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Abstract

This thesis explicates and critically considerswhgous roles played by moral psychology
within the work of John Rawls throughout his caréetthe second half of the ®@entury,
Rawls’s development of a sophisticated theory sfige in the social contract tradition
played a significant part in reviving the studynofrmative political philosophy in the
western world. Rawls argued that any theory ofigasinust be closely integrated with our
best contemporary understanding of human psycholMgyal psychology is hence widely
recognised to play an important role in Rawls’sralleheory. But the precise role played
has not been adequately examined. In this theslentify six roles which moral
psychology plays within the structure of Rawls’edhy. Moral psychology must defend
the idea that the model for a just society whiclvRgroposes is realisable and stable
(role #1). Moral psychology is also employed tolakphow persons now have acquired
what sense of justice they have (role #2). By shgwihat Rawls’s just society can be
realised and is stable, moral psychology is thésaguently used in the justification of
Rawls’s theory of justice — first by showing thath a society is not futile (role #3), and
second by showing that the society is comparatinedye stable than leading rivals (role
#4). The account of the psychological capacitiehefmoral person is used to place the
limit on the scope of justice (role #5). And mapalychological facts are also likely to be,
in some sense, constitutive of the nature of miyrédr Rawls (role #6). These roles are
discussed throughout various chapters. What albesabccur to the overall place of moral
psychology following Rawls’s later embrace of pohl liberalism is also discussed. The
overall aim of the thesis is to produce an accugaegesis on these matters, and in doing
so indicate just how important moral psychologwithin Rawls’s theory, but also to
indicate, clearly and starkly, just how much mosgghological and sociological
investigation needs to be done in if the theotp ise substantiated, given Rawls’s own
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Preface

In the course of writing this thesis | have hadteof help from the most wonderful people.
I'd like to thank everyone who has helped me owrdkie years, but unfortunately, I'm
afraid | will probably forget some of you. If wespoken about my work — on this thesis
and in philosophy generally — over the last fewrgehut you don’t appear here, then
please email me, and I'll try to get you addedfimot, please understand that you should
be here.

Except in a few cases, these thank-yous are remi@ed in any particular order. |
mean to thank, for the most part, everyone as maaveryone else — the deeper thank-
yous will be obvious, | hope. I'm cutting no coraén what follows, and | personally
would be being false if | didn’t try to convey hesemething of how | feel about you all. If
you are not a fan of sentimentality, then pleasédbfree to skip over this (except for my
examiners — please do read my thank-you to G.AeGam p. xv).

I must first thank my Mam and Dad — Rob and Baalidetherington. | did not
manage to procure any funding for this PhD. Themegous financial support has allowed
me to study full time rather than part time.

But much more importantly, along with my sister Bgahey have also been
wonderfully supportive personally. In no way coulthve got through this without them; |
can’'t imagine having a better family.

I next thank my long-suffering supervisor, Dudlegdtles. When | started my
supervision, | was a poor writer and an overly ambs thinker. He has managed to cure
me of the first problem, and has even managedve same success with the second. He
has also been a stalwart confident when | have tooegh difficult times. We haven't
always agreed, and he still has questions whick ane unanswered. | only wish | will
be able to, one day.

My next thank you is a smaller one — to my secaresvisor Alan Carter. For
various reasons, we talked about my work littlet Bel presented me with a pressing
question early in the development of my thesis.wereng this question was significant for
the development of my position and for my eventnathodology. Alan has started a new
life recently in St. Ives. Good luck to him.

I must also thank my internal examiner Ben Colb&@n has not seen any of my
written work, due to the critical position he igjuired to take upon it. But his puzzlement
about what exactly | was arguing for in one offingt talks of mine he saw, and further
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puzzlement, always combined with enthusiastic stppblater ones, was something of a
shot in the arm at a crucial stage in the thesisa in no doubt that the thesis has achieved
what level of rigour it has due to his insightfuldasincere criticism and example. Keep it
up — give me hell!

Various other members of staff in the philosophyadément have given me good
advice over the years: advice which has built igzkinowledge the best pieces of advice
below, as well as | can remember them. ThanksitmaAViacPherson — you encouraged
me to do the PhD when | was unsure, and remindedn@ecrucial moment many years
later, that we cannot assume every problem cawolbeds Nikk Effingham — you argued
that your hand in front of you need not be a spatextended. It was just the sort of thing
I needed to hear argued at the time to get meetgusé how much philosophy is about
getting away from prejudice; Michael Brady — thigdgis still has too many footnotes, but
it would have had even more if | hadn’t heard ohganir broadsides against them. Plus
you made a comment about public ownership recevttigh was heartfelt, and helped me
to extricate my mind from some bad mental comp@&rayid Bain — many a time in the
pub you played devil's advocate against the leftljat’'s how I read it). | learnt from it;
Stephan Leuenberger — you organised my viva, amd alevays supportive; Martin Smith
— I turned up to your epistemology course, and lsamy | didn’t stay for the whole thing.
If I've picked up anything from your polite, insitjbl way with questions, I'm a lucky
man; Chris Lindsay — Your down-to-earth dedicatimteaching and to us graduate
teaching assistants has helped me to love tutguing,you lent me some great Pere Ubu
records; Gary Kemp — you have always conveyed tqustehow important you view
research into Rawils is. It kept me going, and mafybe thought about it more, | could
have kept my spirits up more through the toughees; Adam Rieger — since taking up the
head of department, and indeed before, it's be&oab you're on everyone’s side; Alan
Weir — Alan, if | hadn’t taken your philosophy @riguage class, | think things may have
turned out a lot worse. You have the most tremesgatience with other people’s ideas,
and I've tried to have that as well; Victoria Haon — whenever I've talked to you about
how my work is going, you've always said excelldnhgs; Sue Lock — You always
seemed to view my excessively wide reading as set.athanks for the encouragement
for me to be myself! Jake Chandler — | remembéiriglover formal decision theories
with you. | was suspicious then, but it's good tmWw your enemy. And you yourself were
the very opposite of one of those!; Paul Browns@hanks for making tutoring as fun and
rewarding as it was; Richard King — no one teagda®nt exegesis like an ancient

philosopher. | learned a lot; Anna Bergqvist — yoome at Glasgow started too late for me
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to benefit from your obvious talent, but hearingttbther people found the last stretch of
the PhD hard gave me the boost to get the joblyinl@ine. Richard Stalley — Richard,
thanks so much for your little observations aboaivR over the years up until your
retirement, and thanks ever so much for turningoughe political philosophy reading
group since. | appreciate so much your persistegging me back down to earth to
explain myself.

The secretarial staff at the philosophy departrhent also been so helpful over
the years, both for getting things done, and hasicggat about anything other than
philosophy! So thanks Susan Howell, Anne Soutlaaidl Jane Neil. You're all
irreplaceable.

| believe that | have had some of the best fell@stgraduates here at Glasgow that
| can possibly imagine. The egalitarian and supp®dtmosphere, which | believe anyone
will find here (if they take the time to look far even a little), | feel | have been benefitted
by to a degree | couldn’t begin to discern.

My first thank-you must undoubtedly go to Roberiv@n. We both did our
conversion masters together. We started our Pldgether. You finished before me, but
then, you always were the cleverer one. Thankswsthrfor innumerable conversations
over the years — | only know so much as | do (paldirly about metaethics) because of
you. You also read over chapter 3 of this thesisreant a lot to me that you found it
clear. These were the purple pasta days ...

| also owe a great deal to Stuart Crutchfield. Yioose for bullshit helped to keep
me on the philosophical straight and narrow. | alsoldn’t have got through without
someone to talk Skronk with.

Graham Peebles deserves a special mention. We &ayllong conversations
about philosophy and about politics. They rarelgrtapped, but | got a lot out of them
anyway.

| also need to thank loanna Patsiladou. You rea&d e introduction and first
chapter of my thesis, and they are a lot neatesiuserof it. You've also always been a
sympathetic friend through the rough times — amhhrag out with you has always cheered
me up.

John Donaldson — I've never quite met anyone whaoes in the way you do. I've
learnt a lot about philosophy from seeing how yppraach it.

Gareth Young | have now known for many a year. Yetrning out to me a fine
philosopher, and sitting opposite you for a goodry® so has undoubted enhanced both
my philosophy, and my knowledge of beer. You’llfgo— get working!



Neil McDonnell will no doubt be one of the leadilnghts in metaphysics one of
these days. But he also always believes in evergtageas well. You’'ve got me to think
again, and again, and again a great many timegppreciate it.

Chris Yorke — you were there for some very tougtes for me. I'm still in your
debt; thanks.

Ariel Cecchi must surely be one of the nicest glwesever met. About a month in
the department, and he offers to proof-read a enabtmy thesis, when it's not even in his
field. Thanks a great deal, Ariel — never put tatt thuman fire.

Carole Baillie — you've always had an ear when foend the work (and my life!)
tough, and you’ve always managed to remind metthaltimately approach philosophy
well, you've got to approach it slowly. | greatlpmreciate your proof-reading of th& 5
chapter — it improved it greatly. And you yoursslfl do great whatever you do.

Giovanni Gellera has encouraged me in thinking ybatcan do good philosophy
without skimping on the exegesis. Thanks for hejpire to have a bit more faith in myself
and my way of doing things.

Umut Baysan — you obviously want to get to thedratbf things. As do I! You're
approaching your PhD in a perfect way, and I'verapiated your judicious comments on
just about everything.

Akiko Frischutt and | are both people who findiffidult to stop before every
guestion has been answered. This is a dangerousrhalphilosopher, but it's also a good
one, and it is good to know someone who shares it.

Andy MacGregor has some crackpot views — justdikéhe great philosophers! |
have always appreciated talking to someone whallisgvto go out on a limb. | must
confess: | always wonder whether I’'m half-convinced

Gavin Thompson as moved on from philosophy. Bstativays great to see you,
and you've given me some good things to think alovet the years.

Stephanie Rennick — another person who kindly agteeead a chapter of my
thesis having only known me a few months. It wasaty appreciated. You'll be another
one who will go far.

Renee Bleau — you've asked me some good questiangiee last few years —
one’s which take some guts to ask. As you've learote philosophy, they’ve become
more focused. But never stop asking the hard questt to me or anyone else.

Chris Reid is certainly not an analytical philosepBut he’s not a continental one
either. It's been good to bounce some audaciowsidéeach other’s heads over the years,

Chris. You have an eye for deep issues.
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Ben Wilson — though you decided philosophy wasortyou, | remember some
great conversations about free will and societyictvih certainly took something from.

Beth Kahn — your enthusiasm was infectious, andrgauost certainly always on
the side of the angels.

Pat McDevitt, Alan Wilson — it was a pleasure regdinrough Raz with you, and
facing all those stubborn questions as | triechiaritably read him each week. | learnt a lot
from you guys, and I'm sure you will both go far.

There have been many other people come througthoihres of Glasgow and sit its
two excellent masters courses. I've enjoyed tHestive heard over the years — some of
them immensely — and a great many more conversatth many intelligent and likeable
people. So for any former masters students whasesd have not reproduced here —
thanks for your contribution to the department, &hdpe things went well for you all.

| have attended only a small number of confereoges the years. | always left
them thinking “I've got to stay in touch with aliése guys.” In some cases, | have even
managed it. | would first like to thank Mar Cabeaasl Carmen Velayos, and Chris Mills
and Joe Horton, who organised conferences at Theskdity of Salamanca (2010), on
moral philosophy and the emotions, and The UnitAedi Manchester (2011), on political
philosophy, respectively, at which | presentedgaRegrettably, | have not found space
for the material from these talks in this thesis, fieflecting on the issues has no doubt
helped it. The conferences were also superb, guys.

At said conferences, | remember enlightening casaterns (at Salamanca) with
the Late Peter Goldie, Chloé Fitzgerald, Melissabigt Fabrice Teroni, Ulla Schmid,
Stéphane Lemaire, Axel Seeman and Jesse Prinzgatrathers, and (at Manchester) with
Andrea Sangiovanni, Amanda Cawston, Angie PeppeanRedfern, Elizabeth Ellis,
Felix Gerlsback, Garvan Walshe, Kimberley Browr(\@bo | also spoke to about my
thesis when she gave a paper at Glasgow recettignks for listening!), Liam Shields,
Sabine Hohl, Sam Kukathas, Stephen Hood, and Y#landATremblay, amongst others. |
can’t remember talking any philosophy with him, batso had few pints and a nice
breakfast with John Wright.

| have also attended other conferences. Some peo@éemultiple times — | won't
repeat their names, | afraid. At an excellent wbdgson Motivation and Global Justice in
York, organised by Kerri Woods, | talked to Carau®l, Lea Ypi, Katrin Flikschuh,
Simon Hope, Sue Mendus, Alex Bavister-Gould, andtiM#’Neill, again amongst others.
Simon | had already met at the Stirling politichllpsophy seminar, and at the Glasgow
undergraduate philosophy society — | found the h&klelivered at Stirling on the
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circumstances of justice very useful in the eatdgses of my PhD, and | was happy to find
reason to cite it again here. Martin O’Neill | algmnember was particularly interested in
my project — thanks for that.

| attended the festschrift for Hillel Steiner in(®0 | had good, though often brief,
conversations there with lan Carter, Jonathan \WWBHEt Mack, Jethro Butler, and David
Rhys Birks, amongst others.

Also in 2009, | attended a conference in Manchestehe political philosophy of
T.M. Scanlon. I got a lot out of talking to Wahedgdssain, Michael Otsuka, T.M. Scanlon,
and a great many others this time (my memory isrtuhately really failing me here).

| attended a conference on constructivism, in #mesyear | think, at which |
talked to Andrew Williams about all that stuff —c@nagain useful.

Finally, right at the beginning of my PhD, | attexlcthe annual Law and
Philosophy conference at the University of Stirlimdnich was organised by Ambrose Lee
and Piero Moraro. | remember good conversationis ilice Walla, Antony Duff, Daniele
Mezzadri, Jesse Tomalty, John Horton, KatherineoBspKent Hurtig, James Dempsey,
Massimo Renzo, Raymond Critch, Rowan Cruft, Mattishzers and Sven Braspenning.

There are some acknowledgements which | wouldtbk@ake to books | feel |
have got a lot out of during the course of my Pbit,which | do not cite, or do not
extensively cite, within the following thesis. elehese volumes have shaped my thoughts
and the way | go about philosophy as much as anyersations | have engaged in, or
reflections | have had. So it seems fitting thatythand their authors should appear here.
Hence | would like to thank Hillel Steiner for s Essay on Right3he Late Susan
Hurley for herNatural ReasonsThe Late Richard Wollheim for h8n the Emotionsand
The Late G.A. Cohen for hRescuing Justice and Equality

| am especially sad that | have not made more rmodiscuss Cohen’s book. | had
at one stage planned an entire chapter on it, dmltray with its arguments in depth would
have simply taken away too much space which netxdgd on more essential discussions
(given the overall focus of the thesis — see th@duction). | also had the pleasure of
meeting Cohen a few months before his untimelytdeatat opposite each other on the
meal at the second night of the Scanlon conferema&ioned above. To my perception at
least, we got along straight away, and | was ext¢igrsad to hear that he had died.

There are some final random names | would like émtion, before putting a lid on
all this effusiveness (no doubt some readers diiagaheir eyes — I'm sorry but | make no

apologies).
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Dagmar Wilhelm was a masters student here at Glabgfore my time. She pops
back every now and again, and we always have a ¢oaid A very daring thinker.

Paul Smith | know from Glasgow. Paul, you’re onghaf most honest people |
know, and you've often made me think twice abotrigh, so thanks.

Sarah Honeychurch was completing her PhD whenJeatr She attended my
political philosophy reading group for years, pptwith my overly pedantic reading
manner, and in general taught me a lot and usaatlyhrough the crap. Thanks for
numerous chats over the years.

Glen Pettigrove, Pekka Vayrynen, Claire Batty, Rdbe Poidevin, Thom Brooks,
and Claire Chambers all visited the departmertigeito give a talk, attend a conference,
or even stay for a few months. | remember talkingud my thesis and doing my PhD with
all of them. I'm very grateful — particularly to &l. | feel there must be many more
visiting academics | have talked to over the yeaws,| cannot recall them all now.
Whoever you are, you all have my thanks.

While 1 still lived in Edinburgh, prior to my maste | was encouraged in
philosophy by three great friends. Please stepdodvidylan Wade, Phil Harris and
Andreas Paraskevaides. Thanks for all your enceuanagt, and for telling me what to
look out for.

James Dowey | also know from Edinburgh. He has ydvimeeen interested in my
work, and always reminds me of the Keynesian satjingcommon sense now is often
what a theorist first hit upon centuries ago. Iwisaw him, and all my other former
flatmates in Edinburgh, more often.

Andrew Wade | know from back home. Having recentiyne to the city, he,
graciously and of his own free will(!), attendeceast my final talks. | found the
perspective from a brazen non-philosopher refregsland | still haven’'t worked out how
to properly reply. The same goes for all my othiemids from Bishop Auckland who have
expressed their puzzlement at my studies. | alwaysited what any of you said as as
important as anything | got out a book.

Andrew Holden is responsible for me getting intdgdophy. For it was he who
bought me that fateful copy of Bertie Russelllse History of Western Philosopfor my
birthday in the third year of my original degreenh(@h was in geography). | never even
knew a subject like this existed, and eventuallyahted to pursue nothing else. He is one
of my oldest friends, and my life would have beamchdifferent without him around.

Finally: Cora, you've been a true friend througlemsthing, and | can’t thank you

enough.
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All of these people have helped make this thesistuths, and it would be a much
poorer specimen without them. But the thesis isdeadlicated to them, but to various
relatives, both living and dead, who have suppomedhroughout. They are Eleanor
Marianne Hetherington, Amelia Ade Whittaker, JeacQdmbie, William Gordon
McCombie, Marie Longstaff, and Kathleen Winn. I'mlpas good a person as | am
because | was brought up with all of you aroundamextent | will never know, | owe to

you what moral sense | have.
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humoured examination of this thesis.
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Introduction

The part of the book | always liked the best wastttird, on moral psychology.
John Rawls

John Rawls was arguably the greatest politicdbphpher of the Z0century, and
a daunting figure even in moral philosophy. He dedid that both subjects could only
progress by the development of systematic andrated theories, and the breadth and
depth of his work is a testament to his pursuthcf conviction. Rawls's own theory
contains numerous separate elements. Designettogdither as a whole, a marked
number of them have nevertheless been individudliyential. This thesis focuses on the
major element of the theory which has perhaps veddihe least attention: Rawls's moral
psychology.

Was this comparative neglect warranted? In a waodFirst, it is obvious that
Rawls thought the topic of moral psychology wasamignt. The amount of attention he
gave to it is enough to say this. The majorityhaf third part oA Theory of Justice his
key work — is concerned with moral psychology agldted issues. In the passage
containing the line | opened with, Rawls tells ligttmoral psychology was the area of his
work that he most wanted to develop after the gakibn ofTheory but that replying
conscientiously to his many critics eventually tdoi down a different path.

Second, though Rawls's work on moral psychologyrfta been extensively
commented on, | feel it has had a wider influet@thas been recognised. In the work of
Rawls's many students, what is going on is ofte@minated by considering Rawls's work,
frequently through his reading of the great histrphilosophers. And often the influence
is on issues within moral psychologurthermore, debates in contemporary philosophical
moral psychology have often taken Rawls as thdittpf departuré.

Third, and most importantly, what Rawls has to alagut moral psychology is
important, and one can learn generally from hig@ggh. In particular, he has a very clear
sense of what roles moral psychology should playpanal philosophy more generally.
This can be found in the very way he structuresruosal theory — Justice as Fairness.

1 This passage is from a set of unpublished remaviksTeaching”. See Freeman (2007a), p.6—7

2 The students in question include Christine KoasdaSibyl Schwarzenbach, Thomas Scanlon, and
Henry Richardson

3 See, for instance, important work by Thomas dfrrespect, (1977—78), (1978), (1995), and by

Deigh (1982), (1983) and Taylor (1985) on guilt amdme.
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This thesis focuses for the most part on thigtaspect of Rawls's moral
psychology: the various roles moral psychologyyplavithin Justice as Fairness. | see
there being three sides to the study of moral pslpgly in Rawls. One is the study of the
content of the psychology — the content of theagbtsychological claims made by Rawls
in describing his picture of the society of Jusasgrairness. Another is the study of the
relevance of psychology within Rawls's more gener@ihodology in moral philosophy,
which incorporates his well-known method of refieetequilibrium. This has been
recently elaborated on in depth by John Mikhailngan to form the basis of an
contemporary research programme linking cognitoierse, psychology and philosophy.

The third is the study of the roles that moralgh®jogy plays within Rawls's
normative theory — in particular in the settingafghe original position, and the
argument from within it. It is this aspect of mopslychology within Rawls which my
thesis focuses on. If my overall conception ofribles of moral psychology within Rawls's
theory is sound, then | believe this work can helproperly orientate the study of the
moral psychological content of Justice as Fairndsswill be able to appreciate its full
richness, more precisely identify what problemsesar it, and which of these problems
represent wider problems for the theory. It mayp ails addition, contribute to the research
programme instigated by Mikhail.

Before starting on the discussion of Rawls on inasgchology in chapter 1, there
are a number of preliminary matters which are bessidered in this introduction. At the
end, there will be a brief summary of the comingpiers.

1. What is moral psychology? And how does Rawlseustdnd this term? Roughly, we
can say that moral psychology is the study of tlmeights and behaviour of human beings
which make them moral beings. What these aspeethaw they are related to and
interact with one another, and how they relateiatetact with the other aspects of
ourselves | take to be the fundamental issuesaitfighd. | aim for this characterisation to
be extremely capacious. Notice, then, that nonehatt | have said commits me to any
particular views about thetructureof the aspects of ourselves which make us moral
creatures. The moral aspects of ourselves arerastipposed to be unified in any
particular way, or to any particular degree. Theaithat the moral aspects of ourselves are
unified reaches its apogee with the traditionaaidéthemoral sensea discrete moral
module in the mind, often claimed to be found ia Writings of the sentimentalist
tradition in moral philosophy. This idea is mo&ely a psychological fiction, but | do not

4 See Mikhail (2011)



aim to enter into the debate at this leVelowever, for convenience | do want a general
term to cover the aspects of human beings in vistuehich they are moral creatures.
Moral sensibilityseems to me the best, suggesting as it does eafease, concern and
responsiveness to moral matters in both thougheatidn® Moral sensibility | shall
understand to be something which is realised iselues. When taking about those
aspects of us which make us moral beings bothsezhlind nascent, | shall use moral
psychology. These distinctions will be elaborated eeiterated in later chapters.

If that is what moral psychology is, how do wedstit? There are two broad
disciplines that attempt this: philosophical mgrsychology, and empirical moral
psychology. Philosophical moral psychology focusesonceptual analysis and
philosophical abstraction. It often relies to aagréegree on introspection and intuition,
and often makes use of literary examples or therition of picturesque scenarios. It is
(usually) concerned to elucidate and defend fol@eustandings of moral psychology.
Empirical moral psychology is a branch of psychglag an academic discipline. It
focuses on quantifiable experimental results, anéten has less time for introspection
and folk-concepts. These very broad characterisatioust be understood to be caricatures.
They are increasingly out of date. Recent yearg lsaen both moral psychologists and
philosophers paying more attention to each othem ttver before, combined with an
explosion of genuine cross-disciplinary wark.

Some much for a sketch of moral psychology amitds. How does Rawls stand
as regards to it? Rawls was pioneering in seeiag#fue and importance of modern
empirical psychological research to the moral @afzher, though the material he relied
upon was restricted (unavoidably, given his widab#ions and commitments). Aspects
of his own moral philosophy itself have in turn beefluential on many research
programs in the contemporary fi¢ldHowever, Rawls's approach to moral psychology is
still largely in the manner of a philosopher. Om¢afle aspect, diverging from at least
some contemporary philosophical work, is Rawls&alith and systematicity. As with all
his work, with Rawls's moral psychology you getith package. You won't get
engagement with precise theoretical debates, aryting will be covered in some form.
In this, | see Rawls as closer to the great hisdbphilosophers, and their approach to

5 On questioning the idea of a unified moral sease,Flanagan (1991), pp.266—267. For recent
developments, see Cushman, Young, and Greene (201itGIso see Mikhail (2011)

6 My way of setting up things here has benefitednfiWren (1991), esp. chapter 1.

7 For a sample through the past 20 years, see MadrRan, and Clark (eds.) (1996), Sinnott-
Armstrong (ed.) (2008), and Doris and The MoraldPsjogy Research Group (2010)

8 See, for example, Gibbard (1982), Mikhail (20Hauser, Young and Cushman (2008), and

Roedder and Harman (2010).



moral psychology, than many contemporaries.

In this thesis | shall not make extensive usthefcontemporary empirical
literature in my assessment. The element of Rawis@ry on which | am focused does not
call for this. | believe that we need an outlindghad roles that moral psychology plays
within the structure of Rawls's theory prior to aggment with its content, and it is in
assessing the content that empirical data woule lbavious importance. | also believe
that philosophical and exegetical engagement narserior to thorough empirical
engagement in order for a philosopher to do thélineboth disciplines (though not that
they can ultimately do without it). Hence, in viedits principle subject matter, and my

own current expertise, | have put aside empiriepbrts and studies for this thesis.

2. Rawls's thought developed greatly over his caf2ie his moral psychology change
with it? Given the controversy over the differenaaslack of them, between the earlier
and later Rawls, it seems wise for me to say soimg#t this outset.

| believe that neither the substance nor the ri@soral psychology undergo any
fundamental alterations in the course of Rawlg'sara There's some change, but the
essentials display a great deal of continuity: ftheearliest presentation in the article,
“The Sense of Justic®’ through to the elaborationsAnTheory of JusticehenPolitical
Liberalism and beyond. What changes there are | shall itelatarelevant times
throughout the thesis.

However, as everyone knows, there is a fundamehtaige between the position
Rawls advances ifheoryand that advanced Political Liberalism The theory of justice
defended in the original book is put forward a®mprehensive moral theory, or at least
the kernel of oné' In the later book, this theory is transformed iatspecifically political
theory*? | need a methodology for coping with this chartlgeughout the thesis.

The one | propose is this. For the first four deeq | bracket the material which is
specifically used to develop the idea of a polltm@nception of justice. But | otherwise
make use of material from the later works. Notlalt later material demands to be kept
and treated strictly separately, because not dvieryin Rawls's later work stems from
trying to describe the idea of a politically liberagime. For each addition or modification,
we can ask “Can | imagine Rawls introducing thie meaterial even if hbadn'tembraced

political liberalism?” As it turns out, the answer‘yes” for most of it. In the fifth chapter,

9 Examples of articles that attempt to defend thtére the continuity of Rawls's thought include
Wenar (2005) and Estlund (1996). Articles which m#he case against include Barry (1995).

10 CP, chapter 5

11 PL p.xvii

12 SeePL, pp.12-13



| then discuss the idea of a political conceptibjustice. | attempt to see just what
implications this has for the preceding discussimimmoral psychology. The sixth chapter
then follows. The position | wish to defend thesdest discussed presupposing the
introduction of the idea of a political conceptimnthe subject of Rawls's moral
psychology, and in addition the focus of the chapresents an appropriate concluding
topic.

As well as making use of material from the laterkg, | will also make use of
Rawils's lectures on the history of moral philosophyg political philosophy. The same
exegetical approach seems warranted. The ideag @fast philosophical greats were
readily incorporated by Rawls into his own philospp® It would be overly cautious to
discount such a resource. | should note that I ghiaharily attend only to Rawls's own
lectures on these writers, and not the writers gedwes. Whether Rawls is correct or
incorrect in his examinations is not of central ortance. We are concerned with the ways
in which his own understanding of these authorstdioes might help us to understand his

theory.

The necessary preamble is out of the way. Beloleia a summary of the coming
chapters. Each of these chapters is composed ajranere numbered sections. Many of
these sections are composed of further subsectodsa few of these subsections have
further subsections themselves. Sections will decated throughout the text in the
following way: section 5. Subsections will be iratied throughout the text in the
following way: subsection 5.2. The more traditiosattion symbol, §, will be reserved for

referring to Rawls's work, as he uses it extengivel

Chapter 1: The Roles of Moral Psycholo@yis chapter will introduce the position and
roles that moral psychology plays within Rawlsidty, elaborating on why Rawls
introduces a moral psychology at all, and why ichsdepth.

Chapter 2: Moral Psychology and Justificatiorhis chapter examines the role that moral
psychology plays in the justification of moral priples from the original position. More
specifically, it investigates an ambiguity in Rawlaccount of this role, which may have

significance for the outcome of the argument.

Chapter 3: Moral Psychology as Constitutividnis addresses whether, as some writers

13 See Samuel Freeman's forewort HiMP, p.xi—xix.



have claimed, moral psychology plays some kindahtlational or constitutive role in
Rawls's theory. Addressing two of these writeegue that it does not play a foundational

role. | agree it does play a constitutive role, ot in the ways that some have claimed.

Chapter 4: The Conception of the Moral Person arat&liPsychologyThis chapter
presents, in its minimal details, the charactehefmoral person in Rawls's theory. This
represents the basic starting point for any assas#sofl Rawls's wider psychological

claims.

Chapter 5: Moral Psychology in Political LiberalisRawls's transformation of his theory
from a comprehensive to a politically liberal onght be thought to have followed from
problems with aspects of his moral psychology.itiihhbe thought to lead to alterations in
how his moral psychology is to be conceived. My agre is figure out how to assess
these claims. To do this, | reconstruct Rawls'saga for revising his theory, and observe

how moral psychology within his theory subsequeféhgs.

Chapter 6: The Scope of Justice and Moral Psychol®gis chapter analyses Rawls's
various accounts of the scope of justice, and disfeme of these accounts against the
others as most morally defensible, assuming a actuialist theory, and as also the most
fitting with his psychology. The end of the chaptezn highlights further problems which

nevertheless remain with Rawls’s position.



Chapter 1: The Roles of Moral Psychology

This first chapter proceeds as follows. In secfiphlook back to Rawls’s
introduction of a moral psychology into his theamythe earliest articles presenting Justice
as Fairness. Section 2 then presents Rawls's theang generally, as it was eventually
developed. Following from this, Section 3 descrittesdifferent, overlapping roles that

moral psychology plays in Rawls's theory.

Section 1: Moral Psychology in the Early Rawls

Imagine you think you know the requirements of rlitraNow imagine you know
what would have to be the case, psychologicallypéople to act in accordance with the
requirements of morality. Morality says: you shoatd this way. Moral psychology says:
people can act that way. But suppose not everygreea that what you think are the
requirements of moralitgire the requirements of morality. How are you goingléaide if
you're right or they're right? So imagine you hpbn this: to develop an account of what
justifies your requirements of morality, ratherrttae others. This account may also
include psychological statements. Put togetheretih@s normative elements, and two
psychological elements, and you will have sometlyimg might want to call gheoryof
morality. Maybe you'll want to add to it later, Hat now let's just leave it be.

A remarkable element of Rawls's earliest formutatd Justice as Fairneés- his
moral theory — is that the psychological elemenictvizorresponds to the justificatory
aspect of the theory is in important ways distinain the psychological element which
corresponds to the requirements of morality. Thelpslogy which is appealed to in the
justificatory aspect of the theoryn®t put forward as a moral psychology. It need noneve
be put forward as a genuine theory of human pspgycét all. Nevertheless, it plays a key
role in the early justification of Justice as Fasa. Once this role is completed, however,
we are left with the question of whethvee ourselves- normal human beings — can be
moved by the requirements of morality which haverbéefended. For this, we need a
separate account of moral psychology.

Justice as Fairness, from its earliest presemstincluded a moral psychology.
The early articles | am about to discuss are “dasis Fairness”, and “The Sense of

14 | write Justice as Fairness as a proper nanpidtiaed) throughout the thesis. Note this is not
Rawls's practice, and | have not altered quotatignisim.



Justice™® | begin with the general argument found withinstaearly papers in order to
present the introduction of a moral psychology iRewls's philosophy in its earliest and,
we might expect, simplest form. Observing the stmecof his account at this early stage
should help to get a clear view of why it was neaeg for him to produce a moral
psychology, and of the particular issues it wasgihesl to address. From such a starting
point, we should also be able to pick up on whatadelitions and alterations he later
made to his account.

The best way to understand the overall argumefdlustice as Fairness” is to see
that Rawls's primary aim is to point out the defiaies of the conception of justice found

in classical utilitarianism, whatever that theotker virtues. Utilitarianism

assimilates justice to benevolence and the lattarrn to the most efficient
design of institutions to promote the general welfdustice is a kind

[read:variety] of efficiency [which is applicablévgn certain conditionsf

Elsewhere, Rawls puts forward his earliest stateémhis two principles of justice in this
article, but his general approach does not deparntese being precisely correct. As he
makes clear, they simply need to be representatigecertain family of principles which
acceptably represent individuals’ freedom and eétyuaithin shared institutions’ Now,
assuming certain circumstances, institutions emingdsuch principles may be able to be
derived from the principle of utility. This was thgproach of liberal utilitarians, such as
Mill.  But Rawls proposes a different derivation of thiegples: one which procures
them more directly, and which holds out better hopexplaining the importance we
attach to justicé? and the force of the feelings associated witf\itjthout simply
appealing to intuitiori*

He asks us to consider what kind of principlesually self-interested and rational
persons, roughly equally situated within sharedtiras, would agree to in order to
generally assess claims against those practicesiikg that they themselves must commit
to any principles they propose and which are aetEptRawls's claim is that the

15 SeeCP, chapters 3 and 5

16 CP, p. 64. | have added the text in the square btachénich | take to make clearer Rawls's
meaning here. This shall be my standard practicaighout the thesis.

17 SeeCP, p. 48

18 See Mill (1863) chapter V

19 SeeCP, pp. 59, 67

20 CP, p. 68

21 CP, p. 52

22 SeeCP, pp. 52—55



principles we come up with through reflection orlsa thought-experiment will to some
degree correspond to the kinds of principles waitinely think of as principles of justice.
The requirements imposed in the hypothetical seemarthe self-interested and rational
persons are those of fairness — hence we are@blecount for the intuitively appealing
idea that fairness is “the fundamental idea incirecept of justice® Overall, this
contractariafi* conception of justice is thought to be superiath®utilitarian one from the
perspective of supporting, explaining, and defegdiar everyday understanding of the
importance of justice, and its association withrfass®

However, the proposed hypothetical scenario oaliwers us a derivation of the
principles of justice for institution®. The individuals within the scenario are purely-sel
interested, and it is stressed that their psychoi®gt best a truncated version of oflrs.
How actual persons will act when faced with the deds of the endorsed institutions in
particular cases cannot to be derived solely frioenféatures of the hypothetical
contractors. In the original presentations of dastis Fairness, the individuals within the
scenario are only “required” to make a commitmarddvance due to possessing roughly
equal power and ability, and their being uncerédinut what the future might bring. This
situation forces restraint in the name of their melf-interest® With such an origin, the
commitment made cannot be expected to motivate seitinterested individuals aal
occasions, particularly if it ever happens thagtoequality no longer obtains. The
expression of a general commitment to principlegistice does not imply a commitment
to the requirements of those principles in paréicaircumstances. Rawls makes this very
clear in “The Sense of Justic&”.

Having derived the content of principles of justfor institutions by reference to
the agreement of mutually constrained and selt-@sted agents, Rawls now has need for a
separate account of how actual persons could corne motivated by those principles
directly in particular circumstances, in potentiahtradiction to their own self-interested

desires. Hence the account of the moral psychabbglye sense of justice: describing its

23 CP, pp. 47,59
24 It has become common to distinguish between ti@otualism”, meaning moral theories which
make use of the notion of a social contract, butkblace moral limitations on that contract, and
“Contractarianism”, meaning moral theories whichkease of a social contract, but which do not pkate
moral limitations on the contract, and hence omhpedy prudential considerations. | have little faethis
additional piece of jargon. Throughout the thelsisse contractarian and contractualist interchablye&ee
section 2 and subsection 15.1 for further elabonatin the idea of contractualism.
25 CP, pp. 71—72
26 CP, pp. 47—48, 63. See also pp. 99—100.
27 CP, pp. 56—57
28 SeeCP, pp. 53—54
29 CP, pp. 99—100. The idea is also presented, thougghdeominently, in “Justice as Fairness”: see
pp. 56—57, 61—63
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development, its relation to other sentiments dtitldes, and the sense in which it
expresses the principles of justice for individu8iBhis developmental account is
stipulated to be purely hypothetical — it may batttme precise development described
would never occur. But something like it, and tkationship it suggests between our
sense of justice and other sentiments, is takée f@ausible and compatible with the
analysis of justice being presentédirom combining the account of the principles for
institutions, the account of the sense of jusieel the account of the duty of fair play, the
principles for individuals are obtainéd.

I shall comment briefly on why Rawls appears teehtaken the approach that he
did. To defend his two principles of justice, hentesd to avoid appealing directly to our
intuitions. This would be to fail to engage witlilitarian rivals on their own level: to do
this requires that we develop some kind of deayificatory theory to explain and fit
those intuitions within a broader system. Moreipatarly, he wanted to be able to
incorporate two key insights. One is that justioesppposes competing interests that
people will be willing to press on one another, arich must be arbitrate. The other is
that people are motivated by considerations beyoaik personal advantage to settle such
arbitrations — even in their own case, though atdiy often to a lessened degfé@®ne
way to characterise his strategy is the followimgesume everyone's self-interest first —
which motivates the need for justice, after alhert place restrictions on such persons such
that their institutions will be fair between sudhims. In keeping the account of the virtue
of justice out of the way at first, we make surattive are addressing the central concern
of justice, and not simply writing an edifying disgse on the just. Once the requirements
of justice are set, we can then be sure to gepprogriate picture of the just person. It
happens that, on this view, the sense of justigestaut to be something which almost
everyone can be expected to possess to a suffleieif® This is taken to be a serious
advantage for the theory. | don't see how to be that these were the exact considerations
which went through Rawls's mind, but they do seemmake good sense of the texts.

The need to accommodate the observation thatgustincerns the arbitration of
conflicting claimants, where neither is willinglback down through personal attachment,
leads Rawils to derive the principles of just ingiiins by sole reference to self-interested

agents facing each other within fair conditionse fieed to account for our concern and

30 SeeCP, pp. 100—112
31 CP, pp. 100, 115
32 Putting togethe€P, pp. 59—63 and 112—116
33 CP, pp. 56—57
34 CP, pp. 62—63, 110—112
35 CP, pp. 112—113
10



attachment to justice itself is only then addres@@dugh proposing a moral psychology.
The set up is fairly straight forward once it's erglood, and why there is a separation
between the derivation of principles and the actofithe sense of justice is clear. Over

the years, however, things were to become slightlye complicated...

Section 2: The Structure of Justice as Fairness

Justice as Fairness, in its full and final comiexs more difficult to summarise.
One way to review its structure is to proceed fthmstructure oA Theory of Justice
referring to discussions from Rawls's other workewnecessary or helpfifl.

Part One ofrheorypresents us with the statement of the principf¢sstice’’ a
specific group of arguments for them, and the amnisifor the methodology which
underpins the whole approathTherole * (fair arbitration of claims within shared
institutions — further elaborated in subsection)®.8ndsubject(the basic institutional
structure of a single sociefypf justice, and the circumstances which make isjs and
necessary that justice obtain — tieumstances of justite(see section 7) — are presented
in order to set up the discussion, as they wetédustice as Fairness”. Intuitive
considerations in favour of the principles of justare first put forwaré® But the main
argument for the principles consists in derivingrthfrom the original positioff.

To develop the original positiofgrmal constraintson the concept of right are first
introduced. Rawls gives five such constraintsversality generality publicity, ordering
of claims andfinality. It is inessential to discuss each of these nmmesof them | will
return to. It suffices to say that they are alldiions described as intuitively morally
reasonable to impose amy conception of justice — justice being just onguarwithin

The Right, or rightness, in genefalThese formal constraints, however, do not theneselv

36 Rawls summarises this structure for uShapp. 579-580/507-508. | am not alone in startingf
this structural overview, and claim no originality it: see Freeman (2003) pp. 279-280, (2007b1pp—
146
37 TJ, pp. 60—65/52—56
38 TJ, pp. 46—53/40—46
39 | introduce Rawils's terminology in italics thghout this section. Note that italicised words theo
sections are not necessarily Rawls's terminology.
40 TJ, pp. 4—6/4—6
41 TJ, pp. 7—11/6—10
42 TJ, pp. 126-128/109—112. As will be outlined the BT, this is not quite the right way to
characterise Rawls’s understanding of the circuntets of justice.
43 TJ, pp. 65—83/57—73. This is noted by Brian Barry§3ppp. 213—234
44 TJ, chapter 3
45 Se€lJ, pp. 130-136/112-118. Note that these are natctcébrmal constraints in that they follow
logically or conceptually from the concept of rigRlawls states he wants to avoid that questiony ahe
simply described as reasonable constraints.
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serve to sufficiently narrow the range of princgilge might adopt.

The idea of theriginal positionis developed to generate the further constraints.
The original position is Rawls's ultimate developinef his idea of placing self-interested,
rational choosers within a situation which fordesn to conform to the constraints of
fairness. InTheory we are the choosers, as placed behiwveilaof ignoranceA veil of
ignorance conceals from us any knowledge of ounter places in the subsequent
society, or of our individual native and acquirdiliies and propensities. We instead only
know the general facts of human psychology, antlaba society we face the
circumstances of justic®.In later publications, Rawls re-characterisesithabitants of
the original position so as to make them each eesgmtative of a singfeee, equal,
rational and reasonablperson (see section 8) living in a just socfétyhe parties in the
original position are no longer specified simphb®rational and self-interested. This
would leave their possible interests undetermihestead, (see chapter 4) the parties are
interested solely in protecting the interest thase they represent have in being free,
equal, reasonable and rational persBrghis characterisation has the advantage of making
it clear why the persons in the original positiamde expected to be motivated only by
self-interest. If we ourselves were to have aekignorance cast over us, why would we
be expected to be suddenly unmoved by our exisenge of justice?

The inhabitants of the original position are awthi any decision they come to
must be able to be kept by those they represerm.idbecause the agreement is to be final,
I.e. meet the finality requirement. The reasortlits requirement is that the chosen
principles of right are to govern the fundamentahiagements of the whole of society, and
substantially determine the life-prospects fomib live within it*° Given the agreement
is a one-off, there will be no reason to make gre@ment that cannot be kept, as at least
some of the interests which are meant to be predday the agreement will not actually be
protected, and will have no future chance of bgirggected. Because of this, the
agreement made and the reasoning for it makes hreéargnce to the facts of human
nature (see subsections 4.3 and &.1).

Principles are then derived from considering thei@es of the inhabitants of the

original position. These principles are no longermy the principles of justice for

46 TJ, pp. 136—142/118—123

47 SeePL, pp. 24—25

48 SeeCP, p. 312 PL, pp. 73—74. The importance of this revision iessed in the introduction to the
revised edition offheory see p. xiii. See alsBP, pp. 417—418.

49 TJ, p. 13/11—12

50 Se€TJ, pp. 137—138/119, 175—177/153—155
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institutions, but also include the basic principldsties and virtues for individual$in
addition, the principles of right in general arscathosen in the original positiéhl shall
not elaborate all the various moral principles wWhawls derives from the original
position>® But | shall put down the two principles of Justioeinstitutions which Rawls
derives from the original position, for any moralpmlitical philosophers who have been

incommunicadsince 1957 (I shall also have reason to refer to them irrldiscussions).

a. Each person has an equal claim to a fully adeqtheme of equal basic
rights and liberties, which scheme is compatibléhwthe same scheme for all;
and in this scheme the equal political liberties] anly those liberties, are to

be guaranteed their fair value.

b. Social and economic inequalities are to satisfyconditions: first, they are
to be attached to positions and offices open taraler conditions of fair
equality of opportunity; and second, they are tadohe greatest benefit of the

least advantaged members of sociéty.

Here also is the duty of justice which appliesltdrae and equal, rational and reasonable

persons. It has two components.

first, we are to comply with and to do our shargust institutions when they
exist and apply to us; and second, we are totasdise establishment of just
arrangements when they do not exist, at least whisrcan be done with little

cost to ourselvel

The original position is representative of thet that Justice as Fairness is a variety
of contract theory’ Contract theories attempt to lend justificationrtoral principles and

precepts by showing how those moral principles wdnd those agreed to by agents

51 On duties, segJ, pp. 108—117/93—101. On the virtues, 3depp. 433—439
52 TJ, p. 333/293
53 See€TJ, pp. 333—340/293—299, 342—350/301—308
54 “Justice as Fairness” was published in 1958
55 PL, pp. 5—6. See aldeL, p. 291 JF, p. 42. Note these are revised statements ofdbie biberties
following PL, lecture VIII, which replied to criticisms in Haf1975).
56 TJ, p. 334/293—294. See also pp. 115/99, 474/415
57 TJ, pp. 112-13/10-11, 15-16/14-15
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situated with respect to each other in relationelogive to “informed, uncoercet’and
binding agreement. In Rawls's theory, the situatmelled is of free and equal rational
agents being constrained by fair or reasonableitions®® Rawls's hope is that the
original position is the besbntractarian procedurgvhich can be used by a contract
theory, and that, when it is specified correctlyadequately, it selects just one set of
principles from those available, or at least inthsahat one set has more going for it than
the otherg?

I myself distinguish between contract theories| eontractarian procedures. This
is based on the thought that contract theoriesnamal theories which incorporate
contractarian procedures as part of their strectamd employ them in the justification of
moral principles. But in a contract theory, jusidfiion need not be conceived to proceed
solely from a contractarian procedure. In Rawboies not, as shall shortly be noted.

The use of a contract theory, and its particyd@csgication, is based on the
consideration ofundamental idea#/hich, on reflection, appear to underlie the pudit
and social conflicts we currently acknowledg&he theory developed, though it employs
some highly abstract ideas, aims to engage witlnehleconflicts and problems actually
faced®® Faced with social division and disagreement reggrdthat our values would
have us do, Rawls proceeds on the assumption§ljhatir values might include shared
values, and hence that the conflicts of value tarast in society may not stretch right
down to the very bottom and (2) common ground nmexyck be able to be found, if we
investigate carefully and sinceréf.

The fundamental ideas amermative concepts and conceptiombey tell us how
we should be and should act, and reflecting on tisemeant to guide our actions and

correctly orientate our thinkinj.For Rawls, a concept specifies “the meaning ofra tea

58 The phrase comes from Thomas Scanlon's workS&aalon (1998) p. 153. | take it that all
contract theories can agree to this wording, difgin what they think people being informed andagrced
requires.
59 TJ, pp. 12-13/11-12, 19/17. Fairness is the conaaphasised in Rawls earlier papers aheaory
reasonableness is emphasised in Rawls's laterppapéhooks. The two concepts are distinct, byt dine
closely related. Reasonableness is discussed th depubsection 8.2
60 TJ, pp. 121-122/104-105
61 Rawls's fundamental ideas are set odtJir81-4, but what they are, and what it even meacsalt
something a fundamental idea, is presented muck m@licitly inJF, pp. 1-2, 5-14, 18-26. See alEopp.
4-5, 8-9, 15-22, 43-46. Rawls's later politicadidism requires further fundamental ideas. Heifipsc
these aPL, p. xvi—xvii and 43
62 SeePL, p. 43—46
63 The idea that the justification of moral anddoltitical theory, if possible, proceeds on the basi
shared values and background assumptions, adryitiddth may have to be clarified and interpreted, i
defended inrJ at pp. 580-583/508-511. The assumption is predemtly at the very start oEP, chapter
16, pp. 304-305]F, pp. 1-2. See aldeL, p.43-46.
64 PL, pp. 8-9, 11-15, and also 43-46. For a partiguirplicit presentation of Rawls's
understanding of how political philosophy mightdgiiour thought and action, s#& pp. 1-6.
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conception is a specification of a concept so asdde “the principles required to apply
it,” and “idea” is a general term covering both cepts and conceptions (see further
subsection 3.3¥ These ideas do not arise from nowhere. They grkcetions of values
and commitments we are already taken to have, least which we can, through
reasoning, brought to have through reflecfidRawls's work is not addressed to those
who do not or could not rationally come to recogriisese values and commitments.

As Rawls's work progresses, he begins to talkdbssit theories of justice, and
more frequently about conceptions of justice. hkhihat he views conception as a looser
word than theory. The latter suggests a level sfesyaticity and rigour not required in
examples of the former. | shall refer equally toM&s theory of justice and Rawls's
conception of justice, choosing whichever word seemost fitting and clear at the time.

One central normative idea, which | shall menagain now, is a conception of the
person(subsection 3.1) as a free, equal, rational aasorable beind. In the earlier work,
reasonableness is not mentioned when personhabeiacterised, and people are only
described as free, equal and ratididut later comments make it clear that this concept
was always present implicitRy.

Finally, all the various components of our thesoyfar assembled — our principles
of justice, our formal constraints and the versadoontract theory we derive the principles
from, and the fundamental normative ideas that g our contractarian device —
should also be tested against the requirementseatflective equilibrium methodolagy
often informally known as reflective equilibriufiThis is likewise true of the components
yet to be put in place in Parts Two and Thre&lwory

I understand the method of reflective equilibricoaghly this way: to justify a
moral theory, we should engage in the comparattaenénation of the various distinct
moral theories and conceptions available to usirgf and developing them in order to
render their differences vivid, and then shouldeasshem against our considered moral
judgements and attitudes, which can be similanysesl, to see whether any one theory

wins out on due reflection. Upon reaching suchagesobur moral judgements are in

65 Se€PL, p. 14 fn 15, and@J p. 5/5. Fundamental ideas need not only be noveafiome, such as the
first subject of justice being the basic structamed the original position, are primarily or paltiantroduced
for methodological or theoretical purposes. Begp. 14 fn 16.
66 PL, p. 45 andrJ, pp. 21-22/19, 587/514
67 See, for exampl®L, pp. 18—19, 29—35, 48—54F, pp. 18—24
68 For exampleTJ, pp. 252, 574/503
69 See, for exampl®L, pp. 25 fn28, 53 fn7
70 TJ, pp. 46—-48/41-42, plus al€P, pp. 286-289. | say informally, because stricfigaking
reflective equilibrium is not the name for the wiolf the methodology, but only for the end poir th
methodology aims for — one in which our theory anidciples, and our considered judgements are in
equilibrium, and in equilibrium due to our reflamti
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equilibriumwith each other and our chosen theory, and theynaequilibrium on the basis
of due reflection(hence the naméj.l comment very briefly on this methodology in
subsections 3.5 and 5.1 below, but largely puettemination of it aside. A thorough
description and critical assessment of this metlogyowould take a lot of space, and
would be misplaced given the focus of this thé&sis.

The initial stage of Rawls's theory, found in Rane ofA Theory of Justicdays
out the claims and assumptions of that theory faatritk most abstract levels: both
normative claims and others. The later parts steruetroduce more and more concrete
considerations. These are used to verify whetheethteory fits with our considered
judgements on due reflection, or else revises atrd@olates those judgements in
acceptable way® | shall later try to elucidate the relationshifivbeen the fundamental
ideas, and the development of the rest of the yhealerms of the notion of specification
(subsection 5.2). Right now, I'll mention that ftoadamental ideas should not be
understood afundationalideas, if this is taken to mean that the resheftheory entirely
rests on them as a foundatitrRather they are simply the most abstract idedsimihe
theory — more particular ideas and more concret lisve an equally important plaCen
saying this, | do not want to rule out the posgipthat certain aspects of Rawls's theory
are indeed foundational. It has been observedttlsatinclear whether Rawls commits
himself to a thorough-going coherentism, or whethleat he says is compatible with some
kind of moderate foundationalisffil believe my thesis can say what it needs to say
without resolving this issue

The elaboration of the theory from its most alzttedements onto concrete
institutional, social and psychological concepti@an essential part of the justification of
the theory. Justification is said to stem from ‘igieing fitting together into one coherent
view” (see further subsection 3.5 belolt)The abstract level of the theory possesses only
provisional justification. The full justificatiorsiconditional upon the development and
defence of a more concrete conception of the soaikich would enact the principles of
justice, and a concrete conception of the psychyotdghe members of that society.

Part Two ofTheoryis concerned with interpreting how the principbégustice
could be realised in institutional form. The aintlof part is to show that we can conceive

71 TJ, p. 20/18
72 Though | have substantial disagreements, thenwihose interpretation of Rawls on the method of
reflective equilibrium is closest to my own is Skean(2003).
73 See€TJ, pp. 579—580/507—508 plus also p. ix/xix, 95/892/167—168, 195/171
74 For example]F, p. 31.
75 For exampleRL, p. 45
76 For this debate, see, for example, articles déydul (1986) and Ebertz (1993)
77 Ibid. p. 579/507. See also p. 21/19
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of institutions which fit some acceptable interptitn of the principles. Key moral and
political concepts found within the principles, buas 'basic liberties', remain too vague
and ambiguous when it has not been specified hewrtight be instantiated in concrete
institutions’® If we cannot articulate the relevant institution® may be forced to
conclude that the principles are simply poorly fatated, or that the fundamental ideas
underlying them are empty or inapplicable. At the ef Part Two, we have the bare but
adequate bones of the institutional structure efsthciety of justice as fairness, including
the rights and duties for individudl$.

But that we can conceive of a set of practicesiastitutions which match up to the
principles and conceptions is still not sufficiémt the full justification of the principles.
To see this, we first need to distinguish betwdendescription of just institutions, and the
realisation of those institutions. In describingiastitution we are describing “an abstract
object,” in other words “a possible form of condegpressed by a system of rul&&The
abstract object may or may not have a realisahlateopart. Describing a system of rules
does not tell us whether and to what extent pecgateact in accordance with those rules.
Hence, at this stage, we are only describing thnogmatively. When it comes to
defending these institutions, Rawls requires thatla not rely only on normative
assertions. We must also consider background eraptheories from the human sciences
and humanities: in general, facts about human eamd psycholog At certain points in
Part Two, (and in Part One: see section 4) he thigsjuite explicitly?? But these
scattered considerations and presumptions Rawltogmgdo not amount in themselves to
a full moral psychology capable of defending thaisability of the society so far sketched.
Instead, they presuppose one. We need to preserffi@gently complete account of the
character of the people who would live their livesler such institutions. If it cannot be
plausibly argued that human beings could maintagh snstitutions if they were set up,

78 On the topic of the basic liberties, §&epp. 201—251/176—220. To see how seriously Ravdk t
the idea that moral conceptions must be able te giviable institutional interpretation, observe ta@sponse
to objections from Hart (1973) AL, lec. VIII (see alsd@ J, p. /xii)
79 Se€TJ, pp. 114-117/98-99, 333/293, 337-340/297-299
80 TJ, p. 55/48
81 Psychology is just one particular disciplinehivitthe human sciences and the humanities, each
having their particular domain. A theory of instituns needs to attend to not only psychology ia Hanse,
but also sociology, history, political science, mamics, geography and perhaps even human biolagylsR
indicates the relevance of most of them at vargmists in his theory. See, for example, referenodbe
relevance of historyT{J, pp. 200/175-17&L pp. 231-240), economics and political economy pp. 258—
259/228-229, 265-274/234-242), political sciefckEpp. 223—-234/196—206) and human biology and
evolutionary theoryTJ, pp. 502-504). This attitude fits with his generah—reductionist sympathies in
moral theory. Se&J, pp. 577-578/506-507, afdl, pp. 86—88. For simplicity, | shall generally simpalk
about psychological facts and theory. For the psepmf this thesis it is unnecessary to engagetigth
problems of the status of and relationships betweemifferent human sciences and humanities.
82 See discussions on need for a legal systen?i(#221), political economy (p. 260/230) and civil
disobedience (p. 387/339-340).
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then our theory remains unjustified overall.

Part Three oTheorytakes up the task. The shape of the institutiegsired by
justice is already in place. What needs to be diférns that, growing up and living under
such institutions, people will be motivated and wadt so as to sustain them. Their
developed moral inclinations, in particular thoseaxiated with their reasonableness, one
of the most important of which is tisense of justic& must be strong enough to win out
against any opposing motivations which would leathe corruption of the justice of the
institutions if unchecketf If Rawls successfully argues for this, he will bargued that
the institutions realising the principles of justiare sustainable, and hence that a just
society meeting the criteria of the principlesustjce is possible over time. The principles
of justice argued for in Part One, and the theprgeneral, will then be justified. The
argument Rawls presents in Part Three to secun@shtiication of the principles of justice
is commonly called thetability argumentor theargument from stabilityl shall follow
this convention.

The moral psychology found iFheoryis similar in most respects to that found in
“The Sense of Justice”, and is maintained in roygie same form throughout the rest of
Rawls's careet: though the requirements Bblitical Liberalismdo, as noted in the
introduction, lead to some alterations. Alterationboth the role and content of the moral
psychology, from thearlier philosophy to théater, will be addressed throughout
subsequent chapters. | shall often distinguish éetvthe comprehensively liberal and
politically liberal periods of Rawls's work as earland later, except where otherwise
indicated. | shall from now on call the accountsarged in “The Sense of Justice” and
“Justice as Fairness” discussed in section ké#nkestphilosophy

With all the pieces of Rawls's theory in place jisst society defended is what
Rawls calls avell-ordered societyThe notion of a well-ordered society is one @& th
fundamental ideas of Rawls's theory. He definas & society in which (1) everyone
accepts, and knows that everyone else acceptsathe conception of justice (2) the
shared institutions of that society, which cong#itiis basic structure, conform to and are
known to conform to that conception of justice [f8pple are motivated by their shared
conception of justice to maintain their just ingibns and act justly towards one anotHer.

83 For other aspects of reasonablnessP&epp. 83, 223—225. Virtues of rightness in genaral
found atTJ, pp. 466—467/408—409, 472/413, 478—479/419. Thegmaies of rightness and
reasonableness obviously overlap in some way, Slidll not explore this matter.
84 SeeTJ, pp. 454-455/398-399.
85 TJ, pp. 567—577/496—505
86 SedJF, p.196 fnl17
87 Se€T ), pp. 4-5/4-5, 453-455/397-3%4,, p. 35,JF, pp. 8-9CP, pp. 233, 324
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Because of their shared knowledge of the conceptigustice, a well-ordered society’s
conception of justice ipublic, and its principles conform to the publicity camah placed
on the choice in the original position via the ogpicof right. Public justification is
available to all in the well-ordered society, whgikies the relevant and objective reasons
for why the society is arranged in the way thad,itather than some other way (see further
subsection 115 Different conceptions of justice entail differemtll-ordered societies —
the well-ordered society of Justice as Fairnefissisone exampl& But, by definition, in a
well-ordered society, the principles of justice aelhbrganise the society are public, and
not esoteric’

This completes my sketch of Justice as Fairndssvé not tried to include
everything. In particular, the important alterasomhich occur with the advent of Rawls's
political liberalism are not introduced here, bather in subsection 12.1. As | said in the
introduction, however, | will include and discuaselr material which is compatible with

Rawls's earlier comprehensive liberalism.

Section 3: The roles of moral psychology

In outlining the structure of Rawls's overall thed have touched on the roles that
moral psychology plays within it. There are sixIsuales. | do not think that they have
ever all previously been separated Butview doing so as essential to any thoroughly
systematic account of Rawls's moral psychologyvhiat follows, these six roles are
introduced in turn. In the rest of the thesis, tthied and fourth roles are discussed in
chapters 2 and 5. The sixth role is discussedapteln 3. The first and second roles are
discussed in chapters 2, 4 and 5. The fifth roteessubject of the whole of chapter 6.
Before | begin, however, | need to make some testogical distinctions surrounding the

term “moral psychology”.

88 The different levels of public justification avatlined and discussedRL, pp. 66—71. That the
reasons given are objective in some appropriateesisrspecified akJ, pp. 516—520/452—456 arieL, pp.
110—112, 115—116, 119—121.
89 TJ, pp. 454—A455/39&P, pp. 232—233
90 An esoteric conception of justice is one whialstrbe kept non-public and secret in order to dpera
given human psychology. Sidgwick (1907) pp. 489—g8gposed that Utilitarianism would be best served,
in most circumstances, by keeping the knowledgedbeiety is organised according to the doctrirerete
Rawls rejects esoteric morality Bl, pp. 133/115, 454/398
91 Various authors indicate an awareness that Ramisral psychology plays multiple roles in his
theory. See, for example, Krause (2008), p. 35u@hmote Krause erroneously believes that Rawls has
actually restricted himself to one role). Balwid(8B) p. 251 makes a similar error — see subsebtdn
below.
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3.1 Rawls's moral psychology, moral psychology, human nature, personhood

Rawls presents us, in “The Sense of Justice’pteh@ ofA Theory of Justiceand
elsewheré? with a moral psychology. It is the moral psychology o$tite as Fairness. It
occupies a distinct section of his presentatiodustice as Fairness: the argument for
stability.

But we may also want to talk of our moral sengipiimoral psychology,
psychological facts, and the facts of human natuwee generally. In addition, we want to
know how these relate to Rawls's conception op#rson. Distinguishing between these
will aid our exposition generall}? | shall distinguish these terms in the followingyw

The Personl earlier mentioned Rawls's conception of persamgeople as free, equal,
rational and reasonable. Rawls describes thisnasraativeconception of the person.
There are several things to be emphasised abolutcemceptions. First, a normative
conception of the person “is to be distinguishednfran account of human nature as given
by natural science and social thedf(see further subsection 5.2). Second, Rawls
understands his conception of the person ta hermative conception. There are many
different normative conceptions of the person. Ttay be “legal, political, moral, or
indeed philosophical or religious, depending ondherall view to which [the conception]
belongs.®® Different societies may contain quite differenhceptions of the person,
different moral theories endorse or promote difie@nceptions® and, depending on the
conceptions in question, a single human being realyse several of them at once. On
Rawls's view, a person, or moral person as he sfigg, is a human being (it is assumed)
who is either capable of being free, equal, ratiana reasonable, or who has realised
these characteristics. | use “person” or “peopderefer to persons in the sense of Rawls's
conception, and to use “human being” for personeergenerically considered. This is
often awkward: Rawls himself does not consistemtike this distinction, and in addition,

sometimes debates make things hard to phrasesa teams. But this is preferable to

92 PL, pp. 81—86,JF, pp. 195—198CP, pp. 445
93 | do not claim that my stipulations of how | Bhse these terms matches perfectly onto all the
times that Rawls employs them. | have chosen timeander to be able to express all the distinctiathéink
need to be expressed in discussing his work. Regiwhen Rawls himself mentions these broader terms
see, for exampl&,J pp. 46/41, 137—138/119L pp. 86—88CP p. 321—322
94 PL, p. 18 fn20. See also pp. 86—8F, p. 19,CP, pp. 321—322
95 PL, p. 18 fn20.
96 CP, pp. 297—299
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simply using “person” rampantfy.

Rawls's Moral Psychology/The Moral Psychologkie specific moral psychology referred
to in this subsection's opening paragraph | stallleither Rawls's moral psychology,
Rawls's psychology, or the moral psychology. Itudes three components. These are (1)
an account of the moral character or sensibilitigurhan beings who realise the normative
ideal of the person in Justice as Fairness, (Zcanunt of how this sensibility relates to
the rest of the person's non-moral psychology shiehthe moral sensibility can have
sufficient control over the rest of the person‘arelater if the person so wills, and (3) an
account of processes of psychological developméetreby people acquire such a moral
sensibility. It is the psychology that complemethis normative conception of the person
just outlined. It inheres in, and is realised tmscadequate level by, members of the well-
ordered society. Moreover it is a psychology whighwls claims, human beings have the
capacity to realise. In other words, Rawls hopas ltliman beings are able to form a well-
ordered society. Perhaps even we ourselves maydhensoral persons and have already
realised this psychology to some extent. As | shisitnately outline it in later chapters,
this psychology will incorporate some material frootside the passages and article

referred to above (see subsection 13.1). But thedees of text will remain at its core.

Human Psychology/Human Natuihe psychological facts, and the facts about huma
nature, | shall use as interchangeable terms (¢kceghly in subsection 3.5 below). By
them, | mean the broader core body of facts abouotam beings. This nature includes, so
Rawls argues, the moral psychology, or else pspgicdl dispositions and structures
sufficiently similar to those postulated by thaygsology to vindicate Justice as Fairness.
Also included are many other facts about humandgsemore generally. Obviously, not
every fact about human beings is a fact about humagure or psychology. The fact that
human beings live on Planet Earth is not, for ims¢a Moreover, there are many different
discourses and subjects which are applied to hibaegs. | take it there is no need for me
to discuss these issues h&@he facts about human nature are the facts which a
considered by the members of the original positaswas noted in section 2.

97 Rawls notes that we should also distinguish eetwhuman beings, and persasgshe term is
employed in the philosophy of personal identity #me philosophy of mindRL, p. 31 fn34CP, pp. 296—
297). Any normative conception of the person ismaer than this latter notion of the person, areldlass
of human beings is distinct from both. Rawls pasies that any account of personal identity will emd
determine what normative conception(s) of the pexse should adopt, though he does not claim the two
areas of debate are completely independeintg. 31 fn34CP, pp. 299—302). | do not employ this added
distinction in the text, as it would make for unessary complexity.
98 For a brief comment on these matters, see fh68ea
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Moral Psychology/Moral Sensibility/Moral NaturBinally, moral psychology represents a
subset of the facts about human nature. But ihregessary to identify moral psychology
in general with Rawls's moral psychology, and themo indication that Rawls believes
this is required’ Rawls's psychology needs to be adequate for skeofedefending his
moral theory. But what can be properly called mpsichology in general need not be
identified with his moral psychology in order fashheory to be justified® People may
be moral people, despite not having realised angtimuch like the psychology of Justice
as Fairness — they can be moral in the light affarént, recognisably moral conception
(see also comments under “1.” in the introducti®tgssession of a realised moral
psychology is equivalent to possessing what | tearber called a moral sensibility. A
moral psychology, whether it is realised or notgintialso be called a moral nature. It is
obvious that all these terms have slightly différ@annotations, but | take it that | can get
by without spelling them out.

Now, here are the roles.

3.2 Roles #1 and #2: Defence and explanation of psychological realisability and

stability

The most prominent role (role #1) which Rawls'sahpsychology plays in his
theory is to argue that the principles and idealpioposes can lgsychologically realised
by human beings in circumstances the same or griflg similar to ours, and are
psychologically stableAs | said at the outset of section 1, for anytlgea key question to
ask is: when the normative claims of a theoryngllus what human beings should be like
are put forward and defended, can correspondinghedygical claims also be put forward
and defended, allowing us to say that human baiagée like that, and under what
conditions?*

In Rawls's theory, for the most part, the morgichelogy is set the more specific
task of showing that when human beings have besumght up under the just institutions

of the well-ordered society, they come to psychigiaify realise the normative conception

99 This is clear from his allowing other moral ceptions and respective psychologies. &e.
500/437—438CP, p. 296 PL, p. 87
100 See, for examplkJ, p. 578—581/506—509
101 For self—clarification here, | am indebted heré&lanagan (1996), pp. 20-22 and Flanagan,
Sarkissian and Wong (2008), pp. 10-11

22



of the person, to some sufficient degree, and sustis status over tim&? | say “for the
most part”, as this role of moral psychology isaxged in the later politically liberal
period. There it is employed in order to argue thahan beings might be able to attain a
well-ordered society starting from our current diigtal position in less just liberal
democracie$® These two tasks can both be taken to be addre$sirspme, more general
question: can human beings realise and sustamweheardered society of Justice as
Fairness, under favourable conditions?

There is a lot more to be said about what thiBs&son consists in, and what
amounts to it being sufficient. The psychologi@alisation of a conception of justice is
obviously not simply a matter of forming the ridigliefs, but also acquiring
corresponding motivations. Indeed the story is emene complicated when told in full,
requiring reference to sentiments, emotions, pdygjical developmental principles, and
other more complex attitudes and trafts.

The phrase “favourable conditions” has been intoed. It should be briefly
explained here. It may be that a well-ordered $pdseactually impossible for us to realise
in our world. This might be for several reasonswvRassumes that a certain level of
material well-being is required in order to be dolsustain the basic institutions of liberal
democracy® Our world may, conceivably, lack the resourcealimw this. It should be
noted that this may at best indicate that notallieties can be well-ordered. Rawls,
however, thinks that the necessary material canditare actually quite minimal, and that
they most likely can be met all over the wollFurthermore, however, the course of
history might be such as to prevent a well-ordes@zety from coming about. Hostile,
unjust international relations may simply make tmpossible. Or it may be that the
history of each individual country, and the pohficulture it has bequeathed, means this
cannot be achieved’

All three of these examples, however, rely on huipeings facinginfavourable
conditions. Because of this, they still allow thaman beings, under favourable
conditions, would be able to achieve a well-ordeseciety. Rawls is interested in the
possibility that the realisability or stability tfe well-ordered society could be inevitably
undermined bywuman nature itselthrough the sense of justice beingompatiblewith

102 JF, p. 181. See alsbJ, pp. 144/124, 455—A458/398—401, 461/404, 496—498/4336,PL, pp.
140—142 JF, p. 88—89, 184—18%CP, p. 233—234, 294, 479.
103 SedPL, pp. 86 fn34, 158—168F, pp. 192—195
104 SeelJ, chapter 8 in general
105 TJ, p. 542/474—A475
106 LP, p. 106
107 See, for exampldF, p. 4,LP, pp. 127—128
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broader human nature.

For Rawls, the realisation of the moral psychologgresponding to the normative
ideals and principles of Justice as Fairness masbinpatible with the persistence over
time of the institutions of the well-ordered sogjednd the persistence over time of that
moral sensibility itself. The moral psychology must only be realisable but stable. The
moral psychology can fail to be so by being incotiigh@ with the rest of human nature.
The moral psychology of Justice as Fairness magdilesable, but it may happen that the
other aspects of human psychology will inevitahtglermine that sensibility over time.
Human nature is then incompatible with the longrteealisability of the moral
psychology. It should be noted that | have useddwunature and incompatibility very
loosely here.

Before moving on, a difference can be noted batvilee reasons stressed by Rawls
for presenting the moral psychologyAnTheory of Justiceand in “The Sense of Justice”.

In the former, it is clear that the need is to exenthe prospects for the stability of the
society of Justice as Fairness. But, while thisceom is present in “The Sense of Justice”
IZ’L08

as well;"" the greater focus in that paper seems to be daiekp the sense of justice

which we ourselves are taken to already possefgs##)

Explanation is a role of moral
psychology distinct from defence. Giving an exptaraof this sentiment presupposes that
we already have this sentiment to some detjfeEhis idea is present ik Theory of
Justice that whole work also presupposes the existeneesehse of justice in persos.
But the concern with the defence of stability ¢gfist society appears to have become more
pressing for Rawls by the time he came to writefings book. This concern only grew of
course, and contributed to the revisions of hisgglbphy found irPolitical Liberalism
(see subsection 12.1). To summarise, moral psyghgitays the roles of defending the
realisability and stability of the well-ordered sy, but also plays the less ambitious role
of explaining our possession of a moral sensibility

These two roles seem perfectly compatible, andad@aover the same territory.
Explaining how it is that we ourselves come to lm/ed by a sense of justice does not
amount to a defence of the viability, never mirabgity, of a well-ordered society. It is
this that Rawls takes to be the pressing task ffaeoryonwards.

A final comment. | have spoken here of the stgbdf a well-ordered society over

time. But Rawls means something more specific alibty than simply the persistence of

108 CP, p. 104—105, 106
109 See the “second question” posed by the papéraddressed, ddP, pp. 96, 99—100, and 110—
112
110 CP, pp. 96—97
111 TJ, pp. 46/41
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the institutions of a well-ordered society due deguate motivations. The well-ordered
society cannot be stable simply in virtue of itsimbers being animated by any old reasons
and motivations. Rather, a well-ordered sociestable because its members are moved
by reasons of the right kinds — reasons of jusdioeé reasonableness which are part of the
public conception of justice governing the soci&hen this happens, the society is said
to be stable for the right reasoltéThis aspect of Rawls's conception of stabilityl wé

largely set aside until section 11.

3.3 Roles #3 and #4: Justification of principles, through avoiding futility and

arbitration

Whether certain principles of justice are likedyield a stable society can be
conceived to be independent of the soundness sétponciples. At the extreme, we can
think that whether principles of justice can bdiseal and stable in the institutions and
character of a society, and hence be matched $gcnplogy which meets role #1, or even
whether they can be realised by human beings ircemoymstances at all, is irrelevant to
the correctness of the principles. It is amongstrttost natural concerns in the world to
want to demonstrate that human beings can live et standards and ideals we set
forward. But if we come to believe they cannot, #&nd addition we deny that “Cannot”
implies “not-ought”, we may judge that we shoulthie the standard in questidfi.

Rawls, however, argues that the realisability stadbility of proposed conceptions
of justice are relevant to the correctness of tlrmseeptions. Both realisability and
stability are necessary requirements for a concetf justice to bgustified Hence, when
a moral psychology is capable of playing role #1d defending realisability and stability,
it also play the two justificatory roles: roles #3d #4.

There are two justificatory roles because theragwaoeaspects to any justification.
First, any conceptions of justice which are implles{or which can be expected to be
impossible under any foreseeable conditions) fondnu beings to meet to some sufficient
and society-wide degree must be discardéd moral psychology which corresponds to

our theory of justice, and which is capable of ballefended as realisable and stable at a

112 SedPL, pp. xxxvii, 142—144,
113 This is the position argued for by G.A. CohehisRescuing Justice and Equalifyarticularly in
chapter 6. As indicated in the preface, | will dtd in this thesis to arbitrate between Cohen Rawls's
respective positions.
114 TJ pp. 455/398. This also follows from the claimspgn 159—161/137—138.
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society-wide scale, can be said to allow our theéonyeet the goal afvoiding futility**®

Justification through futility-avoidance is role #8t moral psychology plays.
Furthermore principles of justice which, if implented in institutions, appear to be more
likely to generate motivational support from therfan beings living under them should be
preferred to those less likely, all other thingasidered-'® Moral psychology can hence
play the role of tie-breaker, amadbitrate. This is role #4 for moral psychology to play.

I'll make some brief comments here: first on cgs@nd conceptions of justice,
and justification, and then on moral psychology prstification inTheoryand in the
earlier papers. The first is that Rawls does ngtlsat conceptions of justice which fail to
be realisable at all are therefaoret conceptions of justice. He appears to hold bamta fr
this, saying potentially weaker things such as “beer attractive a conception of justice
might be on other grounds, itseriously defectivé ... it fails to engender in human
beings the requisite desire to act upohtfénd “a strong point in favour of a conception of
justice is that it generates its own suppott.What determines that something is a
conception of justice is that it can be seen tamelaboration of our concept of justice. In
section 2 | described the difference between cdasaam conceptions. For Rawls, all those
who understand the concept of justice recognisediee for enacting principles which
ensure that “no arbitrary distinctions are madebeh persons in the assigning of basic
rights and duties and ... the rules [of society imhstitutions] determine a proper balance
between competing claims to the advantages of Idifeia'*® Rawls does not think that a
writer such as Plato did not have the conceptsifga. Plato's conception of justice still
fits the characterisation just given. Rather, gimply that Plato's position is ultimately
unwarranted — for its unworldliness as much afber feature$?°

My final remark in this section, unrelated to firevious few paragraphs, is that the
issue of justification does not appear to be amitigsconcerns of “The Sense of Justice”.
There, the moral psychology is presented in ordl@nswer certain questions about the
nature of justicé®* There is no mention of it being used in orderetedd Justice as

Fairness against any other viésf.

115 As suggested by Rawls's languag#ap. 185
116 TJ, pp. 456/399, 498/439
117 TJ, p. 455/398. My emphasis
118 TJ p.177/154
119 TJ p.5/5
120 LHPP, pp.3—4 clearly recognises the “Platonic View"pdfitical philosophy, whilst also rejecting
it. See alsd@J, p. 454/, which rejects Plato’s idea of the ndidewhich violates the publicity condition (see
section 2 above).
121 CP, p. 96, 99—100
122 This is also noted by McClennen (1989) p.I0fn
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3.4 Role #5: Determining the scope of justice

One role of Rawls's moral psychology presentldtraés in his career is the role of
determining who is owed justice, and to what exteloiman beings capable of developing
a sense of justice — and later also a capacitgveldp a conception of the good — are
owed justice, and they are owed justice equaflithese two capacities are in later work
referred to by Rawls as the two moral powers, &eg aire elements of our capacity to be
reasonable, and rational, respectivéfiThey are examined in more detail in subsection
4.2, and section 8. The capacity for a sense titgisand the capacity to develop and
revise a conception of the good, act as critemd&ng included within thecopeof
justice.

Hence a fact about our psychology is appealed twder to determine which
individuals are owed justic&’ This idea needs to be explained properly. Whatgthe
criteria for determining who is owed justice is tit@mative conception of the person, and
the drum which will be repeatedly beaten in subead.2 is that normative conceptions
are not the same as psychological facts (or fdrrttater psychological conceptions).
Rather, a fact about human nature is appealeddaoder to identify which individuals are
owed justice given the stated criteria.

It may be wondered whether moral psychology shoeddly be said to have a fifth
role in Justice as Fairness on the basis of thisitSeems that psychology is simply
indicating which particular individuals principle$ justice apply to. It is, in this role, not
determining anything of their content. Isn't thisgly a matter of the application of the
theory? But then, why should that discount thig fodbm being a genuine role as regards
the theory. Being a practical theory, we want t@bke to know when and where it is
applied. Given the method of reflective equilibrismve may also be led to revise our
theory when we see the practical results of itabtueing applied.

Finally, as chapter 6 will investigate, the detaif whether these two powers are
necessary and/or sufficient to be owed justice gbdretween different periods of Rawls's
work. To begin with, the possession of or the cdpdear a sense of justice is necessary
and sufficient to be owed justice. By the end, tias been weakened to a sufficient

criterion, and, on a certain reading still to beafied perhaps not even that.

123 SeeCP, p. 96, and subsequently (and with addition ofdlgacity to develop a conception of the
good)TJ, p. 505/442, and the@P, p. 333 andPL, pp. 18—20
124 SeeCP, p. 312 andPL, pp. 18—19. See alsn), p. 505/442, where the moral powers are defined,
but are only referred to as “capacities”.
125 TJ, pp. 462/404—405, 505/442, 507—508/443—444
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3.5 Role #6: Constitution

Certain writers have suggested that Rawls viewsrtaral psychology as playing
what is often called a constitutive role in hisadhe'*® They deny that human psychology
is restricted simply to indicating the realisalyilénd stability of a society organised
according to the principles of justice, or to ptaysome role in the justification of the
principles. They may even claim it has a wider tbin determining the scope of justice.
Instead, in some further sense, moral psychologgnaaspect of human psychology, is
constitutive of morality as a whole.

However, what exactly is meant when someone $egaoral psychology plays a
constitutive role in a theory is ambiguous. In tiissis | am going to address one clear
sense of “constitutes”. The most obvious thing Haheone may mean when they say that
moral psychology plays a constitutive role in Raiglghat they mean constitutive in a
metaphysical sense. The claim would be about #tesbf morality — that morality is
solely an aspect of human psychology, and thatr@ciomoral theory is hence a theory
about a particular aspect of moral psychology. Miyres part of the world solely in virtue
of there being human psychological facts in thelavarhis is the thesis clearly held by
expressivists and certain other naturaftéts.

Beyond this sense, it may well turn out that whaheant by saying that moral
psychology plays a constitutive role can be cobapisto the previous roles we have
outlined. Alternatively, perhaps there is some nsaiatle sense of “constitutes” which is
applicable and which | have missed. This furthsuéswill not be addressed.

The view that Rawls views moral psychology as tituts/e of morality in the
sense just given — that morality is nothing oved abhove an aspect of human psychology
—is incorrect. But depending on how we interpratvi®, the claim may be correct in a
more restricted sense. Different aspects of Rawis@ry, on the face of it, seem to pull in
different directions regarding this isstfé! believe that these apparent tensions can most
likely be resolved. That resolution would produceaacount of the lion's share of Rawls's
metaethics. But | do not present such a resolutighis thesis. Instead, in chapter 3, |
simply argue against two readings of Rawls whi@raistaken on this matter. Here,
however, | note the different elements of Rawlsty which are relevant to this

question.

126 For example, Raz (1982) pp. 186—189, Bald2008), Krause (2008) pp. 28—37
127 | shall not take it to be essential for meutiine these metaethical categories here. Theasiri
should look to Miller (2003)
128 This is argued by Fraser (2007)
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Rawls may hold that moral psychology plays a dariste role in his theory in
virtue of his view, introduced in section 2, thatpart of his theory should be taken to be
foundational. If we assume the theory literallyaéses the morality of the society of
Justice as Fairness in all its elements, and paneaheory is psychological theory, then
part of (the) morality (of that society) will bemrstituted by psychological facts. Or at
least, this may be one possible outcome of a tlgtramderstanding of the coherentist
element of Rawls's theory.

Alternatively, we may think, on the basis of Ra#/sonstructivism, that moral
psychology actually plays no constitutive role iavs's theory. Constructivism is not
discussed within the main body of this thesis, tiolhave attached an appendix so that
the reader might know what | take to be the rudiimen Rawls's position (see Appendix
). Constructivist views see moral principles asgroduced by our practical reason.
The reason why this may be incompatible with mpsaichology playing a constitutive
role is that the account of our practical reasoy n@ be able to be reduced to an account
of an aspect of our psychology. This is not to hbht our practical reason is not, in some
sense, part of human nature. The thought is rétezd on the idea that accounts of
practical reason, and accounts of human psycholgydistinct theories which are not
reducible to each other. That Rawls endorses this & non-reductionism is explained in
subsection 5.22° We get the further conclusion that moral psychpldges not play a
constitutive role when we assume that, the cordentorality is worked out purely by
practical reason, and hence practical reason reptethe foundation of morality®

| believe this may represent a distorted readirigawls's view of the relationship
of constructivism and psychology. It is true thaiks holds that our theories of practical
reasoning and our theories of moral psychology ctha reduced down to one another. It
is also true that he defends a Kantian positiorciwvhiolds that to attempt to found morality
on “the special psychological constitution of hunmature” is a form of heteronomy,
whereas constructivist views are distinguishedhayfact that morality is linked to our
autonomy*! But it does not appear to be the case that mairatiples are developed
purely by reference to our practical reason. Theyaéso developed by reference to the
other aspects of human nature, which includes sychmlogy more generally? The

129 Non-reductionism and reductionism regardirffipcint sciences, concepts, properties etc. ishenot
thing | do not feel to be my job to discuss. Seédvi{2003) chapters 8 and 9 for reductive and remuctive
naturalism in metaethics.

130 Krause (2008) p. 35—36 appears to hold théspnetation of Rawls. The general viavaybe
broadly correct, but most of her details certaang not.

131 SeeCP, p. 345.

132 Observe, for instance, his response to arctaemade by Schopenhauer to Kant on behalf of
Rawls's constructivisnPL, pp. 104—107CP, pp. 318—319
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whole determination is thought to represent thermarnous determination of principl&$.

On closer examination, then, it may be that autgnona constructivist conception is

perfectly compatible with psychological facts bepagtially constitutive of morality.
Finally, it is unclear just how Rawls's construsim links to his coherentism —

yet another piece to the puzzle which would neduetsolved>** As | have said, | do not

attempt to resolve these issues within this th&isthese brief comments hopefully serve

to show that what role, if any, moral psychologgysl in the constitution of morality for

Rawils is an involved question.

133 See Rawls's comments on the interdependeremnoéptions of practical reason and the
constructed principles. Constructing principlegustice presuppose that the conceptions, and paacti
reason itself, are embodied in some waly, (pp. 107—108). See Appendix | for further elabiarabn these
tricky ideas.
134 As noted above, Fraser (2007) notes this Iplesinsion. Relevant discussions inclile pp. 95—
97
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Chapter 2: Moral Psychology and Justification

This chapter focuses on two of the roles of mosgtcpology in Rawls's philosophy linked
to justification. These are the roles of arbitratiand avoiding futility. These are described
in greater detail in Section 4 below, which comgsishe whole of the chapter. This section
also highlights an internal contradiction, or a@dteambiguity, in Rawls's accountwlfiere
moral psychological considerations enter into tt@ant of the argument from the

original position. This contradiction or ambiguisyof significance for that argument, and

all similar ones.

Section 4: Justification: The Place of psychological considerations in the
Original Position

4.1 Two interpretations of the place of moral psychology in justification

The two roles of moral psychology in justificatiare (1) demonstration that
futility can be avoided for a given conception astice, and (2) arbitration between
different conceptions of justice. Moral psycholatpes not play both of these roles
throughout the whole of the argument from the oagposition. That argument is split
into two parts->° | give an initial sketch of them here. Their foimplexity will be

elaborated throughout the chapter.

In the first part, each party in the ara position chooses between the principles of
justice, on the basis of how well they protectfilmedamental interest their representee has
in being a free, equal, rational and reasonablggpedn making this judgement, the parties
take account of various psychological facts in otdeassess, with regards to each
proposed set of principles, whether the fundamenteatests of their representee are
provided for by those principles. The parties niegtach agreement on the set of
principles in order to move onto the second pathefargument. In the second part, the
parties as a group consider whether the sociegnmsgd according to the previously
chosen principles of justice would be stable. Tdahd® they consider various psychological

135 TJ, pp- 144/124, 530/464F, pp. 88—89, 180—181. The fact that the argumespii$ into two
parts is referred to iRL, pp. 140—141, along with a reference to I:3.6him $ame book. Howevd?| does
not contain such a section, and | can find no sedti the first lecture in that book which seemsheiously
correspond to this topic.
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facts. If the society corresponding to the prinegplurns out to be unstable, then they must

return to the first part of the argument.

Moral psychology does not play both of its justitiory roles in both parts of the
argument. In the first part, it plays both its &dting role, and its role in deciding whether
a conception of justice avoids futility. In the ead part, it does not play the arbitrating
role, but only the role of avoiding futility. | shaot defend this account of the distribution
of the roles of moral psychology here. Rather,catts throughout the chapter | shall
indicate why it appears to be the correct reading.

I now introduce the contradiction or ambiguitytie set-up of the original position.
The contradiction or ambiguity | am concerned visgtloverwhich psychological facts are
considered in each part of the argument (I shaglaex why | refer to it as a contradiction
or ambiguity in time). There are two interpretaticuggested by the text. On one
interpretation, one key group of the psychologiaats (which ones will be highlighted
shortly) are introduced to the original positiogamnent in the first part of that argument.
On the other interpretation, this key group of psfogical facts are introduced in the
second part of the argument.

I will outline both interpretations briefly in thisubsection. To begin the exposition
of the contradiction or ambiguity, | first briefoutline the notion of rationality as
employed in Justice as Fairness. | then also @utlie so-called “special psychologies”.
These are the common emotional dispositions ane gemeral attitudes that are, for the
most part, irrational for persons in the well-oetesociety to feel or be moved by. |
explain why we should start with these topics. Tdusstitutes subsection 4.2. In
subsection 4.3, | then reintroduce into the disousthe two separate roles of moral
psychology in the argument from the original pasitiand give a short reminder of why
they are present at all. In subsection 4.4, | byrighg up the first entry of moral
psychological consideration into the argument ftbeoriginal position. | note that there
are severe problems in interpreting what exactfyoisig on here. But | do not explore
further. Finally, the ambiguity or contradictioniawls's account of the role of moral
psychology in the argument from the original pasitis then laid out and argued for in
subsection 4.5, and its significance highlighted.

To orientate the discussion, | first summarisetihe different interpretations of the

argument which are on offer.

Interpretation #1 The argument from the original position is spiib two parts. In the
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first part, the parties only consider the ratiosadl reasonable interests of the members of
the well-ordered society, who are also presumédaat@ an interest in possessing a sense
of self-esteem or self-respect (see further sestdand 9). Psychology is considered in
order to find out whether human beings are capatbddl of being moved by such interests,
and how such motivations might come about. Givenitifformation, the parties each
consider whether their representee could be exppéatabide by each of the prospective
conceptions of justice, and with what probabilifje second part then considers
motivations which are irrational when one has ssteem, such as spite and envy. It then
also considers to what extent acting justly canibered as rational outside the veil of
ignorance and within the well-ordered society — thkeacting justly and one's good are
congruent in such a setting. In the first parthaf argument, moral psychological
considerations are appealed to in order to avadtmtract being futilandto arbitrate
between different conceptions of justice. Spedifltmoral psychologiessach
complimenting a different proposed conception sfife, are presented, i.e. different full
moral psychologies are developed which complentenptinciples of Justice as Fairness,
which complement the principle of utility, and so. @hese are compared in order to try to
discern which conception, assuming any are stdald#, avould be more likely to generate
its own support from generation to generationsifiistitutions were to be realised in
favourable conditions. One set of principles ofigesis chosen on the basis of all this. In
the second part of the argument, with the moratipsipgy of the chosen conception of
justice to hand, it is considered whether, giverhsa psychology and background
institutions, reactive and, it is assumed, irragianotivations and attitudes will not occur
to such an extent that they threaten the stalfithe society over time. Arbitration is not

a concern in this second part of the argument.

Interpretation #2 As above, except that the development of theouarspecific full moral
psychologies in the light of the available factsw@human psychology, and their
comparison as regards stability over time, is mdeetiesecondpart of the argument.

They are hence developed in the same part of gherant within which the special
psychologies are considered. If psychological aersitions are employed in the first part

of the argument — it is clear that they are, in s@®nse (see subsection 4.4) — then they are
of a much more limited nature. Again, however,rathe first interpretation, arbitration

and avoiding futility are both concerns in thetfinalf of the argument, but arbitration is

not a concern in the second. The full comparisathefpsychologies, then, does not play a

role in arbitrating between the various conceptiohsistice.
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The key difference between the two interpretatisriceplacemenbf the
development and comparison of full moral psychaegiorresponding to the different sets
of principles of justice. Does this development anthparison occur in the first part of the
argument, or the second?

I here remind the reader what a full moral psyogglconsists in. This was
outlined in subsection 3.1, and how such psychekgre developed will be further
outlined in subsection 5.2. There it was said tosest in (1) an account of a fully
developed moral sensibility, (2) an account ofdeeelopment of such a moral sensibility,
and (3) an account of how that moral sensibilitselated to the other aspects of a person's
psychology. Rawls's moral psychology is an exarnpkich a full moral psychology.

I note one modification of use made necessarynetibject of this chapter. A
significant part of (3) is the development of an@mt of how the fully developed moral
sensibility of persons in the well-ordered societiates to the special psychologies. But
where the consideration of the special psychologigers into the argument from the
original position is not what is at issue. On biotierpretations, this occurs in the second
part of the argument. Hence, when | refer to thlenfioral psychologies corresponding to
different conceptions of justice, | should not bken to be referring to the relationship
between a fully developed moral sensibility andgpecial psychologies for this chapter.
This alteration of my standard usage is only neddethis chapter. Following this
chapter, | drop this alteration, and when talkihgRawls's moral psychology, or moral
psychologies more generally, should be taken tasireg the characterisation given in
subsection 3.1.

To repeat then, Interpretation #1 holds that #aetbpment of the full moral
psychologies, and their comparison, occurs initisé part of the argument from the
original position. Interpretation #2 holds thatsthievelopment and comparison occurs in
the second part of the argument. To make the casidtinguishing between these two

interpretations is a lengthy task — | ask the reé&ml®ear with me.

4.2 Rationality and the special psychologies

The parties in the original position are describsdational choosers, who are
concerned to secure the fundamental intereststtthey represent — the members of the

well-ordered society. The members of the well-oedesociety are taken to have
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fundamental, higher-order intereStsn being free, equal, rational and reasonableopets
They have an interest in realising both the mooaVgrs, and being able to pursue a
conception of the good. Amongst their other interésalso an interest in possessing self-
respect. In the well-ordered society, these intsraé® met, and hence the members of such
a society can be said to have a certain correspgrutiaracter. This character will be laid
out in sections 8 and 9. To assess how these $ttezan be met, the parties in the original
position rely upon their ability to rationally chem

The account of rationality used in Justice asrfess | have not yet outlined. It will
be briefly introduced here. With the account ofaiaality to hand, we can begin to
introduce the account of the special psychologied,then begin to assign the many
aspects of the original position argument to itstfand second parts.

The parties in the original position are assunodokt rational in the sense “familiar
in social theory.**” Rawls's discussion here might suggest that theesefrationality
meant here is means/end rationality, of the kindrofscribed to Hume. There is more to
be said. For one, we need some kind of accountat means/end rationality is. Second,
Rawls's account is actually slightly more complestt this “familiar” account. I try to get
a little more precise on exactly how Rawls undedsarationality in subsection 8.1. For
now, we can say that though Rawls does not nebd tead to accept the standard
means/end account of rationality, neverthelesat¢gsunt of rationality is extremely
capacious. In particular, it does not place anytétions on the possible ends or interests
which rational persons may have. In this resped,precisely like the means/end model.

One assumption Rawls incorporates into the originaition which departs from
the familiar idea of rationality is that the ratedrthoosers in the original position are not
subject to the special psychologté&But what are these psychological attitudes? Such
psychologies include inclinations towards efjealousy, grudgingness and sgit&,
attitudes towards risk and uncertaifitypostures of domination and submissténand so
on. In saying the parties are not subject to tlatsteides, what is meant that they are not
moved by them, and furthermore they are not evaarawf them. Initially, knowledge of
the special psychologies is behind the veil of i@noe. This means the parties are not

136 PL, p. 73—77
137 TJ, p. 143/124. See Rawls's accompanying footnotaifounderstanding of “social theory.” See
alsoJF, p. 87
138 TJ, p. 143/124
139 TJ, pp. 143—144/123—124, 530—533/464—A486W, pp. 87, 181
140 TJ, pp. 533—534/467—468F, pp. 87, 181
141 TJ, p. 530/464, 541/474F, pp. 87, 106—107, 181
142 TJ, p. 530/464, 541/474F, pp. 87, 181
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aware that human beings are subject to such mionsf"

Now it does not seem that such motivations camgdvibe assumed to be irrational,
given how capaciously Rawls understands rationahid indeed, for certain persons in
certain unfortunate circumstances, Rawls thinkg &re not-**What unites the special
psychologies is that they can be taken to be dolklg disadvantageous vices for persons
who, as Rawils thinks of it, are assured of thein @elf-respect and self-esteem (note: this
is not to say these attitudes cannot also ofterréonal for those who lack self-esteem
and self-respect)’” In general, the special psychological attitudescerly good for those
whose conceptions of the good, or plans of life @&section 8), include desires to react
against another's good without any additional beteethemselves. ITheory Rawls
assumes that the parties think of those they reptes “mutually disinterested,” having
only an interest in “their own plan of life which sufficient for itself” such that “they have
no desire to abandon any of their aims [so th&st [will] have less means to further
theirs.”° This is taken to be the hallmark of a lack of euse sense of one's own self-
respect and self-esteéfff. Assuming a person possesses self-respect anessetfm, if
they are also afflicted by and/or act on the spgagchologies, they themselves derive no
benefit from this, and are most likely to be madese off. In addition, things are most
likely going to be made worse for othéfg.

There is more to be said here. It is not clearyba can make a straight inference
from the fact that someone desires to injure amgibeson's good for no additional benefit
to themselves (beyond satisfying that desire) ¢dfdlet that the person lacks self-esteem or

self-respect. It is also not quite clear whereitiberest of the members of the well-ordered

143 TJ, p. 530/464,F, p. 88
144 TJ, p. 534/468. This may seem to be at odds with centsnon p. 178/155, which state that “it is
clearly rational for men to secure their self-respand that “self-respect is not so much a padmof
rational plan of life as the sense that one's @avorth carrying out.” This second comment seemerior
— it is inconsistent itself with the claim thaistrational to secure self-respect. Regardingitisedomment,
we have two options. One is to say that this statgrns simply inconsistent with what Rawls saysraile
The other is that Rawls is using the term “ratidt@bsely to mean in most circumstances rationahy\whis
is so will be made clear in subsection 8.1 Thimdst likely givenTJ, pp. 400—403/351—354
145 There are two ways in which the special psyadies may be disvaluable to those who lack self-
respect and self-esteem. Lacking self-respect alfi@steem does not necessarily lead to the special
psychologies and reactive attitudes being paruofgood. Hence to act on them may bring even tidse
lack self-worth no benefit. Also, those who lack-esteem and self-respect, and who do see thaeadpec
psychologies as part of their good, may yet bareadisaster by following, or even just havinggith
begrudging feelings.
146 TJ, p. 144/124—125, though the texts there talkd tieiparties were the members of the well-
ordered society and already have self-esteem.i3iiisquite the right way to put it, in light ofé¢Hater
modifications of the set up of the original pogitiwhich | indicated in section 2 above.
147 TJ, pp. 535—536/469. For Rawls's account of selferatesee pp440/386—387, and for the best
account of self-resped®L, pp. 318—319. Famouslg Theory of Justiceloes not distinguish between these
two attitudes, as was observed in Thomas (19771878 Sachs (1981). Recent discussions of Rawls's
latter account of self-respect and self-esteenudeEyal (2005), Doppelt (2009), and Zink (2011).
148 Se€l], pp. 144/124—125, 532/466, 534/468
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society having self-esteem and self-respect conoes. fin certain circumstances, it can be
rational to act on special psychologies which aeamt to be evidence for a lack of self-
esteem and self-respect. So having self-esteeriferespect can't be something which is
universally rational (given Rawls's account ofaaglity). It might be the case that the
importance of self-respect and self-esteem carstabkshed on the basis of an aspect of
the freedom of persons. Part of being a free peiadhe later philosophy, is said to be to
conceive of oneself as a “self-authenticating [seliof valid claims.**° But | can see
possible problems with this as well. | shall simpisume that, for one who possesses a
sense of self-worth, it is irrational to spite drets good.

Given this assumption about the parties, the aegirfor the principles of justice is
then divided into two parts, as previously noted.l#th the interpretations above, in the
first part, the special psychologies are ignordte parties compare the various reasons in
favour of different principles of justice availalitethem. One set is chosen on the basis of
the overall balance of those reasbtfdn the second part, the veil of ignorance regaydin
the special psychologies is lifted. The partiemtbensider whether the chosen conception
of justice will be stable, in the light of whatkeown about the standing human disposition
to express the special psychologies.

Also considered in the second part, specificadlyeggards the question of
stability,*>* is whether possession of a sense of justice id gmahe individual in the
well-ordered society. This is the question of caregice between the Right and the
Good*?1 briefly introduce this issue here. The questibsongruence is whether justice
is a good thing for the Just: more precisely thies question of whether there is congruence
between the perspectives of the Right and the Godte well-ordered society® Samuel
Freeman sets up the problem this way: “There aceid@al perspectives in Rawls's
[theory]: the original position and deliberativeioaality. The former provides the
foundation for judgements of justice [and right emgenerally]; the latter provides the
basis for judgements regarding a person's gb¥idihe perspective of the Right is
modelled by the original position, and the perspeabf the good is modelled by
deliberative rationality (on this last idea, sebsgction 8.1). If congruence obtains, then,
from the perspective of deliberative rationalitg fhossession of a sense of justice will be

149 PL, p. 32,JF, p. 23,CP, pp. 330—331

150 TJ, pp. 121—125/105—108, /159F, p. 95.

151 SeelJ, pp. 567/497JF, pp. 184 and 198 togethé,, p. 140 fn7. Of course, in what ways the well-
ordered society is good for an individual is ofépéndent interest even apart from stability.

152 Se€lJ, pp. 398—399/350, 513—514/450—451

153 Se€lJ, pp. 397—399/349—350, 513—514/450—451, 567—568/4887

154 Freeman (2003) p. 284
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recognised as a good. Rawls attempts to arguedngruence would indeed obtain in the
well-ordered society>>He does not investigate whether congruence obiaiasy other

circumstances.

4.3 The two justificatory roles reintroduced

I will now reintroduce to the discussion the tvatess of moral psychology in
justification. This subsection will briefly recalie two ways in which moral psychology
plays a justificatory role in contract thedry.

In contract theory, moral psychology has the oflshowing how a certain
conception of justice avoids futility because & thature of the original position as a
contractarian device. The choice in the originaifion is a collective agreement, and “for
an agreement [in the original position] to be valite parties must be able to honour it
under relevant and foreseeable circumstances. Tiesebe rational assurance one can
carry through.*®” The parties, being rationally self-interested] siimply not agree to
principles when there is no prospect of stabilllyis follows from the finality condition
(section 2). They are aware they are making thé&ceHor the entirety of their
representees' lives. When moral psychology plagstie, the concern is with certain (or
near-certain) instability.

Moral psychology can also play an arbitrating neteen all other considerations
are tied. It may be that there are different cotioap of justice all of which are able to be
stable under favourable conditions. It may be @medhat the other considerations
favouring them are roughly equal, or else therega reasons on all sides and the choice
is difficult to make. It may also be, however, tbak of the conceptions is more likely to
be stable than the others. Faced with such a chibiegoarties would favour that
conception->®

Note the relationship between the two roles. Mpgaichology can first screen out

155 TJ, pp. 570—575/499—503

156 At one point Rawls comments that “in assessargeptions of justice the persons in the original
position are to assume that the one they adopbwiitrictly complied with"TJ, p. 145/126). This may
seem to tell against moral psychology being andlyséhave the roles of futility-avoidance and adiion.
Perhaps moral psychology simply has a single, memsanding role — stability guaranteeing. Howeuas t
remark simply reflects that the parties are awlaeg tire selecting principles for ideal (strict cdiamce)
theory (sedlJ, pp. 8—9/7—8, and see also subsection 15.5 D)y Wikchoose these principles knowing
that human nature is such as to have a sufficiggthd chance of the members of the society follgwtirem,
given favourable conditions. Hence, aside from pelagical considerations and the influence of foetu
they simply assume they will be strictly compliedhwThis is confirmed byl J, p. 245/215—216. See also
JF, p. 88—89 which explicitly says that sufficienalsility is what the parties aim for.

157 TJ, p. 175/153. See also pp. 145/125—126, 176/158)Enp. 103

158 TJ, p. 498/436
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those principles certain to be unstable. It can ti@on to indicate, of those remaining,

how likely their prospects for stability at®’

4.4 Initial employment of moral psychological considerations: Arguments from

the strains of commitment

Let's turn to how moral psychology is first intaebd in its two justificatory roles
in the course of the original position argumertegin with arguments which are
principally found in §29 oTheory but also elsewher&® This appears to be the first place
in which psychological considerations play a rolehie argument from the original
position. But interpreting this section is extreynedmplex. | simply list some of the
knotty aspects of Rawls's discussion here beforanmgmn to discuss the central
ambiguity or contradiction we are concerned with.

On both of the interpretations given in subsectid) most of the arguments in
section 829 are in the first part of the argumemtnfthe original position. But this is not
the case for all (see the next subsection). lificdlt to discern what exactly ties the
arguments together. Rawls simply entitles them “Sd&fain Grounds for the Two
Principles of Justice”, and writes that they “emypllbe conditions of publicity and
finality.” *** Some of them do not actually employ psychologicaisiderations, but merely
appealirectly to the fundamental interests of the representetre@arties®? To clarify:

159 Two further questions exist regarding the tustificatory roles, which | shall not be addressing
here. The first is whether the two roles can dadlpibe distinguished. It might be thought thattlan be
collapsed into each other, and represented byglesindgement as to the likelihood of a particiger of
principles of justice being able to be the pubboaeption of justice of a stable well-ordered stycibaccept
this may be possible, but | nevertheless thinkehe® roles, and the judgements correspondingeimth
should be kept distinguished. This is because gejomnt that a conception of justice is futile awdtioally
leads to the rejection of that conception of justiout a judgement that it is less stable thanremot
conception does not, necessarily. Judgements &ltdity are judgements about absolute stabilithereas
arbitrating judgements are comparative judgemeintsiative stability. The second issue | shall erplore
in depth is whether Rawls's way of making compuaeasitability judgements is actually well founded. |
believe in fact his arguments against utilitariamis this respect are weak. In addition, | belidwat Rawls
general approach to comparing the stability ifetiéint sets of principles of justice is largely miisigd. Non-
futile sets of principles of justice are both qugeneral and quite abstract. They allow a wide easfg
different particular societies which could meetthé&onsidering the relative stability of sets ahpiples of
justice is unlikely to come to many determinateutiss— at a high level of generality and abstragtiwon-
futile principles can be quite flexible and are @&lle of being specified in quite pragmatic way® (&ather
subsection 5.2). Any well-founded approach to mgldiomparative stability judgements would have ti&ena
use of much more extensive empirical data. Forraggus similar to those | would make on this issee,
Labukt (2009).
160 See alsdF, p. 102—103, 124—130
161 TJ, p. 175/153. See also p. /155
162 SeelJ, pp. 155—158 regarding which conception of juesstiest supports self-respect and self-
esteem. It is argued that Justice as Fairness doethat Utilitarianism does so less well. But goofi these
arguments seem to appeal to each representeedmglargerest in self-respect and self-esteem. iBhis
different from appealing to the possible conseqasid a wider lack of self-esteem and self-respegich
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the use of moral psychology in the justificatioracertain conception of justice relies
uponindirectly supporting those interests, by (1) showing thatsibciety is stable, and
further (2) showing that a person could expect tiay or others would be more likely to
comply with that stable society's public conceptdijustice, with resulting benefits for
securing the person's fundamental interests.

Putting aside the arguments which obviously diyesgppeal to supporting the
fundamental interests, there are two argumentsinémgan the passages | have cited.
They are the strains of commitment argunm&hand an argument for the stability-
enhancing properties of self-respect and self-estée

The strains of commitment argument raises diffiealon examination. | am unsure
about is whether it is actually meantd®@an argument which employs psychological
considerations in either of the two roles. Aspe¢tsow it is phrased suggest it may
simply be an argument which appeals directly tankerests of the parties' representées.
Even leading this aside, there are other comptinatiRather than tackle this topic here —
which would require considerable space — | leaeentlatter for another time. Similar
issues surround the arguments based on self-respeself-esteem.

| bring up these initial arguments employing psoy (or potentially employing,
for some of them) for two reasons. One is simplinthcate they are there at this place in
the argument. | do not believe they are simply pathe later arguments concerning the
relative stability of different societies — or Iféy are this is unobvious. Instead, | believe
they are meant to stand on their own. Why this enadtat issue, and why it is tricky to
determine, should become clearer after readingéiésubsection. The second reason
follows from one of the general aims of this chaptie elaborating just how complicated
the employment of psychology within the originakpimn argument is, and how it has not
been fully examined in previous work. Nor, admilyeds it in this one. But at least the

distance still to travel has been illustrated.

4.5 The ambiguity or contradiction in the place of moral psychology in the

original position argument

In this section | highlight the ambiguity or caadiction in Rawls's account of how

might be expected to lead to some members of ttietyanot being sufficiently motivated by their serof
justice. As | note below, these latter kinds ofiemgnts may also be present, but | do not explasdlther.
163 TJ, pp. 175—176/153—154

164 TJ, pp. 178—179/155—156

165 The discussion of the argumendif pp. 102—103, 128—130 in particular seems to suphis.
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psychology enters into and plays its roles withie argument from the original position. |
first highlight three questions Rawls answers mdburse of the argument from the
original position. | note that Rawls is either agumus or contradictory about which part
of the argument the first two of these three qoestiare answered. As noted in subsection
4.1 above, there are two interpretations of whatlR& saying here. | provide the textual
support for both of the interpretations. | resptmdome possible ways one might hope to
quickly resolve things in favour of one of thesatiinterpretations, including an
interpretation put forward by Samuel Scheffler. Hgwsatisfied myself that this is a
genuine issue, | highlight the impact that botleiptetations will have on the rest of the
theory, and then briefly indicate the wider isstased about the place of psychology in
moral theories.

There are three different questions involved angtability argument. The first is
whether persons growing up in the well-orderedetgaf Justice as Fairness would
acquire a sense of justice. The second is whethehe basis of that sense of justice,
Justice as Fairness would be likely to be compaeigtmorestable than a utilitarian
society (or some other society) supported by thabisd society's own distinct sense of
justice. Answering these two questions amountsutining the full moral psychology of
Justice as Fairness and other rival moral concepiiooting the specification | made about
the use of the phrase “full moral psychology” itbsection 4.1). The third question is
whether the well-ordered society of Justice asreéas will sufficiently limit the influence
of the special psychological attitudes, and beuffigent accordance with each person's
conception of the good, so as to maintain its btgbRawls is either ambiguous or
contradictory about whether the first and seconthefquestions given here are answered
in the first or in the second part of the argunfesrn the original position.

Here is the evidence for the second interpretafibiat the full moral psychology
of Justice as Fairness is worked out in the sepanidof the argument is suggested by its
placing within Rawls's books. It is placed in claptexplicitly described as being
concerned with that part of the argum&itin Theory for instance, that the comparisons
between the psychology of Justice as Fairness #ued psychologies come in the second
half of the argument is supported by Rawls's btltement, at the end of the section on
relative stability, that “we are in the second pdrthe argument™’ This fits with another

statement, made towards the beginning of his chape “this argument from stability is

166 This is particularly explicit idF, pp. 88—89, 103 fn26, 132, and 180. See ak@. 504/441
167 TJ, p. 504/441
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for the most parin additionto the reasons so far adducé® He also writes, in the section
on relative stability, seemingly referring to themgparison of stability he has just
conducted, that these comparisons “are not inteadgtifyingreasons for the contract
view” as “the main grounds for the principles détige have already been present&d.”
This confirms the idea that arbitration is not a@rn in the second part of the argument.
If it were, then the comparisons presented coulthtas justifying reasons.

It may perhaps be thought these last commentsmefdo the general comparison
between contractarian and utilitarian psycholodies to some brief speculations about the
evolutionary origin of the sense of justice preedraver the preceding two paragraphs,

which are inserted into the discussiéhBut he continues that

At this point we are simply checking whether the@sption already adopted
is a feasible one and not so unstable that sons olfvice might be better. ...
| do not contend then that justice as fairnesBasnost stable conception of

justice. ... The conception agreed to need onlstalle enough’*

Regarding the current exegetical question, howekierge is no indication that this
“checking” is limited to the comments about evabuti | believe it makes most obvious
sense to see these comments as referring to thle séetion, and potentially even to the
whole of the chapter. | note that these commests fupport the account of the
distribution of the roles of moral psychology iretargument | gave at the outset to
subsection 4.1. For they suggest that the compalistween Justice as Fairness and
Utilitarianism made here in 876 ©heoryis simply concerned with checking whether the
chosen conception avoids futility. The aim is ratbitrate between them.

These various passages constitute evidence fenphetation #2. However, in the
very same section, before proceeding onto the cosgra Rawls tells me that “a decision
in the original position depends on a comparisther things equalthe preferred
conception of justice is the most stable oHé This suggests we are actually in the first
part of the argument, and that the first intergretais correct. And the phrase “other
things equal” suggests the use of psychology foitration. As has been said: in the first
part of the argument from the original positiore parties select a set of principles from a

variety of options on the basis of an overall beéaof reasons. But comparison of the

168 TJ, p. 455/398—399. My emphasis.
169 TJ, p. 504/441. My emphasis.

170 TJ, pp. 502—504/440—441

171 TJ, p.504/441

172 TJ, p. 498/436
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different moral psychologies of these conceptidmaausly presupposes that the
psychologies are already worked out. So the dinstsecond questions above are
seemingly both to be considered in the first pathe argument. Only issues regarding the
special psychologie? and the congruence of good and justice, are sifealn addition,

let me repeat a line quoted just now, but now idiclg an additional, parenthetical
comment: “this argument from stability is for th@sh part in addition to the reasons so far
adducedéxcept for considerations presented in)829* When we turn to §29, we find

the arguments for the stability of Justice as Femsnand against the stability of
utilitarianism. To support this, we also get a refeee to 876 — the discussion of relative
stability. Hence, the arguments in the earlier pgesely upon the moral psychology of
Justice as Fairness being worked out. All this titaries evidence for Interpretation #1 —
that the moral psychology is developed in the fuaf of the argument, and is employed in
both of its roles.

One suggestion for how to resolve the issue mayp beld that, in some sense, the
earlier discussion relies on a more limited setgctif moral psychological considerations
than the later one. We would then be able to satyttte full account of moral psychology
is developed in the second part of the argumexitadimited selection of psychological
considerations are taken account of in the first. @dis would allow us to hold
interpretation #2. Rawls's general language, irptissages quoted, suggests that the later
discussion adds more to the argument than theeearle, and this may be an explanation
why. However, it is very difficult to work out exthe what is to go into this thinner
account, and what is not. | myself have considénedollowing possibilities: (1) that the
earlier passages assume that the members in therdeeted society already possess a

sense of justice, and only consider the developmithie sense of justice in the second

173 There do appear to be certain places in thenegt where the exclusion of knowledge of the
special psychologies appears to be forgotten. kmmple, aflJ, p. 179/156 Rawls remarks that one reason
for preferring a conception of justice is that ithwupport our self esteem if publicly known atiebrebyhelp
us to avoid self-contempas this“leads to contempt of others and threatens tteidgas much as envy does.”
But that self-contempt can lead to this attitudeaxls others is an example of a special psycholagybhy
necessity, it is irrational for one who esteemsrtbelves (note that the parties can know to avdfd-se
contempt, as they can view it as one of the sthetscan arise when one lacks self-esteem, anckiinmy
about and are moved to secure self-esteem). | expbore this, but is suggests that Rawls's unaeding
of the structure of his argument is even more caeduthat might earlier have been thought. Another
discussion which may be taken to indicate a wideomsistency in the original position argumenhgst tof
whether excessive envy would occur in the well-cgdesociety of Justice as Fairness. The discussakes
reference to earlier “points in connection withodlity”, and his references include the discussibrelative
stability (TJ, p. 536). Is Rawls here relying on his argumeagtsrsst the stability of Utilitarianism? But this
shouldn't be right. We are not meant to be evalgatustice as Fairness vrs. Utilitarianism at ploisit. We
are simply meant to be evaluating whether the gotime of justice already chosen — whichever it is —
threatened by the special psychologies. | thinkotrerall discussion suggests that Rawls is not ntatiis
mistake. He is simply making use of earlier argutsi¢imat his principles of justice support the s=ifeem of
the members of a well-ordered society.
174 TJ, p. 455/398—399. My emphasis.
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part of the argumerit? or (2) that the moral psychological consideratiemployed in the
earlier passages are somehow “intuitive”, and daelyg upon the fully worked out moral
psychologies of Justice as Fairness and other ptinos’’® But neither of these — even
taken together — explain all the aspects of the @Bviously, another possible
interpretation is that the earlier argument is $jngpcondensed summary of the later one.
But this, then, fails to resolve our difficulty. Afilave shown, the later discussion appears
to say conflicting things about where it playsridte in the argument. Yet another
interpretation would be that psychological consatiens playnorole in the selection of
principles in the first part of the argument. Bugn, why does the reference to 876 appear
in 829 at all then? This idea seems to run agarhat Rawls says about the set-up of the
argument in the original position in genetdl.

Another suggestion of how to resolve this intetqiree problem may be this. The
parties have already chosen their principles, aacdcbrresponding moral psychology has
been developed. It appears stable. But to cheastatslity further, we substitute for the
two principles of justice some other principle(s)the principle of utility, say. If, given
our psychology and its psychological principleg #tternative conception seems to be
drastically more stable, then the parties may dedeconsider whether they have made the
correct choice in the first part of the argumertitisTis supported by Rawls's comment that
we are to check whether “the conception alreadytadbis ... not so unstable that some
other choice might be bettel’® It may seem that this procedure is what is ocograver
the relevant section ifiheory If so, our issue is resolved on the side of #eoad
interpretation.

This suggestion is problematic in two respect® fist is that | am not even sure if
it is coherent. If Rawls has already ascertainatl iis chosen moral conception can be
paired with a suitable moral psychology, and haheaesulting well-ordered society will
be “stable enough,” why should seeing that paialtgrnative principles with his moral
psychology would be a lot more stable lead hinutigg that our chosen moral conception
Is actually futile? He is, after all, just meantt@ave shown that it is not! Either Rawls is
thinking about arbitrating between different cortoaps of justice here — but then
immediately rendering such a comparison irrelevémn he announces that a conception

175 This is suggested by elements of the straicewimitment argument(, p. 175—177/153—154),
which | earlier put aside.
176 | thought of this out of sheer desperation &kensense of the fact that Rawils tells us that the
account of the development of the sense of justikestability will provide us with reasons “in atidin to
the reasons so far adducedl’J(p. 455/398)
177 See, in addition to material just quotéd, pp. 144—145/124—126, 156/135 158—161/137—139.
178 TJ, p. 504/441
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of justice only needs to be stable enough — orl@semisunderstood the relationship
between ascertaining whether a conception avottlgyfjuand determining whether it is
relatively more or less stable than other concegtid his is more evidence that arbitration
cannot play a justificatory role in the second érthe argument. In short, the statement
quoted seems confuséd.

The second point against the suggestion made abdat, Rawls does not
proceed in his comparison of the respective staslpf Justice as Fairness and
Utilitarianism simply by importing the principle atility into his developed moral
psychology. Rather, he first makes the comparigoaltering his moral psychological
laws themselves — and hence his developed morahpkygy itself —and linking those
laws to alternative moral principlé® Certain structural features do persist in these ne
psychological laws. They are still based on a gamesychological tendency to reciprocate
(see Appendix Il). But changing these laws basyaathounts to putting forward a new
moral psychology to accompany a different conceptibjustice. This is because a moral
psychology always presupposes a certain set oflrporeiples which are being tested for
their realisability and stability (Subsection 5.RIvwake clear why this is so). Rawls then
also contrasts a utilitarian moral psychology bagsah psychological tendencies of
altruism with Justice as Fairness's moral psychgligelf based on psychological
tendencies of reciprocit{’* This also amounts to putting forward a new mossichology,
linked to a different conception of justiaedbased on different psychological tendencies.

Both of these comparisons require that more tmennooral psychology is being
developed in order to conduct comparisons of stalietween different conceptions of
justice. If only one psychology was being develgmeddified and tested for stability,
then we could say that the initial decision of plaeties had already been made in the first
part of the argument, and that it did not include tcomparison of the relative stability of
different conceptions of justice and their complatagy moral psychologies. The second
interpretation would then be correct. But in gehaexa cannot say that a moral psychology

remains the same moral psychology, whilst chanthiegnoral principles which the moral

179 In fact, the point generalises as regards usingparisons of relative stability to support tloen
futility of conceptions of justice in general. Réla stability comparisons appear to be irrelewahén we
are simply considering whether a conception ofgest stable to some minimal degree. If this isett,
and if we decide on the second interpretation efaftyument from the original position, then thisamethat
the discussion of relative stability is actuallguadant, and Rawls can dispense with it. This negyrsto be
evidence for the first interpretation. But it isthas Rawls did not recognise that he has madmistake |
have described here. Hence, even though contadmirggror, his text may still yield both these
interpretations. Of course, we will want to resalliings one way or another ourselves on reflecfidris
wider matter | consider at the end of the subsactio
180 Se€l], pp. 499—500/437
181 TJ, pp. 500—501/437—438
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psychology embodies. This is despite the factdbaeral moral psychologies can be based
upon the same general psychological tendenciesagendix Il). Hence to make a
comparison of relative stability, different moralyghologies need to be developed. But if
different psychologies are being developed, it Beagain becomes ambiguous as to
whether they are being developed in the first aoed part of the argument.

I have so far given the evidence for this contoin and ambiguity in Rawls from
A Theory of Justicelhe original position argument is given agaidustice as Fairness: A
RestatementAre things decided one way or another there? gdements tell in both
directions. In support of the first interpretati@anguments referring to the later moral
psychology are again employed in the first pathefargument®” These appear similar to
the arguments given in 829 ©heory Against this, the section on relative stability i
Theoryis again referred to. He remarks that these assgges he would “not change
substantially” and that it is “essential to ses][ible in (the second part of) the argument
of the principles of justice as a who€1t is unclear whether he would reform them to
remove the lines | quoted above, which give risth&éosecond interpretation. Certainly |
think this would be a substantial revision, givelmatvl have said. In addition, Rawls at
several places refers to the question of stalofitye well-ordered society of Justice as
Fairness being taken up in the second half of themaent, in such a manner as to leave it
ambiguous as to whether the development of the Ipsyahology of Justice as Fairness is
being postponed till then, or that it is simply #he@amination of the strength of the sense of
justice against the special psychologies whicb iset postponet?* This is the section of
the book in which the moral psychology of Justisd=airness is again present&d.

Samuel Scheffler has argued in favour of Integiietn #1, in the course of
highlighting how Rawls's various appeals to stapright be seen as attempting to
validate the parties' use of the maximin rule mahiginal position. Considering and
comparing such features of the well-ordered sasaii Justice as Fairness and
Utilitarianism “help to show that the choice conftimg the parties has features that make
reliance on the maximin rule rationdf® To do this, Scheffler claims, requires that tHé fu
psychological considerations are able to be emplay¢he first part of the argument.

182 JF, p. 102—103, 124—126, 127, 132
183 JF, p. 196 fn17. Note that remarks on pp. 186—18andigg 876 should not be taken to be
repudiating that section ifheory They are simply being given as evidence Tiatoryregarded Justice as
Fairness as a comprehensive rather than as acpbtitinception of justice. Certainly Rawls's Igislitical
liberalism should not necessarily rule out relagtability comparisons, providing that it is setinghe right
way so as to be confined to the development ofliiqgad conception of justice. See further subsatti4.1.
184 SedlF, pp. 88, 103 fn26
185 SedlF, pp. 195—198
186 Scheffler (2003) pp. 434—435.
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Only by “anchoring the parties' unwillingness te&gat the sacrifices associated with
average utility in a carefully elaborated moralg@sylogy and a developed account of how
a workable and efficient set of social instituti@msild avoid such sacrifice$” can the use
of the maximin rule by the parties seem more rafiofio sustain this reading however, it
must be “misleading when Rawls [states], at theadrds discussion of relative stability
in [§] 76" the various comments | earlier displayed in otdagive evidence for the
second interpretation, e.g. those on page 504/#Zheory

| can see the appeal of the reading@loéorygiven by Scheffler here. But the
comments Rawls makes cannot simply be dismissezl @fre not simply misleading, but
are fundamentally in contradiction with the intefation which Scheffler is trying to
defend. It is not obvious that the disparity isotesd in later works. We need to resolve
things in some fashion. But | shall observe shdtibt there are things to be said in favour
of both interpretations. In addition, however, i note here that Scheffler's attempt to
provide a better buttress for maximin reasoninth@parties might still find some support
given Interpretation #2. | have already indicateat Rawls undoubtedly does, in some
sense, appeal to psychological facts in the fiast pf the argument within the original
position — though | have noted that | am unsuréeduow. The argument for maximin in
Justice as Fairnesshough still ambiguous in the ways I've indicatisdstill much clearer
than inTheory and admittedly draws on many sourt&Rawls also makes ready use of
facts about the institutions of the well-orderedisty, as found in Part Two dtheory
These may support the use of maximin reasoninigamselves (though | wonder whether
examining howtheyfit into the whole argument might not raise simgpaoblems to the
ones we are having her&j.

| remark on a final appeal which might be madeydo resolve the matter quickly.
In subsection 5.2 | shall observe that Rawls bebahat developing a moral psychology
presupposes the moral principles which are beistgdefor their realisability. It may be
thought that this decides things in favour of teeahd interpretation. For if the parties are
meant to choose the principles provisionally infire half of the argument, but their
choice depends on a fully developed moral psycholdgch relies on those very
principles which they are going to choose, theseéms that the argument is circular. This

is not a problem, because, on the first interpi@tathe parties are capable, in the first half

187 Ibid. p. 436
188 Ibid. p. 436 fn8
189 For a summary of the reasoning for maximin Jsegp. 97—2100. Note also the surprising passage
on p. 99 which states that “it is not essentialtf@r parties to use the maximin rule in the origpwsition.” |
do not consider here the explanation Rawls gods give here.
190 For example, sé®J, pp. 156/135, 158—159/13F, pp. 99—100, 115—119
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of the argument, of developing moral psychologasefich of the conceptions of justice
they are considering, and then considering whictception of justice should be chosen.
The development of a moral psychology for a seiriciples does not presuppose that
those principles are the ones that have been chtbsrgh Rawls sometimes writes so as
to suggest this’* Yet more evidence, then, that his understandirtg@structure of his
own theory on this point is weaker than could bsiree.

Finally, before considering how this issue maylbeided, | pick up on an issue left
aside from the very beginning of the section upl matw. | have consistently said that the
aim of this section is to highlight a contradictimnambiguity in Rawls's account of the
placing of moral psychology within the argumeninfirthe original position. The reason |
have put things this way is that, while | am faicnfident that what we are facing here is
in fact an internal contradiction in Rawls's thedrgm not utterly certain. | can see various
possible paths whicimightjust be able to bring some kind of coherence ¢onthole of
what Rawls is saying here. However, the task o€king such a reconstruction is beyond
me at this moment. If it were to succeed, this Woukan that Rawls's text is simply
ambiguousin a way that Rawls's actual thoughts on thigenamay not have been. | admit
that, from what is said here, it is a slim hopet Beave the task up to some more
committed Rawlsian than |I.

This completes my account of the internal contigain, or ambiguity (as some
lucky Rawlsian workhorse may one day discover)l Asve already mentioned, this issue
regarding the design of the original position isighificance once raised. Comparison
between the merits of different conceptions infitet part of the argument is what leads to
the initial choice of the principles of justice.tlne second part, as Rawls says, the goal is
simply to check that the chosen principles areigefitly stable. The basic grounds have
already been presented.

What happens if we discover that a rival conceptiould be expected to be much
more stable if we happen to compare its moral psiggly with that of Justice as Fairness?
It will depend on whether the development and campa of moral psychologies is
included within the first or second part of thewargent. If this task is included within the
first part (interpretation #1), then obviously theiberations of the parties could be
altered, and they may come to a different decidiahis included in the second
(interpretation #2), then the greater stabilityhadt rival conception gives us no reason for
the parties to revise their decision, providing thastice as Fairness is stable enough.

Just what interpretation we side with will detemmthe precise importance of both

191  E.gTJ p. 504/441)F, p. 88
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moral psychology, and Rawls's moral psychologyhinithe justification of Justice as
Fairness. Similarly with any other view we try taaenine through the original position. On
interpretation #2, Rawls's moral psychology playssaened role in overall justification. It
merely plays the role of avoiding futility. On inpgetation #1, it in addition arbitrates.

Are there any grounds to resolve this issue, stadn which of these options Rawls
would have preferred? | will not investigate thettaafully here. But | will note what
seem to be the major considerations. First, lettsimd ourselves of the perspective from
which the inhabitants of the original position arewing the world of their representees.
The parties are assumed to know only that the istances of justice exist (discussed
further in section 7), and the general, commonbepted facts about human nature and
societies (discussed further in sectiorf®8)n both cases they are motivated to find
principles compatible with the ideal of persongras, equal, rational and reasonable.

Given this aim and these perspectives, shoulchekte comparisons between the
different full moral psychologies of alternativeno@ptions of justice be part of the parties'
initial choice of the principles of justice? Or silab only some more restricted moral
psychological considerations, which perhaps assausense of justice in society (to try
applying my ideas for interpreting Rawls from ean)j be brought to bear at this stage?

Against including the full comparisons in the fipart of the argument is the idea
that conceptions of justice should only be compasetegards how well they realise the
ideal of a well-ordered society populated by fred aqual, rational and reasonable people.
If a conception of justice appears to meet thiglidelequately, given a specification made
by reference to human nature (see subsections8.9.2), and more so than others, then
why extensively consider its stability comparatg®&As noted, some limited moral
psychological considerations could be made initise part of the argument, and these
could play an arbitrating as well as a futility-&l@nce role. So to choose this option is not
necessarily to reject comparing the stability afiagptions of justice altogether. The
original position is not set up so as to pick thestrstable conception at the cost of all
other criteria. The selected conception need “belptable enough™

In opposition to this, it may be that the concaptthosen, though adequately likely
to be stable, is actually, to some significant degtess likely to be stable than some other
conception which was selected against in the fiiast of the argument. Perhaps this
alternative conception of justice which was knockeatilbecause it gave an acceptable, but

overall less agreeable specification of the fundaaienterests of the representees of the

192 TJ, pp. 126—128/109—110, 137—138/119, 200/175
193 TJ, p. 504/441
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parties? The balance might have been shifted, henvéthe full comparative stabilities of
the two conceptions had been available for thegsatd judge in the first part.

It should be noted that deciding this issue takeget more complication when we
consider how we are to understand the parties gnmgjdheir knowledge of human
psychology. InTheory Rawls stipulates that there are “no limitationg’the “general
laws and theories” the parties have acced®'®ut he also notes that as “a conception of
justice is to be the public basis of the termsoaia cooperation” it hence “seems
reasonable to say that other things equal one ptinceof justice is to be preferred to
another when it is founded on markedly simpler gafacts, and its choice does not
depend on elaborate calculations in the light wdist array of theoretically defined
possibilities.?® In later work, this theme is developed: “the gahbeliefs of social theory
and moral psychology relied on by the parties gteoto rank conceptions of justice must
be ... suitably common® only being those “familiar from common sense” irdihg “the
procedures and conclusions of science, when threseal established and not
controversial.**’ This is all related to the publicity condition,cathe idea of public
reason-2in liberal democracy (for more see section 11).

All'in all, resolution is of obvious importancen®awls's theory, the outcome of
the original position is meant to determine th@gples of justice. The decision made
reverberates throughout the theory. For examplat wiore precise way psychological
stability considerations are allowed to be takea oonsideration will alter how
demanding those principles are to be. The priesiple derive also alter what count as
ideal and what count as non-ideal situations améweur (see subsection 15.5 D).

This is enough to indicate that there is morega&id on these issues. Once the
matter is more fully considered, we may find wendd want to side with either
interpretation. Instead, we may wish to put forwantew version of the original position,
or some similar device. But assuming that our nesmment has a similar structure, the
same issue will reappear. All that is requirechet twe believe that (1) principles of justice
or right are to be derived from both moral presigians and psychological facts, (2)
there are multiple possible sets of principles Wwhiteet the minimal criteria stemming
from our fundamental moral ideas and psychologasalmptions, and (3) given such
minimal criteria, neither psychological feasibiltgnsiderations or moral considerations

alone should theabviouslydetermine the overall result of the derivation.

194 TJ, p. 138/119
195 TJ, p. 142/122—123
196 CP, p. 328
197 CP, p. 324. See ald8L, pp. 67 andF, pp. 89—90.
198 JF, pp. 91—92 for how public reason figures withie thriginal position.
50



This is an issue regarding which committed adwexaf the original position (or
something like it) must decide. It will most liketpncern other contractualists. Similar
issues might arise for ideal observer theoriesaRbgg the original position, several
authors have attempted to argue that stabilityidenstions are actually the key to
understanding the force of Rawls's argument fraanottiginal positiort’® or developing a
more compelling oné&”° Similarly, those who would criticise Rawls's argemts based on
stability need to be clear on what positions aiElakle to Rawls or a committed
Rawlsian?®* And if one accepts that, on either interpretattbe,arguments from the
perspective of the original position against wiidnism are sound, different conceptions

of justice exist, waiting to step up onto the caiva

Chapter 3: Moral Psychology as Constitutive

This chapter aims to assess the arguments of twtersvwho claim that Rawls's moral
psychology plays a wider constitutive role in Hisdry than any of the interpretations

canvassed in subsection 3.5 suggest. Section 5rigmaphe whole of the chapter. After a

199 Scheffler (2003) pp. 434—436 | have alreadytioead. See also, for example, Freeman (2007a)
pp. 180—188, 195—197, (2007b) pp. 90—90, Pogge(ppp. 117—119, 137—138, and Zink (2011)
200 For example, Okin (1989) pp. 238—249, whickelwas a revisionary interpretation of the original
position, against Okin herself (nothing hangs as tiere). McClennen (1989) proposes dropping thgnad
position in favour of Rawls's argument as it wagioally proposed in “Justice as Fairness”, whieh h
believes can be made to work on the basis of #iabdnsiderations. The question here would beumagsg
this argument works as regards the general redltgadf something like Rawlsian liberal egalitanigustice,
how do we then arbitrate between the various coibvlpdiberal egalitarianisms on offer, and whateralill
our initial argument from stability play in them?
201 E.g. Labukt (2009)
202 For example, Richardson (2006) employs thdr@igposition in an attempt to arbitrate between
Rawls's principles, and use of a primary goodsimeind Martha Nussbaum's capacities metric, and
accompanying principles for a basic social minimiime outcome of any such venture, and our assessmen
of it, will obviously depend on how we set up thregmal position regarding the matter | have raised
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brief introduction, it critically appraises the geses of Rawls's work by two authors —

Joseph Raz and Thomas Baldwin.

Section 5: Constitution: Moral Psychology as Constitutive of Justice as

Fairness

In subsection 3.5, | introduced the possibilitgttmoral psychology plays a
constitutive role in Rawls's theory. | noted thditether moral psychology does play a
constitutive role is a complicated question. These other issues relating to Rawls's meta-
ethics are important. But | shall not be investiigathem here. My aim is to show that the
claims of two writers regarding the status of mg@sychology in Rawls's philosophy are
incorrect. | believe it is perfectly possible foerto achieve this aim without resolving
these further issues.

| claimed earlier that moral psychology may playagtially constitutive role in
Rawils's theory. But several authors have arguecettieer that (1) moral psychology is
constitutive of the entire theory, and Rawls's thiean perhaps be completely reduced
down to psychology, or (2) if moral psychology canbe constitutive of thentiretheory,
perhaps nevertheless the theory holds that moralftyunded upon psychological facts. |
shall not be discussing the work of all such wsiteere’®® Instead, | restrict my focus to
two — Joseph Raz, and Thomas Baldwin.

In subsection 5.1, | argue that Joseph Raz'spirgtation of Rawls's theory as
representing “the internal constitution of our M@@nse” rests on a misinterpretation of
the commitments of the method of reflective equilim. Second, in subsection 5.2,
Thomas Baldwin has argued for a decisive break datvihe earlier and later Rawls, such
that his moral psychology plays a foundational,stibative role in his later work. | hold
that Baldwin has misunderstood admittedly diffiqudtssages in Rawls about the
relationship his theory holds to the human sciences

5.1 Raz on our moral sensibility as morality and the reflective equilibrium

methodology

Our moral sensibility is a part of human natuteould be further held that our

moral sensibility is constitutive of morality — ammting for why morality is a feature of

203 Writers | will not be discussing here includefse (2008) and Frazer (2007)
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our world. Raz, in effect, claims that this is Re@lposition. In claiming this, he
misapplies the distinction | previously made insediion 3.1 between our moral
sensibility, and our moral psychology more gengrafhat Raz's claim should be is:
Rawls's position is that our moral psychology iastdutive of morality. | will briefly
outline what goes wrong in Raz's account in thgmrd. But my chief interest in Raz's
claims doesn't come from this mistake, but from'®amre general argument that Rawls
holds that our moral sensibility is constitutiverobrality. This, | hold, is a product of
Raz's mistaken interpretation of the reflectiveidgrium methodology. In Raz's hands, it
may seem that this methodology commits us to nusythology being constitutive of
morality. But this is not the case, as | shall show

| first take up the minor mistake about moral gafiy and moral psychology. |
then follow on to the more serious mistake aboet#ilective equilibrium methodology.

Raz's articl®*is concerned with the interpretation and critigi®awls's
reflective equilibrium methodology. In the courddinding the most charitable and
philosophically strongest interpretation, Raz fipabmes to interpret Rawls as holding
that a theory of morality — as developed by theotive equilibrium methodology — is a
theory of “the internal constitution of the morahse.” By internal constitution of the
moral sense, Raz is clear that he means only pauthat | have called moral sensibility,
and certainly not what | have called moral psychglmore generally.

We give an external account of our moral sensjbilihen we take a completely
third personal stance on the attributes of thasibdity, and its development. When we
give an internal account, by contrast, we are oeufito an “insider's view®® of our moral
sensibility. We are to bring to mind, through peralareflection, our own considered
judgements regarding a wide variety of moral thexyrand examine the results obtained by
others who have done the same. We do not needh&ides entirely third-personal,
psychological theories of how moral sensibility eips, is sustained, or is damaged or
destroyed. Nor do we need to consider third-pelsar@unts of the behaviour associated
with this sensibility — including both behaviouparson may be aware of themselves first-
personally, and behaviour they may not. Not oné/theories of morality theories of the
internal constitution of our moral sense, but moyas the internal constitution of our
moral sense (I assume Raz isn't talking looselynwieesays this). Morality is hence a set
of judgements and beliefs, or other attitudes rasudated and understood by the persons

who have them, and does not include any psychabgichiological explanations relating

204 Raz (2003a)
205 Raz (2003a) p. 187
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to the formation of those beliefs or attitudes.

Though Raz is right to emphasise that the finakicof appeal in the reflective
equilibrium methodology are our considered judgeisiefinom ourown perspective, on
putative theories and principl&¥,Rawls would not accept Raz's divide between the
internal and external theories of our moral sefigibFor one, his considered judgements
do not exclude judgements on findings from psychpland the other human sciené&s.
Furthermore Raz's distinction draws an excessiuedyp line between the philosophical
and psychological approaches to moral theorisingditated in the introduction that such
an understanding of the two disciplines is outavour in many circles. Whatever we may
think of that trend, Rawls would have at least seyrapathy with it. He thinks it is
important to say something about how, for exanfjoliee's experiences in infancy” relate
to “one's views about authority® But Raz places these firmly within external thesrof
our moral sensibility. Most charitably, we shoutdend Raz's view. | will now take him to
say that Rawls's theory is that morality is constil by our moral psychology as a whole.

But Raz's view of Rawls's understanding of theustaf morality, of Rawls's
methodology, and the relationship between the tsvimaccurate. Raz holds that Rawls's
method of reflective equilibrium is best interpkes committing him to the idea that
morality is constituted by our moral psychologytBhis rests on a faulty reconstruction.

That Rawls thinks this is suggested to Raz bymag Rawls begins his exposition
of his method inrheory

Let us assume that each person beyond a certasnalgeossessed of the
requisite intellectual capacity develops a sengastice under normal social
circumstances. We acquire a skill at judging thijug$é and unjust, and in
supporting these judgements by reasons. Moreoweordinarily have some
desire to act in accord with these pronouncemerdsapect a similar desire

on the part of others...

Now one may think of moral philosophyasthe attempt to describe our

moral capacity; or, in the present case, one mggrdea theory of justice as

206 Ibid. pp. 186—187
207 See Scanlon (2003) p. 141—143, 147—149. Tactmslusion, Scanlon's citds, p. 46/41 ,49/,
andCP, p. 288. But also seH-, pp. 31—32.
208 Daniels (1979) pp. 22—26 and (1980) pp. 48—®&laacurate on this point. S€& p. 50—
51/44—45, 578—579/506—507
209 Raz (2003a) p. 187
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describing our sense of justit®.

Raz cites the last sentence here as evidenceubtesyno further material at this poffit.
He thinks this is enough, as by this stage in thiel@, Raz has already presented three
different interpretations of Rawls's view. He'sriduthem all wanting philosophically.
Hence, charitably, he's struck on this readindnasstrongest. We need to look over what
Raz has already written earlier in the articlenderstand why he was led to see the
“internal constitution” interpretation as the onigble interpretation.

It is inessential for us to consider Raz's fiva interpretations. They have obvious
problems, and Raz is right to reject them. In addjtthey have little connection to moral
psychology in Rawl$*? Raz's third interpretation is that the method éieative
equilibrium is to be used as a heuristic tool tarpken our understanding of the range and
structure of people's considered moral concepti@efiective equilibrium involves the
consideration of a wide number of different momhceptions against one's own moral
judgements (section 2). Rawls suggests in “Thegdaddence of Moral Theory” that the
resolution of various debates within metaethicarding the ontological status and
epistemology of morality could be illuminated by@stigating the similarities and
differences between different people's judgementsoral theories and conceptions when
they have reached a state of (wid&jeflective equilibrium. For example, Rawls holtatt
“it is natural to suppose that a necessary condfbo objective moral truths is that there be
a sufficient agreement between the moral conceptadiirmed in wide reflective
equilibrium, a state reached when people's momatictions satisfy certain conditions of
rationality.””**

Raz stresses here the distinction Rawls makesetihe task of trying to reach
reflective equilibrium ourselves — and hence beeftectively settled (or as reflectively
settled as possible) in our normative judgemerasd-adopting the role of “an observer, so
to speak, who seeks to set out the structure efr gtbople's [and our own] moral

conceptions and attitude$'® In the latter “the procedure of reflective equilitm does not

210 TJ, p. 46/41. My emphasis.
211 See further Raz (2003a) p. 186
212 See Raz (2003a) pp. 181—183
213 Rawls distinguishes between wide and narroleaife equilibrium affJ, pp. 49—50/43CP, p.
289,JF, pp. 30—31PL, p. 8 fn8. Narrow reflective equilibrium is achésywhen we formulate principles
which are in line with our considered moral judgeitse Wide reflective equilibrium requires us torlgrito
bear a full range of moral conceptions and theaiekthe arguments and justifications for themregjaiur
considered judgement. Throughout the thesis, | basamed the wide reflective equilibrium methodglog
whenever talking about judgement on due reflection.
214 CP, p. 290. For further supporting considerations, €287, andJ, p. 51—52/45
215 CP, p. 288. See Raz (2003a) p. 184—185
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assume that there is one correct moral conceptioope found]. It is [then], if you wish, a
kind of psychology and does not presuppose théads of objective moral truth§*®
These two different deploymeft$of the reflective equilibrium methodology might be
called thenormativeuse and thesychological taxonomyse?*® They are employed for
different goals. With the first use, we aim to depeour own normative outlook. With the
second use, we investigate prospects for the mésolof various metaethical issues — such
as the ontological status of morality, moral epistéogy, the nature of moral reasoning,
etc. — through an understanding of the diversityack of diversity, between the
conceptions people are willing to affirm on dudeetion. Raz admits he doesn't really see
how the latter idea might wok?But in any case, when the reflective equilibriumtinoel
plays this second, heuristic role, it cannot siam#tously (Raz thinks) be concerned with
the truth or correctness of the various positissembled in its psychological
taxonomy??°

What Raz thinks is needed for this method to ggtviere is to make the
connection between the taxonomy of moral concept#nd the constitution of our moral
psychology. For if we assume that morality is ciatgd by the moral psychologies of
human beings, then “knowing the structure of meyatems which survive the test of
reflective equilibrium, and knowing their numbedastegree of similarity, may help
determine whether or not morality as a whole or ey of it is a biological species—
uniform phenomenor?*With this assumption, the methodology hence haipslve at
least one recognisable metaethical debate (obigctis. subjectivity) and also yields a
normative theory or theories. Or at least it wadikdso if the assumption were sufficiently
sound to yield these things. Raz thinks it is7iot.

Raz's negative conclusion is not my concern. Mgalon to Raz is that his
interpretation runs against the basic theme otltbeussion of reflective equilibrium in
“The Independence of Moral Theory” — a theme implet least, iPA Theory of Justice
This is that the reflective equilibrium methodolagyamethodologyAs the methodology
it is, it aims to be non-committal between mosthaf different metaethical theories

216 CP, p. 289—290. Note, this is not to imply that thstfuse of the method presupposes the existence
of objective moral truths. What determines a péesseiew on this matter when employing the methoidsin

first use will simply be the judgement they themasslcome to regarding the metaethical debate dbeut
ontological status of morality.

217 Neither writer is especially clear in specifyihich use they are assuming as regards their
particular discussions of the reflective equililbnimethodology.
218 Scanlon (2003) calls them the “deliberativdé rand “descriptive” role respectively. See pages

cited in fn4 above.
219 Raz (2003a) p. 184
220 Ibid. p. 185—186
221 Ibid. p. 186
222 Ibid. p. 189—196
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regarding morality. If this is true, then it cantat that any of the particular metaethical
theories is presumed by Rawls with the reflectigeildorium methodology.

Various comments from Rawls support the ideatti@amethod of reflective
equilibrium is meant to be simply a methodology.s&en, in one role it can be employed
on the assumption that we are not yet in a postbaesolve various metaethical debates
by focusing solely on metaethics. It is often oweked that Rawls's view in “The
Independence of Moral Theory” is not that we shallégtop doing metaethics, but that we
should consider the possibility that progress ntate areas may be predicated on
advances in normative ethi@s.Few results in either normative theory or metasthire
ruled out, even ones in contradiction to Rawls's eansidered views: “one's moral
conception may turn out to be based on self-evitlesttprinciples.?** But this could only
be the case if the reflective equilibrium methodglavas a methodology for approaching
both ethics and metaethics.

The passages cited up to now may all be interpiétewise. For instance, the
longer, indented quotation froATheory of Justiceays that moral philosoplsyartsfrom
the description of our moral sensibility. But tisperfectly compatible with arriving at
either realism or anti-realism, or a subjectivisbbjectivist etc. metaethfé> The
statement that agreement in ideal wide reflectopgldorium seems a natural requirement
for objectivity similarly decides nothing as regattie realism/anti-realism debate,
amongst other&?®

Raz's mistake is perhaps to have leercharitable, by his own lights. He
indicates that he takes “the internal constitubbour moral sense” reading to be the more
promising philosophically. But this is simply noawls's view. Rawls genuinely did think

that developing comparative moral theory usingniehod of wide reflective equilibrium

223 CP, p. 302
224 CP, p. 289. Such a position contradidty p. 159—160/137—138, 578/506, which should bertake
as Rawls's considered viemgt presuppositions of his methodology.
225 For references to material explaining thesadesee Appendix I.
226 Scanlon's account of reflective equilibrium natso attribute false metaethical presuppositions t
the reflective equilibrium methodology. He is cateéb observe that the reflective equilibrium methioes
not presuppose a resolution to whether moraligbigctive or subjective: Scanlon (2003) pp. 145—163.
But he also states that “Rawls holds that ... d@red judgements about morality and justice ne¢dmo
order to have the importance claimed for them theitresults of our causal interaction with indepity
existing moral properties or entities” (p. 146). ideorrect that Rawls's constructivism commits konthis
view (see Appendix I). But, on my reading, the noettlof reflective equilibrium should not presuppose
constructivism or any similar kind of anti—realisar,even the kind of quietism which Scanlon himself
seems to favour (See Scanlon (1998) pp. 55—56, ¥B—+6r emphasising that Scanlon can be read as som
kind of quietist, | am indebted to an excellent ket talk, “Scottish Constructivism”, given by Aedr
Sangiovanni at the Brave New World graduate conferén 2011). Rather it may lead to any of thesg, b
may also lead us to view our considered judgemnesitise product of causal interaction with indepenjent
existing objects. | note that Scanlon's discuskaxes it ambiguous as to whether he sees Rawls's
constructivist commitment as interior or exterioithe method of reflective equilibrium.
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could help to resolve long-standing metaethicalass But it does not seem that Raz really
takes this seriously. He writes that the heurissie of the method has “little or no value in
validating any moral view” seemingly because it s@ko few assumptions about what is
to count as validating a moral conceptféfErom a psychological taxonomy of moral
conceptions by itself, he believes, we get camg#ting normative. Rawls agrees, and
Raz indicates that he knows Rawls agré@But Raz does not appear to take at all
seriously the possibility that the development @fide reflective equilibrium in moral

229\which direction to

theory, even in this austerely psychological manmetyindicate
take in resolving epistemological and ontologisalies, given the results in the
metaethical debate so far. Or more importantly, &aes not appear to take seriously the
fact that this is what Rawls thought — for bettemmrse. Raz hence looked around for
some further foundations or assumptions in the ¢gpacknd which were to do the work of
grounding the whole methodology. But there simpéren't any in place. Nor should there
need to be any at the strictly methodological l@fekflective equilibrium. Your general
methodology in moral philosophy may urge you t@mhes metaethical matters first, or
normative matters first, or, as Rawls's does, gpend judgement to some extent on both.
But if it presupposes a solution to such topicsnth is at the very least a less—than—
general methodolog’?°

Here are some final comments on this discussiost, fny arguments here address
only one aspect of Raz's assessment of Rawls'sodwtygy. | do not take myself to have
addressed the many criticisms which Raz raisessgenat methodology, at least not
directly. Nor have | commented on why Raz's ownhmoéblogy, so far as | understand it,
may have led him to take the approach to Rawlshatid, nor the value of this
alternative methodolog’?*But in summary, Raz's account of “The Claims ofl&zive
Equilibrium” (the title of Raz's article) postulatat least one mis-ascribed claim. The final
claim Raz identifies — that the method of refleetequilibrium reveals the structure of our
moral psychology, and hence the constitution ofatityr— is at odds with the aims the

reflective equilibrium approach must keep to inesrth remain a methodology.

227 So | interpret Raz (2003a) pp. 185—186
228 Raz (2003a) p. 184
229 Rawls never implied anything more than thie Ge, p. 302
230 This is not to say that your methodology cakenzo presuppositions at all. Methodologies |
understand to be something like your basic philbgmg orientation combined with your basic philokmal
tool-kit. One of the problems | have heard raiseoua Scanlon's interpretation of reflective equilim is
that it is, as he admits, largely “empty as a methaogical doctrine” (2003) p. 151. | agree, andorry that
Rawls's methodology (which I interpret differenttgm Scanlon) though somewhat more robust, istsiill
empty. But this is a worry for another time andcpla
231 In the Raz article discussed, | think commentpp. 181, 188, and 193, which essentially cast
doubt on the possibility of morality having the paaof a moral theory such as Rawls's, are partigula
characteristic of Raz. See further general themasighout Raz (1984).
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5.2 Baldwin on Rawls's two accounts of moral psychology

Thomas Balwin's recent article “Rawls and MoraJdP®logy” attempts to develop
an account of the changing role of moral psycholiggughout Rawls's work. Whilst |
have argued that the psychology plays multiples;dBaldwin's ultimate conclusion is that

the later Rawls holds moral psychology to be “featimhal’®?

to his theory. This is not
quite to make moral psychology constitutive of Rasvtheory. But it is to make it
fundamental. | contend that this claim rests oarges of subtle misreadings of Rawls's
work. What Baldwin describes Rawls as describingissnoral psychology in his later
work is actually just his normative conception lo¢ person. Rawls in fact uses the term
“moral psychology” in roughly the same way throughbis work. Baldwin's claim that
moral psychology plays a foundational role restaonisunderstanding of just what is and
isn't that psychology. | first recount Baldwin'sarpretation below. Following this, to
prepare to answer Baldwin's interpretation, | higttl six ways in which conceptions of
justice and the discipline of psychology interacRawls. | then move on to argue against
Baldwin's position.

| have said that Baldwin takes the earlier Rawls the later Rawls to mean
something quite different by the phrase “moral pe}ogy”. But this is not quite precise
enough. More accurately, the alteration, whichsigegially prominent ifPolitical
Liberalism is traced back to “Kantian Constructivism in MoFaeory” 2 So the
distinction is really between the majority of whdatave called the early Rawls, and the end
of that earlier period together with the later pdri

The earlier sense of moral psychology is saicetexemplified by the account A&
Theory of JusticeMoral psychology is “the psychology of the maahtiments, [dealing]
with an aspect of the normal development of hun&nds, and therefore belongs within a
comprehensive account of human psycholdd$This psychology is, admittedly,
introduced to the theory “specifically in orderttelp with the problem of stability?*® But
Baldwin further claims that for Rawls “our psychgloitself is affected by the moral value
of the context in which we grow up and 1i7& such that “the development of the moral
sentiments is contingent upon the moral charadtgyrur society].” However, a “complete

232 Baldwin (2008) p. 251
233 Ibid. p249
234 Baldwin (2008) p. 249. See also p. 252. Todbigclusion he cite§J, pp. 489—490/428—429, and
8§74 in general.
235 Baldwin (2008) p. 251
236 Baldwin (2008) p. 248. He cit&s, pp. 491—492/430—431
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understanding of human life ... has to make roonofw moral sentiments. ... Hence
Rawls's early work encourages the prospect of fteedrexplanatory approach to human
psychology which embraces both natural and monaihasiogy.”3’Rawls's early
approach offers the prospect of seeing moral pdgghyas a branch of psychology in
general, whilst maintaining that even if “understamly as part of the psychological
theory” moral psychology must make reference torahootions”*®

The later Rawls dPolitical Liberalism by contrast, uses “the expression 'moral
psychology' in a rather different way from thatnhich he had used it inJ, as a way of
capturing 'a certain political conception of thegms and an ideal of citizenship®® To
argue for this, Baldwin cites a passage in whiclRaalks of the moral psychology being
“drawn from the political conception of JusticeFasrness” rather than “originating” from
“the science of human natur&®Baldwin holds that “largely similar accounts oéth
conception of the person” are found in “Kantian €touctivism in Moral Theory”. So the
shift is not restricted to Rawls's political libksan. He recognises that this earlier article
“does not make much use of the phrase 'moral psygiic@o describe this conception of a
person” but that “the phrase does occur at least aith this use?** In Political
Liberalismit is “routinely”®*? described as such. Such a moral psychology is ean
capture a conception of the person which is furtteee “central to moral and political
theory.”?*® On this understanding, moral psychology playsoaitiiational role*** and is
hence a “philosophical moral psycholody>Rawls wishes to put distance between “the
[philosophical] psychological assumptions inheiarttis moral philosophy”, and “natural
psychology, the empirical science of human natét®&The “prospect for a unitary ...
human psychology which embraces both natural an@dlmpeychology” from the early
Rawls is hence “not sustainetf”

Against Baldwin's claim, | hold that Rawls's mgpalchology is roughly the same
thing throughout his career. It is a moral psychgldeveloped to complement his
conception of justice. In the earlier philosophhgugh it is informed by empirical

psychology in general and potentially may be inethigvithin it, the moral psychology is

237 Baldwin (2008) p. 252
238 TJ, p. 491/430, cited at Baldwin (2008) p. 248
239 See Baldwin (2008) p. 249, quoting, p. 87
240 PL, p. 86
241 Baldwin (2008) p. 249. The “use” referred tati€P, p. 346
242 Baldwin (2008) p. 249
243 Ibid. p. 250
244 Ibid. p. 251
245 Baldwin (2008) p. 252. See also p. 249, whitdsdRawls's slogan “Moral Psychology:
Philosophical not Psychological” froRL, p. 86
246 Baldwin (2008) p. 252, quotii), p. 87
247 Baldwin (2008) p. 252
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first and foremost a part of a moral theory. In ldter philosophy, things are the same (see
further section 13). The moral psychologyeverthe same thing as the conception of the
person, contrary to Baldwin's reading.

I have two tasks. | need to argue against Baldasme's in error, regrettably. But
Baldwin's mistaken exegesis is such as to leampdah whether the position he rejects is
correct. So | need to argue for this reading onuta grounds. | start with this second task.
I shall illustrate that my own reading is corremt the earlier philosophy. | shall then move
on to show the same for the later philosophy. Tlgrethese two discussions will show
the continuity in what Rawls means by “moral psyobg.” | will then show how Baldwin
has misread the material.

Again, before setting out on this discussiontémapt to bring some kind of
direction to the proceedings. | here outline sbpexts in which moral conceptions can
interact with empirical psychology to develop th@spective moral psychologies. Where
these six connections can be seen in Rawls wotkwiindicated throughout the following

discussion, rather than here.

#1 Human psychologgermits but doesn't dictataoral conceptions: As Rawls writes
“human nature and its natural psychology are pesings they limit the viable conceptions
of persons and ideals, and the moral psychologetsmay support them, but do not dictate
the ones we must adogt®Human psychology on the whole allows the moral
psychologies corresponding to a number of morateptions to be realised.

#2 Empirical psychology helgpecifyconceptions and principles: empirical psychology
plays a part in the task of specifying and develgmur moral conceptions and our
understanding of the associated principles.

#3 Moral psychologies camder-specifythe relevant empirical psychology: It is
permissible for a moral psychology, when includethiw a moral theory and hence
playing the role of complementing and supportirgedain moral conception, to
incorporate less detail and exactness than isnejin psychological science.

#4 Moral psychologies cawptimisticallyinterpretempirical psychology: To some extent,
where there is some doubt over empirical psycholdgesults (or even common sense

observations) with intuitively pessimistic ramift@mns, when developing moral

248 PL, p. 87. See alsGP, p. 301
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psychologies which are to complement our moral eptions, we can interpret such data
optimistically, or bracket them, so long as we gare an argument as to why they might
be eliminated or mitigated in more ideal socialditions, or indicate that the pessimistic

reading of the data might be a misreading or aelsmi conclusive.

#5 Empirical moral psychologyitimately depends omoral theory: After some point,
progress in general empirical moral psychology depeipon progress in moral theory in
general, through the laying out of the deep stinectii the various moral conceptions that
are recognisable in people's moral sensibilities

#6 Moral psychology ison-reducibleo non-moral empirical psychology: Moral
psychology makes use of moral concepts which cammoéduced to non-moral ones. This
is the case for moral psychology as found withimahtheory, and as found within

psychological theor§*

I now outline my general reading of Rawls's eatligsophy. | shall first return to the
earliest discussion of moral psychology — “The ®avfsJustice.” IrA Theory of Justice
the emphasis shifts, and more detail is added.

I noted in section 1 that in “The Sense of JustiBawls stipulates that the
psychology he puts forward is “purely hypothetitkle does not “claim that it represents
what actually takes place.” His aim instead wasatyeor it to be “reasonably plausible
and to include in it only those psychological piptes which are compatible with our
conception of ourselves as moral being8.0Of the six connections that exist between
empirical psychology and moral conceptions, coneath #2 and #3 is manifestly present.
The moral psychology is developed in order to laelgress two philosophical or at least
partially psychological questions: what criteridedenine the scope of justice, and why are
people moved to act justl§’? In answering these questions, the moral psychdbbging
used to specify aspects of a prior conception stigae — the structure of the article, and its
relation to the earlier “Justice as Fairness” le@rout. That the psychology is put forward
only as reasonably plausible, and most likely ideal, indicates it is knowingly
underspecified when contrasted to the requirenarempirical psychological science.

I've here employed the notion gjfecifyinga conception. This idea was referred to

249 Note this leaves open the question of whetlwahproperties can be reduced to non-moral
properties. | owe this point to Robert Cowan.
250 CP, p. 100
251 CP, pp. 96, 100, 110—116
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in section 2. This, and the notionwfder-specificationwill perhaps be unfamiliar, so they
need to be explained. When we specify an idea mceqation, we take an idea which is to
some extent vague, imprecise, or abstract to bedim and look for ways in which to
sharpen it and make it more precise. Rawls is alslyoaware of the idea, and incorporates
it into his understanding of rational deliberatf3hThis sharpening need not proceed
entirelya priori, but can attempt to appeal to a wide range of re@@@mpirical examples
and theory, and personal experience. It need nas®emed that specification involves the
uncovering of existing but hidden sharpness, deteroy or a more precise shape of the
concept or idea we are considering: this is a suitise and contestable issue regarding
specification, conceptual analysis, and the ratatigp and distinction between the two.
The topic relates to the concept/conception distnaliscussed in section 2 and
subsection 3.3. But it is distinct. Conceptions mhige considered to be specifications of
concepts. But conceptions themselves can alsortieefispecified — this occurs, for
instance, with Rawls's conception of the persoa (eow, and also sections 8 and 9). In
general, | believe this notion fits well with thpproach Rawls appears to advocate for the
development and justification of moral conceptions.

To give an example of specification, suppose kcammitted to promoting
international justice, most particularly, for whate reason, as regards Africa. Let's assume
this is expressed by a general principle “Promastide for Africa.” | at first apply this
principle whenever | vaguely hear of anything whictuitively sounds like it might help
Africans. So | give money to aid charities wheedeive flyers showing starving African
children, | sign petitions to have past coloniainas recognised, | buy music by African
artists, etc. | see all of this as supporting tekeutous aim “Promoting Justice for African.”
One day, however, | hear a African-American talkatgut how he believes it is
demeaning that justice for Africa is always prongoby means of showing pictures of
starving African children — as if the adults in sl weren't important as well, and what's
more, were simply charity cases. | realise thatpmeyious actions may not have all
actually been pursuing my stated aim. Maybe workinghow to “Promote Justice for
Africa” is actually quite a tricky task. | hencedme to gather more factual data, to learn
African history, to try to discern which charities campaigning organisations are actually
the most effective, and are the most compatibla slitowing the people | wish to help
proper dignity. | still subscribe to my originalipeiple. But it is now in a much more
highly specified form, and its content will havecbene more fine-grained than it once was.

Under-specification, by contrast, proceeds indpposite direction. We remove

252 Se€lJ, p. 415/364—365, and alsMP, p. 33
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precise detail from a quite determinate conceptiotheory to leave only enough as to
meet our needs, or else deliberately cease topocate further empirical information
beyond a certain point. Abstraction is a form ofi@mspecification on this understanding.
These two activities can both be employed in dguefpthe same theory. One
hypothetical route Rawls may have taken to devhlsgheory, we might think, was to
begin by abstracting from our political culture @ratlition to find its fundamental
normative ideas, and then attempt to specify titss#s in a theoretical and systematic
way.253

To return to picking out the relations between giogl psychology and normative
conceptions in Rawls's work, A Theory of JusticeRawls's account incorporates all six
relations outlined earlier. He writes that he “Wahthe psychological account of moral
learning to be true and in accordance with existimpwledge.?** The later account in
Theoryappears to be more concerned with the strictly sogbipsychological truth of the
moral psychology than the earlier account. Thisos out by the richer references to
empirical psychology found ifiheory?® Such a concern is more important, once we see
the success of our overall theory as more heagligimt on the defence of stability. Hence,
this account is concerned with #1.

The added detail also plays its role in specifyimgconception of justice Rawls is
developing (#2). As should be clear from the act®ohjustification in section 2,
subsection 3.3 and section 4, developing a mosahmdogy which complements a
conception of justice is essential. Such justifaatlso leads to the specification of a
conception of justice in the light of facts aboutrian nature. Such a specification will
encompass the fundamental moral conceptions, arstrdte how they will be
psychologically embodied (see further subsecti@y. The principles of justice and right
in general are also further speciffed.

As in “The Sense of Justice”, A Theory of JusticRawls indicates that the moral

psychology does not have to meet all the stand#rdmpirical psychology to do its work:

253 For this understanding of specification, | aatebted to Richardson (1994) esp. chapter IV.
Abstraction is dealt with at pp. 245—246. Note thalo not comment on Richardson's own illustrative
account of specification of a final end in the g@tentitled “Rawlsian Specification of Politicah#s”
254 TJ, p. 462/404
255 See references to theorists such as Lawrenkkb &g, Jean Piaget, Albert Bandura, Martin L.
Hoffman, A.F. Shand and othersTak pp. 458/402 fn4, 460/403 fn6, 487/426 fn19. la &arlier paper, only
Piaget and Shand are referenced.
256 This general process gives out to greater aaxitglthan | have indicated here. For exampleglar
in chapter 4 that the minimal conception of thesparis fixed in Rawls's theory, and stays fixednewen
the conception of the person is specified, ansl shown how that conception is embodied in humangse
But this is not the case with the principles otizes Whatever their final specification is, thapresents the
content of the principles, for reasons that follfloem the account of stability for the right reasémsection
11. I do not enter into these complexities here.
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it can under-specify (#3).

It is impossible to take [all] the [empirical psydbgical] details into account;

| sketch at best only the main outlines. One maspkin mind that the purpose
of the following discussion is to examine the gigsof stability and to
contrast the psychological roots of the variousceptions of justice. ... Unless
the psychological account is defective in some thay would call into
question the acknowledgement of the principlesisfige rather than the
standard of utility, say, no irreparable difficutgould ensue. I ... hope that
none of the ... uses of psychological theory withye too wide of the

mark.”?>’

There are multiple points within the account whiatlicate the tactic of optimistically
interpreting human nature (#4). See, for exammmments regarding Freud's theory of
moral development, both in the account of the dgyakent of the sense of justit&,and
in the discussion of the special psychologiés leave aside further comment on this
theme till section 7.

Theoryalso argues that moral psychology, even when dersil as a part of
empirical science, ultimately depends on Moral Tieand the systematic articulation of
our moral conceptions (#55°This is a serious claim, not least because it ilemo
obviously directed at empirical moral psychologistan moral philosophers. | believe that
the full implications of this idea may not yet haxeen fully worked out, though good
headway has been made by those empirical psyclstdamid empirically minded
philosophers who are broadly sympathetic to Rawtsseption of the relationship
between moral theory and empirical psycholéthBut this topic is too far removed from
the interests of this thesis. From #5 follows thealer commitment, #6. Rawls highlights
his non-reductionism later in the book, and seegthgress made in developing a
substantive theory of justice as his best evidénci.?*

In summary, the early Rawls's moral psychologyegeloped primarily to
complement his conception of justice. This doespnevent it from being incorporated

257 TJ, p. 462/404—405

258 TJ, pp. 489—490/428—429

259 TJ, pp. 539—541/472—A474

260 TJ, pp. 491—492/430—431.

261 As pioneered by John Mikhail. See Mikhail (2pXther work in the same paradigm includes
Hauser, Marc D., Young, Liane, and Cushman, Fi20@8)

262 TJ, pp. 578—579/506—507
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into empirical moral psychology in general, howewatd it is not framed to prevent this.

All this is roughly compatible with what Baldwimgs about moral psychology in
the early Rawls in ways | will not outline. | waamyone looking over this material that
Baldwin is tremendously imprecise in the way hesttse term “psychology**® He does
not clearly distinguish between human psychologyrahpsychology, moral sensibility,
and the psychology of moral development as | haved

I now move on to moral psychology in the later Ragincluding “Kantian
Constructivism in Moral Theory”). The same six natetions between empirical
psychology and moral theory are again admissible.

| have already quoted relevant material suppo#tihgvhen | stated #1 initially. #6
is affirmed in the same discussion: Rawls's comrtieitas a “normative scheme of
thought”, Justice as Fairness “is not analyzabtenms of ... say, the family of
psychological and biological concept¥"is perfectly general, and should not be read so as
to be restricted to Justice as Fairness as aqabltonception. Rawls's presentations of his
moral psychology in his later work are much bridfean that inA Theory of Justigeso
under-specification by the lights of empirical psgtogy is still obviously fine (#33%°
What | have called Rawls's optimistic approacmterpreting psychological data (#4)
specifically as regards political liberalism wilbinbe discussed in this thesis. But it is
undoubtedly presert®

#2 is the idea that empirical psychology playsla m specifying our moral
conceptions. Rawls remarksJaostice as Fairness: A Restatem#rat he would not
“change ... substantially” much of the moral psyogg developed i Theory of
Justice®®’ The permissibility of the use of empirical psyatgy is complicated in the later
philosophy by the strengthened requirements ofipyunstification (section 12, subsection
13.2). But | believe it can still be employed. Herampirical psychology can still be seen
to be helping to specify moral conceptions in titer philosophy (subsection 13.1).

On the idea of #6 — the thought that much progressnpirical moral psychology
depends upon our systematic understanding of theugamoral conceptions — there is not
much indication of Rawls himself developing thisdiof thought. The idea may be
excluded from political liberalism, given certascts about the public culture of the well-

ordered society in question (see further subsedtin). But the requirements of political

263 For example, see the use over Baldwin (2008%18—249
264 PL, pp. 87—88
265 SedPL, pp. 81—82, 86JF, pp. 195—198CP, p. 445. Note the discussionJf refers back to
Theorychapter 8. See al$tl, p. 143 fn9.
266 For suggestive passages,Begpp. Ivii—Ix, 86 esp. fn34, 121
267 JF, p. 196 fnl7
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liberalism do not impact on the question of whethés idea can be part of Rawls's later
philosophy — understood to be wider than Justideaasiess developed as a political
conceptiorf®® For this claim is primarily addressed not to teasonable citizens of a
liberal democracy, but to academic psychologiststges them to pay more attention to
moral theories, and their structural features affdrénces — or perhaps better, to
collaborate with philosophers in doing this.

I hence hold that there is, at least, much coitfinfrom A Theory of Justice
onwards, between Rawls's understanding of what waysrical philosophy can interact
with our moral conceptions, in the development ofahpsychologies which are to play
their various possible roles in moral theories.

We can now examine Baldwin's claims for a diseunty in Rawls's earlier and
later use of the term “moral psychology”. First/@ain's text is ambiguous between
whether he thinks that the later Rawls presentsminpsychology which is to accompany
his normative conception of the person, or wheligethinks that in the later Rawls the
normative conceptiors the moral psychology. The first reading is suppethy Baldwin
talking, in the passages quoted above, of the npssadhology “capturing” the conception
of the persoi®®If this is his reading, then he and | have no disament, because Rawls
(both early and latejoespresent a moral psychology to accompany and Ipapify, and
S0 “capture” his conception of the person. Howetlas, interpretation would not sustain
the distinction Baldwin draws between the earlmerely “stabilising” role of the moral
psychology and the later “foundational” role in amgty he wants.

Overall, Baldwin's article reads as if he meanslémtify the conception of the
person with the moral psychology, or at the veagtdéhat he hasn't recognised the
difference between a normative concepti@mga psychology, and a psychologging
developed to accompamyconception. Once this distinction is made, éinsg very clear
that the conception and the psychologystbe two different things. A normative
conception is a body of beliefs or propositionsakhtarry normative content. To go into
the possible ontology of concepts and conceptiamddvbe a distraction here. But
whatever we say, a normative conception will undedly be a different thing than a
psychological conception, simply in virtue of tleetf that one concerns what is normative
(properties, mental states etc.) and the otherezosonvhat is psychological. The only way
to deny this would be to hold that the normativeeucible to the psychological. | have

already observed that Rawls denies this is the easkeBaldwin is sympathetic with this

268 See comments by Mikhail (2011) p. 10 fn11, elsswhere
269 Baldwin (2008) p. 249. See also p. 250
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position?’®

How does Baldwin come to this mistaken interpretét The problems start in his
reading of 8l1:8 ofPolitical Liberalism His basic mistake is to fail to distinguish betne
the elements of Rawls's position which follow frbim political liberalism, and those
others which follow from his more general philosppBaldwin observes the title of the
section — “Moral Psychology: Philosophical not Fsylogical” — and quotes the following

passage

This completes our sketch of the moral psycholdgye person. | stress that
it is a moral psychology drawn from the politicahception of justice as
fairness. It is not a psychology originating in #oéence of human nature but
rather a scheme of concepts and principles foresgang a certain political
conception of the person and an ideal of citizgstshi

Baldwin reads this to mean that the moral psychplsgnow) a scheme @formative
concepts and principles relating to the conceptiaie person. But the moral psychology
should rather be understood to be a schenpsyafhologicakoncepts and principles which
are used to accompany (“express”) a political (radrwe) conception of the person. As |
have illustrated, Rawls believes that to be justifiany normative conception needs to be
accompanied by a moral psychology which defendsdaksability and stability of that
conception. But this psychology is not the samiasiormative scheme which it is
employed to defend (see earlier comments in subsedLb).

What is confusing matters here is political libisra. As will be outlined in chapter
5, any aspect of a politically liberal conceptidnustice needs to be drawn solely from the
public culture of a well-ordered (or near well-arel#) liberal democracy. This is what
prevents such a political conception's moral coticegrom being drawn from the science
of human nature in general. Not all aspects of lpsipgical science are admissible in the
public culture (see subsection 13.2). Hence, natsgects of psychological science can be
used in developing a moral psychology to accompleyormative conceptions and
principles of a political conception of justice.

Note that, putting aside such a restriction, thesdill a sense in which a moral
psychology designed to accompany and defend arcedaception of the person can be

said to be “drawn” from that conception and notshence of human nature. But this is

270 Baldwin (2008) pp. 256—257, 261
271 PL, pp. 86—87, quoted at Baldwin (2008) p. 249
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for the now familiar reason that such a psycholegy be part of a moral theory, and as
part of a moral theory, it can be under-specifigdie demands of a full psychological
theory (#3). The same psychological claims whiclkenap such a “philosophical” moral
psychology can be included within an empirical nhpsychology. Indeed, they can be
even when those psychological claims are partpafliical conception. But what cannot
occur is that psychological claims which are owgtie bounds of public reason are
included within the moral psychology of a politicanception of justice, which must be
necessarily formedithin the bounds of public reason (for these ideasssbsections 11,
12.1 and 13.2)

Baldwin also claims that “Kantian ConstructivismNloral Theory” can be read to
identify the conception of the person and the mpsgthology. But the one use in the text
of the term “moral psychology” can only be readis way if you are already trying to
force that reading.

A more complex conception of the person ... togethth a suitable moral

psychology, is simply unnecessafy.

The “together” here is enough to indicate thatdtweception and the psychology are
different things, as Baldwin seems to, inconsisgenealise. As for Rawls “routinely”
describing his conception of the persma moral psychology iRolitical Liberalism |
simply deny that this is the case. Even if it atds appears that he does — and I've not
found any clear examples — it should now be clday this would be mistaken on general
philosophical grounds, and on the whole an unchialgtreading.

Baldwin has one direct argument for his intergreta

An easy way to bring out the difference [betweenmahpsychology playing a
stabilising or foundational role] is to take theseaf Rational Intuitionism.
According to Rawls, the sparse moral psychologylicripn Rational
Intuitionism is primarily one which ascribes to pans a capacity for
knowledge of moral principles and a capacity fottiwadion by this
knowledge PL, p92). It is obvious that this moral psychology dbgle to
show that it is in a person's interest to act itoagance with this motivation;

but it was that task which was to be assisted bsahpsychology in its

272CP, p. 346. The discussion the sentence is from g¢osdée idea that Rational Intuition finds the more
complex conception of the person of Kantian Comsivism “unnecessary”, but this is unimportant here
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stabilising rol€?”

My first point, easily made, is that talk of mopalychology playing a foundational role is
misleading, absent evidence to the contrary. Rawligory, as he conceives it, does not
have genuinely foundational elements. It has furetaal elements, but by this he means
simply “most abstract”. This was noted in sectiois@condly, the passage trades on the
idea that the role of moral psychology in Ratiomalitionism is different than in Justice
as Fairness in its original formulation. But mgvalchology does not have only one role
in Rawls's work. From what is written above, therah@sychology of Rational
Intuitionism, to use the distinctions made in s&tt, will solely play roles #1 and #2, of
defending, or perhaps even just explaining, thksagality of the conception of the person
as motivated moral knower (as we might call theBox. moral psychology has this role in
Justice as Fairness as well. It is true that itfheter roles, and that it is unclear whether
these roles need also be present in all versioratiohal intuitionism. But the plurality of
roles of moral psychology in Justice as Fairnegn@igh to show that no simple
dichotomy between moral psychology playing fourmizi or stabilising roles is accurate.
Baldwin's article is mistaken on a number of otfvezgetical points, but for the
most part these, and the pseudo-problems he devidpRawls and then solves, can be

cleared up easily once this basic error is laid?6litshall not take on this task myself.

273 Baldwin (2008) p. 251
274 SeelJ, pp. 252—253, 256—257, which put forward the wahagt Rawls's “new” moral
psychology may leave us unable to address the gobf stability, and pp. 260—261 for Baldwin's smio
to this worry.
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Chapter 4: The Conception of the Moral Person and Moral Psychology

This chapter is concerned with Rawls's accounthe@fmoral person, and its relation to the
psychology of the members of the well-ordered sg@é Justice as Fairness. Section 6
introduces the chapter, and indicates its centndliton. Section 7 then prepares for the
introduction of Rawls's conception of the persordisgussing the circumstances of justice
— clarifying this important topic along the way.c8en 8 outlines the basic features of
Rawls's conception of persons as free, equal natiand reasonable. Section 9 then
presents the completed picture of persons in thieasgered society, drawing upon
sections 7 and 8, and then discusses the relaiphstween human psychology and this

conception.

Section 6: Developing a Moral Psychology

| begin by reviewing some of the discussions wlnalie occurred over the
previous three chapters. | then summarise whaldl toadbe the best approach to
investigating Rawls's moral psychology. This isketch the character of his moral person
in its barest outline. All this occurs in subsectt1. Subsection 6.2 then introduces an
initial key distinction for the way | am going torduct the proceedings — the distinction

between first- and second-order interests or ends.

6.1 Minimal ambitions

Rawls presents us with two linked moral concetigh) persons as free, equal,
rational and reasonable, and who are (2) living well-ordered society. He then develops
a construction procedure which is to model the fpzakcreasoning of such persons, in
order to derive principles for how such persons ld@uganise their society. This takes the
form of a hypothetical situation of contractingwhich representatives of free and equal,
rational and reasonable persons are to contraetitegto devise principles to protect the
fundamental interests of their representees, asgufavourable conditions obtain (section
2).

In order for such a contract to be made, the gmiti the original position need to
be sufficiently assured that the terms of the @uttwill be abided by. Hence, they attend

to the facts of human psychology, in order to shekprinciples of justice will be
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realisable and sufficiently stable at a societyensdale. The conception of justice which
best meets the representees fundamental interepts;t through having the best chance of
being stable, is the conception judged to be jestibverall (section 4).

However, whilst developing a moral psychology wheorresponds to certain
moral principles, the very same moral psychologygay a role in specifying the moral
principles and developing their content. The mpsichology developed also presupposes
the moral conception of persons as free, equabna@tand reasonable, and specifies how
this is to be embodied in the members of the weleed society (subsection 5.2).

This chapter is concerned to outline the censpkats of the conception of the
person in the well-ordered society. | remind theediex here of the restrictions of my
discussion already put down. | have forsworn theeafsextensive empirical data, and
debates whose resolution relies on such data williable to be decisively settled. This
might be thought to be a weakness of my discusslomever, | believe it to be a
necessary precursor to the judicious use of engbidata to sketch a theorist's fundamental
normative ideas in their mostinimal details.

Outlining Rawls's ideal of personhood requiresouise as careful to indicate what
is excludedvy that ideal as what iacluded | want to indicate which aspects of the
account of the persons in the well-ordered so@etyelements which follow from Rawls's
underlying normative conception of the person, ahath parts follow from his
assumptions about human nature. Given Rawls's gégurs, the normative conception of
the person is something which must be realisaldecampatible with human nature
(subsections 3.2, 3.3). But the relationship betwemmative and psychological claims is
different in these two aspects of his theory. Themative conception of the person is a
non-revisable standard which human beings needmugt¢o (as is the conception of the
well-ordered society, | feel). The rest of the native content of the theory — the
principles of justice, the account of institutioasd the full moral psychology of the
members of the well-ordered society of JusticeasEss — is specified with reference to
human nature, and hence can be revised in thedighiman nature.

Once we have a clear picture of what is impliecejyufrom the conception of the
person (together with the conception of the wetleved society — see section 2 and
section 11), then we can get a clearer picturetaftwn the rest of the theory is based on
Rawls's assumptions about human nature. My airtisonrassess Rawls's assumptions
about human nature here, as noted in the intraglutti the thesis. To stress why: the
actual content of Rawls's moral psychology is lmatimplex and expansive, and forms a

tightly unified system. Critically examining it, gecularly in the light of empirical
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evidence, would be a task which would take up alevbther thesis, and would be the task
of some more empirically-orientated study. My agwather to set the groundwork for the
correct philosophical orientation towards this anobi.

The ambition of sketching the character and dgareknt of the persons in the
well-ordered society in their most minimal detadsts on being careful to distinguish
between different categories of interests, destespossessed by the members of the
well-ordered society. The next section introdutesitiea of théirst-order andsecond-
order interests, aims, ends and desires of the membéns ovell-ordered society. Two
further categorisations of interests — intrinsicimstrumental, and non-public vs. public —
are also introduced, to be elaborated over themgections. Eventually, these
categorisations of interest will be combined tglgilve us the minimal account of the

conception of the person.

6.3 First- and second-order interests

The distinction between first- and second-ord&rasts, aims, ends, preferences,
desires, concerns et€is a common on#?® | here simply reproduce Rawls's own

discussion of altruism. It introduces the idea d{e@nough.

There is ... a peculiar feature of perfect altrutbat deserves mention. A

perfect altruist can fulfil his desire only if soore else has independent, or
first-order, desires. To illustrate this fact, sapg that in deciding what to do
all vote to do what everyone else wants to do. Qimsly nothing gets settled,;

in fact, there is nothing to decid¥.

What holds of altruism, we shall find, holds of mhokthe other various basic capacities
and powers contained in the conception of the pmerBbe interests which are served by
our employment of these capacities are chieflyssaond-order (or third-order etc.)
interests — interests about our other interests.j@uwill be to discover the first-order

interests which allow these various higher-ordegrgsts to become active. Unless we can

275 Though all these concepts (ends, desiresastejubtly different, | take that my reader is fizgani
with the general kind of things they all descried that there is no need for me to discuss theise this
breadth of terms in order to convey that | am atking about mental states with specific phenomegiek,
as might be suggested (to some) if | just usedirelesas Rawls usually does. Note there are atsaeis
regarding how aims and ends relate to motivatioithvham glossing over.
276 The classic statement of the idea is still ki (1971)
277 TJ, p. 189/165
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ascribe suitable first-order interests to the masbéthe well-ordered society, we cannot
sayanythingabout what they will actually do. It is only inetfpresence of first-order ends
that second- or higher-order ends can be pursued.

Three short notes of clarification here. Firserthare two different kinds of
second- or higher-order interest. There are thosk as the one | have just mentioned:
altruism. Others include reasonableness and rditiprihat bands these interests together
is that they are interests in other interests bendgred in a certain way, rather than being
interests in other interests having certain deteatei contents. An altruistic interest is an
interest in others’ interests being met, whatelies¢ interests are. A second kind of
second-order interest does constitute an intamesierson acquiring a further more
concrete interest. An example might be having &rést in having an interest in
becoming vegetarian. | want to want to be a vegetaHowever, | also want a bacon
sandwich. If my second-order interest was realielresulting first-order interest would
be in conflict with my existing first-order intetda quite an obvious wad/2 In this
chapter, | am uninterested in this latter categdinterests, desires etc. Rawls conception
of the person only includes higher-order desirethefformer category. Hence, | ask the
reader to put the latter type of higher-order @desirinterest out their mind, and understand
my use of higher-order interest to only refer te thrmer.

Second, simply because a certain power or capseities a second-order interest
does not prevent the employment of that same dydaeing the subject of a first-order
interest. Indeed, Rawils relies on this idea in otddully explain the value of the well-
ordered society, as we shall see. To illustrategtmesral idea here: altruism moves me to
help the interests of other people to be met. Timeo& altruism is to help others. However,
I may also want to be an altruistic person. Of seuif | am some Robinson Crusoe, this
particular interest of mine will not be met. Altatively, though | am an altruistic person,
and (we’ll assume) have an interest in meetingrtezests of others, | may not have an
interest in having my interest in meeting the iests of others. | may wish not to have an
interest in altruism. What holds for altruism, asber's interests, holds for other capacities
which are orientated towards our own interests.nékd to find the first-order interests of
the members of the well-ordered society whichraranterests in using their second-order
capacities.

This last comment leads on to a more general ploanin to distinguish between

the higher- and first-order interests, desiresatthe members of the well-ordered society.

218 | am unsure as to whether these is a sharpiaalish between these two categories of higherforde

interest as | have indicated. But | ignore this pboation — the dichotomy | assume here is enowogmfy
requirements.
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But this will not be enough to give the full accowhthe conception of the person met by
such individuals. As mentioned in the previous sghben, there are other categories of
interest which must be ascribed to the memberseo$obciety in order for our account to
be complete. We are hence not simply looking ferfitst-order desires of the members of
the well-ordered society, but a specific classrstforder desires which falls into other
categories as well. What these other categoriewidiree revealed in due course. The
class of first-order desires, interests or endsimgeseeking we will simply call tHesy
desires, interests or ends. They are the keydndgr desires or interests as, until we
ascribe them to the members of the well-orderetesgave cannot say that the members
of the society will actually be motivated by anyiti

Third and finally, here we might ask whether thpacities, powers and
characteristics we ascribe to the members of theasgered society will tell us anything
before we hit upon the key first-order desires. Wira shall find is that they serve to
restrict what the first-order interests of the membersefwell-ordered society could be,
without directly indicating what their actual firstder interests will be. This overall
account, as | develop it through the chapter, negyrsbound to be too indeterminate. | do
not believe this is the case. Our minimal conceptibthe persons in the well-ordered
society will be found to contain the appropriatstfiorder interests and desires. But they
will still leave the conception of the person guitenimal.

We are hence to look for a subset of the firseonksires of the members of the
well-ordered society. | say subset, as the degieeare looking for must also fall under
two further categories. They must be non-publi@@sosed to public, and they must be
intrinsic, as opposed to instrumental. How exatttgse further categorisations are to be

understood will be introduced in the course ofdleseussion in section 7.

Section 7: The Circumstances of Justice

This chapter presents an account of Rawls's coiocepf the person, as this
conception would be psychologically realised inwedl-ordered society. The well-
ordered society, however, exists under the circantsgs of justice. The account of these
circumstances is part of what is needed ordente tie minimal account of what the
members of the well-ordered society will be like.

| first recount Rawls's account of the circumsenof justice. | then comment on
whether his account of the circumstances of justesds to be modified. | also try to get

clear on what the relationship between the circantss, social cooperation, and justice
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exactly is. | argue all three of these should ke sly distinguished. Clarity on this matter
will allow us to criticise the oft-repeated ideathhe circumstances represent problems
which justice remedies. This leads on to a brigfpiductory discussion of one of Rawls's
major themes — that of attempting to outline tihat need for liberal democracy, in the
face of diversity, is not solely a regrettable fact

Rawls announces that the circumstances of juateeonditions under which
social cooperation is both possible and necesSarial cooperation is possible, as all
have interests which can be realised through soo@beration. Social cooperation is also
necessary to meet those interests. It is the fglestice to distribute the goods of social
cooperation — and hence meet such interests y.fairl

In his characterisation of the circumstances digasRawls departs primarily from
Hume?*° In the initial presentation of the circumstancepistice, the characteristics of
these circumstances are as follows. Humans exisinna shared geographical territory.
There is a rough equality in their physical and takpowers, such that no single
individual, or coalition, is invulnerable to havittgeir plans thwarted by the rest. Natural
and other resources are moderately scarce. Hunoamstdive in a cornucopia, such that
all needs, desires and interests can be satidimddo they live in a world so barren that
cooperative schemes must break down. Together,SRaallk these characteristics the
objective circumstances of justice.

Furthermore, the human beings within such circant#s have interests which,
while partially overlapping, are also to some ektarconflict. Each has their own
conception of the good, and the demands of alttimeeptions taken together cannot be
fully met under the moderate scarcity, and divecgan conceptions of the good, that is
faced. No single conception of the good is shakedllb In addition each individual
possesses interests which are not interests imsbthterests, i.e. are not interests in
helping or hindering another's good. Finally, thiegkvidual's knowledge is incomplete,
and their use of their intellect falls short offeet. There is hence disagreement: scientific,
philosophical and religious. The latter condititisted here are the subjective
circumstances of justic&®

Rawls's later work appears to alter, and in cenays weaken, the

characterisation of the circumstances. In “Kan@amstructivism in Moral Theory”, he

279 TJ, pp. 4/4, 126/109
280 SedlJ, p. 126/109 fn 3. For the first introduction oé#e circumstances into Rawls's work, G&e
pp. 52—53. The first use of the name “circumstarafgastice” is found at p. 178, in “The Justifiat of
Civil Disobedience”. For Hume's original discussinrthe Treatise see bk. 3, part 2, sec. 2, paras 5—7, 16.
For the discussion in tHenquiry, see sec 3.1
281 Se€l]J, pp. 126—127/109—110 for both the objective argjesttive circumstances.
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allows the possibility that the moderate scarcftpatural resources with respect to our
needs may perhaps one day be overcome. This, hoviewet presumed to remove or
eliminate the conflict between conceptions of thedy nor remedy the limits to our
knowledge and reasonifitf: The concession is not repeatedPimiitical Liberalismor
Justice as Fairness: A Restatemdntt it is perfectly compatible with their contehrt

these works and elsewhere, Rawls stresses thadllid®mocracy, by its very nature, is
marked by a pervasive pluralism of reasonable ok#ipdoctrines and conceptiofis.
Other remarks strongly suggest that human naturerked by pluralism in general — a
pluralism which can be suppressed only by illegiienforce and coercion, and never
eliminated®* It is this plurality of conceptions of the gooddadivergence in views,
arising from what are called the burdens of judgetff& which is stressed above all. This
idea will be returned to in subsection 12.1, whenceme to discuss the distinctive ideas
of Rawls's later period. The rough equality of harbaings is not specified in any of the
characterisations of the circumstances of justiteg A Theory of Justic&® Some writers
have pointed out that this simply does not obtaiaur world. Some individuals — whole
societies at times — have been in a completelyeralvie position compared to their
aggressor&®’ It is likely that no one, not even the most causiand well-established
dictator, or hermit, has ever been entirely invedide to others’ aggression. In summary,
moderate scarcity, and human beings' mutual vuhiléya are de-emphasised and perhaps
even rendered inessential as Rawls's thought msesewhilst the plurality of outlooks is
placed to the fore.

What relation does justice bear to the circumstaraf justice? Rawls gives us two
answers. IMheory the circumstances of justice, when they give tiesgocial cooperation,
indirectly give rise to the need for justice, andikrly indirectly give the role that justice
must play within a cooperative scheff&Social cooperation makes for mutual benefit to
all, but conflicts of interest persist. PrinciplEf§ustice are needed in order to arbitrate the
various conflicts of interest, and to distribut@perative benefits. Outside the
circumstances of justice, then, there would bedocasion for the virtue of justice, just as
in the absence of threats of injury to life anddithere would be no occasion for physical

courage.®®®

282 SeeCP, p. 329
283 SedPL, pp. xvi—xvii, xxiv—xxv, 36—38, andF, pp. 3—5, 33—35
284 PL, p. 37JF, p. 34
285 On the burdens of judgement, Bée pp. 54—58,JF, pp. 35—36
286 For noting this I'm indebted to Stark (2009) pg—381
287 See Barry (1995a) pp. 40—41, Stark (2009) Bp-84
288 TJ, pp. 4/4, 126/109
289 TJ, p. 128/110
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In the later specification iRolitical Liberalism the circumstances of justice are
assumed in order to render the idea of the wekamd society “suitably realisti¢® In
Justice as Fairness: A Restatemeranother account from the later period — theysare
to reflect “the historical conditions under whiclodern democratic societies exist” (and,
we might add, will be expected to exist in perpgii®® | believe that the earlier and later
accounts can be related to each other in the foligway. In the later philosophy, Rawls
is concerned only with developing a conceptiorugfige suitable for a modern liberal
democratic society. Without these assumptions attveubbjective and subjective
circumstances of justice, we may end up develogingnception of justice ostensibly for
such a liberal society, but which in actual faaimsealisable. His later philosophy requires
that he retreats from the earlier claim that @r$y under such circumstances that justice
will be called for, for reasons which follow frorhe limitations about what conceptions of
justice are allowed to claim in the later philospgee subsection 12.3). Granted this,
however, we can still say that the circumstancgasiice bear the same relation to justice
as in the earlier philosophy.

The idea of the circumstances of justice, as eyaepldoy Hume, Rawls, or anyone
else, has been widely discussed. | briefly commeargome aspects of the debates here.
First, discussions by certain writers broadly sythptic to Rawls's employment of the
circumstances of justice suggest they should bised\wr added to in certain ways. Take,
for example, Peter Vanderschraaf's argument tieaéithount of the circumstances of
justice Rawls accepts does not render social catiparand justice possible, but rather,
upon examination, is formally equivalent to a Hodibe state of nature. If so, justice will
beimpossiblewithout further conditions obtainirfg?

Two points can be made here: first, additiondeodircumstances of justice needed
to make social cooperation possible are unproblerf@tRawls, providing that something
like original aspects of the circumstances arameth As Rawls himself adapted Hume's
account, and then seemingly further tweaked his avaount, debates about further
alterations do not necessarily pose a great dangem?°® So long as the conditions we
end up with for social cooperation to be possille aecessary do not radically depart
from or transcend Rawls's account, then his acoolutiie circumstances can be retained,
which is the important thing from his perspective.

Second, Rawls himself does not think that theuoirstances of justice are

290 PL, p. 66
291 JF, p. 84
292 Vanderschraaf (2006) pp. 321—329
293 Alterations of his account may include adaptetias well as additions. For example, Ci (2006), p
45—60, argues that the subjective circumstancesldhie re—conceived
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sufficient for justice. They only render it pos&if@nd necessary given that humans can be
motivated by a sense of justice. The circumstant@sstice are not sufficient for social
cooperation. To see this, the work “possible” andcessary” are doing in the specification
needs to be further clarified. In saying that tlieummstances of justice render social
cooperation necessary, Rawls should not be takeretm that these circumstances
necessitatesocial cooperation. This is to ascribe an explanyable to the circumstances
of justice, as with the account in Humeéreatise Such an explanation, however, requires
additional assumptions about the extent to whiandmubeings are rational and reasonable,
and are able to develop publicly recognised rutes@ocedures. Rawls considers these
further matters elsewhef& As he states them, the circumstances of justiaeol@amount
to an explanation of why social cooperation occhus,are rather simply conditions which
make it possible. The circumstances of justice tleader social cooperation necessary in a
prudential sense. The majority, at least, of therasts and needs of human beings require
social cooperation to be fulfilled. There is noatlvay.

Often, the circumstances of justice are descrésegiving us the role of justice.
This is not quite right. More accurately, the rofgustice stems from the features of social
cooperation which social cooperation inherits friby@ circumstances of justice. Rawls

writes

principles are needed for choosing among the varsogial arrangements
which determine [the] division of advantages arufoderwriting an
agreement on the proper distributive shafégserequirements define the role
of justice. Thebackground conditiong/hich give rise to these necessities are

the circumstances of justié&,

It seems clear here that the need to arrange ayecative scheme is what gives rise to the
need for justice. Of course, that there can beope@tive scheme, and the particular
issues which must be settled regarding it, pressggpthe existence of circumstances of
justice. But the circumstances of justice only gige to justice indirectly. They do
constrain its role. But they do not, as has ofteerbargued, determine its content and
scope?®®

The reason why this distinction is important isdogse it allows the correct

294 TJ, pp. 142—145/123—126. On the need for public rédesooperation, selL, p. 16
295 TJ, p- 126/109. My italics.
296 For example, Hubin (1979) pp. 9—10, 21—24, Haam (2006) pp. 103—104, 119, Barry (1989)
chapter V, esp. pp. 179—189
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perspective on the circumstances of justice todopt@d. A characterisation often
proposed is that the circumstances of justice sgmrietheproblemsthat justice is to
remedy?®’ But this is, at most, only half the story. It tsoalds with various aspects of the
classic historical accounts. Hume refuses to engaitpethe debate as to the virtue or
viciousness of the aspects of our persons which gee to the need for justice on his
theory??® Of the characteristics of humankind which give fi®th to the State of War and
the State of Peace, Hobbes, with characteristiodyelwrites “the Desires, and other
Passions of man, are in themselves no $#irhe presuppositions of social cooperation,
then — the interests and means for meeting thaseests — do not represent problems in
themselves. Rather they give rise to problems @mascooperation. But at least some of
these problems only arise in the absence of juslice better rendering is this: the
circumstances of justicaan give rise to problems in social cooperation. Bueast some
(note: not all) aspects of the circumstances whajht otherwise lead to problems do not
lead to problems at alfl justice is attained. Circumstances which give tasproblems in
unjust societies can in fact give rise to greagiénin just societies. For example,
religious diversity in the past led to civil waruBnow, some religions at least appreciate
the greater diversity which liberal democracy abaw be publicly expressed: for instance,
believing that dialogue with those of other faiftil®ews them to understand their own faith
in a deeper way.

What is going on here needs to be more precisélined. First, let's distinguish
between interests which are instrumentally seryepigtice, and interests in justice, and
political society more generally, which see justsantrinsically valuable — valuable for
its own sake. This is a further distinction betweategories of interests, desires etc., in
addition to the distinction between first- and setorder desires, interests etc. given
above in subsection 6.2. The “problems” | have gpstken of should be thought of as

failures, or potential failure¥° to meet both these types of interest — intrinsit a

297 See Ci (2006), p. 45, Hope (2010). By contvastderschraaf (2006), pp. 321, 332—333 observes
that the circumstances of justice give rise to [@wis, rather than being problems. But even this dgrite
right. The circumstances of justice do contain @ets which are unavoidably problems. But, with rdgdo
those aspects of the circumstances which are rastoistebly problematic, if we go straight from the
circumstances of justice to a just and benefi@ala arrangement, on my analysis (see this paphagiad
the next) it is odd to say that justice is remedyarproblem for us. We should say: we would hawkada
problem, to which justice would have been the sofytbut as we got justice straight away, thereenevas a
problem.
298 See Bk 3, part 2, sec. 2, para 13 ofTtteatise
299 Leviathan Part 1, chpt. 13, para 10. It is often remarked Hobbes's account of the natural
passions and equality of human beings (thoughnsagssarily, their “naturall condition”, the stafenature
— see the reference to Vanderschraaf above) asntestor of Hume's account of the circumstanc@sstite.
300 The word “problems” as used so far has been amhigybetween actual existing problems, or
problems which have been remedied by justice.
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instrumental. In all societies — just or unjust any interests always remain unsatisfi&d.
So there are always problems in life. An unjusietyaloes not, of course, pose a
“problem” to those who benefit from it, and havewish to see things change. Rather,
such social arrangements are a problem for otparticularly for those who see value in
justice. The just society, then, meets many ofrteumental interests of all, in a fair way,
and also meets the ends of those who thirst foicpifor its own sake.

The claim that a just, well-ordered society isiigically valuable is one of the key
claims which Rawls wants to argue for. Rawls ipaihs to argue that the just liberal
society is not equivalent to a “private societyhage members are not assumed to have
any shared ends realised by their political instins3°? Following his later philosophy;, |
think it is acceptable here for us to call the saintrinsically valuable political interests
or goods met by the well-ordered society publicsgaahd the “private” ends —
instrumentally met by the well-ordered society -a4public ends® It is part of Rawls's
definition of a well-ordered society that it is mable in itself®* This is in addition to
saying that it is valuable instrumentally in thaaliows everyone to realise their good to
some adequate and fair extent. Note that, in hglthis, Rawls does not need to be taken
to be saying that there would be no worth in aetgavhich didnot live under the
circumstances of justice, and hence which did aeeho realise justice. This thought is
unnecessary. Rawls is not saying that we shoutd)tabout justice even if we do not need
it. All he is saying is: here is justice, and ishatrinsic worth.

This idea leads on to an important aspect of Rawligory and philosophy in
general. (We have already briefly touched on aeespf this in subsection 5.2.) Rawls
appeals to us to try to see our inescapable hisibrigrounded human condition not as
simply a source for regret. As he puts it at on@tpone of the roles of political
philosophy is “reconciliation” to our society, oworld, and their history. Such a
perspective must be developed carefully — elseiskeoecoming simple apologists for
immoral regimes, and whitewash humankind's seemimgavoidable streak of
wickednes$®® But part of adopting such an attitude responsibtp recognise that, if we
are to value a just society for its own sake, wenca see the circumstances of justice as
giving rise only to problems. They of course doegiise to problems, and unavoidably so.

But if the circumstances of justice only gave tis@roblems, justice would then only be

301 TJ, p. 119/103
302 TJ, p. 521/457PL, pp. 201—202
303 SedPL, pp. 220—222
304 This is clear from many discussiols; pp. 5/4—5, 476—477/416—418, 522—529/458—464,
570—572/499—501RL, pp. 147—148, 201—206
305 SeelF, pp. 3—4. Rawls takes the idea from Hegel: SezldtBviP, pp. 331—336
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remedial, and we would be unequivocally betterfdfiere was no occasion for it. That we
live under the circumstances of justice allowsaubé just, and this is a matter of
celebration, as well as regrét.

Having said all this, we can now add to our actaifithe key first-order interests
we are looking to ascribe to the members of thé-arelered society. First, these interests
cannot be public first-order interests. Thoughrtteenbers of the well-ordered society
value their political institutions intrinsicallyhose political institutions are designed to
fairly meet the various non-public interests of thembers of the society. The public
institutions of the well-ordered society have sangroperties to the capacity for
rationality or altruism, i.e. they can be intriraig valued, but without first-order desires
to work on, they have no application. Second, #eilterests must also be intrinsic
interests. Instrumental interests imply intringiterests, after all. In summary then, the key
interests of the members are their first-order-pohlic, intrinsic interests. We need to
ascribe the members of the well-ordered societi suterests, otherwise they will not be
represented as being motivated to do anything.

To summarise this section: | have stressed thatitbemstances of justice are
themselves morally neutral, and that they implgdasn degree of divergence of interests,
as well as a certain degree of identity. | havetinaad that Rawls conceives this identity
of interests to be of both non-public interestg] pablic interests. The circumstances of
justice are not simply taken to be simply a burderourselves. They allow valuable ways
of life which could not exist in their absencette course of describing the circumstances
of justice, | have been able to expand the accolifte key interests of the members of the

well-ordered society, which are now described &t-tirder, non-public, intrinsic interests.

Section 8: Rawls's Conception of the Person

As was introduced in section 2, and elaboratedesdmt in section 4.2 Rawls's
conception of the person is of persons as freelerational and reasonable. The account
of people's freedom and equality is based upomad¢beunt of their reasonableness and
rationality>°” Hence | outline rationality and reasonableness, fin subsection 8.1, and
then 8.2. Each discussion will try only to touchtba essentials of the notions, in line with
my minimalist ambitions. At the end of 8.2, | oa#iwhy these accounts of reasonableness

and rationality are not sufficient to ascribe amgtforder, non-public, intrinsic interests to

306 For similar reflections on the human conditie®e Nussbaum (1990) chapter 15
307 PL, p. 19
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the members of the well-ordered society. After thahall first insert a brief nod to
equality (subsection 8.3), and then present Raat€esunt of freedom (subsection 8.4). At
the close of the latter subsection, | shall agadticate why these two aspects of the
persons in the well-ordered society do not asaiekey first-order interests to those

persons.

8.1 Rationality

Rawils's account of rationality has already beehed upon in subsection 4.2. But
there, a lot more was left to be discussed.

Rationality is the capacity or power to reflecbngnd order our ends, up to the
limit of our ends as a whole. Rawls allows thaiorsdl deliberation can alter our ends and
motivations in ways which go beyond the standambact of means-end rationality. This
is explicitly asserted in the later philosopi§In Theory aspects of the discussion suggest
means-end restrictiorfs® whilst others do not:° But | do not think that there is anything
in the book which is in obvious opposition to kater understanding. The key continuities
are thatational deliberation always proceeds from our texgsmotivations, even if these
are eventually altered, and that rational delibengputs no restrictions on what our actual
first-order ends might b&! Rawls's conception of rationality, then, though mecessarily
means-end, is clearly form3f

Rationality consists in the power to form and sevour conception of the good. On
occasion, Rawls also refers to our ability to foravise and pursue a rational plan of life.
Our plan of life is our scheme of ends and goalseWorganising our plan rationally, we
attempt to organise it in accordance with variotisqiples of rational choic& These
include the principle of taking effective meanstawls — definitive of means/end
rationality. They also include (1) the principledmganise our ends so as to ensure that the
more inclusive selection of them can be met, (2yéagh our various final ends by
reference to their perceived importance, and (3gtect the more probable over the less
probable alternativé:* Rationality also includes what Rawls calls delitize rationality:

the inspecting and specifying of our ends in otddsetter understand them and discern

308 Ibid. p. 50—51
309 See esf.J, pp. 415—416/364—365
310 E.q.TJ, pp. 412—417/362—367. See in conjunction ViilhlMP, pp. 32—34, 46—47
311 Se€lJ, pp. 432—433/379—380
312 TJ, p424/372
313 Se€lJ, p. 407—409/358—35%L, p. 177
314 TJ, pp. 411—416/361—36%BL, pp. 50, 83LHMP, pp. 32—35, 46—47
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their respective weightg?

Rawls is clear that a rational plan of life is netessarily a life of constant
deliberation and planning. Rather, the particutaividual must simply be contented that
they made choices which were overall sensible vaémdh are not to be regretted, even if
they do not turn out for the bedt.

Rawls employs his account of a rational planfefiin order to give a definition of
happiness: “a person is happy when he is in theafaysuccessful execution (more or less)
of a rational plan of life drawn up under (mordess) favourable conditions, and he is
reasonably confident that his intentions can baesthrough.?'” Under sufficiently
unfavourable conditions, even succeeding in amatiplan need not be said to make us
happy, as our circumstances (though not our regpmnthem) may simply be too
regrettable’’® Happiness consists in two aspects: the execufigow plan, and the state
of mind consisting in the “sure confidence” thatiyplan will be successfdt® A person
can be happy, moreover, without purposefully purgiiappiness. What we pursue, rather,
are the various ends of our plan of fifé1t might be allowed that they may not even think
of thisastheir happines¥* This kind of conceptual disagreement is perfeatlyeptable,
providing that people are able to recognise theomamce of the state of the person and
attitude which Rawls calls happiness (see below).

Rawils's discussion of happiness segues into astigm of the possibility of
rationally choosing between different rational [gaxf life. Rawls assesses various
traditional solutions to this question which p@sidominant end” — a single monistic
object of value, by reference to which all otheluea and ends can be subject to

arbitration®*? For Christian philosophers, this is G5dFor the classical utilitarians, this is

315 TJ, pp. 416—424/365—372
316 TJ, pp. 422—A424/370—372
317 TJ,p. 548/480
318 TJ, p. 409/359—360
319 TJ, p. 549/481. Rawls remarks that happiness cambeectved of objectively and subjectively. In
the first, our state of confidence is supporteadjbgd reasons. In the second, our state of confelenisased
on what we believe are good reasons. But it maijlusgonary.
320 TJ, p. 550—551/482—483
321 We may again think Rawls in trouble here. istbally how we understand happiness? A full
account of happiness will presumably refer to meondne extensive facts about human psychology. But we
can look on Rawls's account as a minimal accouhtaippiness — or at least an element of happinesa —
similar way that we are currently looking at his@ant of the person as a minimal account of theaimor
agent. | say “at least an element of” to leave dperpossibility that this may amount to merelyiaimal
account of something else, such as some attitudeasall contentment with one's life. For recersiei@ch
into happiness, with one eye firmly on the empirdata, see Haybron (2008) and Tiberius and Plakias
(2010).
322 TJ, pp. 551—553/484—485
323 TJ, pp. 553—554/485—486
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pleasurable feelintf*

For Rawls, all such theories are examples of kedgcal theories. His own theory
is deontological. He rejects the idea of a domirgmtt, and instead proposes that rational
choice between different rational plans of lifeiismately down to the free choice of the
individual agent, providing that choice is constel by the requirements of a conception
of right. Rational choice of a rational plan isita last hurdle, down to the standards of
the individual agent that they themselves recogmiemce, with respect to the plurality of
individuals, an extremely wide range of quite difiet plans of life can be ration&f,

This is the basic idea behind Justice as Faisassount of what Rawls calls “The
Unity of the Self.” Rawls speaks of “the unity bktperson being manifest in the
coherence of his plan” such that “in the ways jtstice allows, he is able to formulate
and to follow a plan of life and thereby fashios bivn unity.®*?® These passages should
not be taken to be saying too much. All Rawls igregis that we can be said to have
rationally chosen our rational plan of life prowidithat (1) we have indeed rationally
chosen it (i.e. developed it through deliberatiod eeflection), and (2) it is consistent with
the principles of right. There is no need for alar criterion to evaluate plans as more or
less rational, such as a dominant end.

Why is the word “unity” used here? The best sdrtsa make of why it is
appropriate is by considering that we can be tetwben two or more equally rational
plans of life, even after full consideration acaogito the standards of deliberative
rationality. If it ever makes sense to talk of alfsbeing dis-unified, it is surely when they
are in this kind of predicament. Rawls's answéeo isay simply that each person is at
liberty in such a situation to decide what will ab@as a unified character and plan for
themselves, given the restrictions of right. Theuse institutions and infrastructure of the
well-ordered society are assumed to make the uiitagk of a single criterion for choice
less threatenind’ But it is allowed that the person could chooseetnain pulled in both
directions, if that is what they truly see as nadéib The “unity” of the self, then, does not
require the elimination of all tensions and dilensmraour conception of the good or our
commitments$?® “Unity” seems to have been an extremely misleadingd to use here. |
cannot recall any of the few discussions | have s¢his section oT heoryhaving

324 TJ, pp. 554—560/486—490
325 Seel ], p. 563—567/493—496
326 TJ, p. 563—564/493—494
327 TJ, p. 563—564/493—494
328 ComparéL, p. 44
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realised this is all he is talking abd@iBut the central point is that Justice as Fairness h
no need to posit something beyond deliberativematity in virtue of which persons can
rationally choose between equally rational waykfef The account of rationality can
hence remain purely formal, and compatible with Ramaccount of freedom.

This leads onto a further aspect of Rawls's petspeof rationality. He attributes
certain features to the rational agent, and prapos#gain principles they follow. But he
does not take himself to be giving a definitive@aat of the concept of rationalitile is
hence proposing a conception of the concept admmatity — admittedly one he does his
best to make fairly accommodating. Within certaangmeters, he aims to avoid argument
with those who have a different conception of naidy. Rawls does not want Justice as
Fairness to be unacceptable to those who beliatgdtional deliberatiors entirely a
matter of means-end reasoning, or who believenality incorporates certain ends. With
regards the latter example, this is not to adnait fustice as Fairness is compatible with
any conception of rationality. Those which incogierexcessively extensive substantive
ends into the goals of the rational agent cann@dsemmodated within Justice as Fairness
(what counts as “excessive” would obviously be &enaf debate). As the above
discussion makes clear, conceptions of rationalttich incorporate the notion of a
dominant end are also at odds with Justice as &s8rn

Rawls believes he can allow a fair amount of ld&uhowever, as it is important
only that his theory can make use of some accounitfationality sufficient to
complement the account of reasonableness andgu$tie account of reasonableness, and
more acutely justice, themselves need to be maeifsp as they are to arbitrate between
the various rational agents. Deciding what is et account of rationality is not a
moral issue. Deciding on the correct account dfgasby contrast, i&° Providing that
persons in the well-ordered society can recoghiaethey are all using acceptable
conceptions of rationality, all will be welf*

This position of Rawls may be thought to be incstesit. How can he put forward
a conception of rationality, but then maintain ttett conception is inessential, and that
Justice as Fairness can be accepted even by tlihmsaceept some cousin of that
conception of rationality? The volume of materiavi®s presents on Goodness as
Rationality is perhaps excessive given this conoasbut that is no reason to think that

this general attitude is not acceptable. Rawl®isaying that every conception of

329  Freeman (2007b) pp. 159—161and Sandel (1998) esfd9—22 are the two discussions | know of.
Both appear to introduce more complexity and matestantial claims into Rawls's discussion than are
actually there, but | do not argue why | think these.
330 Se€lJ, pp. 446—447/392—393, 564/494
331 See alsfL, pp. 176—177
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rationality is compatible with Justice as Fairngsdmittedly, he does not precisely
elaborate which ones are compatible, but there iason to think this task could not be
completed

Three final minor points. The accounts of ratiotyadind happiness here, and the
rejection of a hedonistic dominant end, should mbkkear that happiness for Rawls is not
simply a matter of an agreeable or joyful feeliAgppiness is rather the pursuit of and
success in our rational plan, and given the commebtietween rationality and freedom, is
also an expression of our freedom.

Rational agents are not always simply individuahlan beings. Organisations,
collectives, companies, etc. can all also be ratiagents. Each can have their own
distinctive ways of organising their ends into @leschemes, and hence each can have
their own variant of rationality, within certaimiitations>*?

Furthermore, rationality is the perspective obgent's own good. | have hitherto
said that the parties in the original position seH-interestedly rational (subsection 4.2).
But this is misleading. Self-interest is ambigubesveen being only concerned for one's
self, i.e. being an egoist, or being only concenvél one's personal interests — interests
“of a self” rather than “in a self®*Hence our rational interests — our good — caruitel

commitments to our friends, family, community, coynreligion, or what have yott?

8.2 Reasonableness

Reasonableness is contrasted with, and complerfiérasipnality. When
reasonable persons pursue their own good in conperaith others, they wish to pursue
it in a way that is fair to the others they aremamting with in that pursuigndto
themselves. I think of it this way: reasonable pesscome to interaction with others
unwilling to press for their own good at all costed unwilling to use the full powers of
their physical or intellectual advantages to ganhash as they can. Instead, they stand
ready to put aside some of their aims (though Hptmoviding that others are also willing
to put aside theirs, and come to an agreementiotefens of cooperation.

If reasonable, you approach cooperation with atieth your interests viewed as
provisional. You are willing to put aside any oé#le interests, provided that (1) the

332 PL, pp. 50, 220—221.
333 TJ, p. 127/110
334 PL, pp. 50—51
335 PL, p. 52. Freeman (2007b) pp. 22—25, tells a Rousaeatory of how neither rationality and
reasonableness should be seen to be more prirttiiveeach other. Rawls endorses Phtp. 53
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willingness of others to do the same can be knawhassured, and that (2) the
cooperation is mutually advantageous to all ovetdiélieve thatnyinterests is the right
understanding. A merely reasonable being “wouldehay ends of their own they wanted
to advance by fair cooperatioft®From this statement | conjecture that an ideally
reasonable person would be willing to put asidedrtheir particular ends, providing it
supported a fair and advantageous social worldy @mlunderstanding such as this could
be compatible with Rawls's commentsTimeorythat “a perfectly just society should be
part of an ideal that rational human beings coasiré more than anything else once they
have full knowledge and experience of what it Walsind “for the sake of justice a man
may lose his life where another would live to @tatay.®** This latter example quite
starkly supports my reading, | feel. If any inténemy be expected not to be put aside, it
would be an interest such as this. Of course tbefisg couldn't be pointless. But then the
sacrifice wouldn't be pointless if it was in thewsee of preserving a just and fair social
world.

It may appear that this ideal of reasonableneszdsssively demanding. Surely
there are certain commitments each of us has wigcbould never consider giving up in
the name of a just and fair social world? Whaiihg my part in preserving or working
towards a just society required | put my familydenger? | was the only one with the
information regarding the coup which is being @dttl know that the coup will most
likely succeed unless | act. | also know that rexewill no doubt be pursued if | do act. It
Is understandable that | may not act — | do notkmaction would make anyone an
immoral person here. But there are several obgensto make. First, a fair social world
would presumably not require that people give ughstommitments unless it were
completely necessary to maintain the essentidlsabfsociety. It will often be the case that
other demands can be made of us. These other deroaunld indeed also be serious
sacrifices. But it all comes down to whether fgjlio do what is necessary to support the
fair scheme of cooperatiosthe greater or lesser sacrifice for the persomyrexample,
my family's safety is a greater sacrifice to menthating on the ideals of a just society. But
placing our home in jeopardy, while a great samzifis well, may not be as great a
sacrifice as justice. Hence, all-things-consideeasting justly at the cost of the family
home may be my only proper respofSeHowever, if such choices continually arise,

eventually it may be that there is not enough imemwn between our interests and those of

336 PL, p. 52
337 TJ, p. 477/418
338 TJ, p. 573/502
339 If Mam, Dad or Becky are reading this: first, $&cond, thanks for reading this far; and thirthink
justice can let us keep the house.
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the rest of society. Cooperation for reciprocalaadage may simply not be possible, and
the circumstances of justice will not obtain. Seummary, reasonableness may be very
demanding. But it cannot be so demanding thatrttiwidual agent actually gains nothing
at all from playing their part in a reasonable sobeThis is ruled out by the very
definition of reasonableness given by Rawls.

It is important to stress at this point that beimgtivated to be reasonable is not
necessarily to be motivated by some element obaye®d. If this were the case, there
would be no question as to whether the requirenarjtsstice and right could be
congruent with a person's good (subsection 4.)eEjustice would be part of your good,
or you would be completely unconcerned with justidee possibility that you acted justly,
but acting justly was not good for you, would neisé This is not to say that being just is
not an end for people who are reasonable. It iplgithat it is an open question whether it
is a rational end — an open question which congrei@nguments attempt to close.

Furthermore, being reasonable — it should besttes is not to be motived purely

by the elements of other people's good, as withiath>*° Rather, reasonable persons

are not moved by the general good as such butediesiits own sake a social
world in which they, as free and equal, can codpesdgth others on terms all
can accept. They insist that reciprocity shoulddheithin that world so that

each benefits along with othéfS.

Neither reasonableness, nor rationality, nor idd&guism, are sufficient in
themselves to ascribe much character to the merobéne well-ordered society. As noted
earlier, interests relating to each of these caipacire second-order interests, i.e. interests
about one's other interests, or the interestsharet This is obvious with altruism. It
moves us to meet others' interests, but not our 8whthe other powers presuppose first-
order motivations and interests also. Rationalitlyesats us to organise our various ends
and motivations. But need not itself, on Rawls&swiprovide any. Reasonableness asks us
to secure arrangements between oneself and ottherg \a fair selection of everyone's
interests are met. But, again, there must firshlil interests to balance. Having said that
the members of the well-ordered society are reddersnd rational, we hold that whatever
interests and ends they possess, they will orasn ind attempt to act on them within the

limits set by rationality and reasonableness. Baihave not said anything about what

340 PL, p. 50,TJ, p. 189/165
341 PL, p. 50. See alsbJ, p. 478/418—419
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those interests etc. will actually B&.Included amongst these interests are the keyelster
previously spoken of. Until we have said somettahgut these key interests, we cannot

say that the members of the society will actudthyanything at all.

8.3 Equality

The members of the well-ordered society are edualto “their having [the moral]
powers [or the capacity for them] to the requisii@imum degree to be fully cooperating
members of society**® The criterion for equality will be discussed atdéh in the final

chapter. Hence | do not further discuss equalitg he

8.4 Freedom

Itis

In virtue of their two moral powers (a capacity osense of justice and for a
conception of the good) and the powers of reasbjudgement, thought, and

inference connected with these powers), [that]pessire freé*

As outlined inPolitical Liberalism andJustice as Fairness: A Restatemenperson's
freedom has three aspetts.

(i) Persons are free in that they are capablewéldping and revising their
conception of the good. Persons do not see thepssabrtied to any of their particular
ends. They are able to reflectively appraise thechdecide whether they affirm theiff.
Being free in this way follows directly from the mbers of the well-ordered society
having the moral power of rationality.

(ii) Persons are free in that they regard thenesehs “self-authenticating sources

of valid claims”. They take themselves to be ablenake claims on their shared

342 See furthePL, p. 48 fnl
343 PL, p. 19
344 PL, p. 19
345 I do not investigate how these accounts ginehe later philosophy are foreshadowedimheory
of Justiceand its immediately subsequent articles. But igvelthat they are so foreshadowed, and that they
do not represent drastic departures from anytrongd there. They are first introduced in this farm
“Kantian Constructivism in Moral TheoryQP, chapter 16)
346 PL, pp. 30—32JF, pp. 21—22. See alstJ, pp. /131—132, 408/358—359, 416/365—366,
561/491—492
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institutions. In regarding themselves as able thenticate those claims themselves, they
do not regard themselves as only able to make slaingirtue of prior “duties and
obligations owed to society™*’

Though Rawls is not explicit, | believe that thspect of freedom is best seen as
arising from the fact that persons are, and vieamtfelves as, reasonable. Reasonableness
considers not just others apart from the agentiHmiagent themselves as well, and the
relationship between the agent and others. Each lpeuseen, and must see themselves, as
a source of valid claims in order for a fair andtually advantageous arrangement to be
generated.

By contrast, rationality appears to be perfectignpatible with not viewing
ourselves as the ultimate sources of the claimmale. As an example of those who do
not see any claims they may make as ultimatelyratmg from themselves, but from
others in their society, Rawls cites slaves whaehampletely internalised the way they
are regarded by a slave-owning polis. It is argeidht such slaves could still be described
as rationaf*® The idea would be that they can sensibly orgapisesue, and perhaps even
to a certain extent adapt the ends which anotterseribed to theff{’But such slaves
cannot act reasonably so long as they fail to neisegthemselves as a sovereign agent as
well.

(iif) Persons are free in that they understandedves to be responsible for their
ends, given the just institutions of their socidtjey do not take the simpdtrengthof any
of their desires on its own to constitute a redsomsociety to fulfil that desire, or for them
to act as they can in order to meet that desimaseé/es "’ Rather, reasons are based on
theauthoritywhich a desire possesses, due to its being ertlasseeasonable, and,
perhaps, rationgf*

This aspect of freedom may be seen to derive freraons’ reasonableness and
rationality. Rationality allows us to separate thé strength of our desires from their
authority, as we can view a powerful desire whighagted on as nevertheless against our
own rational interest. Reasonableness furthernea@sl us not to make demands on our
society which go beyond what is fair, even if wesgly desire that such demands should

347 PL, pp. 32—33JF, pp. 23—24
348 Dudley Knowles has urged me to remember tiraeswvould disagree with this — Hegel most
prominently. | think that the position | give het®wever, is likely to be Rawls’s position, giveomhhe
understands rationality.
349 Given how these notions have so far been fdyrdafined, the fully compliant slave appears to
have an attitude equivalentatiruism Even if conceived like this however, rationalign still be ascribed
to the slave. Altruistic interests, like any otheran be pursued rationally or irrationally.
350 PL, pp. 33—34, 185—187
351 SedPL, pp. 82—86
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be met, or that we should make such demands.

Once again, neither freedom nor equality are cefit by themselves to ascribe
any first-order interests to the members of thd-alered society. Simply saying that
people regard each other as having equal posseasfsiloa moral powers does not suffice
to ascribe them any aims, as the interests cormhéztthose powers are all second-order.
Regarding the aspects of freedom: saying (i) traimembers of the well-ordered society
do not see themselves as unavoidably tied to attyeaf particular aims does not tell us
anything about what those aims could be. Seeinty ate@ms as having some kind of
authority independent of what society demands af-ygii) — and seeing yourself as
responsible for whatever claims you make, providiogr society is reasonably well-
ordered, and that you cannot reasonably claim wkatgpu might desire — (iii) — similarly
do not determine what the claims and desires istgpreare.

In particular, regarding (ii), note that Rawlts@unt does not commit him to the
position that people in the well-ordered societll sge themselves as a self-authenticating
source of valid claimper se This would allow us to say that their first-ordeterests
include interests in themselves, i.e. in their avall-being. But this is not so. Rather, the
persons in the well-ordered society see themsealsesself-interested source of valid
claims with respect to the rest of their societyaaghole. According to their own
understanding of their first-order interests, theserests may not be conceived as
primarily their interests at all. They may be of a largely altraisast of mind, and see
their interests as only instrumental for othersrests — such as those of their family, or
club, or ethnic group. Whole groups of people -newkole societies — may have this kind
of mindset, if they simply see their interests kisnately based on the interests of
fictional, transcendent, @ron-human being or beings. | may view my interastsalidated
solelybecause they serve the interests of God, the AsjMNature, or the Justified
Ancients of Mu Mu. Of course, some of these aréaodish possibilities, given human
nature (we might think). But formally, nothing iraRlIs's account of the conception of the
person rules them out. That these possibilitiesanepatible with his account of freedom
is clearer in Rawls's later philosopfy.But they follow from the earlier account as
well ®3

Finally, we might assert that the conception efplerson is as yet incomplete.

352 See, for exampl®@L pp. 32—33
353 E.q.TJ, pp. 127/110. | believe that several aspects #fl®a account of moral development, and
discussions of self—respect and self—esteem, dpnopierly respect this fact (e BJ, pp. 463—465/406—
408, 498—501/436—439). This may be one reason taytiginal account of Justice as Fairness neasled t
be revised (see subsections 12.1, 12.2). But lofiexplore this issue here.
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Though we have described the two moral powerstladature of the equality and
freedom that follows from them, it must be remensbdhat the conception of the person
is of a person living their life in a well-orderedciety. We must be able to ascribe first-
order, non-public, intrinsic interests to such pass— a person can hardly be described to
be living their life if they have no interests @sikes which actually spur them to action.
The picture will be completed in the next section.

To summarise this section: all the characterigtsar attributed to the members of
the well-ordered society merely serve to narrow nltlwe possibilities of the first-order
interests the members of the society. So far, thebers will ideally not pursue their
interests and attachments in ways which are obljiduational >** They may have
interests which would be unreasonable to claim{loey will not press for those interests
to be met. They will consider themselves as equpbssessing the powers to be able to
act this way. And they will consider themselvedéofree of being tied to a particular set
of commitments, to be free to claim the authorityheir own claims, and will see their
claims as outcomes of their free agency, and hastkeir responsibility. They will have
an understanding of what their happiness is. Tlhisaarows the range of possible
conceptions of the good — of possible systems d§eBut we have still specified nothing
positive about the first-order, non-public, intimsiterests of the members of the well-
ordered society. Without such interests, none e$e¢tsecond order interests, or attitudes

towards our interests, will have any application.

Section 9: The Conception of the Person and Human Psychology

What | have attempted to show in the precedingudision is that Rawls's account
of the person in the well-ordered society does@btis much at all about the character of
such persons. In particular, it does not give suplerson's key first-order interests. For
these various character traits and interests hse@nd-order. When, then, do we acquire
the information about the key interests of the merslof the society? | believe that the
best answer is to be found from considering theuanstances of justice. | defend the idea
that the circumstances of justice and the concemtidhe person combined are sufficient
to ascribe key first-order, non-public, intrinsnterests to the members of the well-ordered
society, and that we need not have to recoursestufating more specific facts about

persons' psychologies. Once we have this, | believ®iill be able to delineate the

354 “Obviously” because, as stated, the concemtafnality is open to wide interpretation.
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minimal core of the normative conception of thesparfound in Rawls's theory. This all
happens in subsection 9.1 below. From this bassane then well placed to clearly
distinguish the various further features which Raattributes to the members of the well-
ordered society. We can see these as primarilyjngrisom psychological claims, now that
we have the normative essentials of his posititis & not to say that they exclude
normative claims themselves, as was noted in stibeeg: 1 above. But these latter claims
will have a different standing in the theory, asythvill be based on Rawls's assumptions
about human nature in the way the conception op#rson is not. Such will be the subject
of subsection 9.2.

9.1 Key interests and the circumstances of justice

This section will first outline how the conceptiohthe person, combined with the
circumstances of justice, are sufficient to ascfits-order, non-public interests to the
members of the well-ordered society. It will thegue that the specification of the
psychological, biological, and sociological attitiésirequired for human beings to realise
the moral powers — which are also ascribed to tembers of the well-ordered society —
do not necessarily specify any first-order, nonlguends to the members of the society.
Similarly, the specification of the psychologidaiplogical and sociological attributes
which are provided to each member of the societyaaisof the social primary goods does
not, necessarily, ascribe any first-order, non-jgudrhds to the members of the society.
Such first-order ends are only necessarily ascribe® correct account of human nature
indicates that they would have to be present ieofor the well-ordered society to be
sufficiently stable.

We have been searching for the non-public, intifisst-order interests of the
members of the well-ordered society. But we havdg/éind them. None fall out of the
conception of the person Rawls offers. Howeveelidve that we can attribute first-order
ends of the members of the well-ordered societyplify considering how the
circumstances of justice relate to the conceptich@person. | first describe how the
circumstances of justice and the conception op#rson together can be understood to
give sufficient information about the parties inler to say that they have suitable first-
order ends. | then answer some possible misgivimyse familiar with Rawls's texts will
have about the answer | give here.

| ask you to recall that the subjective circums&nof justice specify that human

beings' interests and ends are such that socipkcation is mutually beneficial, though it
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still allows and gives rise to many conflicts ofarest. Purely on the basis of this, we can
say that the first-order interests of the membéth@well-ordered society are such that
social cooperation is beneficial to the membees they have interests which they can
meet only through cooperation. It also allows usayp that they have first-order interests
which are in conflict. These two sets of interests not mutually exclusive. | may have an
interest which | can only meet through social caapen, but which is in conflict with
others' interests. It cannot be said in advancehen@ny such interest will be met for that
person, as was indicated in the discussion of reddeness above. What can be said is
that a fair number of every person's interests lvalimet. If this were not the case, then the
society would simply ndbe a fair system of cooperation. Furthermore, it \vél
remembered that the interests which are met inadde for which the political order of
the well-ordered society is instrumental, and andsrtue of which the political order is
intrinsically valuable. However, it is the casetttiee political order rests on their being
non-public interests which need to be fairly goeeriby that order. This is the task of
political institutions, so if there are no non-pabfirst-order interests to fairly adjudicate,
then political institutions have no such task tdfq@en. Hence, though public ends can be
first-order ends, like the first-order interestdging altruistic considered in subsection 6.2
above, they are not the right sort of first-ordgerests we need to allow us to ascribe first-
order interests to the members of the well-ordeaegety. The ascription of non-public,
first-order interests is essentfal.Finally, non-public, first-order interests alsalinde
intrinsic interests.

All this follows from the circumstances of justid&ut, as was noted in subsection
7, the circumstances of justice themselves do ebtig justice. Indeed, they do not even
get us social cooperation. That is why the accofitite circumstances of justice needs to
be combined with the account of the person with tnaral powers. It is by the exercise of
these powers that the interests given by the cistamces of justice can be met. In order to

get social cooperation, a rough answer would bevikaneed the circumstances of justice,

355 It might be thought that these comments aberggns having ends which can only be met through
social cooperation, and persons having ends whiehevertheless in conflict, only applies to nomifu
ends. | do not think this need not be the casereTtan be dispute about the precise way that public
institutions are arranged, and about the preciapesbf the public culture. Different groups andspes can
prefer different arrangements. What is again rexglis, again, that a fair number of each of thedsip
interests will be met. There are complications laayrhere. These disputes about the arrangementhditp
institutions must presumably stop at some poingve@syone will need to agree to certain institwiarhose
job is to arbitrate between the rest of the arramaggs of society. | have in mind here elements sfc@ety's
constitution TJ, pp. 195—196/171—172). There must also be sufftcsdared content in the public
conception of justice to allow acts of civil disalience to appeal to a shared conception of jufidepp.
365—366). But | leave this matter and others akite.
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and rational agent8® In order to get just social cooperation, we needddition agents
who are reasonable. If agents were not reasonatbleasional in these ways, a scheme of
social cooperation would never even get off thaugdh The full, minimal conception of
the person is constituted by the combination ofcihumstances of justice (from which
we get first-order, public and non-public intergsiisd the moral powers (from which we
get the various second-order interests).

We have finally found some first-order, non-puliiterests to ascribe to the
members of the well-ordered society. They are glwethe assumption that the
circumstances of justice obtain, and that persomsesmsonable and rational. We can now
present the most fundamental elements of Rawls'segtion of the person. Persons are
free, equal, rational and reasonable, which meaatgheir interests will be organised in
certain ways. Such persons find political cooperahieneficial to their interests, both
instrumentally and intrinsically, but also find treme of their interests conflict.

This specification of the first-order interestsloé members of the well-ordered
society tells us very little about the contenthd tnterests themselves. Indeed, all it says is
that they have first-order interests which can le¢ omly through cooperation with each
other, and also interests which are in conflict. & only to make further specifications of
the member's first-order interests in view of tkagyal psychological, biological and
sociological facts about human beings which théigmhave access to in the original
position.

These elements represent a significant chunkeohtiimative fundamentals of
Justice as Fairness (others may arise from theeption of the well-ordered society, see
section 11 — but also see section 15, particuksulysection 15.5 L). Any further elements
of Justice as Fairness are developed in the ligtiteofacts of human nature as they are
considered by the parties in the original positidside from these facts, the conception of
the person (combined with the conception of thd-aelered society) would be
appropriate to form the foundation for the deriwatof principles foanytype of
reasonable and rational agent, whether human odustice as Fairness, and its distinctive
principles of Right and ideas of the Good, is degetl in the light of human nature. As
Rawls writes: “justice as fairness is a theory winan justice and among its premises are
the elementary facts about persons and their jitacature.®*’

It may be thought that this interpretation runaiagt what Rawls actually says. It

356 | say rough answer, as remarks about the intigmeasonable (to some minimal extent) nature of
social cooperation &L, p. 16 complicate matters. Presumably, ideal rezsleness yields justice, but
human beings can be reasonable but less thanyideaonable, and hence merely socially coopdrate.
ignore these complications here.
357 TJ, p. 257/226. See also pp. 159—161/137—139
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might be thought that Rawls builds more robust mggions about human nature directly
into the specification of his conception of thegmer and their first-order ends. AnTheory
of Justice having given his account of deliberative ratidgiygaRawls then remarks that the
account remains purely formal. In order to devedla@mccount of what he calls the social
primary goods (see subsection 15.2), so as toa@erinciples of justice, Rawls makes
clear that we now have to attend to “certain gdrfacas” about human nature. These
include “the broad features of human desires aedsiaheir relative urgency and cycles
of recurrence, and their phases of developmentfested by physiological and other
circumstances” and “the requirements of human dapa@and abilities, their trends of
maturation and growth, and how they are best tdaamsl educated for this or that
purpose.®*® It might be thought that reference to these famy specify the content of
some of the non-public, first-order, intrinsic irgsts of the members of the well-ordered
society. Well they may. But it is completely unnesary to assert this when outlining the
conception of the person. There only arises a teadsert this if the parties in the original
position, considering the facts of human naturscalrer that we need to specify that
possession of such characteristics must be amtrgétst-order, non-public, intrinsic
interests of the members of the well-ordered sgarebrder for the society to be stable.

| shall first consider whether the psychologicall &mwlogical needs which underlie
the development of the two moral powers ascriberemypublic, first-order, intrinsic ends
to the members of the well-ordered society. | sbaticlude no. | shall then consider
whether the presuppositions about human nature masgeecifying the social primary
goods ascribe any such ends either. Again, my ansilldoe no.

The moral powers are capacities which are embdujegtie members of the well-
ordered society. Given human nature and our enwiesn, there are certain basic needs —
biological, psychological, physical, social etavkich will need to be met whenever the
moral powers are to be realis€d. Physical health, and the absence of physical fain
example, are generally needed if we are to betatddequately exercise our two moral
powers>®°

It is likely that the members of the well-ordesatiety will have first-order, non-
public interests in having these attributes. Theythe sorts of things often valued in their
own right, and not simply as instrumental for tealisation of the moral powers. But we
cannot assume this for the persons in the wellredsociety simply on the basis of the

conception of the person. We are only able to kaythe members of the well-ordered

358 TJ, p. 424/372—373. See albt, p. 178
359 SeePL, pp. 177 and 178
360 As suggested B, pp. 181—182
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society have these biological and psychologicatattaristics, and inhabit these kinds of
physical and social surroundings, because humamenat such that they are required in
order to develop the moral powers. But even if ibigue, this does not imply that the
members of the well-ordered society value thes#ates in themselves. And we only
have reason to explore whether they value theagghn themselves to the extent that this
is relevant to the parties' considerations in thgimal position regarding the stability of
different conceptions of justice. We can say thentmers of the society value these
biological and psychological considerations insteatally, because they are assumed to
value the moral powers. But we cannot say more tiain unless stability considerations
turn out to require more to be said.

Rawls also holds that the members of the welli@disociety will have access to a
fair allotment of social primary goods. These araltow each to follow their conception
of the good. Such social primary goods will alldwe realisation of the psychological and
physical attributes which allow those conceptiohthe good to be pursued. It is assumed
that there is enough overlap in permissible conoeptof the good such that we can
specify certain basic human needs — again biolggbgsical, psychological, social etc. —
which are required for the pursuit of any permisitbnception of the goo?

Once again, however, this stipulation by itselésloot tell us what the first-order,
non-public, intrinsic interests of the membersha well-ordered society will be. It is
assumed that there is a set of basic needs whishlmeunet, and means which must be
provided, for the pursuit of any permissible conmepof the good in the well-ordered
society. But there is no reason to assume thagdbial primary goods held by the
members of the well-ordered society are valuedhnsittally by the members of the well-
ordered society. Or rather, no need to assumesithigly on the basis of the conception of
the person, aside from considerations of what hunadéire appears to demand for
stability3°* Indeed, Rawls holds that these basic needs, angoibds which meet them,
are to be thought of as instrumental for meetingoomceptions of the godd Again, it is
likely that they are often intrinsically valued. Bue need some grounds for saying this,
other than that they are means which help any gaioceof the good to be met.

It should be noted here that there may exist sgspt about whether any workable

361 SedPL, pp. 176—178, 180 fn&;J, pp. 424—425/372—373, 433—434/380—381
362 It is true that interests in the social primaopds are first-order and not second-order inter@siis
is because they are interests in what everyoneswagardless of what else they want. And the social
primary goods are also, often, non-public interddtsvever, they need not be intrinsic interestdctvis the
significant thing.
363 E.g.TJ, p. 93/
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conception of the social primary goods can be apes*** Are there resources such that
any conception of the good can make use of theménhfextreme example, what about
ascetic conceptions of the good, which deny anyevéd material possessions? This
problem is avoided — as far as it can be — byahmél features of the circumstances of
justice. It is simply stipulated that the membefra avell-ordered society have interests
which can only be met through social cooperatiane®the assumption that they want to
cooperate, and cooperate fairly, they will be abldecide amongst themselves what is
required for each one to meet the interests theyaidy advance. Of course, the question
then arises whether it is necessarily the casesthel individual who finds themselves in
the well-ordered society will feel they have angthto gain by cooperating in its
institutions. | see no reason to presuppose sot Wiald then need to be investigated is
what can be asked of such a person, or group ebpsy by the members of the well-
ordered society, and more specifically what (ifthmg) can be reasonably asked. This is a
big topic, and | leave it aside here.

Hence, | hold that we can ascribe first-orden-pablic, intrinsic interests to the
members of the well-ordered society of JusticeaamEss simply by stipulating that they
all can benefit, in a fair manner, from social gditical cooperation, and that they are

rational and reasonable persons.

9.2 Psychological facts in the original position

I have delineated the essential features of thalmees of the well-ordered society
which can be ascribed to them on the basis of dneative conception of the person
employed by Rawls. Such persons are reasonalitenahtfree and equal, and possess a
conception of the good, which can be furthereddmyas cooperation, but which is also in
partial conflict with the interests of the othegdy equal, rational and reasonable persons in
their society. Any further things we say about plsgchology and character of the
members of the well-ordered society follow not frthis conception of the person, but
from the facts about human nature which are madeadle to the parties in the original
position. To argue for Justice as Fairness angritgiples, Rawls makes various claims
about these psychological facts, and these givedhtecular character of his version of the
well-ordered society.

364 Such scepticism was expressed early afterubkcpation ofA Theory of Justicey Nagel (1975)
and Schwartz (1973). Rawls's response to Nagebedound aPL, p. 196 fn31, and the surrounding
passages.
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At this point, let's remind ourselves of the placel roles of moral psychology

within the original position, once again. From s&té4 we have:

-Psychological facts have the role of showing widohceptions of justice avoid fultility,
and hence are realisable and stable over timevoufable conditions. Psychological facts
also have the role of showing which conceptiorusfige is more likely to be stable than

its rivals.

-Psychological facts are employed in both parthefargument from the original position,
with different readings being available for wheml dnow exactly they are so employed.
The two extreme readings or renderings, situategabsite poles to each other, are these.
Psychology could not play an arbitrating role atrathe first part of the argument. Hence
any conception which was stable could be chosee thed would only need to be shown
to be non-futile in the second part of the argum@ntarbitration between different full
moral psychologies of different conceptions ofigestould occur in the first part of the

argument. In between these two options, theresaisontinuum of others.

From subsection 5.2, and section 11 (which isyebime) we have

- Once the principles of justice have been prowigily chosen in the first part of the
argument, they can then be referred to in devetppimoral psychology corresponding to
those principles. Hence moral psychology presuppos@al principles. Developing a
moral psychology also plays a role in further sfy&eg moral principles. The principles
which are chosen at the end of the second pahiecditgument from the original position
are the fully justified principles of justice, aate the principles which have normative

authority (this will be emphasised in section 11).

- In saying that psychology helps to specify marahciples, but that our particular moral
psychology depends upon assumed moral principles|so seem warranted in saying
similar things about the relationship between thieception of the person and moral
psychology. So developing our moral psychology ypesses a certain conception of the
person. But in the course of developing our mosgthology we can also specify our
conception of the person. However, unlike with pipes of justice, the basic (minimal)
conception of the person remains unchanged thraudhs (as was stated in subsection
6.1).
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From this, we can draw the following distinctiol$e can distinguish between
those aspects of human psychology whichcarestitutiveof the conception of the person
when it is embodied in human beings, and thosecéspé human psychology which are
supportiveof the conception of the person being embodidtuiman beings. The first of
these is composed from what we might call the mahioontent of the conception of the
person, which we have outlined above, and alsaahéent which is added to that
conception of the person when we come to specdtydbnception of the person with
regards to the case of human beings. The secahes# is composed of the necessary and
sufficient psychological and biological charactiecs which a person must have in order to
be able to realise the conception of the persanwhich are not themselves elements of
that conception of the person, and hence cannsaibleto be constitutive of it.

The relationship between the conception of thegerbetween a set of principles
of justice which is in accordance with that conaapbf the person, and between human
psychology overall, appears to be this. Part otctir@ent of any viable set of principles of
justice must be the provision of the resources egdéor human beings to realise the
conception of the person — i.e. to realise the twaval powers and meet some minimal
level of a fair determinate conception of the gobliis consists in the provision of
resources which are sufficient to allow a humamdsicapacity to realise the conception
of the person to indeed be realised — both theuress which constitute that capacity, and
those which support it. The further content of aiaple set of principles of justice will
detail how the further goods of social cooperatom going to be distributed, i.e. how
social primary goods are going to be distributedyfédetween all the different moral
persons. In other words, the further content of etyof principles of justice distributes the
social primary goods which are surplus to realigxagryone's moral powers, and meeting
everyone's conceptions of the good to a minimadlléhis latter minimum must be met for
everyone in order for social cooperation to be rallyweneficial, and hence for the

society to even be a well-ordered sociéfy).

365 Rawls describes what this minimum must be eltatlF, pp. 97—100 esp. fn21. The minimum is
basically the equivalent in Rawls's theory to tba4gooperation point in social contract theory gathg

What this non-cooperation point is varies from tiygo theory. For example, in Hobbes (1651) itis State
of Nature (see the famous chpt 13). Rawls's thimodystinctive in that his “non-cooperation poiig”

actually quite high. In fact, it is not really acate to describe it as a non-cooperation, givenrbdelieves
that cooperation can exist which is not just (ssstign 7 above). Rawls himself describes it as the
“guaranteeable level” which allows for at leassatisfactory political and social worldJK, pp. 99—100,
see also pp. 127—130). It might alternatively barabterised as the minimally just, or even betteimally
reasonable cooperation point. Rawls believes tgtick as Fairness is the most reasonable conoegitio
justice as it represents the fairest departure ftmrminimally reasonable cooperation point. On-non
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In order to be able to come to a decision in thgmal position, given the
fundamental interests of their representees ingoiaral persons, then, the parties there
must be able to determine the following, througteotion on human psychology. They
must determine what essentiafor it to be non-futile that (1) human beings rsalheir
moral powers and that (2) human beings each reeefag allotment of the social primary
goods. Furthermore, given this, the parties mst ebnsider, given the facts of human
nature, what makestnore likelyfor (1) and (2) to obtain. Finally, they must atsmsider
which principles allow the fairest allotment of &d@rimary goods, given the previous
two requirements have been considered.

Departing from the minimal account of the conaapif the person, we can try to
account for the presence of the other featureseofrtembers of the well-ordered society
and their principles of justice as specified by Rawnd what they imply about his
assumptions of human nature. Whereas Rawls work&ebods from a conception of the
person, through the various stages of the argufr@ntthe original position, by reference
to human nature, to a set of principles of justwee,can take the conception of the person,
the set of principles, and the set-up of the oabposition as given, and attempt to
reconstruct in more careful detail the assumptaly@ut human nature which Rawls
makes, both explicitly and implicitly.

As noted above, and in the introduction, | shatllme attempting this task here. |
know for a fact that it would be a serious lab&uch an account would first have to
outline the psychology presupposed by Rawls's adsaf both moral powers — the
ability to develop a conception of the good, arelgbnse of justice. As noted in subsection
3.1 above, we should view all these, plus the presef a determinate conception of the
good, as elements of the moral psychology of thenbegs of the well-ordered society.
The study would then need to take in the accoungslbrespect and self-esteem — a
topic which has been well covered in itself, buiahhhas still not been linked up to the
rest of his moral psychology in a systematic W&ythere would also been a need to look
in depth at various more particular psychologiaaits, such as the Aristotelian
Principle®®” Beyond the account of self respect, there would beed for a thorough
assessment of Rawls’s argument for the primary gi@rauin a psychological perspective.

The account of moral development is complex imlétail, and has nowhere, | feel, been

cooperation points (or as they are sometimes callea-cooperative baselines, or nonagreement pamts
general, see Barry (1989) esp. chapter Il.
366 SeelJ, pp. 440—446/386—39BL, pp. 318—319. Recent work includes Zaino (19983alE
(2005), Doppelt (2009), Zink (2011)
367 Se€l], pp. 424—433/372—380, 440—441/386—387, 528/463;-5372/500—501PL, pp. 203
fn35, 207
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adequately covered. Nor has it been explored honpatible it still is with subsequent
developments in the field, or with Rawls's own nfiedtions of his theory®®An account

of moral development will need to be linked to anaunt of the moral emotions, and their
relations to the moral and natural sentiméft3he account of the moral motive in Rawls
— the motivation to be a just and reasonable persdras not been systematically explored,
nor the more general notion of acting on princigegght, as opposed to habit or
custom®’°The notion of a psychological reciprocity principhél need to be examined at
length®"* The discussion of envy, and the other special pegdies, need to be related to
related to what has gone befdféAnd | feel we still lack an adequate treatmenthef
congruence argument in all its det&fl3.

In both earlier and in subsequent chapters, | Inaage occasional references to the
content of this moral psychology when appropriateniy arguments or outlining my
position. But | do not view these scattered commmastat all amounting to a full account
of Rawls's moral psychology, though | have triedittthem as best | can to what my
current understanding of the overall shape of psgthology currently is. But, as | have
said before, a thorough account of Rawls's mongthpsiogy would take a whole other
thesis in itself.

368 See in particular], pp. 467—479/409—419. Existing discussions inclBdéchard (1977), Kearns
(1983), Alford (1991) chpt 7, and Baldwin (2008). gp8—261
369 Se€l], pp. 442—446/388—391, 479—490/420—429. Importastubsions include Deigh (1982),
Taylor (1985) chpts Il and IV
370 SeelJ, pp. 476—A479/416—A41BL, pp. 48—54, 82—86. Discussions include Bates (L Bdrry
(1995b), Freeman (2003), (2007b) chpt 5. See atbw&zenbach (2009) pp. 82—88
371 SeelJ, pp. 490—496/429—A434. Pritchard (1977) and Ci @Gthapter 7 discuss this
372 TJ, pp. 530—541/464—A474. This is often covered inlitikeature on self-esteem and self-respect.
See, in particular, Zaino (1998)
373 Se€lJ, pp. 567—577/496—50%L, pp. 201—206JF, pp. 198—202. For discussion, see Barry
(1995b), Freeman (2003), (2007b) chapters 5 aikddus, chapter 4
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Chapter 5: Moral Psychology in Political Liberalism

This chapter explores the connection between Raaés/elopment of his political
liberalism and the question of stability. It alsmsiders, as a distinct issue, what relevance
Rawils's shift to his later philosophy has to tHes@nd content of his moral psychology,
though it comes to no definite conclusions as @g#re content. Section 10 presents an
outline of the chapter. Section 11 introduces ag@enes the notion of stability for the
right reasons, which led to Rawls's adopting tleaidf political liberalism. Section 12,
after first outlining the major features of polaldiberalism, then reconstructs why Rawls's
commitment to stability for the right reasons legblitical liberalism. In section 13, | then
remark on alterations in Rawls's use of his mosgtpology during the politically liberal
period. | highlight how the roles of moral psychpjaare essentially the same in the later
philosophy as in the earlier philosophy. | theneggome small indication of the extent to
which the shift to political liberalism could infumce the content of Rawls's moral

psychology.

Section 10: Outline of the Chapter

The initial focus of this chapter is not on mgoaychology. Its initial concern,
rather, is to try to get clear on the reasons waeyquestion of stability led to Rawls
revising his theory. | believe that only after gejtclear on this we can begin to examine
to what extent Rawls's later political liberalisandes changes to his moral psychology. |
do not explore extensively what alterations maypéeded. Once again, as in chapter 4, |
believe that more extensive empirical researcleexiad. But, in addition, my analysis will
leave the more precise relationship between psggyand justification in the original
position in the later philosophy for the most parexamined. Hence, even more so than
my other chapters, this chapter only representsangwork for assessing the content of
Justice as Fairness's moral psychology.

Other discussions of why the concern with stabiétl to the revisions d?olitical
Liberalismhave proceeded differently. They have looked tiividual elements of the
stability argument as it was presented reory with the aim of determining which of
them required Rawls to revise his vieWsI believe this is a less than ideal approach —

though | would not claim it is hopeless. It maytbat there are elements of the stability

374 At least in part, this is the approach adopteBarry (1995b), and Freeman (2003), (2007b)
chapters 5, 6.
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argument and of the moral psychology which nedaktdropped, in order for the stability
argument to succeed, given the further assumpRands adds to his theory in his later
period. Against most critical opinion, | actuallgubt that this is the case. | suspect that
Rawls actually retains all of his existing argunsentsome altered form. | believe that he
can do so, providing he can argue, amongst otlegghthat the account of human nature
in Theoryis still correct in the appropriate ways. But e¥eRawls is wrong in his account
of human nature, this would not make the approauh pitting myself against here the
right approach. We should first seek to attainesiclinderstanding of just what the
additional premises were which Rawls added tolesty, and from these reconstruct why
the changes were necessary. From this foundatiercaw then accurately assess what
changes Rawls did make, and even more importartit shanges he should have made.

As mentioned, the approach | adopt shares somenooality with the approach in
the previous chapter. | attempt to find the mosidand minimal presuppositions which
Rawls must have made in order for him to judge hiitheory needed to be revised. Once
we have these, then we can investigate why thegadion the other elements of the
theory in the way they do. The overall aim of thapter, then, is to investigate what
changes Rawls's political liberalism brings for to@tent and roles of moral psychology
within his theory)y firstdeveloping an understanding of why consideratafrstability
led Rawls to revise his theory in the first platkee chapter will proceed by first
examining this latter issue (sections 11 and 1&)eh move on to the former issue, though
| consider it more briefly (section 13).

| first clarify the notion of stability which istavork in Rawls (section 11). | then
introduce the basic ideas of political liberalissedtion 12). | then turn to Rawls's account
of why stability forced changes in Justice as Fess On investigation, Rawls's reasons for
the changes he made are presented by him in aagtistefashion.

I will then turn to what ramifications this had fine moral psychology. I first
outline how Rawls's moral psychology is employethim later work — highlighting that
though it is employed slightly more expansivelyriti@athe earlier work, it plays basically
the same roles. | then very briefly comment on vaoat of impact restrictions from the
idea of political liberalism might make on the cemit of the moral psychology, when it is
brought forward from the earlier work. | argue tb@ild well be quite slight, but aim to

leave the matter open, and to urge caution. Alhisf occurs over section 13.

Section 11: Stability for the Right Reasons
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What led Rawls to make the changes he did? | kavar said that Rawls holds
that any conception of justice, to be fully justdi must be able to be accompanied by a
moral psychology which shows how the well-ordereciety corresponding to that
conception can be stable over time (subsections332section 4). But the notion of
stability has not been presented with all its elemas of yet (except in summary fashion
in subsection 3.2. It was also briefly mentionediagn subsection 5.2). Rawls's full
commitment is that any theory of a well-orderedistycnust show how that society can
be “stable for the right reason¥.”

In this section, | first remark on when Rawils iolnoed the phrase, though not the
idea, of stability for the right reasons to hisdahe | then outline the two elements of
stability for the right reasons, and | then showhibey are interdependent.

Rawls does not make it easy to recognise just vanenwvhere the idea of stability
for the right reasons is at work in his theory. Phease “stability for the right reasons”
was only introduced in “Reply to Haberm&&® and then subsequently incorporated into

the introduction to the paperback editiorPafitical Liberalism There Rawls remarks that

The phrase “stability for the right reasons” doesaccur in the text dPL, but
“stability” should usually be given that meaningaoth TheoryandPL, as the

context determine¥’

The idea of stability for the right reasons is presn the earlier and the later philosophy.
To illustrate this continuity with an example, whdiscussing “the criterion of stability” in
Theory Rawls notes that “some ethical theories havedhbit entirely.” The example he
gives is of an interpretation of Benthamite Utiligamism, in which psychological egoism is
presumed. The utilitarian legislator arranges sgsiénstitutions so that, nevertheless, an
artificial identification of interests result§® But surely such a society could be stable and
persist over time? The point is that it would nettbe kind of stability Rawls is interested
in. Rawls's contrast can only make sense if thenmgaehind his use of the word
“stability” in this section ofTheoryis stability for the right reasori§’ Stability for the
right reasons, then, does not enter only with Ravaglitical liberalism.

Stability for the right reasons is a characterisfiwell-ordered societies, and it has

two elements. Stability obtains for thight reasonswvhen the society is governed by a

375 PL, p. xxxvii
376 PL, pp. 388 fn21, 390, 392
377 PL, p. xxxvii
378 TJ, p. 455/399
379 TJ, pp. 453—455/397—399. For confirmation, §de p. xI
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public conception of justice (section 2). The ingtonal arrangements of the society are
hence publicly justified, and the society meetstewvls calls the liberal principle of
legitimacy (see below). Such a society, organiseaccordance with the right sorts of
reasons, istablewhen human beings growing up in such a societyiabé to develop a
sense of justice strong enough to lead them te@as to support the basic institutions of
that society (subsection 3.2). Both these elenemetgssential. Not only must the
“character and interests [people form] by livinglena just basic structure [be] strong
enough to resist the normal tendencies to injustloeaddition, the people's support of the
justice of the society cannot be merely a functbthem acting on the basis of other
reasons or motivatior’&° It must based on their express and “reasoned’stpy In the
manner | put it earlier in subsection 3.2, it moesin virtue of the members of the society
being moved by the reasons found in the public eption that the well-ordered society
and its institutions are sustained.

I now discuss each half of the idea of stabildythe right reasons in turn. The
second half of the “stability for the right reasbakgan connects to the widely (though
not ubiquitously}®? acknowledged liberal ideal of public justificatialeremy Waldron
eloquently characterises it:

the social order must be one that can be justibetie people who have to live
under it ... dransparentorder, in the sense that its workings and primspl
should be well-known and available for public afyemesion and scrutiny.
People should know and understand the reasonkddrasic distribution of

wealth, power, authority, and freeddf.

This idea is not unique to Rawls, and is not retd to his political liberalism, or other
theories which accept the distinctive key elemérthat view. Certain writers place the
idea of public justification at the heart of theiork, whilst simultaneously rejecting
Rawls's political liberalism®*

When the ideal of publicity obtains for a socigiyblic justification is achieved. In
the later philosophy, the ideas of public reasoud, tae liberal principle of legitimacy are

380 For an illustration of how we could conceivepdhciples of justice being supported by a society

without the members of that society being movedhioge principles itself, see Cohen (2008) pp. 1229-1

381 SedF, p. 185—186PL, pp. 142—144

382 See fn389 below

383 Waldron (1993) pp. 57-58

384 One such writer is Gerald Gaus. See, for exanni (1996) pp. 3-5 for the endorsement of public

justification, and (1996) pp. 131—136 and (2003 patler 7, for the rejection of Rawls's politicaldialism.
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also introduced. Public reason, briefly put, islioey of knowledge, methods of inquiry,
reasons and justifications from which are specifted basic moral and political values
that are to determine a constitutional democraiieeghment's relation to its citizens and
their relation to one anothet>® Public justification is hence to be achieved tigtothe use
of public reasoning.

Given the nature of liberal democracy as a palitizder, Rawls assumes that
public justification is needed in order for thetihgions and constitution of society to be
legitimate. A political order, in anything othemtinan anarchist society, is an expression of
state power. State power, in an ideal liberal deamg must ultimately only be wielded by
citizens as a collective body. The apparatus obtate, which constitutes a huge resource
of technological know-how and institutional machienust be used only in ways which
can be given public justification. Hence, the iddadral state as an entity is not conceived
as anything over and above the citizens of the stadl the state apparatus taken together
in conjunction. But state power — liberal or nas-always coercive power, backed by
sanctions® Intuitively, this is enough to urge the need fegitimacy. But beyond even
this, the political structure and basic institusaf a society impact on the character and
aims of those who develop under them in profourdideep ways. Such a great impact
also calls for justification. The ways in which thecial order influences our upbringing
must be capable of some appropriate kind of refleendorsement by each member of
society when they reach maturify/.

The liberal principle of legitimacy, as Rawls fartates it, states that “our exercise
of political power is fully proper only when it exercised in accordance with a
constitution the essentials of which all citizesdr@e and equal may reasonably be
expected to endorse in the light of principles aledls acceptable to their common human
reason.**®Public reason is the common human reason spokieeref or at least a major
section of it. Any liberal view which endorses tlea of public justification — which aims
to bring about a liberal regime governed by thatrigasons, meaning public reasBis

has need of a similar principle of legitimacy. ¢&ll theseublic justification

385 PL, pp. 441—442CP, p. 574 P, p. 132
386 PL, pp. 68, 136, 216—21TP, p. 482
387 PL, pp. 68, 269—271TJ, p. 7/6—7. See alsb], pp. 514—519/451—456, on autonomy, which at
least in part is conceived as a kind of reflecémdorsement of how our upbringing influenced the
development of our character.
388 PL, p. 137
389 Not all liberalisms endorse the ideal of puplstification, or place it at the centre of theddof
liberalism. These include certain Hobbesian lidenas, certain value—pluralist liberalisms, and @iert
perfectionist liberalisms. In this taxonomy | hde#lowed Quong (2011) pp. 12—21. | do not say it
varieties of these liberalisms must reject or ddemphe importance of public justification, butlaast some
examples of each do so. See in addition fn108 helow
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liberalisms**°

So the well-ordered society of Justice as Fairnasst be governed by the right
reasons: public reasons. But the society mustlasgiable, and stable for those reasons.
The well-ordered society must not only possesshdigaonception of justice. It must also
persist, given favourable conditions. And it mustgist, given favourable conditions, due
to its public conception.

The idea of stability spoken of here is essentilé same as that outlined in
subsection 3.2 and elsewhere. | summarise it dgam It can be boiled down to two
elements. The members of the well-ordered societstiine able to realise a moral
sensibility the content of which is given by thebpia conception of justice. As we have
seen, this sensibility consists in the two moral@s. Furthermore, this sensibility must
be compatible with human nature more generallys Tintans that the psychological
strength of the motivations incorporated into therahpowers, and the strength of the
other motivations which are congruent with those/grs, must win out, at least in
favourable conditions, against the strength of et further motivations human beings
may be capable of developing under the institutmfrthe well-ordered society. Realising
such a moral sensibility means that the membetiseo$ociety grasp and are moved by the
right reasons. The greater strength of these ntaiive in comparison to opposing, unjust
motivations, makes the society stable.

The account of the correct public conception, @uedcorrect account of a stable
well-ordered society, are interdependent. It shtweldemembered from chapter 2 that a
well-ordered society must be sufficiently stablemer for a conception of justice to be
justified, all-things-considered. To recap, a pisgmbconception of justice can fail in the
argument from the original position in three walsst, its principles can directly fail to
meet the fundamental interests of the represenfeég parties in the original position.
But even if this test is met, a proposed conceptigastice can fail if, second, it fails to be
associated with a suitable moral psychology capab{&) being realised by human beings,
and (2) winning out against the special psycholdigt is unable to meet one or both of
these requirements, it would hence be futile. Thardl finally, it may be that all these
requirements may be met, and so the conceptiamstte will be likely enough to be
stable, given favourable circumstances. But it imayhat the conception is comparatively

less stable than some other conception which nadldtse same criteria. It may come with

390 This moniker follows Quong (2011) p. 17, thowghhis usage public justification liberalism is a
variety of political liberalism. | have restrictélae term “political liberalism” to Rawls's view, trose
positions which share the distinctive basic comraitta of Rawls's political liberalism. These ardinatl in
subsection 14.1. | have not used Gaus's “justdigatberalism” as | believe this is better resehfer Gaus's
own view. See, for example, Gaus (1996), (2003}pptehreB.
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a higher risk of being unstable, as was consideretiapter 2. The alternative conception
will then win out in the parties’ overall judgemgeaud the conception will have failed the
test of arbitration.

If a given set of principles of justice fails thaility test**

then even if a society
manages to come about which is governed by thegponding public conception of
justice, we can assume that many members of tlcatgavill eventually be moved to act
unjustly. The ones who possess sufficient powdrsuitceed. In so far as these powerful
individuals use their power to alter the basicatite of society, the institutions of the
society will become unjust. They will no longer e expression of the collectively
exercised power of the people, constrained bydfairements of public justification. The
institutions will be an expression of the will diet most powerful factions in society. This
amounts to the well-ordered society being unstdbtdyy definition a well-ordered society
is governed and its power employed in accordant itgi public conception of justice.
Hence that conception of justice is unable to [stasned, even under ideal conditions.

By the requirements of the argument from the aagposition, this means that that
conception of justice is unjustified, all-thingsasidered. But this means that the principles
of that conceptioannotprovide the right public reasons by which a wetlered society
is to be governed. Even though we can imaginettiitonception is capable of being
realisedas public conception, it is incapable of besugtainedThis means it is unstable.
But therefore, such a society was never governgtidyight public reasons in the first
place, as the right reasons must always be staasons over time.

In summary, stability for the right reasons obgainly for conceptions of justice
which can be public conceptions shared betweem#rabers of the well-ordered society
andwhich are stable over time. Reasons cannot baghereasons without also being
stable. And a conception of justice cannot be stédnl the right reasons without its well-
ordered society being governed by a public conoepf justice. Hence, as was just stated,
the account of the correct public conception ofipgsand the account of the stable well-
ordered society are interdependent. It is importaugget this dual-criterion on any
conception of justice right in order to be clearvdny the issue of stability for the right

reasons leads to the revision of Justice as Faiin&s a politically liberal theory.

Section 12: The Road to Political Liberalism

391 | leave aside here complications arising framstdering the arbitration test.
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In Political Liberalism Rawls indicates how the commitment to stabildythe
right reasons led to the revisions of Justice as€ss, and his endorsement of the idea of
political liberalism. But his exact reasons arefadiyy or properly elaborated. To begin, |
first introduce the ideas and modifications Rawtsdduced into his theory in order to turn
it into a politically liberal theory (subsection.12 Given this account, | then assess
Rawls's statements as to why commitment to stgliditthe right reasons led him to these
revisions and additions to his theory (subsect@2)l | argue that these statements are in
part misleading. But, whatever his exact reasoasy|®&s commitment to public
justification and to what he calls reasonable pisirais enough to lead to these revisions

in any case.

12.1 Basic features of political liberalism

To begin to outline the idea of political libesaf, | first note that Justice as
Fairness (and the internal problems which Rawlsgreed in it which led to its revision),
and the idea of political liberalism more generadlge distinct. It was reflecting on
problems in Justice as Fairness which led Rawimfitical liberalism*®? But the general
idea can be reached by different routes, and fartadlin subtly different way$-

There are several ways we might choose to intredue idea of political liberalism.
| start from an assumption Rawls makes about thttuions of liberal democracy. The
institutions definitive of the ideal of liberal dexracy — the fundamental liberal rights and
liberties, and the arrangement of social instingisuch as to guarantee every member of
the society the ability to make effective use afsi libertie®* — inevitably give rise to a
diversity of different comprehensive conceptionshef good, comprehensive religious and

philosophical doctrines, and comprehensive way#ef®

Liberal democracy is marked
by permanent pluralism.

A comprehensive conception or doctrine “includesaeptions of what is of value
in human life, as well as ideals of personal virne character, that are to inform much of
our nonpolitical life (in the limit our life as alwle).” Furthermore “by definition, for a

conception to be even partially comprehensive usnextend beyond the political and

392 PL, p. Xv—xvi
393 Rawls citesRL, p. 374 fn1), Larmore (1990) and Shklar (1989%ther writers who can be counted
as political liberals, but who reached the idealifferent routes. Neither are Rawlsians, partidyl&hklar.
394 PL, pp. xlvi, 6
395 PL, pp. 3—4, 36, 39, 63—64
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include non-political values and virtué*(what a non-comprehensive, i.e. political,
conception amounts to is outlined below). Comprshenconceptions can be both liberal
and non-liberal in their values and outlooks, aand ke either secular or religiotié . There
have always been many comprehensive doctrines agamst one anoth&¥ In a liberal
democracy, the diversity of opinion can be expetddae greater than under other regimes,
due to the guarantee of the basic liberties, inolyfreedom of thought, conscience,
speech and associatiof.

Given that liberal institutions foster and promsteh diversity, the question is
whether this diversity is compatible with the ladiegm sustainability of liberal democracy.
Are the institutions of liberal democracy self-cwfag? Do they give rise to too much
diversity, such as to make it likely that too maaynprehensive doctrines will arise which
reject the basic liberties and ideals of liberahderacy, and do what they can to
undermine then{?°

In order for this outcome to be avoidable, it musthe case that there are not
merely comprehensive doctrines, but reasonableiarehsonable comprehensive
doctrines’® A wide enough selection of the doctrines whicsarinder the institutions of
an ideal liberal democracy must be reasonabldserte capable of reforming themselves
to be reasonable if treated reasonably by alreealyonable doctrines. Such doctrines are
held to reform themselves by the lights of theimawaditions of reasoning and reflection —
not by political pressure or coerciéff.Reasonable comprehensive doctrines are defined as
those which are willing to wholeheartedly suppbg institutions of liberal democraé$y?
providing that they have good assurance that enotititeir fellow citizens are willing to
support those institutions as wélf. Reasonable doctrines act reasonably in favourable
circumstances. In unfavourable circumstances, iichmhey are threatened by many
unreasonable doctrines, they still wish that theyld behave reasonably. To the extent

that it is possible, they try to act so as to babgut the liberal institutions which accord

396 PL, p. 175. See also p. 13
397 PL, p. XXXViii—XXxXxix
398 SedPL, p. 37
399 PL, pp. 36, 63—64
400 See Rawls's statement of the “fundamental mquidsif political liberalism,PL, pp. xvii, xxxvii, 3—
4. See als€P, pp. 620—622
401 PL, pp. XXXVii—xXxXix, Iviii—IXx,
402 PL, pp. 65—66. On the idea that conceptions of ttegoust come to be reasonable by reflection
using their own traditions of reason, see, for egampp. 36—37, 169, 386—387. | note that p. 16bfis
misleading in this respect when says that a palltidiberal conception of justice “shapes comprediee
views to cohere with it.” This makes it sound lik@coming reasonable is simply a psychological or
sociological process which happens over time. Rathe comprehensive doctrines must reason their ow
way to being reasonable.
403 PL, pp. 38—39, 58—61
404 PL, p. 49, 54
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with their commitment to liberal democracy in thituire*°®> As should be stressed, many
comprehensive conceptions — again both liberalrmmdliberal — are assumed to be
reasonablé®

The reasonableness of reasonable persons, gangdpctrines was partially
described in subsection 8.2. We can expand orctiztcterisation here. Earlier | stressed
that reasonableness consists in the willingnepsapose fair terms of political
organisation and cooperation. A second aspectasbreableness consists in a willingness
to recognise the burdens of judgem®AThese burdens, as an aspect of the circumstances
of justice, were mentioned previously in sectioit they have yet to be elaborated fully.

The burdens of judgement are “the sources, oresaws disagreement between
reasonable person&>® Though reasonable persons are motivated to beiemtisus and
to come to fair agreement with each other, neviasisdor various reasons disagreement
can be expected to persist between them. Betwa@somable persons, such disagreement
is reasonable disagreement. What is to be avogdtetiidea thadll disagreement stems
from “most people [holding] views that advance tleevn more narrow interests” or from
the fact that “people are often irrational and very bright.” These represent sources of
unreasonable disagreement, not reasonable disagméeno grasp what is involved in
reasonable disagreement, we must bear in minddifferent kinds of judgement' that
reasonable and rational persons are required te nretional persons must balance their
various ends and assess their overall plan offié&asonable persons recognise they must
assess “the strength of peoples' claims, not aydynat [their own] claims, but against one

11 and also assess their “use of

another, or on [their] common practices and ingtins
[their] theoretical (and not [only their] moral apdactical) powers*?

But even when people recognise these complex#iesare conscientiously trying
to come to reasonable agreement, there are a hestsons as to why we might expect our

judgements to nevertheless diverge. Jonathan Qauumgnarises them clearly.

(a) empirical and scientific evidence may be comgaes conflicting, )
people may disagree about the relative weightdligrent considerations

405 See, for exampl®L, p. 54, where Rawls says that the requirementsasfonableness, like
Hobbes's laws of nature, binoh‘foro internd. See Hobbes (1651) p. 110
406 E.gPL, pp. 170
407 SedPL, pp. 54—58, for this first feature, and pp49—50,the second
408 PL, pp. 55—56
409 PL, p. 55
410 PL, p. 56
411 PL
412 PL
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should carry, €) all conceptions are to some extent inherentlyuesand
subject to hard casesl) the way we assess moral and political values is
inevitably shaped to some degree by our totaklfigerience,d) there are
often different kinds of normative consideratiomsbmth sides of a question
which fully rational people may not agree how taqa, andf§ social
institutions are limited in the number of valuesytitan incorporate, which

will sometimes necessitate difficult or even tragioices*

The burdens of judgement are hence the explanfiidhe permanentasonable
pluralism found in even an ideal liberal democr&dy.

Though they are divided in their comprehensiveceptions and doctrines,
reasonable persons desire to live together witbrottasonable persons on terms that are
reasonable and fair. As was outlined in subse@&@i@nreasonable persons recognise each
others' individual sovereignty, and the need faparative endeavour to be fair, for its
own sake. To organise their joint affairs, howeveey need to develop liberal conceptions
of justice. They need articulated principles araboms of sufficient determinacy to come
to agreement on their political arrangements, deast to narrow disagreemémt.Such
conceptions of justice are political conceptiongustice, in contrast to comprehensive
doctrines and conceptions. Political conceptioesnaoral conceptions worked out to apply
only to a specific subject — the political instituts of a liberal democracy, and to articulate
their political ideals, including justice and legiacy**° One difference between a political
conception of justice and a comprehensive doctsitence down to scope. The former
applies only to the political relations betweelizeibs, whilst comprehensive doctrines may
apply beyond this, to the limit of the whole of tingiverse and realit$’

There are many such liberal political conceptiohgistice. Justice as Fairness is
just one of them. They are bound together as a tiashree common features. They
assign certain basic rights and liberties to aitszel'hey assign a special priority to those

rights and liberties “especially with respect te tood and perfectionist values.” And they

413 Quong (2011) p. 37, citil}, p. 55—57.
414 PL, p. 36—37. Several authors have questioned Raadsunt of the burdens of judgement, and
the use he puts it to. See, for example, Wenar3Ppp. 64—69. It is inessential for me to addreshs
claims here. Quong (2011) pp. 245—246 thinks tteawlBian-style political liberalism can be defended
without the burdens of judgement, provided we naimthat “normal human reasoning ... under liberal
conditions produces permanent disagreement,” wikite position | assume here.
415 SeePL, pp. 9—10, 156, 161, 223—227
416 PL, pp. xxxvi, xliii, 11—12. Note that justice andjiémacy are distinguished, as a legitimate
government may still enact unjust laws (pp. 427—428
417 PL, pp. 12—13
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attempt to ensure that all citizens receive adegakpurpose means to their libertfésl
shall refer to these three features as the threie Beatures of liberal conceptions. It is
subscription to these three features as necessguyrements on their political
arrangements which picks out comprehensive dosti@asaeasonable. If a doctrine does
not wholeheartedly endorse these three requirena¢istame level, whatever else it may
hold, it is not reasonable.

Political conceptions are further distinguishemhircomprehensive conceptions in
that they are developed purely within public reasom using public reasonifitf. Being
developed within the limits of public reason, tradifical conceptionsas a classare able
to be the focus of an overlapping consensus obredde comprehensive doctrines. To
repeat: an overlapping consensus need not be fcusa single liberal political
conception, but may be focused on sev&faThe idea of an overlapping consensus is
distinguished from the related idea ahadus vivendn the following way.

A modus vivendarises when “a plurality of conflicting comprehimesdoctrines”
are faced with certain historical circumstances tizae “turned out [such] that for the time
being at least, the balance of forces keeps akssdpporting the current arrangements
which happen to be just to each of theéfftThere is hence some kind of consensus around
shared political institutions. But each comprehemsioctrine in the society supports the
political settlement merely instrumentally. It repents for them the best they can hope for
given the roughly equal share of power between sedras and the other comprehensive
doctrines. If the power balance shifts, no side &gl compunction in reshaping the

society to accord with their comprehensive idealsiodus vivendnence occurs only

418 PL, pp. xlvi, 6, 223
419 See, for exampl®L, pp. 8, 223—227. Rawls argues that political cptioas are in addition
restricted to constitutional essentials and matiéfbasic justice”, e.gPL, pp. 227—230. Not all political
liberals follow him on this. See Quong (2011) cleaf® | do not believe my basic arguments are &ftec
whichever position is adopted, though there magnbee influence when we consider how psychological
theory interacts with the requirements of publias@n (subsection 15.2).
420 PL, pp. 44 fn46, 149, 482—48BP, p. 608—609LP, pp. 172—173. Conceiving of the
overlapping consensus as focused upon the gropplitital conceptions, is suggested by these passag
But this idea is not spelt out by Rawls himselfo@g (2011) chpt 6 represents a development anchckefef
the idea. | think he is probably on the right trattiough | have not had the time to reflect ongusition
sufficiently to tell whether | would want to enderis myself, or another similar to it. | have notérporated
this idea into the account of the stability arguiriarsubsection 15.2 below. The way that Rawls gmes
that argument does not reflect this feature offtiees of an overlapping consensus, but insteadatssitself
to talking of an overlapping consensus focusedustick as Fairness. Given that my aim in that seds
largely to indicate the continuity in Rawls's uratanding of the stability argument between the label
earlier philosophies, incorporating the complesitié the overlapping consensus having a wider feausd
be a distraction here. In addition, on Quong's wiew, the overlapping consensus is no longer stliat
within the second part of the argument from thegia&l position (Quong (2011) p. 186), but is rather
presupposed by the fundamental ideas.
421 PL, pp. xl—xli. See also pp. 146—7. By “happen tqumst to each of them” Rawls appears to mean
that the arrangements satisfy at least some aktipgrements of liberal political conceptions, tiwit the
arrangements are just from the perspective of eaniprehensive doctrine, for some of these may be
unreasonable.
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between unreasonable comprehensive doctrinesjweée unreasonable and reasonable
comprehensive doctrines.

The overlapping consensus of a well-ordered spdbst contrast, “consists of all
the reasonable opposing religious, philosophicad, roral doctrines likely to persist over
generations and to gain a sizeable body of adret&itn an overlapping consensus, “the
acceptance of the political conception is not apamise between those holding different
[comprehensive] views*®® Rather, the reasonable comprehensive doctrinemaffeir
preferred political conception for its own sake.

As we stressed in sections 8 and 9, in a wellyexdisociety members of the society
value political justice and the political institoitis of their society intrinsicalf?* Come the
shift to political liberalism, the account of thiecomes more complicated. First, each
political conception is accepted by the reasonatdmbers of the well-ordered society as
giving pro tantoreasons for its own endorsemé&fiThesepro tantoreasons are public
reasons, as a political conception is, as has &&idnpurely developed from public
reasoning. Reasonable comprehensive doctrinebemed determine for themselves how
thepro tantopolitical reasons stemming from the political cepiton they endorse are to
fit within the structure of their overall comprelsgére view. It is imagined that there are
many ways in which different comprehensive docsioan do this, and the political
conception itself gives no guidance as to how i® tib be conceived of as compatible with
reasonable comprehensive doctriff@ddow these added complications alter the stability
argument will be reviewed in subsection 13.1 below.

I now move on to introduce what is often thoughéi®the most notorious aspect of
Rawls's political liberalism: the idea that a lialgpolitical conception is developed and
presented as reasonable, and is not claimed tu&@&t The first question to ask ourselves
is: developed and presented by who? Individuakipaliconceptions will be developed by
particular individuals, such as Rawls, or they rhaydeveloped by politically active
groups, or perhaps certain professions, such dedhéprofession, or certain traditions,
such as various religions, or even by politicakiear A fully articulated and systematic
political conception is the sort of thing we migixpect to be developed by a philosopher
or similar academic, but we might imagine a pdditiconception which obtains only over a

422 PL, p. 15
423 PL, pp. 170—171
424 PL, pp. xxxvii—xxxviii makes it clear this this reafined in the later philosophy.
425 PL, p. 386.
426 SeePL, pp. 168—171, 386—387
427 See clear statement$at pp. xx, 94, 394—395. Comments by Raz (2003bPp.serve to
underline just how surprising we might find Rawlssition.
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certain area of political consideration, such a&sititerpretation of a constitution, or on

civil disobedience. The actual political concepti@ndorsed by many individuals will

most likely be a ramshackle collection of differgiotitical conceptions, ideas, reasons and
principles — and most likely none the worse fdfitBut really, all such exercises in
reflection stem from a common source: the publasom of a liberal democracy. So when
Rawls say that he does not put forwardtheoryas true, we should not focus on this.
What we should understand is that Rawls thinksttiebody of public reason in a liberal
democracy should not be understood simply as imnues own terms, but merely as
reasonable.

What exactly are reasonableness and unreasonab)@mehis context, such that
they can be contrasted with truth and falsity? Thes — i.e. the body of truths about the
world — Rawls assumes, is unitdfy.It is opposed to the False. But the False is niiary.

It is plural. There are many false things to thiBkt boththe Reasonable and the
Unreasonable are plural. There are many reasopgbi@ns, and only a selection of them
could be true. The many reasonable beliefs oppgesenany unreasonable beliefs. Again,
only a selection of the unreasonable beliefs ceutet be true. Truths and falsehoods, and
reasonable and unreasonable beliefs, are contreiaeh one of this pair of contraries —
true, false, reasonable, and unreasonable — ffeaetit category, and obtains over a
different range of beliefs or claims.

However, as Rawls understands these notionssrcdritext, reasonableness is a
more substantive notion than truth (though exastiat it means to say something is
“more substantive”, and to deny that it is simgymhal, is, | recognise, a deep
philosophical question). The sense of reasonaldeRaws/ls means is that developed here
and previously in subsection 8.2. From everythireg has been said, we can say that the
sense of “reasonable” meant is a specifically palitsense of reasonable. This is required
by the limitations of developing a non-compreheasionception of justice and legitimacy
suitable given the reasonable pluralism of iddsral democratic societies.

There can be assumed to be, similarly, a bodyuttid specifically related to
politics and political philosophy. Political libdism in no way aims to stop us from saying
or thinking this. Assuming the unity of truth, tkeran only one truth about the way that a
given society should be organised politically. Bigre can be many reasonable ways a
liberal democracy can be organised. The reasonpwlitycal reasonableness is,

nevertheless, the more substantive notion thatigadliruth is this: simply by saying that

428 For similar reflections, séd., pp. 159—160
429 PL, p. 129
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there is only one true way to organise a polity,deenot say whether this one true way is
liberal, or democratic, or autocratic, or anardhe. to properly organise a state, we
destroy it)**° But all the reasonable ways to organise a soaj@tgn Rawls's usage, are
liberal democratic ways to organise a society.sfith ways are committed to the three
basic features of a liberal regime. Hence politrealsonableness and political liberalism
are linked together for Rawls, and this gives lnsan of reasonableness quite substantive
content, even though he refrains from relating ithie notion of truti®!

Rawls believes that it is important that politicahceptions are put forward as
reasonable, and are not put forward as true, forther reason. When put forward as true,
a political conception can be in contradiction watigreat many comprehensive doctrines,
both reasonable and unreasonable (and, as it happith a great many political
conceptions§>? But it is unnecessary, for various reasons, fiiseaal political conception
to claim such a status — to claim it is true. Baraple, Rawls speculates that in proposing
itself as true, a political conception might prewvigself from being the focus of a
reasonable overlapping consensus. Hence, a lipeliital conception should be content
to put itself forward as reasonalffé.

I shall briefly summarise the elements of politidaeralism this subsection has
introduced. Liberal democracies are marked by peemipluralism in comprehensive
moral doctrines. But this pluralism is not simplynalism as such. It is reasonable

pluralism, as much of the disagreement arises legtwenscientious reasonable persons.

430 SedPL, p. 128, which clearly leaves this issue open.
431 See, for exampl®L, p. 94. Comments on pp. 374—375 indicate thatipsland political
philosophy form a distinct subject matter, whetiverare talking about political truth or political
reasonableness. See al$tPP, pp. 3—5
432 See, for exampl@L, pp. 126—127
433 There is much to be said about what putting fodweapolitical conception as reasonable and not as
true actually amounts to. | understand this to Haoth a metaethical aspect and a normative aspegt.
political conception will be accompanied by a mé#iaml story about the status of its principlegustice.
For example, Rawls’s liberal political conceptismresented with a constructivist metaethic. Bist th
metaethical story, whatever it is, needs to beiplylppresented as reasonable, and not as trudievbehat
we can best understand what it means to presenteteethical position underwriting a political ception
as reasonable and not as true by understandisd#iag public presented only@sma facie Individuals
then decide from the perspective of their own cahpnsive doctrines whether they are going to adbept
account as anything more thanma facie or else abandon it in their non-public beliefeeThormative
aspect of presenting a political conception asaeasle and not as true is that the normative aityhofra
political conception is only to be publicly assdrsprima facie Whether the political conception has
genuine normative authority, eithero tantoor all-things-considered, is again to be decidgditizens in
the well-ordered society from the perspective efrthiomprehensive doctrines. To fully defend this
interpretation of the idea of comprehensive doesiheing publicly presented as reasonable andsrtane,
and to critically assess it in light of how it reda to our interest in moral psychology in politiifaeralism,
would be a lengthy task. For example, | have sttitaetlthe normative authority of political concepis is to
be presented ggima facie but | have also (in the main text) stated itrisgented to reasonable
comprehensive doctrines po tanta | have not explained here how these two clairasansistent. But |
put it aside this and other issues for the coufski® discussion. Hence, for the rest of the caaptvill
simply refer to political conceptions of justiceifig presented as reasonable and not as true witindler
explaining what this means.
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The reason for this is that there are burdensdgfgment which effect even the debates
and disputes of those who are wholeheartedly trigrige reasonable. Comprehensive
moral doctrines can be both reasonable and unrabEoThe former endorse the basic
institutions and ideals of a liberal democraticimeg The latter do not. Being divided in
their comprehensive moral doctrines, but at theestime being subscribers to the ideal of
liberal democracy, reasonable comprehensive destrnand politically reasonable
persons — develop political conceptions of justiR@itical conceptions are marked out by
their scope. They are moral conceptions which apply to issues regarding the political
arrangements of liberal democracies. Political eptions are also marked out in that they
are drawn entirely from the public culture of liBedemocracies, and hence are exercises
in public reasoning. In a well-ordered society,ifoedl conceptions, taken as a group, are
the focus of an overlapping consensus of the reddercomprehensive doctrines. The
political conceptions providgro tantoreasons for their acceptance to reasonable
comprehensive doctrines. The full account of hoshguolitical values and principles fit
with a person’'s other values and principles isrgivg how their particular comprehensive
doctrine fits the former values and principles ithvthe latter. Finally, political
conceptions should ideally be understood as reasonather than true. There can be
many political conceptions, and many comprehensigeal doctrines, that are reasonable.
Assuming Truth is One, there can only ever be awylof truth regarding moral and
political matters. But the fact of reasonable gisrm means that political conceptions
proposed as true are not suitable as the focus o¥erlapping consensus.

12.2 Why was Theory's well-ordered society not stable?

Having laid out the fundamentals of the idea ditjgal liberalism, and earlier the
notion of stability for the right reasons, | nowaestigate what reasons Rawls had, or may
have had, for revising Justice as Fairness. | firssent Rawls's account. | then argue that
aspects of this account are misleading, in pagrdhle idea that the alterations to Justice as
Fairness were necessary in order to make its we#red society realistic. This is true, but
the revisions were needed anyway, simply in vidlihe combination of the need for
public justification, combined with the fact of smaable pluralism.

Rawls believed Justice as Fairness failed todddesfor the right reasons, in its
original comprehensive formulation. Hence why higl liteneeded to be reformed. Justice
as Fairness failed because of the facts that galliiberalisms more generally accept. It

did not recognise the fact of reasonable pluraligmnch characterises modern liberal
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democracies, even when they are conceived initheat form. But let's see how Rawls
puts the matter himself.

Rawls writes that the problem arises due to thme€falistic idea of a well-ordered
society as it appears Theory”*** In this original formulation of the well-orderedcsety,
all members of the society endorse Justice as@ssrand its two principles “on the basis
of ... a comprehensive philosophical doctrifi€.But as we have seen, “a modern
democratic society is characterised by ... a pkmrabf incompatible yet reasonable
comprehensive doctrines” which, being reasonaldeyal “reject the essentials of a
democratic regime?*® Justice as Fairness is, in its original formutatia comprehensive

liberal conception of justice. It also accepts thessentials. But this leads to the difficulty:

However, since the principles of justice as faimi@sr heoryrequire a
constitutional democratic regime, and since thé daceasonable pluralism is
the long-term outcome of a society's culture indbetext of these free
institutions, ... the argument irheoryrelies on a premise the realisation of
which its principles of justice rule out. This ietpremise that in the well-
ordered society of justice as fairness, citizerld ttte same comprehensive
doctrine, and this includes aspects of Kant's celmgmsive liberalism, to
which the principles of justice as fairness beldBgt given the fact of
reasonable pluralism, this comprehensive view tshetd by citizens generally,

any more than a religious doctrine, or some formtiitarianism®*’

The idea is that the society of Justice as Fairvelssn conceived as based on a
comprehensive conception aslineory cannot be realised. Its institutional structureg
rise to reasonable pluralism, and not the monisiawmitian comprehensive liberalism
which Justice as FairnessTheoryis described here as helping itself to when aigymn

the stability of its well-ordered society. To expalt members of the society to be, in some
sense, comprehensive Kantians is “unrealigficéven in favourable conditions. But if this
is unrealistic, then the argumentliheoryis not completed. The stability argument as
presented in that book does not by itself secueestability of the institutional structure of

434 TJ, p. xvi. See als€P, p. 488—490 which speaks of the societyfbéoryas being “utopian”, in an
unrealistic, and not realistic way (on this ladéstinction, sedF, pp. 4—5). See further subsection 13.1
below.
435 TJ, p. xvi
436 PL, p. xvi
437 PL, p. xl
438 PL, p. xvii
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the society described. As was made clear in settlasbove, and in earlier chapters, such
stability is required for full justification. Of ecwse, such a society might be stable, in a
certain sense, if those who accept the comprehensiision of Justice as Fairness impose
conformity to its requirements on all other memlmdrthe society. But this would require
the violation of basic liberal rights. The societguld be stable for the wrong reasons.
This is what Rawls asserts when he writes thabtaesy united on ... the reasonable
liberalisms of Kant or Mill, would ... require tlsanctions of state power [to be used in an
oppressive, illegitimate manner] to remain so [eafjjt"**°

This introduces some of the reasons for Rawlgsadion of his views. But my first
point is that simply saying that the well-orderedisty of Justice as Fairness was
unrealistic, or that it would require a repressidrich would amount to the contradiction
of its very own principles, is potentially misleadi What may be suggested is that Rawls
simply views the well-ordered society of Justicd-agness as psychologically unrealistic,
i.e. unrealisable or unstable in the light of humature. The changes in Rawls theory
would hence be forced by Rawls reassessing hieeadcount of human nature.

However, what becomes clearer from examining Rawlssition as a whole is that
the essential problem isn't just that we couldlmotg about the well-ordered society of
Theory It's that we should not even want to. What isontgint is not that the society of
Theoryis psychologically impossible, but that it wouldtibe stable for the right reasons
even if it were possible. As describedTineory the well-ordered society is unjustified. It
is either unjustified because its argument frorbiitg is incomplete, or it is unjustified
because elements of its argument from stabilityrao®ntradiction with one of the other
elements of the theory — the priority of libertyssdiming a close connection between the
priority of liberty and the fundamental conceptmfrthe person (not a rash assumption, |
feel), the argument from stability is also in cawtiction with the assumptions of the
conception of the person.

To see this, let's imagine, against the assumpfrem the burdens of judgement,
that the well-ordered society of Justice as Fagme$heorydid come about. The
members of the society have a public conceptignstice, which they follow and which
sustains the society in perpetuity. Is it the dhagthis society will be stable for the right
reasons?

Now imagine that the members of the well-ordem@zety consider the following
(for them) hypothetical scenario: what if others@aable comprehensive moral doctrines —
whether liberal or non-liberal — were to arisehgit society? Being reasonable

439  PL,p.37
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comprehensive doctrines, these other comprehedssteines will endorse some liberal
political conception of justice, even if it is nhistice as Fairness. Given the uniform
endorsement of the comprehensive version of Juatideairness, the members of this
society had not previously considered this possibiHence, consideration of it was not
included within the justification of the public cmeption of the well-ordered society
known to each member of the society. This situasqguerfectly possible by Rawls's
stipulations. Justification via the original positineed not be thought to be definitive, but
Is simply the most justified conclusion we can offezen the progress of our reflections so
far. 440

We might imagine two possible reactions to sugbottyetical moral musings, and

two corresponding extensions of the public conoeptif justice of the society:

a: If more reasonable comprehensive doctrines aroseuld be

justifiable to suppress them using the coercivegraf the state.

b: If more reasonable doctrines were to arise, iildmot be permissible to
suppress any of them, except if, in the case aéiteones, failing to suppress
those ones would be certain, or highly likely,dad to the liberal institutions

of the society being underminéd.

These two reactions can be thought of as extensioii® existing public conception. The
members of the society are formulating new beligi&ed to their existing attitudes, on a
scenario they have not previously considered. k®tdter Rawls, only societies which
adopted above would be classifiable as stable for thetnighsons.

Societies which conform & though perhaps stable, are not stable for the rig
reasons. This is because their public conceptigasbice, which would contaia, could
not be publicly justified to new reasonable compredive doctrines if any were to arise.
Givena, new reasonable comprehensive doctrines wouldiyeressed. But how could
this be justified to the advocates of those doegthAfter all, the new doctrines would
endorse liberal democratic institutions. Being oeable, they would be willing to offer
justifications for this endorsement which wouldpaélic. This would require that those

justifications be understandable by anyone else evitmrses the ideal of liberal

440 Se€lJ, p. 52/45—46, 508—509/580—58, p. 31
441 The question of whether and to what extest fitsirmissible to oppressireasonableomprehensive
doctrines is a complicated one. | do not take ihepe. Rawls says something about it (see, for plaifJ,
pp. 216—221/190—194 and 575—577/503—505), andsthigei has recently received extended treatment by
Quong (2011) chapter 10
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democracy. The public culture and body of publas@ning of the existing liberal society,
which in our scenario contains only advocates sfide as Fairness in its comprehensive
guise, would be expanded by the presence of trmsalactrines. The existing inhabitants
of the society could hardly claim that the new\aats were appealing to reasons they
simply could not recognise, given the shared comenit to liberal democratic institutions
and basic liberal rights. Furthermore, it is impottto note that these considerations apply
even if the development of new comprehensive duesrivas truly counter-factual, and
none actually did ever arise. For the membersetttiety who endorsewould be

willing to suppress other doctrines if they didsariBut in holding this, they show that they
are not genuinely committed to basic liberal riglktgen though they never get a chance to
demonstrate their illiberality. Though their sogiet stable, it is not governed by the right
reasons — at least in one key respect.

Hence, whether or not we accept that the wellv@disociety ofl heoryis
unrealistic, its public conception is importantlydetermined, as it does not address the
above possibility** In so far as it fails to address this possibilitys (to that extent, we
might say) unjustified as a liberal conceptionudtjce, providing we assume that a liberal
conception of justice has to have something toageyt reasonable pluralism.

Given all this, what can we say about Rawls'swtidiat the well-ordered society of
Theoryis unrealistic? The claim, | assume, is plausiBl&.it was a misstep for Rawls to
put things primarily in this way. The problem wite well-ordered society of the
comprehensive version of Justice as Fairness ipmmuarily that it is unrealistic given
real-world circumstances (though this would bea@bf@m). The more fundamental
problem is that such a well-ordered society wowddstable for th@rongreasons, even in
favourable circumstances which allowed such a gptieoccur and thrive. Liberal
democratic societies are marked, Rawls assumeagaspnable pluralism. In order for
there to be public justification of the institutenf such societies, and hence for them to be
legitimate liberal states, there need to be spedifi political conceptions of justice. This
is the only way for there to be shared public readzetween all members of the society, as
they are divided in their comprehensive moral does, and the reasons associated with
these. Hence, we need a revised stability argunoeetwhich takes reasonable pluralism
into account. A society united under one liberahpoehensive doctrine, if it could even
exist, is simplynot a liberal society, in political terms at leastislperhaps better described

as a liberal culture. Whether this liberal cultasgsted under a liberal or an illiberal state

442 PL, p. xv—xvi for a statement th@heorysimply fails to take a view on this matter, i.eed not
explicitly come down on eithex orb.
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would depend upon whether its members would pybéodorse, on consideraticanpr b
above.

Given these considerations, | draw two conclusidhe first is that the fact of
reasonable pluralism is important simply as a (lgs, independently of whether it is
realised or not. The fact of reasonable pluralismficourse assumed to obtain in our
world. But if there were another world in whictditl not obtain, reflection on the
possibility of reasonable pluralism would still éerthe changes on Justice as Fairness
which Rawls identifies. This follows simply frometiequirement of public justificatidfi®

The second conclusion is that problems with thelpslogical realisability of the
original account of Justice as Fairness are nibteaheart of the modifications in Rawls’s
later work. In both the earlier and the later pbaphy, psychological realisability has a
prominent place. What | want to suggest it is @i@a prominent place. It is not that a
renewed concern with psychological stability, arad®’s existing moral psychology, led
to revisions to the idea of stability for the rightasons, and the introduction of the
distinctive ideas of the later works. Rather, cdasation of the idea of stability for the
right reasons lead to these introductions diretthg. left an open question how much the
moral psychology has to be altered in the lighthag (which is not to say it will not be
altered).

Contrary certain interpretations of his wéfk Rawls'’s later philosophy does not
show an increased concern with stability over gestRather, it notices certain overlooked
ramifications of the endorsement of public jusation and basic liberal rights, and
attempts to develop what conclusions these maytteathis does lead Rawls away from
being concerned to develop the true theory ofgastiut only due to self-imposed
restrictions arising from what he understands ttheeequirements of public justification.
This is different from altering one’s theory simplyie to the practical limitations of the
world per se As | remarked in subsection 6.1, Rawls’s conceptif the person (and of
the well-ordered society) represent non-negotiablenative foundations to his theory. If
he were simply adjusting his theory to practicatnietions, this could not be true.

Hence, it was not problems with psychological sadiility which primarily led to
the revisions found in the later theory. Some oivR& own remarks are hence misleading

in this regard. Approaches to explaining why Ramlgsed his theory which focus on

443 Whether reasonable pluralism is to be underséxadtly as Rawls understands it, or whether public

justification requires the distinctively Rawlsiadea that political conceptions must be presented as
reasonable and not as true, is left open by thislosion.
444 For example, Klosko (1994). Interpretations whichagainst such positions include Krasnoff (1999)
and Quong (2011) chapter 5. These latter interpjoegare more in line with my own.
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looking for weaknesses in the stability argumenthsas Barry’$* are in a subtle way
misguided. The stability argument is, in truth, w®ng aspect of Rawls’s theory to start
from in tracing the changes in his thought. Theertmasic idea of stability for the right
reasons should be our point of departure, andhiissroad which | have attempted to take
in this section. In the next section, | shall betgirerxamine what changes may need to be
made to the stability argument and Rawls’s accotimoral psychology given the
alterations to his theory in his later period.

Before continuing however, | remark to the reatiat | do not aim to defend
political liberalism, or even public justificatidiberalism in this chapter. My aim is simply
to clarify what stability for the right reasons cwmnts Rawls to, in order have a firm
footing from which to understand the place of m@®fchology within Rawls’s later
theory. | hence leave aside here debates abouherhgolitical liberalism is or is not the

only correct formulation of liberalism as a politighilosophical theor/*°

Section 13: Moral Psychology in Political Liberalism

In the previous section, | assessed why stalidityhe right reasons led to the
revisions of the late period Rawls. In the previsubsection in particular, | argued that it
Is not particularly issues of psychological realistmich led to Rawls’s revisions of his
philosophy, or at least which should have led Radwlsis revisions. Rather, it is the
requirement of stability for the right reasonslitsehen combined with the fact of
reasonable pluralism. It is the need for publidificstion which leads to the need to
distinguish between comprehensive and politicateptions. In this section, | try to make
some in-roads into how much this may cause alteratin Rawls's moral psychology, as it
appeared iTheoryand other early works. My first claim is that tiodes of moral
psychology, and the shape of the stability argurramnot and need not change much at
all. 1 then observe that the changes made in Ralal€r period do not in themselves
require that the content of the psychology be chdrag all. It may be that Rawls's moral
psychology does need to be altered. But it isdliffito say whether this is so, without a
much more substantial account of how the requirésneinpublic reasoning limit the use
of psychological data. This is not given by theibadeas in Rawls's later work, and no
more sufficiently substantial discussion of thsuis is provided by him, as the discussion

445 Barry (1995b)
446 For representative exchanges regarding this,isse for political liberalism, and one agaissg,
respectively, Quong (2011) and Wall (1998).
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below shall illustrate.

| first briefly outline the stability argument @show appears in the later works
(subsection 13.1). This allows me to introduceubes that Rawls put his moral
psychology to in his politically liberal period, vah have very minor differences with his
comprehensively liberal times. It also allows mebserve that the essential roles of the
moral psychology are unchanged. In the followings&gction, 13.2, | then very briefly
comment on how the limitations imposed by politida¢ralism may impact on the

assessment of the moral psychology.

13.1 Rawls's use of moral psychology in his politically liberal theory

As | noted in the introduction to the thesis, ¢femeral shape of Rawls's moral
psychology, and the use to which he puts it, de¢significantly alter betweeA Theory
of Justice andPolitical Liberalismand beyond. In this section, | outline how thesabf
moral psychology are essentially the same in Ravd&r theory as in his earlier.

In Political Liberalism Rawls refers to his continued reliance on theahor
psychology**’ The moral psychology is again referenced, summehtisis time in slightly
more expanded detail, itustice as Fairness: A Restatem&ftn this second discussion,
Rawls states that he “would not change ... sulistbyitthe earlier account:® It should be
noted, however, that he only makes reference t08®7and §875-76 ofheory The
sections missing are those that discuss the morafiens, the moral sentiments, and the
natural sentiments. | am unsure whether this opnsisas any deeper significance. Given
the brief account of the moral psychology Rawlsprgs here, it may be that he thought
these sections unnecessary to cite. Alternativedynay have believed there were more
fundamental problems with his views on these matieto not here investigate this matter,
though it is of obvious significance regarding deBasurrounding what sort of role both
the early and late Rawls saw (and should have ske®motions having in politi¢s®

| have earlier noted in subsection 3.1 that theerarof the moral psychology is
broader than just the account of the sense otpudti is clear that these further elements
are also included within the moral psychology imis later views. The concept of the
person is the same there, and the account of thig &b revise and develop a conception

447 PL, p. 143 fn9. Confusingly, this psychology is oslynmarised at pp. 86 and 163. See @Bpp.
445
448 JF, pp. 195—197, esp fn17
449 JF, pp. 195—197
450 On this debate, see, for example, Solomon (198ssbaum (2003) pp. 489—499, Held (2006) pp.
83—84, Krause (2008), pp. 28—37
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of the good is largely the sarfiélndeed, | made use of this material in chapter 4.

In his later works, Rawls calls his moral psyclyyi¢a reasonable moral
psychology.” Regarding this, he writes that “théswe is appropriate since the idea of
reciprocity appears both as a principle givingciistent and as a disposition to answer in
kind.”**?1 think the “principle” referred to here is moitdly a normative principle. The
“disposition” by contrast corresponds to the psyobizal principles of reciprocity: see
Appendix II.

We can reconstruct frofPolitical LiberalismandJustice as Fairness: A
Restatemerd subtly new account of the stability argumentvilt be seen to employ
moral psychology once again in its roles of demmatisig the realisability and stability of
the well-ordered society, and also playing theifiyisg roles of avoiding futility and
arbitration.

The “question of stability’*®is answered in the following stages. First, theaho
psychology of the sense of justice is again presemt order to demonstrate that, living
under the institutions of Justice as Fairnesgaits acquire a sense of justice and the
corresponding motivatiof?*

It can then be argued, as discussed in chaptealthe sense of justice generated
by Justice as Fairness wins out against competorglrpsychologies, developed this time
from rival political conceptions. As has been made clear, politicatdizam rejects the
idea that a straight comparison between the stnerajtthe sense of justice associated with
different comprehensive moral conceptions can siera® argument for the stability (for
the right reasons) of a liberal democracy, givenftitt of reasonable pluralism. As
previously noted in subsection 4.5, however, Ralokss not appear to stress such
comparisons in the various restatements of thenaegtifrom stability in his later works.
In addition, he cites the “relative stability” sect of Theoryas one of those which
indicates that it assumes an unrealistic, monestieption of well-ordered societies and
their comprehensive doctrin&S.It may be that he meant to indicate that assesbking
comparative stability of different conceptions skidoe dropped from the argument in the
original position, and hence also the role of aabibn. Yet the passage just referenced
does not say this, but simply observes that thimesplace imTheoryin which Justice as
Fairness is assumed to be a partially comprehedsig®ine, in contradiction to Rawls's

later formulation of his theory. This does not ralé the comparison of different political

451 See, for exampl®L, pp. 81—86, 176—178
452 PL, pp. 195—196. The name is introducec’& p. 445
453 PL, p. 140
454 SeePL, pp. 140—143JF, pp. 195—197
455 JF, pp. 186—187. See al&P, p. 489
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conceptions along these lif®8 And when we consider it, why should the partiethin
original position deprive themselves of such pagdiytrelevant considerations? | do not
think it is obvious that Rawls needs to drop rekastability comparisons from the
argument from the original position entirely, prded they are understood to be
comparisons between the psychologies associatbdiwét political conceptions>’ But |
leave it open that he may have decided not tossthes element of the stability argument
in later work.

Next, the special psychologies are again consiglered it is argued that, in the
well-ordered society of Justice as Fairness, tpsegehologies will not be so powerful as

to overwhelm our motivation to act justly and diyihs citizens'™®

Note that the reason
that Rawls is able to include the discussion ofgjecial psychologies here, rather than in
the discussion of the overlapping consensus, sdliat he ties them closely to a variety of
conflict which it is not political liberalism's joto specifically address. These are conflicts
from “citizen's status, class position, and occgpator from their ethnicity, gender and
race.” It is a deeply complicated issue as to how faputiss between comprehensive
doctrines can be disentangled from these furtrggudes, at least in our non-ideal
circumstances. It may be that they cannot, andénpardhaps that political liberalism takes
the wrong approach to these probléffidt is an important issue as to how successfully
Justice as Fairness is able to deal with thesesssund if it is not successful, what this
means for Justice as Fairness, and liberal themmgrglly. But | do not address this here.
To return to our current topic, arguments regaydine congruence of the Right and
the Good are now reprisé®f. These sections are the ones most frequently agted
responsible for Rawls's revisions of his worlPidlitical Liberalism*®? | have reservations
about the way such claims are usually put. Butetiheundoubtedly something correct
about them — Rawls himself frequently calls atmmto the difference between political
and comprehensive conceptions of the good ofditsciety*®® But | will not air my
reservations here, as noted in section 12 abovst Buclear that Rawls puts forward

several arguments for the good of political justeteeast when viewed from the

456 As suggested by the reference to the releeatiog atJF, p. 196 fnl7
457 See, for example, places in which the accoluttiteooriginal position argument fustice as
Fairness: A Restatementay be referring to comparative stability considiens, e.g. pp. 124—130. | only
say “may”: recalling the various complexities clea® highlighted about the interpretation of thistemial.
458 JF, pp. 184—185
459 JF, p. lviii
460 For an example of such a critique, see Oki®419
461 SeePL, pp. 140—141 n7, 142—143 incl. fn9
462 See, for example, Barry (1995b) pp. 885—898¢ian (2003) pp. 303—308, (2007b) pp. 167—
172, 178—186, Quong (2011) pp. 163—164.
463 See, for exampl®L, pp. 97—99, 455—456P, p. 586LP, p. 146
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perspective of Justice as Fairness as a politarateption®*

It is only after all these elements of the stapéirgument fronA Theory of Justice
have been reprised, now as elements of a poltmateption of justice, that the argument
for the possibility for an overlapping consensutalsen up. This argument uses the same
moral psychology of the sense of justice (and nealsieness) which has been used
throughout the stability argumeHif If it can be shown that an overlapping consensias i
reasonable possibility, given the wider socialaitn of the well-ordered society, then
Justice as Fairness will be a stable political eption, and hence be justified all-things-
considered.

It is important to note here is that the arguntir@s not proceed by arguing that,
given its moral psychology, Justice as Fairnveidisdevelop an overlapping consensus
around itself. Rawls clarifies this in the introtioa to the paperback edition Bblitical

Liberalism That book

makes no attempt to prove, or to show, that [amlapping] consensus would
eventually form around a reasonable political cptioa of justice. The most

it does is to present a ... liberal political cqotoen that does not oppose
comprehensive doctrines on their own ground ang doepreclude the
possibility of an overlapping consensus for thétigasonsPL does note
certain historical events and processes that sedravie led to [a more limited]
consensus, and others that may take place, butviiigéhese commonsense

facts of political sociology does not constituteqdf*®®

The idea of an overlapping consensus does not &enfbie stability argument by arguing
that the institutions of the well-ordered socieft igad to such a consensus, given the
moral psychology of Justice as Fairness. Rathegnipletes the stability argument by
showing that it is not a foregone conclusion thatpublic acceptance of a liberal
conception of justice is incompatible with the @aable pluralism which basic liberal
institutions inevitably give rise to.

This limitation on the stability argument is notposed simply because it would be
impossible to determine whether, psychologicahy, institutions of Justice as Fairness

give rise to an overlapping consensus. Rather,mgaduich an argument would require us

464 SedlF, pp. 198—202PL, pp. 201—206CP, pp. 465—470

465 PL, pp. 86 fn34, 141

466 PL, pp. xlv—xlvi. The same idea is much more subtlggested by phrasing 3, pp. 190—191
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to go outside the limitations of public reas8hThere may be several reasons for this. |
give one here. To make such an argument would requijuite extensive social and
political psychology, which would give a generatohny regarding how liberal political
institutions and a range of comprehensive doctnm#s certain features generally interact.
Such a psycho-social theory would no doubt be beyba limits of public reason. Such a
theory would not describe how comprehensive doesrtome to endorse the political
conception in their own terms, but by referencthtopsychological theory. But obviously,
the advocates of such comprehensive doctrines gbalccept the theory's explanation for
their behaviour without abandoning their own vié\ts.

In Theory the moral psychology is restricted to demonstgakiow, in a well-
ordered society, individuals would acquire a sasigastice over the normal course of
development. IfPolitical Liberalism Justice as Fairness:A Restatementd the
preceding article “The Idea of an Overlapping Coisss”, the psychology is also used as
part of an argument for how a society initially chcterised by anodus vivendbetween
its different comprehensive doctrines may, giverotaable conditions, develop into a
well-ordered societ§?°This might surprise us. Why doesn't Rawls simplsirate the
possibility of various comprehensive doctrines withn well-ordered society endorsing
the political institutions of that society for thewn sake?

| speculate that this historical just-so story rbaypresented in order to help better
justify political liberalism to ourselves. In ouistorical situation, Rawls believes the
United States, and certain other democracies,we hehieved what he calls a
constitutional consensus. But he perhaps belidhagsly telling a certain psychological
story of how we might have come to such a consemswshow we might, by the same
kinds of social changes, come to an overlappingeosus, is enough to show that an
overlapping consensus is not an incoherent or aislyaoutlandish idea, and hence is “not
[unrealistically] utopian*°This allows Justice as Fairness, and the idea lifqad

liberalism more generally, to be of practical relege.

467 PL, p. 387 suggested this interpretation to me, thatug talking about justification, and not
directly about stability.
468 It may be worried that Rawls's own moral psyoetp may face similar problems. Against this, there
are two considerations. The first is that the mpgichology is required to be framed only usinglichib
accessible psychological claims (see subsectidhde&low). The second is that it is to be preseated
reasonable and not as true. Individuals are hameetdé come up with their own explanations as ty thiey
have been psychologically moved to endorse onkeofitberal political conceptions, or even why ey
else has as well. | believe there may remain prodleith Rawls's own presentation in this regard. In
particular, Rawls sometimes talks as if the accotitite overlapping consensus shows how the soofety
Justice as Fairness 'adapts' comprehensive daciringelf, as noted above in 12.1 (see &k@. 219). | am
unsure whether this kind of phrasing is compatitiké the limitations of public reasoning.
469 Rawls's initial account occurs@®, pp. 440—446 and . This is expandedPly pp. 158—168. See
alsoJF, pp. 192—195
470 SeelF, p. 192. See aldeL, p. 158
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With the presentation of the possibility of an d&pping consensus, the stability
argument in the original position is now, once agaomplete. The first, second, third and
fourth roles of moral psychology are all found witkhis argument. | will close this
subsection by noting that the fifth and sixth radésnoral psychology are still present in
the later philosophy as well. Our capacity for theral powers is still taken to be the
criterion for being owed justice, as the next ckhaptill examine at length. Moral
psychology may possibly still be partially condiite of Justice as Fairness as before —
though of course it can now only be asserted ta tenstitutive element of a political

conception.

13.2 Psychology and Public Justification

As noted in subsection 4.5, the parties in thgioal position inTheorywere
conceived to have access to all social scientigoty. But they were also conceived to
have a preference for conceptions of justice wiiehe supported by scientific and social-
scientific theories the basic content of which wapable of being publicly accessible.
Come political liberalism, however, this preferemees converted into a requirement. The
parties now have access only to those aspectseanit$ic theory which are publicly
available and uncontroversial. How much might weeet this restriction to alter Rawls's
moral psychology?

Judging by his own assessment, not much. As we s@en, Rawls indicates that
the essentials, if not most, of his psychologytaree carried over from Justice as
Fairness's comprehensive formulation. | am mys&dtiee to what extent his position can
be defended. But | have these reservations noubedaam sceptical about Rawls's claim,
but because thinking about what restrictions pybktification puts on the use of
empirical psychological data is yet another suligthtopic*’* | have not, | feel, reflected
sufficiently on this matter to come to any defirgtenclusions. As | said at the outset, my
focus is on the roles of moral psychology withinlRgs theory, and not on the content of
the psychology he makes use of, or how it mighadsessed. But | here note why it seems
that those who would defend Rawls cannot avoidisisige.

The parties only recognise psychological data vken be framed in terms of

public reason. This will undoubtedly fall shorttbe claims of empirical psychological

471 As Rawls recognisesRL, p. 252
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science’’? or even the moral psychological claims which areaoped to accompany

comprehensive moral theories (remembering thengistins made in subsection 5.2).
Rawls glosses framing psychological results wittiblic reason by saying that
psychological results cannot be controversial. tBigt does not seem to specify things
sufficiently precisely. Presumably it is possileunreasonably discount some
psychological data. It may be that certain psychick facts are controversial, to us, but
only because they are being unreasonably discofifitedwhich case, the parties in the
original position would recognise them. How miglg eome to recognise which facts the
parties would recognise and which they would n@®R tells us that the parties also
agree to principles of public inquiry as well astjoe, and that we can reflect on the
original position to see what these may*BeBut he does not elaborate much.

Furthermore, it does not seem to be the caseitlpstychological debates turn out
to be rampantly and pervasively controversial, tthenparties in the original position
could simply discount psychological facts. The lityacondition, and the demands of
stability, tell against this. Rawlsian-style comttzalism must be able to recourse to the
facts of human nature to some significant extéritjs to succeed at all.

I will not consider this matter further. To condtuthis chapter: | hold that the
changes introduced by Rawls to Justice as Faiindss later period do not, in themselves,
obviously and directly mandate the alteration dfstantial elements of his moral
psychology. Whether this psychology would neede@bered would depend on the
restrictions imposed by the requirements of pubtification, which, it should be
remembered, were already present in the earliéoggphy in a limited way. It would be
hasty to assume that these alterations would be raitlging. It would also be hasty to
assume that they would not be. But the same caaideof the psychology presented in the
earlier philosophy, if we decide to reject Rawlater modifications of his theory. The
ideas introduced to Justice as Fairness in théqaily liberal period, considered in
themselves, obviously place more restrictions arpkiychology than were already present.
But how extensive are these new restrictions, avdruch do they add to the restrictions
which were already in place in the earlier phildsghThe question simply cannot be
answered, without a clear view of the admissibiitypsychological data into the public

forum.

472 Public reason, and scientific reason, are fipddd be different aPL, p. 221
473 A similar theme is prominent in Gerald GaugiskwSee Gaus (1996), (2011). To what extent the
recognition of this issue could be combined with@e Rawlsian approach is as yet under-explored.
474 SedPL, pp. 223—227JF, pp. 91—92
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Chapter 6: Moral Psychology and The Scope of Justice

In this final chapter, | look at the scope of justithin a well-ordered society — to whom
claims of justice are attributed, and from whomrguirements of justice are expected.
Unlike previous chapters, this chapter is much nsokestantively critical, rather than
exegetical. As noted in subsection 3.4, Rawls'sw@uicof the scope of justice alters
throughout his career. | believe that his earlasiount is the most defensible, though to
defend it Rawls's later theory needs to be modif@the earliest account, a sense of
justice, and a capacity to develop a conceptiagh®food, is necessary and sufficient for
an individual to be includedithin the scope of the rights and responsibilibégustice. |
defend this position, in part, by reference to atpef Rawls's moral psychology. Section
14 introduces the discussion and sets out thewspossible positions: the content of
sections 15 through 17 are listed at its end. &edi8 then remarks on whether we should
accept Rawls's account of the scope of justicey evéhe modified form | have presented
it. Though | believe that the modified positionoals for a contractarian account of justice
which is more plausible than has sometimes beaugtitpl have unavoidable reservations

about it given the overall structure of Rawls’sahg which | shall outline.

Section 14: Turning back the clock on the scope of justice

| aim to give the best defence | can to the \ieat the capacity for the moral
powers is necessary and sufficient to be owedgeisiihese powers, it will be remembered,
are the sense of justice, and the capacity to dpvekonception of the good (subsection
3.4). | believe that this is the most plausibleweevailable to Rawls, given both what |
view as the most essential aspects of his thead/also my own moral and philosophical
judgements. But though | give the best defencen) ogy affirmation of this position will
be found to be, at best, half-hearted. This is bged believe that serious problems yet
remain, and are most likely to remain, as sect®will discuss. This should be
remembered throughout the coming discussion. Thosglggest alterations to Rawls’s
position, | work for the most part within a Rawisittamework. It is only within section 18
that | then present my general misgivings abouawalBan position on these matters.

The Rawlsian position | defend is the one Raw(seaps to have held in his earliest
article to include a discussion of the scope digaes- “The Sense of Justice”. Things
changed after that, however. Defending this edntiesition means that elements of the

later formulations of the theory will need to b&eeatd, or dropped altogether. These
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revisions are not entirely external. Even subsequeefThe Sense of Justice”, certain
elements of Rawls's view make the most sense wirabioed with the position that the
moral powers are necessary and sufficient to belguatice. Most importantly for us,
these elements include core elements of his mssalogy. My eventual position, then,
IS revisionary. At times it does follow my own mbassessment more than Rawls's. But |
believe thasomeof Rawls's commitments are simply morally indefeles so there is no
choice in this matter. However, | attempt whengxassible to argue that Rawls's himself,
given some of histhercommitments, should have supported the revisiqmepose. |

shall be careful to indicate what are internal et@t are external critiques.

| now reiterate, in greater depth than previouslsubsection 3.4, and sections 2
and 8, how Rawls's position on the scope of justitared throughout his career. In the
beginning, possession of the capacity for a sehgestice is necessary and sufficient for
one to be owed justicé® However, comé\ Theory of Justigehe capacity for the powers
is no longer taken to be necessary, but is metdficent. What are the other sufficient
criteria? Rawls does not say directly, but theapgican be reconstructed, particularly in
the light of what comes next Political Liberalism There, the criteria for one to be owed
justice are the capacity for the two moral powaard the capacity to cooperate directly in
the maintenance of the basic structure of societgddition, byPolitical Liberalismand
the later works, it is no longer clear that theazaty for the two moral powers is sufficient
in itself. It may be, however, given what is saidhi Theory of Justigghat the capacity to
cooperates sufficient. Hence Rawils's final position most likappears to be that the
capacity to cooperate is sufficient to be owedgestout the capacity for the two moral
powers is not sufficient by itself. | view this piien as untenable — even by Rawls's own
lights. Hence, | aim to defend the original forntida as given in “The Sense of Justice”
as the best account of the scope of justice avaifabthe Rawlsian contractarian.

A note on the status of the chapter within thetexinof the rest of the thesis.
Previous chapters have largely concentrated onesi®gnaking only small gestures
towards substantive criticism. This chapter ised#ht. It first presents arguments for the
revision of Rawls’s account of the scope of justicéne within his earliest position.
These arguments are heavily critical of certaiarlatements of Rawls’s theory, and
possibly go beyond what he would himself have bespy to accept. The arguments are
hence not simply arguments from within Rawls’s alldheory, in its various forms, but

also contain considerations of my own. This dismmssvhich takes up most of the chapter,

475 As is, we can assume, the ability to developraeption of the good. This second power is not
explicitly mentioned in the original article.
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elaborates a certain contractarian account ofdbpesof justice. However, in section 18,
my criticisms are then extended to contractariaoaets of the scope of justice
themselves.

My argument for turning the clock back to the ora specification of the scope of
justice, and then criticising even that specifizgatiwill proceed as follows. | take issue
with the position put forward iRolitical Liberalismand the later philosophy more
generally. First, in sections 15 and 16, | argw the ability to contribute to a society is
irrelevant to being owed justice. In section 1&rdue that possession of the capacity for
the two moral powers is always sufficient, and thatability to contribute is not necessary.
In section 16, | argue that the ability to conttéto the basic structure of society is never
sufficient by itself. In section 17, | address wiegtthere are any other sufficient criteria
apart from the moral powers. | claim there are Settions 15, 16 and 17 together entail
that the capacity for moral powers is necessarysaiffficient. My final position, then, is
that Rawls should say that when beings owe eadr giktice, they simply must be
capable of developing the moral powers. In sect®rhowever, there is a concluding
reflection relating to whether we should hence esel®Rkawls's account of the scope of
justice. | believe that we might, but that therpedr to be to me problems with Rawls's
position overall, which stem from combining thisaant of justice's scope with the ideas

of political liberalism, public justification ane@gitimacy.

Section 15: The Moral Powers and the Ability to Contribute

15.1 Society as fair cooperation, and justice as reciprocity

This section proceeds as follows. This subsectfiar pinpointing the specific
focus of the section over all in contrast to sewi®6 and 17, sets up Rawls's account of
the moral powers as the basis of equality, and itmeoduces the ideas of society as fair
cooperation, and justice as reciprocity. Subsedm® then investigates just what Rawls
conceives to be the product of fair social coopenan the well-ordered society of justice
as fairness. Subsection 15.3 introduces the prablenich have been raised with the idea
that the moral powers and the ability to contritiotéhe productive scheme of society are
necessary and sufficient to be owed justice. Suloset5.4 argues for the idea that the
capacity for the moral powers should be sufficiantself to be owed justice, and that the
ability to contribute should not be necessary. 8atisn 15.5 then lays out an extensive
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host of objections and queries regarding whethsmévision is legitimate, and how much
it may alter the structure of Rawls's theory.

To begin: at various points, Rawls appears to ciirhimself to the idea that the
capacity for the moral powers, and the ability dogerate in society in certain ways, are
jointly necessary and sufficient to be owed justiiee most overt statements are found in
Political LiberalismandJustice as Fairness: A Restatem&ht say “appears”, but for the
most part | shall assume that Rawls does makedtmsnitment. Only in subsection 15.5
A do | address whether this is strictly correctahy case, | thoroughly reject, over the
course of this section and the next, what | stigdirocall “the contribution requirement?®’
This is the requirement that it is necessary, tratively sufficient, that an individual
contribute to the cooperative surplus of a cooperaicheme in order to be owed justice.
Contribution is sometimes given to be a necessamgliion — along with possessing a
capacity for the moral powers — to be owed jusfidas is the formulation which this
section (section 15) will consider. Alternativebther passages taken together suggest that
contribution is a sufficient condition, by itself, be owed justice. This idea will be tackled
in section 16. The eventual conclusion of thisisadtsection 15) is that the capacity for
the moral powers is sufficient by itself to be owestice. This section (section 15) hence
serves to reject the claim that a capacity fomtlogal powers, and contribution to the
cooperative scheme of society, are jointly necgssad sufficient. Contribution is not
necessary, and the capacity for the moral powessfigient in itself. It is only in the next
section (section 16), however, that | argue thatrdaution in itself is not sufficient. And it
is only in section 17 that | argue that there ar@ther sufficient criteria to be owed justice
other than possessing the capacity for the monakepm Taken together then, sections 15,
16 and 17 entail that the capacity for the moralgrs is both necessary and sufficient to
be owed justice.

I now introduce Rawls's account of the basis aoiadity, and the variability he
allows in people's capacity for the moral powessilll subsequently introduce the idea of
society as a fair scheme of cooperation over tand,the idea of justice as reciprocity.

The two moral powers, previously discussed inisast2 and 8, and subsection 3.4,
are the sense of justice, and the capacity to dpvekonception of the good. It is obvious
that people vary in the degree to which they dgvéhese capacities. Some people may

476 See, for exampl®L, pp. 15—22,JF, p5—8. The idea is at play theoryas well (for example pp.
4/4, 84/73—74, 88—89/76—77) though it is not exilifomentioned in the discussion on the basis afatq
justice in 877. For ease of exposition, | have amsithafTheoryalters the account in “The Sense of Justice”
only in making the moral powers sufficient insteddecessary and sufficient, and does not add the
requirement to be able to cooperate. If this isthfrincorrect, my arguments are in any case @téd.
477 This terminology follows Vanderschraaf (2011)
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excel in organising the achievement of their litasbitions, whilst others may be better or
more easily able to comport themselves in a justmed'® As noted in subsections 3.4
and 8.3, the capacity for the moral powers fornestiaisis of moral equality in Rawls's
theory. The criticism might arise that, with sundividual variety, the moral powers
cannot serve as the basis of the most basic kiedudlity”’®

Rawls rejects this criticism. The most basic kifié¢iquality is equality of
fundamental respect or recognition, which “is ow@gersons irrespective of their social
position.*® Basic equality is based simply on fhessessionf the capacity for the moral
powers to some minimum degree. Interpersonal vaniah the realisation or capacity to
realise the two moral powers is irrelevant to basjaality. Once the minimum conditions
for the moral powers are met (either contemporasigaur prospectively®* then an
individual is not only owed justice, but equal just The moral powers are hence said to
constitute a “range property” which marks out thad® deserve just treatment. People
can fall within a certain range of varying moraygsological characteristics. Nevertheless,
they can still be said to equally possess the ptppé having the moral powers — of
falling within that rangé&®?

Picking out a range property is essential. Thepknprecept of treating equal
cases equally will not do alone. With that precépére is no guarantee of substantive
equal treatment, since slave and caste systemsatiafy this conception*®® Justice
could require more and/or deliver more to thosesehmoral powers were more developed.
Justice for Rawls does make different demands therelnt people, but this is a function of
their social position in a just institutional orgdaot their basic status in the eyes of
justice?

Precisely what constitutes the minimum is heldRlayvls to be, to some extent,

irreducibly vague. He writes

The conception of moral personality and the reguimenimum may often be
troublesome. While many concepts are vague to stageee, that of moral
personality is likely to be especially so. But thesatters are, | think, best
discussed in the context of definite moral problefise nature of the specific

478 See€lJ, p. 506—507/443

479 TJ, p. 507/444

480 TJ, p. 511/447

481 TJ, p. 509/445—446

482 TJ, p. 508/444—445

483 TJ, p. 507/444

484 TJ, p. 511—512/447—A448. For a recent defence ofapoach to equality, see Carter (2011)
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iIssue and the structure of the available genec#s faay suggest a fruitful way
to settle thent®

The rest of section 15 assumes that persons ave #b® minimum threshold, whatever
that might be, and considers whether a further it@mdshould be relevant to someone
being within the bounds of justice. This furthenddion is that, as well as possessing the
moral powers, a person should be able to contritautiee maintenance of the basic
structure of society.

This further condition stems from two related fantental ideas found in Rawls's
work. For Rawls, the basic concern of a theoryusfige is society conceived “as a fair
system of cooperation over time, from one genematiche next*® A scheme of social
cooperation is one in which everyone is benefitg@\eryone playing their part in shared
rules of cooperatioff’ Cooperation creates an infrastructure for theibistion of a
supply of goods, to which each contributes and fvdmth each benefits (see earlier
section 8.2).

This idea is the most fundamental in Justice aséss. The ideas of the moral
person or citizef{®(characterised by the possession of the capadityéotwo moral
powers), and the well-ordered society, are bothatterised by reference t*f£. Hence,
sacrificing this understanding of society would heta small matter for Rawls (see
subsection 15.5 L below). Speaking of society tsrascheme of cooperation over time is
a bit of a mouthful. Hence, | shall from now on tise locution “society as fair
cooperation”.

The idea that justice concerns society as faipeaation is closely linked by Rawls
to the idea of justice as reciprocity. This conaapbdf justice is said to occupy the centre
ground between two others: justice as mutual adggntand justice as impartiality. The
terms were coined by Brian Barry to describe thiewong two positions. In justice as
mutual advantage, “the just terms of cooperatientlanse that would have been agreed
upon by people [merely] trying to do the best ferhselves” if they were situated at “a
non-agreement point from which the hypotheticabbaning is to start**° In justice as

impartiality, by contrast, just arrangements mustespond to “what can be approved of

485 TJ, p. 509/445
486 PL, p. 15. See als®J, pp. 4—5/4—5 andF, p. 5
487 PL, p. 16JF, p. 6
488 “Moral person” is the relevant concept in theier, comprehensive statement of Justice as &ssrn
(TJ, p. 505/442), “citizen” in the later, political iston (PL, pp. 18—20, 29)
489 PL, p. 14. See alsdF, pp. 24—26
490 Barry (1989) pp. 367—368. See also pp. 5—7+-3581
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from an impartial standpoinf® Justice as mutual advantage conspicuously exclhdes
unable to contribute to cooperative schemes fromahtoncern all together. People's
places in the agreed cooperative schemes are degerion the basis of their bargaining
power, so if you have no bargaining power you @ldlo be excluded from any
protection®*? Given that your power determines your basic pmsjjustice as mutual
advantage does not conform to our intuitive coreepfairness and reasonableness, but
only to rationality*®® Justice as impartiality, by contrast, simply irtgs all those with
interests — which includes all humans, at the Veagt***

Barry held that Rawls's own theory awkwardly inpmmated both elements of
justice as impartiality and justice as mutual adage?®®®> Adopting a suggestion made by
Allan Gibbard in a review of Barry's wofR® Rawls replied that Justice as Fairness was
actually a member of a third intermediary viewstjoe as reciprocit{®’ Justice as
reciprocity holds that justice requires fair mutadivantage between persons, arising from
mutual reciprocation within fair institutions. Thisutual advantage is fair in that what
persons receive is not conditioned by the quantityuality of goods they are able to
contribute to society, and certainly not by thee#its they are able to bring to bear on
others.

Rather, what you get is what could be reasonajplgesl by all as increasing the
prospects of everyone who is cooperating, staftimmg a baseline of equal shares in the
cooperative surplu8® To get this baseline, we assume that the proasfestsial
cooperation — in Rawls's case the social primandgdsee below) — are going to be
shared out equally between all social posititii§hares may then legitimately become
unequal only if inequalities would serve to raise absolute shares of everyone, including
the worse off”° You yourself may be able to contribute very litiethis surplus. But even
if this leads to you occupying the least favoureda position, you will receive a great

491 Ibid. p. 362. See also pp. 7—9, 284, 361—363
492 See, for example, ibid. p. 249
493 SedPL, p. 48. See also Scanlon (1998) pp. 191—197
494 | take “having interests” to be the easiest tiagummarise Barry's many distinct discussions of
who is included within the scope of justice, and-atity more generally. Barry holds that at leashsmf the
provisions of justice extend to all humans, edeseverely disabled, (see Barry (1989), pp. 244—-254l
(1995a), pp. 42—43, 60). The rider “at least” falbofrom the fact that non-human animals are also
seemingly included (See Barry (1995a), pp. 86, 208)
495 See Barry (1989) chapters 5 and 6
496 Gibbard (1991) esp. pp. 266—273
497 PL, p. 17 fn 17. Note that Rawls does not expresséythe phrase “justice as reciprocity,” as
Gibbard and Barry do. Nevertheless, he conceivéiseoideal of justice as a fair reciprocal relasiloip
between agents. Hence, the phrase isn't misleading.
498 PL, pp. 16—17,]F, p. 6. For the more precise reasoning for staftiogn an equal division of the
cooperative surplus, sdd, pp. 101—104/87—9QJF, pp. 74—77
499 Se€lJ, p. 62/54—55, 150—151/130, and ald®, p. 41
500 For example, sé@J, pp. 60—65/52—56, 151—152/130—131, alfg pp. 61—64
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deal more than what you put in. Those who can dan# greatly, and who have

significant bargaining power and threat-advantaggy be net losers in benefits, in
contrast to a society in which their shares aieelihto their bargaining advantage. But
justice requires rejecting societal schemes whildwebargaining advantages to play a

part in determining the benefits of social roleae@ ability to contribute should be seen as
a morally irrelevant factor for deciding cooperatshares; one's ability to threaten is a
morally unacceptable oré!

However, in justice as reciprocity, contributianthe cooperative scheme of
society is still required to be included within tleenit of justice. Justice requires a
productive relationship of reciprocity — of botldas fairly benefiting from each oth&—
and hence justice as reciprocity falls short ofdbepe of justice as impartiality. Justice is
based on reasonableness for Rawls (section 8. 2pmraltruism, or some mixture of the
two.>®*Barry disputes whether such a middling position @gall be coherently
maintained®® | will return to this in subsection 16.5 P.

The ideas of society as fair cooperation, andgests reciprocity, exclude a certain
class of beings — those we shall call tlo@-contributors- from justice. Just who the non-
contributors are can be extensively investigatetidebated. Candidates often proposed
include the congenitally impaired and chronicallythe people of the future, and
animals>® That members of such groups should be excluded jisstice on the basis of
their inability to cooperate in society as a falneme of cooperation has been frequently
criticised>*® In my discussion, | shall mainly be considering ghysically and mentally
impaired®’ — all the time specifying, throughout this sectitmat they possess the

capacity to develop a sense of justice and th&ytnl develop a conception of the good.

501 Se€lJ, pp. 102—105/88—90, 133—134/115—116, and dlsqpp. 72—77
502 JF, p. 61 expresses this particularly strongly.
503 As we might reconstruct positions offered byrB#1995a), Stark (2009)
504 See Barry (1995a), pp. 46—61
505 Related issues arise relating to the perioésémyone's lives when they are unable to contibut
when children, ill or elderly. But Rawls has anssvexgarding these groups — though | shall not Addeess
how plausible they are. On children Sek pp. 462—467/405—409, 509/445—A446. On health saePL,
pp. 183—186 andF, pp. 171—176.
506 For example, Barry (1989), pp. 234—249, (19pp),59—60, Nussbaum (2006), pp. 22—25, 56—
67, 107—154, 330—338, Kittay (1999), chapter 4
507 Martha Nussbaum relates that impairment arabdity are defined in the disability literaturetime
following way. An impairment is “a loss of normabdily function”, a disability “is something you caot do
in your environment as a result.” See Nussbaum@ppo8 fn 5. Impairments need not always lead to
disabilities. The arrangement of one's environnnesny or may not lead to a disability, depending dwetlver
your impairment is taken account of by those wharage your environment. | note that a wider andemor
formal notion of impairment can be specified, whithmply states that impairments are lacks of pdssib
bodily functions. Hence, an impairment of minehiattl do not possess a system of echo-location: an
impairment not shared by a bat. This need not kentéo imply that | am “impaired”, in a looser, lomjuial
sense. This usage seems to fit better with Nusskaepeated insistence that those we routinelytifyeas
“disabled” persons should not be seen as abergatibfnormal” persons, i.e. pp. 99, 101. No douainy
complications would arise from this revised usag®mplications | do not consider here.
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These persons represent the clearest test casectlan 16.5 M below, | shall comment
briefly on how the position | come to relates tinaals and future people. It is important to
note that Rawls only excludes these groups fromicgisiue to their lack of ability to
cooperate, and not simply due to the fact that #reyimpaireger se It is also important

to recognise that the classes of those recognsedpired and/or disabled, and the non-
contributing, are distinct. | am in the processlefining the latter philosophically, whereas
the former will here be left as a broad and fuzdig-tategory’®® Many of those we
recognise as having an impairment — the blindek@mple — have for many years
contributed to societies in the ways Rawls requirEsvever, we have yet to specify just

what this relevant type of cooperation is. The repisection will do so.

15.2 What sort of cooperation? To produce what?

In this subsection, | first characterise the ideaontributing to a cooperative
scheme in an abstract manner. To then describeRdvwals understands contributing to a
cooperative scheme to be, | then first describel®aancept of the social primary goods,
and then second describe what Rawls counts ashmatirig to the cooperative surplus of
those goods, and hence what counts as meetingtitibuition requirement. Subsection
15.3 then briefly observes how others have attetnjotelefend Rawls's contribution
requirement, and also emphasises the distinctiomeas possessing the two moral powers,
being able to contribute to a productive coopeeasitheme, and being physically or
mentally disabled and/or impaired.

To begin speaking abstractly, to contribute to@perative scheme is to produce a
good through following the rules of that schemee gbod may then go on to benefit
others, or oneself and others. But, importantlg,dbod goes through the institutions first,
given that we are talking about schemes of coojperatather than just cooperatiper se
Cooperative schemes cannot exist between indivsduahe of whom are able to benefit
each other in any way. Whatever else must be asktonéhere to be cooperation, there
must be at least two individuals benefiting eadtentCooperation must also consist in
more than this. | benefit from the natural worldwrd me, and at some point it will benefit
from me, even if only when I'm dead in my graveisTdoes not intuitively amount to me
cooperating with the natural worl@ooperation requires jointly recognised intentions

connecting the cooperating agents — if not everyoreveryone else, then through chains

508 This is not to say thatshouldbe so left. Philosophical work on disability gives much reason to
be suspicious of our folk conceptions on this topigt | cannot engage directly with this literatinere.
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of connection covering all those involved. In sumynécooperation is guided by publicly
recognised rules and procedures that those coapgeatcept and regard as properly
regulating their conduct®

What if a group of individuals benefit each othrea shared practice, but in
addition benefit a non-contributing third partyaéems right to say that this outlier isn't
cooperating. Certainly they do not contribute. Brg they included within the cooperative
scheme? This seems less cut and dried. They béwoefiiit. There is nothing to suggest
that there can't be cases where the non-contribmiderstands it, and can convey that they
understand it. To take an extreme case, imagiraaypic who is nevertheless able to
blink his eyes to indicate “yes” or “no” to quest It seems acceptable to say that they
can be part of the practice, and even have a positithin it. What needs to be stressed is
that they can play no role in sustaining it in pineductive form that it has. More needs to
be said, but this seems sufficient to head offggestion that an inability to contribute to a
set of cooperative institutions means that, logyca@ne cannot be a part of such
institutions. Cooperative institutions need notchexclusively between cooperative
agents°

We have so far left open what exactly the contabs in society as fair
cooperation contribute to. The basic subject digedor Rawls — what persons in a
modern society cooperate to produce, and reprodaseintroduced in section 2 is that
society's basic structure of institutio$ The basic structure serves to distribute the
primary social goods'? These goods were previously mentioned in 9.1.pFeary
goods are those goods any person is rationallypred to want whatever else they

want>t?

Primary goods are social when they are directenrcontrol of the basic
structure, whereas primary goods considered morergally can potentially be only
indirectly influenced by that structur&:

In later work, the social primary goods are linkedre closely to the conception of
the person in Justice as Fairness (sections 8)amhéher than simply being the social

primary goods any person is rationally assumedaotythey are the social primary goods

509 SedPL, p. 16
510 Silvers and Francis (2005) make a similar pa@intl develop its implications into an argument for
including the non-contributing within a broadly ¢actarian theory of justice. See, in particular, 45,
68—73. | believe that their position is compatibligh Rawls, but cannot be substituted into the ftations
of his theory without leading to wider revisionshi$ basic ideas than | here propose, particutarthe
original position.
511 Se€lJ, pp. 7—11/6—10.
512 TJ, p. 62/54—55. Rawils refers interchangeably to fgqarimary goods” and “primary social
goods”, though these might be thought to have wiffeconnotations. | follow him here.
513 TJ, p. 62/54—55, 92/79
514 TJ, p. 62/54—55
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“normally needed for developing and exercisingtthe moral powers and for effectively
pursuing conceptions of the good with widely diéetr contents® | have assumed this
revision throughout the thesis.

The social primary goods are listed as rightsautees, income and wealth, and the
social bases of self-respétt.As they are to be distributed through the basiacsire,
which is governed by a public conception of justibe social primary goods and their
distributions are assumed to be capable of beibgjghy observed and accounted fif.

The social positions in society that are recoghlsethe institutions of the basic
structure are presumed to be those of a persorecatopg in the overall maintenance of
that structure throughout a full life. We can gltisis and say: they are the social positions
of the people who, for most of their lives at le&stve some kind of job within either the
private or the public sectdt® The least well-off position in society is thattbé employed
person with the lowest expectations of the sodiah@ry goods*® Note also that some of
the social primary goods, such as the basic liednd the means to use them, and the
social bases of self-respect, must be distributeriéy >?° The least favoured position does
include, along with all other social positions, yigton for illness and temporary disability.
But this is justified by reference to the neednalde each person to return to their place in
society, and their work, in the event of illnessome other misforturfé! The provision is
not conceived to have itself some special or léxieaght, or primacy — healthcare is to
be balanced against other competing distributiveatels as required by the two principles
of justice overalP?*Nor is healthcare conceived to be distributed onather basis other
than the need to maintain a person's use of thaialnpowers, at least in the eyes of
justice®?

Given all these features of the account of théclstsucture and social primary
goods, what contributing to society amounts toustite as Fairness is seemingly taking
up employment in the system of institutions govdrhg the basic structure. Through this,
persons contribute to the upkeep of the basictstrei@nd the distribution of primary

social goods which flow through it. This impliesthf one is completely, and not just

515 PL, p. 76. See alsGP, pp. 312—313, 365—3606F, pp. 57—59.
516 Se€l], pp. 62/54, 92—94/79—8®L, p. 181,JF, pp. 58—59.
517 Se€lJ, p. 95/81PL, pp. 181—182JF, pp. 59—60CP, pp. 363—364
518 This is supported by Rawls's comments thaleidmst-well off are not to be defined as those ntlia
on state welfare. Se-, p. 138—140, 179
519 SedlJ, pp. 93—94/80. See als, pp. 59—64
520 For example, séll, p. 93/80. | say that the social bases of sefi@esmust be distributed equally,
assuming that arguments given by Eyal (2005) p.th8fthis is the right reading @f, p. 546/478—A479
521 JF, pp. 173—175PL, p. 184
522 SedlF, pp. 173—174
523 On this last point, see comments at the stanteonext subsection, and also below in subsection
16.5 A and section 19.
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temporarily, unable to take up employment, one adm¢@dequately give to society's fair

scheme of cooperation. One is then outside theesgbjustice.

15.3 Moral Powers, and ability to contribute

As | have mentioned, this restriction on justies bbeen widely criticised. Several
defences of Rawls's theory on this point have laésn proposed. They aim to show either
that according to Rawls, those unable to contribwtciety in this way are not excluded
from justice entirely®* or else are nevertheless shown adequate moratonnder other
duties and obligations in Rawls's schefiTéthers have proposed alterations to Rawls's
theory in order to deal with the isstf@ What does not seem to have been adequately
recognised by most of this literature, howeveth& possession of the two moral powers,
and the ability to cooperate, are not coextengiveerson can possess a sense of justice
and an ability to develop their own conceptionha good, without being able to take up a
position within the basic structure of society. €ersely, a person lacking a sense of
justice can still take part in cooperative schervamy writers either fail to observe the
first fact at all, or else fail to observe it irsafficiently systematic wa}?’ What is required
is for the ability to contribute, capacity for theral powersandbeing impaired or
disabled all to be clearly distinguish&d.

That the moral powers can obtain without coopeeadbility must be the right
interpretatiorr?® Rawls's phrasing indicates that he recognisestidiion between the
possession of the moral powers and the abilityripley them in cooperative ventur&s.
Falling below the minimum needed to cooperate @mlierms of either “moral,
intellectualor physicalcapacities >** A person who is in traction for several months is
unable to go to work. But we would not say that ffexson, for that period, lacks a sense

of justice, or a capacity to develop a conceptibtihe good. Hence, we would not say the

524 For example, Freeman (2006) pp. 411—418
525 See Kelly (2010) pp. 63—66. Quong (2007), Ap—97 aims to include the non-contributing within
justice under the aegis of the natural duty to mluid. | do not believe this duty is a duty oftjos for
Rawls. He appears to clearly distinguish the drdynfthat of justiceTJ, pp. 333—339/293—298, 511/447).
But this would still allow the non-contributing serntevel of moral consideration — in certain respectjuite
significant level if Quong's argument is soundrduee in subsection 15.5 A that being the subjethese
natural duties is still inadequate recognition, ber.
526 For example, Richardson (2006), and Stark (R007
527 For example, Nussbaum (2006) chapter 2, Fre¢2@6), Richardson (2006), Quong (2007)
528 Stark (2007) pp. 129—132 explicitly discus$e=sé distinctions. Discussions by Stark (2009) pp.
80—=81, Kelly (2010) pp. 63—66 and Terzi (2010) pp5—161 also make explicit use of them. My
eventual position differs from each of these wsiter
529 Contra Nussbaum (2006) pp. 127—135
530 See, for exampl@L, p. 19
531 PL, p. 184 my emphasis. Stark (2007) p. 130 makesgaly the same point.
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same for someone who is permanently physicallybtisbto the same degree. And we can
say the same for certain mental disorders or cvgnitnpairments, whether temporary or
permanent.

Furthermore, people who lack a sense of justittee-purely self-interested — can
still be willing and able to cooperate in fair ceogtive schemes, at least when it is to their
advantage to do so. As Brian Barry writes “so lasgeven very rough equality of strength
obtains among the parties to rules of justicerties recommended by justice as mutual
advantage will tend to correspond to those thaivaeld ordinarily think just.>*? It might
be wondered whether the actions of such peoplet@sugenuine cooperation, given our
specification above in subsection 15.2. Similaolyvhat was said earlier about whether
those unable to cooperate can be part of cooperstivemes, we might say that beings
need not fully share the intentions behind a schienhbe said to take part in it. For the self-
centred surely share some of the potential andpsaiole motives of the rest, given that the
scheme is mutually advantageous. | am unsure whitisereply is fully adequate. But for
the purposes of this discussion | shall assumeittigtor else that those lacking a sense of
justice can in some way be correctly said to comgeMhether the ability to cooperate in
those who cannot develop the moral powers is sefficdo be included within the scope of

justice will be taken up again in section 16.

15.4 Contribution is not required for justice

Given that the moral powers and the ability toperate come apart, are both of
these necessary (and also jointly sufficient) t@wed justice? | maintain that those
possessing the moral powers, or their capacityldoking the ability to cooperate in the
maintenance of the basic structure, should be uigambsly included within the scope of
justice. This means that contributive potentialas necessary to be included within the
scope of justice, and the contribution requiremeomstrued as a necessary requirement, is
misplaced. | also maintain that Rawls should hae that the possession of the capacity
for the moral powers is sufficient, and that hesdoet do so leads to internal tensions
within Justice as Fairness. | also present indepanaoral reasons for holding that moral
power capacity is sufficient.

| first defend the basic idea that possession@htloral powers, or the capacity to

develop them, is sufficient for justice. Theseiatkependent moral reasons — external to

532 Barry (1995a) p. 45
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Justice as Fairness. Next, | shall highlight theleenents of Rawls's work which support
the position | am defending. This subsection, tltemcentrates on laying out my basic
case. The exposition will raise a number of questior any astute reader. | attempt to
answer a host of them in subsection 15.5.

We can most vividly see the problem with not ilthg non-contributing beings
who have or can have the moral powers within thende of justice by considering the
implied attitudes and perspectives of the membetiseowell-ordered sociefi?* What we
postulate as moral ideals, these persons will folychologically realise in their thoughts,
feelings and deeds (subsections 3.2, 9.2). Heheg will embody the contribution
restriction in their thoughts and feelings. If weeept the stipulation that the ability to
cooperate in the maintenance of the basic strudiyraccepting some kind of employment,
Is necessary to be owed justice, then in a wekki@d society people will not see justice as
owed to those who cannot so cooperate. This agtivitl be shared by all persons with the
moral powers: both those who caind those who cannot cooperate. A striking feature of
this society is that this will be the cameen thouglindividuals in the latter group may
potentially have a better understanding of thetsagimd duties of the just person or citizen,
and/or have greater motivation to defend and sasw@n advocate for those rights and
duties, than those who are able to contributegaitfkeep of the basic institutions.

If they genuinely do possess the two moral powtbsse unable to contribute to
the basic structure through that structure's reisegrnpositions will nevertheless be
motivated to uphold the justice of society. Andedythis, if anything, expresses good-will
towards their fellows. The inability to take up s®nole in the economically productive
arrangements of society is merely due to some @irttisability or impairment, either
physical or mental. But it is on the basis of suimpairments that theon-contributing
themselvesas well as everyone else, will accept that thecmntributing cannot be
granted basic justice.

The non-contributing members of society can hdrecthought to see things like
this: “Because we are unable to help in maintaitimggbasic institutions of our society, we
cannot be granted what is owed to someone whomlags part in maintaining them. It
doesn't matter that we are willing to, and tha wnly through some misfortune that we
are unable to. It would be grossly unfair to gnasmtany of the provisions recognition

which come from being included within the scopgustice, when we are unable to

533 The kind of approach | adopt here is inspingthle kind of “interpersonal test” proposed by Cohe
to test mooted principles of social organisatioze £ohen (2008) pp. 35—48. It works slightly didfetly,

by assuming an ideal society which thoroughly asléip¢ proposed principles, and then considering wia
moral intuitions are regarding such a society.
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contribute to the cooperative surplus.”

Spelt out like this, the requirement begins tavseeeply problematic. The last
sentence brings out what is wrong. People who tievenoral powers necessardie able
to give basic recognition to others who have orcagable of having the moral powers.
And as we saw above in subsection 15.1, Rawls hbigdso be the most basic sense of
equality from the perspective of justice. This difyas meant to serve as the basis for the
restof the rights and duties of justice. If we assuhs all the requirements of justice
must be founded on the basic equality of recogmitiben it does not seem that we can
ever exclude a being with a sense of justice frioenstope of justice, whatever their
cooperative potential. Basic recognition bringswiita stake in the cooperative surplus,
however this is ultimately to be divided tfs.

In summary, intuitively it does not seem that \@a@ epprove of the attitudes of a
society of persons who did place this restrictiartloe scope of justice. If a person has a
sense of justice, then they are able to give basiognition to those who are similarly
endowed. They should hence be owed the protectamtshave the responsibilities) of
justice. Other facts about their person, such asggsing certain disabilities or
impairments, should not be relevant. But the cbatron requirement makes them relevant.
Hence the contribution requirement is morally sespe

These are external moral reasons for rejectingdnéribution requirement, and
accepting that the capacity for the moral powemfficient to be owed justice. Various
aspects of Rawls's work indicate that this is Wwieashould have maintained. Some of
these have been remarked upon by various philosepBean Barry notes that restricting
the scope of justice on the basis of physical @milectual, but not moral, privations

offends against one of Rawls's basic moral assomgti

Natural and social advantages that make people aidess productive are a
matter or good fortune and hence do not constgraand-floor claims to
receive more or less of the social product. Thisomg however, clearly
implies that the congenitally disabled cannot e hesponsible for lack of
productivity and should therefore have a validrolan a share of their

534 Several writers have made the point that thaelbded are able to give basic recognition to other
beings with a sense of justice. See, for examplssNaum (2006) pp. 121—122, 128—130, 133—135 and
Silvers and Francis (2005), p. 68—73. As mentioaiealve, these authors do not precisely specifytieat
are talking about persons possessing, or ablegsegs, the two moral powers, who are unable to take
employment in the basic structure of society. Iditgin, we are not talking about any old kind of@gnition,
but specifically the recognition that a person dias capable of having the two moral powers, whschot
necessarily the same as the recognition talkedtdlyoNussbaum and Silvers and Francis.
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society's resources®

No philosopher to have engaged in such interntijues>3° however, has explored the
aspects of Rawls's moral psychology which tell agfahe contribution requirement. This
is despite of the fact that Rawls's initial dise¢oss of the basis of equality — in “The Sense
of Justice” andA Theory of Justice are both found situated within broader discussiaf
that psychology.

There are several aspects of the moral psychaldggh seem incompatible with
the contribution requirement. Rawls holds that oh#he factors involved in our
development of the sense of justice is the recmgndf “an unconditional caring for our
good.®®" This unconditional care is presumed to start firth, if not before. It is directly
evidenced by our parents, and indirectly, throdgt, from the society around thérfi.
This care is not unconditional in every sense. Mooaduct is eventually expected of a
person as they develop, as opposed to what we medtgerfectly altruistic care”’ But it
is unconditional in that the person receives cargHeir own sake, and not simply as a
means to something el3®8.Now persons with a capacity to develop the mooalgrs can
ideally be expected to receive this care. Whatgyarent or guardian wouldn't express
both altruistic and non-altruistic (what we mightlaeciprocal) care towards their
children?** As the child grows, however, and is seen as cepafithe two moral powers,
then altruistic care becomes less and less apptepMore and more is expected of them,
and reciprocal care is repeated stressed. Sutidasiwould not be withheld simply on
the likelihood, or even the certainty, that thdiild would never be able to join the
workforce of civil society.

Again, ideally, the attitude of such child-rearewsuld be mirrored in similar
attitudes and institutions of society at large. Udgiio the sentiments of love (and friendship),
and justice for Rawls are distinct, they are carins with one anothé&f? The love

between a family, or friendship between similallyse associates, lays the foundation for

535 Barry (1995a) p. 60
536 In certain ways, Richardson (2006) and Stabk72 can also be taken to be at least partialgrirat
critiques
537 TJ, p. 498/436. See futher Appendix 1.
538 TP, pp. 464/406—407, 473—A474/414—A415, 490—491/429—430
539 TP, pp. 466/408, 498/436
540 Se€l'P, pp464—465/406—A407, 499/436
541 This statement appears to be unproblematicghe moral psychology as it is presented in the
early philosophy. However, certain features oflétter philosophy, when combined with the quite miai
content of the conception of the person outlinesictions 7 to 9, may cause problems for thistintly
commonsensical assertion. | do not explore thigeisegere, and point out the disparity between Rawls'
original psychology and the contribution requiremen
542 TP, pp. 476/417, 478/419

149



attitudes of justice towards wider society. Rawpsiaciples of moral psychology posit that
the attitudes expressed towards us by successivexgranding circles of relationships —
family, private and public associations, societg@meral — bring about the development of
the sense of justic®’ If these attitudes cease to extend once we aeel faith someone
who cannot cooperate in the maintenance of the Isasicture, there needs to be an
explanation for thisPrima facie the continuity of the sentiments of love and justic
implies that such persons will also be includedimithe scope of justice. To posit
otherwise would require a disjoint in Rawls's pites of moral psychology. It would

have to be that the parents or guardians of thatbetlne capacity for the moral powers, but
without cooperative ability, show the appropriat#wiedes of reciprocating care towards
them, as to their friends. But then wider sociatgginot express those same attitudes,
because wider society, in addition, requires tieas@ns be able to contribute to the
maintenance of the basic structure of society.

We would have to say that further conditions feinly afforded the responsibilities
and protections of justice are recognised, comgjsti meeting certain physical and mental
requirements which are distinct from simply possesthe sense of justice. What
opposing sentiment would these correspond to? €hsop unable to meet such
requirements is no longer recognised for their gake solely on the basis of their ability
to recognise (and comply to the extent that theywveith) fair moral requirements. The
unconditionality of their parent's or guardian'sec®r them is not reflected in society's
attitudes towards them. In the well-ordered societyere the ideal of justice as reciprocity
is embodied perfectly in its member's psychologgrgone will accept that society need
not have an attitude towards such persons thanisntious with the sentiments those
persons' parents have towards those persons. Re@areral need not value them
intrinsically, on the basis of their just senstlyilat least. But, by implication, the able-
bodied people in such a society do not value e#wér golely on this basis either, but
conditionally on their ability to contribute. Theggression of unconditional sentimental
attachment posited by Rawls in the well-orderedetpds hence broken by the
contribution requirement. This is sufficient to den that requirement incompatible with
his moral psychology.

Problems can be found at an even deeper levelpiiheples of moral psychology

1544

are said to bbased uporthe idea of reciprocity: “a tendency to answekiimd”>"" (see

further Appendix Il). Children answer in kind tcethparent's or guardian's love when they

543 Se€l'P, pp470/411—412, 473—A474/414—415 490—491/429—48@.&so0 Appendix Il
544 TP, p. 494/433
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love them in return and live up to the justifiedrslards they impart. Such attitudes are
continuous and eventually develop into a sensastice. When grown, such persons will
recognise others who possess or are capable cgsisg a sense of justice, and will both
respect and have expectations of them. This mesadldpment embodies the idea of
reciprocity. But the question then becomes — whgsdoseemingly more demanding
standard of reciprocity appear by the time we gehé basic structure of society? The idea
of reciprocity, as a psychological tendency, dassappear to make such a distinction
itself (see Appendix Il). If the moral sentimentslanatural attitudes are, ideally,
continuous with each other, and this is an appat@specification of the moral principles
and ideals of Justice as Fairness (see subseétipasnd 9.2), there seems no reason to
construe the well-ordered society of Justice amEas's conception of reciprocity in a
compartmentalised way: as requiriaigbottomsomething different at the level of society's
basic institutions than in the associations oflgociety. | say “at bottom” here in order to
leave open the question as justice does requiferelit things from different social roles.
But this variation is not meant to alter basic dgya

These central aspects of Rawls's moral psychdlbdlywith society as fair
cooperation, and justice as reciprocity — at leasthey are specified. This is in addition
to the independent moral arguments which | presesdglier. The fundamental point is
that it is only the possession of or capacity fa inoral powers which is meant to be
relevant from the point of view of justice. As wavie seen, possession or capacity can
come apart from cooperative ability. Absent soméher argument, cooperative ability
remains morally arbitrary.

However, it might still be thought that the progb® drop the contribution
requirement is nevertheless unnecessary, or ela&wequire such wide reaching
revisions of Rawls's theory as to substantiallyngfeaits character. In the next subsection |

address a variety of such claims.

15.5 Possible objections

| reject society as fair cooperation and justiseegiprocity as Rawls formulated
them. It may be argued | have done so erroneolsiyl. argue that | have not. Further it
may be thought that this implies the rejectionlteraation of many other aspects of
Rawls's theory. | will argue either that it does, o in the cases that it does, these
alterations are acceptable.

I lay out each potential question or criticisntunn in the following flurry of
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subsections. | shall not summarise them here.ddstach is prefaced by an italicised
question or statement which the following subsecsibould be taken to address. Where

these subsections are linked to each other, thli®avindicated.

15.5 A: Rawls understands Society as Fair Reciprocity as an ideal of justice, not
as a limit on the scope of justice. Hence, he does not place the non-contributing

outside the scope of justice.

This idea is suggested by passages such as this one

Since we begin from the idea of society as a f@tesn of cooperation, we
assumehat persons as citizens have all the capachiesenable them to be
cooperating members of society. This is donadaieve a clear and
uncluttered viewof what, for us, is theundamentatfjuestion of political justice:
namely, what is the most appropriate conceptigusifce for specifying the
terms of social cooperation between citizens regfaes free and equal, and as

normal and fully cooperating members of societyr@aeomplete life?

By taking this as the fundamental question we damean to say, of course,
that no one ever suffers from illness and accideB®ut given our aimi, put
aside for the time beintipese temporary disabilities and also permanent
disabilities or mental disorders so severe that grevent people from being

cooperating members of society in the usual sense.

Other questions we can discuss later, and how s&erthem may require us
to revise answers already reached. This back-arl{ioocedure is to be
expected. We may think of these other questioqs@sems of [the]
extensiorfof Justice as Fairnesf

The idea here seems to be that the groups Rawlsangnplus others unable to contribute,
are to be included within the remit of moral comgeat the very least. It may then be
further argued that they are to be included withmremit of justice. | have some things to
say about the former claim in subsection 18 belawvgue against the latter claim on two

545 SedPL, p20, my emphasis. See also Stark (2009) pp. 87—88
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grounds. First, Rawls's solutions to the “problerhextension” at best leave it ambiguous
whether he can claim that justice extends to theaomtributing. Second, even if this
route were to be taken, including the non-contiiiguon the basis that they partially
match up to the ideal of citizens expressed hemaires morally problematic. This is not a
standard which they should have to meet.

What Rawls explicitly says does not obviously utd those unable to contribute
on the grounds of disability within the bounds wdtjce. He states that he cannot see how
Justice as Fairness can be extended to the perthadisabled, and that it is likely that it
cannot*®“It is obvious” he writes “that we have a duty taws all human beings,
however severely handicappedd”From what | can tell, however, there is no suggesti
that this is a duty of justicé®These duties could as easily be natural dutiesgRawls's
system (as proposed by Quong and Kelfy).do not think the natural duties, aside from
the duty of justice, are part of justice for Raw.

Against writers who insist that Rawls includestalman beings within the scope of
justice by his endorsement of human rights, | libét the position of the human rights in
Rawls's system is ambiguous.Tihe Law of Peoplefiuman rights are respected by both
liberal democratic societies and decent hierartisisaieties’™ They are a subset of the
rights recognised in both kinds of socieflésFor decent hierarchical regimes, these rights
are derived from their “common good idea of justi® A common good conception of
justice is obviously different from Justice as Rass. Even if the human rights might be
thought of as a requirement of justice under a comgood conception, this does not
imply that they are under Justice as Fairnessraftenot all rights in Justice as Fairness
are rights of justice. It is perfectly possibletttiee human rights might be thought to be
grounded on justice between the cooperating, arttbarmanity or mutual aid for the non-
cooperating. It is true that Rawls's discussionsushan rights imhe Law of Peoplesay
suggest that they are minimal rights of justicedibrincluding the non-cooperating. But

he does not make this explieif:Hence we should not simply appeal to human rights a

546 PL p. 21

547 JF, p. 176 fn59

548 Stark (2007) p. 130 fn10 agrees Rawils is uncedhis matter.

549 See Quong (2007) pp. 93—97, and Kelly p64

550 See fn 48 above

551 LP, pp. 65, 68

552 LP, p81

553 LP, p65

554 Buchanan (1991) p. 230 fn6 reports a conversatith Rawls. In it, Rawls stated that he believed
that those unable to cooperate were owed justioeieder, simply him saying this does not mean tbahs
persons can be included in Justice as Fairnesn gigéce as reciprocity. From his subsequent ghblil
work, what Rawls reported to Buchanan need not baea his final stance. See, in particuldr, pp. 244—
245
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quick and easy way to include the non-cooperatiitgimvthe scope of justice in Justice as
Fairness>

It is unclear in any case whether Rawls can irelilné non-contributing within
some minimal provision of justice. None of the authwho suggest this claim also
guarantee the non-contributing full liberal righBsit this goes against Rawls's account of
the basis of equality. As observed in subsecti@njGstice is to be granted on the basis of
possessing minimal moral psychological characiesisufficient to fall within the range
property of having, or being able to have, the taaral powers. On this basis, how can a
person be granted some kind of minimal justicghefkind that might be thought to be
embodied in human rights, but not be granted fiodirl justice, if we are operating purely
within Justice as Fairness? Once again, it seeats@tperson's inability to contribute in the
right way is being taken as a reason for arbitesqglusion.

Despite these difficulties, what if we accepteg ¢haim that Rawls only viewed the
idea of moral persons cooperating in the maintemafthe basic structure of society as an
ideal, and not as a restriction on justice? Whiatdmounts to, however, is to hold that
those with the moral powers who are unable to daute can be included within the
bounds of justice solely as non-ideal cases. Bhimsatisfactory. Though the members of
the well-ordered society can all now recognise timgroductive persons possessing the
moral powers can be owed justice, they must stikid to fall short of the basic ideal of
the person or citizen. We then have two options.might hold this basic ideal ismaoral
ideal. If we make the ability to contribute to swrinangements part of a moral ideal, then
if people fall short of this in any respect thisshhbe said to be a moral failing. But it is
ludicrous to hold that the inability to cooperataimoral failing. If instead we hold that
the ideal is partially aon-moralideal, then we can reprise Barry's criticisms,tgdan
subsection 16.4, of the scope of justice beingrdeted on morally arbitrary grounds.

These considerations allow us to elaborate anethgrin which the contribution
requirement is out-of-kilter with Rawls's moral peglogy. The alternative ideal of a
member of the well-ordered society | am proposmgpposition to the later Rawls is not
of a moral person or citizen cooperating througteocomplete life to maintain the basic
structure of society. Rather, it is simply of a algrerson or citizen. The ideal of such a
person is someone with the right attitudes as dsgédweir unavoidable relations that hold

between them and the rest of society. It is a peos@ood will. In order to be a person of

555 In this, | am disagreeing with Freeman (200&)I5—416. Similar things to what | have said here
could be said about Rawls's distinction betweemdestic” or “political” justice, as it applies todtbasic
structure, and “local” justice, as it applies te tissociations of civil society, which are othestidctions
Freeman refers to in an attempt to resolve thigisSeelF p. 10—12 andPL p. 21.
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good will, I do not think it needs to be the cdsat e are able to act as our good will
would have us act. What is important is that wevaléng to so act if we are able. If such
a person is unable to cooperate, they will acdapt and will meet the requirements which
can be reasonably asked of them. This acceptamcenut be total. They could of course
sincerely wish that they were able to cooperats. dnly understandable that this could be
a source of regret and sadness in their fveBut ideally we would expect this regret to
always be accompanied by self-respect, and pritteein achievementS! What this regret
shouldn't be associated with are the self-chastisiaral emotions of guilt or shame — at
least not in the ideal case. For Rawls, these em®tink up to the concepts of the Right
and the Good respectively? The ideal of the person engaged in a scheme qfecation,

if a moral ideal, would either be an ideal of thgtR or the Good, most likely both. But
this would lead to persons feeling guilt, or evesrenlikely shame (as shame is directed
towards defects in one's selff,if they are unable to cooperate, providing we aEsLas

we should for the well-ordered society, that thellyfpsychologically embody the
society's ideals. Of course, we can understandod@le can feel these emotions over
impairments which are in no way their own faultt Rawls would be unlikely to agree
that theyshouldfeel this way’®® The contribution requirement, however, appears to
commit him to this. Once we eject this requiremsaoth emotions are, on the face of it,
representative of a different set of ideals thastide as Fairness, or else stem from
considering a non-ideal rather than ideal casdirfgmesuch as these, in an ideal situation,

would be irrationaf®*

15.5 B: Isn't dropping the contribution requirement incompatible with the
Publicity Condition?

Dropping the contribution requirement does notatmthe publicity condition.

That condition, it will be recalled (section 2, 8en 11), states that any adequate

556 TJ, pp. 442—A443/388, 481—482/421—A422
557 Se€lJ, pp. 440—442/386—388 for the self-respect expeitedwell-ordered society.
558 TJ, p. 482/422
559 The moral emotions literature widely agrees g¢iudt adheres to one's wrongful, or believedeo b
wrongful, actions. Shame, by contrast, adherelkdavay one is, independently of one's actions. féee,
example, Taylor (1985), Wollheim (1999) pp. 155—I1bHis seems correct to me. If so, it may require a
modification of Rawls's account of shame. See DEIGIB3), though note that | do not think that D&gh
account views the matter from a perspective seffity internal to Justice as Fairness.
560 More precisely, they may feel natural shamethmey will not feel moral shame. It can be expdcte
that, in an ideal well-ordered society, no onedewltural shame. S&@, pp. 444—445/389—391
561 Roughly, Rawls holds that moral emotions alwafiect our genuine moral beliefs (SE& pp.
481—482/421—422), so the persistence of these enmmin the well-ordered society would entail a tionf
in the beliefs of the non-cooperating.
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conception of justice must be capable of beingiplyoshared between the members of a
well-ordered society. That one does not hold anleyeg position in the basic structure of
the well-ordered society does not entail that yaonot know the content of the public
conception of justice. It also does not mean thiaérs cannot know that you know that
conception. Advocacy in some public forum is nafuieed for shared knowledge — we do
not need to see our fellow citizens swear allegiandhe state every day, as in the society
of Yevgeny Zamyatin'gve>® Rather, common knowledge is had by much more shffu
and indirect means. If | do not need to be perdpaalquainted with each and every other
worker in my country for common knowledge to exshy think | need to be acquainted

with every non-worker?

15.5 C: Isn't it often problematic to find out who is capable of developing the
two moral powers? Won't this be even more difficult for those who cannot

contribute?

There are problematic cases amotggh those who can and those who cannot
contribute. That the proportion of problematic casethe latter category may be larger
than the former does not make for a special kingroblem, such that we might think that
the non-contributing can be legitimately excludeshf justice. Often it will be obvious
that a person unable to hold down a normal jobositipn is nevertheless capable of
developing the two moral powers. We can mistakémilyk that an individual can develop
a sense of justideothwhen they can workndwhen they cannot, when in actual fact they
are incapable of developing one. | address suatsdassections 16 and 17 below, but they
represent no reason to say that some personssgltapable of developing a sense of
justice, but for whom it might be difficult to teNhether they can because of various
impairments, aren't owed justice.

This again might be thought to pose problemsHergublicity requirement. But the
equivalent case of the person who is able-bodietfds whom we are uncertain whether
they are capable of the moral powers, is also prohbtic for publicity. In general,
publicity is an ideal to be aimed for. It charaides the well-ordered society, and the well-
ordered society itself is an ideal. Such idealsughaot be used in order to exclude certain
persons from basic recognition simply because ttapacity for the two moral powers is
difficult to discern (see further subsections 15.&8nd 15.5 E below)

562 Weby Yevgeny Zamyatin is a Russian dystopia, publisim 1921. It was one of the leading
inspirations for George Orwelll984
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15.5 D: Isn't it often impossible for society to realise the capacity for the two

moral powers in all persons?

Sometimes it is, and this means we are dealing aviton-ideal situation. Non-
ideal theory for Rawls deals with two possible d&eins from the ideals of justice:
injustice arising from people's free choice (eittiem the active pursuit of injustice, or the
passive acceptance of the unjust actions of othamsl) unavoidable injustice arising from
limitations and burdens from one's environnt&itt is the second kind of non-ideal
situation we face when there are persons who Heveapacities to develop the moral
powers, but whose capacities can in no way besegiliBeing in a non-ideal position,
these persons are still owed justice: justice whictortunately cannot be given to them.

In order to get to grips with this topic, we stwbiitst distinguish between (1) a
person with a capacity for the moral powers, andi(Buman being with the capacity to
become a person with a capacity for the moral pswite may also be a third case: (3)
those who possessed the capacity for the moralqgowet have irretrievably lost this
capacity. | postpone discussion of this third grofipdividuals till subsection 18.2.

What actual human beings fit these cases? Inélytian immoral person whose
immorality stems from a brutal upbringing, but wingght be rehabilitated, fits (1). A
congenitally psychopathic individual by contra#is {2). Such individuals represent just
one way in which human beings can fail to possessnae of justice — roughly through
having a lack of empathy? Certain autistic individuals may be unable to depe sense
of justice. But this is a different condition — gstics are not psychopathic. Other
individuals with various kinds of brain disordersbwain damage will represent yet more
cases. | present this selection of cases in oodemphasise that someone who lacks a
sense of justice does not necessarily fit the fgrofi a criminal psychopath. The diversity
of human nature makes things much more complidai@d this. | shall return to this issue

in sections 17.2.

563 Se€lJ, pp. 8—9/7—8, 245—248/216—2118P, p5. | am indebted to Simmons (2010) for
clarification on this topic. See esp. pp. 12—18.
564 Note that saying that psychopaths, and thogeami upbringing which damages their empathetic
capacities, lack empathy (or as it is sometimdsdatympathy) | do not think necessarily tell§amour of
morality developing on the basis of psychologiediiprocity principles, or psychological principles
altruism, etc. (on these see Appendix Il). Hende hot contradict one of Rawls's basic psycholdgica
assumptions. Empathy is usually understood to sgmtesimply the ability to share another's feelimgs
certain complicated ways. This is presumably inedhin reasonableness as much as in altruism. Eor th
discussion of empathy or sympathy | have primatigwn on here, which specifically focuses on Husee,
Krause (2008) pp. 79—82. For an introduction tergaliscussions on psychopathy, see, for examphg P
(2007) pp. 42—A47
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Regarding the two cases we are considering, it breiassumed there is some point
— or at least vague expanse, if we take Rawlst#t phiout the vagueness of moral
personality seriously (subsection 15.1) — at whiehalterations to an individual's nature
needed for them to become a moral person are $ouma that there no longer exists the
relevant relation of personal identity betweengher individual, and the posterior moral
persorm® A prima faciecase would be the kittens imagined by Michael €gah his
“Abortion and Infanticide”, whaouldbe injected with a serum which will lead them to
acquire moral personality when they are fully grovains®®® The kittens, we assume, were
not beings with a capacity to acquire a sensestige, in the sense Rawls means this.
Rather they were beings with the capacity to becbeinegs with the capacity to acquire a
sense of justice.

Where the point should be placed in order tod#ithose with a capacity for a
sense of justice, and those with a capacity toieedoat capacity is a problem for all
theorists. But providing a solution can be founohe furthermore sufficiently compatible
with Rawls's overall position — then we can say geasons with a capacity for the moral
powers definitely are owed justice, but human bewdh the capacity to become such
persons may not be (I need to say “may” for nowtieas 16 and 17 further argue that
Rawls should hold they aret owed justice). The latter individuals are not pigd moral
persons. They are not persons with a capacity §@nae of justice. Rather, they are
numerically distinc®’ from any such moral persons. They are non-moraigms. For such
human beings to be transformed into moral perssut) non-moral persons must cease to
exist.

Regarding the beings with the capacity for theahpowers, it has undoubtedly
been impossible up until now to realise the inmateal nature of each and every one.
Perhaps it ever more shall be so. Such imposgsilgre either the product of unavoidable
burdens on the resources available to societylserage maintained not through such
scarcity but through unjust actions. But in neitb@se does this mean that such persons
should be considered outside the scope of justice.

The following aspects of Rawls's theory might lh@uight to militate against this
conclusion, and that of the previous subsectionels First, Rawls explicitly tries to

frame his theory to fit with the practically podsiB®® The parties in the original position

565 For the notion of the criterion of person idtyrais applied to persons, see the introductioPeoy
(1975)
566 See Tooley (1972), pp. 60—61. The though erpart is meant to cause problems for arguing that
potential persons possess rights.
567 For this term, see again Perry (1975)
568 See, for exampldF, pp. 2, 185
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choose a conception of justice on the basis of inunagure. If there are individuals whose
sense of justice is always going to be very unjiltelbe realised, won't the parties in the
original position simply accept that principlesjastice should not be framed to include
these individuals, on grounds of practicality?

This attitude by the parties is inadmissible, asane talking about the features of
human beings which qualify them to be represenidte original position in the first
place>® Being representeed in the original position, tHed&viduals will get a veto on
which conception of justice is chosen, given timality condition and the need for all
parties to agree. Hence, when a person with a gggacthe moral powers fails to be
given what they deserve according to justice, legth their capacity for the moral powers
to fail to be realised (providing this failure igedto not through brute misfortune in
favourable circumstancedY. this is always a non-ideal situation. Ideallystibuld be
sufficiently likely that in favourable conditionsyeryone who has a capacity for the moral
powers should have that capacity realised. Conmepbf justice cannot be chosen which
would lead to some moral persdmeving no possibilityf realising their moral powers,
even in ideal circumstances.

A second element of Rawls's theory relates t@bwe objection. This is that the
parties are to choose principles in view of thatitions on information which affect
legislation and constitutional design in a libetamocracy, including the burdens of
judgement (subsections 4.5, 12.1, and 13)imited information is obviously available
about which human beings are capable of posseasrgse of justice, and which are not.
However, once again | cannot see how the partigseioriginal position can take this as a
consideration for choosing a conception of justitech systematically excludes such
individuals whose capacity for the sense of jussdeard to discern from the scope of
justice. For some of the parties in the originaipon must have representees who are
these very individuals, and they will not put adilde fundamental interests of their
representees for anything — they will refuse teemtto such a contract.

In summary, the content of the first principlegudtice is not susceptible to being
altered in order to exclude individuals whose poé&difor the moral powers is difficult to

569 CP, p. 112 is very clear in this regard.

570 Favourable circumstances do goaranteethat all moral persons will realise their moraingos.

Rather, they allow that public institutions cande¢ up which give the best chance of avoiding this

possibility. This is implied by the two roles ofyahiology in justification — moral psychology doest n

guarantee that, in favourable circumstances, eashlrar of the well-ordered society will have their

fundamental interests met, but rather shows tigaten conception of justice is not certain or ngantain to

fail to meet those needs for everyone (futility-aamce), and is comparatively the most stable quthme of

justice (arbitration).

571 See, for exampl€P, pp. 346—3517J, pp. 156/135, 160—161/138—139, 320—325/281—285
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discern, or perhaps even impossible to bring about.

15.5 E: Isn't it sometimes difficult to guarantee the basic liberties, and their
fair value, to those who possess the moral powers, but are unable to cooperate

(usually through certain impairments)?

Again, this is often a problem, and when it igalglem, it means we are dealing
with a non-ideal situation. Deep practical diffite obviously arise in guaranteeing the
severely physically or mentally impaired their fo#sic liberties as they are specified by
Rawls. But it has not been sufficiently recognitiest these practical difficulties should be
considered a product of unavoidable burdens orecagmbrary liberal society, i.e. non-
ideal conditions.

It may be countered here that it is simply unngagsto give the severely impaired
their full basic libertie$/? | would agree — providing such human beings arenpaired as
to lack the capacity for the moral powers. Hen@y thre amongst the beings described
above — those who are so different from moral eg#rat transforming them into moral
agents would require some severe alteration, itootplete change, of personal identity.
But, for all who have the capacity, ideally socishould be arranged so that they can
exercise their full liberal rights.

It has been widely emphasised that the developofemtapacity can be
encouraged or restricted by the arrangements peesersituated within. Writers on justice
and disability widely “reject any assumption ofabdity as an individual disadvantage,
and [present] instead a distinction between impainseen as relating to a loss of some
aspects of [human] functioning, and disability,idedl in terms of the limitations imposed
on impaired people bihe design of social structur&d’® If these are limitations on access
to basic justice, they can be imposed or alloweehoain only if environmental burdens or
the inertia of existing social arrangements rerlisrthe all-things-considered morally
preferable option. We would then be in non-ideatuanstances — indeed, in a case in
which the general conception of justice, rathenttiee special conception, is applicabfé.
Outside such burdened environments, institutiongiging the basic liberties cannot be
arranged simply to be optimally efficient for théder populace when this requires the

exclusion of people with intellectual or physicapgairments. The complexity of the state

572 Freeman (2006) p. 415—416
573 Terzi (2010), p. 151. My emphasis. See als@@¢2010) pp. 30—31
574 On the distinction between the general andiapeonceptions of Justice as Fairness, and their
relevance to the restriction of the basic liberteeeTJ, p. 60—63/52—55, 244—248/214—218
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apparatus is a means to serving the lives of nagahts. It is not a tool for preventing the
development or employment of the moral sensibditthose agents through its complexity.

Throughout this discussion, | have attempted &irabt away from the empirical
details as to how many people fit into the différestegories | have outlined. But it seems
worthwhile here to note that | believe that a fimaton the current arrangements of our
basic constitutions and legal systems often leads ascribe less competency to the
mentally impaired in matters of justice and moualgement than we should. These
systems are as complicated as they are in orddgaowithourselves— the complexity of
our pursuits and projects, our diversity, and aoes. We — those without mental or
physical impairment, or at least those commonlyeg@arded — rightly judge that many
with mental illnesses or impairments cannot be etqukto deal with these institutions by
themselves. We then, wrongfully, assign the fauthbse persons, and assume that we
must adopt a wholly paternalistic attitude towattdsr relationship to the basic institutions
of society. | am not saying that, if the structuaes to stay as they are, these people do not
need help. Everyone needs help in these mattefsatistwhat lawyers, civil servants,
nurses and doctors, teachers, university lectatersare for. But the possession of the
moral powers only requires that a person understambtasic normative ideals of the
society that they live within. | think that the bilyi to comprehend these ideals is possessed
by a great many more mentally impaired individubin is commonly recognised.
Reciprocity, fraternity, freedom, responsibilitg esre not esoteric concepts, however
much a full philosophical grasp of them may bes hhaving a basic type of stance and set
of sentiments towards the others in your societickvqualifies you for justice, and it is
solely the lack of this endowment which disquasifi@here is no reason to assume that the
basic mental and physical preconditions of sucloeahsensibility aren't quite minimal.

| have elaborated these points by reference tpribvasion of the basic liberties, as
they must be met most urgently according to Ravt&ery. How Rawls's conception of
distributive justice, as governed by the secondgipie of justice, may have to be
reformed, | do not engage with here. It may be Rewls's formulation of the difference
principle needs to be chang¥dFor persons unable to cooperate, the equal opptes
principle appears, on the face of it, inapplica®feNo matter what revisions are necessary,
| believe the contribution requirement must beatgd. It is fundamentally inconsistent
with Rawls's basic moral and psychological assupngtiand his account of the basis of

equality.

575 For proposals on how to avoid this, which rmaynay not be compatible with my position, see
Stark (2007) pp. 136—140 and Richardson (2006 }pp—439
576 See Stark (2007) p. 134 fn22
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15.5 F: Isn't this revision incompatible with Rawls's resourcism?

Rawls's resourcism comes from his use of the bpdrary goods as a metric of
justice, and the fact that the distribution of thesimary goods must be seen to be publicly
ascertainable. It might be wondered whether distirlg to everyone possessing or capable
of the moral powers — including those severely imgub— could be accounted for. | have
already argued that the non-contributing do noepspecial case as regards the various
aspects of publicity (15.5 B and C above). Thetpmsiof being a non-contributing-but-
moral agent, and the resources distributed to gaiglt of this, is as capable of being
publicly verified as anything else.

It is important to note that the issue | am conedrwith can be considered
separately from the debate surrounding whetherggirgoods are the correct metric of
justice. Rawls pioneered the primary goods or resometric. In this, he is joined by
many others: both broadly Rawlsian in their apphoaed not’’ What is to be distributed
are simply valuable resources, including publi¢gitngsonal arrangements as well as
exchangeable commoditie€ A leading rival is the capabilities metric, as prepd by
Amartya Sen and Martha NussbatiffFor them, it is capabilities that are to be distréal
justly. Capabilities are relations between exteraaburces and the internal dispositions of
persons to realise valuable “functionings”: thipgssons value doing or bein§.

Resourcist positions are blind to variations inatalities — at least, beyond the capacities
to develop some basic moral sensibility, such asl&&two moral power¥*

The chief claim of the capabilities theoristshattprimary goods do not represent a
fair metric, as different people possess diffesdilities to convert the same resources into
valuable functionings. One chief group who are saidome off unfairly under primary
goods are those with severe impairments — as we iated, a group which overlaps
significantly with those unable to contribute te thasic structure of society. In response,
resourcists have claimed that the disabled neetieneaid to be unfairly treated under a

primary goods metric, if the implications of suchatric are properly understodt.But

577 For examples of the former, see Pogge (20idKally (2010). For examples of the latter, see
Dworkin (1981) and Carter (2011)
578 SeeCP, pp. 271—273
579 See, for example, Sen (1980) and Nussbaun®)200
580 Many of the other prominent metrics are vaagedf welfarism, and take the realisation of well—
being to be what we should attempt to distribugtlyu See, for example, Cohen (1989).
581 SedPL, pp. 182—183 andF, pp. 169—170
582 See, for example, arguments by Pogge (201B2p-53 and Kelly (2010) pp. 66—69
162



all I have claimed is that anyone with the capafotythe moral powers is owed full justice,
regardless of their ability to contribute. All thiests should agree that people with this
basic moral sensibility, or the equivalent foundheir own theory, are owed equal
recognition>>* Some have argued that only a resourcist posii@oinpatible with this
basis of equality®* Others have argued that the capabilities apprisaslst compatiblg®

Whichever is the correct conclusion | can leavdabiere.

15.5 G: Isn't this position incompatible with the basic structure being the first

subject of justice?

It might be thought that by jettisoning the cdofiion requirement, | am hence
committed to siding with the recent critique of Rglw/distinction between principles of
justice for the basic structure, and for individudrhis criticism has been proposed by G.A.
Cohen and Liam B. Murphy, and has been accepté&tblmjsian philosophers such as
Michael Titelbaunt?® These philosophers argue that there do not esifstiples of
distinct content governing the arrangements obtc structure of society, and the
actions of individual agents within the rules dditstructure, in opposition to Rawf€.
Others have produced various counterargumentfiéocdrrectness of the distinctiofy.

My revision holds independently of the basic dinue debate. Whether or not one
thinks distinct principles exist for the basic sture, everyone agrees that the members of
the well-ordered society share a public conceptifgnstice, which embodies certain
fundamental normative ideas. My observation is sloaiety as fair cooperation, and
justice as reciprocity, impart normative ideal®idtistice as Fairness which are at odds
with aspects of its moral psychology, and in additare independently morally dubious.
Cohen and Titelbaum also agree that aspects of§apdychology undermine the basic
structure restriction®® But, though these two criticisms might stem frdra same source,
they may be sustained separately.

It may be possible that someone could argue fdhowing interpretation of the
well-ordered society. Those unable to contributedaiety are fully included within the

scope of justice. But everyone, including the nontdbuting, understands the principles

583 Sen (2010) pp. 242—243 is clear that he doedisagree with Rawls over this issue.
584 See Carter (2011) pp. 560—571
585 See Anderson (2010)
586 See Cohen (2008) chapter 3, Murphy (1999%|Faum (2008)
587 Relevant passages includk pp. 47/54, 108—110/93—95, 116—117/99
588 See, for example, Williams (1998)
589 See Cohen (2008) pp. 129—132, Titelbaum (2pP8296—302
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of justice as being quite distinct for institutioasd individuals. Institutions need to
guarantee justice for all, but, outside the ruliethe basic structure, everyone, again
including the non-contributing, commit no injustieen they fail to observe
individualistic correlate¥® of the principles for institutions in their ownaihes. | have
sympathies with those who reject the distinctiotwleen institutional and individual
principles, and it is obvious that the consideragibhave stressed are similar to the ones
that these other authors stress. Both criticisrasg®d, in part, from considering the
fundamental attitudes and perspectives that thebaesof the well-ordered society can be
expected to have towards one another on alternetineeptions of justice. But | leave

open the possibility that one criticism might faihile the other might succeed.

15.5 H: Couldn’t simply expressing the moral powers in any sense be said to be a

“contribution” to society for Rawls?

If this were true, my criticism of Rawls would Bdsome of its bite. For then it
would be the case that to possess the moral pawarkl be to possess the ability to
cooperate after all. | earlier rejected the suggeghat to have the ability to cooperate in
the maintenance of the basic structure through abemployment is what amounts to
having the moral powers. This suggestion is thahetie most generic activities of being a
moral agent could count as contributing to the evafive scheme of society with one's
fellows, in which goods are produced which bergfitairly.>%*

It should be clear from how Rawls defines coopenain the basic structure that
this is not the case for him. Productive activéyassumed to be on a wider scale than the
most basic moral agency. Persons can be moralsagamd yet be unable to contribute to
the minimal maintenance of their society from oeaayation from the next. A society in
which each member was afflicted by a sufficientigapacitating physical disability would
be rendered unable to feed itself, and hence, ®@etbi@ moral sensibility of its inhabitants,
would perish. Consider, for example, the scenaggxrdbed in John Wyndantay of the
Triffids, in which nearly the whole of the population Idiseir sight, and are hence left
defenceless against the carnivorous Triffid plaft§he nature of the disaster in the book
could have easily left everyone blind, and henaddcbave led to complete destruction.

There is something weak about this point. It es¢hse that many of the

590 That the principles of justice would be cate$ to Rawls's principles for institutions, nat fame

principles themselves, see Titelbaum (2008) pp, 303—307

591 This kind of defence of contract theory isgeaied by Silvers and Francis (2005) and HartleQ92

592 John Wyndam was a British science fiction authheDay of the Triffidswvas published in 1951.
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contributors in a well-ordered society perform solghich are not strictly speaking
essential for the maintenance of the basic ingiitat structure in the society year after
year. And wouldn't being a morally engaged indialdn society help to support the

public culture of the society, even if one could hold down essential paid employment? |
am unsure what to say here. Rawls's ideal of a reenfithe well-ordered society is an
individual who works, and acts so as to at leasundermine the public political culture

of the society (see the description of the dutjusfice in section 23** I do not believe

that my revision can be incorporated into Rawlsty without some degree of
substantial revision. But the precise extent |lshat investigate here.

However, we can accept that Rawls would recoghiat though society could not
be sustained on the activities of the non-contiitgualone, there could be many ways in
which these people could contribute to the maimeeaaf aspects of the basic structure,
either directly (i.e. speaking or communicatingparblic forums) or indirectly (i.e. through
helping to support sentiments of friendship, trasi fraternity}>* Even with this,
however, my point would not be otiose. For it i$ movirtue of being a contributor in any
kind of way that people should be valued, but asamegents with good will towards their
fellows. That the activity of being such an agemtdoces some kind of benefit is beside
the point. On occasion, good intentions may leaukid outcomes. No matter how many
times someone's good will went awry, however, weld/mot be warranted in excluding
them from justice (though this is not to say thiegdd avoid all sanction). Reciprocity, |
argue, at bottom implies the mutual concern foraun and each other's good, drahce

from that concernthe production of mutual benefit, ideally.

15.5 I: Isn’t this revision ruled out by Rawls’s conception of reasonableness?

It will be recalled that reasonable persons ddeirés own sake a social world in
which they fairly cooperate with others for mutbahefit (subsection 8.2). To be a
reasonable person, it is not required that yowahte to fairly cooperate with others. It is
enough that you desire to. This is clear from Raxkim that being a reasonable person

bindsin foro interna

593 | put this quite weakly as, as was noted aptdr 4, Rawls cannot demand that the members of a
well-ordered society be necessarily strongly prdity engaged.
594 On the possibility of the latter, see Silvansl Francis (2005)
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15.5 J: How does this revision impact on Justice as Fairness as a political

conception? Is the revision compatible with political liberalism?

What is distinctive of political liberalism (seati 13), as (perhaps) opposed to
public justification liberalisms generally, is thatlemands that political conceptions be
presented as only reasonable and not as trueddhlsnot significantly alter the normative
content of Justice as Fairness, but only regartiagvay public political arguments are to
be presented. The account of the scope of juspipeas to be untouched. Hence | believe
this revision is perfectly compatible with politidderalism — simply that it might be more
demanding or controversial does not, in itself,adebfrom being part of public reason.

Who is to say it may not actually be better founde@n certain public political cultures?

15.5 K: Does this revision lead to any alterations in Rawls's fundamental ideas?

Yes. The alteration stretches to a rearrangemmehaalight change in content. It
was remarked above in subsection 15.1 that soagefgir cooperation is the most
fundamental idea in Rawls's theory, and that tka of the person and the idea of the well-
ordered society are defined by reference to its Tannot be sustained if we are to drop the
ideal of the person as a contributor to the maameg of society from one generation to
the next. Instead, the idea of the person as peisgehie two moral powers must be
thought of as the most fundamental. It can thejoined with the idea of the well-ordered
society to yield the modified idea of society as é@operation. That society can then
persist from generation to generation is then addeah empirical postulate, not a
normative ideal (or at least, not a moral one,dfgrence to which individuals or societies
can be morally judged). It is, of course, non-idgalsay the least) if a well-ordered society
were to collapse due to mass blindness and tattiakck, as in my example above. But the
collapse here is due to environmental burdens.sithation is not non-ideal in a moral
sense if the members of such a society act in aliygreerless fashion, despite the
hopelessness of their situation.

There is a further aspect of Rawls's philosophiclvimay need to be revised in the
light of this alteration. But the matter is diffictio discern, and would take some work to
fully analyse, due to the difficulty in working ojutst what Rawls is committing himself to.
The aspect | am thinking of stems from the prinkcgemse in which Rawls takes his theory

to be distinct from Kant's. Kant, Rawls claims,dalas the basic unit of morality the
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individual moral person. Rawls by contrast, conesigf morality, or at least justice, in a
more fundamentally social way. He takes the bakas to be the moral agent within a
moral society — the person within a well-orderediety, in other words® | am unsure
whether this assumption can be maintained in tbe & the revision | am proposing. It
may be that it can. For consider, the members @égowho are impaired in such a way to
prevent them from contributing to the maintenanicineir society can still conceive of the
ideal as their being able to contribute. Of coutisis, must be a non-moral ideal, for
reasons outlined in 15.5 A above. | can see patigmtoblems with such a response, but |
do not pursue them here.

15.5 L: What about non-contributing groups other than the mentally or

physically impaired?

The two other major groups of non-contributors@gain animals, and future
people. Some animals have contributed to societgdnturies — they are excluded on the
assumption that they cannot possess the moral powleave aside these animals, and the
animals undoubtedly unable to contribute, untitises 16.2 and 18.

Future persons are unable to cooperate for mbarafit with the people of the
present in terms of material goods. It is lessraldeether they can be said to cooperate
when they keep alive valuable practices and irigiitg. In any case, persons are owed
justice on the basis of their moral powers. Eifiaéure persons will have such powers or
they will not. So long as they do, we owe themigest their temporal displacement from

us being morally irrelevarit®

15.5 M: Does dropping the contribution requirement lead to any alterations in

the original position?

Yes. Those who are unable to contribute to thenteaance of the basic structure
must now be included within the original positidinder the veil of ignorance, no one will
know whether they will be able to cooperate in@ntenance of society or not. As |
indicated in subsection 15.5 E, this may lead terafions in the principles agreed to in

595 See, for exampl&J, pp. 256—257/226CP, p. 340
596 This position differs from Rawls's own accoahbhow we owe the people of the future justi€é, (
pp. 128—129/111, 139—140/120—12L,, p. 274) | do not explore whether this demandsrations to
Rawls's account of a just savings rate betweenrggors {J, pp. 284—293/251—258)
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that position. Other writers have suggested similadifications>®’ | believe the
alterations entailed for Rawls's theory go furtthem these writers indicate. | do not pursue

this matter here.

15.5 N: Doesn'’t this alteration to Rawls's theory disrupt his account of

international justice?

My arguments against the contribution requirenmeay have left some wondering
about the status of persons who wish to beconmeeaisi and contribute to different
societies. For, if persons born into a certainetycare to be granted full justice and equal
liberal rights simply because theyshandare motivated ta@ontribute to a society, even if
they can't, what is to stop a foreign nationalmilag citizenship of that society simply
because they conscientiously wish to contribuié?to

| believe that Rawls's theory allows us to sayftlewing, and hence that this
proposal does not constitute a seriousrnal problem for a Rawlsian theor§? For Rawls,
being a just person requires you to attempt to pterand sustain just institutions, so long
as the (moral) costs are not too gréahere is no restriction to the institutions of you
own society, though of course the task of promajiirstice abroad is complicated by

various additional moral-philosophical and pradtivatters>®

However, the question of
migration from one society to another is anothettenaThe duty to promote just
institutions does not require an open-borders paolith regards to anyone who wishes to
come and work in your societ)* The duties to (and expectations from) those bathinv
one's society who possess the capacity for thelmporeers, but are unable to contribute to

the maintenance of society's institutions, aresddht to those outside one's society.

15.5 O: Justice as Reciprocity or Impartiality?

Finally, over this subsection and the next, wemaww return to Barry's question
regarding the coherence of justice as recipro@ts position. Given what has been argued,
it does not seem that justice as reciprocity asl®anderstood it is really a stable position.

597 Stark (2007), Richardson (2006)
598 Whether an external problem remains, duedblpms with Rawls's position on global justice in
general, | leave aside.
599 TJ, pp. 115/99, 334/293—294
600 Sed P, pp. 37, 105—113
601 LP, pp. 8—9, 39 fn48
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Deep-seated elements in his theory underminedtflz@re does not seem to be any way to
ground it in a morally principled manner.

However, this does not necessarily undermine toegability of the slogan. For
there is a sense in which, even with the modifozatihave proposed, a basic idea of
justice still remains one of reciprocity. This danseen by considering Rawls's moral
psychology. In acting justly towards persons ay thevelop a sense of justice, and an
ability to develop their own conception of the gpathat we expect is that the person
develop those capacities to the best of theirtgibili they possess the capacity for the
moral powers, then, ideally, our expectations bdlmet. The relationship between
persons in the well-ordered society is foundedemiprocity of basic recognition and good
will. ®°2 Reciprocal production of a certain set of goods (he institutions of the well-
ordered society) can be an aspect of this recityrdziit is not an essential aspect. Non-
ideal, regrettable conditions can undermine it.

Does this serve to render justice as reciprogjtyvalent to justice as impartiality?
| do not think so. It appears that Barry's basitedon for being included within the scope
of justice is to have interests. Hence, animalsrarleded within the scope of justice,
though they are only afforded minimal and not fusitice®® | have assumed the position
that we cannot grant a being partial justice (scii@e 15.5 A) — beings deserve full justice,

or they do not. | hence stick with justice as remgity — for now (see section 18 below).

15.5 P: The circumstances of justice, and justice as reciprocity

Rawls's commitment to the circumstances of justeebeen argued to be the basis
for his commitment to the ideas of society as daiwperation and justice as reciprocity,
with their implication that non-contributors areckxded from the scope of justice. Brian
Barry argues the following: Rawls's acceptancénefdircumstances of justice, and in
particular the assumption that social cooperatoil, hence justice, supposes rough
equality, leads to Rawls distinguishing — sometimgdicitly, sometimes not — between
contributors and non-contributct¥ This distinction plays itself out in different wafor
different characteristic grou$> The distinction is traced back to a tension betwe

idea of impartiality embodied in the original pasit, which requires us to abstract from

602 A similar reinterpretation of Rawls is suggeshby Ci (2006) pp. 74—92, 136—141, 146—152
603 See the page references in fn19 above.
604 See Barry (1989), pp. 179—183, 241
605 See in particular, ibid. pp. 183—189 (on fatgenerations), pp. 203—212 (on animals), pp. 183—
189 (on international justice).
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contributive capacity, and Barry's interpretatidhe circumstances of justice, which
leads to justice exclusively being a virtue of suke between cooperators.

My earlier discussion of the circumstances ofipesin section 7 should indicate
the problem here. The circumstances of justice inearve to make social cooperation
possible and necessary. They indirectly give wsthé need for justice, but it iever

explicitly stated that they restrict the scopeusttice.

Section 16: The ability to cooperate as sufficient

16.1 Further sufficient grounds?

The previous section focused on defending one-déat the capacity for the
moral powers is sufficient to be owed justice. Bylication, the capacity to contribute to
production through the basic structure of societyat part of a joint necessity with the
moral powers. | also believe, from a Rawls-esqudrectarian standpoint, that the
capacity for the moral poweisnecessary to be owed justice. This is contradidtmrvhat
Rawls allows inA Theory of JusticelThere, Rawls holds that being able to developioe
moral powers is only sufficient, and not necesstrye included within the scope of the
rights and duties of justic&®

Just which further groups, in addition to thosmgs with the capacity for the
moral powers, can be owed justice is unspecifiedethl shall consider three relevant
groups of individuals who could be thought to beedyustice despite not having the two
moral powers. There are those who have a capacig\velop and revise a conception of
the good, and are able to cooperate in the fagreehof society, but lack a sense of justice.
There are those who lack the ability to cooperate, lack a sense of justice, but can form
a conception of the good. And then there are thdselack both moral powers altogether
and, we can assume, any cooperative ability. | sbhakider the first group in this section.
| shall reject the thought that they are owed gastin the basis of their ability to cooperate
— the ability to cooperate is not sufficient toibeluded within the scope of justice. My
analysis in this section (section 16) will indicathy | feel | can consider this group, and
the second and third groups all together in sedtirin section 17, | shall reject the idea
that any of these three groups are owed justice.

As before, first | will lay out independent intw# grounds that count against

606 TJ, p. 506/442—443
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including beings without a sense of justice butsggsing an ability to cooperate,
presenting an external critique. Then, | indicadevlelements of Rawls's own theory
support this conclusion, thus presenting an internigque. As before, many of the
elements of the internal critique stem from Rawla@al psychology. This all occurs
within subsection 16.2. | then reply, in subsectiéi3, to a recent argument that
contributing to a cooperative scheme has its owrahstanding. Relying on earlier

material, | answer that this proposal cannot bentaaied, at least by Rawls.

16.2 Excluding the irredeemably unjust but cooperative

| first present independent moral consideratiararest the capacity to cooperate
being sufficient to be owed justice. | begin bytegting how it is possible that men and
women might cooperate in the maintenance of aspigety, despite lacking even the
capacity for a sense of justice. Under certainuoirstances, individuals without a sense of
justice can be moved to act justly so long asiit iheir own interest (subsection 15.3). It
cannot be assumed that these circumstances walinobery often within our societies. As
| noted earlier in the discussion of the circumeé&anof justice, in our world, rough
equality does not obtain between all agents (stilose€). So long as they can avoid the
reprisals or restraint of the just, nothing withgtthose without a sense of justice
mistreating those who are weaker than themselesirfedeemably unjust will always be
willing to act contrary to justice when they thitiley can get away with it. However, it is
perfectly possible that overall society may be lbemeficiary from the periods when these
individuals do rationally curb their short-termfselterest for the sake of long-term gains,
and hence contribute to the overall stock of go&atpanding on these facts will allow us
to develop the best picture of the nature of olatians to those who lack a sense of justice.

Lacking a sense of justice, our relations towdinése individuals can be best
viewed as equivalent to our relations to animatsa{deast most animals, depending on
one's views), or perhaps even forces of naturec&ebenefit overall from our interactions
with nature. But we do not see ourselves as boaoigilve the same sort of respect to nature
as we do to other moral agents (see further set8drelow). Imagine a village where
people are occasionally attacked by an escapetigraiithe village might overall benefit
from the cat's presence in some way. Cryptozod®gay come and spend lots of money
staying at the village pub. Merchandising oppotigeimight exist: mugs and baseball
caps might be sold to both visiting tourists, amdrahe Web. If the choice was offered

between keeping things as they are, or else chgmgatters so as to prevent the beast's
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attacks, but only at the cost of also losing thasb&enefits, it would constitute an injustice,
all-things-considered, for the leaders of the g#ldo keep things as they are. For this
would essentially be to trade off individuals’ aeghts against wider benefits for the
community, no matter how great those benefits wEnere could be, of course, a range of
possibilities with regards to how things could bamged. It might be there was only one
option: to kill the beast. But this is unlikely,laast in a modern setting. Some kind of
protection against the beast, such as a fenceheast-tracking system, could instead be
used. Some solutions may allow the eradicatiom@idanger from the beast, but the
preservation of the benefits it brings. But the amant point is that the basic rights of the
individual members of the village must take prigrit

The villagers’ position as regards the beast @agous to our position regarding
humans who lack a sense of justice but who areativest benefactors to society. We
know that they cannot be relied on to avoid ingestWe must take the necessary measures
to avoid this injustice. It will be acceptable fs, it might be thought, to enter into
productive relations with these individuals if tisscompatible with preventing them from
committing injustice. But if it is not, then suablations are out of bounds. Failing to
recognise our proper relations to such individudlsn, can easily lead to us acting
unjustly towards each other. In failing to acknadge the distinct status of those who are
unable to be just, we place each other in harmysokéhese individuals.

None of this is to say that we are allowed to d@atgver we like to those without a
sense of justice, any more than that we can doevbatve like to the animals. Rawls
holds that “the capacity for feelings of pleasund pain and for the forms of life of which
animals are capable” impose on us “duties of cosipasand humanity.” However, they
do not impose duties, or expectations, of justié©ur duties towards the animals may
very well be much more expansive than are usuattggnised. Nor need we assume that
humans who lack any capacity for the sense ofgestould only be afforded the rights of
animals. My discussion so far has been misleadtirige following way: it may have put
the reader purely in mind of the dangerous psyctiojfgut not all human beings who lack
the capacity for a sense of justice can be asstioneel dangerous psychopaths. My basic
point here should be taken to be: whatever we owledse without the capacity for a sense
of justice, it is different to what is owed betwgersons with the capacity for a sense of
justice.

Finally we might point out the implication of inling within the scope of justice
those incapable of developing a sense of justiteviitb the capacity to contribute, but not

607 SedlJ, p. 512/448
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those capable of a sense of justice but who catomitibute. If we do this, then it seems
obvious that we are actually valuing contributivegntialmorethan possession of a sense
of justice. For we are willing to include someometbe basis of contribution alone, but not
on the basis of having the capacity for a sengestice alone. Even if we instead adopt the
idea that it is merely a moral ideal that persomsble to take employment in the basic
structure, rather than a strict restriction of $bepe of justice (as canvassed in subsection
15.5 A above), it then appears that we value domtionequallyto possessing a sense of
justice. For we are willing to grant basic justamethe basis of either contributive potential,
or possession of the capacity for the moral powehss iE intuitively the wrong attitude

for the Just to have.

Having presented external considerations for negiRawls’s theory, | now
present internal ones. Several aspects of Rawksy militate against including those
lacking a sense of justice within the scope ofigesteven if they are able to contribute to
society. First, Rawls holds that those without @sseof justice lack the moral emotions.
Rawls holds that one can only experience the namaltions if one is able to grasp moral
concepts. Hence, justice is beyond the ken of thd®ut a sense of justice. Without such
background beliefs, one can experience only anggregret, not true resentment,
indignation, or guilf®In “The Sense of Justice”, Rawls claims that a prity for the
moral sentiments and emotions is needed if one lie table to complain of injustice, as
“the duty of justice is owed only to those who camplain of not being justly treatef®
This rests on the more basic idea that “if a pefsma right to something, it must be that
he can claim it and protest its not being given.HifiRawls dropped this later claim,
presumably along with the claim that a sense digess necessary for justice. But it does
follow from assumptions about the moral emotionsciare retained ifheory Unless
his arguments for the moral powers being merelfigeht are sound (see section 17.2),
this commitment should be maintained.

Furthermore, those without a sense of justice saeapable of realising the ideal
of reciprocity that is embedded in Rawls's prinegobf moral psychology, as we have
described that ideal (subsection 15.4). The essanteir condition is that they are unable
to recognise others as possessing the moral poweey.are different, then, from those

who recognise these powers but who are unwillingctoaccordingly. They are also

608 TJ, pp. 487—490/427—A429. See alsP, pp. 111—112.
609 CP, p. 114
610 CP, p. 114. This statement appears to assume a deiogy of rights. Some believe there are
problems with including children in a choice thearthe way that Rawls proposes tddR, p. 114 and’J,
p. 509/445—446. See, for example, Steiner (199424Hp—246. | cannot enter this debate here. | simpl
assume that those with a capacity for the moralgegewan somehow be shown to be owed rights.
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different from those who recognise those powerd,tha reasons they give, but find
themselves unable to act appropriately, i.e. wtitesfrom weakness of will over this
matter. For both these latter groups possess a séfsstice. They will be able to
comprehend that their actions or lack of actiomsianjust, and hence mandate some kind
of response from the just. Both groups recogniagjtistice requires something of them.
This is psychologically impossible for the firsogp. If you are unable to recognise the
sense of justice in others, other things equé&b)lidws that you lack a sense of justice
yourself.

It is true that those without a sense of justiae &ater into certain reciprocal
relations with the just, under certain conditioBat not any old reciprocation, or ability to
reciprocate, can give rise to claims of justiceisTit obvious when we consider that
reciprocal relations can exist between personshtinstitute an injustice to others. As
the discussion of the circumstances of justice khibave made clear (section 7) not all
social cooperation is fair social cooperation @se Appendix Il). Indefensible
exclusionary social practices can be perfectlyprecial between those who are included —
honour amongst brigands is still honour, evensfrieted. What is required is the right
kind of basic relationship of reciprocity: one whiserves as a proper basis of equality
between all moral agents.

Now it may seem that | am unfairly pressing myeclasre, by allowing the easy
association between those without a sense of g)sditd egoists, to pass without comment.
For Rawls, these groups coincide. He argues thdhiags-considered, the development
of natural attachments and ties to particular atieaccompanied by or leads to the
development of the moral sentiments, includingsiese of justic&-' This leads him to
conclude that those who possess any attachmeaotkédrs at all are at least capable of
developing a sense of justice, and that those atlothe capacity for a sense of justice
also lack the capacity to care about ot/&fs.

Even if we allow, contra-Rawls, the possibilitatipeople can lack the capacity for
the sense of justice, but still be able to forms teth particular others, however, | maintain
that they cannot be owed justice. The relationbeipveen these individuals, and those
outside their circle of relationships, is no diéiet from that between the egoist and other
persons in general. Those with a sense of justieedwo share attachments and sentimental
ties with this individual will be allowing the pabdity of injustice if they grant them the

privileges and responsibilities of the just. TlEsDt to say that no moral requirements then

611  SedJ, pp. 485—487/425—427
612  TJ pp. 487—490/427—429
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obtain. If you are friends with a person who isaipable of justice, if you abandon your
friendship due to your friend’s lack of justiceethyou violate the ideals of friendship. But,
so long as the requirements of justice and frieipdséin come apart, you must act as a
friend to your friend, but act justly towards thst. For better or worse, these two values
can competé®?

Finally, it may be wondered whether Rawls trulgught that justice could be
extended to those who lack a sense of justice botave able to cooperate. | believe that
the jury is out, due to the brevity of Rawls's dission of the moral powers only being
sufficient. Some have interpreted him to be tallabgut only the mentally and physically
impaired in this sectiof:* Nothing | see suggests this, however. Whatevenéent to
suggest, it seems that including the cooperativeibjust is incompatible with his account

of the moral psychology of Justice as Fairness.

16.3 The moral status of contribution

In a recent article, Cynthia A. Stark has defentthedmoral salience of both of the
elements of the ideal of Rawlsian citizenship wentified above: the capacity for a sense
of justice, and the ability to contribute. The maedevance of contribution is based on
what Stark calls an anti-exploitation principle:

The contractarian's commitment to the anti-explaitaprinciple ... requires
him to treat the ability to cooperate as morallgvant because the anti-
exploitation principle regards the fact of one'sigbcooperation as bearing
upon what share of the social product one is owguErson contributing to a
scheme of cooperation is owetlie to her contributinga certain portion of

the cooperative surplus (all things being eqfral).

This principle, and a principle expressing the ithed moral persons are owed equal
recognition and respect as such, are said to maepand distinct parts of our pre-

theoretical notion of justic¥?If we neglect the moral relevance of the capadainyfie

613 InTheory Rawls has arguments which may suggest that ielaondered society, the demands of
our personal attachments and the demands of justid@ur wider society, cannot come apart (seepgsp.
474—A475/415—416). In later work, however, Rawlsegp to be much less sure of this claim. See, for
examplePL, pp. 57, 197—198.
614 For example, Nussbaum (2006) and Freeman {2006
615 Stark (2009) p. 90
616 Ibid.
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moral powers, then our theory may be impossibjegtfy to the non-contributing. If we
neglect the moral relevance of contribution todbeperative surplus of society, then our
theory may be impossible to justify to the conttibg.®*’

I have no reason to deny that, pre-theoreticalymay view justice as having
these distinct elements. But, if we accept Ravalstount of the basis of equality, the
capacity for the moral powers must be viewed aserfiandamental. It is the basis from
which the other element of justice is derived (gatisn 15.1). We expect things from
moral persons, and if they fulfil these expectatiome hold that there are certain things
they should receive. When people meet expectati@mighey shoulavork, and they do not
receive what they should in return for this, wd t@k exploitation. Work, and exploitation,
are just two of the moral concepts associated thgghrelations moral agents should
maintain between each other. Equal recognition @ahagents is at the basis of both these
concepts, as well as others.

Contribution to a cooperative surplus does notehadependent moral standing. If
an individual who lacks the capacity for a sensgistice has contributed to a cooperative
surplus, this does not mean they are owed remuoeratanything more than a
conventional or legal sense. The reason for usaateg with the unjust is that we are able
to benefit from them without allowing an injustitebefall any of us. If we cannot
guarantee our security, there cannot be a reasars fio interact with them. We give them
things in return for what they do in order to pnetvithem from causing injustices, not
because they amvedthem for what they have done. As | have notedcareowe them
other duties. But we cannot owe them duties oforecity. We cannot exploit them, in the
relevant sense. We can only exploit them in theesénat people speak of human beings
“exploiting” nature. This is a corruption of theggise meaning of exploitation — it simply
refers to misuse. As noted above, they cannot cmmpf our having this attitude towards
them, as they cannot recognise that we ourseheesveed this attitude.

Stark identifies as equally fundamental two piites of justice which in fact
occupy different levels of the concept. Exploitatie relevant between those who
contribute to the cooperative surplus of societyt iBpresupposes a more basic, and
expansive, conception of the duties and rightsrmbgal agent. Justification between
persons begins from this basic equal status, armdrtioves outwards through each of the
various social positions and roles that persongsbleto occupy.

The arguments | have presented here and in th@peesubsection cast doubt, at
least, on the claim that the ability to contribtdehe cooperative scheme of a well-ordered

617  Ibid. p. 91
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society is sufficient, in itself, to be owed justidt now remains to ask whether those
without the capacity for the moral powers are tonmduded within the scope of justice on

the basis of some further attribute.

Section 17: Those who lack moral powers and the ability to contribute

17.1 Those without a sense of justice aren’'t owed justice

I have argued that possession of the ability tdrdoute to the maintenance of the
basic structure of society is, by itself, insutict to be owed justice. Such individuals who
possess this ability, but lack the moral powethef$ense of justice, are in the same boat,
morally, as the remaining two groups which | slealhsider. These are those who lack a
sense of justice and an ability to cooperate, hodd who lack any cooperative ability or
moral powers. | shall assume that the bare minirtmibe included in these three groups is
simply that one have interests, and shall from nawreat these three groups as a single
group. | hence assume that having interests igequotvalent to having a conception of the
good, as this seems plausibly tied to the notioratdnality, and hence freedom (section
8). Nothing essential turns on this assumption.

Is having interests sufficient to be owed justiB&Rvis should claim not. | shall
only add a little to what has already been saithénprevious section here. In subsection
17.2, | shall then address Rawls's own argumeatsibssession of the moral powers is
only sufficient, and not necessary, to be oweddgast

The considerations put forward in the previousise@lready take us half way to
our eventual conclusion. Justice cannot be givehdse without a sense of justice. Giving
them the rights and privileges of justice, and etpg them to act on the duties of justice,
will, in most circumstances, put those who possessnse of justice at risk. This is in
effect to commit an injustice towards others whweeha sense of justice, by leaving them
open to be preyed on by the unjust. However, sdnigeogroup we are now considering
can be assumed to be incapable of causing injsgioceccur, if their impairments are
severe enough. Nevertheless, we incorrectly gltasgdope of justice when we then
conclude that these individuals can be grantedtpisiue to the lack of threat they pose.
For it is undeniable that, if these individuals eeapable of injuring us, there is nothing in
their character which would prevent them doingis@ similar way that we can fail to
acknowledge the good will of those with a sensgistice who are unable to cooperate,
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similarly we can fail to acknowledge the lack obgawill in those who lack a sense of
justice but who are unable to harm. If we view &éh&go groups as both being owed the
same, on the basis that both have interests, Wi facknowledge the motivation to
reciprocate found in the former group. In esseneefail to give the willingness to
reciprocate its proper due. Assuming that dutiesraghts of justice are founded on

reciprocity, then justice cannot be extended te¢hesho are unable to respond in kind.

17.2 Rawls’s arguments for the sufficiency of the moral powers

As noted earlier, Rawls backs away from his easliance that the moral powers
are necessary and sufficient to be owed justiogjr@A Theory of Justicbelieves them to
be merely sufficient. What are his arguments fas thange?

Below, | quote the whole relevant passage

The capacity for moral personality is a sufficienndition for being entitled to
equal justice. ... Whether moral personality i® @secessary condition | shall
leave aside. | assume that the capacity for a s#rjsstice is possessed by the
overwhelming majority of mankind, and thereforestuestion does not raise
a serious practical problem. That moral personalitifices to make one a
subject of claims is the essential thing. We cagaotar wrong in supposing
that the sufficient condition is always satisfiesen if the capacity were
necessary, it would be unwise in practice to witlhastice on this ground.
The risk to just institutions would be too great.

It should be stressed that the sufficient condit@mrequal justice, the capacity
for moral personality, is not at all stringent. ll@meone lacks the requisite
potentiality either from birth or accident, thisregarded as a defect or
deprivation. There is no race or recognised grdupuman beings that lacks
this attribute. Only scattered individuals are withthis capacity, for its
realisation to some minimum degree, and the fatorealise it is the
consequence of unjust or impoverished circumstamecdsrtuitous

contingencie§*®

618 TJ, p. 506/442—443
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Later he adds

It is reasonable to say that those who could takeip the initial agreement,

were it not for fortuitous circumstances, are assequal justicé!®

It will be clear from the first paragraph that Rawives no explicit argument for including
those without the capacity for the sense of jusiiithin the scope of justice. Instead, he is
simply going to assume that just about everyondlnasapacity. Because of this
assumption, there is no need, or at least less teadgue as to whether the sense of
justice is merely sufficient. Even if it is necegsat will be in practice be unwise not to act
justly towards any human being.

This last practical suggestion | can partiallyesgwith. My discussions in the
previous section assumed perfect knowledge of wlvapable of a sense of justice and
who is not. But faced with imperfect knowledge, wié be better to give individuals the
benefit of the doubt, rather than not afford thestice. Providing that Rawls's empirical
assumption is correct, we do not seemingly plaosdltapable of justice in danger by
generically extending justice to everyone. Indeeglmay place those capable of justice in
danger bynot so extending matters. However, | do not think sarclextension of justice is
best viewed as extending the scope of justicenmoieal sense. Rather, within an overall
Rawlsian position, | believe that such an extengdrest thought of in kegal or
conventionakense, in order to secure better prospects foegg the rights of
individuals who fall under the scope of justiceimoral sens&®

In addition, however, it is not obvious that wdlalways have imperfect
knowledge of who is included within the moral scabgustice. Wedo know of certain
individuals who are verified criminal psychopat@viously, we section such persons to
protect the rest of society. Intuitively, | am ursas to whether this is a matter of justice.
From Rawls's presuppositions, it is not. Furtheemare know of certain individuals who
are incapable of developing a sense of justicd) agaertain autistic persons. We certainly
owe them something. But again to try to give thematjustice would advise — and expect

619 TJ p. 509/446. This sentence occurs within a papdgdiscussing the rights of children. But it
appears to be perfectly appropriate here. Theewferto “fortuitous circumstances” is to being ddcim the
well-ordered society when the members of that $pceflect on the thought-experiment of the origina
position.
620 Dudley Knowles has insisted to me that heeleB that Rawls was most likely being moved by
moral compunctions to extend the scope of justi¢hig point, and adds “Good for him.” | say good fim
as well, but this does not mean that such an externguld fit very well with the rest of his theorfyrom
the most coherent interpretation of Rawls’s theot his overall thought and attitudes), | beliév#oes not
fit at all, and that Rawls became increasingly anarthis over the course of his career.
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this from them — would carry a risk of putting thamd others in danger.

The second paragraph, together with the latteesen | have quoted, suggest that
an inability to develop a sense of justice canibegd in certain cases as a contingent
deprivation. This is the third possible case whi@s left aside in subsection 15.5 D. What
do we now say about those whad a capacity for the sense of justice, but whose
upbringing has meant that this disposition now oatwe realised? This occurrence appears
to be a morally arbitrary matter. But on the otheand, this person is now outside the scope
of relationships of reciprocity. An obvious tensianmses in respect to the considerations
for restricting justice to those with the capaddya sense of justice which we have just
proposed.

In response, | note that such deprivations oftgmesent non-ideal circumstances. |
shall not explore what non-ideal theory would regudor such cases as this. In the ideal
case, any such loss of one's capacity to develmtiral powers would most likely not
occur. If it did, this would be due to misfortumedtherwise favourable circumstances and
just institutions. This limits, but does not elirate our problems, but | leave aside how
they might be resolved for some other time.

| conclude, then, that there are no sufficientditions to be owed justice, on the
most defensible variation of Rawls's theory, afrarh possessing the capacity for the
moral powers. Practical considerations may leaid @xtend the scope of justice further in
a legal or conventional sense. But this is notuty textend it further in a moral sense.
Given that there are no further sufficient conaiido be owed justice, having the capacity

for the moral powers is both necessary and suffidie be owed justice.

Section 18: The Demands of Political Justice

In this chapter, | have attempted to develop aowaicof the scope of justice
roughly along the lines taken by Rawls. | havemafteed to clarify some of my moral
intuitions regarding this kind of approach, in arttepresent it in a more powerful form. |
have also tried to point to elements in Rawls's tivaory which suggest that he should be
sympathetic to such revisions. Of course, thermiwvay of knowing how much sympathy
he would have shown. | recognise that there iksastdt to be clarified — not least in
continuing to work out what the various aspectRaivis's theory commit him to regarding
this matter. But | put these thoughts out, much tlkose in chapters 2 and 4, to any
Rawlsian who would wish to develop them.

But of late, and perhaps even earlier, | have béguoubt that could ever
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endorse this project, and indeed the rest of theldan political liberal project, myself. Or,
more precisely, if | could ever wholeheartedly enséat, in the way | take most people
think it should be endorsed, i.e. as giving us@oant of political legitimacy, and the
limits of state actioi** | believe | should put down these reflections hecethat the

reader is aware of my dissatisfaction with som#hefpossible implications which follow
from accepting the account of the scope of jusiieen above, and the ideas of political
liberalism.

To lead on to my worry, consider the following gage fronmPolitical Liberalism

We may ask whether justice can be extended toatations to animals and
the order of nature ... In [this] case we stanrfithie status of adult citizens
and proceed subject to certain constraints to olataeasonable law [for] the
claims of animals and the rest of nature; thisbiesen the traditional view of
Christian ages. Animals and nature are seen asdubjour use and wont.
This has the virtue of clarity and yields some kiricinswer. There are
numerous political values here to invoke: to furttiee good of ourselves and
future generations by preserving the natural oatherits life-sustaining
properties; to foster species of animals and plmtthe sake of biological and
medical knowledge with its potential applicatioashuman health; to protect
the beauties of nature for purposes of public e@re and the pleasures of a
deeper understanding of the world. The appeal lttegeof this kind gives
what many have found a reasonable answer to thessithanimals and the

rest of nature.

Of course, some will not accept these values agaafficient to settle the
case. Thus, suppose our attitude towards the weodde of natural religion:

we think it utterly wrong to appeal solely to thasdues, and others like them,
to determine out relations with the natural woflld.do that is to see the
natural order from a narrowly anthropocentric pahview whereas human
beings should assume a certain stewardship towatdse and give weight to
an altogether different family of values. In thase our attitude might be much

the same as those who reject abortion on theologioands. Yet there is this

621 That this is the ambition of political libasah is clear from many elements — see espedillign
liberal legitimacy (pp. 135—137), and the priortyright (pp. 173—176). Quong's (2011) introduction
his book-length defence of political liberalism reaks clear that the primary interest of politidagralism
is to set the ultimate bounds on the actions ofthte. See esp. pp. 1—2
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important difference: the status of the naturalld/@and our proper relation to
it is not a constitutional essential or a basicstjoa of justice as these
questions have been specified. It is a matterganegto which citizens can
vote their nonpolitical values and try to convimther citizens accordingly.

The limits of public reason do not apff.

We should make some initial observations. The igrghat the status Rawls
attributes to animals here is less than in theezgrhilosophy. As | mentioned in
subsection 16.2 Rawls there held that we posségsdi compassion and humanity
towards animals. Rawls must presumably view thesieslas components of a
comprehensive doctrine, as they do not seem tefbered to here.

The second observation is that, given Rawls'snagsans, | cannot see why he
should not say roughly similar things about thoseut the capacity for one or both of
the moral powers. Remember that the majority ohgueople are not dangerous
psychopaths.

Rawils's later position, then — and perhaps als@#ilier one, if the commitments
of public justification are thought through — leawhose individuals without the moral
powers lacking any intrinsic political standing.Wware we then allowed to act, if we share
a society with a culture which would deny animalsthose persons without the moral
powers,any moral standing? We cannot legislate against theimgdvhat they like. It
would be illegitimate. The members of such a celtmight perfectly abide by public
reason. We cannot intervene to stop their behavithis would be illegal. All we can do
is try to convince them, non-publicly, to changeithways.

| see no obvious way in which Rawls, or indeed suf§iciently similar
contractualist or public justification liberaliswan go against this conclusion, or alter their
theory so as to avoid it. Hence, for example, retuyy to a topic in subsection 15.5 A
above, | find it difficult to see how Rawls canfliiman rights — which | take to be rights
which apply simply to all members Bfomo Sapiens into Justice as Fairness in anything
more than an ad hoc manner. For the individuals e#mmot stand in a reciprocal moral
relationship with moral persons simply cannot hédnger own political standing: how can

they be part of the original contrat®

622 PL, p. 245—246
623 Other contractarian proposals for dealing Witise who are unable to express the Rawlsian moral
powers, or who cannot contribute to the upkeeettasic structure of society in the way Rawls m&su
(subsection 15.2), but who can nevertheless rec@ipedn some fashion, may face a lessened versitiso
problem. Nevertheless, they may still threatened tgs examples, see Silvers and Francis (200%) an
Hartley (2009)). | do not investigate these furthetters here.
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I do not think this is necessarily a problem fog theory as an analysis of justice. |
view it as a problem if the theory is taken towdétate limits on legitimate political
action. For these are simply things we must banglto legislate regarding. | have
reflected as long and hard about this as abouhamgytl believe that we cannot simply
treat animals as we please, and that we shouldlloot others to do so either. The same
goes for persons who are not capable of moral palisp. My point is that we cannot
simply put these considerations aside, and see #sesmnon-public matter, if we happen to
be in a well-ordered society in which others in $beiety deny the interests of these
individuals (animals and humans). The very fact thiz can be seen as evastentiallya
non-public, non-political matter is what is probketna.

To make vivid what is at issue here, considerfelewing scenario. If we lived in
a world in which everyone was born with a moralamaty which could be realised, and
there were no animals, things would be differemtidhn W. Campbell Jnt*8 1951
novellaThe Moon is Hella spaceship crash-lands on the dark side of thanlVBut, the
astronauts work out how to synthesize all of thggex and food they need from the
inorganic matter of the Moon. A society descendethfthose astronauts could organise
itself perfectly according to the requirements @ibaral political conception without
worrying about animals, at least. But we are fag@l the circumstances we have. No
appeal to the inevitability of reasonable pluralismd the limitations it brings on public
justification, can eliminate the fact that there ardividuals who fall outside the scope of
justice, and hence political standing, as theseiagerstood by Rawls.

| believe this represents a limit on the extenwkich anyone should subscribe to
political liberalism, and to Rawlsian contractualid also believe it represents a limit to
the extent that angovernmentan so subscribe — and this is problematic, aisiqadl
liberalism incorporates what is meant to be itadifll account of liberal legitimacy. At
this point, | feel | simply have to say that it hbe an incomplete account. | simply do not
believe that governments can ignore the interddtseandividuals | have identified. And
no amount of considering the importance of politreasonableness, or the burdens of
judgement, is going to make me think otherwisés ftot that | do not grasp that there
could be considerations to be balanced here. thiceritual practices mean that domestic
animals must be slaughtered in certain ways, Ireaagnise that there are things to be said
on both sides (note that in the considerationsgortesl here, | have not taken myself to be

arguing for vegetarianism or veganism necessanhueh as | think vegetarianism pretty

624 John W. Campbell Jnr. was an American sciéotien author, and editor of the historically
importantAstounding Science Fiction
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much holds all the cards in its moral debate).tBatstrictures of public reasoning appear
to prevent me from saying that there is anythinghenside of the animals which does not
derive from my own interest in them. And this is throng way to view the matter, so |
unavoidably believe.

| realise that these comments come to less tHbapHilbsophical argument. But
they do relate a commitment which, no matter hovd haried, |1 do not think I could ever
give up. Asit is not mine to give up these animals and persons really do exist hetfeei
world with us. We can attempt to develop a theorigg most charitable form. But when
we are as sure as we can be that we are not bairgesving or blinkered, we cannot
ignore what we conscientiously take to have valuessmwn.

Finally, I might comment on the question as to thkethis problem could be
remedied by revising the scope of justice. | amummsas | am unsure what the content of
justice is. However, what | firmly believe is thaé cannot simply revise our conception of
justice to incorporate whatever we might like. lyrbe that, in the final analysis, a
government which passes anti-cruelty legislatiosh la@althcare legislation to protect
individuals with the relevant severe mental or néagical conditions, given a certain
public culture and certain pattern of comprehendoerines, is behaving unjustly. But if
this is true, then it just goes to show how itamgtimes right for a government to behave
unjustly, and how the scope of justice does noagsiink to the scope of justified

government actiof>

625 In this conclusion, | have obviously beenuaficed by work by Cohen (2008) esp. chapters & and

| must also acknowledge my debt to Steiner (198eugh my long reflections on what | did not agneth
about his theory, and how | could respond. His thétake to have the similar problems as Rawtsity

they are even more severe. The same sentimentk witice me are presumably those that move Nussbaum
(2006), with one difference — | am less convindeghtshe that the importance of animals, and sortieeof
severally impaired, is a matter of justice. Butthiebelieve that thinking that unless we can slaovissue to

be a matter of justice, then we have nothing stemaugh to say against our opponents is a reglettab
kowtowing to a certain prominent trend in politieald legal thought.
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Epilogue

| have laid out the roles of moral psychology witRawls’s theory. Moral
psychology is to demonstrate how Rawls’s principé®l the society which embodies
them, is realisable and stable. Through playing ithie, moral psychology is then able to
play a further two roles. It is able to play itgtga justifying the Rawlsian society, through
showing it is not a futile ambition to attempt &alise that society, and also through
showing that such a society is comparatively maabls than societies based on different
principles. If we understand Rawls’s moral thearypé, taken as a whole, an account of
the morality of the just society, then given tha thoral psychology of the persons in that
society is part of what can be properly calledrtia@ality of that society, then moral
psychology is constitutive of (at least part of)raliy (from within the perspective of
Rawls’s theory). It is the possession of (the capdor) Rawls’s moral psychology which
identifies those who fall within the scope of jgsti These roles, and the overall place in
Rawls’s theory which moral psychology occupies,sdoet significantly change between
Rawls’s earlier and later work.

| should like to end this work with some commaemtsthe significance of my work,
both in itself and within the broader context ofradghilosophy. The ideas that follow
may have been suggested to the reader by the pmgagthpters, or they may have not.
They are regrettably sketchy — | cannot render thsiprecise as | would like at this stage,
though I believe it would be quite possible to do s

What overall shape does moral psychology haveinviawls’s theory? Given his
fundamental normative assumptions, and the shabks ¢fieory, moral psychology then
interacts with our moral intuitions, to finaliseetbontract between our representatives in
the original position. The principles agreed totéwen for us, as they are ultimately agreed
to by us in the right way, and they are betweerasfieings without the right moral
capacities are excluded. Moral psychology — an efgrof the full description of human
nature — hence completes an account of moralitglvlims to arise entirely from
ourselves, to apply to ourselves, and to be rddéday ourselves.

There are three ways such an account of moraligynbe rejected. We might
reject the account of the capacities of human eaand reject the idea that human beings

can possess the moral powers. Or we might rejedtika that these capacities are most
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deeply seated in human nature as it would be eghirsa free and equal society, and
instead claim, for example, that altruism is. Tikit dispute Rawls’s claims about human
nature at their broadest scope. To dispute Rawimslat narrower levels would be to
accept the broad account of the moral powers, leatasing of our fundamental moral
powers on the psychological propensity to recigyodiut to derive different principles
from these presuppositions, on the basis of diffefiee grained claims about human
psychology (plus sociology etc.).

A third and final way to dispute Rawls’s accouhtwrality would be to reject his
assumption that the content of morality must ultehabe constrained by human nature.
Moral psychology would then describe the psycholobmoral beings, but without a
guarantee at all that the characteristics of hubgamgs match up to these moral beings.

The exegesis and analysis | have presented hefeetia us to orientate ourselves
in investigating the first and second ways in whidhmight dispute Rawls’s account. But
it cannot help us decide the third matter, asstlheen assumed by the entire analysis. The
full, honest, philosophical assessment of the aardémorality — how we should act if we
are to be moral beings — and whether that contantontain requirements which we
cannot act on, is, to my eyes the fundamental issar@l philosophers should address, if
they are to understand themselves to be, as | thakshould do, those who are interested
in morality for its own sake, and for the sake ofiming else. Any posture which presumes
the answer to these questions addresses not mpatiaéttly, but morality through the lens
of partial interest and rhetoric, and runs at |¢astrisk of distorting and admixing our
view of morality with other concerns: other concemcluding those worthwhile

themselves, but the worthless.
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Appendix |I: Constructivism

Constructivisms are anti-realist but (most usyaillyjectivist accounts of
morality °2° Rawls's constructivism about justice is a paricvariety of constructivism.
To begin to outline Rawls's constructivism, we dtalistinguish between practical and

theoretical reason. Rawls writes

Following Kant's way of making the distinction, wa&y: practical reason is
concerned with the production of objects accordang conception of those
objects — for example, the conception of a jusstitutional regime taken as
the aim of political endeavour — while theoreticdson is concerned with the

knowledge of given objects’

In constructivism, then, practical reagmoducesmoral principles and moral reasons. In
some constructivisms, practical reason also praxpogdential principles and reasons,
evaluative reasons (and principles), and so ootloer normative and evaluative typés.
In Rawls's constructivisiif’ however, only reasonable principles — which inelud
principles of justic® — are producelf* In Rawls's constructivism, theprinciples of
practical reasorare rational and reasonable principles. Principfggactical reason,
simply put, are the principles that are appliedibyn “reasoning about what to d&
Rawls often contrasts constructivism to what Hks cational intuitionism. The

debate between constructivism and rational intisim ®*3 is whether moral principles are

626 Anti-realist positions see morality as mind-elggent, as opposed to mind independent. See the
characterisation of constructivism in Shafer-Landad Cuneo (2007) pp. 79—83. Objectivist views hold
that moral requirements are the same for all agetiiey do not differ between different individuals
groups of agents. Not all views classified as aogsivist are objectivist (i.e. Harman (1975)). Bvéone
accepts this classification (as not all do, e.fedl (2003) p. 348), it is true to say thabstdeveloped
constructivisms are objectivist.
627 PL, p. 93
628 For example, Street (2008) pp. 208—209 esp2Xp3d.—242
629 Rawls's most thorough treatments of his coatiesm can be found iRolitical Liberalismand
“Kantian Constructivism in Moral Theory” and hiscatint of Kant's constructivism lrectures on the
History of Moral Philosophyl note here that these are the central sources/afnderstanding of
constructivism. | am not a Kant scholar, and dohaate extensive knowledge of the wider debate.
630 PL, p. 83
631 TJ, p. 446/392 is evidence for that principles ofomadlity are not constructed. On Rawls's reading
of Kant this is true as welLHMP, pp. 237, 239).
632 LP, p. 87
633 SedPL, pp. 90—92CP, pp. 343—345 for the basics of Rawls's understandf rational
intuitionism. Rawls's understanding of “rationaiuitionism” is overly Platonic. Many contemporary
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discovered by theoretical reason, or produced bgtjmal reasofi** In rational
intuitionism practical reason still plays a rolebj€xts are still created in accordance with
our conception of them — namely our actions, aedotioducts of our actions. But in
constructivism, not only the actions but the pyites which guide those actions are
produced.

Practical reason is composedcohceptions of practical reas@s well as
principles of practical reason. Conceptions of ficatreason “characterise the agents who
[practically] reason and ... specify the contexttfee problems and questions to which
principles of practical reason app§7®In Rawls's constructivism, such conceptions
include the conception of persons as reasonableadiotal, free and equal, and the
conception of the well-ordered society governeéIpyblic conception of justice.
Conceptions of practical reason are not construéf&Ut they are said to “arise” and to
be “appropriate” because they complement the polesiof practical reason. The
“principles do not apply themselves, but are usedsiin forming our intentions ... and
plans ..., in our relations with other persons’tstiat “ without conceptions of society and
person, the principles of practical reason woulgeh@o point, use, or applicatiof®” This
last point is obscure. How | interpret it is thahceptions of practical reason are not
constructed. But they only acquire normative autdirwe are able to construct
principles which compliment them. If we cannot,rtlibey are empty conceptions. They

fail to describe our actual faculties of practiczdsoning, and hence do not refer to

intuitionists would also call themselves naturalish contrast with Rawls's usage over these passabhe
central intuitionist claims are simply that we knaweral principles througha priori theoretical (not
practical) reasoning, and also that moral concegutsiot be reduced down to those of the naturahsete |
am indebted to discussions with Robert Cowan osetimeatters.
634 PL, pp. 91—93, 96
635 PL, p. 107
636 PL, p. 108. Note that when Rawls also says heretliledtprinciples of practical reason” are not
constructed, he surely can't mean the principlgésstice and the other reasonable principles. hseavays
out. He may have simply meant the rational prirespRlternatively, irLP, p. 86—87 incl. fn33, Rawls
comments that “at no point are we deducing thecjpias of right and justice, or decency, or thegiples
of rationality, from a conception of practical reasn the background.” He confesses that “therevaary
places in PL] where | gave the impression that the contenhefreasonable and the rational is derived from
the principles of practical reason.” Instead, hermmly claims that Justice as Fairness gives “attrtiean
idea of practical reason” and that the specificatibthe normative ideas of the reasonableness and
rationality “are not deduced, but enumerated aradattierised in each case.” | do not think anytluihg
significance | say hinges on this change. Thougdatofor sure would take more examination, his most
obvious concern here seems to be to distinguishiéig from Kant's. | conjecture this may all beoirder to
ensure that the requirements of political liberal@re met. Hence “an idea” of practical reasotearathan
just practical reason straight up. | am at a lesdow to make sense of the distinction made bhetween
principles of practical reason, and the conterihefreasonable and rational. As far as the teRiLaieads,
the principles of practical reason aren't meatet@rior to this content, but are rather the sdrmgt
Perhaps by content he is thinking of reasons cforableness and rationality, whichdppears to
distinguish from principlesRL, pp. 121—122). Street (2008) pp. 210—211 managesaduce a very
coherent reading from this observation.
637 PL, pp. 107—108
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anything.

Constructivist theories usually hold that morapotitical principles are to be
conceived as the outcome of a “procedure of coatstni’ or a construction procedut&
The original position is an example of such a pdoece, as are contractarian procedures in
general. Construction procedures can also be notramtarian, such as Ideal Observer
Theory®*® Such procedures of construction abased essentiallgn practical reason and
not on theoretical reasofi* What this means is that they assemble¥* out of
conceptions of practical reason — which as | lsaré are not constructed or produced
themselves — and then produce principles of praateason.

Theoretical reason also has a role to play innaskeg the original position.
Theoretical reason “shapes the belief and knowleddee rational persons who have a
part in the construction; and these persons alsahesr general capacities of reasoning,
inference and judgement in selecting principlepisfice.”® In addition, the parties are
provided with factual data and knowledge for théoa reason to work upoif?

Rawls's assumption that conceptions of practeason are not constructed mirrors
his reading of Kant** Onora O'Neill questions this reading, holding tkant can be read
as holding the conceptions of practical reasorngso be constructed by practical
reasoning* It is beyond my expertise to adjudicate. But itlsar that Rawls follows his
reading of Kant in developing his own version ofsuctivism.

Rawls proposes two constructivisms in his worke Tikst is his Kantian
Constructivism. This is a moral constructivism whis meant to provide the metaethical
basis of a comprehensive moral conception of jasfitie second is his Political
Constructivism. This provides the metaethical basiy for a political conception of
justice. Structurally, the two constructivisms tre same, except that due to the
requirements of political liberalism, political cgtructivism only claims that its political
conception is constructed from its own standpaiat,from the standpoint of

comprehensive moral doctrin®$.Kantian constructivism, by contrast, claims thatice

638 PL, pp. 89—90, 93. For further characterisations catibfe with Rawls's, see Cohen (2008) pp.
274—276, Barry (1989) pp. 264—82, 348—53. Noteyl s@st: for example, Street (2008) is not committed
to this.

639 Cohen (2008) p. 275 observes this. This appeamake good sense o4, pp. 183—189/160—165
640 PL, p. 93. My emphasis

641 PL, p. 108, also 103

642 PL, p. 108

643 PL, pp. 121—123

644 LHMP, pp. 239—240, 253—261, 268—271

645 See O'Neill (2003) pp. 356—361. See furthere®L989) chapter 1

646 See, for exampl@L, pp. 119—120, 128—129
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is constructed from a comprehensive perspeéfi/®n the distinction between political

and comprehensive conceptions, see subsection 12.1

Appendix Il: Psychological Tendencies to Reciprocity and Altruism

Rawls holds that human moral psychology is gowéinge amongst other
tendencies, psychological tendencies towards sitruand psychological tendencies
towards reciprocity. Psychological principles afipgocity state that human beings have a
tendency to respond in kind to how others havedaitieards them. Psychological
principles of altruism state that human beings hatendency to care for the good of
others, independent of their own good.

Rawls develops an account of moral developmewntich moral development
occurs in stages, following the Cognitive-Developiaé School of Jean Piaget and
Lawrence Kohlber§*® Rawls postulates three such stages: the initiglesbf moral
sensibility developed by young childr&i,a mediate stage of moral development which
occurs between later childhood and early adulthasdye enter various associations in
civil society®and a final stage at which we acquire an attachtoescting morally apart
from our ties to particular othef3 At each stage, moral development occurs due to our
good being cared for by those around us, becaese#sons for the need to act morally
are explained clearly, and because the formsetligplayed by those around us are
admirable and display human virtue and excelléftéransition between these stages is
roughly governed by psychological principles ofipeacity.®> These represent a more
general psychological tendency towards reciproeitg tendency to answer in kin®*

Rawls does not deny that human beings also hahpkogical tendencies to
altruism®®® But he speculates that these are less powerfigrvasive, and hence less

appropriate as a foundation for a moral psychofgy.

647 See, for exampl&€P, pp. 353—356

648 Sedl ], p. 461/404 fn8. For criticisms of the Cognitivea2lopmental School, see Flanagan (1991)
chapters 7 and 8. Rawls’s claims and requirementsi§ moral psychology are less than those
psychologists, so | am not convinced that probléanshe Cognitive-Developmental School necessarily
spell trouble for him.

649 TJ, pp. 462—A467/405—409

650 TJ, pp. 467—472/409—413

651 TJ, pp. 472—A479/414—419

652 TJ, pp. 498—499/436

653 TJ, pp. 490—491/429—430

654 TJ, p. 494/433. See alst-, pp. 195—196

655 E.gTJ p. 486

656 E.gTJ, p. 500—501/437—438
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General psychological tendencies such as recigrand altruism do not represent
moral psychologies in themselves. Moral psycholagis stressed in subsection 5.2,
presuppose moral principles. Without this, psycbmlal tendencies such as reciprocity

and altruism can be orientated towards evil adyeasigood>’

657 See, for exampldlJ, pp. 190/166, for altruism. Similar scenarios @a§placed reciprocity can be
reconstructed from pp. 472—473/413—414.
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