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Abstract
This thesis seeks to answer the question;

Does current practice within the asylum appealtrd) take sufficient account of the
effects of torture on the individual to enabledifprovide fair and just hearings and safe
decisions for appellants who have been torturedfamat could practices from other
jurisdictions of the UK tribunal system be adoptedmprove access to justice for these
appellants?

Review of scientific literature reveals the pervaseffects of torture on memory and
ability to recount detail of torture experiencevieev of current practice within the asylum
appeal tribunal reveals a lack of understandiniipe$e effects and inappropriate reliance
on discredited indicators to cast doubt on the Bgoptés credibility. This collides with the
adversarial system and a prevalent culture of tiedlte significantly reduce appellant’s
access to justice. Where asylum is at issue sucimjaist decision may put the appellant’s
life at risk by allowing the individual to be remax to their country of origin to face
persecution. The conclusion drawn from this rede# that the adversarial system
employed by the asylum appeals tribunal is ndbfifpurpose in asylum appeals
particularly where the appellant has been themici torture, nor does it meet domestic
and international expectations. Asylum appealatgarty to party appeals where it is
appropriate for the tribunal to sit back and weighwhich party has “won”; rather the
tribunal needs to behave proactively to ensuredhaglevant facts have come to light and
should seek to provide some equality of arms isgheherently unequal appeals. Asylum
appeal tribunals should fully embrace the enakding inquisitorial approach adopted by
other jurisdictions within the Tribunal Service agle free from a default position of
disbelief and resist complacency arising from aetb¢that adverse decisions may not result
in refoulment. Medical reports addressing evidesfderture are not available in all
appeals involving a history of torture: medicald@nce may be the only corroborative
evidence of torture available and provide informatas to impact of torture on the
individual’'s ability to give testimony. Medical elence should be available in all cases
where a history of torture is given and should trestdered before any adverse findings on
credibility are made. A deeply flawed approachwaleation of such important expert
evidence is shown and the suggestion made thasstzenedical expertise within the

tribunal, as occurs in other tribunals, would be ithost effective way to address this.
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Preface

The treatment of asylum seekers is one of the dowaeasures of who we are as a
nation and of our values. If we cannot provide comndnd safety to those who arrive
on our shores having suffered torture, the hormbrgar and cruelty of the most

extreme kind, we have lost a sense of our own hitgian

This thesis has been written because of the serpfedt when | began writing medico

legal reports on a voluntary basis for the NGO &oee from Torturé. | was initially
surprised at the combative stance taken by colesathere toward the asylum appeal
tribunal, which struck me as unwarranted based piown experience as a medical
member of other tribunals within the Tribunal SeeviHowever, as a result of meeting
clients and reading letters of refusal and tributedisions held within their files, my view
subsequently changed and | too became concernedl\ahat was happening in asylum
appeals. Contact with one client of Freedom fromture in particular caused me to doubt
current practice. This young woman had declaredtary of torture from her initial
screening interview onwards, but despite this aegpde legal representation, it was not
until two years later with all appeal rights exbima that a medical report was finally
instructed. In the interim she had been found leyitmigration judge not to be credible,
her history of detention and torture was disbelieard her appeal dismissed: this decision
was upheld through all levels of onward appealgloeing no error of law found. The
medical report which was eventually instructed gdiher a fresh claim with fresh rights

of appeal. She was again refused asylum by theetaegrof State but at the appeal hearing
which followed the tribunal judge took the view thiae medical report, which contained
descriptions of 34 scars present on her body typicar highly consistent with torture
along with an account of the associated psychoébgiequelae of detention and torture,
was sufficient when considered alongside the atlitence for him to accept that a
history of detention and torture had been estaddisfihis caused him to arrive at a
different view of the appellant’s credibility: tlgpeal turned on this, and she was granted

refugee status and protection on humanitarian gi®urcould not help but wonder at a

! Baroness Helena Kennedy QC, ‘Foreword’ in Kamendify, Marchu Girma and Natasha Alt&efused:
the experience of women denied asylumin the UK [2012] Women for Refugee Women, 52 Featherstone
Street, London

2Formerly known as Medical Foundation for the Cér¥iotims of Torture



system which allowed a woman for two years to dedlaat she had scars on her body to
prove what she was saying without anyone, decisiaker, legal representative or judge,
instructing that a doctor examine her and providepart. | was also particularly dismayed
that a judge had been prepared to disbelieve lefirmeh that she had not been the victim
of torture and dismiss her appeal for protectiothaut a medical report being considered.

Through working with clients of Freedom from Todurhave come to understand the
effects that extreme trauma such as torture hakseoimdividual. Through reading Reasons
for Refusal letters and interview transcripts iash men and women’s files, in preparation
for completion of these reports, | have also bagamderstand the difficulties individuals
face establishing entitlement to protection frorufa persecution. | decided that my
medical background, knowledge of this group of #ippes, and tribunal experience meant
that | was well placed to examine access to justicéhis vulnerable group and |

undertook to do this.
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Chapter One: Introduction

This study explores current practice of the asy&ppeals tribunal of the Asylum and
Immigration Chamber in those cases where the appeailaims to have been the victim of
torture? Particular regard is paid to procedure within appearings and the tribunal’s
approach to the availability of medical evidencd ds treatment of that medical evidence
in appeals where an account of past torture isngienumber of themes to the
background of this thesis emerge, the historicakbigpment of asylum appeals with a
move from executive to judicial oversight, the iflaation of international responsibility
principally through the Refugee Charfeand Article 3, and greater specialisation and
integration of tribunals. It will be argued thatr@nt adversarial procedures fail to provide
fair hearings for appellants and that medical evi@eand expertise is being ineffectively

used in asylum appeals to the detriment of appsiMho have been tortured.

The issue is of contemporary importance as degpitiere being prohibited under
international law it continues to be practisedver211 countrie.Victims of torture

seek protection from further persecution aftenarg in the UK through the asylum
process. Many of those seeking protection of them human rights in this way have been
persecuted because of trying to uphold the hunggmsriof others in their country of

origin. The role of the asylum appeal tribunalngatal in an arena where there is real
reason for concern regarding standards of decmigking in the UKBA. Research in 2011
found that in 50% of the sample population, refiigalhe UKBA was overturned at
appeal’ This is in line with figures confirmed by the UKB#&hich showed that between

35 and 41% of initial decisions on women’s caseew@erturned on appeal. This is of
particular significance as, as will be describedrlahere is real reason for concern that an
inappropriate approach to the consequences ofaragheexual torture is causing an

inherent gender inequality to persist in asylumesbg

% Torture is defined as: any act by which severe péiuffering , whether physical or mental, is
intentionally inflicted on a person for such purgesis obtaining from him or a third person infoliorabr a
confession, punishing him for an act he or a thgdson has committed or is suspected of having dtietmn
or intimidating or coercing him or a third personfor any reason based on discrimination of amg ki
when such pain or suffering is inflicted by orla instigation of or with the consent or acquieseesf a
public official or other person acting in an offitcapacity. United Nations Convention Against Torture and
other Cruel Inhuman or Degrading Treatment or Punishment (1984) Article 1(1)

*UN Convention Relating to the Status of Refugees 1951

® European Convention for the Protection of Humaghi& and Fundamental Freedoms

® Amnesty International, Amnesty International Reg2010)
<http://www.amnesty.org.uk/news_details.asp?Newd®¥< 7> accessed 23 September 2012

" Asylum Aid, Unsustainable: the quality of initidécision-making in women'’s asylum claims, p31
<http://www.asylumaid.org.uk/data/files/unsustailesi®eb.pdf> accessed 23 September 2012
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One of the aims of torture is to destroy the psiamifioal integrity of the victim through
intense pain or sufferingThe consequences of this psychological damage ddirect
bearing on the individual’s ability to engage wiitle asylum determination process,
including the asylum appeals process. The key isstlas thesis is the extent to which
asylum appeal process and procedure provide fgreprevaluation of the evidence in
appeals where the appellant has been the victioriofre, with the associated
psychological problems that that entails. In dewdan asylum appeal the judge must
determine whether the appellant has dischargedufaen of showing that there is a well-
founded fear of persecution on Convention grouhdstirned? whether return would be
contrary to the ECHR particularly to Articles 2 &and whether the individual comes
within the terms of humanitarian protection detiie paragraph 339C of the Immigration
Rules™ The tribunal decides matters of potentially lifelaleath importance to the
appellant and deficient practices which disadvamthg appellant may therefore have
devastating consequences. The most obvious advensequence for an asylum seeker
wrongly found not to require protection is the rigkreturn to further persecution. In the
case of an asylum seeker who has been torturdekl@itof an account of torture which
has been painful to disclose causes additionalhmdggical damage to their already
severely damaged psyche causing increased shanmevared sense of self-worth.
Disbelief of accounts of torture also leaves tatsifree to act with impunity as evidence
of human rights abuses are not accumulated. Thental generally lacks feedback on the
correctness of its decisions as refoulment meaasdlifficult, if not impossible, for the

tribunal to learn from its mistakés.

The thesis is of particular relevance now becafise#@developments within the tribunal
system. In 2007 the Tribunals, Court and Enforcdamencreated a new unified tribunal
structure®* and in 2010 the Asylum and Immigration Tribunabvedbolished and through
the Transfer of Functions Order 2010 the functiohthe Asylum and Immigration
Tribunal were incorporated in to the tribunal stue as the First Tier and Upper tribunal

8 U.N. High Commissioner for Human Rightstanbul Protocol: Manual on the Effective Investigation and
Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1999) p 43
° Convention Relating to the Status of Refugees (n4)

1% Convention for the Protection of Human Rights &addamental Freedoms (n5)

! UK Immigration Rules
<http://www.ukba.homeoffice.gov.uk/policyandlaw/irgrationlaw/immigrationrules/part11/> accessed 23
September 2012

2 Human Rights Watch has said it has uncovered euieo show that at least thirteen Tamils forcibly
deported to the country by UK immigration officialere subsequently tortured <http://www.hrw.org/>
accessed 23 September 2012

3 Tribunals, Courts and Enforcement Act 2007 (Conmreerent No.1) Order 2007, SI 2007/2709
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of the Immigration and Asylum Chamber of the TribLiBervice!* The second
development is the formation of the new Scottishdmal System. Immigration and
asylum are reserved matters, the Scottish Govermhasrhowever entered in to
discussions as to how the new Scottish TribunaleBysnight provide administrative
support to those tribunals which deal with resenvedters and its recent consultation
document makes extensive reference to matterstiafjgarocedure such as the use of
judicial resources between jurisdictions and theegaance system within the new Scottish
Tribunal System. Both of these developments matimély to look critically at practice
and particularly to engage in comparisons withutngds in other jurisdictions to seek
examples of good practice. The developments inl&wbparticularly appear to be an
opportunity to question existing practice and twkideyond the confines of this particular
jurisdiction for examples of best practice elsewharthe tribunal system which could be
adopted.

The principal question to be answered in this thisswhether current practice within the
asylum appeal tribunal takes sufficient accourthefeffects of torture on the individual to
enable it to provide fair and just hearings ane skcisions for appellants who have been
tortured in their country of origin and, if noteathere practices in other jurisdictions of the
UK tribunal system which could be adopted to imgraccess to justice for these
appellants? In undertaking a full literature seanchreparation for the writing of this
thesis it became apparent that there is relatiuaiyed material on the subject of asylum
appeal practice and nothing which sets out to coengad contrast the approach of
tribunals within different jurisdictions of the Utkibunal service and explore why those
differences might exist. The material which hasnbe&atten has often arisen from parties
very close to and sometimes amounting to stakeholdethe system. Some of the
material for this thesis had to be obtained theesflom sources generated by the author
and as a result this thesis seeks to add to theetiriterature available in this area of

asylum.

The first issue to be examined is the move of asydetermination from an executive
decision making process to a judicialised one aecektent to which immigration judges
can be said to have successfully distanced theesé&lom the executive mindset. Asylum
determination was initially a purely administratimecess and the tension between
executive decision making and judicial process Wwlinas now developed begins where the

% Transfer of Functions (Immigration Appeals) Or@éd.0, S| 2010/21
13



process starts with the Home Secretary at porhinf&. Before the 1970s individual
asylum decisions were virtually unknown. Decisiarese taken en masse as matters of
high policy by parliament and the Secretary of &tatresponse to specific international
events. In the 1980s various pressures such anthef the Cold War and on-going risk
of persecution of individuals in Africa, Asia anddfern Europe led to individual
applications being considered. Applications wenestiered by government officials in the
Home Office on the basis of interviews as decisimaking was devolved from the
Secretary of State to the Home Office. This waspitstion up until 1993 so that in this
period the only means of challenging an adversesidecwas by means of a judicial

review. Throughout this time the pressure on tlgiadi courts as a result of requests for

*The UKBA, an Executive Agency of the Home Office résponsible for determination of asylum claims.
The state does not award refugee status; rathetdleerecognises that someone is a refugee baraer!
that the criteria of Article 1(A) of the Refugeer®@ention are met in their case. Article 1(A) defiree
refugee as someone who has a well-founded feagrskpution for reasons of race, religion, natiapali
membership of a particular social group or politmginion. Claims for asylum can be made eithgyat of
entry or at an Asylum Screening Unit. The asyluekse will have a screening interview to establish
identity, route of travel to the UK and whethenthmight be returned to a third country (anotherdpaan
country through which they travelled to the UK)the case is judged suitable for the detainedtifask
process, or if there is thought to be a risk otabsding, the asylum seeker may be detained. lasly&um
seeker is not detained they will be given an appoémt to attend for a substantive interview. Dutinig
period the asylum seeker has “temporary admissmtfie UK and has to abide by certain conditiorchsas
residing at a particular address and reportingdesignated immigration reporting centre or pofitdion at
specified intervals and has access to restricteth@iial support. At the substantive asylum intemieasons
for claiming asylum are examined to establish wéetr not an applicant is at risk of persecutiandioe of
the five reasons outlined in the Refugee Conventiodoing so an assessment is made on the apgdican
credibility by caseworkers. Asylum applicants a¥quired to submit any other grounds for permission
remain in the UK at the same time as submitting tmylum application so that human rights grouceis
be considered along with the claim for asylum.rptteters are provided but only in exceptional
circumstances are representatives funded by thal ISsgvices Commission or Scottish Legal Aid Baard
attend interviews. The interview forms part of tvidence for the application and any subsequergappA
copy of notes taken by the interviewing officeprsvided at the end of the interview. A recordifigha
interview is only made where that is requestedrbyraepresented applicant. An initial decisiorhisrt
made by caseworkers. Reference will be made twastecountry reports produced by the Country ofri
Information Service of the Home Office containirguatry specific guidance on the political and human
rights situation. Three possible outcomes may ¥alleecognition as a refugee with five year limitedve to
remain in the UK; refusal of refugee status buvée remain on human rights grounds of humanitaria
protection or discretionary leave; outright refuséimanitarian protection is granted where refugfatus
has been refused but where the applicant cann@tbeed as they face serious risk of: the deatialpg
unlawful killing, torture or inhuman or degradimgatment. To return to such a situation would b&remy
to Article 3 of the European Convention on Humagh®. Discretionary leave may be granted outside th
immigration rules where the criteria for human#arprotection are not met in specific limited
circumstances. This may be where; there is a dmider Article 8 of the ECHR,; there is an Articleldim
solely on medical grounds or severe humanitari@esan the case of an unaccompanied minor for whom
adequate reception arrangements cannot be mades ag@um or humanitarian protection would havenbee
granted but the individual is excluded or for otbempelling reasons. Judicial review of the UKBAs
decision may only be applied for where challengelmamade to the decision making process. The only
route to further application with appeal rightsvisere a fresh claim can be achieved on the basieof
availability of new information not previously cadsred by the Home Office decision maker or immiigira
judge.
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judicial review grew as did pressure for the prmnsof an appeals process which would
allow affected individuals the ability to particiigain a decision making process which was
in turn undertaken by an independent judicial bodlige move to an adjudicative as
opposed to administrative route of appeal was bskedal in 1993 through a right of appeal
to the pre-existing immigration appeals system ltimigration Appellate Authority and

the Immigration Appeal Tribunal® Later in that decade the Immigration and Asylunt Ac
1999 introduced the first statutory right of appagdinst immigration decisions on human
rights grounds following the Human Rights Act 1998sylum appeals are now an
integral part of the asylum determination proces$ athough this thesis is concerned only
with tribunals and, in particular, first tier tribals an understanding of the tribunal’s place

in the larger asylum determination process is irgraf®

The second development occurring alongside thegehtman adjudicative route of appeal
from departmental decisions on asylum occurreditD2vhen the immigration and
asylum tribunal was brought within the general adstiative justice structure of the new
unified tribunal service. This development expdbesjurisdiction more acutely to the

expectations of a tribunal as contained withinittiiential Frank Repotf and more

16 Asylum Legislation in the UK; The UK signed the UR¢fugee Convention in 1954 and the Protocol in
1968. The 1993 Asylum and Immigration Appeals Acorporated the Convention into domestic law
whereas previously the asylum system had been geddyy immigration laws (Introduced “fast track”
procedure, detention and fingerprinting). In 1986 Asylum and Immigration Act was passed (introduce
“white list” of “safe” countries of origin, extendescope of “fast track” procedures and introducsafé third
country” concept). Since then: the immigration &sylum Act 1999 (introduction of one stop procedure
and National Asylum Support Service and disper#lad) Nationality Immigration and Asylum Act 2002
(introduction of accommodation centres, regul@oréng and a biometric data card - Asylum Regiiira
card) , the Asylum and Immigration (Treatment adi@lants, etc) Act 2004 ( withdrawal of asylum suppo
for failed asylum seekers, power to make contimuedision of accommodation for refused asylum seeke
conditional upon participation in community actieg, power to require electronic monitoring) , the
Immigration Asylum and Nationality Act 2006 ( staity monitoring of detention facilities, tighter atdlines
for provision fingerprints, penalties for employrenillegal workers).

7 Immigration and Asylum Act 1999, s 65 Nationalilgymigration and Asylum Act 2002, s 84

8 When an individual is refused a “refusal letteifl Wwe issued setting out why the UKBA Home Office
worker has refused the claim. This decision canigggs of appeal which are time limited. The appah

be heard by the Immigration and Asylum ChambehefRirst Tier Tribunal which is a fact based merits
appeal jurisdiction. Onward appeal from this trilLis available only on point of law to the Immiticm and
Asylum Chamber of the Upper Tribunal. In certaistrieted circumstances, where the appeal raises “an
important point of principle or practice” or whetere is “some other compelling reason”, thereoangard
rights of appeal to the higher courts — the CotiAmpeal (in England and Wales), the Inner Housihe
Court of Session in Scotland or to the Court of &glin Northern Ireland). The Upper Tribunal hagib
designated as a “superior court of record” and¢wewability of Upper Tribunal Decisions was rettgn
addressed by the Supreme Court in two separateuelgtsEba v Advocate General for Scotland [2011]
UKSC 29 and R (on the application of Cart) v TheElpTribunal (Responderfllowing decisions by the
Court of Session and Court of Appeal. The Suprem@iGeached the same view as the Court of Session
and Court of Appeal which was that Upper Triburatidions are themselves subject to review only on
grounds of “important point of principle or praafoor “other compelling reasons”.

19 Franks, OReport of the Committee on Administrative Tribunals and Enquiries (1957) Cmnd 218
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recent Leggatt Repdftand this thesis explores to what extent the asyppeal tribunal
can be said to have kept pace with progress irr gahisdictions within that unified

Tribunal Service.

The third significant development which is consetein this thesis, and discussed further
in chapter two, is the superimposition of expeotation the tribunals arising from
legislative developments in European law, Articlen®l the development of international

law under the Refugee Convention.

Asylum appeals are taken against the associatedymration decision rather than the
refusal of asylum as such. However after an appbhadh determines that the appellant
should not be removed the Home Office will sendablétter granting asylum. In this way
the judicial body effectively determines the asylclaim. As asylum appeals concern risk
of future persecution the tribunal is able to takeount of evidence which has arisen after
the initial decision?* Onward appeal from the tribunal is on error of gounds. The
Immigration and Asylum first tier tribunal reachiesown decision through evaluation of
the evidence and making of findings of fact. bt its role to re-evaluate the facts found
by another decision malkérIn that regard it is similar to many other trilalijurisdictions.
However, it is distinct from other tribunals in @pproach as hearings are conducted on an
adversarial basis and cross examination of thellappés permitted. The approach in most
other tribunals where an individual is appealingiagt a decision by the state is to conduct
the hearing on an inquisitorial and increasinglgl®@mg basis in an attempt to both
increase participation by the appellant and to cedas far as possible the inherent

inequality of arms.

The asylum appeals process has been repeatedlyctastd with a view to increasing
efficiency in an attempt to foreshorten the prodsss/hich finality of a claim is reached.
This resulted initially in the unification of th@eals structure into the single tier Asylum
and Immigration Tribunal with review and reconsaten in a single tier and onward right
of appeal to the ordinary codrtand later in 2010 in the re- formation of a twer ti
structure as it transferred in to the appellatecsiire of the First-tier and Upper Tribunal

as the Asylum and Immigration Chamber of the TrddarBervice>* No other tribunal

% | eggatt, A.Tribunals for users one system, one service (2001)
“Appellants normally attend the oral hearings arldliply funded representation is restricted: thexe a

differences in Scotland and England in that in Bndlthere is a ‘merits test’ which means that fiygedant
must be judged to have a 40% or greater chanaacoss to receive legal aid for representatiore Hbme
Office is represented by a Presenting Officer cgsedawner.

?2Robert ThomasAdministrative Justice and Asylum Appeals (Hart Publishing 2011) p 16

2 Asylum and Immigration (Treatment of Claimants)dict 2004, s26

24 Asylum and Immigration (Treatment of Claimants)gict 2004
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service has been reformed as often as the asylpepabpprocess and this may reflect the
particularly difficult and high stakes decisionsigihthey make. Decisions of this tribunal
are frequently appealed further because of the ¢étrgfathe decisions on appellants and as
the second largest of the tribunals after Social8gy this clearly produces a significant
workload for the higher courts. Asylum appeals teelves are unique in the nature of the
personal information which is disclosed and theadrange of evidence which the
tribunals have to consider. It is clearly a jurgddin where accuracy in decision making is

crucial, but equally one where valid outcome measare difficult to establish.

The significance of tribunal adjudication withinglsystem of administrative justice, in
short, is that in its purest sense as a judiciditibe tribunal has no responsibility for
implementing government policy but should act agmiirely independent arbiter. By this
means the individual in an asylum appeal shouldiveca decision based purely on the
facts of their case and the law applicable, ineclgdiuman rights legislation, uninfluenced
by Home Office policy on immigration. However asliscussed in more detail below the
legislation to be applied and in particular in timstance the Rules under which the
tribunal operates themselves contain policy objest® In this way the distinction
between adjudication and administration is in faatas clear as it might initially seem.

The development of judicial asylum appeals needieetset within the context of
development in the administrative justice systemegally. The purpose of tribunals is
largely to provide an independent judicial appegliast negative decisions of
administrative bodie€ Although initially there was some ambivalencéawhether
tribunals were part of the judicial system, as @gabto being part of the administrative
wing of government, the trend towards adjudicaisropposed to administration was
accelerated and consolidated by the report of taekS committee in 1957. Franks
advocated a move towards a judicial approach amy &&em an administrative decision
making approach. In support of this he identifiecte principles for the operation of
tribunals; openness, fairness and impartialitycPduoral fairness is generally understood
to guarantee that an affected individual has aappbrtunity to participate in the decision
making process and that the decision making prasessried out by a neutral decision
maker. Accuracy of decision is another measuréefjuality of tribunal process and
reflects the degree to which a decision can betsaigatch the application of the correct

law to the properly collected and evaluated fatth® case. The reality is that in tribunal

% Current legislation is the Asylum and Immigratidmeatment of Claimants, etc) Act 2004
% There are also some tribunals such as employmibnhals which hear party and party disputes
%" Franks Report (n19)
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adjudication accuracy and fairness have to be der=il alongside cost to the public purse
and timeliness of decision making. Clearly there/ tm@ tension between cost and

timeliness on the one hand and fairness and accorathe other.

The Frank’s Report in 1957 did not address theistgqtio whereby a myriad of tribunals of
all sizes and format existed. The disparate naifitebunals and the decision making
systems they provided eventually became a sourcermfern as did the lack of an
organisational structur **and in 2001 Sir Andrew Leggatt proposed a unifiéaiinal
system whereby tribunals would come together tmfone general administrative justice
systenr? In his report Leggatt noted that despite constigu& substantial part of the
justice system methods within tribunals were okhfaned, training and IT under
resourced, and management systems were ineffidibig.was thought in part to be due to
tribunals being separate bodies which had not beqmoperly independent of the
departments whose decisions were being appeakbeéaseveloped. Leggatt
recommended the formation of an independent cohasan friendly Tribunal Service.

In his comprehensive report Leggatt emphasise@ahécular characteristics of tribunals,
the place of expertise and outlined a new inclustmacture for the tribunal service. He
considered the approach which was to be takenliynals and detailed this as;

The tribunal approach should be an enabling omn@ihe parties confidence in
their ability to participate, and in the tribunatapacity to compensate for any lack

of skills or knowledge®?

Although Leggatt advocated the formation of a waftribunal service as means to
increase independence and drive forward the ermabiwmdel of tribunal, commentators
have noted that in the case of asylum and imminatie motivation in joining the two
tier structure was to reduce the significant burdieasylum and immigration work in the
higher courts and to promote fast decisithdhe operation of the administrative justice
system has been said to be as heavily influencebdeogeed to use judicial resources

optimally and implement policy in a timely fashias it is by the need to ensure justice for

% Tribunals and Enquiries Act 1958

# Tribunals and Inquiries Act 1992

%0 Leggatt (n20)

% These changes to the Tribunal Service were enagtedrious pieces of legislation. The Tribunalsu@
and Enforcement Act 2007 created a new unifieditvéh structure. The Transfer of Functions (Immiigrat
Appeals) Order 2010, Sl 2010/21 taking effect orF&b 2010 abolished the Asylum and Immigration
Tribunal and incorporated its functions in to tlewtribunal structure. The transfer has made Iditterence
to the way appeals are heard by the first tieccstine but has made significant change to the onwghtis of
challenge against first tier decisions

%2 | eggatt (n20para.7.5

% Thomas (n22) p 64
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individuals®* The original motivation behind asylum and immigratjoining the tribunal
service may be responsible at least in part fomtag in which this tribunal has continued
to operate largely in isolation, detached to aleakand purpose from progress being made
in other jurisdictions. This arm’s length approastihe unified tribunal service is evident
in the jurisdiction’s continued adherence to havtsgwn unique set of rules rather than
adopting, as other jurisdictions do, rules madéhieyTribunal Procedure Committ&The
Administrative Justice and Tribunals Council comteéeron this with concern in response
to a consultation document in 2088Not only are the rules which govern jurisdictions
other than immigration and asylum made by the TrdbdProcedure Committee rather than
a Minister of the Crown: most importantly they aresignificant terms the same rules, this
being particularly evident in their expressionfué toverarching principle”. Tribunal rules
and the “overarching principle” in particular afieaissed in detail in chapter two. Process
and procedure within individual tribunals is detared by a combination of the rules,
practice directions and guidance notes in opera#ind the culture or ethos of the
jurisdiction.>” The chamber’s rules are therefore significarit difficult to determine

whether tribunal practice is driven by interpregatdf the rules influenced by tribunal

3 Concern that decisions sometimes have less tatticttve merits of the case than with politics aised

by statistics such as the comparative refugee gades between countries for the same group otiasyl
seekers. With the same circumstances obtainingeirtountry of origin and therefore apparently saimiisk

of future persecution for members of an ethnic gribueturned asylum seekers might reasonably expec
have broadly the same likelihood of being graméfdgee status wherever their application is heard.
However the impact of policy in countries is grdat,example, the effect of national lists of “shfeven”
countries is to produce enormous discrepanciesantgates between receiving countries. The etféthis
can be seen in the proportion of asylum seekers 8a Lanka given full refugee status in the UKvietn
1989 and 1998 which at 1% was remarkably low winethé same period Canada granted refugee status to
over 80% of applicants and France to 74%.

% The Consolidated Asylum and Immigration (Procejieles 2005 which are in force from 29th
November 2010 contain significant amendments tmtiggnal rules, the 2005 rules. The 2005 rulesewer
made by the Lord Chancellor after consulting with €Council on Tribunals in accordance with sec8af

the Tribunals and Inquiries Act 1992. The Asylund ammigration Tribunal (Procedure) (Amendment)
Rules 2008 were made by the Lord Chancellor onudtat®n with the Administrative Justice and Trilals
Council. This is to be compared with the situatidother tribunals within the Tribunal Service agle rules
are made by the Tribunal Procedure Committee (&isay Non-Departmental Public Body, sponsored by
the Ministry of Justice) and which are then allovisthe Lord Chancellor under powers conferredhay t
Tribunals Court and Enforcement Act 2007

% Letter AJTC to the UKBA 2008 < http:/ajtc.justigev.uk/docs/immig-appeals-consultation-response-
ajtc-letter.pdf> Accessed 23 September 2012. iml¢iter the AJTC state; It is the Council’s vidvat the
Tribunal Procedure Committee is the appropriateytiodnake rules for this jurisdiction as it is father
tribunal jurisdictions. The Consultation Paper give reasons for taking a different approach. én th
Council's view, the appearance of independence avbalenhanced by conferring the rule making power o
an independent body, rather than on a Ministehef@rown (albeit subject to consultation with theu@kcil).

37 Asylum and Immigration tribunal (Procedure) RU€95 as amended; Practice Directions Immigration
and Asylum Chambers of the First Tier Tribunal &mel Upper Tribunal; Guidance Note on Unrepresented
Appellants who do not understand English; Joinsiglential Guidance Note No 2 of 2010: Child, vuhatde
adult and sensitive appellant guidance; ImmigraBench book: Immigration and Asylum Court of Appeal
Civil Division 2005
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culture or whether the rules themselves have inflad the development of the culture and
ethos of the jurisdiction. In either event a comptgeraction is at play and consideration
of the rules which govern asylum appeals is untlertan detail in chapter two. In chapter
two procedure within the asylum appeal tribunallsd considered in detail with particular
regard to the extent to which the adversarial matdfiasylum appeal procedure can be said

to result in fair asylum appeals hearings whereeliqpts have been victims of torture.

This is of considerable importance in asylum césesuse research, discussed in this
thesis, has shown that immigration judges are sitege from the executive mindset as
they should be. This argument is made more temtd@cause of the difficulties of
carrying out research in this field. Research withie field of asylum appeals is
notoriously difficult because of a combination efhical considerations in view of the
subject matter of appeals, restricted access tarasyeterminations and restricted access
to the judiciary. It is important for the purpos#ghis thesis however to have some
indication of current practice to base criticisnad @valuation upon. For the purposes of
this thesis therefore two pieces of existing redeare mainly replied upon as indicative of
current practice, this is supplemented where nacgsath material from Robert
Thomas's recent book which was itself the resuthaf author’s extensive researth.

The first piece of research reviewed is an exanunaif judicial assessment of the
credibility of asylum seekers in the UK undertakgnCatriona Jarvis, then an
Immigration Appeals Adjudicatof. The research which forms the basis of this thasis
published paper was undertaken in 1999 and 200¢hig$s now a decade or more ago it
is important to establish whether these findingsai valid and to do that a second piece
of research Body of Evidence, published in 201 anialysed® Body of Evidence is the
result of research undertaken by a non-governmengahisation (NGO) into the
treatment of its Medico-Legal reports (MLRs) by Imgnation Judges in asylum appeals
and provides insight into immigration judges’ preetin evaluation of evidence. The
research examined within this thesis criticisest fine approach to assessment of

credibility by immigration judges and secondly exatlon and weighing of medical

% Thomas (n22)

%9 Catriona Jarvis, For these or any other reasomsnimation of judicial assessment of the credipitit
asylum seekers in the United Kingdom with particuéderence to the role of the immigration adjutiica
(University of East London 2000). Catriona Jar{iidie Judge as Juror Re-visited” [2003] Immigratlcaw
Digest 16. Quoted extensively in Anthony Goédthropology and Expertise in the Asylum Courts (
Routledge-Cavendish 20Ppdarvis had access to immigration judges and eneadhtheir approach to
assessment of credibility which is acknowledgebdaa@rucial in these appeals.

% Freedom from Torture, 'Body of Evidence: Treatmannedico-legal reports for survivors of tortune i
the UK Asylum Tribunal', <http://www.freedomfromtare.org/sites/default/files/documents/body-of-
evidence.pdf > accessed 23 September 2012
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evidence of torture. Together these two piecessdarch call into doubt the integrity of
the adjudication process in asylum in particulaemthere is a history of torture. The
second piece of research also raises issues whibkypnd failure to live up to the
responsibilities of tribunals as described by Lefyga that it reveals expert medical

evidence being dismissed out of hand by lay imntigngudges.

Judicial assessment of credibility was extensieaigmined by Jarvis firstly by focussing
on how adjudicators attach weight to evidence a&edsdly, by examining whether the
gender of appellants or judges was signifi¢aritis recognised by the researcher that
those judges who volunteered for interview follogrcompletion of the initial
questionnaire do not represent a random selecfitrose adjudicators who had completed
the questionnaire and are likely to represent & mpresentation of those judges who at
least believe themselves to be open to self-réfiett At interview the researcher
explored the reasoning behind the replies givehequestionnaire particularly where
evidence was evaluated differently dependent uguoethrer the appellant gave oral
evidence. Some additional questions were askadeatwiew regarding female appellants
and opportunity was given for the adjudicatorsdd anything or identify anything they
considered would help them in their task of assgssiedibility In her own thesis based
on this research Jarvis discusses “judicial knogééand raises the unresolved question
of what knowledge it is that members of the judigibave, how is it they come to have

this knowledge and whether this undisclosed knogdead based on empirical evidence.

A number of worrying finding come to light in thissearch, amongst them the finding that
demeanour was held to be a significant indicataredibility by a number of respondents
and was relied upon by some, two saying that it dedsrminative. One judge reported
that, whilst knowing better than to rely on demaanshe would in the absence of
corroborative evidence rely on “gut instinct”. Alde finding that late disclosure of

torture was ranked in the top ten of factors whiculd weigh against the appellant. There

“IThe researcher contacted 180 immigration adjudisatsking them to complete an attached questiaanair
provide separate comment if wished, and indicatetldr they would be willing to be interviewed. @ét
questionnaires sent 41 of those returned were aagpin a manner suitable for analysis. The quesdive
listed 27 factors identified as playing a partudigial assessment of credibility. Two responsesigd from
0-10 were sought for each factor, one identifyimg weight which would be attached to the factdofeing
oral evidence having been given and one wherereitheral hearing took place or no oral evidence wa
received41. Some factors were jurisdiction spe¢#ig. circumstances of entry to the UK) and some
common to all judicial assessments of credibilitie 27 factors were sourced from the law, the innatign
rules, refusal letters, determinations and thedidators themselves. Of those that expressed mgvikkss to
be interviewed 10 were selected largely on thesbafspractical considerations of availability.

2 The results of the interviews are perhaps alhtioee remarkable given this self-selection of the
respondents.
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was an expectation that such late disclosure woalslupported by an expert medical
report showing why late disclosure had occurrecgrelthat was not available the
adjudicator was less likely to accept the trutthef reasons given for such late disclosure.
This is worrying because demeanour has been disstlesk a reliable basis upon which to
reach a finding on credibility for some time anslvall be shown in chapter three, late
disclosure is a well-recognised feature of tortpeeticularly sexual torture. Generally the
interviewees whilst endeavouring to start theieasment of credibility from a neutral
standpoint acknowledged that they were influengethbir own characteristics,
upbringing, views of the world and the demeanoualuding, remarkably frankly, the
attractiveness or otherwise of the witness. Theag significant variation in insight into
this propensity amongst the judges. One judge resgabthat the single most important
factor in the outcome of an appeal was the ideofityhe judge hearing the appeal and
described the process as a lottery. Whilst thegkrfgs were on the whole inconsistent,
there were two consistent findings of concern. ©giag that factors in favour of the
appellant were accorded less weight where the kppdhiled to attend the hearing, or
attended but did not give evidence, despite theanaus decisions which hold that it is an
error of law for an adjudicator to find an appellaot credible where he or she wishes to
rely on documentary evidence or because of heedshs not appear to give oral
evidence” The other, that lodging a claim in one’s own rigfter dismissal of a spouse or
other family member’s appeal was rated within tyeftve of important factors which
would weigh against the appellant when credibibtpeing assessed. This jeopardises fair
hearings for female asylum appellants as it is mbpractice for a woman to be treated as
a dependent of their male relative at initial apgaion and the full circumstances of her
individual claim for asylum may only be heard atdsequent appeal arising from an
application made in her own right. The researclwshihat some judges are relying on
discredited indicators of credibility, not accoungfifor the effects of torture on the
individual and inadvertently imposing gender inddigs in asylum. The author concludes
that a lack of consistent approach has been foutidunexpected differences in the
weight accorded to factors dependent upon whetheotooral evidence has been taken
and weight being attached to factors in circumstanehere it should not be taken into
account at all. Assessment of demeanour is higielighs a case in poifftHowever the

key finding was that there was a lack of consistendthe assessment of credibility “a

43 Jarvis (n39) p 20
4 Jarvis (n39) p 39
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clearly discernible and adequate methodology agpli¢h consistency to this most

important of tasks cannot be said to exfat”.

The conclusion of this research was that there igsentified need to ensure changes to
legal behaviour. Of particular relevance to thissik is the finding that late disclosure of
torture is likely to weigh against an appellanthe absence of a medical report, despite it
being a well-recognised pattern of behaviour inrmatised and particularly raped
appellants. Although the author appeared to lodkdceased legal representation, and of
the effectiveness of steps being taken to conttiebuality of legal services provided as a
means to address these failifgshapter two of this thesis examines instead tlegaacy
of the tribunals’ own procedures.

The first piece of research evidence discussedeafimussed on assessment of credibility,
the second piece of research evidence reviewazhiseened with accuracy of decision
making focussing as it does on the proper evalnatfanedical evidence by the triburfal.

A number of key findings are made in the resedrcjust over half of the determinations
reviewed the evidence of the medico legal repod ma@ accepted in full by the tribunal
despite the acknowledged expertise of Freedom Trorture MLR writers. Looked at
another way this means that in over 50% of thesescthe judge has effectively said that
he is unwilling to accept the professional opinadran expert. The medical practitioners
who undertake medical reports on behalf of this NgiMave extensive relevant clinical
experience which is fully detailed within the refsomas is their commitment to on-going
specialist training in forensic medicine and adheeeto the strict methodology developed
by the organisation - which has been commented tgamurably in many higher court
decisions. Despite this immigration judges sit@hgne with no medical qualification have
refused to accept this medical evidence and hareissed if® This research demonstrates

45 Catriona Jarvis “The Judge as Juror Re-visite@OR] Immigration Law Digest 16, 15

48 Jarvis (n45) 17

4" Body of Evidence (n40) Body of Evidence is theutesf research undertaken by the NGO Freedom from
Torture (previously Medical Foundation for the Café/ictims of Torture) in to the treatment of thei
Medico-Legal reports (MLRs) by Immigration Judgeghe Tribunal. The human rights charity undertaok
desktop study of all those tribunal determinatioresle on appeals involving the 300 MLRs they had
produced in a 12 month period they were able tes& Although the sample was disappointingly sthall
researchers conclude that it was sufficient todgaurded as significant and representative andtibat
findings were therefore robust. Analysis of comptia of tribunal practice with available good preeti
standards and guidelines was undertaken. Recommtiemslavere made within the report to the Presidehts
the First-tier and Upper Tribunals (Asylum and Irgmation Chambers), to the Tribunals Procedures
Committee and to the Senior President to addresfingings of the research.

“8 However in all of those cases where the MLR ispted in full by the tribunal the appeal was alldwie

9 cases, although clinical evidence of torturectsepted, the cause attributed by the claimanttisnd the
cases are dismissed on the grounds of lack oflaliggi Of the sample cases, by definition caséene
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both the potential impact of medical evidence ylas appeals and the importance of the
tribunals regard to that medical evidence. Qualgaanalysis of tribunal determinations as
part of this research demonstrated a worrying tdaonsistency in approach to medical
evidence by immigration judges and a similarly wagylack of regard to good practice
guidelines. In some cases the judges dismissea¢lakcal evidence out of hand on the
basis of incompatibility with their own findind8,and appellants came in for criticism for
trying to win their appeal® Judges may also prefer their own forensic opimion
attribution of scarring to that of the medical gita@ner, despite acknowledging the
doctor’s expertisé® It is of particular concern that in the cases reggbhere the doctor
writing the report has found evidence of scarrimaf is “diagnostic” of torture by Istanbul
Protocol standards? indicating a very high likelihood that torture Haken place as
alleged, but in both cases rather than considéhagevidence in the round with the other
evidence the judge has taken a view on credilekigiuding the medical evidence and then
asked himself whether the medical evidence aloneesahim to reverse that view; where
it is not the expert evidence is dismissdthe methodology and expertise of Freedom
from Torture MLR writers is recognised by the tmfalias is the organisation’s adherence
to the requirements of the Istanbul Protocol. Diesthiis and without any medical
expertise or contrary medical opinion the Immigratdudge decides to substitute his own
opinion as to the attribution of scarring -thatrgethat he does not know what caused it
but he does know that it wasn’t torture as clairaed as is the opinion of the recognised
expert in the field.

MLRs are available to the tribunal, 49% were alldvs compared to the 27% overall success ratein th
tribunal in the same period

“9Body of Evidence (n40) 34 Case 2 The 1J statéie finding simply does not fit in with my concloss

as to the credibility of the Appellant's accounttef careful consideration | conclude that the roalieport
does not persuade me that my findings on credibitiist be wrong... | conclude that although thessoa
the Appellant's body do present as evidence dfiteitam not satisfied that they were incurrechi t
manner claimed by the Appellant.

Y Body of Evidence (n40) 34 Case 2 The 1J statks:claimant has set out to provide evidence to@upp
their asylum claim.

*1 Body of Evidence (n40) 35 Case 20 The 1J accépisthe doctor is ‘an expert'and mentions thetFeatt
the ‘expert’ finds there is one scar which is ‘diagtic’ and a further 8 scars which are ‘typicailtlat which
are ‘highly consistent’ with the appellant’s attrilon. But he then says 'Given my adverse findiofgs
credibility....I find the scars were not attributedthe torture as claimed by the appellant'.

*2|stanbul Protocol, Manual on the Effective Invgation and Documentation of Torture and Other Gruel
Inhuman or Degrading Treatment or Punishment, driitations New York & Geneva, 2004. The Istanbul
Protocol was primarily developed with the aim odiaing states in the prevention of torture, anidiing
perpetrators of such torture to account, througlvigion of a tool with which to carry out effective
documentation of torture. It contains the first@einternationally recognised standards for tfieative
examination, investigation and reporting of allégas of torture and ill-treatment and has been eswtband
promoted by the UN and other key human rights lodiereafter referred to as the Istanbul Protocol.
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It is acknowledged that Body of Evidence is thailtesf analysis of a relatively small
sample of determinations by a NGO concerned wighctre of victims of torture. A larger
sample upon which to base findings would have Ipeeferable. The sample included all
those determinations which were obtained howeveércan be held to be a representative
sample of determinations of the NGO'’s clients. Tésearch methodology is clearly
explained within the report, professional researxlhaee employed by the organisation and
any bias on the part of researchers in interprétiegeasons given by judges is unlikely to
have affected the quantitative aspects of the rese@he report quotes extensively from
determinations which it has analysed and desiti@mitations this research has
demonstrated both the importance of medical eviglevithin asylum appeals and an
unsound approach to medical evidence. The piecessefrch reviewed here thus
demonstrate that asylum appeal practice is flawete crucial areas of assessment of
credibility and evaluation of medical evidenceasylum appeals involving torture
survivors these are the bedrocks of a fair heaiiihg. history of torture and escape being
given by appellants in this jurisdiction is almobkaracteristically implausible to the ears of
western judges who may be influenced by feeling @ average man or woman would
lack the determination to survive in the circumse&mbeing described The significant
point though is that for an implausible story tolda#ieved a high degree of personal
credibility has to be established and this willifo@ossible to achieve within asylum
appeals if discredited markers of lack of credipidire relied upon and the only
corroborative evidence available, expert medicalence of torture, is not given due
weight.

This thesis seeks to demonstrate that the unaditeieactice revealed by these
researchers, whilst it may stem from a number ctiofs, is promoted and maintained by
the tribunal’s adherence to an adversarial modéthvis particularly unsuited to appeals

involving victims of torture. This conclusion isasled by another NGO:

Despite these efforts, a ‘culture of disbelief’ g98ts among decision-makers; along
with lack of access to legal advice for applicahts is leading to perverse and

unjust decisions. The adversarial nature of th&uasyrocess stacks the odds against
asylum seekers, especially those who are emotionalherable and lack the power

of communication. Some of those seeking sanctyanyicularly women, children

*3 They may be correct in part in this regard angéhorture survivors who reach our shores to chsgium
may represent an exceptional group of individuals.
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and torture survivors, have additional vulneraieditthat are not being appropriately

addressed”

This chapter suggests that current practice doetke sufficient account of the effects of
torture on the individual to enable it to provi@derfand just hearings and safe decisions for
appellants who have been tortured and raises taadareas of tribunal practice which are
of concern, the adversarial approach and its effe@ssessment of credibility and the
tribunals’ use of medical expertise. These asp&qpsactice are considered in detail in the

two chapters which follow.

** Independent Asylum Commission, ‘Independent Asyltommission: Fit for Purpose yet?' (2008)
<http://www.independentasylumcommission.org. uké#fifet%20for%20Purpose%20Yet.pdf> accessed 23
September 2012
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Chapter Two: Adversarial asylum appeals and appsilaho have been tortured

The significance of the Leggatt report to the depglent of tribunals has already been
introduced in chapter orféThis chapter examines Leggatt in more detail anédat
practice in other tribunals and at tribunals’ resgbilities with regard to international law.
The conclusion reached in this chapter is thatesytibunals are failing to meet the
expectations raised both of by Leggatt and intésnatly. The principles of good tribunal
practice enshrined in Leggatt are of particularontgnce in asylum cases involving torture
firstly because of the inherent psychological peatd suffered by appellants and secondly
because of the need to protect the individual frefaulment by the state where there is a
danger of future persecution. The UK is under imaéonal obligation to prevent the state
from returning individuals to their country of oimgto face persecution under both the

Refugee Convention and the ECHR.

Leggatt and the enabling role of the tribunal

A crucial aspect of the Leggatt report was reqgitiibunals to act in a positive enabling
role. Asylum appeal tribunals, unlike a number tbfeo jurisdictions within the tribunal
service, operate an adversarial system in whichigration judges avoid intervening other
than to clarify pointslt is argued in this thesis that in appeals wittiis jurisdiction

where appellants already have multiple barrieesffiectively participating in these appeals
such as language and cultural barriers, psychabdisorders and difficulty obtaining
effective legal representation this is not fit purpose.

This is particularly important because as theynaoged around the country, and as
specialised legal firms close as a result of changé¢he legal aid system, asylum seekers
struggle to find and maintain quality legal represéon.®® This increases the need for the
judiciary to step forward as envisaged by Leggattdmpensate for the appellants lack of
skills and/or knowledge and to attempt to providms equality of arms in these appeals.
The need for immigration judges to take a morevagbart in proceedings and thereby
adopt an inquisitorial approach has been raisea mymber of commentatots.Leggatt
clearly intended tribunals approach to be an engline saying tribunals need to be:
“alert for factual or legal aspects of the casechtappellants may not bring out,

adequately or at all, but which may have a beasimgossible outcomes® In this thesis

%5 Leggatt (n20)

% David Burgess, ‘Legal Representation Can Kill997) NLJ Vol 147 Issue 6784 410

*Thomas, R., Assessing asylum and immigration detextion processes, paper presented at the Asylum,
Migration and Human Rights Centre (2006)

*8 eggatt (n20) Para 7.5
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it is argued that a tribunal which allows an ilfermed appellant to proceed with an appeal
involving a history of torture without directingahmedical evidence be made available is
failing in its duty to be alert for factual aspeofg¢he case which the appellant may not
bring out adequately. There is no doubt that sufgiliag may have considerable impact

on the possible outcome.

Jacob, a judge of the Upper Tribunal, states thaiaapect of procedure which enhances
access to the judicial process increases the chahnatthe party will secure substantive
justice®® This thesis argues that the formal and adversapiatoach of asylum appeal
tribunals reduces access to the judicial proceshdse traumatised appellants and thereby
reduces the chance that such appellants will seulbstantive justice in these crucial
appeals. With regard to the interaction betweergnore and substantive Justice Edward

Jacobs says:

Procedure exists to assist in achieving substajstece and substantive justice can
only be attained in the context of procedural pestBut procedural justice constrains
the extent to which substantive justice can bagedland therefore helps to define
what substantive justice in law means. Substaitistce has no meaning in law
once separated from the procedure that providesrtlyecontext in which it can

exist®

There is an overriding requirement of procedurahgss in relation to hearing and
assessing evidené& Tribunal Rules along with Practice Directions &widance form

the basis of procedure within tribunal jurisdic&8h The essentially generic nature of

*Edward Jacobgribunal Practice and Procedure (Legal Action Group; 2nd Revised edition 2011) 3,27
% Jacobs (n59) 3.34
®1HA and TD v Secretary of Sate for the Home Department [2011] CSIH 28.
%2 The Asylum and Immigration Rules and the “commeti ef tribunal rules, here illustrated by the sile
which govern the Social Security tribunals, botliehan expression of the “overriding objective” lus
expressed in significantly different terms; in “ethtribunals for example Social Security the oiding
objective is expressed as;
2.—(1) The overriding objective of these Rulesti€hable the Tribunal to deal with cases fairly prsdy.
(2) Dealing with a case fairly and justhgliudes—
(a) Dealing with the case in ways Whéce proportionate to the importance of the chse,
complexity of the issues, the anticipated coststhadesources of the parties;
(b) Avoiding unnecessary formality aswkking flexibility in the proceedings;
(c) Ensuring, so far as practicalilef the parties are able to participate fully i@ gnoceedings;
(d) Using any special expertise of Thbunal effectively; and
(e) Avoiding delay, so far as complatilvith proper consideration of the issues.
(3) The Tribunal must seek to give effectite overriding objective when it—
(a) exercises any power under thedesRar
(b) interprets any rule or practicedtion.
(4) Parties must—
(a) help the Tribunal to further theeriding objective; and
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tribunal rules is promoted by the Senior Presiaéritribunals (HMCTS) who, on
introducing a Digest of Upper Tribunal Decisionsprncedural issues on the Judiciary
Website in February 2012, stated that it was henition in bringing the decisions together
from individual databases to contribute to the sftGhamber citation of those authorities
and thereby to help create a more cohesive bogyookdural law. The intended result is
that the decisions selected would collectively fdhm basis of a unified procedural
jurisprudence. In so doing he states that the mfigsocedure that govern the Upper
Tribunal and the First-tier Tribunal are essengigkneric, with only those modifications
necessary to take account of the needs of diff¢ueisdictions. Tribunal practice is not
determined by statute as either adversarial ornsitqual and the factors which drive it

towards an inquisitorial approach are considered. ne

There is relatively little written in this field daw and what is available tends to be
writings of experienced judges. Practice is infleeshthrough training and appraisal which
follows guidance in the Bench book and in the f@fiPractice Statements and Practice
Directions issued by the Presidents of the varahanbersSocial Security tribunals are
encouraged to discharge the inquisitorial functfdin an in-house publication of the
Judicial College, Bano discusses the factors wiiale tribunals to act inquisitorial¥/
These he identifies as; the legislation which tiihal is required to interpret, public

(b) co-operate with the Tribunal gextigr
In the Immigration and Asylum chamber the overnidabjective is expressed as follows;
4. The overriding objective of these Rules is touse that proceedings before the Tribunal are leahds
fairly, quickly and efficiently as possible; andhere appropriate, that members of the Tribunal have
responsibility for ensuring this, in the interesfshe parties to the proceedings and in the widdalic
interest.”
The overriding objective of the Immigration and Asy chamber is silent on what elements constitifsra
and just hearing. The Immigration and Asylum rues also silent on “Dealing with the case in waysciv
are proportionate to the importance of the casd”#&wvoiding unnecessary formality and seeking flebiy
in the proceedings” when in fact the asylum app@alinal can be criticised on both these frontaddition
“to secure that proceedings before the Tribunaharedled as fairly, quickly and efficiently as pb#s’ has
on the face of it a significantly greater emphasispeed of disposal of the appeal than “Dealirth wicase
fairly and justly includes— Avoiding delay, so f@s compatible with proper consideration of thedssu
Lastly there is the issue of what is meant by “wideblic interest” in the direction to the asyluribtinal to
consider not only the interests of the partiehtogroceedings but also to the wider public intefEsere is
no similar provision in the rules which govern athéunals and it is difficult to know how this iseant to
be interpreted given that one of the parties tgptieeeedings is the Secretary of State for the Home
Department who might reasonably be held to reptakerwider public interest in the form of the
government. Is the “wider public interest” to badeas advice to judges to be alert to case law atiman
from Strasbourg in their decision making or i imore obvious answer that it is a blatant inserif
government policy into the tribunal rules with ihéerence that the interests of the individual asylseeker
will commonly be in conflict with those of the widpublic.
%3 HM Courts & Tribunals Service, Social Security @iild Support Tribunal, The Benchbook, Twelth
Edition (February 2012)
% A Bano, “Fundamentally different from Courts” Tuibals Journal (a publication of the Judicial Catleg
Summer 2011
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interest in just and correct decisions (where les@s an example of tribunals in which
there is legitimate public interest immigratiorije tdesirability of consistent decision
making where there are similar facts and “equalftgrms”. This article notes that the
term “inquisitorial” in the tribunal context firstppeared in 1958 when Diplock J held “A
claim by an insured person to (disablement) bergefibt truly analogous to a lis inter
parte...If analogy be sought in other branches@iaw, it is to be found in an inquest
rather than an actior?®.Bano further notes that this concept was extehgetie House of
Lords where they upheld the claim on the basistttetiepartment was in possession of
national insurance records from which it could obthe information necessary to decide
Mr Kerr's entitlement to benefit® Baroness Hale concluded “What emerges from all of
this is a cooperative process of investigation lmcl both the claimant and department
play their part.” Bano highlights that the basigledse decisions was not that the tribunals
that heard them are inherently inquisitorial buhea that the legislation applied by the
tribunals required an inquisitorial approach. Ihated that neither the Tribunals and
Inquiries Act 1958 nor the Leggatt review seekdstrict tribunals to acting in either an

adversarial or inquisitorial manner. However, Laggays:

We are convinced that the tribunal approach musinbenabling one: supporting
the parties in ways which give them confidencehgirtown abilities to participate
in the process, and in the tribunal’s capacitydmpensate for the appellant’s lack

of skill or knowledge

Bano later discusses in more detail the meanirigeoferm “inquisitorially” as used to
describe tribunals’ actions and notes that althahghAcf’ does not expressly require
tribunals to act inquisitorially that method of apach is implicit both in the principles of
justice set out in Section 2 and in the means hglwthe Act requires the rule making
powers it confers to be exercis&dPoynter identifies the inquisitorial nature obtrhals
as the primary means by which the tribunal canaotduce the gross inequality of arms
inherent in disputes between the citizen and e stnd highlights the tribunals’
responsibility to obtain as much relevant evideases reasonably available even where
the appellant is represent&dThe limits to which it is proper for tribunals éxplore

issues and the interplay between these limits laadtandard of legal representation

%5 Rv Medical Appeal Tribunal (North Midland Region) ex parte Hubble [1958] 2 QB 228

% Kerr v Department for Social Development [2004] UKHL 23, [2004] 1 WLR 1372

®" Tribunals, Courts and Enforcement Act 2007

% A Bano, Intervention: feat of balance, Tribunadsithal, Spring 2012, p10

9 R Poynter, 'The Continuing Burden: Kerr and therading objective' (2010) Judicial Information
Bulletin
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available to the appellant are discussed in aalasthich includes a quotation from Mr

Justice Hickinbottom on the subject of poor repnésst#on:

Advocates may be inexperienced, or simply pooudgg needs to have a
temperament such that he is never seen to logerhjger, even in the face of

ineptitude or ignorance of those before Afm.

This has relevancy for asylum appellants whom abawe seen are often poorly served by
representatives, if represented atf alPoor legal representation is the subject of apape
Burgess which highlights the risk faced by asylppealants who are not infrequently
failed by unscrupulous or disinterested legal repnéation’? It is argued here that this

lack of effective legal representation in asylurpegls makes the need for tribunals to
adopt an enabling approach as a means to prodoee exguality of arms even more
pressing. The Bench Book of Social Security Tribsiaavises that to discharge the
inquisitorial function the tribunal should assisries to seek out the relevant facts and law
before applying theni® Reference is made to a Commissioner’s decisidnhagut limits

on the tribunals’ duty in this respect and whicghtights the appellants own responsibility
adding “No doubt they (the tribunal) are entitledrtitiate inquiries if they think fit. But it

is a matter for their discretion and they are ratrial to do so The initiation of

enquiries at the discretion of the tribunal is cainio the tribunals’ inquisitorial function.

In their guide to Social Security legislation Bom¢ml note that the intention of the over-
riding objective of the tribunal rules is not tlwditthe Civil Procedure Rules, which is in
part to strive to put parties on an equal footnagfper, as this may be judged unattainable
in a Citizen v State legislation, provision is made&void unnecessary formality, to
promote the enabling role and to consider propoality rather than expressly consider
resources.” In reference to the Industrial Tribunals (Consiitmal Rules of Procedure)
Regulations (Northern Ireland) 2005 Girvan LJ ipteted the importance of the over-

riding objective as being to inform the court andunals as to proper conduct of

0 Leslie Cuthbert, From intervention to interferifigibunals Journal Spring 2011

" Independent Asylum Commission 'Saving Sanctu2608)
<http://www.citizensforsanctuary.org.uk/pages/rég@avingSanctuary.pdf> accessed 23 September 2012
and Mr Justice Collins Lead Judge, Administrativai@, Foreword to ‘Representation at Immigration
Appeals, a Best Practice Guide’. Immigration Lawd®itioners’ Association December 2005 at page vii
2 Burgess (n56)

3 HM Courts & Tribunals Service, Social Security @ild Support Tribunal, The Benchbook, Twelth
Edition (February 2012), Chapter 33

" Commissioner’s decisioR (1) 1/65 para 15

> Bonner D,Social Security Legislation 2011/12,Volume |11 Administration, Adjudication and the European
Dimension (Sweet & Maxwell 2011). General notes to The TmiluProcedure (First-tier Tribunal) (Social
Entitlement Chamber) Rules 2008 at 5.158
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proceedings’’ Subsequent decisions of the Upper Tribunal haveekier taken the view
that the over-riding objective would be unlikelyiiself to dictate the decision of a tribunal
considering whether to adjourn but would have fifeceof freeing the tribunal from the
binding effects of case law where the principlethat case law are not compatible with
the overriding objectivé’ and that the over-riding objective reinforced &do deal with
cases fairly and justly that already exist&@he inquisitorial and enabling approach
adopted by Social Security and War Pensions trilsumdnether or not it arises from
interpretation of the over-riding objectiVeis such that it results in practice whereby & th
tribunal becomes aware that evidence which may@tipipe appellants case could
reasonably be made available but is absent, whateevidence may have a significant
effect on the outcome of the appeal, and whereuadijog to obtain that evidence with the
delay that it will inevitably entail is considerpdoportionate to the issue to be decided, the
tribunal is likely to adjourn and direct the protdon of such evidence even where the
appellant bears the burden of proof and has hadgpertunity to provide such evidence.
Jacobs notes that this was the first opportundy tie Upper Tribunal had had to comment
on the overriding objective in the Tribunal ProcexiRules’® and in particular, on its
operation in relation to an application for an agjonent. Further, he went on to say that
the tribunal when considering whether to adjouhearing using the overriding objective
would focus its enquiries on three issifésThese he identified as; the benefit of an
adjournment, why the party was not ready to pro@etithe impact of an adjournment on
the other party and the tribunal service at laligghe reason for the adjournment was to
obtain further evidence he considered that thet@bwould want to take into account the
evidence it already had, the evidence it wouldikegdy to obtain, the length of time it

would take to obtain the evidence and whetherribartal could use any other means to
compensate for that lack of evidence. On considdhg interests of the tribunal service as
a whole he comments that it would surely be exoeptifor an adjournment that would
otherwise be granted to be refuse solely on thewuattcf the needs of the system as a
whole. He also notes that the Secretary of Stai@\g interest as a non-contentious party
to the proceedings is in assisting the tribunartsure that it makes the correct decision on

entitlement in fact and law. With regard to it lgefiailure of performance on the part of

"6 peifer v Castlederg High School (NICA) [2008] NICA 49

TMAVSSWP (UKAT (AAC)) [2009] UKAT 211 (AAC)

8 AT v SSWP (ESA) (UKAT (AAC)) [2010] UKAT 430 (AAC)

" For a detailed discussion of this point see; Rithoynter, The Continuing Burden: Kerr and the
overriding objective, Judicial Information BulletiiMCTS 52, 3

8 Tribunal Procedure (First-tier Tribunal) (SociaitElement Chamber) Rules 2008, S| 2008/2685
8. MA (n77) at para.14
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the appellant’s representative which results iacuest for an adjournment to seek further

evidence a Commissioner had the following to say:

However in an environment where most representative not qualified lawyers and
where most claimants are not paying for the sesvadegheir representatives, some
care must be taken not to cause injustice to anelati by visiting upon him the sins
of his representatives. The tribunal’'s responset ineiproportionate, having regard

to the consequences for the claimant of possilsiyntphis appedt
In the decision oKerr Baroness Hale said:

What emerges from all of this is a co-operativecpss of investigation in which
both the claimant and the department play theit. géae department is the one
which knows what questions it needs to ask and wifi@atmation it needs to have
in order to determine whether the conditions oftlement have been met. The
claimant is the one who generally speaking cannanst supply that information.
But where the information is available to the dé&p@nt rather than the claimant,

then the department must take the necessary stepsble it to be tracéd.

The case oKerr concerned an initial claim for benefit where thergtary of State did not
make use of documents in his possession to deteransalient fact prior to reaching his
decision on Mr Kerr’s entitlement to benefit, instisase a claim for funeral benefit. The
nature of the case is therefore different fromasyappeals without medical evidence in
that inKerr the Secretary of State was already in possessimiedant evidence. It did
draw from Baroness Hale however the much quotecrigi®n of the tribunal engaging in
a co-operative process of investigation assisteldbly parties - the process which this
thesis argues is lacking in the current asylum alsp&Vriting in a tribunal service journal
Poynter states that sins&rr “the exercise of the inquisitorial jurisdictiondmmes

compulsory”®*

SinceKerr there have been a number of Upper Tribunal de@sidrich consider how the
principles ofkerr might apply elsewhere. Levenson H consideredrthertal’'s exercise of
judicial function where a claimant had relied ongutially misleading DWP information

on entitlement to the mobility component of DisapiLiving Allowance® Noting that the

description of restriction on walking ability reged to qualify for benefit indicated on

82 CIB/1009/2004 at para.14

8 Kerr v Department for Social Development [2004] UKHL 23 [62]

8 Speaking of a case arising from a claim for bernefihe Social Security and Child Support Chamber
8 JK v Secretary of Sate for Work and Pensions (DLA) [2010] UKUT 197 (AAC)

33



DWP literature was at odds with the statutory tast that this was the basis upon which
the appellant had prepared her case, he saidithaals should be alert to appellants
being misled in this way and that that was onéefreasons for having an inquisitorial
jurisdiction.®® He also noted that it may only be when the appeating stage is reached
that a person may become aware of the statutaryoiée met in exact terms and that that
was a situation where the inquisitorial functiortlod tribunal is called upon to reduce the
otherwise vast inequality of arms which would eXistn the case of an asylum appeal an
equivalent scenario would be that of an appelldnt /8 unaware of the nature of evidence
which is likely to be required to establish a “reaable likelihood of risk” and whom
therefore has not sought to substantiate pastrhistdorture through submitting

corroborating medical evidence.

In its current consultation on proposals for a rielunal system for Scotland the Scottish
Government notes that the rules of procedure inaahigial decision-making process can
straddle the boundaries of the substantive lawaaedn important aspect of fairné$sin
this document, which announces the formation o\ group, the Scottish Civil Justice
Council, which is tasked with the development gktof procedural rules for use across
the new Scottish Tribunal System, the important pkayed by procedural rules in
providing just decisions is recognised. The puepaisthe rules is said to be to ensure that
cases are decided justly by ensuring that casegeatewith in a manner that is
proportionate to their complexity and the impor&o€ the issues raised, expeditious and
fair. In that regard the rules are similar to thesen within most jurisdictions of the
tribunals of HMCTs. However in this consultatiorcdment there is overt reference to the
rules being required to put parties on an equairgand it is the stated aim that the rules

should facilitate active judicial intervention ipfeals before the tribunal.

Vulnerable appellants and the enabling role ofttit@nal

Torture survivors making asylum applications arargnably vulnerable appellants who
are inherently on an unequal footing with the otbemty a government department with
vast resources at its disposal. Tribunal procedules must therefore promote practices
which strive to provide some equality of arms iagh appeals. There are no figures on
how many asylum seekers have been tortured in ¢baimtry of origin but the NGO

Freedom from Torture estimates that it accepts &etvé and 9% of UK asylum seekers as

8 JK (n85) [16]

87 JK (n85) [23]

8 Consultation on the Scottish Government’s Propofsala new tribunal system for Scotland, Scottish
Government <http://www.scotland.gov.uk/Publicati®@4 2/08/1747> accessed™April 2012, p24
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its clients® this does not though reflect the total percent#gesylum seekers who have
been tortured as the organisation is unable topa@tkthe referrals made to it and in
addition an unknown number of torture victims eittie not disclose their history or do
not find their way to the organisation’s servicEsis therefore means that there is
considerable likelihood that any asylum seeker teedatribunal has been the victim of
torture. This requires that the tribunal adopt @ertly enabling role in all asylum appeals
and consider using all the powers conferred bgribggedural rules to ensure as much

equality of arms in the proceedings as possible.

The vulnerable witness guidance produced by theéussyand Immigration Chambe,
based on guidance issued by the Senior Presiddmitnfnals ** reveals little reference to
experience of torture as a cause of vulnerabilitfhe document gives helpful advice
regarding dealing with vulnerable appellants gdhebat has a surprising emphasis on
situations which are much less likely to preserasglum appeals than tortuteThe
impression gained from this document is that itlbeesn heavily adapted from one
produced for other purposes rather than writteifipally with the needs of asylum
appellants in mind. In contrast, it is of note ttre Immigration and Refugee Board of
Canada, whose documents are often referred toeblyrtimigration and Asylum Chamber
in its own documents, has produced, in additioGuadelines on procedure with respect to
vulnerable appellants,®* an extensive training manual on victims of tortimeuse by its
adjudicators” The Canadian guidance places heavy emphasis oreéus of torture
victims in asylum appeals. The UK vulnerable wighgaidance, as we have seen, does
not, but where such a torture survivor is recogha&ea vulnerable witness the guidance

does support the argument in this thesis recognissnt does the tribunals responsibilities

8 Amnesty International ‘Get it Right’ (2004) p30
<http://www.amnesty.org.uk/uploads/documents/do@395pdf> accessed 17th October 2012

% Joint Presidential Guidance Note No 2 of 2010idWilnerable adult and sensitive appellant guiganc
Lord Justice Carnwath, Senior President of Tribud@lOctober 2008

% Practice Direction First Tier and Upper Tribunalil@tulnerable Adult and Sensitive Witnesses, Lord
Justice Carnwath, Senior President of Tribunal8820

2 Torture does not appear in the 5 headline fattobe taken into account by immigration judges when
assessing vulnerability; torture does not featurhé 10 elements which identify vulnerable aduitghe
safeguarding Vulnerable Adults Act which are quotedure is mentioned only as an additional foé¢éno
with the acknowledgement that some individuals tm@ayulnerable because of events that have happened
them.

% such as special needs (at 10.2 ix, X, xi)

*|mmigration Refugee Board, Canada (IRB)ideline on Procedures with respect to vulnerable persons
appearing before the IRB(2006) < http://www.irb-
cisr.gc.ca/eng/brdcom/references/pol/quidir/Pagdsérable.aspx>accessed 24 September 2012

% Refugee Protection Division Professional Developnzanch (IRB)Training manual on Victims of
Torture (2004) <http://www.irb-cisr.gc.ca/Eng/tribunal/gut/victorture/Pages/index.aspx> accessed 25
September 2012
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to take an active part in proceedings. It recognikat although the primary responsibility
for identifying vulnerable adults rests with thetyacalling them, representatives may fail
in this regard. The guidance asks tribunals to idensvhether an adjournment would be
appropriate to enable either party to obtain expedence e.g. on mental health. It
reminds the tribunal of the need to avoid unneggsgatraumatisation of a victim of
torture. Most importantly it suggests that if apeltant is identified as a vulnerable
witness during the course of the hearing an adjoent may be necessary to enable expert
evidence to be called as to the effect of thishenimdividual's ability to give cogent
evidence. On assessing the evidence the guidamsed® judges that the order and
manner in which evidence is given may be affecteddychological trauma. On
determination the guidance states that where tirerdiscrepancies in the oral evidence
the extent to which vulnerability or sensitivity thie witness plays a part in that must be
considered and crucially states that the decidwulsl record whether the tribunal has
concluded that the appellant is a vulnerable ositiga adult and the effect that the
tribunal considered that vulnerability had in assggthe evidence before it. The Canadian
vulnerable witness guidance makes it clear thatthe responsibility of the tribunal to
identify vulnerable persons and to take proper @dacal steps before a view on credibility
is taken® It states that medical evidence is of great vaiuthis regard and in identifying
impact on testimony and recommends that the tribaight suggest that medical
evidence be produced. Unfortunately research readaw the introductory chapter to this
thesis reveals little evidence of the tribunal gmicde on vulnerable witnesses being
followed and personal communication suggests tteaktis a low level of awareness of

this guidance in the tribunaf *®

The approach recommended in the vulnerable witgestance, if followed, would
improve fairness in these appeals through promatipgoper evaluation of the appellant’s
evidence and open reasoning as to why inconsigg@acid gaps in memory were not
thought to be due to the effects of torture. Redesrviewed in the introductory chapter to
this thesis criticises immigration judges approticthe task of assessment of credibility

and did not suggest that this guidance was beilhgifed. The Independent Asylum

% |IRB Guideline on Procedures (n94)
" Body of evidence (n40)
% personal communication 14uly 2011
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Commission amongst others has called for adequadiaigce to be given to immigration

judges on assessing the credibility of appellam&siylum appeal®.

International Norms

Another factor is the extent to which the tribumadets international expectations and legal
obligations. These arise form a number of sourtese is the “soft law” or standard

setting undertaken by bodies such as the UnitetbiNatHigh Commissioner for Refugees
(UNHCR) and international legal obligations assurbgdhe UK under both the Refugee
Conventior®® and more importantly under the ECH®.

The thrust of ‘soft law’ is clear. In the UNHCR ook on procedures and criteria for
determining refugee status it is concluded thatiftermination of refugee status is not a
mechanical process but one which requires, in madio specialised knowledge,
understanding of the human factors involved inghsicular situation of individual
appellants? As will be seen in chapter three, in the detailstussion of the effects of
torture, it is precisely those human factors in@syappeals of traumatised appellants
which are currently being overlooked and whichlaegling in part to unjust decisions.
The remedy in large part is for the tribunal to @idan enabling and inquisitorial approach.
The increased interaction arising between appedladttribunal assists in clarification of
the facts of the case through increased understgrdithe human factors at play in the
appeal. The handbook further provides that effeati@tional remedies (scope of review
against a negative decision by the government tfepat) must provide for rigorous
scrutiny of challenges to negative decisions ohuasylaims which should encompass a
review of both facts and laW® The UNHCR has expressed concern where national
remedies rely on legal advisers to raise legalragnis and present relevant evidence in a
context where it is recognised that access to ctenp&egal assistance is limited, and has

recommended that appeal authorities should haveater to instigate fact-finding if

% Independent Asylum Commission, "Fit for Purpyget®” ( 2008), 41
<http://www.independentasylumcommission.org. uké#filet%20for%20Purpose%20Yet.pdf>accessed 25
September 2012

190 N Convention Relating to the Status of Refugees 1951

01 ECHR (n5)

192 yNHCR, Handbook on Procedures and Criteria for Determining Refugee Satus under the 1951
Convention and the 1967 Protocol relating to the Status of Refugees (1979) at para. 22

193 UNHCR, Improving Asylum Procedures: Comparative Analysis and Recommendations for Law and
Practice- Detailed Research on Key Asylum Procedures Directive Provisions (2010) at para.16, The right to
an effective remedy; Scope of the review.
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necessary>*The handbook, acknowledging that the burden offdies with the

claimant!®® explains that it is in the nature of asylum clafimisthere to be little if any
evidence available to the individual to corroborstEgements and asserts that therefore the
applicant and examiner share the responsibiligsteertain and evaluate all relevant facts
and goes as far as saying that it may be for thenmer to use all the means at his disposal

to produce the necessary evidence in support cdipécation’®®

This international guideline is at pains to empbashe barriers that these vulnerable
appellants face in presenting their case and iticpdar the difficulties they face providing
documentary evidence to “prove” every part of tleaise and the need therefore to ensure
that the correct standard of proof is applied dvad they are given the benefit of the doubt
where appropriate. In particular, in recognitiortltd sometimes desperate circumstances
of this particular group of applicants it is notedt untrue statements, even where shown
to be so, are not by themselves a reason to redfisgee status. The responsibility to take
action to ascertain all the facts and fully takecamt of the human factors at play in these
appeals is therefore raised not only by expectatwithin the domestic unified tribunal
service but also by the UNHCR.

All of this is reflected in legally-binding intertianal obligations assumed by the UK. In
particular, the positive obligation to seek evideo€ potential past ill-treatment arises
under the European Court of Human Rights, as itelichy the Strasbourg CourtiRC v
Sweden where the court identified the responsibility lo€ tstate or the appellate courts to

ascertain all relevant facts:

In the Court's view, the Migration Board oughtiave directed that an expert
opinion be obtained as to the probable cause adppécant's scars in circumstances
where he had made out a prima facie case as toottgin. It did not do so and
neither did the appellate courts. While the burdieproof, in principle, rests on the
applicant, the Court disagrees with the Governmaemg\w that it was incumbent

upon him to produce such expert opinion. In casehl as the present one, the State

194 Handbook on Procedures (n102) at para.16: The right to an effective rejétvidence and Fact Finding
195 Handbook on Procedures (n102) at para.196
1% The handbook also acknowledges that some statsraennot susceptible of proof and says that isetho
instances, where the applicant's account appegdsbte, the applicant should, unless there are geasons
to the contrary, be given the benefit of the doubt.
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has a duty to ascertain all relevant facts, pdertuin circumstances where there is

a strong indication that an applicant's injuries/have been caused by tortdfé.

It is thus simply no longer enough to defend theeashrial approach in tribunal practice

through pointing to the appellant’s right to haepnesentation.

In Auad v Bulgaria®®

the Strasbourg Court held that Article 13, whiclarguntees effective
remedy, had been violated as rigorous scrutinhefctaim of substantial grounds for
fearing a real risk had not been undertaken ane tlvas no procedure whereby the
applicant could challenge the authorities’ assessmwiehis claims=’° Although the UK is
not required to provide a right to asylum as sitds,required to provide a right to seek
asylum through provision of a decision making psscehich will consider; eligibility to
Refugee Status under the Refugee Conventibfailing that qualification for
humanitarian protection under the European DirectiV/failing that whether removal
would be a breach of human rights under the Eurmo@smvention on Human Rights,
most commonly Article 3*2but also potentially Article 6 or Article 81** Decision
making on these grounds is complex and domesteleashas built up in this jurisdiction
informed by developments in national legislationiernational law under the Refugee
Convention, European Union and European humansright particularly under Article 3.
The duty under the Human Rights Act to “take intoaunt” the Strasbourg jurisprudence

has been interpreted as meaning that, in the abs#rsome special circumstance, any

197 R C.v.Sweden App no. 41827/07 (ECHR 9 March 2010); an Iranipplizant asserted that he had
escaped detention and torture and had scars ddysas a result of torture, this was disbelievgthie
Swedish authorities who rejected his applicatianafeylum; whilst acknowledging that it is national
authorities who are best placed to assess factsradibility the ECHR disagreed with the findingstoe
Swedish authority on the applicant’s credibility.

198 Ayad v. Bulgaria App no. 46390/10 (ECHR, 11 October 2011)

199 Eyropean Convention on Human Rights Article 132 Tibtion of an effective remedy in cases were the
applicant has made an arguable claim that he wmiksubjected to proscribed treatment if deportediva
component: close, independent and rigorous scrofiiye claim that substantial grounds for feadngal
risk of proscribed treatment existed; and accessraamedy with automatic suspensive effect

110 UN General AssemblyGonvention Relating to the Status of Refugees, 28 July 1951, United Nations,
Treaty Series, vol. 189, p. 137 Art 1A(2)

111 Refugee or Person in Need of International PritedQualification) Regulations 2006, SI 2006/2525
12 Under Article 3 ECHR it is unlawful to remove ardividual to a place where he may face real risk of
torture or inhuman or degrading treatment, ArtRlgossesses an “extra-territorial effect’-it mayiteked
where the risk of serious ill treatment would octuthe receiving state, and because of the dispaigture
of Article 3 claims case law from the higher courtsv informs decision making in specific types lafims
for example those involving access to medical tneatt and suicide risk

113 Article 6 ECHR, the right to a fair trial , willrdy apply where the tribunal is satisfied that taeeiving
country would act in fragrant denial or gross Mima of this right

114 Article 8 ECHR, right to family life, may apply vee it can be shown that family life, which hasrbee
established in the UK, cannot reasonably be exgdotbe enjoyed elsewhere
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clear and constant jurisprudence of the StrasbBorgt should be followet? In this way
remedy is available in the domestic courts withtbetneed for recourse to Strasbourg. The
jurisprudence which is of concern in this thesiarisund procedure in the asylum tribunal
and in particular the tribunals’ responsibility vitegard to assisting the appellant in
accessing its procedures and presenting theireftesaively.

The key issue is therefore the obligation undeicket3 of the ECHR, a standard which
itself is reflected in the guidance given by theHIBR. In all cases of European Union
(EV) citizens where European Union rights are ateshowever the issue of effective
judicial protection falls to be considered as altesf the development of the principle of
effective judicial protection by the European Cafrfustice’'® This general principle is
reiterated at Article 14 of the EU Charter of Fuméatal Rights, legally enforceable
following the Lisbon Treaty, which states that gxgre whose EU rights and freedoms are
violated has the right to an effective remedy befatribunal'’ The Lisbon Treaty itself
states that Member States shall provide remediésisat to ensure effective legal
protection in the fields covered by Union Law. THas can be held to extend to First-tier
tribunal procedure in asylum appeals is supporethé Procedure Directive which states
that member states shall ensure that applicantsidum have the right to an effective
remedy before a court or tribun&t® It is argued in this thesis that “effective remedy
before a tribunal where the appellant is vulnerdides language barriers to overcome, is
often poorly represented and is traumatised ismedtby the current adversarial system
employed by the Immigration and Asylum Chamber atplires that the tribunal adopt an
enabling and inquisitorial role in asylum appe®#here the appellant has been the victim
of torture it is not sufficient for the tribunal tely on an examination of the facts without
considering whether the appellant has been alpestent their case effectively with or
without legal representation. This is of particidansequence in a jurisdiction where the
only route of appeal is on error of law and thessmjuences of an inaccurate decision
potentially dire.

115 As Lord Rodger stated in ti8ecretary of Sate for the Home Department v AF (No 3) [2010] 2 AC 269
“Argentoratum locutum, iudicium finitum; Strasboungs spoken, the case is closed”; R Reed and J
Murdoch,A Guide to Human Rights Law in Scotland (2nd edn, Tottel, 2011) p v

116 sarah Craig and Maria Fletcher, “The Supervisibimanigration and Asylum Appeals in the UK-Taking
Stock” [2012] International Journal of Refugee L¥wl. 24 No. 1 60

7 Treaty of Lisbon amending the Treaty on Europeaiot/and the Treaty establishing the European
Community, TEU2007/C 306/01, Article 19(1)

18 Council Directive 2005/85/EC 2005 on minimum stmi$ on procedures in Member States for granting
and withdrawing Refugee Status [2005] OJL. 326/13
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In short, individuals who have been tortured aredadrrisk of future persecution in their
country of origin must be protected against enfonegurn to that country™® In the

United Kingdom the first line of protection aftezasion making by the UKBA is the
tribunal system. Decision making by the UKBA hasiberiticised"*° and it is essential
therefore that appellants are able to rely onriberal to provide protection from the
danger of being returned to their country of origgirfface persecution. The current system
cannot be said to allow appellants to fully pap@te and tribunals are not stepping
forward to compensate for poorly represented valolerappellants. Appellants in this
jurisdiction are amongst the most vulnerable ofalongst us and the judiciary is letting
applicants down by failing to discharge its postabligation to protect the vulnerable
against the executive. The Leggatt report makeslés recommendation that tribunals
adopt an enabling approach and this expectatidrirthanals act in an inquisitorial
fashion is now also part of the UK’s internationaligations.

The following chapter examines the ethos of tHeutral further by analysing its approach
to medical experts and their reports in some degitar outlining the importance of
understanding the medical aspects of these apddassbuilds a picture of multiple
elements of the current asylum appeals processyaetgistically to significantly
disadvantage torture survivors attempting to acpesie in UK tribunals.

19 Convention Relating to the Status of Refugees )1 8 2545, Art 33 Prohibition of expulsion or raiu
(“refoulment”)

120 The Independent Asylum Commission’s Interim FimgimAC, Fit for Purpose Yet, March 2008, 112
Cavell St, London page 19
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Chapter Three: Medical evidence and expertise ppdlants who have been tortured

This thesis has shown that there are grounds &bicomcern that asylum appeal tribunals
do not always provide the protection for appellagainst adverse decisions of the state
that is required of them. Research reviewed in¢hapter has shown that assessment of
credibility by the tribunal is inconsistent and @etasion is based on factors which have
been discredited as indicators of credibility, sasHate disclosure in cases of rape. Further
research discussed in this thesis has found thelieady discernible or adequate
methodology for the assessment of credibility witthie tribunal can be said to be
employed. Crucial findings of fact are the respbitiy of tribunals and tribunals should

be looking at the decision afresh rather than wewvig the earlier decision of the UKBA.
However this thesis has shown a serious failurthbyribunal to live up to its
responsibilities to establish the facts of the dasacting in an inquisitorial and enabling
manner. Throughout this thesis it is argued thataRpert fact finding body does not have
the tools, the attitude or the membership to sadabwer the difficult and crucial questions
it is called upon to answer. Having considereddtheersarial approach of asylum appeal
tribunals in the preceding chapter this chapterduo consider the effective use of medical

evidence and expertise in asylum appeals.

International Guidelines

Medical evidence serves a number of important faonstin asylum appeals and there are a
number of influential international guidelines wiidirect its use in these appeals. Recent
guidance on the correct approach to medical evelenasylum appeals has been
produced by the International Association of Retugaw Judges (IARLJ) and the extent
to which this guidance is followed will be considerfurther in this chaptéf: The

Istanbul Protocol (IP) sets out the standard fodioa reports supporting an application
for asylum in a third country where there has beeallegation of past torture or ill
treatment’?? In terms of the documentation and evaluation et#jz forms of torture, the
IP gives detailed guidance. Terms with specifiardg@bns are recommended to the
medical examiner to express the degree of consigtegtween the lesion found and
attribution given by the subject of the reportatidition a psychological evaluation is

carried out with comment on ICD- 8 or DSM-IV*** diagnosis if relevant?®

121 |nternational Association of Refugee Law Judgesid8lines on the Judicial Approach to Expert Mebica
Evidence 2010, hereafter IARLJ Guidance on expedioal evidence.

122|stanbul Protocol (n52)

123 |nternational Statistical Classification of Diseasaind Related Health Problem&' Revision World

Health Organisation: is the standard diagnostitfaroepidemiology, health management and clinical
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Even in those appeals where past history of torun®t disputed medical evidence is of
value as it will inform the tribunal of the existanof psychological sequelae of trauma and
the likely effect of that sequelae on the appediattility to give a consistent,
comprehensive, chronological account of detentrmhtarture. In addition the medical
report may provide a reason for late disclosurexbire or late asylum application based
on knowledge of behaviour resulting from particulgres of trauma. As we have seen in
the introductory chapter to this thesis late disgte of rape without the support of medical
evidence may cause a negative view on credibiitye taken. Such inappropriate adverse
findings on credibility may have devastating effentthe outcome of the appeal. This
thesis proposes that medical evidence should Lablein all asylum appeals where the
appellant discloses a history of torture eitheompto or during the appeal hearing and
argues that the tribunal shares the responsibiligscertain all the relevant fa¢t§ A

recent case illustrates the potential power of cadividencé?’

Guidelines published in 2010 by the IARLJ are desgyto assist judges and quasi-judicial
decision makers in the proper evaluation of expentical evidenc&® The IARLJ
identified six main purposes served by medical eva# in asylum appeals; to substantiate
claims of ill-treatment; to establish a correlatlmetween physical or psychological injuries
and the alleged torture or ill-treatment; to explaiclaimant’s difficulties in giving

evidence or recounting events by (a) providing fds®xplanation(s) for inconsistencies

purposes and is used to classify diseases andiwh&h problems on vital records including death
certificates and health records.

124 American Psychiatric Association, Diagnostic catBtical Manual of Mental Disorders (4th Edn,
American Psychiatric Pub, 2000): covers all mehélith disorders for both children and adultss listown
causes, statistics in terms of gender, age at,casgtprognosis as well as research concernintyrtesd.

125 The Istanbul Protocol (n52) para.187 requiresttiaimedical examiner consider other possible caoke
any physical evidence found, comment on the reiatipp between psychological state and the accdunt o
torture and give a reasoned analysis of the firglingeaching a justified opinion. Without this tmedical
report will be of little value to the court but theedical examiner must be able to recognise anilavo
stepping over the boundary between expressing mmoppn the medical findings as evidence of tatur
which is required of him or her and being seenqaress a view on the appellant’s overall credibil
Doing so has resulted in the medical report beismissed in its entirety.

126 UNHCR handbook (n102) para.196

127 R (on the application of AM) v Secretary of Sate for the Home Department [2012] EWCA Civ. 521.
Whether expert evidence relied upon by an asylwskeseamounted to “independent evidence of torture”
the context of a claim against wrongful imprisontigynthe Home Office. The judge hearing the firgbeal
without medical evidence had concluded that theebgpt was totally lacking in credibility. The imgriation
judge on the subsequent appeal, where medicalmgdeas available, concluded that the appellanblead
detained, raped and tortured as claimed. Thisidastates the power of medical evidence in thesses
and also demonstrates the importance of recogniataglisclosure as a feature of sexual torturés Taise
suggests that there should be a high index of siaspihat torture has occurred in all cases wherasglum
seeker has been held in detention in their cowftoyigin and consideration should be given to wiig
medical evidence in these cases.

128 | ARLJ Guidelines on expert medical evidence (n121)
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and/or contradictions within a claimant’s narratofeevents;(b) providing possible
explanation(s) for reticence or reluctance in djuug a full account of events, for example
delay in divulging allegations of sexual assautf/another forms of violence directed
against an individual; to address the possiblecetiEremoval and return to the country of
origin upon a person’s physical or mental well-lgeam that of a family member; to assess
treatment needs; to reduce the need for the clditoagive testimony about traumatic

events'?®

To assess and report on the degree of consistatayedn examination findings and given
attribution, the author will use the terms of tRe The IP contains internationally
recognised standards for the effective examinatiovgstigation and reporting of
allegations of torture and ill treatmét.It is of note that this document, the use of which
is promoted by the UN, was primarily aimed at preian of further torture through
holding perpetrators more effectively to accoumitfeir offences by the effective and
standardised documentation of torture. It is nowdéner commonly used in refugee status
determination procedures. The multi-purpose rolteflP is important and recognised at
paragraph 92 of the document where the standardsgorts in different situations are
laid out and where reports in support of an appboafor asylum in a third country are
said to require only a “relatively low level of mfoof torture” as opposed to the much
more stringent requirement of “the highest levebadof” in proceedings which might

129 David Rhys Jones, Sally Verity Smith, “Medical 8&nce in asylum and human rights appeals” [2004]
Int J Refugee Law 16(3). An author of the IARLJaglines expands the purpose served by the
documentation of torture during a claim to asylenmiclude issues of wider public interest such earing
witness to the atrocity which has been committeith bothe interests of the individual's rehabilitet from
the effects of torture and in facilitating protectiof others from future human rights abuses byeffextive
documentation of past torture. An example of taldng effect is the systematic review of medicgale
reports of Sri Lankan clients undertaken by a NGfictvresulted in the publication of 'Out of théeBce:
New Evidence of Ongoing Torture in Sri Lanka 20@&-? [2011] Freedom from Torture, Medical
Foundation for the Care of Victims of Torture, Lamnd

130 The Istanbul Protocol (n52) para.187, requiresttimauthor use the following terms in assesdieg t
degree of consistency between the lesion, or pattielesions, and the attribution given; (a) Nohsistent:
the lesion could not have been caused by the tral@weribed;(b) Consistent with: the lesion couldeha
been caused by the trauma described, but it isspeniic and there are many other possible cauges;(
Highly consistent: the lesion could have been cdbigethe trauma described, and there are few other
possible causes;(d) Typical of: this is an appeagdhnat is usually found with this type of traurbat there
are other possible causes;(e) Diagnostic of: ghpearance could not have been caused in any way thidin
that described. The IP provides detailed advistherdocumentation of torture and the weight whidlhlve
given to the MLR is heavily dependent upon the mixte which it conforms to the terms of the Proicanad
is referenced to it. Particular paragraphs arenafsed as footnotes in MLRs to substantiate theeigi
conclusions, such as that the overall pattern afrsgy can be more informative than the assessofent
individual scars. “Ultimately, it is the overall @uation of all lesions and not the consistencgaifh lesion
with a particular form of torture that is importantassessing the torture story.” Istanbul Protpaoh.188.
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result in trial of an alleged perpetrafdt.The IP also recognises the importance of
psychological sequelae of torture and recommeratsatipsychological evaluation be
carried out with identification of psychiatric diagsis where appropriate. Where the
diagnostic criteria are fulfilled the relevant diagis in either the DSM-13? or ICD-10
133 should be identified. The purpose again is tossstiee degree of consistency between
an individual’s account of torture and the psychatal findings having regard to
assessment of social function as well as clinicgdression based on observation and

personal history.

The medical expert in producing a medico legal rejsacalled upon to undertake an
evaluation objectively and impartially and througding professional experience and all
the information available to reach a view on thesistency of the findings with the
account of torture given. In doing this the doatdli not assess credibility but will assess
the account given critically in the light of thedmsic findings, observed emotional
responses and known sequelae of physical and pegital trauma and illness.
Unfortunately despite adherence to this internatiigrrecognised methodology research
reviewed in this thesis shows that some IJs effelstidiscount expert medical evidence as
being no more than the uncritical acceptance byltiwtor of the appellant’s account
where that judge is inclined to disbelieve the #ap€s account.

Beyond interpretation of scarring the second mpiopose served by medical evidence in
asylum appeals is providing an opinion on any pehadical sequelae of torture and its
effect on the appellant’s ability to give testimoiiyis is recognised in the IARLJ
guidance which states that an expert medical repaytbe able to provide a possible
explanation for inconsistencies and/or contradngiwithin a claimant’s narrative of
events, and provide possible explanation for ratteeor reluctance in divulging a full
account of events. The testimony of the appellanttben be properly evaluated in the

light of that knowledge.

As this is a cross disciplinary thesis the oppatyuis now taken to consider the effect of
torture on the ability to give testimony in someadle Firstly scientific understanding of
normal memory and traumatic memory and the impboatfor asylum appeals are
reviewed. Secondly the effects of psychiatric #is@n the ability to engage effectively

131 Research reviewed in this thesis reveals thaik#sot abiding by guidance that in applicatians f
asylum only a relatively low level of proof of tare should be required as medical reports whiclaton
references to multiple scars regarded by the meeligzerts writing the reports as typical of or High
consistent with torture have been regarded byas'msufficient to establish a history of torture.

132 Dijagnostic or Statistical Manual of Mental Disorslé n124)

133 |nternational Statistical Classification of Diseasind Related Health Problems (n123)
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with the asylum appeal process will be examinedrdiyhphysical injury and its impact on
memory and testimony giving is considered briefgurthly, and lastly, the impact of rape

and sexual torture in asylum appeals is evaluated.

Scientific understanding of normal memory and tratiommemory: implications for

asylum appeals

Normal memory has limitations and the British P®jobical Society has produced
guidelines which demonstrate a number of key pguttges should be aware of when
evaluating evidenctE Briefly they describe that human memory is comgled is
composed not only of actual experienced eventalsotof the knowledge of that person’s
life, known as autobiographical memory, that knalgle of a person’s life being stronger
than that of memory of specific experienced evdnttghis way human memory differs
significantly from recording media such as vidétuman memory has three distinct
functions all of which require to be intact; layidgwn memory, storage of memories and
recall. “Remembering” is a process distinct frolyig down and storing memories and is
an act of reconstruction whereby different typekradwledge are brought together and is
prone to error and influenced by the recall envinent. Memories of events are always
incomplete, accounts of memories which do not featorgetting or gaps are highly
unusual and it follows that incomplete memoriesusthmot be construed as an indicator of
fabrication. In fact a high degree of very specifetail in long term memory is unusual
and recollection of time and date in particulaoften poor as is precise recall of spoken
conversations. Recall of highly specific detail slo®t guarantee that a memory is accurate
or that the event occurred. In general the only teagstablish the truth of a memory is
with independent corroborating evidence. The cdriéa memory arises from an
individual's conscious and unconscious comprehensi@n experience and can be further
modified and changed by subsequent recall. Pe@pléremember” an event which they
have not actually experienced; this is not necdgdabrication but results from the
“memory” of an event that was originally imaginettiorough the blending of a number of
memories or through the effects of memory needngake personal sense to the
individual. It can be seen therefore that “nornmaBmory is far from straightforward and
judges will have to be aware of the limitationsiofmal memory when evaluating
evidence. This is particularly significant in asyl@ppeals where evaluation of the
appellant’s account is often critical in the abseatany corroborating evidence.

Evaluation of “normal” memory is therefore a difflctask for tribunals. It will be shown

134 The British Psychological Society, Guidelines oarvry and the Law: Recommendations
from the Scientific Study of Human Memory, ResedBdard, July 2008, 4.
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next that evaluation of traumatic memories, thestarre of most asylum claims, is an

even greater challenge.

Traumatic memories are different in a number opeess from memories formed from
non-traumatic events and all recounting of detendiotorture will involve recall of
traumatic memories. Unlike normal memories whichalldnave and which we may all

feel able to assess (albeit erroneously if we agvare of the limitations outlined in the
paragraph above) traumatic memories are fortunatgomething which all members of
society have. There is therefore less understardfititge nature of traumatic memories and
greater need for expert evidence on this subjegtiide the tribunal in its evaluation of
evidence. Medical evidence can provide that guidandndividual appeals. Memories of
traumatic events are fragmentary and consist lamgfedensory impressions without a
verbal narrative. This makes it difficult for the@matised witness to produce a
chronological account of traumatic events as magxpected by the tribunal. If a memory
is held as a collection of fragmentary sensory gspions it cannot always be put together
in chronological order. It is more likely that tterture, which may have continued over a
considerable length of time, will be rememberedeaseral key moments, typically the
worst moments experienced. In addition as the mesare fragmented they may be
recalled in a jumbled order. The order they aralted in may also vary overtime as recall
of traumatic memories tend to be triggered by evdating the interview process rather
than being recalled consciously at will. Thus teguencing of traumatic memories is
affected. Detail of traumatic memories is also@fed. A classic experiment by Loftus and
Burns showed that the type of details of an evdnthvcan be recalled depended upon the
nature of the everit® Their experiment demonstrated that a mentally singo&pisode,

not merely an unexpected episode, caused poosstticat of other peripheral details by
subjects. They postulated that this was due taigigm of the lingering processes
necessary for full storage of information as memadthus where a traumatic event has
occurred there may be focus on the details of akatents to the dereliction of attention
to details of peripheral events. This is significemasylum appeals where the ability to
recount peripheral details of circumstances ofrt&in, such as dimensions of the cell or
form of lighting, has traditionally been used as@asure of veracity. This experiment also
showed that retrograde amnesia could occur inlikeraece of recognised causes of such
amnesia, notably head injury, merely through exposushock of the event itself. This is

again of significance in asylum appeals where Betdiarrest or capture prior to detention

135 oftus, E.F. and Burns, T.E. (1982) ‘Mental sheek produce retrograde amnesia’,
Memory and Cognition 10:318-23
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and torture are often sought and inconsistenciggps in accounts of such events prior to

the torture experience regarded as indicative lmidation.

Investigation into the consistency of autobiograghmemory where there has been
exposure to traumatic events was undertaken byhyest al through repeated interviews
with Kosovan Albanians and Bosnians who had contkedJK under a UN sponsored
programme and who had no obvious motivation toigec¢é® This demonstrated that
discrepancies arose between two accounts of the eaent where there was no apparent
motivation for fabrication. In this study subjegisre interviewed repeatedly and accounts
of the same events taken. Discrepancies includiaegptovision of previously unavailable
detail in autobiographical accounts given up teesemonths apart were found. This study
lends support to the contention that inconsistecalt and the recall of additional detail
should not be taken as evidence that appellarasylum appeals are fabricating their
accounts>"The final finding of this research was consisteithwhat of Loftus and Burns

in that interviewee’s were most likely to be incstent in details they rate as peripheral as

opposed to central to events.

This research has been further supported by régeetican military research into the
effect of stressful interrogation, sleep and foeg@ri/ation on the subject’s ability to
identify their interrogatot®® The authors of this research undertaken on mylgabjects
found that the ability to identify suspects was poomised by experience of highly
stressful compared to moderately stressful everdcammented that their research data
raises the possibility that other types of streglsiced memory deficits (such as narrative
memory deficits) may also exist. Stressful inteatign, sleep and food deprivation are
conditions which have commonly been endured inrdietie by victims of torture and

therefore the findings of this research that highihgssful events have a demonstrable

13 Herlihy J, Crag P, Turner S. Discrepancies in bigigraphical memories: implications for the assessm
of asylum seekers: repeated interviews study [2@80&ish Medical Journal; 324:324-7

13" This study has particular application in asylumeglp as those subjects in the study with Post Tadiam
Stress Disorder (PTSD) demonstrated greater dianoégs with increased interval between interviele
research did not have the capacity to provide ¢hsan for these discrepancies, merely to showstieit
discrepancies are likely to occur in traumatisdgjestts particularly if they have PTSD and should b
taken in themselves as an indication of intenteoedlve nor as an indication that the recountedts\did not
occur. This is of particular relevance in asylurpegds as many appellants have severe PTSD asliafesu
torture and particularly rape and sexual torturé statements may be given over a protracted tinieein
course of the asylum determination process.

1% Morgan C A &, Hazlett G, Doran A, Garrett S, Hoyt G, Thomag BIg'Accuracy of eyewitness
memory for persons encountered during exposurgtdyhintense stress’ [2004] Int J Law Psychia®y;
265-79
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effect on memory is of great significance in thegar evaluation of appellants evidence in

asylum appeals>®

A further study examining change in retold storesestigating change in personal
memory on subsequent recalls was undertaken byrdmdeCohen and Taylor in 2068,
This study found that accounts of recent memoragd more than older memories
suggesting that with time what is initially a restmictive mechanism of recall liable to
variation becomes a reproductive mechanism wherat¢hount which is given arises from
an increasingly fixed memory, the account theredindp more consistent. This study was
undertaken using recall of everyday events in thgests’ autobiographical memory and
found that less than 50% of the facts given insteond account were identical to the first
in individuals who had nothing to gain from charggtheir account. The authors conclude
that repeated interviewing is likely to yield nedd#ional information and that the study
findings have practical implications for witnesstimony and medical history-taking in
asylum appeals where immigration judges have somestviewed additional information
disclosed to medical experts with suspicion anevadence of inconsistency in testimony.
This research demonstrates that recall of additiof@mation is to be expected with
repeated retelling of events such as occurs iaslgrim appeal process and it should not
be regarded as an indication that the story isgokibricated.

In summary then review of research and scientifgcdture on the nature of memory and
in particular traumatic memory reveals that menadriraumatic of events such as torture
can be expected to have gaps and to be lackingriph@ral detail. It is to be expected that
extreme traumatic events such as torture will lbeusted in a disjointed inconsistent
fashion and that the victim will have difficultyrfming their memories in to a narrative for
the benefit of retelling. It is also not unexpectedadditional information to be added to
the account at later retellings. Scientific reskamd literature shows that it would be
incorrect to point to any of these features asesweé of fabrication of an account of
torture in an asylum appeal and yet these areghefeatures which are regularly relied
upon by I1J’s to support findings that appellantklaredibility. This is of particular

139 A possible physiological mechanism for the effefcstress on memory is through raised levels ofisy

a gluco-corticoid known to be produced by the batign under stress. Newcomer, J W, Selke, G, Melson
A K, et al, ‘Decreased memory performance in hgatthmans induced by stress-level cortisol
treatment’[1999] Arch General Psychiatry 56: 527sB8wed that administering doses of cortisol tousite
major stress in a double blind randomised placeimtrolled study produced reversible reduction irbaé
declarative memory without effects on non-verbahmgy or attention. They concluded that this
demonstrates a direct effect of stress on thetaldiencode and retrieve memories.

190" Anderson S, Cohen G and Taylor S. Rewriting thst:;pSome factors affecting the variability of evasl
memories, [2000] Applied Cognitive Psychology, 14(%.435-454
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significance, as we have seen such adverse findimgsedibility are likely to be fatal in

asylum appeals.

The effect of psychiatric illnesses: implicatioms sylum appeals

Psychiatric illness is a common consequence tir@rand is therefore relevant to any
discussion of asylum appellants with a historyoofure. Various psychiatric illnesses
occur as a result of traumatic experiences. Oftheest-Traumatic Stress Disorder
(PTSD) is probably the best knowh. One study found almost 50% of its sample of
asylum seekers in London to have PTSD using tleenationally agreed diagnostic
criteria’*? PTSD has many features which interfere with laydogn and retrieving
memories and with the ability to give a coheremoant of trauma and is therefore of
great significance in asylum appeals. FeaturesT&Pwhich adversely affect an
individual’'s ability to engage with the tribunaleatimitations of memory of the traumatic
event itself as outlined above; lack of concentratirritability, emotional flattening,

social withdrawal and hypervigilence - all of whictierfere with the appellant’s ability to
communicate; avoidance behaviour, distressing Ireotiusive memories in the form of
reliving phenomena such as flashbacks and disseeiatnesia - features which make
recall of events for the purposes of giving testimuery difficult; insomnia and sleep
deprivation, marked sleep disturbance due to nighesiand inability to sleep during the
hours of darkness - causes impaired cognitiorrecall. Further discussion of PTSD is
included below in the section on rape and sexutlr®. Depression may occur as a
standalone condition or may co-exist with PTSD,dlassic features of depression, along
with low mood and apathy, are loss of ability tmcentrate and reduced memory. Major
depression as is seen in this group of appellagsfisantly affects working memory and

will also therefore impact on the appellant’s iatgion with the tribunal.

Thus it can be seen that the ability of torturevstars to take part effectively in the asylum
appeals process is likely to be impeded by theraattitraumatic memories, the effect of
psychiatric sequelae of torture such as PTSD, defme and sleep deprivation. This is in
addition to existing cultural and language barreard may be compounded by the effects

of chronic pain syndromes and physical injury, coeed next.

1“1 The ICD-10 Classification of Mental and Behavidwisorders: Clinical descriptions and diagnostic
guidelines(World Health Organisation 2004) p 1443 &

2R R, 'Psychiatric morbidity in survivors of orgsed state violence including torture. A retrospecti
series.' [1993] 162 British Journal of Psychiatby 5
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The effect of physical injuries and illness: implions for asylum appeals

Any severe debilitating and chronically painfuh#iss can affect memory as can many
drugs used to treat such conditidffsChronic Pain Syndrome is an important feature of
torture survivors and is a complex diagnosis reweghas reflecting not only the original
physical injury but also on-going psychologicaltdiss. Chronic Pain Syndrome and
Depression can co-exist and either may precedethiee. Both have been shown

independently to have an adverse effect on memory.

Weight loss due to malnutrition is commonly seererghdetention and ill treatment have
been endured. Weight loss and prolonged malnuiritiere found to produce reduced
memory function when studies of prisoners of wanf\WWwW2 and holocaust survivors
were undertaken, the proposed mechanism being vitdeficiency principally Vitamin B
deficiency.** Many torture victims give histories of inadequdiet and weight loss in
detention and are likely to be similarly affect&d.

Although major head injuries which have causediBggmt periods of unconsciousness
and amnesia are likely to have been recognisedhanidnplication for that individual’s
memory highlighted in a medical report many tortoistories are more unclear with
regard to head injury. The account may be confasedmay consist of repeated relatively
minor head injuries or only vague accounts of miiof unconsciousness which may be
difficult to distinguish from vasovagal episodesepisodes of dissociation. In this way
significant symptoms of post-concussion syndromg bemissed unless they are
specifically asked about; where they are a histdpyersisting headache, dizziness, poor
concentration, memory loss, fatigue, irritabiligyxiety, noise sensitivity and insomnia
may be revealed. Retrograde and post traumatic fienaffecting ability to recount details
surrounding the time of severe head injury is newegally recognised but the effect of
more minor head injuries on memory is less commaplyeciated. The effects of post-
concussion syndrome may persist for months or gears affecting memory and this
syndrome is more likely to occur where there haaenbmultiple traumas as often occurs

in victims of torture.

1“3 There is increasing recognition of the adverseat$fof drugs commonly used to treat chronic paims
as Opioids and Gabapentin and a move to reducerprésn of these.

144 Sutker P et al, ‘Cognitive deficits and psychop#ily among former prisoners of war and combat
veterans of the Korean conflict’ [1991] Americarudwal of Psychiatry, 148(1), 67-72

145 Cohen J, 'Errors of Recall and Credibility: Cani€sions and Discrepancies in Successive Statements
Reasonably be Said to Undermine Credibility of ireshy' [2001] 69 Medico-Legal Journal 25
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Having considered the physical and psychologidalces of trauma and torture in general
on the appellant’s ability to recall and recoumtemstances of their torture we now turn
to look at the particular type of torture which hlas most devastating psychological effect

of all - rape and other sexual torture.

Rape and sexual torture: implications for asylumesbs

Rape is a common method of torture and is a comeRperience of those asylum seekers
who have been tortured. Sexual torture was fourtcht@ occurred in 61% of the sample
of torture survivors in a study published in 1990t is estimated that a minimum of half,
and possibly more than 70%, of those females sgesglum in the UK are victims of
rape'*’ Rape is not however solely a female issue. Ircése of the former Yugoslavia it
has been estimated that more than 4,000 Croatianvaee sexually abused by Serb
militants throughout the confli¢t® Rape affects not only the direct victim but is also
deeply damaging to family relationships and theavicbommunity and victims may be
rejected by their family or spouse or by the whadenmunity. Children who are born as a
result of rape may be stigmatised by communitiesrajected even by their mothers.
Victims of rape experience serious acute and chnor@dical problem including, but not
limited to, forced pregnancy, miscarriage, infé@stjlmaternal mortality and chronic sexual
dysfunction. When raped with objects fistula forimatresulting in bowel or bladder
incontinence and recurrent infections may ensuadtfition to this, the psychological
effects are extensive and pervasive. In additidadst Traumatic Stress Disorder rape may
result in Depression and chronic psychosomaticlprob such as headaches and
gastrointestinal disorders and fear of intimacynaelf harm and suicide. Rape commonly

causes lifelong difficulty establishing and maintag a loving and intimate relationship.

Rape and other sexual torture are problematicyluasappeals for two broad reasons; the
severity of psychological disturbance which ensuegh impedes the appellant’s ability
to engage with the asylum appeal process effegtiagld because of the association of

rape and non-disclosure or late disclosure of tertu

Recognition of the impact of culture on the behaviaf rape victims is essential where an
evaluation of credibility is being based on an actaf sexual torture and subsequent

actions. In some cultures men and woman who hase taped are not seen as victims

16| unde 1, Ortmann J., ‘Prevalence and sequelaexafadéorture’ [1990] The Lancet; 336:289-291

147 Amiss, Cristel and Neale, Anne 2006, ‘Asylum fr&ape’, Critical Half: Bi-Annual Journal of Women
for Women (Neale, 2006) International, Vol. 4, NdSLimmer 2006, p. 29-32.

18 Use of Sexual Violence in Armed Conflict: Identifg gaps in Research to Inform More Effective
Interventions, UN OCHA, Research Meeting — 26 20@8
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deserving of society’s support and it may be inappate therefore to apply western
expectations to the behaviour of rape victims fiather cultures. For instance women
raped in Eritrea or Sri Lanka are perceived asrtpgause for great personal shame and to
have good reason for self-disgust and self-hatrbik clearly affects the rape victim’s
ability and willingness to disclose a history gbpesor other sexual torture both to close
family members and to authorities. Silence is thenothe only means by which rape
victims can protect their family’s honour and fudwstanding in the community. In many
cultures responsibility for protecting the familgriour is vested in the women of the
family. Silence may be the only way of protectihgstand future family relationships. In
some societies such as Libya disclosure of rapdtsas the victim being treated as an
outcast and a woman'’s husband may be forced tottege in order to protect the family’s
honour. All of these societal factors can leadsylum seeker to be unable to disclose a
history of rape. Although no longer living as pafrthat society in their country of origin a
rape victim will not easily be able to dismiss tlaues and attitudes with which they have
been raised. They may also have joined ethnic camtras in the UK and remain bound
to the same societal values. Where a family or leosgek asylum therefore one or more
may have been raped during torture but not haweagisd this to their spouse or other
family members. In some cases the presence ofdimant’s husband during interview
will have prevented disclosure of raffé.With this cultural backdrop rape may only be
disclosed at a very late stage, perhaps only ipetation after initially having been

refused asylum.

“Persecutory rape”, as opposed to “random” rapeisceithin a framework of systematic
abuse of human rights® Persecutory rape, such as has occurred in theotasany
tortured asylum appellants is particularly damagiagchologically. This may in part be
because of the state of fear that the victim igriar to the rape through witnessing
atrocities or because of other abuse in detenfibis. form of rape is seen in asylum
seekers escaping from Sierra Leone, Uganda arideghmcratic Republic of Congo where
rape may occur in association with many other herierolonged periods of detention and
repeated rape as occurs in these countries résatsense of hopelessness in the part of
the victim who feels powerless and despairing,aisgion then develops as a coping
mechanism where the victim knows there is no hd@scape or redress and dissociation

149 Herlihy,J. & Turner, S.W., ‘Should discrepant agots given by asylum seekers be taken as proof of
deceit?’ [2006] Torture Journal Volume 16 No. 2
%0 Dr Michael Peel, ‘Rape as a method of torture’ didal Foundation for the Care of Victims of Torture
(May 2004)
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itself leads to more severe and intractable psygichl problems> The direct
psychological effects of rape in asylum seekers beagompounded by experience of fear
of deportation, social isolation, language barraerd racism along with concern for the
wellbeing of family members left behind in the cayrof origin. The most common
psychiatric conditions diagnosed as a result of i@ PTSD and Depression. Of all

violent crimes rape has the strongest associatithsubsequent development of PTSD.

The features of PTSD which affect an appellantistglyenerally to give testimony were
mentioned briefly in the section on psychiatrinélés and impact on asylum appeals,
however there are particular reasons why PTSDngrisom rape affects an individual’'s
ability to take part effectively in their appeatolRocation of distress by reminders of rape
such as recounting details of the rape or situatimminders of the rape such as men in
uniform or being subject to questioning in offickalildings may prevent the appellant
from being composed enough to give a coherent atadher abuse. Avoidance
behaviour may develop whereby the individual availipossible triggers to causing such
distress and as a consequence may be unable tntéwmr ordeal in any detail. Where
detail of the rape is recounted, flashbacks magrbeoked and the victim is unable to give
evidence as the ordeal is relived or the victim ipe@yinwilling to recount details of the
rape through having experienced distressing flastgopreviously and being unwilling to
risk provoking further such flashbacks. Hypervigide causes unpleasant and distracting
watchfulness and could be precipitated by clos&iprity of men to the rape victim in
court making it difficult for the appellant to fogwn answering questions and affecting her
ability to engage with the tribunal. In additiontteese features trauma and PTSD, as has

been shown earlier, have a profound impact on mgmor

Enduring Personality Change is a well-recognised kerm psychological sequelae of
trauma which affects normal emotional regulatidtDisturbed emotional responses
demonstrated in the tribunal room may lead to areise evaluation of the appellant by
the tribunal if they are not alerted to the posibof this psychological condition which
causes an apparently abnormal lack of emotionpbrese in the individual during

discussion of traumatic events. Depression, whitdndollows rape, also affects an

31 «pjssociation: the separation of unpleasant enmstiand memories from consciousness with subsequent
disruption to the normal integrated function of sciousness” in David Semple, Roger Smitandbook of
Psychiatry (2" edn, OUP 2009) p739

152 Steketee G, Foa E. “Rape Victims: Post-traumatéss responses and their treatment: a revieweof th
literature”, [1987] J Anxiety Disorders; 1:69-86

133 The ICD-10 Classification of Mental and Behavidwisorders: Clinical descriptions and diagnostic
guidelines(World Health Organisation 2004) p 2082 B
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individual’s ability to give evidence through impad concentration and low mood,

hopelessness, pessimism and apathy in additiongaired of memory.

The risks of making decisions based on adverseluligdfindings based on
misunderstanding of the nature of traumatic memsaridack of understanding of the
effects of psychiatric and physical illness aracl€ommonly held beliefs such as
consistent testimony being an indicator of “trukiave been shown to have no basis
particularly where traumatic memories are concerimateed the concept of “truthful”
testimony has been shown to be a rather naiveroohsthen the limitations and nature of
human memory are considered. Memories as we le@reae dynamic rather than fixed
and are affected not only by past experience butusent psychological state. The
overwhelming difference between human memory aodrding media such as video has
been illustrated. The purpose of reviewing thergdie and medical understanding of
traumatic memory and psychiatric conditions idltestrate the complex interactions which
impede the asylum seeker who has been the victiorifre in the effective presentation
of their case. In the final chapter the steps tiratribunal can take to provide such

appellants with a safe appeals process is discussed

Judges have been advised to take account of infamsuch as is contained in this
chapter beforé>* Concern over judge’s lack of regard for the impsdrauma on
appellant’s testimony has existed for some tiiidt is disappointing therefore to see
cases such as those quoted in the recent repoyt@devidence™® In an attempt to
understand why Immigration Judges are so resigtamting medical evidence effectively

in these appeals the approach of the asylum apmatal to medical evidence and

%4 Joint Presidential Guidance Note No 2 of 2010|d;kulnerable adult and sensitive appellant gnida
<http://www.justice.gov.uk/downloads/tribunals/ingration-and-
asylum/lower/ChildWitnessGuidance.pdf> accesse8&&ember 2012

1% Rhys Jones, D. & Smith, S, ‘Medical Evidence irylusn and Human Rights Appeals’[2004]
International Journal of Refugee Law, Vol. 16, NpB.381-410

156 Body of Evidence (n40) p85

Case 37: In an appellant where the MLR confirmedence of all the torture methods claimed. “If this
appellant had genuinely been tortured over a paridhree years it is highly probable his accoudtthe
methods of torture by him would be consistent”

Case 25: The Immigration Judge does not accepphellant’s account as credible in key areas of his
testimony, especially because of inconsistencidéis iegard to his account of his actions. The apjseal
disallowed on grounds of lack of credibility degpiihe Immigration Judge accepting the MLR as cagyi
weight “I am satisfied that the appellant has seffetorture in the past in x...| am also satisfieding regard
to Dr X’s opinion that the appellant is sufferingh PTSD, depression and memory loss”.

Case 21: In failing to take account of the effeftsauma on memory and recall discussed withinvih&
the judge commenting on lack of consistency “Thian appellant who claims to have been educated at
University: | therefore find it incredible that skeeunable to maintain even a basic consistentyein
account.”
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expertise will now be analysed and contrasted thigh of judges in other UK tribunal

jurisdictions.

Regard to medical evidence and the place of mediaartise: a significant structural

problem

There are three components to this analysis of eoatipe practice. Firstly the tribunal’s
requirement for medical evidence, secondly theutréh's regard to medical evidence,
thirdly, and lastly, the place of medical experigthin the asylum determination process.
The significantly different approach to both metleadence and medical expertise in
other UK jurisdictions will then be considered ahd argument made that the approach of
the FTT of the Immigration and Asylum Chamber i$ aequate.

Firstly, the tribunal’s requirement for medical @ence. In the decision centred on the
overriding requirement of procedural fairness iatren to hearing and assessing evidence,
Lord Mustill is quoted as saying “what fairnessndads is dependent on the context of
the decision” as he observed that what fairnessines)is essentially an intuitive
judgement®” This decision notes that under Rule 43(1) ofRbées® the Tribunal has

the power to decide the procedure to be followeetlation to any appeal or application, in
doing so however it must act fairly. The conteixaie asylum appeal decision is that it
may determine whether or not an individual is nedak to risk of further persecution. It is
argued here therefore that what fairness demanthese appeals is that the tribunal take
all reasonable steps available to it to ensureahaience which may substantiate a history
of torture or aid the tribunal’s proper evaluatafithe appellant’s oral evidence is
available to it before a decision is made. In asyappeals where a successful appeal is
highly dependent upon the appellant being beliegedpborating evidence or evidence
which might give an explanation for inconsistendesveen accounts given over time can
be crucial. The consequences of an appellant beaogrectly disbelieved are potentially
catastrophic. Almost uniformly the only corroborgtievidence that such an appellant can
produce is medical evidence. Where such medicdeece is not available and an account
of torture is given it is argued here that the imraiion judge’s intuition should lead him

to find that such evidence should be made availadiere a decision is made. Having
regard to the Chamber’s own guidance on vulnenatifeesses, where an appellant gives a
history of torture and no medical evidence is aldé, a judge who has decided to proceed

and reach a decision on the appeal should be @jied reasons why such evidence is not

15"H.A. & T.D. v. Secretary of Sate for the Home Department [2010] CSIH 28
138 Asylum and Immigration Tribunal (Procedure) Rul@92, S| 2005/230
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required to ensure a fair hearing in that case.jltige should be able to explain how he
has been able to take account of the possible pkygibal effects of torture on the
appellant’s testimony without benefit of a mediegort commenting on the individual’s
psychological state. Given the concerns raisedebgarch into the basis of credibility
findings in asylum appeals the tribunal judge sti@l$o give reasons for concluding that
he is able to safely make a fair decision basecredibility findings in the absence of
corroborating evidence of torture that could hagerbmade available. It is difficult to
imagine a judge being in a position to do so withmarticular expertise in the field of
medicine or psychology. If immigration judges folled their own Chambers guidance
and were thereby forced to air their reasoninghese issues it is likely that change in
behaviour would occur as judges would find thaytlegjuired medical evidence in these

appeals.

Rule 43(1) gives the Tribunal the power to adjarenable such a medical report to be
produced. Past torture is recognised as a strafiggitor of future risk of persecutidr’ It

is important therefore that where the appellanegia history of torture the appellant has
the best possible opportunity to demonstrate atyisif past torture. Research shows that

this requires expert medical evidence to be aviilaff

On considering the cost of such an adjournmentrection Jacobs should be noted where
he says “Any aspect of procedure that limits theamh of money that a party may devote
or expect others to devote to a case reduces #Hreeh that the part will secure
substantive justice}** When a line is being drawn in the sand as tdithies beyond

which the public purse will not stretch to provideicial review of government decisions,
the nature of the substantive justice being soaglgt be borne in mind. In the case of an
appeal against refusal of asylum, adjournment baccdmmissioning of a medical report

may not then be seen as disproportionate to thertiaapce of the appeal.

In significant contrast in Social Security and V/P&nsion appeals entitlement to benefit

and compensation are under appeal rather thamna fdaasylum. The regulations under

139 Demirkaya v Secretary of State for Home Department [1999] All ER (D) 659

180 Asylum grant rates following medical evaluatiorisrmltreatment among political asylum applicants in
the United States J Immigrant Minority Health (2P@8: 7-15 this study considered the utility of noadi
evaluations in asylum adjudication and concluded thedical evaluations may be critical in the adjation
of asylum cases when maltreatment has been all@¢gzilarge study showed a grant rate of 89% antongs
asylum seekers who had had a medical evaluatioppssed to a grant rate of 37.5% amongst those who
had no medical evaluation. This is consistent Wikhresearch undertaken by Freedom from Torture
reported in Body of Evidence which shows a highangrate where medical evidence is available.

161 Edward Jacobdribunal Practice and Procedure (2" edn, Legal Action Group 2011) 3.27
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which the tribunals instruct medical evidence areiled*®?in Social Security tribunals if
a medical or other technical question arises tbhearnal may request a medical or other
technical specialist to provide a report in relatio the question and if the question is a
medical one, arrange for the appellant to be exadiiar the purposes of the preparation
of such a report. In the WPAFCC procedure ruleblesaa tribunal to both arrange and
pay for an expert’s report to answer a medicakohnical question which arises in an
appeal. This power provided by the rules of procedsian important tool by which the
tribunal can attempt to reduce the inequality oisbetween the appellant and the state.
Where the tribunal is minded to consider adjourrorgsuch medical evidence it is
encouraged to be clear what evidence it is thatbguire in the light of the issues in the
appeal and the evidence already available, thegliaceuraged from adjourning
unnecessarily and asked to consider whether theofaevidence can be compensated for
in some way such as by the use of the tribunal's expert knowledge and whether it is
proportionate to the importance of the appeal jowad. Despite this encouragement to
proceed where possible in a recent 12 month péned@TT of the Social Entitlement
Chamber spent £285,000 commissioning medical reptt can only be assumed that
tribunals felt that this was necessary to giveaffe the overriding objective of the
Chamber rules, namely dealing with a case fairty jastly including dealing with the case
in ways which are proportionate to the importaniche case, the complexity of the issues,
the anticipated costs and the resources of theepalt tribunals adjudicating on levels of
Social Security benefit find that it is just an@portionate to adjourn and instruct medical
evidence it is argued that it would be difficultjtstify taking the position that it is not just
and proportionate to adjourn and instruct medigalence in asylum appeals involving

torture.

Secondly, having considered the tribunal’s respmlitsi with regard to the availability of

medical evidence, the second part of this sectimsiders the tribunal’s approach to such

182 The authority to refer a person for medical exation in appeals under section 12 of the Socialitgc
Act 1998 lies in Rule 25 of the Tribunal Proced(Fist-tier Tribunal) (SEC) Rules 2008. At r.25 {Ban
issue which falls within Schedule 2 of the rulesaised in an appeal the Tribunal may exercispatser
under section 20 of the Social Security Act 1998fer a person to a health care professional apprby
the Secretary of State for the examination of flemson and the production of a report on that perEbe
authority to adjourn for a GP or treating spectakport in social security arises from the broeavjsions of
rule 5 — case management powers r 5 (1), 5 (2paore specifically 5 (3)(d). In the WPAFCC authottity
obtain a medical report is contained within Ruleo2#he procedure rules- Medical examinations and
commissioning of medical evidence etc. Rule 24{jtains a provision regarding medical examination
undertaken by a member of the tribunal and thistaadimilar provision for medical examination chgithe
tribunal allowed for by Rule 25 of the Social Seyurules is discussed further in the following e on
medical members of the tribunal.

183 |nformation supplied to author by Robert Marfiesident, Social Entitlement Chamber, Tribunal,
HMCTS on 30th June 2011
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medical evidence where it is available. Where madiEports, which conform to the
requirements of the jurisdiction, are availablis important that they are treated as the
expert medical opinion that they are. They shoadjpproached as recommended in the
IARLJ guidance® In these guidelines it is noted that in some licisons there may be

no procedural provisions in place for expert mediwadence. In the case of the FTT of
the Immigration and Asylum Chamber, the Practice@ions make reference to expert
evidence but deal solely with the duties of theegkio the tribunal. Nothing is said about
the correct approach of the tribunal to the expeidence'®® This lack of specific

guidance may be responsible for the problematicaggbh taken by some judges in this
jurisdiction to medical evidence as revealed inrdsearch reviewed in chapter one. Firstly
the view that the report is based upon the app&dlatatements which have been accepted
unqguestioningly by the doctor and which thereforéhie opinion of judges who take this
approach undermines the value of the doctor’s cmmohs. Secondly that the weight that
judges are willing to put on the report dependenth@ir evaluation of the author’s
standing. Lastly the inappropriate approach of sputdges whereby the evidence is not
viewed “in the round” and a view on credibilityfermed and the medical evidence is then
considered to determine whether in itself it ifisiént to overturn the adverse findings on
credibility. The IARLJ guidelines if adopted addsesost of these failings. They note that
attention should be given to each and every aggenedical reports and emphasise the
need for any decision maker to enter in to a meduimiscussion of how the applicant’s
serious medical condition disclosed in the medseddience has been taken account of
before making a negative credibility findin%. They note that expert medical evidence
should be treated as an integral element of alethgence considered in establishing the
facts and go on to say that if medical evidenaismissed by the decision maker as of
little value this must be accompanied by approprmiatsoning and that the lay decision
maker should not substitute his or her own opiti@rthat of a reliable expett’ The
guidelines acknowledge that the consideration gteeareport will depend upon the
guality of the report and the standing and qualtfans of the author and go on to say that
whilst medical evidence may not provide conclugvalence that torture has occurred it
will provide expert opinion on the degree to whibb injuries or behaviour presented

14| ARLJ Guidelines on expert medical evidence (121

185 Tribunals Judiciary, Practice Directions madetimy $enior President of Tribunals, Immigration and
Asylum Chambers of the First-Tier Tribunal and thgper Tribunal
http://www.judiciary.gov.uk/Resources/JCO/Documénitactice%20Directions/Tribunals/IAC_UT_FtT Pra
cticeDirection.pdf accessed 23 September 2012

16| ARLJ Guidelines on expert medical evidence ( i2dra.1.2.5

87| ARLJ Guidelines on expert medical evidence ( Hi2dra.6.1

59



correlate with the allegations of tortuf& These authoritative international guidelines have
therefore identified the same three areas of coneéh regard to the correct approach to
medical evidence in asylum appeals as the NGO wiessarch was reviewed in chapter
one. A recent Court of Appeal judgement in whioh kiey issue was whether expert
evidence relied upon by an asylum seeker amouatéddependent evidence” of torture
goes to the heart of the matter on all three cgetmoints. In this judgement Rix LJ in
giving the unanimous judgement of the Court of Agstrongly disagreed with the High
Court Judge and held that the report did amouintdependent evidence of tortuf& The
detailed analysis by Rix LJ of the basis of expeetdical evidence in cases of torture is
very helpful as it highlights the intellectual pess which writers of such report bring to
bear. Namely the triangulation of; physical andgb&fogical symptoms and signs found
on examination; observed behaviour of the clienstiving their account; account of ill
treatment; and medical knowledge of the injuried illnesses sustained. Together this

188 | ARLJ Guidelines on expert medical evidence ( )1para.3.2

1%9R (on the application of AM) (n127). The case concerned a claim against the Hdifiee for wrongful
imprisonment contrary to the UKBAs Enforcement flastions and Guidance which says that where ttgere i
“independent evidence” of torture, detention isyaitable in “very exceptional circumstances”. Tase is
of an Angolan woman detained by the UKBA followingr unsuccessful appeal to the Asylum and
Immigration Tribunal against refusal of her asylal@m. The tribunal had found her to have “no coddy
whatsoever”. Whilst detained a fresh claim was gradmn the basis of new evidence, in the form adioad
reports but refused. The tribunal sitting on thdwam appeal arising out of this second refusalramging her
appeal found that she had been raped and tortsrelhianed and that torture was the cause of scporrher
body. The case against the Home Office arose fedusal to release her from detention in accordavitte
the UKBA'’s Enforcement Instructions and Guidancertyithe period prior to her successful appeal. The
Home Office had based this refusal on their vieat the medical reports did not amount to “independe
evidence” of torture. Mr Justice Burnett in the Rigourt subsequently agreed with the Home Offies: tihe
reports did not constitute independent evidencecandluded also that exceptional circumstancegeazkis
Having disagreed strongly with this view and reattiee opposite conclusion with regard to the natdire
independent evidence Rix LJ was critical of theésapon which the judge had additionally reachedview
that there were exceptional circumstances in favbunaintaining detention. Having commented that th
judge had not detailed the “ample material” tak&n account, Rix LJ refers critically to factorsiaihdo
appear to have been considered such as the Sgaéftate’s ( SoS) assertions that the new
representations are a “try on”, the Asylum and lgnatiion Tribunal’s view that the appellant is “tibya
lacking in credibility”, and the view expressedthg judge considering the previous judicial revidaim
that the claim was totally without merit and hosldn reaching his own conclusion that exceptional
circumstances did not exist Rix LJ draws attentthe lack of appreciation that throughout theque
during which these adverse conclusions were b&aghed the woman had been largely unrepresentgd, ha
made no witness statement and had not been retereedentre with specialist medical expertise gdes
on to make it clear that the SoS was wrong nebtwider the medical reports on their own merith tan
label them merely as a “try on” and wrong not tosider the representations and reports as a signtfi
change from the previous position. On the censsié of medical experts taking what clients sdgcs
value Rix LJ distinguished the process by whighittdependent expert had expressed her own vieseziba
on her findings from that of a mere recital of #ssertions of the subject of the report. He arghetsif the
mere fact that the starting point of such a resottie account of the client means that the reipagfused
the status of independent evidence then practiedllipmeaning would be taken from the policy that
independent evidence of torture makes the victisuitable for detention. He notes that requiremént o
“evidence” should not be taken as meaning requirgémg"proof”.
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allows the medical expert to say to what extent #xeamination findings as a whole
correlate with the client’s account of torture dhdt is what is expressed in the report. For
this reason Rix LJ is correct in asserting thahsamedical expert’s belief in itself
amounts to independent evidence of torture. Tldggment clearly states that those
immigration judges who adopt the stance that méeémdence does not provide
independent evidence of torture because that mesli@ence is dependent upon
accepting the claimant’s account as to causatienmastaken. This is important in asylum
appeals as this is the reasoning used by somegudgrit little or no weight on medical
reports and to justify findings on credibility whievould otherwise be clearly perverse.

Continuing on the discussion of the tribunal’s agwh to medical evidence this

judgement also makes important statements aboustviald provide expert evidence and
how expertise should be judged. The point is mhdedxpertise should be judged by
relevant experience and not titles. Much weiglgiven to the adoption of the terms of the
Istanbul Protocol within the report to describe andluate the signs of torture and
attention to this in proximity to discussing thelears experience suggests that familiarity
with this system of reporting is considered by lailso as evidence of appropriate expertise

in the field to which due weight should be given.

A further area of concern with regard to the tridlsrapproach to medical evidence is the
inappropriate separation by some judges of medwdence from the rest of the evidence.
Case law has established that all evidence shaulddwed in the round and that there
should not be a two-step approach to establistiisgvihether torture has occurr&d.
However research reviewed in chapter one reveatsstime judges are still separating
medical evidence from other evidence and askingsed/es what weight to attach to the
medical evidence in light of adverse credibilitydings:’*The decision currently being
analysed does not deal with this issue directihagecision under appeal only had to deal
with whether “independent evidence” of torture haeén produced, but Rix LJ
demonstrates significant understanding of the umsueiggle faced by appellants in
saying “It is of course true that her (Ms Krajletiedical expert) assessment was
conducted without the benefit of knowledge of ANitegation history. But then that
litigation was conducted without benefit of Ms Kigjeports.*’? This judgment goes to
the heart of the three components initially ideatiffor examination at the start of this
section on medical evidence and medical expettigetribunal’s requirement for medical

170 Karanakaran v SSHD [2000] EWCA Civ 11, Imm AR 271
"1 Body of Evidence (n40), p 6, para 9
172 R (on the application of AM) v Secretary of Sate for the Home Department [2012] EWCA Civ 521 [17]
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evidence; the tribunal’s regard to medical evideaoel the place of medical expertise
within the asylum determination process. The seajrnidose components, regard to
medical evidence, is currently under discussionthree specific grounds for concern
have been raised above; the immigration judge'w ae the credulity of doctors and the
weight therefore given to expert evidence; chaketogthe expertise of medical experts
and therefore the authority of reports; and inappade separation of medical evidence
from the evidence as a whole. Having analysed degamedical evidence in some depth,
the more difficult to elucidate phenomenon of aggalty hostile approach to medical
evidence and experts in asylum appeals is now deresd in an attempt to address the
third and last aspect of asylum appeal practideetoritically analysed in this section: the

place of medical expertise.

Medical expertise in this context comprises bothrtiedical report and the medical expert
themselves. Concern regarding hostility towardsioadeports in asylum appeals has
been the subject of a number of artitféand reports’* It is possible that this is in part
due to the immigration judge being uncomfortabléhvthe large professional opinion
component of medical evidence in this jurisdictidndges not appreciating that this is
inevitable given the subject matter in the juriidic and sitting in other jurisdictions may
compare medical reports in asylum cases unfavouweithh medical reports they see
elsewhere which have a larger component of apdgrebjective medical examination
findings. It is in the nature of torture that feljective signs exist and those that do exist
rarely have no other possible cause. The tortaradept at hiding his work and the human
body has truly remarkable powers of healing. Tinstéd amount of apparently objective
evidence of torture in medical reports may resulin unwarrantedly cynical approach to
medical evidence in asylum appeals. Greater urateistg of forensic medicine and of the
methodology employed by medical examiners whenngithese reports might assist in

the evaluation of these reports.

Looking at the human aspects of this questionrarqiossible explanation for the
apparent hostility towards medical reports in agytubunals is raised by the social
anthropologist Professor Anthony God&.Good considers what he refers to as the
“hegemonic struggle” between the judiciary and pssfonal experts. As a country of
origin expert himself he is particularly concermveith the relationship between country of
origin experts and asylum judges and, having illytexpected to be able to point towards

173 Rhys Jones, D. & Smith, S (n155)
1"Body of Evidence (n40)
17> Anthony Good Anthropology and Medical Expertise in the Asylum Courts (Routledge-Cavendish 2006)
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a happy relationship between medical experts ayldragudges as a comparator in his
research, expresses his surprise at finding tessilso existing between medical experts
and the judiciary. Good refers to the work of Jaimn assessment of credibility by
immigration judge¥’® where she considers whether both professions &ésedency to
consider their views should take precedence oweother because each profession has its
own unique but similar “apprenticeship” system whias been validated within each
profession over many generations and as a parhmiwvihe professions have developed
their own language and decision making procesdesefore she suggests that it is
possible that this leads each profession to tthakthose out with that profession simply
cannot appreciate the innate superiority of théclegqiployed within-’” This professional
rivalry could account for some of the hostility tards medical evidence and it is possible
to hypothesise that having a member of the tribumalse area of expertise is medicine
allows the tribunal to be comfortable and confidanits ability to fully evaluate any
medical evidence thereby engendering a less hastdeperhaps defensive reaction to such
medical evidence. Medical evidence is often the onfroborating evidence in asylum
appeals, therefore factors which adversely affeettibunals approach to that evidence
may be critical to the outcome of an appeal: thieude of immigration judges towards the

medical experts who have written such reporteasdfore of significance.

Good considers the history of expert witnessesirtgatheir origins from specialist
members of juries to the current day position gfezis called upon to give evidence to the
court on specialised types of facts. He speculatexther this history in part accounts for
the great fear that courts appear to have of tperéxvitness pronouncing on the “ultimate
issue”!"®The importance of regard to the “ultimate issue&sylum appeals is illustrated

in decisions made where the whole medical repatiesn regarded as carrying little or
no weight as the immigration judge views that thetdr producing the report has strayed
into passing comment on credibility. In producingnadical report for an asylum claim the
doctor is called upon to comment upon the prohbginli the evidence given the hypothesis
but not the probability of the hypothesis given év@ence, as to confuse the two may
significantly distort the value of the evidencerashe so called “prosecutor’s fallacy”
Many doctors will struggle to distinguish these tarocesses and appellant’s risk having
the report disregarded if the doctor writing thpa® inadvertently breaks this unwritten

176 analysed in Chapter One of this thesis

7 Catriona Jarvis (n39)

178 Anthony Good (n175) Chapter Good notes that although the “ultimate issue” mies abolished in
civil cases by the Civil Evidence Act 1968 it caontés to hold great sway with regard to the accdjiyabr
otherwise of expert reports in asylum cases

179 Anthony Good (n175) page 135
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rule. A significantly different approach to medie&idence can be seen in Social Security
and War Pension appeals. In the case of the tattejurisdictions a medical report which
in addition to commenting on diagnosis and disgbdrising from a medical condition
goes on to express an opinion on the merits ohpipeal will be considered in full and due
regard paid to those aspects of the report condemitd diagnosis and disability arising.
Where the doctor goes on to give a professionaliopias to whether the legislative tests
are met this will also be considered along withlihsis upon which the doctor bases that

view and the relevant experience of the dotibr.

With regard to tribunal deference to expert mediepbrts it has been suggested that the
lack of experts engaged by each party or a jordiypmissioned report may be a factor and
the possibility of a single court appointed expers been raised? In other jurisdictions
such as Social Security and War Pensions both sitlegenerally provide medical
evidence and the tribunal itself not uncommonlyrings medical evidence. It is of note
that there is little concern raised in these jucsons of a general lack of deference to
medical evidence. Whatever the cause of the pnuditie approach to medical expertise in
asylum appeals, a hegemonic struggle between ttiegsions, a lack of respect for
another professions’ reasoning and decision mgkiagesses, or the unequal provision of
expert evidence, none of it is under the contrahefappellant and it occurs at great risk to
the proper evaluation of evidence.

In asylum appeals immigration judges sit alonee Situation in social security and war
pension tribunals is that medical practitionersasimedical members alongside legally
qualified tribunal judges with the addition in wansion tribunals of a third member who
Is a member with experience of the Armed Forcesimatite case of some social security

182 These medical, service and

tribunals a third member who has experience ofdisa
disability qualified tribunal members are judiocidfice holders appointed through the

judicial selection process and trained to takellgofrt in the tribunals’ proceedings

180 From the author’s personal experience of overe0iy of sitting on Social Security tribunals, comtse
of this nature by the doctor do not cause thebergls to conclude that the entire report is indakd

181 Rhys Jones (n155)

182|n Social Security tribunals of the Social Entitlent Chamber it is a Practice Statement issuetidy t
Senior President which makes provision for the aositpn of the tribunal. In the War Pension Armed
Forces Compensation Chamber the composition afrtéls is not prescribed in the tribunal rules. The
composition of WPAFC tribunals is provided for iretChamber President’s Practice Statement No. 1
Authorisations and Delegations which states; 1. Séeior President’s Practice Statement of 30 Octobe
2008, made under Article 8 of the First-tier Triauand Upper Tribunal (Composition of Tribunal) @rd
2008, provides that a decision “that disposes of@edings or determines a preliminary issue (ex@ept
decision under Part 4 of the 2008 Rules)” must bdarby one judge, one service member and one nhedica
member (or two medical members in addition to thige and service member if the Chamber President
considers it appropriate in any case or class f)ca
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including decision making, as such they form areesal part of the “specialist” tribunals
envisaged by Leggatt and discussed briefly beloedikbl members, being subject matter
experts, in addition to contributing to the propealuation of medical evidence are able to
promote a more active inquisitorial approach wheeslical matters or disability arise
through asking relevant questions. Where appel@mtsinrepresented or vulnerable this
active fact finding and enabling approach by experimbers of the tribunal is even more
important. Medical members are often the most@mmte members of the tribunal to
explore such sensitive issues as sexual abusecMedembers can therefore be
instrumental in delivering a truly inquisitorial denabling appeal process. It is argued
here that all asylum seekers who have been toranedulnerable appellants who would

benefit from having medical expertise available.

In Social Security appeals Medical Practitionersearitially used as Medical Assessors
and were not part of the decision making pro¢&§3his was not found to be an effective
use of medical expertise and this system is nodooged, medical members now sit as
part of the tribunat®® In tribunals with medical members sitting it wofiten fall to the
medical member to explore the medical evidence apibellants, improbable or
contradictory statements within the medical evidec&n be analysed by a medical
practitioner on the tribunal and explored with gppellant and it may be that this gives the
tribunal more confidence in its ability to evalustte medical evidence thereby
engendering a less suspicious attitude to meditdérce in those tribunals which have

medical members.

An important additional role of medical membersame tribunals is to undertake
examination of the appellant. This has developedadifferent lines in different
jurisdictions. Social Security r25(1) provides &or appropriate member of the tribunal, a
registered medical practitioner, to carry out agitgl examination of a person where the
case relates to the extent of that persons dis&pleamd its assessment or diseases or
injuries prescribed® In effect this restricts medical examinationtwé Bppellant to
industrial injury benefit, severe disablement abbmee and compensation recovery
tribunals. In this situation the medical membemntkelves produces new evidence on the
day in the form of a brief report of clinical findjs to be considered by parties and the

tribunal. In the WPAFCC r24(1) provides that anrappiate member of the Tribunal may

183 5ocial Security (Incapacity for Work)(General) Rigions 1995 Regulation 21 provided for a Social
Security appeal tribunal to sit with a medical asse.

184 The Social Security (Decision Making and Appe&syulations 1998 provided for the presence of the
medical member on the tribunal.

18 The Tribunal Procedure ( First-tier Tribunal) ¢&o Entittement Chamber) Rules 2008
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make a medical examination of the appellant if—ti(@)proceedings relate to the

appellant’s disablement or incapacity for work; #bjithe appellant consent&®

The Senior President of Tribunals must have retmatide need for members of tribunals to
have particular expertise, skills or knowled§eThe importance of relevant specialist
knowledge amongst members of tribunals as a defidaracteristic of tribunals was
highlighted by Leggatt®® Pertinently he makes it clear that this appliesipaarly to the
Immigration and Asylum Chamber saying “Many casesii not be suitable for hearing
by a chairman, even legally qualified, sitting adand expert members should be used
when appropriate at this levéf® Although medical knowledge is not specifically
identified as a relevant skill or experience whiehy be required by the tribunal in this
passage it is in no way excluded. This chaptedeasonstrated the importance of medical
evidence in asylum appeals where the appellanbées tortured and it is argued that the
correct interpretation of such medical evidencéhgytribunal would be assisted by the
presence of a medical member on the asylum tribamidrough access to a Medical

ASsessor.

In summary all of this lengthy discussion has destrated the importance of
understanding the medicine which lies behind appeablving victims of torture and,
crucially, of using medical evidence effectivelythese appeals. The final chapter in this
thesis demonstrates how this information sits withargument put forward in chapter two
that an adversarial system is required to provadess to justice for these appellants.

18 Tribunal Procedure (War Pensions and Armed FoBoespensation Chamber) Rules 2008

187 First-tier Tribunal and Upper Tribunal (Compositiof Tribunal) Order 2008, at 2 (2) (b)

188 | eggatt (n20)

189 eggatt (n20) Part 11: Individual tribunals: Tmenhigration Appellate Authorities; We therefore wish
see the general model applied to immigration agthaswork in the Tribunals System. There shouldabe
first-tier immigration and asylum tribunal, withinseparate Division, which should be the sole juafge
issues of fact. Complex factual issues are a aedehture of immigration and asylum cases, ranfjiom
the circumstances of an alleged marriage or thigatidns within an extended family abroad to thétjpal
situation in a country from which asylum is sougiiany cases would not be suitable for hearing by a
chairman, even legally qualified, sitting alone &xgert members should be used when approprigiésat
level. In setting the qualifications for appointrhémthe tribunal, and to sit in particular cases,believe
that special care should be taken to ensure thaetbelected bring relevant experience and skilllset
decisions to be taken, such as knowledge of camditin particular countries concerned, or of refsge
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Chapter Four: The case for change

By examining the issue both from the standpoinnetiical awareness and international
and domestic public law this thesis has shown whjiduals who have been tortured
currently struggle to access protection in ourwasyappeal tribunals. Asylum appeal
tribunals appear to continue to operate immune fiteeprogress being made in other
jurisdictions toward enabling and inquisitorial giiae. The advent of the unified tribunal
service acts as a challenge to the status quoeastde clear thrust of international law and

expectations arising particularly from the StrasigoDourt.

These appeals are of potentially life and deatlromamce to individuals and warrant a
correspondingly high degree of procedural protectibis the procedure and processes of
the asylum appeal tribunal which has largely béersubject of this thesis. This thesis has
shown that asylum appeal tribunals currently ldekrmembership, tools and ethos to
protect torture survivors from adverse decisionthefHome Office which expose them to
the risk of further persecution. Adversarial praeseriously disadvantages appellants
who have difficulty presenting their case and mayborly represented. Lack of
understanding of the psychological consequencesriofre, particularly sexual torture, and
unacceptable disregard to expert medical evidematably has led to unsafe decisions.
Assessment of credibility itself lacks method Ieadio inaccurate decision making.
Asylum tribunals do not demonstrate an understandirdiversity nor of the need to keep
an open mind and to judge each case fairly, indégatty and impartially. Together this
amounts to neglect of the principles of ‘naturatice’ and leads to unfair hearings and an
appeal system which is not providing access tagegor torture survivors. Lack of UKBA
action where appeals are unsuccessful is sometitegsas a source of reassurance by
tribunals which acknowledge that they reach densin arguable findings. This is of
little solace to those individuals who are depodad even where refoulment does not
immediately follow an unsafe decision there is @om for complacency. Destitution,
defined as no access to benefits no right to wockreo accommodation, is common
amongst refused asylum seekers in the'®nd further psychological harm is caused

when a history of torture is denied.

190 Refused: the experience of women denied asylumin the UK [2012] Women for Refugee Women, 52
Featherstone Street, London
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There are seven specific and obvious recommendatviich would address the concerns
identified to date. Firstly and crucially it is alethat Leggatt’s wishful thinking has not
come to pass within asylum appeal tribunals. Taiisife on the part of the tribunal to
respond to Leggatt’s challenge may now be cont@aBuropean and International law. It
is crucial that the tribunal adopt the enabling emtpliisitorial practice outlined by Leggatt
and espoused by other tribunals such as Sociari8eand War Pensions. In asylum
appeals appellants are particularly reliant upenttibunal to act proactively to ascertain
all the facts. The psychological effects of torfudiscussed in detail in chapter three, are
pervasive and devastating: they impact on the &yt ability to disclose history of
torture, to recall details of events and to givesistent and comprehensive testimony. The
appellant’s ability to communicate effectively withe tribunal is impaired not only by the
effects of trauma but by cultural and languageibesywhich are not always overcome
through interpreter services. Legal representatiadhese jurisdictions is recognised to
often be weak, where it is available. For all gl reasons tribunals in this jurisdiction,
above all, require to act in a fully enabling anduisitorial fashion to ascertain all the

facts and thereby provide fair hearings to thegekgnts.

Secondly in this jurisdiction there is need fopadfic expression of the inquisitorial
function in the tribunal’s positive obligation teek evidence of potential past ill-treatment
where it has been alleged. This means that thenalbmust ensure that medical evidence
is available in all appeals where a history ofuetis given. Where this has not been

instructed by the appellant or the state, the trdbshould instruct that it be produced.

As has been shown in chapter three, medical evederay corroborate accounts of past
torture which might not otherwise be accepted, prayide explanation for late disclosure
and will inform the tribunal as to any effects mumatic experiences and physical or
psychological conditions on the appellant’s abildygive testimony. It is therefore
necessary to have such evidence available anch&day it in the round along with all
other evidence when assessing credibility. As axelseen assessment of credibility is
nearly always determinative in these appeals.

Flowing from this is the third requirement, namtigt the tribunal must evaluate such
medical evidence properly. The possible reasonthéotribunal’s hostile approach to
medical evidence have been discussed. What isisl&a@at medical evidence should be
given due weight and where the professional opmmntained within it are not accepted
the tribunal should say upon what basis they ataomepted. Relevant training and
experience in the field along with adherence totie¢hodology and terminology of the
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Istanbul Protocol should mean that significant weig given to medical evidence
whatever the medical specialism of the author. ffibenal in its decision should show
how it has taken account of the information corgdiwithin the medical evidence
particularly where it has either disbelieved thecamt of torture or where it has drawn
adverse credibility findings on account of incotesgies in the appellant’s testimony.

Fourthly to enable it to properly evaluate medmatience and explore medical issues
where there has been a history of torture tribuslatsild have access to medical experts as
do other tribunals. The specialist nature of trddans heavily promoted by Leggatt as a
defining feature of tribunals: it is difficult teee how immigration judges sitting alone

meet that description. Other tribunals have medieainbers sitting as members of the
tribunal, providing medical reports and undertakingdical examinations as part of the
hearing process. In appropriately selected asylpmeas there should be a medical
practitioner sitting as a member of the tribunahoting as a medical assessor to
significantly increase the expertise of the triduna

The fifth identified need is for there to be bingliguidance in this jurisdiction as a means
to influence and change the prevailing ethos. Talm&fable Witness Guidance needs
strengthened, with much increased emphasis orrécagithe most common cause of
vulnerability amongst these appellants. There ghbalincreased guidance on the
psychological effects of torture and on the appé¢laability to engage with the tribunal.
The tribunal’'s guidance on expert evidence shoaldrnended to include the correct
approach of the tribunal to expert medical evideasdetailed in the IARLJ’s guidance.
Most importantly the Tribunal Procedure Committeeldd be responsible for producing
the rules of the Immigration and Asylum Chamberit &sfor other Chambers, as a means
to change the prevailing culture within immigratiamd asylum. The Chamber should

bring its rules into line with those in other Chasrd

It is of course not sufficient simply to introdueew guidance. The sixth identified need is
for the tribunal to embark upon structured trainiog@ddress identified weaknesses and to
promote understanding of and application of any gawdance. Joint training with other
jurisdictions should be encouraged to promote spoégood practice and exchange of
ideas and outside expert bodies, such as thoseprgwnedical reports, should be invited

to contribute to training.

Criticism of practice as contained within this tisedoes not apply equally to all
immigration judges. Examples of good practice afeawledged however it cannot be

right that, as was said by one respondent in theareh studied for this thesis, the outcome
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of an asylum appeal is a lottery: it all dependsrughich judge you come before.
Accuracy of decision making is crucial and the s¢lvédentified need is therefore for a
robust appraisal process to be implemented whiehtifies poorly performing judges.
Identification of such poor performance should leisua period of remedial training
followed by re-assessment: only where remediahitngihas proved effective should the
judge continue to sit. Acknowledging and addresgogr performance amongst judges

should not be avoided by confusing it with integfgce with judicial independence.

Further opportunity for improvement is presentedh®ydevelopment of the new Tribunal
System for Scotland. Great emphasis is made imsssocn documents on the optimum use
of judicial resources within the new system wittnare flexible approach to members
sitting across jurisdictions. This would be an efifee means of challenging the “silo”
approach of individual tribunals and an opportutdtygpread good practice as well as
reducing barriers to medical members sitting ouesyappeals where appropriate. The
Scottish Government also has the stated aim oftipgrone set of rules applicable to all
jurisdictions. It is an opportunity to require tlbunals to operate in an enabling and
inquisitorial manner and if, as anticipated, thstegn ultimately extends to reserved
tribunals such as asylum and immigration this téla direct challenge to existing practice
both in Scotland and, as a result, throughout tKelbJ this way Scotland can lead the way

to an enlightened and fair asylum appeals process.

There are hopeful indications that the Immigratme Asylum Chamber are willing to
consider what they might learn from other tribunMsst recently “With the increasing

and welcome bringing together of the judicial familithin HMCTS, there is a lot to be
learned by courts and tribunals in the exchandenoiledge and expertise.” This thesis
seeks to add to that discussion and to shed ligli® circumstances of appellants who
have been tortured and turn to our asylum appeatsyfor protection of their basic

human rights. The principles of ‘natural justicequire that tribunals approach each appeal
with an open mind and decide each fairly, indepatidend impartially. This study
suggests that achieving this consistently in asydppeals remains a challenge and has
sought to identify achievable means by which thighihbe addressed.
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