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Abstract

The Supreme Court of the United States consented in its Empagran decision that the foreign
antitrust injury that is in a dependency relationship with anticompetitive effects (antitrust
injury) in the U.S. is to be litigated before the U.S. courts.

Since this decision antitrust law litigation in an international context does not depend merely on
anticompetitive effects in the U.S., but also on the relationship between anticompetitive effect
and (foreign) private antitrust injury. This is something that was not present in pre-Empagran
cases. The Supreme Court did not provide conditions on the basis of which the relationship
between anticompetitive effects and private antitrust injury could be classified as one of
dependency. This means that the Supreme Court left the determination of these conditions to

lower U.S. courts.

The lower U.S. courts, instead of attempting to determine these conditions, have made foreign
private antitrust injury even more difficult to litigate before the U.S. courts. There are three
factors that contributed to this development in U.S. case law: the understanding of the
Empagran litigation; the understanding of the nature of the international context, and U.S.
courts taking a pro-active role in delivering their decisions for which the reasoning is difficult to
understand. The greatest obstacle that post-Empagran U.S. courts have placed in front of private
antitrust litigants is the requirement that instead of ‘dependency connection’ there should be
‘direct causation’ between anticompetitive effects in the U.S. and litigated (foreign) private

antitrust injury.

This thesis considers the existing theoretical and practical problems of the current analytical
framework under which antitrust violation is analysed in an international context. The thesis
introduces the new legal concept of a ‘transborder standard’. This is necessitated by the starting
position of this thesis that a factual situation under adjudication cannot be only either
‘domestic’ or ‘foreign’, but can also be ‘transborder’. The introduction of the transborder
standard to the existing theoretical framework enables (and requires) the analysis of the factual
situation under adjudication in its integrity, bearing in mind also the purpose of private antitrust

law enforcement and the right of private parties to be compensated for suffered antitrust injury.

The transborder standard provides a framework to analyse antitrust claims brought before the
U.S. courts by those private parties who satisfy their private antitrust injury outside the U.S. At
the same time, the transborder standard does not enable private litigants to take advantage of

simultaneous antitrust litigation before U.S. courts and the courts of non-U.S. countries.

‘Transborder standard’ is a new legal concept. Nevertheless, the existing system of U.S. antitrust
law enforcement does support it and, consequently, the transborder standard can be directly

applied.
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Chapter 1: Introduction

1 The Scope and Aim of the Thesis

The thesis submits that, following the U.S. Supreme Court’s decision in
Empagran,' private antitrust law enforcement in situations with non-U.S.
elements requires a different approach in adjudication compared with what was
in place before Empagran. Thus the primary aim of this thesis is to identify and
theorise a new legal concept, ‘transborder standard’; that is, to propose a new
legal categorisation to enable parties in private antitrust law claims to litigate

before U.S. courts where the injury was suffered outside U.S. territory.

It is submitted that prior to Empagran U.S. courts did not recognize transborder
antitrust situations as a relevant legal category.? Prior to Empagran, U.S. courts
narrowed the process of adjudication to the protection of antitrust effect and
antitrust injury that occurred only within the national territorial borders of the
U.S. Where U.S. courts had to adjudicate a situation that also involved
anticompetitive effects in non-U.S. markets and/or foreign antitrust injury,
and/or foreign nationals who collaterally suffered antitrust injury, and/or where
U.S. nationals contributed to the existence of an antitrust violation extending
beyond the national territorial borders of the U.S., the U.S. adjudicating courts

appear not to have given weight to these ‘foreign’ elements.

The U.S. Supreme Court decision in Empagran recognized the possibility of the
existence of a transborder antitrust situation. This transborder antitrust
situation extends the object of antitrust law protection so that more private
antitrust suits can be brought before the U.S. courts. This means that non-U.S.
nationals who suffer foreign antitrust injury in situations where elements of
antitrust violations and anticompetitive effect extend beyond U.S. territorial

borders can obtain compensation and other benefits under U.S. antitrust law.

' F. Hoffmann-La Roche Ltd. et al., v Empagran S.A. et al, 542 U.S. 155 (June 14, 2004).

2 See below for a definition of ‘transborder’.
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Post-Empagran litigants who bring a private antitrust suit before U.S. courts in a
situation where non-U.S. elements are present have to overcome two hurdles
before they can be awarded compensation in the form of antitrust damages.
First, they have to satisfy the test of antitrust law subject matter jurisdiction.?
Second, they have to litigate their antitrust case in a way that will fulfil the
necessary requirements (elements) of the private antitrust enforcement claim

before an adjudicating court can decide on the merits.

The thesis therefore analyses: a) changes to antitrust law subject matter
jurisdiction; b) changes to private antitrust law enforcement that enable
protection under the U.S. antitrust law for affected litigants in transborder
antitrust situations that arise from Empagran; and c) changes in the analytical

framework to be applied to transborder factual situations.

a) Traditionally, the jurisdiction of the U.S. courts derives from the primary
concern of anticompetitive effects within the U.S. national market.
Interests of private parties, regardless of their nationality, who suffer
antitrust injury in connection to these anticompetitive effects, are of no
concern. Furthermore, this approach to antitrust law subject matter
jurisdiction is unsuitable when addressing modern commercial practices
where the elements of anticompetitive conduct (antitrust violation) and
anticompetitive effects exist, simultaneously and interdependently, both
within the national territory of the U.S. and elsewhere. This thesis

categorises this type of commercial practice as transborder.*

b) Private antitrust law enforcement was introduced by the U.S. Congress
and developed by the U.S. courts to enforce U.S. antitrust law. U.S.
antitrust law is concerned with the protection of the U.S. market and
those who suffer antitrust injury within this market. Litigants who invoke
the protection of private antitrust law enforcement have to prove the
existence of anticompetitive effect, antitrust injury, causation, and
satisfy standing (and directness) tests. Following Empagran, it is

submitted that the U.S. Supreme Court may be willing to provide

®  As described below.

* See Chapter 5 for a detailed definition of transborder and for the conditions that distinguish

transborder commercial practices from international ones.
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remedies for damages suffered outside the U.S., irrespective of the
nationality of the litigants. Therefore, it is crucial to reconsider the

elements of private antitrust enforcement in this new environment.

c) At present, the analytical framework within which U.S. courts and
academics analyse factual situations that involve antitrust elements® of a
transborder character consists of only two categories: ‘domestic’® and
‘foreign’.” In certain situations, analysing factual situations merely
through the lenses of ‘domestic’ and ‘foreign’ may result in a distortion
of reality and, consequently, lead to conclusions that may be difficult to
support. This is likely to happen in factual situations where the antitrust
elements are not purely ‘domestic’ or ‘foreign’. Therefore, this thesis
submits that there is a need for an additional legal concept that the

thesis terms the ‘transborder standard’.

In the present thesis, these three points form a single connected object of
inquiry. However, traditionally, private enforcement of antitrust law and issues
concerning subject matter jurisdiction are presented and analysed separately by
courts and commentators. The originality of the thesis lies in the argument that
these should be considered as one, with the addition of a ‘transborder standard’

to the analytical framework.

2 The Contextual Background

There are several reasons why this thesis is topical and important: a) new
developments in case law, namely the U.S. Supreme Court’s decision in
Empagran; b) confused reasoning within U.S. case law and academic literature;
and c) the development by other jurisdictions, in particular the EU, of their own
private enforcement of antitrust law. Therefore, courts in both the U.S. and
elsewhere may well have to adjudicate on the same transborder antitrust

situation.

These elements can be subjective (e.g. nationality of litigants) or objective (e.g. anticompetitive
conduct, antitrust effects, or antitrust injury).

Antitrust elements located within the national territory of the U.S.

Antitrust elements located outside the national territory of the U.S.
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2.1 New Developments in Case Law

This thesis considers the decision of the U.S. Supreme Court in Empagran to be
of fundamental importance for the thesis. As observed above, this decision has
led to changes in antitrust law subject matter jurisdiction and in the purpose
and essential elements of private antitrust law enforcement. It is submitted that
the U.S. Supreme Court in Empagran made it possible to talk about private

enforcement of antitrust law within a transborder context.

2.2 Confused Reasoning of U.S. Case Law and Academic

Literature

U.S. case law and relevant literature on the topic of this thesis have been found
to be neither consistent nor coherent, which impacts on theoretical research
and analysis. Consequently, the lack of clarity may prevent private litigants from
obtaining an antitrust award. Thus the present thesis plays an important role in
identifying the reasons for these inconsistencies and providing a solution as to
how private parties may efficiently litigate their antitrust injuries in the future

where some of the factual elements have taken place outside the U.S.

2.3 Non-U.S. Jurisdictions Developing Own Rules for

Private Enforcement of Antitrust Law

For a long time, private antitrust law enforcement was limited to U.S. courts.
The situation has, however, changed significantly with the adoption of antitrust
regimes in various countries around the world, many of which actively promote
private antitrust enforcement in parallel with the more traditional public
enforcement. There are no international treaties, agreements, guidelines, or
initiatives that govern private enforcement antitrust litigation in situations

where multiple jurisdictions are involved.

Thus it is timely to focus on private antitrust litigation before the U.S. courts

where the claim is for an injury suffered outside the territory of the U.S. It is
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important to establish the conditions under which private plaintiffs may succeed
with their claims before U.S. courts when elements of the claim have taken

place outside U.S. territory.

3 Research Questions and Methodology

3.1 Research Questions

Given the contextual background and aims of the thesis, two main research

questions have been identified as follows:

» Whether U.S. case law and/or relevant literature provide a reasoning on
which litigants can litigate their foreign private antitrust injuries before

U.S. courts; and

» Whether a theoretical concept or framework can be devised which
adequately addresses factual situations where private plaintiffs suffer
antitrust injury outside the U.S. in relation to an antitrust violation

operating simultaneously on both sides of the U.S. territorial border.

3.2 Research Method

The method adopted in this thesis is the traditional black-letter-law approach.
There are two reasons for taking this approach. Firstly, the development of U.S.
antitrust law has been entrusted to U.S. courts; therefore, it is impossible to
understand U.S. antitrust law without carrying out an analysis of U.S. case law.
Secondly, given that it was a case, Empagran, which triggered the motivation for
the present thesis, an analysis of the development of U.S. case law on granting
jurisdiction to private parties seeking to litigate their antitrust injuries before
U.S. courts is central to the objective of the thesis. Empagran has also
influenced the structure of the thesis and conditioned the nature of the
proposed novel concept of a transborder standard; as such, without a black-
letter-law approach it would be impossible to identify the essence and scope of
the thesis.
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This means that the research is based on an analysis of U.S. case law and a
critique of the relevant literature. This separate analysis of the relevant
literature is an unusual feature of the methodology chosen but necessary to
answer the second research question. The scope of the literature analysis is
determined by the research question itself, that is, whether existing literature
on U.S. private antitrust law enforcement, on subject matter jurisdiction of U.S.
antitrust law, on the Empagran case itself, and on post-Empagran case law
provides an analytical framework to address antitrust violations that are of a
transborder nature and where litigants who have suffered private antitrust injury

outside the U.S. seek to obtain remedies before the U.S. courts.

The unusual nature of the literature analysis, namely the search for an existing
answer to a research question, required the analysis to be carried out in a
separate chapter rather than combined with the analysis of case law.? This
enabled three facts to be established: that there is a gap in the literature, that
the literature is inconsistent, and that there is further inconsistency between
the literature and case law.

In addition to the black-letter-law approach, this thesis also uses systematic and
critical analytical approaches. These methodologies were applied to both case

law and literature analyses.

The systematic analysis enabled the compatibility of a particular issue,
argument, reasoning or outcome to be understood in the context of the system
of private antitrust law enforcement in general. The justification of the
methodology lies in the fact that it leads directly to one of the conclusions put

forward in the present thesis.®

This thesis will conclude that in factual situations where litigants litigate their
foreign private antitrust injury before the U.S. courts, the application of
transborder standard will not allow the adjudicating court to decide on subject
matter jurisdiction without taking into consideration the goal and nature of

private antitrust law enforcement, and vice versa.

8 Chapter 4.
® See Chapter 6, section 3.4 and 4.3.
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The critical analysis approach was employed in every single chapter of this
thesis. It is submitted that without this methodology it would not have been
possible to understand a wide range of issues: the U.S. courts’ decisions; their
reasoning; the inconsistency in U.S. case law; the arguments put forward in the
literature; the inconsistency in the literature; and the contribution that U.S.
courts, litigants, and academics have made to the development of antitrust

enforcement.

3.3 Selection of Cases

The reasons for undertaking this research™ as well as its aims' require a
particular type of methodology. It was explained above that the predominant
type of methodology chosen for the research presented here is the black-letter-

law approach.

This type of methodology requires a specific explanation as to how the cases

were selected for analysis.

Not all U.S. cases are relevant to the present research project. The only
category of U.S. cases relevant to the project is where the antitrust litigation
took place before U.S. courts,” and the factual situation was such that not all

elements took place on U.S. territory.™

Analysis of the Empagran litigation," post-Empagran case law,” and pre-
Empagran case law™ shows that an understanding of the law cannot be
determined by focusing merely on the judgments of the U.S. Supreme Court
and/or Courts of Appeals. The analysis undertaken for this thesis has not found
any U.S. court judgment where the adjudicating court relied solely upon or cited

merely from judgments of the Courts of Appeals or the U.S. Supreme Court. The

9 See section 2.

" See section 1.

12 Regardless of the level of the U.S. court that delivered the judgment (see analysis that follows).

' Seen.5.

¥ See Chapter 2, section 3.

> See Chapter 3, subsection 4.1.



Alen Balde, 2016 Chapter 1: Introduction 17

U.S. courts searched for guidance and made reference to U.S. cases (either as a
source of precedent or obiter dicta) without attributing significance to the level
of the U.S. court that delivered the judgment and to elements of district or

appellate circuit where judgment was delivered. "’

Therefore, the challenge was to decide how many judgments had to be analysed
to have a sufficient number of cases to carry out the analysis. The selection was
quite labour-intense because there does not exist any particular searching
engine (formula) that would identify all the relevant antitrust cases where all or
some of the factual elements took place outside the territory of the U.S. and
would be relevant to answer the research questions.' The present thesis stands
on the proposition’™ that case law cannot be properly understood without
remaining cognisant of the fact that any change in a factual situation may lead

to a different legal outcome.

Therefore, the research undertaken for this thesis was not limited merely to the
grounds and the reasoning upon which the U.S. courts based their decisions,®
but also considered the facts of each case.”’ The analysis of the factual
situations of the selected cases highlighted the factually novel situation in

Empagran® as well as the consistency of U.S. case law.*

4 Structure

The nature of the present thesis, that is, the proposed new legal concept of a

transborder standard, as well as the confused contextual background under

'® See Chapter 6, subsection 2.2., 3.2., and Chapter 7, subsection 3.

' 1t should be noted that under the U.S. legal system an adjudicating court in one district (or court

of appeals in one circuit) is not bound by judgments delivered by courts in other districts
(appellate circuits) even in relation to the same legal question.

® See description above.

9 See explanation on critical analysis above.

% See supra n.15 and 16.

21 See Chapter 3, subsection 4.2., and Chapter 6, subsection 2.1.

2 See Chapter 6, subsection 2.1.3.1., and section 5.

* The question of the consistency of pre-Empagran case law is of no relevance to the thesis and

that is why Chapter 6 does not include explicit analysis of this issue. However, the question of
consistency will be analysed with regard to post-Empagran cases (see Chapter 3, sections 4, 5,
and 6).



Alen Balde, 2016 Chapter 1: Introduction 18

which the research questions have been identified, require various kinds of
analysis to be undertaken. The thesis also requires a structure that enables it to
be developed, chapter-by-chapter, towards its ultimate aim, namely the

theorization of the concept of a ‘transborder standard’.

The thesis will focus first on the Empagran litigation (Chapter 2), and will
explain in depth various aspects of the litigation before the Supreme Court and
the Courts of Appeals which are relevant to the development of the thesis: the
factual situation; the arguments or submissions that were pleaded in the various
courts involved in the litigation; the arguments or submissions that may be
considered useful for future litigation; the issues that were resolved and those
that remained unanswered; and how the Empagran litigation can be understood,
what is the remit of outcome of litigation, and why the decision and outcome of

litigation are not necessarily the same.

Chapter 3 offers an analysis of the post-Empagran case law to establish the
extent to which issues left unanswered by Empagran were addressed and
developed by the U.S. courts. This chapter also considers whether there is a
consensus in the understanding of the decisions and reasoning of the Empagran
courts, and whether U.S. courts have elaborated further on the approach to be
adopted when the litigation before the U.S. courts concerns a foreign private

antitrust injury. The latter issue is, of course, central to the thesis.

Chapter 4 focuses on the relevant literature to examine the extent to which
academic writers and commentators understand the importance of Empagran
and post-Empagran litigation and whether, in the light of this development, they

address private antitrust litigation in a transborder context.

Chapter 5 then addresses the unanswered question as to whether, and under
what conditions, a private litigant who has suffered injury outside U.S. territory
may recover damages before U.S. courts. In this chapter, therefore, a new legal
concept of ‘a transborder standard’ is introduced and theorised. The concept is
distinct from concepts like ‘transnational’ or ‘transterritorial’, and, in
particular, opposite to extraterritoriality. This chapter demonstrates the
uniqueness of the concept and the way in which a transborder standard

addresses legal and practical requirements. Furthermore, this chapter sets out
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how the transborder standard adds to the existing theoretical framework. The
transborder standard concept overcomes the theoretical and practical problems
of the existing analytical framework, which is grounded in the dichotomy of
categorising elements of the litigation as either ‘domestic’ or ‘foreign’. Such a
categorisation was adequate when markets were not interconnected and when
few countries provided systems for private antitrust litigation. Markets have now
fundamentally changed how they operate: market operators are no longer

constrained by territorial boundaries, and therefore a new concept is required.

Once the new transborder standard has been explained, the thesis will apply the
concept to relevant pre-Empagran case law in Chapter 6 to demonstrate how the
new concept might change existing legal analysis. This chapter will examine how
cases with international elements were decided, what differences the
application of the transborder standard would have made to the final decision,
and also the extent to which pre-Empagran cases can be relied upon as an

authority for foreign private injury.

The next stage of the research tests the compatibility of the new proposed
transborder standard with the existing system of antitrust law enforcement
(Chapter 7). This thesis pays particular attention to developing a new legal
concept that will not merely provide an answer to the unresolved question of
Empagran, but will also remain compatible with the existing system of U.S.
antitrust law enforcement. In addition, some exemplar questions will be
identified which a U.S. court may consider when asked to adjudicate foreign

private antitrust injuries.

The final chapter, Chapter 8, is an overview of the outcomes elaborated in
preceding chapters of this thesis, which concludes with the application of the
transborder standard to Empagran itself. The starting point of the thesis was the
Empagran litigation; therefore, it is appropriate that the thesis should end by
considering whether the application of a transborder standard to the facts of
Empagran would have affected the reasoning of the second Court of Appeals and

the outcome.
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Chapter 2: Empagran

1 Introduction

The Supreme Court decision in Empagran was presented in the previous chapter
as one that opens up the possibility of change in the approach to private
antitrust law adjudication in situations where non-U.S. elements are present. In
particular, this arises where the situation can be categorised as ‘transborder’’ in

its nature.

In other words, the significance of the Supreme Court decision in Empagran
cannot remain unnoticed, as it has the potential to open doors to a different
approach to transborder litigation in the area of antitrust law enforcement. In
particular, it is submitted that the Supreme Court decision permits the
possibility of applying the ‘alternative theory’? claim in a situation where
anticompetitive conduct causes anticompetitive effect and antitrust injury that

are present in both the U.S. and non-U.S. markets.

The possibility of an ‘alternative theory’ claim with acknowledgement of the
existence of situations that are transborder in their nature makes the Supreme
Court decision in Empagran an exciting contribution to the development of
antitrust law. It could also be argued that the Supreme Court decision in
Empagran may potentially be seen as a radical change as regards how antitrust
cases are litigated, their factual situations analysed, precedents applied, and

decisions of adjudicating courts formulated.

It is submitted in this thesis that the Empagran litigation demonstrates confusion
by different courts at different levels in their approach, requiring clarification of
the decision reached by the Supreme Court itself. Part of this confusion may
have arisen from the Supreme Court never being the master of facts, but dealing

only with questions of law. This distinction between the court that is the final

' See Chapter 1, section 1 for the definition and Chapter 5, section 2 for the explanation of the

term ‘transborder’.

2 See below.
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master of the facts and the court that is the final master of the law may shed
some light on whether the outcome in Empagran is the result primarily of the
particular facts of the case or, alternatively, a ruling of generally applicable law
formulated by the Supreme Court. However, irrespective of how convincing and
acceptable the outcome of Empagran may be for the litigants, it can be argued
that the Supreme Court did not provide sufficient guidance on how to litigate

and adjudicate similar factual situations in the future.

Empagran was litigated before a District Court,® twice before the Court of
Appeals,* and once before the Supreme Court’. These three courts reached
different decisions. It appears that, at each level, the courts examined and
adjudicated upon a different issue, making it very difficult to connect them
together substantially. This number of decisions makes the understanding of the
sequence of the litigation even more challenging, since similar arguments® were

used before each of the adjudicating courts.

It was mentioned in the previous chapter, and it will be further argued in this
chapter, that the Supreme Court in Empagran recognised the transborder
antitrust situation as a relevant legal category. It is submitted that this was done
by not rejecting the ‘alternative theory’ claim.” Nevertheless, the Supreme

Court did not go beyond stating that:

* The Court of Appeals may determine whether the respondents (plaintiffs
before the District Court and Court of Appeals, i.e. non-U.S. purchasers)

were correct to maintain the argument of ‘alternative theory’ claim;

3 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 2001 WL 761360 (D.D.C. June 7, 2001). There is
another District Court judgment in Empagran litigation: Empagran S.A., v. F. Hoffman—LaRoche
Ltd., 453 F.Supp.2d 1 (D.D.C.206). This judgment is not relevant to the present chapter.

4 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338 (D.C.Cir.2003) and Empagran S.A.
v. F. Hoffman—LaRoche, Ltd., 417 F.3d 1267 (D.C.Cir.2005). The Court of Appeals reached
two other decisions in the process of the Empagran litigation. These decisions deal with issues
of allegation, pleading, and presentation of a litigating claim: Empagran S.A. v. F. Hoffman
LaRoche, Ltd., 2004 WL 1398217 (C.A.D.C. June 21, 2004); Empagran S.A. v. F. Hoffman-
LaRoche, Ltd., 388 F.3d 337 (D.C.Cir.2004).

® F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155 (2004).
For the analysis see sections below.

See below.
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* In a situation where non-U.S. purchasers properly preserved the argument
of the ‘alternative theory’ claim, the Court of Appeals may consider this

argument;

* In a situation where the Court of Appeals considers this ‘alternative
theory’ argument, the Court of Appeals may also decide this related

(alternative) claim.®

The Supreme Court did not expand extensively on the context of this
‘alternative theory’. The Supreme Court first made it clear that it assumed that
anticompetitive conduct had independently caused the foreign injury, thereby
concluding that the domestic effects of the conduct (effects in the U.S.) had not
helped to bring about the foreign injury (injury outside the U.S.).° Nevertheless,
the Supreme Court demonstrated awareness that the non-U.S. purchasers
(respondents before the Supreme Court, who were the plaintiffs before the
District Court and Court of Appeals) had argued the facts to support the
alternative theory claim in the lower courts. The Supreme Court acknowledged
that the non-U.S. purchasers had argued that their injury outside the U.S.
(foreign injury) was dependent on harm within the U.S.; since the domestic
effects of the anticompetitive conduct’s domestic (within the U.S.) effects were
linked to the foreign (outside the U.S.) harm.™ Therefore, the Supreme Court

worded the alternative claim for the Court of Appeals to consider as follows:

“...because vitamins are fungible and readily transportable, without an
adverse domestic effect (i.e. higher prices in the United States), the
sellers could not have maintained their international price-fixing
arrangement and respondents would not have suffered their foreign
injury. They add that this “but for” condition is sufficient to bring the

price-fixing conduct within the scope of the FTAIA's exception.”"

The Supreme Court ruled that, assuming that the foreign antitrust injury is

independent of U.S. antitrust effects, the U.S. courts do not have subject matter

® F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,175 (2004).
°  Ibid.
" Ibid.
" Ibid.
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jurisdiction. Therefore, the reasoning behind the Supreme Court decision, as
presented in the judgment, does not provide sufficient guidance for adjudication

purposes in the future where transborder elements are present.

2 Facts

U.S. and non-U.S. manufacturers and distributers of vitamins formed an antitrust
cartel under which they divided the global market and fixed prices of the
vitamin products they were selling. The members of the cartel operated both in
the U.S. and in non-U.S. markets. This meant that manufacturers and
distributors sold the vitamins both in U.S. and in non-U.S. markets. This global
cartel caused the prices of the vitamins they were selling to be inflated. This
inflated price was charged also by the non-U.S. sellers who sold vitamins to non-

U.S. buyers in markets outside the U.S.

The facts of the Empagran case relevant for the present thesis are the
following.™ Some non-U.S. purchasers of vitamins bought vitamins from non-U.S.
sellers in a market outside the U.S. and the vitamins were delivered to buyers
outside the U.S. The non-U.S. buyers filed an antitrust suit against the U.S. and
non-U.S. members of the global cartel in the U.S. District Court of Columbia
alleging that, because of this global antitrust cartel, they had suffered antitrust

injury and were therefore entitled to treble damages and injunction relief.

In accordance with existing precedents, the District Court™ dismissed their claim
for lack of subject matter jurisdiction.™ The District Court reasoned that the
antitrust law of the U.S. was concerned only with anticompetitive effects within
the U.S. market; therefore, there was no ground on which U.S. antitrust law

could compensate antitrust harm that took place outside the U.S.

2 The litigation originally involved U.S. purchasers of vitamins as well, but this class of plaintiffs

was later directed to separate litigation. See Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 2001
WL 761360 (D.D.C. June 7, 2001); Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338
(D.C.Cir.2003).

¥ N.3.

" The District Court also decided on the issue of standing for U.S. purchasers of vitamins, and on

the plaintiff's claims under foreign and customary international law. These questions are not
relevant to this chapter.
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The non-U.S. buyers lodged an appeal against the District Court’s decision. The
Court of Appeals™ did not limit its reasoning to existing antitrust case law,
instead deciding the appeal on wider grounds. The Court of Appeals considered
it important first to provide an interpretation of the Foreign Trade Antitrust
Improvements Act (“FTAIA”), 15 U.S.C. § 6a," enacted by Congress in 1982.
Under this legislation, wholly foreign conduct can be actionable before the U.S.
courts under the condition that this conduct causes a direct, substantial and
reasonably foreseeable effect within the U.S. If this effect gives rise to a claim,
then this foreign anticompetitive conduct may be also actionable by a private

antitrust suit before U.S. courts.

The Court of Appeals had to decide on the correct interpretation of the
provisions of the FTAIA. By the time the Court of Appeals considered Empagran,
two other Courts of Appeals in two other circuits'” had already interpreted the
FTAIA (on the relationship between effects and injury), but the two
interpretations were inconsistent. The crux of the matter was discerning the
appropriate relationship between anticompetitive effects in the U.S. and
antitrust injury that would entitle a private party to bring an antitrust suit in the
U.S. Under one interpretation,™ only antitrust injury that is based on (derives
from) the anticompetitive effects in the U.S. enables a private litigant to bring
the case within the jurisdiction of the U.S. courts. Under the other

interpretation,’ a specific link between the anticompetitive effects in the U.S.

1 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338 (D.C.Cir.2003).
'® The text of FTAIA provides, in full:

Sections 1 to 7 of this title shall not apply to conduct involving trade or commerce (other than
import trade or import commerce) with foreign nations unless-

(1) such conduct has a direct, substantial, and reasonably foreseeable effect-

(A) on trade or commerce which is not trade or commerce with foreign nations, or
on import trade or import commerce with foreign nations; or

(B) on export trade or export commerce with foreign nations, of a person engaged
in such trade or commerce in the United States; and

(2) such effect gives rise to a claim under the provisions of sections 1 to 7 of this title, other than
this section.

If sections 1 to 7 of this title apply to such conduct only because of the operation of paragraph
(1)(B), then sections 1 to 7 of this title shall apply to such conduct only for injury to export
business in the United States.

'" Den Norske Stats Oljeselskap As, v. HeereMac Vof, 241 F.3d 420 (5th Cir.2001); Kruman v.
Christie's International PLC, 284 F.3d 384 (2d Cir.2002).

' Den Norske Stats Oljeselskap As, v. HeereMac Vof, 241 F.3d 420 (5th Cir.2001).
'®" Kruman v. Christie's International PLC, 284 F.3d 384 (2d Cir.2002).
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and antitrust injury is not required. On this basis, as soon as anticompetitive
conduct causes an anticompetitive effect in the U.S. market, everyone who
suffers antitrust injury (in the U.S. or abroad) due to this anticompetitive

conduct can bring an antitrust suit before the U.S. courts.

The Court of Appeals in Empagran did not accept either the interpretation of the
FTAIA provision on the appropriate relationship between anticompetitive effects
within the U.S. market and antitrust injury formulated by the Court of Appeals
in Den Norske,® or the interpretation on the relationship between
anticompetitive effects within the U.S. market and antitrust injury provided by
the Court of Appeal in Kruman.? Instead, the Court of Appeals in Empagran®
introduced a completely new interpretation of the FTAIA provision on the nature
of the required link between anticompetitive effects within the U.S. market and
antitrust injury. Under this new interpretation, the anticompetitive conduct has
to cause anticompetitive effect in the U.S. market and there has to be someone
in the U.S. who suffers or may suffer antitrust injury. Where there is or there
may be someone who suffers antitrust injury in the U.S., only then can private
parties who are established outside the U.S. and suffer antitrust injury outside
the U.S. bring a private antitrust suit before the U.S. courts in relation to the

same anticompetitive conduct, and potentially recover damages.

The Court of Appeals then applied this new interpretation of the FTAIA act to
the facts under adjudication. The price-fixing activity of vitamin manufacturers
and producers affected prices in the U.S. (prices were higher because of the
conspiracy). Therefore, the Court of Appeals decided that non-U.S. buyers had
subject matter jurisdiction. The Court of Appeals found support for its decision

in the legislative history® of the FTAIA and in the policy of deterrence.*

2 seen.18.
21 See n.19.
2 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,341,350-352 (D.C.Cir.2003).

* Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,352-355 (D.C.Cir.2003).

** The court explained that the policy reasons as to why foreign plaintiffs should be entitled to sue

are to: deter violators, deprive them from the fruits of their illegality, prevent violators escaping
full liability for their illegal actions, prevent the lessening of the deterrent effect of the antitrust
laws, and prevent members of the cartel conducting their business within the U.S. and in non-
U.S. countries in a way that affects U.S. consumers with the expectation that the illegal profits of
the members of the cartel could safely extract in non-U.S. countries would offset any liability to



Alen Balde, 2016 Chapter 2: Empagran 26

After the Court of Appeals decided that it had subject matter jurisdiction, it also
decided on the issue of standing. The Court found that the non-U.S. buyers also

had standing.”

The vitamin manufacturers and distributors petitioned against the Court of

Appeals decision to the Supreme Court, which granted them certiori.

The Supreme Court assumed® that the non-U.S. buyers were litigating their
foreign antitrust injury as the result of independent anticompetitive conduct
that took place outside the U.S. The Supreme Court assumed that the non-U.S.
conduct caused anticompetitive effects outside the U.S. and that these effects

outside the U.S. were independent from the anticompetitive effects in the U.S.

The assumption that the foreign antitrust injury in Empagran was caused by non-
U.S. conduct and non-U.S. effects, and that the non-U.S. injury is independent
of the conduct and effects in the U.S, had already been made by the first Court
of Appeals.” The Supreme Court followed® the Court of Appeals’ way of

constructing the arguments, but with one important difference.

For the Court of Appeals,® a decision on whether the foreign antitrust injury was
independent or linked to the anticompetitive effects within the U.S. was
irrelevant in respect of the interpretation of the FTAIA provision. Under the
Court of Appeals’ interpretation of the FTAIA,* the foreign antitrust injury can

be litigated before U.S. courts in a situation where the same anticompetitive

plaintiffs within the U.S. (citing Pfizer, Inc. v. Government of India, 434 U.S. 308, 98 S.Ct.
584,54 L.Ed.2d 563 (1978)). In support of the deterrence argument, the court also cited the
dissenting opinion in Den Norske Stats Oljeselskap As, v. HeereMac Vof, 241 F.3d 420 (5th
Cir.2001), under which foreign plaintiffs should be allowed to sue as this would protect U.S.
consumers by deterring perpetrators from engaging in global cartels that harm U.S. markets.
Otherwise, the cartel could remain profitable and undeterred because profits gained in non-U.S.
markets would subsidize the anticompetitive activity in the U.S. This means that despite liability
arising in the U.S., a global cartel would enable profit gained in non-U.S. markets to sustain
monopoly prices in the U.S.

** Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,357-359 (D.C.Cir.2003). The District
Court did not make any assumption on facts under adjudication.

8 F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,155,175 (2004).

" F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,160 (2004).

% For the fact that the Supreme Court made the same assumption see n.8.

29 N.15.

%0 See above.
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conduct causes antitrust injury to someone within the U.S. As soon as someone
who suffers antitrust injury within the U.S. exists, a person who suffers antitrust
injury outside the U.S. can also bring a private antitrust claim before the courts
of the U.S. The relationship between anticompetitive effects and antitrust injury
within the U.S. and antitrust injury outside the U.S. is irrelevant to the Court of
Appeals’ interpretation of the FTAIA. This means that the plaintiffs are allowed
to litigate before the U.S. courts antitrust injury that they suffer outside the
U.S. irrespective of whether this injury outside the U.S. is independent or
dependent of the anticompetitive effects and anticompetitive injury within the
U.S. Therefore, the fact that the Court of Appeals assumed that plaintiffs in the
Empagran litigation suffered antitrust injury outside the U.S. that was
independent from anticompetitive effects and injury within the U.S. did not
have any relevance to the outcome of the litigation at the Court of Appeals
level. Under the Court of Appeals’ interpretation of the FTAIA provision, a
private plaintiff who suffers antitrust injury outside the U.S. can have the
antitrust suit heard by the U.S. courts irrespective of whether the antitrust
injury outside the U.S. is independent or dependent on the anticompetitive
effects and antitrust injury within the U.S. This means that the assumption made
by the Court of Appeals, i.e. that antitrust injury outside the U.S. was caused by
anticompetitive conduct outside the U.S. and that anticompetitive injury outside
the U.S. was independent from the anticompetitive effect and antitrust injury
within the U.S.; was not relevant to its final decision. The plaintiff in the
Empagran litigation would have his private antitrust suit for the antitrust injury

suffered outside the U.S. heard by U.S. courts irrespective of this assumption.

In other words, the assumption discussed above and made by the Court of
Appeals had no impact on the outcome of the appeal. Although this assumption
was irrelevant to the Court of Appeals’ interpretation of the FTAIA provisions
(and the outcome of the litigation), this was not for the case with the Supreme
Court’s* own interpretation of the FTAIA provisions, and its final decision in the

Empagran litigation.

The Supreme Court applied the same assumption as the Court of Appeal, i.e.

that the plaintiff suffered antitrust injury outside the U.S. that was caused by

3 N.5.
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the anticompetitive conduct outside the U.S.; that this antitrust injury suffered
outside the U.S. was independent from the anticompetitive effects within the
U.S., and that the antitrust injury suffered outside the U.S. was independent of
the antitrust injury suffered within the U.S. The question as to whether the
antitrust injury suffered outside the U.S. was independent of the
anticompetitive effects and the antitrust injury within the U.S. was crucial to
the Supreme Court’s reasoning and judgment. The Supreme Court ruled on the
question of the circumstances under which a claimant can litigate independent
foreign harm before the U.S. courts relying on the FTAIA provisions, finding no
ground on which to support the possibility that independent foreign
anticompetitive harm could be litigated in the U.S. The Supreme Court based its
reasoning on principles of statutory construction,® FTAIA text, legislative
history® and comity*. The Supreme Court could not find any support for its

decision in the policy of deterrence.®

Therefore, in relation to independent foreign injury, the Supreme Court held
that courts in the U.S. do not have subject matter jurisdiction to adjudicate on

independent foreign antitrust injury.

The Supreme Court did not address, and therefore did not provide guidance on,
the issue that actually caused non-U.S. purchasers of vitamins to initiate the
Empagran litigation. The litigants did not claim that their foreign antitrust injury
was independent from the anticompetitive conduct and anticompetitive effects
within the U.S. They claimed that a global antitrust cartel existed whose
existence and anticompetitive conduct had created anticompetitive effects in
the U.S., thereby making foreign antitrust injury possible. If they proved the

facts, then it would follow that a U.S. court would have competence (i.e.

%2 F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,164-165 (2004) (construing
ambiguous statutes to avoid unreasonable interference with the sovereign authority of other
nations, determining what reflects principles of customary international law and prescriptive
comity).

% F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,169-173 (2004).
* F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,165-169 (2004).

% See F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,174-175 (2004) where the
Supreme Court of the United States stated that it is not possible to provide a clear answer or
empirical support for the argument as to whether priority should be given to deterrence over
amnesty-seeking incentives.
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subject matter jurisdiction) to award damages for antitrust injury suffered
outside the U.S.

The Supreme Court did not decide on these claims. Private plaintiffs presented
this connection between anticompetitive effects in the U.S. and their private
antitrust injury in their private antitrust claim that both Courts of Appeals as
well as the Supreme Court in the Empagran litigation named as ‘alternative
theory’ claim. The Supreme Court did not rule on the ‘alternative theory’

claim,*

neither rejecting nor accepting the validity of the alternative theory
approach. This is evident from the fact that the Supreme Court vacated the
decision to the Court of Appeals and referred the case back to the Court of

Appeals to decide on the ‘alternative theory’ claim.”

It could be argued that the Supreme Court, by requesting the Court of Appeals to
consider arguments on the ‘alternative theory’ claim, was willing to extend the
competence of U.S. courts to transborder antitrust actions. The thesis argues
that where antitrust injury is litigated under the ‘alternative theory’ approach,
a radical rethinking of the existing dichotomy between domestic (U.S.) and
foreign (non-U.S.) anticompetitive conduct and effect is required since the
‘alternative theory’ challenges this dichotomy. Transborder antitrust actions
cannot be presented, understood, and analysed correctly if they are considered
only within the existing dichotomy of U.S. and non-U.S. anticompetitive conduct
and effect as far as the issues of anticompetitive conduct, anticompetitive
effects, and antitrust injury are concerned. The ‘alternative theory’ approach
requires a formulation of reasoning around a completely new category of
anticompetitive conduct and anticompetitive effects when considering the facts.
For the purposes of the present thesis, this new category of anticompetitive

conduct and effects is classified as transborder.*

The ‘alternative theory’ claim was raised by the non-U.S. purchasers of vitamins
before the District Court and preserved before the Court of Appeals®* and the

Supreme Court, but it has not been decided upon. In constructing this

% See above.
% N.8.
% See Chapter 1, section 1 and Chapter 5, section 2.

% Seen.s.
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alternative theory claim, the non-U.S. purchasers argued that their foreign
injury was not independent of the adverse domestic effect, but dependent on it.
The domestic anticompetitive effect was present in the higher prices charged in
the U.S. The higher prices in the U.S. market enabled the international price-
fixing arrangements to be maintained, and these prices caused the non-U.S.
purchasers to suffer foreign injury. This link between the anticompetitive
conduct’s effects in the U.S. and foreign harm was termed by the non-U.S.

purchasers as ‘but-for’ conditions.

When the case was referred back to the Court of Appeals, * the Court rejected
the ‘alternative theory’ and denied jurisdiction. The Court of Appeals followed
the interpretation of the FTAIA provision that had been previously formulated by
the Court of Appeals in Den Norske.”" The Court of Appeals held that non-U.S.
purchasers need to demonstrate that the U.S. effects of the conduct of the
cartel give rise to their claim in order to satisfy the tests for subject matter
jurisdiction. This means that the Court of Appeals reaffirmed the interpretation
of the FTAIA provision and therefore the test of subject matter jurisdiction

established by Den Norske** decision.

This was a surprising position to take in Empagran for two reasons. Firstly, this
type of link between anticompetitive effects in the U.S. and foreign injury, for
the purpose of establishing subject matter jurisdiction, was previously rejected
by the same Court of Appeals* in the earlier Empagran case. However, the Court
of Appeals* in the second Empagran case accepted the Den Norske ruling as a
valid ground for establishing subject matter jurisdiction without elaborating on
adequate reasons upon which it was based. Secondly, the Supreme Court had

specifically asked the Court of Appeals to rule on the ‘alternative theory’ claim,

40 Empagran S.A. v. F. Hoffman—LaRoche, Ltd., 417 F.3d 1267 (D.C.Cir.2005).
* Seen.18.

“ Ibid.

“ N.15.

“ N.40.
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and had not asked the Court of Appeals to determine which of the three

existing® interpretations of the provision of the FTAIA should be followed.

One possible explanation as to why the Court of Appeals changed its reasoning
may be found in the fact that the non-U.S. purchasers acknowledged® that ‘but-
for’ causation is not enough to obtain jurisdiction under the FTAIA. The Court of
Appeals stated that instead of ‘but-for’ causation there should be a direct causal
relationship, that is, proximate causation, between anticompetitive effects in

the U.S. and foreign injury.

The Court of Appeals did not explain the difference between ‘but-for’ and
proximate causation. The only explanation that can be inferred from the Courts
of Appeals’ reasoning is that, under proximate causation, anticompetitive
effects in the U.S. market have to cause the inflated foreign prices directly. This
means that the foreign injury has to derive from the U.S. anticompetitive effect.
In a situation where U.S. anticompetitive effects only facilitate foreign prices to
be inflated, i.e. foreign injury, there is only ‘but-for’ causation. Even this

possible explanation on the required type of causation is confusing.

The non-U.S. purchasers pleaded facts before the District Court, the Court of
Appeals and the Supreme Court, which supports an ‘alternative theory’ claim.*
According to the pleaded facts, effects in the U.S. market caused the foreign
inflated prices in a sense that foreign prices would not be possible without
anticompetitive effects within the U.S. market. When the Court of Appeals was
asked by the Supreme Court to decide on the ‘alternative theory’ claim
possibility, the Court of Appeals decided that foreign inflated prices, which

resulted in the injury, were caused by effects outside the U.S. market.*

4 Den Norske Stats Oljeselskap As, v. HeereMac Vof, 241 F.3d 420 (5th Cir.2001), or Kruman v.
Christie's International PLC, 284 F.3d 384 (2d Cir.2002), or Empagran S.A. v. F. Hoffman-
LaRoche, Ltd., 315 F.3d 338 (D.C.Cir.2003).

46 Empagran S.A. v. F. Hoffman—LaRoche, Ltd., 417 F.3d 1267,1270 (D.C.Cir.2005).
" See n.45.
*® See Empagran S.A. v. F. Hoffman—LaRoche, Ltd., 417 F.3d 1267,1271 (D.C.Cir.2005).
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There is a strong case for arguing that this decision of the Court of Appeals on
the ‘alternative theory’ claim is a misinterpretation of the ‘alternative theory’

as it was originally pleaded and preserved.*

The Court of Appeals™ decided that only the anticompetitive effects outside the
U.S. caused prices outside the U.S. to be inflated, and that inflated prices
outside the U.S. represent the antitrust injury for which the plaintiffs in the
Empagran litigation were seeking damages before the U.S. courts. The Court of
Appeals did not explain in its judgment how it had reached the conclusion that
the effects outside the U.S. were the only reason why plaintiffs in the Empagran
litigation had suffered antitrust injury. The conclusion reached by the Court of
Appeals is not supported by the facts as pleaded and preserved by the plaintiffs
in Empagran litigation,® and the Court of Appeals did not explain why it did not
accept these facts as pleaded and preserved by the plaintiffs. The Court of
Appeals did not rely on alternative facts or analysis in support of its decision
that the alleged global cartel caused separate anticompetitive effects in the
U.S. market and separate anticompetitive effects outside the U.S. market, and
that only the anticompetitive effects outside the U.S. market caused antitrust

injury to the plaintiffs (non-U.S. purchasers).

It can be argued that not only did the Court of Appeals® reject the ‘alternative
theory’ claim by holding that proximate causation is required between
anticompetitive effects in the U.S. market and foreign antitrust injury, but also
misinterpreted the substance of the ‘alternative theory’ as pleaded and
preserved by the non-U.S. purchasers of the vitamin products. It is possible that
the decision on the ‘alternative theory’ may have been different if the Court of

Appeals had decided on the facts.

To sum up, the Court of Appeals rejected the ‘alternative theory’ claim and
required proximate causation between anticompetitive effects within the U.S.

market and foreign antitrust injury to exist for an adjudicating court to grant

9 Decisions that ruled on this issue are: Empagran S.A. v. F. Hoffman LaRoche, Ltd., 2004 WL
1398217 (C.A.D.C. June 21, 2004) and Empagran S.A., et al., v. F. Hoffman-LaRoche, Ltd., et
al., 388 F.3d 337 (D.C.Cir.2004).

0 N.40.

> See above.
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subject matter jurisdiction in a situation where foreign antitrust injury was
litigated before the U.S. courts. This thesis argues that the Court of Appeals
took this decision without considering all the facts as alleged by the non-U.S.
purchasers of vitamin products, and without providing an analysis in support of

the decision.

Only after the Court of Appeals had already formulated its decision did the
Court, in the same judgment, add two reasons to justify or support its decision.
The first reason was the principle of prescriptive comity.”® The second reason
was to refrain from interfering with other nations’ prerogative to safeguard their

own citizens from anticompetitive activity within their own borders.*

It is submitted that neither of these reasons can be used in support of the Court
of Appeals’ decision. These two issues do not relate to the facts of the particular
case and do not provide an answer to the completely new type of antitrust
situation that has emerged, i.e. where a global antitrust cartel causes antitrust
injuries within the U.S. and non-U.S. markets and where antitrust injuries
outside the U.S. market cannot exist without the anticompetitive effects within
the U.S. market. The analysis in respect of these matters is presented in the

sections below and in the next chapter.

3 Reasoning in the Empagran Litigation

The previous section presented the factual framework of the Empagran
litigation. The focus of this section was to demonstrate the following: the nature
of the anticompetitive conduct, who the litigants were, the issues that required

adjudication, and the decisions by the courts at different levels. The challenging

2 N.40.

%% N.48, citing dissenting opinion in Hartford Fire Insurance Co., et al., v. California et al., 509 U.S.
764, 113 S.Ct. 2891, 125 L.Ed.2d 612 (1993) in F. Hoffman-LaRoche, Ltd. v. Empagran S.A.,
542 U.S. 155 (2004).

* N.48.
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reasoning of the Supreme Court® and the confusing decision of the Court of

Appeals® were also noted.

The importance and the extent of the Empagran litigation cannot be fully

understood by merely focusing on the courts’ rulings, i.e. on those statements

within the judgments where the adjudicating courts formulated their decisions.

There are three reasons why the analysis in the Empagran litigation has to

consider wider aspects and not simply focus on the courts’ rulings:

1)

2)

The Courts’ rulings were the result of the judges following an analytical
structure to reach their decisions (i.e. arguments/reasons and the
chronological order in which these arguments/reasons are presented and
elaborated). This analytical structure might not necessarily address facts
as they happened in reality. It was explained above that the Court of
Appeals® and the Supreme Court® elaborated their decisions based on an
assumption, and that this assumption might not necessarily be in
conformity with reality. Another problem with the analytical structure is
that it is the result of the engagement, active role, and perception of the
litigants as well as the adjudicating courts. The analysis in this section
will show that the way litigants and courts formulated their arguments in

Empagran had a crucial impact on how the decisions were formulated.

The Empagran litigation raised a novel question for the courts. The courts
were asked to decide on the interpretation of §6a(2) of the FTAIA* and
whether this statutory provision enables a non-U.S. national who suffers
antitrust injury outside the U.S., in transactions that take place outside
the U.S., to bring a private antitrust lawsuit before the U.S. courts and
obtain remedies for this foreign antitrust injury. The analysis in this
section will show that the litigants and the courts construed the answer to
this novel question through an analogy with the existing law. The analysis

in this section will explain that such an analogy is not always appropriate.

N.5.

N.48.
N.15.

N.5.
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3) The outcome of the Empagran litigation provides a clear answer only in a
specific type of factual situation, i.e. where foreign antitrust injury
(antitrust injury suffered outside the U.S.) is independent from
anticompetitive effects felt within the U.S. In this situation the foreign
antitrust injury cannot be litigated before the U.S. courts. This outcome is
the result of the analytical structure chosen by the courts, mentioned
under (1) above. This section will analyse this analytical structure and
identify the arguments raised throughout the Empagran litigation, and it
will establish the extent to which they may be used in future litigation. In
addition, this section will identify situations that have not been decided
by the Empagran litigation, and neither has guidance been provided as to

how to address them.

Thus, this section will present the Empagran litigation by using a matrix that will
highlight not only issues that have been decided, but also issues that have been
left unresolved. The matrix will also show whether the litigants or courts were
the masters of argumentation, how litigants and courts formulated support for
their arguments, and how litigants’ and courts’ arguments changed as the

litigation progressed.

This section will be divided into two subsections in accordance with the chosen

matrix.

The first subsection will explain what issues were litigated throughout the
Empagran litigation; the arguments upon which the issues were litigated; which
of the issues were approved by the courts; how the courts construed their
reasoning and on what grounds; whether arguments used by the litigants and the
courts were clear, convincing, and persuasive; and which of the decided issues
and arguments used throughout the Empagran litigation retain plausibility for

future litigation.

The second subsection will provide a brief summary of which issues the
Empagran litigation resolved and which issues were left unresolved or were not

considered. Each issue that was considered in the Empagran litigation is

% See n.16.
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analysed in a separate part of the first subsection. Each of these parts contains
an in-depth analysis of arguments and reasoning related to the specific issue,
and provides a critique of how the litigants and the courts construed the
arguments and decisions. In addition, each of these parts also presents the
questions to which the Empagran litigation did not provide an answer.
Consequently, the purpose of this second subsection is not to repeat conclusions
presented already in the first subsection. Instead, the focus will be on making a
clear distinction between issues on which the Empagran litigation can serve as a
valid source of authority should those issues arise in future litigation (i.e. clear
and decided issues), and issues that still require a judicial decision (i.e.
unresolved issues). This distinction between decided and unresolved issues is

important for future litigation.

3.1 Issues Litigated in Empagran

This subsection will address the issues that were litigated throughout the
Empagran litigation. This will be done by dividing the Empagran litigation into
separate sections which were relevant for the litigants or the courts in

formulating an argument or taking decision.

The Empagran litigation arose because the plaintiffs suffered foreign antitrust
injury and there was no single, undisputed, binding case law on the
interpretation of the relevant provisions of the FTAIA and, consequently, no
guidance existed as to how to establish subject matter jurisdiction for the U.S.

courts to hear the case.

This subsection will show that, in the end, the adjudicating courts in the
Empagran litigation did not limit themselves to delivering judgment only on the
interpretation of the FTAIA provision (subsection 3.1.7.), but actually shaped the
structure of the Empagran litigation (subsection 3.1.6). The courts did this
either by modifying the factual situation or by determining in abstract the

questions upon which they decided to adjudicate.

Nevertheless, the adjudicating courts considered throughout the Empagran

litigation the factual situation and the arguments presented by the litigants
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which required the adjudicating courts to expand the number of issues upon

which they were required to adjudicate.

As the anticompetitive conduct was performed by a global (international) cartel,
the adjudicating courts were required to decide whether the existence of the
global cartel itself was sufficient to grant jurisdiction to the U.S. courts
(subsection 3.1.2). The plaintiffs argued that the U.S. courts should establish
subject matter jurisdiction in a situation concerning a global cartel because it is
fair that the perpetrators should be punished. This is why the adjudicating

courts had to rule on the fairness issue as well (subsection 3.1.3).

The plaintiffs and the defendants were foreigners (non-U.S. citizens). The
plaintiffs had established a commercial relationship with the defendants by
concluding a transaction (the purchase of vitamins) outside the U.S. Therefore,
the adjudicating courts had to decide whether the place where the transaction
had been concluded was relevant to establishing subject matter jurisdiction of
the U.S. courts (subsection 3.1.1), and whether the plaintiffs could establish the
existence of the anticompetitive conduct merely by relying on transactions they
had concluded with the defendants, or the plaintiffs were required to prove the

existence and functioning of a (global) cartel (subsection 3.1.5).

As the Empagran litigation was a private antitrust law enforcement action, the
adjudicating courts had to address the issue of standing and other issues
pertinent to a private antitrust litigation (subsection 3.1.4). Consequently, it is
submitted that it would not have been surprising for the aims of antitrust law
and the goals of private antitrust law enforcement to be considered.
Unfortunately, the adjudicating courts analysed only the aim of deterrence that
exists within the domestic context and is perceived as one of the goals of private
antitrust law enforcement. It will be argued in subsection 3.1.9 below that the
deterrence aim was used merely as an argument in reaching decisions on other
issues. Without jeopardising the analysis that follows, deterrence was used as
argument in reaching a decision on granting standing and on expanding subject
matter jurisdiction. No court in the Empagran litigation used deterrence as a
goal of private antitrust law enforcement that entitles private parties to

protection.
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The facts and arguments supporting the claim in the Empagran litigation were
novelties for which U.S. case law could not serve as precedent. Therefore, the
plaintiffs proposed a new approach to demonstrate how antitrust injury that
exists due to the operation of a global cartel can be litigated before the U.S.
courts. That is why both Courts of Appeals as well as the Supreme Court were
expected to rule and provide guidance on the alternative theory as another way

to establish subject matter jurisdiction (subsection 3.1.10).

In each of the following subsections of this thesis, the focus will be on the
arguments that the litigants provided in support of their position and on the
arguments that the courts, at the various stages of the litigation, used in
constructing their decisions. These arguments will be analysed, and commentary
will be offered on whether the decisions reached by adjudication courts can be

supported, or whether they raise problems and questions that require answers.

Analysis presented hereafter in subsection 3.1. is considered necessary for the
purpose of establishing a clear ambit on the extent to which it is possible to cite
decisions delivered in Empagran litigation as valid and undisputed precedents for

future litigation.

3.1.1 Transactions in which Injured Parties are Involved

This subsection presents the reasoning of the adjudicating courts in the
Empagran litigation and discusses the relevance of the place where transactions
between plaintiffs and defendants were concluded to injured plaintiffs obtaining

remedies before the U.S. courts.

Throughout the Empagran litigation, the place of the transactions between
plaintiffs and defendants were considered by the adjudicating courts in respect
of two legal issues: subject matter jurisdiction and standing. The issue of
standing is analysed in subsection 3.1.4 below and therefore will not be

discussed here.

In the previous section it was stated that transactions (the purchase of vitamins)

between the plaintiffs (buyers) and the defendants, or their co-conspirators,
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took place outside the U.S. The plaintiffs paid inflated prices for the vitamins
they purchased through these transactions. The inflated prices caused the

antitrust injury for which a remedy was sought before the U.S. courts.®

The fact that the transactions were concluded outside the U.S. was important
before the District Court,®” as the defendants argued that this alone should
suffice for the Court to decide that U.S. courts lacked subject matter

jurisdiction.

The defendants considered the place of the transactions as crucial, and
constructed their argument against the existence of subject matter jurisdiction
based on this point. The defendants’ argument before the District Court was
that the transactions lacked any direct connection to U.S. commerce.®” The
defendants argued that, in order to obtain subject matter jurisdiction, the
plaintiffs had to sustain injuries in U.S. commerce (i.e. the transactions should
take place within the U.S.) and that the injuries had to be direct, substantial,
and reasonably foreseeable results of anti-competitive conduct by the

defendants.®

The District Court accepted the defendants’ argument that the plaintiffs had
been injured in transactions that lacked direct connection with the U.S.

commerce.® There are two problems with the District Court’s conclusion.

» Firstly, the court did not explain why the plaintiffs had subject matter

jurisdiction only if injured in transactions that took place within the U.S.

» Secondly, the court did not explain why the transactions that the
plaintiffs concluded outside the U.S. were lacking direct connection with

U.S. commerce.

0 See Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,357,358 (D.C.Cir.2003).
' N.3.
62 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 2001 WL 761360,1 (D.D.C. June 7, 2001).
63 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 2001 WL 761360,2 (D.D.C. June 7, 2001).
* Ibid.
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Therefore, it can be concluded that an open question remains, as the District
Court did not explain under what conditions transactions that took place outside

the U.S. may still be directly connected with U.S. commerce.

It is submitted that this reasoning of the District Court, where no further
elaboration of its decision was provided, is the result of the District Court’s
perception that subject matter jurisdiction within the area of antitrust law can
be granted only to remedy anticompetitive effects felt within the U.S.
Otherwise, there would be no need for the District Court to concentrate its
reasoning on explaining the test of jurisdiction, based on anticompetitive effects
within the U.S.%®® This conclusion cannot be invalidated by the fact that the
District Court acknowledged the existence of FTAIA® and cited the District

Court’s judgment in the Kruman® case.

Referring to the Kruman® case, the District Court stated the following:

“...Court would certainly have jurisdiction to provide redress for injuries
suffered in consequence of overt acts in furtherance of the conspiracy,
such as the imposition of fixed prices, that occurred in the United States,
because those acts would both have occurred and have had effects

here...”®

and then continued:

“..but this Court would only have jurisdiction over plaintiffs' alleged
injuries, which were suffered in consequence of overt acts that occurred
outside this country, if those acts, either individually or perhaps
collectively had direct, substantial and reasonably foreseeable effects

within the United States that caused the injuries seeking redress here.””

% Ibid.

% Ibid.

" Kruman v. Christie's Intern. PLC, 129 F.Supp.2d 620 (S.D.N.Y.2001).
% Ibid.

% N.63.

" bid.
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The difference between these two passages is that the first one refers to
anticompetitive activities taking place within the U.S., whereas the second one
refers to anticompetitive activities taking place outside the U.S. The District
Court explained that in the first situation, subject matter jurisdiction is present
for both reasons, i.e. because anticompetitive conduct and anticompetitive
effects are present within the U.S. In the second situation, subject matter
jurisdiction is present only where the anticompetitive conduct that takes place

outside the U.S. causes required anticompetitive effects within the U.S.

In the latter passage, the District Court tries to provide an explanation of the
required connection between anticompetitive effects within the U.S. and
antitrust injury,” but this part is irrelevant to the understanding of the District
Court’s position on the relevance of the place of transaction to the granting of

subject matter jurisdiction.

The Kruman' case, upon which the District Court relied in reaching its decision,
was consequently changed by the Court of Appeals in Kruman.” This means that
the District Court’s reasoning on the relevance of the place where transactions

were concluded might potentially be different.

Nevertheless, it cannot remain unnoticed that the District Court placed
relevance on the fact that the transactions were concluded outside the U.S. This

is evident from the following passage:

“The problem here is that although plaintiffs generally allege that the
defendants’ price fixing behaviour had direct, substantial, and reasonably
foreseeable effects on U.S. commerce.... they propose to bring this action
only on behalf of domestic and foreign purchasers who directly purchased
Class Vitamins from defendants or their co-conspirators for delivery

outside the United States. Plaintiffs have not alleged that the precise

" See subsection 3.1.7.1 in this chapter.
? N.67.
" N.19.
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injuries for which they seek redress here have the requisite domestic

effects necessary to provide subject matter jurisdiction over this case.”™

This passage explains two important facts about the District Court’s reasoning.
Firstly, irrespective of the fact that the District Court acknowledged the
existence of FTAIA, the District Court still evaluated the subject matter
jurisdiction by relying on the test of subject matter jurisdiction within the area
of antitrust law (i.e. anticompetitive effects within the U.S.) applied by the U.S.
courts.” Secondly, this passage suggests that the District Court concluded that
transactions (purchases) have to take place within the U.S. and that this is the

only way that injuries and anticompetitive effects can co-exist within the U.S.

The position of both Courts of Appeals in the Empagran litigation on the
relevance of the issue of the place of transactions to granting subject matter

jurisdiction differs from the decision reached by the District Court.

The first Court of Appeals™ did not explicitly rule on the significance of the
place of transactions for the granting subject matter jurisdiction. Nevertheless,
its position may be inferred from the reasoning used in construing its
interpretation of FTAIA and requiring a relationship between anticompetitive

effects within the U.S. and antitrust injury.”

The Court of Appeals cited with approval the following passage from legislative
history on which, among other grounds, the Court of Appeals based its reasoning

to reach its final decision:

“The conduct has requisite effects within the United States, even if some
purchasers take title abroad or suffer economic injury abroad”, quoting

also the passage from Pfizer that “Foreign purchasers should enjoy the

" Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 2001 WL 761360,3 (D.D.C. June 7, 2001).
See Chapter 6, subsection 3.2.1.

® N.15.

See subsection 3.1.7.2 in this chapter.

"® Pfizer, Inc. v. Government of India, 434 U.S. 308, 98 S.Ct. 584, 54 L.Ed.2d 563 (1978).
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protection of our antitrust laws in the domestic marketplace, just as our

citizens do.””

This passage mentions “purchasers taking title abroad” and “suffering economic
injury abroad”, i.e. the two points that may be interpreted as addressing a
factual situation similar to the one in the Empagran litigation where transactions
were concluded outside the U.S. As mentioned above, the Court of Appeals did
not rule explicitly on the issue of the place of the transactions, although this
would have been possible. The reason is unknown, but one plausible explanation
is that the focus of the Court of Appeals was on elaborating the new
interpretation of FTAIA and new subject matter jurisdiction test that was, in the
end, beneficial for the plaintiff.*® Therefore, due to the fact that the Court of
Appeals®" granted subject matter jurisdiction to the plaintiff despite the
plaintiffs having suffered antitrust injury in relation to the transactions that the
plaintiffs had concluded outside the U.S., it can be inferred that in the Court of
Appeals’ view, the place where transactions are concluded does not affect the
plaintiffs’ possibility to obtain remedies for the foreign antitrust injury before
the U.S. courts.

The position of the second Court of Appeals,® i.e. the one that adjudicated the
Empagran litigation after referral from the Supreme Court,® is clearer on the

issue of the relevance of the place where transactions are concluded.

The Defendants argued that on the basis of §6a(2) provision of the FTAIA, private

plaintiffs can be granted subject matter jurisdiction only for “injuries that arise

2984

in U.S. commerce”™* and attributing relevance to “situs of the transaction and

" Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,354-355 (D.C.Cir.2003).
See subsection on relationship between anticompetitive effects and antitrust injury.
1 N.15.

%2 N.40.

% N.5.

84 Empagran S.A. v. F. Hoffman—LaRoche, Ltd., 417 F.3d 1267,1269 (D.C.Cir.2005).
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2985

resulting injuries’™ in contrast to “situs of the effects of the allegedly anti-

competitive conduct giving rise to the appellants’ [i.e. the plaintiffs’] claims.”®

The Court of Appeals rejected the defendants’ argument with the following

passages:

“This interpretation has no support from the text of the statute, which
expressly covers conduct involving “trade or commerce with foreign
nations.” 15 U.S.C. § 6a(1)(A)”¥

and

“..legislative history makes clear that the FTAIA's “domestic effects”
requirement “does not exclude all persons injured abroad from recovering
under the antitrust laws of the United States.” H.R.Rep. No. 97-686, at

17a”.88

In summary, this subsection addressed the part of the factual situation in the
Empagran litigation focusing on the plaintiffs having suffered antitrust injuries in
relation to buying vitamins outside the U.S. Both Courts of Appeals’ judgments,
(the first one implicitly, the second one explicitly) provide sufficient ground for
understanding the courts’ position that the place where the private plaintiff
concludes the transaction cannot be perceived on its own as an obstacle to the

granting of subject matter jurisdiction.

Therefore, for the purpose of further analysis in the chapters that follow,® it is
important to bear in mind that the decision in the Empagran litigation can serve
as case law precedent in determining that private plaintiffs who suffer foreign
antitrust injury can bring a private antitrust suit before the U.S. courts and
obtain remedies even in those situations where they, as parties to transactions,

concluded these transactions outside the U.S.

% Ibid.
% Ibid.
¥ Ibid.
% Ibid.

89 Including the chapter on transborder enforcement standard. See Chapter 5, section 2.
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3.1.2 The Global Nature of Anticompetitive Conduct

The factual situation in the Empagran litigation is that the defendants formed
and operated a global price-fixing cartel. This fact was not disputed either by

litigants or by adjudicating courts at any level.

The question this subsection will analyse is whether this global nature of
antitrust cartels is sufficient on its own to grant private plaintiffs subject matter
jurisdiction of the U.S. courts. In other words, the question is whether private
plaintiffs who suffer foreign antitrust injury can bring their private antitrust suit
before the U.S. courts and obtain remedies merely by arguing that they suffered

their antitrust injury in relation to the global antitrust cartel.

This question has not been decided by case law that precedes the Empagran
litigation. This means that the Empagran litigation is the first example where
private plaintiffs attempted to obtain the subject matter jurisdiction the U.S.
courts by arguing that their antitrust injury had occurred due to global

anticompetitive conduct.

The plaintiffs before the District Court proposed this completely new test to
establish subject matter jurisdiction. The plaintiffs argued that to establish
subject matter jurisdiction it is enough to establish that the defendants were
engaged in anticompetitive conduct that was of global nature. In the plaintiffs’
view, in a situation where the defendants’ conduct is global, the location of

anticompetitive effects is irrelevant.

The District Court summarized the plaintiffs’ novel approach to the subject

matter jurisdiction test in the following passage:

“... Jurisdictional nexus is provided solely by the global nature of the
defendants' conduct. In plaintiffs' view, the territorial effect of that

conduct is irrelevant”.*®

0 N.74.
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The District Court rejected the plaintiffs’ position, and as a reason for its
decision stated that the existing case® law did not support it. The District Court

then continued:

“Allegations of a worldwide conspiracy do not suffice under the
applicable caselaw to establish the necessary direct, substantial and
reasonably foreseeable effect on U.S. commerce required to establish

this Court’s jurisdiction”.%

Again, the District Court cited case law® in support of this decision. However, in
one of the cited cases* the factual situation and the issue of controversy were
different than in the Empagran litigation, the decision in another cited case®
was later rejected, and the decision in the remaining cited case law* was under
appeal to the Court of Appeals.” In the Empagran litigation, the precedents
have one common characteristic, i.e. that to grant subject matter jurisdiction of

the U.S. courts there need to exist anticompetitive effects within the U.S.*

It is submitted that there are two problems with the plaintiffs’ argumentation

for a new type of subject matter jurisdiction.

" The District Court cited Kruman v. Christie's Intern. PLC, 129 F.Supp.2d 620 (S.D.N.Y.2001);
National Bank of Canada v. Interbank Card Ass'n., 666 F.2d 6 (2d Cir.1981); In re Copper
Antitrust Litigation, 117 F.Supp.2d 875 (W.D.Wis.2000), and McElderry v. Cathay Pacific
Airways, Ltd., 678 F.Supp. 1071 (S.D.N.Y.1988) in support of its decision (see Empagran S.A.
v. F. Hoffman-LaRoche, Ltd., 2001 WL 761360,3 (D.D.C. June 7, 2001). Comparing factual
situations and decisions in these cases and in the Empagran litigation, the only two cited cases
that shed any light on the District Court decision are National Bank of Canada v. Interbank Card
Ass'n., 666 F.2d 6 (2d Cir.1981), where it is explained that the subject matter jurisdiction of the
U.S. courts is based on anticompetitive effects within the U.S. and not on anticompetitive
conduct. The same rule of reasoning was presented to exist in In re Copper Antitrust Litig., 117
F.Supp.2d 875, 887 (W.D.Wis.2000).

2 N.74.

% | antec, Inc. v. Novell, Inc., 2000 U.S.Dist.LEXIS 19905 (D.Utah 2000); Kruman v. Christie's
Intern. PLC, 129 F.Supp.2d 620 (S.D.N.Y.2001); Den Norske Stats Oljeselskap As, V.
HeereMac Vof, 241 F.3d 420 (5th Cir.2001).

94 Lantec, Inc. v. Novell, Inc., 2000 U.S.Dist.LEXIS 19905 (D.Utah 2000).

% Kruman v. Christie's Intern. PLC, 129 F.Supp.2d 620 (S.D.N.Y.2001) in Kruman v. Christie's
International PLC, 284 F.3d 384 (2d Cir.2002).

% N.18.
7 N.15.

% See Chapter 6, section 3.2.1.
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» Firstly, the plaintiffs did not explain why the location of anticompetitive

effects is no longer relevant.

> Secondly, the plaintiffs did not provide any arguments as to why a U.S.
court should have subject matter jurisdiction when courts from another
country may be equally suitable to have subject matter jurisdiction over

alleged global antitrust cartels.

The issue of the global nature of anticompetitive conduct being sufficient to
grant subject matter jurisdiction of the U.S. courts was not raised further in the
Empagran litigation. Without jeopardising the analysis that follows in other
subsections below,® the decisions reached by the first'® and the second™ Court
of Appeals and by the Supreme Court'® indicate that subject matter jurisdiction
of the U.S. courts cannot exist without a specific type of connection between

the suffered antitrust injury and anticompetitive effects within the U.S.

In conclusion, the analysis in this subsection has demonstrated that private
plaintiffs cannot litigate their foreign antitrust injuries before the U.S. courts
merely by stating that they suffered these injuries as a consequence of the
existence and the functioning of a global antitrust cartel. The global nature of
antitrust cartels does not exempt the private plaintiffs from having to prove the
existence of anticompetitive effects within the U.S." and the required type of

relationship between anticompetitive conduct and antitrust injury.

3.1.3 Fairness in Adjudicating Anticompetitive Conduct

This subsection has to be read in conjunction with the previous subsection on
the global nature of anticompetitive conduct. This is because fairness is the only

explanation that the plaintiffs provided in support of their proposed new test on

% See subsection 3.1.1. and subsection 3.1.10. in this chapter below.

100 N .15,
191 N.40.
102 N 5.

'3 See subsections 3.1.7. and 3.1.10 of this chapter below.
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how to establish subject matter jurisdiction, i.e. that alleging the global nature

of anticompetitive conduct is sufficient to establish subject matter jurisdiction.

Therefore, the issue of fairness became relevant to the whole area of subject
matter jurisdiction. In other words, the question that this subsection will analyse
is whether relying on fairness on its own is sufficient to establish subject matter

jurisdiction of the U.S. courts.

The plaintiffs presented the fairness argument before the District Court by
arguing that the scope of U.S. antitrust laws should be expanded “in order to

compensate plaintiffs for defendants' acknowledged wrongdoing.”"*

The District Court rejected the plaintiffs’ fairness argument as being sufficient
basis for the formulation of a new test for subject matter jurisdiction by stating

that “[p]laintiffs may... have a remedy against... defendants abroad.”'*

The fairness argument was not raised or litigated further in the Emparan

litigation.

Despite the fact that the issue of fairness was argued only before the District
Court, it may be still worth commenting on it, as it is possible that it may be

raised in future litigation.

There are, however, two problems with the plaintiffs’ argument.

» Firstly, the plaintiffs raised the argument of fairness without providing
any explanation of whether, in general, there is scope for fairness within

the area of antitrust law.'®

% Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 2001 WL 761360,4 (D.D.C. June 7, 2001).

1% |pid.

1% |f the plaintiffs had conducted research on the goals of antitrust law and on the purpose of

private antitrust law enforcement, they would have noticed that the argument of fairness could
not be sustained in the way they framed it. For the explanation that antitrust is economic and
not moral enterprise and thus not having moral content see Herbert Hovenkamp, The Antitrust
Enterprise: Principles and Execution (Cambridge, Massachusetts, USA: Harvard University
Press, 2005), 47.
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» The second problem with the fairness argument is that it touches on the
basic question of antitrust law, i.e. whether the enforcement of antitrust
law is needed because it is fair or because it is the law and therefore has
to be enforced. This was the question that the adjudicating courts had to

consider in the initial stages'” of the development of antitrust law.'®

The way in which the District Court rejected the fairness argument is unclear.

» Firstly, the District Court rejected the fairness argument by relying on
foreign remedies. The District Court did not explain in what way the
foreign remedies justified the rejection of a fairness argument.

Therefore, the District Court’s statement raises the following questions:

* Is the existence of foreign remedies in the abstract sufficient to
reject the fairness argument, or should the plaintiffs have an

actual or foreseeable possibility of obtaining remedies abroad?

* Why is the existence of foreign remedies more relevant than the
existence of anticompetitive effects within the U.S. in rejecting

the fairness argument?

* Why is it not possible to establish subject matter jurisdiction of the

U.S. courts despite the existence of foreign remedies?

» Secondly, the District Court could have rejected the fairness argument
along the lines presented above based on the weakness of the plaintiffs’
presentation of the argument of fairness, i.e. in relation to the goals of
antitrust law, or to the purpose of private antitrust enforcement, or with

the argument of the historical development of antitrust law where it was

" This was the stage where the adjudicating courts were confronted with the problem of

interpreting the provisions of the Sherman Act, i.e. the choice between literal and
reasonableness interpretation.

108 Again, if plaintiffs had researched the history of antitrust law development, they might not have

been tempted to raise the fairness argument in the Empagran litigation.
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established'® that there is no place for a fairness argument in antitrust

law.

In conclusion, the analysis in this section indicates that the District Court
rejected the fairness argument in formulating the test of subject matter
jurisdiction but the reasons for rejecting the argument lack clarity and raise
some questions. The reasons for the District Court’s decision were not
considered further in the Empagran litigation. Therefore, it is submitted that the

fairness argument may be raised again in the future.

3.1.4 Standing in a Situation of Foreign Antitrust Injury

A private plaintiff has to satisfy, in addition to other elements,"® the
requirements of standing in order to obtain compensation'' for any suffered

antitrust injury.” The nature of the element of standing is controversial.' This

% N.106. See also Hans B. Thorelli, The Federal Antitrust Policy; Origination of an American
Tradition (Stockholm, Sweden: George Allen & Unwin Ltd., P.A. Norstedt & Séner, 1954), 445-
58; William Letwin, Law and Economic Policy in America; the Evolution of the Sherman Antitrust
Act (Edinburgh University Press, 1966), 167-81.

In a situation there exists antitrust violation (this is compulsory element, William Breit and
Kenneth G. Elzinga, “Private Antitrust Enforcement: The New Learning,” Journal of Law and
Economics 28, no. 2 (1985), 419), plaintiffs need to prove antitrust injury, causation, extent of
damages (Comment, “Antitrust Enforcement By Private Parties: Analysis of Developments in
the Treble Damage Suit,” The Yale Law Journal 61, no. 6 (1952); Thomas E. Kauper and
Edward A. Snyder, “An Inquiry Into the Efficiency of Private Antitrust Enforcement: Follow-on
and Independently Initiated Cases Compared,” The Georgetown Law Journal 74 (1986);
Comment, “Government Judgments as Evidence in Private Anti-Trust Proceedings: Section 5 of
the Clayton Act,” lllinois Law Review 46, no. 5 (1951); Laishley P. Jr. Wragg, “Private Suits
Under the Sherman Act: The New Injury-to-competitors Test,” Wayne Law Review 7 (1961)).
Plaintiffs need to prove that their antitrust injury was casued by anticompetitive effects of
antitrust violation (Joseph Bauer, “The Stealth Assault on Antitrust Enforcement: Raising the
Barriers for Antitrust Injury and Standing,” University of Pittsburg Law Review 62 (2001), 441.)
and that they are not better of because of antitrust violation (Breit and Elzinga, “28 J.I. & Econ.
405,” 430-32).

For the standing requirements with regard to interim remedies within the area of antitrust law
see Randolph S. Sherman, “Antitrust Standing: From Loeb to Malamud,” New York University
Law Review 51, no. 3 (1976); Daniel Berger and Roger Bernstein, “An Analytical Framework for
Antitrust Standing,” The Yale Law Journal 86, no. 5 (1977); Stephen Calkins, “Summary
Judgment, Motions to Dismiss, and Other Examples of Equilibrating Tendencies in the Antitrust
System,” Georgetown Law Journal 74(1986); Comment, “61 Yale L.J. 1010.”

110

111

"2 The analysis of whether private plaintiffs have fulfilled the requirement of standing is conducted

prior to the adjudicating court’s consideration of the merits of the private antitrust suit.

"3 Different tests exist to analyse antitrust standing (Bauer, “62 U. Pitt. L. Rev. 437,” 442; Clifford
A. Jones, Private Enforcement of Antitrust Law in the EU, UK, and USA (New York, US: Oxford
University Press, 1999), 159-73; John J. Flynn, “Rethinking Sherman Act Section 1 Analysis:
Three Proposals for Reducing the Chaos,” Antitrust Law Journal 49 (1980), 1597). It means
there does not exist uniform workable test for antitrust standing analysis (Comment, “Fifty Years
of Sherman Act Enforcement,” The Yale Law Journal 49, no. 2 (1939), 269,273). In addition,
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notwithstanding, standing remains a valid requirement within the area of private

antitrust law.

Therefore, the purpose of this subsection is to analyse how the adjudicating
courts in the Empagran litigation shaped the standing requirement in a situation
where foreign private plaintiffs claim compensation for antitrust injury they

have suffered outside the U.S.

The issue of standing was litigated in Empagran before the District Court™ and
before the first Court of Appeals'. The second Court of Appeals'® did not
provide any view on the issue of standing. Nevertheless, the second Court of
Appeals provided an explanation of the relationship between subject matter

jurisdiction and standing.

The issue of whether foreigners have standing was argued before the District
court. In other words, the issue of standing was focused on the question whether

non-U.S. nationals can bring a private antitrust suit before the U.S. courts."”

The District Court did not decide on the issue of the standing of the foreign
plaintiffs who litigated their foreign antitrust injury before the U.S. courts
because there was no need to do this.”” The reason why the District Court did

not find any need to rule on the issue of standing was that the plaintiffs were

different adjudicating courts may apply the same antitrust standing test in different ways (Berger
and Bernstein, “86 Yale L.J. 809,” 810; Flynn, “49 Antitrust L.J. 1593,” 1598). There exists some
attempts of making coherent framework within which to analys antitrust standing (Max Huffman,
“A Standing Framework for Private Extraterritorial Antitrust Enforcement,” SMU Law Review 60,
no. 1 (2007); Berger and Bernstein, “86 Yale L.J. 809”; Milton Handler, “The Shift From
Substantive to Procedural Innovations in Antitrust Suits — the Twenty-Third Annual Antitrust
Review,” Columbia Law Review 71, no. 1 (1971)). These attempts have not resusted to be
successful (William H. Page, “The Scope of Liability for Antitrust Violations,” Stanford Law
Review 37 (1985); Richard B. Tyler, “Private Antitrust Litigation: The Problem of Standing,”
University of Colorado Law Review 49 (1978)).

4 N.3.
5 N.15.
6 N.40.

"t s appropriate to mention that another question was raised before the District Court which

related to domestic purchasers having standing [see Empagran S.A. v. F. Hoffman-LaRoche,
Ltd., 2001 WL 761360,5-6 (D.D.C. June 7, 2001)]. Due to the fact that the standing of domestic
purchasers was not the issue that was relevant before the Court of Appeals [Empagran S.A. v.
F. Hoffman-LaRoche, Ltd., 315 F.3d 338, (D.C.Cir.2003); Empagran S.A. v. F. Hoffman—
LaRoche, Ltd., 417 F.3d 1267 (D.C.Cir.2005). [F. Hoffman-LaRoche, Ltd. v. Empagran S.A.,
542 U.S. 155 (2004)] it is not an issue that requires particular consideration.

"8 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 2001 WL 761360,5 (D.D.C. June 7, 2001).
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"9 The same

not granted subject matter jurisdiction over their claim.
requirement, i.e. that the issue of standing can be litigated only after the
requirement of subject matter jurisdiction is satisfied, can also be derived from
the Court of Appeals’'® decision after the Supreme Court™ referred the case

back to the Court of Appeals.

Therefore, conclusion of the District Court and the Court of Appeals'” on the
issue of standing was that it can be assessed only if the foreign plaintiffs, who
bring a private antitrust law suit before the U.S. courts, satisfy the requirements

of subject matter jurisdiction.

The plaintiffs argued before the District Court that foreigners have standing if
two conditions are satisfied: firstly, if the alleged anticompetitive conduct has
the requisite impact on U.S. commerce, and secondly, if the plaintiffs’ injuries
occur in a global market and this global market necessarily includes U.S.

commerce.'” They relied on the Transor'* case to support this argument.

The defendants before the District Court argued that in order to have standing,
the plaintiffs have to have been injured in U.S. commerce, otherwise they fall
outside the class of persons whom the Sherman Act is designed to protect.' The
defendants formulated the argument by reference to the In Porters'® case,
relying specifically on the part of the judgment where the court stated that “the
concerns of the antitrust laws is the protection of American consumers and
American exporters, not foreign consumers or producers.”’® The problem
remains that it is not clear how the defendants transformed the stipulation in

128

the In Porters'® case as to the protection being based on ‘nationality’ (i.e. only

"9 Ibid.

120 N.84.

2! N.5.

122 N.40.

' N.118.

2% Transnor (Bermuda) Ltd. v. BP North America Petroleum, 738 F.Supp. 1472 (S.D.N.Y.1990).
12 N.118.

'26 The ‘In’ Porters, S.A. v. Hanes Printables, Inc., 663 F.Supp. 494 (M.D.N.C.1987).

27'N.118 citing The ‘In’ Porters, S.A. v. Hanes Printables, Inc., 663 F.Supp. 494,499
(M.D.N.C.1987).

128 N.126.
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U.S. nationals are protected) into the protection being based on ‘location of
injury’ (i.e. only for those who are injured in the U.S. commerce). This means
that in the defendants’ view, only plaintiffs who had suffered injuries in

transactions that were concluded in the U.S. had standing.

As mentioned above, the District Court did not decide on the issue of standing.
Therefore, the judgment of the District Court does not provide any guidance as

to which of the litigants’ arguments is correct.

Standing was an important issue to be decided by the Court of Appeals. The
defendants raised the issue of lack of standing with the purpose of dismissing the
private antitrust suit should the Court of Appeals grant subject matter

jurisdiction to private plaintiffs for their foreign antitrust injury.'®

With regard to the conditions that private plaintiffs have to fulfil to satisfy the

requirement of standing, the Court of Appeals stated:

“To meet the constitutional requirements of standing under the Clayton
Act, an antitrust plaintiff must establish “injury-in-fact or threatened

injury-in-fact caused by the defendant’s alleged wrongdoing.”"*°

In support of this position, the Court of Appeals cited the Andrx Pharms™' case

132

and the Associated Gen. Contractors' cases.

The Court of Appeals’ statement approved the plaintiffs’ explanation of the
requirement of ‘injury-in-fact’ and ‘antitrust injury’. In this regard, the

plaintiffs cited the Atlantic Richfield™ and Brunswick'™ cases. The Court of

'2% See Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,357 (D.C.Cir.2003).
130 .
Ibid.

3" Andrx Pharmaceuticals, Inc. v. Biovail Corp. Intern., 256 F.3d 799 (D.C.Cir.2001).

32 Associated General Contractors of California, Inc. v. California State Council of Carpenters, 459

U.S. 519 (1983).

33 Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 495 U.S. 328, 110 S.Ct. 1884, 1891,
109 L.Ed.2d 333 (1990).

3% Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 97 S.Ct. 690, 50 L.Ed.2d 701
(1977).
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Appeals concluded that “The foreign purchasers have constitutional

standing.”"®

There are three problems with the Court of Appeal’s conclusion.

> Firstly, the Court of Appeals focused on ‘constitutional standing’. The
requirements that a private plaintiff has to fulfil to be granted
constitutional standing are not exactly the same as antitrust law standing

requirements.'®

» Secondly, the Court of Appeals, in reaching its conclusion, relied on case
law that regulated the requirements of antitrust standing within the
domestic context. In that case law, all the litigants had U.S. nationality

and the antitrust injury was domestic (i.e. suffered within the U.S.).

» Thirdly, the Court of Appeals stated that ‘foreign purchasers’ have
standing. This conclusion does not provide an explanation to whether the
reasoning behind the decision is that all foreigners have standing (i.e.
nationality does not matter for the purposes of standing) or that all
foreign antitrust injury can be litigated before U.S. courts (i.e. the place

where antitrust injury is suffered does not matter).

With regard to the issue of standing, the Court of Appeals ruled that the
plaintiffs have to be ‘proper plaintiffs’ to be granted standing. The Court of
Appeals stated:

“In addition [to antitrust injury], we must consider the following
additional... factors to determine whether appellants are “proper
plaintiffs”: “the directness of the injury, whether the claim for damages
is ‘speculative,’ the existence of more direct victims, the potential for

duplicative recovery and the complexity of apportioning damages.”"’

"%5N.129.
13 See Chapter 6, subsection 4.2 .4.
37 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,358 (D.C.Cir.2003).
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The Court of Appeals determined the above stated requirements of standing by
making a reference to the Associated Gen. Contractors™ and the Andrx

Pharms™® cases.

The Court of Appeals then evaluated whether these requirements of standing
were satisfied in the Empagran litigation and concluded that: 1) injury had been
direct, 2) the claims for damages were not speculative, and 3) there was no risk
of duplicative recovery or complex damage apportionment.* The Court of

Appeals reached this conclusion on the basis that:

“The foreign plaintiffs allegedly purchased vitamins at inflated prices
directly from the defendants, and their injury arose from defendants’

alleged conspiracy to inflate prices”.™"

The Court of Appeals’ rationale in establishing the requirements of standing in a

situation of private plaintiffs litigating foreign antitrust injury is problematic.

» Firstly, mentioning antitrust injury as one of the requirements of antitrust
standing brings into question whether the adjudicating court is aware of
the distinction between antitrust injury and antitrust standing.'” The
Court of Appeals explained the element of antitrust injury by reference to
the Brunswick'* and Zenith Radio'* cases. In these two cases antitrust
injury was domestic and the factual situation in these two cases is not

comparable to the Empagran situation.

%8 N.132.
9 N.131.
140 N.137.

1 Ibid.

%2 See n.113 and Chapter 6, subsections 4.2.3. and 4.2.4. Compare with Section of Antitrust Law

American Bar Association, Proving Antitrust Damages; Legal and Economic Issues (American
Bar Association, 1996), 6. For explanation of antitrust injury see Robert Pitofsky, “Antitrust in the
Next 100 Years,” California Law Review 75 (1987), 313; Bauer, “62 U. Pitt. L. Rev. 437,” 4309;
William E. Kovacic, “The Intellectual DNA of Modern U.s. Competition Law for Dominant Firm
Conduct: The Chicago/harvard Double Helix,” Columbia Business Law Review 2007, no. 1
(2007), 56. For explanation of antitrust standing see Page, “37 Stan. L. Rev. 1445”; Elizabeth T.
Lear, “Federalism, Forum Shopping, and the Foreign Injury Paradox,” William and Mary Law
Review 51, no. 1 (2009); Charles A. Sullivan, “Breaking Up the Treble Play: Attacks on the
Private Treble Damage Antitrust Action,” Seton Hall Law Review 14 (1983).

43 N.134.
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» Secondly, the requirements of antitrust standing as presented by the
Court of Appeals were developed for domestic private antitrust law
litigation purposes and have not been formulated with consideration of
foreign antitrust injury. Therefore, it is worth noting that the Court of
Appeals did not deem it relevant to question whether the different nature
of antitrust injury (i.e. foreign antitrust injury) required a modified

approach to the issue of antitrust standing.

Thus the defendants’ objection to the Court of Appeals’ conclusion that the
plaintiffs have standing has to be considered as welcome. The defendants’
objection required the Court of Appeals to evaluate the elements of standing
within the factual context of anticompetitive conduct, anticompetitive effect

and antitrust injury that extend beyond the territorial borders of the U.S.

The defendants argued that “[h]Jundreds of U.S. plaintiffs, as well as a class of
domestic purchasers, who have sued the defendants’'* were more appropriate
plaintiffs than the plaintiffs in the Empagran litigation and for this reason the

plaintiffs should not have been granted standing.

The Court of Appeals responded to this argument by stating that

“...domestic plaintiffs have not been harmed more directly by foreign

effects of conspiracy than foreign purchasers”'*

and that the defendants

“...do not suggest that domestic plaintiffs can seek to recover for the

same injury as foreign plaintiffs suffered.”""’

The Court of Appeals’ reasoning was that foreign antitrust injury may be
attributed to (i.e. caused by) different/separate type of anticompetitive effects

from those that cause domestic antitrust injury. This difference in

144 Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 89 S.Ct. 1562, 23 L.Ed.2d 129
(1969).

Y Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,359 (D.C.Cir.2003).
%6 |bid.
"7 Ibid.
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anticompetitive effects that cause antitrust injury means that the source of
directness of antitrust injury may be different for domestic antitrust injury and
foreign antitrust injury. Therefore, both the plaintiffs, i.e. those who suffer
domestic antitrust injury and those who suffer foreign antitrust injury, may
simultaneously satisfy the requirement of standing'® and litigate their private

antitrust suit for antitrust injury that is specifit to them.

In support of the decision that private plaintiffs who suffer foreign antitrust
injury do fulfil the requirement of directness and, therefore, are appropriate

plaintiffs, the Court of Appeal relied also on the policy of deterrence.

The Court of Appeals stated in this regard that

“...the foreign plaintiffs play an important role in the deterrence of the
global conspiracy, a role that cannot be filled adequately by the

domestic plaintiffs alone”."

The use of deterrence in the regulation of antitrust standing is a surprising
approach to be taken by the Court of Appeals. There are two reasons why the
approach relying on deterrence in deciding the issue of antitrust standing may

be problematic.

» Firstly, the policy of deterrence is not used in elaborating the issue of
antitrust standing in a situation where the litigated antitrust injury is of

domestic nature.™

» Secondly, the Court of Appeals does not explain the relationship between
the element of deterrence and other elements used as requirements to be
fulfilled before antitrust standing is granted. In a situation where

deterrence is attributed greater relevance compared to other established

8 See ibid.

%9 |bid.

1901t s important to emphasise that within the domestic context, standing is perceived as an

obstacle that courts have introduced in private antitrust enforcement cases. One of the
arguments used in support of this view is that limiting the chances of private plaintiffs to
succeed in a private antitrust suit by requiring the private plaintiff to fulfil requirements of
standing is to undermine one of the purposes of private antitrust law enforcement, i.e. to deter
anticompetitive conduct. See n.113.
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elements in adjudicating the issue of standing, these other elements lose
significance. In a situation where deterrence is the most prominent or the
only element in adjudicating the issue of standing, this may result in an
outcome where every single private party who is affected by
anticompetitive conduct can bring a private antitrust suit before the U.S.
courts. Such an outcome would certainly not be in conformity with the
purpose of antitrust laws and with the aims of private antitrust law

enforcement.™

The Court of Appeals’ ruling on the issue of standing is not questionable only
because of the failure to analyse the particularities in litigating domestic and
foreign antitrust injury before granting standing. It is also problematic that the
Court of Appeals did not explain the difference between the requirements that a
private plaintiff has to satisfy to be granted subject matter jurisdiction and

those that a private plaintiff has to satisfy to be granted standing.

This confusion as to the difference in requirements for establishing subject
matter jurisdiction and standing is evidenced by the way the defendants argued
that the plaintiffs lacked standing as well as the Court of Appeals’ response to

these arguments.

The defendants argued that the private plaintiff does not have standing to
litigate foreign antitrust injury before the U.S. courts because antitrust laws
prohibit price fixing only in U.S. commerce and not in markets where the
plaintiffs in the Empagran litigation purchased the products (i.e. in outside the
U.S.).™

The Court of Appeals rejected the defendants’ argument by stating:

1 See Herbert Hovenkamp, “Antitrust’s Protected Classes,” Michigan Law Review 88 (1989);

Spencer Weber Waller, “The Incoherence of Punishment in Antitrust,” Chicago-Kent Law
Review 78, no. 1 (2003), 211; John C. Jr. Coffee, “Rescuing the Private Attorney General: Why
the Model of the Lawyer as Bounty Hunter is Not Working,” Maryland Law Review 42, no. 2
(1983), 215,218.

%2 N.137.



Alen Balde, 2016 Chapter 2: Empagran 59

“The antitrust laws do not merely forbid price-fixing in U.S. commerce,

but rather forbid price-fixing that harms U.S. commerce’>

and then continuing:

“...antitrust laws forbid the fixing of prices in foreign markets where that

conduct harms U.S. commerce”."™*

These two sentences demonstrate that the Court of Appeals applied the same
rationale to the purposes of standing as to establishing subject matter
jurisdiction, i.e. that the antitrust law of the U.S. applies when anticompetitive

conduct causes anticompetitive effects within the U.S.

The use of subject matter jurisdiction rationale to decide the issue of standing is
suggested also by the selection and use of case law precedents that the Court of
Appeals cited in taking such a position on standing. The Court of Appeals relied
on the Laker™ and Alcoa™ cases where the controversial issue was the subject
matter jurisdiction and not the element of standing. The Court of Appeals
formulated its decision on standing by making reference also to the Pfizer'™
case, where the Supreme Court stated that foreigners have the right to a
remedy under U.S. antitrust law. The Supreme Court in the Pfizer case did not
formulate this statement for the purposes of determining standing. In addition,
the factual situation in the Pfizer case was different from the one in Empagran
case. Private plaintiffs in the Empagran case litigated antitrust injury that is
considered as foreign, while in the Pfizer case plaintiffs litigated antitrust injury

that was domestic, i.e. suffered in the U.S.

The same type of confusion with regard to whether the issues of subject matter
jurisdiction and standing are separate and require different types of rationale

arises from the following statement:

%3 Ibid.

> Ibid.

155 | aker Airways Ltd. v. Sabena, Belgian World Airlines, 731 F.2d 909 (D.C.Cir.1984).

1% U.S. v. Aluminum Co. of America, 148 F.2d 416 (2d Cir.1945).

" Pfizer, Inc. v. Government of India, 434 U.S. 308, 98 S.Ct. 584, 588, 54 L.Ed.2d 563 (1978).
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“..where anticompetitive conduct harms domestic commerce, FTAIA
allows foreign plaintiffs injured by anticompetitive conduct to sue to
enforce the antitrust laws similarly persuade us that the antitrust laws

intended to prevent the harm that the foreign plaintiffs suffered here

[in the Empagran litigation]."™®

Furthermore, the above statement raises two additional questions.

» Firstly, is FTAIA really the statute that regulates, in addition to subject

matter jurisdiction, the issue of standing?'®

» Secondly, is it possible to use analysis conducted with the purpose of
reaching a decision on subject matter jurisdiction as sufficient on its own

also for delivering a decision on standing?

To understand the position of the Court on Appeals on standing in a situation
where private plaintiffs litigate foreign antitrust injury, it is important to make a

reference to the following conclusion reached by the Court of Appeals:

“Where defendants' global conspiracy harms U.S. commerce, the mere
fact that the foreign purchasers bought vitamins solely in foreign
markets does not mean that the foreign purchasers lack standing to

sue 29160

To understand the meaning of this statement, it is important to consider the

statement in sections:

a.) Anticompetitive conduct is global conspiracy;

b.) Anticompetitive effects that conduct under a.) above causes are such that

the global conspiracy harms U.S. commerce. This means that in the factual

198 N.137.
1% See Chapter 3.
160 N.137.
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situation that is the object of analysis, anticompetitive effects are present
within the U.S.;™

c.) Purchasing, i.e. concluding transactions that injured private plaintiffs took

place outside the U.S.

d.) Purchasers were of non-U.S. nationality

In a situation where the conditions under (a) and (b) above are met, the
plaintiffs cannot be refused to be granted standing merely because of the fact
that private plaintiffs concluded transactions outside the U.S. Therefore, the
place where transactions are concluded does not have an impact on deciding the
issue of standing. In addition to this, it could be inferred from the statement

that the nationality of the plaintiffs has no impact on obtaining standing.

In conclusion, private plaintiffs have to satisfy the requirement of standing also
in situations where they are of non-U.S. nationality, and when they suffer
antitrust injury outside the U.S. due to transactions they concluded outside the
U.S. It is submitted that the judgments of the District Court and of the two
Courts of Appeals are authority for the conclusion that standing becomes
relevant only after private plaintiffs are granted subject matter jurisdiction to

litigate their antitrust injuries before the U.S. courts.

Furthermore, the adjudicating courts construed the standing requirements that
plaintiffs in the Empagran litigation were expected to fulfil by relying on
standing requirements that were developed by the U.S. courts for domestic
situations (i.e. for litigants that were of the U.S. nationality and where the
antitrust injury was suffered within the U.S.). Moreover, the anticompetitive
conduct that causes violation of the U.S. antitrust law was not exactly the same

as the one that was litigated in Empagran, i.e. of global (international) nature.

Therefore, it is submitted that the standing requirements have to be evaluated

to what extent the international context may change their substance. The Court

%! Therefore, the requirements of subject matter jurisdiction (under the ‘old’ test) and the first of the

requirements under FTAIA (the ‘new’ test) are satisfied.
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162

of Appeals™ has relied on the argument of deterrence and effect within the U.S.
in reaching the decision on standing but neither of these arguments has any role
in adjudicating standing in a domestic context. In addition to this, the Court of
Appeals'® concluded that both private plaintiffs (i.e. those who suffer domestic
antitrust injury) and those who suffer foreign antitrust injury can be considered
proper plaintiffs. In this regard, the Court of Appeals explained that both
categories of plaintiffs can suffer antitrust injury that is directly caused by
anticompetitive conduct and, therefore, both categories of plaintiffs can litigate
their claim and obtain compensation for the antitrust injury they suffered. This
reasoning means that the category of private plaintiffs who are entitled to
litigate antitrust injury before the U.S. courts is extended. Therefore, the
question remains whether the definition of antitrust injury, as provided by the
U.S. courts for domestic purposes,™ has to be altered in the international

context.

3.1.5 Determination of Anticompetitive Conduct

The discussion in the subsections above addressed the importance of the
existence of anticompetitive effects within the U.S. The last subsection, i.e. the
one on standing, addressed the relevance of the antitrust injury. None of the
above sections has considered the question as to what constitutes
anticompetitive conduct in violation of U.S. antitrust law which the private
plaintiffs have to demonstrate in order to prove that they suffered antitrust
injury at the hands of the defendants.

The subsection above explained that private plaintiffs could not obtain subject
matter jurisdiction merely by stating that they suffered antitrust injury in

relation to a global (international) cartel' and that they can be granted subject

162 N.15.
183 |pid.
184 See n.142.

'%% See the subsection on global nature of anticompetitive conduct, where it was explained that
private plaintiffs have to allege also the presence of anticompetitive effect within the U.S. and
establish the required relationship between these anticompetitive effects within the U.S. and the
antitrust injury they have suffered.
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matter jurisdiction of the U.S. court in a situation where transactions in which

private plaintiffs suffered antitrust injury were concluded outside the U.S.

The present subsection focuses on the factual elements in which the defendants
were involved which have to be proven in order to satisfy the requirement that

there should exist anticompetitive conduct.

The question of what constitutes anticompetitive conduct was raised by the
litigants before the Court of Appeals. The plaintiffs argued “that the relevant
conduct is the “massive international cartel, exercising global market power” '
whereas defendants argued “that the relevant conduct is solely the market

transactions between them and the foreign plaintiffs overseas'®’

The distinction between the plaintiffs and the defendants in terms of the
elements of defendants’ activity which should constitute anticompetitive
conduct mirrors the litigants’ submissions as to the test for subject matter

jurisdiction.

The plaintiffs argued that the U.S. courts should have subject matter jurisdiction
in every situation where the antitrust cartel has an international (global)
nature.'® The defendants argued that the only part of the antitrust cartel that is
relevant to deciding the issue of subject matter jurisdiction of U.S. court is the
place where the transactions between the plaintiffs and the defendants took

place.'®

Therefore, in a situation where the defendants’ view on what constitutes
anticompetitive conduct prevails, this would result in the U.S. courts having
subject matter jurisdiction only in those situations where transactions in which
private plaintiffs suffered antitrust injury took place within the U.S.
Consequently, this would result in foreign injuries not being able to be litigated

before the U.S. courts. The defendants before the Court of Appeals followed the

1% Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,344 (D.C.Cir.2003).
"7 Ibid.
'%8 See subsection 3.1.2. of this chapter above.

'%% See subsection 3.1.1. of this chapter above.
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logic that the District Court'” sustained, i.e. that transactions between plaintiffs

and defendants constitute anticompetitive conduct.

The Court of Appeals took the opposite view to the District Court and preferred
the position taken by the plaintiffs.””" In support of its position, the Court of

'2-.and Den Norske'”® cases. Both cases support a

Appeals referred to the Kruman
‘broader definition of anticompetitive conduct’, i.e. that anticompetitive

conduct is cartel and not transactions.

In conclusion, the analysis provided in this subsection explains that for private
parties who suffer antitrust injury it is not sufficient to allege that they suffered
their antitrust injuries because they concluded transactions with the defendants.
Limiting allegations to transactions that the plaintiffs concluded with the
defendants will not benefit plaintiffs. The Empagran litigation shows that private
plaintiffs are expected to prove that the defendants’ activities constitute
anticompetitive conduct by alleging and proving the existence (operation) of an

antitrust cartel.

The requirement that only by proving the existence of an antitrust cartel will
adjudicating courts be able to classify the defendants’ activity as
anticompetitive conduct may potentially place an immense burden on private
parties. This is particularly likely in situations where the antitrust cartel is
global. In this type of situation private parties may conclude transactions and
suffer injury, but they may be unable to gather all the data necessary to prove
the operation of a global antitrust cartel. This may well present a difficult (or

even impossible) task to complete.

' Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 2001 WL 761360,2-3 (D.D.C. June 7, 2001).
1 N.166.
72 N19.

3 N.18.

174 Despite the fact that it may be difficult for private plaintiffs to prove the global nature of a cartel,

private plaintiffs will be willing to undertake such task only if the global nature of the cartel will
show the real nature of the transactions they concluded with defendants. These transactions,
when analysed individually, may be legal, but when analysed in relation to the functioning of a
global cartel, they may become illegal.
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3.1.6 Determining the Relevant Element of Controversy

The purpose of this subsection is different from the other subsections in this
chapter. The other subsections present facts, issues, and conclusions that were
litigated before the adjudicating courts in the Empagran litigation. Therefore,
these subsections are substantial, i.e. they provide rules and arguments that can

be used by litigants and courts in future litigation.
In contrast, this subsection is precautionary. Its purposes are threefold:

a.) It argues that adjudicating courts played an active role throughout the
Empagran litigation. It will demonstrate that the courts did not merely
adjudicate the issues presented to them, but they were actively raising

other issues to which the courts then provided answers (i.e. decisions).

b.) It explains the extent to which factual situations in the Empagran
litigation were determined. In other words, this subsection explains that
decisions (rulings) delivered by the adjudicating courts are limited to the
factual situations that the courts themselves actively established with
the purpose of deciding how judicial power should be exercised. These
conditions or situations may not necessarily be the same as in the
Empagran situation. In addition to this, the conditions and situations on
which adjudicating courts delivered their opinion are not the only ones

that may be present in reality.

c.) It acts as a reminder that for all the following subsections to be correctly
understood, it is important to bear in mind the active and questionable

activity of the adjudicating courts in delivering their decision.

3.1.6.1 The Activity of the District Court
The District Court formulated the main question to decide as follows:

“The critical question in this case is whether allegations of a global price
fixing conspiracy that affects commerce both in the United States and in

other countries gives persons injured abroad in transactions otherwise
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unconnected with the United States a remedy under our antitrust

laWS 29175

Comparing this question with allegations presented by the litigants before the
District Court, no explanation can be found as to why the District Court stated
that transactions in which plaintiffs were injured were “unconnected with the
United States”. In the subsections above it was explained how this question
influenced the arguments put forward by the litigants and by the all Empagran

176

courts in deciding the issue of subject matter jurisdiction,”® and the issue of

what constitutes anticompetitive conduct."”’

3.1.6.2 The Activity of the first Court of Appeals

The first Court of Appeals undertook a similar way of determining the issue of
controversy. The first Court of Appeals formulated the question in the following

way:

“The precise issue presented in this appeal is whether the “gives rise to a
claim” requirement under 86a(2) of FTAIA authorizes subject matter
jurisdiction where the defendant's conduct affects both domestic and
foreign commerce, but the plaintiff's claim arises only from the conduct's

foreign effect.

In other words, the question is whether FTAIA precludes actions under
the Sherman Act unless a plaintiff shows that the injuries it seeks to
remedy arise from the anticompetitive effects of the defendant's conduct
on U.S. commerce; or, alternatively, is it enough for a plaintiff to show
that the anticompetitive effects of the defendant's conduct on U.S.
commerce give rise to an antitrust claim under the Sherman Act by

someone, even if not the plaintiff who is before the court”."”

"5 N.63.

'7® See subsections 3.1.1. and 3.1.2. of this chapter above.
"7 See subsection 3.1.5. of this chapter above.

"% N.166.
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There are two problems with the first Court of Appeals’ formulation of the

question that requires a decision.

> Firstly, the first Court of Appeals does not explain and the judgment does
not provide any grounds for the first Court of Appeals’ statements 1) that
the antitrust cartel produces anticompetitive effects in the U.S. and
foreign countries and that these anticompetitive effects in the U.S. and
foreign countries are not connected; 2) that the plaintiffs’ claim (i.e.
plaintiffs suffering antitrust injury) results only from anticompetitive

effects in foreign countries.

In a situation that the first Court of Appeals did not formulate the

question in such a way, the following questions might become relevant:

* Under what conditions is it possible to decide whether the
anticompetitive effects that exist in different countries and are
caused by an international (global) antitrust cartel are independent
or are interconnected in a way that one cannot exist without the

other?

* In a situation where an international (global) antitrust cartel causes
anticompetitive effects in different countries and these effects are
interconnected in a way that one cannot exist without the other
(i.e. transborder'”), is it possible to formulate a private antitrust
suit in such a way that the antitrust injury arises from such

anticompetitive effect?

> Secondly, the first Court of Appeals’ predetermination that the plaintiffs’
claim (based on a foreign antitrust injury) arose only out of the
anticompetitive effect which took place in the foreign country (i.e.
foreign anticompetitive effect is isolated from anticompetitive effects in
other countries, including the U.S.) influenced the Court of Appeals’
perception of the alternative (possible) interpretations of the FTAIA. The

problem is that the first Court of Appeals did not explain why the FTAIA

'"® For the detailed definition of transborder effects see Chapter 5, section 2.
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can only be interpreted in two ways - either that the antitrust injury has
to arise out of anticompetitive effects which occurred in the U.S. or that
the foreign antitrust injury can be litigated before the U.S. courts under
the condition that anticompetitive conduct causes anticompetitive effects
within the U.S. and someone within the U.S. may also bring a private

antitrust claim out of the same anticompetitive conduct.

3.1.6.3 The Supreme Court Case

The Supreme Court was also clear as to the focus of its decision. The Supreme
Court stated:

“We here focus upon anticompetitive price-fixing activity that is in
significant part foreign, that causes some domestic antitrust injury, and

that independently causes separate foreign injury.”'®

The Supreme Court divided the key issue into three segments; namely,

“..The issue before us concerns (1) significant foreign anticompetitive
conduct with (2) an adverse domestic effect and (3) an independent

foreign effect giving rise to the claim.”®

There is nothing wrong with the adjudicating court determining the issues it is
expected to resolve. The problem arises where the issues as determined by the
Supreme Court do not appear to adequately address the allegations, the facts as
found by the District Court, and the reasoning of prior judgments. There are
three problems with the Supreme Court’s determination of the core issues which

it decided required adjudication.

» Firstly, the Supreme Court referred to the anticompetitive conduct (i.e.
anticompetitive price-fixing activity) as being “in significant part
foreign”. The problem with this classification is that it does not

correspond to the plaintiffs’ allegations and to the facts that were

'8 £ Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,158 (2004).
'8! F. Hoffman-LaRoche, Ltd., v. Empagran S.A., 542 U.S. 155,159,162 (2004).
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pleaded before the District Court'® and before the first Court of
Appeals.' The litigants and both lower courts accepted the conduct to
have taken place by a global (international) cartel and it was not at any
point mentioned that this cartel was “in significant part foreign”. In
addition to this, classifying the cartel as “in significant part foreign” does
not even correspond to the Supreme Court’ factual ground that the
Supreme Court uses in explaining the issues of concern. The Supreme
Court explained factual grounds as: “..this case involves vitamin sellers
around the world that agreed to fix prices, leading to higher vitamin

prices in the United States...”."®

Secondly, it is not clear how and on what grounds the Supreme Court
classified this global (international) cartel to be “in significant part
foreign”. The Supreme Court did not explain any of the following: what
elements make this cartel global; which elements of this cartel makes it
‘foreign’ and which make it ‘domestic’, and shouldthe different elements

be balanced to classify the cartel as ‘foreign’ or ‘domestic’?

Thirdly, there is no explanation as to why the Supreme Court limited its
adjudication to a situation where the foreign antitrust injury is
independent. The only explanation that the Supreme Court gave as a
reason for formulating the key issue in the manner it did was that the
members of this cartel around the World fixed prices and this “...[lead] to
higher vitamin prices in the United States and independently [lead] to
higher vitamin prices in other countries...”."® Neither the litigants nor
lower courts, i.e. the District Court™ and the first Court of Appeals',
had mentioned or determined that the foreign antitrust injury that was
litigated in the Empagran litigation was “independent” from domestic
injury. In addition to this, the Supreme Court did not explain the

conditions under which a foreign antitrust injury can be classified as

%2 N.3.

83 N.15.
'8 F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,159 (2004).

'8 |bid.
18 N.3.

187 N.15.
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“independent”. Classifying a foreign antitrust injury without providing
reasoning and conditions under which a foreign antitrust injury can be
considered as ‘independent’ is problematic for future litigants and future
adjudicating courts. Therefore, it is submitted that the classification of
an antitrust injury as ‘independent’ or ‘dependent’ (transborder'®)

remains an open question.

The only explanation as to why the Supreme Court formulated the central issue

in this manner can be found in the following quotation:

“..question [i.e. issues of controversy] presented assumes that the

relevant “transactions occurr[ed] entirely outside U.S. commerce.”'®

It is important to note that the Supreme Court interpreted the relevant FTAIA
provision and formulated the test for subject matter jurisdiction on the basis of
an assumed factual situation. Is it possible that the Supreme Court’s judgment
did not address the actual factual situation of the Empagran litigation? The
answer to this question cannot be found in the following statement by the

Supreme Court’s:

“Respondents have never asserted that they purchased any vitamins in

the United States or in transactions in United States commerce”.'®

If the Supreme Court based its reasoning and decision on this particular
assumption then it is submitted that the Supreme Court’s decision has to be

rejected in full.

In general, it is difficult to oppose the decision that where the foreign antitrust
injury is independent from the anticompetitive effects within the U.S., then
subject matter jurisdiction cannot be granted.™ The problem arises where the
foreign antitrust injury is classified as independent only because the transaction

concluded between the parties took place outside the U.S.

'8 For the explanation see Chapter 5, subsection 2.1.

89 N.27.
190 |pid.

91 See subsection 3.1.7. of this chapter below.
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It is submitted that the transaction having taken place outside the U.S. cannot
be a conclusive factor on its own to establish whether foreign antitrust injury is
independent from the anticompetitive effects within the U.S. In addition,
considering merely the place where the transactions are concluded in
determining the nature of foreign antitrust injury fails to take into account the
particularities of a global (international) cartel and its impact on the extent of
anticompetitive effects and antitrust injury. Last but not least, the Supreme
Court’s assumption that “transactions occurr[ed] entirely outside U.S.

7192 is inconsistent with some of its other conclusions. The Supreme

commerce.
Court also stated that “..anticompetitive price-fixing activity that is in
significant part foreign, that causes some domestic antitrust injury...”."” Thus,
it is submitted that by classifying anticompetitive conduct as foreign only to a
“significant” extent, and accepting that this anticompetitive conduct caused
also “some domestic” antitrust injury, cannot lead to the conclusion that
transactions outside the U.S. have to be evaluated without considering their

relationship with anything that took place within the U.S.

Unfortunately, the Supreme Court did not assume only that “relevant
“transactions occurr[ed] entirely outside U.S. commerce.”’** More significant is

the assumption:

“..that the foreign effect, i.e., higher prices in Ukraine, Panama,
Australia, and Ecuador, was independent of the domestic effect, i.e.,

higher domestic prices.”'%

The above critique is based on the argument that the Supreme Court made

assumptions on three factual situations:

1. That the transactions between the plaintiffs and the defendants occurred

entirely outside U.S. commerce;

192 N.27.
19 N.180.
19 N.27.
"% Ibid.
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2. That anticompetitive effects outside the U.S. are independent from

anticompetitive effects within the U.S.;

3. That antitrust injury outside the U.S. (foreign antitrust injury) is

independent from the anticompetitive effects within the U.S.

The Supreme Court’s interpretation of the relevant FTAIA provision for the
purpose of formulating the test for subject matter jurisdiction was based on the

above three factual assumptions. Thus the Court ruled that

“..exception’® does not apply where the plaintiff's claim rests solely on

the independent foreign harm.”"’

Therefore, the problematic aspect of the Supreme Court’s judgment is that the
test it provided for establishing the subject matter jurisdiction is based on a
factual situation which does not correspond to the Empagran situation. The
Supreme Court stated as a justification for the basis of its decision that the
Court of Appeals' had made the same assumption'®. Unfortunately, there are

two problems with relying on the Court of Appeals®” in this situation.

> Firstly, the first Court of Appeals has never made such an assumption.®’

> Secondly, even if the first Court of Appeals had made such an assumption,
the assumption would have had no significant impact on the first Court of
Appeals’ decision. The first Court of Appeals’ decision would be the same
irrespective of this assumption.”? This is because of the type of
interpretation of the FTAIA provision and the wording of the subject

matter jurisdiction test*® that the first Court of Appeal formulated.

% | e. that the Sherman Act applies in a situation where direct, substantial and reasonably
foreseeable effect on domestic commerce gives rise to a claim.

97 N.184. See subsection on the relationship between anticompetitive effects and antitrust injury.

% N.15.

'% The Supreme Court admitted it by itself. See n.27.

200 N.15,

21 This type of assumption does not derive from the first Court of Appeals’ judgment.

202 N.199.

203 See subsection 3.1.7. of this chapter below.



Alen Balde, 2016 Chapter 2: Empagran 73

Therefore, the outcome for the plaintiffs before the Court of Appeals

would remain the same irrespective of the assumption.

In contrast, the Supreme Court’s factual assumptions are crucial in determining
the right of and outcome for private plaintiffs to litigate their foreign antitrust
injury before the U.S. courts. Due to the fact that the plaintiffs’ suffered foreign
antitrust injury was assumed to be independent from the anticompetitive effects
within the U.S., the private plaintiffs in the Empagran litigation were refused
subject matter jurisdiction. Thus they were denied the possibility of litigating in
the U.S. and eventually of obtaining compensation for their foreign antitrust
injury. It is a central argument of this thesis that the outcome for the private
plaintiffs in the Empagran litigation would have been different if the Supreme

Court had had a different factual situation upon which to formulate the test.

3.1.6.4 The Judgment of the Second Court of Appeals

The reason why the second Court of Appeals had to re-adjudicate the plaintiffs’
claim was that the Supreme Court vacated the first Court of Appeals’ decision
and remanded the Empagran case to the second Court of Appeals. The second

Court of Appeals was asked to consider whether:

“..foreign purchasers [i.e. the plaintiffs] properly preserved their
alternative argument that foreign injury was not in fact independent of

domestic effects and, if so, could consider and decide related claim.”*

Consequently, the question remains whether the second Court of Appeals
considered the question referred by the Supreme Court correctly. It is submitted
that the plaintiffs’ alternative claim was the crucial issue in the Empagran
litigation. Therefore, the issue of an alternative claim (i.e. an alternative theory

of subject matter jurisdiction) is considered in subsection 3.1.10.%%

294 FHoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,155 (2004).

2% See subsection 3.1.10. of this chapter below.
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Nevertheless, for the sake of completeness, it is important to state whether and

to what extent the second Court of Appeals actively predetermined its judgment

by the manner in which it formulated the question.

The second Court of Appeals actively intervened in the formulation of the

questions it was asked to adjudicate by the Supreme Court. The Court

formulated the questions in the following manner:

1.

Instead of considering the alternative claim as presented by the first
Court of Appeals and by the Supreme Court, the second Court of Appeals
focussed on the issue of causation between anticompetitive effects in the

U.S. and antitrust injury.*®®

. Without providing any explanation,”” and despite the fact that the

Supreme Court appeared to propose the opposite,”® the second Court of
Appeals stated that ‘but-for’ causation between domestic anticompetitive
effects and antitrust injury is not enough to establish jurisdiction; there

has to be direct and proximate causation.*®

. Despite the plaintiffs’ arguments to the contrary, the second Court of

Appeals’ interpretation of the facts was that the plaintiffs’ antitrust
injury had been caused only by foreign anticompetitive effects, i.e. that
the foreign anticompetitive effects were not connected to the
anticompetitive effects in the U.S5.?" On the basis of these facts, the
second Court of Appeals interpreted §6a(2) FTAIA?" and so determined the

outcome of the Empagran litigation.

2% See n.46.

207

Apart from the fact that the plaintiffs acknowledged this.

2% See n.8.
209 gee Empagran S.A. v. F. Hoffman—-LaRoche, Ltd., 417 F.3d 1267,1270,1271 (D.C.Cir.2005).
210 See n.48.

211

For the analysis proving that this Court of Appeals’ interpretation of the FTAIA provision is

highly questionable and, therefore, difficult to sustain, see the subsection on the relationship
between anticompetitive effects and antitrust injury.
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3.1.6.5 Conclusion

The analysis and discussion presented above demonstrate that the rulings
provided by the adjudicating courts cannot be properly understood without
understanding two facts: firstly, the facts and arguments put forward by the
litigants, and secondly, whether a decision is an answer to the facts and
allegations presented before the court or whether a decision is based on

assumptions formulated by adjudicating courts.

The importance of the above discussion is that it demonstrates that the
adjudicating courts played an active role in reformulating the issues and the
facts in a manner not presented by the litigants. Thus, the second Court of
Appeals was able to ignore the Supreme Court’s offer to develop an alternative
claim which might enable a transborder kind of litigation to be heard by U.S.
courts. Adjudicating courts can perform this active role either in formulating the
main question that requires adjudication or by using assumptions in formulating

their decision.

This subsection also has very practical implications for future litigation. The

Emparan litigation cannot be properly understood without knowing:
1. The extent of the adjudicating courts’ decisions;

2. The arguments that the adjudicating courts used in support of their

decision, and

3. The factual situations for which the adjudicating courts provide guidance.

3.1.7 The Relationship between Anticompetitive Effects and
Antitrust Injury

Under what conditions, if at all, can a foreign antitrust injury be compensated
before U.S. courts? This is indeed the question to which the Empagran litigation

should have provided an answer. The purpose of this section is to analyse
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whether the adjudicating courts in the Empagran litigation provided a clear,

simple, and undisputable answer to this question.

In the era before the Empagran litigation, it was commonly accepted that the
jurisdiction of the U.S. courts within the areas of antitrust law is established on
the existence of anticompetitive effects within the U.S. This test of subject
matter jurisdiction has been modified and developed over time.*"> The fact is
that prior to the Empagran litigation, knowledge, understanding and relevant
case law on subject matter jurisdiction of U.S. courts did not consider the
conditions and the suitability of U.S. courts to adjudicate over foreign antitrust
injury. The element of foreign antitrust injury was not an element of the subject

matter jurisdiction analysis.*"

Therefore, the Empagran litigation represents an important step in the
development of subject matter jurisdiction in the field of antitrust law. The
Empagran litigation was an opportunity for the U.S. courts to find a modern

214

solution to how subject matter jurisdiction“"* may be established.

As explained at the beginning of the section 2 of this chapter, the Empagran
litigation started because private plaintiffs asked the District Court to interpret
§6a(2) of the FTAIA.*"®* The District Court and subsequently both Courts of
Appeals as well as the Supreme Court were asked to provide an answer to
whether this statutory provision enables non-U.S. nationals, who suffer antitrust
injury outside the U.S. in transactions that take place outside the U.S., to bring
a private antitrust suit before the U.S. courts and obtain remedies for the

suffered foreign antitrust injury.

The Empagran litigation shows how the same statutory provision can be
interpreted in three different ways, i.e. by the plaintiffs, by the defendants, and
by the adjudicating courts. It is submitted that even the adjudicating courts
were not consistent in their interpretation of the relevant FTAIA provision.

Therefore, this subsection will be divided into five parts. The first four of them

212 See Chapter 6, subsection 3.2.1.
213 See Chapter 6, subsection 3.2.
1 See subsection 3.1.1. of this chapter above.

% For the statutory text of this provision see n.16 in section 2 of this chapter.
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will present the positions of each of the adjudicating courts on how the FTAIA
provision should be interpreted and what is consequently the test for subject
matter jurisdiction that private plaintiffs have to satisfy to have their foreign
antitrust injury litigated before the U.S. courts. The fifth part will provide the

conclusion.

3.1.7.1 Before the District Court

In the subsections above, it was explained that litigation before the District
Court contributed to the understanding of the decision delivered by the

adjudicating courts in the Empagran litigation with regard to the issues of:

* Whether the location where transaction is concluded is relevant to the

establishing of subject matter jurisdiction;

* Whether it is sufficient for private plaintiff to allege a global nature of
anticompetitive conduct to be granted subject matter jurisdiction of the
U.S. courts, and

* Whether the fairness argument can be used with the purpose of expanding

the subject matter jurisdiction of the U.S. courts.

The purpose of this subsection is to analyse whether the District Court delivered
the interpretation of the FTAIA and explained what type of relationship between
anticompetitive effects within the U.S. and foreign antitrust injury has to exist

to establish the subject matter jurisdiction of the U.S. courts.

It seems that the District Court did not place the issue of interpretation of the
FTAIA provision at the centre of its adjudication process. This argument is based

on the question that the District Court classified as critical:

“The critical question in this case is whether allegations of a global price
fixing conspiracy that affects commerce both in the United States and in

other countries gives persons injured abroad in transactions otherwise



Alen Balde, 2016 Chapter 2: Empagran 78

unconnected with the United States a remedy under our antitrust

laWS 29216

The District Court provided the answer to this question.?” What this subsection
will analyse is whether the District Court provided its explanation of the FTAIA
provision on the relationship between anticompetitive effects within the U.S.

and claimed antitrust injury.

The District Court stated:

’

“...plaintiffs must... allege that the injuries they seek to remedy “arise’
from an anticompetitive effect of defendants’ conduct on U.S.
commerce... In other words, the effect providing the jurisdictional nexus

must also be the basis for the injury alleged under the antitrust laws.”"®

The interpretation of this decision can best be extracted from the relationship

between the plaintiffs’ argument that

“Congress intended only to limit recovery under the FTAIA to conduct
that had some domestic effect and that it did not intend to limit the
Court's jurisdiction to cases where plaintiffs' injuries involved those

domestic effects.’”"

“Congress allowed the entire range of conduct with some domestic effect
to be actionable, and did not limit courts to injuries tied to these

effects.”*

and the District Court’s response:

“However, plaintiffs cite no caselaw to support this argument and the

caselaw cited by defendants strongly refutes this contention... Plaintiffs’

?1° N.63.

21" See subsection 3.1.2. of this chapter above.
218 N.62.

?19'N.104.

%2 |bid.
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brief relies almost exclusively on these types of linguistic arguments, as
well as several quotations from the dissents of cases cited by

99221

defendants.

On the basis of these passages from the District Court’s judgment, it can be
concluded that the District Court requires that in order for antitrust injury to be
litigated before the U.S. courts, the defendants’ anticompetitive conduct must
cause anticompetitive effects within the U.S. and these anticompetitive effects
within the U.S. must directly cause (i.e. be the grounds or source of) antitrust

injury.

The District Court explained the reasons why it delivered such a decision. On the
basis of the critical evaluation of these reasons it could be submitted that this
decision of the District Court on the interpretation of the FTAIA provision cannot

be sustained.

» Firstly, the District Court cited in support of its decision the decision that

the District Court had reached in the Kruman®*

case. Any argument based
on the District Court’s Kruman case is problematic for two reasons.
Firstly, the District Court’s Kruman case was rejected by the Court of

Appeals’ Kruman®

case. Secondly, the District Court’s Kruman case
rationale is based on the fact that anticompetitive conduct consists of
transactions concluded by private parties and not anantitrust cartel

formed and operated by the defendants.**

» Secondly, due to the fact that the District Court in the Empagran
litigation relied on the District Court’s Kruman case to formulate its
decision, the explanation of the FTAIA provision presented by the District

Court in the Empagran litigation is affected by the fact that the District

22! |bid.
222 N.67.
22 N.19.

24 See subsection 3.1.5. of this chapter above.
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Court placed significant importance on the fact that the plaintiffs

concluded the transactions outside the U.S.?*®

» Thirdly, the District Court in the Empagran litigation considered as
relevant the fact that there did not exist case law that could support the
plaintiffs’ view. This argument on the part of the District Court is rather
difficult to understand, in particular as the Empagran litigation raised a
novel type of legal question that could not be decided by any U.S. court in

the past.

» Fourthly, the District Court in the Empagran litigation did not elaborate
why the linguistic interpretation of the FTAIA provided by the plaintiffs

could not be sustained.

» Finally, the District Court in the Empagran litigation stated that the
plaintiffs’ arguments relied on quotations from dissent of case cited by
defendants. What is missing is an explanation on the part of the District
Court of what these case law precedents were and why the quotations
from these case law precedents could not be re-evaluated before the

District Court.

To conclude, the District Court in the Empagran litigation established the
subject matter jurisdiction test in a way that anticompetitive effects in the U.S.
had to be the grounds or source of antitrust injury to establish the subject
matter jurisdiction of the U.S. courts. The District Court based its decision on
grounds that cannot be sustained. Therefore, it is crucial to establish what other
adjudicating courts throughout the Empagran litigation decided on the required
connection between the anticompetitive effects within the U.S. and antitrust

injury.

3.1.7.2 Before the first Court of Appeals

The plaintiffs argued that anticompetitive effects and antitrust injury are

separate issues to be litigated. Therefore, there is no need to establish any

225 See n.170.
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connection between the litigated antitrust injury and anticompetitive effects for
the purposes of subject matter jurisdiction. The plaintiffs argued that the
existence of anticompetitive effects within the U.S. is sufficient to grant subject
matter jurisdiction to the U.S. courts. The argument that plaintiffs put forward
in support of foreign antitrust injury being litigated before U.S. courts was that
this foreign injury was caused by the same anticompetitive conduct as the ones

that caused anticompetitive effects within the U.S.

The plaintiffs relied on two arguments in support of their position. Firstly, they
argued for the interpretation®® of the relevant FTAIA provision that
anticompetitive effects within the U.S. did not need to be the basis on which
foreign antitrust injury arose. Secondly, they relied on the Court of Appeals’

Kruman®’

case where the adjudicating court had interpreted the relevant FTAIA
provision so that antitrust violation would be sufficient to establish the subject

matter jurisdiction of the U.S. courts.

The defendants were consistent throughout the Empagran litigation that foreign
injuries could not be litigated before the U.S. courts. The defendants argued
before the District Court®® and before the first Court of Appeals®® that for
antitrust injury to be litigated before U.S. courts, the antitrust injury had to
arise from the anticompetitive effects within the U.S. They argued that the
antitrust injury had to be caused within U.S. commerce. In support of their
position that antitrust injury had to arise out of anticompetitive effects within

the U.S. defendants relied on the Den Norske*° case.

The first Court of Appeals rejected the plaintiffs’ interpretation of the relevant
FTAIA provision.?®" The Court of Appeals explained that the existence of antitrust

injury in the U.S. was required, in addition to antitrust violation,** for private

% Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,341,348,349 (D.C.Cir.2003).

22! Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,350 (D.C.Cir.2003); Kruman v.
Christie's International PLC, 284 F.3d 384 (2d Cir.2002).

%8 See subsection 3.1.1. of this chapter above.

29 See Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,348 (D.C.Cir.2003).
230
n.18.

21 5227,

232 “[T]he existence of a Sherman Act violation does not depend on whether anyone has actually

suffered an injury” Empagran S.A. v. F. Hoffman—-La Roche, Ltd., 315 F.3d 338,351
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plaintiffs to bring an antitrust suit and seek treble damages®*® in the U.S. The
first Court of Appeals confirmed that the existence of antitrust injury is not
required in two situations; a) when the plaintiff brings an antitrust action
seeking prospective injunctive relief, and b) when the Government enforces the
Sherman Act, as the Government can enforce antitrust laws even when no

private plaintiff claims actual or threatened injury.**

After this explanation, the first Court of Appeals ruled that:

“We hold that the words “a claim” in subsection 2 of FTAIA refer to a
private action, not merely a government action to enforce the Sherman
Act. In other words, “giv[ing] rise to a claim” means giving rise to

someone’s private claim for damages or equitable relief.”?*

There is nothing to disagree with the Court of Appeals’ interpretation of the
FTAIA. The first Court of Appeals then continued:

“To satisfy this requirement, the plaintiff must allege that some private
person or entity has suffered actual or threatened injury as a result of
the U.S. effect of the defendant’s violation of the Sherman Act.”**

This statement is also the test to establish subject matter jurisdiction
formulated by the first Court of Appeals. There are three problems with this

conclusion on the interpretation of the relevant FTAIA provision.

» Firstly, this interpretation of the FTAIA provision does not follow the logic
of private antitrust law enforcement. This means that in a situation where
there are several private parties who suffer antitrust injury due to the
same antitrust violation, each of the private parties who decides to bring

a private antitrust suit has to satisfy the requirements for the private

(D.C.Cir.2003). In support of this statement the court listed Kruman v. Christie's International
PLC, 284 F.3d 384 (2d Cir.2002); Indiana Grocery, Inc. v. Super Valu Stores, Inc., 864 F.2d
1409 (7th Cir.1989), and quoted from the literature.

283 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,351 (D.C.Cir.2003).
2% See Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,351,352 (D.C.Cir.2003).
235 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,352 (D.C.Cir.2003).
236 .
Ibid.
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suits to be heard. A private party cannot bring a private suit by relying on

other private parties meeting the legal requirements.

Secondly, the Court of Appeals does not provide an explanation of what
type of connection has to exist between the private party who suffers
foreign antitrust injury and the other “private person or entity [who] has

suffered actual or threatened injury as a result of the U.S. effect”.

Thirdly, the Court of Appeals established the requirement of a connection
between foreign antitrust injury and the existence of other potential
private litigants. Therefore, under the Court of Appeals’ interpretation,
there is no need for any connection to exist between foreign antitrust
injury and anticompetitive effects within the U.S. Even in a situation
where someone interprets the Court of Appeals’ decision in a way that a
connection should exist between foreign injury and anticompetitive
effects within the U.S., the Court of Appeals’ interpretation does not

provide any guidance on the nature of this connection.

The first Court of Appeals then provided facts that were subsumed under the

Court of Appeals’ interpretation of FTAIA requirements explained above:

“In the instant case, the conspiracy's U.S. effects did allegedly injure and
did give rise to the claim of some private entities -namely the domestic
plaintiffs who filed suit along with the foreign plaintiffs against the

vitamin companies”.*’

The first Court of Appeals’ interpretation (i.e. of the FTAIA provision and the

factual situation) causes further problems.

>

Firstly, the first Court of Appeals did not explain whether other injured
private parties have to bring their private antitrust suit in this way to
enable the private party who suffers foreign antitrust injury to be granted
subject matter jurisdiction, or is it sufficient that there may exist other
private parties who suffer antitrust injury irrespective of whether these

private parties also bring a private antitrust action. In such a situation

27 |bid.
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(i.e. where there is the requirement of the existence of these other
private plaintiffs; that is, plaintiffs that have not suffered foreign private
antitrust injury) bringing a private antitrust case means that the plaintiffs
have to have suffered actual antitrust injury. Thus, in relation to bringing
a private antitrust claim with this requirement, the following questions

arise:

* How is it possible for a private plaintiff who suffers foreign antitrust

injury to find out whether such an injured U.S. party exists?

* How should the U.S. courts decide on subject matter jurisdiction in a
situation where a private plaintiff suffers foreign antitrust injury and a
domestic private plaintiff does not bring private antitrust suit before

the U.S. courts?

» Secondly, the first Court of Appeals does not explain what is meant by
‘domestic plaintiff’. It is not clear whether the private parties who
suffered antitrust injuries have to be exclusively U.S. nationals. Is it
sufficient that private parties with non-U.S. nationality have suffered

antitrust injury in the U.S.?

» Thirdly, the first Court of Appeals’ interpretation of the relevant FTAIA
provision can be regarded as superfluous, since the first Court of Appeals
did not provide an explanation as to why a distinction has to be made
between ‘someone who is injured is domestic’ and ‘someone who is
injured is foreign’. The Court of Appeals did not explain how it is
sufficient to have someone within the U.S. who suffers antitrust injury
allowing someone who suffers foreign antitrust injury to bring a private
antitrust suit before the U.S. court. The Court of Appeals’ reasoning raises

three questions, all of which are impossible to answer.

* Why did the first Court of Appeals connect the subject matter

jurisdiction for foreign antitrust injury to be litigated before the U.S.
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courts to the antitrust injury suffered within the U.S. (by domestic

nationals®*?)?

* Why did the first Court of Appeals not require instead a relevant
connection between foreign antitrust injury and anticompetitive
effects within the U.S.?

* How is it possible that the first Court of Appeals did not consider
attributing any relevance to the nature of the connection between

domestic and foreign antitrust injury?

The litigants, i.e. the plaintiffs and the defendants, had found support for their
position on how the FTAIA provision should be interpreted® in its legislative
history. The first Court of Appeals did not accept the submissions presented by

the litigants.?* The first Court of Appeals merely stated that:

“..legislative history as a whole supports the less restrictive
interpretation of FTAIA that would allow plaintiffs injured by the
conduct's foreign effects to bring suit even where the conduct's U.S.

9 241

effects do not give rise to the plaintiff's claim”.

This quotation from the judgment is important as it shows that in the first Court
of Appeals’ view, foreign antitrust injury can be litigated before the U.S. courts
and that there is no need for a connection between anticompetitive effects

within the U.S. and foreign antitrust injury.

Furthermore, the following passage from the Court of Appeals’ judgment does

not provide any explanation as to why the first Court of Appeals found it

2% It was explained in subsection 3.1.4 ofn this chapter above that the Court of Appeals’ judgment
does not provide a clear answer to whether the nationality of private plaintiffs who suffer
antitrust injury within the U.S. is one of the requirements that has to be satisfied for granting
subject matter jurisdiction in a situation where foreign antitrust injury is to be litigated before
U.S. courts.

239 See n.235.

240 “...[Tlhere is much in the legislative history that supports the less restrictive view of FTAIA's

Jurisdictional reach. There are isolated statements that are consistent with the restrictive view,
but they are never offered to denigrate or exclude the less restrictive view of the statute.”
Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,355 (D.C.Cir.2003).

241 N.235.
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relevant to connect foreign antitrust injury only to antitrust injury within the

u.S.:

“..nothing in this passage®*

restricts that reach to suits only by the
domestic plaintiffs injured by the conduct’s spillover effects. Admittedly,
nothing in this passage explicitly allows suits by plaintiffs injured abroad
by a “world-wide shortage or artificially inflated world-wide price”
rather than by the domestic spillover effects. But we think that given the
clear concern here with the conduct that creates the world-wide
shortage or price inflation that in turn creates domestic spillover effects,
it would be counter-intuitive and arbitrary to read Congress to intend to
limit jurisdiction to only the subset of claims brought by plaintiffs
injured by the spillover effects of the conduct at issue. Since the same
conduct injures both foreign plaintiffs and domestic plaintiffs, and it is
clearly the conduct that Congress aims to reach with our antitrust laws,
it is reasonable to read Congress as envisioning suits by any plaintiffs who

would enable our antitrust laws to reach and deter that conduct.”**

This extract from the judgment suggests that the first Court of Appeals favoured

an extension of the ambit of potential private litigants who may be allowed to

bring a private antitrust suit, and that the Court’s purpose was to target

anticompetitive conduct that not only causes injury to foreign private plaintiffs,

but also causes anticompetitive effects within the U.S.; and injures private

parties within the U.S.

Another passage from the legislative history that the first Court of Appeals cited

in support of its interpretation of the relevant FTAIA provision is:

“The conduct has requisite effects within the United States, even if some

purchasers take title abroad or suffer economic injury abroad”, quoting

also the passage from Pfizer*** that “Foreign purchasers should enjoy the

242

The first Court of Appeals here refers to a passage from legislative history.

3 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,354 (D.C.Cir.2003).
244
N.78.
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protection of our antitrust laws in the domestic marketplace, just as our

citizens do.”**

The problem with this quotation is that the first Court of Appeals did not explain

the connection between these statements and the facts of Empagran.

The above quotation emphasizes the requirement of the existence of
anticompetitive effects within the U.S. In addition to this, transactions that took
place in the Pfizer case, on which the plaintiff based its antitrust claim, took
place in the U.S.; that is, the plaintiff in Pfizer suffered domestic antitrust
injury despite being a non-U.S. national. The quotation also refers to:
“purchasers taking title abroad”; “suffering economic injury abroad”;
“protection of foreign purchasers”, and “protection in domestic market place”.
The first Court of Appeals*® did not place any relevance on these issues and did
not provide any explanation as to how these issues were relevant or how they
had been used in interpreting the relevant FTAIA provision and in the

formulation of the subject matter jurisdiction test in the Empagran litigation.

Instead, the first Court of Appeals referred to Pfizer expressly in the following

manner:

“The less restrictive interpretation of the “gives rise to a claim”
language of FTAIA, allowing suits by foreign plaintiffs injured by the
foreign effects of a global conspiracy, serves “the United States’ narrow
interest in vigorous domestic competition” better than the restrictive

interpretation disallowing such suits”.?*’

The first Court of Appeals’ statement is surprising as it came unexpectedly (i.e.

it does not follow from the chronology or reasoning) and the Pfizer**

case did
not mention “foreign effects” and “global conspiracy”. More importantly, this
quotation does not shed any light of the first Court of Appeals’ formulation of

the subject matter jurisdiction test in a way that foreign antitrust injury can be

%% N.79.
% N.15.
247 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,356 (D.C.Cir.2003).
248
N.78.
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litigated before the U.S. courts in a situation where there exists some domestic

antitrust injury that is/may be** litigated before U.S. courts.

Nevertheless, the Court of Appeals gave important consideration to the policy of
deterrence. Deterring anticompetitive conduct was given priority over the, at
that time still relevant, requirement of anticompetitive effects within the U.S.
to grant subject matter jurisdiction.®® The Court of Appeals presented the
argument in favour of priority of deterrence over the anticompetitive effects
within the U.S. causing foreign antitrust injury. The Court of Appeals did so by

251

relying on the Pfizer®™' and Kruman®? judgments, on the dissenting opinion in

254

% and on legislative history®*.

Den Norske

The problem with relying on the argument of deterrence in establishing the test
for subject matter jurisdiction is that the Court of Appeals did not make any
comparison or distinction in respect of factual differences and issues between
the Empagran case and the other cases (Pfizer,* Kruman,?® and Den Norske*’).
Pfizer*®® was not a case where the issue of interpretation of FTAIA provisions for
the purposes of establishing a test for subject matter jurisdiction was at issue.
Kruman®® and Den Norske*® are two cases where the Courts of Appeals provided
their own interpretation of relevant FTAIA provisions. Despite these two cases
being decided by the Court of Appeals, the first Court of Appeals in the
Empagran litigation did not consider them as binding authorities, and therefore
they were of no authority on the relevance (priority) of the issue of deterrence

over the issue of anticompetitive effects within the U.S.

249 For the claim that it is unclear what is the correct interpretation of the Court of Appeals decision,
see above.

20 See n.247.
21 N.78.

22 N.19.

%3 N.18.

% See Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,355,366 (D.C.Cir.2003).
% N.78.

2% N.19.

7 N.18.

%8 N.78.

29 N.19.

260 N.18.
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In addition to the Court of Appeals’ lack of persuasiveness in its reliance on this
case law in constructing the argument of deterrence, there is another problem
with relying so heavily on the policy of deterrence. The policy of deterrence
itself does not exclude interpreting the FTAIA provision (i.e. formulating a test
of subject matter jurisdiction) so as to include a relationship between
anticompetitive effects within the U.S. and foreign antitrust injury. The nature
of this relationship may be an issue to be determined, but what is crucial to bear
in mind is that the policy of deterrence should not be used in presenting the
argument that the relationship between anticompetitive effects (within the
U.S.) and (foreign) antitrust injury is irrelevant and therefore may be ignored.
Any different view will undermine the system of private antitrust law
enforcement where the policy of deterrence does not exempt the private
plaintiff from proving the elements of anticompetitive effects and antitrust
injury. Relying on a policy of deterrence on its own is not enough for the private

plaintiff to litigate private antitrust suits before the U.S. courts.?"

The Court of Appeals’ judgment made it quite clear that a policy of deterrence
should allow private plaintiffs who suffer foreign antitrust injury to bring private
antitrust suits before the U.S. courts. Otherwise, in the Court of Appeals’ view
“global conspiracy would be under-deterred”*® and this is because the
“perpetrator might well retain the benefits that the conspiracy accrued
abroad”.?® The Court of Appeals continued to explain that allowing private
plaintiffs to bring a private antitrust case based on a policy of deterrence will
take away from the perpetrators the profits that they obtained due to operating
anticompetitive cartels outside the U.S. Consequently, this will be, in the Court
of Appeals’ view, a sufficient deterrent for global (international) cartels.” The
Court of Appeals stated that without allowing private parties to litigate foreign

injury before the U.S. courts:

“There would be an incentive to engage in global conspiracies, because,

even if the conspirator has to disgorge his U.S. profits in suits by

%1 See n.110.
262 N.247.
253 |pid.

%4 See ibid.
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domestic plaintiffs, he would very possibly retain his foreign profits,

29265

which may make up for his U.S. liability.

Therefore, in the Court of Appeals’ view, allowing private plaintiffs to litigate
foreign antitrust injury before the U.S. courts will take away from the members
of a global (international) cartel a certain amount of profits that the members of
the cartel had accumulated by taking part in this type of antitrust conduct.
Consequently, this may cause the members of the cartel to have insufficient
funds to compensate the damage caused by their anticompetitive conduct within
the U.S. In the first Court of Appeals’ view, this possibility may cause the
members of the cartel not to be interested in engaging in such anticompetitive

conduct in the future.

On the surface, there is nothing wrong with this argument. The problem arises
when a policy of deterrence argument is not presented as described above, i.e.
from the point of view that deterrence has an impact on the perpetrators and on
future anticompetitive conduct. It is submitted that a policy of deterrence
cannot be given such an important role in permitting foreign antitrust injury to
be litigated before the U.S. courts in a situation where a policy of deterrence is
analysed from the perspective of how the U.S. market and the antitrust injuries
within the U.S. would benefit from foreign antitrust injury being litigated before
the U.S. courts. In other words, deterrence cannot explain how the U.S. would
benefit from permitting foreign antitrust injury to be litigated before the U.S.
courts. Irrespective of allowing private litigants to litigate their foreign antitrust
injuries before the U.S. courts, private plaintiffs suffering domestic antitrust
injury would be compensated anyway. This is because domestic antitrust injury
can be litigated before the U.S. courts regardless of whether private plaintiffs
are granted subject matter jurisdiction to litigate their foreign antitrust injury

before the U.S. courts.

Does this mean that the first Court of Appeals had in mind the interest of foreign
countries and the interest of private plaintiffs who suffer foreign antitrust injury

in formulating the argument of deterrence and, consequently, allowing private

265 |bid.
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plaintiffs who suffer foreign antitrust injury to litigate their private antitrust

claims before the U.S. courts?

The following sentence:

“The U.S. consumer would only gain, and would not lose, by enlisting
enforcement by those harmed by the foreign effects of a global
conspiracy’*®

shows that the focus of the Court of Appeals’ reasoning is the protection of U.S.
consumers and therefore not a non-U.S. interest. A similar conclusion, i.e. that
the Court of Appeals did not have in mind the protection of non-U.S. interests,

can also be derived from the following sentence:

“..the profitability of the global conspiracy would depend on the

uncertainties of foreign antitrust enforcement.’®’

This sentence does not merely provide an argument in support of a policy of
deterrence. There is another message that can be cited. The message is that it
is not possible to rely on antitrust law enforcement by non-U.S. countries in
order to make global (international) antitrust cartels unprofitable for
perpetrators and therefore deter them from engaging in this type of antitrust

conduct.

The only problem with this message is that the first Court of Appeals did not say
anything about the existence, the nature, and the efficiency of antitrust law
enforcement in non-U.S. countries. Therefore, for the first Court of Appeals it
was irrelevant to consider the relationship and co-existence of antitrust law
enforcement in the U.S. and in non-U.S. countries before the first Court of
Appeals interpreted the relevant FTAIA provision and thus worded the test of

subject matter jurisdiction.

This analysis of the Court of Appeals’ reasoning used in support of the decision

that private plaintiffs are granted subject matter jurisdiction to litigate their

%6 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,356-357 (D.C.Cir.2003).
%67 N.247.
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foreign antitrust injury before the U.S. courts under that condition that someone
else suffers antitrust injury within the U.S. demonstrates that there is no
particular reason why the first Court of Appeals worded the interpretation of the

FTAIA provision in this particular way.

Therefore, the conclusion “..that the less restrictive view of FTAIA's
jurisdictional reach, allowing subject matter jurisdiction in this case, is what

Congress meant to achieve”*®

is of no practical value. This sentence only states
that the FTAIA provision supports a ‘less restrictive view’, i.e. allows foreign
injury to be litigated before the U.S. courts without it being caused directly by
anticompetitive effects within the U.S. This sentence does not explain why the
FTAIA provision was interpreted as for the existence of domestic injury to be
sufficient for foreign injury to be litigated before the U.S. courts. In addition to
this, it is worth mentioning that the relevant FTAIA provision had been
interpreted in a less restrictive way already in the Court of Appeals’ Kruman®®
case. Therefore, if the only aim of the first Court of Appeals was to interpret the
relevant FTAIA provision less restrictively, then the first Court of Appeals really

failed to understand the reason why the Empagran litigation had been initiated.

In conclusion, the first Court of Appeals®”

interpreted the relevant FTAIA
provision and established the test of subject matter jurisdiction without
considering it relevant to require a certain type of relationship between foreign
antitrust injury and anticompetitive effects within the U.S. In addition, the
Court of Appeals?””' did not provide any clear explanation of why the subject

matter jurisdiction test was formulated in such a manner.

3.1.7.3 The Reasoning of the Supreme Court

The Supreme Court interpreted the relevant FTAIA provision and ruled on the

subject matter jurisdiction test as follows:

268 N.129.
%69 N.19.
210 N.15.
1 |bid.
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272

“...exception®” does not apply where the plaintiff's claim rests solely on

the independent foreign harm.’”"

This statement by the Supreme Court determines the extent to which the
Supreme Court’s decision regulates the subject matter jurisdiction. This
statement addresses only the factual situation where foreign antitrust injury is

independent from the anticompetitive effects within the U.S.

There are three problems with the Supreme Court’s interpretation of the

relevant FTAIA provision:

> Firstly, this decision did not necessarily address the factual situation in

the Empagran litigation.”™

» Secondly, the Supreme Court did not set out the conditions under which

foreign antitrust injury was considered as independent.

» Thirdly, the Court did not provide guidance on subject matter jurisdiction
in situations where foreign antitrust injury is not independent from the

anticompetitive effects within the U.S.

The Supreme Court’s formulation of the subject matter jurisdiction test is of
limited significance. Therefore, not much value can be attributed to the

practical examples with which the Supreme Court tried to justify its decision.

One of these practical examples was:

“...a purchaser in the United States could bring a Sherman Act claim

under the FTAIA based on domestic injury, but a purchaser in Ecuador

could not bring a Sherman Act claim based on foreign harm. "

12 | e. that the Sherman Act applies in a situation where a direct, substantial and reasonably
foreseeable effect on domestic commerce gives rise to a claim.

23 N.184.

" See subsection 3.1.6.3 of this chapter above.

215 N.184.
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There are five problems that this practical example raises with regard to
understanding the substance of the Supreme Court’s subject matter jurisdiction

test.

> Firstly, this example does not recognise that the facts surrounding the
conduct of a global (international) cartel are different from other types of

cartel conduct.

» Secondly, it could be incorrectly inferred from the example given by the
Supreme Court that the relationship between anticompetitive effects and

antitrust injury is irrelevant.

» Thirdly, the example does not provide guidance on understanding the
distinction between ‘domestic injury’, (domestic) ‘anticompetitive effect’

and ‘foreign harm’.

» Fourthly, the example may be understood as covering only a situation
where private plaintiffs buying products within the U.S. can be granted
subject matter jurisdiction to bring their private antitrust suit before the
U.S. courts. The possibility of such an interpretation brings confusion to
the consistency of the Supreme Court’s ruling on subject matter
jurisdiction. The Supreme Court ruled only on a situation where foreign
antitrust injury was independent from the anticompetitive effects within
the U.S. In formulating this ruling, the Supreme Court did not state that
subject matter jurisdiction for the foreign anticompetitive harm is
present only in the situation where the purchase is made within the U.S.
If the requirement of purchasing within the U.S. was necessary to obtain
subject matter jurisdiction, then there would be no need for the U.S.
Congress to pass the FTAIA and there would have been no need for the
Empagran litigation to take so long. Situations where the purchasing takes
place within the U.S., and the issue of the right to obtain compensation
where the purchaser suffers antitrust injury due to this purchase, are
covered already by the Pfizer’”® case. In addition, the requirement that

the purchase should take place within the U.S. in order for the subject

216 . 78.
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matter jurisdiction for foreign antitrust injury to be established is
practically impossible to fulfil. In a situation where a product is bought
within the U.S. and a private plaintiff suffers antitrust injury due to this
purchase, the antitrust injury can be classified only as a domestic one.?””
Therefore, it is not possible to conclude the transaction and to obtain the
product within the U.S. and to classify the suffered antitrust injury that

derives out of this transaction as foreign antitrust injury.

» Finally, the Supreme Court has at no point provided any explanation
alleging that foreign antitrust injury cannot be litigated before the U.S.
courts. This is why the statement by the Supreme Court that “a purchaser
in Ecuador could not bring a Sherman Act claim based on foreign harm” is

unclear.

The only practical situation that the Supreme Court addressed in its decision is

the following:

“The price-fixing conduct significantly and adversely affects both
customers outside the United States and customers within the United
States, but the adverse foreign effect is independent of any adverse
domestic effect. In these circumstances, we find that the FTAIA

9 278

exception does not apply (and thus the Sherman Act does not apply)...
This quotation is difficult to reconcile with the following passage:
“We here focus upon anticompetitive price-fixing activity that is in

significant part foreign, that causes some domestic antitrust injury, and

that independently causes separate foreign injury.’””

and with the passage:

" See subsection 3.1.1 of this chapter above.
"8 F_Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,163-164 (2004).
2% N.180.
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“..The issue before us concerns (1) significant foreign anticompetitive
conduct with (2) an adverse domestic effect and (3) an independent

foreign effect giving rise to the claim.”?®

It was already questioned above®' whether the situation presented by the
Supreme Court is in conformity with the facts of Empagran. In addition, the
Supreme Court was not consistent when explaining what factual situation it

assumed to exist.??

» With regard the nature of anticompetitive conduct, the last two passages
state that anticompetitive conduct was “in significant part foreign”,
whereas the fist passage uses the characteristic of “significantly” with
regard to the nature of anticompetitive effects caused by antitrust

violation.

» Another inconsistency is present with regard to the range of people who
were affected by the anticompetitive conduct. The second passage states
that anticompetitive conduct caused “some domestic antitrust injury”,
whereas the first and the third passages do not specify the extent of the

domestic and of the foreign antitrust injury.

The question is whether this difference in explaining the assumed factual
situation on the basis of which the Supreme Court shapes the final ruling is of

enough relevance so that it cannot be ignored.

It is submitted that the nature of anticompetitive conduct, the extent of the
antitrust harm caused, and the place of gravity as regards where anticompetitive
conduct and anticompetitive effects and antitrust injury are located may have
an important role in determining the subject matter jurisdiction. This is

particularly true for situations where an adjudicating court may be required to

280 N.181.

81 See subsection 3.1.6.3. of this chapter above.

%2 For the claim that the Supreme Court made a decision on an assumed, i.e. potential

(hypothetical?) situation, see subsection 3.1.6.3. of this chapter above above.
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take into consideration the issue of comity®” to deliver its decision on whether

subject matter jurisdiction is granted.

Irrespective of whether the elements just stated may have some bearing on the
decision with regard to subject matter jurisdiction, it is important to be
reminded that all three passages from the Supreme Court’s judgment quoted
above are consistent in classifying the foreign antitrust injury as independent
from the anticompetitive effects within the U.S. The Supreme Court delivered
its interpretation of the relevant FTAIA provision and formulated the test for
subject matter jurisdiction for an assumed, potential (hypothetical?) factual
situation where litigated foreign antitrust injury was independent from
anticompetitive effects within the U.S. Therefore, the Supreme Court’s
inconsistency in explaining the nature of anticompetitive effects and the extent
of antitrust harm is not relevant to the final outcome of the Supreme Court

decision.

Nevertheless, it would be a challenge to establish whether the elements set out
by the Supreme Court in an inconsistent manner®® may have any significance
and, therefore, any impact on the decision on whether to grant subject matter
jurisdiction in a situation where the litigated foreign antitrust injury is not

independent from anticompetitive effects felt in the U.S.

Irrespective of this limited extent of the Supreme Court’s judgment, i.e. its
focusing on a situation where the litigated foreign antitrust injury is independent
from anticompetitive effects within the U.S., it is still necessary to examine
whether and to what extent the reasoning of the Supreme Court has relevance
to understand the nature of the relationship between anticompetitive effect and
antitrust injury when a plaintiff seeks to recover compensation for foreign

antitrust injury before the U.S. courts.

283 See Chapter 6, subsection 3.3.

% The first inconsistency concerns what is significant (anticompetitive conduct is significantly

foreign vs. customers in the U.S and outside the U.S. being significantly affected). The second
inconsistency concerns the extent of the injury within the U.S. (customers in the U.S.
significantly affected vs. there is adverse domestic effect vs. there is causes some domestic

injury).
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The Supreme Court referred to case law precedents. The Supreme Court may
well be correct that there are no case law precedents on the subject matter
jurisdiction in a situation where foreign antitrust injury is independent.
Nevertheless, it is surprising that the Supreme Court did not consider sufficiently
the factual similarities and differences between the cited case law precedents

and the facts of the Empagran litigation.

It is submitted that if a closer factual comparison had been made between the
existing case law precedents and the Empagran litigation, the Supreme Court
would have been in a position to provide guidance on what makes antitrust
injury in cases such as Industria Siciliana Asfalti,® Dominicus Americana
Bohio,*®® and Hunt®" not independent. Unfortunately, the Supreme Court did not
do this.*®

The same criticism of the Supreme Court can be made in respect of its
contribution to the understanding of the difference between independent and
dependent antitrust injury, which may explain why the Supreme Court refused
to consider the cases of Timken Roller,® National Lead,” and American
Tobacco™'. These three precedents were rejected as irrelevant to the analysis as
the plaintiff in these cases was a public entity (i.e. the government) and not a
private party.?*

There are three criticisms of the Supreme Court declining to consider case law

precedents based on the nature of the plaintiff.

> Firstly, the Supreme Court was not asked to rule on the similarities or

differences between public and private antitrust law enforcement, but

25 Industria  Siciliana Asfalti v. Exxon Research and Engineering, Co., 1977 WL 1353
(S.D.N.Y.1977).

2% Dominicus Americana Bohio v. Gulf & Western Industries, Inc., 473 F.Supp. 680
(S.D.N.Y.1979).

87 Hunt v. Mobil Oil Corp., 550 F.2d 68 (2d Cir.1977).

2 See Chapter 7.

89 Timken Roller Bearing Co. v. U.S., 341 U.S. 593, 71 S.Ct. 971, 95 L.Ed. 1199 (1951).
2% (J.S. v. National Lead Co., 332 U.S. 319, 67 S.Ct. 1634, 91 L.Ed. 2077 (1947).

21 U.S. v. American Tobacco Co., 221 U.S. 106, 31 Sup.Ct. 632, 55 L.Ed. 663 (1911).
22 £ Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,170-171 (2004).



Alen Balde, 2016 Chapter 2: Empagran 99

was asked to rule on the relationship between anticompetitive effects and
antitrust injury with the purpose of formulating the test for establishing

subject matter jurisdiction.

> Secondly, the relevant FTAIA provision upon which the entire Empagran
litigation is based does not distinguish between public or private parties

as plaintiffs.

» Thirdly, the tests for establishing subject matter jurisdiction have
throughout the history of the U.S. antitrust law never been determined on

the basis of the nature of the plaintiffs.**

As was explained above, one of the arguments submitted by the plaintiffs in the
Empagran litigation in support of their position before the first Court of Appeals
was for the adoption of a literal interpretation of the relevant FTAIA provision.**
The first Court of Appeals did not adopt the plaintiffs’ literal interpretation of
the FTAIA, but provided its own interpretation of the FTAIA provision.
Irrespective of the fact that the literal interpretation provided by plaintiffs was
different from the interpretation of the FTAIA provision provided by the first
Court of Appeals,®® the outcome of the first Court of Appeals’ decision was

beneficial to the plaintiffs.

The first Court of Appeals’ interpretation of the FTAIA provision was under
review before the Supreme Court. Consequently, the plaintiffs argued for a

literal interpretation of the FTAIA** before the Supreme Court.

The Supreme Court rejected the literal interpretation with the following words:

“Despite their linguistic logic, these arguments are not convincing.

Linguistically speaking, a statute can apply and not apply to the same

293 E.g. U.S. v. Nippon Paper Industries Co., Ltd., 109 F.3d 1 (1st Cir.1997) is a case law where the
plaintiff was the government. In examining the existence of subject matter jurisdiction, the Court
of Appeals used the test formulated in a case law precedent where the plaintiff was a private
party. See also Chapter 6, subsection 3.2.

2% For the arguments see n.226.

2% N.235.

2% See F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,173,174 (2004).
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conduct, depending upon other circumstances; and those other
circumstances may include the nature of the lawsuit (or of the related
underlying harm). It also makes linguistic sense to read the words “a
claim” as if they refer to the “plaintiff's claim” or “the claim at issue. At
most, respondents’ linguistic arguments might show that respondents’
reading is the more natural reading of the statutory language. But those
arguments do not show that we must accept that reading. And that is the

critical point.”’

Several points in this passage show that the Supreme Court rejected the
plaintiffs’ argument for a literal interpretation of the FTAIA provision without

conducting a thorough examination of the plaintiffs’ argument.

» Firstly, the Supreme Court conditioned the application of the FTAIA with
some “circumstances”, but the problem is that the Supreme Court did not
say anything about the application of the FTAIA being conditioned by the

purpose of the statute and by the proper way of interpreting the statute.

> Secondly, the Supreme Court simply stated that “the nature of the
lawsuit (or of the related underlying harm)” is one of those
“circumstances” that determine the application of the statute. The
problem is that the Supreme Court did not offer any further details.
Therefore, it is not clear in what way the Supreme Court established that
the “nature of the lawsuit” and “related underlying harm” were the
decisive factors in interpreting the provision of the statute. In addition to
this, it is not clear in what way the “nature of the lawsuit” and “related

underlying harm” influenced the final interpretation.

» Thirdly, the Supreme Court admitted that the plaintiffs’ reading of the
statute was “more natural”, but at the same time rejected it without

providing any solid ground for this rejection.

The only part of the judgment that may explain why the Supreme Court rejected

the literal interpretation of the FTAIA provided by the plaintiffs is:

»" F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,174 (2004).
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“The considerations previously mentioned-those of comity and history-
make clear that the respondents’ [i.e. the plaintiffs’] reading is not

consistent with the FTAIA's basic intent.’?*®

If the above analysis is correct and this statement is the real reason why the
Supreme Court rejected the plaintiffs’ interpretation of FTAIA, i.e. because of

comity and history, then this may raise two problems.

» Firstly, the Supreme Court based the entire argument of comity on the
fact that the litigated foreign antitrust injury was independent.*® The
Supreme Court did not evaluate what type of statutory interpretation was
expected due to comity, or how different statutory interpretations may

affect the application of comity in the first place.

» Secondly, if the Supreme Court used the word “history” to refer to the
case law precedents that it mentioned,*® then there is inconsistency in
the judgment. The Supreme Court examined the case law precedents only
to establish whether there existed any case law precedent in which an
adjudicating court had ruled on a private plaintiff being granted subject
matter jurisdiction for an independent foreign antitrust injury. Since the
Supreme Court concluded that no such precedent existed, it cannot be

concluded that a “more natural reading” of the FTAIA has to be rejected.

Does this mean that the Supreme Court unjustifiably rejected the plaintiffs’
argument based on the literal interpretation of the FTAIA provision and that,
therefore, a foreign antitrust injury should be granted subject matter

jurisdiction before the U.S. courts irrespective of being independent?

Unfortunately, the plaintiffs conceded before the Supreme Court that the
interpretation of the FTAIA provided by the first Court of Appeals was correct.®”
It was argued above that the first Court of Appeals’ interpretation of the FTAIA

provision does not provide an explanation as to the required type of relationship

%% |bid.

%9 See subsection 3.1.8. of this chapter below.

%% See cases mentioned earlier in this subsection.

%1 See F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,173 (2004).
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between anticompetitive effects in the U.S. and foreign antitrust injury. This
weakness in the first Court of Appeals’ judgment was identified above as

problematic.

In conclusion, it is submitted that the type of relationship between
anticompetitive effects and antitrust injury that may be necessary was not

unambiguously established in the Supreme Court’s**

judgment. It was observed
above that the Supreme Court decided on the interpretation of the FTAIA
provision and therefore delivered the test of subject matter jurisdiction only for

a situation®®

where the litigated foreign antitrust injury is independent from
anticompetitive effects within the U.S. Therefore, the Supreme Court did not
rule on how the FTAIA provision should be interpreted in a situation where
foreign antitrust injury is dependent (transborder®). Furthermore, due to the
fact that the Supreme Court did not elaborate in a convincing manner on why
the case law precedents were not suitable and why the literal interpretation of
the FTAIA provision could not be used in formulating the test of subject matter
jurisdiction that could be generally applied, there is lack of authority on how to

distinguish between independent and dependent foreign antitrust injury.

3.1.7.4 The Judgment of the Second Court of Appeals

3% was asked to

On referral from the Supreme Court, the second Court of Appeals
reconsider the interpretation of the relevant FTAIA provision and explain under

what conditions foreign antitrust injury could be litigated before the U.S. courts:

“At issue is the “domestic-injury exception” of section 6a(2), which we
conclude, as counsel for the United States argued, applies in only limited

circumstances. %

The defendants relied before this second Court of Appeals on exactly the same

arguments as they had previously argued before the District Court®” and the first

302 N 5.
33 See n.181.
%% See Chapter 5, subsections 2.2. and 2.3.

305 N 40.
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13

Court of Appeals,®® i.e. “..exception applies only to injuries that arise in U.S.
commerce, thus describing its reach by the situs of the transaction and resulting
injuries rather than by the situs of the effects of the allegedly anti-competitive

conduct giving rise to the appellants’ claims.’”*

It is not just defendants who argued consistently. The second Court of Appeal’s
reasoning is consistent with the reasoning during the first Court of Appeals’
adjudication process. The second Court of Appeals relied on the legislative

history® to the following extent:

”

“...the legislative history makes clear that the FTAIA's “domestic effects
requirement “does not exclude all persons injured abroad from
recovering under the antitrust laws of the United States. [Reference

omitted].”*"

The full significance of this passage can be understood only if read together with
the passage from the judgment where the Court of Appeals relied on the text of
the FTAIA with which the Court of Appeal rejected the defendant’s argument
that in establishing subject matter jurisdiction, the focus should be on situs of

transactions. The second Court of Appeals stated in this regard that

“This interpretation [i.e. argued by the defendants] has no support from
the text of the statute, which expressly covers conduct involving “trade

or commerce with foreign nations. [Reference omitted]”.*"

Therefore, by combining these two passages from the second Court of Appeal’s

judgment, it could be concluded that

308 N.84.

%" Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 2001 WL 761360,2 (D.D.C. June 7, 2001) in
connection with the arguments that the defendants presented on standing on pp. 5 and 6.

308 N.166.
309 N.84.

%% Compare Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,352,353-355
(D.C.Cir.2003).

311 N.84.
312 |bid.
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1. The U.S. courts do have subject matter jurisdiction where private parties
have suffered antitrust injury arising from transactions that they

concluded outside the U.S.;

2. Private parties can litigate their antitrust injuries before the U.S. courts

even in situations where they suffered antitrust injury outside the U.S.

The second Court of Appeals’ reasoning is clear up to this point, and there is
nothing to criticise. After this point problems do arise. The second Court of
Appeals interpreted the relevant FTAIA provision and, therefore, establishined a

condition for a private party being grainted subject matter jurisdiction:

“... [plaintiffs] need only demonstrate therefore that the U.S. effects of
the appellees’ [i.e. defendants’] allegedly anti-competitive conduct

“g[a]ve rise to” their claims.”"

The problems with this condition are the following:

» Firstly, this requirement does not follow either from the text of the FTAIA
provision or from the legislative history the Court of Appeals referred to
right before the Court of Appeals stated this requirement. This is why the

word “therefore” in the passage is misleading.

» Secondly, the second Court of Appeals cited in the support of this

requirement the Pfizer,”'* the Industria Siciliana Asfalti,*” and the

316

Caribbean Broadcasting®°cases, but at the same time agreed “that each

717 from the factual situation of

of these cases is distinguishable
Empagran. Therefore, it is submitted that the second Court of Appeals did
not in fact know how and why it interpreted the FTAIA provision in the

way it did. Thus, again, there are similarities between the earlier

33 bid.
314 N.78.
315 N.285.

%16 Caribbean Broadcasting System, Ltd. v. Cable & Wireless P.L.C., 148 F.3d 1080
(D.C.Cir.1998).

317 N 46.
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judgment of the first Court of Appeals®® and the judgment of the second

319

Court of Appeals®™. Neither judgment provided a clear and reasonable
explanation as to why the test for subject matter jurisdiction was

formulated in such a specific way.

Thirdly, it seems that this time the second Court of Appeals®” interpreted
the relevant FTAIA provision and therefore formulated the test for subject
matter jurisdiction in the same way as the defendants before the first
Court of Appeals.®" The defendants before the first Court of Appeals, in
support of their arguments, referred to the interpretation of the FTAIA

322

provision provided by the Court of Appeals in the Den Norske>* case.

Therefore, it is surprising that the first Court of Appeals in the Empagran
litigation did not adopt the ‘Den Norske’ interpretation of the FTAIA

provision,®?

whereas the second Court of Appeals adopted the exact
interpretation from the Den Norske case without explaining the reasons
for such a switch. The second Court of Appeal in the Empagran litigation
followed this interpretation without even referring to the Den Norske
case. Therefore, it is not clear whether the second Court of Appeals
adopted the same interpretation of the relevant FTAIA provision as in Den

Norske:

“Based on the language of Section 2 of the FTAIA, the effect on
United States commerce-in this case, the higher prices paid by
United States companies for heavy-lift services in the Gulf of
Mexico-must give rise to the claim that Statoil asserts against the

defendants. ”**

318 N.15.
319 N 40.

320 |bid.

321 See n.229.
%22 N.18.
23 See Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,350 (D.C.Cir.2003).

324 Den

Norske Stats Oljeselskap As, v. HeereMac Vof, 241 F.3d 420,427 (5th Cir.2001).
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“..FTAIA requires more than a “close relationship” between the
domestic injury and the plaintiff's claim; it demands that the

domestic effect “gives rise” to the claim.”®

“..we find that the plain language of the FTAIA precludes subject
matter jurisdiction over claims by foreign plaintiffs against
defendants where the situs of the injury is overseas and that

injury arises from effects in a non-domestic market.’”*

and whether the second Court of Appeals’ interpretation of FTAIA in the
Empagran litigation that

“... [plaintiffs] need only demonstrate therefore that the U.S.
effects of the appellees’ [i.e. defendants’] allegedly anti-

competitive conduct “g [a]ve rise to” their claims.”*’

means exactly the same as the requirement from the Den Norske case.

» Fourthly, the second Court of Appeals’ interpretation that
anticompetitive effects in the U.S. must give rise to the plaintiffs’ claim
is confusing also because the Supreme Court®® did not rule that this is the

only possible or plausible interpretation of the relevant FTAIA provision.

In conclusion, the second Court of Appeals’ interpretation of the relevant FTAIA
provision and therefore of the test for subject matter jurisdiction is difficult to
understand and support. There are two reasons for this confusion. Firstly, the
second Court of Appeals based its ruling on arguments that are not clear, that
are inherently inconsistent, and that are absolutely arbitrary. Secondly, the
second Court of Appeals did not explain or provide guidance as to how the
decision that private plaintiffs are permitted to litigate their antitrust injury

that they suffer outside the U.S., out of the transactions that they concluded

%25 |bid

%% Den Norske Stats Oljeselskap As, v. HeereMac Vof, 241 F.3d 420,428 (5th Cir.2001).
327 N.84.

328 N.5.
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outside the U.S., is compatible with the requirement that antitrust injury has to

arise out of effects within the U.S.

3.1.7.5 Conclusion

This subsection analysed the judgments in the Empagran litigation and
concluded that they did not provide a clear, consistent and undisputable
clarification of the conditions under which private plaintiffs can litigate their

foreign antitrust injuries before the U.S. courts.

It is submitted that the analysis of the rulings of all four adjudicating courts
leads to a conclusion that the tests for establishing subject matter jurisdiction
can be divided into two groups. The first group covers the tests that are worded
in a way that they provide a general type of interpretation of the relevant FTAIA
provision, i.e. one that can be applied to all factual situations. This type of
interpretation of the relevant FTAIA provision was delivered by the District Court
and by both Courts of Appeals. In the second group is the test worded by the
Supreme Court. This test applies only to a factual situation where foreign

antitrust injury is independent from the anticompetitive effects within the U.S.

The division between these two groups of tests for subject matter jurisdiction is
problematic because there is no explanation of the relationship between them.
The Supreme Court did not provide a general interpretation of the relevant
FTAIA provision and the test for establishing subject matter jurisdiction that
follows is of very limited scope. At the same time, the Supreme Court did not
provide guidance for future litigation (the second Court of Appeals included) on
what are the possible or permissible interpretations of the relevant FTAIA
provision. Therefore, it can be doubted that the test for establishing subject

matter jurisdiction set out by the second Court of Appeals is a valid one.

Irrespective of the group in which the test for subject matter jurisdiction is

placed, there are matters that are common to them.

» Firstly, all the tests lack clarity and sustainable arguments as to why they

have been worded in this particular way.
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» Secondly, none of the judgments provide guidance to private litigants or
adjudicating courts for future litigations as to what facts need to be

proven in order to satisfy the test of subject matter jurisdiction.

In addition to this uncertainty that the Empagran judgments introduced in
respect of obtaining compensation for a foreign antitrust injury before the U.S.

courts, there are many questions that the Empagran litigation did not resolve.

* Firstly, how to make a distinction between independent and dependent

foreign antitrust injury;

* Secondly, what makes a global antitrust cartel predominantly foreign (i.e.

of non-U.S. nature);

* Thirdly, under what conditions can the anticompetitive effects of a global
cartel be determined to be exclusively pertinent to one particular

foreign (i.e. non-U.S.) country;

* Fourthly, why the U.S. courts should compensate foreign antitrust injury.

3.1.8 Reliance on the Policy of Comity

The factual situation in Empagran extended beyond U.S. territorial borders.
Therefore, the question this subsection will address is whether and to what
extent the interests of non-U.S. countries have to be taken into consideration in
private antitrust law enforcement cases. This raises the question of why the U.S.
courts should grant remedies to non-U.S. nationals who suffer antitrust injury
outside the U.S.

The Empagran cases addressed factual situations, irrespective of whether these
were proven or merely assumed by the adjudicating courts.’® The common
feature pertinent to all the facts is that they were not limited to U.S. territory.
The anticompetitive conduct was understood by the litigants and the

adjudicating courts as being that of a global (international) cartel operating in

%29 See subsection 3.1.6. of this chapter above.
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part outside the U.S. This anticompetitive conduct caused anticompetitive
effects that were felt not only within the U.S., but also in non-U.S. countries.
Not all litigants were U.S. nationals. The reason why private plaintiffs initiated
the litigation was to obtain compensation for the suffered antitrust injury, and
the reason why the Empagran litigation was so complicated was the foreign
nature of the antitrust injury, i.e. the antitrust injury having taken place outside
the U.S.

Therefore, the adjudicating courts in Empagran were required to interpret the
relevant FTAIA provision and to formulate the test for establishing subject
matter jurisdiction. This was done by considering the potential interest of those
non-U.S. countries where the facts of non-U.S. character, described above, were

present.

The plaintiffs before the District Court included the interest of non-U.S.
countries in their submissions. The plaintiffs tried to obtain supplemental
jurisdiction by arguing on the basis of the interest of the non-U.S. countries. The
plaintiffs argued that granting subject matter jurisdiction to the U.S. courts
would benefit (i.e. “reduce inefficiency and redundancy’®) foreign plaintiffs
and non-U.S. courts by reducing the number of cases: “to litigate identical

claims and issues in numerous courts around the world.’™*

The District Court did not accept this argument for three reasons. Firstly, the
District Court stated that lawsuits before courts outside the U.S. were already
pending, i.e. had been started before the Empagran litigation commenced in the
U.S. Therefore, the District Court was not convinced that by granting subject
matter jurisdiction, litigation elsewhere would be avoided (i.e. “reduce the
number of suits or increase efficiency’**) before non-U.S. courts.**® Secondly,
the District Court explained that the U.S. courts lacked competence to order
that the actions before non-U.S. courts be dismissed or consolidated. Therefore,
it has to be considered in this regard that the U.S. courts may take into account

the first-to-file rule. Consequently, by applying this rule, it might be the

%0 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 2001 WL 761360,8 (D.D.C. June 7, 2001).
% Ibid.
%2 |bid.

33 See ibid.
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Empagran litigation in the U.S. that should be dismissed as duplicative.®**

Thirdly, the District Court also stated that it would be “more efficient and in
the best interests of comity to allow the foreign courts to adjudicate the claims

arising out of alleged violations of their own laws”.**

It seems that the District Court did not accept the argument that the U.S. courts
should have subject matter jurisdiction with the purpose of reducing the burden
on non-U.S. courts. In other words, taking over the task of non-U.S. courts is not

a valid reason upon which to facilitate the test for subject matter jurisdiction.

This argument was not challenged or considered by the other courts during the
Empagran litigation. The Empagran litigation was decided without providing any
guidance on whether the U.S. courts are expected to provide any type of help to
non-U.S. courts. Ultimately, in a factual situation as present in the Empagran
litigation, both the U.S. courts and the non-U.S. courts have to find a way to
work together with the purpose of efficiently dealing with the same antitrust
cartels that are global (international) and therefore cause anticompetitive
effects and antitrust injury within the U.S. and within non-U.S. countries. With
regard to the argument for helping non-U.S. courts, the Supreme Court®®
promoted a certain type of help that the U.S. courts will provide to non-U.S.
countries. The Supreme Court delivered the decision that the U.S. courts must
refrain from exercising subject matter jurisdiction in a specific type of situation,
i.e. where the litigated foreign antitrust injury is independent from
anticompetitive effects within the U.S.*" This type of help from the U.S. courts
to non-U.S. countries does not say anything about other situations where

litigated foreign antitrust injury is not independent.

Unlike the District Court, the first Court of Appeals**® did not consider the
interests of non-U.S. countries (courts) from the perspective of “whether to help
them”, but from the perspective of “whether to trust them”. In fact, the first

Court of Appeals considered the interests of non-U.S. countries within the

%% See ibid.
% |bid.
36 N.5.
%7 See subsection 3.1.9. of this chapter below.

38 N.15.
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339

context of the policy of deterrence of antitrust cartels®™ in formulating test for

subject matter jurisdiction.

As explained in the subsection above,*” the first Court of Appeals elaborated the
policy of deterrence from the perspective that a wider test for subject matter
jurisdiction will benefit and protect the interests of the U.S. as well as U.S.
consumers. Despite the fact that the first Court of Appeals showed awareness of
the possibility of antitrust law enforcement in non-U.S. countries,*' the first
Court of Appeals did not say anything on the existence, nature, and efficiency of
antitrust law enforcement in these non-U.S. countries. The first Court of Appeals
did not consider what impact a wider test of subject matter jurisdiction (i.e. one
based on the policy of deterrence) would have on the functioning of antitrust
law enforcement in non-U.S. countries and on the relationship and co-existence

of antitrust law enforcement in the U.S. and in non-U.S. countries.

The Supreme Court*? addressed some of these questions, but unfortunately it
did so to a very limited extent. Without, at this point, challenging the soundness
of the Supreme Court ruling on respecting the interests of non-U.S. countries in
enforcing non-U.S. antitrust law, it is submitted that the Supreme Court
considered the interests of non-U.S. countries in a wider context than the first
Court of Appeals.’**® The Supreme Court did so with regard to statutory
construction,®* but in this context the Supreme Court merely mentioned foreign
nations’ sovereign interests at a general level and stated that potential
conflicting laws of different countries (i.e. the U.S. and non-U.S. countries)

should work together in harmony.?®

The problem is that the Supreme Court, in putting forward its position on
comity, did not say anything about: the purpose of private antitrust law

enforcement; the protection of those who suffer antitrust injury; the co-

%39 See subsection 3.1.7.2. of this chapter above.

49 |bid.

1 N.247.

¥2N.5.

3 N.15.

¥4 F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,164 (2004).

35 See ibid.
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existence and simultaneous applicability of antitrust law enforcement systems,
as the Supreme Court stated in “today’s highly interdependent commercial

world”.**®

In evaluating the Supreme Court’s reference to comity, it is appropriate to

mention that the Supreme Court’s view is limited to the following situation:

“..why is it reasonable to apply those laws*' to foreign conduct insofar as
that conduct causes independent foreign harm and that foreign harm

alone gives rise to the plaintiff's claim?”*®, or:

“Why is it reasonable to apply this law to conduct that is significantly
foreign insofar as that conduct causes independent foreign harm and that
foreign harm alone gives rise to the plaintiff's claim? We can find no good

answer to the question”.**

The two quotations above show that the issue to which the Supreme Court
applied its reasoning on comity is the foreign antitrust injury that is independent
from anticompetitive effects within the U.S. In this type of situation, the
anticompetitive effects in the U.S.*° have nothing to do with the foreign
antitrust injury for which private plaintiffs seek compensation. Therefore, there
is no need for U.S. antitrust laws to be applied to this type of situation as there
is no U.S. market or injury that is affected and therefore they do not require the
protection of U.S. laws. It seems that the Supreme Court’s decision that
justification for “interference with a foreign nation's ability independently to

99351

regulate its own commercial affairs in this type of situation is really

“insubstantial’®®.

%% F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,165 (2004).

7 |.e. U.S. antitrust laws that “redress domestic antitrust injury that foreign anticompetitive conduct

has caused” [n.346].
8 N.346.
9 F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,166 (2004).

%0 The existence of anticompetitive effects in the U.S. generally allows the U.S. courts to exercise
subject matter jurisdiction and redress these domestic injuries, irrespective of potential non-U.S.
interests. See n.346.

%1 N.346.
%2 |bid.
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The support for this Supreme Court decision should not be undermined by the

following example with which the Supreme Court tried to explain its decision:

“Why should American law supplant, for example, Canada's or Great
Britain's or Japan's own determination about how best to protect
Canadian or British or Japanese customers from anticompetitive conduct
engaged in significant part by Canadian or British or Japanese or other

foreign companies. %

This passage raises four problems with regard to providing a clear explanation of
the Supreme Court’s decision on non-interference with non-U.S. countries

regulating their own commercial affairs.

> Firstly, the passage does not fully cover the factual situation of the

Empagran litigation.

» Secondly, in a global (international) cartel situation the perpetrators may

be of U.S. nationality or operating within the U.S.

» Thirdly, the quotation does not say anything about the particularities of
litigating foreign antitrust injury that is not independent from but

dependent on anticompetitive effects within the U.S.

» Fourthly, it is important to mention that the mere fact of compensating
foreign antitrust injury does not jeopardize the benefits that non-U.S.
countries may give to their nationals (or other private parties) who suffer

antitrust injury within these non-U.S. countries.

Irrespective of the fact that the Supreme Court limited its analysis of comity to a
situation where the litigated foreign antitrust injury was independent from
anticompetitive effects within the U.S.,** prudence requires mentioning two
points in the Supreme Court’s analysis that may be problematic, or at least

cause some confusion about reliance on comity in future cases.

%3 |bid.

%4 See explanation in this subsection above.
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Firstly, the Supreme Court rejected the analysis of comity on a case-by-case
basis. A case-by-case analysis of comity was proposed by the plaintiff when
arguing for subject matter jurisdiction of the U.S. courts to be granted in a
situation where foreign antitrust injury is independent from the anticompetitive
effects in the U.S.**® The Supreme Court rejected the submission that the
independent foreign antitrust injury should be granted subject matter

jurisdiction of the U.S. courts on individual (i.e. case-by-case) basis.

The Supreme Court rejected this submission for three reasons:

a) The approach would be “too complex to prove workable”,*® as
adjudicating courts would have to examine how foreign law and how U.S.

law treat different kinds of anticompetitive agreements.*’

b) The comparison between foreign and U.S. law may lead to “lengthier
proceedings, appeals, and more proceedings-to the point where
procedural costs and delays could themselves threaten interference with
a foreign nation's ability to maintain the integrity of its own antitrust

enforcement system”.**®

¢) Adjudicating courts would be required to decide whether to give priority
to the award of treble damages in situations such as this, which would
increase deterrence and help to enforce antitrust law, or to give priority
to amnesty programmes, used to enhance antitrust law enforcement. This
question of whether to give priority to deterrence or amnesty is of an

empirical nature that adjudication courts cannot resolve.**

The above grounds on which the Supreme Court rejected the case-by-case
analysis for comity may sound convincing, but unfortunately, they are contrary
to the substance and purpose of comity. Comity can be adjudicated only on an

individual basis. The balancing of U.S. and non-U.S. interests is something that is

%% See F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,168 (2004).
%% N.355.

%7 See n.355.

%8 £ Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,168-169 (2004).
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pertinent to the comity argument.*® In addition, the question of priority
between deterrence and amnesty is commonly known and is present also within
the domestic context.* In the domestic context there is no empirical evidence
that would point in a particular direction. Nevertheless, there is no doubt that
deterrence and amnesty can co-exist within the same system of antitrust law
enforcement and that private antitrust law enforcement does not need to be
sacrificed because of amnesty programmes. Amnesty programmes are grounded
on the need to enhance deterrence, and deterrence is considered to be one of
the aims of private antitrust enforcement as well.*** Therefore, placing such
emphasis on “...foreign nations’ own antitrust enforcement policies...” based on

“...foreign firms' incentive to cooperate with antitrust authorities in return for

99363 364

prosecutorial amnesty”® is not appropriate.

Secondly, the opinions on which the Supreme Court relied were filled in by non-
U.S. governments whose interests were in no way affected by the Empagran
litigation. Neither the litigants, nor any factual element of antitrust violation,
nor anticompetitive effects, nor antitrust injury that formed part of the
Empagran case had anything to do with these non-U.S. countries whose

governments filled-in the briefs.

At the same time, the Supreme Court did not evaluate the interests of those
non-U.S. countries whose litigants were parties to the litigation; where the
conduct of the global (international) cartel took place; who suffered

anticompetitive effects due to this cartel; where the private plaintiffs suffered

%9 See F. Hoffman-LaRoche, Ltd. v. Empagran S.A., 542 U.S. 155,169 (2004) and the analysis on
a similar issue in the same judgment on pp.174 and 175.

%0 See Chapter 6, subsection 3.3.

%1 Take into consideration the framework provided in n.151. In addition, leniency does not affect
the right of plaintiffs to start antitrust litigation against perpetrators who applied for protection
within the leniency program. For the fact that leniency program does not affect private antitrust
litigation in an international context see Renato Nazzini, Concurrent Proceedings in Competition
Law; Procedure, Evidence, and Remedies (New York, US: Oxford University Press, 2004), 221.

%2 See n.367.

33 N.355.

%4 At this point it is important to mention that amnesty programmes do not apply internationally and

do not affect private antitrust law enforcement. This means that in a situation where a
perpetrator cooperates with public antitrust enforcing authorities in one country and
consequently obtains amnesty, this does not exempt the same perpetrator from prosecution by
public antitrust law enforcement authorities in other countries. The fact that perpetrators are
granted amnesty does not mean that they cannot become parties (plaintiff or defendant) in
private antitrust law enforcement litigation. See n.361.
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their antitrust injury for the compensation of which they started the Empagran
litigation in the first place. It is submitted that the interests of the litigants and
of the non-U.S. countries whose interests were directly affected by the
Empagran situation were not taken into consideration in deciding on the issue of

comity.

Placing emphasis on the interests of those non-U.S. countries who are not
directly involved in or affected by the litigation, and ignoring the interests of
those non-U.S. countries that were directly involved in or affected by the
litigation, goes against the established custom of considering the comity

argument in litigation.>®

In addition to this, the Supreme Court relied on the briefs submitted by non-U.S.

countries without evaluating them in the following manner:

* What are the effects of these opinions on private antitrust law

enforcement in the U.S.?

* What are the effects on private parties who suffered antitrust injury?

* What are the effects on the functioning of global (international) cartels?

* What do the arguments in the briefs mean for potential perpetrators?

In conclusion, the above analysis provides sufficient grounds to submit that the
issue of comity within the area of private antitrust law enforcement was decided
in the Empagran litigation only with regard to a situation where the litigated
foreign antitrust injury is independent from anticompetitive conducts within the
u.s.

Irrespective of the extent to which the issue of comity was determined in the
Empagran litigation, it is not possible to ignore the confusion that arises from
the Supreme Court’s judgment. The Supreme Court was not expected to rule on
comity by rejecting suitability of case-by-case analysis, considering interests

that were not directly affected by the Empagran litigation, or refusing to

%5 See Chapter 6, subsection 3.3.
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consider the interests of litigants and those non-U.S. countries whose interests
were directly affected by the Empagran litigation. Whether this type of attitude
redefined the issue of comity remains an open question, particularly because the
Supreme Court rejected the analysis of comity on a case-by-case basis, and at
the same time did not provide any guidance on how comity should be analysed in

future litigation.

Since the Empagran litigation decided the question of comity in a limited way,
there are some factual situations that require guidance in terms of applying

comity in future litigation. These factual situations are:

* How to apply comity in situations where the litigated foreign antitrust

injury is dependent (transborder®®)?

* How to apply comity in enforcing the antitrust law of different countries

(i.e. the U.S. and non-U.S. countries) on a global antitrust cartel?

* How to apply comity in establishing the cooperation between private

antitrust enforcement systems from different countries?

* What is the relationship between comity, the requirement that antitrust
law should be enforced, and the right of private parties to obtain

compensation?

3.1.9 Reliance on a Policy of Deterrence

The U.S. courts consider deterrence as one of the two reasons for having private
antitrust law enforcement.**’ The other reason is to enable private parties who
have suffered antitrust injury to receive compensation in the form of treble

damages.*®® As far as the domestic context is concerned, there has been a

%6 For the explanation see Chapter 5, subsection 2.4.

%7 See n.151, Assimakis P. Komninos, Ec Private Antitrust Enforcement; Decentralised Application

of Ec Competition Law By National Courts (Oxford and Portland, Oregon, US: Hart Publishing,
2008), 160; Richard A. Posner, Antitrust Law (The University of Chicago Press, 2001), 266.
Compare with Nazzini, Concurrent Proceedings in Competition Law; Procedure, Evidence, and
Remedies, 16, where are listed other reason for private antitrust law enforcement to exist.

%8 See n.367.
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constant tension between deterrence and compensation. This tension has
contributed to how the U.S. system of private antitrust law enforcement has

been formed and how it operates in practice.*®

The Empagran case extends beyond the domestic (i.e. the U.S.) scene but,
nevertheless, the policy of deterrence had a role to play in the Empagran
litigation. The question to be explored is whether deterrence was used in this
litigation for the same purpose or in the same manner as it is used in the

domestic context.

The use of deterrence in the Empagran litigation has been explained above in
the relevant subsections. Nevertheless, in order to provide a complete and clear
presentation of the Empagran litigation, it is worth listing, without repeating the
analysis already conducted above, the manner in which the policy of deterrence

was applied in this litigation.

The policy of deterrence was relied on on four occasions:

1) The first Court of Appeals®® used the policy of deterrence argument in
favour of granting standing to the plaintiffs. It is worth emphasizing that
the plaintiffs were non-U.S. nationals and that they had suffered antitrust

injury outside the U.S.*"

2) The first Court of Appeals®® relied on the policy of deterrence in
expanding the subject matter jurisdiction of the U.S. courts with the
result that foreign private parties who suffer foreign antitrust injury may
obtain compensation before the U.S. courts for that injury. The first Court

of Appeals explained that the policy of deterrence, by permitting foreign

%9 Deterrence is contrary to legislative text of Clayton Act (Hovenkamp, “88 Mich. L. Rev. 17).

Deterrence was promoted by economists (Page, “37 Stan. L. Rev. 1445,” 1450; William M.
Landes and Richard Posner, “Adjudication as a Private Good,” The Journal of Legal Studies 8
(1979); William M. Landes and Richard A. Posner, “The Private Enforcement of Law,” The
Journal of Legal Studies 4 (1975)). Literature that economists wrote influenced development of
private antitrust law enforcement in a way that deterrence become its goal (Coffee, “42 Md. L.
Rev. 215,” 216; Kent Roach and Michael J. Trebilcock, “Private Enforcement of Competition
Law,” Osgoode Hall Law Journal 34, no. 3 (1996), 475).

370 N.15.

1 For the analysis of and problems with the first Court of Appeals’ reasoning, see subsection

3.1.4. of this chapter above.
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litigants to litigate their antitrust injury before the U.S. courts, would
deprive the U.S. perpetrators of the profits and consequently reduce the
incentive for these perpetrators to participate in organizing and running
global cartels. However, the first Court of Appeals did not explain in what
way such an expansion based on the policy of deterrence would benefit
U.S. markets and U.S. consumers. Regardless of this expansion, the right
of those who suffered antitrust injury in the U.S. to bring private antitrust

suit is in no way affected.*”

3) The Supreme Court®* was asked to rule on the policy of deterrence on

two occasions.

a) Firstly, when the plaintiffs put forward the policy of deterrence as
an argument in support of establishing subject matter jurisdiction
of the U.S. courts, because this would help to “protect Americans
against foreign-caused anticompetitive injury.””” The plaintiffs did
not elaborate this argument and the Supreme Court did not
comment on its plausibility. The problem with this argument is that
it is internally inconsistent. How can injury that is suffered outside

the U.S. harm U.S. nationals?

b) The second occasion when the argument was raised was in respect
of the issue of comity. The Supreme Court was asked to rule on the
relationship and priority between deterrence and amnesty, but did

not rule on this.*™®

In conclusion, this subsection summarized only those situations in the Empagran
litigation where the policy of deterrence was pleaded. At the same time, in this
subsection reference has been made to those subsections where in-depth

analysis of the use of the policy of deterrence was offered. On the basis of the

372 N .15.

%3 For the analysis and problems in this regard, see subsection 3.1.7.2. of this chapter above.

374 N.5.

375 N.297.

%6 For the analysis and problems with the Supreme Court’'s reasoning on this question, see

subsection on the policy of comity.
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analyses it can be concluded that the policy of deterrence played a different

role in the Empagran litigation than it does in the domestic context.

3.1.10 The Alternative Theory Claim

This subsection discusses whether a new approach was introduced in Empagran
to how an antitrust claim in an international context may be litigated. In the
pre-Empagran era,*’ the focus of antitrust litigation was on delivering a decision
that would redress anticompetitive effects within the U.S. and at the same time
on protecting the interests, whatever they might be, of the U.S. This subsection
will identify whether the Empagran case has changed the approach of the U.S.
courts and, if so, whether this change introduces a possibility for private
plaintiffs to obtain compensation for their suffered (foreign) antitrust injury in

U.S. courts.

The term “alternative theory of subject matter jurisdiction” was introduced by
the first Court of Appeals.®® In essence, the phrase is used to describe the
alternative basis for jurisdiction which the plaintiffs argued for before the

District Court.

The plaintiffs’ primary claim before the District Court, with the purpose of
convincing the District Court that it had subject matter jurisdiction to hear the
case, was one based on the global nature of the antitrust cartel*”® whose conduct
had caused the injury irrespective of where that injury had arisen. The plaintiffs
also argued for a literal interpretation of the relevant FTAIA provision®® to grant

the U.S. court jurisdiction.

The substance of the plaintiffs’ ‘alternative claim’ was not considered by the
District Court, and no reason was given for ignoring the claim. This lack of

consideration of the plaintiffs’ alternative claim before the District Court meant

37 See Chapter 6, subsections 3.2. and 3.3.
8 See Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,341 (D.C.Cir.2003).
%79 See subsection 3.1.2. of this chapter above.

%0 See subsections 3.1.2. and 3.1.7.1. of this chapter above.
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that neither the first Court of Appeals®' nor the Supreme Court®** were required

to consider it.

The first Court of Appeals stated:

“The District Court did not address this alternative theory of jurisdiction.
Neither the Second Circuit nor the Fifth Circuit embrace this view of
FTAIA's jurisdictional reach, nor do we. In light of our disposition in favor
of appellant on other grounds, we find it unnecessary to address this

“alternative” theory of subject matter jurisdiction”.*®

The Supreme Court stated:

“The Court of Appeals, however, did not address this argument,... and, for

that reason, neither shall we.”**

The question is whether considerations of an alternative claim would have made
any difference to the plaintiffs. An answer to this question may explain why the

Court of Appeals and the Supreme Court did not consider it.

The first Court of Appeals granted the plaintiffs subject matter jurisdiction on
the beneficial (i.e. non-restrictive) interpretation of the FTAIA provision.
Therefore, as the plaintiffs succeeded with their claim due to the beneficial
interpretation of the FTAIA, it is understandable why the first Court of Appeals
so easily reached the conclusion on the alternative claim in the way it was
quoted above. Irrespective of whether the first Court of Appeals considered it
relevant to address this plaintiffs’ alternative claim, the first Court of Appeals’
decision is not in conformity with other Court of Appeals rulings, where the first

Court of Appeals stated:

“...this court assumes the truth of the allegations made and construes

them favorably to the pleader...”.**

%1 N.15.
%82 N.5.
%83 N.378.
%4 N.8.
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In a situation that these facts, as assumed by the Court of Appeals, support
alternative claim, and in a situation that plaintiffs’ allegations contribute to the
positive solution of the alternative claim, then there was not reason not to
consider the alternative claim as well. It is acceptable that positive outcome for
the plaintiffs is based on two separate considerations. In fact, in a situation
where one of these considerations is not supported at the appeal level, the

other ground may still be approved and consequently remain valid.

The Supreme Court’s decision to not rule on the alternative theory for
establishing subject matter jurisdiction is less clear, as the Supreme Court
admitted that:

{3

. [plaintiffs argued in] alternative, that the foreign injury was not
independent... [it means that] the anticompetitive conduct's domestic

effects were linked to that foreign harm.”*®

As explained above,*’ the Supreme Court narrowed its analysis to an assumed,
potential (hypothetical?) situation where the litigated foreign antitrust injury is
independent from anticompetitive effects within the U.S. Based on those facts

there was no need for the alternative theory of subject matter jurisdiction.

Therefore, the Supreme Court’s decision not to address the alternative theory of

subject matter jurisdiction is surprising for the following reasons:

» In the past, the U.S. courts, including the Supreme Court, had taken a
more active role in formulating the tests for establishing subject matter
jurisdiction.*® Therefore, it is not clear why the Supreme Court took a
passive role in the Empagran litigation, particularly as the Empagran
litigation had opened a completely new chapter in the development of
subject matter jurisdiction, i.e. rules have to be established under which
private plaintiffs who suffer foreign antitrust claim can obtain

compensation before the U.S. courts.

385 Empagran S.A. v. F. Hoffman-LaRoche, Ltd., 315 F.3d 338,343 (D.C.Cir.2003).
%% N.8.
%7 See subsection 3.1.7.3. of this chapter above.

%8 See Chapter 6, subsection 3.2.
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» This passive position of the Supreme Court is also surprising because it
affected the plaintiffs’ position negatively. The first Court of Appeals®®
decided in favour of the plaintiffs. In such a situation the first Court of
Appeals had adopted the alternative theory, the outcome of the litigation
might remain the same, i.e. to the plaintiffs’ benefit. The same result
cannot be attributed automatically to the Supreme Court’s** decision on

alternative theory.

Irrespective of how favourable the Supreme Courts’ decision was for the
plaintiffs, what is important for the development of the alternative theory for
establishing subject matter jurisdiction is that the Supreme Court did not reject
it.

Therefore, it is important to consider the plaintiffs’ alternative claim more
closely, and examine whether the second Court of Appeals®' provided any

substantial and useful explanation as to how this alternative theory impacts on:

* private parties who will be able to obtain compensation for their antitrust

injuries by bringing a private antitrust suit before the U.S. courts, and

* the enforcement of antitrust law in general.

At this point it is important to examine the substance of the plaintiffs’

alternative claim.

The District Court** did not comment on the arguments the plaintiffs had put

forward in formulating their alternative claim.

The Court of Appeals classified the plaintiffs’ alternative claim as an alternative

theory of subject matter jurisdiction, and presented it in the following way:

%89 N.15.
390 N 5.
%1 N.40.
92 N.3.
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“..[the defendants] caused injury to purchasers outside of the United
States as a result of the anticompetitive effects of price changes and
supply shifts in United States commerce. Not only was United States
commerce directly affected by the worldwide conspiracy..., but the cartel
raised prices around the world in order to keep prices in equilibrium with
United States prices in order to avoid a system of arbitrage. Thus,... the
“fixed” United States prices acted as a benchmark for the world's vitamin
prices in other markets. On this view of the alleged facts,... foreign
plaintiffs were injured as a direct result of the increases in United States

prices even though they bought vitamins abroad.

The Supreme Court commented on the plaintiffs’ alternative claim in the

following manner:

“..foreign injury was not independent... anticompetitive conduct’s
domestic effects were linked to that foreign harm,... because vitamins are
fungible and readily transportable, without an adverse domestic effect
(i.e., higher prices in the United States), the sellers [defendants] could not
have maintained their international price-fixing arrangement and
respondents [plaintiffs] would not have suffered their foreign injury. They
add that this “but for” condition is sufficient to bring the price-fixing

conduct within the scope of the FTAIA's exception.

According to the joint views of the Court of Appeals’ and the Supreme Court’s
views of an alternative theory for establishing subject matter jurisdiction, the

alternative theory requires the following factual conditions:
(1) there is a worldwide cartel that directly affects U.S. commerce;

(2) the U.S. commerce was affected by the worldwide cartel causing

anticompetitive effects in the U.S.;

(3) the anticompetitive effects in the U.S. consisted of price changes and

supply shifts;

393 N.378.
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(4)

(12)

the anticompetitive effects in the U.S. also injured purchasers outside
the U.S.;

the purchasers outside the U.S. suffered injury as a consequence of
anticompetitive effects within the U.S. which caused prices around the

world (i.e. including prices outside the U.S.) to rise;

the prices outside the U.S. were raised in order to keep them in

equilibrium with the prices within the U.S.;

the equilibrium of prices outside and within the U.S. had to be in

equilibrium in order to avoid a system of arbitrage;

the system of arbitrage was possible because products (i.e. vitamins)

were fungible and readily transportable;

the manner in which the worldwide cartel kept the prices outside the
U.S. equal to the prices within the U.S. (and consequently avoided the
system of arbitrage) was by treating the prices within the U.S. as the
benchmark prices. This means that the prices within the U.S.

determined the prices outside the U.S.;

in practice, this means that when prices within the U.S. increased, so
did prices outside the U.S.. As a consequence, when prices within the
U.S. increased, this caused private parties (i.e. plaintiffs) who bought
products outside the U.S. to pay higher prices. This means that the
increase of the prices within the U.S. directly injured the private

plaintiffs who bought the same products outside the U.S.;

the relationship between how prices within the U.S. affected prices

outside the U.S. was classified by plaintiffs as “but for” causation;

the payment of inflated prices for products that private parties

(plaintiffs) bought outside the U.S. was foreign antitrust injury;

3% N.8.
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(13) therefore, on the basis of the above, the foreign antitrust injury
suffered by the private parties who bought products outside the U.S. at
inflated prices was not independent of anticompetitive effects within
the U.S.

As presented above, the plaintiffs’ alternative claim (i.e. the alternative theory
of subject matter jurisdiction) was considered to be a new approach to subject
matter jurisdiction in the field of antitrust law. Since the Supreme Court did not

%% it is important to analyse how the second Court

reject the alternative theory,
of Appeals,** to which the Supreme Court referred the Empagran litigation for

further adjudication, considered the alternative theory.

Points (8) and (9) of the alternative theory described above were first rephrased

by the second Court of Appeals first rephrased in the following way:

“Because the appellees’ [defendants’] product (vitamins) was fungible and
globally marketed, they were able to sustain super-competitive prices
abroad only by maintaining super-competitive prices in the United States

as well.”"

Then the Court of Appeals explained how the defendants had accomplished this

relationship between prices within and outside the U.S.:

“...by fixing a single global price for the vitamins and by creating barriers
to international vitamin commerce in the form of market division
agreements that prevented bulk vitamins from being traded between

North America and other regions. "%

At this point it is important to mention that the defendants themselves
admitted®® that they used this system (i.e. fixing a single global market and

dividing the international market to set up barriers to commerce between the

%% See ibid.

3% N.40.

%97 N.46.

%8 Empagran S.A. v. F. Hoffman—LaRoche, Ltd., 417 F.3d 1267,1270,n.5 (D.C.Cir.2005).

39 See ibid.
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U.S. and non-U.S. countries) to accomplish such a relationship between prices
within and outside the U.S.

The second Court of Appeals rephrased point (7) above, i.e. how the system of

arbitrage might work in a situation where the defendants had not put their

arran

gement in place:

“Otherwise, overseas purchasers would have purchased bulk vitamins at
lower prices either directly from U.S. sellers or from arbitrageurs selling
vitamins imported from the United States, thereby preventing the
appellees [defendants] from selling abroad at the inflated prices. Thus,
the super-competitive pricing in the United States “gives rise to” the
foreign super-competitive prices from which the appellants claim

injury”.*®

According to the paintiffs, the constitutive elements of the alternative theory

that should grant subject matter jurisdiction are the following:

1)

2)

3)

4)

3)

6)

7)

nature of product;

territory where product is marketed or can be bought;

possibility of product moving from one market to another;

potential for the existence of the system of arbitrage;

goal of having a single price for the product irrespective of where the

product is sold;

need to put in place the arrangement of market divisions and thereby

create trading barriers between different markets;

the existence of a goal of having ‘single price’ (point 5) combined with

the ‘possibility of arbitrage’ (point 4) and therefore with the ‘need to

400 N 46.
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have market division agreements’ (point 6), meaning that prices within

the U.S. are ‘benchmark prices’ which cause the following:

a. prices within the U.S. ‘give rise to’ prices outside the U.S. and

b. buying products outside the U.S. priced at such level caused

purchasers antitrust injury.

After the second Court of Appeals acknowledged the alternative theory, the

second Court of Appeals made the following statement:

“The appellants [plaintiffs] paint a plausible scenario under which
maintaining super-competitive prices in the United States might well have

been a “but-for” cause of the appellants’ foreign injury”.*"

The second Court of Appeals’ statement is confusing as it enables an
interpretation (understanding) that the second Court of Appeals narrowed the
alternative theory down to a ‘but for’ causation. In other words, the second
Court of Appeals’ statement can be interpreted as the alternative theory

meaning nothing more than ‘but for’ causation.

The rest of the statement causes further confusion:

“As the appellants [plaintiffs] acknowledged at oral argument, however,
“but-for” causation between the domestic effects and the foreign injury
claim is simply not sufficient to bring anti-competitive conduct within the
FTAIA exception. ™%

The problems with the statement quoted above are the following:

> Firstly, the second Court of Appeals did not explain the reasons why the

plaintiffs had changed their opinion in the oral argument.

7 Ibid
%92 Empagran S.A. v. F. Hoffman—LaRoche, Ltd., 417 F.3d 1267,1270-1271 (D.C.Cir.2005).
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» Secondly, the second Court of Appeals did not explain why ‘but for’
causation was suddenly not sufficient, despite the fact that the Supreme

Court*® had not rejected it.

After the second Court of Appeals changed its focus from the alternative theory
to causation, and after plaintiffs changed their perception of the required type
of causation between anticompetitive effects within the U.S. and foreign

antitrust injury, the second Court of Appeals stated:

“The statutory language—“gives rise to”—indicates a direct causal
relationship, that is, proximate causation, and is not satisfied by the mere

but-for “nexus” the appellants advanced in their brief.”**

The problems with requiring such type of causation between the anticompetitive

effects within the U.S. and the foreign antitrust injury are the following:

» Firstly, the second Court of Appeals did not explain why direct causal
relationship (i.e. proximate causation) between anticompetitive effects

within the U.S. and foreign antitrust injury is required.

> Secondly, the second Court of Appeal did not explain the difference

between ‘but for’ causation and proximate causation.

» Thirdly, the second Court of Appeals did not explain in what way the
plaintiffs’ submissions should be changed to satisfy the requirements of

proximate causation.

» Fourthly, the focus on the type of causation required for subject matter
jurisdiction raises the question whether the element of causation is really
the element that has to be scrutinised within the context of subject
matter jurisdiction. The only regulated (required) type of relationship
between reason and consequences for the purposes of subject matter
jurisdiction is the one in respect of the nature of anticompetitive effects
that have to occur within the U.S. Neither the FTAIA nor the history of

403 See n.8.

404 N.48.
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subject matter jurisdiction within the field of antitrust law*®

require
assessment of any other type of causation within the process of granting

subject matter jurisdiction.

The only potential explanation why the Court of Appeals determined proximate
causation between anticompetitive effects within the U.S. and foreign antitrust
injury to grant jurisdiction under this alternative theory are the ‘principles of

perspective comity’*®.

With regard to the ‘principles of prescriptive comity’ the second Court of

Appeals cited:

* one statement from the dissenting opinion in the Hartford Fire*”

case
(“the respect sovereign nations afford each other by limiting the reach

of their laws”), and

* three statements from the Supreme Court’s decision in the Empagran

litigation*®:

- “..ordinarily construe[ ] ambiguous statutes to avoid unreasonable

interference with the sovereign authority of other nations”;

- “To read the FTAIA broadly to permit a more flexible, less direct
standard than proximate cause would open the door to just such
interference with other nations' prerogative to safeguard their
own citizens from anti-competitive activity within their own

borders’;

- “Why should American law supplant, for example, Canada's or
Great Britain's or Japan's own determination about how best to

protect Canadian or British or Japanese customers from

405 5ee Chapter 6, subsections 3.2. and 4.2.5.
408 See n.48.

7 Hartford Fire Insurance Co., et al., v. California et al., 509 U.S. 764, 113 S.Ct. 2891, 125
L.Ed.2d 612 (1993).

408 N.5.
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anticompetitive conduct engaged in [in] significant part by

Canadian or British or Japanese or other foreign companies”.

There are three problems that can be identified with requiring proximate

causation based on the principles of prescriptive comity.

> Firstly, the Supreme Court extensively elaborated on the issue of comity.
Its elaboration considered only situations where the litigated foreign
injury was independent from anticompetitive effects within the U.S.*®

There was no reference to the type of causation.

» Secondly, granting subject matter jurisdiction in a situation of foreign
antitrust injury does not affect foreign (non-U.S.) nations protecting their
own citizens. Non-U.S. nations can still provide protection to their
citizens. Additional protection that the U.S. courts can offer to non-U.S.
citizens is never bad. These non-U.S. affected private parties may get

compensation for their suffered antitrust injuries.

» Thirdly, in a situation where non-U.S. citizens are harmed by a global
cartel and not all perpetrators of this cartel are present or operate only
within the non-U.S. countries where these non-U.S citizens who suffer
foreign antitrust injury come from, the non-U.S. countries cannot
sufficiently help their (i.e. non-U.S.) citizens. The reason for this limited
help that non-U.S. countries can grant to their citizens is the fact that the
global cartel may still continue to exist unless antitrust litigation takes
place in the country (i.e. in the U.S.) where the source (and perpetrators)
of the global cartel are located. In other words, if some of perpetrators
who take part in a global cartel are located or operate within the U.S.,
the efficient way to stop their operation would be to litigate a private

antitrust claim against them before the U.S. courts.

The second Court of Appeals then listed a set of statements from which it is
impossible to understand how the second Court of Appeals dealt with the

alternative theory. In addition, these statements do not provide guidance as to

99 See subsection 3.1.8. of this chapter above.
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how foreign antitrust injury should be litigated with the purpose of granting
subject matter jurisdiction of the U.S. courts. These statements are of no help,
either, to understand how an alternative theory can be used to satisfy the
required relationship between anticompetitive effects within the U.S. and

foreign antitrust injury.

The second Court of Appeals’ statements are the following:

“Applying the proximate cause standard, we conclude the domestic
effects the appellants cite did not give rise to their claimed injuries so as

to bring their Sherman Act claim within the FTAIA exception.”"°

“While maintaining super-competitive prices in the United States may
have facilitated the appellees’ [defendants’] scheme to charge
comparable prices abroad, this fact demonstrates at most but-for
causation. It does not establish..., that the U.S. effects of the appellees’
[defendants’] conduct—i.e., increased prices in the United States—

” 411

proximately caused the foreign appellants’ injuries”.

“Nor do the appellants otherwise identify the kind of direct tie to U.S.

commerce...”.*"?

There is another statement by the second Court of Appeals that requires further

consideration. This statement is:

“...appellants [plaintiffs] argue that the vitamin market is a single, global
market facilitated by market division agreements so that their injuries
arose from the higher prices charged by the global conspiracy (rather than
from super-competitive prices in one particular market)” and continued
“they [i.e. plaintiffs] still must satisfy the FTAIA's requirement that the

U.S. effects of the conduct give rise to their claims.”*"

410 N.48.
1 Ibid.
*2 |bid.
13 |bid.
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This statement is not merely confusing, as it fails provide an explanation and
guidance for future antitrust litigation, but also unclear about whether the
second Court of Appeals was aware of the particularities of the factual situation

that it was expected to adjudicate.

In addition to this general critique, there are other problems with the

statement.

» Firstly, the statement does not show whether the second Court of Appeals
was aware of what a global cartel means and what the necessary
conditions are for a global cartel to furnish the expected benefits to the

perpetrators.

» Secondly, the second Court of Appeals did not consider it relevant to
evaluate the connection between a single market (embracing the U.S. and
non-U.S. countries) and a situation where anticompetitive effects and

antitrust injury are present outside the U.S.

» Thirdly, the second Court of Appeals did not consider it relevant to
evaluate the purpose and effect of market division agreements on the
relationship between anticompetitive effects within the U.S. and foreign

antitrust injury.

The substance of the alternative theory was presented above. Due to the fact
that the theory was written and rephrased not only by the Supreme Court, but

414

also by the second Court of Appeals,*™ it was expected that the second Court of
Appeals would be aware of its own explanation and would therefore be
consistent in its analysis. Unfortunately, this was not the case. Otherwise the

second Court of Appeals would not have stated the following:

“Under the appellants' theory, it was the foreign effects of price-fixing

outside of the United States that directly caused, or “g[a]ve rise to,” their

414 N.40.
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losses when they purchased vitamins abroad at super-competitive

prices.”*"

The problems within this presentation of the alternative theory are the

following:

> Firstly, this statement is inconsistent with how second Court of Appeals*®

and the Supreme Court*'” initially described alternative theory*®.

» Secondly, this statement is not supported by the factual situation, as

pleaded by the plaintiffs in the Empagran litigation.

» Thirdly, it should be recalled that the Supreme Court decided on foreign
antitrust injury under the assumption that this injury was independent
from anticompetitive effects within the U.S. Therefore, any statement

delivered by the Supreme Court has to be applied with caution.

Therefore, due to all this inconsistency, confusion, lack of understanding of the
factual situation, and unsounded active role in formulating the nature of the
expected causation between anticompetitive effects and antitrust injury, the
only plausible way to read the following second Court of Appeals’ statement is

to understand it as being hypothetical:

“That the appellees [plaintiffs] knew or could foresee the effect of their
allegedly anti-competitive activities in the United States on the
appellants’ injuries abroad or had as a purpose to manipulate United
States trade does not establish that “U.S. effects” proximately caused

the appellants’ harm.”*"

Nevertheless, there are few elements in the statement quoted above that can

be used as guidance for future litigation:

1% N.48.

“1° N.40.

“N.5.

18 See the presentation of the alternative theory in this subsection above.
19 N.48.
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* knowledge, or

* foreseeability of conduct within the U.S. on plaintiffs’ injuries abroad, or

* purpose of manipulating U.S. trade

are not sufficient to establish the subject matter jurisdiction of the U.S. courts.

Nevertheless, a few observations can be made. There is nothing wrong with
refusing subject matter jurisdiction in a situation where anticompetitive conduct
within the U.S. caused anticompetitive effects only outside the U.S., or in a
situation where these anticompetitive effects outside the U.S. are separate from
- not connected with - anticompetitive effects within the U.S. The situation is
completely different when anticompetitive conduct within the U.S. caused
anticompetitive effects within the U.S. as well as outside the U.S., and there is
no possibility of separating the anticompetitive effects into ‘only U.S.” and ‘only

non-U.S.’

A similar argument to the one just described can be applied to a situation where
the perpetrators have the purpose of affecting only trade within the U.S. (i.e.
causing anticompetitive effects only within the U.S.). This means that in a
situation where all that is needed to cause anticompetitive effects within the
U.S. is to conduct certain activities within the U.S., anticompetitive effects and
antitrust injury outside the U.S. may be classified simply as collateral damage.
The argument may change in a situation where anticompetitive effects outside
the U.S. and antitrust injury outside the U.S. are necessary to achieve

anticompetitive effects within the U.S.

Irrespective of this explanation of the alternative theory, the question that
cannot be left unanswered is the following: what is the factual situation to

which the second Court of Appeals applied its ruling?

The answer can be found in the following statement:
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“It was the foreign effects of price-fixing outside of the United States that
directly caused or “g[a]ve rise to” the appellants’ [plaintiffs’’] losses when

99420

they purchased vitamins abroad at super-competitive prices.

This statement enables to phrase the following ruling. In a situation where
foreign antitrust injury is caused only by anticompetitive effects outside the
U.S., foreign antitrust injury cannot be granted subject matter jurisdiction and,

consequently, cannot be litigated before the U.S. courts.

It seems that the second Court of Appeals merely confirmed the ruling of the
Supreme Court on foreign antitrust injury that is independent from
anticompetitive effects within the U.S. The Supreme Court referred the
Empagran litigation back to the second Court of Appeals in order to consider a
factual situation where the litigated foreign antitrust injury was not independent
of anticompetitive effects within the U.S. Consequently, the second Court of
Appeals did not decide on the alternative theory in a factual situation where
foreign injury was dependent, but only in a factual situation where foreign
antitrust injury was independent from anticompetitive effects in the U.S. To the
extent that the second Courts of Appeals did not decide the applicability of the
alternative theory claim to dependent foreign injury, this question remains an

open one.

Therefore, the second Court of Appeals’*' final decision on the factual situation
quoted above did not provide guidance on whether and how foreign antitrust
injury that is not independent of anticompetitive effects within the U.S. can be
litigated before the U.S. courts. In addition, the second Court of Appeals’
judgment does not provide any response to and guidance on the use of the
alternative theory in litigating foreign antitrust injuries before the U.S. courts in
situations where global cartels cause anticompetitive effects and antitrust
injuries outside the U.S. that are not independent from anticompetitive effects
and antitrust injuries within the U.S.

420 |bid.
421 N.40.
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In conclusion, the alternative claim did not help the plaintiffs in the Empagran
litigation to secure the subject matter jurisdiction of the U.S. courts. This
outcome is a result of two factors: the plaintiffs’ switch in argumentation and
the second Court of Appeals’ active role in interpreting the facts and the

arbitrary adjudication on the requirements of an alternative theory.

The best that can be concluded from the Empagran litigation on an alternative
claim is that this type of claim cannot be relied on by private plaintiffs who

suffer independent foreign antitrust injury.

It is submitted that anything beyond this point should be considered as non-
conclusive. The Supreme Court did not reject an alternative claim and at the
same time did not place any limits on, or requirements for, how an alternative
theory has to be analysed and applied. The second Court of Appeals provided its
own interpretation of an alternative claim. In formulating its views on the
alternative claim, the second Court of Appeals did not provide an explanation as
to why it focused the alternative claim on the issue of causation, and why it
required a particular type of causation (i.e. direct or proximate causation)
between anticompetitive effects within the U.S. and foreign antitrust injury.

Whether the second Court of Appeals’ decision on the alternative claim is the
correct one may be re-examined in future litigation.*”? The re-examination of an

alternative claim is also necessary for the following practical reasons:

* It enables courts to evaluate a global (international) cartel in its full

extent;

* |t provides a framework to adjudicating courts for the factual elements to

take into consideration and for their analysis;

* Litigants and adjudicating courts need guidance;

* It represents a legal argument that can result in a benefit for private

parties who suffer foreign antitrust injury that is not independent.

“20n the position of post-Empagran U.S. courts on the alternative claim see Chapter 3,
subsection 5.2.
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3.2 Concluding Remarks

The subsections above presented the Empagran litigation from the perspective
of the issues that were considered as relevant either by the parties or by the
adjudicating courts to reaching a decision as to whether the plaintiffs were
entitled to compensation before the U.S. courts for antitrust injury suffered
outside the U.S.

Each of the issues was presented in terms of its relevance to the Empagran
litigation and to future litigation. Each of the issues was analysed in the
following way: firstly, the arguments of the litigants in support or against a
particular issue were considered. Secondly, the type of decision that the
adjudicating courts reached on that particular issue was considered. Thirdly, the
Empagran courts’ decisions were assessed in terms of the reasons that the
adjudicating courts set out in support of their decisions. Fourthly, it was
examined whether the reasons given by the Empagran courts were clear,
consistent, convincing and persuasive. Fifthly, this analysis of the Empagran
courts’ reasoning enabled the listing of questions that remained unresolved.
Finally, the in-depth analysis of the Empagran litigation enabled the
determination of the extent to which the decisions reached by the Empagran

courts can be used as precedents in future litigation.

All these issues were raised in the Empagran litigation. Despite the fact that all
of these issues are connected to the Empagran litigation, it is not possible to
determine the inter-connection between all of them. Any attempt would result
in a distortion of their significance and contribution to the outcome of the

litigation.

The simplest way to summarize the analysis in section 3 of this chapter is to list

the following statements:

(1) The Empagran litigation may be perceived as nothing more than merely
another case on the jurisdiction of U.S. courts. Nevertheless, the factual

situation and issues argued and adjudicated in this case give the
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Empagran litigation an important place in the development of antitrust

law enforcement.*?®

(2) Private plaintiffs in the Empagran litigation, or whoever may read the
Empagran judgments, may agree with the outcome of the litigation, i.e.
that foreign private plaintiffs were not granted subject matter
jurisdiction to litigate their foreign private antitrust injury before the
U.S. courts. Nevertheless, this outcome in itself does not reveal
anything about the plausibility of the Empagran courts’ reasoning that
lead to the outcome. In addition, this outcome cannot be interpreted to
mean that foreign nationals can never litigate their foreign antitrust

injury before the U.S. courts.

(3) The contribution and quality of the adjudicating process in Empagran
may be evaluated in a convincing way. Nevertheless, an in-depth
analysis of the courts’ reasoning shows that the courts’ decisions lacked

clear and sufficient reasoning. This means that it is not convincing.

(4) The private plaintiffs in the Empagran litigation may be convinced that
they knew what they were expected to do and that they litigated their
case on very solid grounds and with persuasive arguments. Nevertheless,
the arguments the litigants used were not genuinely convincing and did

not support their submissions.

(5) There may be a perception that litigants and adjudicating courts have
sufficient knowledge and expertise to address this new type of factual
situations and the related new type of legal issues. Nevertheless, the

Empagran litigation showed that this may not always be the case.

(6) The Empagran litigation may be perceived as being relevant only to the
U.S. as it deals with the subject matter jurisdiction of U.S. courts.

Nevertheless, the facts and issues argued and, to a certain extent,

423

This is certainly true for private antitrust law enforcement. Nevertheless, the possibility of private
parties litigating their private antitrust injuries before the national courts of countries different
from the ones where private plaintiffs suffer their private antitrust injury may also have
consequences for public antitrust law enforcement and cooperation between national antitrust
law enforcement authorities.
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settled in this litigation show that the Empagran case may have
implications on antitrust law enforcement in non-U.S countries. Despite
the fact that the adjudicating courts in the Empagran litigation were
aware of the possibility of their decisions having an impact on non-U.S.
countries, the adjudicating courts did not offer guidance for future
litigation on what issues to take into consideration and how to evaluate
these issues in relation to antitrust law enforcement before the non-U.S.

courts.

Ending a conclusion by listing general comments does not provide guidance to
litigants and adjudicating courts for future litigation. Without compromising the
detailed analysis on each of the issues presented in subsections 3.1. of this
chapter above, it is important to offer a clear and precise analysis of the
contribution that the Empagran litigation delivered to the litigation of foreign
antitrust injury before the U.S. courts. The simplest way to deliver this analysis
is to list the issues on which the Empagran case provides a clear ruling (the clear

issues) and the issues on which it does not (the unresolved issues).

The issues which after the Empagran litigation can be classified as clear issues
and can consequently be used as precedents in future litigation are the

following:

(1) A private party cannot claim compensation for a suffered antitrust
injury merely by relying on transactions the private party had concluded
with the defendants. A private party has to prove the existence and
functioning of the cartel of which defendants were members to satisfy

the requirement of the existence of anticompetitive conduct.

(2) The existence of the global nature of the cartel that includes
perpetrators or activities in pursuance of the cartel being present in the
U.S. is not sufficient to establish the subject matter jurisdiction of the
U.S. courts. The subject matter jurisdiction of the U.S. courts cannot be
established without the presence of anticompetitive effects within the
u.s.
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3)

The place (i.e. country) where private plaintiffs conclude transactions
with defendants resulting in the private plaintiffs suffering antitrust
injury is not relevant to establishing the subject matter jurisdiction of
the U.S. courts. This means that the fact that the plaintiffs concluded
transactions with the defendants outside the U.S. is not an obstacle to

the plaintiffs litigating their antitrust injury before the U.S. courts.

The nationality of private plaintiffs is not relevant to the process of
establishing the subject matter jurisdiction of the U.S. courts. This
means that non-U.S. nationals can litigate their suffered antitrust

injuries before the U.S. courts and obtain compensation.

Fairness cannot be used as an argument on its own to establish the
subject matter jurisdiction of the U.S. courts. There are requirements
regulated by statutes or introduced by case law that have to be fulfilled

for the U.S. courts hearing private antitrust injury claims.

Foreign antitrust injury (i.e. injury suffered outside the U.S.) cannot be
litigated before the U.S. courts in a situation where it is independent
from the anticompetitive effects within the U.S.

The policy of deterrence does not have any relevance in a situation
where the litigated foreign antitrust injury is independent from

anticompetitive effects within the U.S.

It is in conformity with the principle of comity that foreign antitrust
injury which is independent from the anticompetitive effects within the

U.S. cannot be litigated before the U.S. courts.

An alternative theory for establishing subject matter jurisdiction is an
acceptable way to argue that the subject matter jurisdiction of the U.S.

courts should be established in a situation of foreign antitrust injury.

The issues that remain unresolved after the Empagran litigation, and therefore

are subject to further (theoretical) analysis and judicial evaluation, are the

following:
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(1)

A general interpretation of the 86a(2) of the FTAIA that may serve as
guidance for adjudication courts in the future where they are in a
position to analyse the existence of the subject matter jurisdiction of

the U.S. courts.

The requirements that have to be fulfilled in order to determine
whether foreign antitrust injury is independent from or dependent on

anticompetitive effects within the U.S.

The nature of the required relationship between anticompetitive effects
in the U.S. and foreign antitrust injury that is not independent from the
anticompetitive effects in the U.S. in order to have the foreign antitrust

injury litigated before the U.S. courts.

The relevance of the policy of deterrence and the method of its use in a
situation where foreign antitrust injury is not independent from

anticompetitive effects within the U.S.

The elements and assessment of comity in a situation where foreign
antitrust injury is not independent from anticompetitive effects within
the U.S.

The conditions under which the alternative theory of subject matter
jurisdiction can become acceptable grounds on which private plaintiffs
can successfully argue for the existence of subject matter jurisdiction of
the U.S. courts.

The relationship between antitrust standing, antitrust injury, and
antitrust causation on one side, and the subject matter jurisdiction of

the U.S. courts on the other.

The analysis of the adjudicating courts’ decisions and of the reasons that each of

the adjudicating courts gave in delivering their decision showed that there is one

issue that has a rather unique nature. The unique nature of this issue lies in the

fact that it cannot be understood in a consistent and undisputable manner.

Consequently, this issue enables different interpretations of the rule the
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Empagran litigation delivered. It follows that these different interpretations

lead to inconsistency in future litigation. This issue is:

(1) Whether a foreign antitrust injury can be litigated before the U.S.

courts?

None of the adjudicating courts in the Empagran litigation, including the
Supreme Court, stated that a foreign antitrust injury could not be litigated and

compensated before the U.S. courts.

The second Court of Appeals’ decision that litigated antitrust injury has to arise
from the U.S. effects brought some uncertainty to answering this question. It
was explained above that none of the adjudicating courts, including this second
Court of Appeals, provided guidance on how antitrust injury can be felt outside
the U.S. and at the same time derive from the anticompetitive effects within
the U.S.

It is submitted that there are two ways in which it is possible to resolve this

uncertainty.

> The first is related to the comparison of judgments delivered by the
adjudication courts in the Empagran litigation. It is important to
remember that the second Court of Appeals based its decision on false
grounds. Despite the fact that the Supreme Court did not require that the
86a(2) provision of the FTAIA be interpreted in a particular way, the
second Court of Appeals delivered its interpretation, i.e. that antitrust
injury has to arise from the anticompetitive effects in the U.S., without
providing an explanation of why only this type of interpretation of the
§6a(2) was permissible. This type of decision may not be problematic for
the outcome of the Empagran case because of the way in which the
second Court of Appeals construed the factual situation on which it then
delivered its ruling, but a problem may arise in a situation where the
second Court of Appeals’ interpretation is perceived as a general rule of

law (i.e. case law binding precedent) for future litigations.



Alen Balde, 2016 Chapter 2: Empagran 144

» The second way is related to what this thesis proposes. It is submitted
that because of “today’s highly interdependent commercial world”**, a
new category of anticompetitive conduct, anticompetitive effect, and
antitrust injury has to be introduced. The thesis determines this category
as “transborder”. In a situation where the requirements of the
transborder category are fulfilled,*® antitrust injury may be suffered
outside the U.S., and at the same time arise from the anticompetitive
effects within the U.S., as it would not be possible to divide
anticompetitive effects into ‘only U.S. effects’ and ‘only non-U.S.
effects’. The transborder category of antitrust injury will enable the
resolution of the problems that arise from the division between
independent and dependent antitrust injury, which the adjudicating
courts in the Empagran litigation left unresolved. Last but not least, the
introduction of the transborder category will enable the evaluation of the
nature of global cartels*® and the consideration of a variety of possible
relationships that may exist between antitrust law enforcements in

different countries (the U.S. and non-U.S. countries).

4 Significance of the Empagran Litigation and

New Challenges

There are two ways in which it is possible to look at the Empagran litigation:

from a narrow and from a wider perspective.

In a situation where the Empagran litigation is evaluated from a narrow
perspective, all that is possible to state is that the case is nothing more than a
private antitrust litigation in which the adjudicating courts resolved a dispute
between the parties so that the plaintiffs were refused subject matter
jurisdiction of the U.S. courts and therefore deprived of the possibility of
obtaining compensation for their suffered foreign antitrust injury on the basis of

U.S. antitrust law.

24 N.3486.
% See Chapter 5, subsection 2.

*% Not all global cartels have same characteristics and modus operandi.
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In a situation where the Empagran litigation is evaluated from a wider
perspective, it is possible to state that it has shown the way for private antitrust
law enforcement in the international context to be developed further. This
means that the Empagran litigation may be perceived as a cornerstone that in

fact made it possible for antitrust law to develop in this direction.

The Empagran litigation acknowledged that global cartels are a reality, that
global cartels can affect markets and private parties in the U.S. and in non-U.S.
countries, and that non-U.S. nationals who suffer antitrust injury in relation to
the conduct of global cartels may litigate, under certain conditions, their foreign

antitrust injury before the U.S. courts.

The subsections above presented the issues that the Empagran litigation
resolved and the issues that require further analysis and adjudication. This
means that the Empagran litigation raised a number of new questions that had

not been considered before.

In addition to the issues and questions that were raised by the particularities of
the adjudicating courts’ decisions, the litigants’ arguments, and the adjudicating
courts’ reasoning in the Empagran litigation, the case made it necessary to

consider issues whose importance extends beyond a single antitrust litigation.

(1) The fact that foreign antitrust injury may be compensated before the
U.S. courts on the basis of U.S. antitrust law requires the

reconsideration of:

* The aims of U.S. antitrust law;

* The purpose of private antitrust law enforcement;

* The object of protection;

* The need to be concerned with factual situations outside the

U.S. and potentially interfere with it.
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(2) The fact that the operation of global cartels involves anticompetitive

conduct taking place in more than one country, including the U.S. and

non-U.S. countries, requires the consideration of:

The factual difference in the nature of global cartels;

The factual difference in the way that anticompetitive conduct,
anticompetitive effects, and antitrust injury in different

countries (the U.S. and non-U.S. countries) may be related;

The need to establish a process to evaluate the relationship
between what is happening outside the U.S. and within the U.S.

in light of the world market becoming more connected;

The fact that antitrust litigation in one country may not be

sufficient to deal effectively with global cartels;

The fact that public antitrust enforcement and cooperation
between public antitrust enforcement institutions from
different countries may not be sufficient to control global
cartels.

(3) The fact that non-U.S. countries are developing their own system of

private antitrust law enforcement requires the consideration of:

The possibility that that the same global cartel is subject to
private antitrust litigation before the courts of different

countries;

The possibility that the same antitrust injury is litigated before

the courts of different countries;

The relevance (impact) of private antitrust law enforcement
proceeding in one country on private antitrust law enforcement

litigation in other countries;
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* The possibility that the purpose of private antitrust law

enforcement is different in different countries.
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Chapter 3: Post-Empagran Litigation

1 Introduction

The U.S. Supreme Court in the Empagran case opened a door to private plaintiffs
being able to litigate their foreign antitrust injuries before the U.S. courts.
Unfortunately, the Supreme Court did not show the path through this door, but
referred the case back to the second Court of Appeals for a decision. The second
Court of Appeals did not accept the Supreme Court’s invitation to walk through
the door, but placed an unexpected obstacle before the door. This thesis
submits that private litigants have been left without instructions' as to how to
overcome this obstacle and successfully enter through the door opened by the

Supreme Court.

The Empagran case is considered to be the first antitrust litigation where the
Supreme Court of the U.S. was asked to decide on the permissibility of foreign
antitrust injury to be litigated before the U.S. courts.? It is submitted that the
Supreme Court’s Empagran decision opened wide the doors of the U.S. courts
and thus permitted private plaintiffs who suffer antitrust harm outside the U.S.
to bring private antitrust claims before the U.S. courts and seek compensation
for their suffered antitrust injury.® At this point, a reminder is necessary that
particular caution is required to understand correctly the extent of the issues
decided through Empagran, and the significance of the Supreme Court’s decision
in particular for future antitrust litigation.* This means that the outcome of
Empagran cannot be considered as guidance on its own for private litigants and
adjudicating courts on how to conduct adjudication in future litigation. The
arguments brought before the courts through Empagran and the reasoning that
the courts used in formulating their decisions enable us to understand that
Empagran does not provide guidance for private antitrust litigation, in particular

and most importantly, with regard to how to establish the existence of a

' See section 7 of this chapter.

? See Chapter 6, subsections 3.2. and 4.2.3.

* The relationship between the Empagran litigation and pre-Empagran cases is explained in

Chapter 6.
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relevant type of connection between litigated (foreign) private antitrust injury
and anticompetitive effect (and antitrust injury) in the U.S. in order to have this

antitrust injury litigated before the U.S. courts and obtain compensation.®

The Empagran litigation is not the last private antitrust litigation where private
plaintiffs litigated their (foreign) private antitrust injury before the U.S. courts.
Irrespective of confusions present in the reasoning of the adjudicating courts
throughout Empagran and the questions these courts did not answer, private
plaintiffs were not reluctant to continue to litigate their foreign antitrust injury
before the U.S. courts. This antitrust litigation that private plaintiffs initiated
after the Empagran litigation resulted in cases (i.e. post-Empagran cases) that

will be analysed in this chapter.®

The metaphor offered at the beginning of this chapter included some colloquial
words, i.e. doors, path, obstacle. Such words were used merely to illustrate in a
simple way the legal issues, arguments, rulings, analysis and conclusions
presented in detail and in a comprehensive manner in the previous chapter (i.e.
chapter 2). As mentioned above, the analysis in this chapter (i.e. chapter 3)
would not be possible without the existence of post-Empagran cases.
Nevertheless, it is important to explain that the legal (i.e. primary) reason for
conducting analysis in this chapter is not the existence of post-Empagran
litigation itself, but the need to explore the relationship between the Empagran

litigation and post-Empagran cases.

This chapter will analyse the nature of the relationship between Empagran and

post-Empagran cases by providing answers to the following questions:

*  Whether Empagran (i.e. decisions reached by the adjudicating courts) has
influenced the adjudication process in post-Empagran litigation and to

what extent;

See Chapter 2, subsections 3.1.6., 3.1.10, and 3.2., and section 4.
See Chapter 2, subsection 3.1.7.5.

This chaper analyses post-Empagran cases that were available through the Westlaw
International database on 10 April 2015.
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*  Whether post-Empagran courts perceive the decisions in the Empagran
case as binding, undisputed legal precedents, or merely as advisory

statements subject to further development and review;

* Whether post-Empagran litigation has provided encouragement and
support to private litigants to walk through the door opened by the

Supreme Court.

The question of the relationship between the Empagran litigation and
subsequent cases is also of great practical value. It is important that
adjudicating courts in post-Empagran litigation do not misinterpret the extent,
reasoning, and nature of the decisions reached by the adjudicating courts in the
Empagran saga. If there is misinterpretation then private antitrust law
enforcement may take a questionable direction and, consequently, affect the

rights of private plaintiffs who suffer foreign antitrust injury.

Therefore, it is important to be reminded of the analysis undertaken in chapter
2, which can be summarized as follows: the decisions in the Empagran litigation
were based on several assumptions; the Empagran litigation raised more
questions than it answered; the Empagran litigation did not provide guidance for
future private antitrust litigation, and there exists an unresolved relationship
between the Supreme Court’s acceptance of the possibility that the private
plaintiffs litigate their foreign antitrust injury claim on the basis of the
alternative theory (as long as the facts support the existence of the alternative
theory’) and the position of the Second Court of Appeals with regard to
proximate causation between anticompetitive effect (antitrust injury) in the
U.S. and litigated (foreign) private antitrust injury being the legal standard
under which private plaintiffs who suffer antitrust harm outside the U.S. can

bring their private antitrust claims before the U.S. courts.

The analysis of how the Empagran decision was applied in subsequent litigation
provides a practical opportunity to review how adjudicating courts are asked to
consider problematic situations when they have only one, binding but unclear

decision that can be classified as the only relevant precedent on the legal issue

" The existence of the fact that can support the alternative theory claim was confirmed in a

separate proceeding, following the Supreme Court’s decision (see Chapter 2, section 2).
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under adjudication.® The law in this area is not definitively established® and is
not even sufficiently developed.” Therefore, this chapter provides a critical
evaluation of the existing approach that adjudicating courts have adopted in
deciding whether foreign private antitrust injury can be compensated. The
chapter also identifies the issues through post-Empagran cases which, according
to this thesis, were correctly decided, and those which were not and, therefore,

need to be changed in any future litigation.

2 The Significance of this Chapter

A crucial proposition of this thesis is the submission that the Empagran litigation
is a starting point for a new type of private antitrust law litigation. The
Empagran litigation provided some analysis and decisions, but it has not
definitively framed the area of private antitrust law enforcement within the
international context. The Empagran litigation has raised a number of issues,
some of which were decided (correctly/appropriately or not), but some were

left open.™

This chapter confirms that the law on litigating (foreign) private antitrust injury
is under development and that it is important to understand how and why it
develops in the manner that it does. It is relevant to analyse whether
adjudicating courts perform their role in a purely technical manner (i.e. finding
a reason for their decisions in existing precedents), or whether they look for
legal arguments in support of their decision by analogy (i.e. theoretical and legal
arguments from other areas of antitrust law). Understanding the way post-
Empagran adjudicating courts reach their decisions will demonstrate the extent

of the influence and impact of the Empagran case on subsequent litigation.

This thesis maintains that law cannot be understood by focusing merely on

understanding the words in a court’s judgment. It is crucial to understand the

The analysis of post-Empagran cases shows that courts do attribute significance to whether the
particular case was decided prior to the enactment of the FTAIA and to the Supreme Court’s
and second Court of Appeals’ in the Empagran litigation.

See further analysis and commentary below.

' See Chapter 4, section 2.

" For in-depth explanation see Chapter 2, subsection 3.2.



Alen Balde, 2016 Chapter 3: Post-Empagran Litigation 152

reasoning that leads to the final holding (i.e. the decision). This is the approach
that was taken in the previous chapter (i.e. chapter 2) and the same approach is

followed in this chapter.

Analyzing the reasoning behind post-Empagran judgments may help to
understand whether the outcome in post-Empagran cases is due to: a) the
existing status of the law' (i.e. by making reference to the Empagran litigation);
b) the individual factual situation of each case; c) poor advocacy (i.e. the way in

which litigants argued their case); d) reasons outside the area of antitrust law.

Understanding post-Empagran case law correctly enables constructive critical
analysis. This type of analysis will be provided at the end of this chapter. The
purpose of such analysis is to help litigants and adjudicating courts in future
litigation. The analysis will take the following form: first, it will identify the
issues in post-Empagran case law that are argued in this thesis to be correct and
that should be relied on in future litigation. Secondly, the analysis will consider
the problematic aspects of post-Empagran case law, e.g. the lack of consistency
that needs to be addressed in future cases. Finally, the analysis will identify the
issues that have neither been raised nor litigated to-date, and submit that these

issues need to be considered in future litigation.

3 Structure of the Chapter

Section 1 above presented the purpose of the chapter arguing that post-
Empagran litigation is a natural development of the decisions taken by the
adjudicating courts in the Empagran litigation saga. Therefore, it is important to
understand the relationship between the Empagran case and subsequent

relevant case law.

Section 2 above explained that to understand the relationship between the

Empagran case and subsequent case law correctly, it is important to understand

2" A reminder is due here of what was previously mentioned, i.e. that the decisions reached by the
Supreme Court and Second Court of Appeals in the Empagran litigation are the only cases that
can be considered as legally binding precedents on the issue of the permissibility of litigating
foreign private antitrust injury before the U.S. courts. It is demonstrated further in this chapter
that post-Empagran courts themselves recognise the binding legal authority of the decisions
reached by these two courts.
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the reasoning behind the adjudicating courts’ decisions, and how they were
formulated. Only this type of analysis can enable the formulation of opinions on
the validity of the existing law and provide recommendations for arguments in

future litigation.

In-depth analysis of post-Empagran litigation is not possible without first
presenting a general overview of (foreign) private antitrust law litigation. This
overview is the subject of section 4. Concentrating on one specific issue present
in the post-Empagran litigation is not possible without understanding how that
specific issue fits into the wider picture of post-Empagran case law. This section
4 will argue that post-Empagran case law is formulated predominantly by District
Court decisions. Some post-Empagran adjudicating courts do recognize the
importance of the Empagran litigation on the development of the law. The
problem arises when post-Empagran adjudicating courts apply the Empagran
judgment to factual situations that are different from that of Empagran and that
have no connection with foreign antitrust injury, e.g. factual situations
concerning imports to the U.S., commercial transactions concluded between
private parties within the U.S., domestic antitrust injury, etc. The reason why
these decisions are included in the analysis is that some of the reasoning
developed in litigation that address foreign private antitrust injury is used in
litigation that address issues that have no connection with foreign antitrust
injury, and vice versa. The last issue that section 4 will address is the question
of whether the Foreign Trade Antitrust Improvement Act (hereafter referred to
as FTAIA) is a statute that regulates the subject matter jurisdiction of U.S.
courts, or it is a statute that regulates substantive antitrust claim. The status of
the FTAIA was not relevant to the Empagran litigation. This question has arisen
in post-Empagran case law and courts have been divided on the issue. The
FTAIA is a statute on which private plaintiffs rely in litigating their foreign
private antitrust injury before U.S. courts. This is the reason why the present

thesis cannot ignore this matter.

The core analysis of the relationship between the Empagran case and post-
Empagran litigation will be found in section 5. This section has two objectives.
Firstly, it will present reasons as to why the post-Empagran cases were decided
in the way they were, and consider whether reference to the Empagran

litigation is made in a correct manner. Secondly, the analysis will seek to
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establish the extent to which post-Empagran cases provide answers to questions
left open by the adjudicating courts in the Empagran litigation. This section will
also examine whether the post-Empagran cases provide guidance on the criteria
for deciding whether foreign anticompetitive effect (and antitrust injury) are
independent from anticompetitive effect (and antitrust injury) within the U.S.
This section will also address the question whether post-Empagran courts
understand and apply the ‘alternative theory’ that was considered by the
Supreme Court in the Empagran litigation as a possible basis on which to litigate
foreign private antitrust injury before the U.S. courts.” This is a particularly
challenging question, as the post-Empagran adjudicating courts relied for
support for their decisions on theories that were named differently from the
‘alternative theory’. The Second Court of Appeals in the Empagran litigation did
not consider the Supreme Court’s alternative theory request, but narrowed its
adjudication to the problematic ‘but-for’ causation.” Thus an enquiry is
appropriate into whether post-Empagran adjudication courts have attributed
sufficient attention to this relationship between the Supreme Court’s and the
Second Court of Appeals’ use of alternative theory, and what their position was
with regard to the required type of relationship between anticompetitive effects
in the U.S. and (foreign) private antitrust injury that private plaintiffs litigated
before the U.S. courts. The remaining three issues that this section will address

are those of comity, antitrust standing and antitrust injury.

The element of comity was taken into consideration by all adjudicating courts in
the Empagran litigation, but only the Supreme Court and the Second Court of
Appeals explicitly used comity as an argument in support of their decision.™
Therefore, a question arises whether post-Empagran adjudicating courts
provided clarity on how comity affects the adjudicating process. Antitrust
standing (but not antitrust injury) was raised as an issue in the Empagran

litigation and was considered and applied as if the case had been about a purely

3 See Chapter 2, subsection 3.1.10.
" Ibid.
' See Chapter 2, subsection 3.1.8.
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domestic situation.” Therefore, it is necessary to consider whether the post-

Empagran judgments differ in this regard.

One of the major failures of the Empagran litigation (particularly of the Supreme
Court’s decision) is that the courts failed to provide clear, concise, and
applicable guidance to private parties and adjudicating courts on how (foreign)
private antitrust injury had to be presented and analysed before the U.S. courts
for private plaintiffs to obtain a satisfactory antitrust remedy. Section 6 below
will address the question whether post-Empagran case law provides such
guidance. This section will analyse the reasoning of post-Empagran judges in
formulating the grounds on which they reached their decisions. The analysis of
this reasoning will provide an answer to the question of the consistency of post-
Empagran case law. The purpose of section 6 is not to criticise the plausibility of
the decisions delivered by post-Empagran courts. Therefore, the analysis will not
challenge post-Empagran cases in terms of whether the final decision is in
conformity with the arguments provided by the litigants to the adjudicating

courts.

This chapter will end with section 7, which will provide an overview of the
conclusions reached in each of the earlier sections. The most important
conclusion will be the answer to the question whether post-Empagran case law
recognizes the right of private plaintiffs to litigate foreign antitrust injury before
the U.S. courts, and if so, under what conditions. This section will also formulate
the grounds on which this thesis will propose a standard"” for the litigation of

foreign private antitrust injury can be litigated before the U.S. courts.

4 Overview of Post-Empagran Case Law

The Empagran litigation is considered as a starting point, i.e. a hew beginning;
namely, the beginning of the development of private antitrust law enforcement
within the international context. As stated above, the Empagran litigation is

considered to be the first antitrust litigation where the Supreme Court of the

'® There is no doubt that the issues of antitrust standing and antitrust injury do play important roles

in private antitrust law enforcement within the domestic context.
' See Chapter 5.
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U.S. was asked to decide on the permissibility of foreign antitrust injury to be
litigated before the U.S. courts. Comparisons of the factual situation litigated in
Empagran with factual situations in pre-Empagran cases where private antitrust
litigation addressed factual situations that had international elements (i.e.
litigants having non-U.S. nationality, and/or elements of anticompetitive
conduct being of a non-U.S. nature, and/or anticompetitive effects being of a
non-U.S. nature, and/or antitrust injury extended beyond U.S. territorial
borders)® reveals that the Supreme Court accepted as being in general
permissible that foreign private antitrust injury should be litigated before the
U.S. courts irrespective of the nationality of the litigants, the place where the
private parties concluded the transactions, whether the private plaintiffs
obtained goods/services, and whether the goods/services ever entered the

national territory of the U.S.

Therefore, it is appropriate to examine whether, and to what extent, the
Empagran litigation influenced the private antitrust law litigation that followed.
This is not to say that this chapter will cover every single aspect of private
antitrust law enforcement. The thesis itself imposes certain restrictions on the

conducted research.

The selection of post-Empagran cases for the purposes of analysis in this chapter

was made by focusing on:

1.) Case law that used the Empagran decisions as precedents, and

2.) Case law covering issues that were either raised during the Empagran
litigation (e.g. proximate causation between anticompetitive effects and
antitrust injury) or require answers to the questions remaining unresolved

after the Empagran litigation (e.g. alternative theory claim, comity).

The result of this selection of post-Empagran case law provides sufficient
material to understand the U.S. courts’ approach to adjudicating private
antitrust injury in situations where facts (i.e. nationality of litigants, elements

of antitrust cartel, consequences of anticompetitive activities) extend beyond

'® See Chapter 6, subsections 2.1.2. and 2.1.3.
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U.S. territorial borders. In addition, the analysis in this chapter will demonstrate
the way in which the U.S. courts developed this newly formulated area of

private antitrust law litigation.

The purpose of this section is not to provide in-depth analysis of the courts’
reasoning. This will be done in subsequent sections. This section seeks only to
provide a general evaluation of the material that will be the object of analysis in
this chapter. This general evaluation is centred on three aspects the post-

Empagran case law:
a.) Authority of judgments;
b.) Factual situations adjudicated by judgments;

c.) Nature of the question that requires adjudication.

4.1 Authority of Judgments

Post-Empagran antitrust litigation where adjudicating courts made reference to
the Empagran litigation predominantly ends at the district court level.” This
simply means that among all post-Empagran cases analysed in this chapter,
there are relatively few cases where private plaintiffs appealed and were
consequently decided by Courts of Appeals. This thesis does not need to analyse
the reasons why post-Empagran case law is predominantly made by district
courts. Nevertheless, it seems appropriate to state that these District Courts
may use decisions by Courts of Appeals as precedents. Therefore, private
litigants may not consider it necessary to appeal decisions reached by District

Courts.

It follows that the focus of the present research has to be on the nature of
precedents that District Courts and Courts of Appeals use in delivering their
judgments. Bearing in mind the purpose of this thesis, the focus of the present

research has to be on the impact that the Empagran litigation had on post-

¥ There is no need to list separately District Courts’ judgments and Court of Appeals’ judgments.
The authority of each post-Empagran case cited in this chapter can be seen by looking at the
footnote where the judgment is mentioned.
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Empagran litigation. The analysis of precedents that post-Empagran courts used
in delivering their decisions will provide information on whether and to what

extent the Empagran litigation shaped post-Empagran antitrust litigation.

The analysis of precedents used in post-Empagran cases reveals that post-

Empagran case law can be divided into seven categories.

The first category includes the Court of Appeals’ decision® that was influenced
by the Supreme Court’s* decision and the Second Court of Appeals’* decision in
Empagran. It is also possible to add to this category one Court of Appeals®
decision that was influenced, in addition to the Empagran decisions just
mentioned, by another post-Empagran Court of Appeals decision, and one Court
of Appeals* decision that was influenced, in addition to the type of decisions

just mentioned, by post-Empagran District Court decisions.

Secondly, there are Courts of Appeals decisions that were influenced by the
Empagran Supreme Court’s® decision in connection with post-Empagran District

Court decisions,? or post-Empagran Court of Appeals decisions®.

The third category is one constituted by District Courts decisions® where the
adjudicating courts use as precedents the Supreme Court’s* decision and second

Court of Appeals’® decision in the Empagran litigation.

20 Carrier Corp. v. Outokumpu Oyj, 673 F.3d 430 (6th Cir.2012).
2! F. Hoffmann-La Roche Ltd. v. Empagran S.A., 542 U.S. 155 (2004).
22 Empagran S.A. v. F. Hoffmann-LaRoche, Ltd., 417 F.3d 1267 (D.C.Cir.2005).

2 In re Dynamic Random Access Memory (DRAM) Antitrust Litigation, 546 F.3d 981 (9th
Cir.2008).

% | otes Co., Ltd. v. Hon Hai Precision Industry Co., 753 F.3d 395 (2d Cir.2014).
25
N.21.

% Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d 462 (3d Cir.2011); Minn-
Chem, Inc. v. Agrium Inc., 657 F.3d 650 (7th Cir.2011).

2T Minn-Chem, Inc. v. Agrium, Inc., 683 F.3d 845 (7th Cir.2012); U.S. v. Hui Hsiung, 758 F.3d
1074 (9th Cir.2014); Motorola Mobility LLC v. AU Optronics Corp., 775 F.3d 816 (7th Cir.2015);
U.S. v. Hui Hsiung, 778 F.3d 738 (9th Cir.2014); Motorola Mobility LLC v. AU Optronics Corp.,
746 F.3d 842 (7th Cir.2014).

8 Commercial Street Express LLC v. Sara Lee Corp., 2008 WL 5377815 (N.D.IIL.); Latino
Quimica-Amtex S.A. v. Akzo Nobel Chemicals B.V., 2005 WL 2207017 (S.D.N.Y.); In re
Monosodium Glutamate, 2005 WL 2810682 (D.Minn.); In re Rubber Chemicals Antitrust
Litigation, 504 F.Supp.2d 777 (N.D.Cal.2007); American Pan Co. v. Lockwood Mfg., Inc., 2008
WL 471685 (S.D.Ohio).
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The fourth category of post-Empagran judgments relates to cases where District
Courts, in addition to the Supreme Court’s* decision and the second Court of
Appeals’® decision in the Empagran litigation, use as precedents either post-
Empagran District Court decisions,”® or post-Empagran Court of Appeals

decisions,* or both types of post-Empagran decisions®.

The fifth category of post-Empagran judgments to be considered is one where
District Courts®* use as a precedent only the Supreme Court’s* decision in the
Empagran litigation, or combine the Supreme Court’s decision with post-
Empagran District Court judgments,® or post-Empagran Court of Appeals

judgments®.

2 N.21.
% N.22.
UN.21.
2 N.22.

® In Re Graphite Electrodes Antitrust Litigation, 2007 WL 137684 (E.D.Pa.); In re Dynamic
Random Access Memory (DRAM) Antitrust Litigation, 2006 WL 515629 (N.D.Cal.).

% See Chavez v. Carranza, 559 F.3d 486 (6th Cir.2009).

% See In re Vitamin C Antitrust Litigation, 904 F.Supp.2d 310 (E.D.N.Y.2012); Sun Microsystems
Inc. v. Hynix Semiconductor Inc., 534 F.Supp.2d 1101 (N.D.Cal.2007); In re Hydrogen Peroxide
Antitrust Litigation, 702 F.Supp.2d 548 (E.D.Pa.2010); In re TFT-LCD (Flat Panel) Antitrust
Litigation, 2010 WL 2610641 (N.D.Cal.); In re TFT-LCD (Flat Panel) Antitrust Litigation, 781
F.Supp.2d 955 (N.D.Cal.2011); In re TFT-LCD (Flat Panel) Antitrust Litigation, 785 F.Supp.2d
835 (N.D.Cal.2011); In re Transpacific Passenger Air Transp. Antitrust Litigation, 2011 WL
1753738 (N.D.Cal.); Motorola Mobility, Inc. v. AU Optronics Corporation, 2014 WL 258154
(N.D.IIL.); Precision Associates, Inc. v. Panalpina World Transport, (Holding) Ltd., 2013 WL
6481195 (E.D.N.Y.2013); Animal Science Products, Inc. v. China Minmetals Corp., 34
F.Supp.3d 465 (D.N.J.2014).

% eMag Solutions LLC v. Toda Kogyo Corp., 2005 WL 1712084 (N.D.Cal.); CSR Ltd. v. CIGNA
Corp., 405 F.Supp.2d 526 (D.N.J.2005); eMag Solutions, LLC v. Toda Kogyo Corp., 426
F.Supp.2d 1050 (N.D.Cal.2006); In re eBay Seller Antitrust Litigation, 2008 WL 3925350
(N.D.Cal.); McLafferty v. Deutsche Lufthansa A.G., 2009 WL 3365881 (E.D.Pa.); In re Cathode
Ray Tube (CRT) Antitrust Litigation, 2010 WL 9543295 (N.D.Cal.); In re TFT-LCD (Flat Panel)
Antitrust Litigation, 267 F.R.D. 583 (N.D.Cal.2010); Fond du Lac Bumper Exchange, Inc. v. Jui
Li Enterprise Co., Ltd., 753 F.Supp.2d 792 (E.D.Wis.2010); In re Potash Antitrust Litigation, 667
F.Supp.2d 907 (N.D.l1.2009).

3 ON.21.

%8 Boyd v. AWB Ltd., 544 F.Supp.2d 236 (S.D.N.Y .2008); In re Urethane Antitrust Litigation, 261
F.R.D. 570 (D.Kan.2009); Animal Science Products, Inc. v. China Nat. Metals & Minerals Import
& Export Corp., 702 F.Supp.2d 320 (D.N.J.2010); In re TFT-LCD (Flat Panel) Antitrust
Litigation, 2010 WL 2629728 (N.D.Cal.); Precision Associates, Inc. v. Panalpina World
Transport (Holding) Ltd., 2011 WL 7053807 (E.D.N.Y.); In re Intel Corp. Microprocessor
Antitrust Litigation, 476 F.Supp.2d 452 (D.Del.2007); In re Cathode Ray Tube (CRT) Antitrust
Litigation, 2014 WL 1091589 (N.D.Cal.).

% Lavoho, LLC v. Apple Inc., 2014 WL 6791612 (S.D.N.Y.).
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The sixth category of post-Empagran judgments is where District Courts* rely on
the Supreme Court decision in the Empagran litigation and on post-Empagran

Court of Appeals and District Courts judgments.

The seventh category of post-Empagran judgments consists of cases where
District Courts rely exclusively*' on post-Empagran Court of Appeals judgments,*

* or on these two

or exclusively on post-Empagran District Court judgments,
types of post-Empagran judgments together,** or on neither of them*. The
existence of this category of post-Empagran judgments provides a basis on which
it could be submitted that there exists a possibility that post-Empagran case law
may go its own way. This means that post-Empagran case law may develop in
the future without the need to make reference to the Empagran litigation or
without acknowledging the impact that the Empagran litigation had on antitrust
litigation. It is difficult to say whether this submission will become the factual

reality, as at the present stage of post-Empagran case law no post-Empagran

 In re Air Cargo Shipping Services Antitrust Litigation, 2008 WL 5958061 (E.D.N.Y.); Sun
Microsystems Inc. v. Hynix Semiconductor Inc., 608 F.Supp.2d 1166 (N.D.Cal.2009); In re TFT-
LCD (Flat Panel) Antitrust Litigation, 267 F.R.D. 583 (N.D.Cal.2010); Ubiquiti Networks, Inc. v.
Kozumi USA Corp., 2013 WL 368365 (N.D.Cal.); In re Chocolate Confectionary Antitrust
Litigation, 602 F.Supp.2d 538 (M.D.Pa.2009); In re Optical Disk Drive Antitrust Litigation, 2014
WL 3378336 (N.D.Cal.); In re Automotive Parts Antitrust Litigation, 2014 WL 4209588
(E.D.Mich.); Costco Wholesale Corp. v. AU Optronics Corp., 2014 WL 4718358 (W.D.Wash.);
Fenerjian v. Nongshim Company, Ltd., 2014 WL 5685562 (N.D.Cal.); In re Foreign Exchange
Benchmark Rates Antitrust Litigation, 2015 WL 363894 (S.D.N.Y.).

*1" For the sake of a complete analysis, mention must be made of the post-Empagran District Court

judgment where the adjudicating court relined not only on post-Empagran Court of Appeals and
post-Empagran District Court judgments, but made reference to the second Court of Appeals’
judgment [Empagran S.A. v. F. Hoffmann-LaRoche, Ltd., 417 F.3d 1267 (D.C.Cir.2005)] in the
Empagran litigation as well. See In re Static Random Access Memory (SRAM) Antitrust
Litigation, 2010 WL 5477313 (N.D.Cal.).

*2In re Korean Air Lines Co., Ltd. Antitrust Litigation, 2010 WL 3184372 (C.D.Cal.); In re Optical
Disk Drive Antitrust Litigation, 2011 WL 3894376 (N.D.Cal.); In re TFT-LCD (Flat Panel)
Antitrust Litigation, 2014 WL 4652126 (N.D.Cal.); TI Inv. Services, LLC v. Microsoft Corp., 23
F.Supp.3d 451 (D.C.N.J.1918).

Animal Science Products, Inc. v. China Nat. Metals & Minerals Import & Export Corp., 596
F.Supp.2d 842 (D.N.J.2008); In re Urethane Antitrust Litigation, 683 F.Supp.2d 1214
(D.Kan.2010); In re Optical Disk Drive Antitrust Litigation, 303 F.R.D. 311 (N.D.Cal.2014).

* In re TFT-LCD (Flat Panel) Antitrust Litigation, 2012 WL 3763616 (N.D.Cal.); In re TFT-LCD
(Flat Panel) Antitrust Litigation, 2013 WL 6174683 (N.D.Cal.); In re Cathode Ray Tube (CRT)
Antitrust Litigation, 738 F.Supp.2d 1011 (N.D.Cal.2010); In re TFT-LCD (Flat Panel) Antitrust
Litigation, 2013 WL 1164897 (N.D.Cal.); Lotes Co., Ltd. v. Hon Hai Precision Industry Co. Ltd.,
2013 WL 2099227 (S.D.N.Y.); In re Refrigerant Compressors Antitrust Litigation, 2015 WL
1181168 (E.D.Mich.); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2014 WL 1568870
(N.D.Cal.).

%5 Korea Kumho Petrochemical v. Flexsys America LP, 2008 WL 686834 (N.D.Cal.); In re Rubber
Chemicals Antitrust Litigation, 486 F.Supp.2d 1078 (N.D.Cal.2007); In re Aspartame Antitrust
Litigation, 2008 WL 2275531 (E.D.Pa.); In re Vitamin C Antitrust Litigation, 810 F.Supp.2d 522

43
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Court of Appeals judgment has been found where the decision was based merely
on post-Emapagran District Court or Courts of Appeals judgments. For the sake
of completeness, it must also be mentioned that no Court of Appeals judgment
has been found where the adjudicating court relied merely on the second Court
of Appeals’* judgment in the Empagran litigation in connection with post-

Empagran District Court and Courts of Appeals judgments.

This overview of post-Empagran judgments reveals that, in general, District
Courts and Courts of Appeals do refer to the Supreme Court’s* and second Court

148

of Appeals’® judgment in the Empagran litigation in explaining their reasoning.
Post-Empagran case law can be divided into seven categories of judgments
depending on the extent to which they refer to the Empagran litigation. Among
these categories, the most challenging post-Empagran judgments are those
where adjudicating courts refer separately, sometimes even exclusively, to post-
Empagran District Courts’ and post-Empagran Courts of Appeals’ judgments. It is
submitted that these post-Empagran cases that use as precedents only post-
Empagran judgments raise concerns as to whether the post-Empagran
development of antitrust law in this field is moving in a justifiable direction. If
post-Empagran case law develops without resolving the questions that were left
open and/or issues that were problematic throughout the Empagran litigation,*
and if such ‘poisoned’ post-Empagran case law is used on its own® as precedents
in further antitrust litigation, the results may be twofold. Firstly, private
litigants may unjustifiably be deprived of their right to get compensation for
their foreign private antitrust injury. Secondly, antitrust cartels that operate on
an international level may continue to exist and cause anticompetitive effects in
the U.S. and non-US countries. Therefore, this thesis submits that it is important

to understand the Empagran litigation correctly®' and if post-Empagran case law

(E.D.N.Y.2011); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2011 WL 5444261 (N.D.Cal.);
Laydon v. Mizuho Bank, Ltd., Slip Copy, 2014 WL 1280464 (S.D.N.Y.).

% N.22.
47 N.21.

8 N.22.

4 See Chapter 2, section 4.

| e. without any reference to the Empagran litigation.

*" See Chapter 2, subsection 3.2.
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develops in a questionable direction, it is important to notice these problems

promptly and act accordingly.

4.2 Adjudicated Factual Situations

Adjudicating courts throughout the Empagran litigation were dealing with cases®
where non-U.S. plaintiffs were litigating their antitrust injury that they had
suffered due to commercial transactions concluded outside the U.S., with non-

U.S. defendants, and of goods that were consumed outside the U.S.

The factual gravity (essence) of the Emagran litigation was to provide a decision
on the required nature of the relationship between anticompetitive effects
within the U.S. and litigated private antitrust injury in order to allow foreign
private plaintiffs to litigate their foreign antitrust injury (i.e. antitrust injury
they suffered outside the U.S) before the U.S. courts. In other words, courts in
the Empagran litigation were required to decide on the required nature of the
relationship between anticompetitive effects in the U.S. and litigated foreign
antitrust injury. However, this was not achieved. As explained in depth in
chapter 2, the Supreme Court decided that foreign private antitrust injury that
is independent from anticompetitive effects (and antitrust injury) within the
U.S. cannot be litigated before the U.S. courts. In addition, the Supreme Court
left open the possibility that foreign private antitrust injury that is not
independent from anticompetitive effects in the U.S. can be litigated before the
U.S. courts on the basis of the alternative theory. The Supreme Court referred
the Empagran litigation to the second Court of Appeals. The second Court of
Appeals decided that the factual situations in the Empagran litigation had to be
adjudicated on the basis of proximate causation between anticompetitive
effects in the U.S. and litigated foreign private antitrust injury.®® This thesis
submits that it is not possible to reconcile the decision taken by the Supreme

Court and the decision taken by the second Court of Appeals.

2 See Chapter 2, subsection 3.1.7.
*% See Chapter 2, subsections 3.1.6.4 and 3.1.10.
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However, a review of post-Empagran cases in this chapter* reveals that the
Empagran litigation had an impact on the adjudicating process even in factual
situations that were radically different from those of the Empagran case.
Therefore, this post-Empagran case law has to be included in the analysis given
that the present thesis focuses on the requirements under which foreign
antitrust injury may be litigated before the U.S. courts. An analysis of post-
Empagran case law may provide the means to understand the U.S. courts’
position on this relationship between anticompetitive effects and litigated
private antitrust injury, irrespective of whether the adjudicating courts
explained this relationship within a factual framework similar to the one present

in the Empagran case.

The Empagran litigation saga ended with foreign private plaintiffs being unable
to obtain compensation before the U.S. courts for antitrust injury they had

suffered outside the U.S.*

Post-Empagran case law is inconsistent with regard to the possibility of foreign
nationals who suffer antitrust injury (by obtaining goods) outside the U.S.
litigating their private antitrust claim before the U.S. courts. The majority of
post-Empagran case law denies jurisdiction to foreign private plaintiffs in such a
situation.® There is one judgment® that denied jurisdiction in such situation,
but left open the possibility of re-adjudicating the issue. Equally important is

the acknowledgement that post-Empagran case law in some instances allowed

* See below.
% See Chapter 2.

% eMag Solutions LLC v. Toda Kogyo Corp., 2005 WL 1712084 (N.D.Cal.); Latino Quimica-Amtex
S.A. v. Akzo Nobel Chemicals B.V., 2005 WL 2207017 (S.D.N.Y.); In re Monosodium
Glutamate, 2005 WL 2810682 (D.Minn.); CSR Ltd. v. CIGNA Corp., 405 F.Supp.2d 526
(D.N.J.2005); In re Dynamic Random Access Memory (DRAM) Antitrust Litigation, 2006 WL
515629 (N.D.Cal.); In Re Graphite Electrodes Antitrust Litigation, 2007 WL 137684 (E.D.Pa.); In
re Monosodium Glutamate Antitrust Litigation, 477 F.3d 535 (8th Cir.2007); Sun Microsystems
Inc. v. Hynix Semiconductor Inc., 608 F.Supp.2d 1166 (N.D.Cal.2009); In re Korean Air Lines
Co., Ltd. Antitrust Litigation, 2010 WL 3184372 (C.D.Cal.); Motorola Mobility, Inc. v. AU
Optronics Corporation, 2014 WL 258154 (N.D.IIL); In re Foreign Exchange Benchmark Rates
Antitrust Litigation, 2015 WL 363894 (S.D.N.Y.); Lotes Co., Ltd. v. Hon Hai Precision Industry
Co., 753 F.3d 395 (2d Cir.2014).

" In re Static Random Access Memory (SRAM) Antitrust Litigation, 2010 WL 5477313 (N.D.Cal.).
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foreign private plaintiffs to litigate a foreign antitrust injury before the U.S.

courts,® or at least made such possibility theoretically possible.*

A completely different factual situation to that of Empagran is addressed in
post-Empagran judgments where the private plaintiffs of U.S. nationality
litigated their foreign antitrust injury before the U.S, courts. Again, post-
Empagran case law is inconsistent. This means that there exists case law where
the U.S. national was not successful in litigating his foreign antitrust injury
before the US courts,® or at least he was temporarily precluded from litigating,
the final decision pending on further litigation.®' In other situations, the U.S.
national was successful in litigating the foreign antitrust injury before the U.S.
courts,® or at least allowed to do so in general, the final decision being pendent

on the fulfilment of certain criteria.®®

Post-Empagran case law certainly does not address only factual situations similar
to the one in Empagran (where the litigated antitrust injury is of a foreign
nature, i.e. that occurred outside the U.S.). The Empagran litigation also had an
impact where private plaintiff obtained goods (suffered antitrust injury) within
the U.S. In such a situation, private plaintiffs of U.S. nationality sometimes

64

succeeded with their claim,* and were sometimes given the opportunity to

*® In re Rubber Chemicals Antitrust Litigation, 504 F.Supp.2d 777 (N.D.Cal.2007); In re TFT-LCD
(Flat Panel) Antitrust Litigation, 781 F.Supp.2d 955 (N.D.Cal.2011); In re TFT-LCD (Flat Panel)
Antitrust Litigation, 785 F.Supp.2d 835 (N.D.Cal.2011); In re Vitamin C Antitrust Litigation, 904
F.Supp.2d 310 (E.D.N.Y.2012).

* Sun Microsystems Inc. v. Hynix Semiconductor Inc., 534 F.Supp.2d 1101 (N.D.Cal.2007).

© In re Intel Corp. Microprocessor Antitrust Litigation, 452 F.Supp.2d 555 (D.Del.2006); Sun
Microsystems Inc. v. Hynix Semiconductor Inc., 608 F.Supp.2d 1166 (N.D.Cal.2009); In re
Hydrogen Peroxide Antitrust Litigation, 702 F.Supp.2d 548 (E.D.Pa.2010); In re Korean Air
Lines Co., Ltd. Antitrust Litigation, 2010 WL 3184372 (C.D.Cal.); Motorola Mobility, Inc. v. AU
Optronics Corporation, 2014 WL 258154 (N.D.lIl.); Motorola Mobility LLC v. AU Optronics Corp.,
746 F.3d 842 (7th Cir.2014).

" Inre TFT-LCD (Flat Panel) Antitrust Litigation, 2010 WL 2629728 (N.D.Cal.).

%2 In re Rubber Chemicals Antitrust Litigation, 504 F.Supp.2d 777 (N.D.Cal.2007); In re TFT-LCD
(Flat Panel) Antitrust Litigation, 781 F.Supp.2d 955 (N.D.Cal.2011); In re TFT-LCD (Flat Panel)
Antitrust Litigation, 785 F.Supp.2d 835 (N.D.Cal.2011); In re Cathode Ray Tube (CRT) Antitrust
Litigation, 2014 WL 1091589 (N.D.Cal.).

Sun Microsystems Inc. v. Hynix Semiconductor Inc., 534 F.Supp.2d 1101 (N.D.Cal.2007); In re
TFT-LCD (Flat Panel) Antitrust Litigation, 267 F.R.D. 583 (N.D.Cal.2010).

 CSR Ltd. v. CIGNA Corp., 405 F.Supp.2d 526 (D.N.J.2005); In re Cathode Ray Tube (CRT)
Antitrust Litigation, 2010 WL 9543295 (N.D.Cal.); In re Hydrogen Peroxide Antitrust Litigation,
702 F.Supp.2d 548 (E.D.Pa.2010); In re Static Random Access Memory (SRAM) Antitrust
Litigation, 2010 WL 5477313 (N.D.Cal.); In re TFT-LCD (Flat Panel) Antitrust Litigation, 785
F.Supp.2d 835 (N.D.Cal.2011); Precision Associates, Inc. v. Panalpina World Transport,
(Holding) Ltd., 2013 WL 6481195 (E.D.N.Y.2013); Motorola Mobility, Inc. v. AU Optronics

63



Alen Balde, 2016 Chapter 3: Post-Empagran Litigation 165

succeed if they satisfied certain criteria,® but it is appropriate to mention that
sometimes they did not succeed with their claim,®® or at least not until final
decision.®” This is a remarkable finding because, in comparison, there exists case
law influenced by the Empagran litigation® where a private litigant of non-U.S.
nationality succeeded with his private antitrust claim for antitrust injury
suffered in consequence of obtaining goods in the U.S, and even if these goods
then left U.S. soil.*

The final destination of goods obtained by the private plaintiff is another way to
examine post-Empagran case law. In Empagran, goods were obtained outside the
U.S. and remained outside the U.S. Post-Empagran case law, apart from one
decision,” is consistent with regard to refusing protection by the U.S. courts in
situations where the goods were obtained outside the U.S. and their final
destination was also outside the U.S.” Where the goods are obtained outside the
U.S., but later move into the U.S. and then leave the U.S., post-Empagran case
law is not so consistent anymore as there exists a judgment’® where the private
plaintiff was allowed protection, but there also exist judgments” where the

decisions were the opposite.

Corporation, 2014 WL 258154 (N.D.IIl.); In re Cathode Ray Tube (CRT) Antitrust Litigation,
2014 WL 1091589 (N.D.Cal.).

® Inre TFT-LCD (Flat Panel) Antitrust Litigation, 267 F.R.D. 583 (N.D.Cal.2010); In re TFT-LCD
(Flat Panel) Antitrust Litigation, 2010 WL 2629728 (N.D.Cal.).

% Inre TFT-LCD (Flat Panel) Antitrust Litigation, 2010 WL 2610641 (N.D.Cal.); In re Transpacific
Passenger Air Transp. Antitrust Litigation, 2011 WL 1753738 (N.D.Cal.); Motorola Mobility, Inc.
v. AU Optronics Corporation, 2014 WL 258154 (N.D.III.); Motorola Mobility LLC v. AU Optronics
Corp., 746 F.3d 842 (7th Cir.2014).

7 N.57.

% Even if decided before the Empagran litigation was concluded.

% MM Global Services, Inc. v. Dow Chemical Co., 329 F.Supp.2d 337 (D.Conn.2004).

" Precision Associates, Inc. v. Panalpina World Transport, (Holding) Ltd., 2013 WL 6481195
(E.D.N.Y.2013).

" L atino Quimica-Amtex S.A. v. Akzo Nobel Chemicals B.V., 2005 WL 2207017 (S.D.N.Y.); In re
Intel Corp. Microprocessor Antitrust Litigation, 452 F.Supp.2d 555 (D.Del.2006); In Re Graphite
Electrodes Antitrust Litigation, 2007 WL 137684 (E.D.Pa.); In re Monosodium Glutamate
Antitrust Litigation, 477 F.3d 535 (8th Cir.2007); In re TFT-LCD (Flat Panel) Antitrust Litigation,
2010 WL 2610641 (N.D.Cal.).

2 N.57.

7 eMag Solutions LLC v. Toda Kogyo Corp., 2005 WL 1712084 (N.D.Cal.); Motorola Mobility, Inc.
v. AU Optronics Corporation, 2014 WL 258154 (N.D.lIL.).
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There exists category of post-Empagran case law that is broader than the
previous two and where the factual situation is slightly different from the
factual situation in the Empagran litigation. In this group of post-Empagran
cases, the goods were obtained outside the U.S., but their final destination was
within the U.S. This group of post-Empagran cases is also more inconsistent in
terms of the outcomes of the adjudication courts. This means that there are
judgments where the adjudicating courts refused protection to private
plaintiffs,” refused protection only temporarily,” allowed protection,” or

allowed protection conditionally.”

The summary of post-Empagran case law in this subsection has revealed thus far
that it is not possible to reach any conclusion with regard to the protection of
private plaintiffs before the U.S. courts based merely on nationality, place
where the private plaintiffs suffered antitrust injury, or the movement (final

destination) of the goods obtained.

This subsection reviewed post-Empagran case law where the adjudicating courts
conducted analysis with regard to the nature of the relationship between
anticompetitive effects within the U.S. and the plaintiffs’ litigated antitrust
injury. Post-Empagran case law as a whole encompasses a much greater number
of judgments. These judgments address similar factual situations to the ones
just described. The only difference is the reasoning, i.e. the grounds on which
the adjudicating courts based their decision. These judgments were based not

on the question whether the required nature of the relationship between

" Sun Microsystems Inc. v. Hynix Semiconductor Inc., 608 F.Supp.2d 1166 (N.D.Cal.2009); /In re

Hydrogen Peroxide Antitrust Litigation, 702 F.Supp.2d 548 (E.D.Pa.2010) [for purchases
outside the US]; In re TFT-LCD (Flat Panel) Antitrust Litigation, 2010 WL 2610641 (N.D.Cal.);
Motorola Mobility, Inc. v. AU Optronics Corporation, 2014 WL 258154 (N.D.lIl.); Laydon v.
Mizuho Bank, Ltd., Slip Copy, 2014 WL 1280464 (S.D.N.Y.); Tl Inv. Services, LLC v. Microsoft
Corp., 23 F.Supp.3d 451 (D.C.N.J.1918).

5 N.57.

® In re Rubber Chemicals Antitrust Litigation, 504 F.Supp.2d 777 (N.D.Cal.2007); In re Cathode
Ray Tube (CRT) Antitrust Litigation, 2010 WL 9543295 (N.D.Cal.); In re Hydrogen Peroxide
Antitrust Litigation, 702 F.Supp.2d 548 (E.D.Pa.2010) [for purchases in the US]; In re Static
Random Access Memory (SRAM) Antitrust Litigation, 2010 WL 5477313 (N.D.Cal.); In re TFT-
LCD (Flat Panel) Antitrust Litigation, 781 F.Supp.2d 955 (N.D.Cal.2011); In re TFT-LCD (Flat
Panel) Antitrust Litigation, 785 F.Supp.2d 835 (N.D.Cal.2011); In re Vitamin C Antitrust
Litigation, 904 F.Supp.2d 310 (E.D.N.Y.2012); In re Foreign Exchange Benchmark Rates
Antitrust Litigation, 2015 WL 363894 (S.D.N.Y.).

Sun Microsystems Inc. v. Hynix Semiconductor Inc., 534 F.Supp.2d 1101 (N.D.Cal.2007); In re
TFT-LCD (Flat Panel) Antitrust Litigation, 267 F.R.D. 583 (N.D.Cal.2010).
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anticompetitive effects in the U.S. and the plaintiffs’ litigated antitrust injury

was satisfied but on other grounds.

This means that private plaintiffs of U.S. nationality did not succeed with their
claim despite the fact that they obtained the goods in the U.S. because they
failed to prove the existence of anticompetitive effects within the U.S.,” or
because there was no import of goods into the U.S. or export of goods out of the
U.S.,”™ or because they lacked standing,® or because there was something wrong
with the allegations (i.e. arguments provided by the litigants),®" or because
there was something wrong with the nature of the plaintiff (e.g. plaintiffs failed

to satisfy the requirement to be classified as members of class action).®

The opposite is also true. This means that private plaintiffs of U.S. nationality
succeeded with their claim merely on the basis that there existed

anticompetitive effects within the U.S.,* that private plaintiffs properly

® In re Intel Corp. Microprocessor Antitrust Litigation, 476 F.Supp.2d 452 (D.Del.2007); Emerson
Elec. Co. v. Le Carbone Lorraine, S.A., 500 F.Supp.2d 437 (D.N.J.2007); Boyd v. AWB Ltd.,
544 F.Supp.2d 236 (S.D.N.Y .2008); Animal Science Products, Inc. v. China Nat. Metals &
Minerals Import & Export Corp., 596 F.Supp.2d 842 (D.N.J.2008); Commercial Street Express
LLC v. Sara Lee Corp., 2008 WL 5377815 (N.D.lIl.); McLafferty v. Deutsche Lufthansa A.G.,
2009 WL 3365881 (E.D.Pa.); Animal Science Products, Inc. v. China Nat. Metals & Minerals
Import & Export Corp., 702 F.Supp.2d 320 (D.N.J.2010); In re Static Random Access Memory
(SRAM) Antitrust Litigation, 2010 WL 5477313 (N.D.Cal.); In re Transpacific Passenger Air
Transp. Antitrust Litigation, 2011 WL 1753738 (N.D.Cal.); Minn-Chem, Inc. v. Agrium Inc., 657
F.3d 650 (7th Cir.2011); Ubiquiti Networks, Inc. v. Kozumi USA Corp., 2013 WL 368365
(N.D.Cal.).

" eMag Solutions LLC v. Toda Kogyo Corp., 2005 WL 1712084 (N.D.Cal.); Animal Science
Products, Inc. v. China Nat. Metals & Minerals Import & Export Corp., 702 F.Supp.2d 320
(D.N.J.2010); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2010 WL 2610641 (N.D.Cal.).

8 In re Potash Antitrust Litigation, 667 F.Supp.2d 907 (N.D.lI1.2009); Precision Associates, Inc. v.
Panalpina World Transport (Holding) Ltd., 2011 WL 7053807 (E.D.N.Y.); Animal Science
Products, Inc. v. China Minmetals Corp., 34 F.Supp.3d 465 (D.N.J.2014); Laydon v. Mizuho
Bank, Ltd., Slip Copy, 2014 WL 1280464 (S.D.N.Y.).

8 eMag Solutions LLC v. Toda Kogyo Corp., 2005 WL 1712084 (N.D.Cal.); Sun Microsystems
Inc. v. Hynix Semiconductor Inc., 2007 WL 1056783 (N.D.Cal.); Emerson Elec. Co. v. Le
Carbone Lorraine, S.A., 500 F.Supp.2d 437 (D.N.J.2007); In re Elevator Antitrust Litigation, 502
F.3d 47 (2d Cir.2007); American Pan Co. v. Lockwood Mfg., Inc., 2008 WL 471685 (S.D.Ohio);
In re Air Cargo Shipping Services Antitrust Litigation, 2008 WL 5958061 (E.D.N.Y.); Animal
Science Products, Inc. v. China Nat. Metals & Minerals Import & Export Corp., 596 F.Supp.2d
842 (D.N.J.2008); Commercial Street Express LLC v. Sara Lee Corp., 2008 WL 5377815
(N.D.III.); Animal Science Products, Inc. v. China Nat. Metals & Minerals Import & Export Corp.,
702 F.Supp.2d 320 (D.N.J.2010); Minn-Chem, Inc. v. Agrium Inc., 657 F.3d 650 (7th Cir.2011);
Laydon v. Mizuho Bank, Ltd., Slip Copy, 2014 WL 1280464 (S.D.N.Y.).

 In re Chocolate Confectionary Antitrust Litigation, 602 F.Supp.2d 538 (M.D.Pa.2009); In re
Static Random Access Memory (SRAM) Antitrust Litigation, 2010 WL 5477313 (N.D.Cal.).

8 In re Potash Antitrust Litigation, 667 F.Supp.2d 907 (N.D.II.2009); In re Cathode Ray Tube
(CRT) Antitrust Litigation, 738 F.Supp.2d 1011 (N.D.Cal.2010); Precision Associates, Inc. v.
Panalpina World Transport (Holding) Ltd., 2011 WL 7053807 (E.D.N.Y.); In re TFT-LCD (Flat



Alen Balde, 2016 Chapter 3: Post-Empagran Litigation 168

litigated their case,* that the importation of goods into the U.S. was

established,® or that private plaintiffs satisfied the requirement of standing®.

In situations where U.S. nationals®” or non-U.S. nationals®® obtained goods from
outside the U.S. and the adjudicating courts decided the case based on the
existence of anticompetitive effects in the U.S., anticompetitive effects in the
U.S. were not found. Some post-Empagran case law refused protection to U.S.

private plaintiffs®® and non-U.S. private plaintiffs*®* because they did not present

Panel) Antitrust Litigation, 822 F.Supp.2d 953 (N.D.Cal.2011); In re TFT-LCD (Flat Panel)
Antitrust Litigation, 2011 WL 5444261 (N.D.Cal.); Carrier Corp. v. Outokumpu Qyj, 673 F.3d 430
(6th Cir.2012); Minn-Chem, Inc. v. Agrium, Inc., 683 F.3d 845 (7th Cir.2012); In re Cathode Ray
Tube (CRT) Antitrust Litigation, 2014 WL 1091589 (N.D.Cal.).

8 eMag Solutions, LLC v. Toda Kogyo Corp., 426 F.Supp.2d 1050 (N.D.Cal.2006); Fond du Lac
Bumper Exchange, Inc. v. Jui Li Enterprise Co., Ltd., 753 F.Supp.2d 792 (E.D.Wis.2010); In re
Vitamin C Antitrust Litigation, 810 F.Supp.2d 522 (E.D.N.Y.2011); In re Automotive Parts
Antitrust Litigation, 2014 WL 4209588 (E.D.Mich.); In re TFT-LCD (Flat Panel) Antitrust
Litigation, 2014 WL 4652126 (N.D.Cal.); Costco Wholesale Corp. v. AU Optronics Corp., 2014
WL 4718358 (W.D.Wash.); In re Optical Disk Drive Antitrust Litigation, 303 F.R.D. 311
(N.D.Cal.2014); In re Foreign Exchange Benchmark Rates Antitrust Litigation, 2015 WL 363894
(S.D.N.Y.).

Fond du Lac Bumper Exchange, Inc. v. Jui Li Enterprise Co., Ltd., 753 F.Supp.2d 792
(E.D.Wis.2010); Precision Associates, Inc. v. Panalpina World Transport (Holding) Ltd., 2011
WL 7053807 (E.D.N.Y.); In re TFT-LCD (Flat Panel) Antitrust Litigation, 781 F.Supp.2d 955
(N.D.Cal.2011); In re TFT-LCD (Flat Panel) Antitrust Litigation, 785 F.Supp.2d 835
(N.D.Cal.2011); Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d 462 (3d
Cir.2011); Carrier Corp. v. Outokumpu Oyj, 673 F.3d 430 (6th Cir.2012); Minn-Chem, Inc. v.
Agrium, Inc., 683 F.3d 845 (7th Cir.2012); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2012
WL 3763616 (N.D.Cal.); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2013 WL 6174683
(N.D.Cal.); In re Optical Disk Drive Antitrust Litigation, 2014 WL 3378336 (N.D.Cal.); U.S. v. Hui
Hsiung, 758 F.3d 1074 (9th Cir.2014); In re Automotive Parts Antitrust Litigation, 2014 WL
4209588 (E.D.Mich.); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2014 WL 4652126
(N.D.Cal.); Costco Wholesale Corp. v. AU Optronics Corp., 2014 WL 4718358 (W.D.Wash.); In
re Optical Disk Drive Antitrust Litigation, 303 F.R.D. 311 (N.D.Cal.2014); In re Cathode Ray
Tube (CRT) Antitrust Litigation, 2014 WL 1091589 (N.D.Cal.).

8 eMag Solutions, LLC v. Toda Kogyo Corp., 426 F.Supp.2d 1050 (N.D.Cal.2006); In re Cathode
Ray Tube (CRT) Antitrust Litigation, 738 F.Supp.2d 1011 (N.D.Cal.2010); In re Foreign
Exchange Benchmark Rates Antitrust Litigation, 2015 WL 363894 (S.D.N.Y.); In re Cathode
Ray Tube (CRT) Antitrust Litigation, 2014 WL 1091589 (N.D.Cal.).

In re Intel Corp. Microprocessor Antitrust Litigation, 452 F.Supp.2d 555 (D.Del.2006); Ubiquiti
Networks, Inc. v. Kozumi USA Corp., 2013 WL 368365 (N.D.Cal.); Motorola Mobility, Inc. v. AU
Optronics Corporation, 2014 WL 258154 (N.D.IIL.).

eMag Solutions, LLC v. Toda Kogyo Corp., 426 F.Supp.2d 1050 (N.D.Cal.2006); Emerson Elec.
Co. v. Le Carbone Lorraine, S.A., 500 F.Supp.2d 437 (D.N.J.2007); In re Dynamic Random
Access Memory (DRAM) Antitrust Litigation, 546 F.3d 981 (9th Cir.2008); Lotes Co., Ltd. v. Hon
Hai Precision Industry Co. Ltd., 2013 WL 2099227 (S.D.N.Y.).

Sun Microsystems Inc. v. Hynix Semiconductor Inc., 2007 WL 1056783 (N.D.Cal.); In re Air
Cargo Shipping Services Antitrust Litigation, 2008 WL 5958061 (E.D.N.Y.); In re TFT-LCD (Flat
Panel) Antitrust Litigation, 2013 WL 1164897; Motorola Mobility LLC v. AU Optronics Corp., 775
F.3d 816 (7th Cir.2015); Laydon v. Mizuho Bank, Ltd., Slip Copy, 2014 WL 1280464 (S.D.N.Y.).

Latino Quimica-Amtex S.A. v. Akzo Nobel Chemicals B.V., 2005 WL 2207017 (S.D.N.Y.); Sun
Microsystems Inc. v. Hynix Semiconductor Inc., 2007 WL 1056783 (N.D.Cal.); Emerson Elec.
Co. v. Le Carbone Lorraine, S.A., 500 F.Supp.2d 437 (D.N.J.2007); In re Air Cargo Shipping
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their claim properly, or because they failed to satisfy the requirement of
standing.® When private plaintiffs obtained goods outside the U.S., the question
that may not necessarily be avoided is whether the goods were imported into

the U.S. A few post-Empagran cases were decided on this issue.*

Post-Empagran case law also demonstrates that where goods are obtained
outside the U.S. and remain outside the U.S., anticompetitive effects may not
be present,* even if the goods enter the U.S. on a temporary basis before they
finally leave the U.S.* In a situation where the U.S. is the final destination of
the goods, post-Empagran case law explains that there may exist
anticompetitive effects within the U.S.,* or these anticompetitive effects may

be lacking.® Certainly, it is not possible to talk about the importation of goods

Services Antitrust Litigation, 2008 WL 5958061 (E.D.N.Y.); In re TFT-LCD (Flat Panel) Antitrust
Litigation, 2013 WL 1164897 (N.D.Cal.); Motorola Mobility LLC v. AU Optronics Corp., 775 F.3d
816 (7th Cir.2015); Tl Inv. Services, LLC v. Microsoft Corp., 23 F.Supp.3d 451 (D.C.N.J.1918).

US national:

Sun Microsystems Inc. v. Hynix Semiconductor Inc., 608 F.Supp.2d 1166 (N.D.Cal.2009);
Laydon v. Mizuho Bank, Ltd., Slip Copy, 2014 WL 1280464 (S.D.N.Y.); In re TFT-LCD (Flat
Panel) Antitrust Litigation, 2014 WL 1568870 (N.D.Cal.).

Non-US nationals:

Korea Kumho Petrochemical v. Flexsys America LP, 2007 WL 2318906 (N.D.Cal.); Korea
Kumho Petrochemical v. Flexsys America LP, 2008 WL 686834 (N.D.Cal.); Sun Microsystems
Inc. v. Hynix Semiconductor Inc., 608 F.Supp.2d 1166 (N.D.Cal.2009); T/ Inv. Services, LLC v.
Microsoft Corp., 23 F.Supp.3d 451 (D.C.N.J.1918).

%2 In re TFT-LCD (Flat Panel) Antitrust Litigation, 2010 WL 2610641 (N.D.Cal.); Korea Kumho
Petrochemical v. Flexsys America LP, 2008 WL 686834 (N.D.Cal.); In re Vitamin C Antitrust
Litigation, 904 F.Supp.2d 310 (E.D.N.Y.2012); In re Optical Disk Drive Antitrust Litigation, 2014
WL 3378336 (N.D.Cal.); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2014 WL 4652126
(N.D.Cal.); Motorola Mobility LLC v. AU Optronics Corp., 775 F.3d 816 (7th Cir.2015); T/ Inv.
Services, LLC v. Microsoft Corp., 23 F.Supp.3d 451 (D.C.N.J.1918).

% In re Intel Corp. Microprocessor Antitrust Litigation, 452 F.Supp.2d 555 (D.Del.2006); In re
Dynamic Random Access Memory (DRAM) Antitrust Litigation, 546 F.3d 981 (9th Cir.2008);
McLafferty v. Deutsche Lufthansa A.G., 2009 WL 3365881 (E.D.Pa.); Ubiquiti Networks, Inc. v.
Kozumi USA Corp., 2013 WL 368365 (N.D.Cal.); Lotes Co., Ltd. v. Hon Hai Precision Industry
Co. Ltd., 2013 WL 2099227 (S.D.N.Y.).

% N.57.

% Inre TFT-LCD (Flat Panel) Antitrust Litigation, 822 F.Supp.2d 953 (N.D.Cal.2011); Carrier Corp.
v. Outokumpu Oyj, 673 F.3d 430 (6th Cir.2012); Minn-Chem, Inc. v. Agrium, Inc., 683 F.3d 845
(7th Cir.2012); In re Cathode Ray Tube (CRT) Antitrust Litigation, 2014 WL 1091589 (N.D.Cal.).

In re Intel Corp. Microprocessor Antitrust Litigation, 476 F.Supp.2d 452 (D.Del.2007); Emerson
Elec. Co. v. Le Carbone Lorraine, S.A., 500 F.Supp.2d 437 (D.N.J.2007); Animal Science
Products, Inc. v. China Nat. Metals & Minerals Import & Export Corp., 596 F.Supp.2d 842
(D.N.J.2008); Commercial Street Express LLC v. Sara Lee Corp., 2008 WL 5377815 (N.D.IIL);
Animal Science Products, Inc. v. China Nat. Metals & Minerals Import & Export Corp., 702
F.Supp.2d 320 (D.N.J.2010); Minn-Chem, Inc. v. Agrium Inc., 657 F.3d 650 (7th Cir.2011);
Motorola Mobility, Inc. v. AU Optronics Corporation, 2014 WL 258154 (N.D.lIL.).
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into the U.S. in situations where goods in fact never enter the U.S.,” but the
conclusion may® be different where goods enter the U.S. and stay there,* even
if only on a temporary basis."® Even if goods enter the U.S. on a permanent
basis, private plaintiffs must still satisfy requirements of standing, otherwise

they will be deprived of the protection of the U.S. courts.™

Last but not least, even within this additional group of post-Empagran cases
where the adjudicating courts based their decisions on the existence of
anticompetitive effects, import of goods into the US, or antitrust standing, there
exist situations where private plaintiffs were refused protection by the U.S.
courts merely because they failed to present (allege) facts as required by legal
standards.’® This means that in the real world, the factual situation may be such

that private plaintiffs would be entitled to obtain compensation for suffered

" In re TFT-LCD (Flat Panel) Antitrust Litigation, 2010 WL 2610641 (N.D.Cal.); T/ Inv. Services,
LLC v. Microsoft Corp., 23 F.Supp.3d 451 (D.C.N.J.1918).

% The existence of import of goods into the US was not found in the following litigations: Korea
Kumho Petrochemical v. Flexsys America LP, 2008 WL 686834 (N.D.Cal.); Animal Science
Products, Inc. v. China Nat. Metals & Minerals Import & Export Corp., 702 F.Supp.2d 320
(D.N.J.2010); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2010 WL 2610641 (N.D.Cal.).

% carrier Corp. v. Outokumpu Oyj, 673 F.3d 430 (6th Cir.2012); Minn-Chem, Inc. v. Agrium, Inc.,
683 F.3d 845 (7th Cir.2012); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2012 WL 3763616
(N.D.Cal.); In re Vitamin C Antitrust Litigation, 904 F.Supp.2d 310 (E.D.N.Y.2012); In re TFT-
LCD (Flat Panel) Antitrust Litigation, 2013 WL 6174683 (N.D.Cal.); In re Optical Disk Drive
Antitrust Litigation, 2014 WL 3378336 (N.D.Cal.); U.S. v. Hui Hsiung, 758 F.3d 1074 (9th
Cir.2014); In re Automotive Parts Antitrust Litigation, 2014 WL 4209588 (E.D.Mich.); In re TFT-
LCD (Flat Panel) Antitrust Litigation, 2014 WL 4652126 (N.D.Cal.); Costco Wholesale Corp. v.
AU Optronics Corp., 2014 WL 4718358 (W.D.Wash.); In re Optical Disk Drive Antitrust
Litigation, 303 F.R.D. 311 (N.D.Cal.2014); In re Cathode Ray Tube (CRT) Antitrust Litigation,
2014 WL 1091589 (N.D.Cal.).

In re TFT-LCD (Flat Panel) Antitrust Litigation, 2012 WL 3763616 (N.D.Cal.).

" Korea Kumho Petrochemical v. Flexsys America LP, 2008 WL 686834 (N.D.Cal.); Sun
Microsystems Inc. v. Hynix Semiconductor Inc., 608 F.Supp.2d 1166 (N.D.Cal.2009); Animal
Science Products, Inc. v. China Minmetals Corp., 34 F.Supp.3d 465 (D.N.J.2014); In re Foreign
Exchange Benchmark Rates Antitrust Litigation, 2015 WL 363894 (S.D.N.Y.); In re Cathode
Ray Tube (CRT) Antitrust Litigation, 2014 WL 1091589 (N.D.Cal.); Laydon v. Mizuho Bank, Ltd.,
Slip Copy, 2014 WL 1280464 (S.D.N.Y.); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2014
WL 1568870 (N.D.Cal.); Tl Inv. Services, LLC v. Microsoft Corp., 23 F.Supp.3d 451
(D.C.N.J.1918).

Sun Microsystems Inc. v. Hynix Semiconductor Inc., 2007 WL 1056783 (N.D.Cal.); Emerson
Elec. Co. v. Le Carbone Lorraine, S.A., 500 F.Supp.2d 437 (D.N.J.2007); In re Elevator Antitrust
Litigation, 502 F.3d 47 (2d Cir.2007); Animal Science Products, Inc. v. China Nat. Metals &
Minerals Import & Export Corp., 596 F.Supp.2d 842 (D.N.J.2008); Commercial Street Express
LLC v. Sara Lee Corp., 2008 WL 5377815 (N.D.IIl.); In re Chocolate Confectionary Antitrust
Litigation, 602 F.Supp.2d 538 (M.D.Pa.2009); Animal Science Products, Inc. v. China Nat.
Metals & Minerals Import & Export Corp., 702 F.Supp.2d 320 (D.N.J.2010); Minn-Chem, Inc. v.
Agrium Inc., 657 F.3d 650 (7th Cir.2011); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2013
WL 1164897 (N.D.Cal.); Motorola Mobility LLC v. AU Optronics Corp., 775 F.3d 816 (7th
Cir.2015); Laydon v. Mizuho Bank, Ltd., Slip Copy, 2014 WL 1280464 (S.D.N.Y.); TI Inv.
Services, LLC v. Microsoft Corp., 23 F.Supp.3d 451 (D.C.N.J.1918).
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antitrust injury before the U.S. courts, but because they failed to present the

evidence in the form required, they remained without antitrust damages.

In conclusion, the Empagran litigation influenced the adjudicating process in
post-Empagran litigation where the factual situation was different from that of
Empagran. Factual situations adjudicated in post-Empagran cases are varied. An
examination of post-Empagran case law suggests that similar factual situations
may not necessarily lead to the same outcome. This has occurred despite the
fact that adjudicating courts in post-Empagran cases have stated on several

occasions'®

that adjudicating courts do pay particular attention to the
differences between precedents and between the facts of the cases. It is not
just a difference in the facts of the cases distinguishes judgements from each
other. It is also to do with the reasoning, i.e. the legal grounds upon which the
adjudicating courts based their decisions. Therefore, to understand post-

Empagran case law, it is not sufficient to look at the status (nationality) of the

"% In re Dynamic Random Access Memory (DRAM) Antitrust Litigation, 2006 WL 515629,3,4,5
(N.D.Cal.); In Re Graphite Electrodes Antitrust Litigation, 2007 WL 137684,1 (E.D.Pa.); In re
Monosodium Glutamate Antitrust Litigation, 477 F.3d 535,537 (8th Cir.2007); In re Rubber
Chemicals Antitrust Litigation, 504 F.Supp.2d 777,782 (N.D.Cal.2007); Sun Microsystems Inc.
v. Hynix Semiconductor Inc., 534 F.Supp.2d 1101,1112,1114,1115 (N.D.Cal.2007); Boyd v.
AWB Ltd., 544 F.Supp.2d 236,251 (S.D.N.Y .2008); In re Air Cargo Shipping Services Antitrust
Litigation, 2008 WL 5958061,6,15 (E.D.N.Y.); In re Dynamic Random Access Memory (DRAM)
Antitrust Litigation, 546 F.3d 981,988 (9th Cir.2008); Animal Science Products, Inc. v. China
Nat. Metals & Minerals Import & Export Corp., 596 F.Supp.2d 842,876 (D.N.J.2008); In re
Chocolate Confectionary Antitrust Litigation, 602 F.Supp.2d 538,997 (M.D.Pa.2009); Sun
Microsystems Inc. v. Hynix Semiconductor Inc., 608 F.Supp.2d 1166,1186 (N.D.Cal.2009); In re
Potash Antitrust Litigation, 667 F.Supp.2d 907,925 (N.D.l1.2009); In re TFT-LCD (Flat Panel)
Antitrust Litigation, 267 F.R.D. 583,599 (N.D.Cal.2010); In re Cathode Ray Tube (CRT) Antitrust
Litigation, 738 F.Supp.2d 1011,1018 (N.D.Cal.2010); Animal Science Products, Inc. v. China
Nat. Metals & Minerals Import & Export Corp., 702 F.Supp.2d 320,366-368 (D.N.J.2010); In re
TFT-LCD (Flat Panel) Antitrust Litigation, 2010 WL 2610641,7 (N.D.Cal.); In re Static Random
Access Memory (SRAM) Antitrust Litigation, 2010 WL 5477313,5-7 (N.D.Cal.); Precision
Associates, Inc. v. Panalpina World Transport (Holding) Ltd., 2011 WL 7053807,12,21,36,37
(E.D.N.Y.); In re TFT-LCD (Flat Panel) Antitrust Litigation, 781 F.Supp.2d 955 (N.D.Cal.2011);
In re TFT-LCD (Flat Panel) Antitrust Litigation, 785 F.Supp.2d 835,842,843 (N.D.Cal.2011);
Precision Associates, Inc. v. Panalpina World Transport, (Holding) Ltd., 2013 WL
6481195,25,27,28 (E.D.N.Y.2013); In re TFT-LCD (Flat Panel) Antitrust Litigation, 822
F.Supp.2d 953,964 (N.D.Cal.2011); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2013 WL
1164897,3 (N.D.Cal.); Carrier Corp. v. Outokumpu Qyj, 673 F.3d 430,439,440 (6th Cir.2012);
Minn-Chem, Inc. v. Agrium, Inc., 683 F.3d 845,854,860 (7th Cir.2012); In re TFT-LCD (Flat
Panel) Antitrust Litigation, 2012 WL 3763616,2 (N.D.Cal.); In re Vitamin C Antitrust Litigation,
904 F.Supp.2d 310,315,320 (E.D.N.Y.2012); Ubiquiti Networks, Inc. v. Kozumi USA Corp., 2013
WL 368365,7,8 (N.D.Cal.); Lotes Co., Ltd. v. Hon Hai Precision Industry Co. Ltd., 2013 WL
2099227,10 (S.D.N.Y.); Animal Science Products, Inc. v. China Minmetals Corp., 34 F.Supp.3d
465,505-512 (D.N.J.2014); U.S. v. Hui Hsiung, 758 F.3d 1074,1086,1092 (9th Cir.2014); In re
TFT-LCD (Flat Panel) Antitrust Litigation, 2014 WL 4652126,2 (N.D.Cal.); Costco Wholesale
Corp. v. AU Optronics Corp., 2014 WL 4718358,7 (W.D.Wash.); Motorola Mobility LLC v. AU
Optronics Corp., 775 F.3d 816,819 (7th Cir.2015); In re Foreign Exchange Benchmark Rates
Antitrust Litigation, 2015 WL 363894,12 (S.D.N.Y.); U.S. v. Hui Hsiung, 778 F.3d 738,759-760
(9th Cir.2014); In re Vitamin C Antitrust Litigation, 904 F.Supp.2d 310,320 (E.D.N.Y.2012).
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litigants, the place where transactions were concluded, the place where the
private plaintiff obtained his goods (suffered antitrust injury), or the movement
(final destination) of goods. Facts on their own do not reveal anything about how
adjudicating courts reason, i.e. formulate their reasoning. It is important to
understand first the legal grounds upon which the adjudicating courts interpret
the facts presented to them by the litigants. The analysis in the following
section of this chapter will be restricted to the interplay between legal grounds
and the facts. It is submitted that the analysis will provide an understanding of

the U.S. courts’ reasoning.

4.3 Nature of Question under Adjudication

Is the adjudication of the question on the existence of the required relationship
between anticompetitive effects within the U.S. and antitrust injury litigated by
private plaintiffs a decision on the subject matter jurisdiction of the U.S. courts,
or a decision on the substantive elements of antitrust claims? This is the

question to which this subsection will seek to provide an answer.

This question became part of the adjudication process only in post-Empagran
case law. In the Empagran litigation, the analysis of the relationship between
anticompetitive effects in the U.S. and litigated private antitrust injury took
place within the context of the subject matter jurisdiction of the U.S. courts.
Neither the litigants nor the adjudicating courts in the Empagran litigation ever
raised questions or concerns aboute the FTAIA and the required nature of the
relationship between anticompetitive effects within the U.S. and litigated
private antitrust injury being anything other than a matter of subject matter

jurisdiction analysis of the U.S. courts.™™

In contrast, post-Empagran case law can be divided into three groups based on
whether the adjudicating courts understands the nature of the FTAIA and the
question of the relationship between anticompetitive effects within the U.S. and

litigated private antitrust injury as a matter of subject matter jurisdiction of the

% This is explicitly evident in judgments delivered by all adjudicating courts throughout Empagran

and in relation to all issues that were litigated throughout the Empagran litigation. See Chapter
2, section 2 and subsection 3.1.7.
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U.S. courts (group 1), as a matter of substantive antitrust claim (group 2), or as

an issue which did not need to be decided (group 3).

4.3.1 Subject Matter Jurisdiction

Post-Empagran case law'®

predominantly supports the position that the FTAIA
and the issue of the relationship between anticompetitive effects within the U.S.
and litigated private antitrust injury deals with the question of the subject
matter jurisdiction of the U.S. courts. Nevertheless, it is important to mention
that this position has been reversed and recent post-Empagran cases declare

that the FTAIA is a statue that regulates substantive antitrust claim.'

The post-Empagran adjudicating courts formulated their position on the nature
of the FTAIA in different ways. Some of them' merely stated that the FTAIA
regulates subject matter jurisdiction without additionally elaborating their
position. Some other post-Empagran adjudicating courts based their decision on

existing case law, meaning case law that already existed before the Empagran

108 109

litigation,"™ or case law that arose during the Empagran litigation,"™ or on post-

1% Even those few judgments that become final during the Empagran litigation were of the opinion

that the FTAIA is a statute that regulates subject matter jurisdiction: United Phosphorus, Ltd. v.
Angus Chemical Co., 131 F.Supp.2d 1003,1008,1009,1021,1022 (N.D.lll.2001); United
Phosphorus, Ltd. v. Angus Chemical Co., 322 F.3d 942,949,950,951,952 (7th Cir.2003);
Metallgesellschaft AG v. Sumitomo Corp. of America, 325 F.3d 836,838 (7th Cir.2003); Sniado
v. Bank Austria AG, 352 F.3d 73,77 (2d Cir.2003); MM Global Services, Inc. v. Dow Chemical
Co., 329 F.Supp.2d 337,341,342 (D.Conn.2004); In re Monosodium Glutamate Antitrust
Litigation, 2005 WL 1080790,2 (D.Minn.).

1% See subsection that follows on which these judgments are, including the ones enacted by

Courts of Appeals that turned around this perception of nature of the FTAIA.

7 CSR Ltd. v. CIGNA Corp., 405 F.Supp.2d 526,531,532 (D.N.J.2005); In re Dynamic Random
Access Memory (DRAM) Antitrust Litigation, 2006 WL 515629,2 (N.D.Cal.); Emerson Elec. Co.
v. Le Carbone Lorraine, S.A., 500 F.Supp.2d 437,443 (D.N.J.2007); Sun Microsystems Inc. v.
Hynix Semiconductor Inc., 534 F.Supp.2d 1101,1109 (N.D.Cal.2007); Korea Kumho
Petrochemical v. Flexsys America LP, 2008 WL 686834,6 (N.D.Cal.); Animal Science Products,
Inc. v. China Nat. Metals & Minerals Import & Export Corp., 596 F.Supp.2d 842,862
(D.N.J.2008); McLafferty v. Deutsche Lufthansa A.G., 2009 WL 3365881,2 (E.D.Pa.); In re
Cathode Ray Tube (CRT) Antitrust Litigation, 738 F.Supp.2d 1011,1023 (N.D.Cal.2010); In re
Transpacific Passenger Air Transp. Antitrust Litigation, 2011 WL 1753738,3 (N.D.Cal.); In re
Optical Disk Drive Antitrust Litigation, 2011 WL 3894376,12 (N.D.Cal.).

1% eMag Solutions LLC v. Toda Kogyo Corp., 2005 WL 1712084,5,6 (N.D.Cal.); CSR Ltd. v.
CIGNA Corp., 405 F.Supp.2d 526,536-537 (D.N.J.2005); Boyd v. AWB Ltd., 544 F.Supp.2d
236,243 (S.D.N.Y .2008); Animal Science Products, Inc. v. China Nat. Metals & Minerals Import
& Export Corp., 596 F.Supp.2d 842,860 (D.N.J.2008); McLafferty v. Deutsche Lufthansa A.G.,
2009 WL 3365881,2 (E.D.Pa.); Ubiquiti Networks, Inc. v. Kozumi USA Corp., 2013 WL
368365,5 (N.D.Cal.).
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Empagran judgments," and even on the Supreme Court decision in the

Empagran litigation".

Post-Empagran adjudicating courts based their arguments in support of the
FTAIA being viewed as a subject matter jurisdiction statute on the purpose of
the FTAIA," on a congressional debate at the time when the FTAIA was

enacted,' and on the literature™.

There is a separate category of post-Empagran case law where the adjudicating
courts formulated their position on the nature of the FTAIA by relying on the
litigants’ consensus that the FTAIA is a statue of subject matter jurisdiction,’® or

on litigants not challenging the characterisation of the FTAIA as jurisdictional™®.

There are also post-Empagran judgments where the adjudicating courts
determined the nature of the FTAIA as being the statue that regulates subject
matter jurisdiction by assuming that such position is correct,”” or by explicitly

stating that such position was a valid law in the circuit at the moment of

1% Commercial Street Express LLC v. Sara Lee Corp., 2008 WL 5377815,3,n.2 (N.D.IIL.); In re
Potash Antitrust Litigation, 667 F.Supp.2d 907,925 (N.D.I1.2009).

"% Ubiquiti Networks, Inc. v. Kozumi USA Corp., 2013 WL 368365,5 (N.D.Cal.).

" eMag Solutions, LLC v. Toda Kogyo Corp., 426 F.Supp.2d 1050,1058 (N.D.Cal.2006); In Re
Graphite Electrodes Antitrust Litigation, 2007 WL 137684,3 (E.D.Pa.); Boyd v. AWB Ltd., 544
F.Supp.2d 236,243 (S.D.N.Y .2008).

"2 CSR Ltd. v. CIGNA Corp., 405 F.Supp.2d 526,536-537 (D.N.J.2005); In Re Graphite Electrodes
Antitrust Litigation, 2007 WL 137684,3 (E.D.Pa.); Animal Science Products, Inc. v. China Nat.
Metals & Minerals Import & Export Corp., 596 F.Supp.2d 842,860 (D.N.J.2008); Animal Science
Products, Inc. v. China Nat. Metals & Minerals Import & Export Corp., 702 F.Supp.2d 320,335-
336 (D.N.J.2010); In re Static Random Access Memory (SRAM) Antitrust Litigation, 2010 WL
5477313,2 (N.D.Cal.); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2013 WL 6174683,4
(N.D.Cal.).

"3 In re Potash Antitrust Litigation, 667 F.Supp.2d 907,925 (N.D.II1.2009); In re Cathode Ray Tube
(CRT) Antitrust Litigation, 2010 WL 9543295,8 (N.D.Cal.).

"% Boyd v. AWB Ltd., 544 F.Supp.2d 236,243 (S.D.N.Y .2008).
"% In re Rubber Chemicals Antitrust Litigation, 504 F.Supp.2d 777,781 (N.D.Cal.2007).

e Boyd v. AWB Ltd., 544 F.Supp.2d 236,243,n.6 (S.D.N.Y .2008); In re Air Cargo Shipping
Services Antitrust Litigation, 2008 WL 5958061,11 (E.D.N.Y.); In re Static Random Access
Memory (SRAM) Antitrust Litigation, 2010 WL 5477313,3 (N.D.Cal.); Carrier Corp. V.
Outokumpu QOyj, 673 F.3d 430,440,n.4 (6th Cir.2012).

"In re Dynamic Random Access Memory (DRAM) Antitrust Litigation, 546 F.3d 981,983 (9th
Cir.2008).
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adjudication and they were bound to follow it,"® or by indirectly (through wider

elaboration of reasoning) formulating their position'”.

4.3.2 Substantive Antitrust Claim

The number of post-Empagran judgments that classify the FTAIA and the issue of
the relationship between anticompetitive effects within the U.S. and litigated
private antitrust injury as an element of antitrust claim is smaller than the
number of post-Empagran judgments that support the opposite view, discussed
in the subsection above, i.e. that the FTAIA is the statute that regulates subject
matter jurisdiction. Nevertheless, it seems that all recent post-Empagran
cases' are declaring that the FTAIA regulates substantive elements of antitrust

claim.

In addition to this, post-Empagran adjudicating courts use much shorter lists of
argument in support of their position that the FTAIA regulates substantive
antitrust claim, or, as it will be presented, they all rely on the same, relatively

limited list of arguments.

Post-Empagran case law that is of the position that the FTAIA regulates
substantive antitrust claim bases its argument on the Supreme Court’s critique
articulated outside the area of antitrust. This critique was formulated because
apparently adjudicating courts, by deciding not to have jurisdiction, decide a

case without evaluating the merits.™

Based on this observation, the Supreme Court formulated the “readily
administrable bright line,” “clearly states” rule. This rule is applied to

determine whether a statutory limitation sets forth a jurisdictional requirement

""® Boyd v. AWB Ltd., 544 F.Supp.2d 236,243,n.6 (S.D.N.Y .2008); In re Static Random Access
Memory (SRAM) Antitrust Litigation, 2010 WL 5477313,3 (N.D.Cal.); Lotes Co., Ltd. v. Hon Hai
Precision Industry Co. Ltd., 2013 WL 2099227,7 (S.D.N.Y.).

"9 Korea Kumho Petrochemical v. Flexsys America LP, 2007 WL 2318906,4 (N.D.Cal.); Korea
Kumho Petrochemical v. Flexsys America LP, 2008 WL 686834,1,2 (N.D.Cal.).

These cases are analysed in depth in relation to grounds and arguments that adjudicating
courts provided as explanation of their decisions on the issue of the nature of the FTAIA.

2! Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d 462,466,467 (3d Cir.2011).

120
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or a substantive merits element.'” In other words, legislature (i.e. Congress)

123 if it does not,

must “clearly state” that a statute is jurisdictional in character;
then any limitation (restriction) in the statute should be treated as non-

jurisdictional.™

Post-Empagran judgments present in a clear manner that the Supreme Court
formulated this rule in relation to employment statute.’® The Supreme Court

formulated a similar position also in relation to copyright statute,' to statutes

127 129 130

from the area of bankruptcy,’ criminal procedure, labour law,' securities,

131 132

emergency planning and right to know, ™" and veteran benefits™.

The second argument that post-Empagran adjudicating courts used in support of
their position that the FTAIA regulates substantive antitrust claim is the
language of the FTAIA. This view of the adjudicating courts stipulates that the
language of the FTAIA does not speak in jurisdictional terms nor does it refer in
any way to jurisdiction.' Post-Empagran courts use this argument as a basis on
which they can apply the “clearly states” test mentioned above and interpret

the FTAIA as a statute that regulates substantive merits and not jurisdiction.™*

The third and fourth arguments are dissenting opinions in case law that was

decided before the final decision in the Empagran litigation. The first of these

'22 See Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d 462,468 (3d Cir.2011)
and case used as precedent.

'2% See In re TFT-LCD (Flat Panel) Antitrust Litigation, 822 F.Supp.2d 953,959 (N.D.Cal.2011) and
cases used as precedents.

124 N.122.
125 |pid.

126 See Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d 462,468 (3d Cir.2011)
and case used as precedent; Minn-Chem, Inc. v. Agrium, Inc., 683 F.3d 845,852 (7th Cir.2012)
and case cited.

27 Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d 462,466 (3d Cir.2011); Minn-
Chem, Inc. v. Agrium, Inc., 683 F.3d 845,852 (7th Cir.2012) and case cited.

128 Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d 462,466 (3d Cir.2011).
129 Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d 462,468 (3d Cir.2011).
0N.127.

3" Minn-Chem, Inc. v. Agrium, Inc., 683 F.3d 845,852 (7th Cir.2012) and case cited.

"2 bid.

33 Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d 462,468 (3d Cir.2011); Minn-
Chem, Inc. v. Agrium, Inc., 683 F.3d 845,852 (7th Cir.2012).

3% Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d 462,468-469 (3d Cir.2011).
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dissenting opinions on which post-Empagran adjudicating courts rely is the
dissenting opinion in Hartford Fire Ins. v. California, 509 U.S. 764 where it was
stated that “extraterritorial reach of the Sherman Act... has nothing to do with
the jurisdiction of the court..., but is the question of substantive law...”."*® The
second of these dissenting opinions is the dissenting opinion in United
Phosphorus, Ltd. v. Angus Chemical Co., 322 F.3d 942." This dissenting opinion
was formulated based on the following arguments: lack of clear Congressional
statement in the FTAIA language that the statute restricts subject matter
competition;™” the Supreme Court’s decision in a non-antitrust case that the

statute needs to make clear whether it rips off jurisdiction;'®

consequences that
classifying the FTAIA statute as jurisdictional may have on antitrust litigation
procedure;™ history of application of antitrust law to persons and conduct
beyond the borders of the U.S.,'* and the fact that Congress was dealing with

prescriptive jurisdiction while enacting the FTAIA™'.

As mentioned above, recent post-Empagran courts share a common
understanding on the FTAIA as a statute that regulates substantive antitrust
claim, i.e. deals with the merits of a case and does not address the jurisdiction
of U.S. courts. Therefore, it is important to understand the reasons for these

changes taking place.

It is possible to come across statements in post-Empagran cases where all that
the adjudicating courts state in this regard is that the FTAIA is not a subject
matter jurisdiction limitation on the power of the federal courts but a
component of the merits of a Sherman Act claim involving nonimport trade or

142

commerce with foreign nations,™ or they provide such statement by relying on

3% See Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d 462,469,n.7 (3d
Cir.2011).

1% See Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d 462,469 (3d Cir.2011).
37 United Phosphorus, Ltd. v. Angus Chemical Co., 322 F.3d 942,955 (7th Cir.2003).

'3 United Phosphorus, Ltd. v. Angus Chemical Co., 322 F.3d 942,956 (7th Cir.2003).

3% See United Phosphorus, Ltd. v. Angus Chemical Co., 322 F.3d 942,956-959 (7th Cir.2003).
0 United Phosphorus, Ltd. v. Angus Chemical Co., 322 F.3d 942,959 (7th Cir.2003).

! See United Phosphorus, Ltd. v. Angus Chemical Co., 322 F.3d 942,961 (7th Cir.2003).

2 U.S. v. Hui Hsiung, 758 F.3d 1074,1087 (9th Cir.2014).
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post-Empagran cases that stated the same,'

or post-Empagran cases that
overruled their prior different decision on the nature of the FTAIA," or even by
stating that the adjudicating panel is bound by the decisions of prior panels until
such times as they are overruled either by an en banc panel of the Court or by
the Supreme Court™®. It is right to respect precedents that are enacted by higher
courts, but the existence of such precedents should not prevent adjudicating
courts from expressing some critique in relation to these precedents, in
particular where precedents may not necessarily be persuasive in the

argumentation on which the courts formulated the precedents.

Another, rather surprising way of reasoning on the part of post-Empagran courts
is attributing the nature of regulating substantive claim to the FTAIA merely by
stating that other circuits are of the same position.'* This argumentation is
classified as weak because it does not exclude the possibility that other circuits
may be also wrong in determining the nature of the FTAIA. The argument
invoked in support of such position, i.e. “that number of courts have referred to
the FTAIA as jurisdictional, but did so prior to the Supreme Court's decisions in
Reed Elsevier and Morrison and without analyzing whether the FTAIA concerns
subject-matter jurisdiction or the scope of coverage of antitrust laws”' is also
weak one, because the Supreme Court of the U.S. did not analyse the FTAIA in

%9 case. In addition, at the time

the Reed Elsevier'*® case and not in the Morrison
when the Supreme Courts of the U.S. delivered their decision in these two cases,
there was a common understanding among the U.S. courts that the FTAIA is a
jurisdictional statute and that is why these courts never considered it necessary

to challenge the nature of the FTAIA.

3 In re Automotive Parts Antitrust Litigation, 2014 WL 4209588,6 (E.D.Mich.); Fenerjian v.
Nongshim Company, Ltd., 2014 WL 5685562,14,n.29 (N.D.Cal.); U.S. v. Hui Hsiung, 778 F.3d
738,752 (9th Cir.2014); Tl Inv. Services, LLC v. Microsoft Corp., 23 F.Supp.3d 451,467,n.14
(D.C.N.J.1918).

44 | otes Co., Ltd. v. Hon Hai Precision Industry Co., 753 F.3d 395,406 (2d Cir.2014).
4% | otes Co., Ltd. v. Hon Hai Precision Industry Co., 753 F.3d 395,405 (2d Cir.2014).

8 U.S. v. Hui Hsiung, 758 F.3d 1074,1088 (9th Cir.2014); Animal Science Products, Inc. v. China
Minmetals Corp., 34 F.Supp.3d 465,486 (D.N.J.2014); U.S. v. Hui Hsiung, 778 F.3d 738,752
(9th Cir.2014).

"' U.S. v. Hui Hsiung, 758 F.3d 1074,1088,n.6 (9th Cir.2014); U.S. v. Hui Hsiung, 778 F.3d
738,752,n.7 (9th Cir.2014).

8 Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154, 130 S.Ct. 1237, 1246, 176 L.Ed.2d 18 (2010).
49 Morrison v. National Australia Bank, 561 U.S. 247, 130 S.Ct. 2869, 177 L.Ed.2d 535 (2010).
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A similar line of argument is found in post-Empagran cases where the
adjudicating court provides a conclusory statement that the Supreme Court in
the Morrison™ case stated that the part where the FTAIA prohibits conduct is
considered a question of merits, not a jurisdictional one.™" As mentioned above,
the Morrison case was not a case where the Supreme Court of the U.S. assessed
the FTAIA. In addition, the FTAIA statutory text does not say anything about the
FTAIA prohibiting conduct; all the FTAIA (in its 86(a) paragraph) states is that
“the Sherman Act shall not apply to conduct”.

A similar critique applies to the argument where a post-Empagran courts'
stated that the statutory text of the FTAIA refers to the conduct to which the
Sherman Act applies, which has to be the language of elements of merits, not
jurisdiction. Post-Empagran courts should be reminded that the entire history of
the application of the Sherman Act in the international context was centred on
the question whether the Sherman Act applies to conduct. This is why the
commonly used term of extraterritorial application of U.S. antitrust law
emerged,’™ and this is why this question on the application of the Sherman Act
in relation to conduct (that takes place outside the national territorial borders
of the U.S.) has always been analysed within the question of the jurisdiction of

the U.S. courts.

Post-Empagran courts take a rather different approach in determining the nature
of the FTAIA where they first assert their knowledge and awareness of case law
on the matter (i.e. by providing statements and citations from case law that
classified the FTAIA to create a jurisdictional test'), and that the U.S. Congress

enacted the FTAIA in response to concerns regarding the scope of the broad

%0 |pid.
¥ N.142.
192 N.145,

'3 See Robert Pitofsky, “Antitrust in the Next 100 Years,” California Law Review 75 (1987).
Thomas E. Kauper. The Treatment of Cartes under Antitrust Laws of the Unites States in Chia-
Jui Cheng, Lawrence S. Lui, and Chih-Kang Wang, eds. International Harmonization of
Competition Laws (Dordrecht, The Netherlands: Martinus Nijhoff Publishers, 1995), 83,84. For
the argument that the concept of extraterritoriality has been misused because sovereigns
(through courts) always deal with effects in its own territoriality and defendants against whom
imposes penalties are always within its own territory see Ky P. Jr. Ewing, Competition Rules for
the 21st Century: Principles From Amerca’s Experience (Alphen AAn Den Rijn, The
Netherlands: Kluwer Law International, 2006), 239.

% U.S. v. Hui Hsiung, 778 F.3d 738,751 (9th Cir.2014).
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jurisdictional language of the Sherman Act,” and that the FTAIA creates a
jurisdictional test,™ but then attribute determinative significance to two
statements delivered by the Supreme Court of the U.S. in the Reed Elsevier’’

case:

- that courts have sometimes mischaracterized claim-processing rules or
elements of a cause of action as jurisdictional limitations, particularly
when that characterization was not central to the case, and thus did not

require close analysis;'®

- that courts may be driven by jurisdictional rulings, and by taking such an
approach, courts can too easily miss the critical difference(s) between
true jurisdictional conditions and nonjurisdictional limitations on causes

of action.™®

A situation assessment of the performance of adjudicating courts reveals that
courts are not thorough enough in performing their judging role. This lack of
expected quality of courts’ performance cannot be remedied by attributing to
the statute, i.e. the FTAIA, a particular type of nature. A solution to the
problem of remedying poor courts’ performance by attributing to a certain

statute a particular type of nature does not make any logical sense.

Therefore, the argument that the FTAIA is not a jurisdictional limitation on the
court’s power because of the Supreme Court’s expression of intention in the

Henderson'°

case to bring some discipline to the use of the term
‘jurisdictional’'®' cannot be accepted because the Supreme Court did not deliver

this statement in relation to the FTAIA and, as explained above, determining the

15 U.S. v. Hui Hsiung, 758 F.3d 1074,1086 (9th Cir.2014); U.S. v. Hui Hsiung, 778 F.3d 738,751
(9th Cir.2014).

1% .S. v. Hui Hsiung, 758 F.3d 1074,1087 (9th Cir.2014); U.S. v. Hui Hsiung, 778 F.3d 738,751
(9th Cir.2014).

7' N.148.

1% U.S. v. Hui Hsiung, 758 F.3d 1074,1087 (9th Cir.2014); U.S. v. Hui Hsiung, 778 F.3d 738,752
(9th Cir.2014).

"9 Ibid.
'%0 Henderson ex rel. Henderson v. Shinseki, 131 S. Ct. 1197 (2011).
%' U.S. v. Hui Hsiung, 758 F.3d 1074,1088 (9th Cir.2014).
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nature of a statute is not how the problem of adjudicating courts not performing

their job as expected should be addressed.

Completely different approach by Post-Empagran courts take a completely
different approach to determining the nature of the FTAIA when they rely on the
Supreme Court’s Morrison’” case, where the Supreme Court explained the
difference between the merit question (i.e. what conduct statute prohibits) and
subject matter jurisdiction (i.e. a tribunal’s power to hear a case)."® Post-
Empagran courts in these cases merely state that FTAIA is like the statute
analysed in the Morrison case (i.e. the Securities Exchange Act) and therefore
removes conduct from the Sherman Act’s reach. Surprisingly, they even cite the
Supreme Court’s Empagran decision in support of this position.”® This
argumentation by post-Empagran courts is difficult to understand because
merely on the basis that there exist ‘two questions’ on the nature of a statute in
general, it is not possible to conclude that the FTAIA regulates substantive
claim. In addition, post-Empagran courts do no provide any analysis why the
FTAIA, which is an independent statute, unlike the Securities Exchange Act
analysed in the Morrison case, should be addressed (i.e. classified) in the same
way as the Securities Exchange Act. This argument for attributing to the FTAIA
the same nature that the Securities Exchange Act has is of questionable
significance also because in determining the meaning of ‘directness of
anticompetitive effect’ relevant to the application of the FTAIA, post-Empagran
courts explicitly refused to accept the definition of ‘directness of
anticompetitive effect’ that U.S. courts provided within the application of the
Foreign Sovereign Immunity Act.'® Last but not least, the Supreme Court of the
U.S. in its Empagran decision did not say anything about the nature of the FTAIA
regulating substantive antitrust claim. On the contrary, the entire Empagran
litigation was considered in the light of the FTAIA regulating the jurisdiction of

the U.S. courts.™®

162 N.149.

13 .S. v. Hui Hsiung, 758 F.3d 1074,1087 (9th Cir.2014); U.S. v. Hui Hsiung, 778 F.3d 738,752
(9th Cir.2014).

' U.S. v. Hui Hsiung, 758 F.3d 1074,1087 (9th Cir.2014); U.S. v. Hui Hsiung, 778 F.3d
738,752,753 (9th Cir.2014).

'%% See subsection 6.1.1. in this chapter here below.

1% See analysis throughout Chapter 2.
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Post-Empagran courts apply a different line of reasoning in attributing to the
FTAIA the nature of regulating substantive (merits) claim where reference is
made to the Supreme Court’s Henderson'’ case to argue that a rule should not
be referred to as jurisdictional unless it governs a court’s adjudicatory capacity,
that is, its subject matter or personal jurisdiction.’® This attribution of
substantive antitrust nature to the FTAIA is nothing more that a conclusory
statement on the nature of the FTAIA, and therefore difficult to agree with. In
addition, the Henderson case did not rule on the FTAIA and there was no proper
analysis undertaken to justify rejecting the at that time commonly agreed

perception that the FTAIA is a jurisdictional statute.

Post-Empagran courts use a distinct set of arguments in classifying the FTAIA as
a statute that regulates substantive claim (i.e. merits) where they make
reference to the argument that the Supreme Court put forward in the Arbaugh'®

case and in the Sebelius'

case, i.e. that “because the U.S. Congress has not
clearly stated that requirements in FTAIA are jurisdictional, they go to the
merits of the claim rather than the adjudicative power of the court”.” In
support of this position, the post-Empagran court also cited the Supreme Court’s
Empagran decision.” This line of argumentation is difficult to sustain for three
reasons. Firstly, the Supreme Court’s cases to which this argument makes
reference did not include an assessment of the FTAIA. Secondly, if some clear
words are not mentioned in the text of FTAIA, it does not mean per se that
FTAIA did not take them in consideration while formulating the final form of
legislative text. As indicated above, post-Empagran courts are aware that the
U.S. Congress enacted the FTAIA to deal with concerns regarding the scope of
the broad jurisdictional language in the Sherman Act.' Thirdly, as explained

above, the Supreme Court of the U.S. did not rule on the nature of the FTAIA.

167 N.160.

18 .S. v. Hui Hsiung, 758 F.3d 1074,1088 (9th Cir.2014); U.S. v. Hui Hsiung, 778 F.3d 738,752
(9th Cir.2014).

1% Arbaugh v. Y & H Corp., 546 U.S. 500, 126 S.Ct. 1235, 1245, 163 L.Ed.2d 1097 (2006).
70 Sebelius v. Auburn Regional Medical Center, 133 S.Ct. 817, 184 L.Ed.2d 627 (2013).
' L otes Co., Ltd. v. Hon Hai Precision Industry Co., 753 F.3d 395,403,405 (2d Cir.2014).
'72 | otes Co., Ltd. v. Hon Hai Precision Industry Co., 753 F.3d 395,404 (2d Cir.2014).

73 U.S. v. Hui Hsiung, 758 F.3d 1074,1086 (9th Cir.2014); U.S. v. Hui Hsiung, 778 F.3d 738,751
(9th Cir.2014).
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Thus far, the analysis has shown that the arguments used by post-Empagran
courts in support of their position on the nature of the FTAIA come as a surprise,
as the post-Empagran courts made no reference to the reasons for and
background to the U.S. Congress enacting the FTAIA. Are post-Empagran courts
aware of the purpose of the FTAIA?

It seems that post-Empagran courts are aware that the U.S. Congress enacted

the FTAIA with two principal purposes in mind:

a.) To boost U.S. export by making it clear to U.S. exporters (and to firms
conducting business abroad) that the Sherman Act does not prevent them
from entering into business arrangements (for example, joint-selling
arrangements), however anticompetitive, as long as those arrangements

only affect foreign markets adversely;™

b.) To clarify the legal standard determining when U.S. antitrust law governs
foreign conduct, which different courts had articulated in slightly
different ways. The U.S. Congress thus designed the FTAIA to clarify,
perhaps to limit, but not to expand in any significant way, the Sherman
Act’s scope as applied to foreign commerce.'®

For the sake of a complete analysis, it must be mentioned that post-Empagran
courts tried to provide answers to some of the arguments that litigants brought
forward to sustain their opinion on the FTAIA being a statute that regulates the

jurisdiction of the U.S. courts.

The first argument brought up by litigants is that the statutory structure
indicates that the FTAIA is a jurisdictional statute. According to this argument,
the FTAIA addresses foreign conduct and claims based on this foreign conduct
are barred by the FTAIA unless this foreign conduct has a cognisable effect on
the U.S. Where this effect is present in the U.S., plaintiffs are allowed to pursue
their claim under the provisions of the Sherman Act.'® The adjudicating court

answered this argument by stating that statutes generally do impose threshold

74 N.172.
75 |bid.
'7® | otes Co., Ltd. v. Hon Hai Precision Industry Co., 753 F.3d 395,406 (2d Cir.2014).
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requirements on adjudicating foreign conduct, either in the same or in separate
statutes, so this is not unique to the FTAIA. What was relevant in the court’s
view is the fact that the FTAIA does not clearly state that these threshold
requirement in the FTAIA are of a jurisdictional nature."’ This adjudicating court
made such a decision by reference to the Reed Elseview'’® case and the
Arbaugh' case. This court’s argument was challenged above where it was
pointed out that the lack of an explicit term (word), i.e. ‘jurisdiction’ in the
statutory text is not sufficient indication on its own that the FTAIA is a
substantive statute. It was submitted that to determine the nature of the FTAIA
correctly it is necessary to take into consideration the purpose why the U.S.
Congress enacted the FTAIA, and history of the application of the Sherman Act
to foreign conduct. If post-Empagran courts conducted such analysis, the result
would reveal that the application of the Sherman Act and the FTAIA to foreign
conduct can be correctly determined only by understanding the FTAIA as

jurisdictional.

The second argument brought forward by the litigants to support their position
of the FTAIA being a jurisdictional statute relies on the FTAIA’s legislative
history." Post-Empagran courts dealt with this argument by rejecting the
statutory interpretation to look beyond the test of the statute (reference was
made here to the Minn-Chem™' case and the Arbaugh'® case) and consequently
attributing to the FTAIA’s statutory text a decisive role, i.e. pointing out that
the FTAIA text does not include the clear word ‘jurisdiction’, which means that
the FTAIA addressed elements of substance, not jurisdiction. The same critique
can be applied as above. In addition, as explained above,post-Empagran courts
are aware of why the FTAIA was enacted. Therefore, it is very surprising that
post-Empagran courts should not use this knowledge as a relevant argument in

delivering their opinion on the nature of the FTAIA.

7 Ibid.

178 N.148.

79 N.169.

80 N.176.

8" Minn-Chem, Inc. v. Agrium, Inc., 683 F.3d 845 (7th Cir.2012).
182 N.169.
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The third argument with which litigants tried to persuade post-Empagran courts
to interpret the FTAIA as a jurisdictional statute is that portions of legislative
history employ jurisdictional language.'® The adjudicating court made reference
to the Arbaugh™ case and the Steel'® case, where the Supreme Court of the
U.S. explained that jurisdiction is a word of many - too many - meanings;'® to

the Yousef'® case and the Sabella'®

case, where Courts of Appeals stated that
legal lexicon knows no word more chameleon-like than ‘jurisdiction’;"® to the
Arbaugh™ case, where the Supreme Court of the U.S. made a self-critical
comment of being profligate in the use of the term ‘jurisdiction’;"' and to the

Henderson'®?

case, where the Supreme Court of the U.S. expressed the need to
bring more discipline into the use of the term ‘jurisdiction’.”® The adjudicating
court emphasized that none of the cases to which litigants referred to in support
of their argument used the term ‘jurisdiction’ unambiguously to describe the
adjudicative authority of U.S. courts rather than, somewhat less precisely, the
prescriptive scope of U.S. law.™ The critique of this type of reasoning of post-
Empagran courts remains the same, i.e. that none of the cases to which post-
Empagran courts made reference to are cases that assessed the nature of the
FTAIA. In addition, the problem of the term ‘jurisdiction’ having an ambiguous
meaning does not entitle post-Empagran courts to solve this problem simply by
attributing to the FTAIA a nature that the FTAIA does not have. The logic of
post-Empagran courts is rather challenging and difficult to understand. It is not
possible to determine the nature of the FTAIA by saying ‘we give you a

substantive nature because we say so’.

183 N.176.

184 N.169.

'8 Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 118 S.Ct. 1003, 140 L.Ed.2d 210 (1998).
188 N.176.

87 U.S. v. Yousef, 750 F.3d 254 (2d Cir.2014).

'8 .S. v. Sabella, 272 F.2d 206 (2d Cir. 1959).

'8 | otes Co., Ltd. v. Hon Hai Precision Industry Co., 753 F.3d 395,407 (2d Cir.2014).
190 N.169.

91 N.189.

192 N.160.

19 N.189.

"% Ibid.
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The fourth argument used by litigants in support of the FTAIA being
jurisdictional is the invocation of the canon of statutory interpretation whereby
courts “ordinarily construe ambiguous statutes to avoid unreasonable
interference with the sovereign authority of other nations'*”. Post-Empagran
courts rejected this argument by saying that the FTAIA is not ambiguous, and
added that even if the FTAIA was ambiguous, the Supreme Court in the Arbaugh
case has specifically instructed post-Empagran courts to treat statutory
limitations as nonjurisdictional unless the U.S. Congress “clearly states”'®
otherwise. This line of reasoning by post-Empagran court shows nothing more
than that post-Empagran courts simply attributed a substantive nature to the

FTAIA, and that they did so by analogy with cases that were not FTAIA cases.

The fifth argument that litigants used in support of their position that the FTAIA
is a jurisdictional statute was by reference to the part of the Supreme Court’s
Emapagran decision where the Supreme Court of the U.S. stated that “there
should be no American antitrust jurisdiction absent a direct, substantial and
reasonably foreseeable effect on domestic commerce or a domestic competitor”
and to the part where the Supreme Court made reference to a pre-Empagran
case where the adjudication court stated that “no case in which jurisdiction was

found in a case like [Empagran]”.

The adjudicating court rejected these arguments in the following way:

e The Supreme Court in the Empagran decision also quoted a treatise arguing
that Congress would not have intended the FTAIA to “provide worldwide
subject matter jurisdiction to any foreign suitor wishing to sue its own
local supplier for conduct that has independent effects on U.S.
commerce”, and that the Supreme Court in the Arbaugh'™® case and the
Steel'” case stated that jurisdiction is a world of many - too many -

meanings®®. This response of post-Empagran courts is nothing more than a

1% Ibid.
1% Ibid.
97 Ibid.
19 N.169.
199 N.185.
200 N 189.
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repetition of the arguments that were criticised here above, i.e. that post-
Empagran courts should take into consideration the purpose of the FTAIA

and that the cases to which reference is made are not FTAIA cases;

* The Supreme Court delivered its decision in the Empagran litigation in
2004, i.e. before the Arbaugh®' case was handed down in 2006, and the
Supreme Court confessed in the Arbaugh case to being imprecise in its use
of jurisdictional language prior to Arbaugh. Therefore, the post-Empagran

court states, by relying on the Minn-Chem**

case, that jurisdictional
references in the Empagran decision appear in quotations from other
sources, and that the Supreme Court’s Empagran decision also contains
language that describes the FTAIA in decidedly nonjurisdictional terms®®.
Simply stating that the post-Empagran court relied on a statement by
another post-Empagran courts and this precedent can be wrong too can
refute this argument. In addition, the Supreme Court in the Empagran
litigation explicitly addressed the FTAIA and therefore had an opportunity
to decide on the nature of the FTAIA, but it did not find it necessary to
raise this question. It is also worth remembering the critique presented
above, i.e. that questionable reliance of the U.S. courts on matter of
jurisdiction to adjudicate a case does not on its own entitle post-Empagan

courts to attribute to the FTAIA a nature that it does not have;

e The Supreme Court in the Empagran decision, e.g. spoke of the FTAIA
removing certain types of conduct from the Sherman Act's reach, and also
elaborate a valid question whether it was reasonable to apply this law to
conduct that was significantly foreign.** This argument was already refuted
above in that the FTAIA talking about conduct does not imply on its that
the FTAIA is a substantive statute. The history of the application of the

Sherman Act to foreign conduct points in the opposite direction;

20" N.169.
202 N.181.
203 N.189.
2% |bid.
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* The requirements of the FTAIA are substantive and nonjurisditional in
nature.?® This is merely another example of a conclusory post-Empagran

courts and, as such, should be rejected;

* A post-Empagran courts first cited legislative history in the passage
“Congress sought to clarify the legal standard determining when American
antitrust law governs foreign conduct, which different courts had
articulated in somewhat different ways”. In furtherance of this statement,
the post-Empagran court then cited the passage from the Supreme Court’s
Empagran decision where the Supreme Court stated that the U.S. Congress
thus “designed the FTAIA to clarify, perhaps to limit, but not to expand in
any significant way, the Sherman Act's scope as applied to foreign
commerce”®®. There is no doubt that these citations are correct. The only
problem is that the post-Empagran court ignored the fact that these
statements were produced in a context where the U.S. Congress and the

Supreme Court were talking about the jurisdiction of the U.S. courts.

4.3.3 Issue Left Undecided

The substance of this subsection does not contribute anything to the
understanding whether the FTAIA and the question of the relationship between
anticompetitive effects and litigated private antitrust injury is an issue of

subject matter jurisdiction or an issue of substantive antitrust claim.

This subsection merely completes the overall presentation of post-Empagran

decisions that adjudication courts took in relation to this issue.

There are a number of post-Empagran adjudication courts that were in a
position where they could have undertaken analysis and provided their

elaborated position on the nature of the FTAIA.

The reasons why these post-Empagran adjudication courts did not undertake

adjudication analysis of the issue are the following: litigants did not challenge

25 | otes Co., Ltd. v. Hon Hai Precision Industry Co., 753 F.3d 395,398 (2d Cir.2014).
206
N.172.
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the characterization of the FTAIA,*" they assumed that lower courts had taken
the correct decision on the nature of the FTAIA,?*® or there was no need to do so,
because a solution to the dispute between litigants was possible irrespective of
the FTAIA being classified as a jurisdictional statute or a statute that regulates

substantive antitrust claim.?®

4.3.4 Significance for Private Antitrust Litigation

As mentioned in the subsection above, some post-Empagran adjudicating

210

courts®’® were able to resolve the dispute between litigants without finding it

necessary to provide any determination of the nature of the FTAIA.

Nevertheless, it is important to analyse whether and to what extend the issue of
the nature of the FTAIA and relationship between anticompetitive effects and
litigated private antitrust injury may affect private antitrust law enforcement in

practice and on the research presented in this thesis.

If the FTAIA was perceived as a statute that regulates the subject matter
jurisdiction of U.S. courts, the consequences for private antitrust law

enforcement in practice would be the following:

* The question of the existence of the required type of relationship
between anticompetitive effects in the U.S. and litigated private antitrust

injury would be addressed by the courts and would not reach the jury;*"

207 Boyd v. AWB Ltd., 544 F.Supp.2d 236,243,n.6 (S.D.N.Y .2008); In re Air Cargo Shipping
Services Antitrust Litigation, 2008 WL 5958061,11 (E.D.N.Y.); In re Dynamic Random Access
Memory (DRAM) Antitrust Litigation, 546 F.3d 981,983,985 (9th Cir.2008); In re Static Random
Access Memory (SRAM) Antitrust Litigation, 2010 WL 5477313,3 (N.D.Cal.); Carrier Corp. v.
Outokumpu Oyj, 673 F.3d 430,440,n.4 (6th Cir.2012).

% In re Dynamic Random Access Memory (DRAM) Antitrust Litigation, 546 F.3d 981,983 (9th
Cir.2008).

29 Carrier Corp. v. Outokumpu Oyj, 673 F.3d 430,440,n.4 (6th Cir.2012); In re Dynamic Random
Access Memory (DRAM) Antitrust Litigation, 546 F.3d 981,983,985 (9th Cir.2008); Minn-Chem,
Inc. v. Agrium Inc., 657 F.3d 650,659 (7th Cir.2011); In re Optical Disk Drive Antitrust Litigation,
2014 WL 3378336,1 (N.D.Cal.); In re Cathode Ray Tube (CRT) Antitrust Litigation, 2014 WL
1091589,13,n.9 (N.D.Cal.).

21 Carrier Corp. v. Outokumpu Qyj, 673 F.3d 430,440,n.4 (6th Cir.2012); In re Dynamic Random
Access Memory (DRAM) Antitrust Litigation, 546 F.3d 981,983,985 (9th Cir.2008); Minn-Chem,
Inc. v. Agrium Inc., 657 F.3d 650,659 (7th Cir.2011); In re Vitamin C Antitrust Litigation, 904
F.Supp.2d 310,315 (E.D.N.Y.2012).
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* The adjudicating courts would be entitled to raise a motion on its own
and evaluate whether there exists a required relationship between

anticompetitive effects in the U.S. and litigated private antitrust injury;*"

* The adjudicating courts may have the authority to dismiss litigants’
action, depending on the existence of the relationship between

anticompetitive effects in the U.S. and litigated private antitrust injury;**

* The question of the existence of the required type of relationship
between anticompetitive effects in the U.S. and litigated private antitrust

injury could be raised at any time;*"*

* The non-existence of the required type of relationship between
anticompetitive effects in the U.S. and litigated private antitrust injury
could cause the litigation to be removed from federal courts to state

courts;?"

* Private plaintiffs would carry the burden to establish the existence of the
required type of relationship between anticompetitive effects in the U.S.

and litigated private antitrust injury;?"°

* The adjudicating courts would not be permitted to make independent

findings of fact, examine evidence, and resolve factual disputes.?"’

If the FTAIA was perceived as a statute that regulates substantive antitrust
claim, the consequences for private antitrust law enforcement in practice would

be the following:

2 See explanation in United Phosphorus, Ltd. v. Angus Chemical Co., 131 F.Supp.2d
1003,1021,1022 (N.D.II.2001).

See explanation in Animal Science Products, Inc. v. China Nat. Metals & Minerals Import &
Export Corp., 596 F.Supp.2d 842,850 (D.N.J.2008).

See explanation in In re Static Random Access Memory (SRAM) Antitrust Litigation, 2010 WL
5477313,2 (N.D.Cal.).

214 N.139.
215 |pid.

216 See explanation in Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d
462,469,n.9 (3d Cir.2011).

217 |bid.

212

213
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The question of the existence of the required type of relationship
between anticompetitive effects in the U.S. and litigated private antitrust

injury would be addressed by jury;?**

Jury would be allowed to evaluate whether there exists a required
relationship between anticompetitive effects in the U.S. and litigated

private antitrust injury only if any of the litigants raise this issue;*"

Courts would have authority to issue summary judgments, depending on
the existence of the relationship between anticompetitive effects in the

U.S. and litigated private antitrust injury;**

The question of the existence of the required type of relationship
between anticompetitive effects in the U.S. and litigated private antitrust
injury could be resolved on pleading, within summary judgment, and

raised on appeal within factual issues;*"

The defendant would carry the burden to show that the private plaintiff
has failed to demonstrate the existence of the required type of
relationship between anticompetitive effects in the U.S. and litigated

private antitrust injury;*?

The adjudicating courts would generally be permittedto look only at the
face of the plaintiff's complaint, and would have to accept all alleged
facts to be true. The court would not be permitted to make independent

findings of fact, or examine evidence, or resolve factual disputes.?*

218 N.211.
219 N.212.
220 N.213.
221 N.139.

222 See

explanation in Animal Science Products, Inc. v. China Minmetals Corp., 654 F.3d

462,469,n.9 (3d Cir.2011); Animal Science Products, Inc. v. China Minmetals Corp., 34
F.Supp.3d 465,487 (D.N.J.2014).

22 |bid.
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The significance of the nature of the FTAIA and the relationship between
anticompetitive effects and litigated private antitrust injury may have for the

research presented in this thesis is slight.

The focus of the thesis is to establish the conditions, i.e. standards under which
foreign private antitrust injury may be litigated before the U.S. courts. These
conditions cannot exist without the existence of a certain type of relationship
between anticompetitive effects in the U.S. and the litigated private antitrust
injury, irrespective of whether this relationship falls within the ambit of subject

matter jurisdiction or within the area of substantive antitrust claim.

4.3.5 Conclusion

The nature of FTAIA and of the relationship between anticompetitive effects in
the U.S. and litigated private antitrust injury does not change the significance of

the research in this thesis.

Nevertheless, this thesis is of the position that the FTAIA and the relationship
between anticompetitive effects in the U.S. and litigated private antitrust injury

is an issue that falls within the subject matter jurisdiction of the U.S. courts.

Arguments that post-Empagran adjudicating courts use in support of their
position on the nature of the FTAIA as a statute that regulates substantive
elements of antitrust claim are not persuasive. Post-Empagran courts base their
opinion predominantly on the Supreme Court’s “clearly state” rule. This rule was
formulated outside the area of antitrust law. Therefore, it is merely a
speculation whether the Supreme Court might make the same decision with
regard to the FTAIA.

The Supreme Court in the Empagran litigation did not raise any concerns about
lower courts in the Empagran litigation having treated the FTAIA as a
jurisdictional statute. In addition to this, the Supreme Court had an opportunity
to scrutinize the FTAIA not only in the Empagran litigation, but already in the

Hartford Fire*** case, and on both these occasions, it does not seem as if the

224 Hartford Fire Ins. Co. v. California, 509 U.S. 764, 113 S.Ct. 2891, 125 L.Ed.2d 612 (1993).
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Supreme Court at that time had had any problems understanding the litigation

the court was expected to adjudicate as one of jurisdiction.

The biggest problem with post-Empagran courts’ argumentation that the FTAIA is
a statute that regulates substantive antitrust claim is that these courts import
arguments that the U.S. courts, primarily the Supreme Court of the U.S.,
developed outside the area of antitrust law and on the basis of the analysis of
statutes that were not the FTAIA. Therefore, they can only speculate about
whether the Supreme Court of the U.S. would make the same decision regarding
the FTAIA. The analysis of post-Empagran courts’ opinion on the nature of the
FTAIA showed that the courts simply attributed a substantive nature to the
FTAIA with the purpose of contributing to the trend of approving bad practice by
the U.S. courts that are not prudent or vigilant or eager to conduct the
adjudicating process thoroughly, but tend to decide litigation by using

jurisdictional analysis.

In addition, none of the post-Empagran courts took into consideration the fact
that the entire history of resolving the application of the Sherman Act in the
international context referred to a single question, i.e. whether the U.S. courts
have the right and power to apply the Sherman Act to conduct that takes place
outside the U.S. The fact that the U.S. Congress let the U.S. courts to determine
the reach of Sherman Act*® in the international context resulted in the
following: the U.S. courts formulated different tests for subject matter
jurisdiction;?*® the U.S. courts determined that the Sherman Act is an exception
of presumption against the extraterritorial application of the U.S. laws;**’
negative reaction of non-U.S. states to the application of the Sherman Act

8

extraterritorially;*® introduction of comity;*® enactment of the FTAIA as a

% See Robert H. Bork, The Antitrust Paradox: A Policy At War With Itself (Basic Books, Inc.,
1978), 72; William H. Page, “The Scope of Liability for Antitrust Violations,” Stanford Law
Review 37 (1985), 1707-08; Comment, “Fifty Years of Sherman Act Enforcement,” The Yale
Law Journal 49, no. 2 (1939), 286 and Chapter 6, section 3.

%6 See Chapter 6, subsection 3.2.

227 See William S. Dodge, “Understanding the Presumption Against Extraterritoriality,” Berkeley
Journal of International Law 16 (1998); John H. Knox, “A Presumption Against
Extrajurisdictionality,” American Journal of International Law 104, no. 3 (2010).

*8 See Thomas E. Kauper. The Treatment of Cartels under the Antitrust Laws of the United States
in Manfred Neumann and Jurgen Weigand, eds. The International Handbook of Competition
(Cheltenham, UKNorthampton, Massachusetts, USA: Edward, Elger, 2004); Maher M. Dabbah,
The Internationalisation of Antitrust Policy (Cambridge, UK: Cambridge University Press, 2003).
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consequence of the need to bring order into the area of subject matter
jurisdiction of the U.S. courts when applying U.S. antitrust laws to foreign trade
and commerce.?®® All these should be sufficient arguments in support of

considering the FTAIA as a jurisdictional statute.

There is another aspect of the FTAIA that has not been considered by post-
Empagran courts in formulating their opinion that the FTAIA is not a
jurisdictional statute. As mentioned above, the FTAIA was enacted to restore
order in the application of the Sherman Act in the international context.
Therefore, the FTAIA cannot be analysed separately from the Sherman Act
without explicitly taking into consideration that the purpose of the FTAIA was

jurisdictional.

This thesis places considerable emphasis on the Empagran litigation. The
Supreme Court has not ruled on the nature of the FTAIA explicitly, but it is
important to remember that the entire Empagran litigation started because of
inconsistency in interpreting the FTAIA with regard to the possibility of foreign
private antitrust injury being litigated before the U.S. courts. Lower courts in
the Empagran litigation used the FTAIA to rule explicitly on the question of the
jurisdiction of the U.S. courts. This means that the whole litigation was intended
to set up the subject matter jurisdiction standard for litigating foreign private
antitrust injury before the U.S. courts, and the Supreme Court was addressed to
rule on this matter too. This means that the Supreme Court did have an
opportunity to say something about the FTAIA not being jurisdictional and
consequently classify the question under adjudication as incorrectly worded (i.e.

the Supreme Court might have said that on the basis of the FTAIA the U.S. courts

29 See Note, “Comity and Extraterritoriality in Antitrust Enforcement,” Harvard Law Review
124(2011); James M. Grippando, “Declining to Exercise Extraterritorial Antitrust Jurisdiction on
Grounds of International Comity: An lllegitimate Extension of the Judicial Abstention Doctrine,”
Virginia Journal of International Law 23, no. 3 (1983) and Chapter 6, subsection 3.3.

2% See Chapter 6, subsections 3.1.1. and 3.1.2. See also Thomas E. Kauper. The Treatment of
Cartels under the Antitrust Laws of the United States in Cheng, Lui, and Wang, International
Harmonization of Competition Laws, 83; Gary R. Sprawling, D. Jarrett Arp & Alexandra J.
Shephard. Making the Decision: What to do when faced with International Cartel exposure in
Ewing, Competition Rules for the 21st Century: Principles From Amerca’s Experience, 615;
Warren S. Grimes. International Antitrust Enforcement Directed at Restrictive Practices and
Concentration: The United States’ Experience in Hanns Ullrich, ed. Comparative Competition
Law: Approaching an International System of Anti-Trust Law: Proceedings of the Workshop,
Bruges, College of Europe, July 3-5,1997 (Baden-Baden, Germany: Auflage, 1998), 222; Bruno
Zanettin, Cooperation Between Antitrust Agencies At the International Level (Portland, Oregon,
USA: Hart Publishing, 2002), 28.
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do always have jurisdiction), but the Supreme Court did not do so. In addition,

all cases®

that were mentioned or taken explicitly into consideration
throughout the Empagran litigation with the purpose of reaching a decision on
how to interpret the FTAIA to grant an opportunity for foreign private antitrust
injury to be litigated before the U.S. courts were dealing with subject matter

jurisdiction.

Another reason why this thesis considers post-Empagran cases that attribute a
non-jurisdictional nature to the FTAIA as inconclusive is that none of them are of
the Supreme Court’s authority. The Empagran litigation and pre-Empagran cases
were concerned with the application of U.S. antitrust laws in the international
context within the question of the jurisdiction of the U.S. courts. As mentioned
above, the Supreme Court was involved in the formulation of this U.S. antitrust
law too. The Supreme Court did not have anything to say in any of the post-
Empagran cases that classified the FTAIA as non-jurisdictional. Therefore, post-
Empagran cases that attributed a substantive nature to the FTAIA are of lower
legal authority than pre-Empagran cases and the Empagran case where the

Supreme Court ruled on the jurisdiction of the U.S. courts.

Last but not least, if the FTAIA was construed as a statute that regulates
substantive antitrust claim, the question of the jurisdiction of the U.S. courts
would remain unresolved. None of the post-Empagran courts decided on
conditions for determining the jurisdiction of the U.S. courts in the international
context. In this situation, there are only two options of how the jurisdiction of
the U.S. courts could be determined. The first option is to decide that the U.S.
courts do always have jurisdiction and foreign private antitrust injury can always
be litigated before the U.S. courts. The second option is to say that the
jurisdiction of the U.S. court should be determined under the Sherman Act and
pre-Empagran case law. Neither of these options can be accepted otherwise, it
would be make the FTAIA an unnecessary statute and negate the purpose behind
the FTAIA.

81 See Chapter 2, in particular subsection 3.1.7.3.
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5 Post-Empagran Courts’ Perception of the

Empagran Litigation

Chapter 2 explained very thoroughly that extreme caution®?

is required to
correctly understand the importance, nature and contribution of the Empagran
litigation to the development of private antitrust law enforcement within the

international context.

The adjudicating courts in the Empagran litigation decided on a very narrow
factual situation. The Empagran litigation provides a decision on the possibility

of private plaintiffs obtaining compensation for private antitrust injury that
. they suffered outside the U.S., and

. is independent from any antitrust injury and anticompetitive effects
within the U.S5.?*

The analysis in chapter 2 demonstrated that the Supreme Court’s decision
opened the door for foreign antitrust injury to be litigated before the U.S.
courts. In this regard, it is very important to stress that the Supreme Court did
not reject the possibility that private plaintiff may litigate their antitrust injury

on the basis of the alternative theory.**

Nevertheless, chapter 2 also expressed strong criticism of how the Supreme
Court was conducting adjudicating process, in particular because it based its
decision on an assumptions®*® and because it failed to provide guidance for

future private antitrust law litigation®®°.

Chapter 2 expressed strong scepticism regarding the correctness of the second

Court of Appeals’ decision to which the Supreme Court referred litigation for

82 See Chapter 2, subsection 3.2. and section 4.

233 See Chapter 2, subsections 3.1.6.3, 3.1.6.4., 3.1.7.3., and 3.1.7.4.

23 See Chapter 2, subsection 3.1.10.

2% That was not in conformity with what litigants argued and therefore did not address the factual
situation as presented before the adjudicating courts (see Chapter 2).

23 See Chapter 2, subsection 3.2.
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further scrutiny. In chapter 2 it was submitted that this second Court of Appeals
did not fully comply with the Supreme Court’s decision.?®” Consequently, this
approach taken by the second Court of Appeals resulted in new obstacles being

imposed on foreign antitrust injury being litigated before the U.S. courts.

The narrow factual situation resolved by the Empagran decision and the highly

questionable legal reasoning®®

behind the adjudicating courts’ decisions
throughout the Empagran litigation resulted in the end in many questions being

left open.

Therefore, the purpose of this section is to analyse post-Empagran case law and

try to understand:

1.) Whether post-Empagran adjudicating courts provide answers to the

questions left open in the Empagran litigation;

2.) What legal grounds post-Empagran adjudicating courts used in reaching

their decision.

Before undertaking this analysis, it is important to see whether post-Empagran
adjudicating courts understood correctly the Empagran litigation and its

decisions.

5.1 Understanding the Empagran Litigation

5.1.1 Significance

This thesis submits that the Empagran litigation is a new, very important

cornerstone case in the development of U.S. antitrust law. The Supreme Court’s

»7 See Chapter 2, subsection 3.1.7.4. and subsection 3.1.10.

28 The analysis in Chapter 2 paid particular attention to whether the arguments the adjudicating

courts used throughout the Empagran litigation are persuasive and in conformity with the
precedents on which the courts relied to formulate their decision.
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Empagran opened the door to private plaintiffs litigating their foreign antitrust

injury before the U.S. courts.**

Chapter 2 explained that Empagran is a relatively complex case.** Chapter 2

also presented that particular prudence is required to understand correctly:

* The ruling delivered by the adjudicating courts;

* The reasoning that the adjudicating courts used in delivering their ruling;

and

* The type of factual situation in the real world (i.e. extent) to which the

ruling in the Empagran litigation can be applied.

Chapter 2 expressed a strong critique of the ruling and reasoning of the second
Court of Appeals*' decision in the Empagran litigation. This second Court of
Appeal decision may not be problematic for the private plaintiffs in the

Empagran litigation.**

Irrespective of this, the second Court of Appeal’s
Empagran decision may be problematic for private antitrust law enforcement in

the future.

This section is result of awareness that:

1) Post-Empagran adjudicating courts use the rulings developed in the
Empagran litigation as legal precedents to deliver their own decisions.
Therefore, interpreting rulings from the Empagran litigation in a way that
does not comply with the reasoning used in the Empagran litigation may

potentially lead to post-Empagran decisions of questionable legal validity;

2) Post-Empagran decisions of questionable legal validity may become

precedents, i.e. without being accompanied by rulings from the

%9 Fora comparison of the Empagran case with pre-Empagran cases see Chapter 6.

20 See Chapter 2, subsection 3.1.
21 N.22.

%2 5ee Chapter 2, subsection 3.2.
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Empagran litigation.?”® If post-Empagran decisions are used in further
litigation, the development of antitrust law may go in a direction that
was not intended by the Supreme Court in the Empagran litigation. In
addition, it is submitted that such development will not benefit U.S.

244

antitrust law*** and the interests of private litigants.

Post-Empagran case law shows recognition that the Supreme Court decision in
Empagran is a seminal case interpreting the FTAIA,** and therefore controlling
precedent on the §6a(2).?* This means that the Supreme Court decision should
be used for interpreting what the required type of relationship is between
anticompetitive effects within the U.S. and litigated private antitrust injury, i.e.

what the require type of causation is between these two.*’

A few post-Empagran adjudicating courts also expressed the importance of the
Supreme Court decision by refusing to apply some case law merely because it

pre-dated the Supreme Court decision.?*®

The previous section presented that there are numerous post-Empagran
judgments influenced by the Empagran litigation. Nevertheless, one of the post-
Empagran courts observed correctly that after the Supreme Court delivered its

Empagran decision, a small number of post-Empagran courts addressed the issue

%3 See section above where it was presented that post-Empagran courts use post-Empagran
cases as precedents without making any reference to decisions formulated by the Empagran
courts.

24 See Chapter 4, section 4.

5 In re Intel Corp. Microprocessor Antitrust Litigation, 476 F.Supp.2d 452,456 (D.Del.2007); In re
Hydrogen Peroxide Antitrust Litigation, 702 F.Supp.2d 548,552 (E.D.Pa.2010).

% 1n re Dynamic Random Access Memory (DRAM) Antitrust Litigation, 2006 WL 515629,3
(N.D.Cal.); In Re Graphite Electrodes Antitrust Litigation, 2007 WL 137684,2 (E.D.Pa.); In re
Monosodium Glutamate Antitrust Litigation, 477 F.3d 535,537 (8th Cir.2007); In re Rubber
Chemicals Antitrust Litigation, 504 F.Supp.2d 777,782 (N.D.Cal.2007); Sun Microsystems Inc.
v. Hynix Semiconductor Inc., 534 F.Supp.2d 1101,1113 (N.D.Cal.2007); In re Dynamic Random
Access Memory (DRAM) Antitrust Litigation, 546 F.3d 981,986 (9th Cir.2008); In re TFT-LCD
(Flat Panel) Antitrust Litigation, 781 F.Supp.2d 955,960 (N.D.Cal.2011); In re TFT-LCD (Flat
Panel) Antitrust Litigation, 785 F.Supp.2d 835,840 (N.D.Cal.2011).

7 In re Intel Corp. Microprocessor Antitrust Litigation, 452 F.Supp.2d 555,562 (D.Del.2006).

8 In re Intel Corp. Microprocessor Antitrust Litigation, 476 F.Supp.2d 452,456 (D.Del.2007); In re
Dynamic Random Access Memory (DRAM) Antitrust Litigation, 546 F.3d 981,989 (9th
Cir.2008); In re Hydrogen Peroxide Antitrust Litigation, 702 F.Supp.2d 548,557,558
(E.D.Pa.2010); In re Transpacific Passenger Air Transp. Antitrust Litigation, 2011 WL
1753738,7 (N.D.Cal.); Boyd v. AWB Ltd., 544 F.Supp.2d 236,246,n.9 (S.D.N.Y .2008); In re
Dynamic Random Access Memory (DRAM) Antitrust Litigation, 546 F.3d 981,988 (9th
Cir.2008).
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whether foreign injury is dependent on anticompetitive effects in the U.S.?* This
observation raises serious concerns, bearing in mind that the distinction between
independent and dependent foreign injury was crucial®*® to the Supreme Court

delivering its decision.

An overview®' of post-Empagran case law reveals that adjudicating courts might
not necessarily understand the importance of the Supreme Court decision. One
piece of evidence that indicates the existence of this problem is that some post-
Empagran courts used only the Supreme Court decision as a precedent (as the

second Court of Appeals decision in the Empagran litigation had not been

252

articulated yet),” or only the Supreme Court decision despite the existence of

253

the second Court of Appeals decision,” or only the second Court of Appeals

254

decision,”* and even only post-Empagran case law without any reference to the

Empagran litigation®®.

% In re Monosodium Glutamate Antitrust Litigation, 2005 WL 1080790,3 (D.Minn.) [direct
reference to merely one judgment]. See also analysis in subsections that follow.

0 See analysis in Chapter 2, subsection 3.1.7.3.

»1 See analysis that follows.

252 BHP New Zealand Ltd. v. UCAR Intern., Inc., 106 Fed.Appx. 138, 2004 WL 1771436 (3d Cir.);
MM Global Services, Inc. v. Dow Chemical Co., 329 F.Supp.2d 337 (D.Conn.2004); In re
Monosodium Glutamate Antitrust Litigation, 2005 WL 1080790 (D.Minn.).

253 eMag Solutions LLC v. Toda Kogyo Corp., 2005 WL 1712084,8 (N.D.Cal.); CSR Ltd. v. CIGNA
Corp., 405 F.Supp.2d 526 (D.N.J.2005).

4 In re Intel Corp. Microprocessor Antitrust Litigation, 452 F.Supp.2d 555,561 (D.Del.2006); In re
Monosodium Glutamate Antitrust Litigation, 477 F.3d 535,537 (8th Cir.2007); In re Dynamic
Random Access Memory (DRAM) Antitrust Litigation, 546 F.3d 981,987 (9th Cir.2008);
Commercial Street Express LLC v. Sara Lee Corp., 2008 WL 5377815,4 (N.D.IIL); In re
Hydrogen Peroxide Antitrust Litigation, 702 F.Supp.2d 548,553 (E.D.Pa.2010).

% In re Dynamic Random Access Memory (DRAM) Antitrust Litigation, 2006 WL 515629,4,5
(N.D.Cal.); Boyd v. AWB Ltd., 544 F.Supp.2d 236,244 (S.D.N.Y .2008); In re Dynamic Random
Access Memory (DRAM) Antitrust Litigation, 546 F.3d 981,987 (9th Cir.2008); Sun
Microsystems Inc. v. Hynix Semiconductor Inc., 608 F.Supp.2d 1166,1190 (N.D.Cal.2009)
[mentioning F. Hoffmann-La Roche Ltd. v. Empagran S.A., 542 U.S. 155 (2004); In re TFT-LCD
(Flat Panel) Antitrust Litigation, 267 F.R.D. 583,598 (N.D.Cal.2010)] [mentioning F. Hoffmann-
La Roche Ltd. v. Empagran S.A., 542 U.S. 155 (2004) as well but no analysis of the relationship
between them]; In re TFT-LCD (Flat Panel) Antitrust Litigation, 2010 WL 2610641,6,7
(N.D.Cal.); In re Korean Air Lines Co., Ltd. Antitrust Litigation, 2010 WL 3184372 (C.D.Cal.); In
re Static Random Access Memory (SRAM) Antitrust Litigation, 2010 WL 5477313,2,4,6
(N.D.Cal.); In re TFT-LCD (Flat Panel) Antitrust Litigation, 781 F.Supp.2d 955,960,962
(N.D.Cal.2011) [mentioning F. Hoffmann-La Roche Ltd. v. Empagran S.A., 542 U.S. 155 (2004)
as well but no analysis of relationship between them]; In re TFT-LCD (Flat Panel) Antitrust
Litigation, 785 F.Supp.2d 835,840 (N.D.Cal.2011) [mentioning F. Hoffmann-La Roche Ltd. v.
Empagran S.A., 542 U.S. 155 (2004) as well but no analysis of the relationship between them];
In re Transpacific Passenger Air Transp. Antitrust Litigation, 2011 WL 1753738,4,6 (N.D.Cal.);
Precision Associates, Inc. v. Panalpina World Transport, (Holding) Ltd., 2013 WL
6481195,26,30,31 (E.D.N.Y.2013) [F. Hoffmann-La Roche Ltd. v. Empagran S.A., 542 U.S. 155
(2004) is mentioned in the analysis, but not with regard to the required type of relationship
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This subsection will analyse how post-Empagran adjudicating courts understand
the Supreme Court decision, the second Courts of Appeals decision, and whether
post-Empagran courts are aware and consequently address the tension that
exists between these two judgments. Each part of this subsection will divide the
reasoning (statements) from post-Empagran case law into categories of correct,

questionable, and inconsistent.

5.1.2 The Supreme Court’s Decision

5.1.2.1 Correct Understanding

The starting statement from post-Empagran case law should be the one where it
is clearly explained that the Supreme Court decided on a factual situation where
foreign anticompetitive effects (and antitrust injury) were independent of

anticompetitive effects in the U.S.** The explanation that the Supreme Court

between anticompetitive effects in the U.S. and litigated private injury]; Ubiquiti Networks, Inc. v.
Kozumi USA Corp., 2013 WL 368365,6 (N.D.Cal.) [it can be demonstrated that despite giving
authority to F. Hoffmann-La Roche Ltd. v. Empagran S.A., 542 U.S. 155 (2004) and post-
Empagran cases in interpreting the FTAIA, the final decision of the litigation was based on pre-
Empagran case law; In re TFT-LCD (Flat Panel) Antitrust Litigation, 2012 WL 3763616,2
(N.D.Cal.); In re Vitamin C Antitrust Litigation, 904 F.Supp.2d 310,316-319 (E.D.N.Y.2012);
Motorola Mobility, Inc. v. AU Optronics Corporation, 2014 WL 258154 (N.D.II.); In re TFT-LCD
(Flat Panel) Antitrust Litigation, 2014 WL 4652126 (N.D.Cal.); In re Optical Disk Drive Antitrust
Litigation, 303 F.R.D. 311 (N.D.Cal.2014); In re Refrigerant Compressors Antitrust Litigation,
2015 WL 1181168 (E.D.Mich.); Laydon v. Mizuho Bank, Ltd., Slip Copy, 2014 WL 1280464
(S.D.N.Y.); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2014 WL 1568870 (N.D.Cal.); T/ Inv.
Services, LLC v. Microsoft Corp., 23 F.Supp.3d 451 (D.C.N.J.1918).

%6 BHP New Zealand Ltd. v. UCAR Intern., Inc., 106 Fed.Appx. 138,142 2004 WL 1771436 (3d
Cir.) [pre Empagran S.A. v. F. Hoffmann-LaRoche, Ltd., 417 F.3d 1267 (D.C.Cir.2005)]; In re
Monosodium Glutamate Antitrust Litigation, 2005 WL 1080790,2 (D.Minn.) [pre Empagran S.A.
v. F. Hoffmann-LaRoche, Ltd., 417 F.3d 1267 (D.C.Cir.2005)]; eMag Solutions LLC v. Toda
Kogyo Corp., 2005 WL 1712084,3 (N.D.Cal.); Latino Quimica-Amtex S.A. v. Akzo Nobel
Chemicals B.V., 2005 WL 2207017,2,7 (S.D.N.Y.); CSR Ltd. v. CIGNA Corp., 405 F.Supp.2d
526,358,552,n.17 (D.N.J.2005); In re Dynamic Random Access Memory (DRAM) Antitrust
Litigation, 2006 WL 515629,4 (N.D.Cal.); In Re Graphite Electrodes Antitrust Litigation, 2007
WL 137684,2,3 (E.D.Pa.); In re Monosodium Glutamate Antitrust Litigation, 477 F.3d 535,538
(8th Cir.2007); Sun Microsystems Inc. v. Hynix Semiconductor Inc., 2007 WL 1056783,4
(N.D.Cal.); Emerson Elec. Co. v. Le Carbone Lorraine, S.A., 500 F.Supp.2d 437,444-445
(D.N.J.2007); In re Rubber Chemicals Antitrust Litigation, 504 F.Supp.2d 777,782
(N.D.Cal.2007); Sun Microsystems Inc. v. Hynix Semiconductor Inc., 534 F.Supp.2d 1101,1113
(N.D.Cal.2007); In re Dynamic Random Access Memory (DRAM) Antitrust Litigation, 546 F.3d
981,986 (9th Cir.2008); In re Urethane Antitrust Litigation, 261 F.R.D. 570,575 (D.Kan.2009); In
re Hydrogen Peroxide Antitrust Litigation, 702 F.Supp.2d 548,552 (E.D.Pa.2010); In re TFT-
LCD (Flat Panel) Antitrust Litigation, 781 F.Supp.2d 955,960 (N.D.Cal.2011); In re TFT-LCD
(Flat Panel) Antitrust Litigation, 785 F.Supp.2d 835,841 (N.D.Cal.2011); In re Transpacific
Passenger Air Transp. Antitrust Litigation, 2011 WL 1753738,5 (N.D.Cal.); Precision
Associates, Inc. v. Panalpina World Transport, (Holding) Ltd., 2013 WL 6481195,29
(E.D.N.Y.2013); See Power Integrations, Inc. v. Fairchild Semiconductor Intern., Inc., 711 F.3d
1348,1372 (Fed.Cir.2013); Motorola Mobility, Inc. v. AU Optronics Corporation, 2014 WL
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stated no position with regard to factual situations where foreign injury was not
independent of anticompetitive effects in the U.S. is in conformity with the

statement above and other evidence of correct understanding.®’

Few of the post-Empagran court showed awareness that the Supreme Court
reached its conclusion on the assumption that the anticompetitive conduct
independently caused foreign injury.?® Therefore, the Supreme Court declined
to address factual situations where foreign injury was not independent of but

rather “linked to” the domestic effects.®®

One of the reasons the Supreme Court used in support of its decision is the
reliance on prescriptive comity that the Supreme Court interpret to mean that
applying U.S. antitrust law is reasonable where foreign anticompetitive conduct
causes domestic injury, as this injury needs to be redressed. It follows that in a
situation where anticompetitive conduct causes independent foreign harm and
that harm alone gives rise to a plaintiff’s claim, it is not reasonable to apply U.S.

antitrust law.*® The statement is also in conformity with this explanation that

258154,6 (N.D.Ill.); In re Hydrogen Peroxide Antitrust Litigation, 702 F.Supp.2d 548,552
(E.D.Pa.2010); In re Vitamin C Antitrust Litigation, 904 F.Supp.2d 310,319 (E.D.N.Y.2012).

" BHP New Zealand Ltd. v. UCAR Intern., Inc., 106 Fed.Appx. 138,142 2004 WL 1771436 (3d
Cir.2004) [pre Empagran S.A. v. F. Hoffmann-LaRoche, Ltd., 417 F.3d 1267 (D.C.Cir.2005)]; In
re Hydrogen Peroxide Antitrust Litigation, 702 F.Supp.2d 548,552 (E.D.Pa.2010).

% In re TFT-LCD (Flat Panel) Antitrust Litigation, 781 F.Supp.2d 955,960 (N.D.Cal.2011); In re
TFT-LCD (Flat Panel) Antitrust Litigation, 785 F.Supp.2d 835,841 (N.D.Cal.2011); In re
Transpacific Passenger Air Transp. Antitrust Litigation, 2011 WL 1753738,5 (N.D.Cal.).

%9 CSR Ltd. v. CIGNA Corp., 405 F.Supp.2d 526,552,n.17 (D.N.J.2005); In re Dynamic Random
Access Memory (DRAM) Antitrust Litigation, 2006 WL 515629,3 (N.D.Cal.); In re Vitamin C
Antitrust Litigation, 904 F.Supp.2d 310,319 (E.D.N.Y.2012).

60 1n re Monosodium Glutamate Antitrust Litigation, 2005 WL 1080790,6 (D.Minn.) [pre Empagran
S.A. v. F. Hoffmann-LaRoche, Ltd., 417 F.3d 1267 (D.C.Cir.2005)]; eMag Solutions LLC v. Toda
Kogyo Corp., 2005 WL 1712084,3 (N.D.Cal.); In re TFT-LCD (Flat Panel) Antitrust Litigation,
267 F.R.D. 583,307 (N.D.Cal.2010); In re TFT-LCD (Flat Panel) Antitrust Litigation, 2010 WL
2610641,3 (N.D.Cal.); Precision Associates, Inc. v. Panalpina World Transport, (Holding) Ltd.,
2013 WL 6481195,29 (E.D.N.Y.2013); In re TFT-LCD (Flat Panel) Antitrust Litigation, 822
F.Supp.2d 953,964 (N.D.Cal.2011); See Minn-Chem, Inc. v. Agrium, Inc., 683 F.3d 845,858 (7th
Cir.2012); Motorola Mobility, Inc. v. AU Optronics Corporation, 2014 WL 258154,6 (N.D.lIl.);
Lotes Co., Ltd. v. Hon Hai Precision Industry Co., 753 F.3d 395,414 (2d Cir.2014); Motorola
Mobility LLC v. AU Optronics Corp., 746 F.3d 842,846 (7th Cir.2014).
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U.S. antitrust law does not apply to anticompetitive conduct®' where

anticompetitive conduct affects only foreign markets.**

Post-Empagran case law did not forget to mention the part of the Supreme Court
decision where the Supreme Court did not adjudicate the matter, but remanded
the question to the Court of Appeals. Post-Empagran courts interpreted the

reminded question in four different ways:

» Whether the plaintiffs should be permitted to proceed on an alt