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ABSTRACT

The present thesis examines the effect of the EEC's external
trade law and practice on the GATT legal system. Reference is made
to the GATT law and to the EEC's law in this field. The gquestion of
compatibility of the EEC's external trade law and practice with the
GATT system constitutes a central argument. The issue of the
participation of the EEC as an entity in terms of international law,
in the GATT system is raised and the effects of the EEC's policy on
GATT are evaluated, Furthermore, the notion of direct effects of
GATT within the Community legal order is examined. The EEC's trade
agreements negotiated with all categories of ¢ountries, i.e. associated, .
non-associated (in the context of the GSP), industrialised and ptate-—
trading countries in the context of the GATT framework, are considered
in an endeavour to evaluate their impact on the GATT legal asystem,

In this context the common Community position with particular refercnce
to the CCP is congidered, while the notion of mixed agreements which
constitute the majority of the EEC trade agreements, is taken ipto

account.

Finally, the Community's participation in the negotiation of
VER agreements within the GATT system (e.g. MFA) and outside i1t, is
exanined and the relevant effects aré evaluated. It is concluded that -
the EEC has in legal terms been a major influence in both redefining

international legal concepts and developing new forms of internatiomal

trade rules.




TABLLE OQF CONTENTS

Page,

ACKNOWLEDGEMENTS i
ABSTRACT ii
TABLE OF CONTENTS iii
TABLE OF CASES viii
ABBREVIATIONS ix-
CHAPTER 1,

Introduction 1

PART I

LEGAL ASPECTS OF INTERNATIONAL TRADE LAW
CHAPTER 2.

THE LAW OF GATT

Theories of International Trade

History of GATT 16

The Institutional Structure of the GATT 20

THE GATT MAIN PRINCIPLES 22

The Most Favoured Nation (MFN) Principle 22

The Principle of Reciprocity 25

The Principle of Universality 27

NON-TARIFF BARRIERS TO TRADE 29

Quantitative Restrictions 29

The GATT Approach to Quantitative Restrictions 30

OTHER NON-TARIFF BARRIERS 33

Code on Subsidies and Countervailing Duties 34

(a) Subsidies as provided in the GATT 36

(b) Subgidies as provided in the Subsidies Code 10




The CONSULTATION PROCEDURE 43

The DISPUTES PROCEDURE 45

CRITIQUE and EVALUATION OF THE GATYT DISPULES

PROCEDURE : PROPOSALS FOR REFORM .
DEVELOPING COUNTRIES AND THE GATT 54
NOTES 60
CHAPTER 3.
THE _EXTERNAL TRADE LAW AND POLICY OF THE
EURQPEAN COMMUNITY 71l
International Legal Personality of the
European Community . 71
The Role of the EBuropean Court of Justice in the
External Relations of the European Community 73
Commercial Agreements 77
Asgociation Agreements 82
International Agreements and Community Law 84
NOTES g3
PART T1
CHAPTER 4,
REGIONAL ARRANGEMENTS WITHIN THE GATT:
THE EXAMPLE OF THE EEC 98
Regional Arrangements and GATT Article XXIV a8
1. Customs Unions 100
3. Free Trade Aréas 103
3. Interim Agreements 104
4. Preferential Agreements 104
EVALUATION OF REGIONAL ARRANGEMENTS 106
EEC and GATT: The External Trade Relations
provisions of the EEC and their compatibility with
the General Agreement 110
THE FOUR MAIN LEGAL ISSUES RAISED BY THE GATT 116
Wi ING RTY
{(aj) The Common External Tariff 116
(bl Quantitative Restrictions 118
(c) The Agricultural Provisions 122

(d) Association with Overseas Countries
and Territories

A




NOTES 130

PART III.

EEC AGREEMENTS WITH THIRD COUNTRIES IN THE

CONTEXT OF THE GATT LEGAL SYSTEM 139
CHAPTER 5.
ASSOCIATION AGREEMENTS 140

{a) Association Agreements leading to membership
of the European Community 140

(b) Association ag a special form of develap-
ment assistance 141

(1) Association Agreements with Africa,
Caribbean and Pacific (ACP) countries
and territories 144

(ii) Agreements with the Mediterranesan
countries 153

{c}) Assogciation as a substitute for an EEC
membership: Agreements between the EEC and
EFTA countriesg 163

NOTES 169

CHAPTER 6.

COMMERCIAL - TARIFF AND TRADE AGREEMENTS WITH

INDUSTRIALISED COUNTRIES 175
1. The European Comminity and the United States

of America 175

(i) Agriculture : 176

The EEC's Common Agricultural Policy 177

The main provisions of the USA Agricultural

Policy . 180

Friction between the EBEC and the USA over

agriculture ' 183

The particular problem of subsidies in

agricultural products 187
(ii) EEC-USA dispute over steel 192
2. EEC'y Trade Relations with Japan 198
3. EEC - Australis 208
4, E¥XC - Canada 211
NOTES 213

CHAPTER 7. /




CHAPTER 7.

TRADE RELATIONS WITH NON-ASSOCIATED COUNTRIES 220

The Generalised System of Preferences (GSP) 220
i) The first GSP (1971). 222
(ii) The New GSP (1981). 224
(iii) Evaluation of the GSP. 225
AGREEMENTS WITH NON-ASSOCIATED COUNTRIES 232
{a) EEC and Asian countries 232
(b)) EEC and Latin American couniries 234
(c) The Euro-Arabh Dialogue 236
NQTES 2490
CHAPTER 8.
AGREEMENTS WITH STATE~TRADING COUNTRIES 244
NOTES 260
CHAPTER O,
VOLUNTARY EXPORT RESTRAINT AGREEMENTS 263
VER Agreements and Art. XIX of the GATT 266
VER Agreements and the Tokyo Round 276
Voluntary Export Restraint Agreements: The
Specific Cases : 272
1. Textiles 272
(i) The Multi~Fibre Arrangement (MFA) and
the GATT 273
(ii) The 1973 Multi-Fibre Arrangement - 2756
(iii) The 1877 Multi-Fibre Arrangement 277
(iv) The 1981 Multi-Fibre Arrangement 279
(v) Evaluation of the Multi-Fibre Arrangements 282
2. Motor Vehicles 287
3. Footwear 288
4., Electronics 289
5. Steel 291
NOTES 295

CHAPTER /

vi




Page

CHAPTER 10.

CONCLUSIONS 301
APPENDIX:

RELEVANT GATT ARTICLES 342
BIBLIOGRAPHY:

1, Monographs 366
2, Articles 374
3. GATT Documents and Reports 381
4, EEC Publications and Documents 383

vii




TABLE (6) CASES

COURT OF JUSTICE OF THiI BUROPEAN COMMUNITIES

10/1961,
26/1962,
27/1967,
13/1968,

15/1969,

22/1970,

22/1971,
171972,

21-24/1972,

40/1972,
9,/1973,
152/1973,
181/1973,
2171974,
1/1975,
38/1975,
85/1975,
130/1975,
171976,
74/1976,
114719786,
1/1978,
83/1978,
120/1978,
168/1978,
169/1978,
170/1978,
171/1978,
32/1979,
55/1979,
270/1980,

Commission V., Italy (radio valves case), CMLRep., (1962),
Van Gend and Loos, (1963), ECR.1,
Fipk-Frucht V. HZA Munchen, (1568), ECR.223,
Salgoil V. Italian Ministry for Foreign Trade, {1968),
ECR. 453,
Wilrttembergische Milchverwetrung V. Ugliocla, (1969),
ECR, 363,
ERTA, (1971), ECR.263,
Sabbatini V. European Parliament, (31972), ECR.345,
Frilli V. Belgium, (1872), ECR.457,
International Fruit Company V. Produktshop Voor Groentenon
Fruit, (1972), ECR.1219,
Shroeder, (1973), ECR.125,
Schlliter, (1973), ECR.1135,
Sotgiu V. Deutsache Bundespost, (1974), ECR.153,
Haegemann, {1974), ECR. 449,
Airola V, Commission,. (1975), ECR.221
Opinion, (1975), ECR.1355,
Nederlandse Spoorwegen, (1978), ECR, 14239,
Bresciani, (1976}, ECR.12%,
Prais V. Commiesion, (1976), ECR.1589,
Opinion, (1977), ECR.T7T41,
Ianneli V. Mereni, (1977), ECR.557,
{1877), ECR.1211,
Opinion, {(1979), ECR.2871.
Plgs Marketing Boaxrd, (1978), ECR,2347,
Cagrig de Dijoh, (1973), ¥CR.648,
Comnmission V. France, (1980), ECR.347,
Commisgion V, Italy, (1980), ECR.385,
Commigsion V. U.X., (1980), ECR,417,
Commission V. Denmark, (1980), ECR, 447,
Commission V. U.K., (1980), ECR.2403,
Commission V., Ireland, (1980), ECR.481,
Polydor V, Harlequin Records, (1982), ECR,329,

.280-291/1680, Compagnie Singer, not yet reported,

17/1981,
266/1981,

Pabst, (1982), ECR.1331,
Societe Itallana, not yet reported,

267-269/1981, Administrazione della Finanze, not yet reported,

104/1982,

Kupferberg, not yet reported,

viii




ABBREVIATIONS

ACP African Caribbean and Pacific

BISD Basic Instruments and Selected {ocuments
BOP Balance of Payments

CAP Common Agricuitural Policy

CCC Customg Co~operation Couneil

CCP Common Commercial Policy

CcCcT Common Customs Tariff

CET Common Externsl Tariff

CMEA or COMECON Council for Mutusl Economic Assistance
CML Rep. Common Market Law Reports

CML Rev, Common Market Law Review

CU Customs Union

DC Developed Country

DISC Domegtic International Sales Corporation
ECE United Nations Economic Commission for Europe
ECJI European Court of Justice

ECR . European Court Reports

ECSC European Coal and Steel Community

EEC or EC Eurcopean Economic Community

EFTA Eurcpean Free Trade Association

EURATOM ' European Atemic Energy Community

FAC Food and Agriculture Organisation

rTA Free Trade Area

GATT or G.A. General Agreement oo Tariffs and Trade
GSP Generalised System of Preferences

IMF International Monetary Fund

ITC United States International Trade Commisgion
ICT International Court of Justice

ILM International Legal Materials

IT0 International Trade Organisation




JCM Studies Journal of Common Market Studies

JWTL Journal of Worli:d 1Trade Law

LnG Less developed Country

LLDC Least developed Country

L Series eg. L/1234 (1960)

MFA Multi-Fibre Arrangement

MFN Most Favoured Nation

MTN Multilateral ¥frade Negotiations

Nic Mow Tadwstrial '{5&:«1‘ Comnf.rj

NTB Non-Tariff Barrier

OMA Orderly Marketing Arrangeuments

QR Quantitative Restriction

S Supplement

UNCITRAL United Nationg Conference on Internationl
Trade Law

UNCTAD United Nations Conference on Trade and
Development

VER Voluntary Export Restraint




INTRODUCTION

The present dissertation deals with certain legal issues of
international trade, in particular with the legal issue of the compatib-
ility of the European Economic Community's (EEC'3) external trade
law and practice with the General Agreement on Tariffs and Trade (GATT),
whilst taking into account the legal, economic, politiéal and social
factors which affect such trade. The dissertation further examines
the developing legal framework of intermational trade in this context.
It concentrates particularly on the EEC's Common Commercial Policy and
its Development Policy in an endeavour to examine the compatibility
issue and to evaluate the effects of EEC external trade law and practice

on the GATT legal system.

The GATT, established in 1947, supplied the legal basis for free
world trade for both developed and developing countries. Sina the
monetary crisis of 1971 and the o0il embargo of 1973, international trade
hag been generating problems, and there is growing concern about the
validity of international trade rules. The emergence of LDCs, as influ-
ential powers on the international trade scene, and the unprecedented
expansion of Japanese external trade in industrial products, have both
contributed to changing the pattern of law on which international trade
has been based. The USA, the protagonist in promoting. the idea of an
International Trade Organisation (ITQ) and subsequently of the establish-
ment of the GATT as the main basis for world trade, i1s considered to be

a decisive factoxr that has shaped the existing international trade system.

The major world trading powers, notably the USA and the EEC, are
alleged to have tailored GATT $o their own needs and to accommedate their
own, interésts. In that respect GATT has been criticised by LDCz as
being an ineffective and inoperative system which fails to respond to
their development trade needs, While GATT covers trade for developed
and LBCs ﬁlike, the political and cconomic power of DCs 1s evident in the
definition of this relationship. The GATT was intended as a sfstém
capable of responding to gradual changes 1n international trade, but the
unforeseen and too rapid changes in world trade patterns in the last

decade have called into gquestion the suitability of the GATT system.

The




The EEC as the largest trading bloc in the world - engaged in
more than 44% of world trade - through its Common Commercial Policy (CCPR),
(Arts., 110-116 ot The Rome Treaty), together with the Community agricul--
tural provisions (Arts. 38-47) and its relationship with thizxd countries
(Arts. 228,238 and Part IV of the LEEC Treaty) has an epormous impact on

world itrade.

The LEEC's increasing power and influence in external trade relations,
through its extensive preferential framework and its protectionist CAP,
have become the centre of criticism from the USA. In this.context trade
relations and conflicts between the EEC and third countries, DCs and LICs
alike, are examined in the present dissertation and their impact on the
GATT legnl gsystem is analysed. Moreover, the GATT's contribution to
solving related disputes is analysed, The relationship between the
external trade law and practice of the European Community on the one hand
and international trade law on the cother 13 kept in mind throughout the

study.

Part I of the thesis, surveys the legal bagis, including the G.A.,
on which international trade rests, and the provisions of the CCP, The
GATT, a global agreement with a membership of eighty-eipght (88) contract-

the rules, provides the general guidelines for liberalisation of tariffs
and trade. It is, in addition, the GATT system which also covers trade
in both PCs and LDCs, and in both industrial and agricultural products,
As such it has to deal with major trade problems which have been referred
to it since the transformation of the OEEC into the OECD. Although
agricultural commodities are largely regulated by international agreenents
outside the GATT framework (coffee, cocoa, sugar, etc.) trade in agri-
cultural products is a particular case within the GATT -system. = The
institutional structure and the main principles (MFN clause, reciprocity
and upiversality) on which internationel trade is based, have made the
GATT the de facto, 1f not de jure international trade organisation.
Tariffa have heen largely liberalised within thig framework through the
geven Multilateral Trade Negotiation (MTN) Rounds, but there is a trend
for this achievement to be replaced by Non-Tariff Barriers (NTBs). With
all these points in mind, the thesis gives special consideration to the

role of GATT in resolving international trade disputes.

The /




The systen providing for the establishment of a Panel or a Workiag

Party for the consideration of disputes, the importance of the CONTRACL-
ING PARTIES acting jointly, the weaknesses of the enforcement m&chinery
and the broad interpretation of international trade rules by Panels or
Working Parties, are analysed. The dispute procedure, unable to cope
with current trade disputes, 18 seen in the context of the consultation
principle. Improvement of the system and releéant revision through the

Codes in MTNs has been sought.

According to the norms and techniques of the GATT, the EEC is
called to submit to GATT rules the operation of its Common External
Trade Policy. The European Community's Common Commercial Policy,
together with its Develepment Policy, constitute the main and most sub-
stantial aspect of the Community's external relations and is designed
to strengthen the Community ag a bhloc. The Common Commercial Policy
embraces a whole set of measures intended to regulate internationai
economic relations with third countries, relating to the movement of
goods, the supply of services and payments connected therewith. This
is related to the import regime, e.g. tariffs, QRg, protective meagures,
and the export regime, e.g. export subsidies and meagures for promoting
trade. With due regard to the importance ¢of this point, the thesis
treats the extermal Community trade law and practice as important topies
of discussion within the frxamework of GATT, and this evaluation is under-
taken in the light'of tenets found in the Preamble and relevant provis-
ions of the EEC Tresaty, to the effect that they are to contribute to
the harmonious development of world trade and the lowering of customs
barriers. The EEC, estaﬁlished as a customs union, has, in fact, con-
tributed te the liberalisation of intrae-Community trade but the common
front which it has established in relation to the outside world has not
been free of criticism. Much of ‘this eriticism is directed at spec-
ific policies of the Community, which seem to be in conflict with the

intentions and provislons of the GATT.

In the second part of the study, the crucial issue of association
with overseas countries and territories and the compatibility of sub-
sequent practices of existing preferential agreements with the GATT is
consldered as one of the most problematic areas. The EEC Treaty,
bssed on a customs union, enjoys exception from the MFN clause of non-
discrimination under Art. XXIV < the G.A. The provision of Art. XXIV,
paragraphs 4-9 of the GATT, that customs unions or Free-Trade Areas or
Interim Agreements leading to either of them, are exémpted from MFN

obligations. The preferential agreements between the EEC and third

countries /




countries, particularly the Lomé Convention and the Association
Agreements with Mediterranean countries are specifically considered
and eanalysed to the extent necessary to determine thedir impact on
the GATT legal system. The legality of such preferential trads
agreements constitutes the first and most problematic area of the
Community's compatibility with the G.A. In that respect the GATT
Committee had had to examine the commercisl aspects of the Rome
Treaty in the context of the rules concerning customs union. The
favourable or unfavourable effects of the preferential trade agree-
ments on other non-preferred couniries and on world trade in general
are examined,

The thesis then continues with a discussion of the preferential
trade agreements between the EEC and third countriaes. All of themn,
e.g. ACP, Mediterranean countries, have been subjected to the scrutiny
of GATT Committees, with respect to compatibility with the rules of
GATT. The broad interpretations given by the GATT Committees in the
first relevant Agreements (EEC - Yacunde Conventions) have become =
precedent for all subsequent preferential arrangements. The inter-
action of legal, political, social, economlic and strategic problems
have been taken into account by the Community in its endeavour to
expand its trade, to safeguard its preferential agreements and to
maintain an open gystem in international trade. The opposition of
third countries, particularly that of the USA, as regards the Commun-
ity's(preferential network, is considered on several occasions in the
study. The question of application and interpretation of the GATT

rules, especially Art. XXIV, 1s also examined,

Concerning the EEC's preferential trade or co-operation agree-
ments in Asla, Latin America and elsewhere in the world, they are dis-
cusged in the context of the Generhiisad 8ystem of Preferences (GSP),
which have been for the benefit of the developing countries not
linked with the Community by any kind of preferential agreement. The
GSP is an effort by the EEC to counterbalance the benefits granted to
the assoclated astates. It was initiated by the second UNCTAD in
New Delhi in 1968 in a form of a waiver from the GATT Art. I oblig-

ations. Under it all LDCs' exports have the right of access to the
Community duty-free, up to a certain point, In relation to Part IV
of /




of the BEC Treatv and Part IV of the GATT agreement differentiaticn
and more favourable treatment is to be granted to the LDCs, with special
attention to the least developing countries; the question of disc¢rim-
inatory treatment of some LDCs is one of the concerns in this study,
since Association Agreements give more favourable treatment to associated
countries. The GSP, by providing only tariff cuts, has not greatly
contributed to liberalisation of international trade. It is designed to
benefit all LDCs, but the most advanced of them are its major bene-
ficiaries. For the EEC the economlc benefits are not so great but
there seems to be obvious political, social and diplomatic gains from

" the operation of the scheme.

The BEC's trade relations with industrialised countries, notably

with the USA and Japan, in both industrial and agricultural products,

are included in the thesisg. Qverproduction in both industrial and
agricultural products has led to controversgies and growing protection-
ism on all sides. The emergence of Japan as a great economic power and
the unprecedented expansion of its indusitrial exportg have created
stresses on European and American markets, Weak demand and uremploy~-
ment in most developed countries, as a consequence of ecomomic recession,
has favoured protectionism on the part of a2ll industrialised nations.
Consultations and contacts between the EEC on the one hand and with the
USA and Japan on the other hand have been frequently taking place in the

hope of liberalising trade and further reducing barriers to world trade.

However, the most problematic area of EEC trade relations in the
context of the GATT framework concerns subsidies on agricultural exports.
These are granted in an effort to promote trade and secure additlional
export markets. Therefore, the Common Agricultural Policy (CAP) with
its export refunds has been the most troublesome area and the major bone
of contention, and it is the most difficult question to be discussed.
First of all the question concerning the GATT's competence to deal with
agricuitural trade has to be analysed. The GATT AGreement makes no
distinction between indﬁstrial and agricultural products, and sgveral
provislons for agriculture are specifically provided, e.g. in Art.XVI:3
subsidies to primary products. Since the Kennedy Round and subsequently
during the Tokyo Bound MTNs, and recently in the GATT Ministerial Con-
ference in November, 1982, Agricultural Committees have been egtablished
within the framework of MTNs under the auspices of GATT to study the
matter, Trade in certain agricultural commodities is regulated
through international commodity agreements such as coffee, cocoa, sugar,
etc., but there is gtill scope left for the GATT to regulate agricultural
products,

. The. / .




The USA stresses that agriculture should be included in negot-
iations within the framework of MUNs undexr the auspices of GATT, but
the EEC 1s opposed to this view. The question of subsidies granted
for the promotion of agricultural tradé deserves speclal attention,
gince primary products, i.e, products of farm, forest and fishery can
be granted subsidies according to the rules of the G.A. The USA and
the EEC with respect to agricultural subsidies have on geveral oc¢casions
come to the brink of a '"trade war' due to subsidies granted by both
sides. The EEC in particular has in one form or another, directly or
indirectly, given subsidies to producerg or exporters of, agricultural

products,

Finally, in the last part of the study, reference to Voluntary
Export Restraint (VER)} Agreements is made 1in the context of the GATT
Agreement. The question of thelr legality under GATT, the EEC's part-
icipation in ncgotlating VER Agreements with other countries, and the
nature of the products involved 1s considered. The Multi-Fibre
Arrangement (MFA) is the first and unique example of VERs negotiated
within the GATT system. The question whether the MFA is to become
the precedent for the proliferation of relevant agreements is discussed
in this general context. International trade regulation in certain
products iike textiles has caused particular concern when market dis-
ruption has occurred in the importing country through unregulated and
too rapld expansion of exports by both developed and developing

. countries. ‘The MFA ' is a move towards the multilateralisation and legal-

isation of exports of textiles and textile products.

Voluntary Export Restraint (VER) Agreements are negotiated bi-

~laterally outside the acope of  the GﬁTT(Bxcépt-for the MFA), in complete

absence of international supervision, and therefore fail to take account

of the interests of third countries. It is submitted in this study

that the drift towards bilateral regulation or so-called 'manhaged trade'

may be dangerous if extended to the international community as a whole,

VER agreements are also considered in this study in relation toc Art,

XIX of the G.A. and a possible replacement by safeguards operated with-

in an agreed international framework, or within an improved or revised 8

Art. XIX is discussed.

Thase /




These current trends can have a gignificant impact on the devel-
opment of international trade rules. The study favours the view that
the GATT as an international agreement, constituting the legal basis
for free world trade, should play a positive role in putting these
arrangements under multilateral control in order to avoid distortions

of the international trading system.

International trade law is an extremely complex matter, requiring
special attention. The present thesis includes a comparative
analysis between European External trade law and International law.
The complexity of the subject is kept in mind as e matter, due to
various issues. Legal rules, economic aspects, political decisions
and diplomatic involvement are interrelated, To extract the legal
points from such a legal, economic, political and diplomatic background,
1s an exceedingly complex matter, The methodology which has been used
to carry out research for the thesis had to cope with a number of tech-
nical difficulties. The comparative analysis between GATT and EEC
law had to face a series of difficulties for various reasons; e.g.,
scarcity of case law from the ECJ and non-availability of all GATT
docunents were among the main obstaples in the consideration of the
current legal issues. The relationship hetween GATT and EEC law, and
in particular, the question of supremacy and that of direct effects of
the GATT rules over the EEC rules, has not been adequately dealt with
by the ECJ, Few cases have been referred to the ECJ.

The principal difficulty ljes in the fac#t that the jurisdiction
of the ECJ has not been adeguately extended to the external sphere of
the Community. The other major difficulty is attributable to the
GATT's inability , for obvious reasons, to deal with current trade
problems in dominant 1egai terms. ‘GATT was established as a temporary
agreement to deal with short~term commercial problems and be soon re-
placed by the ITO. As a result, studies concerning GATT problems
have to face dilemmas. The quotation by Professor Jackson in an
.introductory page (P.vii) of his book, 'World Trade and The Law of
GATT®, “Apyone who reads GATT is likely to have his sanitiy impaired",

gives us some idea of the perplexity of the matter.

Extensive recourgse to official publicationsof the EEC has bheen
made throughout the study, as well ags to various documents published
by GATT and available to reseerchers. A preat nuwmber of GATT Panels'

or Working Parties' Reports or Recommendations have also been utilised.
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Interviews with Community officials have greatly contributed to the
development of the study, Numerous monographs and articles and mis-—
cellaneous publications relating directly or indirectly to the study

have also been consulted.

International trade law falls within the framework of Inter-
national Economic law, which is regulated by diplomatic arrangements
rather than rules. While the rule of law may in principle play an
important part in regulating world trading relations, it cannot be
isolated from diplomacy. GATT is the principal trade forum where
extensive discussions and deliberations take place. In the context
of multilateral trade negotiations conducted within the GATT frame-
work, decisions and recommendations, which have been adopted to

supplement and clarlfy existing international trade rules, are malysed.

The thesis is not intended to be an exhaustive study of the sub-
gtantive rules contained in.the various EEC agreements in the context
of international trade rules. The EEC has negotiated a great number
of agreements with third countries. The purpose of this study is not
to examine the substantive rules of these agreements individually but
to examine the EEC practice in the light of the central guestion as to
the compatibility of EEC practice with the international legal frame-
work. Various EEC agreements are examined in.order to extract from
them information relating to their compatibility or incompatibility
with the international trade rules. . Obviously, much more research
needs to be done in the area of substantive rules; for example,with

respect to association agreements as a new developing body of law.

A further clarification in the method of the present study needs
to be made. Having regard to the fact that the same legal issues
continue to emerge time after time in the controversies over the
various practices of the European Community, for example, belween the
EEC and the USBA, it has been decided to deal with the underlying legal
issues in the concluding chapter, Chapter 10. This approach enables
a more systematic and integrated treatment of the relevant questions,
e.g. some of the more important issues like the problem of dispute
resolution, the problem of interpretation of difficult legal terms,
the status of various agreements in international law and the overall
assegsment of the EEC practice in the development of its common

commercial policy.




PART 1,

LEGAL ASPECTS OF INTERNATIONAL TRADE LAW

CHAPTER 2,

THE LAW OF GATT.

Theories of International Trade

While International Trade has a long history going back
thousands of years to the days of the Phoenicians, it is only
in the last two centuries that attempts have been made to
create a theoretical framework for a systematic treatment and
analysis of international trade. Such a systematic treatment
and analysis is of importamce for the specific topic of the

present thesis.

Economic theories of international trade are of gignificance
not only for economists but also for lawyers- because there are,
in international trade,well-established patterns of behaviour and
relationships. These, in turn, invalve mutual economic and
commercial interests which can also be expressed in terms of rights
and obligations. Hence the importance of extracting a few legal
concepts from the aphere of economic theories of international
trade., These legal concepts in turn will be helpful to assess
the legal performance of the EEC in the sphere of external
trade, that is in the light of established categories of commercial
legal behaviour in general and,'EEC conformity with them,
including the possibility of a Community contribution to the

progressive development of current international trade law,

For this purpose we shall briefly survey some of the past and
current theories of international trade.
Since the beginning of international trade the price of goods has
been the most decisive factor. During the Mercantilist period
(16th~17th Century) the establishment and development of trade
relations was a principal goal for increasing the power of the
state and this could be done through the acquisition and

R . 1
accumulation of precious metals.
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As forthe classical economists, they believed that the
natural resources with which each country is endowed was the most
important factor for functioning and maintaining the well-being
of the country. Adam Smith's theory of comparative advantage is
the cornerstone on which the idea of establishing free trade
among nations rests. Such free trade enables the increase of
national wealth by teking advantage of the principle of the
division of labour. He believed a country should exchange the
goods in which it has a comparative advantage in terms of
absolute labour costs against goods which it (the country) cannot
produce at all or it can produce at more expensive rates. Free-
trade for Adam Smith meant that all products traded internationally
should be produced in those countries where the absolute lahour
cogts are the lowest, Adam Smith epigrammatically stated that
"It is the maxim of every prudent master of a family never to
attempt to make at home what i1 will cost him more to make than.
to buy".2 David Ricardo developed and supplemented Adam Smith's
theory by showing that a country can heneifit from trade not under
the terms of absolute labour cost in the production of any
commﬁdity, but by the comparative cost advantagé. In his theory
known as the ‘'labour theory of value' Ricardo, answering tae
question of competition of more efficient imports, supported the
idea that the price ol commodities depended upon their comparative
labour costs. According to this theory it is the relative or
comparative labour cost instead of the absclute labour cost which
has to be considered in comparing the production of commodities

R 3
in two countries.

Later economic writers like John Stuart Mill and Alfred
Marshall went further and supplemented the c¢lassical theory as
developed by David Ricardo. John Stuart Mill examined the
question of international values or the ratios at which coﬁmodities
would be exchanged for one another. He pointed out that comparative
labour costs are an essential element in the gains from international
trade, but that 'reciprocal demand’ functions have to be taken into
account, Marshall in turn went even further by emphasising nat
only 'veciprocal demand' but also ’'reciprocal supply', which
played an important role in the specialisation and promotion of

trade. 4
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Therefore, the classical economists led by Adam Smith
believed that each country must specialise in the production of
those goods that it can produce relatively more cheaply and
exchange the surpius against the surpluses of other countries, or
against goods which the first country cannot produce at all,

But none of the above summarised theorles can individually provide
g2 sufficient theoretical explanation for analysing the elements of
trade between the Community and i1ts international trade partners.
For example, the classical school started from the assumption of

a single factor (labour): i1t falled to give a satisfactory
explanation of free trade among nations. - How countries will
gpecialise, what they will export and import is determined by
comparative differences in costs. But what determines the
differences in relative labour costs? Ricardo qfew attention to
the skill of labour and to better machinery, which make labour
more efficient, while others suggest that differences in climate,
soil, minerals, inventiveness, play an important role in this
determination. The classical economists believed that each
country should specialise completely in the production of the
commodity in which it hes a comparative advantage. At the time
when the classical theory of comparative advantage was developing,
i.e. up to the first World War, the choice was between free-trade
and tariff protection. In general, however, the classical writers
pointed cut the 1mporthnce of the free~trade doctrine. The
problem of protectionism was discussed by writers such as Torens
and Edgeworth. As regards this problem, they distinguished it as
long~term and short-term. As to long~term tariff protection,
they argued that it may cause injury to all thése who practice

it and benefit none. In particular,countrias'which do not take
part in such practices will suffer greater injury. They considered
tariff protection as an effective instrument for trade promotion
in the poor countries only. As to short-term tariff protection,
they recegnised its significance for young countries and infant
industries. Thelr argument was that they should attach great
importance to the free-trade approach, while at the same time
using temporary protection for young countries or infant industries.
However, the argument for tariff protection even on a temporary

basis was not favoured among classical economists, on the grounds
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that protection would become permanent. They saw 'tariff
protection not as an intelligent form of economic planning', but
as contrary to free trade. Thus, the theoreticasl framework of the

free trade approach prevailed.5

However, after the ¥First World War, some modern trade theories
developed. The general equilibrium theory, which is also variously
termed as neo-classical theory or a factor proportions theory, assumes
not a single factor of production (labour) but several others
{labour, capital, land, enterprise)} in combination, with.emphasis
on labour and capital. This theory has been developed by
Heckscher and Ohlin and assumes, contrary to the classical theory,
that’ all the production functions are similar in all countries.6
Heckscher and Ohlim, the initiators of this theory of internationsl
trade, considered the endowment of natural resources of a country as
important but they considered that labour and capital were the most
important factors. They also believed that each country should
take advantage of its abundant factoxr. According to this theory,
therefore, each countxry can specialise in the production of goods
which require a large amount of its abundant factor whose costs are
chéap, and export them against gonds which require the factors of
pfoduction which are more scarce and dearer. This is the so-called
Heckscher~-Ohlin theorem, which seems to be a revised madel of the
classical theory postulated by Adam Smith and his followers, with
the only difference being that it involves more than one factor of
production. Accordingly, each country should specialise in

production of goods in which it has a comparative advantage.7

However, the Heckscher-0Ohlin theorem has been called into
question by a new theory postulated by Leontief for the USA, known
as the Leontief Paradox. He follows the meo-classical theory and
supports the view that the USA possesses a large amount of 1£bour
and a2 small amount of capital. He, in fact, relied upon the
efficiency of its labour and concluded that USA labour is three
times more efficient than any othexr foreign labour and thus the
labour supply nmust be multiplied by three to give the true supply.
After this consideratlon one cén find the USA as a labour-abundant
country and, therefore, observe that it i1s the skill {or the human

capital) which plays a very important role for USA foreign trade.
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Nowadays the imporiance of skill is a very decisive factor for the

development of trade.8

This is well expressed in the product~cycle theory of
international trade develcped by Hirsch in 1967. This theory
distinguishes three stages of demand for any one commodity. In the
firgt stage demand is small and therefore production could not he
large. A small amount of labour and capital is required. In the
second stage, as demand increases more capital, skilled labour,
better machinery and new technigues for large produclion becoue
necegsary, and in the third stage, as the demand increases even
further product standardisation takes place and large amounts of

capital and skilled,as well as unskilled labour, should be combined.

Increased demandfor goods not produced at home and differences
in prices of commodities are the principal factors that have led to
the development of international trade. 41l the above described
theories may also have contributed to some extent to this effect,
Certain writers have attempted to explain how international trade
works and how international trade based on the above theories has
developed with the ultimate objective to increase benefits for the
international community. It is,however, an.extremely difficult task
for the ﬁolicy—maker to adopt the views of the economists and at
the same time translatethen into the normative rules which put info
effect the theories, end furthermore make their application possible
in legal practice. The classical theory of comparative advantage
and specialisation as envisaged by Adam Smith, and further improved
by David Ricardo and John Stuart Mill, is the theoretical framework

- on which interpational trade 1ls based, in particular the GATT system
which has as its foundation this approach,. International and
reglional integration also has its foundation in this theory, ‘In
¢lagssical and modern economic theories of international trade
the free-trade approach on which international trade should be based
prevails. Therefore, these theoxies are favourable to the creation
of regional arrangements, whose aim and cobjectives directed to the
free movement of goods within the preference area, coincide with
this theoretical framework. Regional arrangements provide the

opportunity for the application at regional and in the long run
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international level of the free trade doctrixe. Reductions and
elimination of duties and QRs within the preference area will
contribute to the gains for the expansion of trade. In particular,
customs unions provide greater opportunity for specialisation and
increased trade as envisaged in economic theories and for increase
in productivity in the trgding region as a whole. GATT, which is
based on the theaoretical model advocated by free-trade thinkers,
lays down the provisions for international and regional economic
integration und the theory of comparative advantage as they are
incorporated in Art. XXIV relating to regional arrangements, and
Art:I relating to the Most Favoured National clause resgpectively.
Increasing international trade and specialisation, as developed by
regional economic srrangements such as the EEC is to be seen

in this context, and their effects must'be taken into account.9
Both econcomic theories and the law of GATT, although stemming from
different perspectives, result in the same conclusion: the
liberalisation of trade. GATT is an attempt to translate the
technical and economic necessities in gquestion into the language
of normative rules which have & reasonable degree of predictability.
In fact, the free trade principle was satisfactorily observed in
the first years of the GATT's existence and free world trade
developed further through Multilateral Trade Negotiations. Within
this framework, the reduction or elimination of tariffs, quotas,
subsidies, dumping measures, and other measures having restrictive
trade effects, have contributed to the liberalisation af trade.
Trade between DCs and LDCs is first and foremost based on the

clasgical theory of comparative advantage and to some extent on the

product cycle theory developed by Hirsch. It is regrettable, however,

that in recent years the theory of comparative advantapge tends to be
forgotten. Lately controversy has arisen as to the applicability
of classical theories of comparative advantage and free-trade to the
developing countries. GATT, which is based on these theoretical
models, has found it increasingly difficuit to accommodate LDCs'!
needs and contribute to the solution of their problems.' The
arguments put forward after the First World War relating to the need
for protectionism for infant industries have been taken up again

and to some extent have been incorporated into Part IV of the GATT.
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Barriexrs are increasingly erected along national lines ‘as
nations under various devices restrict imports and put controls on
the flow of goods and on exchanges of technology. Nevertheless,
it remains to be seen in this study as to what extent these theories
are linked with practice and reality; i1i.e. to what extent lawyers
and diplomats, who have drafted the GATT Agreement and the EEC
Treaty, have taken into consideration these economic perspectives

and have transformed them inte legal rules.




Higtory of GATT

When the International Trade Organisation (ITO), the so-
called Havana Charter, £failed to be established the General
Agreement on Tariffs and Trade (GATT) emerged from within it, as

the central ingtrument or framework in order to regulate world itrade,

The GATT was, in fact, a copy of the ITO0's Commcrcial Polilcy
Chapter (Chapter 1V) designed to liberalise tariffs, and it was ta be
eventually absorbed into the ITO when the latter would come into
force, Tke rationale for the creation of the GATT into a separate
apreement was that governments wanted to conduct negotiations
before the establishment of the ITO and they felt ﬁhe need far s
trade agreement within which such negotiations would ke conducted.lo
The General Agreement on Tarlffs and Trade (GATT) constituting the
legal basis for free world trade, was drawn up by the same officials
who drafted the ITO and on the USA initiative. It was adopted in
Geneva on 30th October 1947 by twenty-three (23) governments and

put into effect on lst January 1948.ll

The USA did not want the establishment of an ITO for
domestic policy reasons and "thereby named the G,A a3 an agreement
never thinking to give it an institutional frame".lz Obviously the
USA was not pleased with the existing trade system which relied upon
bilateral trade agreements, and wanted a revision of this system, A
more flexible multilateral trade agreement might serve better their
commercial interests, especially after the collapse oi the Bretton
Woods Monetary Conference in 1944, Therefore, after the failure. of
an establishment of an ITO the GATT agreement came into being as
Jackson says 'by de:l!ault'.l3 ‘

To achieve its objectives some revision of theGA.had to be
made to bring it into line with current world trade developments.

In 1954-1955 delegates of the GATT contracting parties met in

Geneva and agreed upon a revision of its terms with the view to
accept it as a permanent body capable of regulating world trade
relations. But this revision just added a few of the ITO provisions.
No more obligations than tariff negotiations were included. Many
aspects of international trade regulations were still left out of the
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scope of the GATT revision.

Degpite 1ts shortcomings, the existence of the GATT is
remarkable. Although the GATT agreemeﬁt ltas never been formally
ratified, it has in fact, been treated as an International
Organisation and it is the only general world agreement ever achieved
in this field.15 The GATT agreement has been provisionally applied
through the protocol of provisional application since lst January

1848.

Therefore, the GATT was to take the place of the non-

existent ITO, Its importance grew rapidly in the 1960s and its
membership greatly expanded with the influx of LDCs, so that it now
includes over one hundred and eighteen (118) members, counting those

countries which apply the G.A.on a de facto basis.lb

The GATT covers trade relations of both DCs and LDCs. The
latter constitute the majority of its membership. In theory GATT wﬁ

is controlled by a body composed of all its members, a majority of

whom are third world states, but in practice the three big partners
USA, EEC and Japan, are those which, in fact, control the GATT

trading system and as a consegquence GATT is mostly concerned with

North-North trade problems.

North-South trade problems are not adequately treated by the
GATT . In the 1964 GATT amendment, Part IV was added relating to
“Trade and Development' problems of the LDCs, Its aim was to help

LDCs cope with existing economic difficulties. But evern so, this
addition has not proved sufficient to provide the legal basis for
eliminating disparities between North and South. The LDCs, through
their active participation in MTNs conducted within the GATT frame-
work,have contributed to some extent ta the improvement of their
trade relations. Efforts by the principal LDCs are being made
towards the adoption of special conditions to meet their development,
financial and trade needs in international fora, such as GATT,

UNCTAD, IMF, et al.

A fundamentally important question to be considered relates

to the legal status of GATT. What is the legal status of GATT in
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international law? Is it a treaty? Does it have lepally binding

effects on the contracting parties? Does it cadify customary law?.

The GATT, in order to qualify as an international treaty,

should, according to the fundamental principle of treaty law (Art., 26
of the Vienna Convention of the Law of Treaties), have binding effects
upon the parties and must be performed in good faith. But treaties
such as GATT need to be ratified in order to create rights and obli~
gations upon the contracting parties, Art. XXVI of the G.A. re,

10 acceptance, entry into force and registration, in paragraph 4
provides: "Each goverament accepting this agreement shall deposit an
instrument of acceptance with the Director General to the CONTRACTING
PARTIES, who will inform all interested governments", In the context
of this Article and of a well established rule of international law,
parties to agreements which they have not ratified in accordance with
their domestic practices, are not bound by its rules, In view of
‘these legal provigions the GATT, it.can be argued, cannot be a legal
. instrument, because it has never been ratified by the contracting
" parties and therefore it cannot produce legally binding effects om

them.

Nevertheless, the legal character of GATT has never been
questioned, In fact, since the firzt days of the GATT's existence,
the legal question never arose.’ This can obviously be explained
because the GATT was intended to be a temporary agreement, designed
to deal mainly with tarififs, and it would be replaced by the ITO soon
aftefl In the light of these circumstances the GATT was never
brought before any national parliament for approval. - Yet, in no case
has any government expressed any negative attitude against the QATT and
its legal status. The contracting parties might havelfglt that there
was no need to discuss legal problems sinbp the GATT was'only to ;ast a .
short time. For the ITO, which was intended to be a permanent trade
‘organisation, legal questidns were of special importance. The refusal
of'the contracting parties and mainly that of the USA to ratify the
Havana Charter led to the failure of the establishment of the inter-
national trade organisation, (ITO).

The fact, however, remains that the GATT agreement has in
practice been treated as an international treaty having legally
binding effects on the contracting parties, Although the GATT
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agrgement has never been ratified by the contracting parties it has
been tacitly accepted by them and 1ts rules have been put into
practice for a number of years. In the light of this consideration
we can conclude that the legal status of GATT is peculiar under the
rules of international law, The customary law concept plays an
important part in this issue. The fact that the GATT creates rights
and obhligations upon the contracting parties, rests upon customary
law, Having regard to the fact that the GATT ggreement has been
tacitly accepted as the legal instrument teo regulate tariffs and
trade relations, and that it has been practiced continuously and
generally without interruption, means that the process of creation
of customary iaw has been accomplished. The GATT has the;?fore
created law uander the concept of customary international law: GATT
can be considered as a 1aw—makang treaty, it establlshed through
the MTNs new rules, which regulate, and are to regulate, the future of
international trade practices. It creates rights and obligations
ypon the contracting parties and élso has an jimportant effect on

non-~parties as well.17

Therefore, the GATT is not a legal instrumént strictu
sensu accerding to international law, but in practice it has been
accepted as such by the international community. In fact, the GATT
agreement itself constitutes a codification of some existing rules
of customat& law., For example, it incorporates the MFN principle,
which was an accepted principle of international law contained in
commercial agreements “since the lzth century ' rurthermore, it
estaﬁlishes through its practice customary international law on trade
matters. This is in accordance with the rules of international
law, which provide that in certain circumstances practices of states
acting under the auspices of international institutions might
contribute to the development of customary law. State practice

within GATT shows some evidence that astates act in the bellef thet

they are bound by its rules.

Ag will be shown in the body of this thesis, the main
weakness of GATT is that it does not provide for an effective
digpute settlement system, enabling a progressive clarification and
applicability of normative terms such as NTBs, which are but vaguely
defined in the main body of ﬁhe GATT text. Without this deficiency

the argument for the overwhelmingly legal nature of GATT would have

been much stronger,




The Institutional Structure of the GATT

Ag regards its institutional structure, GATT is a de facto
if not ade jure international organisation dealing with commercial
(tariff and trade) matters. It ig named as an Agreement, particularly
to meet the interests of the USA and comply with its domestic policy.
The GATT has become the central international organisation governing
trade and tariff relstions, although it was to last "but for a few

.. 18

yearg time".

The CONTRACTING PARTIES 19 as a body 1s the principal organ

and is the Qecision and poelicy making body.

It may enter info consultation with any contracting parties concerned
in a dispute, and if it finds any inconsistency with the G4.it may

ask for modifications. If damage to the trade of any contracting
party has been caused, the CONTRACTING PARTIES muke appropriate
recommendations in order to secure conformity with the GATT provisions

within a certain period of time.

The CONTRACTIRG PARTIES should act jointliy on various matters,

They have also the power to make interpretations of the GA.that are .
binding on all members: e.g. according to Art. XXV:5 the CONTRACTING
PARTIES ''may waive an obligation imposed upon a contracting party by
this Agreement"”, under certain conditions. A Council of Represent-
atives of all contracting parties is an auxiliary body to the
CONTRACTING PARTIES and helps the latter in performing its functions
under the provisiomgof the GATT.20 The "Consultative Group of 18"
composed of representatives of eighteen members, established in 1975,

meeta once every three months with the responsibility of reviewing

recent developments in trade policies and intermational trade.21

Moreover, the establishment{ of Committees in GATT has been
considered very important. In the 1960 Session of the CONTRACTING
PARTIES, several committees were appointed, notably on Industrial
Products, on Trade and Development, on Balance of Payments Measures,
on Agriculture, on Anti~Dumping Practices, and others. Inter-
sessional committees were also established in order to deal with
matters arising between the CONTRACTING PARTIES sessions.22
Finally, the GATT 1is furnished with a Secretariat, although in the

text of the GA there is no relevant provision. Very weak at the
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beginning, due to historical factors, it was strengthened and

enlarged during the Dillon and Kennedy Rounds.

The GATT text is composed of thirty-eipght (38) Articles,
divided into four parts, Part One (I) incorporates the first two
Articles relating to the MFN clause., Part Two (II) contains the

Commercial Policy provisions, which constitute the GATT's substantive

Code of Good Behavicur in Trade Policy. Part Three (III) contains the

procedural provisions and some suhstantive provisions, including the

troublesome Art. XXIV. Finally Part Four (IV% added during the 1964
GATT amendment, is related to "Trade and Development" of the LDCs.zd

One of the most striking elements in the GATT and one of the
most disputed areas in the conduct of world trade, is the incorporation
, within the G.A.0f the regulation of Regional Economic Arrangements,
provided for in Art. XXIvV. In fact, when GATT was established in
1948, no regional arrangements were in existence apart from the
customs regime between Germany and Austria,24 the Benelux (Belgium,

The Netherlands and Luxembourg) Customs Union, and & preferential arrange-
ment between India and Pakistan. .
Although no other regional arrangements had appeared in the

interwar period, the idea of establishing such arrangements seems to
have been cultivated in the minds of economists and politicians of that
time. RAg, creating large markets, had been seen as steps towards
free and non-discriminatory trade. The theory of comparative advantage
and specialisation which implies closer collaboration among nations

and unrestricted trade in larger ﬁarkets, hed been the geed for the
later established regional arrangements. It was envisaged that free
world trade could be better achieved not at international 1ével at
once, but through smaller economic groupings. The experience of the
customs regime between Germany and Austria and the Benelux Customs
Union, indicates that their trade creating effects would be deployed
further. Specifically in the protocol signed in Vienna on March

19th, 1931, Austria and Germany agreed to enter into negotiations for

a treaty to assimilate the tariff and ecopnonmic pelicies of their

regpective countries. GATT Art. XXIV emerged from this background

and had been seen by the GATT founders as an attempt to enhance the

world trading systen.
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THE GATT MAIN PRINCIPLES

Irn the GATT legal system we can distinguish three important
principles which underlie the whole structure of the Agreement:
1. The MFN clause, the mosi important non-discriminatory
principle in the GATT,
2. The principle of reciprocity, and
3. The principle of universality.

The Most Favoured Nation (MFN) Principle

The concept of the Most Favoured Nation (MFN) f{reatment is not
a new one, Its development goes back to the 22th century and
appears often since then in bhilateral trade agreements. There-
inafter it has become a rule in world trade agreements and almést
a necessary element contained in most world trade agreementa of

the 20th century.25

As bilateral trade agreements passed to a wider nultilateral
concept, particularly after the Second World War, the MFN principle
became even more significant. Its importance was recognised during
the ITO preparatory negotiations, when it wag proposed that the
MFN clause be included in the charter as well as in the GATT
Agreement.26 Art. I of the GATT Agrecment contains the major MFN
commi tment in GATT and it is consldered to he the most important
provision on which the GATT is based; the Most Favoured Nation.
clause constitutes the central principle of non~discrimination in

GATT.

Art. I of the Ga. describes the MEN principle as ... any
advantage, favour, principle or immunity granted by aoy contracting
party to any product originmating in or destined for ;ny other
country shall be accorded immediately and unconditionally to the
like product originating in Of degtined for the territories of all
other contracting parties". Under this clause "each memher
of the GATT is obliged to treat the other GATT members at least as

well as it treats that country which receives its ‘most favourable
treatment with regard to imports or exports".27 ¥When, according
to the MFN principle, the contracting parties decide to apply this
standard to each other, they become at the game timwe granting and

beneficiary /
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beneficiary statew. The MFN treatment by a GATT contracting party
ito any country must be granted to all GATT members and if granted
in the context of MTNs to all participating countries, even to non-

GATT contracting parties.

Scveral exceplions to the MFN c¢lause are, however, provided
and it can be said that the MFN principle is riddled with exceptions, ;
the most important of which is found in the provisions of Art. XXIV
relating to the formatiom of customs unions and free trade areas,
which 1s considered the most troublesome exception to the
GATT rules. Problems have arisen, for examble, when the EEC was
formed, based on a customs union and in the course of negotiations
of the EEC's apgreements with third countrieé. Also, preferences
exigting ﬁrior to the establishment of GATT between two or more
territories are allowed under Art, I:2 to continue.28 Thus
preferential treatment is accerded to a certaln category of
countries, including the formexr dependent territories in thelr
relations with their former colonial powers. The developed
countries, in fact, wanted to preserve their préferehces with their
former dependent ferritories over which they exercised econonic
and political control. Sone, other exceptions are provided: e.g.
in Art. XIV which allows discriminatlion in the applicatlion of QRs
imposed for balance of payments reasons, Art, VI which permits the
imposition of countermanding duties ond Art. XXIII:2 which permits
retaliation against a country which has nullified or impaired.
penefits under the ¢.a. As far as LDCs are concerned, they héve
obtained on several opcasions exceptions from the MFN obligations.
The MFN clause does not apply to most trade relations between
developed and developing countries. In the GA.in 1248 no special
mention of differential and more favourable treatment to LDCslwas
made, but shortly after, need for such a treatmert became inevitable,
Thereby, Part IV of the G.A.was added in 1984 entitled 'Trade and
Development' of the LDCs. It provided for differential treatment
to ba granted to LDCs‘aud it envisaged that the MFN principle should
not apply to certain types of international trade-relﬁtions for a
certain period of time. The particular problems of LDCs, i.e. lack
of technology, skilled labour, export opportunity difficulties, were
recognised, as well as the need for expanding their trade and

accomplishing their development needs,

Apart /




Apart from exceptions provided for in theG.A several others
have been made possible during the Multilateral Trade Negotiations,
The LDCs under various schemes have achieved exceptions from the
MEN application, e.g. the 1971 GS8P's waiver, permitting LDCs to
deviate from MFN obligations in GATT and recently in 1980, the
establishment of the GATT Enabling Clause, which entitles LIPCs to
differential and moré favourable treatment. In fact, the MEN
principle is weakened by an attempt in GATT to accommodate the
interests of developed and develobing countries alike. Nevertheless,
in the context of MTNs major itrading nations like the USA and the
EEC have demanded a kind of reciprocity to be assumed by some LDCs,

notably the NICs, whose level of economic development is advanced.

- However, except for the MFN principle of non-discrimination
among the GATT members, there are some other equivalent provisions
envigaged in the G.A, notably Art. XVII1:2, referring to state-
trading enterprises. It states that "each contracting party shall
accord to the trade of other contracting parties fair and equitable
treatment", and Art. XIII, entitled 'Non-discriminatory administration
of QRs', requires the application of the principle of non-discrimin-
atory treatment.zg But, according to those provisions, promising

non-discrimination to the trade of the contracting parties is not

meant to inelude necessarily all the advantages of the MFN clduse.

The MFN clause’s purpose 18 to establish equality-among all
the GATT parties. The ICJ, considéring the principle of non-
discrimination, held that "the intention of MFN clauses 1is to
establish and to maintain at all times fundamental equality without

discrimination among all countries concerﬁed“.so

Comparing the MFNK clause and the general principle of non-
discrimination we can observe that the latter is much more
general in character and governs the political, economic, cultural
and other relations of states, whereas the MFN clause is attached
sBolely to economic relations involving .a contractual relationship.
This means that states may grant and expect equal treatment in their
international economic relations to and from their partners within
a general non-discriminatory systemn. In the concept omeFN clause,

because of its conventional character, more advantagefus conditions

can be claimed through bilatexal, or more frequently now, multi-

lateral trade negotiations.
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The MFN clause is of special character and its significance and
importance has bean recognised as the fundamental basis on which
international trade should be conducted, In some agreements

ithere has been included a 'general clause' which stipulates MFEN
treatment in all matters relating to trade, navigatiom and all
other economic relations. However, thgwMFN principle has
currently been weakened to a great extent, If is deéiéned to
estabiiéh equality among the mations, but its application today, to
States at differing levels of.economic development, is an

extremely complicated matter,

The Principle of Reciprocity

Recipracity is the second most important principle envisaged
in the G.A It impiies mutuality of gains in MINg by providing
equivalent concessions to the parties involved and, in fact,
complements the MEFN clause. It is nowhere explicitly defined inr
the G.4, although reference is made inter alia to 'compensatory
adjusiment or/to substantial eqguivslent concessiouns'.

Reciprocity was a necegsary qlement of USA bilateral trade policy
during the 1930s. From this bilateral level and on the USA
initiative it was introduced on a multilateral level in the G.4, and
tariff negotiations were conducted on this basis in spite of

difficulties in valuing and comparing tariff concessions.

As provided in Art, XXVIII (bis) 1 of the GATT, MINg

conducted "on a reciprocal and mutually advantageous basis are of

great importance to the expansion of international trade™. During
the Dillon Round, however, the USA claimed to have succeeded in
getting concessions from the EEC. In that thesé concessions
exceeded those made by the USA to the tune of §200m., in turn the
EEC claimed that rec}procal concessions were almost equivalent.32
The USA administration uses reciprocity as an ingtrient to iavoke
the national interest when complaints from particular sectors are
raisad.aa In the Kennedy Round when the system of linear-tariff

cuts was introduced, reciprocity became even more important in the

bargaining process.

In theory, recilprocity applies only to tariffs but not to
QRs . QRs in general are prohibited by the GA. save as otherwise
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provided ~ eo.g. Art. XI for BOP reasons. In the GA, nevertheless,
QRs arc allowed in exceptional circumstances with the view to their
elimination in a short period of time without reciprocal
concessions, But, in practice, a decision has been- taken that

QRs and other NTBs be included in the reciprocal negotiations,

The MFN is, however, the standard which is applied in negotiations

on QRs.

Indeed, within the multilateral system, the request for

reciprocity caused difficulties for the LDCs who wanted to protect

their infant industries. A resolution, adopted at the GATY

Committee III of May 6, 1964. meeting, made recommendations to the
34

DCs not to expect reciprocity from the LDCs. During the

Kennedy Round the Ministers also agreed that in trade negotiations
every effort shall be made to reduce barriers to exports of LDCs,
but that DCg cannot expect reciprocity from the LDCs. To thig end
Part IV of the GA, added in the 1964 Améndment, provides for in

Art, XXXVI:8 that '"the developed contracting parties do not expect
reciprocity for commitments made by them in trade negotiations’ to
reduce or remove tariffs and other barriers to the trade by less

developed contracting parties".35

Therefore, the principle of non-reciprocity was established
in GATT for the LDCs, although the attitude of the BCs hag not been
favourahle, Puring ‘the Tokyo Round Negotiations, the principle
of non-reciprocity for the LDCs was reiterated, but DCs started
to press the more advanced of the:LDCs, notably the NICs to ssgsume
some kind of reciprocity. The former argued that the latter's
econeomic position had improved and therefore negﬁtiations should he
conducted to some extent on a reciprocal basis. For example, the
UBA, as far as tropical products are concerned, made offers provided
that the LDCs should make reciprocal concessions. However, Brazil
and Argentina have already undertaken concrete steps in that
direction. In contrast, the EEC had not immediately demanded
reciprocal concessions.36 According to the Tokyo Round Declaration,
however, LDCs are not expecied to make reciprocal concessions which
are inconsistent with their development, financial and trade needs.
In theory, the same principle of non-reciprocity for the LDCs was
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reiterated in the recent GATT Ministerial declaration, according
t0 which thce CONTRACTING PARTIES '.,,, urge contracting parties to
implement more effectively Part IV and the decision of 28 November
1979 (Tokyo Round) regarding "differential and more favourshle
treatment, reciprocity and fuller participation of developing

countries"'.37

This ingistence of the NICs on non-reciprocity is, never-—
theless, under question. There lhave been arguments that their
refusal to accept reciprocity has led to increased protectionism in
DCs and therefore it turns out to be more detrimental to the LDCs'
economles, in particular to least developed countries, Certain
NICs, like HoggJKong, S.Korea et al, should therefore make some
? reciprocal concessions with the view to a substantial liberalisation

of LDCs' trade within the GATT framework.

The Principle of Universality

The GATT Agreement in principle accommodates the interests
of both developed and less developed countries. It 1s addressed
to all countries wishing to apply for membership, and it does not

distinguish between the different groups of countries.

When the GA,was drawn up in 1947 it was adopted by DCs and
it has maiuly heen addressed to the DCs' trade problems. But, as
the LDCs emerged graduslly as competitors on the international trade
scene, it was made necessary for their interests to be accommodated
into the GATT, Therefore, the 1964 amendment was mainly included
. to meet thig problem and Part IV of the G.A. was .added

entitled "Trade and Development'" and designed to meet the trade and

developnent needs of the LDCs.

Accession to GATT, therefore, is open to all countries wishing

to join it. Accession can be effected :

1. by signing the original GATT Agreement in Geneva in
Geneva in 1947. or

2. by following the procedure of Art. XXXIII. In this
respect an application to the GATT Secretariat is enough

to enable the interested party to join underxr certain
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conditions provided for in this Article, or

3. by following the procedure of Art. XXVI:5 concerning
the accession of the newly independent countries being
under sponsorship for a certain period of time and being

on a de facto basis parties to the agreement.’

To date, the GATT Agreement has become almost universal.
Parties to it include almost all the industrialised countries and
most of the LDCs. It also incorporates most Socialist countries.
From the Eastern European Bloc all countries, apart from the USSR,
have Joilned. Czechoslovakia was the first to jJoin and retained
itz membership since 1955, Bulgaria is the only one having aﬁ

observer status. Cuba also is a GATT contracting party, while

China remains still out of this framework.




NON-TARIFF BARRIERS TG TRADE

As the GATT Agreement was to be a Chapter of the ITO Charter

{Chaptexr 1IV), it was designed to liberalise only commercial policy
matters and in particular tariffs. In this respect, however, its
operation has been quite successful. It is worth mentioning that
after the Tokyo Round only textlles had tariffs which amounted to
more than 10%, but other NTBs, such as quotas and several other
devices designed to protect domestic indusiries, have increasingly
taken the place of tariffs and constitute at the present the most
serious obstacle to trade liberalisation. Therefore, NTBs as such

should be considered in this study.

Quantitative Resiricticons

Quantitative Restrictiong (QRs) or guotas, are administrative
meapures which restrict primarily the importation of goods beyond
some specified amount permitted, in respect of quantity or value,
that is less than the free-trade quantity, QRs in contrast to
tariffs have no long history. The problem of QRs came up in
particular after the Second World War, when the poast war economies
felt the need toc protect their domestic industries, to keep up
employment, and to improve their balance of payments situation.

The USA in general preferred tariffs to quotas for controlling
imports. Its policy until the late 19708 was against the usec of
QRg. During the ITO preparatory negotiations and the early days of
GATT, the USA opposed the application of QRs and any other measure
having equivalent effect. Finally, 1t was accepted in the text of
the G4, that QRs may continue to be used as long as they could be
Justified by balance of payments reasons.38 Japan maintained QRs
on balance of payments grounds which were partially removed in 1863,
after extensive congultations with the IMF. The Japanese gtill
maintain under varioug devices many NTBs for controlling their
imports.39 Japan is the only industrialised country which has
imposed until now import restrictions on industrial products.
Residual iwmport regtrictions imposed by other industrialised
countries had ultimately been reduced by 1968 to a relatively small

4
list of products, mostly agricultural. 0

It is regrettable, however, that after the USA monetary
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crisis of 1971 and the oil embargo of 1973, NTHBs and, in particular,
QRs have increasingly been used by indugstrialised countries. A
revival of various NTBs devices (eg. quotas) has greatly damaged free-
world trade. An example of quotas is the establishment of VER
Agreements, i.e. textiles, electronics, et al, whose proliferation
creates serious obstacles to the free movement of goods. Quotas are
applied by the EEC in its relations with both sets of countries -

industrial and third world countries alike. (See Chapter 9, p.272)

VER Agreements are considered in the context of the GATT,
as regards their contribution to thé development of the EEC's trade
relations with third countries. The legal aspects of NTBs are
therefore discussed in this section as a necessary prerequisite for

evaluation and better understanding of curremt world trade problems.

The GATT Approach to QRs.

The GATT Agreement in general prohibits the use of QRs as a
barrier to free trade, with a few exceptions under special circumstances,

This prohibition is indeed one of the GATT's greatest achievements.

Arts. XI ~ XIV of the GATT are related to QRs. (See Appendix I, }.
Thoge four (4) Articles took up a very great part of the GATT
negotiations and are the longest and more detailed set of GATT rules,
Extensive discussions held especially during .the London preparatory
negotiationg and the drafting of the Articles, led to the "London

Compromise".4l

Article XI, entitled "Generasl elimination of QRs" is very
broad, applying to all kinds of NTBs, including all kinds of iﬁdustrial
and agricultural products. It prohibitg the use of guotas or any
other measures having equivalent effect omn the importation or export-
ation of goods. It hOWEVer provides for a numbexr of exceptions to
the general requirement to eliminate QRsy with particular reference to
paragraph 2 (c) relating to agricultural and fisheries products,

Thig exception is of particular importance since trade ir agricultural
products is the most problematic area in intermational trade relations.
Indeed, most of the QRs maintained by the DCs today are ta be found

in the agricultural sector, where the GATT rules arcec not very
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influential and its efforts to promote liberalisation have net been
very successful, Another important exception relates to LDCs, who
insisted on the maintenance of QHs for industrialisation purposes,
and no serious attempt has been made to push them towards the

abolition of QRS.42

Nevertheless, Art. XII entitled "Restrictions to safeguard
the balance of payments" is the mogat significdant exception to
Art., XI. It was especially designed and incorporated into GATT in
order to help the post-war economiea for a limited period of time
to overcome thelr difficulties, and therefore it was not to be used
after the Balance of Payments (BOP) crisis had passed. Recourse
to Art. XII in the 1960s was not as frequent as in the 19503, There-
after, Japan was the only developed country which invoked Art, XII.
This Article, however, could have been invoked in 1962 by Canada, in
1964 by the UK, in 1968 by France, in 1971 by the USA, but all these
countries had found another solution by the imposition of surcharges
rather than QRS.43 The exception to the use of gquotas is made quite
clear in Art, XII:2{a){i) and (ii), where "QRs are permitted if
they are necessary to forestall & threat of or to stop a serious
decline in its monetary reserves, and in the case of a2 contracting
party with very low monetary reserves, to achieve a reasonable rate

of increase in its reserves”. In theory it should be "an imminent

threat' or "a serious decline to & country's monetary reserveg" so that

a contracting party may institute or maintain QRs and even in that
case they '"shall not exceed those necessary” and once imposed "shall
he progressively relaxed as the conditions improve and be maintained
only to the extent that the Eonditions ves 8111 justify their
application'. (Art. XXI:(2){(a)(b)) QRs are also justified in order
to help contracting parties to maintain or restore "“equilibrium
in thelr balance of payments", (Art, XII:(3)).

In fact, Art., XII reintroducéa quotas for BOP reasons which
are forbidden in general undér Art., XI. Art. XII is an escape clause
not only to Art. XI but also to Art. XIX. QRs on balance of payments
grounds, as provided for in Articles XI - XIV may be imposed as long
as the economic position of the country concerned justifies them, and
as long as other international economic institutiong, in particular

the IMF, in relation to the GATT rules, allows their use.44
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As far as the LDCs are concerned, there is a special provision.
Art. XVIII relating to governmental assistance for economic development,

is equivalent and corresponding to Art. XIX:2(a}.

Art, XIII in connection with Art. XII permits the use of QRs,
but it tries to emsure that those quotas must not be used in a dis-
criminatory manner. It is related to global quotas which should be
applied uniformly to all third countries and is one of the nost important
non-discriminatory principles embodied in the GATT. The MFN clause does;
not seem to cover adequately the prohlem of application of global quotas, ‘

and hence Art. XII] was especially drafted to deal exclusively with QRs.

The problem of QRs in GATT has recently led to talks on
"negotiating QRs". Particular reference was made during the Dillon
MINs, to NTBs and more explicitly. to the quotas provided for in Art.
XI:2(c) relating to agricultural products. During the Kennedy Round
some progress was made in this sector, but during the Tokyo Round MTNs
a significent achievement towards the abolition of all NTBB. ineluding
quotas, was made. A number of Codes on NTBs were egtablished, includingr %
industrial and agricultural products.45 Moreover, during the GATT
Ministerial Meeting in November, 1982, the CONTRACTING PARYTIES decided
on the establishment of a group iﬁ ardexr to review Qxisting QRs and other
NTBs, to consider their conformity with tﬁe G.A., witﬁ a.view to aqhieve
elimination.of QRs which are not in conformity with the G.A., or bfing
them into conformity. Also, to achieve progresgs in liberalising
other QRs and NTBs, 1t was provided that special attention should be
paid to the particular export interests of the LDCs.46 As regards
the latter the elimination of quotaé would be a contributory facter to
their development trade needs, although it iz not the only way towards

industrialisation and development.




OTHER NON-TARIFF BARRIERS

The substantial reduction of tariffs in intermational trade
resulted in the inerease of imporis and, therefore to a large extent
in the fulfillment of the aims and objectives of the G.A, Unfortunately
as soon as that beneficial cffect took place, various other measures
in the form of non-tariff barriers emerged. During the Pillon Round
particular reference was made to NTBs and since then NTBs have bhecome
the most controversial issue,. As was the case with QRs during the
Kennedy Round Negotiationa some progress was made on this aspect: the
Anti-Dumping Code was established.47 During the Tokyo Round substantial
progregs towards the elimination of exigting NTBs was achieved, A
numtber of codes on NTBs were established dealing with Subsidies and
Countervailing Duties, Customs Valuationstmport Licensing,49 Technical
Barriers to Trade 90 and Goverament Procurement ol aiming to supplement
and clarify the operation of existing GATT provisions with the ultimate
view to the elimination of barriers of international commerce.52 In
the external trade relations of the KEuropean Community their subject

matter has not given rise to controversies and their implementation has

not been problematic.

These Codes/agreements and some other codes/agreements or
arrangements are the product of thelTokyo Round muitilateral trade
consultations and negotiatiens, the only exception being the Anti~-
Dumping Code, which is the result of the Kennedy Round. They have been
brought within the GATT {framework. They are considered as constituting.
an extension and improvement of the system and they alm at strengtheéning

the GATT. These Codes are rather an attempt to implement the GATT and

the contracting parties accepting or acceding to them are subject to their
provisions, According to the decision of 28th November 1979 (Tokyo
Round) the contracting parties to GATT which have not accepted nor

acceded to those agreements are not affected by their provisions. It

wag agreed that parties which have not signed the Codes would be able

to participate in the Code Committees gy observars.

It is important to note that the legal status of the Codes is
not very clear. Do they have the gsame legal status as GATT? Do they
have legally binding ecffects on the contracting parties? The Codes
contain rules which rather indicate acceptance by signature or later

accession /




accession, or at least by practice, i.e. the parties which have signed
or acceded to the Codes act in a way as if they were bound by their
provisions. These Codes are negotiated under the auspices of GATT
and it would indicate that they represent an expression Otwghgggﬁﬁigg_
of customary law hecause the two eriteria of practice would have ﬂgéﬁ-
met, and that thggmcreate rights and obligations on the contracting‘

parties which have acceptedﬂaf acceded to them.

If they do not comstitute legal rules in & strict sense, what
are they? What 1s their legal content? One interpretation is that
they fulfill an important function by pointing towards future meaningful
developments, which may transform these codes into clear legal standards.
At the present stage they induce (based on the consent of the interested
parties) voluntary adherence to them, and therewith usefully serve the
interests of internationsl trade. Another interpretation may be sought
in the explanation that these Codes constitute agreements by virtue of
the signatures attached thereto independently ¢f the clasgsical or con-
ventional requirement of ratification. Be that as it may, it should
be mdded, however, that as long as they do not involve a binding pro-
cedure for the settlement of possible disputes they may be compared with

the comncept of lex imperfecta in civil law.

Specinl reference is only made to the Subsidies and Counter-
valling Duties Code becnuse subsidies in exported products, especially
in agricultural products, are held as having an adverse effect on the

liberaligsation of international trade.

Codes on Subsidies and Countervailing Duties

Although not in themselves illegal under the GATT rules subsidies
on agricultural products cause distortion in international trade and
contribute to the depression of world markets, Subsidised agricultural
exports by the EEC have become a major area of friction hetween the

EEC and third countries, in particular the USA,

Subsidies are an economic advantage granted to an industry by
a government in the form of money, goods, services, relief from taxation
or other charges, such as saoclal security contributions in a way which
go beyond a simple support for production or export, and therefore dis-

¢criminate and distort trade.53
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No comprehensive definition is possible. Hewever, several
attempts have been made tco determine what measures constitute subsidies,
particularly export subsidies. In Chapter IV nf the 1TO Charter
(Commercial Policy) subsidies were regulaited, although in the 1940s they
were not gseen as a major obstacle to trade and therefore the ITO provisﬂnmf
on subsidies are not very strict. The element of serious prejudice
was considered, Export and production subsidies were distinguished
and ‘Art. 27 envisaged special treatment for primary products. Art. 2B
provided that '"mo form of subsidy was to be applied which operated so0
as to maintain and acquire more than an equitable share of world trade
in any commodity". Arts. 27 and 28 were actually transferred to thoe

GATT Subsidies Art. XVI in 1948 and during the Review Session in
54

A panel in 1948 considered the matter. In 1960 also, a GATT
Warking Party drew up a list of practices considered to be export sub-
sidiesg, but this list cannot be considered as exhaustive.ss During the
Kennedy Round the issue of subsidies and countervailing duties became
more precise, A Workinpg Party, established in 1967, continued to
study subsidies and countervailing duties and this resulted during the
Tokyo Round in the adoption of -an agreement on interpretation and appli-
cation of Arts, VI, XVI and kXII of the G.A., known as -the Subsidies
and Countervailing Duties Code, which entered into force on lst January
1980.56

Subsidy is a very complex issue and the subject of one of the
most constant tensions in internatiomal trade relations. Subsidies
are widely used by almost all countries, -either to support production,
or promote exports, especially in the predent economic climate of

5
slackening demand and high unemployment. 7

The consideration of what constitutes a subsgidy and the
criteria of a calculation of a subsidy and the determination of which

subgidies distort trade is a very sensitive issue.

The question of what exactly constitutes a subsidy was one of
the most crucial issues in the DISC (Domestic International Sales Cor-~
poration) cése.58 In this case, thé EEC filed a complaint under Art.
¥X11I:2 of the GATT againat the USA DISC tax practices, arguing that
these tax practices were inconsistent with Art, XVI: 4,

prohibiting the grant of export subsidies and therefore that they
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(a)

constituted export subsidies. The mogt controversial issuc was

whether this tax measure is a subsidy within the meaning of Art. XVI‘4
of the G.A. The Panel which was established, basgsed its findings on

the 19G0 GATT Working Parties' list of practices that were accordingly
defined as subsidies, but in its Report i1t did not come to any clear
conclusion about the issue concerned. Professor Jackson in an analysis
of this case,59 expresses the view that the "question of DISC tax
practices being a subsidy is a very close one" and he further commented
that "The Panel somewhat inconsistently and necessarily used some extra-
ordinary broad language which, 1f utilised in future disputes, could

carry the interpretation of 'subsidy' very far indeed".

At the same time parallel USA complainty against tax practices
of France, Belgium and the Netherlands were brought before the GATT
Panels, which found that the practices concerned were lnconsistent
with the prohibition on the use of export subsidies.60 Disagreements
on this matter between the EEC and the USA have not been resolved,
despite the establishment of the Subsidies Code which dealys with scome

of these fundamental issues,

It seems, however, that indecisiveness and inconclusiveness of
the Panels i# due to political influence rather than to jurisprudence
or aother reasons. Broad interpretation, as it is found in Panel
Reports, appears to be damaging to the whole GATT System, Such a
broad interpretation is an expression of the noun-application of the

law mixed up with a degree of political interference.

Subsidies as provided in the GATT.

Art. XVI of the GA.regulates the operation of subsidies,

Section A,Subsidies in general, provides no general prohibition of

production subgidies, but an obligation to limit subsidies when there
has been a sexrious prejudice to another party. Accordingly, if a
contracting party maintains "any form of income or price support which
operates directly or indirectly as to increase exports .., or reduce
imports ,... it shall notify (it) to the CONTRACTING PARTIES", More~-
over, "in any case in which it is determined that serious prejudice to
the interests of any contracting party is caused or threatened by any
such subsidigation, the contracting party .... shall discuss with the
other contracting party or parties or with the CONTRACTING PARTIES, the

possibility of limiting the subsidisation'.
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Therefore, production subsidies in general are not prohibited
while, on the other hand, they must not be used to cause injury to
other countries and distort world trade. In 1978 during the Tokyo
Round a compromise formula regarding production subsidies was reached,
and it was recognised thet certsin practices may have adverse effects.61

Section B of Art, XVI of the G.A. added in the 1955 Review
Session, exclugively deals with export subsidies. It absolutely
prohibits the grant of export subsidies in industrial broducts.

Primary products, e,g. farm, forest and fishery products, are differ-
entiated and export subsidies on those goods are ﬁermitted. Paragraph
3 providgs that "contracting parties should seek to avoid the use of
subsidies on the export of primary products™ and in any cese "such
subgidy shall not be applied in a manner which results in ... having

more than an equitable share of world cxport trade in that product

account being taken of the shares of the contracting parties, during

the previous representative period ....",

The definition of a primary product is a crucial guestion.

Primary products are congidered those of farm, forest, fishery (minerals
and now excluded). But what about processed primary products? . Are
cotton textiles a primary or an industrial. product? A primary product
is understood to undergo only "such a processing as 1s customarily
required to prepare it for merketing in substantial volume in inter-
nationsl trade”.62 Is therefore, wheat flour according to this defin-
ition a primary product? A very recent dispute between EEC and the
USA over USA subsidised sales of wheat flour to Egypt raised this

question. (Thig case is later discussed in Chapter 6, p,191).

However, according to Art. XVI, paragraph 3, export subsidies
on primary products are permitted as long as they do not take more than

an equitable share of the world export trade in that product bagsed on

the previous representative period, which is deemed to be the lagt three
years, The phrase '"more than an equitable share' raides a most

crucial interpretative problem. What is equitable? Can it ke consid-
ered as equivalent to fair? Who has the authority to determine that

question?

A Working Party in the 1955 Review Session produced some
recommendations adopted in the form of interpretative notes to Art.
63 .
XVI:3. Several Panels have studied the problem to discover and
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evaluate these difficulties. Their Reports are the only source for
guidance in answering ithig question. In 1958 a Panel on Subsidies
commenting on Art., XVI as a whole, referred in particular to the
difficulty of assessing and neasuring the effect of subsidies. This
Panel noted that statistical measures are insufficient to define the
concept “equitable share in world markets™, although shortly after in
1960 a Panel suggested that statistics "may assist in determining the
effects of a subsidy and make one element in determining the ‘equitable
share'“.64 The 1958 Panel consgidered an Australian complaint against
French subsidised wheat and wheat flour sales under Art., XVI:3 of
GATT, according to which France had displaced Australia from its
traditional markets in South East Asia and impaired its benefits under
the terms of the G'A. The crucial question was whether the French
agsistance on exportgs involved a subsidy within the meaning of Art,
Xvit3. France drew attention to an interpretative note incorporated
in Art, XVI:3 which recogniges that in certain circumstances a system
for stabilisation of domestic prices would not be considered as a
subsidy on exports and went on to argue that the assistance to its
exports fell within this meaninog. The Panel concluded that although
the French Bystém had contributed to m large extent to the increase in
France's exports and the present share was more than equitable, and
that it had caused injury to Australia's interest, yet it could not
define that system as representing export suhsidies within the meaning
of Art, XV¥I:3 of the G:A. At the same time, however, the Panel pointed
out the need for intergovernmental consultation and the necesgity for
some arrangements s0 as to take into account the interests of tradit-

ional suppliers.ss

Other Panels on Australisn and Brazilian complaints againgt the
European Community Sugar Refunds under Art. XVi:3, found that they were
"not in a position to reach a definite comclusion' about the criterion
of "more than equitable share im world export markets', although the
European Community‘'s Sugar Export Share had considerably increased,
Particularly in 1978 and 1979 compared with the previous repre-
sentatlve period Australia’s share, and even more that of Brazil, had

decregsed,

From the above discussion on the definition of subsgidies and
the consideration of the concept "more than equitable share in world
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markets" it is clear that there have not been developed so far
uniform acceptable solutions and interpretative problems exist in
almost every cage. The Panels considering the particular cases
have not reached any definite conclusions, Although Art. XVI:3
explicltly allows the use of subsidies on primary products, the
following paragraph 4 of this Article absolutely prohibits export
subsidies on other than primary products from lst January, 1358.

It is explicitly provided that Ycontracting parties shall cease ta

grant .... any form of subsidy on. the export of any product other
than a primary product which subsidy results .... for export at a
price lower than the comparable price charged .... in the domestic
market™.

Therefore, according to Art. XVI:4 relating to non-primary
products barriers to trade should be eliminated. It was agreed
by the contracting parties not to introduce new export subsidies
in parallel with an effort to eliminate eventually all existing
export subsidies. Until 31st December 1957 a standstill was agreed
on the 'introduction of new or the extension of existing subsidies’'.
This effort was not successful, however, but no further action was
necessary as the O0.E.E.C. succeeded in abolishing export subsidies

among its members under its liberalisation p'rogramme.s7

Under this programme and after the European currcncies had
improved their position, export subsidies on non-primary products
were gradually eliminated. As the O.E.E.C. became 0.E.C,D, and
the development function was added to its tasks in addition to co-
operation, the GATT took on new importance. A Review of the use
of subsidies was held in 1860 and a form of declaration was drawn up
by the contracting parties.68 Thereafter only DCs accepted the
declaration, which had binding effects on theilr future conduct. The
LDCs were not signatories to the declaration and therefore were free
to use export subsidies on industrial products. It was the first
time that LDCs were treated differently,. The LDCs are free to sub-
sldise their exports and they are unlikely voluhtarily to change
their practices, unless there are special provisions for their econ-
onic and development needs.eg With respect to primary products LDCs
should comply with the obligation expressed in paragraph 3 of GATT

Art, KVI.TO
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Where, however, an export subsidy on industrial products

causes serious prejudice to the trade of another signatory, the

matter shall be referred to the Committee, This procedure can bhe
avoided if an LDC enters into commitment to reduce or eliminate

export subsidies whem they are inconsistent with its competitive
or development needs.71 : {Special reference to

LIXs'! problems is later made in this chapter, p. 54.).

Subgsidies as provided in the Subsidies Code,

Two important questions can be put under the Subsidies Code.
1) Does it represent an improvement of Art. XVI of the GA, and 2}
Does it provide an adequate mechanism to deal with subsidies to

relieve real economic consequences'of unfalr export subsidies?

Art, 10:1 of the Subsidies Code reproduces Art, XVI:3 of the
G.A. retaining the concept of 'more thanm equitable share in Qorld'
export markets' as a measure of obligation, but this concept is given
greater precision. According to the Code Art. lozi'Tequitable share}
includes zany case in which the effect of an export subsidy is to dis-
place the exports of another signatory bearing in mind the developments
in world markets ", (Art, 10:2&) {Reference to Australian/Brazilian
case is made later in Chapter ¢, p.188). Art. 10:3 continues with the
addition that signatories to a particular code ghall not grant any forn
of subsidy which operates to increase the export of any primary product
in a manner which results in prices 'materially' below those of other
suppliers in the same market, This is an innovation and an attempt to
improve Art, XVI:3. Subsidies on primary products under these circum-
stances are therefore prohibited. Prbduction subsidi?s for promoting
social and economic policies are permissible and export subsidies are
generally prohibited according to the above-mentioned provigions for

primary products.72

The Code representsz a slight improvement on earlier GATT defin-
itions. It clarifies general éubsidies and there is, in additiom, a
list of governmental actions which are deemed to be export subsidies,
but it has not removed the difficulties in the interpretation of
"aguitabhle share'. It recognises the need for special and differential
treatment to LDCs and the possibility for LDCs to use export subsidies
for both industrial and primary products. Despite this, LDCs have
criticlsed /




criticised the Code as falling short on many of the important issues,
especially because it fails to impose an obligation on DCy ilo refrain
from subsidising exporils when directed to LDCs' markets. Moreover,
LDCs argue that the Code tails to discipline DCs by allowing subsidies
to thoze agricultural products which are alsc produced in LDCs, and
which products provide LDCs with substantial export earnings. From
the LDCs' point of view, therefore, the Code provides no substantial

improvement,

As a consequence of intense negotiations between the EEC and
the USA, the latter has now accepted for the first time an internation-
ally agreed discipline on subsidies, that is the concept of injury:

The USA has to comply with the requirement of injury before imposing
countervailing duties, whereas before, under the USA law, the criterion

of injury was not a prerequisite.74

How effective the Code could be is an open question. It is
not as detailed as necessary to deal with domestic aids which are
directed to increasing exports. Subsidies are now used in the same way
as tariffs and other restrictive practices which the GATT was establish~
ed to reduce. If the Subsidies Code does not prove able to reduce the
use of publiec subsidies, other méans will be needed to achieve that
obJective.75

Ag far as the EEC is concerned, intra~-community barriers should
have been eliminated according to EEC Arts, 30-~36.76 In the external
sphere the provisions of the G.A. in relation to the EEC Common Commercial
Policy are applied. (The direct effects of the latter provisions are
discussed in detail in the next chapter, p.86.). The Code on Subsidies
and Countervailing Duties and the Anti-Dumping Code are iﬁplemented in
the EEC by Council Reguiation 3017/79, as amended by Regulation 1580/82
and in the ECSC by Commission Recommendation 3018/79 as amended by
Recommendation 1955/82.77 Both these legal lnstruments, cancerning
protection against dumped or subsidised imports from countries not members
of the EEC, came into force on lst January 1980. They contaln similar
provisions and are directly applicable in the member states which éhall
inform the Commission about dumped or subsgidised imports. The Commission

in turn shall communicate such information to the other meumber gtates.

The Commission of the European Communities is responsible for the

application /




application of the anti~-dumping and countervailing duty law, It
receives 8ll subsidy and anti-dumping duty complaoints, and investigates
them in assistance with an anti-dumping unit whenever necessary. Under
the Rome Treaty, the Commission undertakes all countervailing and anti-
dumping duty negotiation, but it has no legislative power. It is the
Council of Ministers which has such asuthority,. Under the Paris Treaty

establishing the ECSC, the Commission receives complaints, proceeds

with investigation and has the decislon-making power. Assisted by an

Advigory Conmittee, the Commission makes recomnmendations for action to
78

be taken.

Apart from export subsidies which are largely trested, pro-
duction subsidies are not correspondingly discussed, for it is believed
that they are not distortive of trade. Most disquasions in the inter-
national fora are devoted to export subsidies, with reference to their
effects in causing distortion in world trade relations. As regards
production subsidies, there is no general prohibition, pravided either
in Art, XVI of the G.A. or in the Subsidies and Countervailing Duties
Code. The Rome Treaty as well does not expliecitly treat this issue with.
regard to its extermal relations. Nevertheless, production subsidles
should be given greater attention to the extent that, although granted
for social and economic policy objectives, they usually result in over-
production and, consequently, can lead to distortive effects on trade.
Production subsidies amount to the same results as export subsidies.
They can have, indirectly, equivalent effects to export subsidies and
therefore the issue of the former appears ta be very gengitive and some
kind of contrel over production subsidies should be carefully considered.
Az far as the countervailing duties are concerned, they are a counter- '
part to the anti-dumping duties which are levied in respect 1o low-
priced goods. Countervailing duties ¢an be levied when subsidies result
in material injury in the importing country. That country can only
impose countervailing duties when the materia} injury has occurred in a

particular sector of the economy




THE CONSULTATION PROCEDUFE

The Consultation procedure provided for in Arts. XXII and
XXIII:1 is an important element of the GATT Agreement and the first
step for the resolution of disputes. Arts., XXII and XXIII:1 comsti-
tute basic GATT procedures and should therefore be analysed with the
ultimate objective of the evaluation and better understanding of
problems concerning the settlement of disputes in international trade

relations.

Despite the fact that in the Geneva draft of the ITO, four

Articles were incorporated, one concerning the consultation procedure
and the remaining three the nullification and dispute resolution, oaly
the first Article was incorporated into the G.A.79 Then over the
years the Western nations felt a growing need to co-operate and con-
sult each other in international ¢conomic problems, The habit of
international consultation was indeed very well established by the
early 1960s, especially in emergency situations, Consultation over a
large nunber of economic problems became necessary. In fact, cansult-
tations should @ake place as freduently ag possible and as a necesgsary

prerequisite for the settlement of disputes.

Within the GATT framework and during the MTNs, where customs
duties have been eliminated in wor;d trade, the principal accomplish-
ment has been the establishment of a forum for continuing consultation.
Even hard disputes have been resolved after consultations have tgken

place.80

Art. XXIX:1 states ‘that "each contracting party shall accord
sympathetic consideration to and shall afford adequate opportunity for
consultation .... with respect to any matter affecting the operation
of this agreement" and, in paragraph 2, "..the CONTRACTING PARTIES may
... consult with any contracting party or contracting partles in respect
of any matter for which it has not been possible to find a satisfactory
solution through consultation ...". This procedure is of particular
importance to the small countries because they c¢an ask to consult and

81
they can be consulted as well,

Therefore, when a dispute between two cantracting parties to
GATT arises, the first thing the disputants are obliged to do is to
conduct bilateral oonsultations.82 If the matter is not settled after

the bilateral consultations have been exhaused, the matter is brought

before /




before the CONTRACTING PARTIES acting jointly to settle the case by

multilateral consultations.83 The procedure adopted by the CONTRACT-
ING PARTIES on 10th November 1958 84 for the resolution of disputes by
consultations is described in the GATT Basie Instruments and Selected

Documents. (7 Supplement p. 24)

However, apart from Arts. XXII and XXIXi:1 (Consultations under
the latter - see hereinafter in the Disputes Procedure Section}, there

are several other clauses in the GATT relating to thisg proeedure.85

In the case of the EEC, comsultations are conducted by the
EEC Commission, which has in fact replaced the member states and repre-
sents them in international trade negotiations in particular within the
GATT framework.'- Although the member states are also present in the
negotiations, exercising voting power, the EEC Commission has been
tacitly accepted sihce the Dillon Round as the legitimate representative
of the member states in GATT, (Further details about the EECg power to
enter into international agreements are discussed hereinafter in chapter

3.
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THE DISPUTES PROCEDMRE

Nowhere in the G.A. has there been laid down explicit and detailed
rules concerning the settlement of dlsputes - except for Arts. XXII
and XXIII copied from the ITO Charter. A proposal for submissgion of
disputes to the jurisdicetion of the International Couri of Justice
(ICJ) was pot accepted. Likewise there is no mention of any equiv:
alent provision edtablishing & GATT Court for resolving disputes or
interpreting relevant questions. The CONTRACTING PARTIES acting
Jointly is the main GATT Institution from a juridical point of view.

Arts. XXII and XXIII, therefore, comprise the main dispute
clauses in the G.A. These two Articles are the principal ones for the
settlement of disputes and they provide the procedure which is to be

87 Inter-related provisions

followed whenever a dispute arises.
concerning retaliation are found in Arts. XII:4(c) and XVIIX:2(c).
The procedure of the dispute settlement is as_follows
The first step is bilateral private consultations between the parties
concerned. If they have been unsuccessful then multilateral comsult:
ation procedure within the GATT framework is used, under Art. XXII, or
under Art. XXIXII:1l, when there is nullification or impairment of
benefits. Subsequently, if the multilateral consultation has failed
to bring & dispute to en end, a Panel or a Working Party is set up to
consider the matier, B8 Throughout the Panel or the Working Party
procedure, an attempt is made to resclve the dispute by conciliation and
where there is a clear violation of the GATT rules to obtain a withdrawal
of the dispdted actions; then the Panel or the Working Party Reports are
submitted to the CONTRACTING PARTIES acting jointly. Before the case
is referred to the CONTRACTING PARTIES, the Directur General of the GATT
is often asked ta act as a mediator or c¢onciliaetor in the disputes after
consultations have not been successful. The CONTRACTING PARTIES have
Jurisdiction ‘over the final disposition of the dispute procedure’. 89
The CONTRACTIKG PARTIES acting Jointly in the first instance may make
recommendations or give B ruling. If these measures are not followéd
they “may authorise a contracting party or parties to suspend the
application to any other contracting party or parties of such conceassions
or other obligations under this agreement as they determine to be
appropriate in the clrcumstances'. (Art. XXII1I:2)

It is evident, however, that the suspension is ineffective when
it is applied by a small natlon against a large nation whose volume of

exports to the small country are negligible.go The suspension as a

threat /




threat is often ignored by a large nation and as a sanction does not
really work, Finally, Art. XXIII:2 suthorises official retaliation
and withdrawal from the G.A. as the ultimate sanctions. Under this
clause if the application of any concession or other cohligation is, in
fact, suspended the contracting party shall be free to withdraw exclus-
ively from the G.A. after writtemn notice to the Executive Secretury.gl
Art, XXIII does not move, however, towards a more powerful sanction.
The measure which the CONTRACTING PARTIES should take is to suthorise

a large number of contracting parties to éuspend concession towards an
offending party, but this sanction is very weak. As Dawm gays "The
CONTRACTING PARTIES have manifested a great reluctance to authorise the

retaliastion that constitutes the heart of the GATT onforcement".92

However, no other sanction is imposed on a contracting party
violating the GATT rules or acting inconsistently with those rules.
In order to invoke Art. XXIII there is no need for any breach of the
G.A. It is enough if the benefits of any contraéting party are being
nullified or impaired as a result of the application of any contracting
parfy'slmegsure when certain conditions are met, even though no other
party is responsible for this injury. Moredver, if a contracting party
violates its obligatiops under the GATT rules, and this results in the
nullification or impairment of benefits of another contracting party,
this is called “prima facie nullification or impalrment"” of benefits

requiring counter—evidence.93

Presently there is no direct appeal according to Art. XXIII by
individuals. A private person can usually only make a camplaint to

GATT through his governnment.

Nevertheless, the waiver exception provided for in Axt. XXV:5
congstitutes a very 1ﬁportant mechanism in GATT for the settlement of
disputea.g4 Waivers are measures which constitute exceptions to the
GATT obligations granted by two-thirds of the contracting parties. They
legalise pa;ticular restrictions which otherwise would be illegal.
Waivers are mechanigms which not only help avoid disﬁutes, but 8lso
help settle éxisting oneés and prevent them from being raised in the
future.95 Moreover, it is worth mentioning hexre some of the most
important disputes which have been raised in GATT throughout its exist-
ence. In the first two decades (1948-1968) about sixty (60) cases were
brought against contracting parties to GATT with reference to Arts.XXII
and /




and XXiIIX, The majority of them are complaints alleging some violat-
ions of the GATT obligations 96 and on various matters. Clearly the
1952-58 period provided the highest number of digputes. After that
there was a decline in the volume of disputes, partly due toc an improve-
ment in world trading conditions. During the interim period between
the Dilion and Kennedy Rounds four cases were brought by the USA and

one by Uruguay which actually constituted fifteen (13) separate com-
plaints against fifteen developnad countries.97 Half of the complailnts
brought before the GATT during this period, resulted in the settlement
of disputes by agreecument. Only one, the Netherlands' complaint against

the USA resulted in retaliation by suspending concessions.98

The decline of disputes between the contracting parties to
GATT in the 1860s gave the hope. that the disputes would he resclved

between the disputants through conciliation.gg But this was not proved

true, The 1970-1975 period was characterised by a revival of disputes. -
Thirteen (13) complaints were ilnitiated. Eleven of them were brought
100

by the USA which seems to have at that time lost gome of its power.

The USA threatened to withdraw from the GATT entirely and declared ta
some extent a 'trade war' against the other GATT parties, particularly
against the EEC member states. - It became evident meanwhile that the

GATT's legal system was unable to cope with major world trade problems.

During the 1975-1980 period not many disputes were brought to
GATT. The characteristic feature of this period is that most
complaints have been raised against the EEC's agricultural palicies,
Most of them (8ix out of ten) gsfter consultation between the disputants
arrived at a bilateral solution and terminated any procedure being
raised under Art. XXIII of the G.A. Nevertheless, four out of the six

101
can be defined as complaints brought against the EEC's policies.

Finally, during the 1980-present periocd there is a revival of
complaints brought to GATT. The EEC's CAY is again the centre of the
complaints, mainly brought by-the USA against the EEC Agricultural
Policy. '

An examination of thesc last two periods of the evolution of
the GATT digpute settlement procedure, and generally of the GATT system
overall make it guite obvious that the EEC and the USA are the principal
nations dominating GATT affairs. Their movements greatly influence
the world trading system. (The particular disputes za2re examined in

depth later in Chapter 6, pp. 183, 187).

The /




The EEC's existence, however, has had an impact on the GATT
legal system, and especially on that of the settlement of disputes.
Even its establishment as a customs union had raised legal problems and its
compatibility with the GATT System is not yet definitely settled.
Subsequently the EEC and the USA have become the central partners in
disputes, It is not absolutely clear if the individual EEC member
states would have been involved in so many disputes within the GATT
system, but it is rather easier to conclude that the EEC as a bloc
has had an impact on the increased number of disputes within the GATT.
In particular its protectionist measures for the controversial CAP
has led to a largely increased number of disputes involving the EEC

and third countries, mainly the industrialised countries.




CRITIQUE AND EVALUATION OF THE GATT DISPUTES PROCEDURE:
PROPOSALS FOR REFORM.

It is increasingly evident that the GATT does not work
satigfactorily. In the current economic climate constraints in
trade relations have developed and disputes have arisen bhetween DUs
on the one hand and DCs and LDCs on the other, Above all hetween the
USA and the EEC serious frictions are now more frequent tham ever,
They concern in particular trade in agricultural products which are not

treated in the G.,A, in the same way as industrial products.

The GATT has not proved successful in accommodating the inter-
ests of the DCs and especially the interests of the developing world,

Its rules, obsolescent and increasingly ineffective, need some kind of

reform. An overall reform would be greatly desirable: however, this
is not feasible at the present. Therefore improvements to the GATT
system should be done on a small scale, Several areas in the GATT

legal system need attention - e,g. lnstitutional weaknesses, QRs, but
above all spedial attention should be paid to the GATT dispute settle~-
ment procedure. There is no doubt that there has been widespread con-

sideration for the need for the reform of the latter.

Historically, the dispute settlément procedure was based on
the idea that the GATT might diSEUSs trade problemg in their early
stages and thereafter, these problems would be dealt under the proced-
ure which was envisaged in the ITO charter, Due to these reasons Arts.
XXII and XXIII appear to be weak and unable to deal with the current
world trade proﬁlems. Over the first two decades of the GATT's exist~
ence, economic problems were not so pressing and enabled governments to
co~operate at a satisfactory level. However, under the current ebonom—
ie circumstances; and the tendency towards protectionist measures, the
institutional weakness of the GATT System, and especially the dispute
settlement machinery, has become evident. The parties to the GATT.
seem reluctant to co-operate and they devise techniques in order to pro-
tect their domestic markets frﬁm foreign. competition. Departures from

R the rules then is not an exception,

Therefore, there has been growing criticism of the ineffective-
ness ¢f the GATT System and the inadequacy of ity dispute settiement

machinery, in particular that of the Panels or Working Parties., Severe
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criticism has come from the USA, especially during the adoption of
legislation and, in particular, of the Trade Act of 1974, when crit-
icism was expressed im Congress over the GATT law and its procedures.
It proposed revision of the overall S8ystem of GATT with particular
reference to ihe dispute setflement mechanism, The criticism sought
revision of the GATT System in order to bring it into line with present

economic circumstances.

However, there are many obstacles in the reform of the dispute
settlement system. The world-wide membership of GATT is one of them,
thereby the required unanimity is impogsible to achieve. Furthernore,
the USA believes, as Professor Jackson says, that "the EEC has been
among the more difficult obstacles to the potentiality of reform of the
GATT Institutional Systemiloz In fact, the EEC combined with the
Associated Countries is a strong force against USA interests in trade

negotiations.

A great difficulty in resolving disputes rests also with the
Panels which have not sufficiently developed. That is, the machinery
for resolving disputes is rather ineffective. The Panel members are
in principle independent of their governments and are supposed to be
impartial, but in practice, they cannot act independently from their
government's policy. They are persons residing in Geneve and there-—
fore known to each other. Diplomatic pressure and influence is always
present, As Jackson says, when corsidering the DISC casg '"the polit-
ical forces (involved) are inapproﬁriate as an adjudicatory procedure
that needs to develop confidence and trust".lOB Panels have been
proved inadequate to bring a dispute to an end. They mostly play the
role of conciliators and frequently refer the case to the CONTRACTING
PARTIES for further consideration, Lack of confidence in the Panels
and the inadequacy of enforcement of their recommendations or findings
ia customary. There is no doubt that the GATT System needs improvement
which can be achieved by reference to the rulaes of law rather than to
political or economic factors. Professor Jackson supports the view
that the most important of all is trust and confidence in the Systen.
He believes that sanctions are inappropriate at this stage and not
welcome by the contractihg parties. He scknowledges the inadequacy of
the Panels and further argues that the establishmeqt of a permanent
"eadre of international civil servants" would help the System improve
as a8 system of concilistion or adjudicatiaon. He proposes settlement

of disputes by negotiation and agreement. He makes a concrete pro-

posal for resolution of trade and ecconomic disputes, and suggests that

if /




if consultations have been unsueccessful, any member feeling unsatis-
fied may address a request for mediation assistance to the Director
General of GATT who may offer mediation gervices if he deemg it
appropriate. He would make concretc proposals for improvement of
the system even before a Panel or a Wbrking Party is initiated.m4
Protesgor Dam, too, expresses a more or less similar point of view

as regards the role which the Dirvector General can play. .He argues
that information should be provided to Panels or Working Parties
either by certain contracting parties or by the Director Genmeral him-
self, who may be inICharge of preparing a Report and who can require
the contraeting parties to provide him with relevant information.

The role which the Director General iz called on to play is very
important indeed in the improvement of the dispute settlement systenm,
Thereforé, advantage of this opportunity should be taken, given that
he is in a more privileged position than Panels or Working Parties.
He hag trained personnel, staff and 30 on, at his dispesal and can
properly investigate the matter and reach a gquick and concrete con-

1
clusion. i

The role of the Director General as a mediator or conciliator
ig favoured hy many coniracting parties and has bheen put forward on
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several occagions.

In this context proposals for improvement and amendment have
been made during the Tokyo Round. A Canadian proposal stresses the
importance of Panels as being the most appropriate and major dispute
settlement body. The EEC proposed that disputes should be zettled
by diplomatic arrangement rather than quasi-judicial determination.
The GATT Secrétariat proposed that customary practice ‘and an under-
standing on dispute settlement elaborated upon the customary practice
should not be negligible in the dispute settlement procedure. Within
the 'Framework Group' proposals have also been made, stressing compul-

- - 107
sory consultations. 0

A Brazilian proposal pointed out the inadequacy of the.GATT
system to accommodate  the interests of the LDCs and the ineffectiveness
of Part Ivlof the G.A. In the context of differential and non-recip~
rocal treatment of the LDCs' trade, discussed during the Tokyo Round,
the Brazilian Goverament considered that certain very specific except-
ions should be added to those already existing, in favour of the LDCs,

e.g., a provision of a standing legal basis with greater security for

the /




the GSP while it could maintain its present non-discriminatory and
n-reciprocal nature and a provision in the GATT to enable a DC to

negotiate a "preferential' concession witbh the LDCs in the same way

8s they are negotiated under MFN rules, It generally points out that
the power-orientated GATT system might be changed to a more rule-
orientated system for the benefit of the weak.los The need for an

effective dispute scttlement and enforcement (binding) mechanism is
everywhere recognised, but none of these proposals have been accepted.
There should be no'illusions whatsoever, that a unanimous acceptance
is possible, In this respect it has been proposed that a separate
protocol of the dispute procedure should be established and applied to
the signatories, with the hope that a great number of countries wouid
subscribe, Radical changes are unacceptable. Small-scale reform,
as most authors suggest,w9 in the.improvement of the system, is the

most sppropriate.

There is no doubt that comsiderable improvement of the GATT
legal system has been achieved by tﬁe negotiation and adoption of
codes in the course of MINs. As far as the dispute settlement pro-
cedure itself is concerned, no corregponding code has been established,
but several norms and techniqués for resolving disputes have been
developing over the major tariff and trade liberalisation rounds.
Nevertheless, there has been growing support for the'establishment of
a dispute settlement code. A paﬁel of the American Society of Inter-
national Law, contemplating the =adoption of several codes, suggests
that a uniform procedure be establishe& in resolving disputes. Also, i
it has been suggested that there he egtablished a separate and independ-
ent dispute settlement mechanism for each of the various agreements
(Codes). Already in the Subsidies Code, and in the Code on Government
Procurement, separate dispute settlement machinery has been established.
This hes been & decisive step towards the improvement of the settlement

of disputes.

Therefore, a permanent body, constituted of 1ndependent experts
known for their abilities and experience in international trade relations
aspisted by Panels or Working Parties, should be established for resolv-
ing disputes. That is, a decision-making beody should be esiablished,
whose decision should have legally binding effects as well as an adequate
machinery for enforcement of the findings or recommendations, or prefer-
ably decisions, of the appropriate bodies. It is believed that

sanctions /
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sanctions at intermational level are not appropriate, but neverthe-
less, at international economic level some strong kind of enforcement
should be established so as to strengthen and improve the system anad
so as not to leave it to the discretion of the contracting parties.
The practice so far has demonstrated that retaliation is absolutely
ineffective and therefore asnother stronger form of sanctions is
required. Retaliation is uscless if taken by small contracting
parties. In that respect LDCs should be given special attention.
They should subscribe to the codes and participate fully and effect~

ively in the dispute settlement and survelllance procedures.

In the GATT Ministerial Declaration of November 1982, a
little progress was made in the improvement of the systen. Although
in principle, willingness of the contracting parties for amendment is
apparent, in practice no effective measures have been taken for
resolution of disputes. It is encouraging, however, that the good

offices of the Director General are recognised although no formal

agreement for consultation has been reached,




DEVELOPING COUNTRIES AND THF GATT

The GATT system in principle accommdédates both developed and
developing countries' trade, primarily that relating to industrial
products. Agricultural products are included in this system, but
they are not actually regulated the same way as industrial products.
The liberalisation process, however, is, 1n practice, almost exclusiv-
ely limited to DCs' trade which export the bulk of the industrial
products.

The legal position of LDCs in the GATT is very important, and
many légal issues are raised.llo Does the MFN clause of egual treat-
ment apply or are different levels of economic development to be taken
into account? Does the GATT sufficiently accommodate the interests and
needs of the LDCs? Is the GATT able to offer a greater number of bene-

fits to LDCs?

The existing legal and economic order based on the principles
of equality, non-~discriminatory treatment and reciprocity, has become
insufficient to accommodate the interests of the LDCs. Ag a result
of the original system the gap in economic development between DCs
and LDCs has widened. LDCs felt that they are exposed to discrimin-
ation within the existing economic system and the rules governing
international trade. The legal framework centred around GATT has not
been on the whole beneficial to LDCs. The liberalisation process was
egpecially directed to industrial products of interest to DCs.
Products on which the LDCs had a coﬁﬁarative advantage heve not been
liberaliged or have ﬁeen later subjected td several restrictions, i.e.
textiles subject to quofas. Also, the existing protectionism in

agricultural products is harmful {o LDCs' export opportunities.

In fact, since the establishment of the GATT, effdrts have
been made so that more favourable treatment be accorded to LDCs. Art,
XVIII relating to trade pfoblems‘in LDCs provides them with rights and
privilegés. The Hebherler Report in 1958 entitled "Trends in Inter-
national Trade" pointed out the need for export growth im LDCs and
that tariffs and other barriers raised by DCs were detrimental to

11
trade in which LDCs had a special interest. t

The culmination of these efforts was the creation of the United
Nations Conference on Trade and Development (UNCTAD) in 1964, i1z
because LDCs felt that GATT was not the avpropriate forum for them to
get the desired modifications in the internationsl trade system. In

some /




some ways departure from the MFN principle was the only answer to
the developmeht needs of the LDCs. With the addition of part IV

in 1964, the MFN principle and the principle of reciprocity gave way
to the differential treatment in favour of the LDCs. Part 1V pro-
vides for an exceptional and more favourable treatmeni for LDCs, but
this seems rather temporary and there is no provision for ecstablish-
ing the legal basis for permanent preferential treatment in favour

of LDCs.

The LDCs therefore have demanded further changes in the existing inter-
nationﬁl legal order. Efforts concentrated in UNCTAD led to the
adoption of the Charter of Economic Rights and Duties of States, the
so~called New International Economic Order (NIEO) on 12th Decenber,
1974, concerning, among other aspects of interpational trade, promot-
ion of development of LDCs, preferential treatment of LDCs and non-
reciprocal concessions. Meanwhile the North-South Dialogue was begun
in Parig in 1979 covering raw materials, development and financing.ll3
Within this framework two reports, the Brandt Reports, have been pub-
lished relating to the development needs of the LDCs urging the transfer
of capilital and technology to the third world and the elimination of
disparity smong the nations. The Brandt Report I or 'Programme for
Survival' met with sn unwillingness on the part.of the DCs to implement
its groposalg.114 The Brandt Report II or 'Common Crisis' published

in February 1983, is more concrete in its proposals, but its implement-
ation is still uncertain because the DCs are very much concerned with

their ecomomic problems at home.115

Nevertheless, the need for a New International EwwshicOrder is
universally recognised, Proposals for modification of GATT have on
several occasions been made. The modification of the existing legal
systém depends on a more active participation of LDCs. In the course
of MINs bnly a limited number of LDCs take part, although formally a
great number of them participate in the GATT. Their bargaining power,
therefore, so essential to this end, is rTather limited. Consequently,

11
products of particular interest to LDCs are excluded. 6

Nevertheless, there is a change in the 0Xd Intermational
Econonic Order today as far as the advanced LDCs, the so-called RICs,
117
are concerned, and a great deal of economic power has passed to them,
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Suhsequently the rules governing economic and trade relations should
be changed to accommodate the new pattern 0f economic development.
The U.N. Commission of International Trade Law tUNCITRAL) has alrerdy
taken the first steps and in 1978 a Working Group on the NIEO was
establighed to deal with questions of law.l;8 in fact, the existing
legal rules and principles governing international trade have largely
become ineffective and cbhsolete and are in need of review, revision
or extenaion. The GATT agreement is now required to take into more
serious consideration the development needs of the Third World, The
only solution to the modification of the existing system which should
be to the benefit of the LDCs, 1s that they must participate more

erfectiveiy in the international decision-making process,

Deviatidn from the MFN principle and that of reciprocity has
frequently taken place in favour of the LDCQ. Arts. XVIXI and XXIV
and the Generalised System of Preferences are the most important appli-
cation of the principle of di!tereﬁtia] treatment in international
trade relations. Nevertheless, this treatment in favour of the LICs
is on an exceptionsal aﬁd temporary basis, It was only at the con-
clusion of the Tokyo Round MTNs that the.CONTRACTING PARTIES decided
to initiate a differential and more favourable treatment to LDCs on a
permanent basis, although the developed countries insisted on soue
kind of reciprocal concessions by the most advanced LDCs. The .LDCs
had atrongly urged the permanent establishment of this principle during
the Tokyo Round, since their initial ob jective of modiiicntion_of the
MFN principle was impossible, éiven that this would require unanimity.
The differential and more favourable trgatmenf, or the so-called
‘Enabling Clause’ negotiated within fhe"Framework Group' in the course
of the Tokyo Round MTNas, 1s the result otitramepdous efforts made by
LDCs to establish a permanent deéiatioq from the MFN in favour of their
trade, but it falls short of their demands to modify the GATT legal
structure, which remains their long~term objective. 0f course this
treatment desiéned to liberaiise LDCs* trade must‘not create obstacles
te other countries' trade, nor pre?ent further liberalisation at MFN
rates.;lg The Enabling Clause, nevertheless, ism a step forward. It
provides the legal basis which sets up a permanent.legel framework for
differential and more favourable treatment of LDCs in ‘international
trade relstions notwithstanding the provisions of Art. I of the G,A.,

despite the criticism that its provisions remain rather vague.
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Moreover, the establishment of the Agreements or Codes at the
conclusion of the Tokyo Round emphasiges the need for gpecial treatment
to third world countries, particularly for improving their position in

the international framework of the conduct of world trade.lzo

The Tokyo Round was called to eliminate not anly tariffs bat
more importmntly NTBs. The charter of the NIEO explicitly demands their
elimination, but the perplexity of the NTBs' issuve gives no hope for
greater trade liberalisation, In particular, products of special
importance to LDCs are not sufficiently liberalised. Agricultural
products with the only exception of tropical products, which are of
great significance to developing countrieg, are not éufficiently
treated within the framework of MTNs. LDCs demanded that special con-
sideration should be accorded to their e#ports and, ih particular, to
leaat developed countries' (LLDCs) exports, in the application of NTBs.
All the Codes contain, however, sone important elements of LDCs' trade
liberalisation but a lot of criticism has been difected against them
as they are designed to protect Noerth-North trade from new barriers.
Under the Bubsidies Code, which is of particular importance to LDCs,
LDCg are permitted to use subsidies on both industriél and primary
products, Art, 14 of this Code, specifically recogunises fhat subsidies
are aniintegral part of the economic development of LDCs; provided that
they shall not prejudice the trade interests of another signatory. The
Customs Valuation Code pravides for technical assistance to LDCs. The
Cade on Technical Barriers to Trade,piovides that LDC& "should not be
expected to use international standards including test methods which
are inappropriate to their development, financial and trade needs'.

The Code on Government Procurement includes the LLDCs among 1ts benefic-
iaries, even if they do mnot subscribe to the Code. The Code of Conduct

promises a change in the rules of the behaviour of the DCs as well.121

After the Tokyo Round a very important question to be comsidered
is the implementation of the Codes concerned. DCs seem reluctant to
recognise the need for permanent differential treatment of LDCg and are
constantly demanding concesgsions from the NICsz. The LDCs on the other
hand, are not satisfied with the results of the Tokyoc Round. They
point out that henefits to LDCs are limited, because products of great
importance to them-are execluded from the liberalisation pracess, such
as textiles, footwear, etc.; VERs and OMAgs (Orderly Marketing Arrange-

ments) have dangerously proliferated; existing QRs are not negotiable

and /




and Safeguard Measures have not been agreed. The Codes could heve
been more favourable to third world countries if the LDCs had more
effectively participated in the negotiations. Few LDCs, however,
have subscribed to the Codes. Needless to say that it is in their
interest to subscribe to them and more actively press towards their
implementation, in'particular, 1o the implementation of the provisions

which are of interest to them.l22

The same treatment towards the LDCs is re-emphasised also in
the QGATT Ministerial Declaration of Novembher 1982, The contracting
parties are urged, i.a.to implement more effectively part IV of the
GATT and the decision of 28th November 1979 regarding "differential
and more favourable freatment, reciproecity and fuller'participétion
of LDCs", to improve the GSP, to reduce or eliminate NTBs, to strengthen
the technical co-operation programme of GATT and to examine the pros-
-pects for increasing trade between DCs and LDCs and the possibilities

under GATT for facilitating this objeotive.123

In conclusion, the LDCs have not greatly benefited from their
participation in the GATT and in the MINs, conducted under its auspices.
This is particulariy irue for the LLDCs, for which no special refereéée
is made in the GATY, even in part IV. The LDCs could have benefited
further if they had heen better organised within the Committee on"Trade
and Development'in the GATT and more active in the UNCTAD. Subsequently,
they could have made any necessary efforts to improve their position
under the GATT sSystem. Through UNCTAD they could Buccessfully press
for gréater trade liberalisation in products of special importance to
them. UNCTAD is indeed an important forum for international negotiat-
ions concerning changes in the world trading system, As an example,
the GSP negotiated in UNCTAD in 1968 was later incorporated into
GA'I‘T.Iz4

Likewise some concesaionsg from the NICs may be beneficial as
long as they are asble to improve their situation and partiecipate more
fully in the G.A. In fact, during the Tokyo Roumnd, the LDCs have
affirmed that as their development proceeds they are willing to assume
more cbligations.125 Their attention, thercfore, shauld be directed
not only towards exceptioans or preferenées but nlso towards increasing
their volce and also their responsibilities in international organisat-

ions. It is important for LDCs to be united and it is encouraging that
they /
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they do s0 on a large number of questions, It is of great sig-
nificance that the pattern of world trade law has already changed
from the MFN principle and that of reciprocity to the principle of
non-reciprocity and differential treatment for LDCs, but there
remaing of even more fundamental importance the implémentation of

this achievement towards which increased efforts are required.

59




CHAPTER 2.

NOTES
1. Peter Gray, A Generalised Theory of International Trade, (1976),
pp. 12-56; I. Pearse, International Trade, (1970); B. Hazani,

P, Sgro, D. Suh, Non-traded and Intermediatc Goods and the Pure
Theory of International Trade, (1981); J. Bhagwati, Trade Tariffs
and Growth, (1960), pp. 311-325 and 339-361; B. S. M. Beresdsen,
Regional Models of Trade and Developmeni, (1978), pp. 9-23.

2. Quoted in Miltiades Chacholiades, The Pure Theory of Interpational
Trade, (1973), p.13 ff.

3. G. Haberler, The Theory of International Trade, (1956), pp.l25-175
and 221-226.

4, I, Pearse, InLernatigpal Trade, (1970), pp. 270-273, 319-360,
598-601 and 157-1G1.

5. J. M, Letiche, R. G. Chambers and A. Schmitz, The Development of gains

from trade theory: Classical to modern literature,-in J. M.

Foundations, (1982), p. 91-149.(at p.96).

6. Bertil Ohlin, Inter-Regional and International Trade, (1933),
Appendix I.
7. Paul Ellsworth, The International Kconomy, {(1969), pp. 19-189,

224~-241 and 558-581.
8. Ibid, pp. 19-18%.

9. Ralph Haughwort Folsom, Corporate Competition Law im the European
Communities, (1978), Chap.2.

10, Gerard Curzon and Victoria Curzon, The Management of Trade Relations
in GATT, in A. Shonfield, (ed.) International Economic Relations of
the Western World, 1869-1871, (1976), pp. 142~143; Fortune, July
1949 and September 1949,

I11. Robert Hudec, The GATT Legal System: A diplomat's Jurisprudence,
4 Journal of World Trade Law, (1970), pp. 615-665; GATT and G.A.
are interchangeably used througiout this thesis and both refer
to the General Agreement on Tariffs and Trade.

12. John Jackson, Legal Problems of International Economic Relations,
(1977), p. 396,

13. /

60




13.

14.

16.

17.

18.

i9.

20,

21.

22,

24.

25.

26,

27.

Ibid.

George DBronz, An International Trade Organisation: The Second
Attempt, 69 Harvard Law Review, (1956), pp. 440-476.

The USA has never ratified the G.A. Canada has been the only
country which consistently supported the GAYT.

The Communist countries had not participated in GATT and reifused
t0o sign the Final Act. Recently most of the Eastern European
countries have joined,. Czechoslovakia was the first Communist
country which signed and has retained its membership in GATT
since 1855, The USSR delegate to the regular Session of the U.N.
ECOS0OC in 1955 raised the question of reviving the ITO charter,
despite a thorough denunciaiion of the documént made by the USSR
in 1948,

Malcolm Shaw, International Law, (1977); Max Syrensen, Manual
of Public Intermational Law, (1968), pp. 128 £f.; Robert lHudec,
The GATT Legal System., A Diplomat's Jurisprudence, 4 Journal of
World Trade Law, (1970), pp. 615-665,

Gerard Curzon, Multilateral Commercial Diplomacy: The GATT and
its impact on National Commercial Policies and Technigques, (1968),
p. 34; Robert Hudec, The GATT Legal System. A Diplomat's
Jurisprudence, 4 Journal of World Trade Law, (1970), pp.615-665.

When performing any officlal decision-making function, the parties
shall be referred to as the "CONTRACTING PARTIES"™ in capitals in
accordance with the usage in the literature. When they are
referred to as contracting parties in small letters, they imply
the participating countries which constitute the GATT.

John Jackson, op. cit., in Note 12, p.418; International Trade
Centre - Basic Instruments and Selected Documents/GATT, 21 85/44-70,.

BRISD/GATT, 25 S/37, L/4715.

Kenneth Dam, The GATT Law and International Xconomic Organisation,
(1970), p. 2b Notes.

BISD/GATT, 13 S5/67 (1965).

Customs Regime between Germany and Austria, Protocol of March 19,
1931, Public Law International Cases, (1931), pp. 26-31,

Johm Jackson, op. cit., in Note 12, p. 515.

John Jackson, World Trade and the Law of GATT, (31960}, p.2489.
Australia was the only State which objected to the MFN clause in the
ITO Charter,

61




27. Document UN A/CN, 4/287 and ADD 1 (MFN).

28. Article 2 allowing existing preferences to continue was finally
adopted into the GATT legal system, despite USA objections, when
it became apparent that USA efforts would not succeed.

29. Document (MIN) op. cit., in Note 27 in the Treaty of Cyprus signed
in 1960, there is a promise to grant MFN treatment, The Republic
of Cyprus shall by agreement on appropriate terms accord MFN
treatment to the UK, Greece and Turkey, in connection with all
agreements whatever their nature,.

30. Document (MFN) op. cit., in Note 27.

31. Ibid,.

32. Gerard and Victoria Curzon, op. cit., in Note 1G, p.158.

33, BISD/GATT, 45/81 (1956).

34. BISD/GATT, 135/111 (1965).

35, BISD/GATT, 125/47 (1964).

36. Tigani I. Ibrabim, Developing Countries and the Tokyo Round

i2 Journal of World Trade Law, {(1878), p. 1-26.

37. GATT/CONTRACTING PARTIES 38 Session, Doc. W.38/4/29 November,
1982, p.s6.

38. John Jackson, op. cit., in Note 12, p.310.

39, Andrens Lowenfeld, Public Controls on International Trade,in

International Economic Law, Vol.&8 (1979), para.5.11, p.197.

40, Robert Hudec, The GATT Legal System and World Trade Diplomacy,
(1975), Chap.21; Japan still imposes restrictions on industrial
products except for those imposed on public policy grounds; e.g.
drugs, pormnography et al.

41, John Jackson, World Trade and the Law of GATT, (1969), p.31l.

42, Ibid. p.310; also, BISD/GATT, 255/68, Report of a Panel adepted
on 18 October 1978, L.4887 (EEC Programme of Minimum Import Price
Licence), and BISD/GATT, 11S/94 and 55 (¥rench import restrictions).

43. Gerard and Victoria Curzon, in Shonfield, op. cit., in Note 10,
p.215.




44 The Provisians of Arts. XI-XV and the I[MIF rules relaling 0 exchange
restrictions have the same effscts: the restrictions in the
importation of goods,

45. GATT: A Legal Guide to the Tckyo Round, 13 Journal of Worid
Yrade Law, (1979), p.529.

46, GATT CONTRACTING PARTIKS, 3B Session Doc., W 38/4/29 of November,1982.°

47. As a result of the Kennedy Round, the Anti-Dumping Code was estab-
lished ir 1967 with the abject of reducing and further eliminating
distortions in international trade. The Anti-Dumping Code in

conpnection with Art. VI of the GATT (ref. to Anti-Dumping and
Countervailing Duties) provides for the imposition of anti-dumping
duties in case of dumping. Art. VI lays down the definition of
'dumping' as 'the importation of & product at less than its

normal value'. In such & case heavy anti-dumping duties can be
imposed by the affected party provided that dumped sales cause or
threaten to cause material injury. During the Tokyo Round a
revigion of the Anti-Dumping Codé was agreed.im order to bring
some provisions (concerningVigggg‘ggié.determination of 1njury,
price undertakings, imposition and cellection of anti-dumping
duties) into line with the relevant provisions of the Subsidies
and Countervailing Duties Code. LDCs demanded revision of the
Code concerning mainly provisions relating to goods exported by
them into DCs' markets. The EEC had incorporated the Anti~
Dumping Code by its Council Regulation, 459/69.; For more
information see also, Ivo van Bael, Ten years of EEC Anti-Dumping
Enforcement, 13 Journal of World Trade Law (1979), pp.395-408;
European Court: Dumping of Japanese Bearings, 13 dJdournal of
World Trade Law (1979), pp. 361-364.

48. The purpose of the Code or Agreement .on Customs Valuation is to
interpret Art. VII of the GATT, to the effect that "a fair,
uniform, and neutral system (is established) for the valuation of
goods for customs purpouses that prec¢ludes the use of arbitrary or
fictitious customs velues",

Ad valorem duties used in the past in effect constituted NTBs and
thug five alternative mcthods were set, the most important of which
takeg into account the inveoicé price. The application of the new
standards will have beneficial effects by ensuring uniformity

and simplicity in the valuation of imports. - Specifically the Code
can benefit the LDCs. They, in fact, had put forward an alternative
text proposing & ten year extension instead, Disputes could he
settled not hy recourse to Art. XXIII but by reference to a Committes .
on Customs Valuation, assisted by a technical sub-committee, with

the possibility of the cstablishment of a Panel; TFor further details
gee also, GATT: A Leganl Guide to the Tokyo Round, 13 Journal of
World Trade Law, (1979); Bela Balassa, The Tokyo Round and the
Developing Countries, 14 Journal of World Trade Law, (1980), pp.
93-118.

49. /

63




19.

50.

52.

The objective of the Code on Import Licensing was to ensurc that
that import licensing requirements did not erect any barriers to
free movement of goods. Accordingly, this agreement atiempts

"to simplify and bring transparcncy to the administrative pro-
cedures and practices used in internationsl Lrade, and to ensure
the fair and equitable application and administration of such
procedures and practices”. Automatic and noan-automatic licensing -
the latter laid down by this code and including procedures relating
to the administration of gquotas or other forms of import restrict-
ionsg - ghould not have restrictive effects on imports; See ulso,
Bela Belassa, 7The Tokyo Round and the Developing Countries,

14 Journal_gf World Trade Law, (198Q), pp. 93-118.

Distortions on trade are sometimes due to differences between
national standards and technical regulations. Examples of such
can be new techmical regulations, guality standards, testing and
certification methods, and for reasonsg of safety,health, consumer
or environmental protection and other purposes, The GATT Code on
Technical Barriers or Standards Code covers industrial and agri-

cultural pEbducts and aims (as explicitly referred to in Art.2:3.)
to make world~wide inter-governmental co-operation possible and to

edtablish uniform international standards and regulations, This
can be achieved by abolishing only those differences which con-
stitute harriers, The principal benefits expected, however, are

the encouragement of governments to review their policies towards
international harmonisation of standards and regulations, and
stimulate more effective implementation of international standards.
Not only national governments, but alsc local governments and other
various bodies are requested to base their import standards on
lnternational standards. Moreover, within this framework the

LDCs should be given special and differential treatment. The EEC
and the USA were the principal parties which wanted this code to be
established, and had long claimed that JFapan uses technical barriers
and other equivalent practices as ways to keep out their exports.

For further details see also, R. W. Middlcton, The GATT Standards
Code, 14 Journal of Worid Trade Law, (1980), p.20l1; Financial
Times, 21st March 1980; J. J. Bourgeois, The Tokyo Round Agreements
on Technical Barriers and Government Procurement in International and
EEC perspective, 19 Common Markei Law Review, (1982), pp. 5-23.

The Code on Government Procurement is excluded from the application

af the GATT rules, Under it, national und foreign suppliers should
receive identical treatment as regards tenders for purchases of
products and for services. The aim of the asgreement was to liberal-

ise formal and informal methods of govermment procurement and event-
ually to establish an international framework for government pro-
curement: that is, to make laws, regulations, procedures and
practices more transparent and to ensure that they did not protect
domestic products or suppliers, or discriminate among foreign
products or suppliers, Detailed rules are provided in respect. of
tenders and full details must be published to enable all suppliers to
subpit tenders, which must be opened publicly. LDCs in relation to
their development should be given the opportunity with technical
agsistance of submitting tenders.

6L




52.

57.

58.

59.

0.

61,

62.

63.

64,

65.

66.

67.

68,

Bela Balassa, The Tokyo Round and the Developing Countries,
14 Journal of World Trade Law, (1980), pp. 93-118.

Colin Phcgon, GATT Article XVI:3; LExport Subsidies and "Equitable
Shares'". 16 dJournal of World Trade Law, (1982), pp. 251-264.

J. Cunnane and C. Stanbrook - Dumping and Subsidies, (1983).

Patrick Low, The Definition of Export Subsidies in GATI'.
16 Journal of World Trade Law, (1982), pp. 375-390,.

Tokyo Round, Report by the Director General (1979), Vol.I;
BISD/GATT 278/31 (1979-1980).

Re-Dumping proceedings concerning certain kinds of women's shoes
originating in Brazil, Common Market Law Reports, (1982), p.4l6 .
Re: Slaughter of Hill Cattle in S8cotland, Common Market Law
Reports, (1979) p.505, Re: Refunds on Exports of Sugar -

Australia V. European Communities, Report of the GATT Panel, L.4833
Common Market Law Reports, (1980), p.238. Re: Anti-Subsidy pro-
ceedings concerning certain stainless steel bars originating in

Brazil -~ Common Market Law Reports, (1981), p.131,

BISD/GATT 235/98 (1876), Panel Report 4422.

John Jackson, The Jurisprudence of International Trade: The
DISC case in GATT, 72 American Journal of International Law, (1978),
pp. 747-781.

BISD/GATT 23S/114 (1976); 238/127 (1976) and 238/137 (1976) ;
Financial Times, 5th November 1982.

Tokyo Round Report op. cit., in Note 66.

Edmond MeGovern, International Trade Regulation, (1982), p.258.

Colin Phegan, op. cit., in Note 83, pp. 251-264,

BISD/GATT 9S/185-187 (1961),

BISD/GATT 7S/46-55 (1959), Report of 21st November 1958, L/924.

BISD/GATT 2658/290 §L/4833 and GATT Doc. L/5051/1980,

K, Dam, op. cit., in Note 22, Chap.B, pp. 132 f%f.

BISD/GATT 985/185-194 and 32 (1961).




69,

70.

71.

2.

73.

4.

75.

76.

77.

78.

78.

8C.

81.

82.

Lorenzo L. Pcrez, Export Subsidies in Developing Countries and
the GATT, 10 Journal of World Trade Law, (1876), pp. 529-545.

GATT: A Legal Guide t¢ the Tokyo Round, 13 Journal of World
Trade Law, (1979), pp. 436-446,

ibid: also see Abdulgawi A, Yusuf, *'Differential and more
favourable treatment" The GAUL'L Enabling Clause, 14 Jourmal of
World Tradc Law, (1980}, pp. 488~507; Tokyo Round Report op. cit,
in Note 56.

‘Vijay Laxman Kelkar, GATT: Export Subsidies and Developing

Countries, 14 Journal of World Trade Law, (1980), pp. 368-372.

Subsidies Code, 18(1) International Legal Materialg, (1973),
»p. 579-620.

Injury exists when the subsidised exports cause or threaten to
cause material injury to an established industry or materially
retarding its esiablishment. The volume of imports, their price
and the consegquent impact assessed in terms of production arc the
principal factors cohcerned.

Robert Baldwin, Beyond the Tokyo Round Negotiations, Thames
Essay, p.21 ff,

Peter Oliver, Free Movement of Goods in the EEC, (1982),

0.J. L/338/1979; BISD/GATT 265/17% (1980); 18 International
Legal Materials, p. 261; EEC Council Regulation 3017/79;

(0.J. - L.339/21 December 1978}, . as amended by Reg. 1580/82;

(0.J, - L.278/22 June 1982) and ECSC Commission Recommendaticn
3018/79 (0.J. - L.339/21 December 1873) as amended by Commission
Recommendation 1955/82 (0.J. - L.215/22 July 1982). For more
detailed and recent information see J, Cunnanne and Clive Stanbrook,
Dumping and Subsidies, (1983).

1bid,

John Jackson, op. cit., in Note 41, p.165.
P, Ellsworth, op. cit., in Note 7.

Working Party Report adopted on 28th March 1866, BISD/GATT,
145/59 (1866); L/2165 Consultation under Art, XXIT:2,

In the GATT we can find several clauses which obligate the parties
to GATT to consult in specific instances (Arts, II:5, VI:7, VII:1,
VIII:2, XII:4, XIIT:4, XVITI:7, XVIEI:12,16,21,22, XIX:2, XXIT,
XXTIIX:1, XXIV:7, XXV:1; John Jackson, The GATT as an instrument
for the settlement of trade disputes, 61 American Society of

International Law Proceedings, (1967}, p. 144 ff.




83,

B4,

85,

86,

87.

88,

89,

90,

91.

93.

94.

g95.

The contracting parties are not obliged to bring the matter to
GATT or to submit it to arbitration.

BISD/GATT 73/24, (1958).

Some examples are referred to here: Art. VIT relating to the Laws
and Regulations concerning valuation for customs purposes; Art.
XIX concerning emergency action on imports of particular products;
Arts, XII and XIV relating to consultation procedures for BOP
reasons which are in particular guite elaborate and complex. Over
the first years of the GATT's existence on several occasions the
CONTRACTING PARTIES had adopted rules concerning the initiation of
BOP consultations and many times BOP consultations have been held:
Jack Jackson, op. cit., in Note 41 pp. 682 and 696-706; Working
Party Report with referepnce to the U.K.import deposits; BISD/GATT
1858/210 (1972), L/3528, BISD/GATT 14S/160 (1968). Consultations
for BOP restrictions in 1966; BISD/GATT 98/190. During Poland's
accession to GATT consultations were held with particular reference
to QRs maintained by Poland on BOFP grounds, BISD/GATT 9S5/18 {(1961),
7S/95 (1959), 185/212 (1972), 35/173 (1955), 28/89 (1954) and VII/93.

Robert Hudec, The GATT Legal System and Worid Trade Diplomacy,
(1la7s8y; K., Dam, The GATT Law (1970); John Jackson op._c¢it., in
Note 41,

BISD/GATT 95/18-20 (1961) and L/1642 at 2 (1961).

A Panel is composed of individuals chosen for their personal
capacities and they are free to deal with the matter not acting
as representatives of their pgovernments, nor being influenced by
them (although this is not always the case), A Working Party is
composed of represontatives of contracting parties including even
parties to the dispute. Panels or Working Parties, considering
disputes, play to some exient, the role of an internal tribunal.

John Jackson, op. cit., in Note 82, Gilbert R. Winham, The Mediat-
ion of Multilateral Negotiations, 13 Journal of Woxrld Trade Law,
(1978}, pp. 193-208,

Michael Handel, Weak States in the International System, (1981).
The weak states often export a high percentage of their GNP, but
very frequently they export to relatively few states.

For more details see Johm Jackson, op. cit., in Note 82;
BISD/GATT 145/18 (1966),

K. Dam, op. cit., in Note 22,
John Jackson, op. cit., in Note 41, p.1B0.

G. and V, Curzon, pp. cit., in Note 10, pp. 215 and 232,




95,

96.

87,

98.

99,

100.

101.

102.

103.

104,

105.

106.

107.

108. /

K, Dam, op. cit., in Note 22; Canada-USA Automobile import
restrictions, see Johm Jackson op. cit., in Note 12;
BISD/GATT 138/112 (1965); New Zealand waiver propossl, see
R, Hudec, op. c¢it., in Note 40,

Chicken War, see in R. Hudec, op. cit., in Note 49; John Jackson,
op.cit., in Note 50, and H. Walker, Disputc Scttlcment and the
chicken war, 58 American Journal of International Law, {1964},

pp. 671-685. Chile's complaint V. Australia, BISD/GATT
V27193 (1952); 1Italy V. Sweden Doc. L/215 (1954), L/328(1855),
BISD/GATT 35/8 (1855); French import restrictions BISD/GATT,

118/55 (1963).
Uruguay V. 15 Developed Countries, BISD/GATT 118/56, 95 (1863).

The Netherlands case, R, Hudec, op. c¢it., in Note 40, and
BISD/GATT 1S/32, 15/23 and 145/214.

Conciliation under Art. XXIII, Decision of 5th April 1966.
BISD/GATT 14S/18 (1967).

R. Hudec, op. cit., in Note 40, Ch. 20.

USA complaint V. EEC minimum import prices for processed fruits

and vegetables, BISD/GATT 255/68 (1978); Australian complaint

V. EEC rcfund on exports of sugar, BISD/GATT 26S/290 (1978),L.4637.
Brazilian complaint V. EEC's refunds on exports of sugar,

BISD/GATT 278/69 (1979), L/501l1. Chilian complaint V. EEC's
restrictions on imports of apples, BISD/GATT 275/98 {(1979)

L/5047.

John Jackson, The Crumbling Institutions of the Liberal Trade
System, 12 Journal of World Trade Law (1978), pp. 93-106.

John Jackson, op. cit., in Note 5&, pp. 747-781.

John Jackson, Governmental Disputes in International Trade
Relations: A proposal in the context of GATT, 14 Journal of
World Trade Law, (1980), pp. 1-21; Robert Hudec, GATT or GABB?

The future design of the GATT, 80 The Yale Law Journal, (1971),
pp. 1299-1386G,

Kenneth Dam, op. cit., in Note 22.

Gilbert R. Winham, op. cit., in Note 89, pp. 193-208.

C. ¥, Teese, A view from the dress circle in the theatre of
trade disputes, S The World Economy, (March 1982), pp. 43-60.

68




108.

1058,

110.

111,

112.

113.

114.

115,

116.

117,

118.

119.

120,

121,

George Alvares Maciel, The Internaiional Framework for World
Trade, Brazilian propesals for GATT Reform, GATT Lectures in
Commercial Diplomacy, No.3.

Robert Hudec, in his book "The GATT Legnl System and World Trade
Diplomacy', suggests ‘hit by bit' improvements to the sgystem.

T. N. Stinivasan, Why Developing Countries should participate
in the GATT System, 4 The World Economy, (1882), p.85 f£f.

Dupuy Renée-Jean (Ed.) The Right to Development at International
Level, Hague Academy of International Law; U.N, University
(1980); I. Tigani, Developing Countries and the Tokyo Round

12 Journal of World Trade Law, (1978), pp., 1-26.

United Nations, Yearbook, (1964), pp. 195-205,

Lars Anell and Birgitta Nygren, The Developing Countries and
the World Xconomic Order, (1980).

NORTH-SOUTH: A programme for survival, Brandt Report No.I (1980);
North-South Pialogue; The Community should take the lead,
Commigssion of the European Communities' Background Report,

11 th June, 19831,

Financial Times, 10th February 1983, and Scotsman, 12th February
1983.

Tigani Ipbrahim, op. cit., in Note 1ll1, pp. 1-26.
Michael Handel, o¢p. cit., in Note 90, Chap.5.

Kawal Hogsaim, (ed.) Legal Aspects of the NIEQ, (1380)

W. Arthur Lewils, The Evolution of ‘the International Economic
Oxder, (1978), pp. 67 ff., See also, Jamison M., Selby UNCITRAL
considers Work Programme for NIEG, 74 American Journal of
International Law, (1980); pp. 958-961.

Abdulqawi, A. Yusuf, op. cit., in Note 71.

Dupuy Rene-Jean, op . cit., in Note 111; GATT, A Legal Guide
to the Tokyo Round, 13 Journal of World Trade Law, (1979).

Bela Balagsa, op. clt., in Note 48; European Commission
Background Report; The Community and the Tokyo Round, 13th

December, 1979,




122,

123.

124,

125.

Roveri M., Stern, The Accommodation of Interests hetween
Developed and Developing Countries, 10 Journal of World Trade
L.aw, (1976), pp. 405-420; Bela Balassa, op. cit., in Note 48,

GATT Ministerial Declaration of 23-29 Novewber 1982.

Brandt Report I, op, c¢it,, in Note 128; Closer collaboration
between UNCTAD and GATT could be beneficial for LDCs, A very
significant step was taken in 1964 when the International Trade
Centre was created under the joint control of GATT and UNCTAD.
(BISD/GATT 218/44-70),

Robert Stern, op. c¢it., in Note 122,

70




CHAPTER 3.

THE EXTERNAL TRADE LAW AND POLICY OF THE EUROPEAN COMMUNITY

This chapter aims to deal with the legal aspects of the external
trade of the European Community, with particular reference to commercial
agreements, to association agreemenis, to the contributien of the
Eurcpean Court of Justice (ECJ) in the evolution of externel trade law,
and to the position of the Community within the international legal
system. Explicit rules governing these aspects are provided for in
the Rome Treaty, e.g. Arts. 110-116, 131~136, 228, 238 and furthermore,
Acts of the Community Institutions have been enacted so as to regulate
their development. These aspects will be discussed and analysed,
however, as an important and fundamental pre-requisite for the present

study.

Internaticnal Legal Personality of the European

Community.

The legal percgonality of the EEC is provided for in Art, 210
which states: "The Community shall have legal personality".l
This implies that the Community, within the limits of its law, has
the power to represent iis menber states in internationazl fora, accept
international responsibility and conclude international agreements with
third countries. The Treaty, as the 'Constitutioan' of the European
Community provides, therefore, the Community with the legal basis for

its external relatians.

The Community's power to enter into agreements -in the external
sphere and to replace its member states at intermatianal level is not
only an external phenomenon, or otherwise a phenomenon of legal recog-
nition by third states, but also has its internal implications. it
assumes the existence of a common agreement in the internal sphere
which would entitle the Community institutions to represent the Cdmmun—
ity and the relevant interests of the menber states externally. The
member states have transferred to the Community all the necessary power
to conclude commercial, (tariff and trade) agreemenis under EEC Arts.
110-116, but they have been reluctant to do so when agreements include
more than commercial aspects. €.g. the association agreements incor-
porale not only commercial but also other aspects for which the member

states /
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states still retain negotiating power and therefore, they are not

included in the comnmon Community policies such ag aid, transtfer of

technology, In this case the Community institutions act together

with the member states in the so-called 'mixed procedure’'. Over
this issue, however, controversies befween the Community and its

member states involving political issues, in particular that of the

2
surrender of sovereignty, have often arisen.

The Community's legal personality, however, in entering into

international agreements has been largely recognised by third states,
Most of thesc states have entered into agreements with the Community
and have accredited diplomatic representation to it. Thexrefore, by

doing so they have recognised the Community as an entity of inter-

national law. Some COMECON countries and, in particular the USSR,

have not yet recognised the Community, although 1n the early 1970s

the Soviet leaders had expressed an interesti to negotiate with the
Community as such. But!. the Community had turned down the proposal

obviously because it did not want to facilitate integration among the

COMECON countries, Romania is the only CMEA country today which has
negotiated an agreement with the Community.3 The USSR has entered

into negotiations with the Community over fishing rights,but no
agreement has been :I:'e::wl:m-d.z1 No other country has at least directly
denied the existence of the EEC under international law, With part-
icular reference to the GATT, where the EEC represgsents its member
states in multilateral trade talks, no participating country has ever

raised this question.

The capacity of the Community to enter into intermnational agree-

ments, either explicity provided for by the Treaty or conferred on it

by Community Acts, is in fact a demonstration of its legal personality.

The Community, in order to support its legal personality, may rely

on the case law of the Intermational Court of Justice which in an

advisory opinion of 11 April 1949, acknowledged that "the U.N, had the

legal capacity to make all international claims for the reparation of

injg@ies even against a defendant state which was not a member of the
[
U.N.ﬁ/ The Community can invoke this provision especially when a

claim against her is made. However, the ECJ has lately extended i1ts

Jurisdiction over the external powers of the Communlty and has

strengthened and confirmed the Community's legal personality in its

externel relations. The EEC, in its concrete practice, has largely

extended its external powers and has concluded a great number of Treaties

with third countries, concerning mainly commercial issues.
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The Role of the Eurcopean Court of Justice in the External
Relations of the European Community.

The ECJ has since 1970 incrcasingly expanded the international
legal capacity of the European Community. In the historic case of
the European Road-Tranéport Agreement (KRTA), the EEC wember states
thenselves entered, in 1962, into an agreement with certain other
European states over a common transport policy of the Community.
However, as this first ERTA never came into cxistence, a second ERTA
was negotiated in 1967 and concluded, also by the EEC member states,
in 1970. The ERTA casc is extremely important for defining the
external legal capacity of the Community, because it deals with the
question of the Community's competence over external relatiocns,
especlally where there is no express Treaty provision. The negotiation
and conclugion of the.ERTA by the member states provoked objeclions by
the Commission of the Eurcopean Community. A controversy between the
Commission and the Council of the European Community had arisen over
the extent of the Community's treaty-making power deduced from explicit
treaty provisions or from Acts of the Community Institutions. The
Commigsion filed a complaint against the Council arguing that it, the
Commission, should have carried out the relevant negotiations and
asked for nuilification of a Counecil Communigue (of.20~21 March 1970
Session) approving a "mandate to allow the member states to continue

7
negotiations for the conclusion of the ERTA".

The ECJ had to decide whether the member states were capable of
entering into international agreements concerning Community competences,
This depended on whether the Community has the capacity to enter into
international agreements beyond the powers conferred on it by the
Treaty, or deduced from Acts of Community Institutions, Meanwhile,
Council Regulation 543/1969 providing for common rules had been enacted
‘'on transport policy. The Commission contended that it, and not the
member states, had the power tov represent the Community in the external

field.

The ECJ in ita judgement 8 held that when the Community enacts
common riules in order to implement common policies '“the member states
no longer have the right, acting individually or even collectively, to
undertake obligations with Lthird countries which affect those rules"
and when "such common rules come into being the Commumity alone is in

a position to assume and carry out contractual cochligations towards

third /




third countries affecting the whole sphere of application of the
Community legal system", and it reaffirmed the doctrine of parali-
clism by stating that "with regard to the implementation of the pro-
vision of the Treaty the system of internal measures may not therefore

be separated from that of external relations".

The Court relied on Council Regulation 543/69 and recognised
the Commissaicn's competence to negotiate international agreements,
not only when such a power is derived from explicit treaty provision,
but also from Acts of Community Institutions. Nevertheless, the ECJ
did notlt go thus far teoe declare the ERTA as violating Treaty rules
because pragmatic considerations had to be taken into account. The
position of the non-~European Community states was considered,. Re-
negotiation of the ERTA by the Commission would have harmed Community
interests in the outside world, in particular because negotiation for
the ERTA had started by the member states before Regulation 543/89 had

/ come into force. Another policy reason why the European Court of
Justice did not find the casc as inconsistent with the EEC provisions
and did not order re-negotiation, was that the Eastern Buropean
countries would have qmdﬁﬁkumé;%he(n&eftunagzﬁ*&w,géﬁ as negotiator in

the Agrcement.

In the next case, the Local Cost Standard Case 9 the European
Court of Justice was requested by the Commiggion to give an opinion
in accordance with the provisions of Art. 228(1),(EEC), a’s to whethexr
the Community had the power to comclude an agreement (an understanding
on a Local Cosi Standard which would be established for export trans-
action within the OECD), or whether the menmber states had concurrent
power in the field. | The European Court of Justice at first considered
that the understanding constituted an agreement within the meaning of
Community agreements concluded with third states, and then went on to
examine whether or not.the Community had the power to enter into this

particular agreement; it also examined the nature of the understanding,

and concluded that this understanding falls within the CCP provision of
the Rome Treaty - i.e. Art,113. Accordingly, when a common policy is

cstablished, it is intended to serve the interest of the member states,
and, therefore, it would be inconsisteﬂt if the member states had con-

current power in this field.
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The European Court of Justice in this case went further than

e,

in the ERTA -case and confirmed the exclusive competénce of the

T s AT

Community in the external trade field. This case, therefore, has

R .10
particular importance for the discussion of our topic.

Another important case concerning the Community's capacity in
the external field is opinion 1/768 of the European Court of Justice,ll
on the Draft Agreement on a European Laying-up Fund for Inland Water-
way Vessels, The aim of this Agreement was to set up a fund in order
to alleviate the economic problems resulting from over-capacity and
fierce competition between inland waterway vessels on the Rhine and
related waterways. Parties to the agreement would be the Kuropean
Community (with the express participation of six member states -~ i.e.
the Benelux Countries, Germany, France and the UK,) and Switzerland
{(because the Rhine-Moseclle waterway has been largely utilised by the
Swiss). There was in the European Community agreement as to the
representation of the Community by the Commission and the participat-
ion of the above six member states in their own capacity. This was
justified for historic grounds, This agreement was linked with the
Mannheim Convention of i868 and the Convention of 1856 on navigation

of the Moseclle, to which the six EEC membexr states were parties,

The Commission asked the European Court of Justice whether the
Community and Switzerland were entitled to delegate decision-making
and judicial powers to the Fund.12 This case, however, has to be
seen from the point of the Community's competence to enter into inter-
national agreements. Arts, 74 and 75 of the Rome Treaty lay down
provions for the establishment of a common transport policy; but, no

measures of implementation of this policy had been taken. In view

of this and in accordance with earlier judgements of the ECJ, the
question was whether the member states had the competence to represent
the Community externally, or whether the internal powers of the Com~
munity would be extended to the external field. In its opinion, the
European Court of Justice held that it did not matter that the common
transport policy had not yet been implemented, and repeated the doctrine
of parallelism according to which internal powers of the Community can
be extended to external relations, and furthermore said that the Treaty
mwaking power of the Community flows from provisions of the Treaty

creating the internal powers, This constituted a development of the
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Principles laid down in earlier casecs. Iﬁ ithis opinion the ¥uropean
Caourt of Justice recognised the Community's competence to enter inte
international agreements, even though no commen rules for a common
transpori policy had been iaid down, On the other hand, 1t did not
reject the member states' participation in the agreement, reasoning
that their involvement was necessary for the attainment of the pro-
‘poscd amendments to the earlier conventions. The ECJ thus re-
affirmed its willingness to strengthen the Community's treaty-making
power in the area of external relations. Ag Hardy 13 puts it,
commenting on the opinion: "This is one illustration of the Court's
pre~occupation with the need that the unitary nature of the Community
shculd be reflected in its external relations - that is, it is the
Community as such which should take 1ts place on the internationsl

scene ,... "

Another important case concerning the representation of the
Comnunity to the outside world is the international agreement on
Natural Ruhber,l'4 conducted within the UNCTAD framework. At the
beginning negotiations were conducted by the Community and its member
states, but shortly after, the Commission felt that it should exclus-
ively participate in the negotiation of this agreement and brought a
case before the European Court of Justice under the procedure of Art.
228 (EEC) and asked if the member states are capable of participating
as well, The ECJ had to consider if the agreement fell within the
context of the CCP and, if so, whether the member states could effect-
ively participate. On the firgt question the Court held that the
matter fell within the CCP and the Commission therefore had exclusive
competence to participate in the Draft Agreement. But in this spec-
ifiec case it went on to say that since the member states were to bear,
together with the Community, the financing of the scheme (commodity),
they too should participate in such negotiations. However, the Court
held that until the matter of financing was definitively resolved
internally within the Community, both the member states and the

Community should participate in the relevant negotiations.

From the abouve surveyed cases, we can conclude that the inter-
national legal capacity of the Community has been gradually enhanced.
The European Court of Justice has greatly contributed to this deveiop—
ment with the resuli that the Commission's views in all the cases
since FRTA have prevailed before the Court (ECJ)-]'5
The /
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The powers of the EEC in the external sphere, although limited at

the time of its establishment, have, in the course of the time, been
extended, with the consequence of a relative reduction of the member
sLates' powers. The doctrine of parallelism as Hartley 16 says "has
triumhad”, and we can, morcover, observe that the ECJ has even gone
further than parallelism to state that the EEC can exercise in its
extarnal relations more competences than that of Lhe internal sphere,

supporting thus the Commission's views,

Commercial Agreements

The commercial provisions of the EEC Treaty are the most impor-
tant and detailed aspect of the external relations of the Community.
They are mainly contained in EEC Art. 110-116 relating to CCP, but
they can alsco be found in other provisions, such as EEC Arts. 18, 19,
27, 28, and 2% relating to CET. Under Artsz, 110~116 the Rome Treaty
empowers the Community to enter into agreements involving tariffs and
trade with a great number of countries or group of countries. These
are, 1n the following chapters below, distinguished as associated
countries, industrialised countries, non-associated countries and
state~trading countries, according to their geographical positiom or
stage of economic development. These agreements cover a wide field
including amongst other things, movement of goods and transfer oif

payments,

Artg. 110-116 lay down a cammon approach to trade in the exter-
nal field, which may involve, to a great extent, both economic and
political aspects, Judge Pescatore has defined "the commercial policy
(as meaning) all measures intended to regulate economic relatioms with
the outside world."17 The extent, however, to which a common commer-
ciﬁl approach to the outside world has been achieved is discussed
below. The establishment of the CCP is indeed of fundameﬁtal import~
ance for the Community to the extent that it strengthens its unity and

its future existence.lB

Art, 110, EEC, together with Arts. 18, 19 define the CCP
cbjectives, This Article, also read together with the preamble to
the EEC Treaty,emphasises that the object of the Community is to con-
tribute to the harmonious developnent of world trade, the progressive
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abolition of restrictions on international trade, and the lowering
0of customs barriers. This committment is further emphasised in EEC

Art. 29 as far as tariff liberalisation is concerned,

During the transitional period (Arts, 111 and 113 (EEC)) and
according to Council Decision 1273/61 (9th October 1961)19, the
member states were to co-ordinate their policies and progressively
standardise commercial agreements concluded with third countries.
These agreements were not sxtended beyond lst January 1870, The Com-
munity would then undertake the application of a common policy and con-
clude trade agreements with third countries, Nevertheless, individusal
member states were left free to derogate from the Council Decision
1273/61, and to take some measuresof commercial policy until the end of
the transitional period, provided that these measures did not constitute
an obstacle to the establishment of the CCP. However, according to
Council Decision of 16th December 1969 20 gsome national measures which
did not present great difficulties in the establishment of the Common
Commercial Policy could be prolonged for one year and in no case later
than 3lst December 19872. That would happen when particular difficul-
ties - economic, political and technical - were involved, which would
make the Community's involvement impossible, An example concerns the
COMECON countries, apart from Romania, with which still no Community

2
agreement has been achieved, for obvious political reasons, 1

With respect to tariff agreements, Art.lll EEC gave the Com-
munity the task of negotiating on the bhasis of common customs duties,
whereas the other aspects of CCP were to come under full Community

2
competence when the CCP would be implemented. .

Art,113 is the principal provision of the CCP, for it aims to
regulate commercial policy measures after the transitional period.

It provides that "The CCP shall be based on uniform principles parti-

cularly in regard to changes in tariff rates, the conclusion of tariff
and trade agreements, the achievement of uniformity in measures of
liberalisation, export policy and measures to protect trade such as
those to be taken in case of dumping or subsidies', Therefore, common
principles were to have been adopted by the ond of the tramsitional
period and it is the Council which would procead with the implementation
of those principles. It is not absolutely clear under this provision
whether after the transitional period the Community would be responsible
for the conduct of negotiations and the conclusion of commercial agrae-
ments. As regards the procedure, negotiations are conducted in accord-

ance with Art.1313:3 by the Commission in consultation with a special
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Commi ttee (The Article 113 Committee) appointed by the Council and
composed of representatives of member states, The power to conclude
guch agreements is vested with the Council (Art.114). A necessary
pre-requisite for the negotiations ig that internal agreement should
be rgached within the Community. In that respect, however,

sone controversy had arisen as to the method of implementing a

common policy and the range and manner of exercise of the Comnmunity's
external responsibilities. The Commission's view is that a related surwy should
be carried out, When for legal and other reasons, the Community's
negotiating capacity is limited, member states can conclude agreements

with third states, as in the case of agreements with COMEQGON countries.

Art, 113 (EEC) refers to the measures that can be taken in the context
of the implementation of the CCP, Besides tariffs, QRs are also in-
cluded as regards unification of liberalisation measures, The' EEC
Treaty provides for abolition of (QRs in the internal sphere but measures
of export policy are left to be regulated by the CCP, Furthermore,
Art.113 is restricted to trade issues and it does not embrace measures
such as transportation, exchange restrictions,‘gg_gl.24' 0f course,
tariffs and to some extent QRs are measures that have been subjected

to treatment under the GATT rules. In this context liberalisation in
tariffs has been remarkable, but the use of QRs as protective measures
of internal markets has been dangerously increasing to the detrimeat of

world trade,.

Art, 113 alonmg with 116 is the most important in practice today.
Accordingly, it is the Community that conducts negotiations based on
unitorm principles with third countries and organisations of an economic
character, The European Court of Justice has recently examined its
Jurisdiction and the Community's competence over commercial policy in
the external field. Examples of such cases are the opinions 1/75
and 1/78. In these cases the Court has confirmed the Community's
competence and has decided that Art. 113 should be widely interpreted
for the attainment of the objectives set aut in the CCP mmwiaaions.z5
The Court held that the Community is empowared to enter into mnegotiat-

ions in respect of CCP provisions without excluding altogether the

member states. However, in every cmse particular circumstances have
to be taken intco account. In view of the Court's decisions, the
Community's capacity has heen improved and strengthened. The wmenmber
states'/
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states' involvement has had to be limited to matters belonging to

their jurisdiction. The ECJ has tried to exercise a kind of conirol
over external trade and has contributed to some extent to the devel-
opment of the CCP, although the member gstates still have a role to play.
I{ is clear that, where no common Community measures have been taken,
member states are left free to take any measure of commercial policy

provided, of course, that they do not infringe Treaty provisions.

Art,115 EEC, provides for 2 procedure which enables member states
after authorisation from the Commission to take protective measures.
This is, in fact, a derogation from Arts. 9 and 30-36 (EEC) which pro-
vide for free-~movement of goods in any member gtate. It would be
greatly desirable if member states would not apply Art.115 but the fact
is that it is being increasingly used, although the member states re-
quire the authorisation of the Commission for any such measures,usually
in the form of import licenses. The fear has been expressed that non-
application of Art,115 "would frustrate rather than enhance intro-
Comruni ty trade".26 In practice the Commission, following the lead
given by the Court, has been exercising close supervision of all actions

of member states.

Having examined the legal aspects of the CCP as provided for in
the Treaty, and considered the development of the commercial policy of
the Community, we can finally ponder whether the Cohmunity has succeed-
ed in establishing a CCP in accordence with the Treaty provisions, and,
if not, how far it has gone, Art.113 EEC provides that in the adoption
of a CCP uniform principles should be applied. It does not expressly
provide for the establishment of a common policy as such; only in the
transitional rules (Art.111l) is mention made of a common policy. There
ig no doubt, however, that common policy should be based on uniform
principles but the provisions of Art.11l3 are not absolutely clear, and
no detalls are given for the adoption of these principles. Different
opiniong have been expressed. One of them supports the view that the
CCP is not intended to be really a common one in the sense of béing
carried out by the Community in the way the CAP is, but rather a co-
ordination by member states of a policy based on uniiorm principles.27
The concept of co-ordination, certainly, is less than common policy.
The procedure for the establishment of a CCP whether caerried out by
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80




co~ordinated action of memher states based on uniform principles or
by concerted action of member states is ambiguous. Furlthermore, a
comparison of Artg.110-116 with Arts.38-47 relating to CAP or with
Arts .74, 75 with reference to the common transport policy, leave the
reader with the impression that ihe founders of the Treaty were not
exactly agreed as to the concept and application of the CCP or Lhat
they had realised the difficulties arising from the implemenistion
of a CCP. However, if one analyses the concept of the CCP in the
context of Community objectives und the technical necessgsities of
international commerce and commercial policy in our times, lie can

come to a comprehensive definition of this concept.

The Commission, although supported by the European Court of
Justice, is not able by itself to formulate s CCP, Of course, we
must not underestimate its efforts towards the creatioa of a CCP,
Nevertheless, the real power rests with the Council, which is cou~
posed of representatives of the member states, and it depends on them
to proceed to the implementation of a common policy. The approach
taken by the Council is similar to that taken by the member states.
As P, Leopold says "The Council keeps balance between the developnent
of the Community and the desires of the member states“.z8 The Couneil
seems to have no real intention to interpref these provisions and
widely clarify them, Indefinite and unclear interpretations prevent
the CCP from being fully implemented, Therefore, it is evident that
there is no political willingness on the part of the Council to deter-
mine the application of the CCP, In fact, it ig a matter of surrender
of sovereignty which the member states have so jealously s&feguardod‘2
However, apart from this, implementation of a CCP is not only a Community
matter. The CCP is addressed to the outside world and thereforc exter-
nal influences and different economiec, legal, political and social de-

velopments need to be taken into account.

There is no doubt that many commercial agreements have been con-
cluded by the Community,ao but not all areas of commercial activities
have been covered under CCP, As an example tariffs have heen regulated
by common measuresg, but although highly relevant to commercial pelicy,
they do not constitute the main part of commercial agreements, Whether
all trade agreements should bec concluded by the Community is open to

doubt. This, of course, requires reciprocal effort on the part of
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third countiries, parties Lo the agreements. For example, in the

case ol Eatern HEuropean countries, it has for purely political pur-
poses been accepted that member states can still have individual
co-operation agreementis, buit an ohligation to consult the Commission

3.
fully on the terms has been introduced in 1975, .

Numéerous efforts, political activities, programmes and proposals
from the Commission, have been made towards a CCP,. As a result many
trade agreewents have been concluded, but despite this we are not in
a position to conclude that CCP has been fully implemented, The
increasingly depressiung economic circumstances, the uncertainty over
the legal issues and the involvement of political issues have made amnd

will make the full implementation of a CCP very difficult.

Agsociation Agreements

Although the concept of association is nowhere defined in the
Rome Treaty, Arte., 238 and 228 lay down the rules for its consgideration;
particularly, Art, 238 provides that "the Community may conclude with
third countries a union of states or an international organisation,
agreements establishing an association involving reciprocal rights and
obligations, common action and special procedures, Association agree-
ments do not only include provisions concerning tariff and trade matters, -
but also development assistance, transfer of technology, capital flows,
ete. The concept of association is much wider than that of commercial
agreements and, therefore, the procedure of an association agreement is
more complex and stricter than for a merely commercial agreement.
Narmally they constitute preferential agreements and, as such, they
raise the question whether they conflict with the GATT law, The
asscociation agreements with the overseas countries and territories
aiming at their economic and social development (131-133 EEC) had been
sought to be included in the BEC Treaty as a condition of its establish-
ment (Haberler Report). Later, in 1973, when the UK joined the Community
she wanted her dependencies to have special links with the Community and

r 3
she became partly responsible for the negotiation of the Lome I Cbnvention.g

An association arrangement congists of twe or more countries or
groups of countries which grant each other, unilaterally or reciprocally,
duty-free access to their markets of their domestic products or groups
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of products, or access at lower than normal rates of duties. It
is doubtful, however, if they constitute a free-trade area within

the GATT framework, although the MEC wants to dcfine thoem as FTAs or

alt least one-way FTAs aiming at liberalising trade.

Three types of association have been defined:
(1) Association as a preliminary to membership of the European Community;
(2) Association as a special form of development assistance, and (3)
Association as a substitute for EEC membership. (Further details in
Chap.5, p.140). For the conclusion of an association agreement, the
Commission of the European Communities negotiates and the Council con-
cludes the agreement (Art,.228, EEC) on hehalf of the EBEC, acting unan-
imously after consulting the European Parliament.34 The ECJ may be
consulted, especially as regards the compatibility of the proposed
agreement with the EEC and particularly if an amendment is required
(Art. 236 EEC). Representatives of the member states,too,part;cipate
in the negotiations as observers to follow the Commission}s workl The
principal organ of negotiations is the Council of Association, composed
of members of the Council and the Commission of the EEC on the one hand,
and the representatives of the Asmsociated States on the othor.35 When
association agreements include development ald provisions, ec.g.
association agreements with the overseas countries, the 'mixed procedure'
is used.36 In those cases, the Community and the member states can act
together in order to nepgotiate internationmal agreements. These agree-
ments are called "mixed agrsements', Such agreements are ratified by
the individual member states and also approved by the Council on behalf
‘of the Community, A mixed agreement with particular importance to
the Community is the Loné II Convention, negotinted by both the member
states and the Council. {Further details are discussed later in
Chap.5, p.147. In the negotiation of association agreements with
Turkey and (reece, member states were also involved. If an assocliation
agreement is a preferential agreemént, and usually it is, in'order to
work legally within the GATT framework and in accordance with its
rules, it must provide for the establishment of a customs union or a
free trade area. The asscciation agreements, especially those including
development assistance, do not appear to be free trade areas, although
the EEC argues in favour of this designation. (Further details are

discussed in Chap.5, p.,144 ) -
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International Agreements and Community Law

As has been discussed above, the Community has the legal
capacity to enter into commercial agrecments with third countries
(Art. 113 EEC) or with international organisations of an economic
character (Art. 116 EEC), As far as commercial - taridiff and trade -
agreements are concerned, the Community has replaced the member
states, since the date of commencement of the application o the CCP,
i.e. 1st January 1970, and has assumed jurisdiction im this area in
the sense that all rights and obligations of member states have been
transferred to the Community. Howevey, when special circumstances
are involved (see e.g. Opinion 1/78) or for political purposes {see
e.g. Co-operation agreenments with COMECON countries), member states
can act together with the Community.37 The Community, therefore,
has exclusive jurisdiction in commercial policy matters and as such
represents the member states 1n GAT!' and conducts all negotiations,
participating as a contracting party, although voting power ig still
exercised by the member states. The other contracting partiea to
GATT have accepted this situsation and thus far no contracting party
has raised the guestion of the legality of the participation of the

Community in the negotiations.dB

The commercial agreements bind both the Community dnd its
member states, according to Art. 228 EEC, which provides that Com~
munity agreements "“are binding on the Community and on member states".
Within the GATT legal system, therefore, which deals with tariff and
trade matters, both the Community and its member states are bound by

its rules.

3
In the Polydor case 9 the ECJ held that "by virtue of Art.228
of the Tréaty. the effect of the agreement is to bind equally the

Community and its member states",

Concerning association agreements, which are wider than mere
commercial agreements, member states can be partles to the agreemeunts

together with the Community in the so-called "mixed agreements". In

fact, there is controversy as to what extent the mixed agreements bind
the Communi ty. They are certainly binding on the member states, but

it is not clear if the Community is bound by the whole agreement or

only by the parts which fall within its jurisdiction. The International
Fruit Company case is rather favourable to the second solution, although
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disadvantages are recognised.

It is believed that agreements concluded by the member states
prior to the establishment of the Community bind not only the mewmber
stutes but the Community too. It is Art, 234 EEC, which provides
that “"the rights and cbligations arising from agreements concluded
before the entry into force of this Treaty between ane or more mémher
states on the one hand and one or more third states on the other shall
not be affected by the provisions of this Trecaty". This has proved
to be particularly true in the International Fruit Company case.

When the GATT was egstablished in 1247, the individual (later EEC)
member states became parties to it and subsegquently the Community
succeeded the member states to their rights and obligations, and

since the Dillon Round it has participated in GATT negotiations. 'The
Community hag become if not de Jure certainly -a de facto contracting
party to GATT and it is bound in the same way as agreenents concludéd
under Art. 228 EEC. The European Cour} of Justice hag, im a number
of cases, ruled that the Community is bound by GATT in accordance with

international legal principles.

In the above context, the question of a relationship beiween
Community law and intermational law is. apparent, The guestion of
primacy or non-primacy of international law over Community law has
been discussed and that of direct effect has been upheld by the ECJ in
several judgements. According to the constitutional provisions of
a number of countries, rules of general international law have been
in principle. accepted (Italy, USA) as having binding effects, although
a distinction between general international law and intermational agree~
ments should be drawn.42 In the (Commission v. the UK) Fisheries ca5943
the ECJ held that the Community should respect all rules of general
international law. Of course, the formation of the EEC i3 a new pheno-
menon in the international trade scene, and the relationship between
international law and Community law assumes a peculiar and rather diffji-
cult character. One could say that the Community, in respect of GATT,
has succeeded the member states according to the rules of international
law. According to this interpretation, the Community has become sub-
ject to the rights and obligrtions previocusly possessed by its member
states and even by one of them as explicitly referred in Art, 234 EEC.
Based on this reasoning, the ECJ held in the International Fruit Company
case that the Community is bound by the GATT, In that case, the
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the Community had, in the context of the implementation of its CAP,
imposged QRs an imports of apples from third countries to the

Community. The Interanational Fruii Company, as the importer of

apples intc the Netherlands, argued that QRs imposed by the Community
were illegal and brought the case before the Dutch Courts, The Dutch
Court held that QRs were contrary to Art. XI of the G.A. and, therefore,
according to Art. 177 EEC referred the case to the ECJ for a prelimin-
ary ruling. QRs are aspects covered by the Community CCP, and in that

respect the Community has explicit treaty-making power.

The ECJ examined in the first place whether or not it had
jurisdiction in the case, and upheld 1ts own Jjurisdiction on the grounds
that its function is to emsure the uniform interpretation and applicat-
ion of community agreements and that these agreements to which the
Community is a party cons ti tuta Community law. Therefore, the ECJ
has jurisdiction in commercial agreements (in respect of which the
Community has exclusive treaty-making power) and the power to interpret

44
themn.

~

In the Internatiomnal ¥Fruit Company Case 45 the ECJ accepted
the binding effects of the GATT agrecment on the Community. In the
ERTA 6 cagse there was no explicit reference to the binding effects of
the ERTA agreement on the Community, although it could be implied that
the Cbﬁmunity was bound by the agreement even though it was not a party
to it. In the North-East Atlantic Fisheries Convention case,47 it
is probable that the Community would be bound by the Agreement as soon
as it was concluded. . However, this particular issue, i.e. the direct
effects of the GATT has no longer raised difficulties as it is widely
recognised that international agreements have binding effects on the

Community.

On the other hand, the issue of direct effect of international
agreenents within the Community legal system, that is, the right of
individuals to invoke them before thelr national courts, has not yet
been absolutely settled.48 Within the Community legal system, the
issue has been well settled. In the historic case of Van Gend en
Loog, the ECJ recognised the direct effects of‘Community rules in
the national legal systems.49 This issue was Ffurther developed by
the subsequent case-law of the ECJ. The concept of” direct effects
of international agreements involves, however, three legal systems -
International, Community and National legal Bystems -—. In seversal

countries international agreements have been recognised as having

binding /

86




binding effects; e.g. Italy has declared certain intermatioanal
agreements directly applicable. The ICJ has dealt with this concept
of direct effects of international agreements conciuded by the Com~
munity exclusively or the Community and its nember states in & number

of cases, but its case-law is not conclusive.

In the International Fruit Company and in Schlitter =0 cases,
concerning the compatibility of certain Community Acts with Arts. XI
and II of the GATT respectively, the ECJ in these carly judgements
was much concerned with the diréct effect of GATT provisgions in the
Community legal system. Likewise, in Haegemann . and Schroeder 52
concerning infringement of a provision of the association agreement
with Greece by a Community Repgulation, the issue of direct effects
wias raised, Bresciani 53 dealt with a provision of a Yaoundé Con-
vention of 1963 and it is examined from the point of view of its

direct effects into the Community legal system,

In the International Fruit Company and Schlutter cases, the
issue in question was whether individuals could invoke Arts.XI and Il
of the GATT before national courts. The International Fruit Company
could only succeed if Art.XI had direct effects in the Netherlands
legal systen. The Court recognised that the GATT provisions were
very flexible and also that the G.A. provided (Arts.XXII and XXIII)
for consultations and settlement of disputes. It has traditionally
been accepted that if the Treaty provides for settlement of disputes,
it is unlikely that the Treaty is directly applicable, since its
applicability before national courts would provide for another more
effective system of enforcement.54 The ECJ stated that GATT re-
sembled other international agreements usually characterised by flex-
ibility; it therefore concluded that "GATT was not capable of con-
ferring rights on citizens which could be invoked before the Courts".55
The view has been expressed that since GATT is an lnternational agree-~

ment, concluded undexr the rules of international law, it is comsequent

that international rules and principles should apply to determine its

. 56
applicability, not only at Community but alsc at national level."
The ECJ appears to favour the view that international law could deter-

mine the direct applicability of international agreements.

In the International Fruit Company and Schluter cases, the ECJ
was very concerned about the direct applicability of GATT rules, and

in both cases it denied the possibility of direct effects of the GATT
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provisions in the Community legal system. In both cases the
reasoning of the Court was quite broad and might apply to other GATT
provisions as well, Commenting on these particular cases H.Waelbroeck57
expressed the view that the ECJ should abandon its strict criteria as
to determine the direct applicability of international agreements, and
algo stressed that the ECJ should reconsider its stance in the Inter-
national Fruit Company and Schluter cases with the ultimate objective
of accepting the direct applicability concept, and not of distinguish-
ing between the internationally binding character of GATT and its lack
of direct effects. The Court denied the direct applicability of the
relevant GATT provisions, taking into consideration the flexibility

of the GATT Agreement and its dispute settlement mechanism,

In later cases the ECJ was not so much concerned about direct
effects. In the Schroeder case,58 concerning the compatibility of
certain provisions of the association agreement with Greece with the
Community law, the Court did not examine the direct effects of the
agreenent. In The Nederlandse Spoorwegen caso,59 the ECJ proceeded
to its judgement without examining the question of direct effects of
Provision II of the G.A. In this case, the applicant had imported,
into the Netherlands from a third country, a zerographic duplicator
for the reproduction of documents,. The Dutch custom authorities had
classified the apparatus under the heading 'photographic cameras’
instead of ‘'other office machines' as the applicant contended, and
had charged higher customs duties. According to the applicant, the
Dutch authorities had contravemned Act II1 of GATT, In turn, the Dutch
court (The Tariefcommissie) asked the ECJ whether the Dutch court is
bound to consider and apply Community Acts which contravenc GATT pro-

visions.

In the Bresciani case 60 the issue concerned the direct effect
of a provision of the Yaoundé Convention of 1963 concluded by the

Community and its member states with 19 African and Madagascar states.

The question was whether Art., 2:1 of the Conventicn, prohibiting

member states from imposing custom duties and charges having equiva-—
lent effect on imports from associated countries, had direct .

effect and could be invoked in national courts ~ in this case in Italy ~.
The ECJ recognised that this specific provision had direct effects. It

based its findings on the special nature of the objectives of the
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Convention and paid particular attention to the special econcmic and
political links af the Communify with the associated countries. This
was the first case in which the Community recognised direct effects

of g provision of a Community agreement, and as such this case stands

as one of particular importance.

ln the ¥Polydor case 6L the Community had concluded an agreement
with Portugal. It concerned the production and distribution of records
in Portugal. 1In Britain the owner of an English copyright of the records
wanted Lo prevent the records in gquestion from coming into Britain and
insisted that his copyright had been infringed. The detendant, who had
legally produced and marketed the.products in Portugal, argued that
such e’ measure was equivalent to QRs. He invoked before the Portuguese
Court Artg.l and 23 of the Agreement with Portugal, which prohibited
Juantitative Restrictions, arguing furthermore that this agreement pro-
duced direct effects and therefore it was applicable in the national

legal system.

The ECJ, considering thesc¢ questions, held that the objectives
of the agreement were to eliminate customs*duties and charges having
equivalent effect, including quantit#tive restrictions, and that the
provisions of Arts.14 and 23 of the agreement were similar to Articles
30-36 EEC, relating to the free movement of goods. The ECJ considered
the nature, the objectives of the agrgement, and moreover, conmpared the
differences beiween the EEC Treaty and Arts.l4 and 23 of the agreement
concerned, As far as the direct effect of the agreement is concerned,
the Court stated that Art.23 did not constitute a measure having equiva-
lent effect to QRs and there was, theégzg;;:"no need to considexr its
direct effect. As regards Art.l4, the Court did not examine its -direct
effect at all. | Finally, the. ECJ concluded that the agreement had
binding effects on the Community and on the member states, but did not
go further to examine the issue of direct effects, although one of the
parties expressed the view that the agreement should be interpreted

according to the rules of international treaties and agreements.

In the Pabst case 6% an individual brought an action agalnst the
German state monopoly in spirits for infringing a provision of the
associalion agreement with Greece, concerning fiscal discrimination,
A temporary tax relief was granted to producers and importers of spirits

in Germany in the course of adjustment to the new tax situation; the
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tax relief measure favoured domestic spirits. The referring German
Court (The Finanzgericht) asked inter alia whether Art.S53 of the
association agreement with Greece, which was similar to Art.95 EEC,
could confer rights on individuals to claim the same trcatment as
that granted to domestic spirits. The ECJ concluded that Art.53

of the relevant agreement had exactly the same effect as Art.95 and
therefore declared it directly applicable. The ECJ took this
decision relying on the nature and the objectives of the agreement.
mainly on the fact that this agreement was of temporary nature heing

63
preparatory for Greece's accession into the European Community.

On the other haund in naegemann,64 which also concerns the
associgation agreement with Greece, but from a different perspective
(countervailing duties imposed on Greek wines, involving interpretation
ot Protocol No.1l4, annexed to the associatlon agreement), the concept

of direct effect was not even raised.

In Kupferberg B8 which more or less concerns similar guestions
as in the Pabst case, i.e. the rate of monopoly egualisation duty
imposed on imports of port wine from Portugal, the ECJ inquired whether
this provision, which prohibits discriwmination of imporfed products,
had direct effect and if so whether 1t had the same meaning as Art.95:1
of the EEC Treaty. In this case a free-trade agreement between the
Community and Portugal had been concluded. The Court)putting particular
emphasis on the fact that a free-trade agreement was involved, considered
the principle of reciprocity, but it rejected the view put forward that
an agreement may have direct effect in the legal order of any contracting
party only when the other party recognises such sn effect, Although the
Court stated that a single free-trade agreement does not in itself justify
direct effects; and furthermore, that neither the nature nor the objectives
of the agreenment justify direct effects, nor special links with the
Community are established as in Bresciani, nor future membership is
envisaged as in Pabst, it nevertheless went on to favour the direct
effects of the agreement. In the last cases and, in particular, in
Bupferberg, the tendency of the Court now has been to uphold the direct

etfect of international agreements.

In the Sociéte Italiana v. Ministero delle Finanze and dellc
Marina Mercantile case i concerning fiscal arrangements of goods in
transit between Italy and Austria, the referring Italian Court inquired
of the ECJ inter alia what was the effect within the Community, of the
GATY /
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GATT and the interpretation of Art.V of GATVT relating to freedom on
transit, The ECJ, as regards the direct effects of Art.vV of GATT
within the Commumnity legal system, hased its findings on previous
cases relating to similar questions (e.g. joined cases 21-24,1972,

International Fruit Company cases) and concluded that " (Art.V}) can-

not have direct effect under Community Law" and therefore "individuals

may not rely upon it ...."

Having in this section consldered the relationship between
international agreements and Community law, we may distinguish
between the effect of international agreements on the Community legal
system and ftheir direct effect on the national legal systens. Con-
cerning the first question, i.e. the primacy of intewrnational law, it
has widely been accepted that international agreements have binding
effect on the Community legal systen, In particular, as far as the
GATT is concerned, the Intcernational Fruit Company case has clearly
established this principle. In the ERTA case, and in respect of the
North~East Atlantic Fisheries Convention, the same principle is in-
directly recognised. In the Schliiter and in the Nederlandse Spoorwegen
cases referred above, as well as in some other recent cases 67 the
binding effect of the GATT law over the Community law has also been

accepted as a rule.

As regards the second question, i.e. the direct effect of
international agreements on national legal systems, we may say that
the Court's decisions lead to no definite conclusions. Firm rules
have not been established through the case-law. In Bresciani, Pabst,
Kupferberg cases, although the nature and the objectives of the agree-
ments are different, they have all been declared directly applicable.
It seems that the overall objectives of the agreements play a decisive
role. As Bebr a8 rightly observes "(the ECJ's) case law hardly
reveals whether the Court applies the same standards for direct effect
to agreements as it does to the Treaty provisions, or whether it differ-
entiates between them for which there would be good grounds'. It is
remarkable, however, that although the Court has denied direct effects
to international agrecments in the first cases, e.g. International
Fruit Company case, Schliter case, in the later cases 1t seems to have
upneld the tendency to favour the direct effect of interrnational agree-
ments. Such a tendency, which 1s favoured by most writers, would be
in line with national treatment, which through constitutional changes,
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has accepted the supremacy of international agreements on national
legal orders. This demonstrates the fact that international trade
law with due regard to the GATT law is increasingly directiy effective
on the Community legal order. When the nrotion of direct effects is
well established it will give the individual the right to invoke certain
rules of international trade law beforc its mational courts. For
example, as we have seen in the International Fruit Company case, it,
the company, would only have succeeded if Art. XI of the GATT had direct
The owestlion of direct effects of
effects, n International agreements concerning trade relations of the
EEC is an important legal issue with which the ECJ has dealt. The ECJ

in order to justify its concerns has had to take into account specific

s e s

situations in differenmt circumstances sand this. explains why, for the

—

time being, no firm rules have been established in this developing area

of international law, The tendency of the Court, however, to uphold
the direct effects of international agreements is certain to increase
confidence in the international trading system by giving the right to

individuals to invoke the rules of international trade law before their

national courts. Furthermore, it (tendency)would facilitate unpiform
interpretation and application of the GATT rules within the Community
legél order, it would safeguard the application of the CCP, with the
consequence of avoiding distortions of international trade. ¥hen the
notion of direct effects is well established by the ECJ, (which seenms
to be only a matter of time), the individual will generally be given
this right. However, there is no doubt that this is a new area of

law where a constructive relationship between domestic, Community and

international law is progressively developing.
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PART II

CUHAPTER 4,

REGIONAL ARRANGEMENTS WITHIN THE GATT: THE EXAMPLE OF THE EEC.

Regional Arrangements and GATT Arxticle XXIV.

The MFN principle provided for im Art.I of the G.A, is the most
important non-discrimination clause of the agreement. (Foxr further
information gee above chapt. 2, p.22 ). Although uniform application
of this principle is urged, a number of exceptions to MFN abligations
to GATT are provided for, the most significant of which are laid down
in Art. I par.2 and Art.XXIV of the G.A.; both relate to preferential
trade agreements. Art. 1:2 of the GATT agreement provides for the
continued operation of preferences established prior to the coming
into force of the G.A.1 Art, XXIV, which is arguably the most contro~
versial, disputed and abused provision of the G.A. permits regional
economic arrangements, such as customs unions, free-trade areas and
interim agreements leading to either of them, to operate lawfully

uader the agreemént.

\f ' The spirit and basic tenets of the MFN principle, is also found
Foao S b pmimre R
M in the Community legal system as a pillar underlying it.z The most

significant application of this spirit in the EEC is incorporated in

4;t 7 which prohibits any d1scr1mination between Communlty nationals
i S

Art, 40:3 EEC, prohibits dlscrimination between producers and con-

sumers in relation to agriculture, Art.88 EEC, relating to the
competition policy of the Community, prohibits discrimination between
consumers, where a supplier in a dominant position may-discrimiéate
against consumers in terms of different prices, different conditions
of delivery, payments, etc. Art. 119 EEC, estahlishes the principle
of equality of payment for equal work regardless of sex,3 Likewise,
Art., 95 EEC, relating to internal taxation, provides that "No member
state shall impose directly or indirectly on the products of other
mnember states any internal taxation of any kind in excess of that
imposed directly or indirectly on similar domestic products”. This
article aims to eliminate internal discrimination on taxation and
facilitate the free flow of goods within the Community. A series of

r
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cases have been hrought hefore the ECJ against certain member states

4
because of the way they taxed alcohoulic beverages.

The ECJ has éﬂnseveral Judgements based its decisions on the
principle of equality when considering various matters. In the
Frilli V. Belgium case, it held that there is a general principle of
non-discrimination in Cemmunity law.5 In the skimmed-milk powder
case, the question of discriminatory treatment in regard to Art.40:3
was considered.6 The question of digscrimination on the grounds of
sex, nationality, religious falth, has, on several caseg, been con-

sidered by the ECJ.7

Therefore, the EEC Treaty incaorporates the gencral principle of
non-discrimination as a fundamental foundation of its legal system,
This principle has.'subsequently, been implemented and strengthened
by the ECJ in the course of its case law with tlhe ultimate objective
of developing it even further and providing the necessary framework

for the full protection of individuals.

Regional arrangements are not a new phenomenon, international
and regional integration as is referred earlier in Chapter 2 (p.8
and following, anrd in particular at p .13 ) has its foundatioms in
international trade theories, ih particular in the classical theory
of comparative advantage and specialisation. Specifically, in the
commercial treaties of the last centuries there had been provisions
relating to regional arrangements that had long been considered as zn
exception to the idea of the MFN principle. In the ITQ/GATT pre-
paratory negotiations the issue of regional arriangements was long
digcussed. The first ITO draft . contained only provisions relating
to customs unions, but the Havana charter included provisions relating
to free-trade areas as we11~.8 After the,Havana Conference, the ITO
Article on regional integration was carried into GA’I‘T.9 The USA
favoured the formation of customs unions and free~trade areas for
political reasons and it saw them as a means of exercising political
influence on other states, even though regional arrangements might
not be advantageous to its own economy. 10 The LDCs presgsed aiso
for the exception of regional arrangements,tb which they were parties
from MFN obligations, so thet they would benefit by entering into
regional arrangements, broaden their markets and expand their develop-

ment programs,
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Since the establishment of GATT and, most particularly, since
the formation of the EEC in 1958, numerous regional arrangcwents,
such as customs unicons, Irge—trade arcas and interim agreeménts have
proliferated, and several prcfcrential agrcements have been negotialed
between them (regional arrangements) and third countries. The EEC
has negotiated a chain of pretferential agreements with almost all
Mediterranean and most of the African countries. (See next chapter
for further details). At present most countries form part of regional
srrangements and thereby or through other mcans most countries helong
to one or another regional economic group. Today more than two-
thirds of the GATT parties belong to some regional economic arrange-—

i1
ments.

The c¢reation of regional arrangements is not ruled out by the
GATT rules as Art.XXIV states: "The provisions of this agreement shall
not prevent .... the formation of a customs union or a free-tirade area."
From one respect such a formation shall be rather encouraged so that
regional arrangements encompass the whole world and facilitate trade
between them, with due obsgrvance to the GATT norms. It is woxrth
defining regional arrangements in order to evaluate the development and

significance towards the establishment of free-world trade.

1. Customs Unions

A customs union is an arrangement '"whereby taritfs and quotas
on trade between members are removed, but members agree to apply
a common level of tariff on goods entering the wnion from withuut?“
According to GATT Article XXIV:8(a) "duties and other restrictive
regulations of commerce (except where necessary those permitted

under GATT Arts. XI, XII, XIII, XIV, XV and XX) are eliminated

with respect to substantially all the trade between the constituent

territories of the union or at least with respect to substantially

all the trade in products originating in such territories" and

"the same duties and other regulations of commerce are applied by

each 0f the members of the union to the trade of territories not

inciuded in the union'.

Therefore, a) all internal trade barriers shall he climinated
on substantially all the trade, b) a uniform CET shall be applied
to non-union members, and ¢) a third requirement is found in

Art. XXIV:5 /




Art. XXIV:5 (a) with respect to customs unions and interim agree-
ments leading to customs unions. Accordingly "dulies and other
regulations of commerce (impoused) on contracting partieg not

parties to such a union shall not on the whole bLe lhigher or more

restrictive than the general incidence of the duties and regulat-

ions of commerce ... prior to the formation of such a union'.

As regards the first of the above criteria, '"the substantially
all the trade'" aspect is very importani and it should be considered
with respect to customs union arrangements. It can be interpreted
in the sense that the bulk of trade, i.e. 80% of the trade should
be liberslised. The EEC before the GATT Committees at the time of
its establishment claimed that 98.6% of intra-Community trade would
be liberalised, although this percentage was considered to be very

high. The question of substantially all issue was also raised in

the EFTA arrangement which excluded agricultural trade from the
provisions of the free-trade areas. Within the GATT framework.
the CONTRACTING PARTIES with regard to the question of whether the
"never made any serious attempt to define this term nor to indicate
any agreement as not meeting this standard“.13 With respect to
the common external tariff of the customs unicns when relating to
the third regquirement of Art, XXIV:5(a) mentioned above, prohlems

arise.

In this context it i’ wortih mentioning that so far the only
couplete customs union whiech has reached the level of the applicat--
ion of a CET is the EEC. All the other customs union arrangc-
nents are interim agreements which are supposed to lead to the
formation of customs unions.l4 It is also with reference to the
EEC that the GATT agreement has had the only opportunity to scrut-
inise the CET. Ih considering the CET in its application to boih
high tariff and low tariff countries, several interpretative
problems have arisen. The quantitive concretization of the CET
is guite difficult. With respect to par.d of Art . XXIV which

atates that “"duties and other regulations of commerce ... shall
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refer to each item in the CET ox to the CET as a whole.

This gquestion is highly problcmatic. The GATT agreement does
not include any official interpretation of this concept, The
Havana Reports indicate that thc intention was that the article
on regional arrangements "should not require a mathematical
average ol customs duties, but should permit greater flexibility,
so that the volume of trade may be taken into account".15
In 1957 during the negotiations leading to the establishment of
the EEC, the term "general incidence of the duties' had been used
with the intention that it should not require mathematical cali-
culation of du.:t;ies.l6 It is submitted that the intention at the
beginning of negotiations for the establishment of the EEC was
that the method of calculation of the CET should not relate to
each item, but look in genexral at the CEY schedule as a whole.
The schedule as a whoule should not be higher and more restrictive
than the general incidence of the duties existing prior to the
formation of such a union. Long discussions took place to de-
termine the CET. It was decided that the arithmetical average
method should be applied as provided for in Art.19 of the Rome
Treaty which reads '"that CCT shall be at the level of the arith-
metical average of the duties applied in the four customs territ-

ories compriged in the Community (at the time of ifts establishment)". .

The common sense interpretation of Art.XXIV is 1o the effect
that as long as the CET is not higher or more restrictive than the
members’ tariffs collectively, one may conclude that the creation

of the CET has not been restrictive.17

The interpretation and application of the CET of customs urions
ig very significant, given that it plays a major role in the liber-
alisation of trade as applied towards the non-union states. The
most important aspect of the CET, hbwever, is its uniform applic-
ation to all foreign suppliers. In customs unions once goods are
imported into one memher state and submitted to the CET, they
cannot be subjected t¢ additional duties, but they circulate freely
within the union. When a customs union adopts its CET it may
raise a member's tariffé (XXIV:6) as in the case of the EEC which
raised the Benelux tariffs; these were much lower than those of
the other members, The creation of a customg union may ontail,

hawever, (1)} an inerease in all duties, (2) an increase in some

and decrease in other duties, (3) a decrease in all duties. Under
18-

the GATT rules only catepory (3) qualifies for an exception,
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Art. XXIV:8(a) refers to the elimination within the customs
unions' territory of all internal barrviers, that is, duties
and other regulations of commerce which mainly include QRs (except

for thosc provided as nccessary and pernitted under Art, XI-XV

and XX). This paragraph (XXIV:8(a)) treats QRs as equivalent to
tariffs. Both are to be eliminated with respect to substantially
all trade. Therefore QRs as well as tariffs are eliminated in

the internal sphere, but may still be imposed as against third
partics. In particular QRs are very problematic. In the case
of the EEC they would have to be applied jointly or with the
approval of the Commission. (For further details see earlier,

Chapter 2 p.29. , and later in this Chapter, p.118 ).

2, Free~Trade Areas

Free-~trade areas are much simpler regional economic arrangements
than customs unions. In free~trade areas all internal barriers
are substantially eliminated, but the members retain their own
individual external barriers against third countries. For the
creation of a free~trade area, two requirements must he met.

(a)} According to Art. XX1V:B8(b) between constituent territories
duties and other restrictiée regulations of commerce aré required

to be eliminated on substantially all the trade in products origin-

ating in such territories, Towards third countries the free-trade
area members retain their own duties, that is, no CET is applied,
and (b) according to Art.XXIV:5(b) for the establishment of a free-

trade area "each member's duties and regulations of commerce shall

not be higher or more restrictive than the corresponding ones prior

to the formation of the free-trade area or the interim agreéﬁent

leading to a free-trade area™.

In a free-trade area no common extsrnal t#riff is required;
but each member can adopt its own system of duties, et al, which
should not be higher or more restrictive than those exidsting prior
to the formation of the free-—-trade area.‘ Goods originating from
outside the area are submitted to the importing country's duties,
but, contrary to what happens in customs unlons, when re-exported
to another higher tariff member of the area, may be subseguently,

submitted to some additional higher duties, which the second

country may apply.

Thus /
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Thus, the origin of goods is the most essential angd com-—
plicated question in a free-trade area. ilow to determine the
origin of goods and how to copc with the practical difficulties

Cpes . 19
raised in trade with third countries are very difficult questions.

Interim Agreements

Interim agreements are regional economic arrangements which
are assumed to lead to customs unions or free~trade areas within
a reasonable length of time contemplated by the parties.  Art.
XXIV:5(c) states that "Any interim agreement shall include a plan
and schedule for the formation of such a customs union or free-

trade area within a reasonable length of time'.

Interim agreements are the first step towards the establish-
ment of customs unions or free-trade areas. They are subject to
the same procedures and are reguired to comply with the same
ohligations under the GATT rules as customs unions or free—trade
areas in accordance with par,5{a) and (b) of Art. XXIV. This
Article applies in the same way and has the same effects with
respect to interim agreements. All regional arrangements, with
the possible exception of the EEC, brought to GATT for approval
have been interim agreements needing a transitional period on the

way to beconing customs ufiions or free-trade areas.

Preferential Agreements

Preferéntial agreements are arrangements negotiated between
two or more countries or groups of countries, in this case between
the BEC and third world countries. They involve preferentizal
treatment granted by the EEC to the latter, in order to promote,
through finapcial and technical aid, their economic development and
expand their trade, They can be a step fowards the establishment

of a free~trade area between the Community and third countries.

Preferential agreements are absolutely forbidden by the G.A.,
except those previously in existence, in accordance with Art.Ii:2
M¥N principle and according to par.9 of Art, XXIV, which states
that "preferences referred to in Art, I:2 shall not be alfected by
the formation of a customs union or a free-itrade area, but may be
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eliminated or adjusted by means of negotiations with contracting

parties affected".

Preferential agreements are, as such, inconsistent with Lhe
MEN princjiple of GATT, and several questions have been raised ag
regards their application and theix subjection to the concept of
regional economic arrangements. In fact, tariffs applied be-
tween the constituent territories are reduced, whereas in customs
unions or free-trade areas they are elininated on substantially all
the trade.20 Bul despite thisa, several preferential agreements
have been negotiated. In particular, the EEC which is the most
important of the regional economic arrangements, has negotiated
several preferential agreements. Its preferential network en-
compasses almost all Mediterranean and most of the African countries .
(Further dotails are discussed in next chapter, in particular as

regards the impact of preferential agreements on the GATT system.)

The GATT agreement, as has been pointed out earlier, does
not allow preferential agreements to operate under iis provisions,
It nevertheless, provides for the system of waivers applicable
inatead of prefercntial agrecements. A walver can be granted to
any country and, having obtained it, such a country can act law=~
fully under the G.A. For example, Australia obtained a waiver

from GATT in 1966 to allow it to grant preferences to LI’JC::“»."?l

Also, the GSPs granted in 19871 by several DCs to LDCs can he de-
22

fined as a waiver of the GATT obligations.
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EVALUATION OF REGIONAL ARHANGEMENTS

Regional arrangements, such as customs unions or frée-trade
areas, establish a preferential and privileged regime among the
countries involved. They may tend more towards free trade in the
internal sphere, at least to the extent that tarififs are lowered and
to the extent that the shift from highncést producers to low-cost
member supplier may be beneficial leading to trade creation.23 They
invelve a departure from the MFN obligations and may discriminate
against the rest of the world by moving away from the global free-

trade approach,

Within the multilateral trading framework, in particular in

GATT, rogional arrangements are permitted in order to increase free-

dom of trade, facilitate integration between the economies, accelerate
their development process without formal action or retaliation from
GATT members, and promote rational allocation of world resources.
Although at the time of the establishment of GATT, regional economic
arrangements were not as advanced as in the 19708 (as has been discussed
above in Chapt.2 p. 14); they had been seen as gradual steps for freer,
non-digecriminatory world trade and therefore Art, XXIV. was included in
the GATT.24 The USA had been sympathetic to the idea of incorporating
the regulation of regional arrangements within the GATT. The first X710
draft included clauses exempting such arrangements from MFN obligations.
During the ITO negotiations the USA representative pointed out that
customs unions "are desirable provided that they do not cause any dis-
advantage to outside countries in comparison with their trade before

the establishment of a customs union".25

GATT Article XXIV regulates regiomnal arrangemeﬁts and sets out
the conditions under which contracting parties may become members of
customs unions or free—-trade areas. It is, however, considered to he
the most troublesome provision  of the G.A. and, as such, it has been
discussed in the legal literature more extensively than any other

GATT provision.z6

Certainly, regional arrangements promote internal
trade but they may be discriminatory and conflict with free world
trade. For the assessment and impact of regional arrangements on the
world trading system we should look at the Article as a whole, Para-
graphs 4 and 5 of this Article point out in particular its major gig-
nificance, Paragraph 4 states that regional arrangements 'can

increase /
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increase freedom of trade'" through "“closer integration between economies' ,
but the danger of moving away frowm free trade as regards external trade
has also been recognised. Para.S requires, with reference to customs

be higher or more restirictive than the general incidence of the duties

and regulations of commerce applicable in the territories prior to the

formation of such union'.

Ari. XXIV of the G.A. puts the system of regional arrangements
under the contrel of a multilateral mechanism asd therefore plays a
very significant role in trying to keep a balance betweeﬂ the world
trading system and regional econaomic groupings, permitting regional
arrangements to function without causing any disturbamnce in the multi-

lateral system and therefore political conflicts.

In the case of regional economic arrangements the most important
questions which can be agked in respect of their effects on world trade
are: What is the impact of the creation of regional arrangements? Are
they beneficial to world trade or not? Is the GATT's role positive to-
wards the establishment of regional arrangements? If has been recog-
nised that theme can be favourable effects on trade c¢reation; 1i.e. when
there is a shift from high-cost local suppliers to low-cost union suppliers,
or there can be unfavourable effects on trade diversion; i.c.when there
is a shift {rom low-cost suppliers from outside the regional arrangements
to high-cost suppliers within the regional arrangements.27 The latter
casae can, moreover, lead to disturbances in international economic flows

and, furthermore, to political tension, and also it may cut ties with
)

1,
-

third countries. On the other hand as U.Everling 8 suggests this may
stimulate economic activities and thus help to develop relations with
other countries. Which of the two conflicting effects is the stronger
iz an extremely difficult guestion, even for economists. It rather
depends on the policies of the regional econcomic arrangements. If they
pursue liberal economic policies, the creation of the regioral arrange-
ment can be beneficial on werld trade, bul if on the contrary they
pursue protectionist policies the effects on trade can hardly be bene~

ficial.

Whatever the circumstances are, regional arrangements are sub-
mitted to a multilateral surveillance mechanism in order to examine
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whether they are in conformity with the GATT rules and procedures, and

especially with Art., XXIV requircments.

When two or more constituent territories decide to enter into a
customs union or free-trade area arrangement they have Lo present the
CONTRACTING PARTIES with the proposed Treaty and provide information to
facilitate GATT review, The proposed union or area is examined
for its conformity with the GATT rules. So far the GATT has approved
all regional arrangements submitted to it, although none of thew notified
to GATT fully complied with its requirements.29 For example, the BEC,
which is considered to be the only complete customs union, has been sub-
Jjected to a great deal of criticiasm, particularly as regards its assoc-
iation.agreements with third countries which, however, have heen approved
and have been legally functioning under the G.A. despite their apparent

- 30
discriminatory nature.

In fact, to date, regional arrangements have proliferated to such
an extenlt that most countries have been parties to one or other regional
arrangement, according tc their geographical position or stage of economic
development, Regional arrangements have been the rule and their estab~
lishment no longer raises particular problems when submitted to GATT for
approval, The pattern of world trade has shifted from the MFN principle
aﬁd principle of reciprocity to differential {reatment and to the accept-
ance of the principle of non-reciprocity. Art., XXIV, of course, allows
the latter treatment for customs unions and free-trade areas, but prefer-
ential agreements are not allowed to operate within the GATT framework,
In practice Art. XXIV 1s very flexible and, therefore, it cannot be
expected to be strictly applied. Its broad interpretation aims to
facilitate trade among GATT contracting parties and not to raise, trade
barriers. . Preferential agreements, although in law inconsistent, have
tacitly been accepted as equivalent to customs unions and free-trade

areas, and therefore in practice no particular problems have arisen.

Most countries are parties to preferential agreements; e.g. the
EEC in particular has negotiated a large number of preferentirl agree-
ments.SI Although preferential agreements are contrary to MFN obligat-
ions and to the free world trade approach of the GATT, in practice they
have become the rule. In other words, the practice is contrary to the

legal /
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legrl rules. DAM 32 has expressed the view that preferential agree-
ments should be included in the GATT system and submitted to the same
treatment as customs unions or free-trade areas. In that way some kind
of reconciliation of preferential agreements with GATT Art. XXIV and
Art.I could possibly be achieved. Az GATT Art. XXIV stands now, however,
it has net proved sufficiently capable of coping with existing cconomic
and legal issues and, therefore, it is submitted that it should be

revised and updated so as to have more control than is presently possible.

At the present point of the discussion, having regard to the
proliferation of regional arrangements, it is also submitted that
ragional arrangements should be strengthened in such a way so as to
constitute individual entities within the GATT legal system; Such
entities could be parties to the G.A. Thus having a certain number of
Tegional arrangements functioning within B superior mulitilateral trade
organisation, we would have a limited number of contracting parties and
consequently we would be in a position to strengthen the world trading
system. This could be best achieved if all regional arrangements apply
common rules and set out the conditions for improvements of world trade
rules and in order to provide for a better allocation of world resources.
Nevertheless, such a submission’  of the regional arrangements to a multi-
lateral trade system could cause some conflicts, At this stage, the
multilateral trading system should be called on to solve existing problems
and try to reconcile conflicts, Such a development which would establigh
uniform principles, would faciliftate and strengthen inter-~bloc¢ relations,
promote efficiency and ultimately improve the standards of living of the
international commurnity of states. In this framework, however, parti-
cular attention should be given to LIXs' reglonal arrangements as a means
towards development and industrialisation. The question as Huber
puts it, is whether the GATT should give these regional arrangenments

hetween LDCs more lenient treatment than to arrangements among DCs.
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EEC and GATT: The external trade relations provisions of
the EEC and their compatibility with the General Agreement.

34 :
The history of the EEC is well known. The treaty cstab-

lishing the EEC was signed in Rome on 25th March 1857 by the six ECSC
countries (France, Fed. Republic of Germany, Italy, Belgium, the
Netherlands and Luxenbourg.) The new organigation took the form of a
customs union and it is considered to be the only complete customs union
so far, Accordingly, Arts. 9-29 EEC, provide the details for its

foundation.

Art. 9 of the EEC provides that the Community "is based upon a
customs unions which covers all trade in goods'. The EEC is, moreover,
much more¢e than a mere customs union. It is a Common Market in which
the factors of production, labour, capital and enterprise are to move
freely. It is also governed by Community law, hy harmonised'national
policies and common Community policies. Eventually, the establishment
of an Economic and Monetary Union is envisaged, although not explicitly

provided for in the EEC Treaty.

As was pointed out earlier in this chapter (p.100) customs wnions
can contribute.indeed to the expansion and promotion of trade withim the
bloc, but it involves possible discrimination against the rest of the
world (GATT Art. XXIV 4-9). Some economists believe that the benefits
of the Western European Customs Union are not verxy great.35 Although
some of them believe that the geains of the creation of a customs union
are not great, much support is given to the creation of customs-unions.36
However, it is believed that the impetus for the creation of a customs
union are more political than economic. That is, because political
integration is difficult to be directly achieved, intégration of the
economies is considered to be the necegsary prerequisite and the first
step to this end.?”  The failure to establish the European
Political Community not founded on an economic background is an explan-

atory justification of this:argument,

The EEC Treaty provides in Arts, 9-29 for the creation of a
customs union. It provides for the harmonisation of customs legis~
lation, leading eventually to the establishment of common customs
legislation, which would constitute the basis for the progressive

economic integration of the EEC,

A/




A schedule for the elimination of internal barriers and other
relevant restrictions between the original six member states is con-
tained in the Treaty and was to be accomplished by 31st December 1968S.
The Community complied with the obligations contained therein eightecn
months ahead of gchedule, on 1st July 1968.38 The three new member
states later, on Ist July 1977, brought their customs legislation into
line with the Community. Greece, being the tenth full member state
of the EEC will apply the customs union's provisions by the end of the
transitional period, that is on 31lst December 1985 in accordance with
the Treaty of Accession and the rules laid down in the association
agreement, applicable since November, 1962. Furthermore, quotas were
abolished. This was achieved relatively easier by virtue of measures
of liberalisation taken within the framework of IMF, GATT, UNCTAD
and QECD.

In addition, customs unions' provisicns af the EEC Treaty
together with the preamble to the Treaty and Aris., 110-116, relating
te the CCP, aim at the harmonious development of international trade,

the abaolition of restrictions and the lowering of customs barriers.

Arts. 110-~116 of the EEC provide for a CCP as well as for
negotiations with third countries on the common external tarifif and
on the CCP. Beside the CCP provisions of the EEC Treaty, there are .
sowme other scattered provisions relating to external relations; notabiy
Arts. 18, 19, 27, 28 and 29 relating to the CLT. Already in the

Preamble to the EEC Treaty the establishment of common policiles is

emphasised. The Community shall apply liberal principles of commer-
cial pollcy to third countries. It shall apply liberal measures
towards third countries and at the same time take measures to protect
ity internal market from imports coming from third countries.

Art. 1i0 EEC Treaty, in counneclion with the general principles set out
in the Preamble, stateg that the object of the Communiiy is to contri-
bute to the harmonious development of world irade and the lowering of
customs barriers. Art. 111 refers to the task of the EEC of nepgot-
iating on the basis ol common customs duties, whereas the other aspects
of the CCP were (Art.113) to come under full Community competence only
in 1870. Individual member states were lett free to take some measures
of commercial policy until the end of the transitional period; common
measures in the field of the CCP may be taken on certain points after
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39 \ .
that. Art. 113 provides that "member states shall co-~ordinate their

trade relations with third countries so ag to bring about by the end

of the transitional period the conditions needed for implementing a
common pelicy in the field of external trade'. Art. 116 of the EEC
provides that the member states mugt act in comnmon after the transitional
period has expired when matters of particular interest for the common

. N . N . . 40
market arise in international econumic organisations.

The best example of negotiations concluded in common by the
member states represents the participation of the EEC in multidiatexrsal
trade talks conducted within the GATT framework. Before the EEC
Treaty was ratified, the member states individually had to conduct
negotiations within the framework of the GATT. Currently the Commission
represents the member states in such negotiations while representatives
of the member states still formally take part and, in tact, they have
the voting power, The latter are represented by the Commission, which
1s responsible for conducting tariff negotiations with third countries.41

(For a full discussion on this matter see Chapter 3).

Thus the Européan Community has, in practice, replaced the
member states in internatiomal trade talks and facilitated the dis-
mantling of barriers. In the.Kennedy Round trade talks, which coincided
with the merger treaty in 1967, the EEC has also had the
opportunity to participate successfully in multilateral trade negotiations
within the GATT framework and thus strengthen its position in inter-

national fora.

Concerning the relationship of the EEC with the G_A,, the status
of the EEC as a customs union needs to be analysed with regard to Art.
XXIV. The EEC's establishment in 1957 had an impact on the GA?T agree-
ment and it established a precedent for the formation of cther customs
unions or free-trade areas within the GATT framework. However, the
question of compatibility of the EEC, founded on a customg union, with
the GATT, occupied a central place in deliberations within the GATT for
a long time. Even before the EEC Treaty was signed, deliberations and
extensive discussions took place, Most of the time the legrl issue in
question concerned the validity of the EEC Treaty itseli under the GATT

rules relating to customs unions.

As far as tariffs and other restrictive regulations of commerce
between the EEC member states are concerned, they had been removed
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rartially within the GATT Zframecwork, even before the EEC's establish-
ment. This partial reduction of duties and other restrictive measures
such as QRs, facilitated the further elimination of all barfiers in

the internal sphere and the establishment of a CET in the external

sphere.

On the other side of the Atlantic the USA, even before the EEC
Treaty was drawn up, indicated its willingness 10 support and even it
helped with the Marshall Plan, the establishment of the new power-
ful Community in the form of a customs union. The Americans, mostly
for political rcasoms wanted to helP Europe to re-estahlish its
balance of payments position. After the EEC Treaty was signed, the
Americans supported the EEC, although they recognised that there was
some inconsistency between the new treaty and the GATT rules, especially
Art, XXIV.43 In the light of the USA support, other countries felt
that "it was meaningless to insist on pursuing the legal technicality
of possible EEC violation of GATT gbligations any further"'.44 What the
Europeans wanted most was to facilitate and restore intra-Eurcpean trade.
In fact, tﬁe EEC Treaty was drawn up so that its provisions would be

Tlexible and would not conflict with the GATT rules.45

However, in accordance with Art., XXIV.para.7 the!EEC Treaty
had to be notified, as all regional arrangements, t¢ the GATT for spprovsal.
For this reason all the information concerning the proposed custons
union had to be made available to the CONTRACTING PARTIES. Subsequently ,
when the new treaty waé notified to GATT, laborious megoatiations and
consultations took place, A working party was appointed to examine the
compatibility of this new customs union with the GATT agreement and

particularly Art. XXIV.

During the negotiations, "in several instances;, reconciliat-
ion of interests was brought about hy adopting measures that were in
violation of the GATT rules or at least were c¢lose to the line. Con-
seguently, the Rome Treaty and its commercial understanding had to be
accepted as they were or not at all".46 However, with the formation
of the EEC, the GATT agreement for the first time had the opportunity
to test its legal character. As Jackson says “{the approval of the EEC
by the GATT in fact has changed the GATT law concerning regional arrange-

ments”.47 Meanwhile the GATT agreement had to proceed forward and
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adapt to the new requirements of the times, especially the require-

ments brought up by the formation of repional arrangements.

However, 1n accordance with Art. XXIV:7, the EEC Treaty was
submitted to the GATT CONTRACTING PARTIES at the cleventh scssion
late in 1956, when the creation of the EEC was the subject of negotiat-
ionsg. Retween the eleventh and twelfth scessions an inter-sessional
Committee was appecinted with the express purpose of studying the new
treaty and of examining its compliance with the G.A. The Committee had
to examine particularly '"the cosmmercial aspects of the Rome Treatly

48
following fram the rules on customs unions in the Agreement".

During the twelfth session, extensive discussions took place
relating in detail to the EBEC Treaty. "Most of the memhers of the
GATT felt that as regards the internal trade barriers the Rome Treaty
was fairly detailed and complete. On the other hand, the CONTRACTING
PARTIES were not in a position to judge the consistency of the Eﬁc ex-
ternal tariff with the G.A. because the common level of duties kad not

vetl been published‘:49

The basic problems which occupied the discussions throughout
the twelfth session concerned four main legal issues: (1) the process
of calculating the CET of the European Community. The method of cal-
culating it, that is, the mathematical averaging of some sort, was ex-
tensiveiy discussed. (2) the imposition of QRs for balance of payments
difficulties by the member states against the rest of the world, whereas
no restrictions of any kind would have to be imposed against member
countries, {3) As regards agriculture, the Community representatives
polinted out that the Community's price support system in agriculture
needed some protection as the system itself was in its infancy., (4) The
"loudest guns™ were directed against the EEC's agsociation agreéments.
The GATT agreement holds the existence of preferential agreements to be
illegal under its rules., (Detailed reference to preferential agreements
is later made in Chapt.5) A very detailed study was made relating to

. 6
trade impact of the association agreements on twelve commodities. 0

The EEC member states responded to severe criticism made by the
other GATT parties and offered to work ocut whatever actual problems

might arise,

After the twelfth GATIT session completed its work, am inter-
sessional Committee wad appointed for further study of the legal. issue
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of compatibility of the Rome Treaty with the G.A. It is worth
noting that the relevant committee reported tu the thirteenth GATT
scssion and explieitly stated : "It would be more fruitful if atten-
tion could be directed to specific and practical problems leaving
aside for the time being questions of law and debates about the com-
patibility of the Rome Treaty with Art. XXIV of the G.A.51 It was
felt that the legalistic examination of compatibility was fruitless.
It was more important for the Committee to study the Rome Treaty in
general and to examine its application to the practical problems.
Thercfore, the CONTRACTING PARTIES agreed that more attention should
be directed to the practical issues and leave aside the theoretical

approach of the E£C's congistency with the GATT rules,

Therefore, the EEC has been tacltly accepted by the Working
Party as legally operating, under Art., XXIV of the G.A. despite the
controversies and the various views expressed, particularly as regards
its preferential network. The acceptance of the EEC and the following
proliferation of preferential agreements, has led to the weakening of
the GATT Articles I and XXIV and, in general of the GATT system as a
whole. Thus an amendment of Art. XXIV, so as to embrace all kinds of
regional arrangemcnts including preferential agreements, recommends
itself. This particular legal issue of compatibility of the EEC
itself and hereinafter of the EEC agreements with the G.A. ig further
analysed in the conclusions, because this issue ig taken up time after
time and in the following chapters, when a preferential agreement is

negotiated by the EEC with third countries.
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THE FOUR MAIN LEGAL XSSUES RAISED BY THE GATY WORKING PARTY.

(a) The common cxternal tariff

The Working Party appointed four sub-groups to deal with
four main legal issues raigsed on the compatibility of the EEC
Treaty with the General Agreement. Sub-group A was appointed to
examine the EEC common external tariff (CET) and to consider if
it was in conformity with the provisions of the GATT agreemecnt
and especially of Art., XXIV PlPar.5{(a) and par.B(a). The issue
raised many guestions during the negotiations, the most important

of which was the method of its calculation.

According to Art.19 of tiic EEC Treaty 62 the member states
decided to use the mrethod of the "arithmetical average of the
duties applied in the four customs territories comprised in the
Community"53 which in their view was in conformity with the GATT
agreement and especially Art, XXIV:5(a). The method of calcul-

ation of the CET had cccupied a very great part of the EEC's de-

liberations. The EEC representatives argued that the arithmetical
method was in conformity or at least was not in contradiction with
the GATT rules, They further argued that they could use any

method of calculation since "Art. XXIV does not exclude any method

of calculation .provided that the duty rates are not on the whole

higher than the general incidence of the duties which they re-

place".54

The Workipng Party requested, however, the EEC to supply not
later than 1lst July 1858, the sub-group with all data concerning
the CET. The ‘data finally presented by the EEC member states in
mid~1960, regardless of the controversy over the date of i%s sub-
mission, was inadequate according to the sub—éroup's opinion. The
sub-group said that '"the EEC refused to supply data by which to
compare the general incidence of the common tariff duties actually
applied by exporters to the EEC from third countries on l1st
January 1957".55 Subsequently, the sub-group asked the other
GATY contracting partieé te supply any avallable information
concerning this matter. On the data suppiied, however, the sub-
group felt that the common customs tariff seemed to be higher than

that actually applied before and on lst January 1957.
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On the other hand, the EEC representatives noted that
"they had gone further than the requirements of Art. XXIV:5(a}
which derived the common extermnal tariff (CET) by arithmetical
average of the tariff rates actually being applied by the member
states on lst January 1957", They argued that they had observed
the rules and exceptions laid down in Art. 19 EEC'56

In general the arithmetical average method envisaged in
Art.19 of the EEC Treaty and adopted by the EEC member states was
not welcomed by the other contracting parties, The latter
argued that "an automatic application of the formula whether arith-
maetic average or otherwise could not be accepted ... 'The matter
should be approached by examining individugsl commodities on a

57
country by country basis"”.

Meanwhile, when the EEC member states were negotiating the
CET, the Dillon Round Multilateral Trade Negotiations werelbeing
y conducted.58 The item to item approach, which was adopted during
these negotiations, was abandoned during the next round of MTNs.
The Kennedy Round concluded in favour of the "linear approach" of
tariff schedule negotiations.ﬁg Some writers, including J.Allen,
thought that a product bf product approach was the proper one in
' 60

evaluating the impact of the new common customs tariff.,(CCT).

He concluded that the common rates of duty on each product must

GATT Art. XXIV:5(a).61 In gencral, the contracting parties con-
sidered that the arithmetical averapge method did not comply with
the G.A, especialiy ag far as the increase of the Benelux exter-
nal duty rates were concernsd. These were less than 3% at the
time of the EEC establishment and they had to raise it to 12%

in order to reach the level of the common customs tariff,
¥Furthermore, some of the common customs duties had to he gradually

increased,

Meanwhile, as the guestion of the compatibility of the
method of calculation of the CET with Art, XXIV of the G.A. had
not reached any definite conclusion, the controversy turned upon
the word "applicable' provided for in Art.XXIV:5(a) and in re-
lation to par.4 and par.8(a). That is a comparison of the duties

applied in the constituent territories prior to the formation of
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(b)

the customs union with the common duties applied thereafter, which

had to be made. The question was whether the calculation was made

‘ . 63
on those duties actually applied or those authorised by GATT law.

Finally, the meumbers of the sub-group felt that they were
not in a position to congider whether the EEC CEYT was in conformity
with the General Agreement, because '"the common level of duties had
not yet been published".ﬁfl They further noted that they should be
given more time and be supplied with additional data in order to be
able to make a thorough and detailed analysis of the proposed customs

tariff.

guantitative Restrictions

As far as the Rome Treaty provisions on QRs are concerned,
Arts, 30-37 provide for the elimination of QRs between memher states

and iay down the rules far thisg purpose.s5

Accordinglv, QRs and other equivalent measures were to be
eliminated between the six original FEC member states by 3lst December
1969, but, in fact, they were eliminated even earlier,. As far asg
the new Acceding states are éoncerned, the 1972 Accession Act con-
cerning the accession of the U.K, Ireland 66 and Denmark into the
Community, provides for the abolition of QRs on imports and exports
ot industrial products between the 8ix original and the new membher
states from the accession date.67 As regards agricultural products
they were subject to a Common Agricultural Market Organisation at the
date of accesSion.68 Likewise as regards Greece, under the
Accession Act of May, 1979 69 by which she was admitted into the
Community, it is provided (Arts, 25 and 35) that the abolition of
QRe on imports and exports between the Nine and Greece should take
place as from the date of accession, i.e. 1st January 1981 {save
some exceptions provided for 70) concerning both industrial qnd agri-

cultural products. The latter are covered by a common orgamnisation

0f the market.

There is no doubt whatsoever that the problem of {Rs applied
by EEC membur gtates is complex. What measures, taken hy a member
atate, constitute quotas or which measures can be defined as QRs is
a source of continuous argument hetwecn member states. In the Rome
Treaty no corresponding definition is provided. Various rules

enacted /




enacted by member states may directly or indirectly amount to

QRs . The LECJ in its endeavour to cope with The difficulty con-
cerned, has in several cases defined which actions taken'by member
states can constitute BRs or other measures having equivalent effect.
Thus a list of such meagsures has been developed by the ECJ.71 - The
Commission of the European Community has also taken steps to speed
the elimination of QRs. In particular, it has issued a communication
accoxrding to which any product produced and marketed in any member
state must, in principle, circulate freely within the member states.72
In general, the EEC in the context of harmonigsation of national
legislation, under Arts. 100-102 has adopted several measures in the
form of directives which have binding effects on member states. In
particular, emphasis is concentrated on the approximation of natipnal
laws concerning trade and industry. The European Community has '
attempted to eliminate technical barriers to trade, taking also into
account international standards - e.g. within GATT the development

of infernational standards. In fact, the EEC has actively parti-
cipated in the establishment of the Code of Technical Barriers to
Trade, or Standards Code.73 Furthermore, in this context the EEC
has still tc proceed with a programme of harmonisation of all measures
which can constitute obstacles to the free movement of goods.74 The
harmonisation process should particularly cover laws conceraing
national health and safety standards and generally all concept pro~

vided for in Ar{.36 (EEC) umndexr which derogation from the rules

becomes eagier.

The elimination of QR2 while it is equivalent to the
elimination of tariffs in the internal sphere, does not tackle the
question on the external gphere; the ireatment of QRs against non-
mexbers 1ls different from the treatment of external tariffs. Despite
the egtablishment of a CET, there has as yet been no equivalenti
common policy concerning the abolition of QRs againast third countries.
In the CCP chapter of the Rome Treaty, Art. 110 EEC provides for

... the harmonious development of world trade, the progressive

abolition of restrictions on international trade, and the lowering

of customs barriers". Also the subsequent Article I11:5 provides

for "trade liberalisation lists regarding third countries, or groups

of third countries'. Ag regards this obligation the Commission
makes appropriate recommendations to the member states. Then if

nember /




member states apolish or reduce QRs in relation to third countries,

"they shall accord the same treatment to other member states".

The EEC Treaty provisions nmust be examined in relation to
the GATT provisions concerning QRs and with the customs unions pro-
visions of the GATT. As QRs Dbetween the EEC member states have been
abolished, like tariffs, under the GATT rules and particularly Art.
I:1 of the MFN clause, the same treatment should be cxpected to be
applied to all parties to this Agreement; but the EEC as a customs
union can deviate from this provision. Art, XXIV authorises customs

unions to qualify for exceptions to these rules.

On the other hand, the G.A, treats QRs as equivalent to

tariffs. In Art.XXIV:8(a) it is provided that both are to he
eliminated with respect to “substantial}zﬂg&}wjggmﬁggggf. It

explicitly provides that "Duties and other restrictive regulations
of commerce (except those permitted under Arts. XI-XV and XX), are
eliminated ...... between the constituent territories of the union ..
and ... substantially the same duties and other regulations of
commerce are applied by each of the members of the union to the

trade of territories not imcluded in the union™. Therefore this
different treatment of the EﬁC approach on QRs on the external

sphere and of the GATT Art. XXIV para.8(a) on QRs, should be examined.
The EEC applies the CET applicable to tariffs but as regards §Rs
there is no common external approach. The EEC member states can
apply their own quantitative measures, while the G.A. provides that
all members of the customs union should apply the same tariffs as

well as QRs to the non-union members.

Sub~Group B was appolnted in GATT to examine this second legal
issue, coancerning the QRs provisions of the Rome Treaty and their
compatibiliiy with the G.A, The six member states of the EEC
aergued that they were entitled to deviate from some provisions of the
G.A., including Arts. XI and XIV {(concerning QHS)75 provided that
according to Art, XXIV para.5(a), "other regulations of commerce ...

shall not on the whole be higher or more restrictive than the general

incidcnece of ... ithose regulations applicable to the constituent

territories prior to the formation of the union®. They further

argued that under the OEEC liberalisation code, they had liberailised
in the external sphere at least 85% of thelr QRs. Indeed the EEC
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countries have eliminated most of the quotas concerning products
coming from third countries, but they do not seem willing to
eliminate the rest against other contracting parties to GATT, nor
do they resort to the waiver procedure under Art. XXV:S.?S
Certainly, if member states do not use the wajver procedure and
their restrictions cannot be justified under balance of peynents

provisions or other legitimate provisions, they act in violation of

the G.A.

Therefore, the original six member countries of the EEC,
as any other contracting party to GATT, are under the rules of
this agreement, not allowed to use QRs for protective purposes,
apart from those permitted in exceptional circumstances provided

for in Arts. XI-XV and XX.77

In its external phase the EEC has not established, however,
a common level of QRs for BOP difficulties or for any other reason.
Mos U members ol the sub-group believed that ''the imposition of
common gucetas by the six apart from being contrary to Art. XII of
GATT, would be contrary to fundamental eccnomic reasoning unless

78
they held reserves in common',

The USA position towards QRs was not favourable. They
still preferred tariffs to QRs in order to protect domestic pro-~
ducers, although they used quotas for a number of products. In
particular, for BOP reasons, they were in a difficull econonmic
position in 1971 when they felt obliged to use import surcharges
which are equivalent to quotas. In the past the USA commercial
policy has always been opppsed to the use of import quotas. In
fact, Americans suffered from quotas imposed by other countries,

' 7
especially during the period of economic depregsion in the 1930s. 9

During discusgion on this matter, different opinions were
expressed. The BEC representatives argued that Art. XXIV:5 provides
exceptions Lo the MFN obligations, but also entitles them te de-
viate from other provisions of the G.A. including Arts. XI and XIV.
In their opinion "Art. XXIV imposed an obligation on the member
gtates of the customs union to eliminate between themselves QRs
without extending this measure to-non~members?.80 On the other
hand, the members of the sub-group pointed out that under the Rome
Treaty a member state may impose WRs against third countries even if
not justified for BOP reasons. The group did not share the EEC
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members’ view and c¢ould not accept the EEC interpretation, The
group finally expressed the hope that Lhe EEC would nol take action

81
that was inconsistent with GATT.

In the end, what was considexred lwmportant for the harmon-
ious attainment of the objeciives of the EEC and the G.A. was that
a co-operation and consultation machinery should be cstablished
between the European Community and the contracting parties; and
that, in relation to QRs for BOP reasonsg, further close collaboration

with the IMF (Art.XV:1) was considered to be necessar:,'.82

In conclusion, the sub-group considered that there was no
need for further examination of this issue, nor for the CONTRACTING
PARTIES to take a formal decision to set up a special machinery to
deal with the use of QRs by the six. It seems the CONTRACTING
PARTIES were not willing to examine this issue further, despite the

fact that quotas should have been treated more seriously than tariffs
with respect tao most crucial areas of products. Quantitative
restrictions in juxtaposition to tariffs have been very complex
measures in their application, since each contracting party to GATT
and in particular each EEC member state applied its own quotas and
as such hag been considered by sub-group B. (More details ahout the

GATT approach to QRs are provided earlier in Chapt.2 p.26 ).

The Agricultural Provisions

Both the GATT agreement and the EEC Treaty provigions apply
to all products, industrial and agricultural. The GATT agreement,
however, makes no distinction at all between industrisl and agricul-
tural products, whereas the EEC Treaty includes special provisions
with reference to agriculture and trade in agricultural products,

envisaged in Arts. 38-47 with the objective of establishing a CAP.

In the agricultural sector over~production and protectionism
are the problems that have made trade one of the most comtroversial
issues of recent times. In the European Community the member states
have agreed that trade in agricultural products should be restricted
even within the Common Market. They thought that trade in agricul-
tural products should be governsd by a CAP that has been developed
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gradually and implemented through a4 common organisation for

agricultural products.

Sub-group C was to examine a possible conflic£ between
the GATT and the EEC with particular respect to agricultural pro-
visions and in particular, the sygtem of minimum import prices,
the development of long-term agreements of the EEC Treaty and the
problems that might arise in the wake of their implementation.

EEC Art. 44 provides for a system of minimum import prices below
which imports may bre suspended or reduced. This system was to be
applied during the transitional period. It was to promote the
formation of such a customs union by facilitating the internal re-

duction of trade barriers (XXIV:S(B.)(i)}?4

The minimum import price system, however, operating during
the transitional period does not seem Lo be incompatible with the
G.A. Unquestionably, it restricls imports into the Communit} by
imposing a minimum import price level below which products cannot
be imported into the Community; it thus protects domestic producers
from foreign competition; but continued beyond the transitional

period, it might be incompatible with the G.A.Ss

Secondly, EEC Art. 45 refers to the development of long-
term agreements or cdntracts, between importing and exporting
countries during the process of replacing national organisation with
a common organisation for agricultural products, This objective
was designed to guarantee national producers a marketl for their
products, These long-term agreements or contracts would be applied
for a limited period and to a limited number of products and only
until such time as the common organisation for agricultural products

would be established.

The purpose of the long term contracts is to facilitate
the abolition of QRs and import duties when EEC Treaty provisions
conflict with national regulations. According to Axrt. 45 (1) EBEC
and GATT Art. XXIV:B(a)(i), it appears doubtful whetlher such con-
tractg are incompatible with the G.A.SG It was perhaps unfortunate
that the Community imposed other restrictions after the establiszshment
of a common agricultural organisation, thus consequently raising new

harriers against imports inte the Community.
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Within the GATT framework and outside the Community,
countries exporting agricultural products were concerned that the
minimum import prices system and the long-tecrm agreements or <on-
tracts might affcect their exports to the Community and that those
two measures may be inconsistent with Art. XXIV:4. This Article
states that Lthe purpose of a customs union is to facilitate trade
between the constituent territories and not to raise barriers ta

. e . B7
trade to other comtracting parties with such territories,

The USA with its agricultural support system, similar to
the EEC's CAP support mechanism, after having obtained a waiver
for agricultural products in 1955, was not in a strong position to

negotiate for free agricultural trade.88

However, trade in the agricultural sector has continued to
be the most sensitive area. Trade 1n agricultural products always
poses problems - eo.g. in the Benelux customs union, although customs
duties and QRs were elimipated in the industrial sector, in the area
of agriculturelno significant achievement could be claimed; the
regpective national organisations for agricultural trade remzined in

2%

existence.

The GATT sub-group C, which was set up to examine the con-
sistency of the EEC agricultural provisions with the GATT, considered
that "neither the EEC provisions as such, nor the Community institut-
ions had acted contrary to their international commitments“.go
Especially as regards the second of the above points, i.e. concerning
long~term contracts, the six EEC member states pave hefore the sub-
group the assurance that they would be applied to a limlted number of

products and for a limited period until the national agricultural

organizatione were replaced by a common one.

The members of the sub-group pointed out that "the G.A.
does not forbid long-term contracts but they felt they could hardly
be reconciled with the provisions of Art. XXIV".91 They expressed
fears that these contracts may lead t¢ more import barriers and
restraints on international trade, particularly with reference to
the export trade needs of the LDCs, where the natiomnal economies
depended on the export of certain agricultural commodities. The

gix EEC member states said that “the main aim of the long-term
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contracts was to make possible a development towards freeing trade

in certain products for which the provisions of the Rome Treaty
relating to the abolition of QRs and import duties were not adequate',
end they pointed out that no inconsistency of the European Community
provisions with Art. XXIV of the G.A. cxiszted; should any problem
later arise, the institutions of the Community may apply for a

waiver,

Some members of the sub-group were of the opinion that
"the agricultural provisions carried a strong presumption of in-
creased external barriers in place of existing tariffs and other
measures".93 Moreaver, the majority of the members of the sub-
group comnsidered that it was impossible to determine the compatib-

1lity of the agricultural provisions with the G.A.94

Thus, during the first stage of the implementation of the
measures concerned, relating to a winimum import price systeﬁ and
long—-texrm contracts, there were no indications that an incoansistency
between the G.A. and the emerging Communlty system existed. After
the transitional period, problems might arise, but they would be

solved by means of consultations under GATT Art. XXII.

Association with Overseas Countries and Territories

The Association Agreements (AAs) of the EEC with the over-
gseas countries and territories are one of the most debated issues
and have received much criticism as being incompatible with the
GATT provisions. Even before the EEC Trealy was signed,the GATT
contracting parties were concerned with this issue and ohjeéted
to the conclusion of Association Agreements by the EEC, but France,
with overseas dependencies, wanted special arranéements te be made so
as to establigh links between these territories and the EEC,

The French particularly threatened not to participate in the

Community if its overseas territories were excluded.

Articles 131-136 of the EEC Treaty entitle the member

states to conclude association agreements with overseas countries
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and territories and even to extend existing ones for the
purpose of economic and sccial development of such countries
and territories. In particular EEC Art. 133:3 provides that
Pthese countries and territories may levy duties {(new ones) in
order to meet thelr development and industrialisation ... and
that the duties shall be progressively reduced to the level of
those imposed on imports of products from member states with

which each country or territory hags special relations™.

Obviously these Association Agreements establish a
preferential regime and as such are contrary to the MFN treat-
ment of GATT Article I which, in para. 2 permits existing pre-
ferences to continue buil precludes their extension, unless there
has been established between the countries involved a customs
union or a free-trade area arrangcment, falling within the scope

of Article XXIV,

The crucial question has been whether such arrangements
between the Community and overseas countries and territories
congtitute a free-trade area. The members of Sub-Group D
were of the opinlon that éhese asgsociation agreements did not
constitute a free-trade area since they did not meet the re-
quirenments of Art. XXIV:8(b) of elimination of duties and other
regulations of commerce on substantially all the trade. They

.went on to argue that not only was there no reduction of barriers
in the trade, but also that the countries and territories con-~
cerned cﬁuld laevy new duties, (133:3 EEC) and that the association
agreements were an extension of the preferential system already
in existence between the EEC member states and the overseas

countries and territories.

On their side, the EEC representatives argued that the
ultimate objective of these agreements, was the establishment of

a free-trade area, and they held that they were interim agreements

envisaging /




cnvisaging the formation of a free-irade area; they insisted
that the conditions laid down in Art. XXIV:8(b) were fulfilled,
that is, that substantially all the trade was 1iberalised and
duties and other restrictive regulations of commerce maintained,
were not on the whole higher or more restrictive than those
before the formation of the free—irade aresa; and even if this
wére nol so, they argued further that the provisions of Art.
133:3 (EEC) together with Art. XVIII of the G.A, providing that
duties could he Jjustified for economic development and indusit-
rialisation of the asscciated countries, should be taken into
account. The volume of trade between the six EEC member states
and the asgociated countries was negligible and the protective
duties and measures taken wexre at about 1.4%. Such a small
percentagae, it was said, did not violate the “substantially all"
criterion,

The members of the sub~group insisted, however, on their
view that association agreements did not create a free~trade
area and they pointed out that the Rome Treaty did not provide
.that assoclation agreements create a free-trade area and that,
additionally, the GA,does-not provide for a simultaneous existence
of customs unions and free-~trade areas, nor can a customs union
operate within a wider free—trade area framework and vice-versa.
The association agreements were attacked not only by the contract-
ing parties to GATT but also by the other LDCs who were not
linked with the Buropean Community by any kind of agrecment.
The latter (LDCg) particularly emphasised fhat the preferential
treatment extended to the dependent countries and territories
would do-damage to their. trade and development, and that the
growth and economic expansion of the associated countries was to
e achieved at their expense. A number of delegations wanted
gpecial consideration to be given to practical problems rather
than to a legalistic analysgsls of association of the overseas
territories with the EEC.

Undoubtedly, association agreements are preferential
agreements and to many members of the sub-group they were =
simple extension of the existing preferential arrangements and,

as such, violated the MFN clause of GATT Art.I‘Qe

Despite /
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Despite this generzl consideration, ac ultimate decision was
taken by the sub-group, although a majority within the sub-group
strongly criticised the association agreements as beihg contrary
to the G.A.

The CONTRACTING PARTIES to GATT might find some aspects of
the Rome Treaty or sources of action inconsistent but as
Allen says "1f the GATT was too juridical in its appraisal and
too demanding in its requirements, the Community could find
it more profitable to withdraw from the Agreement altogether".97‘
The EEC actually could apply for a waiver from its GATT
obligations, but it felt there was no need to do so, since the
sub-group decision was inconclusive; it preferred to wait
until anothey contracting party would force the 1ssue. The
association agreexents were finally tacitly accepted due to
American suppart.ga' In fact, the contracting parties to, GATT
could make recommendations to the EEC relating to incompatib-
ility of the measures, but they never did.

At the thirteenth GATT session, the CONTRACYTING PARTIES
did not eiamine the legal issues, but it was suggested they
should direct their attention to practical problems. They
concluded, howevex, that negotiations and consultations shouild
take place and at the end a compromise might bhe attempted if
necessary, as had been the case with the EEC and the assoqiation
agreements within the Fifth Multilateral Tariff Negotiations
Round.gg' Consultations and compromise were stressed by
Steinberger%oo He did not argue for recourse to any juridical
process, nor considered recourse to the International Court of
Justice to be effective. He argued that if a whale region is
affected, it is doubtful that a judicial or legal instrument can
solve the prcblem.lU

As far as this question is currently concerned, some EC
officials in Brussels argue that the association agreeménts
between the EEC and the associated countries and teriritories

constitute a one way free-trade area with regard to the fact that

the assocciated countries (e.g. the Lomé countries) can 1evy
duties on imports of products from the memher states on a non-
reciprocal bhasis. Some others helieve that there is no establ.
ighment of a free-trade area but the agreements concerned are

102,

“something special'.
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The compatibpility issue has never been discussed again
since the first years of the BEC's existence, and although in
law we may say thai there is some element of incompatibility, in
practical terms there is no need to discuss this issue again.
The EEC has been accepted if not as a de jure, certainly as a de
facto entity for the purpose of the GATT and, as such, enjoys
legal personality.l03 The practice, as il has been developing
thus far, is that only trade agreements with preferential charact~
er concluded by the BEC should be submitted to GATT for approval
and not mere commercial agreements. As is discussed in the next
chapter preferential agreements, concluded by the Community and
third countries or groups of countries, are submitted to GATT for
consideration of the compatibility issue, but in no cage have defi~
nite conclusions been reached. Discussions and consultations
rormally take place, but as regards this specific issue, no:
praoblem of at least legal nature has arisen. (This issue is

taken up again in the conclusions for further consideration).
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CHAPTERR 4.

NOTES

At the time GATT was established some regional arrangements
existed which under Art. I:2 were excopted from MI'R obligations,
¢.g. the Benelux customs union,

T. €, Hartley, The Foundations of European Community Law, (1981)
p.140; A. G, Toth, Legal P:otection of Individuals in the
Buropean Communities, Vol, I, par.304, pp. 111-114.

As far as the free movement of workers within the Cuméunity is
concerned, i.e, with particular reference to employment, remuner-
ation and other conditions of work, discrimination on the grounds

of nationality 1s prohibited as envigaged in Art, 48(2), -implemented
by the Community Regulation 1612/68..(0.J. 1.257/2,1962 p,455 as
amended O.J. C/13B 19—641980, p.65) Art. 1 of this Regulation
entitles any national of a member state to the right to work in any
other member state, under the same conditions as the other membey
state's nationals, Art. 7 of this Regulation explicitly provides
that "a national of oné menber state should not be treated
differently from national workers by virtue of his own nationality".
Accordingly, workerg and their familles are entitled to the same
benefits as regards training, voting, representation, socizl and
economic advantages, housing, etc., #s national workers and their
famllies,

Scott Davidson, Legal Aspects of the Common. Market in Goods, Ch.1ll
in Lodge Juliet (ed.) {(1883); See also A. Parry and J, Dinnage,
Parry and Hardy, EEC Law, Second Edition (1981) p.3€6 (ext.
relations); Cade 168/78 Commission v. France (1980) ECR.347;

Case 169/78 Commission v. Italy (198B0) ECR.385; Case 170/78
Commission v. U.K, (1980) ECR.417; Case 171/78 Commission v.
Denmark (1880) ECR.447; Casge 55/78 Commission v. Ireland {1980)
ECR.481: :

Case 1/72 TFrilli v. Belgium {1972} ECR.45F; also see
Case 152/73 Sotgiu v. Deutsche Bundespost (1974) ECR. 153,

Case 114/76 (1977) ECR.1211. In this case the EEC Council had
sought to reduce the surplus of skimmed-milk powder in the Community.
To this effect it asked the animal breeders to use, instead of
protein element soya, skimmed-milk powder which was three times more
expensive than soya. This method would benefit the dairy farmers,
but on the other hand it would harm the animal feed producers. The
ECJ in this case, held that this scheme was .discriminatory against
a certain category of producers,
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11.

12.

13.

14.
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Case 20/71 Sabbotini V. European Parliameni (1972) ECR.345, in
respect of allowance granted to Community officials when employed
outside their home countries; Case 21/74 Airola V. Commission,
(1975), ECR.221; specifically, in this case the ECJ held that the
concept of nationality should be interpreted in such a way as . to
eliminate any difference of treatment between males and females:
Cagse 130/75, Prais V. Commission in respect of religious faith,
(1976}, ECR.1589.

John Jackson, World trade and the law of GATT, (1969).

ibid.

The USA, however, urged so that certain preferential trade agree-~
ments to be abolished, i.e. commonwealth preferences; J. Jackson,
op. cit., in Note 8, ch. 24.10

However, not all regional arrangements intend to be customs unions
or free-trade areas, i.e. in the co-operation agreement between
India, United Arab Republic and Yugoslavia, the participants said
they formed this agreement in the interest of trade expansion. - The
question is whether those regional arrangements fall under the
jurisdiction of Art. XXIV. The three contracting parties said

that it was not inconsistent with the GATT rules because ‘they
complied with part IV and the spirit of the G.A., although the

Working Party did not sdgree. From the legal point of view it
appears to be a preférential agreement and not a customs union or a
free~trade area. Therefore, in order that this agreement fully

complies with GATT rules, thé appropriate legal action was a
walver to Art.I:1. under XXV:5 .and not under XXIV:10, This decision, -
extended twice until 1978, shows that the contracting parties wanted
io allow the agreement although it.was clearly outside the gcopé of
Art. XXIV; J. Huber, The practice of GATT in examining regional
arrangements under Art. XXIV, XXIX " Journal of Common Market Studies,
(1981), pp. 281-298 at p.292.

Dennis Swann, The Economics of-the Common Market, 4th ed. (1978)
chap.3, p.74 ££.; - P, Kapteyn and P, VerLoren Van Themaat, Introduction
to the Law of the European Communities, (1973), pp. 194~202,

Gerard and Victoria Curzon, The Management of Tra&é Relations in
GATT in A. Shonfield (ed.) International Economic¢ Relations of
the Western World 1959-1971, (1976).

J, A. Uaher,_ Uniform External protection - EEC Customs Legislation
before the Court of Justice, 19 CMD:Rev. (1982), pp. 389-412;
The Customs Union, E. Commission, European Documentation 4/1980,

Kenneth Dam, Regional Econonmic Arrangements and the GATT; The
legacy of a misconception 30, The University of Chicago Law Review,
(1963).
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16.

17.

18.

19,

20.

21.
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23.

24.

25,

26,

27.

28.

Karin Kock, Internaticnal trade policy and the GATT 1947-1967
(1969} p. 120 £f£f.

DAM in his book The GATT Law raiscs some important questions as
the method of determining the CET. How should an average EEC tariff
be determined? If one country haa a2 duty of 50% and a second countiry
imposes no duty at all, would the average bhe 25%7? How can tariffs

on items with greatly differcnt volumes on imports be determined?

How is an average tariff among countries calculated? How can a

protective tariff and a revenue tariff be determined?

K. Dam, The GATT Law and International Economic Organisation, (1370)
ch.16, p. 274 If.

For further information see Dennis Swann, op. cit. in Note 12,
K. bam, op. c¢it., in Note 15.

John Jackson, World trade and ithe law of GATT, (1969) para.zd.;o.

Abdulgawi A. Yusuf, "“Differential and more favourable treatment".
The GATT énabling clause 314 JWTL (1980) pp. 488-507.

J. Viner, in hig famous work on Customs Union Issue in 19850,
argues that any customs union being a step in the direction of
free-trade could indérease the welfare in the world;

R, Robson, International Economic Integration, (1980) ch. 4.

Ralph Haughwort ¥olsom, Corporate Competition Law in the

European Communities, .(1978) ch. 2, p.23 ff; John Jackson, Equality
and discrimination in International Economic Law (XI); The GATT,

37 The Yearbook of Worlid Affairs, (1973)

John Jdackson, op. ¢it., in Note 21, p.575.

J. Jacksgon, op. c¢it., in Note 8, K. Dam, op. cit., in Note 18,
R. Hudec, The GATT legal system and the world trade diplomacy, (1975),

J. Vinper, theorist and economist, (in his book on Customs Union
Isgue of 1950) says that advantages of the regional arrangements will
be gained only if the customs union or free-trade area- creates new
trade, If{ the agreement merely deflects Lrade then one state may
prolit at the expense of others, i.e. the strong efficient state will
profit at the expense of the weaker less efficient states, unless
some compensatory meéchanism is introduced ~ i.e. a regional or
social policy. Other theorists believe that regional integration
is not so beneficlal as world-wide trade agreements as regional
arrangements tend to increase trade smong members, but digcriminate
against non-members; John Jackson, op. cit.,in Note 21, p.621.
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never been used.

In the EEC~ACP (Lomé I) Convention, it was stressed by the non-
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character and, therefore, inconsistent with the G.A. But, despite
this, it was finally approved as meeting the GATY requirements.

See alsc J. Huber, op. cit. in Note 11.

For a list of EEC agreements see A. Parry and J. Uinnage, Parry and
Hardy, EEC Law, second edition (19¢81l), Appendix 3, pp. 494 f£f.
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G. Curzon, in his book Multilateral Commercial Diplomacy, (1966),
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final form of a customs union", p.95.
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Competition and Welfare, chap.2 in Essays in European Law_ and
Integration, D. O'Keeffe and H. Schermers (1982), pp. 79-93.

European Commission. Declaration on the occasion of the customs
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Integration, (1872).
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Commission EC, 25 years of the EEC external relations,
EEC Documentation, 4/1979.

As far as international organisations are concerned the Comnunity
often shares observer status, but in practice it is placed on the
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theory, however, it should be given higher status than that of
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Other provisions with reference to the Common External Tariff, (CET)
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Also, several EEC Regulations have come into force regarding the
common tariff system applicable to imparts from third countries inside
or outside the GATT system; John Juckson, Legal Problems of Internat-
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The Benelux countrics, since the establishment of the Benelux customs
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BISD/GATT, 6 5/68/(195B).

John Jackscon, op. c¢it., in Note 8, p. 612 ff,
Ibid.

J. J. Allen, op. cit., in Note 44.

The EEC during the connmon external tariff (CET) negotiations between
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Ibid.

J. J. Allen, op. cit., in Note 49.
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Tbid,

The Ceylon Delegation, studying the case, reported that the
association agreements constitute a preferential area and not a
free~trade areasg,

J. J. Allen, op. cit., Note 49.

The USA in principle opposed the association agreements of the
European Community (e.g. the citrus case), but for purely political
reasons supported their conclusion, und pressed the U.K., Latin
Anerican and the Commonwealth countries, who constituted a majority

in GATT, to degist from any action against the association agreements.
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PART IIX

EEC_AGREEMENTS WITH THIRD COUNTRIES IN THE CONTEXT OF THE
GATT LEGAL SYSTEM.

The Community has the power to enter into bilateral .or multi-
lateral agreements with third countries or organisations of an
economic character. In this context it has, since its establish-

ment, replaced its member states in entering into a great number of

agreements involving trade. These agreements can be distinguished
ag 3

1. Association agreements under Art. 238 EEC, and

2. Commercial ~ tariff and trade - agreements under Art.113 EEC.

However, when elements of a non-commercial character are alsc involved
as in the case of association agreements, member states may also
participate, In the case of the GATT, the Community has succeeded to
the rights and obligations of the member states and has become if not
de jure certainly a de facto cogtracting party to GATT. The Community
is also bound by agreements concluded by its member states, prior to its

establishment,
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CHAPTER 5.

ASSOCIATION AGREEMENTS

{(a) Agsociation Agreements leading to membership of the

Eurcpean Community.

All European countries in accordance with Art. 237 EEC are
eligible to become members of the European Community, provided
that they apply to the EEC Council which must unanimously accept
their application, after having obtained the opinion of the
Commission. To this efifect, Denmark, Ireland, Norwsy and
the United Kingdom applied in 1970 to enter into the Community.
On 22nd January 1972, the Act of Accession was signed by the ten
(10) governments and the Council of Ministers of the European
Communities, subject to notification by the four applicant
countries, applicable from lst January 1973. Norway failed to
accede into the European Communities due to negative results of
a referendum, undertaken in the country, before the Norwegian

Parliament was to ratify the Accession Act.

Greece is the tenth mémber state which acceded to the
Community on 1.1.1981. Fox Greece, however, the first step
to this moyement was the conclusion of an Association Agreement
which 1led eventually to membership of the Furopean Communities.
Turkey has also concluded an Association Agreement with the
European Communities, which agreement way finally result in EEC
nembership. These two counftries, while belonging from an
economic point of view to the least developed regions of Europe,
are, from a political point of view, worth special consideration.
This consideration gains in weight with reference to theilr member-
ship of the NATO Alliance and their geographical and strategic

importance,

The association agreement with Greece was an early major
activity in the external relations of the European Community.
Much faith was invested in the successful conclusion of the agree-

ment, As such, it was considered to be gquite favourable for the

Grecks /
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Greeks, but it inveolved considerable difficulties for the
Communily, when the Community was unable to grant similar treatment
to other countries, especially to the Mediterranean and -near
Easten arcas. The Athens Association Agreement . signed in 1961,
was submitted to the GATT CONTRACTING PARTIES at the nineteenth
GATT session in the same year, In November 1962 Greece became
agssociated with the Community with the prospect of becoming a full
member, after a transitional period. This agreement wasg based on
a customs union, but in view of the weak economic position of the
country, Greece was granted a very long transitional period. Greek
products would enter duty free into the Community within a twelve-
year period, that dis in 1974, while Community products would enter
Greece duty free after twenty-twe years - i.e., in 1984, when Greek
tariffs werc to be brought in line with the Community's CET. In
this way it was hoped that Greece would be helped in its economic
and social development.2 Subsequently, owing to the political
situation in Greece, the agreement was frozen between 1967 and 1974
and re—activated in 1974 when Parliamentary democracy was restored
to the country. Later, in June 1878, application for accession
was submitted to the Community and finally the Treaty of Accession
was signed in Athens on 28th May 1979, providing for full member-
ship from lst January 1981.3 It includes a five year transitional
period within which all duties and other restrictive measures were © ke:
gradually abolished for almost all products’and 2 seven-year tran-
sitional period for some agricultural products, notably tomatoes
and tobacco, and for the free movement of labour, When in October
1981 the new Greek government came into power, it maintained that
membership of the EEC would have negative effects on the Greck
economy, with special reference to the more advanced level.of
economic development in the EEC member statecs and the critical

R X \ . 4
international economic situation.

Nevertheless, the Greek Government has been taking an active
part in Community activities (from July to December 1983 it held
the presidency of the Council of Ministers) in spite of its
different stance on various aspects of the external political relations
of the Community, e.g. the gituation in Poland, the Middle East
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crisis, the destruction of the Korean airliner by the Soviets.

On 19th March 1982, Greece submitted a memorandum to the
Community Institutions, pointing out that the special problems
of naer economy had not been taken into account by the Accession
Treaty and furthermore the Greek Government stressed the sensitive
nature of the Greek economy, its structural weaknesses, the
relatively important role of agriculture, the extremely difficult
competitive position of small and medium scale industries
the negative GNP growth rate, and the balance of payments deficit.
They asked for nmore help from Community funds so as to improve
agricultural infrastructure, develop tourism and protect small
indus tries and, also, exemption from the strict application of
Community rules on competition. In the first round of discussions,
Greece's special economic situation was recognised by the EEC, but
its overall response to the Memorandum does not seem favourable
for Greece, although it is too early as yet to reach definite
conclusions.5 Within the GATT framework the agsociation
agreement (of 1961) with Greece was pointed out by the GATT
contracting parties to be a preferential agreement and, as such,
in conflict with GATT law. The Community again pledged within
the GATT that the association agreement in guestion granted no
more than MFN treatment to Greece. During the formal review
by GATT CONTRACTING PARTIES in 1962 at the nineteenth GATT
session, the GATT failed to examine the legality of the assoc-
iation agreement and no consideration was given to whether or not
it was a movement towards or away from free trade. This
Association Agreement was. contemplated in the form of a customs
wunion arrangement, because the EEC wanted it to be in line with
the GATT requirements and as such was permissible under thé GATT
Art. XXIV. It was the first association agreement concluded by

the EEC and its conformity with the GATT rules had a special

importance. Its legality or not came under consideration in
accordance with the GATY rules and procedures. And in this
case, as happened in the examination of the LEEC's compatibil-

ity with GATT, (discussed in detail in the previous Chapter 4),
the same pragmatic approach was followed by the CONTRACTING
PARTIES to GATT, while the legal question was left open. (This
legal /
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legal question has occupied the GATT deliberations as many times
as assoclation or preferential agreements have been concluded by
the EEC, The questions is, in detail, analysed in the con-

clusions and it is not exaggeration to say that it is still left open.

Turkey is the second country which has signed an associalion
agreement with the Community with the prospect of becoming a full
EEC member sometime in the future. The Ankara Association Agreement
was signed in September 1963, and became operative in December 1964.
This agreement aims at the progressive establishment of a customs
union. It is different from the Athens Association Agreement
in that its final objective was 'the accession of Turkey to the
Community when the operation of the agreement makes it possible
to foresee the acceptance in full by Turkey of the obligations

arising from the EEC Treaty ......"6

A preparatory period of five to ten or more years was needed

- for Turkey to stréngtheu its economy with assistance from the
EEC and for increasing the EEC tariff quotas for Turkish products.
After that period a plan would be worked out within a twelve-
year transitional period, ‘within which & customs union would be
| gradually established. The Working Party of GATT, examining the

Ankarn Asscociation Agreement, was very concerned with the time

lateral preferences granted to Turkey. Once again, no decision
was at the end taken as regards the compatibilility of this agree-

ment with the GAT’I‘.7 The same legal considerstions were taken

‘ limits set for the completion of the customs union and the uni-

|

|

into account in the GATT appropriate committees, as in the case -

of Greece's Association Agreement.

| The Turkish authorities have continuously complalned that the
operation of the agreement has not really helped the country in
its development as was foreseen, because the tariff Prefqrences
have been diluted thrbugh the granting of similar concessions to
other Mediterranean countries, Turkey has argued that the aid
given has been inadequate and the contemplated introduction of
the free movement of lasbour between the two sides has not been

: fulfilled. Particularly,Turkey has argued that the Greek

accesslon to the EEC was to the detriment of the Turkish economy.8
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Nevertheless, after political instability and Lhe estab-
ligshment of a military government in Turkey in 1980, it has bkeen
argued by the EEC that the association agreement should be frozen
until parliamentary democracy was restored.g The Europcan Trade
Union Confederation has asked for the suspension of the agreement,
as was done with the agreement with Greece during the seven years
of Greek military dictatorship (1967-1974). Also, the Community
has taken into account political developments in the country,
every time it has come to consider Community aid to Turkey.l
These two association agreements are on the one hand preliminary
for an EEC membership according to Art. 237 EEC and, on the other
hand, they both incorporate a preferential trade agreement which
provides for free movenent of goods, persons and services,
dismantling of customs duties and QRs, harmonisation of laws in
trade policy and co-ordination on cconomic policy matters, In
particular, the Athens Association Agreement which was deemed to
be very favourable for the Greek side, especially for agricultural
products, has left narrow margins for further concessions made by
the HEEC to the other Mediterranean countries, which had sought to

link themselves with the EHC.

(b) Association as a special form of development assistance.

(i) Association Agreements wilith African, Carihbean and Pacific (ACP)
countries and territories.

The EEC Treaty envisaged two sets of provisions relating
to the éoncept of association. The first cnvisaged in Part IV of
the Treaty (Arts.l31-136), cstablishes an assoclation with the
member states' overseas dependencies and territories and the
second, provided for in Art. 238, authorises the Community to
"conclude with a third country, a union of states or an inter-
national organisation, agreements establishing an agsoclation
involving reciprocal rights and obligations, common action and
gpecial procedures'.

The first form of assocliation has its origins in the existing
links between the EEC member states and their overseas countries

and /
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and territories. Both groups of countries wanted their relation-
ship to be maintained and strengthencd after the EECs establish-
ment; . In particular, the overseas dependencies of France, Belgium,
the Netherlands and Italy, wanted theilr preferences with thc.
Community member states to be extended over a much wider market.
The result was an association agreemwmenl signed in Cameroon in
1963, between the Community and eighteen African states - former
colonies - and Madagascar.ll This is the Yaoundé I Convention,
subsequently followed by a second one which entered into force
in 1969 and expired on 31st January 1975. These conventions,
however, did not cover commercial relations between the African
States and Madagascar. Provision was made only for the pro-
gressive elimination of all duties and QRs. The principle of
reciprocity was included in the Yaoundé& Convention, but certain
duties were retained by the associated countries in order to
protect their infant industries against imports from EEC.countries,
especially for certain agricultural products. EEC development
policy was an important elemenit of the association. Financial
and techmical aid was provided in the form of grants through the
EDF and, since 1964, in the form of loans from the EIB. Finan-
cial aid was provided not only by the Community but by the member
states as well,

However, some other African countries (not former dependencies

of the original six member statesg), felt that they might experience

"discrimination against their exports to the EEC and therefore

sought a similar kind.of relationship with the Community. . .Higeria
was the first country outside of this framework which signed an
agssociation agreement with the EEC, in 1966, while still a member
of the Commonwealth preferenée systen, This agreenment which was
based on reciprocal treatment. and included no development aid,
never came into force. The example of Nigeria was followed. in
1969 by three Commonwealth countries of Eastern Africa, i.e.
Uganda, Kenya and Tanzania. This association agreement, known
asg the "Arusha Agreement', involved free trade, but not financial

2

and technical co~operation,1 This asgocation agreccment never came

into force either.
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However, with specific reference to the Yacundé Convention,
the issue of compatibility of the convention with the GATT was
considered. The EEC and the associaled countries' represcant-
atives pointed out to the GATT that the convention constituted
nineteeu separate free-trade areas fully consistent with Art.
XXIV:8(b) and that, therefore, they were under Art. XXIV:5,
entitled to deviate from the provisions of the G.A. in order to
establlsh the free-trade areas, Nevertheless, the argument
put forward by the EEC was not accepted by the ather contracting
parties to GATT and therefore uncertéinty about the existence of
such free-trade areas existed in the light of great differences
of views between nember countries in, the consideration of the
convention within GATT. In this cagse also, no decision
was reached, and the matter was referred to the twenty-fourth
GATT session.

Attacks on the Convention were made by the other LDCs, and ly the
UK on behalf of her colonies. The LIDCs ocutside- the Convention
did not really want the agreement to be declared illegal under
the GATT rules, but wanted to be granted similar treatment by
the EEC. Germany also strongly opposed the Convention during
the GATT deliberations throughout the 1960s because it feared
that its trade with Latin America and Asis might suffer as a
result of the Yaoundé preferential system. In the end, the
Working Party of GATT adopted a Report on 9ih November, 197Vi%,
concerning the compatibility of the aggociation agreements with
the G.A. but no definite comclusion was reached and the question
" was left again open for future éonSideration.l4 Pragmatic
considerations had again been taken into account, while any legal
factors had been left aside. ‘

After the U.K, entered the Community in 1973 {Accession
Treaty of 22nd January 1872), and specifically in October 1973
the nine EEC member states and forty~six African, Caribbean and
Pacific (ACP) states 15 began negotiations leading to the renewal
and enlargement of the second Yaoundé Convention. Thus, the

first Lomé Convention (Lomé I) was signed on 28th February 1875
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by the negotiating parties for a period of five vears, and
expired on lst March 1880. The Lomé I Convention entered

into force on lst April 1976, but some trade arrangements
included in the Lomé I Cenvention werce put into effect uni-
laterally by the Community carlier on lst July 1975.16 When

it expired it was followed by the second Lomé Convention (Lome
IT) signed by the Community and over sixty ACP countries (sixty-
one with Zimbabwe) at Lomé on lst October 1979; it became fully
operational on lst January 1981.17 Negotiations for Lom& IIX
started in 1983.

Both Lom& Conventions contain most of the provisions of the
Yacunde Conventions in an improved form and they ineclude in
addition, the new policy of the Community concerning raw materials
and commercial and industrial cowoperation.lg They involve some
important innovations, paxticularly the principle of non-reciprocity
under which virtually all products originating in the ACP countries
can enter the Community duty-free, save some agricultural products,
whereas the Community products receive in the associated countries
MEN treatment.l9 Apart from that, the ACP countries are free
to determine their trade policy. It ig a great achievement,
however, that 99.5% of the total ACP exports to the Community are
duty—free.zo

The second and greatest innovation of the Lomé Convention has
been the introduction of the STABEX system for the stabilisation
of export earnings of the ACP countries; it guarantees the
earnings from certain exported commodities. Initially, the
system covered twelve products {(groundnut products, cocof
products, coffee products, cotton products, coconut products,
palm and palm nut and kernel products, bananaé, raw hides; sking
and leather, wood products, tea, raw sisal and irom ore.) Under
the second Lomé Convention, the system has been expanded and
covers forty-four products compared with thirty-four of Lomé I,

When, under the STABEX system, export earnings from certain
products fall below an sdgrsed reference level, a compensation
fund contributes the difference, The agreed aid under this
scheme was set at 375 million European Units of Account (BUA)

for the first five years (Lomé I) and 550 million EUA under the
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second Lomé Convention. It provides for protection nol
only on the grounds of bad economic conditions, but alsgo on the
grounds of fall in demand and of drop in production attributable
to natural disasters, Its purpose is to stabilise market price
fluctuations and to secure the regularity of supplies. It
aggsures the EEC of a reasonable stability of prices of certain
raw materials and foodstuffs and also secures access Lo suppliers
in times of shortage.2

The STABEX system under the first Lomé Convention, succeeded
in meeting the demands of the ACP countries and , in fact, left an
undemanded balance of 6 million EUA when the Convention expired,
But as soon as the second Lome Convention came into existence,
STABEX ran into difficulties. In 1980 and 1981 it ran out of
funds.22 The reasons are various and complex. The Commigsion
acknowledged the need to reform the system and carried out -an
investigation.z3 This investigation revealed that many factors
were involved; increased demands of the ACP countriecs, world
recession, increased competition in world markets, protectionist
measures undertaken by DCs, improvement in the operation of the
system, sharp f£all in world prices of a number of key products
covered by STABEX, natural disasters, lower demand in the
Community. It seems, however, that the most important factors
which led to the ineffectiveness of STABEX are found in the
point that the ACP countries started to effectively use the
system and also te the worsening competitive position of ACP
exports covered by STABEX on international markets.

. In the face of such competition the ACP countries are unable
to develop their industries, increasc production; expand their
exports and diversify their economies, The consequences of the
ineffectiveness of STABEX are very serious. The recoil of the
system illustrates the negative effects of protectionism on the
ACP countries and on the EEC as well. ‘The situation has reached
alarming dimensions, especially because funds from the IMF may be
short.24 The system is also ecriticised by the non-ACP LDCs
which point out that it discriminates against their exports;
but the EEC cannot, for the time being, extend the system to all
LDCs.25
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Nevertheless, whatever the shortcomings of the system,
the ACP countries want the maintenance and improvement of
STABEX, which remains one of the most important instruments of
co-operation. In general, Cormunity funds should be reimbursed
when export earnings return to a satisfactory level but this
obligation does not apply to the thirty-five least developed

. 26
countries.

Morcover, another system similar to STABEX, the SYSMIN or
MINEX ( a new innovation included in Lomé II, concerning ﬁineral
exploitation) has been introduced to protect ACP exports of
minerals apart from iron-ore, against price fluctuations and
other disturbances, For the operation of the schemes funds can

be channelled through the Ewropean Development Fund (EDF) and also

loans can be secured by the European Investiment Bank (EIB). Not

all countries, however, have equally benefited under these schemes.

Financial and technical co-operation: Financial and technical

co-operation is provided for the ACP states through the EDF and
EXIB, in favourable and long-term leoans for finaneing in garticular
small scale basic development schemes in rural areas, and mosi
particularly those in the least developed countries,. The bene-
ficiary countries are responsible for administering and managing
the aid, although the Community member states still play a role.
The second Lomé Convention has contributed to a more equitable dis-
tribution of funds to a&ll ACP states and particularly to those
needing most help. Part of the aid is given for industrialisation,
economic infra-structure and social development. The total
financial aid given by the Community according to the terms
agreed in the Lome II Convention is 5,692 million EUA, compared
with 3,457 million EUA of the Lomé I Convention,. Ior the ACP
countries this kind of co-operation is vital given that they
wanl co-operation and open European markets for their primary

commodities.28

Industrial Co-operation: For the development and diversification of

this c¢rucial sector of the economy, numerous decisions have been
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made involving aid administered by the EIB and by the Commission
of the EEC. The proposed areas of action are development of
research and technology. information exchanges, studies, establish-~
ment of conduct between firms, co-operation in the field of energy
especially since 1873, Community firms have an important role
to play in the industrialisation of the ACP countries who are calling
for the transfer of technology to the third world, | To this end
the Centre for Industrial Development {CID) assisted by a Committee
on Industrial Co-operation (CIC) was created to provide information
opportunities for industrial co-operation and to.faeilitatethe
transfer of technology. Unfortunately, this centre has been 2
disappointment despite the efforts on hoth sides to correct the
disadvantages,zg' Since the application of the first Lome
Convention, over 140 million EUA have been transferred to the
ACP states for fifty-seven projects in studies in this field, with
special cohsideration given to the least developed countries(Lanﬂ?D'
Lomé does not meet the aspirations of the LDCs as evidenced by
their demands made at the second URIDO Conference held at Lima,

! Peru, in March 1975 ,which adopted the Declaration of Lima.

‘ This Declaration constitutes a series of demands in the field

' of development co-operation; it is much broader and ambitious

| than the Lomd industrial co-~operation provisions, especially as

regards the operation of multinational companies and the super-

vision of foreign businessmen. The Lima Declaration wges the LDCs

to co-operate and speed up their industrial development. The

USA voted against the Declaration but the EEC adopted a more

.

conciliatory. attitude durirg the conference.3 In principle, the
EEC supports the develeopment and industrialisation of the pDCs,but
it has no global programme for the industrialisation of the third
world. Moreover, it has a global aid tarxget of 0.7% of the GNP,
So far only the Netherlands have reached the 0.7% ald target and
has written off some debts of the poorest countries,

The Community is the principal development aidldonor to third
world countries and ity comiribution amounts 1o 35.5% of total
aid given to LDCS.33' At first glance thege figures are impressive
but, in fact, the real aid is much lower, During the Lome I

Convention only 6% of the BEC aid reached the ACP countries, due

34,
to the disbursement procedures which are very slow. Therefore,
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complainis raised by the ACP couniries are justifiable. In fact,
the LDCs call the Community for better understanding of their
problems and gseek more aid through the EDF or the EIB. However,
under the present economic circumsiances of reduced export cpport-
unitics and mounting debts for the developing countries, it is very
depressing that some devéloped countries have spoken up for decrease
of development aid; e.g. the USA has currently considered reducing
its foreign aid commitments, even though the IMF may be dangerously
short of funds, and also to reducing the share of fﬁnds it is supply-
ing to the World Bank's development programmes in the poorest

, 35
countries.

What, however, remains as an important aspect in this study is
the impact of the EEC-ACP associations agreements on world trade.
Is this beneficisl or not? 7Te what extenl are the non-associated

IDCs affected?

At first, and as regards the legality of the Lomé I Convention
ﬁith the GATT rules, the text of the Convention was submitted to the
GATT in July 1§75 and a Working Party was appointed.. Sympathy was
expressed in the Working Party with the view that the objectives of
the Convention were in line with the spirit of GATT and especially
Part IV, given that the Convention aims at the improvement of the
standards of living and economic development of a significaunt
number of LDCs, including a number of LLDCs as well. The parties to
the Convention and some members of the Working Party stated that "the
trade conmittments in the Convention were compatible with the ralevant
provisions of the G.A, taken as a whole and with its objectives".'
However, conirary opinions were éxpreséed and finally no decis;on was
taken, but the parties to the Convention agreed to supply information
and notify any changes in the Convention. The second lLomé
Convention signed in 1979, is fundamentally an extension of the first
one for five more years, It does not include new provisions reguiring
itg submission to the GATT CONTRACTING PARTIES for approval., Only
when it is deemed necessary, the parties can supply any additional
information, concerning the operation of the Convention. The lomé
Conventions as such do not include any separate provisions concerning
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preferential treatment, but it is generally accepted that the EEC
has, through the Lomé Conventions, granted preferences ito the ACP
countries in comparison with what it has granted to other‘LDCs.
Whether and to what extent the Lomé Conventions infringe the GATT
law is left an open question. As it happened with the EEC
agssoctation agreements with Greece and Turkey and in this case, no
definite decisions have been taken in GATT as regards this

sensitive legal iasue.

However, the aim of the EEC-~ACP association agreements, re-
lating primarily to the economic and social development of the
overseas countries and territories, and the raising of their standards
of living, through the expansion of their trade, appears to co-
incide with the aims and the objectives of the G.A. get out in the
preamble and Part IV relating to the developing countries. In
broader terms, these agreements do not éppear incompatible therefore
with the spirit of GATT in respect to preferences not accorded to

other contracting parties.

This consideration is justified on the grounds that the GATT
and the EEC have both the same objecfives as far as LDCs are con-
cerned, that is the industfialisafion and development of the LDCs.

A favourable treatment granted ﬁy the EEC to the associzted countries
conseguently could not be incempatible with the spirit of the GATT,

although the position of the LLDCs raises several questions.

Due to political and historical reagonsa, the EEC and ACP
countries have developed mutually close relations. The ACP countries
havé chosen cleser relations with Euyrepe, aiming at their social and
economic development and expansion 6f their trade. In factt the
EEC 3ssociation agrcements with the ACP countries are considered to

be more privileged than others concluded by the Community. These

arrangements are heyond any doubt favourable to the countries in-

volved. ILven the hardegt critics cannot deny their favourable

effects at least for a short time. Nevertheless, the ACP countries
complain that their exports to the Community stagnate, while
European exports to their markets have continued to grow under the
Loné Cr:mventions.3—‘r In absolute terms there has been an increase
of ACP cxports to the Comwunity, but considering inflation
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38
rates the actual increase is much reduced. They also conmplain
of the EEC sugar policy and of the limited effects of the STABEX

: 39
system which in their opinion covers too small a range of. products.

However, in this context the case of non-agsociated LDCs
ralses certain questions. The non~-ACP developing countries are
those who are particulariy unhappy about the EEC-ACP associatien
arrangements, arguing that they have worked to their detriment.
Thege countries have repeatedly demanded 2 halt to the proliferation
of EEC preferential agreenments. Even the LDCs who are associated
with the Community but cutside the Lome Convention complain about

the EEC association network,

Whether or not the EEC-ACP agreements are favourable or
not to world trade as a whole is a very difficult question.
Developing an EEC global approach towards the third world should be
one of the major tasks ahead.. Unfortunately, to date the Cuhmunity
has not develaped a common policy towards the LDCs within the frame-

work of the Naorth-South dialogue.

In general, the LDCs' demand for global negotiations must be
taken into account; the LDCs should be recognised as egual partners
and particularly the position of the LLDCs, the LDBCs and the Newly

Industrialised Countries (NIC) should be carefully distinguished,

Some ACP countries have supported the view that they should work

within the group of 77 within the UN instead of being limited by

4
aggociation with EEC, 0 They maintained that association with

Europe does not provide them with long-term advantages and discriminatasﬁ;
against countries outside the Lomé Fframework. A united LDCs' front
could better achieve its expectations, when participating in inter-
national fora and strengthen its bargaining position when neéotiating
with the EEC or other Cs,. A united group of 77 within the UN frame-
work will also enable LDCs to improve their relations, develop

common programmes, such as common transport projects; exchange
information and goods, and further develop trade among themgelves on

a larger scale than with developed countries.

(ii) Agreements with the Mediterranean Countries.

The European Community has concluded both association and co-operation
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agreements with all the Mediterranean countries with the exception

of Libya and Albania. All the agreements were negotiated separately
with each one of the Mediterranean countries and include taxriff
reductions, co-ovperalion in capital flows, technology tranafer and
development aid. With Israel the first trade agreement was

signed ip 1364, which was replaced by 1wo co-operation agreements in
1970 and 1975 respectively.4l Partial asscoclation agreements were
sipred in 1969 between the Community and Morocco and Tunisia without
providing financial and technical co~operation, They were replaced
with co-operation agreements in 1976 in the context of an overall
Mediterranean policy. With Yugoslavia, initially in March 1370,

a three-year non-preferential agrcement was signed which was renewed
for another five years, and finally was replaced by & preferential
(co-operation}) agreement concluded in April 1980 after two years of
negotiations.42 Association agreements have been signed between
ihe Community and Malta and Cyprus (1971-1976 and 1972 respectively).
These agreenents provided for the progressive establishment of a
customs union. Except for association agreements the Community

has slgned co-~uperation agreements 43 with the rest of the Mediterr~

anean basin states.

However, after the Paris Summit Meeting of the European Council
of 7th November 1972, a daocument concerning a 'global Mediterranean
policy' was adopted providing for the establishment of a free trade
area in industrial goods, certain concessions on agricultural pro-
ducts, industriail aﬁd technical collaboration and development aid

to poorer Mediterranean countries.44

In the context of the overall Mediterransan policy, prefer-
ential agreements were signed in 1975 with Spain and Portugsal.
Also, co-operation agrecments were signed with the Maghreb countries
(Algeria, Morocco and Tunigia) in 1976 for an unlimitéd period 45
and with the Mashrek Qountries (Egypt, Jordan, Lebanon and Syria)
in 1977 for an unlimited period as well, The co-gpersation agree-
ments, as well as the association agreements, include financial sand
technical ussistance.46 They include the fields of energy, science
and technology, industry, trade and the cnvironment. The oassociation
agreements with Malta and Cyprus contain in addition & free-trade
areca element with the ultimate objective of establishing a rustons

union.
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Israel was the first country to negotiate with thc EEC an agree-
ment which needs special consideration because of prolonged and
conflicting interests of the countries involved. . From

the first years of the EEC's existence Israel sought to negotiate
an agreement with the Community. The only way that an agreenent
would be compatible with the GATI rules, would be in the form of a
customs union or a free-trade area, or under any other form provided
that a waiver under Art. XXV:5 of GATT has been secured. Israel
proposed the establishment of a free-trade arcea under Art. XXIV:5
but the Commission of the European Community was more in favour

of a commercial agreement under Art. 111 which would cover all
measurcs of trade liberalisation and provisions of financial and
technical co-uperation, But the conclusion of an agreement was
extremely difficult, because of divergence of opinions on both
sides, The EEC was concerned that the proposed agreement would
not bo in breach of the GATT rules. Meanwhile, during the Kennedy
Round nultilateral trade negotiations, likeralisation measures were
taking place. Israel pointed out her specific problems, for
example BOP problems, which might justify special treaiment, but
the EEC maintained that these special problems'could bhe raised in
the GATT‘for gpecial treatmént {e.g. under Arté. XI-XV of the GATT).
Delegations from both sides met repeatedly in 1963, but they failed

48
to reach an agreement,

However, the first agreement between EEC-Israel was signed on
4th June, 1964. This agreement was purely a bilateral trade arree-
ment, and it was very important from the legal point of view of the
evolution of the commercial policy of the Community. Subsequently
Israel, on 4th October 1966, submitted a new application and re-
quested the replacement of the old agreement by one of association,
The Commission was rather of the opinion that the agreement should
only cover industrial products and exclude the agricultural pro-~
ducts which would be regulated in the framework of & Mediterranean
policy, Italy and France expressed the view that the existing
trade agreement should be extended and that the Community should
accelerate tarilff reductions agreed during the Kennedy Round, in
particular for products of special interest to Israel. Germany
and the Netherlands, backed by Belgium and Luxembourg argued for

a preferentiasl agreement. Long and arduous discussion took place
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over the feorm the new agreement was to take, The Commission was
still carcful not to contravenc the GATT rules. Ttaly, Belgium
and Luxembourg put forward a new proposal tor tariff reduction for
products of special interest to Isracl. Nevertheless, the fear

was expressed that this proposal might be in contradiction with

ihe GATT rules.49 The dissue in question was verv complicated
indeed. The matter was debated between Council, Commission and
Carcper. Meanwhile the overall Mcditerranean policy was in the
course of its implementation. The EEC, within this framework,

pranted preferential treatment to Israel and Spain for their
citrus fruit (this case is discussed below), and at the same time,
it requested a waiver in GATT, s0 as to overcome any probable
violatiaon of the GATT rules, During 1969 progregs was made
towards & cowmpromise solution. Italy was opposed to a prefer-
ential agreement for Israsel, while the Netherlands was the country
which supporied it fthe most. Finally a 45% tariff preference

was achieved and in September 1969 another round of negotiations
for an agreement took place. The Comﬁiésion proposed a five-year
agreement. Official negotiations with Israel started in Novemher
1969, and ended in February 1970, when a co—operation agreement
was reached. This agreement gave Israel a 45%-50% tariif re-
duction of her industrial products.so It did not constitute a
free—trade area and it was.pot even proposed as such by the
parties toc the agreement, Consequently, it was criticised by

the other contracting parties to GATT as being preferential and

theretore infringing the GATT law.

However, this agreement was submitted to GATT Yor the usual
examination of its compatibility with the G.A. This casc was a
very difficult one indeed, where the CONTRACTING PARTIES to GATT
had difficulty in reaching even the customary conclusions., Some
members of the Working Party expressed the view that no eliminations
of tariffs or other restrictions on 'substantially all the trade®
took place; that it was a pure preferential agreement contrary
to GATT rules.Sl Nevertheless, the prolonged conflict of opinions
in this case was responsible for making the GATT rules more flexible
in the 1960s. As Henig rightly observes 52 the Community's

attitude during the 1960z had changed towards GATT. In the early
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stages of the first trade agreement wilh Israel, the Community
was very concerned about the GATT rules, pointing out that no
preferential agreement could be contémplated outgide the context
of a customs unilion or 3 free-trade area arrangement: but during
the negotiations of the second agreement with Tsrael, the
Community feeling its own strength and confidence in ita external
policy, started to deviate from the provisions of the G.A. hy
concluding this agreement, outside the framework of a custons
union or free-trade area arrangement. Also, the other prefer-
ential trade agreements concluded between the Community and the
Mediterranean basin countries (e:g. Mashrek, Maghreb countries,,
Malta, Cyprus) have been submitted to the CONTRACTING PARTIES to
GATT to be examined as to whether or not they comply with the
GATT requirements of Art. XXIV. In particular the legal issue
of free-trade area element was considered. No definite con-
clusions were reached at the end. The CONTRACTING PARTIES \
neither prohibited the arrangements nor issuéd recommendations

to alter them, nor approved them as they stood. That 1s, the

application of Art, XXIV was not determined and the non-preferred
countries were left with thg opticn to claim nullification Qr impairment
under Art. XXIII or to ask for comsultations under Art. XXII, or
to accept the system as a whole. The most common procedure for

e . 5
the settlement of disputes arising was that of holding consultations.

s

All the same, the parties to the agreements have argued that
the agreements were consistent with the GATT requirements andg,
furthermore, that their aims were the same as the objectives set
out in the General Agreement. that is the 1liberalisation of trade,
The Community always supported the notion that it had established
interim agreements leading to FTAs with each one of the Mediter-
ranean countriés, and that the requirements of Art. XXIV par, 5-9
had been fulfilled. It pointed out that Art. XXIV should be
read in the context of the economic position of the poor Mediter-
ranean countries. On several occasions the Community pointed out
that previously concluded agreements between the EEC and African
statos with more or less the same provisions, were not defiped as
incompatible with the GATT provisions and that they constituted a
good precedent. The Community made it clear that it would never
accept invalidation of this preferential framework, despite the
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fact that outside countries, and particularly the USA, maintained
that the preferential system was i]legal.s4 The latter argued
that the Community's agreements did not comply with Art. XXIV of
fho G.A. énd therefore that they were contrary to MFN principle

of non-discrimination.

Some members of the Working Partics set up to investigate

these agreements, expressed the view that the agreements concerned

were incousistent with the provisions of the G.A. in that no plan

or schedule for the establishment of a free—-trade area was provided

for, nor was there provision for the elimination of the obstacles

56
to "substantially all the trade', In particular, in the exam~
56 . 57 58
ination of the Mashrek countries! (Lebanond , Syria s, Jordan v ,

and Egypt 59) agreements, the parties to the agreements argued that
"the agreements were entirely consistent with the objectives of the
relevant provisions of the G.A. taken as a whole”, and that they
conslituted “a positive contribution to solving the econonic dev-
elopment problems of the Mediterranean countries'. The represent-
gatives of the Mediterranean countries pointed out that special

favourable treatment should be given to them as LDCs,

In the agreementa wifh Morocco and Tunisia 60,_the parties
argued that the reguirements of Art. XXIV:5-9 of a free-trade
area had been fulfilled. They pointed out that they were interin
agreements, leading to free-trade areas and that the elimination
of obstacles to "substantially all the trade” was not an essential
condition as to the initial stages of the interim agreement,
Consequently, they argued that anyway trade was not disrupted but
further developed and that they would depart from the provisions
of Art. XXIV:5 only to the extent necessary for the formation of
these two free-trade areas.

The association agreements between the EEC and Malta 61

and Cyprus 62 was concluded with the objective of establishing a
customs union within a reasonable length of time. The Working
Party, likewise, could ndt reach any definite conclusion as to the

igsue involved,

In the EEC-Spain preferential agreement, the parties
expressed their determination to form a free-trade arca or a customs
union so as to comply with the GATT requirements, and this appeared

Py

. 6
ag a firm undertaking expressed bv the parties.

However,
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However, the Community has had and still has a great interest
in maintaining the agreements with the Mediterranean countries for
econonic, polilical and strategic realson.‘s.ﬁll The countries con-
cerned srec good custoemers for EEC indugtrial products and its
exports to them rcpresent 12% of total Community exports al MFN
rates, What is most important 1s thet these agreements make the
Community secure in the supplies of energy and raw materials,
(especially because of the particularly good relations of the
South Mediterranean states with the o0il producing Arab countries}.
The Community, in the context Qf its overall Medlterranean policy,
gives to all Medlterranean countries’ exports, duty-free access to
their industrial producitg and preferential trestment for most of
their Mediterrancan—type agricultural products, while some other
agricultural products produced in Southern France and Italy are
protected under the CAP variable levies. The Community is the
biggest single trade partner for most Mediterranean countries and
it receives an cstimated 50% of theix total exports, thereby
beocoming an exceptionally important market for them.65 The
number of praducts covered under these agreements 1s much larger

than those under the GSPs. .

All the above mentioned agreements have as an ultimate
objective the liberalisation of trade. In the context of the
overall Mediterranean policy this aspect needs to be given particular
attention as, with the eniry of Spain into the Community, the EEC
is likely to become sclif-sufficient and therefore protectionist in
several Mediterranean-type agricultural products. These products
are the very ones which constitute a large percentage of the trade
of the other Mediterranean countries. It is, however, in the
interest of these Mediterranean countries to maintain and strengthen
their trade relationship with the EEC in order to secure markets
for theilr agricultural products. Liberal trade policies pursued
by the EEC would he to the benefit of both groups of countries.
Tunisia, the main exporter of olive 0il to the EEC will be most
affected by the Spanish accession. There is growing concern,
however, within the Community for a revision of the CAP and posgsible
arrangements in favour of Mediterranean-iype products, The
Mediterranean states, likewise, are increasingly concerned about
the second EEC enlargement and are proposing the settipg up of a

system /
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system, along the lines of STABEX, foxr securing their export
earnings.66 The liberalisation of trade at least within this
region should be given special attention after the second ELEC
enfargement. it is in the Community's interest that this en-
largemcent should not have negative cffects on trade with the South
Mediterranean countries. On the other hand, it is hard for the
Community not to try to safeguard some sectors of its economy;

e.g. by negotiating the so-called 'sclf-limitation agreements’

67
in textiles and clothing.

In fact, the Community, as the bhiggest single trade umit in
the world, is more responsible than any other country or grouping

for maintaining an open system of international trade as far as

it is possgible, not only with the Mediterranean countries, bui with
thase countries which are outside this iramework. The citrus
fruit waiver case a8 is of particular importance to thls study

from the legal point of view when considering its consequences for
the GATT legal systenr and cobserving its implications for those
countries outside the preferential area.. In 1969, the Community
gave preferancesAfor citrus fruit to Morocco and Tunisia. Israel
and Spain renewed theoir repeated requests for equal treatment.
Therefore the Community gave to Spain and Israel a 40% tariff re-
duction for their citrus products; a measure which was coatrary to
GATT. Meanwhile a waiver was requcsted by the Comwunity, but

shortly after the Comwunity withdrew its request.

The Community suppliers, particularly the USA, who had been
seriously affected, at lcast during certain monthm, by the intro-
duction of a preferential system. filed a series of complaints.
Many menbers of the Working Party to GATT felt that the prefer-~
ential system violated GATT and that the waiver was regquested after
the operatioh of the preferential aystem. The main objective of
the waiver was not to grant a trade advantage to Spain and Israel,
but rather to permit the conservation of the trade advantage that
Morocco and Tunisia had traditionally enjoyed and which was of vital
importance for their economies. Névertheless. although the
walver request was withdrawn, it provided an indication of the
goodwill, on the part of the Community, 1in observing the GATT rules
especially Art, I of the MIN principle. The citrus fruit wailver
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c¢ase is particularly important for considering the application

of the MFN princiole and its effcct on third countries outside the
EEC prefercntial framework. Ag L. Boselll 69 says "thé citrus
fruit case cannot be considered as an isolated event in the history
of GATT. On the contrary it is an episode in a long and uneasy
evolution towards the necessary adaptation of the old ruleé to new

forms of world trade organisation, This evolution concerns the

MFN clause, There is no doubt that this principlie has rendered

inestimable services 1to international trade ﬁermitting_it taewmlve

from a bilateral to a multilateral pattern. Nevertheless, its

rigid application might be in some cases a hindrance to trade
development'", and he continued further that "in the USA-Canada
automobile agreement many CONTRACTING PARTIES thought that Art.I
should be more flexible to permit preferential agreements for
neighhouring countries'. In this context the USA, opposing the
EEC prcferences on citrus fruit, maintained the view that the EEC
preferential system was illegal, under GATT Art. XXIV, Aftex

long consultations between the barties concerngd, they reached a
compromise solution, that is -.the EEC undertﬁok to reduce the
margin on citrus fruit coming from Mediterranean countries during
the peak USA export season. The USA schicved its goal of in-
creasing its trade in citrus fruits with the EEC, despitc the fact
that agreements between EEC-Israel and EEC~Spain had been negotiated
concerning tariff reductions. Apparently, the preferred Mediter-
ranean countries were not affected by this compromise between the
EEC and the USA because they had not yet increased their production.
The country which wés most affected wag Brazil, whose citrus fruit

exports to the Community rapidly decreased.7O

The case, therefore, illustrates the disadvantageous trade
position of a third ana weak country not linked with the EEC with
any sort of preferential trade agreement, and the extent to which
the MFN principle can apply. Preferential agreements have
cauged, and are still continuing to cause sipnificant distortions
of {trade in favour of the preferred countries, especially in
favour of the most advanced of them as against the LLDCs' and LDCs'
interésts.71 Another important aspect isg that problems raised

as a conscquence of the establishment of preferential agreements

are now being resolved through bilateral negotiations outside the

legal /




legal machinery of GATT. It is a fact, hoewever, that prefer-
ential agreements uare negotiated oulside the GATT system and they
are inconsistent with its rules bhut, on the other hand; they are
a 'fait accompli' and have proliferated to such an extent that
their consideration cannot be left out of the GATT framework. To
this end, as is earlier discussed in Chapter 4, prefereatial
agreements should be submitied to the GATT procedures and rules

especially to GATT Art. XXIV.72

To sum up, it would scem that the Community was very con-
cerned about the GATT rules during the conclusion of the first
preferential apgreements, that is, the association agreements with
Greece and Turkey, which were contemplated in the context of a
cuatoﬁﬂ union arrangoment. After the first itwo decades the
Community felt its own strength and it rather based its preferentisal
agreements in Art,113 (EKEC), which agreements do not seem to accord
with the letter or even the spirit of the G.A. As Henig observed
in examining the EEC-Israel and EEC-Spain agreements of 1970, "the
agreements of Israel and Spain of 1970 ghow the Community'g
intention to build up its external policy on its own rationale.

The first 1964 EEC-Israel agreement shows the difficulties the
Comnmunity faced as a result inherent ix the GATT rules: the second
(1970Q) agreenment shows the Communiiy's present confidence in its
external relations ..." The EEC wgnted to present the preferential
agreements as free~trade areas and used Art, XXIV as a loophole for
those agreements, although it is hard to say that they really met
the reguirements set out in Art. XXIV. Because of the prolifer-
-ation of the preferential arrangements the GATT has increasingly
become ineffective to deal with this issue and the legal machinery
of Art. Xxiv hag proved inadcquate to decal with preferential agree-
ments, since a great number of the GATT parties are involved in a
preferential arrangement of one sort or another, Therefﬁre, the
GATT system has been weakened as a Qesult of the coanclusion of the
FEC preferential arrangements; in particular the MFN clauselhas

logt its significance because 1t has proved impassible to apply
73

o a so different level of economic developmeht of states,




Association as_a subsititute for an FLEC membership
Agreements between the EEC and EFTA countries.

In the late 1940s the OBEC countries, along with Marshall
nid took some measures (e.g. removal of QRs on imports, the estab-
lishment of the European Paywments Union, and the code for liber-
alisation of trade) and were thinking of the creation of a
European free trade area encompassing non-Communist Europe,
according 1o GATT rules. The mix countries later to become the
EEC member states were not satisfied, however, with the proposed
éolution. After the Mesgina conference was held in 1955 they
were determined to adopt not only commercial measures, but their
ultimate objective was an integration of their national economies.
They thought a free-trade area based anly on commercial consider-

ations would disturb snd weaken their interests.74

On a British ipnitiative in 1956 the OEEC Cauncil of
Ministers decided to study the feasibility of multilateral co-
operation on trade policy bhetween the six EEC member states and
the other OEEC states, and particularly to find a solution through

a general free-trade zone as defined in the GATT. The negotiations,

under the chairmanshlp of Reginald Maudling, for the establishment
of a large free-trade area met with serious difficulties, especially
after {the French refusal to accept any kiad of frce-trade area
hetween the six and the other OEEC countries. Finally, the

s - R 75
negotiations failed to reach a successiul conclvsion. ©

Under these circumstances seven European countries 76 ocut~
gide the EEC decided to take any necessary steps to eliminate any
discriminstion in trade as a result of the creation of tﬁe EEC,
and to create a partial version of the proposed Pan-European free-
trade area. Therefore, on British proposals and on Swedish
invitatién, seven lkuropean countries started negotiations, and in
July 1959 a draft treaty was ready and a finsl agreement, the.
European Free Traée Association (EFTA), the so-called Stockholm
Convention, was ready to be signed on 20th November 1660.
Ratification followed the next year and subsequently the Convention
was submitted to the sixteenth session of the CONTRACTING PARTIES
to /
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to GATT (May-Jdune 1960) for the conventionpal examination of the

conmpatibility issue,

The special problem raised in the EFTA was that the
Couventiou covered the free movement of all industrial products,
but excluded trade in agricultural products, such trade was to
be carried out through bilateral agreements beiween the member
states. The critics of the Convention, however, were not ready
to accept the Convention, since it excluded a whole sector of the
aconomy and therefore was not consistent with the spirit of GATT.
The negotiation of the bilateral agrecements between the EFTA
countries for agricultural products was also severely criticised,
as tending to create preferential agreements and discriminating
against the other members of the association. On the other hand,
the parties to the Convention strongly argued that they strictly
followed the GATT rules and particularly Art. XXIV:8(b}. As
regards the agricultural séctor, the case in point, they argued
that bilateral agreements did facilitate the expansion of trade
in agricultural products and that this sector was not excluded
altogether, In any cage, they supporited the view that the

‘subgtantially all the trade' criterion had been fulfilled, given

that the trade in industrial products covered 85% of the total
trade. The Working Party, however, was unable to reach any
unanimous conclusicon, nor did it make any recommendations to the
CONTRACTING PARTIES, The issue was postponed to the gBeventeenth
session of the CONTRACTING PARTIES in autumn 1960. At this stage
the EFTA partners were ready to furnish additional information

78
and to hold further consultations.

However, thé main interest in this sfudy has been the legal

isgue of compatibility of the bilateral agreements between the

EEC snd EFTA countriés with the GATY rules. The Community has
negotiated trade agreements separately with each cne of the EFTA
countries, but general principles have been applicable to all.
Agreenents bétween the EEC and the seven (i.e. Austria, Sweden,
Switzerland, Iceland, Norway, Portugal and{Finland associated»
EFTA countries, were signed setting up free-trade areas. Apgree-
ments between the Community on the one hand and Austria, Sweden
and Switzerland on the other hand were signed on 22nd July, 1972,

An interim agreement with Austria had already entered into force
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on 1lst October, 1972. The agreements with Iceland, Noxrway
and Fipland entered into force on 1st January 1974 respectively.

The U.K. and Denmark former EFTA countries joined the EEC on ist

January 1973.

Between the EEC and the EFTA countries the establishment
of free-trade areas was agreed (nol customs unions nor harmon-
isation of legislation), with the object of removing tariff

barriers, QRs and non~tariff barriers on all industrial products,

except for paper and steel and for certain processed agricultural

products, In the agreements with Austria, Finland, Norway,

Sweden and Switzerland duties on industrial products would generally
be eliminated in five equal steps by lst July 1977. In the case
of a few sensitive products and of the agreements with Iceland

and Poxtugal longer periods have been negdtiated. In fact, this

8
happencd ahecad of the scheduled time. 0

All these agreements aim '‘at promoting, by the expansion of

mutual itrade, the harmonious develcpment of conditicns of life and

employment, the growth of productivity and financial stability and

81
to contribute to the liberalisation and expansion of world trade'.

The EFTA countries, taken as a whole, constitute the largest
trading partner for the EEC, _ About a quarter of the EEC's external
trade goes to LFTA countries and about a f£ifth of EFTA’s external
trade goes to the Community. These figures show the significance
of the inter-dependence in the region and the economic and political
implications of this inter~dependence.82 There is a common interest,
therefore, on the part of both pafties to do anything possible to
maintain and de&elop even further these relations, for a high level
of econowic growth and liberalisation of trade. It is their
common lnterest, however, that their relations should be eﬁpanded
beyond trade to include other fields as well, such as transport,
technical and sBcientific research, protection of the environment,
the exchange of information, views on economic¢ and monetary
policies, development aid, energy and industrial policy with the
ultimate objective of further economic growth and the rising of
the living standards of their people. Inter-dependence is very
vital for both groups of.countries. For the Community is very
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significant as its comfortable trade surptus with the EIFTA
countrics enables it to offsct idte trade deficit with Japan and
the USA. For the EFTA, it is even more important, since a great

83
percentage of its external trade is conducted with the Community.

llowever, all the free-trade apreements have functioned
gquite well, They have contributed to the removal of trade barriers
and to the expansion and liberalisation of trade, which have shown
considerable progress since the establishment of these agreements.
Ta the countries involved, therefore, the effects of the trade

agreements are beneficial and trade creating.

A Working Party to GATT was appointed meanwhile, to examine
whether aor not these agreements were in conformity with the GATT
rules and especially Art. XXIV. The critics of the agreements
argued that they were not trade agreements, but preferential ones
and, as such, inconsistent with Art, XXIV. In particular, they
pointed out that the criteria set out in paras.'S and 8(b) have

not been fulfilled. The ‘'substantially all the trade' require-

ment could not be justified since most agricultural products have
been excluded from the agreements. They said the plan and schedule
set up in these agreementé was to indicate an interim agreement and
in no way a complete free trade area. Moreover, they went on to
argue that the rules of origin (an eminent characteristic of the
EFTA association) not only bhecamec an obgstascle to inter-area trade,
but also raised new barriers to trade. They were especially oif
the opinion that the rules of origin increased restrictions

against third parties and in general they worked against the LDCs'

84
interests.

However, it is submitted, and this opinion is suppérted by
the parties to the agreements, that the EEC-EFTA trade agreements
created a free-trade area consistent with the regquirements of
Art. XXIv, It included a plan and schedule for elimination of
cugstoms duties and other restrictive regulations to trade (already
completed ahead of schedule) and in no way were preferential
agreements. The sensitive issues of.tha rules of origin and the
exclusion of trade of most agricultural producis, raised a guestion
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but it does not indicate that world trade has been diverted
because of thosc rules. It is quite clear, nevertheless, that
there have becn established free-irade areas between the EEC

and EFTA countries, despite the exclusion of the agricultural
sector. This exclusion seems not to have caused any significant
trade diverxsion in world trade 85; e.g. the USA trade with EFTA
countries has not been nuch affected in absolute terms, at least
after these apreements came into forcc.s6 But c¢cven so, tradif—
ionally there has been accepted an exception to MFN clause
obligations for bordering countries and limited regional arrange-—
nents. Especially, in this case, political, historical and geo-
graphical links between the Community and EFTA countries have
heen remarkable. At the end of the day the Working Party was
unable to reach any unanimous conclusions as to the compatibility
issue of the agreements with the GATT, nor did it make any recom-
mendations to the parties concerned. nor condemn any particular
aspect of the agreements as causing problems in the diversién of
world trade,

Finally, the most important question raised earlier, i.e. the
impact of the EEC agreements on the GATT system, should be given
attention here, It has been pointed out that thc BEC wds con-
cerned with the compatibility of the first agreements with the

GATT, i.e. the association agreements with Greece and Turkey,

which were contemplated in the form of a customs union arrangement.
Buit shortly after, when the EEC étarted to feel its own strength,
it rather based its preférential apgreements in Art.113, EEC, (CCP),
which does noé éeem in accordance with the letter and even the
spirit of GATT, Subsequently, when association agreements with
the Mediterranean and African countries were submitted t6 GATT
for approval, the EEC maintained that they constituted free-trade
areas and asg such were consistent with the letter and spirit of
GATT. It particulérly maintained that these agreements were in
line with Part IV of the GATT regarding 'Trade and Development'

of the LDCs and pointed out the importance of the agreements in
guestion for the development and expansion of trade of the LDCs.
Certainly one cannot deny the banefits of the association agree-
ments for the associates, but there has been clearly established
a discrimination for the non-associates. This latter group
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argued that their position in the group of 77 in the U.N. frame-
work had weakened as a result of the EEC preferential agrcements
with some LDCs. These assocliation agreements involve preferentizl
treatment for the associates and they are agreements recognised as
preferential agreements by the international Community, despite the
EEC's insistence ana constant efforts to present them as free-~trade
areas. The EEC's argument is not convincing and it has not,

accordingly, been accepted by the other contracting parties to GATT.

From the legal peint of view these agrecmcnts, as prefer-
ential agreements, are contrary to GATT Art, XXIV, which does not
allow for regional arrangements other than customs unions or free-
trade areas to operate legally within its framework. As preferen-
tial agreements therefore, contrary to Art. XXJV, they are inevitably
contrary to Art, I of the MFN clause, which establishes the prineciple
of equality among all contracting parties. However, as the EEC's
prcfereﬁtial agreenments have proliferated to such an extent that
the weakness of the GATI system is ohvious. The MFN principle, on
which free, fair.and equitable world trade is besed, has lost its
importance, and it is applied as an exception instead of being the
rule. On the other hand.'éne may ask what the GATT system did to
protect itself from further deterioration. Since consideration
of the issue of compatibility of the EEC with the G.A., the GATT
gave way to the EEC. In that case, GATY! did not cousider the
legal issue, but it.stated that it was 'more fruitful’' to direct

its attention to the practical problems.

Later, when other regional arrangements came into being,
GATT was called on again and again to examine their relationship and
compatibility with its provisions. In all cases, despite tha
apparent controversy of the preferential arrangements, the GATT was
silent. The contracting parties neither prohibited the arrange-—
ments nor issued recommendations, nor approved them as they stood.
They tacitly accepted them and left them to operate within the
system. Therefore, although the EEC's agreements have weakened
the GATT system, thc hlame cannot go altogether to the EEC, but also
to the GATT system which, from the boginning,allowed preferential
agreements to operate within its framework despite their inconsist-
ency with itgs letter and its spirit and to develop and further

proliferate.
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¢

COMMERCIAL - TARRIYX AND TRADE -~ AGREEMENTS with INDUSTRIALISED

COUNTRIES,
1. The Euvrapean Community and the lUnited States of America.

While, during the 1960s, relations between EEC and USA were
ingpired by the concept of interdependence and close economic,
military and political relationships, in the 1970s this intimate
relationship has been eroded. Economic recavery in Europe and
the emergence of Japan as one o0f the major industrial powers has
caused a »elative shift of ecopomic Strength. Western Europe has
gained an economic strength almaost equivalent to that of the USA,
but for the latter this has meant a relative decline in an almost
exclusive economic dominance. Relative eguality has resulted in
contlicts over trade, 1lnvestment and monetary policies, There-~
fore, over the course of the 1970s and the first years of the
1980s EEC~USA relations instead of moving closer, drifted apart,
mainly as a result of different economic perspectives., Differ-
ences are even more evident now in a period of economic recession.
Over this. period, the EEC started to develop its own independent
trade policy based on its self-interest rather than on American
designs. Increasingly and inevitably the EEC has grown into the
role of a competitor.l In this context of trade relaticns,
counter-attacks between the EEC and the USA are concentrated on
crifieism that trade policies from both sides have been protect-
jonist. The USA hes, in particular, criticised Europe for
its CAP's, variable import levies and especially export subsidies.
In turn, the Europeans have argued that the USA has been even more
protectionist and that its continuing trade balance surplus with
them has demonstrated guite the opposite of the American arguments.z
The USA has, in fact, gained from the creation of the Evropean
Community. it, the Community, is still the most important trading
partner for the USA in both industirial and agricultural imports
and exports. There have obviously been some sectors in point
which have suffered as a result of the EEC's trade expansion, but
the overall effect has heen beneficial, From 1958 to 1971, the
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USA has had large balance of trade surpluses with the Community;
only in 1972 did the USA have 2 small deficit ($500m.), but thisg
was far smaller than the USA {rade deficit with Canada or Japan,
From 1973 and onwards the USA has had a growing trade surplus
with the Community.3 Much of this surplus is created by USA

4
exports of agricultural products.

Nevertheless, trade policies pursued by the Nixon and later
Adninistrations, have damaged relations between the two partners.
Tradé wars have been threatened and have almost emerged over
particular sectors of the economy, such as agriculture and steel.
The EEC’'s trade agreements with third countries have similarly
caused great concern in the USA, which maintains that these
special i{rade agreemenis have an adve?se effect on its economy.
The LEEC's preferential agreements with various countries, such
ag the Mediterranean or ACP countries, are unfavourable toLUSA
interests. Moreover, the enlargement of the EEC in 1973 to
include particularly Britain, a major agricultural impoxrter
from the USA,was not beneficial to the USA economy either,

It is quite noteworthy that despite such important economic and
commercial links between the USA and the HEC, there have not

been concluded preferemtial bilateral agreements, or even relevant
negotiations between the EEC and the USA, similar to those with
other third countries; e.g. Mediterranean or ACP countries.
Trade relations between the member states of the EEC and the USA
are generally conducted at a bilateral level, Economic deals
are also taking place directly hetween EEC industries and the

US4 government and industries. However, these trade relations
and, in particular, reclations between the governments of the
Community memher states and the USA are assumed to be conaucted
within the framework of international tradelagreements, primarily
within the GATT and under the auspices of other international
economic organisations such as OECD, and IMP. Frictions in their
relations .have inevitably generated problems. Disputes over
agricultural export subsidies and steel export subsidies have

caused, and are still causing, concern to both sides.

(i) Agriculture
The /
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Thc EEC's Common Agricultural Policy

Agriculture, with its peculiar naturc iras proved to be
the most difficult area, within which liberalisation in inter-
national trade has been attempted. Difficulties arise from an
economic upturn in the developed countries and faster economic
growth in LDCs. A large increase of exporis of tropical products
and to some extent increase in non-tropical products like becf,

tobacco, etc., have added to existing difficulties. The sensitive

nature of agriculture, the national policles, fluctuations due
to weather, disease, etc., are also Iimportant factors, which tend

=
to make the market quite unstable.”

The EEC Treaty in Arts. 38-43 provides for the establishment

of a CAP founded on three main principles: the single market fLor
all EEC member states, Community preference and financial solidarity .
Its main objectives concern ingreasc of farm productivity, stabil-
isation of markets, assurance of fair standards of living for
farmers, guarantee of regularity of supplies and reasonsble prices
for consumers. These objectives aim further at the interest of
both producers and consumers, They are to be accomplished by
protecting internal pricesi by the guarantee of minimum import
prices by means of variab]e.import levies; by the suﬁport of
domestic purchases, which provide that only winimum products will

he imported, and hy export subsidies 1in case of over—production.6

Variable import levies apply when Community prices ere whovg
world markets, They haveo the'effect of limiting imports to the
Community more than would: be thé case 1if no such restrictions
existed.7 Export subsidies are used when Community prices are
higher than the corresponding world omnes. Thus the Community
market is to be protected from fo;eign cbmpetition. The systen
of high market prices was adopted at the Stresa Conference in July
1958, Quantitative restriétions ahd tariffs were rejected as a
means of protecting the internal market price in a manner contrary
to GATT and as being too uncertain, The use of export subsidies
is the result of the failure to control production and the need
to remove surpluses from the European market. Export subsidies
are frequently used because prices in the Community are generally
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8
higher than those of world market.

The agricultural policy in economic terms 9 has Feen highly
protectionist since its conception, especially for thoseproducts
in which the Community has a comparative advantage, e.g. grains.
This protecticnist policy has encouraged over-production, parti-
cularly in some sectors such a8s graing, sugsar, dairy products,
eggs, poultry, pig-meat, fat, oils and wine. In many agricul-
tural products self-sufficiency has been achieved, especially

since the first EEC enlargment. y&

Over-production and self~sufficiency have led to conflicts
with other major exporting countries, notably the USA. Confront-
ation, however, became inevitable after the 1960sx, when agricul~
tural production in the developed countries was substantially
increased, The Eastern European countries for their part
developed the production of agricultural goods, which could be
exported to developed countries in West Europe. . The NICs

too emerged as large exporters of tropical and non-tropical

products, The agricultural policies of the major trading nations

encouraged "'home self-sufficiency and sxport orientated prcgrams"lo

However, it is of very particular importance to note that
Arts. 38-47 (EEC) regulate intra-Community trade in agricultural
products, without extending their  jurisdiction to external
relations. Therefore, trade in agriculture between the EEC and
third countries is regulated by the same provisions as those
applicable on industrial products, This meaﬁs that the CCP
provisionsg of the EEC Treaty envisaged in Arts. 110-116, regulate
the EEC external trade for both industrial and agricultural pro-
ducts. In particular, Art. 110 (EEC) aims to contributeito the
development of internatiomnal trade in boih industrial and agri-
cultural products, to the progressive elimination of international
trade restrictions and to the lowering of tariff barriers. With
particular reference to agriculture, the Community in order to
achieve this aim has pﬁrticipated in GATT talks, although in
practice its committments over asgricultural issues are very limited:
It was first suggested, during the Kennedy Round that participating
countries should put their agricultural policies as such on the
negotiating table. Differences bhetween the EEC and the USA were
at that time more than evident. The UEA maintained serious
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objections to the FEEC CAP's price support mechanism and it also

demanded the Community the reduction of the variahle import levies
against future increases, something which was rejected by the
Community.l1 Finally, no agrecment was reached mainly due to
persisting USA-EKC ditferences, and the only positive result
which emerged from the Kennedy Round MTNs was an agroement to
establish an Agricultural Committee within which trade liberal-

12,
igation in this secior was to proceed.

However, as the world trade problems have aggravated since
the monetary crisis of 1871, and the o0il embargo of 1873, and as
the Kennedy Round left a big wvacuum in the regulation of inter~
national trade, failing in particular (o regulate trade in agri-
cultural products, the GATT partles agreed to proceed to further
Multilateral Trade Negotiations known then as the Tokyc Round
MINs (1973-1979). During this period some progress was made and
a group was established with responsibility for agriculture..
Also, recently in the GATY Ministerial Conference of November
24-29, 1982, efforts have resulted in the establishment of a
relevant committee to study this sensitive issue. - The EEC's
approach during the Tokyo-Round was that agriculture with its
unigue characteristies should he dealt with separately.13 At
the Ministexrial Meeting, the Community's pogition was disappointing.
It, the Community, was not willing to discuss agricultural problems,
despite the overwhelming pressure from the other contractingl
parties, and especially the USA. Nevertheless, what was finally
considered fundamentally nccessary in the GATT Multilateral
Agricultural framework was the establishment of a mechanism which
would provide for exchange of information, active co-operation and

consultation.

The EEC in practice has done very little to liberalise trade
in agricultural products. The CAP is indeed very protectionist
operating in an autarchic manner and attaching little importance
to its implications for third countries. There is a consilderable
gap between the law as set out in the CCP provisions of the EEC
Treaty and the EEC practice, EEC largely subsidises its agri-
cultural exports and (as discussed in detail below) it is deemed
responsible for disturbance of world agricultural markets. The
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EEC's movement away from its basic prineciples and aims contra-

dicts also with the GATT objectives and principles.

However, some reforms are needed, sc that, Llhe objectives set

out in the EEC Treaily are accomplished (Arts. 39 and 110 EEC}, with

particular regard Lo the interests of the agriculture producing

15

countries, especially the LDCs.

The main provisions of the USA Agricultural Policy

The USA agricultural policy is as protectionist as the
EEC's CAP, The USA support for agriculture dates back to the
years following the First World War, During the inter-war years,
the USA encouraged a high-price support system for agricultural
products and applied rather inceffective production restraints. This
as a result led to over-production and accumulation of surpluses in
government hands, heavy government expenditﬁre and direct eiport
subgidies, In the late 19508 the agricultural policy was directed

to domestic problems rather than to exports. However, as time
progressed in the 1960s, USA policy, supported by the lubour organ-
isations, was export oriented,. Commercial export sales and ex-

the main objectives.

pansion of agricultural trade were
with the extended farm legiélation
having realised how uneconomic the
support price system iowards world

goal for the USA government became

Subsequently, -
of 1965-70 the USA government,
policy was, started to lower the
market levels. An important

"getting the government ont of

' 16
agriculture". Instead "farm incomes were supplemented by direct

payments to those farmers who participated in (progressively

stringent) supply management programmes".17

Simultaneously, as the USA was trying to expand its frade
in agricultural products, it was concerned for the protection of
agricultural markets:aﬁd enacted legislation to this end. How
those laws affected the drafting of several GATT c<¢lauses, especially
Arts. XI aend XIV remains a difficult question. It is certain,
however, that in 1947-1948 the USA negotiators tried to tailﬁr
GATT to their needs, go that no USA provisions would be incompatlible

with GATT and,

later, when the Agricultural Adjustment Act was
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amended in 1948, they added a special provision making it com-
patible with GATT, But in 1951 when the Congress amended the
Defence Production Act of 1950, it added a section that allowed
import quotas for oils and fats and certain dairy products. This

movement was not consistent with GATT und it led to the Netherlands

relaliation over dairy products; the only case sc far to have
18 .

arisen under Art., XXIII of GATT. (See chap.2, the disputes

procedure, p.45.). Therefore, as the USA realised that a

potential breach of the GAIT agreement was imminent, it requested
in the GATT review session of 1954--1985 a waiver for some agri-
cultural products under Art,XXV:5. This was to waive the USA
obligations under Arts. II, XI and XVI to the extent "necessary

to povent a conflict', However, no time limits were included, nox
any provision made for reconsideration after a certain time. The
spirit of the waiver thus implied, that it would last as long as

19
was necessary to prevent a conflict.

Agricultural policies in the EEC and the USA face the same
problems, The Americans have also tried to stabilise prices and
protect their farmers from imports. The USA too has a suppart
system similar to the support mechanism of the EEC's CAP with its
target price, intervention price and export suhbsidies through
refunds.’ Special mention should be made of indirect subsidies to
the farmers, In this context it is worth noting the statement
of Mr Brock, the USA Trade Representative, before the Senate 20
"if you look at the American agricultural scene we too have

surpluses that are engineered and supported by the USA government:

we too have engaged in selling that surplus below market price in
the world and we too ave subject to some criticism in that.respect”.
In particular after Lthe ]19680s when new competitors, mainly BEC and
I.DCs, came on the international scene, the USA problems over agri-
ulture have multiplied. USA agricultural protection is expressed
by various import restrictions notably imposed (1) by voluntary
export restraints on her trading partners as well as by direct
import quota restrictions on foreign products by different means;
e.g. restriction of meat imports from Latin America on the justi-
fication that they do not meet the USA health standards: (2)
through a Congressional Bill of 1970, which imposed autumatic trade
restrictions on those foreign products which were likely b enter
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the USA market and (3) through the 19565 waiver which restricts

agricultural imports into the USA market.

Despite such protectionist measures, and particularly the
indirect support for agriculturé, the Americans constantly com~
plain about the EBEC's variable levies and in general the LEC's
support system for agriculture which in their opinion results in
unfair international competition. The USA contention has been
that the CAP is highly protectionist and thereby restricts USA
exports to the Community, which would be of greater volume if the
CAP did not exist.. The fact, however, remains that USA agri-
cultural exports to the EEC lave, since the establishuweni of the
CAP, actually increased faster than those to the rest of the
world.21 The USA has had a very confortable surplus in its
agricultural trade with the Community and in general with the
rest of the world,22 Its agricultural exports contribute to
reverse the steadily worsening balance of payments in the indust-
rial sector, Today maost of its agricultural production (more

than two~thirds) goes for exports.

However, the USA still advocates the liberalisation of
trade in agricultural proéucts in world markets. In the GATT
Ministerial Mceting in November, 1982, the USA pressed that agri-
culture be included in the talks, and it demanded that the EKEC
adopt some liberal measures of agricultural trade policy. But
unfortunately this support only extends to supporting the liber-
alisation of trade in farm products, in which it, the USA, has a
competitive advantage, notably wheat, feedgrains, tobacco, citrus
fruit, oils and poultry. Warley, in his analysis,24 says that

"For commodities in which it (the USA) has no advantage o1 is

clearly uncompetitive, its agricultural policies have been
restrictive and conditions of access to the USA market as resitrict~
ive @88have been those of Western Europe or Japan, These com-

medities include dairy products, rice, sugar, cotton, manufacturing

grades of beef, mutton, lamb and wool',

Despite the proclaimed desire for a freewtrade approach in
agricultural products few GATT parties can be persuaded of the

genuineness of the USA arguments as long as the USA retains the
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1955 waiver granted for protection of its agricultural production,
which was to have been adopted only for a limited period of tine.
If the USA truly believes in trade liberalisation and it really
wants some progress towards this goal, it must give up its
agricultural waiver. The GATT failure to liberalise trade in

the agricultural sector is partly attributable to this waiver.

Friction between the EEC and the USA over agriculture.

The issue of agricultural trade is the most disputed in
recent years. Most of the cases brought to GATT concern trade
in agriculture with constant rivals the major trading countrics,

in particular the EEC and the USA.25

The Community is the principal trading partner for the
USA and, in the case of the agricultural sector, the EEC remains
the most important market for American agricultural products,
Buil, since the establishment of the CAP, the EEC became a strong
competitor to USA farming. It has become a competitor not only
in penetrating the USA market, but also in exporting to traditional
USA export ma.rkets.26 However, both the EEC and the USA face
similar difficulties. The US4 is in a very strong position in
many respecta to meet foreign competition. On the other hand,
the Community is more open anrd penetrable by foreign prbducts and
meets hard competition in its endeavour to find secure export
markets, The situation Is getting even more difficult due to
the fact that the volume and the value of the world exports in the
agriecultural sector has been substantially increasing, while

industrial exports stagnate.

A serious reason for these uneasy trade relations in agri-
culture between fthe EEC and the USA has been over—-production on
both sides. Over-production has inevitably led to uncertainties
and confrontationg at international level. Disputes over agri-
culture between the EEC and the USA have brought several cases
to GATT {for further consideration. Such disgputes date back
t0o the first years of the CAP's implementation and have multiplied
since the monetary crisis of 1971. (For further information see

Chap.2, p.45.).

GATT /

183




GATT, the body which rcgulates tradc for both industrial
and agricultural products, has been called on to solve all these
differences. In many instances panels were establishgd. Major
confrontations have led to the citrus fruilt case which led Lo a
compromise solution, and which demonstrates the role which GATT
plays in 