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S UMMARY

The present study is a survey of a quite
restricted number of particular systems called

tMixed Jurisdictionst.

The study opens with a first part which gives
an overview of the particularities of the laws in
these mixed systems by retracing the origins of their
‘mixture', their essential characteristics and finally
ﬂy selec%ing and inguiring into some of their
problematical aspects. Occasionally, a topic
considered in the law of one system is elaborated
upon more than in that of another system. This is
done deliberately to bring out some relevant details
which may be of some (theoretical or academic)
interest; and also to avoid an exclusive reference
to one particular mixed systeme. As may be noticed,
this first part is essentially a work of synthesis,

a macro-comparison which will provide the comparative

data for the second part.

The second part is, however, a work of research

in the scientific sense of the term. It proceeds
-to describe the legal system of Algeria on the
basis of the 'STILLEHERE'! or doctrine of style_out-
lined by the éerman compératist Zweigert some years
ago. The account givenof the developmené and ethos

of Algerian law is amplified and exemplified (as



(ii)

proposed by Zweigert) by a study of some legal
institutions typical of the Alge:ian legal style,
Different topics are treated in this part to

allow for a reappraisal of the law of Algeria with,
however, more emphasis on her private lawj; an area
upon which by tradition comparatists generally

concentrate their researches.

The 1link between the two parts is indeed a
'big jump', but not an impossible one., While the
first par% presents a certain type of mixed juris-
diction, +the second, taking the law of Algeria as
a model, tries to demonstrate the existence of a new
and totally different type of mixed system; a trend
of a sort which seems continuously increasing amongst

some contemporary legal systems.

And finally, the purpose pursued through this
study in its ensemble is to ascertain, as far as
possible, the extent to which these mixed jurisdictions
- whether 'traditional' or *new!, work adequately; that
is to say ;void any sp;cifi; pr;blem(s) which may, as a
result of the mixed nature of the systems,adversely

affect their legislative, Jjurisdictional or institutional

functioning,



PART ONE

AN ANALYTICAL INTRODUCTION TO THE NOTION

OF MIXED JURISDICTIONS IN GENERAL




By their respective common features and
characteristics, the legal systemgof the entire world
might be - "for taxonomic purposes“1 - comprehensively
grouped into various legal families. Although no
common agreement over a universal grouping has been
reached hitherto, three major families amongst the best
known grouping have emerged over a long period of time.

These are the civil law, the common law and the socialist
law (or the law of the socialist coun't:ries).2 In an
oversimplified view, all the modern legal systems belong
to one of these legal families according to some specific
criteria.3 The legal systems which will form the

purpose of this enquiry have the particularity of

falling in none of these families and cannot be annexed
to any of them. These systems are some of the few, which
for various reasons happen to comprise of elements which
have their origins in more than one legal family. There
are numerous instances of this, and it will be sufficient
to cite here the cases of Scotland, Louisiana, Quebec,
Sri Lanka, the Seychelles and South Africa. In legal
terminology, these systems are called "hybrid" or more
commonly "mixed jurisdictions", precisely because of

this inherent legal diversity in their sources.



CHAPTER ONE

The Idea of Mixed Jurisdictions

The notion of a mixed Jjurisdiction seeks to
provide the answer to some ambiguous questions in
comparative law. For example, the diversity of laws
brought together poses intriguing problems., "Since
the laws of the world are expressed in many different
languages and forms, and since they have evolved in
societies where the social organisation, beliefs and
social manners are so d:L:f‘:f‘ea:r-ent“,LL how then is it possible
to combine satisfactorily such diverse laws? Is this
combination simply a matter of technical device, say
when legislating from various laws, or does it depend on
some specific factors such as culture or race etc?
Moreover, by mnature and function, law is according to one
definition "the reflection of the spirit of a people"; in
other words the confirmation of a social behaviour. Then,
how does a law initially set up for a particular type of

soclety fit into an entirely different background?

Before attempting an answer to these questions, a
preliminary consideration of the historical developments
out of which the idea of mixed jurisdictions has come
into being requires some attention. As Watson observes:

5

comparative law without history is unthinkable,



A/ Historical background

The aim is not to describe any existing mixed
jurisdiction. Rather, the purpose sought is to describe
certain powerful historical forces or events that have
deeply influenced the growth of contemporary mixed
Jurisdictions., Amongst the various events perhaps the
most significant are reception and colonialism. For, not
only have these two phenomena had a tangible effect on the
past of these systems; but they still exercise considerable

influence on their present style.

1) Reception:6

This is an important causative factor upon which
legal pluralism generates, develops and subsequently alters
the entire style and social quality of the recipient legal
systems. In this particular context; and as a basis for a
meaningful view of the idea of reception, we may accept
the interpretation of Professor Rheinstein that: “A certain
legal phenomenon developed in agiven legal climate is
consciously put into effect in another climate"°7 This
eliminates from the scope of reception these similar
situations (imposition, transplantation, infiltration etc),
on the one hand, and emphasises the importance of the
elemept of consciousness and voluntariness on the other
hand. For, both observations ére of particular significance
in the context of a mixed jurisdictidn. According to

Papachristos;8 the causes of reception of an alien law

must be sought primarily within the recipient society



itself. For, if the legislator in that society has
turned to foreign sources to rejuvenate his legal

system there must be prima facie intermal reasonsfor
having done so. On the whole, it seems that in many
countries, reception was sought in the first place to
deal with practical situations and to remedy the shoft-
comings of the existing law. As such it presents wvarious
aspects and considerably wvaries from one country to

another:

a) Resurrection:9

In a literary manner, this word means the conscious
revival of an ancient practice, Legal theoricians apply
this phenomenqﬁ on the laws of a system to describe the
re-~adaptation at a later +time of a law of a past age in

a given societye.

In this respect the resurrection of the Roman
Byzantium Law in Greece at the end of the XVIII and the
beginning of the XIX century is a good illustration.1o A
more recent illustration is the resurrection of Muslim law
in many Islamic countries. These last two or three decades
have witnessed an accelerated movement of renalssance some-
what comparable to the revival of Roman law in Germany in
the earlier modern ages.11 Strong indications show today
that many Islamic countries are making a comnscious shift
towards the law of the Sharia. In Pakistan e.g. the
enforcement of Islamic law is gradually taking place. Beside
the numerous piece-meal Islamic enactments, Pakistan is

considering the replacement of its whole public law by an



adoption of the Islamic hanbalite ritee12

In Turkey,

after the Kemalist legal revolution, successive legis~
lative amendments are being introduced in some areas of

the law to allow Islamic law some .<;1u't:hority.1:3 In Egypt,

in May 1980 an amendment of the constitution of 1971
brought back the Sharia as the main source of legislation.1h
In Iran, it is not yet certain what will be the outcome of
the Islamic Revolution. So far all the trends are that
Islamic law will enjoy a privileged position in the Iranian

legal system should the revolution win.15

This phenomenon of resurrection is not peculiar to

16 but extends also to

Islamic law and Islamic countries,
many parts of Africa. On the black continent, the general
law of many territories not only includes the received law
of a western country, but also a substratum of customs and
local traditions that many African states wish to revive,
now that they are independent.17 Taken to its extreme
interpretation, it is quite plausible that such resurrect-
jonist movements may well have a determining impact for the
future of the development of the law in general, and.the
legal systemsof these countries in particular.18
Incidentally, it is in part this resurgencé of Islam that

will serve later on as one of the main arguments I sustain

to prove the mixed nature of the law of Algeria.

b) Importing:

This is a voluntary decision taken by an independent
nation to import a system of law, or part of that system,

which is not only foreign but is the product of a markedly



different culture. What happened in Scotland to Scots

law in the XIV and XV century fits very much into this
description.19 Historically the Roman occupation was
practically dnsignificant and had absolutely no substantial
effect on Scots law. Yet, the work of Justinian and other
great Romanists still markgﬁhe legal system of Scotland
today. It was Scots scholars such as Stair, Erskine, Bell
who went to the continent (Holland, Italy, France), studied
Roman law and, once back, injected it into the core of the

20 wThe Imstitution of the Law of Scotland”

Scottish lawe.
(1681) by Lord Stair is, in this respect, a remarkable
masterpiece on the Roman model. One can cite some examples
of Scots law from the bulk of legal material‘imported which
are still of considerable importance today e.g. the law on
pupils and minors, tutors and curators, m?veable property,

servitudes, securities etc...21 Scotland thus, could be

said to have had a true voluntary reception.

To a varying degree, we may observe the same phenomenon
of a voluntary reception taking place in Japan since the
aftermath of World War ITI till present time, save in that
country it is the Anglo-American common law which is din the
"bill" of importation.22 In reality it was the arrival of
the US in 1945 which started the penetration of the common
law in the Islands of Japan. Although the occupation did
not last too long (1945-1949), the primacy of German law,
(which was then the law of Japan) was seriously threatened.
A new American-style constitution and several code reforms
were enacted to reinforce the occupation. After‘the with~

drawal of the Americans, close contacts were maintained



between the two countries, and the United States became
the place where young scholars went for advanced legal
studies. Thisresulted in the importation of other legal
materials from America.23 One of the most interesting
importations has been the Right of Privacy in 1963. Also
of relevant importance are the provisions of Art.72 par.2.
of the Japanese Constitution which had the effect of
abolishing continental style administrative courtsozu
Schlesinger sees in this latter initiative a "significant
shift from civil law to common law institutions"oz5 In
the meantime a formidable combination of continental and
Anglo-American flavour was developing as exemplified by

some use o0f the case method and occasional recruitments

of judges from the bar.

As a result of a voluntary importation the law of
Ethiopia in this respect has become another mixed juris-
diction.26 There, it was rather the continental legal
experts (mainly French and Swiss), headed by the eminent
Professor R, David who were at the origin of the introduction
of the civil law through codification-27 In preparing the
civil code of Ethipia, the draftsmen relied heavily upon the
Fetha Negast which ismerely and no less than a collection of
statutes largely inspired by the Roman law., Moreover the
exodus of American lawyers to staff the law faculties and
the cou£ts of Ethiopila, coupled with the use of the English
language and English legal materials aided greatly the

establishment of the common 1aw.28

Lastly, it will be observed that the reception of



forelign law has become a "fashion" today. For, many
countries, developing as well as developed, resort to

it as a "method to induce law reform in their existing
1aw".29 However, as the importation occurs mainly within
the same legal sphere, it has accordingly no special

interest in relation to this comparative study.

2) Colonialism:

It is in part the extent of European colonialism
which gives our enquiry its importance,and particularly
the implications such a phenomenon has for the formulation
and development of the legal system it has penetrated,
This is typical of practically all countries which have
experienced European domiﬁation and where reception occurred,
mainly'because the law received in these countries was in a

30

powerful position. This is also called "imposed reception".

In order to give an oversimplified presentation of
the problem, it would be possible no doubt, to proceed to
some rough classification and say that some countries have
been influenced by the civil law system, while others were
influenced by the Anglo-Saxon system!: these two old rival
systems being generally considered as the major legal

31

systems, at least until very recently.

As the various European powers established their rule
over a large number of territories - whether by annexation,

32

conquest or cession ~ they soon introduced their
particular system of law, which was either civil or common

law. There are, naturally, obvious differences as regards



both the manner of introduction and the subject of the

1aw933

However, in all situations there has been a merger
of people of different origins, cultures and ideas which
has brought about conflict and divergencies in legal
conceptse. These conflicts mainly arose from divergencies
in the geheral principles of law which were very often
dissimilar or from more specific disagreements such as
between an imported statute or "Loi" and a local rule of
traditional law. DBut whenever they were received (not to
say impoaed) the European laws were frequently subject to
some adjustments and various substantial transformations
by reason of their co-existence with the tradition of the

34

previous civilisation. This generally occurred when a

law of European origin abruptly came into contact with a
comparably strong native law as it happened to the common
law in India and to the civil law iﬁ some Arab countries.

In these countries there was already a well established
legal order consisting mainly of various customs oxr "Adat"
and religious norms which has bitterly - but mot always
successfully - resisted European penetration. Confronted
with such opposition, the European immigrants had no
alternative than to live within a different cultural environ-
ment to which their own way of thinking and acting, no less
than their law, were totally alien. What was for example
traditionally contra bonos mores or "against natural
justice" in European mentality, constituted a usual practice
and a respectable way of life ig the conquered ér colonized

territory and vice versa. Such differences extended also



into the courts where noticeable variations in the
administration of justice sharply distinguished the

two communities. (See infra p.i121), Similarly, what seemed
to be fairly "Justiciable"™ in one system was considered

as "non-justiciable" in the other, but on the main, nothing
prevented both systems to operate within their own
boundaries notwithstanding such obvious contradictions.
Thus, by way of example the Appeal Court of Algiers in
1868 (then staffed by Europeans) when Algeria was under
full French administration, applied a jewish divorce rule
to a jewish case, at a time when divorce was not only
unrecognised in French law, but also vehemently prohibited
by the Christian Church.’® Theoretically it hasbeen
recognised that there must eventually be reconcilliation
of the different systems (ie.es colonial and natiVe) but in
practice, such reconcilliation hasnot always been feasible
or even desirable, The only alternative was in most
sltuations, the application of different laws wiﬁhin a
single but ethnically and culturally multiple society. As
a result of such socio = legal heterogenity a certain
legal plurality then took form and gradually evolved with
the colonial presence. In other instances, the law of a
country may have been simultanéously subject to the
domination of more than one European legal systems, This
was almost a current practice especially during the last
two and a half centuries of European expansionism for
European colonialists (mainly French, Spanish, Portuguese,
British, and to some extent Dutch and Italians) to settle
in the same conquered territory, or even £o sell , cede, or

exchange conquered lands amongst them.36



From the viewpoint of law (le Droit) and legal
structure, there is nothing of particular importance
for a comparative study such as this, notably in instances
where the law of the conquered territory was subject to
two (or more) different legal systems historically
pertaining to the same legal tradition. Examples of this
type of mixture were abundantly common in Latin-America
and Black Africa where Spaniards, French, Portuguese and
Dutch happened to "meet™ quite frequently.37 However, of
much more significance and interest is the situation where
two comparable European legal systems belonging to two
distinct legal +traditions; thus materially different, were
brought together and started to co~habit. Their combination
as it will be seen; has led to some interesting outcomes
with regard to the historical bases of law in general and
to the birﬂ1<ﬁfé few original legal systems in particular,.
In Louisiana, which is a good illustration in this connectiongi
the French settlers who weré the first Europeans to settle
there, originally lived under French law which they
imported and introduced into the province. But as a result
of military conquest and subsequent treaties the province
successively passed under Spanish and French again (but
only for a few weeks), then American domination. The
consequence hasbeen that the influence of the three
colonis ing powers can still be detected in the
present law of the province. Perhaps the best illustration
that may be provided here is an investigation into the
origins of the Louisiana code of 1808, the wvery foundations
of which are basically the civilian (French and Spanish)

and the Anglo-American laws.39



3) Other factors:

Besides reception and colonialism there are other
extra-legal factors of equal importance and which
apparently today can play a determinative role in the
construction of a mixed legal system. Such factors are
of various kinds (socio-ethnical, political, religious,
economic, ideological etc...) and fall under the scope of
various social sciences, which for obvious reasons cannot
be considered in this approach. At this point it may,
however, be relevant to recall ohly two of these extra-legal
factors because of their relative importance in the later

analysis of the law of Algeria.
a) Political factors:

One important factor is the decolonisation of the
1aw°h0 By decolonising its law, a country seeks to extra~
polate it from the influence of the former colonial law,

The process of decolonisation is quite often carried out

by a "purification™ of the law, which amounts to rejecting
the former legal order because of its “colonialist character"
i.e. serving in the first place other interests rather than
the natives. By doing so, the new country may either revive
its dormant law and institutions, or resort to the importation
of another "friendly" foreign law(s). Both alternatives

have been discussed already (see Supra p¢:3)o On a large
scale; the "Africanisation" of the law in the dark continent
in opposition to decolonisation could be added here aé a

remarkable experience. Amongst the political factors, which

have become almost a fashion today is the frequent internal

upheaval which is generally followed by a change in the



political regime of the couhtry. But not all the sudden
turnovers necessarily bring alterations in the legal
systems of the countries in which they occur.u1 Only
very few amongst these countries (which claim themselves
to be "revolutionary" e.go. Libya, Algeria, Iran) have in
fact undertaken radical changes in their political as well
as legal structure. It is only in such circumstances
that the legal systems of these countries may become of

certain interest for a comparative legal studye.
b) Economic factors:

In a wider sense this is a social factor; which
perhaps a few years ago could well have been understood in
the light of purely economic or even political considerations
rather than any substantial "legal®™ connection. This
economic factor is more visible in the so called developing
countries as'they desperately fight to acquire new economic
hopes and aspirations - to be prosperous and industrially
strong; but the tactics followed by individual countries
widely differ. Depending into which direction they look
(East or West), the government of these countries, while
shaping their economic stature (un)voluntarily shape their
political and legal st::'uctu:r'e.l‘2 Red China for instance,
by taking over from the Soviet Union many socio-economic
institutions such as the collectivisation of the means of
production was also attracted by various legal institutions '
such as the Peoples' Courts and the Prokatura which she
subsequently adoptedouj Among the newly independent

:

countries for which, as Hazard observes: "Contemporary

by

Marxists seem to offer more suitable institutions",
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large number is already engaged "on the road to socialism".
In Africa for example, Mali is to be said - leading the
bs

waye

In the field of the development of the law (le Droit)
in general, this will undoubtedly give a new dimension to
soclialist law and institutions to the detriment of the
Western (bourgeois) legal tradition. As civil law and
common law have expanded and occasionally interacted in
the past, socialist law, wvia totally different methods seem
increasingly to exhibit the same geographical expansionism.
And it may come with no surprise that mixed systems

L6

combining socialist law and civil (Romano-germanic)law

¥

or socialist law and common law will perhaps break the
traditional civil-common prototype of mixed jurisdictions

experienced so far.

In conclusion to this historical survey the following
observations are of paramount importance.
a) It would be wrong to maintain the idea that whenever
reception or colonialism occur; the mixture in the legal
system in question automatically follows. These two factors
are relevant only whep they have a substantial effect on the
legal systems they penetrate to the extent éf creating within
these svstems a different and almost independent corpus
Juris. For, many countries have been colonized, and many
others have foreign elements in their substantive law, yet
neither the former countries mnor the latter can always be
called mixed Jjurisdictionse. ‘

b) The reception, whether voluntary (resurrection,

importation),or<involuntary (colonialism) of a foreign law
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frequently poses the double problem of the transferability
and adaptability of the foreign legal norms into their

new enwironment.us For the Comparatist, in many instances
it would be interesting to discover the extent to which
the ilmported legal norms succeeded in imposing the same
standard of behaviour in their new milieu., Also of
potential interest for him would be the reaction of the
recipient system; whether it would brutally reject the
foreign law or on the contrary allow it to be assimilated
gradually into'society. To answer these and similar
questions, the assistance of legal sociology is specially
required by comparative law.u9
c) Quite frequently the two types of reception (i.eo
resurrection and importation) occur in the same SOCietYQ5O
Here the resurrection of a particular law, or the preservation
of an influential customary law in a society which has
accepted the importation of a new highly developed legal
system inevitably will give rise tq a conflicting situation;
because the purpose in maintaining or reviving traditional
values and concepts very often does not g0 hand in hand

with the purpose of modernism and modernisation. In general,
the preservation or resurrection of a traditional law has a
different function in the society in which it takes place.
Thus, the revival 6f Roman Byzantium Law by Greece for
instance, was principally aimed at prevenfing the
infiltration of the code Napoleon which the Greek
conservatives strongly opposed.51 Whereas, the remnaissance

of Islamic law in the Muslim world today is rather a sort

of reaction to a particular (western) way and mode of
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52

living,. However, in all events it has been admitted

that these traditional laws were neither self sufficient,
nor adequate to meet fully the need of a modern society.

d) The historical events which glve rise to legal
transplantations are generally temporary events. 7They
occur following on from certain situations for the achieve-
ment of a particular purpose(s), last for a certain period
of time, and often lose their significance or disappear
completely. Colonialism, for instance, is a factor which -
is today obsolete as new developments in relations between
nations are changinge. Reception,on the other hand is a
phenomenon which has so evolved that it has become one of
the most attractive topics in many social sciences such

as sociology and comparative law. (See supra. pp2rf

e) Regarding the other "extra-legal® factors, their
contribution to the life of a legal system varies from one
country to a.nother.53 Political and economic factors are
certainly preponderant in the less advanced countries where

5k This is not so

law is inexorably linked with both.
however, in western advanced democracies where these three
factors enjoy some sort of autonomy and especially where law
fulfils a completely different function.55 Nevertheless,
there too, other extra-legal factors such as culfure (notably
1anguage) are still a potent force,

The present situa?ion'in Quebec where the French language
prevails can wellbe contrasted with that in Louisiana where,
despite a civil code on the French pattern the tendancy for
the common law to gain supremacy is closely linked with the

establishment of English as the official language.56



Generally speaking, these extra legal factors,
whether occurring in a developed or developing country
must not be exaggerated in relation to the development
of the legal systems of these countries; though perhaps
such a relationship should well be emphasised in the

context of a mixed legal system,

Finally when a system becomes mixed, the interaction
of the different laws is complete. It extends practically
to every aspect, formal as well as substantial of the legal
systemo The mixed system then may adopt for instance a
civilian code and at the same time operate in a judicial
organisation structured on a purely common law pattern
sgch as in Quebec or Louisiana. Similarly the system may
adopt a particular law, e.ge the law of contracts, of one
legal tradition and the law of property, of another legal
tradition. South African law for instance, includes a law
of property based on Roman principles as it includes a law
of contract and tort heavily influenced by the English
common 1aw.57 Also , within one specific law, elements
from both traditions may be assembled to form one law, e.ge
the law of co-~ownership of the Seychelles is in this respect
quite illustrative, for an attempt is made to graft into the
code the convenient techniques of the trust for sale of

Anglo-American origino58
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What is a mixed jurisdiction?59

The term "mixed" prima facie suggests diversity;
within a legal system this term has many connotations and
may be a frequent case of errors and misinterpretations,

As 1t often happens, several laws may co~exist within the
same state. Thus, in addition to a federal law, there may
be laws of states, provinces, or districts as in Australia,
Canada or Switzerland, which may give the impression of a
pPluralistic legal system. The Anglo-American 1aw may also
be regarded as a mixed system in that it utilizes common
law principles and statutory provisions.60 Egypt (priop

to 1949)61 or Uganda, Sudan, Somalia and many African
countries are another type of mixed systems, mainly because
they have a dual order of jurisdictions viz; states courts
and traditional courts.62 France and similar civilian
systems which have another type of dual courts i.ee
administrative and ordinary courts are also quoted as mixed
systems, precisely because of this internal Jjurisdictional
duality. Turkey (and the like system) which by reforming’
its laws introduced a great deal of foreign legal elements

which led many to think of Turkey as a mixed jurisdiction.63

In all these cases; although these systems offer the
appearances of being mixed systems; "in fact"™ they are not.
In comparative law, and more specifically in the field of
classification, the epithete "mixed” when used to qualify

a legal system, generally refers to and means, a certain



type of legal system. These systems are distinguished

from others by the following characteristics:-

1) A mixed jurisdiction involves not only different

laws, but laws derived from distinct legal families,

The question of differentiating the laws and in
delimiting the legal traditions to which these laws
originally belong are in a hybrid jurisdiction of equal
importance. For, quite often, the legal system of a
country manifests an evident multiplicity of laws but
when traced, all these component laws are found to converge
at the same source. The best example in this respect is
undoubtedly the case of Turkey.éh Since the institution
of the Republican regime in (1923/24) the founder of the
republic Kemal Ataturk proceeded to a vast programme of
law reform which put the Turkish legal system of today as
"an outstanding case of mixture®., As it stands the system
comprises:

- A Swiss civil code and Swiss code of obligation received
in bloc.

~ An adaptation of the Italian penal code of 1889.

~ A code of criminal procedure based on the German code of
1877.

- And a commercial code based on the German (1897) code and

French (1808) code,

As it may appear for the "unwary" there is nothing
more than a truly mixed system. But for the comparatist,
the four components (swiss, German; Italian and French) are

all members of one parent legal family, that of the Romano-
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germanic family; into which the Turkish legal system
comes only as another system to be added to the memberw

ship.

However, even when various legal traditions happen
to interact this does not necessarily imply a mixture of
the legal system in the sense sought to define in this
particular study; as new ideas tend today to bring many
countries from the four corners of the globe together in
order to achieve, by way of legislation, a
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common welfare and to benefit from each other's experience.
After all, and beyond any overgeneralisation,‘there is mno
legal system today which exists in its pure form, even the
common law of England of which Schlesinger says that "there
are no jurisdictions with a pure English common law with
the exception of England itself“.66 Without requiring to
resorf to any historical investigation to prove the contrary,
one need only refer to the present membership of the U.XK.

in the EEC and the participation of England (or U.K. in
general) in international conventions such as the carriage
of goods by sea for example, to trace continental elements
in the common law of England.67 But Schlesinger's statement
may be right in the sense that these various Eur;pean laws
are still substantially insignificant for the time being,
since they have no real or decisive effect in changing the
original course of the common law of England.68 Similarly,
in the United States, no one can deny the remnants of the
Spanish De Siete Partidas and the code Napoleon, But no one

also can go as far as putting Anglo-American law as a mixed

system on the same footing as e.ge. Louisiana or Quebec.



2) In theory, the legal families which form the
components of the system have no relationship or connection

between them,

This of course, presupposes the acknowledgement of
separate legal families, but there still exists some
speculation regarding the real division of the legal
families into different independent groupings.69 Thus if
Malstrom is to be followed and many other comparatists
sharing the same opinion, there is no major difference
between all Western European laws, including the common
law of England, since they all belong to the same pattern
of culture and share the same (capitalist) ideology.7o
Johnson, however, goes far beyond this, and associates the
law of the socialist with the westerm bourgeois legal
families "despite all ideological differences"., For,
according to the Author "both (systems) give similar
solutions to the similar problems".71 While some legal
writers venture to make such genefal statements, others
like Buckland and McNair go even further in regarding e.g.
that the common law of England is more Romanist than French
1aw372 But, on the whole, one must well be aware of the
circumstances in which these kinds of qualifications are
made, For heedless or random generalisation would undoubtedly
undermine any division of the world's legal systems on which
the concept of a mixed jurisdiction is basically founded,
Historical developments of the civil, common and socialist
laws have known different stages of formation, have

developed in and according to certain circumstances and

finally have elaborated particular institutions and through



them a certain type of societye.

Not only that, but also

wide dissimilarities in legal structure and judicial

organisation,

ologies distinguish remarkably the various legal families

from each other.

as well as in legal techniques and method-

3) The mixed system shows characteristics of the different

legal families but stands in none of them.

As Lord Cooper says "The seat must be on the fence".
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Actually it is this peculiar dilemma of “putting the system

in the right family" which puzzles comparatists.

speaking of the law of South Africa Zweigert writes:

To justify

No simple answer can be given to

the question whether the law of

South Africa should be put in the
Anglo-American legal family or
whether it should be classed with
those legal systems which have
developed on the basis of Roman laweos

his hesitancy the author goes on to say:

In South Africa, the nature of the
basic concepts and structures of

the legal system are unquestionably
Roman. But, the techniques of
applying the law in the courts today
(i.eo) the way the trial is conducted,
the methods of proof, the treatment
of precedents as well as the court
structure and the activities of
judges and lawyers are all clearly
based on English models.

Thus concludes Zweigert:

The element of Roman Dutch law and
English law are so intermixed that
it cannot, without distortion be put
in one or other pigeon hole,

In
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The same dilemma can also be seen for example

in Louisiana or Quebec where the legal systems of both
concurrently share a civilian code and a host of common
law institutions. In both systems the influence of the
civil and common law is so reflected everywhere in their
laws that 1t is not possible to draw a clear dividing
line between the two traditions. Moreover any attempt
to attribute the legal systems of both Louisiana and
Quebec to an exclusive tradition may not only prove ine-
adequate, but will certainly not escape criticism.75
Again, the same scepticism seems to soar above the legal
systems of the Scandinavian countries where there too the
intermingling of the civil and common law traditions has

made any intelligible answer difficult.76

4) The mixture of the various laws which form the system

is not haphazard.,

In order to maintain a certain legal unity and
stability within the system, the different laws must evolve
in a coherent and orderly legal atmosphere. In other words
the manner in which the laws are combined must genuinely
reflect a certain culmination of a long process of analysis
and deliberate choice of legal objectives. In the
Seychelles for example, it is not "by accident" that
family law is profoundly influenced by English law, though
it is incorporated in a civilian code. It seems that the
Seychellois, despite their racial origins (whether French,
English, Creole or otherwise) find their familial relations

more secure under the English commonlaw than the cloth of



the French law; whereas in other fields such as
contracts, delict, commercial law etc. the French
influence largely prevails over the common law of

Englande77

Similar fragmentations are alsoc discernible in

78 where broadly speaking,

the legal system of Sri-Lanka,
criminal law and procedure and the commercial law are

as they were introduced by the English settlers; but

the law of property, contracts, delicts... have their
foundations in Roman law which was introduced there by
the Dutch, Whereas falling in none of these two groups
(i.eo English law and Roman-Dutch law) is the law of
pefsons which is left rather tq various legal customary
1aws°79 In fact, the parcelling of the laws in a

mixed jurisdiction is only one side of the dilemma.,

The second side, perhaps more complex but equally
important for the survival of the entire legal machinery
is the way i.e. the techniques and the methods utilized
to expressly "cement" the cleavages which may well exist
petween the legal components. This aspect will be
considered in detail, when appropriate, However, by way
of example, it will be instructive later to look at the

treatment of precedents in the legal systems of Quebec

and Loulsianao.

These are the main characteristics which enable
us to identify a mixed jurisdiction from other legal
systems, however, the weight to be given to each of

these features is equally important in each circumstance.



Besides these formal characteristics, the mixed
Jurisdiction may also develop certaln peculiarities

and a whole series of intrinsic properties of its own.
Enigmatic questions such as the organisation and
constitution of the courts (whether dual or omne
dimensional), the role of the judge (whether interpreter
or lawmaker), the nature of the courts decision (lois v
precedents), the actual development and tendancy of

the " jurisprudence™ may also be useful indications
regarding the heterogenity of a system. But not very
often the mixture of a legal system is easily achieved.
For, the overlapping of different laws and legal
traditions unquestionably involves the combination

of various legal technigues and methods, which are

not always reconciliable without some practical
difficulties. It will be the purpose of the following
chapter to consider in the light of existing experience

some of these problems.
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CHAPTER TWO

Fundamental Problems Due to

Legal Dualism In A Mixed Jurisdiction

In a mixed system, as in any other legal system,
the question whether legal morms or institutions of
various origins can be easily fused into a single social
unit, may, besides sociological resistances, breed other
difficulties which directly impute on the legal system
of the country. As a result the legal system, may
suffer considerable shortcomings in either inserting
the norm into its legislation and making it part of its
corpus, or in adopting the new institution to meet
social changes which may be badly needed for the country.
So the problems presented to us are essentially of a
legal nature (i.e. juridical by opposition to other
legal sciences such as legal history, legal sociology
and so forth..o). These problems can comprehensively
be divided into three main categories: legislative,
Jurisdictional and institutiomal., Each of them will be
discussed under separate headings; But on the whole as

will be noticed they allinterrelate.

1



- 26 =

A/ Legislative Problems

Probably one of the most perplexing tasks in
a mixed jurisdiction is the process of lawmaking or
legislation as it is more commonly k:nown.2 The task
calls for variegated legal knowledge and technique as
well as finesse and delicacy. Problems are obvious, for
the legislator is faced with not only one but two or
more legal traditions. This dual originality of the
problem is to some extent a "necessary evil" as the adage
goes. The fact that law has in various ways come to be
composed of elements drawn from different sources does
not constitute a defect or disadvantage. In my opinion
the different laws can on the contrary, contribute
positively to improve or develop particular areas of the
law, Valuable elements may be selected from the various
traditions and cautiously engrafted onto a new legal
environment under different legislative forms (code,
statute, ordinance etc...). Taking as an example Seychelles
whose law is originally a blend of common and civil law,
I would like to point to a few legislative problems which
emerge from the recent work of codification (or re-

codification) of the civil code of that country.>

-~ The Seychelles experience: An eva.luat:l.():u.tl

To begin with, some preliminary remarks regarding
the mixture of the legal system of the Islands may be
necessary. In the first place there were in Seychelles

two legal systems in force: the old code of Napoleon,



introduced by the French settlers at the beginning of

the XIX century,and English style legislation enacted

by the British after the cession of the Islands to the
Crown in 1814, Notwithstanding the British Administration
over the colony this legislation does not (as a tradition)
interfere with the private French legislation; but
progressively introduced and developed its own law and
institutions. By the second half of the XIX century, as
Chloros writes; "it became abundantly clear that the
existence of English style legislation side by side with
a mainly unreformed French legislation was creating an
uncertainty in the lawe.ee". It is for this reason that

a work of this codification was initiated. In the second
place, the main task of the draftsmen was not simply to
"revise" the old code civil, but also to undertake a
complete programme of code reformation., This latter
process is much more important than a mere revision, for
it dinvolves decision making on what constitutes bad or
good law; in which case, the deletion from the code of
"unnecessary" pieces and their replacement by novel
principles is highly probable. It is precisely through
such fissures that the substance of the common law
principles has been engrafted onto the ci&il code of
Seychelles. But, as will be seen, their insertion was

not without difficultiess,

The first difficulty is technical; how would it be

possible to contain principles of the English common law

'

within a system of codified legislation? In other words,

how to ensure the passage of English statute onto a .



civilian code?5 An answer to that question rests by

and large on a preliminary appreciation of what is

meant by an English statute and a civilian code.6 Once
this question is elucidated the mnext and quite logical
step is to determine roughly which area(s) of law could
be subject to codification - i.e. inserted into the code,
and which area(s) should be left to the ordinances = i.eo.
kept outside the code?7 Bearing in mind the dual back-
ground of the Seychelles legal system it is not possible,
nor desirable to substitute one legal system for the
other., In all probability a choice in either direction
is "not sensible"; hence, the tacit use of both modes of
legislation, viz code plus ordinance. In its conception
then, the new code did not, logically speaking, deal with
all matters, viz, that a civilian code is conventionally
supposed to cover, This involved inter alia the deletion
from the code of a certain number of sections, articles
or even chapters, the substance of which was left to the
ordinanceso8 To give a picture of what so far has only
been indicated generally, let us consider the following

examples,

A glimpse at Book One of the new Seycﬁelles civil
code shows that mosﬁ of the law governing family and
persons - which in theory are the subject of Book One =
have almost disappeared, This particular part of the code,
to use Chloros'! term has extensively been "pruned",
Instead a greaf deal of that book is comprehensively dealt
with by special ordinances, the spirit of whichlis pPre=—-

dominantly English. The other example relates to the law
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of domicile. Omn this point, British law has a specific
standog An attempt to insert or incorporate the English
concept of domicile into the right civilian style is
hardly conceivable, not to say utopian. Here the
difficulty is heightened, especially because of the
fundamental differences between the common and civil law
attitudes vis a vis the concept of domicile in general.10
It is, I believe, at such aprecise conflicting point one
can Jjudge the utility of the ordinance. Had the English
ordinance in the case of domicile been convenient as it
was in the case of civil law status for example, there
would have been no need to incorporate it in the code,
It might be interesting to note in passing that in the
case of domicile neither the English nor the French
definition was retained. The draftsmen significantly
departed from the law of both countries by adopting the
definition of domicile recommended by the Council of
Europe Resolution on the Standardization of the Legal

Concepts of "Domicil® and "Residence”.11

The second legislative difficulty is a consequence
of the first but it‘is much more a matter of form than
substance. As stated earlier, the incorporation into
the code of some ordinances on the one hand, and the
deletion from that code of unwanted provisions on the
other, undoubtedly introduced disturbance into the code.
The internal form, for example the numbering, as well as
the content of the code may well be directly or indirectly
altered. The question which is likely to arise ﬁere is,

to what extent would the changes made to the code effect
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its logical structure? This question invites thoughts,
principally on the following points: i.e. as to the

nature of the relationship between the code and the
ordinances and whether these ordinances intended to

amend, complement or supersede the code? In case of
frequent use of these ordinances, would not this extensive
use render the code redundant? Perhaps even useless? And
finally, supposing that a substantial incorporation into
the code or ordinances ismade possible, would not such
incorporation denature the code from its civilian

character by making it much too detailed?

The third and last difficulty is that of adaptation,
The legislator's task here is to ensure a certain harmony
in the law by creating a co~ordination between the logic
of the code and the ordinances. For neither a code nor an
ordinance may in this particular case stand on its own.
Both are meant for the welfare of one community. It is
therefore obvious, if not imperative to provide within
this dual form of legislation a reciprocal relation so to
ensure a certain uniformity and stability in law. In the
process of adaptation difficulties may also arise when
" there is an overlapping of the code and the ordinances on
a subject which they both treat differently., In the area
of family law for instance, the new civil code of Seychelles
expressly abolishes the old French concept of "family
council®, Nevertheless, few ordinances such as status of
married women ordinance, income tax ordinance, still

12

continue to make reference to it. Another example though

presented differently could be the law of Trust,



- 31 -

The code has finally to be adapted to the socio-
political and administrative structure of the country.
In a mixed system such as Seychelles, two legal traditions
mean amongst several other things, two different types of
terminology. An adequate or inappropriate use of terms
is most likely to create ambiguity and uneasiness amongst
lawyers. On this particular point, it is interesting to
note Chloros' remark on the use of the term "commune" - a
purely French type of local administration from which the
new Seychelles civil code rightly departed, since this type

of locality does not exist in the Islan.ds.13

The Franco-British experiment of codification as
the Seychelles experience is often called has unquestionably
proved a noticeable attempt in lessening the dissimilarities
on the attitude traditionally ascribed to both great legal

system8e1

On a more practical level the experiénce, as Chloros
ocbserves, may be of great assistance in the development of
a new European law which is likely to grow in the remaining
decades of this century. On a smaller and mnational scale,
the civil code of Seychelles could also be preeminantly
significant for countries like Scotland and South‘Africa
where civil and common law elements can also be found to
have become blended, ;n one extremely important particular,
however, Seychelles had a considerable advantage over the
two countries. DBecause of prior implementation of a civil
code and the development of continental style legal thinking

and education dating from the establishment of the French
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on the island, Seychelles have trained a generation of
lawyers and jurists quite well prepared and ready to
handle the new code even under a new formulae, But

this is not so grave, for in Scotland for instance there
is something perhaps more important which has lain for
centuries in the hearts of Scots legal scholars; that is
the willingness for codification.15 The problem for
Scotland is not, for the time being, of legislation, but

one of 1egislating.16

This aspect is purely political,

for a successful Scottish civil code might well eventually
drive the legal system of Scotland outside the confines of
the common law {(of England), and will only reinforce

ardent wishes of devolution amongst.the people of Scotland.
By contrast, in South Africa attitudes towards codification
are less enthusiastic. There has been even strong opposition
towards it; Hahlo: "...and Saveth Us from Codification®, '/
Nevertheless, the problems that South Africa have avoided
by simply not codifying reappear rather at another level
which is that of the practice, i.e. the courts., It thus
becomes extremely interesting to observe the reactions and
attitudes of the courts in the interpretations of Acts of
parligment, especially when these Acts employ a general
expression leaving it to the court to work out their
ramification, (See e.ges the 1951 Rent Act)g18 These and
similar problematical situations relating to the functioning

of the court in a mixed jurisdiction in general will be

considered in a later section.
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Outlcecok

Codification in its civilian meaning, thus in a
traditional mixed system of civil and common law, appears
to be one of the major problems that such a system might
eventually face when legislating.19 It seems however,
that similar, but not quite identical problems of
codification are found with some variations in the
Socialist camp.zo In the view of many experts in the
law of the Socialist countries~' the difficulties
encountered are "occasioned by the task of reconciliating
the comprehensive stabilizing idea of a traditional civil
code with new approaches™ to contracts, property, torts,
labour, and all matters which are largely controlled by
the extensive discretionary powers of the totalitarian
states.22 This is especially true if one retraces the
movement of codification in the Socialist legal systems.
The first civil code to be enacted was that of Czechoslovakia
which dates only from 1958; followed by Hungary in 1959,
In other Socialist countries the work of codification
is still not accomplished (East Germany, Yugoslavia), or
has not started yet (Bulgaria)o23 This enquiry into the
legislative problems (mainly codifiéation), facing the
Eastern European countries leads to the observation made
earlier (supra p.12), that many countries namely those of
the third world which heavily draw from the Socialist
sphere are at this moment facing great difficulties too.
As the vast majority of these countries are already
deeply imbued either by civil law or common law (or both);

it remains to be seen how these countries will arrive at
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finding a medium between the different attitudes in
legislating, and can form their own legal systems

through a uniform pattern of lawe.

On a quite different reasoning, the codification
of Islamic law also needs in this respect some attention.
In view of the growing influence of Islam in different
parts of the world, many countries tend increasirgly not
only to embrace the principles of the Mohamedian religion,
but to adopt through legislative methods such Islamic
principles as part of their own corpus juris. As it is
known, Islamic law, like the common law is an unwritten
set of basic rules. It may be submitted, as a simple
hypothesis which would need to be verified, that in
attempting a systematic codification of Islamic law, these
countries have to probably overcome certain technical
viz, legislative difficulties, on the pattern of those
encountered in the common law and Socialist law previously

mention.edo24

In conclusion, it becomes clear that those developing
countries which are engaged in the socialisation of part
of their laws; as well as the various Muslim couniries
which are eﬁdeavouring to bring Islamic principles into
their private law, must be aware of the difficulties that
the process of legislation of such laws may have in their

respective enterprisese.
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B/ Jurisdictional Problems

Another means by which a mixed jurisdiction can
be tested is the courts themselves. It is in the courts
that the distinction between law in fact and law in action
fully appears.25 The problem which the comparatist
habitually discus ses at the theoretical level, such as
the reconciliation of different 1egai concepts, or the
contrast in the approach of common and civil law as to
the interpretation of the law hasto be met and answered
at the practical level. As mixed jurisdictions are by
definition dual or plural in character, one might legit-
imately expect a parallel duality (or plurality) in the
structure of the courts of such systems. Writing on the
effect that acculturation (i.e. legal pluralism)26 may
have on the courts of a.legal system Papachristos says=27
"L'acculturation juridique va de pair avec la pluralite
deé ordres juridiques au sein du milieu social recepteur.”
What Papachristos is suggesting is that a plurality of laws
in a given society necessarily implies a plurality of
courts in the legal system of that particular socliety. If
I were to comment on this statememnt, I would say that it
is not always imperative to link - mutatis mutandis - plurality
of laws with plurality of courts. Nor is it necessary to
have ~ de facto - for each type of law, a corresponding
type of courto28 Papachristos' hypothesis is rather limited
to a certain category of 1egal-(traditional) systems -~ namely
those of Africa.29 This view cannot be generalised. It

should , in my opinion, be seen in a purely societal
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context. If the French in North Africa and most of

the Arab countries were ultimately forced to recognise

(in fact to tolerate), separate Muslim Sharia courts, it
would strictly be for their own politico~administrative
interest., Again, if the British through the system of
indirect ru1930 did not interfére with the local laws

and courtsof the native population,it would surely not be
for the sake of justice. Broadly, it may be said that the
institution or recognition of an indigenous body of courts
running .parallel to a western system of courts, not only
proved convenient for purposes of administration, but also
worked significantly in maintaining g.certain dualism of

law and with it a dualism of court.31

However, the experience of some "apparently™ mixed
Jurisdictions offers completely the opposite picture.32
Though the components of these systems are originally
multiple, the courts are generally unified. In the civil =
common law orbit practically all mixed jurisdictions so far
known have one dimensional system of courts. Even in Sri-
Lanka where there is a dual system (Islamic and State courts)
this duality is preserved only at the bottom of the hierarchy,
and essentially for exceptional reasons (infra p.¢7); for
the two orders of jurisdictions converge at the subsequent
higher level which is that of appeal.33 Moreover, the

very existence of a single supreme court at the top of the
whole Jjudiciary excludes -~ de facto - the notion of court
duality. If the formula of one court system seems to be

most common, how is it then possible, particularly when the

system is hybrid, to gather many laws, that is to say
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different legal traditions, different modes of thinking,
different techniques, methods, procedures and so forth,

within a single judicial unit?

Certainly, one of the advantagesof a unified court
system is the development of a uniform body of law, a
process in which the courts play an important role and
bear great responsibility. However, notwithstanding the
practicability of such a unified system, problems of
particular interest arise, mainly because of the mixture
of the system. For example, is it not inevitable that
the court would be faced with the final question of which
particular law (civil, common) is to apply to a particular
case? If this happens, what are the criteria in determining
the application of one law rather than another? What
motivates the court in this choice? What are the methods
used in developing from a variety of laws a uniform body
of "jurisprudence®™? And finally, would not an attempt to
relate the “jurisﬁrudence“ of a particular system to
several laws result in this " jurisprudence" losing contact
with all these systems?Bu Ih considering fhese questions,
it might be useful, for clarity, to use Bayitch's division
of the mixed Jjurisdictions into codified and'un;pdified

35

mixed Jjurisdictions.

The first group includes those mixed jurisdictions
with. codes on the civilian model such as the Philippines,
Japan, Louisiana, the Seychelles\and Quebece.ss In these
Jurisdictions the civilian influence prevails. Formal

‘sources of law are typically on civilian patterns. The



- 38 -

civil code and code of procedure are broadly based on

the code Napoleon., In general terms, when a system

adopts a code, usually this latter breeds a seriesof
implications which may have significant repercussions on
the whole legal machinery. A code means, inter alia, that
the legislator is the law-maker and that "la loi" is supreme.Bc
It defines and limits the role of the judge as a "simple
fonctionnaire®, to use Marryman's terminology. It also
affects the structure and staffing of the court by calling
for more Jjudges because of their numerical importance in a
codified system.37 It conditions the work and function of
the courts in the sense that in a codified system of law,
Justice is rendered mechanically and judicial decisions

have no binding force.ss

" Naturally all these references

may well prove to be instructive should one endeavour an
exploration of the system. But should one expect that the
mere adoption of a code implies that the system is civilian?
The experience of some mixed jurisdictions in this respect
presents exceptional and somewhat ambiguous standpoints. In
adopting the civil code of Napoleon, neither Quebec nor
Louisiana have fully adhered to the civilian circle. For,
through judicial decisiqns, a certain number of common law
rules, materials and institutions were brought in to allow
the civil law to adapt to socio-economic changes. It seems
that there‘is some sort of complementarity between the code
and the non code elements extraneous to i1t. Most of the
time it is hard to ascertain the extent of this complementarity

for there are many extra legal factors such as politics,

language, ideology etc... which contribute greatly to the
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maintenance (or damaging) of such complementary relation-

ships ( supra p .151‘)

The second group includes jurisdictions without
codes such as Scotland, the Republic of South Africa, Sri-
Lanka and British Guiana. In general, the sovereignty of
the common law is predominant in these systems and thus
tends to be even more reinforced when a code which could
potentially serve as the main bastion of the legal system
is lacking. This is why, e.g. the mixture of Scots law
has been and still is questioned, (supra p.32). Broadly,
in these uncodified mixed systems, although it may be said
that the law substantially deviates from the allegedly
predominant mother common law, nevertheless the procedure
followed in legal practice, the methods used in the
administration of justice and many other technicalities do
in fact show great affinity with the common law tradition.
The influence of the civil law varies from one system to
another, but generally exists in the same form, mainly in
the adoption of general principles and in the reception of
commentaries, and treatise on Roman law written by early

glossatorse.

Here too, it is the responsibility of the courts to
undertake the delicate task of preserving the civilian
heritage. How this could be done is a question which
depends basically on the theory of the sources of law the
mixed system in question espouses and the role of the judge

i

in that particular system.
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a) The sources of law: Loi v Precedent39

Generally speaking, systems which cherish codes
regard legislation as the main source of their laws. In
contrast, uncodified systems tend to rely more on judicial
precedents., What is the position of a mixed jurisdiction
between these two extremes? The situation is rather
confusing because of the clash between a tradition strongly
hostile to legislation, and a tradition originally nurtured
through legislation. The source of law theory is relevant
in such circumstances only insofar as it strengthens one
component to the detriment of the other or vice versa. For
instance, it is easy to admit that in an uncodified mixed
Jurisdiction much more emphasis is placed on case law,
though officially statutes are ét the top of the hierarchy
of the sources. For it would be unreal to imagine, e.go
the courts in South Africa or Scotland operating in a fully
"statutory® atmosphere, just because statutes are (in law
books) the primary source. The living law is however

differentzqo

The confusion between "loi" and precedent becomes
more complicated in a mixed system where there is a code on

41 Normally one might expect the

the continental model,
code to be the only authoritative source of law to which
all others including case law are subordinate. But when
one considers the particular legal environment in which the
code operates, it becomes doubtful whether the code alomne
is the real source. As Barham writes with reference to

L2

Louisiana "{though we may really believe that legislation
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is the primary source of law, we practice under the
principle that jurisprudence is a major source of law,"

The treatment of precedents by Louisiana courts is indéed

a good illustration; and more particularly the period
covering the second half of the XIX century.hj A survey

of some casesduring that period reveals an increasing
reliance upon judicial decisions, and that was only 50

years after the promulgation of the civil code of Louisiana.
The provisions of this code were totally neglected, and so
were the citations of French judicial authorities. The code
started to lose respect and vigour not because it was mal~
drafted or unsuitable to the conditions of Louisiana, but
merely because of its malapplication by the judges who
seemed more akin to case law than to codal provisions.

This leads us to consider the second point which is:

b) The role of the judge in a mixed jurisdictionﬁu

Being caught in an amalgam of different legal traditions,
the role of the judge in a mixed system is very significant,
for it shows a certain amount of wavering between different
legal methods, hence it contains many valuable contributions
for our subject. In their frequent dealings with cases
judges without exception express their own opinions, which
may have a considerable effect on judicial decision making.
For mot only the individual judge is conditioned by his
own background, but the decades, centuries of a traditional
training in particular methods create a corpus of professional
habits which affects Jjudicial methods and through it the

legal order. Moreover, as Professor David observes, the
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personal style and preference of each judge certainly
plays a great part in giving a certain direction to the
evolution of the 1&Wou5 In his article on "The function
of Roman law in South Africa" P.Van Warmelo gives the

following description of the South African judge's a.'t;*t;:i.tu.(ile:L‘6

The extent of the use of Roman law

lies within the discretion of the judge
and indeed it is frequently purely a
matter of personal inclination whether
the judge turns to Roman law or not.
Some are wholly satisfied to base their
decisions on precedents and are
prepared to ignore Roman and Roman
Dutch Authority unless it is absolutely
indispensable, others are always
prepared to examine older authorities
and do not look for precedents only.

This is quite understandable if one looks at the particular
legal atmosphere in which the law of South Africa has

developed.

However, as a general observation, the experience of
the few existing uncodified mixed jurisdiotions shows that
in such systems the Jjudge would consciously or unconsciously
give preference to case lawe. Accordingly, the courts in
such systems will obviously tend to be more "English" in
thelr approaches to cases as well as other judicial
activities. The civilian elements in these courts are not
and do not constitute "special cases™., It is above all
the same Jjudge who deais with the saﬁe case, whether this
case involves common law concepts or civilian principles.
The role of the judge comes into the forefront especially
when considering which law to apply;u7 Reading through

the Scottish decisions, one undoubtedly has the impression
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that English law has a tremendous influence on the

Scottish judges. Except for brief references to some
eminent Scots institutional writers, there is no particular
civilian flavour, There is no reference to any civilian
code at all, or the citation of any code provision.
Similarly the proceedings differ widely and very often
present more familiarity with the common law. In this
respect, 1t remains problematic how the civilian influence
could be preserved and how a judge can manoeuvre to preserve

it;48

However, if we consider the role of the judge in a
codified system, the situation is guite different.u9 Usually
the courts bound from the very beginning by the code, insist
on legislative supremacy and by the same token reduce the
judge's power., Complicationshowever arise when the use of
preceéenﬁs is still extensive., In systems such as Seychelles,
Louisiana and Québec, the courts indeed refer to the code,
but at the same time give authority to previous cases. It
seems that the judge may use either of the two sources, and
often does.”° This delicate situation is well illustrated
by the Donalson case, in which the Quebecquois judges
departed from the civil code and applied a concept inspired

51

from the English common law.,. An earlier case decided by
Louisiana judges offers however an opposite attitude. In
MeBride v Crocheron, it has been reported that all 37

pages which were allotted to the defendant's and plaintiff's

arguments were based on common law principles. However,

the court in its final decision slightly exceeded 3 pages
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and entirely relied on Pothier}?® Three obvious guestions
arise in such circumstances:

1) Vhat is the real value of the code? 2) To what
extent can precedents influence judicial decisionsin a
codified system? And 3) what is the weight of such a

legal decision?

Also of particular interest in a mixed jurisdiction
is the situation where there are conflicting opinions in
determining the real nature of a case. In other words,
is the matter before the court a common law or civil law
case? i.e, should the solution applicable to it be a
common law or civil law solution??2 At first sight it
might appear that the debate is a misconceived one. But
as far as law applicable to the case is concerned, there
‘are good reasons why the court prefers one particular law

5h for it should be noticed that

instead of the other;
there can be no compromise and it would be wrong to look
for one. To take an example, a civil case involving
damages or compensation must either be settled according

to the Roman law principle of culpa, or according to the
common law concept of fault and negligence, but not in-
between! In the case of Orleans Navigation Company v Mayor

55

of New Orleans judge Mathieus argues, while clearly
favouring the common law, that, in general both civil and
common law are the same. "Such a choice" he says "is quite
unnecessary”. Whereas judge Martin dissénting takes the

view that "The two laws differ toto caelo", and urges that

the law to apply is civil law in the case beforehand,
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In conclusion, not very often the intermingling
of different laws find easy application in the courts.
Although it may be said that there are some similarities
between the different laws, there do in fact exist
substantial disparities in many respects. The merger
of two or more different laws in one court would in
principle require from the judge an enormous burden of
learning both systems. This means the formation of a
class of judges familiar with both types of lawe Finally,
one interesting point attributable to the courits in a
mixed jurisdiction, is that they show in substantive terms
the clash between the different laws, and how the courts
are affected by such a clashe. It also has the merit of
demonstrating the particular importance of the judge and
gives indications - no matter how broad they are - of

what the system is likely to be in the future.
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C/ Institutional Problems

Any legal system is a set of legal institutions.56
By the term legal institution is meant, to quote Boris,
"rules, (whether statutory, Jjudicial, administrative or
customary in origin), principles of interpretation and
concepts".57 The legal position in a mixed jurisdiction
is as in many other fields, a blend between different
legal institutions. But very often a blend is not
wilthout complications and in many cases it may bring
institutions into conflict. An attempt shall be made

in this section to bring to the fore such problems.

Within a mixed jurisdiction, the complex pluralism
which characterises such systems is also reflected in
the interplay of their institutions. Quite frequently
certain legal institutions in one legal system, such as
family, contract, property, may completely differ from
that in another. Generally, in the classical type of
mixed Jjurisdictions blending common and civil law, it
is not always possible to speak of a "clash"™ between
diff?rent institutions in the real sense of the term;
for both traditions are in many respects - though

58

certainly not in all -~ basically similar. Hoﬁever,
examples are abundant as new types of mixed jurisdictions
combining differently oriented legal cultures are
developing. This can be clearly seen amongst certain
countries of Africa (EthioPia, Somalia, Sudan etc.),

some of the Far Eastern countries (China, Japan) and few

Arab countries (Egypt, Algeria, Libya, Saudi-Arabia, Yemenu..).
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To give the reader an approximation to the kind of
institutional conflict which may occur in a mixed system,
two institutions: polygamy in Sri-Lanka and the trust

in Louisiana will be considered in turn with some general

observations,
a) Polygamous marriages in Sri-Lanka.

If we consider as a distinctive part, the position
of Islamic law and Islamic institutions in the legal
system of Sri-Lanka, we realize that polygamous marriages
have always been a common and legal practice amongst the
Muslim community there.59 Despite the various and
successive western dominations whose conception of marriage
is totally different, polygamy has never been under threat.
The Muslim Marriage and Divorce Ordinance No.9 (1934) which
is still valid in today's secular Sri-Lanka, regulates
polygamy and makes provisions for Cadi courts.60 Section 4
provides for the appointment of "any Muslim male of good
character and position and of‘suitable attainments to be
a Cadi®. It wests in the Cadi exclusive and comprehensive
jurisdiction to perform marfiages, to hear and adjudicate
upon applications for divorce on all grounds known to and
- recognised by Muslim law. There is also a provision made
for a board of Cadis of five to whom appeals can be made.
The ordinance delimits the power and duties of the Cadi as
well as the procedures to be followed by the Sharia courts
set up for the circumstances. Every Cadi is considered
as a juristic person and all proceedings before him or the
board of Cadis are also regérded as Jjudicial pr&ceedings

in the true sense of the word; that is to say, the decisions
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rendered by the Cadi carry full authority and are
legally binding on the parties. The relationship
between the Cadi courts and the rest of the "formal"
or ordinary courts i1s visible at the level of the
supreme court, which may or may not give leave to an
appeal against a decision of the board of Cadis., In
cases in which it does, the supreme court may affirm,
alter, amend of reverse the order of the Cadi or the
board of Cadis; but in all cases the decision of the
supreme court is based on Muslim law.61 Besides, to
officiate on the Cadis activities, each one of them is
required once a month to forward to the provincial

registrar copies of all entries made by him in his book.

It follows from this brief excursus that it does‘
not seem convenient for the Sri-Lanka legislature to
impose ONE form of.maritalﬂunioﬁ as one would impose a
highway code for instance., Nor does it seem to be sensible
to think of a combination between the local institutional
forms of marriage and devise a uniform law which would
be common and satisfactory to all the islanders.62 It
is only by legally accepting as an inherent part of the
law such a dual situation (i.es polygamy beside monogamy) ,

that the institution of marriage can work properly and

effectively in the legal system of Sri-—Lankao63
b) The trust in Louisiana.

In a mixed jurisdiction we may also be confronted
with another different set of problems specifically relating
to the process and method of applying transplanted legal

institutions. It may be duly argued that this phenomenon
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is not particular to mixed jurisdictions, but commonly
valid for any legal system. This is true, and there

is no intention to argue the authenticity of this view
here, But what differentiates a mixed jurisdiction

from a "simple®™ legal system is precisely the hetero-
genous character of the former. In a mixed Jjurisdiction,
the very fact that the system has a dual background may
pose a few problems which do not exist in a "simple"
systems In this respect the Louisiana attempt to
incorporate into its civil code the trust deserves some

6L

attention.

The first complicated guestion that had to be
faced in Louisiana was the problem of defining the trust,
a pureiy common law institution, in the language of the
civil code., As it appears, it is a fundamental complex
which brings us back to, andrindeed can be tackled only
through the thorny question of code and codificationo65
In this connection, it will be best to recapitulate, at
the risk of being redundant, some elementary observations,
It will be good to recall in the first place that the
trust is an "exotic institution" which answers to a
certain tradition and to a particular mentality. On a
purely legal ground, it is the invention and principal
subject of judicial equity. In the second place, many
writers in thedir penetrating research have established
that the institution of the trust canmnot find a place in
the system of the civil law; meaning principally its
unsuitability in a system of codification.66 Teéhnically

this is true.67 A short survey of the trust shows that
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this dinstitution is intimately related to the duality
of law and equity.68 Such division is alien to civil
law, and it "stands to reason that a legal system in
which there is no duality of law and equity cannot

divide ownership into a legal and an equitable titleo"69

In the light of the legal background of Louisiana,
the basic difficulties surrounding the problem of
incorporating into a civilian code the institution of
the trust are quite exceptional., They are exceptional
in the sense that both the civil and common law which
form the basic law of Louisiana, know and indeed
comprehensively regulate fiduciary relationships.7o
However, the difference between the two legal traditions
lies chiefly, and this is wvery important, in their
respective approaches to the notion of trust and fiduciary

7 What gives Louisiana its significance is

relationship.
precisely its attempt to amalgam the two approaches i.e.

to treat the common law trust by civilian methods., This
means in practice the application of certain rudiments

and techniques which may not always be capable of transe
lating in stricto, the real significance and purpose of

the dinstitution, either because they are not available,

or perhaps unsuitable. To view the situation concretely,
one has only to consider the efforts of various legislative
bodies since 1938 to arrive at a comprehensive Louisiana
trust enactmento72 "Some of the difficulties", writes
Oppenheim, "have been created because the trust is a

creation of the common law which comprehends a dual idea

of ownership in law and equity which is extremely difficult
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for the civilian to understand".73

The Louisiana "adventure® is a clear demonstration
of the kind of institutional problem that a mixed juris-
diction may have to overcome. It shows that as a result
of conflicting conceptual stands, an institution may
suffer substantial shortcomingse. The trust in Louisiana
has not been modified as it was in Quebec, but it has not

T4

been completely adopted either. The Louisiana specie,

it must be said, is a "bob-tailed" trust as Peter Hefti
t,75

rightly observes. It concermns only a part of the trus

It follows from the foregoing that even in a mixed
jurisdiction where laws supposedly complement each other,
an institution which is exceptional to and familiar with
a particular legal system - as the trust is to the common
law, may well, once subjected to a different treatment,
lose its physionomy or at least part of it. By way of
comparison, it would be interesting to notice that in
Seychelles, a country which shares an approximately similar
historical background to Louisiana, there has been no
attempt to incorporate the trust into the recent work of
re—codification.76 There, it seems that the draftsmen
thought it safer = legislatively speaking - to leave the
whole subject of the trust to the care of special
ordinances rather than falling in a pell-mell similar to

that of Louisiana.77

Besides legislating or inserting the institution
into a legal and convenient framework, the legislator in

a mixed jurisdiction, more than in any other legal system,
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might also be required to provide the mnecessary
"structure dtacceuil"; in other words, to offer the
material meaﬁs and facilities for the expression and
articulation of the institution without which this
institution may be paralysed or restricted in its
soclio=legal function. In the previous case of Sri-Lanka,
the dinstitution of polygamous marriage could have been
reduced to insignificance had there been no special Cadis
courts installed, and no Muslim jurists trained to deal
with polygamy and all legal matters relating to it,
(supra pt7 )e Further complications may also develop in
a mixed jurisdiction whenever two different legal
institutions overlap without either conflicting or
complementing each other, For example, the introduction
of the office of the "Notaire Public" as a corollary of
civilian heritage,beside the common law institution of
the Attorney, reflects exactly the type of "institutional
overiapping" which may occur in many countiies sharing

78

both common and civil law traditionse. Possibly, one
interesting question is to ask why such dual institution-
alism is tolerated i.e., why the two institutions should
not be merged?79 If there are sound factors which make
it reasonable to have such duality then, as a consequence
of this, one is dmplicitly led to enquire into the
respective scope and function of the legal institutions.
As well as the utility of such questions there is also

a Jjudgement of wvalue: by comparing or delimiting the

legal power of each legal institution,a useful comparison

is obtained by measuring the degree of influence that



one tradition exercises on the other within the

whole structure of the legal system in question,

This is partly true if we consider e.g. that in Scotland,
because of the predominant influence of the common law,
the notary public is less important than it is in Quebec
or Louisiana where civilian sway is apparently more
active and stronger; though in general in all the three
countries, the mnotary public has very little in common

with the civil law "Notaire“.so

In conclusion to this section certain themes
stand out: Firstly there is the problem of applying
unfamiliar legal procedures and techniques to an
institution. This!may be unavoidable in any legal system,
.but is particularly crucial in a mixed jurisdiction;
because there is no alternative for the system to do
other than to ensure the institution its place within
the law of the system by some means.81 The clearest
example, as already noted, is undoubtedly the trust in
a Jjurisdiction such as Louisiana. If the trust has
always been one of the manifestations of English mentality,
it is certainly not its “uncodifiability" into the civil
code that would lessen or prevent its application,
especially amongst the English innate communitye. The
strong attachment of this community to the trust, in a
sense,made it imperative for them to have their fiduciary
relations governed or settled according to the rules of
the trust, regardless of the way this institution was
expressed (be it code, ordinance or statutes énd S0

forth),
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Secondly, there is the problem of "filling the
gaps" in a mixed jurisdiction. This problem can be
cautiously approached from the following hypothetical
example:

If Scotland were to adopt on a wide scale, the system

of contracts similar to that of the French (because

of the apparent kinship of the two legal systems), she
would dinevitably be faced at least with the following
shortcomings. Regarding certain contracts, namely
administrative contracts, these cannot be integrally
fitted into Scots law because 1) there is no clear
division between public and private law and 11) there

is no system of administrative law as properly developed
és it is on the continent. It is for these reasons

that the concept, or institution of administrative
contracts will be difficult for Scots law to digest.

This leads us to consider the following remarks. Owing
to the dual background of the Scottish legal system, what
would be the preferable altermative for the system in the
event of Scotland wanting to remedy some defects