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he ildea of preparing this work came 0 ne
originally whilst I was Benlor Lecturer at the fovmer
Scottish College of Uommerce, but I was unable to make
any real progress with research until I Jolned the
Staff of the Depavrtment of Lew of Glasgow University
In October 1960,

A very considerable amount of background and
general veading has been done during the compilation
of this thesis.  Due acknowledgment is made wherever
approprlate and, of course, the remainder of the work
ig entlrely my own effort, as arce the views (ovitical
ond otherwise) expressed, particularly those in
chapters one and five.

It ig wvight end proper that I shouvld acknowledge
much valuable help from the following persons - Migs
Morgaret Martin of the Libraxy Staff at Glasgow
Univereity, formerly in cherge of the Law Branch
Libyrary thorey Mr. Lawrence Ardern, DLibrarian of
the former Scobtish College of Commerce; and the
Librarian to The Royal Paculty of Procurators in
Glasgow. My reguests and queries were alvoays med
with wnfailing courtesy and it nevery really surprised
me that all three librariaus could produce - ag 18 by
magic = copies of reference snd genersl works which
were virtually unobtainable.

It is hoped that thisg minoy opus will prove o
be a uwseful contribution to the legal literature of
"Mapter and Bervant® in Scobtland.

Glasgows Iosaae P Miller.
26%h Mexch, 1965.
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Choapter 1

Histordenl Invrodustlon to the perdiod of studye.

The yoor 1650 hes been secloctod e o convenleatb
obaxbting point for this particuler study of the develop=
ment of the eoamon low zolationehip of mastor and servont

boeenuoe 4%

3

ropropents the closing phase of the Induvsitrial

LS,

o2

Rovolution. During the period of that revoluition Groad
Britedn hed vizdually chenged over from belng 2 natlon
almost wholly deopendant upon on agrleuliural ceonomy 40
oneg whieh welled upon the owbpub of the induptrlial
maehine, The Linal resuldt weos that Grent Britelin
omexvged as the lealdlog indusbrial nation in the lattor
part of the alnotecnth contury ond povhaps tho Tirst
guarter of the twventiobth.

Thowe pooms Libttle doubd, from o otudy of the poges

>

of the ceonomie hivtorlens and the soclologiets, that
conddsiony in the factorlen duwing thoe Lirod helf of who

7
ninebeenth century were frightfalg gnd, dn odditlown Go

Le Soe "The Tndustielel Revelution® (1760-1030) (OeW.7)
by Bmerdbun Profeseor T.0, Ashbon -~ ond soc aloo thoe

bibliographleol roforonces annoxmoed thereto.

2e Boo "A Boodel snd Deonomic History of Bwitain 1760~

1060% by Paunldne Grogeg (Harvap) (5rd idn, povised
1962), partioularly at pogen HA«BH and pagen 1201244
and aloe "The BDleoak Age® by J.0e ond Barbars Hommond
on the important guestion of moeiasl conddtions in
Gront Deitoln ot this bine. poe parvicunlarly whe
Introduebory chopbor and also poges 20«325 ond poges
44 and 45 of tho Hool.
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this, the houwsing and general living conditions of the
working population (though it might be more accurate Ho
refer vo this section of the populatlion ag the employed
classes) were almost comparable with conditions in the
factories, ILater, during the mid-Victoxrlan pewxiod,
there seemed to be a more theful alr of general
progperity hovering over theucountry a3 a whole.
Nevertheless, this illusion of prosperity did nob
mean that the employed clasges were inactive and happy
to maintain an attitude of "laissez~falre” towards thelr
own position. Nothing could be more untrue; Not only
had an early co-operative movement begun in Scotland
and also, as seems more widely known, in Rochdale,
around 1844,3 but the trade unionisgts were siriving to
build up strong asgociations which would enable
employees in numerous trades to bargain with thelr
employers on terms which might be hoped to be reasonably
equal. Of course, they did not go about this bask in

the pame way wlthin each union nor did each union adopt

5. See Gregg op. ¢it. pages T4~T77, explaining the early
movement in Scobtland; and ¢.D.H. Cole's "Short
Higtory of the British working class movement L7890
1947% (Allen & Unwin) (1948), stressing the develop=
ments in Rochdale -~ at pages 89 and 114 bub
particularly at pages 155 to 161l inclusive.
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the game rdle in velation to the employers. It must be
remembered thet the Combination Acts of 1799 and 1800%
had lntroduced strong-armn leglzlation which was principale-
1y designed to stifle the growth of active combinations of
woxrkpecple for the purpose of improving thelr conditlions
of labour and thelr wages. These Acte were the successors
of sorly stotutes both in Ingland and Seobland which had
been passed for precisely the same purpose. The 1799 and
1800 Acts were repealed in 18245 but some further tightene
ing up of the law took place in 18256. Accordingly,
during vhe first half of the nineteenth century and
almogt until the first Trade Union Act was formally
passed in 1871, many criminal prosecutions wewe taken in
England under the crime of "conspiracy" (which could also
be a eivil action for damages against the wrongdoér) and
although prosecutions were also taken in Scotland it

seems that the law of conspiracy (whether csriminal or

4, %9 Geos 3. ¢.8L and 39 and 40 Geo. %. ¢.106 respoctive-
Lye

5. Combination Lawe Repeal Act (5 Geoe 4 ©.95).

6. The Combination Laws Repeal Aot Amendment Act, 1825
(6 Geo. 4. ©.129).



elvil, butbt particularly criminal) never developed %o the
pame eéxtent ag it did in Emglamdyv
After a trade union revival circa the year 1841, one
of the leading uniony was the Amalgemated Boeclety of
Ingineers which developed am a so-~called ®new model®
union, later on again, it was to change its name o the
Analgamated Euglneering Unlon and t0 remain asg one of the
majJor unions in modern Britain, It scems 0 be accepied
that the Amalgeamated Soeiety of Engineers was unot a mere
beneflt soclety looking to the needs of its members who
were in sickness and ill-health, but something much
stronger then that - indeed a militant trade union Ifight-
ing an individual sgtruggle with the enginecering employeraf
who ranked along with the mine-owners as the toughest and
moat uncompromising of employers. The Bngineers saw
clearly that theiw iny chence of survival wasg to f£ight -
not for them the gradwal slow-moving process of parllament

ary leglslation. In any ecasc, they were disenfranchisged.

T Bee Macdonald on the "Criminal Law of Scotland® (5th
Edn.) (1948) (W. Green & Son) at pages 185 and 187 and
relevant footnotes, particularly foobtnote number one
on page 186.

8. Bee G.D.He Cole, op clt. pages 173 to 178 inclusive.
The best known work dealing with the A.E.U. i J,B.
Jefferys - "Ihe Story of the Bngineers"; see also Webb
(sidney and Beatriee¥ - History of Trade Unionism,
chapter 4, pages 204-2243 and Clegg, Fox and Thompsoin
Higtory of British Trade Unions, vol. 1, chapter 1.
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In convrast to them, other workers - for example in the
textile industries -~ followed a'poliey of gradual
progression, Looking o ﬂﬁatutory protection to aésist
them in time. Strangely emough the miners, who fought
many bitter struggles with their own employers and event-
ually became a trade unlon of great strength and power,
themgelves adoptgd g policy of secking indumtr;al leglio-
lative protection,

Prior 4o the statubtory protection afforded To %raée
unions from 1871 onwards, the position of any combination
whose main object was to impose regitraint of trade meant
that, from the’ viswpoint of the ordinary c¢ivil law, the
contractual obligations and trugta of that unlon ox
combination were quite void and unenforceable., Moreover,
the criminal lew afforded no protection to the funds -~ and
1f a treasurer or other officlial embezzled those funds the
union could not, in England at any rate, though not - 1t
ls suomitted - in Scotland where the prosecution lg under-
taken at the ingtance of the Crown 0ffice, institute
proeeedinga'againat the offending oificial. This latiter
polnt, in ite relatlon to the position in Ingland, wag
very clearly illustrated in the early case of gggggz Vo
Q 1O

Close,

P AN

although that decision was over-ruled by ebtatute

9, {1867) 2 QB. 15%s followed in Parrver v. (lose (1869)
4 QeBo 602,

10, The Trade Unions Tunds Protectlion Adct, 1869. (32 and
33 Ticto €o61),
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some two yeare lalter,

fn the same year ag the deeclsion in Hornby v. Close
was given, the Government had set up & Royal Commission to
look dnto the whole question of the position and sbtatus of
wrade unions.ll In the meantime the electoral Tranchise
had been conferred upon workmen for the flrst time and 1%
was duly exereiged at the General Eleetion of 1868,

Furthernore, tho Report of the Royel Commlssilon on
the Tiabour Laws appeared in 1875, but it was not very
gatisfactory from the unions! point of view. It re-
comnended some nminor amendmenits to the law of consplivacy
but without advising that sgtrong measure of protection
which the uwnions sought, However, the luployers and
Workmen Aot 187512 end the Cousplracy and Proteectlon of
Propevty Act 1&7513 did contribute to the improvement of
the legal sitatuvg of bthe unions and confer a certain
immunisy in the conduet of industrial dispuites. So much
B0, that the uwnions genuinely thought that their funde
were sacrosganct end untouchable « wntlil thelr views wewe

shattered into Lragments by the impact of the decision in

1l. See Webb (Sidney and Beatrice), op. git. chapier 4,
bages 260-262; and (legg, Pox and Thompson, 0p. il
chapter 1,

12, 38 and %9 Vicet. ©.90.
1%, 38 and 39 Vict. c.86,



Il

14 when the House of Lords held

the famous Tafl Vale case,

that a reglstered trade uwnion could be sued in 1ts
reglotered nome in an action based upon tort (that is
delict, im Scobland) and its funds could be attached in
satigsfaction of any Judgment given by the court against
the wnion. The legal force of this declsion, on the point
of llability in tort, was to be negatived in due course Hy
the Trade Dispubes Act of 1906°15

Meanwhile, in welation 1o factories and workshops the

16 The 186 Aetlv wasg an

legisglatorg had not bheen ldle.
important development becauvse 1t applied 4o factories
generally and to workshops. A Royal (ommigslon was
appointed in 1876 to congilder the question of the Pactory

Statutes and thereafter, in 1878, a new &etlg

wag passed
which coungsolidated the Statute law relating to factories

and which improved the administration, but without making

14, Taff Vele Rallway Co, v. The Amalgemated Soclety of

AT

Raiilway. servents | L00L] AJCe 4263 70 LedsKebe 9055 83

L9047,

15, 6 Edw. s 79 Gn4-7t :

16. Bec Hubchins snd Harrvison - “"Histoxry of Pactory
Legislation (3»d Edn., 1926), pasggin.

17. The Tactory Act 1867 (30 and 31 Tiet, ¢,103), See also
the Workshop Regulation Act 1867 (30 and 31 Viet. c.146)

18. 41 and 42 Victe Colb,
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any major changes. These changes dld not really take place
wntil the Aet of 19017 went on the statute book, to be
replaced by the very extensive and comprehenslve Pactories
Act of 1937, amended in 1948 and 1959 and now all replaced
and congolidated by the Pactories Act, 1961920

In the fleld of employers' liability the harshness of
the attitude to employees who were sngaged ln a comnmon
'employmant wag modified, to some extent, by the Imployers'
Tiability Act, 1880.2% fhis was to be followed by an early

[
22 which was itself to be

form of Workmen's Compensatlion
weplaced by the Industrial Injuries Scheme of 1946,
Introduced ap part of the new statutory programmes dealing
with soclal securlily in Britain after the second world war
(following up the Beveridge Reportgg) and pointing the way
towards a better gtandard of living in the pogt-war era,
The Natlonal Insurance Act of 194624 and the Natlonal

29

Insurance (Industrial Injuries) Ac of the game year

were the basic gtatultesy in this new legislatlion.

19, 'Phe Tactory and Workshop Act, 1901 (L Bdw. 7 c.22).

20, 9 and 10 Eliz. 2. c.343 see Redgrave's "Jactories
Aote" (20th Edn., 1962),

2l. 43 and 44 Viet. c.423 oee Fraser -~ Mapter and Servant.

22. See principally the Acts of 1897 (60 and 61 Viet. ¢.37),
1906 (9 Zdw. T, €.16) and 1923 (13 and 14 Geo. 5. C.42).

23. "Boclal Tusurance and Allied Servleces", Report by Six
William Beveridge, 1942 (Cmd. 6404),

24, 8 and 9 Geo., €. Cu6T.
25, 8 and 9 Ge0. 6. C.62.
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Tet industrial unrest contlnued in the 1880s. The
Scottish Miners' Federation was formed in 1886, much of
the active ploneering work belng done by James Kelr Hardie
In 1889 the London doeckers were lnvolved lun a serious
dispute with thelr emplayew&%ﬁ obtaining certaln concesge
ione as a vesult. Another Royal Commission was appointed
in 1891 -~ this time to go into the whole guestion of
Labour and Industrial Relations. It proved to be guite
abortive - and indeed & recommendation made by the
Conmisegion that collective agreements should be made
legally enforceable and that trade union funds should
hecome liable for any breaches of these agreements
received very minor support.

One development of some moment occurved in the
Lancaghlre Cotbtton industry, in the year 1893, This was
the adoption of the "Brooklands Agreement®, which
provided machinery for sgettling disputes in that industry,
without & stoppage of work.27

At the Generald Tlectlon of 1906 the Liberal Party
went back into power., The Labour members and trade-
wnilonists (whether members of Parliament ox active senior

wnion officials) promised support to the government as a

26, BSee (legg, Pox and Thompson, gupra, pages 55-64,
27. Cole, opsglt. at pages 255 and 344,
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guid pro quo for the passage of the Trade Disputes Acth,

d1906£8a They had been campaigning actively for shatutory

protection for the unions, ever pince the Taff Vale

decision of 1901 whiech prims faciec seemed to the trade

unionists of the day to strike at the very woot and
foundation of trade-unlonisw, namely by Limitlag their
power t0 organise a stoppage of work as this would be
followed by an acbtion (or series of actions) against the
union and substantial damages could well be awarded, the
union funds being liable for arvestment or atiachment in
any dlligence process whereby the decree or Judgment was
being enforced, Perheps the most famous section of the
Trade Disputes Aot 1is Section 4, which gives an absolute
immunity or protection Go the trade unions (or their
representatives acting on their behalf) in deliletual ox
tortlous actions. This le a protectlon which they relain
today. It is always possible, however, to sue trade unilon
oificlials in thelr individuel capacity and if they have
commnltted any delictual or tortious act then damages can
be awarded agalnst them personally. In such a case the
particular trade union concerned might meke certain ex

gratla payments to these officials to help meebt the

28« See Clegg, Tox and Thompson, op. cit. pages 364-394

and also "Agenda foxr o Free Soclety™ (Seddon, (ed.))
particularly chapter 8 thereof by Sir Henxy Slesgewr.
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damages-and -legal expensesg, although it is not under any
legal duty to do 80,

Thoge personsg who look upon the trade unions with
disfavour hold gtrong views thot the immunity conferred by
gectlon 4 of the 1906 Act should either be abolished
altogether or should be effectively ecurtailed. The trade
unlonists, on the other hend, take the view thatv the
protection which they are supposed te have in the course
of & brade dispute ig not ﬁide enough and should be

extended to inelude all actings (whether prime facle

delictual or tortlous) necessary bto the effective conduet
of a trade dispute and where the actings are done on behalf
of or In the beat intercste of the union and its menmbers
(including, for example, all actings in support of a
aloged shop" poliey).

Pollowing the Taff Vale case (superseded by the Trade

Digsputes Act, 1906) there came in 1909 and 1910 the very

lmportant cases of Oghorne v. The Amalgamated Soelety of
29
&

Rallway Servants The real crux of the litigetlon here

was the question whether a trade uvnion could, at this Hime,
gpend part of its fund Ffor a pelitical object — namely

in support of the Dabour Party and ceritaln of thelw
candidates, It was held that it could not do so. This

declgion was over-ruled by statute law, some three years

29, [1911] 1 Ch, 5403 80 L.J.Ch. 5153 104 L.T. 2673
27 T.L‘R. 289»
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, =z
later, with the passing of the Trade Union Act, 1913, 20

The Labour Party and the btrade uunions had achieved thig
object by continual pressure, The ghatute defined the
"gpeclified political activities® upon which moneys from
the polltical fund could be spent. The fund itgell was
to be governed by a separate code of rules, known as the
tpolitical fund rules". The true gpirit of the Act was
that there was to be no discrimination agalnst members
who dld not wish to contribute. This very point was

tested in the comparatively recent case of Bireh v. The
3L

Notional Union of Reilwsymen, where there was held to

be digscerimination against a Branch chairman, & non-
contributor to the political fund, who was virtuie
officii a Trustee of the fund and who was dismissed from
office,

Indugtrial unrest continued prior to the Lfirst
world war,; particularly in the coalflelds. Durling the
wary years, 1914-1918, an indusgtrial truce was proclaimed
by the unions. Nevertheless an unofficial strike (that
is o gay, one which does not have the backing of the
unlon ox unions concerned) ook place in the Inginecering

indugtry in February 1915 on Clydeside. This was

309 2 and 3 Geo. 59 0.30.

5Le [195Q] Ch. 6025 66 T.L.,R, 12235 94 S.J. 3843
[1950] 2 All B.R. 253,



13
ultimately settled by a wreference $0 government arbitration
and an increase in wages, above the limlt proposed by the
employers, was awarded to thelempleyeeg in the indusﬁry;BQ

Compulsory arbltration was introdueced by the Munitlong
of War Act 1015,°° which applied primarily to the shipbuild-
ing and enginecering industries, but with powers +to apply it
to other war industries. In fact the statube wap used
during a major dispute in the South Wales coallield by the
Uproclamation® procedure contained in the Aet. The miners
ignored this and strueks Minally, the govermment gave way
and most of the demands made by the miners were conceded.
Compulsory arbitration was abolished in 1918¢34

The outstanding feature of the year 1917, in the
field of industrial relations, was the Lirgt Whitley
Committeo Reportgs which proposed Joint Industrlal Councils,
representing the trade unions and the employers' assoo-
lations, with Digtrict Councils and Works Commiitteey -

but only in the well-organised ilndustries, Apart from the

. See Cole, op. cit. at page 554,
3. See Cole, loc. g¢lt.
'+ By the Wages (Temporary Regulation) Act, 19183

(8 and 9 Geoe. 5, 0.6L),
35, See Cole, ope. cli. pages 368 and 569 and the "Reports
of the Whitlecy Committee on Relations between Employers
and fmployed". (See the Industrial Relations Handbook
published by H.M.8.0.)

Ol
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development relating o Trade Boards the Whitley scheme
wag a fallure. The Pheavy® industries would have nothing
o do with it. However, the scheme did lead to a greater
uge of collective barvgaining in state and municipal
gervices and %0 the passing of the MNrade Boards Act of
1918936

The Industrial Court was formed in 1919 by a statute
pagged in that year.37 The following year the Emergency
Powers Ac%38 gave the government special powers to deal
with an emergency situation caused by widespread Industrial
unrest e.g. disruption of the traunsportation system oxr of
the supply of esgential foodstulfs o the general popul-
ation. The Labour Party continued its pressure on the
government for the retentlon of the Yright to strlke®
and the exclusion of "industrial conscription®,

After the close of the Flrst World War there came
a very brief perlod of prosperity with rislng wages
matehed by rising prices and then the inevitable slump.
On 4th May 1926 the "General Strlke" paraslysed the country -
its root cause being the “lock-out" of the miners by the
coal~owners on 30th April, 1926. The Trades Union

Congrengs pledged Ysympathetie" support to the miners and

36, 8 and 9 Geos 5, C.32s
37, The Industrial Courts Aet, 1919 (9 and 10 Geo. 5 c.69)s
38, 10 and 11 Geo. De Gebbo
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proceeded to call oult union members in other trades. The
general consensug of oplnion among the socelal, political
and economic historimns (looking back and being themselves
noviceably wise after the events) was that whilst the
gtrike 1teell indicated the great latent power of the
masges it was hadly organised after the initial calling-
out and, most importantly, 1t lacked forceful direction
from the top. Perhaps we can may - aflter leafing through
the pages of history from 18%0 to the present time -~ that
the year 1926 was the one and only time within that long
period of some one hundred and thirty five years whean the
British nation stood onthe brink of a major political and
social revolutlon,

Trom the viewpoint of the lawyers, the most
important question regarding the General Strike was
whether or not it wae legal. 8Sir John Simon (later
Vigcount Simon) a former Liberal Attorney-General, and
one or the leadlng members of the English bar, took the
guite definite view that 1t wag illegal, but Sir Henry
©lesger, who had been Soliclior-General in the TLabour
Government did not agree with that view. The maister came

before the court in the case of National Sailors' and

A
Piremen's Union V. Reed”® and it is to the opinion of

39, [1926] Ch., 536, This was an application for an
laterlocutory injJunction in England.
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Mr. Jusitice Astbury40 in that case that we must turn fox
judiclal guldsnce. Mr. Justice Agtbury stated categoric-
ally that the general strike was illegal and that those
inciting or taking part in it were not protected by the
Trade Dispubes Aet of 1906, The most ilmportant sentbence
fxmm the Judgment reads thuss-

"No trade dispute has been alleged or shown to exlst in
any of the unions affected, except in the miners' case,
and no trade dispute doeg or can exist between the

Trades Union Congress on the one hand, and the CGovernmentd
and the nationcon the other.™

Hig lordship's view -~ which he gave ag a personal view
unguppoxted by suthority = wag qulte conitrary to the
views of the House of Lords and the Court of Appeal in
earlier cases (see Jonway v. Wade [1909] A.C. 506) where
the prineiple of sympathetic action had been accepted.
Most members of the legal profession seemed to have taken
the view that the actions of the strikers in coming out
were not, in the strict legal view, 1llegal (being an
action in sympathy with the miners it was thought to be
prc%ectgd under the 1906 Act) although the flames of anger
and bad-feeling could have been fonned into something like

active sedltious uprisings. There can be no doubt that

40. See particularly at pages 539 and 540 of the report.
Mr, N.A. Citrine (Trade Union Law p. 508 footunote 3%0)
congilders the dictum to have been obiter.
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the tactics of the coal-owners amounted 4o provocation of
the very worst kind - because 1t struck, not only at the
individual winer, but at hls home and hls family. Perhaps
there is some force of argument in the view that the
Briton -~ be he goverunor or governed - has an inbred dig-
tagte for injustice and thereflore the strikers carried a
gtrong measure of sympathy on thelr slde from the ordinary
reagonable eitlzene who undersiood their plight.

The Goveraumoent reacted falrly quickly by pushing
through the Trade Disputes and Trade Unlong Act, 1927,41
(repealed, of course, by the Trade Dispubes and Trade
Unions Act of 1946.%2) whieh outlawed the "sympathetic
gtrike" and indeed eny strike which might have as 1ts
objeet the coercion of the government.

Tn 1929 a major depression hit the United States of
Amerlica and it spread to Burope in 19%1L. Conditlouns in
Britain among the employed clagses were extremely serdious.
The statistleal returns of persons unemployed began Ho run
into the millions figures. Thig was the era of heartache,
heartbreak and hunger - and the govermment ("responsible®
in the general pense as well as the constitutional sense)

seemed powerless to deal with the gltuation and pursuned

41, 17 and LB Geo. B, C.22.
42, 9 and :].9 Geo. 69 CeH80
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the well-hknown political attitude of more or less ignor-
ing the situation in the hope that some golution would
turn up eventuallye

Trom 1934 onwards the slow climb back ©o vregovery
began. Condltions at home weve conglderably over-
shadowed by happenings in the realm of international
affelrs. Hitler was demanding "lebeunsyaum" and wree
srming the CGeormon mnatlon at high-speed, in deflence of
treaty limltations. Mussolini was strubiing abroad,

dreamlng of a new Roman empire under hisg command, with

=

ite fivet colondies in Abyssinla and all of North Afwrica.
he war clouds were gathering -~ bult only Winston Churchill
and a few other clear-pighted persons couwld see them, The
alerump were sounded but there was no active respouse by
those in authorlty. Too late, the policy of appeagcment
(on the face of 1t, an admission of weekness) was tried
and, not surprleingly, it falled. The Jackboot was agaln
on the maveh « the rape of Cmechoglovakila and of Poland
followed. The ceauldron of war bubbled furiously and
spilled over into all Iurope, France and Britain were
again at war, Soon Russia was ilnvolved as Hitlewr, lack-
ing effective naval support, shrank from the channel

crossing and turned ecast. Then America, as the Japaunese
joined foreces strategicelly with Nazl end Tasclst

plunderers.
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During the second world war an industrial truce was
again proclaimed. Directlon of labour and the formulal-
ion and lssue of Bssential Works Orders wene accepbed by
trade unlonists and politicians alike. Winston Churchill,
very wlsely, formed a ccalition government (il.e.
ropresentative of all political varitles) which functioned
extremely we11.43 Compuleory arbitration was again
introduced 1n 1940 by the Natlonal Avrbitration Order of
(establishing the National Arbiltration Tribunal) of that
year (known famillarly as Orvder No. 1305) and continued
after the war, unbtil replaced in 1951 by the Indusibrlal
Digputes Order (No. 1376) whilch created the Indusirial
Disputes Tribunal. This Order was itself revoked in
1958, which revocation became effective ln February
1959, Today the only method of compulsory arbitration
is the adoption of the Yelaiwe® procedure under Section 8
of the Terms and Conditions of Fmployment Aet, 1959.44
which enables the Industrizl Court 4o make an Award
whiech is egulvalent in its legal force to an implied

term in the contract of employment.

4%+ Sece Winston S« Churchill (2s he then was) - "The
Second World War" (Cassell) volume 6, particularly
at page 508,

44. 7 ond 8 Eliz. 2, .26, (This section is the only
effective pection lefv ag the Wages Councils Act 1959
repealed the rest,)



Strikes stlill conbinue to be & feature of modern
dindustrial life in Britein and we are no further Lorward
in establishing efficlent methods of avoidlng stoppages.
Each gilde of industry etill continues bo be susplelous
of the other and the reagon for this is basged on the
historical backeloth of constant gbruggle between
employers on one gilde and workmen and thelr unlons on
the other,

Recent dnnovations ave the formation of the National
Tncomes Commission (Na.Il.C.) and the National Beonomle
Development CGouncil (W.E.D,C.) 0 advise the governmens
respectively on (a) an Incomes policy For each profession
or trade to which the Commisesilon's atvention is dirvected
for investigation and report and (b) a general economic
pollcy dinvolving the British economy as & whole or
directed towards a reglonal ares whose economic develop-
ment requires serious consideration and report.

Now, in 1964, the outetanding event which has shaken
the trade unions to their foundations is the recent House

of Lords Judgment in the case of Rookes v. Dornard and
45

otheirg. This case wlll rank along with the Paff Vale

cage of 1901 in the annals of trade union history. The
unlon's view ls that the House of Lowds, by placing an

unwarranted stress wpon the c¢lvil wrong of Intimldation

A4 [1964] 2 WaLaRe 2693 [1964] 1 AXL E«Rs 367 (Holie)o
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within the framework of a trade dispute, (the faet that
there was a "trade dispube® was adultted by both parties
in the action), have again indicated quite elearly a
Judicisl contempt for the unions by allowing the legal
machinery to operate agalnet unlon officlals acting as
individuals in the best interests of +the union as well as
renoving, by this Jjudge-made law, the only effegtive
weapon whilch is left to workmen -~ namely, the right to
withdraw thelr labour (i.e. the right to strike). The
main argumenlt of the nnions agalnst the deciglon is that
it gerlously reatricts the growth and development of
membership and bargaining power by liniting the zight to
enforce membership (generally under a "closed shop®
policy) upon individual employees or by bringing Fforce to
bear upon emnployers by insisting upon union membership
Tor all employees, It may be that the unions arve takiag

a much too serlious view of Rookes v. Darnard and others,

but quite understandably they see the decision as anotvher
gource of danger to their functions and thelr powers, as
well as vo thelwr funds and for that reason they seem to
be preparved o close thelr rankes for action.

Prior vo the British General Flection of 15th October
1964, the indiecatlons from Westminster were that, 1L the
Consexrvative Party went back into power they might -~ in

the fullness of political time - have appointed a Royal
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Jfommisglon Ho look into the whole position, funcitions and
powers of the trade unions, with a view to restricting

the legal protection and privileges enjoyed by ‘them mesn-
time under the Trade Unlon Actes and kindred sgtatutes. Now
that the Dabour Party has formed the new government {(albel
with an overall majority of four) there is a ceriain
antleipation that a very brief estatubte will be passed in
early course, which will remove any danger of union
officlals belng exposed to the wisk of civil aetisns
againet themn as individuwals 1in respect of conduct by them
whilet acting on behalf of or in the best interests of
thelr unlons, which conduct might otherwise be actlonable
(e.g. as a species of intimldation as in Rookes) in a
¢ivil eourt 1f committed by an ordinary individual who was
not a union official or member at the time. It seems %o
be known, fairly widely, that the brade unions (and
gpeclfically the Trades Union Congress) took legal advice,
immediately following the Bookes deeclsion, as to the effec
of this decision upon thelr actions and also as to the leg
al machilnery which would be required to render the deelslol
ineffective. The general view upon the approach by the
unions is that leadlng counsel advised a short statube
which would emend the Conspiracy and Protection of Propert;
Act, 1875 and the Prade Disputes Act, 1906 mo ag +0

protect the trade unlon offiecials, gusg officlals and



individuals, who were acting bona fide in the best

intverests of the unlon.

It seems reagsonably certaln that some lmportant
Legal developments regarding the stabtus and powers of the
trade unions, in relation o management as well as %0
thely own individual members; are due to take place wilth-
in the next few years. These developments could have a
tremendous impact upon British industrizal relations in
the 1L970s. and future years.

It is against the background of this historical
canvas (shaded in ite imporbent aspects rathew than belng
finely drawn in deteil, ag this i not o work dealing
prinecipally wlth industrial relations in the wider social
and politlcal sense) that we now burn to examine the
contrectual relationship between employer and employec
and the obligations, duties, liabilities and rights which
one party has -« by law - btowards and against the other

party within the framework of that relatlonship.



Chapter 2

Wature and Pormation of the Contract of Service.

(1) Nature of the Contract of Service.

The contract of service is a gpecies of the contract

of locatio conductlo - in two of its forms, vizi-

(2) locatio operis il.e. the hiring of a person to do a
particular task or piece of work and (b) locatio

operarun - the hlring of a person's services, to act in
a particular capacity, without relation to any specific

business.l

I+ is mainly with the second form that we
are concerned.

Definition of a.Servanti-~ The dlstinction between the

modern gervant and the slave cannot be defined satisfactv-
orily. A mogt important point which might arise for
consideration here is the legality of a contraet for a lon
term of years and in which harsh or intolerable conditions

are sought to be imposed. It seems that old Scotitish

1. Fraser - Master and Scrvant (3rd Ldition) page 1; see
also Scottish Insurance Commisgloners v. Chuxch of
Scotland 1914 S.C, 1b; Stagecrait idtd. ve Manister of
National Insurance 1952 $.C. 288 (per Lord Patrick at
Do 5025 also the opinions of the Lord Justice Clerk
and Lord Jemieson). In English law, see particularly
Yewens v, Noakes (1880) 6 (.B.D. 530 C.A, per Lord
Bramwell o¥% pp. 932/33; end AE.U. v, Minister of
Pensions and Natlonsl Insuraunce [1963] 1 W.L.R. 441,
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legal opinion holds that "the state of slavery is not
recognised by the laws of ‘this Kingdom, and is inconslg-
tent with the principles thereof" ond "that perpeitnal
gervice, without wages, is slavery"og Yet 1t camnot bhe
accepted that both polnts quoted are absolutely and
unquesvionably correct. It seems to be agréed that the
mere obligation of perpetual service 1s not slavery,

Juatinian's definitionB of slavery is - "qua quis
dominio alieno contra naturam subjleltuxr®,

Most help is, however, obtained from Visecount Stair,
who say$4 "servents (slaves) being wholly thelr master's,
they could have nothing of thelir own, so that their
peculium, which their masters committed to them +o
negotviate with, was wholly in their master's power and
might be taken away at his pleasure; nelther could they
be ﬁiable to any obligatlony neither could there be any
¢ivil action for or against thems ... they were accounted
ag nobody, or as dead men", Accordingly, the master not
only ascquired a right to the fruits of the labour of his
glave, but he also became the governor of one whom his
power divested of the birthright of a human being. As an
example of this attitude in early law there are the caspes

0f ‘the restrictions upod workmen in cosal and galt mines

2. See Knight v. Wedderburn M., 14545 (1778).
3, Insgt. L, 3, 2.
4. Ingtitutions I, 2, 9.
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(collliers and salters) who were transferable to a
purchaser of the mine, and subject to prosecution i¥ they
qultted their employmemt.ﬁ
According 0 more modern law, the definition of a
gexvant is a person who, entirvely of hils own Ffree will,
agrees to glive his services to another for o determinate

6 and who may get vid of the

time and an aseerbtained hire
contragt by paying damages.

To a cextain limited extent & contract of service
gould - in older Scots law - be gpeclfically enforced. A
workman refusing o enter upon his service, or deserting
1t after eatey, could be sentenced to imprisonments but
subsequent legislatlon repealed the Btatute (4 Geo, IV
6e3%4) which had suthorised such. '

It seems possible thet the law allows a person $0
enter into a contract of service for a long term of years
(say 20, 25 or 50 yeara) or even for life. However, this

theory is doubted by some wriﬁers,a

notably Banlkton, who
says that slavery is so much discountenanced that, even by

agreement, one cannot be bound to serve another for life.

5, These regtrictlons were finally abolished in 1799 (by
the Statute 39 Geos 3, ©.56): see T,B, Smith in Steir
Soclety volume 20, chapter XII, page 130 gt seq. ("Magterx
and Servent®). '

6. SBoe Erakine I, 7, 62,
Te Sec Frasew, gp.glt., Part IIL, chaplor i.
8. See particularly Bankton I, 2, 83,
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He founds his opinion uwpon the 0ld case of Allan and

Mearns Ve Ske@ﬁg. Later writers have not agreed with

1.0 11

him, particularly BErskine. In Ingland,” in the year

1837, the Court held that a contract to gerve foxr 1life

was nobt illegal. Bubt 1t seems to be undecided in Secotland
whether or not a contract to serve for 1life .is a pacltum
12

Lilicitue. The writer submits that it ls vexy doubitful,

looking to the spirit of the latter half of the twentieth
century, whether the court would be anxious to uphold a
"iife~long countracty which is so mueh agailnst the prin-
ciple of freeaomrof the individual. In the recent case

15
of Cook v. Grubb the phrase "permanent employment” was

considered by the Second Divislon of the Court of Segslon
(on a Reclaiming Motion from an’ Interlocutor of Lord
President Clyde) and it was held that -~ in view of an
amendment made prior to the hearing -~ a sufficiently
gpecific meaning could be attached to the phrase so0 29

0 give the contract a termlinus ad guem. But "permanent

@mplaymeht“ in thig sense is quite a dlfferent thing Lfrom

9. M. 9454 (1728).

10, Feskine I, 7, 62.

il. See Wallls v. Day (1837), 2 M. & W, 272.
12. Bee Mulcahy v. Herbert (18938) 25 R. 1136,

13. 1963 $.L.T. 78 (See opinion of the Lord Justice Clerk
é@wan%) at pages 83 and 84)s, (See carlier report in
0.H.) 1961 S,L.%. 405 when the Lord President (Clyde)
held the phrase to be oo vague and indefinite).
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a contract to gerve "for life%, ag we have been discussing

above.

(2) Torm of the Contract.

There must be consengup in idem before a valid and

binding contraet of sevvice le completed, The consent
Itsell hasp to be a f£inal one, otherwise an opportunity

for repiling has been created. The congengus or agreement

veferved to does not mean that every poseible term ox
condition likely to affect the vrelationship of parties
has to be written into the countracts Many things will be
afterwards settled by implication, from conduct of parties
or intention of parties. What is important ls a willing-
ness on the part of cach to be bound by a basic general
agreement .

The necessery eclements of a valid offer and a valld
aecceptance to the congtitution of a legal contract are
fully discussed in the Institutionsl warksl4 and in the

12 it i not

general textbooks on the law of centract,
proposed to elaborate the besle principles 1ln this thesisg.

Suffice 1t H0 be said that so long as there ig an offerw

14. BSee Stadyr I, 10, 63 and Lrekine IIT, 1, 163 also
Bell, Comm. III, 1, 1 sect. (2); and Principles c. 1
paras. T1T2=T79,

15. See particulerly Gloag on Contract (2nd Bdition)
chapter 2.
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which is met exactly by an acceptance there is a binding
cantraet.lﬁ

The general rules of contract relating to vitiation
by errvor, foree and fear or Lraud or 1illegality apply
equally to contracts of service. 8o long as the consent
is a real consent, willingly glven, the contract le good.
Mere concealment of o fact, although a material fact, doeo
not ordinarily affect the contract.17 It may do so where
the concealment induces some error in essentials on the
part of the othexr party or gives rise to some fraud which
couses loss or injury to the other party.

Although, uwnder +the civil law, the contract of
locatio was a consensual contract which did not reguire
wreiting this rule hag been departed from in developed
Scots law. Now the contract of service is the actual
result of a comtractual relationship (whether locatio

gperarum ox the immominate contraect facio ut deela)or it

is implied from the fact of service, presumed not to be
glven gratuitously and therefore it is a contraet which
nay be made in writing or orally. However, it 1s now
recogniased that if the duration of the contraet is 4o exe-

ceed one year it cannot bhe constituted by any other Lform

16. See Appleby v. Johnson (1874) 9 C.P. 158,
17. Fletcher v. Runell (1872) 42 Lud.Q.B. 55.

18, Bankton l. 20. 73 Bregkine i. 7, 62,
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than writlng and the oath of a party will not supply the
deficiency of & writing,~? The theory behind this rule
is based on the analogy of a hirlng of services and a

hiring of land.20

There is, of course, the gpeclal case
of the hiring of services of seanen < and here the legal
position scems 0 be that whilst writing is not essential
to the actual hiring of seamen, nevertheless 1t dg a
gtotutory wvegquirvement which must be fulfllled before they

put to seaogl

Oral contractsi~ Where the contract is for less than

one year 1t may be constituted orally and be proved by

22 If it is, in fact, constituted in

parole evidence,
writing then its existence 1s proved by reference to the
writggg but this does not necessarily exclude the use of
the parole evidence 4o establish a contract, some of
whose condltions and terms have been set outb in written

24

forme It must be kept in mind that where notices,

19. See Caddell v, minclair 1749 Mor. 12, 4163 Paterson Ve
Edingtaﬂe 1850, 8 8., 931 Roawegl Vo Young 1837 1 -
swinbon 474 wmewart and M Donald v, M'Call, 1869, 7 M.
5443 also Bell¥s Principles B. L1753 and Dickson on
Byidence 8, 567,

20, Frager, op. ¢lt. p. 29.

21. See the Merchant Shipping Aet 1894, sectlions 113 and
114,

22, mmellie v. Gillespie 1833%, 12 8. 1253 Caddell v.
Sinocioir clt. supra; bBell loc. cits and Diciteon locs. cit.

L e I ]

23, See Unpherston -~ Masiter and Servant, page 24 and
cases clted at footnote number six thereof,

24 . Barvatt v. Stewart 1893, 1 S5.L.T. p. 284,
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containing terms and conditlons affecting the employment,
are exhiblted in places of work or, slternatively, such
terms and conditions are brought to the notice of the
workmen in some form other than a written and signed
contract or are specified in a verbal agreement, such
termes and conditions are then imported into the contract
of service and it has to be shown that the workmen were
aware of thelr existenee.gﬁ

It 1s the task of the party who founds upon a
contract o prove iils termmage
It does not seem to be deoided as yet whether the

oral contract for a perlod in excess of one year is,

apact from rel interventus, quite ineffective and legally

uaeless or whether 1t is good for the usual term in

gervice of the paritlcular type ov whether it is good fow
one year. Bell suggestag7 that the latter view 1ls more
correct, whilst Loxd Freser®® is inclined %o the former.
The polnt has been discussed 1ln several cases during the

mid-nineteenth centuxry periodgg end agaln, more wecently,

25, Wright v. Howard, Bakexr & Co., 1893, 21 R, 253
Cowdenbeath Coal Co. v, Drylle 1886, 5 Sh.Ct.Rep. 3.

26, Robson ve. Qverend 1878, 6 R. 21%; and see particular=
1y Forbes v, Milne 1827, 6 8. 75; Thomson v. Izat 1831,
9 8% 598 (ef, Wilkie v. Bethune 1828, 11 D. 1327,

27, Principles s. 173,

28, Master and Servant, page %0.

29, Caddell v. Sineclair, Paterson v. Edingions, Sitewarty
and_M"Donald v. W'Call cit. supra; Murrey v. M'Gilchrip:
1864, 4 Irv. 4615 and Young v. pcott 1864, 4 Lrv. 541
Gurrle v. M'Lean 1864, 2 M, 10763 and Forbeg v. Caird,
1877, 4 Re 1141,
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in the early twentieth oentury,’o where Loxrd Tiow, in the
Reuter case, favoured velidity for one year, where the
gservice had been entered upon, proof being by writ or
oath., The matter has agaln been consldered in several
cages of more vrecent dategﬁl

Accordingly, the oral or informally executed written
gontract of service for a period exceeding one year is
ineffectivey but if an oral agreement has been acted
upon 4o the extent thayv segviee heasg been enbered upon
under it, the contract is binding upon the psrties for
one year or for a period of time regulated by custom or
usage of the perticular service, but in any case foxr no
longer than a year., What is sald above, in relation to
light of the recent gtatubory change made by the
Contracts of IEmployment Act, 1963, upon which some
comment is made in the sub<heading immediately following

(viz., "Written contractst).

Written contractas—~ The wrlting requlred o0 prove the
contract of service exceeding one year may bhe either a

formal document or an exchange of missive letiers, The

%0, Reuber V. Donglas 1902, 10 S.L.T. pPe 2943 DBrown V.
Seottish Antarctic Expedition 1902, 10 8.L.T. pe 43%.

3l. See particularly Murray v. Roussel haboxatories Litd.
(0.H,) 1960 S.,L.T, 51 and the cages therein considered,
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writing muet be tested or be holograph of parties or be
"adopted as halograph“Bg, It appears that 1f a partner
of a £irm himself does the writling in guestlon and then
aigns it in the firm name, the writing is then regarded
as being holograph of the firma53

Any writing which is improbative is not necessarily
completely invalid and lnaffective, because a special
gtatutory provision34 guards agalnst a mere informality
of executlon.

It must he noted, however, that any alteratlon in
the terms of a written contract can only be proved by
writingo35

The Contracts of Employment Act, 196326makea an
interesting changé in the common law position by requir-
ing that all employees, who are employed for more than 21
hours per week, must be supplied with certain writiten

particulars and condivions relating to thelr employment

32, See Stewart and M'Donald v. M'Call and Paﬁ@rﬁon Ve
Ldingtonﬂ cit, supras M'Aslan v. Pinlavson 187],
Gubhrie's Sh,.Ct.Cases 58353 oproul V. Wilson, 1809 Hume
920,

33, See Buchapan v. Dennistoun & Co.'s Tes. 1835, 13 S.
8415 and mlsbe% Ve Graham 1860, 7 M, 1097,

34, See the Conveyancing (Scotland) Act 1874, s. 39,
35. Dumbaxrton Glaos Co. ve. Coatgworth 1847, 9 D, 732,
569 196,7)9 Ge 49,
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or, alternatively, a notice containing such particulars
and conditions must be displayed prominently within the
particular establishmenta57 This important sbatutory
change will mean that, in all casges of fTull-time
employment, reference will reguire G0 be made %o the
written particulars supplied to or made available for
consulibation by the employees. Accordingly, the oral
contract will probably now cease 0 be of any real
importance, except perhaps in part-time engagements. I
wlll be appreciatved, however, that the particulars
supplied under section four of the statute may be couched
in such general {terms that the meaning is not at all clear,
Tn endeavouring to ascertain the true intention of partices
the court may require to hear parole evidence or othew
evidence from both sides.

Logcug poenitentiacs~ The general princlple relating

to the period within which any parity may resile without
incurring any liabllity for breach of contract applies
with equal foree t0 negotiations which are taking place
towards the formation of a comtract of service. A8 soon

a8 there is a true gonsensus m-ldem the right to resile is

37, See particularly secition 4 of the Act., The penalties
for any failure to comply with sectlon 4 ave set out in
pection 5,
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1ost°38
Tt may be necessary bto take account of some trade

custbtom or usage, which must be fulfilled before the
hargain or agresment ls regarded as belng final., An
example of this, taken from the practice of earlier
times, would have been the giving of arles or "earnesit',
when an agreement was completed between the parties - and
i€ not yet given it would seem that the vule of locus

roenitentiae was 9till applicable and effective until

such +time as the earnest han been gilven.

Rel Imterventuss- This principle may operate so as

to exclude the rule of locus poenitentiae and it then

becomes eguivalent to the completion of a formal contrach.
The classic definition is to be found in +the writings of

Irshkine and Be11.39 The contract is perfected by the

40

operatlion of rei interventus'™ ™~ although it is still

essential that there should be a proper consensus ian ldem
as to the terms and conditions which have been agreed and
accepted between ‘the parﬁies,41

The actes which counstitute and support the principle

of rel interventbus should follow upon the agreement. Acts

38, See Bell's Commentaries i 54%; Principles s, 253
Erskine 3, 2, 3,

59. Bell's Principles s. 263 Commentariesg i 3463 Erskine
59 29 33 see alao Dickson on Evidence ss. 841=5,

40@ VJE‘LQJ_{:GE Fo PLiNG 18@59 1 .'Ma 4-17 rer IJ.J-G; Ingliﬂ at
Do 421,

41. Alexander v. Montgomery & (oo, 177%, 2 Pat.App. 300,
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prior to a written agreenent could only coustituie rei

interventug 1f they followed upon a preceding oral agree-
42

ment which was subsegquently reduced 4o writing.

Where rel interventus follows upon an informal

contract a double proof 1ls necessary, vizs- (1) evidence

ag to the contract itself and {(ii) evidence as to the actse

forming rei interventus. Mr, Umpherston points 0ut43

that the strict rules as to proof have not always been
adhered to in the cese of master and servant. There

seems t0 bhe no doubt that proof of the acts relied upon
as consbituting rel luterventus wey be adduced proul de

guggo44

Rel intexrventus may follow upon (a) the contract

which is constituted orally or (b) the contract which is
congitltuted by a writing which is informal.

In practice the most common form is where the
servant enters upon the service and is pald wages by the
master wnder the contract.

One of the most lmportant questions arises wheve rel

interventus follows upon a verbal contract for mowve than

42+ Beeo Umpherston page 29 and cases clted at footnote
number % thereof.

4%, Op, cite pages 29 and 30 and casges etc., cited at
footunose 1 o page 30,

44, Dickson on Evidence s. 832,
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a year., Thls was specifically considered in Dale v.

45

Dumbarton Glasswork Ugmpany, where the contract was

held binding for the whole term. The case is not wholly
guthoritative because the ground of declslon was baged

upon Fnglish law (as the lex loci contraectus), wherein

an owral contract for more than a year haes been held %o be

binding.

46

There have been few caseg of rel interventus

following wpon the informal writing. It seems that a
rule analogous to that by which possession under an

informal wrltten lesse constitutes sufficlient rel

interventus to validate the lease for its whole duration47

has been applied to service under an informal writiten
contrect. Once service has been enbtered into under the
contract and is continued therein thls sets up the
contract for the full term agreed upon by the parties.
With the advent of the Uontracts of Baployment Act,
1963, it could well be the case, in full-time employment

contracts (l.e. where the hours worked exceed 21 per

week), that the doctrine of rel interventus is now of

45, 1829, T S 369, Bee also Murrey v. Roussel lLabor-
abtories TLitd. cit. supra.

46. See, however, Napier v. Dick, 1805 Hume 3%E8.

4. Bee Umpherston - 0p. cite. page 31 end cases cited at
footnote number 2 thereof,




1ittle moment, althoush i1t could retain ity imporisnce

vis=hevis the part-time engagenenie

Barnest (or Arlep)ie Phe practlce of giving carncst

ig now of historical interoest only, as it scems %0 be

AT
4%

4 £. ” ﬂ' “"
e said o have been a “"test of engosement. [lackensla”

uoed no longey in any modern trade or employment,

calls it Ya synmbol or mark of agreement¥. It appears to
be only suitable to a contract founded upon an oral
agreament and even then lends nothing a4 211 %o fhe

pariticular agreoement, although custom of the partvicular

-
employmnent may demnand that it be @iveneJG

To hand baok a sum given ag earnest 4id nov deutroy

iv
51

or dissolve the contract, 1€ thoe controot wan nod

effsobively concluded because loeus poenitentioe still

operated, althouzh earnest hed been given, therc was an
L P i & 9

obligatlion upon the porty who received the earnest and

48, An snalogous caue perhaps, In relation o regulor
entlgbtment in Helle Povces is the gliving of the "(Queen'e
shilling" %o the nowly enliested men as a tolen of ihe
completed act of engogement and of loyelty o Hew
HMajeasty. But of course thio type of enpagement is
guitve outwith the contractuel reloilonship of master
and seyvent, which 18 under considerntion here.

49, Institutes 3, 3, 1.
50, Belld = Principles s. 173,
Lo ¥plloce ve Wishoart 1800 iume, 3

W50, 8 8. 9755 soe Trskine 3, ¢

p Jo

3
4
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who was then seckling to resile to veturn it vo the givar;’

Where a sum was glven as "oaun evidence of a bargain
cloged and perfected® this was termed "dead carnest®. 23
It should not be confused with part payment under a con-

tract, which wmay well amount to rei intervenﬁus,b4

It would be most unusual, in modern practice, to
require the giving of carnest as evidence of a completved
bargain555 Indeed none of the preseni-day writers upon
ndustrial Law makes any reference to it at all.

Implied comtracts of sewrviceisw Any claim for wages

has to be founded upon & contract to pay wages or upon
services vendered by the claimant which were not under-
stood to be gratultous. Thevre is a2 presunpiion that

56

services are given for wages - and not gratuistously.

Bhould it appear from the cirvcumstences that there is a

52, See lLawson v. Auchinleck, 1699, Mor. 8402,
63% See Stalr is' 14~g 3-

f%
.&s

Jowgon v. Auchinleck suprs; Grahem v. Corbet 1708 Mor.
84”8 Clerk V. Murchison 1709, WMor. 9186,

55¢ The writer belleves that it may have been used in
practice in agriocultural. service -~ particularly in Noxth-
Bastern distrietﬁ of Scotlend and up to the boglnnlﬂg of
the second world war ~ ag boken evidence of the completel
gervice agrecment. :

56.. Anderson ve Halley 1847, 9 D, 12225 and Thomeon V.
mhemdon?s Pr. 18689, 16 Re 353 and 26 S.L.R. 2473 and
Miller v, Millex 1898, 25 R, 9953 but in the case of a
Tamily relationship subsisting between the parties there
i no presumptlon of a contract to pay wages -~ see
Urquhart v. Urguhart's Tr, 1905, 8 7, 42 ete., (where &
ehild assisted in his father's business and 1s provided

ith keep etc.) = where the pursuer or claimant re-
ceiveﬁ his keep etc., (lees an equivalent to wages).
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reagon = other than wages - for the glving of the
gervices, then the presumption does notb apply,57 The
test 0 be applied isg this - did the parties act in the
respective capacitles of magter and 6ervant?58 IT s0,
then wages will be payable upon an implied cowmbtract of
ﬁerviee.59

The onug of proof lies upon the person who Lounds
upon the services rendered, Where an impllied countract
appears to be in existence the onug of chellenglng 1%
would then lie upon the master who would aver (and would
require to prove to the courtts satisfaction) that the
agreement between himself and the servant relating o
the giving of services gratuitously or merely related %o
the giving of food and clothing by the master, but in any

case 1% was not in wespeet of wmge@.ﬁo The mere provigiorn

57. Ritehie v. Ierpuson 1849, 12 D, 119; Iyffe v. Lawson
.1.89%96&3 5. b Hep 530, “Pratt v. Remkinc, 1608, 6 Sa.Le0e
Pe 26+

58. Bee M'Naughton v. M'Naughton 1813, Hume, 39635 Shephond
V. Meldrum 1812, Hume 3594 and the trilogy of cases iu . .

whieh pursuer was the same person, visi:- Smellle v,
Gilleppie 183%3, 12 B, 125; 1834, 1% 8., 700§ Smellie v.
gochra?e 1835, 13 8, 544; and Smelliec v. Miller 18355,
4 hDo 2-

59, Bee Ritechie v. Ferguson 1849, 12 D, 119 gupra;
Dawson v, Thorburn 1888, 15 R. 891; M'Naughton v. Ross,
i90 710 SeLeT. Pe 3224

60, See M'Naughton v. M'Naughton cit. supra; and Anderson
ve Halley cit. supra.




41

- . 1
of food and clothing does not displace the 0nus6 upon

the master, though of lwmportence in relatlon Lo an
evaluation or assessment of the services rendered 1o
the naster.

Finally, a contract of service may bhe implied where
there i a change of civcumstances in the statuns or legal
personality of the master. Most conmon examples are the
converslon of a businesgs, owned by an individual ox
partnership, into a limited company (whether public ow
private) or the liguldation of a company end subsequent
appointment of a liguidator. The employees will usually
contlinne o serve the new company (l.e. btheir new master)
or the llguidator without the preparation of Lresh contract
of service or formel consents and in suveh & csse thelr old
convractual relationship is continuved by implication to
foxm the new contractual basis which governs their

62 This new contract wowld then be affected

relatlionship.
by legislation designed to proteet the legal position of

the employse and the employer would wrequire to comply

6l. Bhepherd v. Meldrum cib.supra; Smellie v. Gillesple
cit.supra; Anderson V. Helle ey cit.pupra.

62. Day v. Tait 1900 8 B.Lels pe 403 T EL&].OJ? Ve Relle
Th‘a?ﬂ%f}n &: OU‘ L!‘Sﬁ 1901’ 9 L'J‘L TQ ﬂ. 7 u9029 10 S-I}otﬂ
p. 1953 Houston v. Qalico Printers’ Assocn. 1903, 10

«Dals pe DB %@fli&& &chaol of Ienguages v. Duchéne
190 6 P, 181 per Lord M'Laren ob De. 180




therewith.

(3) Terms end duration of the contract of service.

Commencement of the perviges- The servent's duty is %o
63

enter upon the service at the time agreed unless illness
ox other cause (over which he has no control or for which
he is not responsible) prevent him from wo doing. Any
Failure to do so renders him liable to an action in

damages for breach of contraet.64

It is equally a breach
of contract by the magter, should he refuzge to acgcept the
employee into hisg service,

Mr. Unpherston points 0&%65 that the date of
commencing service may not be expressly stated and,
aceordingly, wvesort must be had 4o the custom of the
partieular ocoupation or trade, This difficulty is
undikely to esrise in mod exn practice where "hiring and
firing® may be done by a foremen (oxr foremen) who

speclifiesy dates and tlmes.

63, See Comasky v. Jeffrey 1887, 2 Guthrie's Sk, Cb,
Cases 5553 Dosgt v. Flyth 1868, 4 C.P. 1.

64, Bee later nobe at chapter 3, part (i), sub. nom.
"breach of contractt.

3

65. Ope. clt, pages 43 and 44.



The sorvice 1tself Tt 48 moot uvnusuel %o find that

bhe tobal dutles of the omm]oveo are carvefully and express—
Ly set forth in the eow tract. Usuelly the caployee 1s
engaged ln e parbﬁeular ohawaauef 0 fype of employment
and ahﬁﬂ is 5im@1y shated ag, for example, chauifileuw,
housekeeporﬂ qualifie@ clexlk ox otherwlse asp the case may
bee

The gervant usually undertokes to glve hiw tinme

66 and perform

exclusively to the business of hin master
all services which pertain to the pariiculer type or
chavacter of employment, 88 well as o obey all orders
which the master iz entitled to give o sevvant of the
partlicular capacity eeneemmada67
The underbtalking teo glve hils time exclupively to the
magter's businese does not mean that the servent cannot
engage in business himself or take paild work elsevhere on

68 What i meant is that the servant

a pari-iine basls.
cannot undertake any other employment vihlch confllicss with
or le iﬂeampe ition with the buweiluess of his master. He

may, for exewmple, he a cost accountant for the X shipbuild-

66. Qameron & Co., V. Glbb, 1867, % S.L.R. 2823 1In the
case of Quryiec V. Glasmow Gentral Stores Ld, 1905, 13
SeliaMe 88 1% wos held, in relavion w0 the particular cons
tract concerned, that there was no implied term that the
gervant mugt devote hig whole time to hisv master®s busi-
nesg, This was & deecilgion given in a Reclaiming Motion
against an Interlocutor of Lord Pearson (see 1904, 12
SeleTy 651), in which his Loxdship took the view ﬁhao, 41
Tho eircumshances (eegs no mention in the contract; and
also looking to the remuneration), there was no such
implied term.

67. Selby ve Baldry 1867, 5 8.L.R. 64.

68. See Currie v. Glasgow Central Stores Litd. cit. gupra.
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aetlon for wvrongful dismiseal, bosed on proof of dsnger do
?@

......

whero the employes was %ﬁﬁ“@@ﬂ?ﬁfﬁlg gince he wen wnablo
to dischergo vhe opws of proof relating to dengoer o Life,

A the ocontveacet of serviee i8 personal by iwe nature
the law requires that the sorvent ahowld himseld pevrfozm
the obligationn and dwtice leid upon him. Dolegation 1o
nos yawmi%%eﬁ,vg unless, of courso, this lo specifically
authordised and provided fox in the contvact ox tho
noature of the particular employmont 4toelf implios &
rignt by the onployee to delegatae.

Any performsuee by e thivd pordy caanot, in the
general ocase, be velied upon as & proper pevformence of

tho aamﬁm&a%.ga

TTe [21930] AeCo 277
T8e [A930] A.CGe 271,
T9e Gowpbelld ve Priec 1831, O 8. 264,

@@A.;ﬂfgiﬁiﬂhﬂi‘f&n 0% Cgﬁi Ve Itﬂ:‘lﬁa (:1532‘30} B Qeflells 1495
9 lLedellelle 5813 Yo hur%t Ve A&amgia‘ed Portlond

Gement Monufocturers i;gwa; 2 Hella ﬁ@@» COODOE Ve
T’ﬁ.ﬂ 511{33%1@1@3 (A)&l {10 o (191’3 107 T, in
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There way Do clrouwnstances in which on cuployea
wondd purpord bto delegabo his dubico (e.g. the deiving
of a W@Liﬁl@) amﬁ hig employer would escape llablility
hecanse Shere w@u&d he no propery solationshilp of master
and servants I, however, the enployes retained some
control ovver the delogotey, then the ecmployer 48 noxoally
liable gug tss:}rzmi@gr«m,m“

Flace of soryicses- Phoe rule g that whepo the oone

tract of sewviee sptipulates for 2 particular place as
the plage whoere the gervice i w0 be periormed, tho
32

master cannoet hove that service pervformed olpowhed .

t W

Fhaat the mule hes %o be lnberpreted roasonably 18

S

Ldlustrated in the caso 0F Andoerson Ve ﬁmmn‘) vhere vhe

proprietor of two splaning wmille hired hin workers Lvom

=l ety

By Jue oplulon of the Lowd Ordineyy (Fleming) dn Fulton's
th@v Ve Mason & Sons Tbd. (G.H.) 1927 BeLofla A28,

YA gwing HLoRGENs ve daowag T340 Thd., [1905] L EeB.

ﬁﬂﬂ (Ctourt of -ppam!)

G2e Andorson ve Moon 1887, L3 8. 4325 Stuert v, HKichardaon
j%ﬁég Hone, 9903 &ﬂﬂwgh Ve ?{ﬂ@@pﬂmuﬁvﬂwa'auh .6 LOY o
130%, 9 wh.Cuaﬂcﬁ. G& Deo GlLo0 Lhe bngLish case oL

huLﬁn Ve Wasborn (Jﬁ%m) 9 WeBaD, 6:6 where by an
faateunent of upﬁf@mtﬂﬁﬁﬁhﬁu e mnm?anbiaa wam t0 be
bossded and lodged by his parent tﬁhﬁ Lived in Tondon)
agnd do abvbtend doily at thoe works of his m&uma? (then
verrying on business Mudondon). The naster moved his
huslness 0 Derby and 0&13?& upon bhe lpﬁfhntiﬁﬁ H0
”ubtﬂ@ theres. Held thet the opprentice wag not bouvnd
B0 abtend ab Derby s

830 g_f,;é;}_g_o B VR
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vear to year. In the middle of o term he directed a femal
employee (who had been employed for some years at one mill
to go to work at the other wmill, which was & half-mile
distant from her home., The kind of work was the sanme, a8
were the wages. The proprietor offered to have her meals
sent to her each day. It wag established that there was

g proctice of tramsferving workers Lrom number one 10
number two mill at the propyletor's discretion. It was
held that the employee's objectlons wewe not capricious

or imaginary and that she was entitled to refume to go.

In more medern times theve are instances of the
creatlion of new Industrial Estates which lnvolve the
transfer of large numbers of employees from place to place
Unless there was a speclfic clause in the service agreo-
ment which covered this eventuality, it 1ls probably
right to say that no employee would be foreed to move,
Nevertheless he may forfelt valuable rights or beneflis
1f ho does not go and therefore he may be forced by
circumstances to Lollow his employer. The real hardship
in cases of this 4Yype lies with the older employes who is
nearing rellrement. Generally an arrangement will be
made whereby he is pensioned offy without veduction of
the actual pension sum and, in addition, he will probably
recelve a lump sum payment ag a measuve of compensation.

But these payments do not dilspel his feelling that he is
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being "ehirown on the porap heap® den yeowrs o 80 befove
e necd bae A hupmane and more enlightenod approesch io
neaded do thic problome

The porsoneld seevant g, however, bound o atvbtond
his mestor wherover he goes. This hae been interprotod
by the bext-writers ag meaning that he should accompany
hip mestor within the Unlted KMiagdomy, bubt i€ the mosber
4o godng abroad vermanently he noed not go with hiw.

Bhould ‘the mester be going ehroad for a shord serm only
the perponal servent i probably bound bto sccompany hinm
for o reoponable period. It in ouggoested by M.
ﬁmﬁh@wm%wgéﬁha@ the domontlo vervent cennod be moved
pornanontly, buld this point Ip not of great importance

1a modern inod.

Do and hours of bervicos- Genorally, tho days and
pours of serviee depond upon threo thinges~ (o) the
noture of the service (b) the custom of the locality amd
(¢) the rogulagiovs which aro espplicable within the
masbortes enbablichuent. ¥If the conitrect stipulatod
expreasly the houvrs and doye whieh the gexvont had o
work then the terme of the sonbtraet would be himﬁimg PO

h&

BRE BOXVeny Before the servent could absent hinoeld

Bdo Ope glle, pages 48 nad 49,
85 Cowdenbeath CGoold CUo., v Drylde, 1886, 3 Sh.CteRope. Je

g ma%’-&"nw
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from the employment during the stipulated period he would
reqguire Lo obtain permisslion fxom the master (illness, of
course, being always excusable). The matbter of periods
of employment ls generally always a question of agreement
in each parbticular trade between the trade union councerned
on the one slde and the particular employer ox federation
of employers on the other side, There is today a falwly
goneral acvepltance of the principle of a 44<hour week
(whioh looks like becoming a 40-hour week in the very
neay future) gpread over five normal working deys
(Monday +to Friday inelusive). Daily starting and
finishing times may vary slightly from Industry to
industyy ox from one establishment to another,

it is also esgentlial to remembor that statuto 1aw36
may lay down gpecial provisions regarding periods of
employment or, mowe particularly, restrict bthe perlods
and place of employment for gpeclal clamseg of persons
s young persons and female employees., It must be
said, however, that statute (meaning by that, Parlisment)
hag tended to leave a maximum anmount of freecdom of

gontract between the adult male employee and his

86. Eeg. in factories and mines and guarries by - the
Pactories Act, 1961 (sections 86 to 119 inclusive)s and
the Mines and Quarries Act, 1954 (sections 124 to 13%2
inclusive).
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employer. Yo vestrict this freedom might give rise to

two perfectly valid objections - firstly, it might be
interpreted as an attenpt by the particwlar governwent in
power to Limit the earning capacity of the employed classet
(this would be & major political blunder as. it would
allenate the politlical affections of that segetion of the
employed class which had previously veted for the party

in power) and secondly, and equally lmportantly, it wmight
be regarded as vestricting the productive capacity and
output of British indusiry generally.

As against this so«called “freedom of contract®
theory 1t has to be stated at once that most enployees
have very little, 1L any, bargaining power ag -individuals
in the matter of fixing wages. Thig is usually done by
Yoroup pressuret, vhat is o say by & union or nasional
agsociation or other body negotlating on behalf of work-
people with a federatlon of employoers or with a department

of State or with the Treasury. For example, school-

e

teachers may be subject to a fixed scale lald down by the
Scottlsh Rducatlon Department (or the Burnham Scale, ag in
fnglend) or University teachers may be gubjeet to scales
stipulated by the National Incomes Commission and accepted
by the University Grants Committee (H.M. Treasury holding
the purge~strings!). Albernatively, a statutory provision

or wages counclil order - applicable 40 & particular trade
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or dndustyy - sy gpecify o minlmum wagoe rate. It would
be oxeeptlonal in modern preetlee o fiwd an individual
employas who conld elaim thet hls aslary or wage vas bthe
pubject of fvee and unrestvioted negotlieblon bebweon hip
amployer and hlmeelf,

On she speecifio guestion of Overtlme, the common lew
wules opplicable would seon o be that, where no exproup
shipulation is made as o hours oy days, the employoes doos
not reguire o work oveptimo if he doss wnolt wish o do auy
{thovgh 12 he does he might be able te do so vpon eon-
ddtilons Favourable b0 him) end fuvthevuors the law will
not interfore dn the ordinary case ualess tho nagter ig
teying to inpose unduly hersh and injurlous condivlons
npon the caployec.

w0 far es Eaglish ocopmon lav is concerned, the rulo
aeons b0 he that the houwrs to be worked by an omployee
are & mabtber Lov wogulatlon by the oxpress bozus of the
econtracgt. Some berm oy termd o8 Lo hourg of worl mey be
dmplied into the conbvact by oustbom ¢r from agreenonis
made betwoen the employer (o o fedorebion of employers)
apd the uwndon o whieh the employee belungs. Whether

puch a ferm or terms cawn he implied deponds upoa clreums

giances surronnding the conbract of amp?@jmcﬂa&’ {i.@0
87, Dliver v Maeivelone 1005, 19 BheCt.Rap. 204,
B8, Nobvionsd Cosd Hesod Ve Gatley [?993] AL TeRe 9o

(460 pamen G6 and 97 of +he 1oport).

. . .
2R hadat e P
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whether the agreement in question hne been acceplod a8
forming part of the agreement). .

Should an emergenecy arvise within a parvicular
employment, the master is entitled to the labour of his

89 e

employees Lor a much longer period than normal.
reagon for this is doubtless that the intevest of the
master i the idnterent of the servant and the latter must

have regard at all tlmes to the business of his masber.

Sunday worki« By the Act 1579 o. T0 all "handy laboure

ing or wirking® was prohibited on a Sunday. That Act wos
conflrmed by a further Act of 1690 ¢.%, which now, how-
ever, excepted works of mecessity and mewcyogo Thege
gbtatutes ave apparently still in forc@991 g0 that ap
employee cannot be Forced to worlk on a Sunday unless the
service required 1ls clasgssified as being either one of
necegsity or of mevey (these excepbtions will arise, fowm

example, in the indusitries relating to the supply of

89. Greig ve Molr 1893, O Sh.Ct.Rep. 341.

90. See Phillips v. Innes 1837, 2 8. & Mel. 465 (per L.C.
Cotbtenham atv p. 486) - a contract o work on Sunday in
contravention of the 1579 and 1690 Acts was 1lllegal. See
alwo the cases of - Wilson v. Simgon 1844, 6 D, 1256 and
Middleton v. Patersons 1904, 11 S,L.T. No, 610,

91, In Smith v. Wi, Beardmore & Co. 1922 5.0, 1313 1922
Velele B8B83 59 S.LRe 94 -~ deciding that the gtatute of
1579 e, 70 did not apply to the occupatlion of a watchmen -
the questlon was reised ag to whether the sald statube wes
in desuetude, but of course it was not specifically ange
wered (see the opinion of the Lord Justice Clevk (Scott
Dickson) at page 133 of the Seesion Cases and pariicularly
the opilnlon of Lord Salvesen at page 134, indicating that,
in praetice, the old statutes ere really disregarded).
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wator, gas and electricity and agailn in the Awmbulance
services ete.)., Interpretation will be reasonsbly wide
and dependent upon the cirvoumetences of the particular
casel,

There is also the point to note that any particular
statute governing employment in certaln places, moy itself
enforece and confirm an absolute prohibition againgt Sunday

work by certain oclasges of p@rﬂena.gg

Holidays:~ DBefore an employer comes under a duty to
allow holidays to his employees the common law pogiltion
seems to be that provision therefor must be expressed in
the contract between them or be implied by custom of the
trade or lanality.93 Accordingly, if an employee under-
took to work on holidays he would be bound by his oblig-
atlon, unless the fact of his so working constitubed a

breaoch of a particular statute.94

92, Tor example, the Factories Act 1961, section 9%; and
the Mines. and Quarries Act 1954, sectlons 126(5) and 127
(1) and (4).

In IEngland, the matter is governed by the Sunday
Ohservance Act 1677 which hag been continued in foroce
(see 8. 1 for the penalties applicable; also 34 and 35
Victs, €oBT)

93, R. V. Inhabitants of Stoke-on-Prent (1843) 5 Q.B. 303.

94. Learmonth v. Blackie 1828, 6 S. 5333 and Phillips .
Ioned, 1857, 2 S. & Mol. 465. ’
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Great cnre must be doken by enployers to ageertain
whether any particular gtatute opplicable to thelw
induatzy or trade pogulresn certain holidays t0 be given
ho thelr employees. If so the beryms of the piatute must
ba eh@yeﬁggg

Bank holidays weore intwoduced in 18TL to allow fow
nome holldays bolng grented to the working elassocn. Thip
meapure was of gpeclifle value o shop assgistante ard
otheys who wero providing e deilly service 40 the congunom
public,

Holidays with poy wore introduced, as & principle,
by the Holidays with Pay Act, 1938 (which applied to woad
haulage and sgricalbture), although ithe normal offeets of
thie stodbute eould not be mede tho subject of careful
sgtudy besauge of the advent of the soeond wowrld war in
1959

The pewers and functions of wages Councilles, undoew
the Vagon CGouncelle fet 1059, wmust be kept ln mind - ap
thole taok imaluaﬁm the fizdng of h@liﬂay peziods and
holiday pay ﬁﬁ she pazvlculor industry for which the

96

Couwnedl lg established. The guestlon then to bhe

056 Secey- fopr exmample, the Factories Aot L9061, 5.94,
reloating bo the haiiﬁ&yw 0 bo allowsd to womoen and
young povsons’ caployed in facborion.

96, Yor othor exeamples, see the Oatering Wages Aet 194%
(since ropealed) and the Agriculdtural Weges (Scotlend)
Aoty 1949,
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decided 18 whether an order existes regulating holideys
or whether a colleetive agreement governs the matter and
ite provisilons have become lmplled into the service
relationshlip.

Publilc policy fLorbilds the subozrdination of the
duties of cltizenship to the obligatione of a private
contract. In this respeet Government Deparvitments as
employers tend perhaps to be more undersbanding than the
private employer, who iz more personally concerned with
any form of abgenteeism. Hence the private employexn
may tend to disgourage hisg employees from seekling election
to the local town councll or. ecaunbty council. Legally, he
ig very probably in the right 1n so doing 1if he can show
that thelr absences are detrimental orx injurious to the
business, But he cannot preventv the employee from
exereiging any citizenship right which can only be done
by the employee during the eourse of hig employm&nt?7
unless possibly in the eaﬁeg?f emergency or necesslty.

The older common law a0@epted the position that when

the perlod of serviee was drawing. to a close, the employee

97. Bee, for example, the employee's pight to vote,
protected by the Corrupt and Illegal Practices
Prevention Act, 1883, section 2.
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was to be allowed sufficient freedom to look for othew
employment. This was certalnly so in the case of
agricultural employees, who could take time off to

attend o Hiring fair, though they could not advance this
claim 80 as to convert a whole working day into a halid@%
Whilst this principle may apply generally in modern times
1t ig safer in practice for an employee seeking & change
of situation to obitaln permisslon fox auny essential
absences. He need not neceggarlly disclose the real
reason for higs intended absence, except that if he is
working out a notice period his employer may not trouble
0 engulre aboulbt sbsences, but would easlly deduce the

reason £or theso.

LProperty in inventiongs~ Both Lord Traser ? and Mr,
Umpherﬁtonl dealt very briefly with the topic of
employce's inventions and, not unexpectedly rely upon
geveral old cases in support of their viewm.2 My

Unpherston relies upon the cases of Martin & Orsg. v.
4

Boxg3 and Lindsay v. MacKenzie’ for his proposition that

08, See Alexander v. Gardner 1863, L Guthrie's SheCb.
Coses 560,

99, "Master and Servant®, fivet published in 1846 as part
of & larger work; 2nd Hdition 18723 3rd Bdition 1882.

1. "Master and Servant® (1904).

2, Bee Bloxam v. Elgee, 1 ¢, & P. 5585 Abbott, 6 B and C
169 (1827)3 Rollo v. Thomson, 1857, 19 D. 9943 Martin &
w%ﬁis Ve :BQ&& 1882, 19 SquoRep. 447&

3. Cit. supra.

4., 1883, 2 Guthrie's Sh.Ct.Cases 498,
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ag the servant engages to give services in return for
wages, the property of whatever is produced by his labour
in his employment belongs to his maa%ereE If, however,
the servant's iunvention is not part of the work which he
was engaged to perform theun he, and not the employer, is
entitled to the patent for the invention, even although
the invention is nade auring the employment and while +the
gervice relationship exist@.ﬁ

The Inglish easeﬁ,7 which are more recent than the
Scottish ones, tend to support the employer's claim,
taking the view that 1t is an act of bad faith for an
employee to infringe patents or dispose of inventions
which relate gpecifically to the flrst employer's business,
Therefore the courits will generally grant an injunction
restraining any infringement or mey give a declarator
that the employee lg t0o hold +the patent or invention in
trust for the employer.

To obtain the modern view on this difficult question
we nmust turn to the famous, and comparatively recent,

trilogy of cases known as Triplex Safety Glags Co. Ve

5 Ops cite pe 5l.

6. See Anemosbat (gcotland) v. Michaelis, [1957] R.P.C,
167.

T. Bee particularly Workington Pumping Ingine Co. V.
Moors, (1902) 19 T.L.R. 843 British Reinforced Conecrete
ingineering Cos ve Lind (1917) 86 L.de(Ch.) 4863 and

Tritish Syphon Co, Ttd. v. Homewood, [1956] 2 All R.R.
897, T
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3 v% ? . o n ~ ¢
&g@%aﬁgé Srivish (olonone Hid, ve Monoexelff“; and

St et e
. ’ - . ) . s . - a8 1 1 2, 4
Blerlios Inalneoring Go. ve Pabebebh.'? fho Triplox caso

X

agaln invoked the srust principle in favour of the
employing compeny, the Jowert of Appeal took p gimllar

view in dhe Britich Celenese ocose abd finelly in the

TR SN L REE PMS

Bheriine Pngincorine case the House of Tordo held (1)

that the éx&im&xy Pule governlng the naster and pervens
relotionshlp thaty 1 an employec's invonbtion wag potended
in Jeint nones of smployer and cmployee, the employee

held his dntoresnd og Swustoo Lor his employer, couvld only
be varied by the oxietonce of an oxpress agreemont allowin
Fowr this ox the ovéation of & novw legal relatlonships and
(i4) that ap the courd wes satisfled that the appeilant
sompony wes legally entitled to the beneflt of the
inventions 4o the emelusion of the wrespondent, sootion
56{2) of the Potonte Act, 1949, (upon which Mr. Patcheds
had welied for an apportionnent of the beonoefit of tho
inventions) did not apply. In the Court of Appeal (tho
Judgnent of whiech was woeverged by the Houwse of Lords) the
guentlon of apportionwent had been veeeived with favour.
Now tho House of Lowds gave nd binding opinionn wupon the

application of soetlon 56(2) but the speceh of Tord Reld

Bo [1938] Ghe 2225 [2937] 4 AL Hello 695

9e [1948] 2 ALL B.Re 44

20, [3955] A.Ce 5345 [2955] 2 AL3 BHeRe 369, But see now the
Patents (Employees Inventions) Bill which proposes to regard

parties'! agreements as the main test, otherwise equitable
apportionment will be made.
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is interesting for his views, admittedly obibter, on that
gectlion. These views are extremely limited and resiricted
and of course the matter of the correct interpretation of
section 56(2) is sotill open for a full and detailed
congidervation by the House in any future case raleslng 1%s

applieatianall

Servont's earnines from a person other than the magter

Where the master lends his employee to another person,
for a temporary period, although the employee remains %o
all iuntents and purposes an employee of his master, i%
seems that any moneys pald in respect of the service
belong to the master.

The Inglish lawyers take the view that if the
employee, in violation of his countract with mester
number one, enters into o countract of service with
master number two, then the firvet master is entitled 1o
claim all wages earned by the employee under the second

contrae%ulg

Mr. Umphergton sugges“% that the Scottish courts

would not follow the Inglish method., Instead, thelr view

11l. For further comment on section 56(2) and the general
position re inventlons see the author's Paper on "The
legal position of the inventive employee’ submitted to
the Internatlional Academy of Comparative Law, Sixth
Congress, Hamburg, July 1962,

12, See Smith ~ Magter and Servant p. 1%2 and ceses thers
clied.

13, %e 9}&0 paga B2
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vould be that the mau%GW'ﬁ (Lha“ is “h@ firegt noster, and
@m@mmhjy a.d BO the seoond master for suy lops sugitalned by
him) proper claim would be againet the onployee for dansges
for breach of conbtracti the moasurs Qg'mamag@m being whe
magbovts loss Loy vant of Yhe services, It is submitited
shat this view is correct, as the elalm by the primery
wasbor 1o cguated with other capes 0f a simllar type, whore
the obligation of loyality is destroyed ce.ge dn giving awey

trade seerets.

Duration of sepvices~ Whove the peried of gerviec ig

not speeliled, thig may be Inferred from the nature of the
service or from other Gevme of the conitzact,

There was (and probably atill 1o) & presunpiioen

L3 A, : ﬁ' A R e 3
‘that @mww@n@%i’ 18 hired for o yesr and an agriculiural
e +3 - ’3“1:5 5 '} 1 ag:l’é x?’ LY g & f '2 =y ey T PR 3 ”’! 2 fe
Jervans and a gane keepoy er & ginmilar peviod, whilsy

#67 X

y domentdoe eaployee™' in an urban area is presumed o be
hirved fow six months. Yhese ovepumpbions ave o helpfual
guide only = thoey have no welght of absoliunte laepgal awithope

ity bebind them. 1In the case of bhe agrilceulinpal sBorvant,

s

Ld. ggﬁﬂﬂ Ve illlot 1808, Humg ;933 Heotts ve M'Imrdo 1869,
ﬁ,”;ﬁ'§°1jﬂ 0 (eoe Lopd Aw@nillan)g Groom Ve OLOTE LO59,
i:,...iu 2L 0

154 & u@ Muir ve M'Rongle 1629, 7 H. 7173 and tho Mabon ca
aad 100G ease Dbove oihed.

A6, hmnnimmi Ve Yoo p%arsmm 1869, 6 8.5LR, 3765 Comeron V.
11e% @hey TBT72, 10 Me S0Lp Arvmotrons ve Dolnbeidee 1846,
9 11@&5 ﬁumﬁ Ve Phﬂdﬁﬁ"ﬁ%fég i &. JJP@

27 hﬁb@ﬂ o SIATOGE OUDFeR, Hume's now




6

Ay

the writer understands that they still apply, falrly
generally, in the Scottish farming countiles.

it may be, however, that in a particular type of
service the duration thereof ils fixed by cusbom. This
mnay be for a yvear or helf-year, ag sppropriate and this
may be indicated where service commences at a Whitsunday
or Martinmas term,

Pailing an expregs or implied term in the countract
or an esatablished local custom, 1t seems that the service
should continue at the pleasure of both parﬁiesmla The
extent of the duration of the contract mey be lndicated
by the clrcumstances of each paviticular case, parties'
intentions and 80 on, so that these thimga'woulﬁ have to
be looked at carvefully. Payment of wages or salary at 80
‘much per anpum or per month or per week, whilst certainly
not by itself conclusive in fixing the durstion of the
contract, may ralse an understandable inference ‘that the
perlod of hire is on a yearly, monthly or weekly basis.

But all clrcumstances nust be examined. Tor example,
sehoolteachers employed by a Local Authority, under the

provigione of the varlious Bducation Acts, are so employed

18, London ebc., Shipping Co. v. Ferguson 1850, 13 D, 513
Hobgon v. Qverend 1878, 6 R. 2133 loreyih v. Heathery
Xnowe CGoal Co,., 1880, 7 R. 887; Morrigon v. Abernethy
Sohool Too¥d, 1876, 3 R. 945. .

19, Bee Moffat v. Shedden 18%9, 1 D, 468 (per Lowrd
MacKenzie); Hoey v. M hwen & Auld 1867, 5 M, 814 (per
Lord President Inglis at p, BL6)§ Dowlinge v. Hendergon

Lo

1890, 17 R, 921 (per Lord Trayner at page 924); and,
very importantly, Campbell v. Iyfe 1851, 13 D. 1041.
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at the plessure of the Education Committees of the
gounties and may be‘ﬁimmimsed upon reasonable notica.
Schoolteachers employed in a school which 1ls regarded
and claspifled ag a "private' mchool in Scotland are sgo
employed under the terms of their indlvidual contracis
with the Governors or other Menaging Body of the school.
There ig no cage~law auvthorlty in Scotland on the
question of the legality or otherwlse of a contraet of
gervice for 1life or for an wnlimited (but nevertheless
extremely lengthy) period. The old cases“? do not help
mueche. The most that can be sald is thet any contract vhic
appeary to lean towards slavery or an unreasonable ro-
striction upon the employee will not be upheld by the

courts.

Wagegs~ The return for the services given 1s wages.
Generally wages are payeble in money but may be combined
wlth bhoard, occupation of a dwellinghouse, clothing
allowance or othey beuneflits or perquisibes.

Mhe general rule seems to be that serviece is
performed for remuneration, which means wages payable in
money end this can be inferred from a contract of service
which ils silent on the point of remuneration. Otherwise,

the onus would be upon the employee elaiming money wages

20. Allan ve. Bkepe 1728, Mor 94543 Knight v. Wedderburn
1778 Hor. 14,5455 Hailes 7763 see eariiecr observations
at page 27 hereol and also tha comments thereto anmnexed
e the case of Cook v. Grubb.
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o prove that the agrecment did in fact relate 1o the

payment or settlement of ‘the remunderation by money

w&g@sagl Prool (prout de Jure) that an agreement to pay
22

wages was concluded would be good enough.
If the contract is gllent as +to the means of calculat-
ing the amcunt of wages due orxr if the contract is an
impliad contrect, then: the employee will be entltled to
recgeive what 1o the customary amount in ﬁhe'particulaﬁ
locality Lfor the type of service which has been rendereds

otherwise, he is entitled to o quaniun merui%gjo

VMeony industries were and still are vegulated to a
') > > [}
subgtantial extent by statute 1&w“4 but 1t is inappropriate

25 in the

to consider the varlouns stabtutory provisions
courge of this work where we are principally, if not
wholly, concexned with the common law developments.

The wages may be calewlated (a) in velation %o eithexr

21, See parvicnlarly fSmellic ve Gillesple, 1833 12 8. 1253
and Cowan v. McMicking 1846, 19 S.Jur, 91.

22, Stuart v. Richardson 1806 Hume %903 Stewart v. Clyne
1851, 9 8, 3823 1833, 1l 5. 7273 1835, 2 8. & McL. 453
algo ginclair v, Brgkine 1831, 9 8, 487,

L S TE IR

2% See Sloewert ve Clynes Sinclair v. Yrskine cit. gupras
aleo Slhuart v. M'Teod 1901, 9 S.L.T. ps 1923 Bell's
Principles &, 184,

24 Fego Hoslery (1845); 8ilk Veaving (1845); Factories
(numerous - the latest statute, in 1961)3 Coal Mines and
Quarries (several - the latest statute being that of 1954)
The existence of a Wages Uouncil order under the Wages
Councils Act, 1959 must not be overlooked.

25, See G.H,Di. Fridman - The Modern Daw of Employment,
(1963), pages 390 - 405 inclusive, for & useful collect-
lon of exemples of statutory control.
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the actual amount of work done {l.e. piecework) or (b) in
relation to the period of time gerved by the employee,
This divieion also ralseg bhe guestion as to vhebther an
employer wmust provide work,

In the case of Y"piecework® the princlple egltablished
seems to be thalt an employer is bound to provide constant
employment whilagt the contractual wrelationship ls in

20

force, In the latter case, he is under no guch oblig-

ation to provide workgv and, furthermore, he cannot make
any deduction for idle time. If the employee is merely
Ygtanding by a machine for a proportion of his woxrking
shlft this makes no diffevence -~ he 18 entlitled to his
full rate of pay Tfor the whole period of the working
ghift,

It is =mocepted, however, that there may be clroume
stances in which there is an implled obligation upon ‘the
master to provide work e,ge. if the employee ig an actor
or othex pai&'publiewparformef, then his interests fequiré

that he be given the opportunity of appearing before the

26, Bell'a Pfineiples 8, 1923 caudeqbeaﬁh Coal C0es Ve
Drylie 1886, 3 Hhe.Ct.Rep. 3 at ps Llj lurner Ve
Goldum&th 1891 1 Q.B. 544, |

2Te Lagerwall v. Wilkinson 1899, 80 L.T. 55; Turnexr v.
Sawdon 1901 , 2 7K, B, 053,
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public ag thisg is essentlal to the bullde-up and mainten=

28

ance of hils reputetion. The Inglish cases give most

help on thils particular point, upon which it is submitted

thet the law ian both counitries lg the same. In Turner V.

29

Sawdon the court held that a master comults no breach

of comtract in refusing to glve his servent any work o
do, 80 long as he pays the agreed wages. The problem of
an implied term in “piecework" contracts was menitioned

but not decided in Davies ve. Richard Johunson etc.gjo

where Luzmoore 4. was, however, prepared (o agsume 1i4s
exlstence.
The question as to when wages are payable is a nost

imporbtant one. Do wages accrue de die in diem oxr as a

unum - guld payable at stated intervals?

Where the contract is for a perlod of some duration

23, See particularly Clayton v, Oliver 1930 A.C. 209
99 LadeKeBe 1653 142 LT, 5855 46 T.Le.R. 2503 Marbe v
Ceorge Edwarde g Bbd. 1928 .1 K.B., 269; 96 L. KeBs 0803
188 LT, Bls 45 TahsRe 8093 Buaning v. Lyric Theatre,
TL N.T. ;96* Gollier v, Sunday Heleree thlz&hﬁmgwbo.
1940 2 K,B. 6473 164 L,T. 103 109 L.deKeBe 0743 57
LTeliaRe 23 Turner ve Goldsmith 1891 1 Q.B. 5443 60
LedeQeBe 247,

29, 1901 2 K,.B. 653 applying Bmmens v. Ildexrton (1853)
13 (eBe 495, The use of the word "employ" does not
involve an obligation upon the master to f£find employ-
meat or work.but merely bto keep the servant in his.
employ in the sense of paying him wages,

30. (1934) 51 T.h.R. 115,
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with wages of £X per year, month or halfw-year, then the

31

unun quid theory is preferved. There seems 0 he no

doubt that thils rule does apply to the domestic or agri-
cultural sevvant engoged for & term or terms - the wages

belng rogarded as a unum guld and the right to demand

paynent thereof does not arvise wntil the completlon of
the full ﬁerm.32 Payments o account may always be made
at lntervals vhroughout the term,

Tn other cases (and particulaerly in the case of the
contract of service at pleasure) wages acerue from day to
day and fall to be pald at intervals, whether in terms
of the agreement itself or in accordsnce with the cusitom
applicable in the particular establishment. Usage between
the parties may help to show what their agreement really
meanS»BE

There may be a custom which is appilicable within a
particular trade vhereby the employer ig able to retain

2t credit or in hand an agreed portlon of the wages (for

ThS

gla See Hoe v. M Byan and Aula 1867, 5 M, 8l4; Bosion
‘Tleshing Cq. AnaoiI 1888, 39 Ch.D, 3595 and Bugl Lon Ve
Thompson 18699 T TP, 330

2. See Douglas v, Avgyle 1736, Movr. 11, 102,
5%

hicd

RPN B P  SRTRDE

» Maegill v. Park 1899, 2 P. 272 (pertlcularly the Lowd
Pregident's opinion at p. 275 where he stresses the need
for a terminug a guo -~ l.e. a date from which the
contract must be taken to have run - if the de die in
dilem principle is to apply).

! S

o

4

o
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example, one week's wages 1is quite usual in the shiphbuilde-
ing and engineering industry) during the subsistence of
the contract of service., This ls known as "wages of lying
time"., The purpose geems to be to enable an employer to
protect himself against sudden desertion by his employees.
This custom will, after proof to the court, receive effeot

As regarde Ypiecework" it seems that wages vest on
the completion of each piece of work, even although they
are payable at sfated intervalﬂo§4

So far as the possible application of the Apportion-
ment Act, 1870 (or any later statute on this topie) to
employeecs' wages was concerned, it will be recalled from
Maogill v. Parks® that although the point of the spplice
ability of the Act was argued on behalf of the defenders,

the court ignored this question completely.36

54+ Yarburton v. Heyworth 1880, 6 Q.B.D. 1.
35. Cit. gupra.

36+ The English common law rule of non~apportlionment of
wages ia 1llustrated in the old case of futter v. Powell
(1795) 6 T,R. 320 where a seaman died on voyage from
dJemaica to Ingland and it was held in the circumstances
that payment was only due if Cutter had completed the
voyage. Payment here clearly depended upon the completion
of the voyage and it may be that this type of contract
was & gpecial one.

The matter was very fully discussed in | Mariartg Va
Regents Garage Co.p, 1921 1 K.B, 423 (Director's salary
was apportionablie). Whether a servant is entitled to a
proportion of his wages depends upon the contract of
services Otherwise, it appears that no apportioument is
poseible dn English law, until the House of Lords (ox
poerhaps the Court of Appeal) support the dicta of
MeCardil J. in the Morisrty case, equating the position
gouth of the border with the more equitable rule which
geems to be accepted at Scotitish common law.
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Interest accrues upon wages Ifrom the date upon which
payment is due.37 phould the amount be unspecified then
interest will run from the date upon which the debt is
validly consbtitubed,-C

The liebility for payment resits squarely upon, the
master. Any worke manager or foremen oxr other person with
power to take on or engage employees incurs no personal
liability vie-d-vie wages,59 unless, of course, he acts in
an indlvidual capaeity (Lfor example, the Agent assuming thi
rdle of the prineipal).

In the speclal case of merchant shipping the master
of the ship is always responsible for the payment of the
wages of seamen who are signed on by him.

Where an employee does extra work, that ls to say
work outwith his ordinary sexvice, the question arises as
to whether ox not he is entitled o payment therefor?

From the opinions in two older cases,’C there has been
evolved a general rule that where the employee was bound

0 give his Whalé time to his master's business: and the

57, Mansfield v. Scott 1831, 9 8. 7803 1833, 6 W.S. 277.
38. Walloce v. Geddes 1821, 1 Sh.Ap. 42.

39. Nebonie v. Scott 1815, Hume 3533 Cullen v. Thomgon's
Dry. 1662, 24 D. (H.L,) 10, 4 Macq. 424.

40. NMoney v. Hannen and Kerr 1867, 5 S.L.R. 323 Lathen v,
Edlnburgh and Glasgow Reilway Go. 1866, 4 M., 1084. (See
Tord President M'Neill's opinion, in particular.)
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particular work done was suitable to the particular type
or character of gervant and the nabture of the employment
no extra wages would be due to him. This meant that an
enployee could only succeed in hig claim if he could prove
some agreement or gtipulation governing extra pay for
extra woxk. Wevertheless the old general rule mentioned
must not be overstressed - it is mervely a guide for the
court in veaching a decision - and indeed in modern
employment practice today it 1ls probably more accurate %o
say that, apart from custom, there may well be a strong
inference or lmplication that where exitra work is needed
and is performed then there is an implied obligation upon
the master to pay for i,

Where Yovertime" is worked, the position in modern
lndustrial velations is that the days etc., for working
overtime and the vates of pay applicable sre generally a
matter of agreeménﬁ between the trade unlons concerned
and the employers. Otherwise, the matiter ig settled by
the cusitom of the partieular trade or by the custom of
the particuvlar industrial establishment.

The Ywhite-coellar® clewvical worker or profescsional
employee may usually fiad that there is no remunervation
for extrs work, but that he or she will veceive a payment
of a fixed amount (e.g. five shillings) to meet the cost
of a meal and expenses inclidental to the performance of

the extra work.
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Lliness of gervanit- The contractusl relatlonshlp

between wmagter and servant may be berminated by illneaae41
If not so terminated, the guestion to be resolved is whether
the employee can claim wages duving his illuegs ox whethor
the employer can reduge the wages or pay no wages at all
during the period of incapacity. It is true that uwnder the
modern welfare state the incapacitated employee will regelve
sickness benefit and others under the National Insumrance
Acts and 1t is also very often the case that an arrvangementd
ig mede between an employer and an employee who isg in
recolpt of full wages that any benefit payments recelved
by the employee will be handed over by him to the employewr,.
But this arrangement does not affect the legal quegtion of
Liability ox non~liability for payment to the employec
during illnessg,

Staim43 and Erskime43 take the view that wages suffer
no abatement and this scema to be supported in two older

44

68 es of which the earlier one, White v. Baillis concerned

41, See chapter 4 post on Termination of the relationshipsg
and Manson v. Downle 1885, 12 R. 11035 also Weatwood V.

Sl

SelMele U0s Libdle (Osile) 19%8 S.N. 8.
42, is 15, 2.
4%. ili, 3, 16,

44. White ve Bajlliie, 1794 Mor. 10, 147. Thompgon v. Millle,
1806 Mor. (voce lMuitual Contract) App. 4. See also M'Lean V.
Tyfe, 4th IPebruary, 1813, ¥,0., por Lord Meadowbanlk.
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master and servant. Hewre the Court held that a farm
servant, hired for a year, was entitled to full wages fox
that period although he had beon incapacitated from work-
ing for eleven weéeks within the year.

In M!'EBwan v. M@lcolm45 it was declded that where the
disability to give the services required arose through
fault ow migaonaucﬁ of the gervant, he had digabled hime
gelf from perforvrming his part of the contract and he could
not call upon the master to pay wages Lor the time of
disablement. 4 special statutory provislon applles this
geme principle in the case of merchant seamen.46

Where the contraet is for saiviee for a term owr
terms, with wages accruing at the end of each term as a
unum gquid, then the wages payeable for each term do nov
suffer any abatement.47

Where wages are payable according to the actusl
giving of service by the employee, then he is not entitled
to any weages payment for any period during which he does
not serve, Should the wages be calculated on a time basgis
(eege at an agreed rate per hour or per day) wages ave

normally only payable for the time served. Where the

45, 1867, 5 S.Li.R. 62,
46« Bee the Merchant Shipping Act 1894, s, 160.
ATs Hoey v, M'Bwan 1867, 5 M. 814,
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wages ave stated to be or understood to be at a cerbvain
gum per week or month (or longer) it seems that the
wages will coutinue to accrue, unless the counbracv, is
terminated by notice or by the fallure of the employee

48

o attend at his place of employment. Cugtom may play

an imporbtant part in this matiter - for example, as Mr.

Umphergton says,49

in parts of Scotland the agricultural
gervant, hired for a year, is entitled to full wages if
not absent from work through illness for moye than six
congecutive weeks during the year, disregarding the

total length of time of his absences throughout the whole
yvear, It is thought that this custom s6ill holds good in
modexnn times,

No eclaim can be made for wages during a period of
illness which began before the date of commencement of
the service and ended after that date. The reason Lor
thig is that the entering upon the service is a necessary

preliminary to the earning of wag@soBO

Yedical Attendance and Medleines~ The masgster ig not

obliged to provide medieine or medical attendance during

48. Hee Umpherston op. ¢it. page 65 and footnote 2 thereat
49. Ope, cit. pages 65 and 66, |

50. See Comaesky v. Jeffrey, 1887, 2 Guthrie's Sh.Ct.Cases
3535
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the employee's illuness, even although the injury was
pustained in the master's sexrvice or the employee reglded
in the magter's house.51

If; however, there is a duty of protectlon owed to
an employee, then it would seem ‘that the master is obliged
0 obtain medical help or to notlfy parents of the
employee timeously, so that medical asslsiance can be
obtaine&.ﬁg

It ig also to be kept in mind that the negleet by a
master o obtaln medical agsigtance for an injured
employee, who is subjeet to his control, may well be a
Jbreach of a legal obllgatbion owed to That employee, with
the result that the master will be liable iﬁ.dmmagew653
The most interesting case on this question is that of

L) r-A“' (A *
M'Keating Ve Frame,)’ where a female employee died from

double puneumonia and the employexr's attitude in the
clreoumsstances of the employee's serious illness seemed
to be extremely heartless. Lord Ormidale, in the course
of explaining the master's obligatlon, staﬁed55 the

magter's position thuss-~ It was the duty of the defendon,

bl. Bellen v. Normen 1829, 4 O, & P, 803 and Mlitchell V.
Adem 1874, 1 Gubthrie's Sh.Ct. Cases 361, S

52, Jeifrey v. Donald 1901, 9 S.L.T, p. 199; see also
M'Keating ve Frame 1921 S.Ce 3820

55. See Laylor ve Hill 1900, 7 S.L.T, p. 318 and M'Keating
Ve Prame, eit. supra,

54« Cit. gupra. at footnote number 145.

b5« Bec page %89 of the report on the case.
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I do not say to provide medical attendance for the givrl,
but to obltaln for her the medical assisbtance b0 which she
wans entltled by calling in her panel doctor, . . . and was
thug in breach of his duty at common law to take such
gtepe to relieve the givrl as were reaponable and practic=
able in the eclircunstances". It was held that a relevanb
case had been made out to send the case Lligell for wtrial
by a Jury.

it ls open to the master, though it is wmost unusual
end unlikely to be met with in modern praciice, to under~

ol

gake Liabllity for medical attendance, whether expressly

or by implioatien.56

Where he does s0 the tesgt of his
liablility is the extent of his undertaking.

A claoinm for wages lg regarded ag being subject to
the triennial prescription, which means that 1t must be
pursuwed within the period of three years Lfrom the dave
when the clalm emerges, otherwise the clalmant would only

be able to prove the obligation to pay by relying upon

the writ or oath of the employer057

56, %eLVMganomeql v North British Rallway Company L1878,
5 Re T96.

57. Dunn v Lamh 1854, 16 D, 9443 Gobbi v. Iamzaroni,
1859,721 0. B B0L; and on the questlan ‘of defences 4o a
¢leim for wages, as well as popdible coun&e?elaimgg
gee Umpherston, op. cit. pages 7379 inclusive,
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Prucks-~ The common law velating to wages has been
modified from time to time by various Truck Acts. The
statubes which are curreantly in force are those of 1831
1887 (an amending Act), 1896 and 1940, (Lhe 1940 Statute
beilng o "remedlal® form of statube which was pagsed %o
avold a gpate of actions bhased upon irrvegular agrecmenis
coverling deductions from wages58)9“thege being desligned to
svrike at the system of Yirueking". This system cecnabled
unscrupulous enployers to btake advantage of thelwr employ-
ees by foreing them to buy at shops owned by the employers

[ g
or at shops in which employers had an iﬂﬁeresto)g Iy is

necepsary to mention the Acts as these are still in for

Q

e
and avre complemenbary +to the common law. Lt i wrong to
inagine ox suggest bthat all employers prior to L1831 ov
1896 were unscrupulous, yet 1t did become obvious that
certain employers were acting unfailrly towards thelr
employees, The possibllitcy of this practice spreading had

50 be negatived and legislatilon was the only method

58, See Pratt v. Qook, Son & Uo, (St, Paul's) Tid. 1940
AeCo 4573 [1940T T 813 L.R. 4103 2nd 56 Talieils 36%.

59, Foxr an intervesting historiecal survey of the system of
"trucking® see the recent work by Professor George W.
Hilton "The Truck System® (1960). Truck legislation is
Tully discussed in Chapters IV and V of this work and
some very interesiting comments on the 1831 Act (which
Professor Hilton conslders bo have been in inefféctive
statute) are contained in Chapter VI thereof. See also
the Karmel Committee's Report of &7th Mawch, 1961, upon
proposed changes in thils branch of law.
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(whether it was effective or nov is probably still an
open questlon) by which it could be done. The Acths,
therefore, providea for payment of wages in coinage of
the realm, subjeet to deductious foxr certaln approved
services (see the Truck Act 183L, seection £23).which were
governed by o written menorandum or sgreemeny. The 18906
Act permitted certealn further deductions for late-coming,
gpoliled work and the like, provided detalls were exhibite
ed or notified to employees enabling them to. check the
ground upon which the employer was claiming to make the
deduetion and the actual method of calculating the
deduction which was claimed or nade.

Several cases have grisen from btime to time on the
application and interpretation of the Acts and mention is

60

made hereunder of the main Scottish cases, It is con-

gldered wnnecessary Lo elasborate this question (which is
mainly one of statute law) as it very fully dealt with in

61

the leading textbooks ™ in Industrial Law.

60, See Cowdenbeath Coal Co. v. Drylie, 3 Sh.Ct.Repts. 33
Pinlayson ve braidber Quarry 0o. 1664, 2 M, 12975 .
M'iucas ve Campbell (0.H:) 1&9?, 30 §.5.R, 2263 Penman v
ife Qoal o, 19%5 8.C¢. (HuLie) 395 and, more recent 1y,
Duncan v, Motherwell Bridge & Eag&meefinp Go, 1952 54,7

43 ° 39,)2 quG 1)11

61l. Bee, particularly, Mensfield Cooper and John C. Wood
"Outl&nea of Industrial Taw®y Batt - "The Law of Magter
and Servauty and G.Jlul. Prldman « %"The Modern Iew of
Imployment®,

........
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Ho major change in the nmethod of payilng wages to
workpeople was made until Parliament passed the Fayment
of Wages Act, 1960 (afber various Rills by private members

had been attemphed, Lollowing upon the Pye Radio Cage in

England in 1956), The preamble to this statute calls 1t
Ban Act to wemove certain restrictions imposed by the
Truck Aets, 1831 to 1940, and other enacitments, with
respect to the payment of wages. . %

There is little doubt that with a general improvement
in economic conditions after the gecond world war more
and more of the ordinary people in the lower middle class
and working class bracket were in a position to save
money and perhaps invest 1t in bullding socletlies, Defence
Bonds, National Savings Certificates and the like. The
bank account (whether in a Joint Stoock bank or Trustee
Savings Bank) was becomlng mbre populayr, Adninistratively
it was an adventage to employevs to pay dirvect to employ-
ees’ accounts with a bank. However, this is probably not
the maln reason for the statutory departure in the 1960
Agt. Unfortunately the ecrime gtatisties (partioularly
theft, robbery, house-breaking with intent o steal elc.,)
appear 0 have climbed steadlly from the 19508 and still
continue to do so in the 19608, Attacks upon wages
clerks, office safes, banks and even mail +trains have

become such & vegular feature of our modern way of life
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that it is little wonder that the world of commerce and
industry now almost classify these actings es a form of
ordinary business wisk or hagard. Accordingly, some
method of payment other than cash had to he sought. The
1960 Act stilpulates Tor payment by cheque or money order
or postal order ox by payment into a bank sccount. As the
62 (s3

2l
L1

statute only became effective on 2nd December 1960 ai
nonths after 1t was passed) it is perhaps too early a3
yet to attempt a reasonably accurate assessment of its
effects The provigions of the statute are nolt obligatory
- aay method of payment under the Act regulres the clear
consent of the employee.

The trade unions took a stend agalnst this legig-
lation when 1t was fivst proposed, upon the pretext that
to pay thoe workman in a form othew than cash was an un-
warranted break with tradition and, moreover 1t might
well be a breach of privacy -~ becausc the personal
delivery and confidential natuve of the pay~packet was a
gsafeguard to the worker., He, and only he, recelved 1%
and digposed of it. The suggested replacement sysben
might, they said, allow others to obtain information
about his wages. It is dlfficult to see any real

substance in the trade unlons' arvgumenbs. However, their

™

62, Except for gection 4, which operated from 2nd July

o B
1960,
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fears were calmed when it became obvious that the consent
of the employee was ragulred as a condition precedent

before a change in method of payment could be made.

Local Custom or Usage quallfying the agreements-

Where local custom or usage ie being relied upon %o
gsupport an implied bterm in a contract of service, it 1s
necessary that the custom whiech is being averred wmust be
Panifornm and notorious® in the 109&11@3.6§

ihilﬁ‘ it is undoubtedly correct to say that custonm
may define or may modify an obligation or texm of the
contract, nevertheless it cannot be made use ofén an
attempt bto crealte an additional or new obligation or term.
If custom is excluded - either implliedly or expresaly -
when the contract is entered into then it cennot be relied
vpon at all for a proposed or alleged modiflcation of the

contract.

Hegent developments i~ Some congiderable changes in the

relationship of employer and employee are proposed and

contained in the new Contracts of lmployment Act, 1963.64

63. See Morripon ve Allardyce 1823, 2 8, 587; and dicte of
Byles J, in JFozall V. Internationsl Leond Credit CO@ 1367,
16 Led. 637 and Chaonell. J. in YMoul®t v H&lLJd&V Tis98]
1L QeBs 125 at p. 129,

64 1963, chapter 49, This Act vecelved the Royal Assent
on Jlst July 196%, but 1t did not come inivo operation
until 6th July, 1964, Tollowing upon the issue of the
appfOpr¢aLe commencing order, being Conitracts of Employ-
ment Act, 1963 (G@mmencamenhs Order, 1963 (No., 1916) made
on 27Tth November, 1963.
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This statute now introduces minimum periods of notice by

employer ond employee65

66

and makes provision for wrltiten
particulars of the terms of employment to be given to
the employee. The statute also excludes certain categor-
les of employees, of whom dockworkers, ships' masters and
apprentices in the sea service are the main examples. Nor
ig the Crown bound by or affected by the statute.

The above-mentioned provisions relating to statutory

minimum perlods of notice are more fully dealt with and

explalned in chapter four hereof.

65, Bee section 1 of the Aet,

66, See gection 4 of the Aot.
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Chapter 9

Gomaon law dutles, obligotions and remedies
of the enployer and employee in reladion to
(1) ecach othoy and (14) $hizd pariics,

Pavt (1)

SN PR TS DOR W LT

(1) Pmplovee's dutics and obligations generallyse

Thowve are gertaln general dutien and obligatlons
which the cowmon law places upon the omployee, ariping
from the oreailon of the contractual wvelatlonehip. It
ig necegsary to oxamine these in some detall and
coneider how, 48 at all, thepe dutles and obligatio:
have saltored in modern low and practlce, vigge

() Ynter into serviee aud continue in it

The caployee i obliged Yo enter inte the gsexvice a%
the sgreed vime, obtheywise he becomes 1liable in demagen
For breash of contract, He connot compel the employer to
nooeps a subssltute Lop hbm, op the wule of delectug

_ K|
pergonae is duplied In the contract.” ALY

-fZB

® ooty upon
the serviee, the vegquirvenont 4n thot the sorvant chould

eontinue therein, wnbil sueh time ap the contwract iltpelf

e Compbeld ve Frice (183%1), 9 8. 264.
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ia legally Gorminated® or wntll the moster 18 in breach
of conteact, when the servant wvill novmelly be justified
in leaving. Any desertion of the serviece would repultd
in o forfeivure of wages, ag well ag enabling the master
o sue (1f he deomed 1% prudent and/ow worthwhile so %o

do) for breoaoh of contraod.

(b) Buowiledes of wvork snd perform it corefully.

When the gervant takos on his partioculayr cmployment
he in held 4o be givimg an sesuronce or guaranbee to hio
employey thabt he is competent to perform the tasks cuotome
apelly to be executved withian the partiocuwlay type of employe
mente Heo {(i.e. tho employee) must ezoreise all reesonsblo

7
ecare end dllipgence in the porfevmance of his work.” The

maxin applicable heore io ppondet poritiam ortio.

% follows fvom what hag been naid sbhove that if one
employee i roguired to worlk with valuable materdalg
velonging to hile enpleoyer, whilst smobther enployec works
with inferior materialo, then o groatey degree ¢f care

and dlligenee 1o reguired fyowm the £irad emplaye@.4

A, Rk B

2o Bee chepter 4 infre on the subject of Terminntlon.

3¢ Bee poxbiculorly Bell's Principles secn. 148-150C aad
154y Brohine 3,5,103 Harmoer ve Cornoliuvg, 28 Ted.CoF.
§5 (1858); dicka of Wilken J. approved oi by Lord

Compbell in Cuckson ve Btones, 20 DedeQe.Be 2%

4. Bee Bell's Commentarles, vol. I, pagoes 488-4905 and
Hinehoy ve Adom (1870), 8 M. 993,
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The rule is the same whether the employee is hilred %0
discharged a particular office ox perform a particulayr
tagk. Incompoeteney of the employee will free the employer
from his own contractual obligatian,5 unlesgs there ig an
acquiegscence in the situation by the employer himself. He
may hope that the employee will learn eventually to do his
woxrlk reasonably efficiently. On the other hand if the
employee Lrankly discloses his incompetence but neverthe-
legs 1s engaged, the master cawunot break +the contract on a
plea of incompetenee,6 becouse the now test becomes the
reagoneble exercise of the actual skill which the employee
POSSesses.,

The employee 15 always required to exercise care in
the handling of property belonging to his master, any
failure in reasonable care rendering him liable in damages
for any loss suffered by the master.7

Nor does the sexvanlt guarantee his magter's property
agalnst all risks, There is no liability upon him for any
loss caused, for example, by inevitable accident or

damaum fatale.

5 Lrskine %,3,163 Bell's Principles sec. 154.

6s Gunu ve Romsay (1801) Hume's Decisions p. 3843 Bell's
Principles loc. cit.

Te Wallker v. The British Guersntee Association (1852) 18
QeBe 2773 ©Dee olpo Pankton 1,20, 213 Brekine 3,3,16.
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(¢) Be respectful and obedient.

It is an employee's duly to be wespeectful vo his
employer at all times. Insolence provides a good ground
for dismissal -~ though the test of iunsolence hag 1o be
velated to the aotual-relaﬁionahip between the parties as
individuals, e.g. 1t may be eagler Lo establish insolence
from o menial servant than from a qualified empleyeea
(whose qualifications may, indeed, be superior to his
employer's), who may be -~ firmly, but tactlessly -
guegtioning his employer's opinion or view on a technlcal
matter.

Blatant disobedlience is, however, qulte another
matter, Any wilful refusal to obey orders or any sction
committed in violation of orders may generally, and usually
does, amount to a major breach of contract Justifylng the
employee's dismissal (provided elways that the order waes
lawful and that the employer had a right to give it and
perhops also, following in thin respect the English legal
view, that it was a resgsonable order in the circumstances).

The trend of the cases illustrates that each side
must act reasonably and with common sense., This is an
understandable gulding principle in modern inmdustrial
relationahipa between employer and employeaa-but it may be

extremely dilffioult to follow in practice, where there ils

8. See Fraser, op., cibt., page Tl.
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a voeeclferous "hot-headed® olement on one side and an
arrogen’ and unbending attitude on the other side. The
result could be a lengthy stoppage of work with each side
being ap gtubborn a8 possible, Therefore, the strict
legal course may not always be the most sensible one %o
take 1n the cirvcumstances, Compromise, without loss of
face, very often pays handsome dividends.

The employer lig not obliged to give explanations or
reagsons to the employee for any general order oxr ilnstruct-
lon or particular order or instruction. It ils quite
sufficlent that the order ig lawful and is one which would
normally be expeeted Lrom the employer in the pariticular
type and scope of employment, Nor, indeed, may the
employee reiuse to perform the ordered task umitil explana-
tions are given to him.g

In a well~kunown English cas 5,10 the nagter was held
Jjustified in dismissing a housemald who pergistently left

ig household, againet orders, to vielt her slek and dying
mother, Three of the older Scottish easesll illustrate a
sinilar approach by the courts here, where again there wag

disobedlence (after due warnings) to she -lawful orders of

9. Thomson ve. Dougles, Hume's Deecisions 392 (1807).

AR R S S

10. Turner v. Mason (1845), 14 M. & W, 1123 2 D, and L. 89

1l. Tlder ve Bennet, Hume's Decisions 386 (1802)s; Hawilion
Ve M'Lean, 1824, 3 S. 2685 and A. v. B, 1853, 16 D, 269,
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the employer. It is submitted that the wmodern eouris
wonld take a more humene vilew of the circumstances,
particularly in cases of the Turneyr v. Magon type.

It does not seem to be a valid defence for the
enployee to say that he disobeyed his magter's instructions
a0 as 0 benefit hig master or Lo say that his conduet wasg
due to over-anxiely or over zealousness.

Should the employer oxder the servant to do something
which ls morally or legally wrong the courts will recognisc
that such an order -~ unlawful or immoral - cannot be Forced
upon the gervent, Disobedience in sueh a case will not
congtlitute a ground for the employee'ls dismissal, nor will
the court impose on the employce any penalty or other
award in respect of his non-performance. Of course, any
agreement by the employee to do for his master any act
which is illegel or immoral will usually result in both
employee and employer being held liable under the criminal
law as well as in damages under the clvil law. It is 1o
defenee to the employees to plead that he was ordered %o do
the particular act by his master.

(4) Time durine whilch employee must work.

Where the contract specifies the times during which
the employee is to woxk, then any gquestion between %the
parties becomes a question of construetion and inter-
prefaﬁiun of the contract itself., If nothing le sald in

the contract then the length of +time of employment £alls to
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be decided by reference to the custom or usgage of the
locality or of the particular egstablishment ox, failing
21l of these testsg, by reference o what is a reasonabhle
time in the circumstances, This wlll vary accovding ©o
the nature of the work involved awnd the status of the
employee concerned.

It is esgentlal that the pervant attend punctually
at his place of employment and he must not be absent with-
owt lawful cause ox exeuae.lg Any failure to do o may
lead, in wmost circumstances, 4o dismissal of the employce,

It seems to be accepted that when a servant is under
notice from his employer or ig "working his own notice® he
ig entitled to some Hime off to look for another situsaition
Ag the legal reguirement of notice is primerily designed
to enable the employer to obtain a replacement and the
employee to obtalin alternative employment, some reasonable
freedom of movement is to be allowed. The authority fow
this proposgitlon is baslcally an old luglish casegl3 in
which 1t was stressed that absence by a servant to seek
other employment did not Justify dismlssal,

The employee himself must scl reasonably in the

matter, 20 as not to cause eny unnecessary inconvenlence

12, See chapter 4 infra, on Temminatlon of the relation-

13Z See)p&rtieularly R, v. Polesworth, 2 B and Auld. 483
1819).
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to hils master,. e.g. 1f the absence can be arranged during
a s8lightly extended lunch-hour period this is quite reason
able, rather than have the employer lnconvenienced during
& pariticularly busy mornlung or afternoon period.

Where the employee lis not under notice he must ask
permigslion from his master hefore absenting himself forx
interview oy for the purpose of secking other employment.
Whilet he is not bound to disclose the reason for his
intended absence, nevertheless he must protect himsell Dby
obtaining a proper permissién.

(e) Kind of work he must perform.

The obligation upon the servant is o pevform the
kind of work for which he was engaged, There 1ls no
obligation upon him, in the ordinary case (i.e. apari
from an emergeney) to perform some other type of work or
to act in some other capaclity. Obviously, this question
ap to what is a different type of work or a different
capacity from that which was countracted upon between the
parties, is one which can give rise to innumersble dige-
putes between employer and employee.

Lord Traser amya14 that a general rule has been
evolved to the effect that although the work demanded Ffrom

the servant may not be within the precise line of hig

4. Op. cli. page 78,
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contract, yet if asked of him during an emergency, his
scruples to do it will not he listened to and he will be
gullty of disobedlence.

15

Mr. Bell suggests™ that orders lnfevring trifling
deviations from the line of duty form no grounds of
objectlon in favour of the employee, so lowng ag these
orders are not constently repeated, DIut if the deviatvion
ie substential or takes place on numerous occaslions or if
the employee is pleced in some personal denger then the
Court will protect the employee by upholding hils refusal
to perform.

YMoreover an employeé cannot be obliged or compelled
to work on a lower status than that at which he was

16 which

engaged.,. There are several older Scottlsh eases
support this viewe I{4 will be apprecilated that 1f the
servant is taken on for +the performance of general duties
{perhaps, Ffor example, on the basis of an uwnskilled
labourer) then he or she can be ordered to perform any
lawiul task within the scope of that general employment.

There ism no room for a demarcaltlon dispute (in theory)

between the employer concerned and the parvicular employee

15. Principles, sec, 176.

16. See, inter alia, Guan v. Rameay Hume's Decls, 384 (1801
Sluart v. Hichardson, Hume's Decis. 390 (1806):
Thomson v. Dovglas, Hume's Decis. 392 (1807); and
Bogs v Pender (1874), 1 R. 352,




Qo
Cn the questlon of wisk of povsonsl dangey og

riodonee, Juedlfylng rofusal Lo obey an opxdor Lfrom tha
mentar, refereonce may be made o cortaln of the oldew
ﬁ&ﬁﬁﬁ»l? The bost seoms B0 be that the misk invoeived
1g net fedyly within bhe contemplation of tho contenod

This approach U0 the guestion has heenn contiaucd

in medern law end 1t is furthor illustrated by seversd

notable enses, both Inglish snd Scotiish, of vhich the

L ¥ :31 5:3 .
three exanples guoted below™™ are perhaps the mosd

outatanding and well-known.

AT TRy

........ e L) o A T A s TR

17. See Tupnor ve Mogon (10845) 14 M. & W. 118p N
Sutheriond Ve Mohllond Redlvaye Co. (1857), 19 D
end Praser = 09 Qite 0nB.k and coses thore

10048 393
citade

18, Boe particewlerly «
Hlooting Ve Tramo, 1921 8.0, 382 (en oxdew 40 a
domontle servant 0 g0 home when she wes too L1l %o
move fyom her bed was quite uwnrensonable)s

Qttoman Bonk ve Chalardgn [1930] A.C. 277 (en ordey
to an Armenien employee of the bank cending him bo
Letenbul (then Conssantinople) where hip life was in
dangons  enployeets zefupal o coutinuve serving in
Totonbul end hio subseguont dismivpal. e suceeedaed
In his action Lor wrongful dioniseeld)s

lontrast Dousonron ve Obtomen Bomlk T193%0] A.C. 271
(whews 1% wouy held thet She appellaat, Dousouvouw, had
Tailed o dlocharge the onup of proof upon him that
ndn 1ife wag in danger and therefore his actlion Lo
wiongful dismispol conld not suceosd),

s e



(£) Must conduct himself morally.

The servant must behave himself during the employ-
ment, that lg to say conduet himself in a respectable and
decent manner. He must not do anything which scandallzes
or brings disrepute upon his employer or his famliy. This
is particularly so in the case of #ervanits who are rvesiden
within the employer's householalg(ﬁhough they are a
rapldly diminishing class of employee).

Although ‘the immoral act is commlitted ouwbtwith the
master's houseliodld, this will still Justify dismissal if
the magbter's interests, feelings ovr reputation sre
seriously prejudiced thereby.ao

The misconduct in gquestion must ocecur during the
sexrvice, Prior misconduct does not - unless continued -

Justifly di&miesal.al

19. See Atkin v. Acton (1830) 4 ¢, & P. 208 (justified
dlsmissal of a vesident employee, guilty of assaulting
a mald-gervant with intent to ravish her).

20, Counors v. Jugtice (1862), 13 Ir.C.L.R. 457,

21le Re vo Wegtmeon (1781), Cald. 134.



Moroover, in the absonce of freuwd by bthe employea,
thore is noe obligation upon o servant to dipelose o hip
employex, when he i beling takon on as en employee, ony

matordial faet concerning his character, The prinelple of

vborring Lides has no mpplia&%i@n in the mastor ond
?Q
servent relationship
Dlohonesty la one of the more aommon types of note
of moral turplitude. If an employes ateals his employers
property then he hap broken his controet and mey bo
Aipminsed af oneﬁggﬁ
Any othor act of moral turpitude moy Justify dlae
missal, although o progseeution hed not been o conld not
ba tekens for axemple, the use of obseene longuege by o
sutor to his master's children juptifies bhie immediote
&iwmiwsa&g§4 oy gross minconduet in the droeatment of
fomale workors on & farm by tho foreman, thereby cousing
guarrelo otc., with his wife and conseguent interruptions

f-) “;
of worlk,*”

220 fes Pletoher v hrmll, 42 LiedeleB, %gg ana adoo Hondg

Ve Blmpoon daweobt & 0oe Tibde (1026) A4 W TeRe 2053
2loo D0id Ve LEVEr Urofes dbde, 11952] A, @¢ 10,

2% B@ll‘m ?mimaiplea gecs 178 Turner ve Robingon (1653)
6 Go & Po 15; Smith v Thompoon, O Gels 443 L0 LedelaFe
iﬁ%aj (:%age)s ‘mem.um Ve igo?g""‘“f "wmmmc-rm.m (1867),

> Jie Iahjo 6()@0

24+ Mathoson ve Voeslionon (I832), 10 8. 025,
250 Gredm ve Sonderson 1864, 2 M. 1278

o
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Intoxlecation is another example of improper condwcts,
Before dismissal lg Justiflied the iantoxlcation must be
habitual or frequent, unless of course it can be shown
the't one particular instance was of ilitself of such a

gerious and aggravated charactem26

as to Jjustify dismlssal,
It is always a quegtion of circumgtbances as to the
extent of lntoxlicetvion which Justifles dismissal. Not
only dis the degree of intoxication and its frequency to
be looked at but, in additlon, the position of partles
and the nature of the service should also be oon@ider@d,27
The bagic general test s bebtween employer and employee
would be whether the state of intoxication interferocs
with the proper function of the employee's duties. If it
does ‘then he may be dismissed.

(g) Revealine seerets.

In importent manufactures or processes or trades the
master may have pome secret or hildden method of manufactur
which may be quite unknown to wival traders. His reput-

ation and his business superiority and success will

26, Bdwerds v. Mockle (1848), 11 D, 675 Speck ve Paillipg
(1&225 5 M, and W. 279: Wige ve Wilson (i844) 1 C. and
Ko 72 o

27. W'Kellar ve. Macfarlene (1852), 15 D, 2463 (the masber
of a ship dismissed for drunkenncss in a fowveign port
relngtateds and told net to carry spirits chroad; dige
obeyed; inecapacitated by drink for part of homeward
voyage; held bto have forfeited his wages in cone
SEQUence ).
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uvonally depend upon that procasn, which he degimzes o keep
geeret and in vegoerd to which the lew will give him &
moagura of protection. Vhen an employvee is engoged 16 10
not uwnuovel in certaln trades oy monufsctorlies o regquixe
him to meintain o strict allence as o the moebthods oy
procceses veed by his cmployer. Ii he should breal thab
wndertoking wirleh he hog glven then he wmey be Lloble in

: . R
domaged bo his mnaster and he may well be dismigned.” "

() torainess belong Lo Eaployer.
During all the houwrg of employment bthe employee's
tdme and labouy belong 0 his mester, By the conbracty

itoelf the cmployer is purchasing the skill, ingenulby

s

wmd labour of the pervent. Theweforo, the sewvant comnes
under a legal obligation (not Just o moral obligatiocn) to
exrert hio slklll, his dngenulty end his labour 0 dhe

00

rmardmwn oy the adveniage sud beneflt of hisg master.

Should the Lirst wagster give his consent Lo the

L rf P AN O, T AL &,

E&Q See Butherfoord ve boglk, 19 Mawvch, 1836 F.C. dury
SAEEANED V0de %3 Ve H8§  and E?VQ%QQO Vﬁeﬁaw.a Triondly

‘i

caav. Ve Housbon, 1900 3 Te 428 8 Sebiale 26le DeE 2LBO

B2 R

ﬁﬁgqp 15 Ve ,aﬁépallﬂ 53 mh.btaumg. De 3@1 B0 the cffoed
Thet 1% 1e npcﬂ we the employer o btake Inberdies
procewedings o prevent dipolosure by the omployee.

A faixly rocent end more well mhn@wm Englieh cany
Illustrating he cmpjggaf”ﬁ romed y of £ajun@*?@ﬁ {tha
faglioh vursjaw of the Interdiot) is that of Hiveo hgda
Vo Park Royal G&Qﬂ@l”jﬁwﬁﬁ@TWLﬁﬁn%ﬁ Lﬁﬂe [39ﬂb] (h. 169

29, THORNDON Ve GAVOLOGE (LOOG) 4 Camps 527 pex hopd

SIS P TR RCREE )

53T EnboTORgh .
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second employment then 1t 18 poseible that the first
master might recover the employee’s wages, bhased upon an
agaeney contract. But if the employee takes a second
giltuation or appointment without the consent of his fivet
master, the correet remedy is to proceed againast the
second employer for loss of service or ageinst the gervant
himsels for breach of contreset. It is useless to clain
the wages from the second employer because he and the
pursuer (L.c. the firet employer) are not parties to any
contractual rvelatlonship., If the wages have already been
rald to the employee i1 seewms conpetbent for the firsd
employer to sue the employee for the amount of the wages
pald to hin by the second smployer.

The wrules noted above will apply whoewre the caployce's
actings ave clearly prejudicial to the Lirst employer,
based on the theory that the "seeond® contrect is ageinet
public policy and therefore 1t is vold and uwnenforceable,

Should the actings of the servant vis-a~vig his
second employment be in no way prejudicial bo his original
magter 1t wonld sceem that the second employment is perfect
ly lewful and the first master cannot interfere.

It is now accepted, in modern practice, that an
employee may btake employment (which is, of course, nons-
prejudicial to his master) elsewhere, during his spare

time, but he cannot wndertake without speelal consent o



98
work for a second master during a period of time when he
ls under contract o hisg original mastexr,

(1) Bound to accompany emplover.

There seens Lo he no doubt that, in certain cases,
an employee must accompany his employer wherever the
latter goes wilithin the United Kingdom and pariicularly
where the nature of the service is personal e.g. & domestic
employee such as a valet, & chauffeur or also & private
gsecretary.  But an employee 18 not bound to go ocubtwith the
United Kingdon, if he does not wish to do $O°§O

Doth Mr, Bell ™ and Mr. Tait ® took the view that o
gervant employed ia Scotland wes not bound %o move outslde
of Sootland « even to another part of the United Kingdom.

It will be appreciated that where the gservant’s

contract is terminated whilst he is sbsent from home he g

entitled to his expenses for the Journey home, Mowveover,
1t is reasonable Lo allow him a certain time during which
o seek alternative employment and accordingly the cuployer
should permit him $o return home at a reasonable time
before the final tevmination of the engagement, for thisg

PUTPOBE .,

30, Tait's Justice - vidé servant; and see also gggﬂyt
Ve Richardson, Hume's Deeis. pe 390 (1806),

31, Principles sec, 180,
52. Qpa clt. (vidé servant),
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Where the work to be performed by o particular
gervant has reference to a place rather than to a person,
1t would appear. that the master cannot remove him to
another place which ig at an inconvenient dlistance fow
the servant. This rule ig departed from during emergencie
(particularly in war-time) when movement of employees
becomes regulated generally by the Minisitry of Labour
(under Essential Works Orders, Control of Ingagement
Ordors and the like) and the actual engagement of artisen
employees leg subject to compulsory regulation by the
gtate.

The place wherse the mester has his work at the tilme
of the engagement is (unlese stipulated expregsly other-
wige) held to be the place where it is implied that the
gervant is to labour. This point was quite clearly
illugtrated in the old case of Anderson v. Eggggge where
all the facts and cireumsitances were carefully weighed
end upon an examination of these the court held that the
female employee concerned could not be compelled by her
master to work at another factory, some distance away from
the original place of employment.

(J) Not to injure the business of his_ employer.

If there is any question of the servant's conduct

cavsing serious harm or logss to the master's business then

33, (1837), 15 S. 412,
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diomissal is Justifled. The conduct here 1is something
other than moral ﬁnrpitude, disobedience or habitual
megligenae,34

A case where the posaibility of causing injury to an
employer’'s business arvises not infrequently and which is
of the species of conduct which we have in wmind in thip
paragraph, is that where an employee soliclts business
from his master's customers knowing that he (the employee)
ig about vo commence in business for himself., The
principle which ia.applied here would seem to be thip -
that if the servant ls soliciting business when the
gservice relationship is at an end then there is no
Justification for dismissal, However, if the service
relationship ig still subsisgting then the master may
Justifiably dismise him and sue for demages for the logs
incurred.sS

If the serxvant engages in businegs on his own
account and that business is in competition with the
buginess of hig master then he becomes liable to dismissal,

even although he can show that he has given full +time

54« Turner v. Robinson, 5 B, and Ad. 7893 6 C, & P. 15
(18335'Tf0reman agsigting an apprentice to emecape +o
America)s wsee also Read v. Dungmore, 9 C. & P, 588
(1840)s end Lacy v. Osbaldiston, 8 C. & P. (1837); also
Amor v. Fearon, 9 A. & B, 548 (1839).

35. Nichols v, Martin, 2 Isp. 732 (1799).
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and attentvion to the master's business¢56

As soon as the sexviece welationship ig over there
ig no vestriction upon the ex-employee from commencing
business on his own account. If he can persuade his
former employer's customers o patronlse his new business
then 1t seems that his old employer can do nothing about
thig. In view of this possible danger it is not uvnusual
to f£ind that somewhat striet restrictive covenants or
obligations are iuntroduced into the contract of employ-
ment itself so as to prevent the former ecmployee from
gsetting up business in opposition to his old master for
a gpecified number of years and within a certain
prescribed area. The question which then arises is
whether < looking to the public interest and also that
of the person claiming to enforce the restriction - the
particular restrictive covenant is wholly or partilally
enforceables If it is too wilde then it will be vold and
guite unenforceable,

This importent topic of agreements in restralnt of
trade is very fully covered in many of the leading

peottish and Inglish textbooks and general reference
27

works and it is not propoged therefore to deal with the

36, Bee Mercer v. Whall, 5 Q.B, 447 (1845); and Hobson V.
Cowley, 27 Ledelix, 205 (1858)»
3T. See particularly Gloag on Contract (2nd Edu.); Gloag
and Henderson - Introduction to the Law of Scotland
Eéth Edn.%; Cheshire and Mifoot - The Law of Contract
6th Bdn.); and Chitty on Contracts (22nd Edn.),
particeunlarly volume I thereof.
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tople in the course of this work, It is sufficient vo
note what geemg to be the broad basie role of both
Scottish and Bnglish law, nemnelys~ that any agreement by
which & man binds himseld that he will not carry on a trad
of any kind, although llimited in space or that he will not
carry on & pavticular trade, if unlimited in gpace, are
both equally bad in law and sccovdingly are quite wvold

and umenfowcaable.53

(2) ¥mployer's duiies and obligations genevallys-

As the law places certain duties and obligations
upon an employee towards his employer so it places a
corresponding set of duties and obligsations upon the
employer in relation to each of hils employees, If is now
appropriate to consider what these duties and obligations
are and also to note in what respects, if at all, they
have changed gnd developed in modern law.

(a) To receive employee and allow him to countinue in
ferviece. '

The master's primary duty is to take the servant into
nis employment snd to allow him to conbinue therein. 2 The

excepblions to this obligation are considered in chapter

38. Dee Frager = op. cit, page 91; and the leading case of
Nordenfeldt v, Moxim Nordenfeldt Guns & Ammunition Co.
(1894 ) A,C. 535,

39, Bell's Principles sec. 1823 Bracegirdle v, Heald, 1 B,

e

and Ald, 7223 Clavke ve. Allatbl, 4 CeBa 538
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perhaps personal violence or a threat of such violence,
“the habitual uwse of intemperate language or acts of
cruelty such as destroy the whole basis of a relationshlp

. : , . 42
whieh should rest upon mubual trust and mutual respect.

. . A%
"he court willl look at the circumstances of each eage‘g

and while the decleilon 1u any one case of this type may
be a guide to a set of circumgstances avising subsequently
1t should notb neceﬂsarily'be xegarded a9 a precedent (it
is an excecding rarity in pracitice to f£ind a reporied
decislon which egrees, in all respecits, with the pariticu-
lar problem in hand). The Court will be concerned Lo soee
that the princlple of "anatural Justlice™ i not trange
greseod by the @mployer.44
One aspect of the suthority which the magter had over
his servant is illustrated by the question of personal
chastisement. Dbrskine took the view45'that the master
had a power of moderate chastisement over his servenis.

Later wrlters have opposed that view because there was no

42, See paritlceularly Bankton 1,2,55; and Spart v. Gairns
Hume's Decisions 18 (1794) as to cruel treatment of on

- apprentice,

43« See I'rasery, 9op. git., page 125 and also footnote (BH)
thereto.

44, Soe Palmer v, Inverness Hospitals Board of Management
(0.H.) 19637 s,L.T, 124,

45, Irek. 113 7; 62,
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need, they said, for o wmaster to have guch power, which
counld be an instrument of oppression. It ig conceded that,
in earlier days, vhen young servants and apprentices spent
thely %lme at the employer's place of work or im his house-
hold some quasi-pavensal suthovity was necessary and the
practice of mild chastisement might at ﬁhat time have been

&ec@ptable4@

but 1t ig submitted that this go-~egalled power
of chastlisement (whether bermed "wmild® oy not) must be
disrvegarded completely In modern times. The same 1is
probably true of the master and appreaticeship relation=
ship also, in which of course in foxrmer days the idea of
personal chastlsement had been morve readlly accepted. It
may be that today the only master with a power to chastise
those who work under him ls the ghip'emaster and he is
protected by the Merchant Shipping Acta.

In the general casge of employer and employee theve ig
no need for personal chastisement when the law permits
dismissal bto the master and an action in damages o the

gepvant,

The female employee would be entitled to leave the

46, See Blaockstone, 6 1L c. 143 and Wingitone v, Idnn,
1 B. & Cv 4693 "2 Ds and R. 465,
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gervice 1If her employer had attempted to seduce hewr.
guch o case the employer would be obllged to pay the wages
for the whole period of the sexvice and perhaps also for
such further lose or demage as she hap suffered. Thig
conduet by the master is a dlebtinet breach of his implied
obligation to protect a female ﬁayvant.48

Mogt importantly, as soon 28 a good reason for leav-
ilng arises the employee should depart at once. If he does
not do o he will be held to have condoned the pavticular
act complained of and therefore he will have debarved
himself from founding wvpon it. 49

(¢) Do_provide work.

It i9 accepbed that weges are payable (a) in
proportion to the amount of work done, i.e. "pilecework®
or (b) according to the time served. In the Fformer case
the naster ig bound to provide constant employment during

50

the subsistence of the agreement. In the latier case,

AT7. M'Lean v. Millex (1832) 5 Deasg' Rep. 2703 also Gray V.
Miller 1901, 39 S. L R. 2563 and Reid v. Macfarlove 1919
Tl T518s 1919, 2 S.L.T. 243 56 S,LeR, 482 (Uhe iaote ~
man%ﬂomﬁd case beinﬁ mnost iﬂtcre@ting for the observations
it contains regawaing the evidence negeggaxry to prove
seduction by the employer).

48, Bee Bowle ve M'Corkindale, 39 Sh.Ct.Rep. po 5256

49, Bee The opinion of L Eroa, Tnglis in Ivaser v. laing
1878, 5 R. 596 (a catalogue of condoned grievances cannowb
be brought up as o ground Lfor deomeges whev@ a domestic
gervant remained in serviee for the full period).

50, Bell's Principles s. 192; Cowdenbeath Coal CGo. V.
Drylie, 1886, % SheChteRep. 3 8t pe 113 Turn@r ve Goldamith,
f38977 Q.B. 544 (wages were payable here by COmmLSsion
and it was held that the employer was bound to give the
oppoertunity of earning it).
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there 19 generally no obligation to provide womkﬁl and
wages must be pald on the agreced basls although the
employee be merely atanding by doing nothing.

It may be that there ig an luplied thigatiany-und@r
certaln cirecunsbances, to provide work - for example, where
the employee is an actor, concert pianist ov @%her'@erﬁon
who has to malntain a veputation before the publile ox
whoge business interests require him b0 maintaln contact
with a particular market, It ils, furthermore, imporiant®
to note that where the contract is a writiten one its terms
provide the basis of agrecment and the master caunot say
that he hag an implied right or privilege of varying these
terms, There is an old Scottish caseﬁa illuetrating the
attenpt by a master (0 vary the terms upon the ground thab
as the new waw materials supplled to him were of betbter
quality and more easily processed in manufacture therefore
he was entitled to reduce the plecework rate of wages. Bub
the Court refused to accept the master's contention.

The guestion of implled terms had alsgo avisen in
certain Inglish cases which were decided not long after
the Scottlsh case above-mentioned. For example, there

might be a written agreement between the employer (collicry

51l. Lagerwall v. Wilkinson, 1899, 80 L,T, 55,

A

Turner v. sowdon 14901] 2 K.B. 653,
52, Grieve v. Goxdom, 1821, 1 8. 41.

Lo e s
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~owners) and the employes stipulating that when the pit
was 1dle the employee should continue to serve the employ-
ers ond be pubject to thelr orders and directions and do &
full day's work on every working day., The Engliah gourts
took the view that the employers were not bound 4o employ
the plaintiff (Scobttish “pursuer?) onm all reasonable work-
ing days ox to create work for him oo ag to give him pomew
thing to da.53 There was nothing lmperative in an agroee-
ment of this typos

In & later case again concerning a colllery woxrkerw
there was a provislon that wages should be pald foritnightly
and that the employee should not be dlscharged withoud
twenty—one days' notice in writlng, except in cases of
miseonduet, It was held that this implied an obligation to
find work for the servant and to pay him wages overy forite-
night.54

The trend of the move recent decislons - where the
guestion of an dmplied obligation has arisen = has been
$0 support the general principle ptated in the opening
gsentence of the second paragraph of this chapter. 1%t must

be observed alb once that most of these decipilons are from

53« Williamson ve. Taylor, 13 L.J.Q.B. 8L (1843); Hariley
ve Cummings (1847 L7 Tisd W0 D. 843 Pﬁlklngtoﬁ Ve DCOEL,
15 M, & Ve 657 (1&46)¢

54. Waittle ve Pronkland (1862) 2 B, and S, 49. See also
Gook V. Sherwood (4869%) 11 W.R. 595,
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Englanﬂ5§9 but nevertheless this is a toplc upon which
there is 1ittle 1£ eny variation between the laws of
- Beotland and Ingland.

However, the baslie principle on this gquestion of
provision of work still remalins - that there 1s no geunersl

obligation upon an employer to provide work.

(&) o provide food and clothing.

It will depend upon the temms of the agreement (or
engagement) or upon the nature of the service itself
whether or not an employer is bound to provide food and
lodging for his employee. CObviously, +thls obligation will
avise towards the domestle mervan%56 and any fallure in
the performance of that obligetion will allow the employee
to leave the seorvice - although, in the first place, the
servant has a duty to notify the master of his grievaunce

and glve him a chance 4o pubt matters right. Once the

5. Bee Clayton ve Qliver [1930] A.C. 209; 99 L.J.K.B. 1653
46 Tulialie 230, Turner ve Sawdon ([[901] 2 K.B. 65)0
Maxrbe v. George hdwa%des Thd. 14928] 1 K.B. 2693 96
Tind e eBe 0805 43 Tebisia &095 but see Withers v. General
Theatre Coxporation [1935] 2 K.B. 5363 102 LedsKeDe 710
Tno compensation for allegeﬁ damage to an exlgting
veputation). See also - Collier v, Sunday Referce
Publishing Co., [1940] 2 K(BV 6473 109 L.d.K. 33. 974,
57 Mehefe 23 and Re Reubel Pronge Co., [1918] 1 K.B. 3153
87 TJ J Kgl{fh A66. )4 ‘IlQ.!.JQR.Q 1/30

56. See Bell's Pfinciplea BGC,. 1823 Baanlkton 1,2,55;3 2
Huteh., 170,




110

grievance has been wveported and nobthing has been done

c"'l?'
abowt it, then 1t ls In order for the servant o 1eave){

=
Lord Trasew aay&jg

that so far as lodgings ave concerned
the magster may compel a male domestic servant to wveslde

cut of the house upon paying bosrd wages, but he camnnot do
80 1ln the case of {the female servant, becauge it is dmplied
in her engagemnent that she shall have the proteetion of the
mnegter's house and femily.

[
9 that it i3 not uvwncommon in

Mr. Umpherston explaine
agriculitural service and perhaps in other cases 00 by
agreenent, for the employer to give or allow to the servant
g specifilied quantity of meal, potatoes, coal ebe., although
the employee has not necessarily a right to demand the
particuler ltems themselves. It seemns, however, that he is
absolutely entitled to & similar guantity of sustenance or
fual.éO The case of égﬁg;;ﬁ Ve Dalyell, cited in the footw
note o this page, supports the view that the master may
not make any change in the specliic articles supplled
unless the clrecumstances became 80 extraordinary and unfore-
seen as to make the fulfilment of the letter of the contract
impracticable.

T@ia question of board and lodging was quite imporiant

97, Fraper, op. cit. pe 127,

58, 1loe. ¢lts (wee fooitnote (b)).

29e Op» ©1Le Do T2,

60. See Bheills v. Dalyell 1825, 4 S. 136,
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t0 the employee in the Victorlawn era and perhaps even down
to the commencement of the Second World War, but since then
it hes hardly been a materialﬂﬁattero dﬁdly enough tvhough,
it hasg mewoeeufr@ﬁ in moderﬁ buéineas lif@ in the foxm of
the provision of lLuuncheon Vouchers as an added inducement
to employees o remain in the particular service or %0
prospective employees to Join the particular establishment.
This new deviece rvaises intevesting questions in velation
to dlncome tax and legitimate business expenses, bubt these
are not relevant to the question as to whether or not the
provigion of Luncheon Vouchers has or has nolt become a
term or stipulation or condition of the contract of employ=
ment. The matter is important to the cmployee as 1t may
mean o benefilit being conferred upon him which is equivalent
0 a wige 1ln wages of, say, one pound sterling per week
(calculated on the basls of a four shillings voucher per
day for a five~day week),

It 1s also welevent to this particular section 4o
conglder whether there is any obligation wupon en employer
to provide medical and or attendence for his employees,

It seems G0 be beyond doubt that there is no obliga-
tion upon a master Lo provide medicine or medical attend-
ance during the illness of his employee, Nowx is any
exgepvion made to this zule where the illness ie caused by

injury recelved in the mexvice or during residence in the
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magter's heuseheldqg Ve, Umphergton suvug gesf66£ that the

wmester's obligation of protection, in the case of female
and young domegtic servants, implies s gquasi~parental care
of and for the gervant’s health and morals, similar %o the
magter and apprenilce relatlonshlp of the eighteenth and
early walneteenth cenburies, He also thinks that such an
obligation might, in cevtain clrcumsbonces, luclude the
provislon of medical atbtendance. In support of this, he

cites Jeffrey V. Donald,Gj

2 cagse where a young Lfemale
domegtic mervant was injured within the housechold and
gubsequently died without the employer having sent for a
doctor ox having communlgated with the gilrl's parents
untlil threce days after the accident. Whilst agreeing that
the particulay decision was jusitified upon a fallure o
fulfil his duty of protection, Mr. Umpherston %ubmi@@64
that the master's conduct in the circumsbtances was nod
Just a moral delinguency bhut a failure in a legal oblig-
ation, because the employee wos, atv the relevant time,
subject to the mastbter's control and being helpless, such

an emergoney lmposed a legal duty upon the master o

6L, See Sellen V. Noyman 1829, 4 C. & P. 8035 Mitchell v
Adem 1874, 1 Guthrie's Sh.Ct. cases 361, T

62. op. cibe Do 66,
6:‘3') 19019 9 'JQ‘[J [L\ }'_3& 3..99@
64, O ﬂgm:;l,_;iio Pe 67,
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. . 6
obtain medlcal assistance. 2
The guestion of the legal duty of cave imposed upon

the mapter has come up agsain in the Important case of

M'Keating v. Egam§,66 where the principle of liability

vpon the master arising out of his legal duwty of care wasg
very clearly accepted by the court. The breach of thatb
legal duty will glve rise to an actlon in damages againgt
the master baped uwupon vreparation.
It secms that inglish low takes a gimilar view67 of
the duty of care so imnposed upon the masgten.

In certain clreumstances & master may undertake
liability for medical attendance, whether expressly op
impliedly, but this Liability was limited %o the exteunt of

nis wnderbaling.®®

He cannot make any deduction from wages
in vespect of that medical attendance, unless he is able %0
point to a stipulatlon to that effec%069

Teking into account thé¢ development of National Health

Ingurance schemes, adnlnisteved by the State, during this

65a 8(563 Tay}.ﬂm' Ve l":[j.:_‘!_’;,;g 19009 7 SnI&aTg Po 5180
66, 1921 S.C. %82,

67e See Mansflield-Coopor & J.C. Wood "Outlines of Industrial
Law®; Diamond "Master and Servant” and Batt "The law of
Master and Servant®, being the principal textbooks in
nglish law, for examples of this dutby,

68. Monigomery v. North British Rly. Co. 1878, 5 R, 796.

9. Mitchell ve. Adom 1874, 1 Guthrie's Sh.Ct. Cases 361,

et KPR AN,
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century, this guestion of liability for medical attendance
upon an employee (in the nature of a quasi=parental pro-
tection) i no longer important. However, the question of
the employer’s legal duty of care towards his employee 18
still very important, as has been indlcated In this main
section.

It is also interesting to note that the Conspiracy and
Protection of Property Act, 1&7570 makesy it a criminal
offence, punishable by fine or imprisonment and after a
sumnary convietion, for a master who is legally liable to
provide for his sevxvant or apprentice any necessary food,

clothing, medical ald ox lodging, to refuse or neglect to

) .ée) To indemnify the employvee for injury sustained in
provi . = :
the emplOVIent.

(e) To_ indemnify the employee for injury swstained in
the employment.

The common law posltion of the employer in relation to
his own personal fault, which causes inJury to an employeey
seems to be clear, The employer is bound 4o conduct his
business or trade 90 as not to endanger the lives or limbe
of his workmen. Therefore, if he acts negligently or care-
lessly (e.g. in falling to take proper safety precaunbions
in the course of a menvfacturing process) he becomes liable
in o reparation action %o the injured employee.

Nevertheless, the employee himself is regarded ag
asguning all ordinery rlsks of the periticular employment,

even where the work is of a highly dangerous nature, No

70. 38 and 39 Viet. c.86, gection 6.
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master is, nor can he be expected to be an insurer against
all risks whatsoever which arise in the scope of employ-
ment. It 1o the failure in the legal duty of carc baped
upon all the circumstances which gives rise to ‘the common
law llability. If the master ought to have foresecen the
particular danger, which caused the injury, and thereaiter
have taken appropriate steps to guard ageinst that danger,
he will be liable foy any failure go to act. O0F course,
the employee himgeld meay have the same opportunity as the
master of appreciating the danger and yet continue %o work
without protest or objection or he may assume a greater
rigk then necessary or, even act contrary to his employer'c
ingtructions. Where he does any of these things he would
normally lose his right of recourse ageinst the employer -

as the maxim volenti non £it injuris applieﬁ.vl

7L, See M%y&ill v. Wallace (1853), 15'D. 8188 Gray Ve
Lowgon 1860, 22 D, 710 (but compare M'Auley ve Brownlee
1860, 22 D. 975); Cook v. Bell 1857, 20 D, 1373 oud 0'Nelll
ve Wilson 1858, 20 D. 427,

On the "volenti® prineciple seec pariticularly Loxd
Curriehill's opinion in Cook v, Bell eit. gupra.s; and also
the oplunion of L.J.0. Hope in Paterson v. Wallace 1855, 17
D. 623 (pee Loxd Cranworth's remorks on this eagse in
Bartonghill Coal Co. v. Reid 1858, % M'Q., 286), Patergon's
case wag reversed on appeal but the principle that know-~
ledge of risk on the employee's part was a material factor,
was fully accepted.

The prinelple wag raised again in Wallace v. Culber
Paper Mills Co. Irtd, 1892, 19 R, 915, where an employee wae
ki%I@E whilot pointing out a defeet in o machine %o his
employer's engineer. The machine was proved 1o have been
dangerous, The employers were held to be in fault for
falling to fence the machine and the court also took the
view ‘that where an employee continues to work in the know-
legge of an existing danger there is no implled agreementy
by ‘him to velieve the employers of thelr responsibility.
The opinions of Lovd Adam and Lord M'Laren are most help-
ful -~ pee pages 918 to 920 inclusive of the repori - and
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The duty which the common law places upon the employe
er is that of taking veasonable care. This was referred

to by Lord Abinger in the carly Inglish case of Prlestley

72

ve Towlexr'® and the principle has been accepted in latexr

capen, If the denger is econcesled fyrom the employee ox il

71, continued

both were quite clearly of the view thet this present was
ruled by the leading lnglish case of Smith v. Baker & Song
TeRe [1891] A.C. 325 before the House of Lords, as the
principle of law was the same in both counitries.

In Wilkingon v, Kinnell Cennel and Coking Company
Limited 1897, 24 R. 100LlL, by e majority of a court of
geven judges, the pursuer was allowed an issue,; baged on
the volenti principle and, more importantly perhaps, upon
the “"volunteer" principle (later +to become more well-kuown
from the leading TInglisch case of Haynes v. Harwood [1935]
1 K.B. 1463 [1934] All E.R. 103) |

The volenti prineciple again arose for conslderation in
Robertson v. FPrimrose & Co. 1910 S.C. 11ll, whewre an cecmploy:
ee wag injured on two meparate cccaglons by a defective
crane., The Lord Ordinary disallowed the clalm, holding
that the pursuer had known of the risk on each occasion
and had accepted it. The PMirst Division recalled the Lowrd
Ordinary's interlocutor end allowed an issue, stressing
that the guestion whether pursuer knew of and had accepied
the risks - which were not ordinary risks incidental to th
employment, but additional riske alleged to be cauvsed by
the employers' foult « was a question of fact to be
angwered by a ?ury’ Lord President Dunedin's opinion is
most valuable (see pages 114 and 115) snd here he followed
the guiding principle of Smith v. Baker & Song, c¢it. pupra

In the most recent Setiitish cose of Kirkhowm v. Coment-
abtlion Goy. (Q.00s) 1964 8.L.T. (Wotes) 33 bthe plea 0%
volenti non £it injuria, wae again put fovward by the
employer, The court repelled the plea on this occasion,
however, holding that it was not supported by relevant
averments on behalf of the employer,

72, (1837) 3 Ms & W. 13 see also Riley v. Baxendale (1.861)
ggj Ledelxa 873 and Qﬁ:ﬂﬁg Ve lelnl@ﬂfig - (1863)9 5 e & T
73, Woodley va. Metropolitan Distriets Rellway Go. (1877),

2 LixeDe 5843 Assop Ve Lates, 21 Ledolixs 1563 Saxbton V.
Hawksworth (1872), 26 T.T. o513 Skipp v. Zastern Countien
Radlway (0., 23 L.d.¥x. 2%3; and Robertson v. Adanson (1662
24 D, 1231,
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he ip given & faloe sooupranco thet procawtions hove boon
token o¥ he in told that pome precautlion will boe takaen
and the sceldent happons thoe omployoer wili boe Lioblo.

A slteation way comobinos erioe wvhepeln the amployee
mey have boon inducod by the cmployor o convlaue work
which wep daangerous ond thoe employee himsel? Imow of tho
danger and had compleined of it. Dooo the law thon wogord
%hé émylgyam as hoving bimpeld eppumed the »ipk? It ocono
bhat ¥ doen ﬁ@%»?4 Dord Cockburn (Cockburn (.Jd.) gove o
BROaS inm%muw%iwm opinion in whioh he distinguished olearly
bobtwoen the caso wheoere the employec Imoulingly entera into
& @wmﬂﬁmﬁ% o work upon ﬁ@ﬁ@étive machinery ond the othe?
COa0 WHore, ﬁpﬂm a defoeh &fiaimga %ﬁ@ cmployee ig indugoed
by %&@'@m@l@y@w, t0 vhoeoe notlee the defect has now bheon
broughb, 0 continuve wvorking in the uwoual menncor, wader a
nromive thot the defeed will be romedied.

The Zaglish casc of Hplmen Ve ﬁ;gg@gﬁg doesn not ceom
to be casdly weconellod with the Boobtioh case of Chlohion
76

Ve Modw, ' whove defcender kuowlingly supplicd an unfid

T4 Holwon ve Glorke (L062), 31 Ledelis 596 (whero Zfonelng

AL

had brokon and the cmployer promised do weploace L.
docoxdingly an olement of perveonal acgligonee aroge - ond
the egase wvon deglded vn thio grouwand, rather thon brench
of etatutory duty)s ooc olso folnes ve Horkineton (1L861)
B Pa & Pa 535, o |

TS5 0ibe SupTO.

T6. L8635, 1 M. 407 (ovec the oplnion 0f Ledel. Inglip -
(an he then woo) ).
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horse, bul indugced the pursuer to continue his work,
promising him snother horse. Purpuer woas well aware of the
vlek,. It wes held that ha_h&d no grauﬁﬁ of sction. He
ought to have refused o continue working in face of the
manifest danger. Presumably the difference really lies in
the fact that the danger in Cyichion's case was more mani-
fest mmd therefore poerhaps mér@ 1ikely‘t® couse injury
than 1t was in Holmeg -~ so that the reasonable and sensibkle
employee would have refuped to accept the unfalr belance of

rigk, It is submitted that the capes of Wallace v. Culier

Paper Ville Co., ILtd. and Robertson ve Primrose & Co.,

referred to in footnote number Tl above, btaken along with
Smith ve Baker & Sons, a8 one of the leading cases on the
volentl »prineiple, have done a great deal to clarify the
law on this very difficult point and that the old case of
Orichton v. Kelr might well be completely disregarded.

Although the employer may have been negligent, never-
thelens he escaped liability completely - under the old
low » If he could show that the employee's own recklessness
or negligence materilally contributed to the aeciﬁ@nﬁ077

The Eaployers' DNiability Act, 1880 (sinece repoaled)

made imporitant limitations in the common law doctrine of

7. See, as a matter of historical interest, - Senior V.
Ward (1859) L.J.Q.B. 1393 M' Naughton ve Caledonion Reilwey
OQ., 1858, 21 D, 1603 also M'Martin v. Henney, 1872 10 M,
Al;s Galloway ve. Kin 1872, 10 W. 788' Dublin etc., Raile
way Co. V. Slatier 51878) 3 App.Cases 11063 ROGILCY V.
Tondon snd ﬂmrth»Wemtarn Rallway Co., (1876) 1 App.Cases
s see also Irager, ope. cit., chapter 13,




119

toollaborateur” {(or fellow~pervant) but it left unchenged
the position where the employer could.pload negllgence by
a-amrvan% which matefi&liylc@ntrihuﬁed o his own injurye.

Although a modificatlon of this strict common law rule
of protectlon 0 the employer was sought by the vrade
vnions and by the workpeople and their Parvlliomentory
repre&enﬁativém it wes not finally aehi@ved until the law
Reform (Contributory Negligense) Act of 1945.7& This Aeb
enabled the jury (or the court, if no jury sitting) to
assess the tobtal amount of the loss ariging from the
accifent and ‘then to eapportion the blame bebween pursuer
and delfender, Damagen would thon be awarded to the _‘
pursuer which took into account his own contribution by
way of blame -~ Loy example, 1f the total loss ox injury
were assessoed at £10,000 and pursuer's blameworthiness was
agread at 20%, the pursuner would recover £8,000 (which is
precisely equivalent to dofender's blameworthiness). The
Aot erfected an lmportent change by enabling an employee to
recover an adjusted and agreed proporiion of the losg based
upen the employer's degree of faultg79 whereas pyior wo the
Aoty he was virtually withoub any remedy whoeve he had

contributed to the losg in any respect.

78: 8 & 9 (‘}@06 6 Ga}{)- 26@

79« See Professor D.M. Walkew's “Law of Damages in Scotland®
particularly at chapter 27, pages T79-781 and also the
illugtrations of types of claim contained in Appendix A
thereof, in many ivstances a reduetion in the awerd being
made upon proof of contributory negligenco.
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One very dmportent guestlion which may well sebttle at
once the question of the employer's Lllability in the cirecums
stences is whether or not the employee was scting wlthin th
scope of his employmeat at the time when the acoldentd

@aeurreéﬁao

Where the employee clearly volunteers to do
something oubwlth the scope of his dutles then the risk of
injury normally lies wholly wupon himself and he cannot hold
his employoer reapenaibla.al

Where there is a latent danger in the pavibicular
operation and the employer knows or ought to have known of
this, and neglects to inform the employee, then the employ=

82 The

er willl be liable fovr the injury to the euployec,
rule is the same where the danger is not obvious to o
pevson in the servant's position and where the labter might

reasonably be held Yo have relled wpon the Jjudgment of his

80, See Brydon ov Marghall v. Siewvart 1852, 14 D. 5963

1855 2 W'Queen 303 Patermon App. 4473 also Lord Creawerth'e
vemorke in Barbtonshill Coal Co. ¥ Reid 1858, 3 M'Queen
2865 Patergon App. 195. See also capes of Jardine v. lang
1911 %0.&.; 2 Salele 494 and Gormenley ve. Evening (itizen
Itde. (1962) T8 Bh.Ct.Rep, 883 and also Docherty v. Ancell
Motor 0osy (1963) 79 Sh.Ct.Rep. 50, a case in which employ-
ers had failed to prove that the employee was acting oute
with the scope of his cemploymentd,

8L« Sutherland v. Monklend Railweys Co. L1857,
82, Dovies v. Ingland (1864), 33 LeJeQsB. 321

19 b, 1004,
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employer for his protection. ”

The employer wmay also be Lliable i€ he is guilty of
negligence and the risk involved is not inecidental to the
aexvice.84

On the subject of wachinery, the positlion at common
law seems to be this, «~ the cmnployer must provide reliable
and sufficlent wachlinery but 1t nced not be the very lLatest
up=to~the-ninute appliance produced within the particular
inﬂusﬁmy85w which 18 %0 be kept in a proper state of repainr
though he does not warrant absolutely the condltlon of that
machinery. His liability is not equated with that of the
insurer - his duty ls to exerclise that skill and caublon
which ig the hallmark of the prudent man of bhusiness (i.c.
in his partleular trade or business). He cannot be lisble
for latent defects gqulte unknown to him or of whose exmiathe

86 The

ence he could reasonably be supposed 0o he unaware.
onug of proving neglligence and kunowledge of a defeet (ow
reasonable apprehensgion of a defeect by uvalng ordinary skill
and attention) lies upon the employee who is sverring

neglilgence by his emplmy@r.87

€%, Bee Pollock ve. Caggidy 1870, 8 M. 6153 Stark v. M'Laven
1871, 10 M. 513 Robertson v. DBrown 1876, 3 R. 652.

84, Sec Mappfield v. Baddoley 1876, 34 L.T. 696.

85. See the observations of the Lord Justice Clerk in
{uaxds v. Huboheon 1589, 16 R, 6947 26 S.k.R. 5505 and
tae cariier case of Mitchell v. Patull e R. 207,

86. Ovington v. N'Vicss T80T 2 Mo 1060 . 1885, 23 S.L.R.207

3?0 S‘e@ ﬂm Ve ﬂilé’lﬁi‘lt{ﬁﬂgﬂn l&ﬁlg A] :M!Q’ 2155 Pﬂltﬂ.ﬁ’fﬂ{)i‘l App.
10445 alpo Lord MacKengic in Sneddon v. Addle 1849, 11 D,
11595 see also Gommills v. Gourock Ropework (o., 1861, 23
De 42535 and
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But statubte law may place a very heevy obligation

upon the employer to protvtect his workmen and any fallure ¢

87 continaed _
and Doxrby v. Duncon & Go. 1861, 23 D, 5293 and NMurphy Ve
&ﬂgg.liﬁg 18769 95 Lele 477 o

Lt has been held in the rcecent cese of VNeMillon ve Bel.
hefinery (Grangemouth) Itd. 1961 S.L.T. (Woteo) 719, that
if there ip a latent defect in machinery supplied to a
wovkman's employers the onug is upon the workman to prove
that the makewrs were not wveputable menufacturers upon whosi
akill hils employers were entitled to rely. That is an
axtremely heavy pmus of proofs The case itsell seems %o
form a corollary to the important cese of Sullivan v.
Gallagher and Croig 1959 S8.C. 243y which was being heard
by the Court of Session at the same time as the leading
nglish case of Davie ve New Merion Board Milils DLimited
[1959] A.C. 604 wos before the House of bLordu. Indeed the
pootiish case was adjourncd to await the Lords' decislion
in Davies Thelr lordships in the Second Division were
very mnuoh impressed by the English decision, as their
observations thereon show. But thoe eircumstonces of the
to cases were not identical, It was held in Sulliven's
cage that his employers were not liable in the cilroume-
stances for & latent defect in a truck supplied by the
third-named defenders in the original action (who were
held o be responsible to Sullivean and ageinst whom the
Lord Ordinary hod awarded £400 damages). The Lord dJustice
Clerk (Thomson) stresses that, as a result of Dovic's case,
1t can no louger be sald that an employer who engages an
outsider to provide plant which his employees wlll uwee lo
antomatlcally made vicariously liable for the outsider's
negligence. His loxdship had previously teken that view
in Donnelly v. Glasegow Corporation 195% H.C. 107 « butb
this case was clearly over~rvuled by the House of Lords in
Davie. lLord Patrick's opinion (sec particularly pagesn
201/262 of the report) is very helpful, He was much
impressed by the deecislon in Davie and confirme his view
that the employer Lls wnot under a wide lisbility (popularly
clagsiflied as "sbeolute® in Fformer cases of this patiern)
for any defeet in plant supplied by him. The correct
gtatement of the law velating to tho mester's duty was -
ag the House of Lords acceptedih Davie - that expressed by
Lord Hewschell in Smith v. Boker & Song [1891] A.C. 325 at
page 362, namely, - "The duty of taking reasonable care to
provide proper appllances and 0 malnbaln them in a proper
condition, and 80 carry on his operations as nolt to subject
those employed by him to unnecessary risk", Lord Mackintoph
takes a similar line (sce pages 264 and 265 of the wreport).

This so=-called personal duty had been firmly csbtablished
by the well-known case of Inglish v, Wilsouns & Ciyde Coal
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&l

fulflil that obligation may make him liable beyond quesition.
The statutory provision will have to be carefully situdied
0 conflym whether the pariticuler reguirvemens is obligatory
or whether it allows %he cmployer a measure of discrebtlon
(cege has he to domething Yso far as iv veasonably practig-
able® ox is it good enough if, say, the particular machiner]
in hip factory ie safe by position?). A reference to

sections 12, 1% and 14 of the Pactories Act, 196388

will
illustrate the point whileh is belug made here,

Not only wmay a statute impose a penalty upon the
employer for breach of the safety wegulations owr other
proviiglons deslgned foxr bthe benefltd of employees but, in
addition, breach of the gtatubory provisions may well

nable an employee to bring an action in reparation fopr the
injury which he has suffored and this broach may perhaps,

on occadlon, be more eaplily proved than to wvely upon breach
of 2 common law dubty. Of course, the employer may still bhe

able to plead countributory negligence by the employee, Just

87 conbinuad

£0s 1937 SeCe (Helie) 46, bul it hod tended bto be intep-
preted wwmnﬂly, ag 1t now seoms, in cevitain rospocts - ap
axn Pabgolute duty. Both Davie and Sulliven have now
corrected that misinterpretation.

88s 9 & 10 Bliz,. 2 cap. 34.
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) 8
ag he can do in a cowmmon law aatlon’g

and apporsionment of
repponsibility would now be made uwader the Law Reform
(Gontributory Negligenece) Act 1945,90

Injury caused by fellow-servant « One of the ordinaxry rlisks

of enployment is that injury will be caused to an cmployee
by one of his fellow-gervants. Initlally this was a limite-
ation upon the liasbllity of the employer. It scems thatv
this doetrine of fellow-sexrvant or collaboreteur originated
in the United States, was then developed in England and was

91 Before

then forced upon Scobts law by the House of Lords.
the lujured servant could have reecovered damages he would
have had to show that he was not acting within the course
of his employment at the btime whon the accident oceurred.

- P’ & ~92 ~ ! 0 .
Prior to the Bartonshlill case in 1858 the general rule

in Scotland was that the mere fact that the injury was

puifered by X becoause of the negligence of ¥, his Lecllow-

89. Coggwell ve Worth, 1856, 25 L.J.Q.B. 1215 Gibb v.
Cromble 1275, 2 R. 8863 per contra Tord Chilmsiord in

CWilson v, Merry & Cunninghom, 1868, 6 M. (H.D.) 84
Paterson Appe pe 45973 L.Re L Sc.App. 5263 seoe also Traills
Ve Small and Boasse, 1873 11 M. 8883 Holmes v. Glarke (1862,
gl M,Jiﬁg, 4503 prition v, Great Wesbern Cobiton Go. (1872)
7 Bxe 1350, ’ ‘

90. 3 & 9 Geos 6 Qaps 28,
91ls See Farwell v. Bogton and Worcegter Reilroad Covporatior

(1.842) 4 Veto. 493 Hubchingon va. Jork, Neowcastle ond Bere
wick Rallway Co. (1850) 19 L.J.ux. 2963 ond Sartonshill
Yoal Co. v, Reid, 1858, 3 M'Queen 266 (see Lord Cranworth'e
references to the judgment of Shaw C.J. in the Faxwell
cage)s Fraser, Ops gite »s 193 el geq.; Mr. Munkmen's
digagrees with the view thalt the ovigin ls American and
gays that Priestley ve. Fowler (1837) 3 M. & W. 1 is the
Toundation of the dootrine and that only some flve yeors
er 80 later 4ld the Americans establish the docitrine in
the Parwell case « see his YImployers' Ldability® (5th
cditTon p. Zl
92. Bartonshill Cosal Co. V. Reld cit. supro.




sorvant, made no diffevence to the mesbterts lilobliliiy. The

meabtor wos atlll elearly lieble on the nazinm “coul foell per

alium Ffaelt ner se¥, 1o the then wellelbnown cape of Dlzon
93

Vo Repkon”” the fouvrt of Seaalon %egmemaﬁ Raommon enploye

e A b

ment? but the House of Tords wes To eadeblish 1% on o £l

doetrine of British lew in the Barbtonghilld cames and spark

off & ecomplexity of litigetion (nuch of it needleoss and
1llogical) whioh was o loet for n wnrly o hundred yours.

In 888 the old Scottlab view 0f the master’s Llsbilis
wan uegb a@iﬁﬁ994 on the awthoriiy of the House of Lovds,
in this case the defonders ssked o divection thot AL thoy
uged due end pesgonable care din the peleatlon and appodivbe
ment of the englnemon {(vwhose favlt ceunsed the aceildent) and
1 he won DRAly qualifled Yo pevdorm his duties and was
furnished with proper machivery ond obhor necesaary
appilaneos they were not lisble foy his fevlt or negligones,
Pursuers mainbained theol, gronted the sovndnoge of defende
ere? plee vhepre common employment was properly proesent, 1
ald not apply bere as both pervents were not engsged in the

game Ganl. The @au@t digallowed defenders® plea on

i i

O%, 1858, L4 D 420 (por L.d.0. Hope), oo commonto on

e wacnahzww and Yeomnow eanployment” by Imepitus Frofossow

N !‘é.si?”‘ :*r mmm. BTN TS, IR

Woll, GLDD 1in "haw from over th e er&um@ ath ﬂﬁguw B ond 549,
bee also ook ve Duneen 1057, 20 De 180, following jlzod.

SRR T

B4« Hedd ve Barbtonshill Cool Co, 17 D, 10075 wovevsed by

dmIMaw‘&.Laﬁaaﬁbmm&ﬁm*mmh@jjmghgpbv.gﬁﬁg
1886, 2 Mioueen 26035 Paternoli, ApDe (00
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exceptlon, but that aegi&ian wag reversed on app@alegg The
declopion drew a clear distinction between the Liabllity of
the employer to o strahger suffering injury from a servant's
fault or negligence and the absence of liability upon the
employer where a fellow-gervent suffered the injury. The
House was firmly of the opinion that the lew in Scotlend end
in England should be the ssme, on thisg partienlar point and
accordingly what had previously been the law of Ingland now

also became a major principle of common law in Scotlan@.gﬁ

At the same time as the Reid case, another eamegg7
arising out of the gsame accident, was being decided. In
this other case, the Lord Chancellor (Chelmsford) said-
"eowlt is necessary..., in cach particular case, to ascor-
toin whether the servonts are fellow-servants in the same
woXk.ess» Where servants, therefore, are engaged in different
departments of duty, an injury committed by one servent
upon the other by carelessness or negligence in the course of
his.peculiar work is not within the exception and the

magter's liability attaches in that cage.ss.” Tord

Brougham put the point more suceinectly by saying - "To bring

95, The House of Lords judgment being delivered by Loxd
Cranworth.

96+ Bee the comments of Professor A.D. Gibb in “Law from
over the Border® ab pages 58 snd 593 see also previous
comment herein on the preceding page.

97. Bartonshill Coal Co. v. M'Guire (1858) 3 M'Q. 3003
Patergon, App. Rs. 785,
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the case within the exoemptilon, there must be this most
material gqualificatlon, thot the two servants shall be in
the sane common employment and engaged in the same common
worls under that common employment.”

Following upon the Houpe of Lords' Jjudgment in the

Bartonghill case, the Court of Seseion atitempted to Limls

the immunity of the employer to cages of common employ-
ment in the most striet sense « exeludling ecases where one
gervant was the "superior" of the other and also drawing
digtinections in cases where the fault wag committed by a
"superior® servant.’C fThis view was shortly to be con-
sidered by the House of Lords, as explained in the follow=-
ing paragraph, and to be quite discounted by them - again
regtoring the strength of the doetrine in ‘the employer's
Favour.
Lord Fragser points out?? that after the dieta

1

pronounced in Wilson v. Merry snd Cunningham™ such

digtinetions as have been referred to are no lounger sound.
Accordingly, a foreman or menager lg Just as much &
fellow~gervant as the cmployee who is working at the next

machine or bench - or better stlll, the same machine owx

98, Trager - op. git. page 197 ob. seq.
99« Op. cit. page 198.

L. 1867, 5 M. 8073 aff, 6 M. (HoL.) 843 L.R. 1 Sc.App.
5263 Paterson App. R. 1597 (1868),
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bench., He then goes on Ho conslder, at some length, who
are and who are notb, fellaw~servanta-2

The "volunteer” servant was - in relatlon to the old
doctrine of common employment - no bhetter off than the
Injured fellow~ecmployeec. No recourse agalngt the tempors-
ary employers was open to him or his dependenﬁa¢3

It was important 4o ascertain whether orx not the
pursuer wag & volunteer spervant. If 8o, he was nob abie
o 9ue4 - but if he could establish thatv he was not a
fellow-gervant (whether volunteor ox ordinary) he might
well be able to recover.”

8o long as the master took reaponable care in the

selection of competent mervants he escaped liability fox

negligence by them which caused injury to other servants.

2+ Ops git. pages 202-203,

3. Degg v, Midlend Redlway Go., (1857) 1 H, and N. 773j
26 LedoIxe 1713 Potter v. Faulkener (1861) 5 L.T. 4553
3L DedaQeBa 30,

4o Sce Wiggett ve Pox (1856) 11 Exch. 8%23 25 L.J.Ex. 188,

5 Wyllie v. Caledonian Railway Co,, 1871, 9 M. 4653
Holmes v. North-Tastern Railway Go., (1869) 4 Iz, 2543
Wrighy v. London and North-Western Railway Go., (18763 1
QsBeD. 2523 and Woodhead v. CGartness Mineral Co., (1877)
A H. 480 pexr L.P. Inglis. The same tesgt orf "gcope of
employment? and the relationshlp of common employees has
been accepted and continuved to test liability - although
the doetrine itself has gone - as i illustrated by the
more recent cases of Malley ve LiM.S5, Rellway Coy. 1944
B,C, 12935 1945 8,L.T. 313 and Kelly v. Spencer & Co.
1949 8.Cs 1435 1949 S.L4T. 178 and Leckie v. Caledonien
Glags Co. 1957 S.0, 893 1938 S.L.T. 25. See also Alfoxd
ve Natlonal Coal Board 1952 #.L.T. 204 (House of Lords
affirming the decision of the First Division).
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This was an accepted extension of the dogtrine of

gollaborateur or Ccommon employment.ﬁ

But i€ the magter should interfere personally in the
management of hisg woxlk he may thereby incur a Liability
towardsy an injured employee. This point is illustrated in
the case of Roberts v. §g§§£7 where a labourer had rejecied
certaln poleg as unfit for use but the mapter ordered him
to uwse them. One defectlve pole snapped, causing the
collapse of a gcaffold upon which plaintiff (Scotiish
"pursuer') waz working. The court held thalt there was
sufficlent evidence to go to a jury of personal interfer-
ence and negligence by the magstere It lg further illusge
trated by two later Scottish oasea.a

IL the employer goes further than the stage of 13Le
fering with the work bhut himself acts as a fellow-gervant
then obviously he will bhe answerable for hisg negligence
to the other empley@eﬂ*g «mhe‘theory of 1iébiiity is that
the employee is entitled to expect from a master that care

and attention which the superior positi@n~and presumable

6. Sec pqrticvlarly *ar?dnt vo Webb (1856), ?) TedaCuPo
2613 Balleny V. reé 1875, 11 W, 6263 Sncddon v. Mossend
Tgon Coa, 1876, 3 He 89683 Gallagher V. PIper, 53 LedeGels
529,
7o 2 H and W 2135 26 L,J.8x. 319 (1857),

8. Stark v. M'Laren 1871, 10 M. 31 and Robertgon v
Bwown m A8T6, 3 Re 6524

9 Aﬁhworth V. %Laﬁwix (1861), 30 Tied. Q Be 1833 and
Melloxs ve Shaw (1861), 30 L.d QeBs 53%.
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sense of duty of the wmaster ought to command. The ordinary
dootrine of common employment has, therefore, no appllce
asion to & case of this type.

Aa dnteresting legal polunt which also erises in the
£field of common employment is this - ig dthe employse of @
gontractor a fellowe-servent with the employee of the
contragtor's employer? Although the docityine of comnon
employment has gone this question may still be importent
when consldering the wmatters of scope of employment end
the Yoontrol! test where apn employee appeays o be under
the ocxders of two masters.lo On this pareienlay polnt

1

the cape of Woodhead v. Garitness Mineral Co.” is most

instruetive. A miner employed by constracitors upon work
in & mine, belonging 4o an owning company, whose manager
and uwnderground mansger were in charge of the nine, was
Ikllled because of the negligence of the underground
manager, who was admittedly o competent person. Furthov-
more, the pit duly eomplied with the ruies and regulatlions
contalned In the Coal Mines Regulation Act {then ln Torce.

The gours (on a majorlity of seven judges) held that the

10, See the comments conbtalned in and the more regent
gases alted at footnote number 5 at page 128 pupra. Lo
was again made quite clear in Lindsey v. Chexies Uonnell
& Bo. 1951 8.0, 28Lg 1951 B.Dh.%W. 595 that, as the
doctrine of cowmmon employment was no longer applicable,
the law would be that priox to 1858 (the year of the
"Bortonshill"” cases) and employers would nozmelly be
liable once more for the faults of a Tellow-servant).

11, 1877y 4 Re 4069, over-ruling CGregory v. Hill 1869 8 M.

LANCTLTERD

282, See also M'Credie ve. Depny, 16069, 5 Mo 539
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owning company was pnot liable. The opinion of the Lord
President (Inglis) ils very important and he pute the
matter very cleawly, thus:~ %,..the mine-owney is fLree
from rvegponsibllity, not because the injured and injurer
are both his own hilred end palid servante, bub becasuse he
is not personally in fault and has not warranited the
Injured woxkmen against the perile of the work. On the
other hand if there was pewvsonal fault of the mine-ownewr
in selecting for the work an incompetent person, from
whose incompetency the injured workman suffered, the
owner would be equally liable, whether the lncompetent
person selected by him were o servant ovr what s called
an independent contractor, In all cases hias liability
must rest on personal fault and where there is personsl
fault it will be atbtended by liability.®

The Woodhead case might usefully be compared with the

12
Inglich case of Rouvke ve.e White Moss Colliery Coe, whiech

went to the Court of Appeal, Although the action was
taken ageinst the defendants (Scobitish, "defenders®) as
colliery~owners they were held not liable in the circun-
gtances ag the engineer whose negligence caused the injury
b0 plaintlff was, at the time of the accident, under the
orders and control of the contractors who were employed o

do a Jjob in the mine, although he remained the general

12. (1877) 2 C.P.D, 205,
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servant of dhe defendents. Horo the "eonbtmol test® wos

applled. In Yoodhend's case the parétienlor conitragtor

had no control over the underground mnanogery whose
negligence osused the ngeldend.

Agaln, in the Boglish case of Puxner ve Greal

Fegtorn Hailyow ﬁw.glj‘@h@ eommon caployment theopy was

notv invelked, booawse the "eollaboreteur? rolationphiy
did not exist, oo ag bo prevent the contravtor'e employec
From resovering demegesn Trom %he.ﬁm@lﬁyiﬂg QONPANT »

14 tho pogition of @mplﬁy@@a QF

Lopd Traper digowngen
one cadlway company injuring oaployees of anothor weilusy
compony as dllugtrative of the difflenld and noaxprow
gucotione whioh ecan awilse in applying the common employe
mont doctrinoe. Histowrdieally, thosd ceses ave of interest
and they were addoed $0 gulbe substontially right up %o
the yeoar 1948, z2e de mentioned letor on in thie cehopbtoi.

the copmon employmoent doetrince protected the mestor
only in rolation to the ecmployees themoelven., It 4id nos
4o 8o vhere, for ozemple, the wife of an cmployee wop
injured by the negligonce of o fdlloweomployes. In

15

support of thip Lord Feager ¢itos an Americon eope. i%

io submltted thet the 1iabillty cextolnly existe in

.
[ T PR < ¢ “ -+

L3¢ (1875) 33 Lats 4314
1d cm' nagon ey R —3:‘5‘3'5 and ﬁga‘b!&@"ﬁ‘; o8 UheTa.

1%, Gonpon Y. Houopbonie Rodlroad Cosy (18735) 17 Ame Rep.
MEI e ) s ‘

Fial
-
U
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modern law and it does go under the ordinary principles of
delictual Liability, applying ln this lnstance the welle
known doctrine of vicarlous 1iabili%yw16
Moreover, where a stranger was injured by the
negligenge or fault of the seyvants of another person ib
wag, in Scotland, no defence for that other person (i.e,
the employer concerned) to say that the pursuer’s fellow-
serxvants were guilty of comitributory negliganee.17 it
gseemed that the Eaglish courts took an opposite viewplg
Certaln inroads into the protectlon alforded %o
employers by the common employment doetrine were made Dy
the Tmployers® Liability Ae%,lg It is essential $o look
briefly atv this statute as 1t forms an hisgstorleal link in
an arrestlng chain of comwmon law and stabtubtory law which
was belng forged agailnst the unvestricted movemenl of the

collaborateur doctrine,

By this statubte the first statutory breach was to be

made in the doctrine, But it gave only a partial remedy

16. In Webb v. Inglig, (0.H.) 1958 8,L.0, (Notes) 8 Lord
Wheatley approved a oclaim by bthe wife of an employee
(drivem agelnst his employer based upon the latter's
vicarious regponsibiljiy for the wegiigenoo of the &ovaer.
In this, his lordship btook acecount of and approved of (bhut
he was not, of course, bound to follow) the (English)
Court of Appeal 1n Broom v. Morgan 195% 1 Q.B. 597.

17. Meams ve Glasgow and South Vogtnvn Rollway Co., 1B7H,

i Rt -1.?0

18s Armotrongs v, Lopcashlre and Yorkshilrve Reilway Co. (1874
10 B3, 47;

~99 4:3 gb 44 v:?:c"bc {?-apo 42¢
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t0 workmen., T0 sucgeced under the Act the purswer worke
man had ¢ prove thoat the aceldent vesulted Lfrom o defeod
in "the woys, works, machlinery ov plant? or fvom the

negligence of asome porson placed in o position of supen

K

visor ov auperintendent o0 whose ovders the worlmman hod

3

B0 obey ory, in the railway cesces, from the negligenco of
y 9

engine-driver om,@igmalm@n.30 The defence 0f common

employment was pro tenio exeluded in those limlted

categories of cases comlng within the Agt. The Act

applied to wailway omployees and manual workoers goenerslly.

There iz no dounbt that 1t provided a freuiliful source of

A e oy s 21

litdgation.
The Aot was followed by & scheme 0Ff Workmen's

Compensation (atatutes of 1897 and 1906 snd a consolidating

statunte of 192%) in which the rule of common employment

S

20, HBee the opinion of lord Vateon in Smith v. Baker &
Bong 1891 A.0, 325,

2. An examination of the following selection of cages
will illuwetrete the point madese

Lrwin ve Dopn %wuaun Barae Ooye 1885, 22 SeheRe 3794
Bmwmﬂ Ve haﬂk n e tqg 18586, 13 R 9813 23 Beliolo 706G,
Sweeney v ufﬁjivvag 1886, 14 Re 1053 24 SelioRe 9lo
gggg@ Ve Purnival & Co. 1896, 23 Re 49235 3 S.0.T. 2603
5.'{‘ i«!oﬂa ,}4‘30 Dﬁ?:&gﬁﬁw Ve :‘DB@Q@@I’ & ('3009 189F, 1 P,
1107 56 Seliafle O1be LHOTDET Ve dames Qymimgné 0o
:@..90.:;9 ”‘ FQ 2088 10 u..f,m.['.g 4075 4&7 mcaj..,!n:ﬂ.n i'{!-
Gwvuvam Ve dohm Groon & Gove 19065, 8 ¥, ??ﬁg
@(93 "31 s..)ab»ﬁo 2{}00
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played no pawﬁ. Compensation (not damages) became
antomatic where there was an accident in the course ol
employment and where incapacibty for work rvesulted, although
this compensation award was generslly much lower than a
damages award would have been in e veparation actlon.

In addition to the limitation upon the employer's
protection brought about by the Imployers® Liabiiity Acy
1880, the Judges were also moving - slowly but with delibe
eration and care -~ towards a tétal abolition of the common
employment doctrines MTinally, in 1948 the doctrine of
commnon employment was gwept away by the Taw Refoxm
(Personal Injuries) Aatga of that year, but not before
several easeﬁgB had arisen in which Judileial hair»épliﬁ%img
was becoming stretched to the iimiﬁ. Fortunately, the

doctrine has gone.

= 7 o Lo

22, 11 & 12 Goeo. & cap. 41.

2%, See Calder v. Caledonian Radlway, 187L, 9 M, 8335 (a
guard of one railway company and a pointeman of another
were not in common employment); Johnson ve Lindsey & Co.
(1891 ] A.C. 371 (where two contraclors were engaged in
building the same house -~ o servant of one dropped a
bucket on the servenlt of the other. Held that the
injured men could vecover demages from the masber of the
negligent man)sy The Petrel [189% ] P. 320 (ewrews of two
shipe owned by the same company were pot in common
employment, ab.least on the Themes or the high seas,
where they were just as likely to collide with any other
vesgel)s Radeliffe ve Ribble Motor Services Ltd. [L9%9]
AsCy 2153 (193971 ALTHR. 637 (drivers of motor coaches
in convoy were not in common employment, at least when
out on the streets)s Hay v. Central S.M.T. Oo. Lid. (0.H.)
1944 S.L.Te. 1965 1943 S.N. 78 (colligion bevween 'buses
owned by same compauny - converging routes)s; Kewr v.
Glaggow Coxporation 1945 8.0. 5355 1946 S.L.T. 413 1945

s )

SuN. 31 (workman end dviver employed in diffewent branches



[
W
Loa

(£) To pay wages.

It is acecepted that in veturn for the services
venderved to him, therce ig - in the general cage = an
obligation upon an employecr to pay wages. This obligation
hag been counsidered ot some length in the second chapber
of this work,24 to which reference should be made for

detalled observatlions.

(g) Glving emplovee & character.

There is no legal obligatvion upon a magbter to give a

character or certilicate of service to his employee, Butb,

2%, (continued)

of the game Transport Department - held that they were
fellew»aervan%s}g Miller v. Glasgow Corporatlion [1947]
AyCs 3683 [1947] 1 AITTEVR, 1 (the driveves and conductors
of different tramcars were in common employment).
Miller's case gupra was distingulshed in the case of
Néﬁlq&g ve Glasgow Corporation (Helh.) 1948 S.L.T, 423
Y7780, (HJ0.) 64 (vhere the defence of common employe
ment was held to be not admissable unless the party
injured had a special interest in the skill and caution
of the other party arising from the wvelstionship. Here
the drivers and conductors of different motor-buses were
held not to be in common employment); and,in fngland,
the case of Loncaster ve London Passsenger Transport Bosrd
[1L948) 2 ALl L.H. 796 (where a trolley=bus injured a man
on & tower-wagon who was repalring the overhead wilires.

A majority declsion of the House of Lowvds was agoinst
common employment on the ground that the plaintiff might
equelly well have been injured by any other tall vehicle.)

24+ See gupra, chapter 2, paragraph (3).
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if he chooses to give one, then it must be given in bona
£ide and it ought to be brue. oo
Sometimes 1t may be made a condition prior %o
commencement of service that & satlisfactory charvacter
reference from the former employer should be ecxhibited,.
If the former employer refusey bo iggue a character, with
the result that the employee does not get the new appolnt-
nent (failure to Fulfil the condition precedent) then
there can be no damages action taken sgainst the Lformer
emplayex.gﬁ
Weverthieloss, an employer is entlitled to give a
character to a ﬁervant.27 He mey claim qualified
privilege in doing this so long a8 the reclplent has an
interest in receiving it. The reciplient may be the
employee himself or a prospecilve employer oy & person
acting as intermediary or a person with whom the employee

28

hos entered into a contract of service.,”™ But there can

be no publication of 1% without sufficlient causeogy

In the interesting wnglish case of Gardner V. §%§§§950

25, See parbiemlarly Grant ve Remage and Tersuson, 1897,
25 R¢ 35 per lLord Young at page 59§ Moult wv. Halliday,
[1898] 1 Q.B. 125 per Hawkine J. abt De L29s

20. Carrol v. Bird, 1800, 3 Iep, 201

27. Christien v. Hennedy, 1818, 1 Muv. 4193 Andergson Ve
Wishart 1818, 1 fur 4293 Fumk@t% TIhe Ve MoCKenzic Brode.

_o.n.utcazﬂ

TEGT, T Fo 756,
28, Child v. Affleck, 1829, 9 B. & C. 40%.

29, Christlan v. Kennedy eitb. gupra. (per Ld,Ch.Comr., Adem
ab Do 427

50 1849, 13 Q.B. (A & B) 796 (particularly per Wightman
Js atl page 801)
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the former employer was held entitled to comnunicate to
the new employer faots which came 4o the former's know-
ledge after the grant of the certificate of chavacter and
which were inconsigtent with the tenor of the ceriiificate.

It alwo meems that the master is quite entitled %o

lgsue a certlficate of charvacter ex proprlo mo%uQJI ‘though

this might lead a Jury to suspect a mallecious intention oun
hip part. However, if he gives the certlificate in good
falth he is probably safeguarded from any ae%icnagg

When a gervant is dismissed for misconduct, the
magter is entitled at the time of dismissal to svate the
reason and he ig apparently privileged when he does 90.33
Thie privilege has been held to apply to statemenis made
0 the parents of a glrl who had bheen dismlssed for
immorality.34

An equal protectlion extends Lo the headmaster of &
achocl35 or a railway inspectow36 in making properxr reports
upon Jjunior employces., Furthermore, a member of & publie
body may criticise the performance of duties by ite

servants and any accusation of incompetence, neglect,

51l. Pattison v. Jones, 1828, 8 B, & C. 578,
52+ Bogers v. Clifton 1893, 7 B, & P. 587 per Rooke J.

33« Reg. v. Perry 1883, 15 Uox C.C. 1693 Taylor v. Hawking
1851, 16 Q.B. (A. & E.) 308; Manby v. w*H.'t 1856, 18 C.B.
5443 gtuart v. Moss 1885, 13 R, 299

34. Vatson v. Burnet 1862, 24 D. 494,
55 Milne v. Bauchope 1867, 5 M., 1114,
56. Martin v. Cruickshanks 1896, 23 R. 874.
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digshonesty oxr others is privilegedo 5T
8

An interesting case

-
wag Dundas V. bivingstone & Co.”- where a fiym, insured

ageingt defaleations, stated bto the insurance company thatb
a commerclal traveller, who had by this time left thelr
employment, had embezzled a considerable amount of money
belonging 4o them. This statement was held to be privil-
eged.

Once the privilege of the employer 1ls esitablished
(whick is a point of law) it is for the employee to over-
come the privilege by showing malice « and this is a
question of fact. The general principles of the law of
defamation will apply, inecluding relisnce upon lunuendo,
which requires a very high degree of proof.Bg In the

40 gewvie Cod. said that

Inglish case of Manby v. Witt,
the clrcoumstances "must be such as to induce the Court ow
any recasonable person to coneclude that the occasion hag

been taken advantage of to gilve utterance Yo an unfounded

charge®. Presence of a thivrd party when the gtatement 1s

37+ Neilgon v. Johnston 1890, 17 R. 4425 Munro v. Mudile
1901, 9 S,L.T. p. 013 Teseue v. Ruesell 1900, 8 Sehel.
Pe 2533 Plttard ve.e Qliver Tl&@ljwi GeBe 4743 Lelteh v.

Iyal, 190% 1l S.L.T, 394,
38, 1900, 3 #. 37,

39. See the old cages of Weilgon V. Johnston 1890, 17 R.
4425 Leidlaw v. Guun 1890, 17 U %9743 Macdeonsald ve. M'Coll
1901 5 Iy 1582; Mmadonald Ve Huy@recht 1694, 21 R, 3803
Kennedy v. Henderson 1003, 11 Seb, T Nos 156

40, 18569 18" COBQ 544 at vage 5470
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made does not necessarily displace the privilege but 1%
mey be iwndlcative of a meliclous intention as the element

of bhona fides wnow appears to be lacking.

There is no doubt whatsoever that where a mastew
frauvdulently gives a pervant a good chaevaster with the
Intention of assisting him to procure employment and there-
aftem a thlrd party, relying upon this false characier,
employs the servant and then suffers loss, the sggrieved
third party may take an actlon in demages fox his loss
againgt the initial employer, bhasing his actlon upon the
isgue of the falge character which caused that Togs. +t
Before leaving this sectlon, there remains fo be

42

considered the Hervanta' Charascters Aet, 1792, whilch

must be read along with'ﬁhe common law position. Mr.
Unmpherston dismisses this statute very briefly by a note43
that the Aet was ovidently not intended to apply to, and
ha&‘not in faect been put in foree in, Scotland.

44 .

Lord Fraser summarises the penalties upon employers

and servante imposed by the Act and then goes on to quose

from Talt's "Juﬁtia@"45 to the effect that the statute

41. Togter v. Charles, 1830, 6 Bing. j96, T Bing 1063
WiTkin V. Reed . 1854, 15 C.B. 1925 and Anderson v. Wishari,
IB18, 1 Mur. 429 per Lord C.C. Adem 440,

42s 32 Geos 3, ce 56,

43+ Op. gits page 184,

44, Master and Servant, 2nd @éi%jong pages 131-132,
45, v. "Servant? p. 468,
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applies to Sngland. The Llearned editor of the third
¢ddtlon of Lord Traser's gpus on Masiter and Dervents goes
somewhat further and disagrees with My, Tait's view that
the gtatute in question applies o Ingland only. He 5&y&46
that the Act lg quite absolute and general end that there
is nothiung in 1t to indicate that 1t was {o be restwicted
t0 Inglend in its operation. Mr. Tait took the wview that
the Scobttleh common law deald with the types of offences
mentioned in the Act qulte vigorously and effectively as
Trauds. The comment wupon this i347 that whilst 1t i quide
true, nevertheless the statute affords a speedy and effoct-~
ive chegk, whilst the common law was somewhadb vague both
ag to procedure and punishment.,

The lesrned editors of Macdonald's "CGriminal Law of
Seotlanﬁ“4a make no reference to the sgbatute, but this is
guite wnderstandable when it is declared in the Preface
that the book is dealing with indictable crimes..

(n) Employer's common law obligations.

The ecommon law imposes a three-fold obligation wupon
the naster, videlicoets-

(1) to provide and meintein suitable materialsg

(1i) to keep premises safe and work om a safe Bystemns

and

(iii) to exereise ocare in the gelection of fellow

enployees.

46, Bee Jrd edition, pages 133~1%4.
4‘?0 ;Juagg‘gb Oi'g .
48, Sth edition (W. Green & Son).
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Myo Usphersiton cmp&alnﬂ49 that 16 used to be srgued
that a distinetlon fell to be made, as vegards the smploye
er'a obligatlons, bebwoen the case where & masnter perscnole
1y superintended hig works and vhet where he did not do 60,
but delegated the task b0 2 manager -~ and In the latier
cose the obligation was Limited to providing sultable
plant and materlals and vo employ competent MoNaLeTH.

The deolisions, however, show that the liabllivy ie as
wide lu a question with his workmen as with sbtrangers
(subjeot to the excepiion which used to apply in the case

of fawlt by a Fellow-cmployee) whether personal supervieion

e
iz exewelzed ow mwt;*m A pelection of casen, at oy towards
the turn of the century, indlcate quite ¢learly that tho

obligations attach to the employer gua employer ond it

-m&

matters not how he choomes 0 ceryy on his bu&?ﬁ@&} = and
this is true both of an obligation which avises at comwmon
lowv or specifically uwnder stotnte. If hig systen of worke
ing ls dangewous or 1f he employs young or inexpevilenced
workers on dangerouws work for which they ave gquite unsuibed,

he could not eseape liabllity by pleading delegation to a

49, 0ne. 8lte, pages 156 and 157.
50, Hword Ve Caneron, 1839, 1 D 4935 Potersomn Ve Uﬁ&&gﬂm
38549 T Maeqs 1483 Darbons shill Cosl (e Ve Relﬂ LEHE,
3 Ma.eg.o 2663 Barbensnlii Coald (0o Ve M'Eu&@gg Ubﬂo i
wﬂaga $003 Wa?Laam Ve Culier Pa@uﬁ MAATE COo g 1&9 19 R,
915
5lo Wpipht Ve ﬂunlw;_& Goey L3973, 20 Ro 3635 M Killon ve
Holle mggéygy To., 1006, a“ Re 7685 Mocdonald ¥. UGBEOM

Goad Co. 1896, 235 Re b94 Henderson Ve doim Wotson Lideo
TEIZT L9 Re 854,
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-
menager who wasg & el7gw"w0rlmda.32

(1) Sultable materialgse .
(Pilant, mechinery ebc.)

The employer's primary duty is to provide and mainﬁain
suitable and £it materials for carrylng on the work. He
does not normally - and camot be expected to —~ warrant
hig plent and nachinery agelunst latent defect but he does
undertoke thet (latent defect, apart) it will be rgaﬁcnab%y
£it and suitable for the purpose for which it was aupplieg?
Initlally, of course, this applies 1o the condition of the
material or applisnces origlnally provided « c.ge 1 &
wcaffoldimg were constructed of wood which was in 2 rotving
condition, the employex would bhe llable Lf a section
collapsed under stress ox straln eauging injury to an
employee (or indeed to a third party, not trespassing).
Cases inv01V¢n5 fanlty waggons, vessels or machinery are

4
guite eamman.B‘

The obligation was formexrly in no way
affected by vrylng to establish thet the faullty appliances
were supplled by e third party and were not menufactured

by the employer himself, but this view has been modified in

52, M'Kildlop v. NaoB, Railway Co., clt. gupras 0'Byrne v.
ﬁur%§118549 16 D. 10255 Glbson Ve Timno & Ggug 189b, 22
. ot @

55« Ovington v. M'Vicar, 1864, 2 M, 10665 Veems Ve
Maﬁhiesmng 1861, 4 Macg. 215,

54, See pa@ticu&%rly Matbthews ve M'Donald Grieve & Co.,
1865, 3 M. 5063 Rothwell v. Hutohison, 1066, L3 Re 4633
Velsh Ve Meir, 1885, 12 R. 500,
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505
the light of mowe recent cases.””

14 is also the case that aﬁ employer is obliged, as &
precawtionary measure, bo dnspect L£rom time to time any
machinery or plant which is liable to become defective
through orxdinary wear and tear., Accordingly, in an action
against the employer in whioch the pursuer avers that the
defeet could have been discovered by inspection (the onup

r)56 the employer may

of proof here reating with pursue
disprove the alleged negligence on his part by showing
that by periodical inspection he had teaken all oxdinary
and reasonable stops to detect any defectz.”! It is

normally the Jjury's task to say vhat periodic inﬁpeeﬁian

was reasonable and whether the measures btaken 4o that end

55. Se¢ particularly Davie v. New Merton Board Mills [1959]
L ALl GeRe 346, HaL.: now Davie over-ruled Donnelly V.
Glasgow Corporation 1953 .0, 107 and was pubscquontly
Tollowed in Scotland (though technlcally the Scottish
Court was not bound by Davie's casge) in Sullivan v.
radlagher & Graie 1959 S.C. 2433 1960 S.L,.T, 70, However,
in the fairly recent case of MeMillan v. B.P. Refinery
(Grangemouth) Iitd. 1961 8,L.T, (Notes) 79, the view has
been expressed thaet where there is a latent defect in
uachinery supplied o a workman's employers, the onus is
upon the workmen to prove that the makers were not
reputable manufacturers upon whose skill his employers
were entitled to rely.

56. Gavin v. Rogers, 1889, 17 R. 206.
57. Bneddon ve Addle & Coep, 1849, 11 D. 1159 CGavin v

Rogers g¢il. gupra) lraser v. Frager 1882, 9 R, 8965 JLewin
Ve Dommyatoun lorge Co., 1885, 22 S.h.R. 3793 Torry Ve
Ashton, L1876, 1 Qebsbe 3143 snd sec also per Cookburn C.d.
in {ehb v. Renule 1865, 4 T, & P, 608, ~




4

L)

alr

58

o
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were reasonable, looking to all the circumstances.
will be appreciated that the duby of inspection follows on
from the maln obligation to provide and maintain suitable
materials. Therefore, 1f the employer's serventy arve worke
ing on occasion with defective plant belonging to a thind
party there is no special duty upon the employer to inspect

59 in the general case, Iut civeumstances may

that plant,
alter the employex's responsibility for inspection, cego 1L
plant or machinery is on loan from a third party and 1t 1o
used in sueh a way as to foxm part of the employer's own
plant and equipment then a duby of inspection will ayiﬁe.ég
The employer, after fulfilling his primary obligation
ag mentioned, cannot be held repponsible for lmproper use
which his employees make of the plant and machinery nor for
puch defects as suvbgequently avise and as ought to have
6l
.

been put rlght by the employees themselves Ifs however,

58. See Murphy ve Fhillips, 1876, 35 L.T.N.8. 477 pew
Pollock B
59. See particularly Robinson v. dohn VWatson Htd., 1892, 20
%;li4gg Nelson V. beott, Oroaﬂl & Bong, T180F, 19 R. 425;

NULLY Ve DTAMCOSC, 180T, 24 Re 4483 Bimpooen v. Paton
1896;’“’?‘3 R G403 M'Loghlon Ve 88, "Peverilt (o, Uide L1596,
2% R, T5%3 pee alBo 0liver V. S8U0LET & (Oey LO20 S.Ca
(HeL.) 94, whewe employees 0f a porterage compony were
held entitled to wely upon inspection by a stevedoring
firm of slings supplied by the labtoer.

60. See Warwick v. Caledonlon Railwey (o., 3d9(9 24 He 4293
(which was gggbmnpgg shed dAn Qliven Ve Saddler & Coee BUPTE
and Meedonald v. wxlie 1898, 1 Be 339, foliowed iu Thom@o
Vo Walinge (OsH.) L0573 S.M. 15,

61. Wilson v. Merry snd Cunninghem, 1868, 6 M. (H.5T.) 843 .

Stewart Ve Coltnoss 1ron GO, 1877, 4 Re 9525 Cook ve ﬁell

TEBY, 720 D.157s Uook Ve mmam, 1857, 20 D, 1803 Goxdon v

Pyper 1892, 20 R "T‘z.x. ) 253 M'Laughlan v. Dunlop & CO.y

188?9 20 SebheRe 2713 Mackenzie Ve £.8. "Tregeana’ (0.,

31 S.L.R. 141,
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the employey porsonclly supcrintonds the vork in vhieh uvse
is bolug nude of the perticonlor naseviain, plant or mochines;
thea, guite aport from his responslbllity as cuployowr, thoep
i on additional mmmgm%mﬁ%ikity arising from the superintend.
cnee or eoptrol of thoe work and 1dability will cocerue Ho him
in respeet of all defects which ought $o have heen dlpcovere
and remedicd during the progress of the vwork. 1€ vuroner
can show thet the repulting defeect {(aviadng after an inltloed
aupply of vient whioh wes then in good working oxder) was
known 0 him and went unrvemedled, 1iablliity nttaches o the

f‘v ’.)
@mplayeraﬁ“

(41) Bofe Fremipgo end Sofe Syotom of Uovlse

NTAT™: T I T T Y R AL

The aseoond gowson law obllgetion uwpon sn employer is
B0 keep his prendees in o safe condivion (oo far s is
gonolatent with the copduet of hio work) aud to conduct hio
bugilness on & gystem whlch does net iavoldve uvrumsual ov
unneeensery dangoer o those whom he &m@laya,ﬁﬁ Thisg obligs
aticn, palen along with thoe formoer obllgation slvendy
divoussed, ney be desordbed comprehensively sg o duly Go

sake precantions for the goneral salety of his employeed.

Naturelldy the regponsibilildy will very with the nsture and

.

Ponndry Gos LOGBT, 24 H.L.He 7283

02. Shenforsh ve Dusnbanl

- 54 RN TR, AN " i I Fod o Ldre ] PG sl D - " - by " ‘o
gud BEG BAB0 MOENET Ve L0050 [LOGG] L Q.0e 986 por Bighon

de. &t nage 9Y2.
63, Soo Inglish ve Wilponsd O1yde Coad Goe, 1957 5aCs (Hels)

L i s P ey i i S o
A6 (theore aom be B0 0OLegacion 0F bhLs dubty 20 o to

avodd wresponoibilityd.
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the conditions of the work caveied on by bhe employer -
bud the degwyee of precanilon reguirved dg no highey than

what is ressonsble and ovdinarily te be eoxpeeted in the

Ha

clrounsbonces ., The comien law does net place ths

euployer in the podition of a guarantor oy insuver. I
in not egeential o use the very latest and safesd

applioneces « po long es he doop make uwse of thoss whieckh

ore retgonobly safe oand In goneral uﬁ&wﬁﬁ SBhould 14
happen that the employer de peopesing to cerwy oul an
operation wvhileh ig very difflounlt -~ apd this veguives
speclal pregantione or uwnusunl wompures for Whe solety of
the employecs - then these precavntions musi be ﬁak@neﬁﬁ
A good eoxenple of ome of the highest peecavtlonn
wvhileh an employer sust $ake for the safety of bhilg caploye
ceg s the feneing of machinoery. Apart from the stabubory
sbligations lmposed by the Paotorlen iAel, 1961, ov othaep
relavent sbetutes, the common law eleswly imposes cueh &
duty upon the employer. Waen fencing of meachinery ia an

ordinary and rossonable precsution for safely then 4%

R X ? : A s

6%& Muprray va Mawgy and L Cunn gﬁg}ggug 1890, 17 B 06183'
%@ggm%@gg Gilvde dpvigellon Trhobecs, 1903, 13 UebeW.
Hos 242,

65 Mopeo v Hoga, 1890, 17 Re 7963 M1GIAL ve Hownen & Go.
1890, 18 R. A00y M1 ﬁhﬂ?7 Ve fatmllwg 1AA5, 8% Suledie
207 o

6o Bhork Ve V“hﬁ@ en, 1871, 20 M. 313 Heomderpon ve Lgryon
QO»Q lﬁ@gy 16 } 33@




148
muat be ﬁ0ﬂ6a67 If the nachinery iz to be used by young
and /oy inexperienced pervsons then, obviously, in deciding
the queation as to fencing or no fencing, serlious regard
will hawve to be paid Hto the guality of {the emplayeeae68
Peneing wlll remain a continuing obligatlon so long as the
machine is in use.69 Any failure in the gbtatutory oblig-
ation or common law dubty to fence will raisc an immediate
presumption of Liabllity on the employer's part where
injury results to the amployee.7o Unlegs the stasutory
obligation is an absolute one (upon a correat constructiox
of the particular section) then the presumption meniioned
may be rebutted by the employer if he can show that the
aceldent was attributable to a cause other than lack of
fencing, c¢.g. some carelespness or negligence on the pard
of the eanployee hims@1f71 - gubject, however, to this
plea by the defender (l.e. the employer) being incompet-

ent in clrvcumstances wheve a statube 1s obviously despigned

@(. Ldwards v. Hutcheon 1889, 16 R. 6943 Rosg v. Thomsgon
& (0., 1882, 20 Sebhelle 463 Murroy v. Merry & Cuaninghom

eib, wty g3 Mlllioan v Mulr & Co.y 189L, 19 R. 183
queron Ve Halker 1898, 2 26 H, 449,

68. Gemmill v. Gourcck Robework Coey 1861, 2% D, 425,
69, Traill v. Small and Boase, 1873, 11 M. 888,

70, Traill v, Bmall & Boase buﬁrag Kelly v. Glebe Sugawp
Refining Co. 1893, 20 R. 8353 bhields V. lurdooh and
Cameron, 1893, 20 R. 79?.

7l. Greer v. Turnbull & Co., 1891, 19 R, 23%; Robb V.

Bvlloch. Tiade & GO, 1893, 19 R. 9713 Camercn ve Waller
1898, 25 Re 440,
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to protect a certaln clags of persons (e.g. young or

Lr XA
I3

inexperienced employees) against this particular happenings
actly the same prineclples apply bto the employment
ox ybumg and/or inexpericnced persons at deangerous and
unsuitable work., The ground of liability may be elther
(a) that a dengerous system of work is in opervation where
guch persons are‘employed or (b) the employees of this
type cannot be held to have undertaken the rigk of employ-
ment ags ordinary, competent, qualifled or expericnced
employees do in the general case, The cases support the
rule thalt such eaployment amounts to negligence on the part
of the employer. ® Agein, & presvmption of 1isbility
ariges when an injuvy oceurs,74 hut this may also be
rebutted by the employer if he cen show a wilful disobed-
ience to orders or some misconduct by the employee which
caused ‘the ingury.?ﬁ
Examples of breeches of the obligation %o keep
premises in a gafe condition are very numercus, but the
following will illustrate the type of fellure which is

mder gonsiderationds

pitfalls in unlighted plaeem;76 or defective ﬁames?f vhose

72« Pringle v. Grogvenor, 1894, 21 R. 532,
7). O'Byrne ve PBurn, 1854, 16 D. 10253 Bobexrtson ve BLovil,
i%afgﬁ o @g vhhead S .

» Sharp v. Pathhes dnndng Co. 1885, 12 R, 5743 Gibson
Ve Nlmmo & Coe 1895, §§ He 4913 Gibb v: Crombie 1%75, 2 R.
8863 of. Carty v. Nicoll, 1878, & H. 194,

75 MOET&S Vo Doaso. ¢ Sginning Coep 1895, 22 R, %36,

T6 o Jamigﬁmn Ve lRussell & Coa, 21.89&i 19 Re 898* Macieod Ve
Caledonian Railway Co, 1885, 23 S.h.R. 68.

TTe JONNGON Ve Mmhcho?l & Coey 1885, 22 8,0L.R. 698,
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ungafe conditlon lg known or ought to have been known %o
the employeﬂ¢7a- Another example might be an uwnsalfe pit
shafﬁuvg
The allegatlon of cerrylng on work wpon a dangerous
or defective system means thal pursuer is saying that the
employer has been gullty of some fallurve in gliving
instructions or some fallure in taking precautions to
enpure that the worlmen are reagonably safely protected
whilst carrying oul a dangerous operation., There are
numerous cages on this painﬁ.ao L -good example of this
type of fallure might arise where a geng of railway
platelayers was working on a section of mailn Lline track,
without adequate look-outs bheing posted to warn the worke
men of approaching trailns. The allegation mentioned
would apply equally to a negligent method of ubtilising

81

machinery whieh 18 pevrfectly gound in iteelf. of

course, the exceptlonal or casual operation does not form

part of & Yoystem af werking".82

78, Paterson v. Wallace 1854, 1 Macq. 7483 Brydon ox
Maf%hall Ve Stewart 1855, 2 Macge 50

79, Brydon or Wexrghall v. Stewarl, cit. supra.

80. Sword v. Cemeron 1839, 1 D. 7957 Smith ve Baker [1891]
AJCTT5E5 s M Tnelly ve King's Tre, 8869 T4 R.Ey W' Gulre v
Cairng & Co., 1890, 17 H, 5403 Cuok v. Stark 1886, 14 Ko
T3 Yorton v. Bdinbureh end ulasoow Raljwav Gg.g 1864, 2
M. BEGY @gpax e L'w and Brand 1&71, 10 T, 2563 Nﬁfdouh'v
MaeKinnon 1885, 12 R. 8103 otark e MiLaren 1871, 10 M. 3
313 Pollock V.- Cas Gagsidy 1870, 8 WM. 6153 Granlt Ve yfggda3e
1883, 10 K. 115G,

8l, See Welsh v, Moly 1885, 12 R. 590,

82. Harper v. Duniop & Co., 1902, 5 F., 208,




(1414) Seleotion of Competent Staffs-

The final obligation undertaken by the employer
towards each individual employee is that he (the employex)

will exeraise reasonable skill in the selection of other

83 Thig obligation lg no lounger so imporitant

employees,
today as 1t was prior to the pasging of the liaw Reform
(Personal Injuries) Aok, 1945,84 when the doctrine of
conmmon employment was applicable - bhecause the employer's
fallure in seleceting competent staff precluded him from
relying upon the doctrine.85
© Since the papsing of the 1948 Aet jJjust mentioned and
the consequentlial abolition of the common employment
doctrine, the three common law obligations discussed
above have ceased to be gulte mo important es they once
were, but it remoing perfectly relevant in any reparation
clain kaged upon the common law to plead sny one or more
of the gaid obligetions., The tendency in modern ludvgtre
ial low is for the legislature Yo impose more and moxve
duties and liabilitbties upon employers, 6.g. recent legig-
lation oun faectories (consolidated in 1961), mines and

quarries (consolidated in 1954) and offices, shops and

83. Bartonshill Coal Co. v. Reid, 1858, 3 Macg. 2663
Bortonshiil Coal COs Ve M'Guire 1858 3 M&OQo 3003 WLLUOF
v, Merry and Cunnincham 1867, 6 M, (H.D.) 843 and
Tarrant v. Webb 1856, 18 C.Bs. 797.

84, 11 & 12 Geo. 6 cap, 41l.

85. M'Aulay v. Brownlie 1860, 22 D. 975,




rvailway premises (the new Aet of 1963).86

(3) Bmployer's remedies upon the employec's bresch
of eontract.

Baglcally, the general law of contraet applies where
there ig a breach. The aggrieved party mey claim damages
in the noxmal case, but he may also be entitled o termin-
ate the relationship and regexrd the initial obllgation as
no longer binding upon him. The situation involving
breach may erise before the asctual commencement oi service
(eeg. either side may indicate an unwillingnems to perform
an from the commencement date). To the Inglish lawyew
thig is "entleipatory breach”., The party not at fault may
gue on the breach at once, 1f he elects to 4o 80, rather
than await ‘the saffeative commencement date of the agwreae
ment.av

The more difficult question is whether thewve can he
o breach of contract after the servioce relationship has

been terminated (apart from the "restraint of trade®

cases). This matter came up in the case of Liverpool

Victoria Priendly Society V. Hougton"® where the cour

86, The Offices, Shops and Rallway Premises Act, 1963 (1967
cap. 41) received the Royal Assent on 3lst July, 1963 and
came into operatlion on various detes from L8th Pebruary
1964 onwarde, although the main operative date is vegard-
ed as being lst August 1964,

87. See Hoochster v. Do la Tour, 1853, 2 E. & B. 678 per
Lord Conpbell Ceds 06 ps 6895 2l90 TFrogt V. Knight, 1872,
7 Ex. 111l dohnotone v. Milline, 1886, 16 Q.B.D. 460,

B88. 1900, 3 P, 42,




155

granted an interdict ageinst defender (who wes a former
employee of the pursuers), prohibiting the clreulatlon of
informatlon, obbtained during the employment, to third
partlen concerning the pursuers' buslness affalrs end
where a nominal sum of desmages wes awarded as the purouers
could not prove loss, The deciplon wes basaed upon breach
of faith and loyalty (the main obligation of any employee)
and therefore breach of contract. Inglish law 1g the same
on ‘this question of faith and 10ya3ty.89 The principle of
posbmserviee breach lg, therefore, fully recognised and 1t
is not Just regtricted to the restraint of trade caseo.

The rights and remedles available $0 a master, upon
breach of the service contract, may be summarised as
follows, videliceti~

(1) A elaim of damages.

(2) A right to withhold or refuge to pay wages.

(3) Specific Implement.

(4) Imberdict.

(5) Personal chastisement.

Lach must be examined briefly bto assess its usefule
negs and, mnore particularly, its place in modern law and

practice.

(1) Mapter's elaim of domages s The eclalm may rest upon

breach of an express term or of an implied abligaﬁion.go

89. Merryweather v. Moore, [1892)] 2 Ch, 5183 Lamb v. Lvens,
| 1893 I Ch, 218; Robbh V. Green [1895] 2 Q.B. 1, 3153
Bary v Graven 1005, 20 ToTialie 51

a0, Glerk Vo Murdhiﬁon, 1799 Mor. 91863 Cameron v. Gibb,
1867, 5 SeleRs 2023 ) Murrax Ve Mocfarlane, 1866, 2 Sk GGe
Rep. 63 Cooper ve M’ﬂw&n, 1893, U SheCteRep. 311 Gunn Ve
Goodall, 1835, 13 S. 1142,
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Generally, the master will have to prove his loss and the
ueual prineiples of contract law relating to asscssment of
damages will apply - even although the basis of the claim
is pitched no high@r than that of trouble and inconvenlenc

3
cauvsed to the master.g“

(2) withholding or refusing to pay wagegi:- - The servanty
who breaks hig contract iz generally held to have forfeite
ed his eclaim to wages for the period after termination and
perhaps also, in certain cases, for the prior periad.gg
The early view of the common law was that the servant
ought to be punished for desertion or misconduect (with
resulbant forfelture of wages) but this is certainly not
g0 boday in the sense of punishment geared to breach of
contract. If the wmisconduct is, in fact, erviminal then
it is puniched separately (not by the employer) in the
criminal courts ag an offence oxr attempbted offence of a
partlioular kind.

Earlier sitatute law9§ had fortified the employexr's
pasition‘%y enabling him to have proceedings baken againsgt
an offending or deserting employee. Moanwhile the common
law was quite elearly moving towards the Y"freedom of

contract® theory.

9. Webgter & Co., Ve OQramond ITrom Co. 1875, 2 R, 752

92, Umpherston, op. cit. poge 131 and footnote number 1
thereol,

95, See partlicularly the o0ld Master and Servent Acte and
ghe Employers and Workmen Act, 1875 re defaulting apprent-
leed,




he question of acorual and avpporbionment of wagoes
Qa4 ..
hog oldready beon congldered ot some length.”” It i neee

espary Ho renomboer that the sepveny will nopmeldly be ene

Eed
b4

4\.—

i slod Yo elaln ell wvages due prior 4o %@wmiﬁ@ﬁmdﬂg
ig o soy theose woges whilch have acovued ond which aye oute
atanding o8 the teymipnation dobtes IF an omployos 1o paldd
wmonthly, quarderly oy halid-yearly and do properly diomipped
wlthin the month, quaviter or helfwyaear then the wagesn Doy
- the whole poymeat period weounldd bhe roparded e fovfeited.
Implich law fﬁllewm the aame rul&ogﬁ |

An intewenting Lfeature of the Inployers end Worlkmoen
Ael, LBYS o7 ig thot, in deboeprmining what 1o en cguiteble
amownt in all tho cilrvoumsitanocs, the eouvt hes power o
adjust and set-odf all olaims Loy wagon, dansges and
obhorwisce and irreepeotive of uhm%ha thoao elaims avre

diguidated oy unliguidateds

(3) g&gﬁﬁﬁﬁﬁ drnploments-  The o0ld Scottish common Raw
permlited o swmmary potlitlon in the Shorlff Court {(olther
of defonderts domledle op of the aoctunl ploce of w@*&ﬁﬁ}

Tow sho apprehonsion of & pervant on apprentics who had

TR

94+ Soe @hﬂ@bmw 3y soction (3) BUDLE e

95« Gihoon ve M'Haushion, 1@@1, B H. 3585 and Hooy ve
m,%‘\ﬁ“ﬂ *%ﬂ Aty &ﬁ%ﬁ?g 5 Me 8dde

964 Tidfuny Ve Hungorford Market Go., 1835, 3 Ae & I
Litley Ve Jluitie 1848, 4L Gably (fo & Ba) 7425 omd DButbon
rzgmmgem, :nga, A Cals 550, . |

GFe 36 & 39 Vicebe 0o aO, gpeetion J. (Shoplfd Gowrd in

mﬁ@b?&mﬂ)»

V8. Goboveall Ve Bbownet 1833, 11 S. 795,
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deperted his service and this might be enforced, 1i
necessarys, by imprisenmentagg Before ilwmprisonment was
competent there had to he deserivion of the serviee, other~
wlse the court might have ordered the gervant to enter

L
upon the pervice (L.e. by a decree ad factum pracsisndum).

Punishment was at the discretion.of the covurt. The master
might still have hisg action of damages in breach of
eentmac%g or he might attempt to enfovece a penalty clause
in the sgreement. As Mr, Umpherston points ouﬁ,g there ig
no legal principle which sanctions the enforecement of &a
purely civil contract in this way eond the progedure was
threrfove gqulte contrary to the recognised rule that a
givil obligation cannot be eunforced by suamary imprison-
ments Not surprisingly, this particular procedure was
limlted to the humbler classes of servants, such a
labourers and artisans.

Put it e to statute law that resort must be had +o
trace the improvement in the status of the employee and
the development of the modern view that both parties are
epsentially free and equal in the gervice relatlonship,
that their duties under the service contract are weciprocal

and, morveover, that their rights ave viritually iﬁentieale4

99« Umphersiton - op.cli. = pages 132+136 and in particular
the llgt of cases eited in footnote nunmber 4 to p. 132,

L. Tulk ve Anderson, 1843, 5 D. 1096,

2+ Anderson ve lMoon 1836, 14 S. 863,

3« Opegite page 1%4 and footunote nuuber % thereof.

4o See partlcularly - 4 Geo., IV, c.343 The Masier ond
Sexvont Aet, 1867 (30 and 31 Viet. c.141)s The Imployers
and Workmen Act, 1875 (38 and 39 Viet., ¢.90) and The

Conapiracy and Protection of Property Act, 1875 (38 and 3
Viet, 0.8%). perty Act, 1875 (38 and 39
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(4) iInterdiocbi- A court of law will not grant interdict

agalnst an émployee or employer so 88 to ovder performance
or implement of the contract. The usual remedy is damages.
The general rule above-~glated appliesn to ordinary
performance, but nevertheless there may be, on occaslon,
gome speecial berm oxr condition in the contract which can
be enfowrced by interdict. A good example would be the
breach or possible repeated breach of a clause In restraint
of trade or of the loyalty and good falth owed by the
servaﬁtcs The English cases also lllustrate the modern
attitude of the courts +to breach of falth, but 1t seoms
that the Inglish equivalent (injunetion) of the Bceottish
interdict is limited to cases involving the enforcement of
an oblig&tion of a negative eharaeteroG It 19 suggested
that the Scottish courts would take the broader view of
what is more reasonable and equitable In the c¢lrvoumstances,
looking to the restriction sought to be imposed upon oune
party and the partiecular intevest of the other party in
having that restriction enforced. Scobtish authorlbty upon

this topic of diffieculty is virebually non-existent.

(5) Personsl chastiscmentse Leaving sgilde the gpeclal

cage of the dlsciplinavy powere of the ship's moster, the

5. Livernpool Vietoria Friendly Society v. Houston, 1900,
3 }é‘, 42,.. " LUl ¥ 2 s you e H

6. See Macdonnell - Master and Servant p. 1993 Smith =
Magter and Servant p. 126; Frasew, 0p.clit. p. 112; and
Unphersion gp.eit. pages 137 and 138 and relevant foob-
NoLes .,
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older authorities considered that a master or employer had
a powexr of moderate chastlsement ovey his servan%$e7 Later
anvhoritics ﬁonaider8 that thig power couwld no longer be

accorded recognition, except perhaps where the mester atood

in Joco parcuntis to a very young servant. There gecms 1o

doubt that the magiter may reprimand and rebuke an cemployee
but he gannot resowrt to personal physical chastleement. Iu
any cese the existing vemedies permitted by law are nore
than suffleient to protect the employer withowt hig resort-
ing to archaic metvhods morve suitable to the feudal cra.
One could weasonably assume that any attenpt to enfowree
this old~fashioned remedy would be met lmmedlately by a
criminal charge of asssulit. The rcactlion of fellow-
employees would doubtless be an lmmediate Ysympathetic?
strike and a request for a public apology. No master
would be so arvogent or go stuplid as to regort to this
remedy today.

There was never, of course, any quegtlon of one
gervant being permitted by the law 4o chastise his Ffellow=
servant.

(4) Bmployee's remedlep upon the employer's bresch of
contract

The remedies avallable to an employee aresw

7. See particularly EBrsline I, 7, 62,

8. Frager = gp.elts p. 12535 ©Smith - op.git. p. 1063
Macdonnell -~ op.clite pe 52,
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(1) & claim of damages; and

(1) 2 lien ox wight of vetention.

The damages claim ie ellowed upon the same principles
a6 those which apply in the masterts case. Usually the
claim will be based upon wroungous dismissal and the ogum
payable will be a sum representing the wages for the
unexpired period of the contract or, where the contractual
period ig indefinlite, a sum representling an amount waich
the employee was prevented Lfrom carning. The usual cone
tractunal principle of "minimisation of logs®™ by the
aggrieved party (l.e. the employee) appliea,g but he is
not obliged to take up say nondeseript type of employment
which 1s avallable = ag this might pvrejudiclally affeet

10

his positlon. The court may award a sum larger thon

mere wages 1f satisfled that the clreoumstances Justify

puch an inefea@e.ll

Should the amount of the clalm
represent compensation in lieu of notice then, gtrictly
speakling, the asection is not one of damages but of compen=-
ﬁatiﬂn.lg
As wegaxds lien or the right of retention, the gen-

eral prineiples of contract law agein apply. ALL that

9. Stuwars v. Richardson, 1806 Hume 390; Hamx Ve M'Twan
1867, 5 M. 8145 Hops ve. Pender 1874, 1 R, 5523 and  London
ve Brand, 1894, 11 SheCtoREps 317

10. CGuna ve. Rangay, 1801, Hume, %843 Ross v, Pender cil.
ngpa and Rose v.e Mlarlene, 1894, 2T R, 396,

1T Cameron v. Pletcher, 16872, 10 M, 501 Maw ve dones,
1890, 25 QeBeDa 107, - T

12, Morrison v. Abernethy School Board, 1876, % R. 945,
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need be sald here is that whilst the master has a right

of lien over his employee's wages for non-implement of the
contractual obligations, the employee may, in ceritain
clreunstances, have a right of retention over his employ-
er's property which is in hie (the employee's) posscssion.
Seamen, of course, were in a ppecial position at common
law as regardé g lien for wages. The Verchant Shipping
Acts create a statubory lien in favour of the ship's
master as regards (a) his wages and (b) disbhursements

?
incurred by him on account of the ship.to

Part (ii)

gL B

(5) Liebility of ¥mployer for employee's contractss-

Bagically, cach employee im the general agent of his
master and the test of the master's liability is that the
gervant must be acting within the scope of his employmentd.
IE the pervant is & speclial sgent 1t 1l the scope of hig
authority whiech is the test of liability. The Llabllity
ig usunelly much wider im the case of the general agent
whilsgt 1t ig, or should be, more clearly defined in the

= A
ease of the special agemﬁ.l' The "holding-out®h cesecs

13, See the Merchant Shipping Act 1894, sectlon 167.

14. The case of Morrlson v. Statbter, 1885, 12 R. 1152,
illustrates that any acting oubwith the general gcope of
employment ralses bthe question of special agency and the
agent's capsclity to bind his employer is tegted by refer—
ence ¢ the privete instructions given by the employer =
as it ils wpon these that the agent's authority rests.
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require that the master®s conduct be carefully ecxamlined
to establish whether there was oreated in the wmind of the
third party an understonding that the employee was indeed
a general agent,

The principle of Ratiflcation snd the rules relating
thereto apply equally within the master and servant
relationship and references should be made to the leading
textbooks on the law of Agencyu15

Tormination of the mastor and servant velatlonship
does not necessarlly prevent the third party from proceed-
ing asgainst the maeter. It i o gquestlon of circumstances
whether the third party had notice of a withdrawal of
authoxity or ought to have been on guard ageinst the
possibility of cancellation of authority (e.g. by the
magter's death or ingolvency), as faects which ought %o
have beon known to the ordinary prudent businessmen. The
effeet of vermination meemo to be that the opus resis
clearly upon the master of showing that the third pariy
concerned had no reesonable causc for supposing that the
gservant's euthority otill continued.

1L the servent contracts withoult any suthority what-
soever from his moster - then he ig personally lisble upon
the contract, unless it were 1o be (and could be) ratified

gubsequently by his master.

15. See, in particular, Gloag on Contract 2nd Ldition
chaptex 8, section (233 Bowstead on Agency (1L2+th Bdition)
chapber 2, section 4§ Powell on Agenecy (2nd Bditvlon)
chapter 3.
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(6) Lisbility of employer for employvee's delictgs-

e ground of liability is based on the maxlm gul

faclt per slium facit per se. The master is responsible

for any loss or injury to a third party which is caused by

the negllgent ov wrongful act of his employees, provided

that they were acting within the scope of employment. The
magbter escapes liability if he can show that the servant
wag not, in faet, a servant at.the btime when the losg or
injury occcurred or alternatively, that the particular acsh
complained of was not within the scope of the particular
enployment.

Where the claim against the master 1g rested upon the
master and servant relatlonshilip, the pursuesr is generally
required to establish the following three points, vizg=
(i) that the sot of the employee was the proximate cause

of the loss or injury;

(11) thoat the wrongdoer (i.e. employez) was at the partle-
ular time acting on behalf of and in furtherance of his
mapter's intervesiss and

(114) that the master and servent vrelationship did apply

betweon the actunal wrongdoer and the defender (l.,e. the
master).

The servent himself always remeins lisble for his own
wrongiul aects and may be made a Joiut defender along with

hisg employer.



The 1iabillty of a master to a third perty for the
negligonce of hile servants is greater then that of an
employer who engages contractors to do work for him. In
the second case the master's liabllity is pot striletly thel
of an ecmployer but is indeed a vicarious liablllty as, say
the owner ov ocoupier of herlitable proporty or ig a
Liabllity based upon an expross statutory avthoprliy. In
the cagep where there 18 a true yelationship of noster
and seyvent the employer is the person whe diveets perfox-
mance of the work and he erereises a complete econtrol
over the employee, This "control Hest" hasg been popular
for meny yeors ae the test of liabllitye o

The guestlion of "proximate ceuse" ig part of the
general law of dellet and the prineiples thereol epply
with equal force hﬁ£9017 Any defences whieh would have
been avallable to the employer wader the general law oFf
Geliet may be pleaded relevently hoere 2li8o .. contritute
ovy negligence of the pursuer (prior to 1948, of aourse,
gueh a ples 1f successiul would have excused the moster
completely from Liability).

"Seope of employment® is, in seveval instances,

regarded more as o defence available Lo the employer

* d e AR S

o Bee infra pages 169-172 inclusive and the footnotes

therelboy™ "

17+ See (lege on Reparation (4t%h Bdition) chapler 2, page
37 st. geqe. and the new work on the Tew of Deliet by
Proftesaor David M, Walker, Qelloy PheDop IheDe, to be
published under the auspices of The Scotiish Univewslitles
Lew Instibute.
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rather than e primary ground of Liability. The guestlon
is weally one of Ffact and the answer to 1t determines, as
a matser of law, the mester's llability ox nonmliabili%y}a;
Nevertheless, a reasonable latitude must be allowed to the
employee. His dutbties ought not 4o be scrutinised with
neticulous exacititude to discover whether or not ﬁh@
partlicular act was properly underitaken. There will be
occagions uvwpon whilch a servent will do more than is
reasonably vequired of him. The attitude of the law

seems to be this - that if the servant's actings arve in
the general line of duty and for vhe heneflt and interest
of his master, the responsibility for such actings must

regt with the mas%er¢19

18. See parvticularly Gallagher v, Burrell & Son 1883, 11 R
235 Mowtiln ve Ward, 1887, 14 R. 8l4g Deard v. London
Generad Omnibus Company, [1900] 2 Q.B, 530 (the 'bug cone
ductor who drove the 'bus when hisg dyiver was 111l = no
part of his duties and no implied or other auvthority - the
euploying company held not liable to an injured passenger)
and, more recently, Peeblew v. Cowan & Co. (0,H.) 1915, 1
SelaTy 363 (dwiver giving "1ifte™ - employvers not 1llable)
Dowd ve FMletcher 1936 S.N. 118 (similar facis); Togher V.
Gilbert VMeClung Thd. (O.H.) 1962 S,5L.T. (Noﬁesg %1 e
(Bmployers not liable for injury when unauthorisged ¥lifte®
glven.); and in I¥ngland, particularly the cases of Twine v.
Beenp brpregs [1946] 1 A1l B.R. 2025 62 T.L.R. 458, G.h,
and Conway ve George Wimpey [1951] L ALL E.R. 36335 2 K.B.
266, C.A3 but compare Young V. Bdward Box [1951] 1 T.5.R.
769, C.A. (foreman's "ostensible’ authority).

194 Bee Limpus v. Loadon General Omnibus Co. 1862, 1 H, &
Ce 5265 Ward ve Gencral Omnibhus (0. L8175 42 TedeCePa 2653
Avery v.e New Park School (O.H,) 1949 S.LT. (Notes) 7:
Henderson v. hdinburgh Corporation (0.H.) 1950 S,0.7T.
(Notes) 633 Hutehison v. Dumiries Gounty Council 1949 S.5.
. (Notes) 103 and Hell v, biackwood Morton & Sons Lbde,
1960 Sella 113 1960 Helia®e 145’) '




1% the pardicular aeb do done by vhe employee fox his
owa enda, the whole reaponsibility for the conssouencesn 1lie
wpon him and not uwpon the eaployor. 1T 2o0medlmes happons,
in the bruagport casen, that an omployoee deviatus from tho
roube wvhieh ho noxmelly tekes, whilot driving for his

employer, for some purpose whleh lg pueoldy poesonal or he
takes ont his aepployerts ven or lopry or noter-car, aiter
completing his owdinsry delivery tasks for the day, on &
ploy of his owil, Who 1s responsible In these dwo casesn &8
2 bhird party is injured -~ fhe epployee slone o the
ermployer aleo? It seume thet 1€ the enployes g on the
mesbor’s business - though he deviate fov poersonel pvoaseag «
the mapter will be llable. In the gecond vesc, the enploye
i85 balking tho vehiele for Lls own ymrp&ﬁ@uu usnelly wilthoun

11

»—fs

auy awshority Lyom the wmaster, 20 et no liabiiity w

S

attach b0 The waeitor. %he claim cgelonet the meobey is o
good one oven although the particuler act complained of 40
merely incidental o the mpLawmemn.ﬁw |
?hé manber nay expressly forbid the doing of & jmwm"vw
udsy aot or Lowrbld Lie porfommance In 2 partionlar mannerle

Doen dlsobedicnoe by the servent to thewe ingbructions

E - ‘ 3 h':) Iy
eneble the mastery bo gacape Liabllity?™ ‘ihe enawver 1s

B : AP ORLTT L A e 4 WS R 2edend L 2 Fasdt s

20. See ;n,;g,ggfwgg;g Ve Smilh, 1889, 60 D,%. 708.
21, Boe fwine ve Down's ugnrom §@%a [ 9%@] bOAXL seli, 202

wpmmﬂw,vﬁ 603; Wimney & Gt e Tde Q%?] KoBo 26635 (3956 ]
Lo ALl “”.’ha ,,T (541 4 and YU”U(M" Ve ufhid("@ ﬁ{‘)‘k’ &“ §%€3n "{zuiiu [}gﬁ*“l]
Teﬁuﬂg TEHY - pmﬂiiuuﬁaxxy DELE Teaning Lede tos no then wao)
8t pe T84,
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that 1t does not neceggarily oxcuse the master. The
servents, as a general agent, is presumed to he vested

22 However, &

with all the powers proper to his tasks.
nagster is entitled to lay down limits within which the
pervant is to perform hig duties and if the prohibitlione
applied by the magter extend bo things outwith the normal
scope of such dutlies then there ig no lisbility uvpon the
masﬁer.aE
It is somebimes argued that the master iz not liable
for any wilful and illegal act (in the sense of an unlaw-
ful aet but not neeessarily o criminal act) done by the

A
m@rvanﬁ‘gf

It has alrcady been observed that the master
may be liable for the wilful act of hle servant he may
algo be liable, in a civil aection, if the offence is a
criminal one, so long as it was committed in the course of

hig employment¢25 Railway and omnibus company employees

22. See Limpug v. London General Omnibug Co., 1862, 1L H. &
Co 526 per Willes de 8% De 530
23« Do Roxburghe v. Waldie, 1822, 1 S. 3443 1825, 1 W.S8.1%
Docherty v. Glapgow Tramway 0o., 1894, 32 S.DL.R. 353,
Limpus v. London Genoral Omnibug CGo., cit. supra; end
§£§%gga ve Woodward, 1881, 6 Q.B.D. 318 per Grove J. at

Pe . o
24. Handon ve Glapgow & S.W. Rly. Go,., 1899, 1 F. 559
Wordrope V. D. Homilton, 1876, 5 RHe 8763 and D. Roxburshe
v. Waldie, cllt. gupra.
25, Dayley V. Monchester S, end L. Rly Co., 1873, 8 C.F,
1483 Bryce v. Glasgow Tramway Co. 1898, 6 S.L.T. p. 493
Wood v. N.B. Reilway Co,, 1899, 1 P, 5623 but contrasth

Gilleapie v, Hunter 1098, 25 R. 916 (bthe barmen arguing

politlcos with a customer and foreibly ejJeocting him ~ no
actlon against the proprictor).
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(whether British Transport Commission employees or otherw—
wise) have a presumed authority to usce force sgoingt any
persons who misconduct themselveg upon rallway property
or who, for example, atbempt to travel without a ticket,
1f unnecessary violence ig used or if the employees use
force improperly, then the company, ag employers, will be
Tiable,20

Statutory power to apprehend mey be conferved
(nsually upon railway companies and the like) and any
misuse of that power by the employees would vender the
employer Zl.:i.ev,“v.f.'l.e..‘?'7 In the absence of a gtatutory power or
an lmplied common law power to make the parbicular arvest,

the employer cannot be made liable.

Another case illustrating the uwausual act falling

26. Highlend Rly. Co. v. Menzies 1878, 5 R. 8873 Apthorpe
ve, Bdinburgh Tremways Co, 1862, 10 Re. 344; Lowe V. Greas
Northern Rly. Co., 1895, 62 L,J.Q.B. 524 (the company

held liable where a station-master and porter foreibly

and quite wrongly ejected a passenger who had the corvect
ticket)s Seymour v. Greenwood 1861, 6 H. & N. 3595 (a 'bus
proprietor held liable where a conductor thrust an intoxi-
cated passenger off the 'bus with sueh violence that he
wag thrown down in the roadway and run over by another
vehicle); Hanlon v. Glasgow and South Western Riy. Co.,

cit. supra; and Bayley V. Maenchester S, and L. Rly. Co.
75,50 P, 16 . ’

27. See Jundie v. MaeBrayne, 1894, 21 R, 1085 following
carlier Tnglish authority on the point (see Mooxe V.
Metropolitan Railway Co., (1872) 8 Q.B. 36).
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within the scope of employment 1s Poland v. dohn Parw &

Bona®®

, where a carter employed by defendants was walking
home after work, behind a lorry driven by one of his
employers. Sesing a youth olimbing upon the lorry and
thinking that he was stealihg sugar, the carter struck
him, so that the youth féll and wae injured. The employ-
ers were held liable ~ but they would not have béen liable
11 the cerber's act had been éo exceselve as o take 1%

qulite outwith the scope of asuthorised acto. Here the
energency Justified the particular act. Whether there is
on emergoncy or not is a gquestion of fact.ag

The employer is liable for any fraud or embesglencnt
commltted by the employee in the course of the cmployment,
Just as he is for any other wrongful act. The ground of
liability is that the employee is nmoting in a pavticular
capaclty with reference to certain kinde of acts and
accordingly the master must be liable for the way in which

those acts are carried out by the ampley@e.ao

The third and final wvequilrément, if the moster is to

28, [1927] 1 K.B, 236,

29. See Gwilliam v. Twist [1895] 2 Q.B. 84; Beard v.

London General Omnibus Co. [1900] 2 Q.B. 5303 bus contrasth
Ricketts v, Thos, Tilling Itd. [1915] 1 K.B. 644 (o company
was held liable for the negligence of a driver in allowing
an unauthorised person to. drvive the vehiocle),

0. See the leading Inglish case of Lloyd v. Grace Smith &
0oe, [1912] A.C. 7163 also Uzbridge Permanent bencrik

Duilding Soelety v. Pickerd (1939) 2 KeB. 2483 (1939) 2
KT ER. 344, Cohe —
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be held regponsible, 1 that the relatioushlp of master
and servant must apply. The existence of a contract of
service is sufflcient proof, but if thie ie denied then
the pursuer has the onug of proving that the relationship
does in fact exist. |

Some difflculties might be apparent where two persons
are entltled to give orders to a servant at she time of
the wrongful or negligent act. We are here envisaging the
case of the gervant who has virtvally bwo mastews. The
gquestion to be snswered ip - who was the master at the
particular time when the wrongful or negligendt act took
place? He is the person who 1s responsible, Two differ-
ent teste have been suggested in answer to this questlon,
videlleet te
(o) Who selected the servant, who pays him and who can

dismiss him? ox
(b) Who has the right to control the servent as o the way
in which he must periform his dutien?

The former test lo certainly important as regards
doetermining such questions as breach of contraet or lawiful
and unlewfnl dismissal. However, as rogerds liability in
negligence, there is 1ittle doubt that the "control test!
31

is accepted as being the primery one. This view hag

%i. S$ggghe?§agli§g?§asgs Vi§{“ gﬁggﬁsav.Wclgdatﬁavigation
Lra. L89B, 22 Is 1021ly Connelly v. (lyde Wavigation Trge,
1902, 5 ¥, 8; Anderson V. Glaggow Tremway Co. 1895, 21 R.
318 M'FPall v. Adems & Coy. 1907 S.C. 5673 14 S.L.T. 625
(the esgential test is "econtrol"). Johngon v. Lindsey

1891 A.C. 37L; Donovan v. DLaing, Wharton & Down Congtrues—
tion Syndicate, [1893] 1 Q.B. 629; also Murray v. Currie,
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obtalined gupport from the Judges of the earlier part of

the nineteenth eamxurygg right down to the present time,
It has beon vegted again in the leading Fnglish case of

Meraey Docks and Harbﬁur Board v. Cogging & Griffiths

e

A
(Tiverpool) Ltﬁ.a’j a case in which Donovan v. Laing,

Wharton & Down Construction Syndicate§4 was carefully

congidered and distinguished.
The goneral principles relating to the transference
or loan of employees from and by one master to anpther

were discussed at some length in Chowdhary v. G1110§635

Mr, Justice Streatfield's five propogitions in that case

are most helpful and ave as follows, vizse |

(1) Where transfer is in issue, the presumption is always
againgt it,

(i1) The onug of proof is on the general employer thatb

control has passed from him.

51, continued

1870, 6 C.P. 24 and Rourke v. White Mowg Colliery Co.,
1877, 2 C.P.Ds 205,

2. Bee Dalyell v. Tyrer 1858, FEl.Bl. & EL., 899; and
Tenton v. Dublin Steam Packet Co., 1838, 8 A. & B. 8353
%ndg in particulgr, the fgllowing well-~known Buglish cases
Quarmen V. purnett 1840, 6 M., & W 4993 Jones v. Liverpool
Corporation 1885, 14 Q.B,D, 890; and Jones v. Scuilard
11898772 Q.Bs 565, where the "contwol" Lest was CLearLy
applicds. Yor an interesting article by Professor 0iio
gggnmﬁreund, criticising the "control% test, see 14 M.L.R.
pel¥ e Y

330 [1947] AsCs 13 [1946] 2 A1L E.Re 3453 115 L.d. (K.B.)
4655 62 T LeRe 535,

4. Qite gupva.
35, [1947]2 A1l L.R. 541,

Wi
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{131) Whe zenevsl enployer mugst prove thet there ls such
g trenglevence a8 posses the pight o contyrol the
servent dun the wmennery of oxeouitlon of ths act in
qu@w%i@n,

{iv) Vhebthor such o btrensfercncs has btaken place g a

| cuentlon of facl.

{v) There gannoet be such & transfevence wilthout the
porvant's oonsent

5 for conglderation btime
.

Thoe Yeontrol test? hag come

-b«:‘.

wji

and agodn in bthe ®hospital onoesV,” it may be thoughi,

perhaps wldh ressonsble Justificatlen, that the contwol
et hag boen pushed too far and that 4% has obscwred bhe
voal tost of the basle contreotual ralaitionshln botwoon

the partics, 40 be detornined by the firabtenontioned bood

C‘.",

favher Ghan by attempting to identifly the elemcnd of
eontrol. TFrowm the m»ei@&ly loglenl otandpoint 16 is an
sragsopration or, nore corveotly, an over-gimplification o

08y, fow example, that o Hosplitol Doard of Mensgemend

feontroleY 4t qualified senlor medical oteff in the censo

e e PRI KT

36, Sier pavticulewly nha cape oft= Poote ve Meoctors of
Creenock Hoopliald &9 2 Bals 69s ?gimﬂ ? j*ﬁaia b
%@@bzmah énmnwmmﬁw u@mm;gaium 22g Ve Sddnbuesh Royal Tnddeme
By A9LEE,ETREy A0TSR LT, 3%;. 'ﬂ@ﬂugﬁa Ve LlODEOu
ﬁuvniﬁ$ﬁ€iwmuﬁy }gﬁh e wa 34 B LOBE Haliete Lo Reddiond
Ve Abovdoen Tagiptraton 1095 8.0, 2765 1983 S.0,7T, 455,
baylote Tubor ve Elingow Viﬂ&ﬁ?iﬁ Hoppliolo (0.1, 1950

& Qﬁﬂ :‘5@ 1950 ¢ a?iaw ’?’ﬁééyu !i"‘mft’kﬁ“’ﬁ Wa ;::%ﬁ?;&‘lbu &""’?’E.lﬁjﬁ‘*}"a‘%.
“324,1.4*211““"*}‘ fm vl and '

M&@amzai@ o Blopszow fostern Honnlteln Doawed, LO%S4 Belle.
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thet 1% will tell them how (o pevform 2 major or even &
minor opevation. Wevertheless, within the broad ficld of

Induveatrial operations 1t seems clear Lfrom Dopoven's caps

»,

and the Mersoy Docks case, above mentloned, that wheve

R,

there is some actual mechanical ox ghysical operaiion

invelved the cownrts will apply the “oontrol? vest.

('7) How fax empl@yev liobhle for acts done in tho
enployeris serviegse

When the servant hos committed some wrongiul act or
g gullsy of some negligence this makes him liable as &
wrongdoer to the third party whoe has suffered the lnjuwy
or loss., The fast that the cmployer hes had to meot the
claim by the third party or is by the existlng low, under
the doetrine of viearvious 1llabllity, wequived -~ gua
employer « $0 meel the loss does not excuse the offending
employee from his primery vesponsibilliy. I the wrongful
auh lg the product of both moster and sevvant then each
Lo & contributing poxty with a shaved primary responsibile
14y The mester may bave his legal clalm to & contribude
an37 Leowm vhe enmployee or he may have a »ight of
iméamﬁiﬁyga against the sewvvant. Whethexr 1t iz good
policy to enforce elther of these rightes ls quite anothey

matter. There arve two maln reosons for this, visse

Lo x B

57e Bee the lLaw hcfmwm (Miseellencous Proviedons)
jﬁc tland) Aot, 19407 and Cootnote 38 Tollowingo
506 ALOTEL Va "Tomford tee end Cold Stovege (o. Lide [1957)

P‘Mr.*&‘t!-m

1 ALTTELRS 1257 AU 55% (Helre)o




175

{2} 11 22 bad for induesrisd relatlong in sany peviieular

trads or ocsgtablishment 10 enployvers are constontly

snforeing thely zpights of econtwibubion or indomnlty
{the eilunple revedy lo %o gebt vid of the cavelass o

incompetent peevent, for vhose vagerles dhe insuronce
compondies will nozmally puy, dn any event)y ond

(D) £ 1% beoomes widespread locel krowledge that a
particnior eaployvoer is in the bhablt of enforoing hip
epights of dindenndty or contmibution egelnst a&l of
thone employees who nvolve him in o domages clalm,
that enployer in questlon is going Ho Lind thed
roeraltment of a sulteble labour forew will bocome &
very ALfficult task infecd « and, moveosver, hig
Shylockian ineistenee on hls logel "pouvnd of £losh”
mey do his buslaess infinitcly nowe harm than one o

o domages clalan.

Propedurelly, the purener wmlght valse his aetion oF
denages agalnet bolth mapter and servont, Jointly and
geverally, onforaedng ble doewee agoinpt one or othey ox
hoblie  Hhould he halke gn scblon ageingt the moeeter slong
pad therealftor atbenps wasunecensfully to enfowee the
decrae he connot then Inliiate o feesh actlon in respooct
@ﬁ the pome wrong agadnst the employees In pvactice tho
puragner willl slwmost alueys go asgainst the ouployer and

that will be an ond of the mobitove.
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The indemnity principle in Scots law seems to he
founded upon the authority of the o0ld case of Anderson ve

TN AN
5 9

Brownlee”” upon the reasoning that as the master ls bound

at common law to relieve and indemni fy the servant for
any loss to him from conformatlon with orders, 8o the
gervant has a wreciprocal obligation to indemnify the
magter - whether the logs be a dirvect loss Lo the master
or a payment of damages or compensation to a third pavty.
The Inglish lawyerse seem Lo have btaken a very long time
indeed to wreach the game concluslon as ig now evidenced

by the Ligter cape.t0

(8) Implover and Implovee in the Crinminal ITaw

Any ingbtruction by & master to his sevvant 4o do
goriething which amounts to a criminal offence luvolves
both partles in ecriminal llabllity. They are llable in
scotland, as "art and part™ in the offence. If the
gervant ils mPrely an “innoccent agent" then he escapes
liability and it is the master alone who hag t0 answer
for the crime. In the case of a common law offence, the
prosecution will require to prove the master's parbticip-
ation in the offence before a convictlon will be obltalned

ageinst hime, The nature of the offence will be a very

39, 1822, L 8. 4423 gee algo Clydesdale Bank v. Beatbgou,
1882, 10 R, 88,

40, Digter v. Romford Teoe and Cold Storage Co. Itd.,
(1957 TT 811 ¥VR.TI255 AW, 555 (Hehe)e
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important matter to be conglidered in the firet place.

Tor example, an indictment for reckless driving or driving
whilet uwnder the influence of driunk or drugs would not
nompally involve the employer, qus employer, 1n any
criminal 1liability, although it would most certainly
ugually ivvolve him in a eivil liability.

The liability under sgtatute law mey be guite dlLffer-
ent and so Lar as the employer le concerned he may be made
absolutely liable gue employer (and that Liability may
atvach Lo him as a princlpal or it may also atbach o him

vicariously as the smployer of 5, the partlcular employce

ox agent who actually committed the statubory breach) ow
a8 owner or occupler or proprlietor of parivicular premises
ocoupled and used for a pariticuleyr purpose and governed by

4L

speclal statutes,. There wmay be a "paving clausge” to the

master in gertain stabutes which ensbles him to report thatb

oy

YR

41, See, for example, the Tactories Act, 1961l; the MNines
and Quorries Act, 19543 the 0ffices, Shops snd Rallway
Premlises Act, 1963 and the statutes velating to Licenmiung
and Welghte and Meapures; and, for example, ithe cases 0F
Groenhill v. Stﬁzlin 1885, 12 Re(J.) 575 Gelloway Ve wpber
1889, 16 B é“‘“"‘%mdu ve Dempsber, 1912 SeGa(J.) 1103
Robertson v. Prax 1945 J.C. 113 (weights and m&a%vres)
Ferouson v. Compbell 1946 J.C. 28; 1946 SelieTe 58 (Lmﬁon8~
ing Acts) ond phields ve Litile 1954 8,0.T. 1463 1954 J.C.
25 (trafficking in exclsesble Jaquor) ond also, from the
aspect of vicarious criminallty uvnder statute the older
cages of -« Burnette v. MagKennas 1917 J.C. 203 1916, 2 DehT
2938 Auld Ve Devlln 1918 J.0. 413 1918, 1 S.J.T. B33
Davia on ve Alexender 1927 S.N. 91; Bean Ve Sincloir 19%0
el 513 1930 Sabeia . 423; and, nogt importantliy, HaBT Ve
Begs jg”% de 04-295 1928 S.L.T. 336,
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the particular breach was caused by a definlte and
identifiable pereson and that he (the master) had no
knowledge of the breach and had done his best to see that
the Act's requirements were fully met. On the other hand,
the liability may be absolute.

In each case of sbtatutory liabllity the primary task
is one of constructlon of the partliounlar statutory provige
ion in order to ascertain (a) the reason for the obliga-
tlon and (b) the capacity in which that obligation is
being imposed by the legislature. Knowledge on the pard
.of an employer may be vital in fixing an additional
1iability or even the primary lisbility upon him, as the
progecution would require, in the ordinary case, to prove

this knowledge by the emplayer.42

If, on the other hand,
the wording of the stabtute is clearly absolute, giving
knowledge or acgunlescence no place in the offence, the
test of liability 1ls the Tactual commlssion of the
partlcecular act which is expressly forbidden by the Act
1taell.

The common-law doctrine of vicarious liability, o

well~known in the f£ield of elvil wrongs ox delict has no

glmiler application in the field of common~law orime.

Rt

42, Bee parbticularly ®Mens rea in statubory offences" by
delil s lidwards, where the queation of gtatubory llability
is very exhaustively examined.



to the employer (in

{9) Righits snd remedies axising
against

reanecb “oF the Conbroos Of service
third partien fe

The remedies are as follows g
(a) An action for induelng a breach of contract.
(b) An sction for harbouring a servant.
There is not evallable in Scotland (as there
ig in Eaglend)
(¢) An action for injury to the sexrvant,
There remaing to be cousldered, in somewhat broad

compass, the basic gquestion of the grounds of actlon

agaiast third parties.

() Action for inducing a breach of contract.

There is a long tradition in Scottish common law
that if any pevson, knowlngly and intentionally, induces
a2 pervanlt to commit a breach of his contract (c.g. by
deserting the service), so that the master suffers loss,
such person becomeg liable to an action of demages at the
instance of the master,4§ It seems +that the third party's
acty by which he induces the breach, may be an act of any
kind which repults in & breach causing loss, for exomple
reveallng trade secrets or some confidential infommation«4!
The third party who is 1o be made liable must have

had notiece of the contract infringed, otherwise he eannot

4%, See Dickson v. Taylox, 1816, 1 Mur. 141l; Rutherfoord

ve Boak, 1836, 14 S é3?9 Couper & Song v. Moofovione

18{99 é Ra 68)1

44. Rutherfoord v. Boalk, suprag Keryr v, D. Roxburgh, 1822,
3 Muv, 1263 Hoxburgh Ve M Armur‘““, 1841, T D. 556
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be paid bo have commitited any wrongful act. bLven Knowe
ledge of the exigsting relationship between the master and
hils employee will not be enough - if such knowledge does
not Justify an inference of wllfully end intentionally
indueing the breach. Obviously, a mere giving ol advice,
without injurlous motive or wilful intention against the
master, will not involve 1llability, on the part of the
third party, to the master.

The particular contraet whose breach has been alleged
nust be one which is enforceabley 1f, for example, it i
void there can be no contractunal right arisling to the
master and there 1ls no question of hig having a remedy
for breach - because the contract itself is a nulliﬁy.45

(b) Action for harbouring o servant.

It iz equally established at common law that if any
person harbours or conbinues bto employ a deserting sexvant,
after notice of the facts, then he becomes lisble to the

magiter whose servant hap degerted him.46 The tegt of

45. Sykes V. Dizon 1839, 9 Ay & BE. 6935 Haxtley ve
Gummings, 1847, 5 503, (MuGy & 8.) 2473 De Prancesco Ve
Baroum, 1890 45 ﬁh.D. 430,
46, Dickaon ve Taylors Sykes ve Dixons Haxtley v. Comnings s
and De_Urancesco V. Larnum, cit. supre; and also Rg@g
Sireet Toundni"eﬁoeg Ve dewvis & Sons 1917 BeCo H41g 19LYT,
TELW,IB%y other examples are Blalr v. Robertson 31 Sh,
Cte Repbb. Pa 1933 Park & Co. v. LULtrell & ROberteon OD.
eib. pe 2513 Lohoar v. Gemmell, ope. cits P. 2453 Adompon Ve
Mumrhmaa, %52 GheCbeReptBs ps 2038 ppence v. MocKenziec 52 She
C».Rent&. Pe 363 and Holmes v. dohnstone Co«operaﬁﬁv
mQQ?CbV &imitadg 40 . ShoCb.Reptae. pe 49.
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1lability is the third party's continuvation of the employ-
ment of the servant after his knowledge of the facts that
the gervant i1s in deserbion from his previous employmente.
Such an actlon would be a deliberate interierence with

the primary relationshiy and accordingly some protectlon
must be given to the master, Although this actlon is
perfectly possible, in theory, 1t 1o submitted that it is
most wnlikely to be met wilth in modern practice. IL any
remedy Lo to be available it will generally be found that
an acbtion for induecing a breach of contract ig the most
satlisfactory one, If professional malpractice by & third
rarty employer is lnvolved, thon a formal complaeint should
be lodged with the diseciplinery bhody of the particular
profegsion.

(¢) Action for injury to the servant (%)

Seots law does not permlt any action at the instance -
of a master against a third party who has caused injury o
the servant (thereby, of course, vesuliing in loss and
inconvenienge to the master). fnglish law tends to allow
sueh an ac%ien'heeause thera ls a deprivation of servieces,
in which the master is sald to have a quasi right of
praper%y.

This type of action was tried in Scotland in the case

of Allan v gaﬁelag’47 but the Tord Ordinsry held it to be

47T. 1864, 2 M, 873,
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incompetent wpon the ground of wemobteness of damage. The
Inner House of the Court of Sesgion also expressed serious
doubts ap to its competency. The mame type of actlon was

again tried meny years later in Beavig v. Clan Line

gﬁggmg£§948 but was again regarded as lncompetent.

nglish law seeme 4o be the same in principle buv 1%
allews an excepblon in the case of menial servantg, employw
el ag part of the domegiie staff, basing damages on the

action per guod servitium amisit.49

This whole question was recently examined exhaustively
by the Law Reform Committee for Secotland. Theilwr Rep@f%go
concludes unapimously that any pogeible alterations in the
law would produce worse resulis than any supposed defect
or unfairness and therefore, for the reasons explained by
themﬁl, they reoommended that no legislatlon was necessary.

That 18 how matters sbtand at present.

Groundg of action sgainst thinrd parties.

There remaing to be considered the development of the
ground of action against third parties who interfere with
the master and servant relationship. This is a matter of

congiderable interest and not a 1Little complexity.

48, 1925 8.0, 725, .
9, dee Inland Revenue Commlssioners v. Hambrook, [19%56
390 B e s Dol egl ongr s 00 PO T TEE 0 ﬁLog" :
?%ﬁﬁricﬁ v Oroydon Corporation and Another [1957] 2 Q.B.
e
50. Elevenbth Report of the Law Reform Committee for Scote
land, presented to Parliament in July 1963 and published by
HeMe Stationery Office (Command Paper Ho. 1997).
51. ibid, pages 4 and 5.




The grounds seem b0 fall into two deflnite and
agreed categoriemg-

{2) where the acts in questlion are unlewiful acts; and

(b) where the sald acts are lawiul but are procured
by unlawful means.,

The authoritiss are meinly drawn from fnglish law
but, nevertheless, there arve mpeveral Scotitish authorities
of extreme ilmportance. The early leading cases on this
toplio are the followingi~

ool 4

Tumley Ve Cve;’g Bowen V. Halls”” Mogul S.5. Go. V.
54

M'Grepor, Gow & Cog
56

-
Temperton Ve Rugsellgﬁg FLood Ve

Jdackson”

LT DRI I

s appealed to the louse of Lords as Allen V.
Iloods” | and Quinn v. Geatham.”

In funley ve Gye the ground of actlon was that
defendant had "malilclously intending to injuve plainitiff...
enticed and procurved (Miss) Wagner to break her contractY.
The actlion wes held Vo be competent. However, Colerilidge
Jo dilssented, taking the following pointe - (i) the damage
wag too remote (ii) the motive was too elusive in character
0 be & test of legal action and (iii) the action of
damages for enticing a sevrvant was an excepbtion to the

general rule and applied ounly to labourers in husbandry

52 185%, 2 Xk, & B, 216,

55, 1881, 6 Q.B.D. 333,

544 1889, 23 Q.DBeDe 5983 1892 A.C. 25,
55, L1893} L Q.Bs T15

56, L 1B95] 2 Q.B. 21.
57« L18G98] AsCe Le
58. L1901) A.C. 495 (reported as Leathem v, Craip [1899]

2 TuR, 667
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and menial servenits.
dnmley's case wag congldered and approved in Bowden V.
gg;£°)9 Agedn the ground of actlon was "knowlngly induecing

) braach“eée

The three condltlons necessary to found an
action were selt out clearly by Brett L.Jd. (a8 he then was),
vigs- (1) the defondant’'s act nmust be wrongful in law end
in faet, (1i) the breach of contract should be a nalbural
and probable consequence of the act of persuasion and (iii)
the breach of contract should be the cause of the injury to
the plaintiff - but sueh injury must not he too remote,

In Mogul S.9. Cos. v M'Grogor, Gow & 00,961 0o

allegation of procuring a breach was made, The pogition
was that certsin traders in the china tea trade had com-
bined to keep their competitors out of the market by offere
ing rebates to customers who dealt exclusively wilth them
and by reducing freights, as well as by threatening to
ceage omploying their own agents who also acted for other
traders outside the combination. The action was in damages,
founded upon an 1llegal combination or alternatively,
gtanding the combination, that it made use of unlewful means
The action was unsuccessful ~ the Court holding that, in
spite of any lose to the plalntiff, the object of the
combination was to gecure and protect the trade of the

defendants. No violence, intimldation, fraud, misrepresen-

59 a¢u. SUPLO, »
60, §ce per Brett L.J. (Later Toxd Lwhpr) at p. 337,

delivering the maJori vy ‘Gudgment of the Court,
6Lo cit. BUDTY.
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tation or procurvement of a breach of contract had occuryed,

62

Ho wright of the plaintiffs had been violated, Both the
Court of Appeal and +the House of Lords held that the
defendants had not exceeded the legal limite of competitlo:
in the course of wtrade,

1

w

63
Temperton ve Buspell is intervesting as 1t wasg

actlon taken by a manufacturer against the members of a
Joint committee of three trade uwnions. Two grounds of
actlon were relied upon, namely:- (1) that defendante
had, unlﬁwfully and maliciously, procured certalin psrsong
t0 break contracts with plaintiff and (i1) that they did
maliciously conspire to induce certain persons not to
enter into contracte with plaintiff., The court held that
defendants were actuated in what they d4id, not by any
gplte or malice against pleintilf personally, bub by &
desire to lnjure him in his business by Toreing him not
to do something which he had a legal vight to do and o
compel him to comply wlth the vnions' requlrements;
acecordingly, they had then ilnduced certaln pewrsons %o
break their contracts with plaintiff and thoy kunew aboutb
the existence of these contractis; and, wmoreover, the
plaintllff had suffered loss from the breaches of coniract.
On the secoond ground of action, the facts proved o the

gourt's satvisfactlon were - the same deaire of daefendants

02, See dictum of Bowen L.d. in the Court of Appeal - 23
QeBaD, &% pe 613 (critlcised by Tord Herschell in Allen v.
ITlood, [1898] 4.C. 1 at p, 139).

Ghe Cile SUDPTS
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a9 before, an acting in combination, success 1n inducing
breaches of contract snd consequent loss to the plaintiflf.
Accordingly, the maliclous purpose, the succegsful induce-
ment of breaches of contract and the counscquent loss,
taken together, were held to found a good ground of actlon
agalingt those persons acting in combimatiam064
The foregoing capes indicate that two baslc eone
ditions munt be fulfilled before the action in damages
for proeuring o breach will succeed, vizi=- (a) the loss
muat be caused to the party who ig claiming the damegesy
and (b) the procuring of the breach wmust be "mallecioua®.
The very lmportant question of the meaning and effect
of "mallce" was discusped, at great length, in Allen v,
E&gg@.éB Brlefly, the facts were that two shipwrighis,
Flood and Taylor, were employced by Glengall Iron Company
to repair a ship. The boiler-mekers employed by the
company objected to Flood and Paylor being employed
claiming that the two men had invaded thelr province by
carrying out iron-work in another yard ("demarvcation® at
an early stage). Allen, the trade union delegate of +the
bollermakers, persuaded the company to dismiss Flood and
Taylor, threatening that 1f it did not do so the boiler-

malkerns would be called out on strike or would come ouwt on

64. See per Lopes J.J. at p. 731 of the repori.

65. Originating ap Ilood v. Jackson and reported [1895 ]
2 Q.B. 21 and moving to the House of Lords as Allon V.
Mood and reported [1898 ] A.C. 1.
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strike. Thore was no breéeh of contract, as the company
conld discharge PFlood and Taylor at any time. The jury
found that Allen had "mallciously induced" the company 1o
dispense with the services of plaintiffs and hod “mallce
iously induced"the company not to engage plaintlifs.
("Mallciously", ap uged here, meant an intention to punlsh
the plaintiffs or injure them ln their trade or obtain
gome benefit to the bollermokers at the shipwrights!
expense)., But, the House of Lords held that there was no
ground upon which an action eould bhe meintained. The
company had committed no legal wrong agednst plaintiffs
and presumably it was not a wrongful act for Allen o
persuade or induce the company to do that which it had a
perfeé% legal right to do at any time. A gbtrong argumentd
wag put forward that a special right existed in every
person to exercige his trade or dispose of his labour, frec
from molestation or interference and that any such intew-
ference was actionable unless done with Just cause or
exeuse, This view was rejected., Before any action could
be taken there had to be a wrongful act - and, moreovewr,
an act which was otherwlise lawful could not he mede
unlawful (i,e, wrongful) because it was prompled by a bad
motive., Malice by itself is not actionable.

6

Quinn v. Leathem 6 took the development a stage

further, This case involved the elements of (i) threats

66. [1901] A.C. 495 (reported as Leathem v. (raip in [1899
2 T.Re 667). T T



186

and (ii1) conspivaey. The court made no abtempt to
distinguish or define "legal threats® and "illegal (i.e.
unlawtful) threats®. It was found, in fact, that defendants
had acted in combination and with a common purpose ©o
injure plaintiff in his business by preventing the free
action of those cuptomers dealing with him and that actual
loss had resulted to plaintiff and that defendants had no
Just cauvme or lawful excuse, because their scts were not
legitimately done to protect or advance thelyr own
interecsts. The pariticular acts here done were not
proved to have resulted in any breach of contract through
which plaintiff suffered loss, bubt nevertheless they
cauged cthers to refuse to deal with plaintlff and in
this way pecunlary demage was caused. Dased uvpon these
Facto, the aection was auﬁtained.67 Quinn's case is
clearly based on an unlawiful ecombination which resulted
in loos and with no Jjustification in law for the partle-
ular actas. It was suggested that the means employed -
namely coercion by threats - were themselves sufficient to
attach liability to defendants. This very point was to
oceur ageln many years later, as we ghall see showxtly.

It weems, therefore, that two main types or patteras
of eame could be encountered s~

(i) Where the actlon ism based upon a wrongful act

67 Théreby approving the second ground of action in
Temperton v. Bugsell,




1879

done by one or more persons, but without any acting in
concerts; and

(i1) where the setion is based upon a lawful or un~
lawful act done by unlawful means, Including therein an
illegal combinatlon.

Innley's case, Bowen's case and Allen v. F100d68 all
fall into category (i) ebove, whilst Mogul £.85. Co. and

Quilnn Ve L@athem69 £811 into category (il) sbove. I%

would appear that Temperton v. Russell overlaps both

categories. Class (1) reguires a violation of some right
(contractual or otherwise), done knowingly and intentlon-
ally ond resulting in some loss. Class (ii), being based
upon illegal conspiracy regulires o combination of persons
with the object of causing Injury to another, some act or
acts done in furthersnce of that purpose and logs srising
therefrom.

Scots law hes not, however, developed the law of
"econsplracy® to the same exbtent as Fnglish law,; but hag
chosen instead to vegard conspirecy as a form of “atbompt®
in the ecriminal seunse or as a form of "Lfraud” in the civil
sense, leaving the common law remedles to be applied.
Nevertheless, an eavly case of "conopiracy" in Scotland

which must be noticed is that of Scobtish Co-operaitive

Boglety ve Glasgow Megshers' Asaoeia%ian.7o Here it wag

alleged that defenders had entercd into an illegal

68. AL1l cit. SUPra, 69.Both cit. supra.
70. 1898, 55 S.L.H, 648,
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combination to induce, and had induced, the salesmen a%b
Yorkhill Quay to insert ln their conditions of sale
provisions wnder which bids from pursuers were not o be
recelveds Shat such conditlons were illegal and that
pursuers had sustalned injury through the vrefusal of
salesmen to aecept bide from them. It was held that the
condltlions excluding pursuers'® blds were not 1llegal and,
ag regards a conspiracy to induce salesmen to lnserd
gonditlons refusing bids, defenders had wmerely done whatb
wag legltimate for thelr own protection, under conditions
of trade competition. The case was said to be clearly
governed by the precedent of Mogul S.5. Co. ve M'Gregor,

G’OW’ & (o 73

The point about legitimate trade protection
wap to be ralped again in the leading Scottish case of

Crofter Hend Woven Harvis Tweed Co. V. ngiggjg.

"Conspivacy" in Inglish law lg, (throughout mogtb
repoxvts and btextbooks) referrved to, but perhaps not truly
defined, thus -~ Y"that which is lawful when done by one
person or several pevsons acting individuslly may be
unlawiul when done by e number of persons acting in
combination”. Moreover, coungplracy was an offence punish-

able in the English criminal eourte73 and at the same

Tl. 1889, 23 Q.B.D. 598; [1892] A.C. 25.

72, [1942] A£.C. 435,15 1042 8.0, (H.L.) Ls [1942] 1 A1l
E.R. 142, H,L.

75+ See Russell on Crime (1l2th Ldn. by J.W. Cecil Turner)
and Keany "Outlines of Criminal Taw® (18th Bdn. by JeWe
Cecill Turner). :
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time, 4t could give rise to a clvil action in damages (now
the "tort of conmspiracy®), It is important to wealise
thot an illegal conepiracy has two branches:— {a) the
whole objeet may be unlawful oxr (b) the object may be
guite lawiul, but the method of attalning the objeet may
be unlawful (e.g, violence, threats or lubtimidation,
fraud ebe,)a

So far as Scotland is councerned it has been saild that
"where an act would not be unlawiul 1L done by one person
it does not become unlewful or eriminal when two or more
persons combine to do it".74 The counppiracy may be

75 a8 well as chapg-

charged as 2 criminal act in Scotland
ing the criminal acts themselves ag specific orimes, but
this type of procedure never geems o have been popular in

Seatland.76

It would meem that civil liability in Scotland
arvising from a combination which ig mnot by liself criminel
counld only be attached where the aclty done or the methodn
used by the combination would be wroungful 1f done by a
plngle indlvidual., However, the House of Tords over-ruled
that view in Quinn v. gﬁathem.77 The lew was amended, in
regard to trade disputes, by sectlion one of the Trade

Digputes Act, 1906«76

T4+ Couper & Sons ve Macfarlane, 1879, 6 R. 683 per Lord
Gifford at p. 697,

75+ Scee Alison 1 3693 Hume 41 1703 but see Macdonald on The
Uriminal Lew of Scotland sub. nom. "Consplracy®,

76, Allsons Hume; and Macdonald loc. cit.

T7e QL% Spra.
T8, Which added the following new paragraph after the fivet
paragraph of sectlon 3 of the Conepiracy & Proteetion of
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Tatimidation i cupweosly forbidden by cection ¥ of
) € AL
the Consplracy ond Froteetion of Propexdy Aol lﬁ?9a7J The

pane of Allan ve Flood, referred to above, goens %o

ladicste thet moleatation and/or obatruvotlion ove nob
nebionable vwnless slther o offegted by uvnlawiul m&&ﬂﬂagg
Trade wnlone have been lavolved Yo a cvneiderabla
extont in these metters of conbination, coercion, luntinide
etion and the 1ike. Prlor to 1006 1% seened that the
decloione - correetly lvberproted vnder the law os 1t then
ghood - were mostly wnfavonrable to the uniens., The Trade
Dioputen Aot of 1906,°F oootion 4, gave general immumisy 4
the trade uvnions themselves asalned actions in deliet {(oz
tont), go that thelr funds could vo longer be laegelly
abttached in satlafsectlon 0f o damages deovee ov Juldgment
and furdhermora, In the spoecisl case of & vwade dlgpute
axiating, the drsde wlon Lteelf (apd its funde) wvas

spparently protected fvou any proceedings avising ouwt of

j?«
£
that dlgpute « or 80 14 seemed wntll Lfalvly reo eﬂulb(@“

T8s convinned

Froporty Act, 107H%, vigi~ ¥YAn aot donce in puronance of an
aegpeoment or combinetion by twe or more peroons shell, if
done 1o contomplation or fuyfﬂey e 0f o trade dioputa,

not be sctlonable wvnlens the act, 18 Cone without ony ouoh

m@xa@menﬁ or oombination, would be actlonablo.”

T9e 38 & 39 Victe, B 06 4

80. iee also the Vaﬁui Heds Go, and Geobtish Comopevative
aesg&x 086es bhove-nontionad aud above GLGGGs |
E‘A ", [CRREITEA T IN ?g Qi a 4?&

82, Heo the pote on Bookes v, Darpard end Others inles
e.ﬁ".; ’7\.;@@ 19*—410 ' . C
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The employor may sue any third party who dnduces hia

sorvant o diseclore confidential iﬁ?avm“”auﬂg

Y ow he may
ohtaln inberdlict agalnet a vival firvm eanploying his worlke
man and obtaining an advantege from thely opecloldined
phills ‘@4
UnJuatifiable encouregement to break contwaots must
be distinguished olearly fyonm (&) cases vhove ¥ 1 due
dueed to stop working, without o bresgh of condrast and

a®d gma frowm (b)) casen

whero no wilawful mosas ave used
whare defendents nolihor koew nor ought 4o have Knoun
abont the allioged wrongful act.

In British Industriel Placties Ltd., ve Pepguoon™

M‘M“

plaintiflte cmpluy ¢ made a leaving sgreopent with them
and prowioad noet to intopent himsell in manufaciture o
pale of ocordaln chemicals used in pledintlif’s seowed
procosaes, hefore a cerdain date. Bome throe monihs Latew
the suployes went o defondants snd offercd thon o process
for which thely patent sgont made appliecation for o pabont
flalntlffs begoun an action of breach of contract egainab
thele fomper employee and agalned defendanto for inducing
the bresch., It wae beld thaet thers wos no grovad of
aotion agalnat the conpony ao they had no bnoswledge of the

breseh { elther sotusl knowlodge or construetive knowledge,

i%é See Dentp Browery Coe Tbde ve Homen [1045] 2 ALL H.R.
. AR

84 Hives TLid. ve Pavk Royel Selontifie Laotrumento LA
[1941@"]’ AR, 16947 1948 [i Ny ] T 550,

B5. Leco ALlen V. Flood [1898] A.Ce Lo
86, [1940T T K11 oM, G790

= 4, >



Wrongiful dinterforvencoe was aleoe locking dn DeC.

N
Thompen & Co. LG0s Ve gﬁﬁggg,“f whores plaintlffls reguived

thelr enployess to plgn oan wnderdalking that thoey would now
Join a trode unlon, Several omployess had brolen thio
ebligation ond one oweh omployes wao dilsmisoed, Ho
sppended to the union for help. The union celled out 1o
menbers on strike and apnked other waions fow essloionoe.
fepbadn employees of o compeny oupplying poper o plalie
tidTe enid they were unwlilling 6o hondle paper destinced o
plaintiffa, The ouvpplying compony then bold plaintlifio
they would not be able to meke doliveriop of paper ao
veguired by the contraet. Plalntiffs then Sook Injunetion

proccedings (Scotbioh “Interdiat®) ageinst the uwnion

S,

officisls to restrein them from cewvalng oy procuring brescy
en of contraet between the supplyving company and the
pinintiffa., The ecouvrd was of opinion that hod dofendanto
had actual knowledge of the contracet and had thoy atbempbe
68 by wrongial cete to moke 1t lopoosible to perfoym, an
aation wonld hove lein. The evidonese did wmot show this
and therefore the injunotion was pefupod. Jenklng h.de
gave the @piﬂiﬁﬂag that sotlionable lntoewference with cone
tregtual welations should be confined o casco vhere 14 Ain

elearly shown s

BT 19892 Ch. 6463 [1952 [ 2 A11 BaRe 361,
88s ITbild. ppe. 696 end 379 wespseblvely.
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19z
(n) that the pereon charged with anetlionable inbope
fevonce knew of the existence of the conteact snd intended
Bo procure Lte breachs
(b} thet that person 434 definitely and uneauivocolly

=

pevsuade, Induee oy procure the enployess to broeak theln
conbraet, with inbent;

{o) that the employees so perousded...did break
thele contracts of cuploynents and

{a) that bereach of condrsct forming the alleged

o
G

pubjeet of Interforvence reosulbtod an a consoguence of ¢
breaches of the contracts of cuploynent.

The enploves will be entliled bHo demages sgainst any
person who wjustlflobly induces hils employer vo boeal o
subgioting contraet of @@rviee,@g But thowve must e
breagh of o subolptliog contraed « there is no offence, 50
long &8s no wnlawfel neons are used, 90

Thé Trade Dlepuhes Ack 19®6591 gegtion thres,
peovides Shot any act done by & porson in contemplation op

uprthavanee of o brade dispute shall not be scetionable on
the grownd only thet it dndugoes some other pevson to brosk
a contract of omployment or that 4t is an inteviorenco
with tho trade, buweiness or epploymont of gome othow
pexaon bo dlsposse of his eanpital or ble labour as he

wlliss UThis svotion wes ouweccsgefully invoked in the

CTPI A R PRI AT AR, € B AF AT

BYe Hoe Bead ve Prl&ndlg Soeloty of Opovative ﬁ%umamamwm&
a;w;@Q"mnd Srotend end Uoles (190271 @ K. 738,
e AlAch Ve ﬂiﬁ@ﬂ“Ti&ﬁal e Lo

Ole © LUtre Ty GOPe ATe
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Couwrt of Appeal in the recent case of Rookes v. Parnerd

32 : ,90F .
gﬁ@,&%h@rsﬁ“ but the House of Lowds reversed”® the Courd

of Appeal decision by placlng great relience uwpon the
dellcet or tort of Intimidatlon end, being satisiied thatb
the actings by the 4rade unlon officlale goncerned did
emount to intimidation, found in favour of Mr. Rookes (L.
by upholding his appesl agalinet the Court of Appeal
decision) on the question of low but remitted the came to
the loweyr gouprt Loxr purposes of Lfixing the amount or
damages {(the owviginal award of &£7,%00 was felt bo he much
oo high). This ocase hes caused considerable dipquiet in
trade unlon civelss as 14 seens o sguggest that the
provielons of Soectilons 1 and % of the Trade Dispubtes Act,
1906 can always be got round 1f the pursuer (or plaintlfl)
con base hils case upon Intinidation as o sgeparate deliod
G tmrﬁagﬁ Thie willl enable him to suoceed againe’t ang
trade union officlel in an individual capaclty end,
indivectly, he (pursuer) may be asble to strike 2t the
wnion's funds to satiofy the sum of donages and expenses
contained in the decree, It seens reagonable 4o prophesy
that Hookes ve Lornard and others will become ag blg &
landmerlk in the £isld of trade union law and history as

the Taff Vale case dld sizty-three years ago. A case

subsequent 4o Rookes and ralsing other diffleulities from

the viewpodnt of the unious is that of J.L., Stratlord &

ey —

92, [ 1962] 2 ALL B.R. 579 (at fivet insience [1961] 2 ALl
BaRe 825),

0%, [1964] 2 W.L.R. 2693 and [1964] 1 ALl ©.R, B6T7. Hela
See comments on the Trade Dispubes BL1L (Chapiter & infysn).




1573 v Q " A
Bon Ve Slad e 3‘ although the eeee iteelf is not so

LY A ﬁu.‘:‘

waenbous as Rookens, In Blratford's case, vhoredn Intee

ioowtory injunctlons were sought by the plalnbtlil companys
the House of Invds has now poversed
holding (1) defendants gulliy of procuring brosches of
gonbract and (11) thet geotions 1L and % of the Trede
Meputes Aot, 1906 18 not apply sa the actings of
AQefendaate were nod in contennlation op furtheranee of &

aupra and

r‘ﬂ}!&

vrade dlepute. The Youse applled Lumiey ve G7e ;

consilderad but dletinendshoed Pookes v, Parneapd ond othesnd.

Tt abdl) seows ponsaible 4o put fowvward, wilth reasons
able coufidonce, the plea of protection of legitinate
trade dntoerests, Tt would seom that 118 46 ean bo ghown

the eourtd's satiofantion that the true motive Low the
parilenler acting wag proteetlon of legléinnde drede
Interegto then tho court will be voluotent to fMnd agslnet

05

dafenders 80 aeting. i% wovld sppear from £ cloge reads

A

ing of the Crpofter ﬂywrla cage that the sellogs of Veltaeh

and Maolenszio, the twvade wnilon officisle oconeorned,
amounted o o combination or acting btogethor hut these
netings d1d not amount Yo the delled orx tort of Ycongpipe
aey® boecause there wag eveatsd In fovour of Velbeh ond
Mwawemm¢ 2o upon bhe footual clrouwnmsbences, the legel and

C)"?Q [3964‘] "5 ;i“,Tj”}»&ﬂ, ‘;3418 [1@3531’] 1L Helo 'B,{}{ €§ yTja)

Qb. See Crofter Hend Yoven Mmrriﬁ Wu@va Cos Libde Ve Yolbeh
[i@é } Aela 455 & Pﬁt T the Varions ouses oltod thereing oca
m&m@ Borreld v. Smith [192%] AWC. 700. The legal prineiple

DR ST ] it

the *Gpofter Hmyv?u“ oane wes approved and opplled in
Eiﬁﬁu?ﬁﬁf Ve 1&}9@1‘2}@3& l: 05 '7] L Vel ?hq Bt . 8 |: {353?] 1 AL3 ElHs

AL | r.‘-mrww frengt

o grwbarm “@aﬂ@ﬂim&ey” WS alﬁﬁ&o& and mphﬁla eEalngt oL
RA LN defandanto, ond” $he eourt vas esiiofled that shore we
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provective buffer or cushion of "legitimate trade
Interent®. Thig atlll leaves open the very lmportant
question as vo what deeision the courtd wounld take teday
were they faced with the same facte as before in the

Crofter Horris case but with the addition of imtimldation,

thveats oy coerelon by unlon officials pragvised agalinst
gonpetitors uvnder the guise of Ylegitimate trade intorest™,
One dp forced to conclude that - looking to the Rookes Ve

Bernerd ond Others decislon - the secales of justice would
96

now be welghted agalnst the trade unilon officialo,

95, aontinuved

not a trade dispute in exlstonce, for the defendants
were not asserting e trade plght noy weve any intevests
£ twrade involved.

of
96, Bee now comments upon the Trade Deputes Bill (196%5)
in chapter 5 hereof (pages 260-206) infra).
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Yormination of tho Conbract of Bexvioo

(1) Notice and Poeit Relocstion

The veguirvemont of notiece oe o preliminory step in
the Stoermination of every relationshipn of employcer and
gmployes i ofsen over-gtoted and misunderotood. ITundeed
1t i never en osuentisl part of evory cervice contraeve
Hevertheless, 1% i widely weed aud then &% bocomes o
mutnad @hligﬁﬁieﬁ.l As agoon o there ip & deplro on boih
sides to bring the enployment welationshlp o an ond,
this can be done av onee wiithowd invoking sny Towmold
NOELOG wﬁue@ﬂmmw.

Tho roguirzenent as Yo nebloe moay be cither expraens
OGP impii@ao The former involves o questlon of consbrucbe
fon of the contraet, whilst the latter ig deolded by

e

reference to olthew local custon® or trade custom,” but

not o ougtonm in & partlicular ocoitablishmaenta

Le Renwiek ve Gordemy, 10 ﬁh.ﬁ%.ﬁﬁy. I

e &Q“?&ﬁﬁn ve Adliordyes, 1823, 2 ©, ”'?,

Be HOMILBON Ve Autrum L8555, 1T De 7985 ond Bheon v
M Tprlancy 106%, 4 Zwvo B51L o
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Tho purpose of glving nodloe io aeceptod as bolng o
twofold one -~ Tivptly, 4t prevents the oporation of the
prdnciple of teeit reloontion, vhioh might othewwise bho
inferred Loom o eoncinuation of the zelationohlp and,
pecondly, 1V sebs up o fizod torninstion doate for o
sontract of service which bhag boewn, wntll then, & sontract
during the pleapure of pﬂvt&@wuﬂ

2 noeithey payt of the sald purpose ie $0 be broughb

into wvwoe, then eny roquirenent as to notice is probably
alueLonn .

Inptead of giviﬂﬁ notdoe, appropwiate dn bBhe alroume
#ghaneon , mmﬁ pegnitting the euployee 4o work out hio
noties mﬁw*ed, the maoter ney cleet to pay hin the wogoes
(including any boowd wagen) due in llou of notilece and
dismise him luwstontly. Thip action of thoe mastor does
not onoundt 0 o bromoebh of controct in the ordinazy @asm.ﬁ
Thewe Lo, of GOUTLG, N0 CONVOros right in favour of an
oiaployes whoreby he noy buy himoelf owt of his contracts of

mMﬁ&ﬁ&Mbnt %J paying $o hic enployer o pun of money

TRATIREANY e SEH 3 TP

4o Hoywdpon ve Abevpothy Sohood Booed, 1876, 7 R 9453
g@%@am e ﬂvLXGﬂd LT, 6 1, wi%e

He yuiﬁaéw Ve himhmm% 1800, Hume, 833 Dronom Ve
ﬁgyyamil pn, LOO0, 28 Re 42%3 poo oloo Tho oplalons of
iedele Han@ PoLlid end Lowd Young in Lennon Ve ﬂﬁiaﬂ ond Son
Lﬁﬁ@, 8 Re 38 for @leta which seem not 60 nerec with wRo
BWOEOLd purpose of NOtine

Go Boe Mowrloon v Abernoihy Soloold BHooed, umﬁ,_wﬁgag
Robuon Ve QVOTﬂﬂag o¥t. pupres el Tinptie ve 0'Vorirdie,
TH5G, 16 e T15e '
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representing the wenpired portion of the contractunl
@@wi@ﬂav

The aetual method of the glving of dhe notlcee need
not be formal - 1% may be in welilang or verbal o it may
aven be inferred from the sctinge of the pordtilon thems
polves. No mosser how it is glven theve ave dwo points
whickh are moatv dnportont - £leetly, the glving should be
timeous and, pegondly, it muet notlee whieh iz quilte
defilnite, The weason Lor these reauirenonto g that any
whiee provioion in never Lightly imﬂewwﬁﬂ.* T the
gdving of notice iz o be dnferwed fvom poayrtiest ackingn
then this 1o o question of faot (smd 12 o Jury o sitiing.
it e the jumy's btask to answor the guagﬁieﬁ).’

The length of notice requived o be glven g usuoldly
exprossed in the conbraed of serviee 1lisol If thie io
nok po then on eguitable declnion of the matter ip gallcd
for « and im any ovenit, the notice glven muat be reasons
10

ablce Tt i seld that the employeets pight to woecwlve

wvorndng 1o vested upon Yeouldy and csusbomy.” 3
L6 appoaxs, howover, what agriculituvel and donmestile

servante in Seobtlond, hivad by the yeayr or holf-yoar, ape

Te Phie principle do accepted in H.¥. Yorpoon, bub servieo
in Avmed JPoroen of the Crown is not sexvice under o
gonbract of cmploynont.

Ba Mooloon ve Jyfa, 46 Pmbu LOLT Pela

O, Andoraon Ve wLmhufﬁg 188y 3 Mure 429 por LelsC. Adom
0% POge AGtie

10 Boe Viloon ve Anthony LOSE S.h.P. (BheCte) 23535 (2057)
T3 SheGl¥elopbEs 290s

Li. Qumeron ve Hootity L¥0s O Me 2D5y pew hedoC, Homonoelfl
ad b@nw@ﬁ Ve Aldan m Sone, oit. punro, per Jord GLELond
B pn@a G0 o
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tltled to Lowsy deys oloar notlaoc and thils period ia

aloo applicable in the cage of othey servants who o¥ve
hiwed by the yearly o by the half~yeorly bowng Gege
gomelkoopern, foresbers, foym nonagersn and the Like. e
The forty deys perlod was o be counted, 2% one tlme,
from the dete at which de foglo the texm of pervice wao
bOo @mﬁglﬁ bt the Removel Terwms (Seotlend) Act 1886
(pmended in 1890) implicdly wltercd the common &awlﬁ by
Reguiriog the warning to be glven forty deys before 15th
May or 1ith Hovenbew even slthough the actual concation
dato 0f Senrney op soewvioe wen 28th Moy oy 20tk Hovembow
{these dates helng accoepbed in modern procitliee as bonanto!
vemoval dayal, £t dooes ooeme howevers that the oldew
gommon low waw restored by @ subseguent @&aalﬁ which
provided that forby dayo notloe before 28Hh %my P 20%h
Novembewr was good onough. The Rent Act, 196?$ has (An
addlsion to otber gtotubes) made Lurbhoyr changes wiith
gpeclal wogawd o tho glviag of nodice in reppect of
ventod pwoperty, but it hag mede no chagge in the cusbtome

ayy netico pewlod wveferwred do sbove, which applies B0 tho

AR " .

L2s M'Loon ve Uyfos Andervson ve Wlohonbs end Hoss Ve

gggﬁo ig?i o SUPTHE 2loo AYmotrons Ve lodnbpddrd, 1847,
Qm ﬁ

1% Bee Somexon Ve Soolt, 1870, O Me 8555 O Baliela 181

(applylng the onelogy of the ordinsry loagehold tonont).

Ado Am phuabted in U%yww@m Ve Bootis ummfm¢

15 Stevart v. Bobertoon L9357 %yf D57 Seliels 4G4,

16, Soe ﬂﬂfﬁibﬂjhrlv veeblon 16 mné pmbdgmuphq Rug 29 ond

30 of the oixth schodulo.



agricunliural and domoentle sarveni,

In nglish Llow, Judiedald notice io bakeon ol & cusiton

el

hat vhere domestic servants are ongaged on yearly wagen
(whieh 18 not usuel in modern practice), elther perdty ig
entlitled bo terminate the oontract et the end of The

Tivat menth and vpon Ziving notice duving the i
Tovtaleht of the luntentlon 4o tevminate. The porvent io

L7

then entitled o hiles ox hep nonth'o woged, It wooms o
be wvery doubtful vhethoer pueh o oumtom wes ever acocopted

a8 being applicable in Scotland aluo.

i,

In othor cases, the length of notice moy bHe setbled
by loocal oustom or by usage of trade oy poervhaps aloo by
vagunlatioas within a paysieular am%ablimhmen@aia vhoere
guaton 1o pleaded 14 must be ﬁxﬁvwﬁglg (ulte olden,
pacblonlers an $0 the length of notico reguimed and odhop
generald conditions and rogulatlons affeeting the employe
ment moy bo oxhibited in $the Factony o wopks promigses o
thoay may be condtalned da o weldton or printed form which
the workaen st olgn ok whilch muat boe brought o dhe
attontion 0f the employeos in gome other w&y.gg Thie
practise dg dnfoeed allowed for in the firot Unibed

Kingdom etatuto which providen for a oeabubory notiee

st vz o 2 e e =r ST

7. Seo Beowpe Ve Dovies [L9LL] 2 K.B, 445,
18, Hewliton ve Qubrar, 1895, 17 De 790 por L.d.0. lHope
PR TR IR O N et T SN
8y page 801

O Moult ve Helliday, [2808] 1 0.8, 385,

0o Youdiol ve Nalis Hodlwoy Co., 1880, 13 B, 2013
Andernon v. Voon, 1897, 15 . 4123 Qowdenbeath Gonld Co,
Ve Drydle LOU6, 3 fhl.0t.Rop. 33 Wpicht ve towbpd rolrow
& G0ey LE93, 21 Re 25, T

iR
2

J

b
& AT
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v 5 ” 5 Y o, A e ??3&
poriod, nanely the Oontracts of Mmployment Acgt, 19035.

Foailing determination of the length of notice by any
of the methods before mentionoed, the rule is thad the
longth of notice oot be peasonoble dn bthe elroungiancad.
Thin really meang that an employee is to be perniitied an
adaguate gpace of Gtime v whieh bo seell another appointse
ment or the mester an opporbunity of reoruliting o yeplodie
. 22
ment employoc.”

The medern oases BHL1l naldntaln the sgame peineinle of
the deat of reasonablenocss - for ozemple, dn Wiloon v
Anthony, e

eblo dn the case of the apslstant mensgoevess of an hotels

o perdod of four weeks was congldored reasone

OF ﬁaurseg thege illustrations from the common Jow eanon
will now lese much of thely valve as guides Lo omployers
end employoes when the atetuiory provisions lntrodueed by
the Gontracts of Imployuend Act, 196%, heecone mpwwa%&ve¢24

The Mnglioh cases have aleo followed o nothorn whiekh
i very sinilar to the Seobtilsh oasen « Lor owsmple,

g3
three months wos reosonsble nodice for o @zwrkgﬁ o

2le Boe soobtlon 1. Thio Act came indo opoeraticn on 63h
gﬁfﬂay 4 :‘].. 964- ®

22 dome of the older ¢ages give some helpful guldance on
what notice ie reasoneblet- Sve Compbelld ve Eyfo, 1851, 13
Do 30413 Fady ve Sloggow lohe Co., 1599, 11 Sh.Ub.Hepe 545
(15 anye 1ot sufficicat Tor & mowspaper odlbor)s Movzison
Vo Abornothy Sehool Bomwed, 1876, 5 R, 945 (3 wontho for o

parish pchoolnastew)s toreyth ve Hoathery Kaowe CGood G,

223

1880, 7 R, 887 (5 months for o colllexy MENBEET) § 101,100

ve Bailide, 18085 22 8.5L.1. 5395 (% months for an estete

£20%07) 5 Vibert ve pogtorn Yoloewoph Co., 1883, 1L Cs & He
17 (one wmonth for o telogroph compony olerl on £15% pen
Yupeda ve Glopgow Coptval Stores Lbde, 1005, 13 S.5L.4. 883
Taund thoe sone principlo o0F reasonobleness os & tent was
adopted dn Willson ve Anthony 1958 S.0.%, (Bh.Cte) 133 (1957)

P s ] e . e g ARy ’ - !
/3 SheGiskep, 298 ag 40 mentlohed infra), »_
25 1058 SaDePe (SheT%e) 133 (1%‘?’3 9 BheCbeRop. 208,




commaredsd bravellers twoelve nontha Sor the edlitor of

Bl

g major newapapeyst ' thees monbths Lor the editor of a

Y \ ac
minor ne wmm%wuvng& six months for o ﬂkhmguitoy“)

50

26
4

foralgn correspondont,”” vwhilst an ordinary jovrnslisnd
night reosonably sxpect opne month'a not &e%@ The chief
offficer of an ccean-golng passenger might, ﬁawuweﬂg
voegulee bwvolve mondthat matimﬂgﬁl

Whero inauffiai@mi notlee ig glven thig ceunot
opexsbe to avold She principle of taclt wmeloadtlon,
bocauno such notlios is compleobely worthloss ond might an
well wnot hove beon glven atb &1&,52

gain, vwhoewre service is durlang smuinael plessure ond

inanificlent snotice 1s glven, the employee’s coleim is
for wages (ond board vegen, 1T appropricte) in Lliew of
notlee, nod a clainm for demages, I & olalm ia nade on

B

P

2 bagla of dmmages 1t g welevant o aver whal the
earnings weore in the previouvs omployment in order ¢

asgiot the Court iu vesehing a proper asscasment of

i3 4y
‘s”ﬁ’

donages .

TR 8 PR = N AN AT

24 The statute becowe @ﬁmwmﬁivm Liem 6 h July
ﬁb. Pozedd v. Jntexnotional Tend Crodld Co., (i

L Q .”‘ a 6 T LG TR TIE A J'::Vf'

20, Wﬂﬁg@e% Ve Bodton (?ﬁg&) 0 Hie BLBg 2% Lods Lixe 1H03
ﬁu@ alao Grundon ve Moster & Coe. (3E “‘3 L Toliale BOGe
27s Grundy Va Hun Printing & ﬁabliﬂbbﬁﬁ Aspociation

(ag‘m“)?; G RPN
28. Baker ve Mopdoeville (1896), 13 Polalls Tla

2% &haﬁbﬁwwaﬁm Te Voot {3@0 y 8 mﬁhb o 294,

JOG LOWE T %ﬁfbﬁr (189?}, 8 TelyRe 3H

e mMﬁ3§a Ve hlﬁh Indin Shenm Hﬁvﬁanmi@m Coe {1930},

46 7 ‘;"13“??,; 204,
S52. fHee Andenoon Ve Mishovts Boog ve Penders OGdboon v

I ”m«;mn'mzﬂmﬁ"ﬂiﬂ d Gemnboll Ve '&“ YLy all oll, mmﬂ**
Die DWOCNOY Ve SOLVIALCH Tbdl, (GoHa) 1062 Gabheta (Woten)

g}‘ ﬁ:a
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It has been srsved that o gervent who aceenvs wagus
and depards gulietly wpon his ddsmispal withouid notice at
the derminstlon of the conbract weives any clalm which
way be open to hiwm based upon the inadequate mmtiaw«gﬁ
Sueh walver le never to be rerdlly lnfevped. Although an
enployeo L8 obligod 4o leave guiaﬁ@y {though he ilg une
Justifiebly ddemisped) he ds under no duty o iantivote o
elain for damages oy compensobtion. Tt lz quite uscless to
plead agouiesgence snd then 4o atbenpt o support 1t by
saying thet the employee left withouds protest or lntimge

P g
tion of o elade.””

Facdt Boloooblionge
FX S L TR R A AR PRI OB oY ey

By veferonos b0 the law of hoanes, the Inotitubtlonal
wrltors d@fimegﬁ tacdt rolocatlon a8 & progunpiion in the
minds of both pavties o continne the leage, by mubusl
conoent, wupon the pone fermo ond conditlong ap proviounly.
This gene principle io adoptod snd applled within the
magter and porvoent relationship and 1% coto wup an dnpllicd
gontraat 10 continue thet zelovionship. I8 elther porty

eedlien wpon o diffevent ogreoomont thon the implied

¢

She Hedrd ve Don 1779, 5 B8 Bl4; and 1779, M. 9182,
';) "JQ i‘ﬂzﬁﬁ "“\F'a .{Eﬁ%ﬁi&(ﬁiﬁ :9"{3 ‘f’ ‘Q" [-] n?u :Kv'li L ] 23 Ea? 2’2 L]

B0e Hee Btaly 2,9,224 Doankbon 2,0,3%3 Nvekine 2,6,35;
Bedl's Princlplon oe. 12068 sce alpo Nedlson ve Yopooad

- * & o Wy y W w4 i LG RS TSP NS . r:g TREEE S .
tvon Goee DGl 1886, 15 Re (Heh.) B0 per nord Volson g

page B,
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gontyaat wouldd be imappli@&hiagtf

el

whilot a weferonee GO
new tevma, not contalned in the origingl sgroement, would
mean that the pardty whoe allogea the exlpience of these now
terng would have 40 prove ﬁh@mwga

This presunpbion of tacit rologotion moy &lno be
based upon a2 leck of due notice or timcous warning of tho
toermination of the combract bedng given, That is to pay,
the operative dabe for the giving of effecblve nobice hap
passed and parbtien 8411l conitinue vo pbtand in bthe wolatlons
ship of masbter ond sevvent,” 29 However, the principle o
taolt vologablon cannot be applied o thovoe conbrects
whioch do not reguive eny form of nobice or othoer warnlng

BO bring them Ho a Qﬁﬂﬁlﬁ&i@ﬂmag

:ﬂ ¥ .
& appears to indlaate that thove axe

The Lepnow ocogoe
theese Ilmpordtant eloments in reletion 4o the probable
applicotion of the principle of deelt relocadion, where
thare han been o lack of nobtice. Thepe ¢lemonio arcie
(o) a weltton contunot, (b) & servent of the ariisan clano
end {(a) an unuswal duration.

As wegerdn oloment (o), the fovrm of tho origlnsl

TNy A N KT

37 Butherio, ﬁ:“dgﬁ@ Ve Millor'o Trusbog 1888, 16 R. 10,
Gl yaiﬁ Vo 1 fmﬁthg 84T, 43 BeOGwdlirs 280,
”%o mu@ mrmk. Habea0s Bell's Prinoiples s. 1795 Bodrd Ve
L7790 5 B.H, 514 aad 1779, M 908235 Kelly Ve Umunn g
Q;&»ﬂ 333 T SheCibeRepe. 1095 Moxwloon V. Aijamdyﬁdg 1823
P fﬁa }?“?o
40» Lewnow ve Allon & Son, 1880, 8§ B, 38 Droenog ve
mmﬁhﬂié’m Tvp.g lw%&@ @9 Re 42%3 the up&nmmm 0F TedsCo
Tonereltt in h@nBﬂV°o case {oee portleularly pase 40 of
the vamx@) voing nost instiruetive,
4. Bee footnote number 40,




contract may ho in wpltlng or be nede orallys
nlar form dooes noet affeet taclt velooablon.
Tn bhe ospe of olemend (b)), the rule seewms to be
that the dootrins applies only in those cases wheve o
WHPNING L0 Necossanye.
B0 Loy as clenent {e) 1o concerned, it would appesw

nat taolt relooation mey follow upon a contreset fov amy

.
i
Y

Length of ®lmo, We not vhoen elbther dhe duretion or auny
the other condltions are of an uvnusuval chervagter in
the elass of employment, in wihleh ceso the coutrach willld

gonolude at the time mentloned, without need Low awy
notlos whatacover, 42

The legal offest of vaclt relovation lp Gthat oll the
stiprlations axnd conditions of tho oviginel contracd
rewadn In foree, so foy an thoepe are nebt incounpiotent
with any implied verm of the renewed contraci. - Put

where serviee is continued at different wages, o» in o

different charagter, it eannot be asaeribed $o taglt pee

. 4
19&ﬁ%ﬂ&mo4’

Such ls dndeod the croeation of an entively
new oontracte
The duratlon of the rencewed contract wmey dlffer Tvowm

that of the original one, though generelly 1% will be the

I A

hie Bromen ve Campbell's Tea.p Lomox ve Allen & Son olte
wﬁpfug BGG ﬁ?ﬁﬂ the mp nion of Lowd ﬁm%mvtﬂua iw NMoclenn v,
AM{” '{,ﬁ}l &("}3‘9 »L.@"% _,5;, ”' n{s*

£3e Neilaon ve Hospend fron Go., olb. suora, per lowxd
Waltaon, L0C. Glle )

LLEE SR

Ado muﬁrfy Ve MG dehriat, 1863, 4 Inxve 461,

xxxxxxx v
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peme « for oxzunple, an ageiculiurald or domestic employes

engaged fovy o yoar or fow iz months will, by taclt

»

rolovation, cuntinue for o furvher yoar oy fov gix wnonths,
) i
o the age may bae -
Toaeds welocation can only apply vhers the poarties o
the new duplied contrect are the sene ar those vho esantored

into the oplglnal agreemont. Thoeve ean be no btacid roe

\ 46
looation wiih o new naaitev,

(2) Othor methods by whieh the contresct is
L tvvmiﬁmnﬁd

P A s/ £

We have already consildersd the guestion of the
normad duration of the conbract of service and the
normal wethod by whilech 14 1o berminated. Howevew, 1t
may well happen (and indecd 1t very ofben does happen)
that the relationshiy is termineted in o menney other
than that contomplated ovriginelly by thoe pariies Gef.
doath, 1lluness oy sene other wnfovescon ovent. Sometimes
the happendng may apount 60 &2 breech of contrast by one

or obhaer party. Homebines nolther may be ot feuwlt., It

450 Kelly Ve ﬁmw&@iggﬁggn 835 pupra,

46 o ;xylnm Ve ﬁmummmua 1501, 8 U.Lqﬁﬂ Pe 5793 ?QORQ il
Saliols Do 180 gnd Houskon Ve Qalico ?ﬁingaﬁ znmﬁiﬂa SO
190%, 10 BelioTe Do hﬁf? BRG D06 BLB0 Lo ObeSTVeTLoNG 0%
the Lord Presldont In ﬁ&mﬂl@v LLG. Te Homuaw L?lﬁ &
SolieTe 29 1011, 48 Selieflo 157 on the applicatlon @f the

dooterine of te0is velooatlione
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in neecseary to oxomine coertein of these methods which
are moot ocommonly mot with. Accordingly, woe nust look ab
verndnetion by death, luoolvency, dissoluntlion of Livm or
company, diomisaal of employee, i1llnese, narriege of
enployee, dnprdosonment of the employee and tewminedtlon by
the Court. Defore ezpmining each of thepe in furn, it 18
eppentiod o congider, wvexy brlefly, termination by lapoe

of time and by consont.

pmpley of tlmese Where pavitles heve sgreed oxpregels

S

that he contrectusl rdlationsbip of master and nervanty
g to axist for o definlve pexiod of bimoe thewe iz no
doubt that the velatlonship gontinnes in belng for Tthot
time and the ovntwract explres alt the conelvelion of the
agreed perdod, The contreel may be replaced by o new
pgireonent oopregsely mado or by an inplied contwact sl
up by bacit pelocation. Vhere the oontraet inm noed io
eupress bexms, the Court will conmider the presumed
intentlon of pavitices and as alde 0 ameerdaining this

intentlon they will consider ousbom of the partieuvlor

eﬁ

vade or of the particular locslity. Whore notice hag

ﬁ«.a

to be glven o fterminate & particuler conbract thop Gl
should always be doney otherwise {(ap hag beon explalined
in the pﬁﬁ&é&&ﬂﬂ panegroaph) baelt relocutlon may apply
to continue the contract for o furbher peyriod COTTOSROTMl-

ing with the opiginal contract.
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Gonsonts- 2ho contract moy also be berminated by vhe
eonsent of pavities, vhebthor svupressly or alitevnotivaly

impliedly fvoem the modes In which Shay behave bowards ohoh
mﬁh@wﬁﬁ? Where an eaployer 19 told that his osvvant
dntends bo Leave and theroupon he acts in sueh maaner ag
b0 dndicate an agsent to the goervent's departure then he
ig held b0 have given an inplled consante 48

Onee $he sorvant dntinaten his resignsticn snd bhio
io accepbed by hin cmployoer, ke nmay be dismiseed (and he
hos no eloim for damages), even slthough he attempted o

N 3.8
rotract his vesignebtion shoprtly aifbor maling 1%a&j

Deathse Denth of silther party dlsosolves the contreoitunel

raletionshin of naotor and aservont. Dasth nover operaton
am & bresch of contrvact. It s o fzotusld clrocumptance
which preventsy the due perfopmance of the ﬁﬁﬁ??&ﬂ%agﬁ Tho
executors of a degoaned gervant are eble $o recover Lrom
his cmployers the proporition of wagoen for the bime he had
porved from the last paynent of wages uwosil she date oF

54,

desthe Where the gewvant had hoen employed on plaecee

worlk, the master®s Linhlldity ig b0 poy Lfor o ouch of the

et A R o5

49 o gﬁfﬂuPﬂn ve FilKensie, Hume's Decilm., 21 (18B15)q

BB W T Sty J&k&“e“ R il

Hﬁbm%@ﬁ“ Ve S0l & Goe, Hume's Hmﬁla, 20 (1800).

48, e &Vio Ve fngkor, cuoted by the learned editor of
Prager on Yaeter ono duw%ﬁmﬂ“ {Zrd sidna. ) obf pe 316,

489, Fober ve Eloesepow MIboord Co.. (8753 1% G.1.0. 287,

50, foey Ve Y lien, A 56y z,s i, Ea,
ell o Principlos, 8. 179

¥y T2

Ble LXBIL00 Hed,d6r B
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vork as has heen done. With the developing popularity of
penslon-achemes in the paat tvonby years 02 90, it shouvld
not be forgobben that there mey be olso be payable (not
only to office eobtalf but also o workmen on the macghinee
ghop floow) a lunp sum payment dato the estaite vepresent-
ing the proceeds of g 1life assurance policy on the
enployee’s 1lfe, ap well ag a vefund of contributions
mado to the fund during 1ifes I the payticular pension
pohome 19 approved by the Inlond Revenue Authorities,
these payments would normally be free fyom liability fow
astate dutys

vhere an enployoe wae in occupation of a dwellinge
house (known in wodexrn parlence as a "iled" house) by
virtue of hio employment, then upon his death the »ight
0f ceocupancy ﬁ@wmimm%a&ﬁg and the employer moy re-posgens
the hmum@eﬁa

Upon the maepter's death the Liabllity to pay wveges
dogs N0t necessarily cvase and any wagoes inocurrved bhegomne
B competent charge agoinot the estate, e.g. 17 & domestie
cr other gorvant ig hirved for o term he or she continues
in the service of the fenmily wntil the following berm op
perhaps the next serm afiter thes 18 death oceurrved within

the notice poriod snd no notice of termination hed

Soe portleularly Dunbar's Tes., ve Bruce, 1900 3 ¥,

.
b) - O ALK DT R
135Ts Altehlioon ve Lohn&@n, 1800, 18 R. 3357,
93, Torpranoe Ve @r&iﬁl 6 P %89?9 24 Ro 837,
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agbually been giv amn§§ fny prior dlomingal of the cuploye-
o would give him o vight $o clodm wagam feom the ephate
{ond aloo board wvages, A2 apyw@nrintm)m Howevaer, Ghe
epployee connet 8t boek fthereafber and do nothing « he
mugt seel anodthor aldnation, ac oz 40 minimise thoe logs.
Wagen ecarned in hiso new sitvetion arve dtoken into account
da computing the 1isbility of hin late employer's esteie
for owtgvonding wvages and mainﬁmm@maaﬂgé

Vhere o domentle caplioyee hag baeen hived Low o yenpys
ingtoad of a halfeyoarly iterm, 1% would apposor vhat cho 1o
able b0 clailm medntonsnee wntil the end of thay yeor
should her magter die within the yoorly per Qa@hv

In all other casooee, vrovided the hiying perlod 1o

Gefindte, the pame princeiplco is asppliod, Yhen wopes

aoerue perdodically the enployes begones entlitled
wagas Yo the wholo perdoed Qmérmm% 8 ﬂﬁﬂhhaJﬁ

It peoms that i the represendoltives of the deccasned
suployer meke an offer to omploy the servant until the
complotion of dthe berm ob the some work and at thoe sonme
rabo of woges thig would be o good defence %o o olalnm for

£ 3 2% " “';‘: -
wvages fov the balavce of the ﬁemanJ his s olmply

B TR ; s

ode Hoey ve Mouwan, 1867, Y M. 814 poer Tord Doas at pago
i'jj."}o

55, Bell's Princeinles me 1863 Fyaser = Magtor and Sepvant
{3?& Raition) poge L4%s and Shepherd ve Meldeum, 1812,

‘.. £ ok W TN AT A ST TR AR L

al?’m LENY o/ {‘4 .

56 4 gQCT Ve MPfwan and le3g Ve Pomﬁ{;mwﬁgxuﬂ S3GeAuEa o
”? Tl v, g@gﬁﬂﬁia 1889 8, ?1? APDLY A 0 aige in

ﬁmwv Ve J0Twan ond kelly v. Soyen's impo. glt. ONDTG.

FHERIA BN L T,

wiich followed Mulrig onse 45 DRANGIPLOYs
58, Soc Hooy v. /00 166 f 5 M. BL4.

;ﬁa See Opinions AN GODS Ve ' Rarione 3804, 23 L. 396,




another appliostion ﬁf the general rule thet the enployoe
caonot slt back end 4o nothlag.

In those coagon wihere the service Lo during ploensuio,
it would appeay bhat lhe ewmployer's doath is equlvslent H0
notice and accordingly 1L the porvent conbinues to gepve
ig late eaployesr’s representatives or succoessors then L9
may well he that o new contraect of servies is fmplied.

Phe boerms of this new contract of gerviee will fell to be

) - \ . 6O
deduced from the setings of the parties thoangelves.

u..L

Common lav geve bto corbtein clogeen of servhont, on the
masgterts dowth, o certain proeference for woges, vigie

the exeoubor was eabtltled to pay them within the eix
montha period aftor denith, withoud ﬁh$u$it"'$ﬂ of the

L e . Agoeording Lo Eallgﬁg tho effeat of thiles was thatd
it the master died insolvent ithoe pervent®s wvegoen mre
privileged ae wupown his bankrupboy, the date of death being

substltuited Lfor that of banlkrupicy..

Jmployer®s ITnsolvoney snd Banloeunteys-  Bankruptey of the

[} 4,

ciployer terminates the oontract of service with each

employes, even alithough 1% 1n involuniary. The ground of

*

termlnation ls that the bavkzupbey hes congtlbuted s broeachk

2,
of coutps WLaCR Sonseguently, the employee is vow enblitled

5ﬂ§“$ﬁ@"mwh¢vaﬁ0u - MasTor ond Servent fb pose 99
Glo Bholr B,8,64,79¢ Lrskine 3,9.4%; Bell's Prinoiplcs

ge L4045 Commentarles L1 149.
62‘ e X i'." 22‘& ﬁlﬂ Gfy o He m"-?@e ’ .
6HH, PBells Pelneliplen s. 1853 %anghgg Ve Hodg'e Yys. 1790

Mo L Se 9803 Hosy Ve M“ﬂumu Eﬁﬁig G 1le G14 pow Lo ;“wajﬂm
et Inglieg Toy ve Dol 1U00, 8 BeDLe% page 40

Er. 2]

<
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0 8 olainm in dewapes For the breach « 4% do not & elein
Lov wagee in roespect of the balenee period of the
, ., G4

eonLraat.e

in the case of the Limited compony there is authorldty
fory thoe princlple bhet an opdey for ite windingeup ow
liguidation {(l.o. o compuloovy ordoy) amounts o cone
siruchive notlos o all employees, with the zeeuls thos
thoy may leave at once) they nesd not romadn after NOvLea,
vnlons the enployver 1o able to pay full weoges duwlang the
e apsy a0 o) P 653
period of notica,

Yhere she Liguidation or windiang-up 1o Jnbery 14

‘«3 £ A&Lﬂﬁ

8

gecns that the Repolubion Lo wind-up hep o olmilow offe

Lows 11 opowatos as o sonsltzunctive 30®i@a,®6 An pogarde
the operptive dete, bthe bebter opinlon scems 4o bo thad
$hio is the dote of publlastion of the “Gagette? (London
or hdiaburgh) nobtice and not the date of the resolution
dpemeq e OF

Atoell,

Thoe swe whioh the omployes peceivesn is on amount

peprosenting vegoes in Liew of notlce. It poona that the

snglloh lewyers rogord tho poyment on danages aa Lor a

L SR S e e 2

6do Punehoon ve Halg's Treo. cit. supre.

65 Q%y . deit, oib, pupro; Obopnon'o cage 1866, L.0. 1
hu. 5463 Hue@awul?'r se8g L8080, B9 (hhe e 665 halne Ve
tgveng 1902, 10 Gelieks De 461

He Bho nuthﬁnltj oni thdo ip mainly mglish < vidé

Shixweff's oogg 1872 34 hg. 4175 ex pawbe Sohunonn 1687

LY I.0, 8407 10 aloo helpfal. S
67. Vidé Ohepmen's case = 1866, 1 Bg. 346,




o

3
£,
b5

weongful diomisenl. It de slvays opon to the Ligquidatow
end the esmployess o waive the nodlee, po long as 1t ip
gulte olear what thelr intentions ave, l.o. there must be

. . . . 2 E‘l
8 clear apd wandotekeable gongoupis o waive the n0%1$3.§3

The ligquidatoy way agonvort the congtroctive nobtice
into actual notice - and Lt scems that he might then be
pntlitled to obitain from the auployee his normsld nerviee
until the nobtlew peviod expives, 9o long as he ean pay Yhe
coxreet rete of wagoes sad meke avallablo the wight type of
worl bto the mm@l&ya&.ég

Lt will be appreeciated that the dsecigions polint
towards the apeortalament o8 a ocuegtlon of faet, in cascy
wvhere the lliquidodor continuces the businoso and employoos
continue t¢ perve, whether there hap beon a novation (oo
that the omployees are working uwnder a nov conbraeh) op
hewy the employocs avre econtinuing to conplete the
perviod under the original contrect, whioh la nov defined
by the applicetion of the consiruetive mﬂﬁiﬁﬁo?ﬁ

Vhen bankruaptey or llouidetion arisen the caployees
have ecorbain privileges or preforencos, both at common
Lov end by statute. It 1o necossary o ooy a word or two

about vachs

ass % y &

68, Por Chivty J. in MooDownll's cosc, olbe BUDEG.

69, Per Lowd Stormowth Pariiog N Doy Ve 4odls Chkle DRRDH
0. bay ve Jait end Mecbowell's casu olb.ounrag sce alsoo
Redd Ve dxplophven (0. GGd, Lda7s 19 GebeDe 26435 and ex
perts Havaing LbGfe 5 Bte H4ke o




At common lav, o preference 0w privilege lo glven
for whe term®s wagen (bub not lacluding baarﬂ)n7i This
relaten 40 wvagoes for bthe term enrrent. ot.the nasten'n

2,

death o bankvuptey izrvespective of whother the "tern®

[ &'y
/e How, tho

be a yoar or balf-year owx gomae obher peviod.
dmportant point lo that this privilege eviecs only Ho Bhe
domestic and sgylouliural m@zvmm%a?ﬁ Perhapa the moad
intevestlag feature abowud 1h, howvever in that 16 in n0%
alnply oppliecable 4o sorvants tokon on ot Whiltounday op
Maxtinmes ox bto thore cngoged in rogulor employment. %
algo covers casuel sorvanto (of the classos siipulated),
voakan on alb lrreguior timon and for short poeriodo, 5o long
g they ave in employmant ot the date of denth or banke
ruptﬁy.?ﬁ
It may, of cousee, be o vory Aifficwvlt polnt to
doclde ag o who 1o o dowmentic snd who iz on agricultursl

servente Thore ip no herd and fast rule or precise lagal

s

Formula fox arriving et o decislon. Somoe of tho oldew

3

- oeses give some holp in $hiag mmtﬁ@r.T The Cours may

L

The Bell's Peinelples p. 186, .

Tde BDell's Princivles po. 186, 14043 ivokinc 5,9,4%; Stalwp
GelBp6d,T2s Bell's Commontaiies 13 1493 Bankion 1,2,55.

15 Bell's Prineiples s. 1404 Veppholl ve Fhilp 1826 6 G.
5193 Freser « Magter end Serxvent pe L4b. |

T4 Ipekhart ve Patersen 1604 Mor. voed "Felvate Debi¥,
Appendis ii, |

5. Hoe Melvil ve Barelsy, 1779 Mor. 11, 8939 ("oewvenie
kept for bthe purposes of the farm® wvere privileged)s; ibdie
Ve Ghelotde 1781, Mow. 1l, 855 (povvants on the form were
entitiod o privileges othoers omployed in the 4rade of
vedght wore not)y seo oleo Ridleoy ve Hode's Croditors,
L7889 Hors. 11, 8%4 (diovllleryman net privileged)y Fovphall
Ve Philp, gibt. pupra (brewer's mesbmen)s Maben ve Povking

LO%Y, A5 8, 1087 (dryoaltor's olozk).
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send to take o dlbewal view whoers the serveny performs &
dual Gaske O
The verm for which the veagon are proferred ip thabd
gurrent at the date of death oz bonkruptey @8 the gose nay
Be. It hap boon held (dn the Shexdsf Court) that the bepm
Tponkrupboy® ao uwsed heve doos not necessaplliy mean o
refow 0 elthor soquogtrvation or notounr bankruptey but mnoy

7T

mean ivsolvency ond otoppage of poymenie Aceordingly,

tho privilege ardeoing 2% thad date in nov Lost by oxpley
of the tern of service before ﬂaqumm%f&%ﬁwn.?@

It now vomolins o coneidor, briefly, the position by
sEatute lawe

The matter wepn initlally deals with by che Dankroplicy
(Seotlond) Act LBYG, swobtion 122 and thewveafter by the
Bonlkvupbey (Seobland) Act 1879, oeotlon %, taken in cone
Junetlon with the Frofervontield Poymente in Denkvupicy Aot
888, This last-nentioned stotute ovems o bhave baen
besically en Baglish statute, but there is oulte o atrongl;
hold view $heat 1% moay slso have beon appilcable o

79

Boobland, wha gtatutory pesition in mode 20 law i8 %o hm

LA Y

TGa Moo im i“&e@n Ve Shirveffs 1852, 10 5, 179 whore an
employer whe cngoged 88 .0 gardency bub alno diﬁ DOme Ogpie
cultural dublos « the priviloege wap exbtended - e hime Hho
guoation of whether 9 pardener wao & dﬁﬂﬁhblﬁ arvent op
not woe m@ﬂumvvﬂ On thie polnt the Tord rnmidaﬂ% (ilope)
was ﬁ&nwaﬁmm Bade

e Hatt ve Hoghkic'n fro, 1&&9 1 Hhe GbeRop. 229,

T8 ﬁenp&etmn & Bon Ve ﬁtﬁg@ﬂﬂ 1?96, hQ Bhe Q&eiap, 9.

79, Bee Unphergion » Monter ond Servent Ppe 200«201 and, A
partionlar, the cnsos oited ol footnobes Aenb oD 5 and &
nage 100,
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found 4n the Bankeuptey (Scodland) Aat, 191% ond the
lompenlien Act, 1948, The relovent provislions of thoese
phatutes ney be summarined, brdeily, thugge

n the Donkeuptoy (Seootlend) Aety 1913, sectlon 116

deale speelfically with proferential payments. 4 prloplty
im evenbtod over all other debio in voppeot ofie

{a) ALl poox or othor loeal rotes ond lond tax
property tex end inoowme tex forx a period of
twelve wmonths prdoy o the seguestrabtlon doiue

{(b) ALY woges oy oalary of any olevrk or soxvant in
renpeet of serviee ronderod to thoe bankyupsd
duping four monthe before the date of the
seguestration avard, net oxcoeding o pum of L£50
0 any one olexvk or nexvant.

(e) ALL wages of owny workmsn or labourer not oxcoed-
ing £2% o any one workmewn o labourer, whethey
payeble for time or plece=work, in respect of
pervices rendored 40 thoe beunkyupt during two
months boefore the sald date of seguspiratlon.

in addidion to the above, Nationsl Insurance {Indusde

viad Injuwrien) employer's contywibutlonn for a twolve
montheo! perlod, an woll oae contribuitions as an cuployer
0¥ omployce undory the Netional Inoursnse Agts, wore to be
rogoarded as prafeyenclial. ALl of the fovegolng wuero o
vank equally smong thempelven and were o be pald in full,

nudass the apseto were inownfflielent 4o meol them, in which



case they were o abate in @qm&i"prw@@ﬁti@nﬁoﬁ@

In the cape of the cowpany cmpleyer golng into
liguidation, the relevant scetlon io section 319 of the
Gomponies Aot, 1948. Thin geeblon Lfollows broadly the
patieen of peotlion 118 of tho Bankyuptey (ﬂag%l&nﬂ) Aoty
19058, Briefly, scotion 319 creeten o priowliéy foy poye
ment of the followlng Qebigge

(o) Roten and baxoen (e.g2. local rates, land %ai,
income bex, profito dax, purchone LHax).

{v) ALL wogen or salary of ony olevk or scrvend
during the 4 months prioy to the zelevant doto
{(appoiniment of provisionsl liguidator or of
winding-upr ordey in a compulsory winding-upg
otherwlese the dete of pa@@;ﬂg of the rogolution
for dhe winding-up) ond all vages of any worke
man or Lobourer in regpect of soervices renderod
for a like perlod.

In odddition, any sum ordered o be paid uader the

Reinstetement in Qivil Imployment Act 1944 or acorued
holidany poy, national health Inpurance ond dndustrial

injurien contributions. of the omployer (for the fwelve
pLoy

80. Bection 118 wog amoeunded generally by the Hatlonal
Borvice Aoty 1948 (L1 & 12 Geo, 6, cop. 64 o, 56{b)) on
g questlon of compensations and o. 118(L) was cxtonded
by dnter alin, the Helngtatement dn Civil Imploymoend
Aoty L9448 (7 & 8 Gooe 6 ce 1% 5.21), again on the
guestlion of o componsation paynent.
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monthe prior poriod), workmea's oomponssbtion. poymends and
ﬁ‘,}'«
e Like wuats aloo be given o prefoerential %mw&%memﬁﬁ“L

ALL of the forsgoing debin are agelin to ronk ogually
amonget thompolves snd do be pald in full, unless the

AR

apsets ave lnpuffdeloal, In which caso they arve to abate

¥

in sgual propovbtions. Thore is o speclal cxoepiion underp

subesestion (9) of soetlon 319 vhore the rolovent date
defined ln oubegeotlon (7) of section 264 of the
Compondoen Act, 1929 occurraed beforo the commenceomont of
tho 1948 agh,5d
The definitione of the tewms “elerks and ohopmen
ond servenio” spnd Yworkmon® contained in $he afovemention-
ed 185 Aot and of the bowmo Yelerk or oorvani,
"labourer or workman® and “labourer iun hushandry® cone
telned in the 18898 Act,; boforvementioned, had ocoapioned -
partliounlorly in the case of the loter ptotuwte - sone

35 ¥ . I
B3 wnie matter becana of

conpideration and AiLtigation,
Aittle or no dmportance with the pessing of the Bankwupied

Boobland) Aot 1913, as seabion 116(6) makes 1t cleow

8le But the linmit applied ip 200 Loy each cloinons wader
paras, (o) to {g) of scetion 319(1) - gee particulezly
pegtion 310(2) on thin point.

BRe HBeetion 319 wap amended by the Ploonce Sob, 1952 (15
& A6 Goo. 6 snd 1 Blize. 2 0.53) scetlon 30, which added
the omployor's tax llabllidy for a twelve ponthe period
ea o paiowr debby and aloo by the Compoanilos (Floatling
thawgos ) (Scotlond) Aok, 1961,

83« Boo Umpherotosly ppe glt., prges L0L-102 and caccee
theve eltod, '
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thot tho Proferventlal Payments in Bankrupbey Ach, LG66
voas not to apply o Seotlsnd snd, noreover, roefercneos 0
that Aet or b0 seetion 3 of the Dankruptoy (HScotland) Aet
1898 wewre 0 be read snd eonpirucd, as regawds Scobtland,
as veferencces o seoblion 118 of the 19173 Act.

There e authority in an old ﬁ@&@ﬂé that the prof ey
ence of the Fevmegervani's wagoes provailed over the londs
lowd®s hypothee foy rent. The textwriters tond to favour

> -y Vi oaswy 535 A e ~ it sy v -t'] y & @6
thin vieve Mr. Unpheraton oexplning

that thoe decisione
ia the Sheplff Court avo contradictory and Court of
Segolon authority ic laeking, bubk nevertholess shere wae
2 bendency to prefor pueh o type of debd oo poxvent's
vages. This tendeney seems to have prevallod into modorn
law, a8 the writer has beon uneble to find any anthority

which goen directly agednst it.

Mosolutbion of Lirms-~ Mr. Umpheyvasion &myaa7 that vhoere o
contyact of service io cnteored into bebween & person aad o
£irm, In the flrm nome, the contreet is with the Liem and
nov with the individuel nartners. A Alegolution of the

fiva involves the employeen in no oblipations bowards the

partners as such. Phe forvegoing statement pust immedisteld

& P

8d. M'Glashon ve Duke of Athele, 29th Juhe 1819 ¥F.C.

85, VPaEOT, Ope Qltey Dbs. L40-1903 see also Coudy on Honk-
rupbeys Hmnﬁi%ﬁ on Loeapoess ond Hunter - Landlord and Tenen
86+ Unphorston = ope cite., page 10% and Lootnote (6)
thereto.

87 Qﬁa 8ige paLE 02,




be qualified by the comment that 4t cennot be aceepted In
absolube Gewmnes

Lf dissolution ococurs begause of the deatlh of one
parbner « the convraet doos ynot subslst againgt the poe

89

naining pordtners. Phore 1o no breach of vcontvast = and

the partien’ pights arve dotormincd in thoe sane way as
upon Ghe pasbor's deniing oY
The firm wmey be Alpsolved L£0or Other Teapons .8

weblrel of old pertuners end the apsumbblon of new ones.
But thin le not gulte the game situaitlon as the death of
a portners Ueortodnly each cose does involve the disgole
wubdon of an exisbting Liwm ond tho sreatlon of o now Llzm
{d.0. pubstituting ono peypons for enothor). 15, hovevor,
the albteration dooo uol proevent the partios o the aone

tract of serviae fron periorming thelr respective dutien

[y

w0 onae enothor then the deleetus nopponce element ls no
affeobod o any approciadble oxtent, Peckmilcally and
theoretioally, shers mey well boe & gontractual breach hot
there will Do no zesl fouvadetion for onyone leaviang thae
service and claimlang &amagu&,g aléhough in coxteln

miwmmmmﬁ%mﬁwﬁ the enployeae mig& b& &hia ‘o ﬁ@&i wmaw

e - N B

Ve

6Ha ﬁmq@ Vo Mumelwon nnd Aald &ﬂﬁ?, 6 Me B4 Roplewp
3‘3!3@@@.@&@ ‘ﬂéélg {3 He xi‘a i\h gﬁ i.)n

Sgg ﬁawv Ve Mooiwon end Auiﬂ, Glle DUDEO.

90, Boe YOuns Ve Drown & Goe, 1705, 3 Pob.App. 42 (on
epprenticeshlp imdaminwm)v byt aompare %%aﬁv Ve ?ﬁjggyg

Q

[1895] 2 QeD. 25%; ef. Roboon v ﬂvummoﬁa TEBL, 2 2. & L
0% and seo alwse Lozd Mioren'o r@m%*h 3 3&&&%;%

School of Lenesasees Ve Duchbng, 1903 6 P 180,
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ratiping partners & gusroantee ovr indemnity agedinst any
iloos ariging from the chonged mitm&tiom.91 In one aa@egg
two new partners were baken on by defender (Smith), whowm
the pursuer (Hevking) had agreed o serve for & period of
five yoors as works mensger, during the subsisbence of the
gontract of service., Puvguer Left the sorvice and clalmed
the balence of palary Loy the vemainder of the fewm,
bagsing his ecluin upon the ground $that the indroduction of
two new pariners oonstituted a breach of contraot. The
Court held thet defender hod not committed any broach
which would heve allowed pursner Ho leave and claln
damages. Had defander left the business alivogether ow
transtorred this to the dwo new peritners themselves theon
this would have been guito s Alfferent m&ﬁ%@ﬁgﬁ w DECEBDG,
the defender would then have boen vwnable o perform the
obligations whilch he had wndevtaken towards The DUrsSuer.

The point deoided Wy the Horking v. Smlih cose wan

that on ardisen enployee is not able to sne hisg mesber in
broach of coatrect uwpon the ground that hic naster hed

94

posuned pardaers Into tho business. Mr. Umphersion

a6 .
mm@g@&ﬁajﬁ that probably the more corvect ground Loy vhe

errEIY ST T S

9% Romg ve M'Porlane 1894, 21 Rl 596 (partloulerly pow
Bowd hutherford Clark); see alse Brace ve Ooldor 1895 |2
Qa:ﬁo 3930

92+ Hozking ve Smlth, Lith Mareh 1041, P.C,

0%, HogE Ve M Farione 1894, 22 R. 596,
94, Hec the Lord Ordinary's opinlont “...orbigen sepvants
oo o2 1OY warranted by low in holding that btheily mesterg
violate thelr contracde..by tho mere sot of introducing @
asw partnory,

B35 Q';Q ng Page D4 u
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deolsion would have been » thalt, allowing that a bechnleal
breseh had occurred, the gervant was net entitled o leave
she seorvice and eladm domeges. A great deal will depend,

of gourse, upon the persopel relatiownshlp bobween She

partionlar employoess oend Yhoely enployers.

Smplovee’s diomissalie IHere the eontragbual relationship

ig belng torminated by the mester before 1t has vun 169
Tudl coursae. 10 Lo acoepded, of course, thet the mester
4o entitled to dismiles the enployee ot any tine, wpon
poynent of wages to the end of the pardicnlar btewm (and &
gum willd be included for board voges, 458 ﬁpgmmywia%@}.gé

Mee Unphevoston talkes the viesw thoed the servent has &
correlaslve vight to leave ot ony tlme wpon payment of
ﬂmm&gaﬁgv end 1t seems that theseo righte on olther side
distinguish the nester and sepvont rvelatlonship Twom one
whieh is puxely that of mlave iecbours

It haw been the gulding prineipvle of Scottish {(and .
Pnglish) law Lor meny many years that the courts will nob
agrdar or onfovee the apociile lamploment of a paﬁm&n@l
contraet betwoen free partlen.

Memiosald beaones wnjuestifieoble vhen 16 ccours withe
put payment of wages and withoudt good aaumeogg

It 1o uneecasery, therelore, to look at the guality

[Laizi-b ey oty

GG Guphom ve Thompon 1822, 1 8, 2073 Mollison ve Baillic
L88YH, 22 S.0cHe HOYB, ) ‘ '
O7e Une £lbe page 104.

%@w Lord &E%nﬁmﬁ‘m gbhoervntions on "melico® in tho §ame ok
Beown ve PAinburel Mociotrotes LO0T S0, 256 1009 1
TN, 610 ETG tnvorent m&{”ﬁﬁ%ﬁgmgh in ﬁhi@gﬁéﬁg @&ﬁ&gewim
eevlon wvan dimmlooed oo 1¥releovenie.




and charecter of She dlswisenl to deolde whoether 16 ig
Jawfol or not.

It 1o essential Ho remember thet in oll those cases
vihileh are being consldered uwndor this heading the wagoe

wdll not have bheen pald for the unexpived povrilon of tho

terie (booanne, obviouwsly, If wvagoes in liow of notice hed
boen podd no question sould axdse asg b0 the legallty or
othervise of the dlonlepal),

Where the pantlos have been lnvolved in sone heated

apgument (ox dndeed even without this) it moy be Aifficenld

&

Bo deternine whether the employee wag dlemilosed or whedhor

pkee’

he departed voluntaxrily. The quostion ip one of Tagb, 2

The mester may, by hie actinge, allow o porvant o stay on

and sonetime thersafder attenpt o dismiss him oy poplaqo
him, but he (the wmester) may then be oulte wnjustilfied in
0o ﬂﬁiﬁ@ol

if the aﬂmﬁfma% Ptoeld containg ppecific conddiions
g o Jte btevninetion then the eole best i complilsnce
with the conddtion contalned in the agrm@m@nt.d He
guogtion 0f Justifiebility con arise ond no reeson needs
o be glven for the aiﬁmﬁrma1§§ Ho aotlon in damapes
for wrongous ddamiasal will lie i such o casc. Bubt the

condlvions sdipulated in the &@m&emant of paydties do nod

09, Seo Umyh&rsbﬁng &n,n%?.g rege 10% and cecon oited af
mcmﬁn¢Meamﬁxm=@am Sherool

Lo Sov Gompbeld ve Mookone in 1887, 24 BaleRs 3544
2e %m&iaﬁﬁqﬁ Wﬁe. Ve Qommereisi Bo ﬂk%ﬂﬁ (1Gey L8222, L T
1&):.,. 4” hm t“ﬂa e 4,,,}@ Wﬁ 11@!3(1‘1.& Ve uﬁi:i \;E'fi Jtﬁ.};}(ﬁg L‘Q- P 33555:’»‘5
U*amu” Ve Aty 0f ﬁimmﬁmw ymnk LERO, 1 He OB1.

o ALY

Jawf’QEJ&i.&m v. Welle f?{’gi&{,?{ﬁsf {,@,mﬁ,{;ﬂ? 13 De 2013 Pollock’p

ety

Yeg, Ve OGummereiad. doplins (oe ond mggg;cmmz Ve SiGh cite




gonflict in any wospoeoet with the mester's ordinery »ignt
0f dismissald for mi&aanﬁuwté or other cauve (which io
hevelnsiter examinesd).

Abtthouvgh dismlssal mey be Juetificd it need noi
operate lmmedistely. 1% mey oult the magter (and psrhoy
also the murvant) to allow the servent to work to a vime
notles (which is guite apart from and should not be
gonfused with bthe Length of noticee which wouwld have
oporated had the contrect been felly pecformed) and the

pervent wlll recelve wagoes Loy the perlod during wihich ho

i
has workeds” Phore 18, of gourse, no dwubty or obligation
oo elbher alde 40 make o eocepd this arrengenent.

Vhen dismissal opersites (whethew jma%ifi&mle 0% nob)
the seyvant ls oblliged to leave guioctly. He hoasn no right
to say thet he goxn oltay ony plaging this plea vpon an
alleged 1logold &imm&a&a&;g At the same bime, 1L he do in
oacupation of a dwelllunghouse gua servant then ho puss
give this up tou, as has been pointed oul earlieor on in
this ochapter by waﬁwx@n@ﬁ 50 the poweallied "Hled® houswe,

He muet aleo hand back oy aselgn (whore appropriate) bo the

LTI a0 : 2 % e

Je vontinusd.

sunyes Mollison ve Bodille 10685, 22 B.L.8. 5954 Barkley Ve
F“u@@wumzi Agghrence Ua, 4096, 1% 5%,65,%}%. i%g Winioy ve

Royel Livor ﬁ?ienﬁjg mﬁﬁl&iy 1993 4 Po Bho N

L1 ﬁ?@ﬁ? ﬁ_‘ﬂ-‘_yaae Ta \.?bkfwa’;ﬁa’u '?3,30 ] HQ O @a

ﬁy & Qﬁ&@ﬁ Ve dggﬁﬁﬁg TEGH, &% Ba B06g Boutt ve MPMuwdo
186G, 0 WalaRy S0L, o e

G Eygﬁsv. ?@ﬁﬂar 18374 3 R, 552 Pive sa.ﬁburwh Ghces
Building Sooichy ve Huppo 1864, 21 &' ofte @94
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masteyr any property or wights thereln, acewired duving the
mwvvéamo?

Whon o sexvent ls dllegeily dlemipsed he does nob
have to meke a reopervation of hile alainm ox dntinate 0 the
maater that ke does nov &uniﬁﬁ@ﬁoa His olain against tho
masger is woperved by the law, whewre he depprts guiotly in
complianee with that obligetion no to do,

Phe dmporbant ouestion now 0 be consldered 18 «
whether the disnlosal io juptifliced or not, The master can
dlemies the employee (that io . to say, wilthowt peying wegos
for an wuexplred perlod) only when bthe labtier bap commitiod
& breach of contrzuot and then, of covrse, thoe dlsmisgal 10
degale 1X the dlsmigsal ls illogal, the moster himsoelf 4in
in brooch of conteact.

Those ectings which invelve dionisosal of an employeo
have been olaseified as “noral misoonduct, elther peouniery
or olthovwine, wilfuwl discbediocnce or habitusl neglecty, E

It 1o perhaps more gonvenient Ho czomine then (a8 [Hu.

Unphoerason &@w'*ﬁ} vnder the following dlvigions, vigse

LB 3 £ ; : )

e GLLIES v Porbobello Plew Go., LOTT 4 He 4625 Beo alse
fewlok Herid sable faventment | Hﬂm? Ve Mmgpam 1902, % @o TS
Ge HOBH Ve Paﬁdnrg @lb. T HRoRn ﬁw&gﬁ Vo _Dom 1779, 5 Babio
Glds Moxe 01& aﬁgn&lqg v. I@( Wilveay 1851, 9 d. 54D

Ge Yoy Pevka, J. Ax 435}@ Ve Qﬁp@gﬁney LO%L, 4 G, & Pe 518
}f‘)u Onetilita page 108,

LREy RS
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(3} Disobedlence and want of respechs

{(11) Dishonesty, drunkeoncss, insnbordinatlon snd
ather miscoaduaty and

(443) Inmcompetonce, gaeral nsglool and absence Lrom

WOTK .

(i) Dimebedionce end waub of resusolbse The bost exzonplo

X L

of discbedience is the wilfvl and diveed refusal by the
porvant 0 obey & perenptory and lawful order fyom the
master (or his suthorloed agent) or, albernstively, the

n

KX

a

deliberate performence by the sorvent of pome act wh
the euployer {(or his outhorined ogent) hao exprepoly
Torblddon. donduwets of this pavticuvlay type reverpes the
volen of employee and employer. Theroforo, 3t Jushifics
the omployee®s dmaediate ﬁimmiwwa&sll
The poglish conrds take the view that wilfal dipe
obedionce Justifics ddlsmipenl provided that the particuleoy
order or command given by the master g & responable @nw}Q
In casss oiber thap wilful roefusal op deliberote
disobedience, the genewal cilrouwmeiances »eguiye B0 be
dooked at wrather osrefudly. It may well be that dsmsdiote
dismlasned was boo haveh & &tep to take and that gone fovm

of zoprinand or warning from the moaster wounld have net tho

‘a % T . £,
m%amm&&an parfoetly W0310 7 Howoven, th@ eourhs Beom ww
1lo }&gau Ve BIENON lﬁﬁdg & De 1256 ip&m h.J (o Hﬁpé &b p

law)u A v B AESYTI6 D 2693 Humilion ve M'lean 1824, 3

oAb

Sy 2683 0mhbam Ve LOWOON ?8ﬂa G Beliaile 603 15ﬁa“3a? Vo

M ¥arlone 4062, 8 0, 24463 &?a&aup“ Ve Brdpen 1607, b
maf.m«Lo Do é«?o
L, Ses Fuenor Ve Mogon Ldﬁh, J Mo & We 112

Lie ‘ﬁmmmmﬂ Ve MUQW ra LR85, 149 R; 806 (per Laedele
maaamu?f&}g QO OGO Whmmﬂmw Ve Hougles ABOT, Huwe, 302
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prefer not 0o lnterfere with the discretilion whioch the
employer has 4o dismiss the servant -« uwnless, of course,
the servent was ontitled 4o refuse to obey the paviticularw
order oy unless the court wes gatisfled that the ples of
digobedlence was merely used as o pretext fov gobiting wid
of tho servant or uvwaless the master's act was toe hareh

4
and oppressive in the aiwvmmmhanGObul'

The medern approack
geems $0 he that 1£f the cemployer hag acted in any moannoey
or way which 1s eontrary to tho concept of "aatural
Justice" then the sourts will protect the employee (that
in, gonewrally, by an award of demages to the @myioyue)qi

A mapter cannot lawfully dismiss o servant for
roefusing to obey an ordexr which ithe masier himgelf had no
lawful »ight o glve oy an order which the sexwvant was
entltied to vefuse to comply with in the cirocumgtonces
(sege if the servent were being exposed o personsl

physical danger, quite unlooked foy in relation to hisg

TAEAY

14, Tord Rianear's judgment in Brown v. Moglatratos of
bdinbureh 1907 8.0. 256, at poges 268 ho ¢ ?{ 3nc)u&ivv9 ia
most interecosting. Hore his lowdship is dealing with the
question of "malice® (ln the sense of 1ll-will against on
cmployee or in the YloegelY sonse of a wrongful act done
ilntenitionally without just cause or excuse - and hig
lordship considers that since Alien ve Fleod infra there
is no dexar@nae) and gtresses BHAOT 8n eV MOGive o
intention cannot malke unlawful that which is otherwise
tawful - and he gquotes Lord Watson's opinion (see p. 290)
in Allen ve Flood L. 1898 A€, at pe 100 in supports

15. Seo Palmer ve The Inveruness Hogplials Board (0.11,)
19&4 %éﬁn o 134@
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A

nozrmald daily tosk). Apgain, the masiber ney give the ordop
in sueh a way that e dlepleye litvle, 1T any, consldeiw
atlon foyr the pervent, who 1o then provoked luto pesuain
In o eope of this labber type the master 1o barrved frowm
fowading upon the disobedlence to the exitent of instant

é&mmﬁmﬁalal@

though 44 will be apprecleasted thatv this type
of case iy exeopblonad.

The subeldlary duty uwpon the employee is that of
treating his masbtor (elither p@rﬂmﬁally ox throvgh hiog
authorised ropresentatives) vith defoeronce snd respoet.
The ideal situatlon is to have mubusl trust and nutual
regpect between master and servant. The degree of
doferency owod by servanty wlll veyy sccording o theliy
clens, Gofe Hhewre 1o o world of differonce bhotween the
domeatle rpervent ond, sey, the highly cualified works
managoer of a lavge shipbuilding or enginecring ocsteblinhe
ment. Agcoxdingly, the wont of wespeet vwhiech will
Juetldy dthe omployer in uveing his renedy of dismissal
will be o guestion of elrouwnatances and dogroe. The
more senior the employee (L.ce in rolation o status nos
vime mmwv¢&, primarily) the more oerious the dinrespecte

ful gondwet needs %o be. Yeb, no magter need tolereie

groas in&wﬁxxﬁa 17 Any eombinatlion of dlsobedlence and
1oe Grolg ve Modr 1892, 9 8heCb. Hop. %4l

L7 ﬁmm@wv Ve OROBS 1895, 12 Bh.Ctelap, 246,
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Qigreapectful conduat would he suffledent %o Juotd
inpdent dloml Jmmlplﬁ
It sceme Bo be scaopted that a master will noi he
duetified in dismlosing o servant for one gimple aet of
diswenpect, fo long ap it doew not amount B0 grops insol-e
enga {(he dest of thie ig olweye o question of clpouns
s%am@aw3ﬁlg
Continued disrespect will cerbtainly 2llow the nmoster,
i

in the exerelse of hip diseretion, to dismiss the servant.

(11} Dishonesty, Dranlenness, Tasubordinetion snd olhor

MW"?”“)ENC‘N*’! Wl Dpur nset'-:’xr-:\z.“'i‘

e 0 Gﬂdl&(‘ G 3o

Misconduet Justifying dlemissal (the Lyee and degree
bedng Alfflonlt to Judge and the conclupion helng a vewy
NEXLOW @n@‘iﬂéweﬂ) need aot involve aetuel morald wiponge
dolug, #0 long as theve iv a fallure in duty by the
amployec. If dhe miseonduct do priow to the contvect of
gervice epming into exigboence or operation then dlsmigsnl
in net guﬁﬁiﬁi@ﬂg£Q uwpon two poerfectly good groundsie
(Piretly) because the duby caunot arvise uniil the conbracy

itseld im mede and (secondly) Shere ls no general anty of

VAN s EAERIC AL M WA

TLITERR AR,

18, Hldoew v. Beonet, 1802 Hume, 20063 § &1@?0 Vo Hheward

St u

u:&@, 37 B. 20107 Lfm}m Ve P:z?@ﬁg;}plf:e .}asﬂ,, e, & T 518

MEQ%;M Ve ;yéeﬁtﬁn“ “TeaT 9O lﬁﬁhg Boott V. M'Mupdo
ﬂzjé é’i llrb.iic}gn ,ﬁjia -

19, uug Eidpyay ve Hungerfowed Herket (o, ?8JJQ 5 Lo & s
1T and Ldvards ve Loy LO6U, 2 Ve @ B 945 sce aloo Laws

¥, London Chroniele (Indicetor NGJGQQE&TG} btd§ (1959771
Woliolla 09 (QiBtinguloling Tueney Ve G005 Luum B o ) o

?0 Prager « 0pe0Llhe D 043 ﬂia&p@gk‘wawfég}g 18y, A2
LedellaBo B58p Andrews ve Gaprstin 1864, 3 e T s CoPe 153 and

K v, 1uﬁﬂhuﬂ Lﬁ?h TE Dol g jsa
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dilsclosure on the prospective sexvant apart fron svecliio
Inguivies.

Whenevey the contraet bhas beon completed and serviece
has been entored upon, bthe nisconduets may Yake place
eliher duving working hours or ouswith @hemngl m bho
ease of domeatic and personal {i.e. foanlly, rather thon
business) servants, the asecepted principle vonld seem o
be that diesmisseldl dg Justddlied by any miscondued which
interfeoves with the proper dlgcharge of dulley oy whigh
digturbe the hawmony of the fenily home or which adveroely
affects the morals of the household.

In she case of the smevvant vho is engaged in buslness
or profopsion, the miscondnet negessary to juatify dioge
missal would be, again, such as would interferve with the
proper perifovmence of dubtios or such & wowld he calonlofe
od o InJurse the buseinens of the wmaster. It ig nood
impordont to nobe thet 4t lo quite enough fow the oo
duet o be prejudieclal pr be likely to be prejundieial 4o

the business reputation or business intevests of the

oY
2

masber.
Any aot of dishonesty (for cxsmple, theft ox

destruetion of the mesteris proporty) Justlfieos diswmissal,

2 L AT

“le Read Ve Dunsmore 1840, 9 G, & P. 588,

2. Penrge ve Foobepr 1886, L7 Q.B.D. 530 per Lopes L.dj
daoy ve Osbaldistvon 1837, 8 ¢G. & P. 80,
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whether ox unot the euployee has been convicied by the
€548
appropriate eriminal courb. 2
The nunber of cases invelving miscondust of & minow
nabure but nevertheless sulliclent to Justify disnissal
1o alnopt leglion, as one might expects & selection of
carlier capes of thlps Typo is noted b@l@WaQ&
Trunkenness ds gqulbe a common grouwnd for dlsmiseal
and parbiculaprly 4f 1% i ov aggravated case {(both as Ho
degree of drunkenness spnd the cocaglon upon which i€
pocurred ox either of these), vhon there is no real

"

2%

¥,

Aifriculsy dn Justidying diemispal.”” Tt seswms to he

Aoubtful whether the muster can dismiss g servent Loy o
single oceaplion of dyrunkenness which is not sggravated by

the occasion upon which it takes plaeeagﬁ

2%e Sherp ve Rettle 1884, 11 &, 745 (avernmenits of damego
um aRipty maahmmn”J couged by englneer's negleets of duby).
2w E}fhk Ve Hwine, 1828, 4 Nuw. %%ﬂ {ahca&in@ the custons
uwﬁj “Hadldie . Kell, 18%8, 4 Bing 658 (felese cniwien in
bwwk&), ADOT Ve fu%vmn 1839, L P, & ﬁe 398 &bmﬁiﬁyue
almém&wg 1o Be & partneD)y frey ve Chandler, 1856, 18 (..
748 {agent ”ﬁbb5Vi1% money, contrary o his exproBs onders,
Horton ve MMupbey, 1860, 5 He & He 667 (false stalemenis
ta @mpﬂ&J&Wj TWioukarn ve Hodge's Distillery Coe Lide

L1867, 16 Nl 608 (travelley PU@QLJ‘&“ roodg Bo & ﬁd?ﬁ“nﬂ
woman who Fajg a brothel and from wnam @aymeﬂﬁ eonld neb
b wm@uV&%&dgg Madlooh Ve Duffv 1882, 19 S.5.0. 697
(waisLlhﬁm? husiness ieom maaﬁoyV“ @uw&mmeyh; Fopree Ve
Popter 18680, 17 Q.BD. 536 (Bboek Fxchonge ¢lolk speoule
ating)s Bosbon Pishing Go. Ve Anocll 1888, 50 Ch. P, 350
(J(ﬂfub aomniegions ),

2he Bae Ndwards ve Meckia AB48, 11 D. 67,

agg Por Hord Mookengle in YWise ve Yilson, 1845, 1 CG. & H
6%52.9




Habltual drunkenness 48 nogt certainly e good mround
for dlsmissing the personald (i,e¢, domestlic or Lamily)
ervant and slso for dlsmimaing the bhuslness op profonslonw
al employee whean Lt occurs durving working hours or if 1%
rauases iArvegnlerdity in attendance or otherwise interlores
with the proper performance of dutien by the servent.

Any lasubordination osused by an omployvec crvesting ¢

(aid

digturbenae or argulng heatedly wlith other enployees

¢
wonld also soom o Jueblfy thel enploveeis @iﬁmi&mmlegz

Dut the gireumstonces would roeouire 1o be looked at very
carefully, in cases of this type, because the propyriety
of the aet Iteel? dg oertainiy a medier foxr the exerglse
of thoe mater’s discretion.

Thare appearsg 40 be no doubt thet immorallty is »

valid ground For dismigsing the poersonal muwvmyaﬁg and 3

fals
&

may well be so in the case of other servanits aleo. It
shonld be noted pevhops abt this Juncture that 4T an
employer suspects thot one of hip womarcied female

employess is pregnant he peens 4o have no legel vighit 4o

uES e by e o

27, dzobbers ve Dpiggs 1007, 5 SeLoTe po 17§ Ghuzchuapd ve
0h¢mbwrmg 1660, ¥ T. & Fa 229,
KIz ﬁtx.n Ve Acton 1830, 4 0, & P. 208 (the olerk who

oponl ted hig “wacter's meid - parvent, with intent o
ravish hew)s Matheson v Maﬁﬁl 1on .ﬁﬁ?, 10 #Ha 8255 Connozs
Ve dustion 1852, 14 Te,Cahell, 454 (on vmmarrded wmaid wvho
iLe nwegmaﬂu @y be ﬂﬂﬂr&&red)a iww&g Ve Sonderson 1864, 2
Mo 1278 (o forewman gullty of gross misconducs bowards :
famaia workers « gonstant quarrvels with his wife lnbepe
rupblng his d%&mmu as Loreman - held o he Juwilfiebly

Aiomionsed ) «
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a¢
inpist upon that smployee being wmedlically ecxaninod. )

(144) Incompetence, Ceneral Nogleet and Absence £rom worsis

Thaere 1o elwveoys an implied term in the eonitract thowv
the employes o (@) reasonably competent to dischavge the
dutles which ho underdeken and (b) ready and willing o
ronder the services roquired by the contyoct. Should 4%
trangpire thet the gserveant be lnconpebent or he gulilty
of mome wilful vefusal ox omisslon o seyve thon the
meater moy dismiss him, because theye hap boen o broach of
contreet by the &@mV&nﬁ.gﬂ On the othey hand, 1L tho
cmployor « knowlng that the porticular pervant and
pobantial employes does not heve the roguisite capocisy
for the job nevertheless engoges him, then the caployen io
debarred from Alsmiveing him on the grouwnd of %ﬁe@mp@%@ﬂéﬁ

I% will be sppresivted that the servant must show
reasoneble skilll end reasonsble diligence. Hig skill
noed not be that of the euport nor ie he remuired %o
guarantoee puccess to the master ln every faged of hip
tanl, 00

Hobitual neglect will certeinly Justify dismissal, ao
33

will & pingle case of grons neglect. It hon, Low

29 See Lo @u&ﬁ Ve Braddell (?B&%) 50 Loda{lieBo) 448,
90 mhﬂ_& “Hettle 1684, 11 B, 745; Cuckeon V. Stonen
1858, & fe & e 2485 Ha rmaﬁ Ve Lammalimm TE56, 5 Colio iHallo

2363 poarle Ve Ridley L0785, 28 Teds Aile
L (‘s«um Ve ;*.mmr@ 1601, e ;&3 Lo

2o ﬁaw a5 Ve Oﬂ&&ﬂ&@ﬂ 890G, 17 . 922,
3% (umgbell Ve £rico LU%L, 9 He _64¢




examploy been held in ¥pgland that o single act of forgete
fulnessy or neglest, csuging serlous domage to valuablae
machinery, wop & @m@fim ent reason to Justify dmmediote
ﬁi@mi&a@ie§¢
Abgenco fram‘woxk during recogniced hours of Sewvico,
without leave ox good exouse, aloo Lfoxms o good ground o
dismissal. It way be necessary to decide what is moont by

2K

=5y

Troagogulsed houwrs of gervice, In the case 0L the perpons
gervant no partlienlor houvrs mey be specifled mnd, theree
fore, any uwapermitted mhﬁﬁﬁﬂe will reguire o puificlont
reason. In othor cagen, the hovwre may be atig@la@ad in
the particular contract or agreement between the partics oy
mey be deoided by roferonce o trede cusbtom oy loeal
aus tom,

T4 .hea, for ezemple, beon held in the minlng lndustey,
that dlonipsal for abopence may tako place where & workman

has uné@rtak@n o work so many doys per foxrdtnlght and
%

LK

fails to complete the roguived nuabor.

o
34 Bapter ve Dhondon and CGouanby Printine Vorks "1899] 1
Uu%« UL,
3%« Qowdenbeath Gonl Go. Ve ﬁqyli@ 1386, 3 BheGueliope 3¢
gee D0 Horrioon Vs ~mi1ﬁway & Fao 1890, 7 ﬁhomu.ﬁeyg 65
(vhere miners ogreed 0 bake an Pidle® day and thin oomne
blnation by bham Wae haid B0 e a breach of good faith
Juetifying dismissel of an enployec a¢fm¢%eﬂ by the oo
bination). Soo also Bouss Ve Prong, | 094] iX Qabn 20
(mﬁamrm rofusing to go down the. pit n a ege with a non-
nndon employee « bold to hove comaitvbed & wwuwnh of ¢one
k)i 10'?; by mmrmmﬁ ng themselven Lrom wos Itk .
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What parsbiculay absence Jjustifics disnlssal of tho
mployee g ontlrely a matter of the clroumstonces c.g. 4%
o head gavdeney ebaents himself for four days then hig
dlonlasal. 1o jmaﬁiﬁﬁeﬂaga Simllerly, the apprentice
tradesman who attends lryegularly, ig hablitually late and
wvastes time whilset engaged upon esome gimplo srrand Loy
his mastor way also Justifiably be aimmimmaﬂﬁj? The
elreumstansos, o which refersnce hag bveen nede in thie
paragraph, arot- (o) the nature of the serviees o be
given to the master and (b) the srouble and inconvenlence
Likely to be occasioned to the master by the abponea.

The master is aod, howevewr, entitled Lo diemies an
omployece becanse & member of the latter's femily is
puffering from an infeotloun ﬁiﬁ@aﬁﬁaﬁg Mo can he
disniss an empleyee merely boecause he is illogg It moy be
thought, and this view soems 0 be a perfocetly reasonable

eney, that the magter ia gulte entitled to vefuse e allow

an employee to woxrlk whero there ig o danger of the spread
40

" - :cl . < 1 -
of the dipeasea. My, Unpherston &my&@ bhat 18 L4 can be

36, Crougund ve Reld 1822, 1 Slhe ADPDe 124, 9@verﬂiﬁg Held
Ve Eimﬂﬁ%yp 1816 Hune 598,

3. Bee nt@war% Ve Grichton 1847, 9 D, 1042, Relorenes
whcm}d alwnys bo madc, when dmaiimg with thv queption of

falluve by an apprembice o perform the services reguired
0f hi ime, Yo the Bmployere end Worlkmen Act 1875 and tho
ppeelal provieidne therein contained which onable the
wnegber wa have recourse bo o Gourd of Summery Jurlsdiction
5$¢ Eloe ve Redd 1870, 2 Guthriels B8h.0b.Conos 556,

B ﬂva&g Ve Gronom, 1844, 6 D, 6843 Hun%wr Ve Drown, 59
Bhalite h@pﬁae Do 5483 BOO &1&0 Westuood Ve Seotbioh Notom
Troction Go. (0.H.) 1938 8.1, B,
40 FPraser, m@.mitﬂg DOge 9950
dle Openite, page 120,




e
shown that the servant was wador a dudy to abplain then
the ease i equeted with the aituntion where the servant
gannot work becavse of his own Allness. Mfrom the nasberto
viewpoldnt, 1t should also bhe remembersd that there 1l an
obligatlon upon him S0 Yook o the generald welfare of his
othey emnployess. and thevefore, 89 & practical s6on in &

3

adtuation of this latter type whicoh is under dleous

L

fade

83010,
it would be & sowund suggestlon for (he enployer o lialse
wilth the wmedleal ofilicer of health foy the particular ares
or, foidllung him, with the family doetor (as thers ig an
obligation 410 vepory any cage of infectiouvs Adscase to the
Public Health Auvbthoriticn).

Another very interestling point lg waised by the 0ld
gase of Menule v, §%§&£42’ which seems o suggest that sn
omployer e not entlitled vo dlemiss a workmesn beoausce ho
pofuses to jJodn the trade unlon 4o which bis othor employe
ges belonge. Accordiagly, if the drade wvaion shounid
threaten be call out the othew enployecs in the egteblishe
mont wnless the pardlcular cmployee g gseked this doen

not Torm any Juatlfication for diamissing the pervantb.

¥

-, el
AT 4 XX

Bus thore have bBeon many dnstonces wheve this 5y

ocenrrence hag token place and the non-vnlon omp

Faud

Loyes hao
been disnissed., $his porticular point is more fully deald

with din ehaptor threo of thie work, pawtiownlarly Srom tho

[ate

4&?9 3».{“34239 14 :{)o :{39590

I
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aspest of Hthe possible remedice available to (1) dhe
nop~union employee himeelf and (il) the employer, who i3
or has been threatened with the withdrawal of hig remein-
lng employees.

A further cusstlion sonmetimes aviges for consildere
ation, visi= whether 2 master ig Justified in dipminssing
an employee upon facts not known to him at the time of the

P

&ismi&ﬁ&l.45 Mre Umpherston disagrees wlth the older
anthoritics and takes the view4¢ that the weal grownd of
dismisesl 1 breach of contract by the servant and,
accordingly, a8 soon ag bthis breaoch comes t0o the knowledge
of the nester he may determine the contract ov elect ©o
hold 4t at an end, Termination from eny other cause in
the meantime dooes not har the mester Lyom his cleotion.
However, if the employer had been awere of hig
gervent's breach of contraect and had conbtinued o employ
him, although subsequently dismissing him for gome other
gcanse, he has condoned the eorlier breach but he must be
able to Justify the dlsmiseal by the subsequent evenis

whioh led up to it. 45

o PR3 n SPLET

A;o See Boptinck ve. Meepherson 1869y 6 B.L.Ro 1765 and
algo Lord Chief Commissioner Adam's Lﬂ&wga to the Jjury in
Wiah% Ve hwing 183&9 4 Mor. 584 at poge 592, which suppord
The view That ne is not so Jusihliled.

4d, &Q»@jéu page 121.

45. Horton v. M Muriry 3860, 5 He & N, 667 por Bramiell Be
at pe 6758 Jussons Ve SannGr 1843, 11 M. & Wo 161 pew
Tord AblngoX Gebs 8% pe 1693 Boston Fishinm Coe Ve Anseld
188%, 59 CheDe %59 per COLtOn Leds 86 De 5586
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Upon this madn polnt vwnder discusslon, most help ig
shitadned from English cases, Por exampley CGoleridge J.

4.0 " s .
16 Huhera the servant hoas been dlsoigped and the

has sald
masver is sued for wages, the mester may avaell himself of
the miseconduct of the aeyvent a8 e defence, althongh ho
may net hove dlemissed him for thet cavae®, Alderson i
hag alag ﬂ&iﬂ,é7 "IL an empleyor dischayge hip pervant
ond at the Yime of the discharge & good causme of Alisw-
charge dn foot exlets, the caployer ig Justified in
dlsgharging the sexvant elthough at the filnme of the dlge
ohazge thoe saployer 4id not know of tho exlsitence of that
aause e This rwle wag afflzmed in the leading case of
Bogton Tishing Co. ve Anogld.’®

hews the cauge of dlemissal is obvioues, the
megter need glve no reapon o syplanation for 1t. In
other cases, whove a serveant aske the chuse of dismissal,
the oldey auvthorivles tend to support the view that the
master 4o wnder a moral obligetion o state i%¢49 e
ever, this moral wright of the sepvent 19 a0t founded
upon the contract iteeld and indecd 1% dp quite upone
Foroenble againegt the omployer. The wmaster may refuse ¢

sgslgn o reoson ~ and 1f the servont subseguently sues

46, in Rideway ve Hungerford Marbket Go., 1855, 3 As & B
LTl o -

47, in ¥illote v. Oreen, 1850, 3 Car & K. 99

484 Cite. SUDYd. |

49. bee Yatgon v. uroet 1868, 24 D. 494 peyr Lowrd Deop
at pogo 497,
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hiwmy, then it is always open to the master o Justily the
disminsal, in defenage or paprtlal defence to that aa%iengﬁg

£% i perbaps eppropriate, adt this Juacture, to
gonglder very briefly the question of DIBXATION by an
EMPLOTEH .

Theve in no doubt thet if o servant leaves hile work

XL (SR ANy

gine splno revertendl, without lavinl eause ov excuse, he
has commitbed & breeoh of hig contract of enployment. %The
position of merchant seamen iz a vory speciel one, which
1g dealt with by statute law and which ie net pevitinent
to the general f£leld of thie wﬁuﬁv.ﬁl

Desertlon, in the sense in which it ig helng used
here, mecns something more thon e mere temporary absonce
(whioh may, by iteelf, justify dismissal in certaein
cases) or absenee throuvgh 1llness or other necessnry
gaune, whigh way torminate the contract beoauwso of
fallure of poerfornancd.

The existence oy abgsence of the anlmuy rovenitendd

AR T

50« Bell's Princlples 9. 1823 poe also Yaylor ve Smlth,
1909 (Q.Ha) 1 SeleTe 45%, The interesting foaiuwre phond
Paylor's easo ie that, by the terms of tha contrect lteeld
the nentor was mnedae the Judge of thet conducty which wownld
Juetify disniosal. Iun other capes, the master would
regulre to agatiofy the gourt, in answer 4o an oetlon based
upon wrongous dismisgal, {thet the dismiesal vas Juptilied,

Sle but wes pavticularly the Mevehant Shipping Act 1804,

seotione 2212243 and O'Heild v, Ronlin 1875, 11 M. 5%8,




will regulre %0 be defueced from the feots thenmelved.
Perbope the abrmenece wmay only be such as to Justify a
diemissal (which e serlous encugh from the employee’s
point of wlew) without amovntlng %o a complete desertions
One oy dwe of the older eages 1llustvete the dividing
line betweon Qeseybtion sud non-depertiong Lor example,
in Cooper v 52

ST A2

14 Bwan,

AL BTSRRI L

the eontract was for three years
and the cmployers alone had power Ho terpinate 1t at any
bime by notlee. Alter two years® pervice the sevvant
gave & month'e notice and left, He was held 4o be in the

pogition of a deserber.
B35

Agaln, in Dumbsrton @lase Gg. v. Goabaworth”- o

servant, who had oudered Into a soven yoowrs® contragt,
leit beforse vhe gonmplotion of the dovm but he was held
ot o he & desorter bessuse & weduction in his wages had
ended tho old oontract and substituted & now contrach,
durdng pleasne.

Where an employeo is entidled do leave hias enploy-
ment afber giving notice of a cevidain length, it is
depertion if he lesves upon shoxter notice, bhecause the
latter is yorlly equivalent o no notlce at allgﬁé

Should the méster himeelf commit & bresch of
contract whieh entitles the servant to hold the contrach

terninated, it i then no desertion Lov the servant o

r )

52, 1893, 9 Sh.0%.Reps F1L.
55, LB4T7, O De 7324
54. Gibpeon v. M'Vewrhton 1861, 23 D. 358,




quit the service. Ixamples of such broach would bege

the masgber®s supervening %anhvuy%aysﬁg o bransfer Wy

tie magtar of his business and employess $o anoithew
purson, without the consent of the @mplayeeagﬁﬁ hayvah
treatmeny of onployees and generolly meking thoir positlon
57

unboarableg ey Lalling to pay the wages sbipulated op

¥ 4 » f;i % " . e .
agreed upon bebween the parﬁi@ﬁa’a Another good ezanple
would be whexe, by the act of the master, the service

hegcame dangerous boyond the degree contemplated when 14

{1’:1

was entered into - and this would not amouvnt Lo depertion
Wy the servant 1L he left thoe suploymend.- 59

Where a gervant is dismisgsed 1llegally, ha is nol
bound Ho reburn if a eonbinuvation of service ig offe:
and dndeod he is not liable as a degertey if he rvoefuoes
o rebura.

"Dewerbtion” has (except in the case of certain
public undersekings) ceased to bo of lmporitence in modorn
tines. The peincipal reason Lor this ls that the old
renodies whioch the law allowed to the mester = and

luoprisonment was one of the main ones - have long slnce

e

ar PR

ﬁgﬂ }3{5’?&'2{3 Vo ﬂl*iw l‘fj@f)g a a}mk‘Jo’E Pa &-Oo

v Bl

56, Hogp ve W'ipelene 1894, 21 R, 596.

e M

57, Seo ﬁﬁﬁﬁ&g Ve Nozrie 1842, 5 D, 5683 Gupn ve Goodall
1635, 17 8y LR,

B8e Dumbarton Gless Uo. v. Qosboworth, glt. swupre.
(ico%ﬂaéb 547 gupre

59. O Hell v, Avmsbrong, Mit behell & Coe, [3,&:1‘:} 1 2 0.8,

TO, &Lds ﬂ@ﬁ%@n Vo @&akuwbmm 186, 2 Bume. %40,
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disappenred.

The bagic principle whieh applice here lg that mere
Rllaness of the employer or employee does not terminate the

60 Haverthelope, this pyinciple which

gontract of pervlieo.
hos been enunclated muet be gqualifided immedietely by saye
ing that 1f the dlllpess shouwld prevent either puety Jrom
properly fulfilling his duties and obligations uwnder the
gontract then the eontract ivself may bhe ended, bocawnse of
faldlure in the performonce thereof «~ without (oxeept an
heveinafter montioned) involving the consequences of o
hreach of amntﬁa@t.61
I8 the uwalfereseen i1linegs on bthe servant's paxd

he protracted or reswult in a slbuation whileh provents tho

relaticnelily belng continued then the contwractual velation
ghip will ceases Whewe the lllness i lengthy and sexdous

there is uswually 1ittle doubi that pevformence will ho
lupossible and the employer would be Justified in engoge

ing o ropluacement employse. Vhere, howevor, the Lliiness

[

ig of & shoxt temporary nature shere ie no Justiflentlon

for the employer termlnating the yeig%imn@hipgég

Less < TP 2y e s g R P i g8 o

60, The sawne pwimejplu ig presorved, by atatute, uwndew

the recent Gontracts of Imployment Aat 1y6¢»

Gl. Memson v. Downio, 1885, 12 R, 12035 bui o ressonsble
allowance of bime mugt be made before Le?ﬁgnaﬁmen s
looking to all the elvoungiances - see Wenbwoeod v. Seoltld
Motor Ypaction Coe.s (Q.He) 1938 8.0, 8 . o

6d, Grois Ve Grabeam 1844, 6 D, 684,

L2
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Where ﬁha question of imposeiblliity of perlovmonee
doep erise the whole cimcumetances of the cape will have
t0 be looked at - ond particularly the following {a)
duration of the eontract, (b) naturce of the business and
{e) the services ﬁ@‘he given, Obviously if the eumployer
hoed to hirve s pubstitute cmployee dhis could be o very
Tnporsant ?metef.ﬁu

%hmml& it heppen that the employee's illacss was
cawsed by his own misconduet or fault thon his disability
amounts to o bwranoh of contract for whiech he is 1&&%1996&
Lord Frasew aavmﬁg (and here he is wvelying wpon Anmerican
puthority) that the lew do tho seme when the disebility -
due 0 & cause preceding the contract - might hove beoen
Torencon but was in fact coneealed, upon the reasoning
that the seyvant had broken the condition thet ong who
undertakes to give porsonal peyvices mugt not ropder
himself phyeileally incapable of performing thoese
servicen, This secoms %0 be & reasonable viow,

Bt in e cape where an omployce beeane unsble o
perform his aervieo throuvgh illness eontracited pricr to
but only developing after the contraet wag nmade, which
he goudd not be expacted to foreseo and A4Ld not conceal
vien he made the contract, the counrd held that it could

not go behind the oceuwrwence of the lllness and congidep

A AR &

‘%

69 &&nu@n ve Downle edl. pupray bmt see parbicularly
wﬁmewoﬁd T géﬁ e Coag eikﬁ supra.

Ay WY Duan v '\salo‘c"‘:'f‘gz LOGT, 5 Sehello 62,

6. Moptoy and Servant = pages 518/519.

E
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i i 4 A, » ) (6
whether 4t wog due o the sevrvant's mlﬁaanﬂu@wa’

ln the cape where the contract doeg come Lo an ond
bepsuse of the employee®s illness, end Loy which he ip in
ne way o bleme, bhis zights in relation 4o wages are
gimilar o those righie which would have arisen wpon hisg
Geathe The positlon under statube law nust now be kept
in viow, by special roeference to the Contyacte of saploye
ment Ao, 19%§367

Mareloge of cmployeeis

Mo Unpherston ﬁﬂmﬁﬂﬁr

that LFf o Temale enployee 18
maryled during bhe term her husband has a clalm upon hoer
soglety and services which is prefevential ido that of hew
caployer. Nevertheless, should she leave bthe scyvice en
that seceovnt she commits a breach of contract. Tho
geneval pule of law dg that the maryiage of an cmployee
has no offegt upon the service relatlonshipy betweesn the
employer and that employece snd it canunoet liberate op
excune the caployee frown eny of the obligetions under the
aontraal m? sokvice, 69

It may well De that an ocaployer is sonowhat reluchant

s0 employ mareled women, becouss thelr howme intervests are

genperally in confliot with thelr obligations under thelr

S slen b & =g IR R AT

66, }'k.o Ve ig?é.i@ﬁ.(&fi L“Vt‘ﬁp 38 Lol {l\famo) A8
67 A)ﬁLy Lag e safeguards to the employee under sechion
1 snd Bohedule 1L of the Aok,

68, (ﬂ.)ﬁ @”‘ Lo page 124,

69, SBee g&raiouﬁayﬁy Vatoon ve Merrileea 1848, 10 D, 5370.
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gontrects of service. It ig pemmissible to dnglude &
glouse in the sgreemont whish reguives o femnle employee's
regdgnation upon her nmarvisgo. However, this would be
unugval in modern simes when lerge aumbers of wmarvied
women bake wp pald employment, elther full-time 0P Barte
Blmo.

An interepbting polnt might arise where a fomale
employee gote marvied, reburng 0 work and in due courpe
bocomes pregpant, It iz gubmitded that her absence Lfrom
work prior to the birbth of her ehild (perhaps for, say,
two monthe) and for a short peviod thereafter falls o be
conpidered on the game basls as absence through 1llnesg,
Y&y of oourse, the shgence is likely to be lengthy -
durdng the iufaney of the ehild - then there is an
inability on the employee's pard to implenent her couns
traoty with the repult that the omployer would be gulte
Juatified in dlemiseing her. A slbustion of thile typoe
should not reguirve litigation as & wmode of setitlemente
Both employer and cmployee should be able to negotiate o
yoeagonable bapis for a settloment, beoring in mind their
obligatlons avising out of the contractual wroelationship of
master and pervant.

Imprisonment of omployeese

Qbviouwaly, dluprisonment of an employes results in hieg
inablidity to pewfoxm his part of the contracitual obllige
ation. It da dmportant to asgecertain vhether ov not the

inprisopment 48 due to the fault of the cmployee « and
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here the position seems t0 be the same as an inability to

perform the eontract because of illuness. Therefore, whemr

)

the luprisonment is lawiul and the actual Lault of the
employee himself he has disabled himself from performence
and is gullty of a breach of conitract. Couversely, 1
the imprisonment is wrongiful - termination of the con-
tractual relationship may take place, but it is not
followed by the usual consequences which arise from a
breach of contract.

Mr, Umpherston correctly points out70 that under the
0ld law relating to imprisonment of servaunts for desertiol
such imprisonment d4id not terminate the contract, but the
reagson for this was that the master had elected Hto punish
the pervant and had retained him in service rather than
terminate the relationship on the ground of breach of
contract. Thig form of imprisonment is now of course
abolished, although the ecourts retain certain powers,
particularly in relation o the imprisonment of apprent-
loes snd employees in certain essential suppl& undeps
takings (water, gas, electricity ebe.) under the Lmploy-
erg and Workmen Aet; 1875 and subsequent gtatutes, dbub

this is a development of the theory of "contempt of Court"

Termination by the Courb:-

In terms of the Employers and Workmen Act 1875,

70. Op._ecit. page 125,
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seation %, where theve s any proceeding boelove the
Sherlff dourt in rolation to any dispute -betueen an
employer and & workeen avising out of or incidentsld do
this veletionshly a8 such, the court may vesoclind the
gontract. This may be done wpon sueh berms as to the
apportlonment of wages or other sumg due under the
conbragt, and s o the payuent of wages ov denages o
pther swme due, ag the Court thinke Just. The Court hes
pimilar powers in the case of the indentured approntlce,

under seotion 6 of the Agt.

BEfeet of bermination of gervieps-

e i ]

When the employee is dismissced, wvhether lawfully om
otherwise, he is obliged %0 leave guietly - and
hisg pilence de not regarded as acguiepcence in the broach

of sontrect by his @mﬁlﬂy@m.?l

He must also hand over €0
the @mylﬁy@m all proporty which belongs to the lattor and
which wae held by him (l.e. the employee) during the
subgletence of the mal&%i@m@h19972

If the omployer had underitsalon to provide clobthes
for the employee (whether plein clothen oy livery - thore
i8 no ﬂiﬁ%im&%iﬁmvﬁ) these wremain, in the sbgence of any

spaecial agroement to the contrary, the paster’s property.

Tle Hoop ve Pepder (LB74) 1 R. 352.

72, UIift v. rorbobelle Pier Qo. (1877) 4 R. 462,
(dolivery of & Liconeei intercoting guestions raised e
gront end sesignation of liconcae.)

w?.ﬁ)a Sheillis Ve wg}.l;g@ll; l@?fﬁg 4 Be 3»:“:‘@9
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Where the employee is ocoupying a dwelllinghouge ox
other premises qua servant then he must quit the subjects
upon the termination of the service relaﬁion%hipe74
Normally he does not have the privileges of a tenant,
nor is he therefore entitled to any warning notvice ox
notice to quit, which hasg to be given to or served upon

the ordinary tenan%.75

It seeme that if he vefuses 0 go,
a sumnary application for his removal would be eompetenﬁ?ﬁ
If the gervant refuses to go of his own accoxd,
theré is 0ld autho¥ity which seems to support the view

that the master is quite entitled to turn the servauntb
out end o remove hilg effects Lfrom the premises withoudb
77

proecess of law,

It has been held that even where an employer

T4e It ig dmportant to verify that the occupency is gue
servant and not gus tenant. If the latter, the employee
may not be required to remove immedlately or indeced he
may even bhe able to continue in occupation under a
tenancy whieh is protected by the Rent Acte (meaning by
that the Rent Restrictions Acte and the Rent Aot 1957).

75« Tor notice provisions in ordinary btenancies see the
Rent Act, 1957.

76. See Whyte v. School Board of Haoddinston 1874, 1 R,
11243 on questions of competency and relevancy of the
procedures relating to Removals and Ljections see the
Sheriff Courts (Seotlend) Acts 1907 and 1913%; and also

Dobie = Sheriff Court Practice and Lewls =~ Sheriff (oury
Practice.

7. See I'vaser - Master and Servant page 3323 Scoth Ve

MfMurdo (1869), 6 8.L.R. 3013 Smith -« Master and Scrvents
3rd Bdition, p. 112,
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v

wrongfully dlemiseed an employee {(for vhich he betomes
lmmediately Liable in demages for bysach of conbtraet),
who refused to lseve the premises ccoupled by him, the
eanployer might remove the furpliure to enothor plege and
was not lisble for svbacouent demage to 1t ow Losa Lrom
1% « upon the ground thet whoen his service coaped he hed

no plght to retelin posscnsion and become a %raﬁpaaﬁax.?&

The opinion has been expressed, with refevence o
this guesitlon wha&h'i& under congideration, thet 4% is
of no lmportance whobher the dismissal was Justiflable ow
note What 1o raeguived therefopre lg that the set of dipe
missal nust be doune by someons who hos the powe® o
disnios., Whon that is done the dismiseal is velid -
though 1t 1o guite snother guestion vhether oy not 1t o
Justifleble oy wrongous. Yeb once the dismissel ordeyr ip
V&lialy plven the pervanit, by steying on in the prenises
without entended contracitual pormisslion opr sposial egroge

3
ment, Veoomes o %w@@paaaem.ig

zgé Per Willieng J. in Joke ve Compbell (1862) 5 L.%.H.8.
D @
79, Soo Donnldson ve Yilliome (3833) 1 CGv. ond M 345,



Chapter 5

Conclusions

L

There now vemedns the task of looking back at the
field of study which has beon the subjeot of exsmination
in this work and of declding in what respects the law hao
changed Lrom the close of the Industriel Revolution
period.

Ho speclal comment scems to be necded upon the
subject-mnattor of the Lirst chapter in which an atieupt
wag made to akeiteb the historieal backpround of the
preriod under review. Corialn observations regarding the
trade union position and the appreach to industrial
negotiation were made In that chapber and these ave
referred to agaln later in this chapter, as being btwg of
the flelds In which the law could be of some assistance
t0 both sldep.

As regards the second chapter, in which an eyamin-
ation of the vebure and formation of the eontract of sep-
vice won made, some commendt upon the preosent-dey posltion
is undoubtedly veoquired.

Adlthough 14 is a4ill open for an employer and

employee Uo negotiate freecly « within the general limito

£ the law and bearing in mind the new requivements of
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the Gontracts of Employment Act, 19651 «~ thig will be
unusual in relation to the adjusitment of the terms of the
contract. Wout cases will depend upon, @ud wlll continue
to depend upon, the existence of oollective agreements
betwoen confederations of employers and trade unions.

The main points contalned in these agrecments tend 0 e
accepbed between employers and workers and thevelfove they
beecome incorporated lnto the service contracts by lmplice
ation. Thie situation maqﬁireﬁ proof of these implied
termns o the court's satisfaction.

There 1l o great deal to be said, from the legal
viewpolnt, for gliving all such collective agreements the
full proteetion of the 1&w,2 but it la Lalrly obvious thotb
both sildes of industry are guite content with the situation
aa it dme Doubtless they feol what this system hasg worlked
reasonably well (as they see it) for meny yeavs and accorde
ingly they prefer to continue with negotlating machinery on
a well=known pattern, rether than make the situation more
rigid (in the senese of striet legel interpretation of

contract clsuses). History seems to show, for the workers

1o 1663 ce 49,

2s There io ot present (March 1965) baefore the House of
Commons s Privete Member's BLll (Mr. R. Grasham Poge) kooun
a® whe Collective Contracts of Employment Bill, whilch
gontedins provislons desigoned to veplace certaliy of the
non=-enforceable contracts stipulated 1n the Trade Union
Aot, 187L, section 4. This BILL e wrecelving very Little
notice and 1t seems doubtiful whether 4t will pass the
House in its present form.
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and unlons at any rete, that wvhen resort to law has been
negessary the outeome has very seldom been benefioclal.
It is vivtuelly inmpossible neantime to dispel this ine
built dlstrust, although perhaps in the not too dlstan
fubure 1t may be possible o see the formulation of &
Labour Code and the Touwadation of Tabour Couwrts in
Yaglapnd and Beotland, to which lwmedlate reference ocan
be made for the authoritative determinetion of any
industrial dispute of lmporitance, the decision ltoeld
having the forece of law. "This would, In the writer‘s
submission, be more likely 0 be beneflcial Ho industyy
and the public ae a whole, rather than to allow the
continued subjectlon of industrial uvnrest to polivical
whin, pollitical geln and politigal chisanery in general.

In other cases, wages and salaries will depend upon
agreed scales of remuneration (e.g. schoolteachers, civil
gervanto, loeel goverument employees, Universliity teachers
elbe, ) and employees will be appointed generally within
the particulsr scale. Thelr b&rgaining power would
normally be Llmited Lo the aeaﬁa range of the individual
appointnenia

In chapter three hereof, an abttempt was mode 6o

exomine the duties, obligations and vemedics of heth

gmployer and employes, ‘There has been very Little change
in the £leld of legal vemedies, with the excepition of the

complete abandonment of the doctrine of common employmente
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This was long overduo. It was, however, pervheps o littlie
surpeleing that the Lew Heform Committee Fforx Scotland was
not preparsd Yo recommend an extension of the vemediaes
against third perties (the "guod servitian aniglt®
prinoiple of Englieh lew). Upon refleetlon, theilr view
peems o be perfectly sensible « beeause 4o hold otherwise
might well be 0 place o Limitetion upon the Liberty end
the legal wighits of the individual employaec,

The duties and obligetions upon each slde have to be
read carefully and in wrolation to medern clreunmgtonces,
The feudal and Viegbtowlen influences hove given way 0 &
mnovre reasonoble and move fLfriendly approach between
Individuel employer end individvel employes. The employoer
of today vecognipes that employees will give of thelr best
when {treated with respeet and with Lalrness at all times.
There ds ne room for the auwbocewatle Fewdalistlce bavoniald
overlord in modern indvetrlial relations.

Pevhops the wmoat significant change in the field of
termmination of thoe employment contract 18 the atbempt by
Pariimment to lay down o "dismlesel procedure" or "notlcee
procedure’ In the terms of secetion 1 to the Contracts of
Enployment Act, 1963. This is the fivet time that it hes
ever been done in the Unlted Kingdom. Prior thereto the
Gourt was foced with the task of ageertaining the intente
ion of parties or atbempting to essess what period of

notlce was "rceagonasble® v all the olrowmetences. Whad
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the gtatute has dons ip o presceribe o minlmum reguilge
ment, but it leaves 1t open o the partiss to negotiate

a notice perlod which is outwith the statutory provisions,
80 long as the sgreecment does not attempt 1o Llower the
minimel reguivements. The contragctual notice period may
g4ill reqmiwe t0 be interpreted and declded by the courd,
but the fixing of siatutory minimum requirvements might
well mean that partics would be prepared to accept an
amicable adjustment geared to these requivements rathem
thon resort to lengthy and expensive Litigation.

Once agalny the modern epproach to valld grounds
for terminatlion must be sitressed, Which is weasonable
in all the circumstances? If there is eleaxly & breach
of the prineiple of natursl Justice and falrploy, thon
the courts will uphold the claim by the employee and
awerd daneges for wrongous Oismissal (wrongful dismissal
in Tagloand) sgainst the employer.

Hor Mojesty's vaernmenﬁ is also concerncd with vhe
creation of effective safeguards againgt arbitrazy dige
misgal of employees by their employers. In this connee-
tilon, they are prepaved to accept Recommondation No. 119,
dealing with Terminstion of Employment at the Initiative
of the Daployer, whieh wao adopted at the Porey-Seventh

(196%) Bossion of the Internationsl Labouw Ganfewemaeaj

%e Boee Command Paper No. 2548 (Docember 1964), containing
& statement of the propoged actlon by H.M. Governmont,
wpon inter slis Reecommendation No. 119 above-mentionced.
The actus). vexs of inter alle Recommendation HNo.l1l9 wee
publiched 40 Commend Feper Noe 2150,
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The underlylng princlple ol that Recommendation ls very
doportant. It ds ap follows ".eotermination of employe
ment should not take place wnless dhere is a valid voason
o v o CONNEGEEEd with the capecity or conduet of the worker
or based on the opevational requirements of the under-
taking, oestablishment oy serviee®, H.M. Goverament now
proposes to disocuss wilith represcuntetives of employeri and
trade vnlops the proviaion of proceduves which will give
effective safoguards egainst avblivery aiamiﬁwa1°4

Wailat the earliler relatlonship of mestor and
servant resembled closely that of the fowdal wrelatlionship
of superior and vassal, it muat be conceded immediately
that »rogress has heen made, 0 some consideroblc exient,
Sowards an esqguallty of bargaining power between employero
and employeen. It is voo early to agsess ag yot the
inportance and effect of the Contracte of IEmployment Aot

i

19635 which is, as has been mentloned above, the fivrets
attempt of statute law o gtipulate o mindlwun requirement
for o dismiseal proocedure between employer and enployee

ag well as belng the flrst sbtatutory attenpt 0 regulate
condlbions concerning the formatlon of the contrast of
enployment. It secoma o be & ghep in the yight diveotlon,
although the trade wnilone complein that it does not go fay
enoush .

In the field of Wages, the recent Payment of Vages

Lo Bee Command Paper No. 2548 at pege Te
) Co 49,
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Act, 19606 has gone some way o equate the posgltion of
the worker on the factory floor with the white-collaw
worker in the office = ga both may now recelve thelr wages
(or salary) in ezactly the some way. Thervefore, to somne
extent, and In spite of eviticisms of payment by any
methods othey thean in colnage of the wealwm, the statum

of the formey has beon improved. Vet the gap bhetween
afflioe~level and shop-Ffloor willl net truly dlsappear
untdl the worker on the shop~floox g regarded by managa-
mont and exeountives as being, In the main, 2 technically
gualified snd highly shkilled tradesman whoe is every bitd
ag valwable and importent within the ovganisation as the

aceountant who sits at his desk preparing a costin

o
W

gtatement for some new produetlion method which is being
gongidered by the boavd of directors. Accordingly, some
new thinking by the trade uvnions ig needed - slong the
line of an abolition of hourly wages rystes and plece-worlk
rates and the substitution of a salary and grading schene
appropriate o skilled trades and vnakllled trades, with
provision for transfer from an unskilled cotegory o 2
skilled category for those who suceeed in obbaining the
proper qualification. New facilitles foxy training
employees and s new ottitude to this concept will be

needed from the government and from employers and

Ge 8 & O Eligs 26 ©o 3

Tvag) SE g ES
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employees ﬁlikagv That new approach may also consribuce
indirectly %o a botber attitude from both sides im tho
whole field of industrial relations.

One very imporiant questiony upon which both
Scottish Law and Inglish lew avre equally silent, is thatv
of the posltion of the displaced employes -~ the person
whoy, after gerving an employer for some thirty-Live ox
forty yeavs, is declaved Y"vedundant" or who ig swddenly
faoed with the prospect of moving from hig family homne
and civele, because his employer’s business 1o bolng
moved some thres or four hundred mileg elther "for good
sconomic weasonad" or "in the interests of efficiency’.

It i uvarecalisdtle ¢ expect that employee o disrupt his
life at the whim of an employer or even 1f the move i8
Tinenclially necessary.  Some protection must be affoxrded
40 pevsons s8¢ placed untll they oxe able 10 Lind aliep-
native employment. It 18 suggested that a @@h@mékélang
the Lines of the Indusirial Injuries scheme might bLe
brought into operation fox the payment of Industrial
Displacement (or Redundancy) Benefit. This scheme would
regquirve the constitutlon of a2 new Fund into whilch employe
ing orgenisations would require Yo pay according to thely

plme, structuve, capacity and profids and which Luwnd

Te The Liocal Imployment and Industrial Training Aets ave
an importeant gtep forward and it s hopod that thelw
value will be appreeclated and full vee be made of them.

Ly P . e . . P P . PRI -
/e, Swe now the Redundaney Payments Bill (1965).
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vonld be underwritten by the Svate, so that Parliament
vould have available in every year & detailed statoment
of Agcovaits showing the financlal position of the Punde.

e principle of peayment to tho employee declaved
vedundant 28 well as to the employee who ls displaced
must be the same, a8 hog beepn indleoted in the preceding
DATAETLADN o

In the case of the office~worker and shop-worken
the new 0f€loesn, Shops and Rellway Premlses Act, 1§6§S
agpin rveprepents a Lforward step in thet ¢ applics 4o
the officae-yorker and shop-workey principelly, a code of
gafeby, health and welfare regulations whilch has been in
operation dn Factories and other cotabllishments Lor many
nany years., "The gulding principle ds again the welfarve
of the employoees

It 48, however, in the £ield of Induvsitrial Relations
that the gremtest developments wlll come eventuallye
These developments wlil affecot materlially the legal
relationahly of mopter and servant as 1% has bheon
exanined in this work, Sowards bthe last Uonservative
government and the Judiclery, the drade unions seomed 1o
e adopting an attitude of disbruat and grievance. In
the cese of the laot govermment, 14 was very widely felb
that there wonld be no cxtension of protectlion o cmploye

ges end trade wnlonists durving londustreisl dieputess bub

Be 1969, Ge 4l
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that instesd s Royal Uommission would be appointed to
look Into the whole guestion of the unilons and thely
poplitlion under the law, with & view 0o liwmiting thely
protections and thelr powers, Towards the Judlclary,
the trade unions felt & major grlevance over the

declaslon in Rogkes v. Jarnard & Qﬁher%ag Since the

Trades Union CGongrems of 1964, the unions have pursued

a polloy of campalgning for reform of the law by secking
8 gtatutory elardification and amendment of the Trades
Disputes Act, 1906, so that the clrcumstences disclosed

in the Rookes ve Barnard & Others cose gan nevey agaln

be made the subljeet of an action in damages. An exanline
ation of Her Majesty's most graclous spsech at the State
opening of Parliament on Tuesday 3rd Novemnber, 1964, will
revoal that the new labour Government promisaed to intro-
duce a short BLLL which would deal with this matber and
give the unlons the protveotion whilch they seek. This has,
in faot, now bheen done with the presentation of the Trade
Disputes Bill, which ls Government-gponsored. The BLLL
proposes o give protection to unions and thelr officiale
in circumstences similar to those In the Rookes v
Barnard case and within the ambit of a trade dispute (in

contemplation ox in furtherance thereof). No action in

s [1064 ] 2 WoliaRe 2693 [1964 ] 1 ALL BeHRe 367 (Holio)o
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damages Lor tort or in resaration ils now to lle azaingt
a trade unlon or ite offlclials on the grovnd only of
threatening a breach of contract or threatening to lunduce
another peveon to breek a contract of employment. L6
seems Likely that the Blll will pass through Parlisment,
albels with a very sidghi majorlty vote.

Although o degalled conslderatlon of the trade
unlons is outwith the scope of this woxrlk, 1t must be
pointed out that some reforms may well be necessary on
the question of the trade union member’s pogition Vigeiw
vig his own union, Does the union have toc much power
over its memberg? Can 1t viréually "deatroy® a member
(L.0. take awoy complebely his means of livelihood) if
1t 80 wighes¥ Does 1t exerecise 1ts disciplinary powens
in tyrennical fashlion and, 1 80, what can be done about
this? These ave soume of the questions which concera all
off ug, although nothing may well be done sbout then uwnder
the present Labour Government as the matter may well be
thought to be one which contains so much pollitical
dynamite that the age-old practlce of the osirich nmay be
adapbed gultably for the ogcasion. In any event, no
action will probably bhe taken until a very full repord
im avallable uvpon the status, power and Tunetions of the
trade unlons in modern soclety. The new Royel Commlasion

on the Trade Unlons may well take sowme thyee years o
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gomplete ite task, so that a full pleturve, with recomnend-
ations, is unlikely to emerge uvntil 1968 or 1969.

There dves soem 0 be a case, however, for reviewing
the funcitions and powers of the Indussrial Courts. It io
vegpectiully suggested that the Court, a8 now constituted
by the 1919 statute, should be abolished and im its place
there should be greated a new Indugtrial Relationg Courd,
whioh should functlon in Scotland and in lngleand undewy
the chairmenship of a Judge of the Court of Session in
Seotland and a Judge of the High Court of Justice in

England respectively ench being appointed (aut vitem aut

gg;ggg) for this particulayr task and each heving knowledge
and experionce of Industrial Relatlons and Indusitrial
Tawe The Court might well it in Glesgow and London
regpectively. In each eame, the Judge presiding should
be accompanied by threc aspessorse who should subnib
advisory memorands (within an agreed time limit) to the
dudge before the latter dssues g final Judgmnenti, whieh
should be fully binding uvpon the partics as soon &g
pronounced. The CGourt should be able to compel the
attendance of witnespss, 0 require production of
documents and vo enforece its 3udgm@ntéo o appeal (%o
the Inner House in Scotlond or Court of Appsal in
England) should be necessary, unless a gross miscarriage

of Justice could be esteblished. Iv is envisaged thet
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elther side should e able to briang his cepce before the
Court end service of the clalm would be effeeted upon the
other slde, in the same way as an ordinary olvil proceed-
lng. VWhere both parties agreed to submlt a dispuie o
the Gourt Lt should then s8it as an Industrial Arbitratlion
Court, with £full powers, end its award should have binding
legal foroe. Provision should alao be made for the
Minister of Labour roferring any dispube Lo the Courd,
s8ltting a8 an Induetrial Arbitvation Courlt. The
Congiliation Act, 1896 and the arbliration provislong

of the Industrial Courts Act, 1919 should be repealcd.

It ie recommended, however, thot the Winister of
Labhour should be allowed to wetaln the agpecial power oFf
setting up & Couvrt of Inquiry, es meaatime provided in
Part LT of the Industrial Courts Act, 1919, whewso &
gquestion of publlce dntoerost le raised. This procedure
involves a report being suwbmittod to both Houmes of
Parlliament, The Government may then take one of Hwo
major courses, if the wecommendations herein proposed
are acoopteble, noamelys~ (Lirstly) »pass any leglsiation
necesgsary to correot the sltuation which caused the
ddspute or {(secondly) rofer the whole matter ~ through
the Minlster of labour « to the Induatrial Relatlons
Couwes fow the Lfornal lesue of 8 Judgment disposing of

the mattere The Court would have befove it the Lull
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report and trapsoripts of evidence, including all
doouments, from bthe Courd of Inguirye. If necessary, 16
sould require the re-nttendance of parbties or witnssses
or counsel end solicitors fow purposes of clarilication
or elucldation of sny doubtful or ambiguous points on the
wvecopd of the Gourt of Inguivy.

It would be absolutely essential that any new
Industrinl Relatlons Court, created aimmg the 1lines
suggented above, should carry out Ltz work both efficiente
iy snd expeditiouvslys, o Loopholes Loy misuse of
procedure should be left open in eny enacbting and

procedural leglislatlon.






