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INTRODUCTION
In earlier times the salt seas and oceans were consid­

ered to have everlasting resources. Everyone was entitled 
to use them for his own purposes for navigation, for fish^- 
eries and for the discharge and dumping of wastes.

Nowadays, the seas are used actively for peaceful 
purposes as aquaculture, mining, acquisition of water and 
various types of recreation. To this must be added, unfor- 
tunetly, naval and military uses.

The present uses of the seas are not independent of 
one another.

It is proposed in this thesis to describe generally 
how the International Community is dealing with the prob­
lem of oil pollution from vessels, as there is an increas­
ing world awareness of the need to reduce pollution of the 
sea.

This international concern for the protection of the 
marine environment was assessed at the International Con­
ference called by the Food and Agricultural Organization 
of the United Nations, the Technical Conference on Marine
Pollution and its effects on Living Resources and Pishing,

1
held in Rome in December 1970. It was shown that the 
pollution problem is indeed very real and that both national 
and international action against pollution is most urgently 
required,

In chapter I of this thesis we analize one of the 
serious aspects of ocean pollution: its harmful effect on 
the life-giving capacity of the sea, upon which man must 
increasingly depend. Special comparative study of the con­
trol of pollution of the sea by oil will be dealt with in

1. ( a )



chapter IT, in the area of the North Sea with special 
reference to the United Kingdom, and for one of countries 
whose coastline is situated in front of the Caribbean Sea? 
Venezuela, an important oil producer in the World to-day.

Geographical and geological considerations, as well 
as the study of the living resources in both areas, will be 
dealt with in chapter II, as well as the possible implicat­
ions of oil pollution in the marine environment.

One difficult issue concerning the marine environment,
vessel source pollution, will be studied in chapter III,
Discharges of petroleum into the sea by tankers either
through negligence or accidents would account for some
2 ,1 3 3 ,0 0 0  tons from the figure of approximately ten million
metric tons of hydrocarbons entering the sea annually, which

2
means more than a third of the total. Considering that 
the seas, linking so many nations, have always been consid­
ered in the international sense and one result of this inter­
national concern is the network of international convent­
ions, mainly concluded under the auspices of the Internat­
ional Maritime Organization, designed to reduce and mitigate 
the effects of marine based pollution. As ships particularly 
tankers are a major source of such pollution, this chapter III 
will take into account how these conventions are relevant 
to control pollution and its consequences. And finally 
chapterV, will be a special study of the Conventions on 
the Law of the Sea, adopted at the Geneva Convention of 1953, 
and to the revisions of the Third United Nations Conference 
on the Law of the Sea .andthp action they have taken to 
contribute to the Control of Pollution of the Sea.

l.(b)



CHAPTER I 
MARINS POLLUTION

I GENERAL CONSIDERATIONS OF POLLUTION

(1) Introduction;
The world is full of poisonous substances, many of which 

occur naturally, and quite independently of any activity of 
man. However, when we consider pollution in the legal sense, 
it is the general belief that it is necessarily caused by 
man either directly or indirectly.

Therefore man is not the only one who made pollution 
harmful, though, as it is internationally recognised, the 
suddeness of the changes induced by him are often more dra­
matic than the long-term effects of naturally occurring 
poisons which we may have come to accept.

Pollution becomes a more serious problem as the world's 
population increases, and as our industrialisation becomes 
more intense. Primitive man, living in small numbers, had 
little adverse effect on his environment. His sewage could 
be harmlessly absorbed by rivers and his smoke soon disa­
ppeared into the atmosphere.

It was when the population grew and when he came to live 
in cities that his wastes began to make their impact by 
poisoning the waters and the air. Industrial development 
took place, causing serious damage as poisonous substances 
were directed by man into wrong situations. Clearly the 
fear must be that we shall be unable to contain our pollut­
ion, The population of the world is increasing and is 
expected to double by the year 2000, So far industrial 
development is mainly restricted to a few developed countries.



More people and more industry will pose even greater prob-
1

lems of food supplies, of power and of waste disposal.
Pollution is a great menace to the environment, the 

primary example of disruption of the ecology and a corres­
ponding extermination of life can be seen in the water sur­
faces, constituting seven tenths of our planet.

It has been predicted that the rapid growth of ocean 
pollution will put an end to most forms of life within the 
next fifty years. It, has even been predicted that this des­
truction of ocean life could have graver consequences in 
that the earth's supply of oxygen might be'reduced, for the
reason that a high percentage of oxygen is produced by 

2
phytoplankton.

3
(2) Definition of Marine Pollution by United Nations:

The most authoritative definition of marine pollution 
is that used by the United Nations, as set down for theU.N. 
Conference on the. Human Environment in Stockholm in June, 
1972:

"The introduction by man, directly or indirectly, of sub­
stances or energy into the marine environment (including 
esturies) resulting in such deleterious effects as harm 
to living resources, hazards to human health, hindrance to 
marine activities including fishing, impairment of quality 
from use of sea water, and reduction of amenities."

II FORMS OF POLLUTION
Thus, Pollution is defined as any substance added to 

the environment as a result of man's activities which has a 
measurable effect upon the environment.

3.



Another use of the word Pollution is that which 
Indicates a threshold Isvel of damage or interference which 
is legally significant.

The main well known forms of pollution are :
(1) Air Pollution
(2) Water Pollution: Rivers

Seas
etc.

In this work, study will be dedicated on the Pollution 
of the Seas by oil; in particular, a general comparative 
law study as to how sea pollution by oil is controlled in 
theUnited Kingdom and one of the main oil producing countries 
in the Oarribean, Venezuela.

Ill POLLUTION OP THE SEAS:
Research has shown that as soon as oil enters the 

sea it is exposed to processes which modify,it both physs? !
ically and chemically. As a consequence, it becomes part

5of the environment of the organisms that^live there.
Considering the rate of a pollutant added to the marine

environment, the various processes are summarized in the6
following figure^! N.l)

POLLUTANT
Diluted and Marine-
dispersed by Environment
turbelent ocean 
maxing currents

concentrated by
Biological Processes Chemical and physical

ocesi 
Ion
Exchange

processes
Ionb p ;;

o h y t^ iia n k to n  |
Invertebrate'■'■"‘̂ '̂'■''"-...̂ Zooplankton Accumulation on
benthos the bottom

Fish and mammals
4.



(1) State of the Problem;
Chief Pollutants
Nuclear Waste this will probably become an increasing 

danger as more countries set up. nuclear power plants.
Pesticides these are poisonous substances deliberately 

disseminated in order to exploit their toxic properties ; they 
become when they reach the wrong targets.

Thermal Pollution mainly from nuclear power stations. 
Detergents from domestic sewage and from their massive 

use in dispersing oil pollution.
Pollution by Metal the introduction of toxic heavy 

metals into the atmosphere, like mercury.
Other Chemicals as are the suite of polychlorinated 

biphenlys, which present a-broad -scale bioxide.
Dredging Soil and Mining from ships, but threatened 

from submarine mineral exploitation.
Industrial Effluents these are a very serious threat 

as many factories are situated on estuaries, or bays and 
discharges may contain inter-alia-mercury or phosphorous 
in a dangerous level.

Domestic Sewage this to the best present knowledge 
is mainly a threat to amenities and public health and also 
to biological resource productivity.

(2) Oil Pollution:
The danger from this source received the greatest

publicity and legal approach after the Oil Tanker, Torey8
Canyon, went aground on rocks off the coast of Cornwall.on 
18 March I967 and when more than half its cargo of nearly
120,000 tonnes of oil escaped.

5.



a) Types or Oil
%Vhen oil has been spilled into the surface of the sea, 

whether this has been caused by an accident to the vessel 
containing it or it has been discharged by some failure of 
the ship's equipment or fault of the crew, it will float on 
the surface and begin to spread.

Oil is a very general term, but our concern here is 
with persistent oil as defined by the International Con­
vention for the Prevention of Pollution of the Sea by Oil 
1954 and its amendments of I969, 1971*

Crude Oils are complex mixtures of hydrocarbons of 
varying molecular weight and structure comprising the three 
main chemical groups : paraffinie, mephthemic and aromatic.

Petroleum Products The products derived from crude 
oil by refining will have chemical and physical character­
istics which depend on the..nature of the crudes and the 
various processes to which they have been subjected. They 
are ;

Gasolines 
Kerosine 
Gas oils 
Fuel oils 
Lubricating oils

The behaviour of an oil spill at sea varies.. Thus 
when a highly refined oil, for instance, medicinal paraffin, 
is poured onto a clean surface, the oil forms a lens with 
a thickness, depending on the type of oil. When, however, 
a crude oil is poured on pure water and the quantity is 
small, the oil quickly spreads out to a very thin film.

On, clean sea water uninfluenced by wind or tide, spill

6.



oil will spread into a circular patch quite quickly but
when oil in large quantities is spilled on the sea, the

9spreading does not seem to follow the same pattern.

b) Types of Oil Pollutants encountereds
Pollution by oil may be encountered anywhere in the

marine environment or in inland waters.
The most frequent Distribution of Pollutants are shown

10
in the following figurent N. 2 )

Bilges

Seas, beaches
Crude Oil 

 ̂ Dirty Ballast
Coastlines // Fuel Oil

Tank washings

bilges 
Estuaries, Crude Oil 
harbours, j . Fuel Oil
docks I Lubricating Oil

(Fuel Oil 
Rivers, c anals)

\ Lubricating Oil 
Inland waters I

\ Refined distillates

IV SOURCES Oy POLLUTION OF THE SEA BY OIL
It has been reckoned that a total of 1.5 million tons

of oil enters the oceans each year from ships with l.?9 
. . 10 million tons from all other sources. According to the

Exxon Corporation, accidental spills, while significant
and widely publicized, are estimated to cause less than one

7.



fifth the amount of marine pollution produced by routine
tanker operations including tank cleaning and deballasting.
furthermore, Exxon estimates that commercial vessels of all
types place 2.5 million tons of oil and oily waste into the
ocean annually.

Routine tanker operations are thought to account for
about 40^ of this total, while tanker accidents account for

12only 10^ of the total.
I will follow the IltïGO Report of study No. VI sub­

mitted by the United Kingdom to distinguish the sources of 
Pollution.

(1) i'..Mjarine Operations t

Tankers : Accidents
Deballasting and tank washing operations 
Tank washing before operations or maintenance 
Tank barges 
Bilge pumping

(2) Non-Marine Operations %

Tanker technical operations
Offshore, oil exploration and production
Refinery effluents
Pipelines and Headling spillages
Lubricants

3 .



V INTERNATIONAL ASPECTS OF THE PROBLEIVI

Legislation on the prevention and control of pollution 
of the sea. by oil must take account of the fact that, owing 
to the way in which the seas and oceans bind together the 
countries and continents in a multidirectional link, it is 
usually difficult and in some cases impossible, to isolate 
completely the effects of pollution incidents within the 
territorial confines of single states, for this reason, 
the control and prevention of marine pollution has for the 
most part, been regarded as an international rather than a 
national matter, and many of the measures, and schemes in 
this field have been derived through international discussion 
and cooperation.

(1) General principles of International Law*
The rules of Law.which limit the rights of one state 

in order to safeguard the general interests of the inter­
national community have been regarded by authors like 
B.W. Bowett as attempts to limit abuse of rights, He points 
out that '̂ the general notion of the freedom of the High 
Seas, has always contained an inherent danger of abuse 
and indeed, the International Community has long since evol­
ved rudimentary rules to ensure that the High Seas do not
become a legal vacuum, an area of lawlessness beyond the

14jurisdiction of civilized states.*^
Thus, under the existing law, one important principle 

of international law is more properly expressed in its 
broader form as the rule of the harmless use of territory.
In other words, this means that states,lin their mutual 
relations, must abstain from the use of force or any other

10.



method, such as deliberate massive pollution of neighbouring
territory, which would violate the sovereignty of the
polluted country and constitute agressive,.behaviour. As it
was. stated by the court of arbitration in the Trail Smelter 

15Case, that **'no State has the right: to use or permit the 
use of its territory in such a manner as to cause injury by 
fumes on or to the territory of another or the properties 
or persons therein.*

As a result, states have the obligation ofdue dili­
gence to take all necessary steps to prevent substantial 
pollution.

Considering the seas, the more they are polluted the 
more the international community becomes conscious of the 
need to protect the marine environment against pollution.

11.
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CHAPTER ,11
GEOLOGICAL AND GEOGRAPHICAL CONSIDERATION OP THE 
NORTH SEA AND CARIBBEAN SEA

I THE NORTH SEA AND CARIBBEAN SEA 
Introduction

It has been accepted that one of the main difficulties
in studying marine pollution and in finding the most accept-
ways of disposing of waste material in the seas is the lack
of precise knowledge and understanding of how the T&ater
itself moves and how from one place or depth it will run
into and with the surrounding water. The most continous1
movements are due to tides. Because of the effect of 
the earth's rotation the movements are generally along 
eliptical paths, rather than in simple backward? and forward 
movements, but the actual paths depend on the depth of the 
water or nearness to land and on the irregular topography 
of the seabed. In shallow soundings tidal ellipses are 
not quite closed, the flood is not quite balanced by the 
ebb and, there is a tendency for the odilating movement 
to be partially integrated into an overall forward move­
ment. There is, forexample the resultant creep across the 
southern North Sea due to tides. Winds have a large effect 
on horizontal transport. A thin surface film moves at 
about 3^ of the wind speed in the same direction as\the 
wind, but the average flow down to adepth of 30 feet would
be only about half as fast and a. considerable angle to

2
the right of the wind.
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(1) North Sea Area 
Geographical Considerations a

Dealing with Pollution in the North Sea it will he 
important to have a general idea of the surface waters- 
types of the North Sea and how it influences the living 
resources in the area.

The North Sea water masses, their characteristics
3

and distribution were demonstrated by a special research. 
Type 1: North sea Atlantic Water:.

high salinity, poor in nutrients, depth c. 100m 
Distribution:
Entering partly between Orkney and Shetland but
mainly north from Shetland flowing to the south and

4
nixing in the gyral on the*:.north east slope of 
Dogger Bank, and the width is considerably greater 
during winter.

Type 2 : Channel Water :
High salinity, poor in nutrients, low turbidity, 
relatively warn, especially in winter; seasonal 
temperature change, c. lÔ G.f shallow area. 
Distribution:
Entering through the straits of Dover, distributing 
in a narrow strip to the north east and., reaching 
the gyral in the north east of Dogger Bank.

Type 3 : Scottish Coastal Water:
Medium salinity (34-35#), medium in nutrients, med­
ium to liigh turbidity; seasonal temperature change 
c. 7°C, relatively shallow area.
Distribution;
Atlantic water, flowing south along the coast and 
forming gyrals in the bays, receives fresh water
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from several rivers and is mixed by strong tidal 
currents, in with the distribution along the coast 
is relatively narrow.

Type 4: English Coastal Water;
Low salinity (37-37*5#) rich in nutrients, high 
turbidity, low temperature c, 7^Cj seasonal changes ; 
shallow area.
Distribution;
Keel-shaped enclosure between Channel Water (type 2) 
and Atlantic. Water (type 1), the flow, in general 
is the north east reaching the centre of a gyral 
south of Doggar Bank.

Type 5 * Central North Sea Water;
Medium salinity (34-35#)» medium in nutrients, 
medium turbidity; seasonal temperature change c.
10.5^C; medium depth.
Distributions
Covering the central North Sea especially over 
Doggar Bank and north east of it,

(2) The Caribbean Sea
TheCaribbean Sea could be considered the Venezuelan 

sea, with theVVenezuêlanccoasthsurrounding it to an area of 
2.712 km, bigger than the other two countries, inland,. 
Colombia (I.I60 km) and Cuba (1.800 km)

In the Caribbean Sea a few kilometers north of the main­
land ofVenezuela are a number of small islands belonging to 
the United States of Venezuela. Of these, the Island of
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Margarita is the largest and most important. The total 
area of these islands is about 800 square kilometres.

The United States Of Venezuela, which encompasses an 
area of approximately 9,120,000 square kilometres in north 
eastern South America, lies to the east of the Republic 
of Colombia and north of Brazil and British Guiana. On 
the north, the Caribbean Sea furnishes Venezuela with an 
irregular coast of over 1,000 kilometres in length and to 
the east a coastline of 600 kilometres is afforded by the 
Gulf of Paria and the Atlantic Ocean, All of Venezuela is 
located within the tropical zone between latitudes 0°45N 
and 12-26n  and between longitudes 59-35W and 73-20W.

The temperature and salinity of the surface water in 
the Caribbean Sea, the seasonal changes in the temperature 
of sea water are minimal, they amount to a maximum of 4.4°C 
around the Bahamas, 2.7°C - around the Greater Antilles
and only about 2^C in the centre of the Caribbean Sea.

Among the numerous kinds of fish in the Caribbean 
Sea the following are.Of„ particular importance in consumpt­
ion: the tunny, the bonito, the mackerel, the swordfish,

7the snapper and the dolphin.
As far as oil pollution is concerned, in Venezuela, 

in an area where offshore petroleum production is well- 
established, , Lake Maracaibo is reputed to be one of Ithe 
most heavily oil polluted in the world. Although described
as a "lake" Maracaibo is connected to the Caribbean Sea by

8
an narrow entrance at Bahia el Tablazo.
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Figure N» 5,taken from: Resources of the North Sea and some 
Interactions, North Sea Science, D. Bellamy, P. Edwards,
D. J, Jones, P. Ewans, p 383. (Figure N.4)
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(1) Mineral Resources
Unlike biological resources, which are usually renewed 

annually, mineral resources are non-renewable.
Increasing attention is being directed towards the 

seas as an alternative energy source, principally by the 
development of undersea mining. Thus, it is possible that 
new techniques for mining below the seabed, including 
structures for shaft sinking, hoisting mineral treatment, 
living quarters and underwater transport facilities will 
be developed in due course. The cost and period of develop­
ment however will be both very great and it is very unlikely 
that such operations will function in this century.

In his historic memorandum of August I96? to the First
10

Committee of the United Nations General Assembly, Ambassador 
Avid Pardo of Malta gave a survey of the mineral resources 
of the seabed. He observed that the nodules, which are 
the principal form of seabed surface deposit, contain the 
following:

i) 43 billion tons of aluminum, equivalent to reserves 
for 20,000 years at the I96O world rate of consumpt­
ion, as compared to known land reserves for 100 years.

ii) 358 billion tons of copper equivalent to reserves for
400,000 years, as compared to known land reserves of 
only 100 years.

iii) 7-9 billion tons of copper, equivalent to reserves
for 6,000 years as compared to only 40 years for
land.

iv) Nearly one billion tons of zirconium, equivalent to
reserves for 100,000 years as compared to 100 years on
land,
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v) 14.7 billion tons of nickel, equivalent to reserves 
for 150,000 years, as compared to 100 years on land.

vi) 5.2 billion tons of cobalt, equivalent to reserves 
for 200.000 years as compared to land reserves for 
40 years only.

vii) Three quarters of a billion tons of molybdenum, 
equivalent to reserves for 30,000 years as compared 
to 500 years on land.

In addition, the Pacific Ocean nodules contain 207 
billion tons of iron, nearly 10 billion tons of titanium,
25 billion tons of magnesium, I.3 billion tons of lead,
8,000 million tons of vanadium and so on.

In an area such as the North Sea, it is now clear that 
much of the North Sea's floor has been covered by the sea 
for millions of years, resulting in the formation of thick 
sedimentary deposits. In this geological environment, only 
three groups of minerals are likely to be present in suff­
icient quantity to allow them to be economically worked ;

(1) superficial unconsolidated deposits such as sand and 
gravel and perhaps, so-called "heavy" minerals 
(notably including sources of titanium).

(2) bedded deposits such as coal evaporites (eg. halite 
(salt) potash and anhydrite)
and

30
(3) petroleum and natural gas

The production of oil from the seabed currently 
amounts to about 20# of total world production (3*3 bn 
barrels out of 13.25 bn barrels in 1972). The latest 
figures for "proved recoverable reserves" i.e. "identified
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deposits that are exploitable under the current locally 
prevailingeconomic circumstances" are divided between land 
and sea in similar proportions. But the more speculative 
figures for "ultimate recoverable resources" suggest that 12
we may in the end get more than half our oil from the sea. 
Thus the future is expected to bring a progressive increase 
in the ratio of off-shore discoveries; proved reserves 
and production to those onshore.

(2) Living Resources:
(a) Effects of Oil Pollution over the Living Resources 

of the Sea
History shows how man has used the ocean and coastal

waters as a source of food. The biological productiyity of
the sea depends overwhelmingly on the abundance and rate of
growth of floating microscopic plants, the phytoplankton.
As with land-piants the phytoplankton have basic needs for
adequate supplies of nutrients and sunlight. The phyto-
plankton are consumed by small planktonic animals and these
in turn are eaten by larger animals, including fish. The
dead bodies of animals and plants in the plankton sink to
the bottom where they support a community of organisms
living on or in the seabed. Thus, directly or indirectly,
nearly all life in the sea, including all commercial fish
species dependent upon the growth and production of 

13phy to pi ankton,
The fisheries and shellfisheries are, in main, the 

most important of the sea's living resources. The total 
world catch increased from 20 million metric tons in 1950 
to 70 million metric tons in the 19?0's when almost 3 million
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14
metric tons were landed from the North Sea. The North 
Sea fisheries include pelagic and demersal fisheries, toget-

15her with shellfisheries.
(a) The pelagic (mid-water living) fisheries catch species 
are for instance, mackerel, herring, pilchard.
(b) The demersal (bottom-living) fisheries, are used 
mainly for human consumption are cod, coal fish, haddock, 
plaice, sole and whiting.

The shellfisheries include rather heterogeneous groups
of molluscan and crustacean species which comprise only
about 6# by weight (1970) of the total fisheries landings
from the North Sea.

Oil pollution is the most inevitable consequence of
our dependence on an oil-based technology. Large catas—16
trophes like that of the Torey Canyon stranding in I967,

17
Santa Barbara oil spilled in I969, and the Amaco Cadiz

13
strazidin;g^in 1978» get the attention of the public 
because of the obvious aesthetic damage and the harm to 
birds. Oil enters the ocean from many other sources whose 
magnitudes are much less readily noticed, among these are 
shipping accidents, losses during exploration (oil-based 
drilling mud) production and pipeline breaks, also spent 
machine lubricants and incompletely burned fuels.

A major contribution comes from untreated domestic 
and industrial wastes.

The biological effects of oil pollution on bilatoral 
communities, shows that oil can seriously interfere with 
local fisheries by causing sufficient tainting to render 
the shellfish unsaleable. This occurs in three ways.

(i) Firstly, when oil stands on shellfish in the inter-
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lidal zone during the reclining tide, the shells can 
get oil on them. This does not harm the molluscs but 
makes them unsaleable. They may be oily enough to be 
rejected in the markets, but oil even in a very small 
quantity on a few: shells of mussels, cockles and 
winkles can taint a whole batch when being cooked 
before removal from the shell.

(ii) The second form of tainting arises from the oil be­
coming partially emulsified by wave action, particu­
larly during storms and the resulting small globules 
being ingested by such feeders as mussels, cockles 
and oysters.

(iii)The third form of tainting occurs where there is a 
persistent low level of oil pollution.

(1) Oil - destruction of fisheries resources
It has been said that "a review of the literature"

indicates that in deep water, whether in the open ocean
or a mile or so offshore, no significant damage to marine
life is encountered from even large oil spills because
pelagic fish avoid the spill and few. other marine soecies 20
are present.

The so called "tainting of fish and shellfish by oil 
spills; has been recognized for many years, but it has 
only recently been realized that oil passes through the 
intestinal barrier and is incorporated and stabilized in 
the lipid pool of the organisms.

It has been widely assumed that fish and shellfish 
"tainted" by oil will again be fit for human consumption
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after a period from two weeks, to several months. Other
opinions disagree and suggest that this is highly improb- 

21
able.

As a conclusion, it could be said that pollution by
crude oil and oil fractions damage, the marine'ecology

22
through different effects.
(a) I)irect:destructi.oncofcorgapii8#8:,through coating and 

asphyxiation.
(b) Direct destruction through contact poisoning of

■organisms,
(c) Direct destruction through exposure.to the water 

soluble to:d.c components of oil.
(c) Destruction of the more sensitive juvenile forms of 

organisms.
(e) Incorporation of substantial amounts of oil and oil 

products into organisms, resulting in reduced 
resistance to infection and other stresses.

(f) Destruction of food values through the incorporation 
of oil and oil products into fisheries.resources.

(g) Incorporation of carunogens into the marine food 
chain and human food sources.

(2) Oil pollution and bird copulations
The sea provides a difficult but profitable environ­

ment for birds, the only animals which prey upon marine 
life from the air. It provides no. shelter, so that birds 
are completely unshielded from predators and the weather; 
and while food is abundant,, its movements may be erratic. 
For those birds which achieve a satisfactory adoption to 
such conditions, the sea becomes a very safe environment.

Oil pollution affects aquatic birds sooner and more 
lethally than any other form of wild life. Indeed, the
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worst damage to birds, may already have occurred long 
before the oil comes ashore and starts to affect sociba.- 
logical communities there. The consequences tend to be 
particularly serious because birds are highly mobile 
animals, with long feeding movements and migrations, so 
that populations from large areas may become involved in 
comparatively localized incidents.

On meeting oil, aquatic birds are particularly defence­
less, since this is an unnatural hazard against which they 
have no innate defence. Aerial species are unlikely to 
plunge into oil deliberately, and indeed comparatively
seldom get oiled at sea, but swimming species are compelled

23
to bathe in the sea, and may become contaminated.

Ill INTERNATIONAL CONTROL AND PROTECTION OF THS LIVING 
RESOURCES OP THE SEA;
International management of marine pollution to date 

has been concerned primarily with the control of pollution 
causing activities occurring outside the territorial juris­
diction of the individual states. There, state powers of 
regulation, based solely on the tie ofnationality, are 
clearly insufficient to provide any adequate system of 
control on their own.

Oil pollution endangers fish and other living resources 
of the sea, the plight ofxfishingiis perhaps obvious, the 
effects of mining, drilling and trawling in the continental
margins have been summed up by Dr. Sydney H#lt of the Food

24
and Agricultural Organization. First, the seabed may 
become locally polluted with solid spoil, which will
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change the quantity and quality of seabed life, thus in­
directly affecting the animals that feed on it. Secondly, 
oil spillages are bound to occur with increasing frequency , 
in proportion to the multiplication of oil drillings, 
effecting the living organisms of the sea and their food 
supplies.

Thirdly, pollution at the surface as the result of 
spillage from oil tankers and leaks in oil rigs can be 
transferred to the seabed by the sinking of oil masses.

Fourthly, the physical disturbances caused by fishing 
may affect the whole seabed life.

In addition, there is another and older danger to the 
living resources of the ocean — over fishing by trawler 
fleets, like those of the Soviet Union, Japan and Norway, 
which include fish processing ships, and apply increasingly 
mechanized and indiscriminate methods of fishing.
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CHAPTER III 
OIL POLLUTION PROM VESSELS

I THE OIL TRADE
(1) Vessels Source Pollutions

Vessels introduce pollutants into the marine environ­
ment in three principal ways ;
(a) Collisions and otherjjnaritime causualties;

Most casualties occur in congested areas in internal 
waters, at port entrances or in heavily travelled shipping 
lanes close to a coast. Thus, individual states can and 
should act effectively to reduce pollution from such inci­
dents by the provision of adequate navigational aids, warn­
ings of dangers to navigation and other assistance to the
mariner to ensure that collisions, groundings and other

1
casualties are minimised.

Also, such international actions as provisions of
compulsory traffic separation schemes in congested areas
and requiring double-bottom construction for large tankers,
can assist in solving these problems. In addition, authority
to take remedial action is given to coastal states in the
Convention Relating to Intervention on the High Seas in

2
cases of Oil Pollution Casualties.

Oil spills resulting from casualties contribute about 
10# of vessel source oil Pollution.

(b) Loading and Bunkering Operations:
It is estimated that approximately 5 to 10 # of vessel

source oil pollution is caused by spills occurring during
3bunkering and loading operations. This source of
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pollution is'/bèing reduced through provision of automatic 
loading controls on large tankers and improved personnel 
training. Also, significant advances are being made in the 
development of new techniques to clean up spills. Many 
ports are now providing the equipment and personnel to deal 
rapidly and effectively with such spills but continuing 
efforts are needed by maritime and port states.
(c) Operational Discharges:

The major source of vessel pollution is the intentional 
operational discharge of oily wastes from commercial vessels.

Operational discharge is due to the pumping of oily 
bilge wastes, tanker ballasting operations and the cleaning 
of tanker cargo tanks, prior to a change in the type of 
cargo or prior to overhaul. Such discharges are estimated 
to account for approximately three fourths of all oil 
pollution from vessels, with tank washing and ballasting

4
providing about twice as much oil pollution as bilge pumping. 
After discharging a cargo of oil a tanker must take aboard 
seawater in her cargo tanks for use as ballast to facilitate
handling in port and to provide proper seakeeping character­
istics. For example, safe navigation requires ballast of 
approximately 40# of dead weight tonnage under normal con­
ditions and as much as 80# in extreme weather conditions.
Since some oil remains in the tanks by adhering to the 
tank surface, the ballast water will mix with that residue 
and become "oily". As the tanks must be empty before a new 
cargo of oil can be taken aboard, the oily ballast water 
is disposed of^ln one of two ways:
(i) direct discharge at sea, or
(ii) separation of the oil and its retention on board under
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5
the "load-on top" system.

"Load^on top" is a technique which reduces the amount 
of oil discharge into the sea. This technique involves 
pumping oily cargo tank residues to tanks known as slop 
tanks, where the mixture ofoil and water is allowed to sep­
arate. Water is.pumped from the bottom until the oil level 
is approached. Dirty ballast isldecanted in cargo tanks 
in a similar manner. After water is pumped from these 
tanks, remaining oily residues are moved to slope tanks for 
further decanting. The next cargo is loaded on top of the 
oily residues remaining hence the same.

1.0.T. does not completely eliminate operational oil 
pollution. Separation of the oil and water in the slop and 
cargo tanks is normally incomplete and some oil discharge 
is made when water is pumped from the'bottoms of'.the tanks.

Rough weather and short voyages reduce the effective­
ness ofthe decanting procedure.. The oil water interface 
cannot be determined precisely and oil may be pumped over­
board with water. 1.0.T. appears to be very people dep­
endent and laxity in application of proper procedure may 
result in further_loss of oil.

L.O.T. is not used on tankers hauling certain products 
which cannot be mixed with the sea water residue in the
tanlcers, An alternative procedure involves the use of

6
vessels with separate tanks for cargo and ballast. This 
system, known as segregated ballasting, nearly eliminates 
operational oil pollution.

Some oil discharge, however, occurs even with this 
more effective system because of the need for periodic 
tank washing to control sludge build up. The necessity for 
ballast capacity in addition to cargo capacity tends ho onake
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segregated ballast tankers more expensive.
Load on top and segregated ballast are not mutually 

exclusive. In particular large vessels tend to become weight 
limited. This means that empty tanks must be provided dur­
ing cargo voyages. These tanks are available for segregated 
ballasting.

The amount of oil discharge into the sea by a tanker 
using L.O.T. tends to vary positively with the amount of 
ballast used.

Similarly, the construction cost of a segregated 
ballast tanker tends to vary positively with the ballast 
capacity of the vessel. These facts suggest the desirability 
of minimizing the amount of ballasting. Additionally, there 
is apparently some disagreement on the level of ballasting 
actually needed. Examination of log book data for large 
tankers indicated that ballast levels of 45# and 60# of 
full load displacement encompass most ballasting levels 
for voyages on which heavy weather was encountered.

The introduction of this L.O.T. was made in I963 and 
71964, However, this technique has not been accepted by 

100# of the tanker Industry, although 80# of all tankers 
now applied it. The other alternative of segregated ballast
tanks is included in the International Convention on the

8
Prevention of Pollution from Ships, 1973: Regulation I3
of Annex I, provided that any oil tanker (one ordered after 
31st December 1975 or delivered after 31st December 1979),, 
of 70,000 tons cwt and above mustbe provided with segregated 
ballast tanks ofspecified capacity and that in no case should 
ballast water be carried in the oil tanks of such a vessel 
except in weather :conditions so severe, that in the opinion
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of the master it would be necessary to carry additional 
ballast water therin for the safety of the ship.

(2) International Aspects of the Oil Trade
Generalties
The international oil trade requires more tonnage than 

any other commodity trade and it is a trade which has 
been growing in volume almost without interruption since 
the First World War. At the end of the 1930*s there were 
two main oil consuming regions in the world - North America's 
own oil output was merely refined and re-exported, Western 
Europe's oil production was, however, negligible and almost 
all her requirements had to be covered by imports. In 1938 
a total of 38.5 million tons of oil were imported of which 
FranOe and ^eat Britain took 13 and 11 millions tons res­
pectively. Countries outside Europe which were also import­
ing considerable amounts of oil at that time were Argentina,

9Brazil, Australia, India and Japan.
The most important exporting centres before the war 

were Persia, Venezuela and the Motherland Antilles.
Before the Second World War, Venezuela shipped about 

14 million tons of oil a year to Europe and Persia about 
7 million tons. The rest of Western Europe's requirements 
were covered by North America v/hich sent about 5 million 
tons a year and by Eastern Europe (Rumania). No exact fig­
ures are available on the amount of oil imported by the 
U.S. from Venezuela, but it was up in the region of several 
million tons.

The post war period has seen a significant and steady 
growth in output in both Venezuela and the Middle East, but 
especially in the latter region, for instance, Persia, Iraq,
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Kuwait anâ saudi-AratJia, Exports from tneiviidctle East in
1979 have been estimated at ^63,143 thousand metric tons
compared with about 31,416 thousand metric tons from venez-

10
uela and the other Latin American countries. This is a
complete reversal of the pre-war position. Most of the oil
from the Middle East goes direct to oil refineries in Europe.
But some goes east to Australia and some west over the
Atlantic Ocean to North America, European inports for 1979
have been recorded at 263,132 thousand tons and North
American at 2,397 million barrels with most of thel Not‘!th
American imports coming from Venezuela and Saudi Arabia.
World oil consumption for the 1970's is estimated at 3*2
billion metric tons and may jump to 4.2 billion tons by
1930. Of this total, approximately one half is transported
by sea by tankers. Approximately six million tons of oil
entered the ocean in 1975 from all sources. Of the total
oil entering the ocean the world tankershio-fleet contributed

12
approximately 1.35 million tons.

for these reasons, international and national measures 
to control pollution have today become a matter of great 
importance for the world community. The principal motivation 
factor is that nations of the world are dependent on the 
sea for transportation and for the exploitation of its 
living resources; these resources are threatened with serious 
damage, and in some cases even extermination, as a result 
of uncontrolled use of the sea.

The high seas comprise by far the greatest portion of 
the world’s marine resources, despite efforts by some states

13to extend their national jurisdiction over a 200 mile zone.
Under the geneva Convention of 1953 in relation to the 

High Seas, article 2 stated that "the high seas being open
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to all nations, no state may validly purport to subject 
any part of them to itsosovereignty". It results thatlthe 
high seas cannot be under sovereignty of ^ y  other::state 
and that no state has the right to exercise jurisdiction 
over it. The sea must remain common to all nations in 
order to fulfil its main mission of an international high­
way, but it does not follow that the community of nations 
is not entitled to provide by international agreement 
binding rules on the proper use of the sea to the greatest
possible advantage of:&il states and also, for the purpose

14
of establishing a legal order in and over it. Thus
under International Law the principles of state response-'
ibility must be taken into account in this area of the law
of the sea. The general principles of law which were applied

15
in the Trail Smelter Case could be applied to the Inter­
national sources of marine pollution," ... the tribunal 
find that the above dicisions taken as a whole constitute 
an adequate basis for its conclusions, namely that under 
the principles of international law, as well as the law of 
the United States, no state has the right to use orpermit 
the use of its territory in such a manner as to cause 
injury by fumes on or to the territory of another or the 
properties or persons therein, when the case is of serious 
consequence and the injury is established by clear and 
convincing evidence. Therefore there can be no doubt that 
these general principles apply to the. sea as well and that 
a state may consequently be responsible both for its own 
activities and for its lack of effective jurisdiction vis- 
a-vis nationals and vessels when pollution of the sea has 
been caused.

Another principle is that of the article.2 of the
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Geneva Convention on the High Seas, which is declaratory of 
International Law, it sets out that the high seas shall be 
open to all nations and reiterates the international obli­
gation to respect the right of every nation to. its use.
This article 2, provokes a problem by the approach it takes

16
to freedom of the high seas. Some commentators presume
that the discharge of waste (oil) represents one of the

17implied freedoms, whereas others refer to the Trail 
Smelter decision and claim that an activity forbidden by 
international law could not be considered at the same time 
an internationally protected use of the high seas.

II INTERNATIONAL CONTROL OP OIL POLLUTION FROM VESSELS 
(1) International Preventive Measures 
(2l) Operational Discharge

There is an increasing world awareness of the need to 
reduce pollution of:.the sea. One result of this concern 
is a network of international conventions, mainly concluded 
under the auspices of the Intergovernmental Maritime Consult­
ative Organization, designed to reduce and mitigate the 
effects of marine based pollution. The rules of international 
law on Oil Pollution fall under two main headings: 1) the
prevention of oil pollution, and 2) liability for oil 

13
pollution
(1) London Convention and Amendments 1964

Thus, the International Conventions dealing with the
prevention of pollution of the sea by oil, signed in London
on 12 May 1954, with its respective amendments I962, I969 

19and 1971.
This Convention prohibits the discharge of oil and oily 

mixtures in the prohibited zones: Article III; Ships with
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a displacement of more than 20,000 gross tons for which
the building contract has been placed after 18 may I967
are prohibited from discharging oil in any part of the sea
whatsoever unless in the opinion of the master, it is neither
reasonable nor practicable to retain it, in which case it
is to be deposited outside the prohibited zones,

The Convention applies to ships registered in the
territories of the contracting government or having the
nationality of a contracting party, subject to certain
exceptions including tankers of under I50 tons or other ships

20
of below 500 gross tons. In certain exceptional circum­
stances the discharge of oil or oily mixture is permitted 
such as wben this is necessary to secure the safety of the 
ship, its crew or cargo. The prohibition makes sense only 
if facilities are provided at ports and oil loading terminals 
for the disposal of oil residues. The amendments of the 
1954 Convention were made in' I962, I969 and 1971. Under 
the 1969 standards, the Article III (b), discharges from 
tankers are prohibited unless the following conditions are 
satisfied:
(i) the tanker is''proceeding en route
(ii) the instantaneous rate of discharge of oil content 

does not exceed 60 litres per mile
(iii)the total quantity of oily discharge on a ballast 

voyage does not exceed 1 / 15,000 of the total cargo- 
carrying capacity

(iv) the tanker is., more than 50 miles from the nearest land
A tanker to comply with the I969 amendments must

operate L.O.T. or itmust retain all its residues on board
21

for eventual disposal ashore.

As well the I969 standard has replaced the old concept
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of oil discharges being permissible except inside prohibited
zones, with the new idea that discharges may be made if
the oil is sufficiently dispersed on discharge.

Another important regulation was made in the 1971
amendment, which limits tanks size in individual tankers
according to certain criteria with the purpose of diminish-

ZZ
ing oil outflow in the event of a casualty to such a ship.

The terms of the amendment require that the tank size 
limitation will apply to tankers for which the building
contract is placed on or after 1st January 1972* and to

23any?t^ker delivered after 1st January 1977. In practice
these requirements will be met by any prudent shipowner
contracting for a tonnage irrespective of the date of the
formal entry into force of the amendment.

However, as we will see later in this chapter, the
International Conference on Marine Pollution held in London

24
in November 1973» made new regulations and now all tankers
are prohibited from discharging oil or oily mixture anywhere,

25unless some conditions are satisfied.
(.1) For "new tankers” the total quantity of oil discharged 

to sea must not exceed 1/30,000 of the total quantity 
of the particular cargo of which the residue formed a 
part - whereas "existing tankers": need only keep to 
the 1/15,000 figure.

(2) For the discharge to be lawful a tanker must have in 
operation an oil discharge monitoring and control 
system and a slop tank arrangement as required by 
Resolution I and Appendix I to include non-persistent 
oils.

(3) The ship should be outside a special area and more than 
12 nautical miles from the nearest land,
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•To enforce its provisions, the 1954 Convention, with 
the amendments 1962-69-71, contains the following regulations: 
Inspector of oil record book: The 1954 Convention provides

that every vessel which uses oil fuel and every tanker
registeredin each contracting state shall keep an oil record

26
book in which to record various operations. ^he competent
authorities of any contracting party may inspect the book
on board any such ship while it is in a port of that state
and may furnish evidence of contravention of the convention
to the state of registration which alone is empowered to

27take penal action.
By article x(2), upon receipt of particulars the flag

state "shall investigate the matter" and if it is satisfied
that sufficient evidence is available in the form required
by its law to enable proceedings to be taken against the
owner or master of the ship.

The amendment of 1971 to the 1954 Convention, added
article 6, a requirement that tankers, broadly those for
which the building contract is placed after 1971, must
comply with specified standards of construction designed to
reduce the size of oil cargo tanks and the rate of escape

28
of oil in the event of an accident.

A certificate of compliance must be carried without 
which the ship is to be prohibited from trading by the 
flag state, furthermore if a coastal state after consulting 
the state of registry is satisfied that the tanker does not
comply with the constructional requirements, it can forbid
. 29ft access to its ports or offshore terminals.
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(2) 1973 Convention
In 1969 the IMGO Assembly decided to convene a con­

ference in 1973 to adopt a new instrument to place restraints 
on the contamination of the sea, land and air by ships, 
vessels operating in the marine environment. Nearly four 
years of preparatory work proceeded the International Con­
ference on marine Pollution held in London, with 79 states

30
represented in the autumn of 1973» Oil pollution remained 
the central preoccupation of the anti-pollution measures of 
the new treaty, but it was not restricted to deliberate 
pollution and it v/as to be applied to all ship-borne sub­
stances in addition to oil, including: noxious liquid sub­
stances carried in bulk, noxious substances carried in pack­
ages or container-ships, generated garbage and ship generated

31
sewage.

All types of oil are covered by the 1973 convention and 
the discharge criteria still aimed at prohibiton of all but 
the most insignificant discharge. To this end all oil 
carrying ships are required to retain oil residues and 
mixtures on board for discharge at oil reception facilities 
in ports.

important construction features are introduced for 
tankers. Every new tanker of 70,000 tons dead weight or 
above must be fitted with segregated ballast tanks sufficient 
in capacity to obviate the need for a ship to carry ballast 
water in cargo oil tanks with the resultant danger of 
pollution by disposal of oily ballast before taking on

32
cargo. A tanker must also be able to survive side on 
bottom damage with the minimum pollution resulting there­
from. This is done in part by cargo transfer systems to 
move oil from breached tanks and by limiting tank size
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33
and the arrangement of tanks in a vessel.

The 1973 Conference decided to provide in the treaty 
for "special areas" where the discharge of oil of any kind 
is prohibited with only the smallest exception. The main 
areas are the Mediterranean JSea Area, the Black Red Sea34
AreaL.and the "Gulfs" Area.

The Convention applies to all ships entitled to fly
the flag of a state party or operating under a stateis

35authority. With respect to ships of states not party to 
the Convention, however, it provides that such ships shall
receive "no more favourable treatment" than the Convention

36
prescribes.

The sanctions for the violation of the 1973 Convention;
The treaty obliges every contracting state to prohibit

its violation and to establish sanctions therefore, irres-
37pective of where the violation occurs. Within its juris­

diction any violation must also be punishable and punished 
by a Party, but such party may either take.proceedings 
itself or furnish theflag state with evidence of"the viol­
ation: article 4(2).

Also, it provides in article 6 that a ship to which 
the convention applies "may" in any port or off-shorecterm­
inal of a Party, be subject to inspection by that Party 
for the purpose of verfying whether the ship has discharged 
any harmful substances in violation of the provisions of 
the Regulations. However, if an inspection indicates a 
violation of the convention a report is forwarded to the 
Flag State for appropriate action. A certificate "Inter­
national Oil Pollution Prevention Certificate" is issued 
after survey of the ship to ascertain that structure.
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equipment, fittings, arrangements and materials are as
38

required in the Convention, In case that an inspection 
clearly reveals some form of non-compliance, the inspecting 
state must "take such steps as will ensure that the ship 
shall not sail until it can proceed to sea without present-

«39
ing an unreasonable threat of harm to the marine environment, 

Furthermore the convention stated that the only state 
which can institute proceedings on thehigh seas is the flag 
states no matter what threat this poses to the coasts of 
another state. Thus, article 6(5) reads: "A party may also 
inspect a ship to which the present convention applies when 
it enters the ports or offshore terminals under its juris­
diction, if a request for an investigation is received 
from any port together with sufficient evidence that the 
ship has discharged harmful substances or effluents;con­
taining such substances in any place". In this only the 
flag state may prosecute.

(3) The International Conference on Tanker Safety and 
Pollution Prevention'1978 :
One of the main everyday risks involved in the carriage 

of crude oil and other oil products is the pollution caused 
through the discharge of water ballast, that has come from 
cargo tanks that previously had carried cargo. There are 
many reported and unreported cases of this kind of pollut­
ion going on everyday in various locations throughout the 
world. . IMCO brought in legislation to its member countries 
to help prevent pollution of the sea from ships. IMCO held 
a conference on February 1973 to discuss these matters and 
it was encouraging to see that 450 delegates from 62 nations 
attended.
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The Conference was organized after a request from President 
Carter of the"'United States,, for international action follow­
ed a series of tanker accidents in the United States waters 
in the winter of 1976-77. At the same time, the United States 
put forward a number of proposals for improving tanker 
safety and preventing pollution.

Many of the measures agreed to have now been included 
in Annexes to Protocals to two major conventions, the 1973 
Marine Pollution Convention and the 1974 Safety of life at 
Sea Convention the protocal to the 1974 convention is a sep­
arate instrument. The Protocal to the 1973 convention will 
be merged with the parent convention.

Among themeasures adopted were a number which when 
they come into force will afreet new and existing tankers; 
these are summarised as follows:
(1) New crude carriers: Ships of 20,000 cwt and above will

be required to be fitted with protectively located SBT.
4l

together with COW and IGS,
(2) New product carriers: Ships of 30,000 cwt and above

will be required to be fitted with protectively
42

located S3T.
(3) Existing crude carriers: For ships of 40,000 cwt and 

above clean ballast tanks;(C.B.T.), segregated ballast
■ tanks (S.3.T.) or crude oil washing (C.OW.) will be

required as from the coming into force of the Pollution
43

Convention and Protocol.
(4) For ships of 70,000 cwt and above an inert gas system

(I.G.S.) will become mandatory two years after coming
into force of the Protocol to the 1974 Safety of Life
at Sea Convention, and tv/o two years later for ships

44
of 20,000-70,000 cwt,
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In the case-of crude carriers of 20,000-40,000 cwt 
there is provision for exemption by flag states where 
it is not considered reasonable and practicable to 
fit I.G.S. and high capacity fixed washing machines45are not used.
Existing Product Carriers

(1) C.B.T. or S.B.T. will be required on ships of 40,000
cwt and above at the time of coming into force of the

46
1973 Marine Pollution Convention and Protocol.

(2) I.G.S. will be required on ships of 70,000 cwt, two 
years after the protocol to thel974 Safety at Sea 
Convention comes into force, and two years later for 
ships of40,000-70,000 cwt and down to 20,000 cwt for 
ships which are fitted with high capacity washing47
machines.
Among items included in the Annex to the Protocol to

- ■ 48
the 1974 Safety of Life at Sea Convention were:
(1) All ships of 1,600-10,000 cwi shall be fitted with 

radar, while all ships of 10,000 cwt and above shall 
have two radars each capable of operating independently.

(2) All tankers of 10,000 cwt and above shall have two 
remote steering gear control systems, each operable

. ... -separately from the navigating bridge,
(3) The main steering gear of new tankers of 10,000 cwt 

and above shall comprise two or more identical power 
units and shall be capable of operating with one or more 
power units.

(4) A number of important regulations designed to improve 
the inspection and certification of ships were also 
adopted. These include modifications to the provisions 
relating to the intervals of surveys and inspections
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and the introduction of unscheduled inspections 
and mandatory annual surveys.
One of the problems encountered by some nations in 

implementing marine safety and anti-pollution conventions 
is a shortage of trained and experienced personnel.

To help to overcome these problems, the Conference 
adopted a Resolution calling upon IMCO to establish a Marine 
Safety Corps of experts who would be made available by their49
Governments to countries requesting their services.

(b) Accidental Discharges;
(1) Generalities

The accidental spillage of oil occurs either in assoc­
iation with an operational discharge or in association with 
an accident to the vessel, for instance as a result of 
collision, stranding, foundering or fire.

Under International Lavr the standards which are relevant 
to the problem of accidental pollution are those relating 
to navigation, the design of ships and their condition, and 
fire safety measures aboard tankers.

The international agreements on safety of life at sea 
contain navigational standards.

Thus the International Convention for the Safety of
50

Life at Sea 1948, is still in force.
The current instruments are the International Regulation

51
for the Safety of Life at Sea I96O and the International

52Regulation for Preventing Collisions at Sea i960. These 
lay down international standards relating to the navigation 
of all ships on the high seas, they are relevant to the 
prevention of collisions, in other words they are important 
from the environment's point of view, as those provisions
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concerning ships * routing.
As well, traffic separation schemes are important in 

cases of accidental discharge* It requires, radar and 
communications stations set up on shore as well as perm­
anent staff employed to man these shore installations.

Furthermore there are two important international 
provisions in reference with tank size and construction.
In the 1971 Amendments to the International Convention for 
the Prevention of Pollution of the Seas by oil 1954, they 
aim to avoid or limit the escape of oil cargo in the event 
of stranding or collision.

Tankers ordered after 1972 shall have cargo tanks so 
constructed and arranged that if certain assumed side or
bottom damage is sustained, the hypothetical outflow of

53
oil shall not exceed 40,000 cubic metres.

In the 1973 Prevention Convention Regulations^2Z-25 of 
Annex I retain the basic formula of .the 1971 Amendments, 
described above, but make two additions;
(a) when a cargo transfer system interconnects two or 

more cargo tanks valves for separating the tanks from 
each other must be provided and must be kept closed 
while the tanker is at sea, (Regulation 24(5)X

and

(b) tankers must be so constructed as to comply with the 
subdivision and damage stability criteria specified, 
(Regulation 25).
Oil spills differ widely in size and therefore in 

consequences as was the case in the late,1960's, when on 
March 18th 1967, the Torey Canyon, 61,263 tons, carrying a 
cargo of 118,000 tons of crude oil from the Persian Gulf 
to Milford Haven, went aground on the Seven Stones Reef
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between Land’s End and the Islescof Scilly. Estimates 
of the cargo discharged range between 60,000 and 100,000 
tons of crude oil which caused considerable pollution to 
both the British and French Coast.

As a direct result of this casualty, a request from 
the British Government, IMCO adopted two international 
conventions *
(1) the 1969 Convention Relating to intervention on the 

High Seas in cases of Oil Pollution Casualties

and

(2) the 1969 Convention on Civil Liability for Oil 
Pollution Damage.

(2) Intervention on the High Seas in cases of Oil 
Pollution Casualties
The 1969 Convention Relating to intervention on the 

High Seas in case of Oil Pollution Casualties, this instru­
ment, which entered into force on May 6th 1975, empowers 
coastal states parties to take such measures on the High 
Seas as may be necessary to prevent, mitigate or eliminate 
grave and imminent danger to their coastline or related 
interests from pollution or threat of pollution of\the 
sea by oil following upon a maritime casualty, which may
reasonably be expected to result in major harmful conse- 

55
quences.

However, ho power to intervene arises unless there is
56

grave and imminent danger. The Convention, not applicable 
to warships and other government non-commercial vessels, 
provides that prior consultations should be held with other 
affected states, with the flag state and with persons known
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to have interests at stake.-

The Article II (4) defined "related interests" such as;
(a) maritime coastal, port or estuaries activities, 

constituting an essential means of livelihood of 
the persons concerned.

(b) tourist attractions of the area concerned.
(c) the health of the coastal populations and the well 

being of the area concerned, including conservation 
of living marine resources and of wildlife.
The convention applies only where a maritime casualty 

has occurred. Thus Article 2(1) defines "maritime casualty" 
as "a collusion of ships, stranding or other incident of 
navigation or other occurrence on board a ship or external 
to it resulting in material damage to a ship or cargo".

Furthermore, by Article 2(2) "installation or device 
engaged in the exploitation of the resources of the seabed 
and theocean floor and the subsoil thereof"'-is excluded.

The measures taken shall be proportionate to the 
damage actual or threatened, article V(I), The same article 
V, in paragraph til) stated that the measures "shall not 
go beyond what is reasonably necessary to achieve the end 
mentioned in Article I, and shall cease as soon as that 
end has been achieved". The coastal state is obliged to 
pay compensation to the extent of the damage caused by 
measures in excess of those reasonably necessary. In 1973 
the London Conference on Marine Pollution drew up a Protocol
relating to Intervention on the High Seas in cases of Marine

58
Pollution by substances other than ail as the I969 
Intervention Convention Convention applies only to oil 
pollution casualties.
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(2) Other International Controls 
(a) Ocean Dumping

The dumping of toxic or other hazardous or noxious 
substances in the sea, is another way of pollution ofthe 
sea from ships.

To a great extent to prevent, the dumping of toxic 
substances, standards are stated in articles 2, 24 and 25 
of the Geneva Convention 1958» However, the practice 
whereby land based industries dispose of their waste by 
this method, confirmed that these articles have not been 
able to prevent this way of pollution of the sea. It 
may be observed that the material to be dumped in cases 
contains oil or substances which are to the kind to fall 
under the definitions of the 1954 London Convention for 
the Prevention of Pollution of the Sea by Oil (with amend­
ments of 1962-1969-1971) which prohibits the discharge of

59 '"oil" or "oily mixture"' into the sea.
This is not unusual especially as regards wastes 

from the petrochemical industry, which uses oil as a basic 
raw material.

(a) Dumping of Wastes at Sea 1972
The International community under the auspices of 

I.il.G.O., convened a conference on the convention of the 
dumping of wastes at sea; held in London 29th December 1972. 
In article I the parties have undertaken a duty to take all 
possible steps to prevent pollution of the sea by harmful 
substances in general. The substances referred to are 
those "that are liable to create hazards to human health, 
to harm living resources and marine life, to damage amenities 
or to interfere with other legitimate uses of the sea".

44.
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This general obligation is not restricted to the question 
61

or dumping.
The preamble of the London Convention restates principle

62
21 of the Stockholm Declaration on the Human Environment: 
States have a sovereign right to exploit their ovai resources, 
and the responsibilty to ensure that activities within their 
jurisdictional control do not cause damage to the environ­
ment of other states or of areas beyond the limits of nat­
ional jurisdiction.

Also, the preamble points to the need for appropriate 
regional arrangements supplementary to the general convent­
ion, Article (III) paragraph (1) contains a definition of 
the word "dumping". Dumping means "any deliberate disposal 
at sea of wastes.and other matter from vessels, aircraft, 
platforms or other man-made structures at sea." Dumping 
does not include the disposal of wastes or other matter
incidental to or derived from the normal operations of

63vessels, aircraft etc.
Disposal of waste directly related to exploration and 

exploitation of the continental shelf is not covered by 
the Convention. Article X contains a provision on the 
question of state responsibility ana liability for damage.

The parties, in this respect, undertake "to develop 
proceedures for the assessment of liability and the settle­
ment of disputes", regarding dumping. This shall be "in 
accordance with the principles of international law regard­
ing state responsibility for damage to the environment of 
ether states or to any other area of the environment caused 
by dumping of wastes and other matter of all kinds",
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(c) The Oslo Convention 1972

This is a regional arrangement for the north-east 
part of the Atlantic Ocean.

The Convention is directed against marine, pollution 
by dumping from ships and aircraft.

In the preamble it is stated that concerted action by-
governments at "national, regional and global levels is
essential to prevent and combat pollution. It also refers

65
to the fact that pollution of the sea has many sources.

Article I : the parties declared that they pledge 
themselves especially to take all practical steps to 
prevent pollution of the sea by harmful agents.

In Article 3 the parties agréé to apply the measures 
which they adopt in such a way as to prevent diversion of 
dumping into seas outside the Convention area.

Article 4 lays down an obligation to harmonise the 
policies of states and generally to "introduce individually 
and in common" measures to prevent pollution of the sea by 
dumping.

The obligations with regard to ocean dumping are 
divided thus : in Article 5 we find a total prohibition of 
the dumping of certain substances listed in Annex 1 to 
the Convention. Substances as organohalogen compounds, 
mercury, persistent plastic,'and other persistent synthetic 
materials which may float and remain in the sea. In Article 
6 and Annex II, there is no absolute prohibition, but dump­
ing shall be subject to special control.

The dumping of these substances in quantities which 
the commission defines as significant shall be subject 
to a permit granted in each specific case from the approp­
riate national authority.
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Article 15 deals with the question of jurisdiction.

Ill NATIONAL PREVENTIVE MEASURES;
Individual states have embarked on a course of uni­

lateral action to preserve their interests;
(1) United Kingdom

The United Kingdom in the Prevention of Oil Pollution 
66

Act 1971, asserts a competence to undertake appropriate 
action when any ship on the high seas threatens to degrade 
the coastline or territorial waters of the United Kingdom.
(2) United States of America

In the United states, section 3II (c)(1) of the Federal
Water Pollution Control Act (fWA) as amended by the Clear

67
Water Act 1977 authorizes the President to act to remove any 
oil which is discharged "into or upon the navigable waters 
of the U.S.A. adjoining shore lines or into or upon the waters 
of the contiguous zone". This authority has been delegated 
to the Coast Guard for the Coastal waters of the U.S.A.

In broad terms, the congressional mandate is to protect 
the waters and the coastline of the United States from 
damage resulting from pollution by oil and other hazardous 
substances by (i) preventing the discharge of these sub­
stances, and (ii) authorizing the removal of any substances 
which are discharged.
(3) Oman

_ 68 
The Marine Pollution Control Lav; 1974 of the Bultanat

of Oman, where a pollution free zone is established measuring
38 miles from the outer limit of the territorial waters
of Oman which extend 12 miles from the coast or from the
respective baselines. In this zone, it is unlawful for any
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person or for any vessel to discharge a pollutant which is 
defined to compromise among other substances oil or oily 
mixture (art. 2.1 to 2rll). Persons or vessels charged with 
an offence may establish the usual defences (pollutant was
discharged for saving life, securing safety of any vessel
or for preventing serious damage to any vessel or to its 
cargo).

Article 3.1, stated that if the Minister is satisfied 
that the discharge of a pollutant was not necessary for the 
purpose alleged in the defence or was not a'reasonable 
step to take in the circumstances, then the defences stated 
in Article 2.1 to 2.11 cannot be invoked. The Article 2.4
of the Law makes it unlawful for any vessel registered in
the Sultanate to discharge a pollutant in sea areas outside 
the pollution free zone.
(4) Canada

Since 1970 Canada took unilateral action in protection 
of the Artie environment. The problem of ocean pollution 
is intensified by the extreme climate of the Artie Waters, 
while 50% of spilled oil in a temperate; zone might be oxi­
dised within a week, oil spilled in the Artie may persist 
as long as fifty years. Thus these circumstances in the 
Artie led to Canada's desperate attempts to combat oil 
pollution.

On June 26th 1970, the Artie Waters Pollution. Prevent-*•;
69

ion Act received Royal assent and became law. By that act 
Canada asserted jurisdiction to regulate activities in its 
Artie Waters through a national regime which governs every­
thing from penalties for; polluters to the actual construction 
of ships of any nation traversing the international waters 
of the Canadian Artie.
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Under the-act "Artie Waters" were defined as all
those waters above latitude 60 north within 100 nautical
miles off-shore plus continental shelf or, other substrata

70
that Canada had the right to exploit.

The objective of the Act was not just oil pollution
but included any substance detrimental to the use of the

71
Artie Waters by men or fish and the plants men use.

IV CIVIL LIABILITY AND COMPENSATION FOR OIL POLLUTION
(1) Common Law

Public control of pollution is in some ways a simple 
matter. The use of technical measures for the prevention 
of spillage, enforced through construction rules, records, 
reports, inspection, prosecution for illegal or unlicensed 
pollution, all have their place. The legal techniques 
are fairly simple, although effective enforcement may be 
extremely difficult.

Quite different considerations apply to the cost of 
pollution. The ordinary common law has not been very well 
equipped to deal with the legal questions that can arise 
as a result of pollution particularly those which might 
ensue after a major oil suill.

72In Esso Petroleum v. Southport Corporation (1956) ,
a small tanker left the Mersey on a voyage to the River 
Nibble in December 1950, as she left the Kersey, her steer­
ing gear began to behave erratically and she began to 
sheer alarmingly. On entering the narrow deep channel in 
the mouth of the Nibble, she sheered and went aground 
upon a revetment wall. After an attempt to get her off 
using her own engines, the propeller struck a hard construct­
ion and it became dangerous to continue the^same proceedure.
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The vessel v/as in serious danger of breaking her back and 
in worsening weather conditions, the master ordered the 
cargo to be discharged to save ship and crew. The oil 
floated on to Southport beach. The local authority removed 
it and sought to recover the cost from the owners of the 
ship. The action was based upon negligence, nuisance 
and trespass. It failed in the House of Lords. It was 
accepted that the decision of the master was a proper one 
and made in good faith.

It can be seen that there is sufficient doubt and 
difficulty in the application of the ordinary rules of 
common law_in the U.K. tC the costs and consequences of oil 
spillage that the only result that could be expected is 
that the parties involved in a major disaster would be 
inhibited from taking the necessary swift action because 
of the general uncertainty as to who was responsible.

(2) International Law
On an international level, the torey Canyon disaster 

in March I967 highlighted the need for a nev/ international 
regime on the rights of a coastal state to intervene in an 
oil pollution threat and on civil liability for oil pollut­
ion damage.

Some legal machinery was required for allocating the 
responsibility to compensate those states, corporations or 
individuals which suffer thereby. Two International Conven­
ions are of particular importance:
(a) The International Convention on Civil Liability for 
Oil Pollution Damage (hereinafter referred to as tthe civil 
liability convention") in I969, 
and
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(b) the international convention on the establishment of 
an international fund for compensation for oil pollution 
damage, drawn up in 1971 (hereinafter referred to as "the 
Fund Convention"). - .

73
(a) The Civil Liability Convention:

The preamble of the Liability Convention narrates that 
the parties thereto are "convinced of:the need to ensure 
that adequate compensation is available to persons v/ho 
suffer damage caused by any pollution resulting from the 
escape or discharge of oil from ships". The Convention 
was signed at Brussels on 29th November I969. At present, 
although the Liability Convention is in force only 25 states 
have satisfied it and among those who have not are some of 
the bigger maritime nations.

The Liability Convention provides that the owner, defined 
in article 1(3)» person or persons registered as the owner 
of the ship or, in the absence of registration, the person 
or persons owning the ship. However, in the case of a ship 
owned by a state and operated by a company which in that 
state is registered as the ship’s operation "owner" shall 
include such company.

Ship is defined in article 1(1) as any sea-going vessel 
or any seaborne craft or any type whatsoever actually carry­
ing oil in bulk as cargo. Hov/ever, the provisions of the 
Convention do not apply to warships or other ships owned 
and operated by a state and used for the time being on 
government non-commercial service. The ovmer shall be 
liable for any pollution damage, which isdefined in article 
1(6) as loss or damage caused outside the ship carrying oil 
by contamination resulting from the escape or discharge of 
oil from the ship, wherever such eacape or discharge may
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occur and includes the costs of preventive measures and 
further loss or damage caused by preventive measures.

Article 1(7) stated that preventive measures means 
any reasonable measures taken by any person after an inci«î- 
dent has occurred to prevent or minimise pollution damage. 
Oil is defined in Article 1(5) as any persistent oil such 
as crude oil, fuel oil, heavy diesel oil, lubricating oil 
and whale oil, whether carried on board a ship as cargo or 
in the bunkers of such ship. Incident is defined in article 
1(8) as any occurrence or series of occurrences having the 
same origin which causes pollution damage, provided that 
the damagee was caused on the territory including the terri­
torial sea of a contracting state.

Liability is strict and the owner is liable to any 
individual or partnership or any public or private body
whether corporate or not including a state or any of its

74
constituent sub-divisions,

Where oil has escaped or been discharged from two or 
more ships, and pollution damage occurs, the owners are 
jointly and severally liable if it is not reasonably clear

75which damage was caused by each ship. There are however,
various defences available and the owner will not be liable
if he can demonstrate that the damage ŵ as caused by any of 

76
the following, viz:
(i) an act ofwar, hostilities, civil war, insurrection or 

a natural phenomenon of an exceptional, inevitable and 
irresistable character.

(ii) an act or omission done with intent to cause damage 
by a third party. If the owner can prove that the 
pollution damage v;as caused in whole or in part by 
such an act or by the negligence of the person who

52.



suffered theddamage, he may he exonnerated in whole 
or in part from his liability to that person,

(iii)by the negligence or other wrongful act of any Govern­
ment or other authority responsible for the maintenance 
of lights and other navigational aids in the exercise 
of that function.
The owner of a ship registered in a contracting state

and carrying more than 2,000 tons of oil in bulk as cargo is
required to maintain insurance or other financial security

77
to cover potential liability.

Article VII (1) gives two examples of acceptable
financial backing, viz* a bank guarantee and certificate
delivered by an international compensation fund. Each ship
will be issued with a certificate to the effect that such
financial backing is in force; that certificate must be
carried by the ship and a copy deposited with the authorities
who keep the ship's registry. Limitation of liability is
dealt with in Article V which provides, that the owner of
a ship from which the escape or discharge occurred may limit
his liability in respect of any incident to 2,000 francs
for each ton of the ship's tonnage, which is defined in
article V(10), up to a maximum of 210 million francs
provided the incident occurred without actual fault or
privity on his part.

The Convention deals with jurisdictional matters
providing that each contracting state must ensure that its
courts possess the necessary jurisdiction to entertain

78
claims for compensation. Where pollution damage has 
been caused in more than one Contracting State and the pre­
ventive measures have bean taken in such territories, the 
action may be brought in the courts of any such states, but
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af «fund-has «been-dapô-sited - with a- court# -that- court
has exclusive jurisdiction in relation to apportionment

79and distribution. In each case, unless reasonable notice
is given to the defendant or he is denied a fair opportunity
to present his case, other contracting states need not80
recognise the judgement given.

The other ground for refusing to recognise a judgement
is that it was obtained by fraud, but in all other cases,
contracting states must recognize a final judgement.

It must be emphasized that the liability convention
creates civil liability for a pollution discharge af oil no
matter where the spoil occurrs so long as the "pollution
damage is caused on the territory including the territorial81
sea of a contracting state*.

82
(b) The Fund Convention 1971t

The institutions of the Fund consist of an Assembly, 
a secretariat headed by a Director and an Executive Committee 
elected by the Assembly on the basis of’geographical distri­
bution and the quantity of oil received by the states so 

. . S3qualifying. The members of the Executive Committee hold
office only until the end of the regular meeting of the

84
Assembly succeeding that Q/'their election.

The fund itself is to be formed out of contributions 
drawn from the oil industry in amounts assessed by the 
Assembly on the quantities of contributing oil, received
in the ports or terminal?installations of the Contracting

85Parties.
The fund has the twofold purpose of providing compen­

sation to the victims of a maritime oil pollution casualty 
who have suffered damage to the extent that they fail to
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be protected by the liability convention and of indemni­
fying shipowners and their insurers for the additional 86
burdens which the:liability convention imposes on them.

As with the Liability Convention, the Fund Convention
is applicable only to damage caused in the territory or
territorial sea of a contracting state and to preventing

87
measures taken to avoid such damage.

Claims which remain unsatisfied after the Liability 
Convention's maximum amount of damages of some ^14,112,000 
has been paid can receive from the Fund further compen­
sation up to a maximum under both treaties of ^ 32,400,000. 

The exceptions from liability permitted to the Fund
are more limited than those provided by the Liability

88
Convention. The fund, incurs no obligation if:
(1) it proves that the pollution damages resulted from

an act of war, hostilities, civil war or insurrection 
or was caused by oil which had escaped' or been dis­
charged from a warship or other ship owned or operated 
by a state and used at the time of the incident only 
on Government non-commercial service.

or
(2) the claimant cannot prove that the damage resulted 

from an incident involving one or more ships.
The fund may be exonerated either wholly or partially 

if it proves that the pollution damage resulted from an act
or omission by the claimant was done either intentionally

39
to cause the damage or negligently.

(3) TOVALOP and CHISTAL
After the catastrophe of the Torey Canyon, the oil 

industry, spurred by themajor international companies,
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realized that it could by itself play a useful role and 
this in two ways. First, in organising to fight accidental 
pollution and guarantee adequate compensation to the victims, 
but also, in devising appropriate techniques to reduce the 
risk of pollution and in encouraging operators to make 
rational use of them.

The first objective corresponds to the setting up of 
TOVALOP in January I969 and of CRISTAL in January 1971.

90
TOVALOP ; (TANKER 0V7NERS Voluntary Agreement concerning 

Liability for Oil Pollution)
TOVALOP came into operation on October 6th I969 by 

which time owners of at least ^ 0 % of the tanker tonnage of 
the world had become parties. At the present time, owners 
of over 9O/0 of the free world's tanker tonnage are parties.

"A tanker” for purposes of TOUÂLOP is any tank vessel, 
whether or not self propelled, designed and constructed for 
the carriage by sea in bulk of crude petroleum and hydro­
carbon fuels and oils derived therefrom, excluding liquified 
petroleum gas and liquified natural gas, whether or not 
operated in sea going service'(Clause 1(a)).

As noted in its preamble, TOVALOP reflects the opinion 
of its signatories that traditional maritime law, did not 
always provide an adequate means for compensating "National 
Governments who incur expenditures to avoid or mitigate 
Damage by Pollution" to Coast Lines, from a discharge of 
oil as a result of a marine casualty or for reimbursing 
tanker ov/ners who incur such expenditures, or for encourag­
ing joint government owner mitigating measures.

TOVALOP stated in its preamble, represents a "volun­
tary effort” on the part of tanker ov/ners to establish 
their responsiblity to governments for paying compensation
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for such clean-up costs, to assure tanker owners* capability 
to fulfill this responsibility and "otherwise to alleviate 
the situation". Under TOVALOP, each tanker owner undertakes 
to do one of two things, either to "remove" a spill (dis­
charge) of persistent oil which through negligence origin­
ates from one of his tankers and causes or threatens to 
cause damage by pollution to coast lines or to reimburse a 
National Government which reasonably incurs costs on remov­
ing such spill. It is important to emphasize that a 
party's obligations under TOVALOP apply to all tankers 
owned by a participating owner, and the obligations set 
forth in Clause IV relate to any participating tanker and 
its participating ov/ner. Y lh e n there is a "grave and immin­
ent danger"' of such spill, without an actual discharge - 
the tanker owners undertake either to remove the threat or 
to reimburse a National Government's reasonable cost of 
removal.

The words "remove" and'-fremoval" refer to reasonable
91measures to prevent or mitigate Damage by Pollution. For

TOUALOP to apply the tanker need not be on a loaded run.
There is no restriction as to where the spill or

threat must occur in order to fall within TOVALOP coverage.
So long as it causes, or threatens- to cause damage by
pollution to coast lines, it is within the ambit of the 

92
Agreement. "Damage by pollution" means physical contami­
nation damage and excludes fires, v.explosions, consequent—

93ial or ecological damage.
Coast lines means land and improvements thereon whether

the land adjoins the sea, inland warerways, harbours or
94

other bodies of water. Although negligence of the 
tanker is an essential ingredient to a government's right
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to reimbursement from a party to TOhALOP and his alternative 
duty to clean up himself, provision is made that the owner 
of a tanker from which a spill occurs, or.a threat there­
of develops, has the burden of proving abscence from neg- 

95ligence,
The maximum amount of a tanker owner's liability per

incident under TOVALOP is #100 per gross registered ton of
the tanker involved or #10,000,000 which ever is less v/here
both a government and the tanker owner spend money for

96
removal their expenditures exceed them.

TOVALOP is administered by the International Tanker
Owners Pollution Federation an association of which all

■ / 97parties to TOVALOP are members.
The federation, in accordance with TOVALOP, requires,

that the parties establish their financial capability to
98-

meet their obligations under the agreement,
A claim by a government under TOVALOP must be presented

99 ^within a year of thedischarge or threat thereof.
The claim must be filed against the tanker owner involved

100
within a copy being sent to the federation,

A government receiving payment by a Party to TOVALOP
must release all its claims against that Party which arise101
from the incident.

In theoevent of a dispute between a government and a
party to TOVALOP, the matter may be taken to arbitration, to

102
the International Chamber of Commerce procedures,

TOVALOP has been amended on a number of occasions. The
definition of "oil" originally crude oil, fuel oil, heav%r
diesel oil and its residual^ including but not limited

103to asphalt, bitumen, etc.
The definition or "Government" originally meaning 

o n l y  a A/ational Government was changed so as to include a
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local government or governmental agency within the juris­
diction of a particular agency within the jurisdiction of 
a particular National ‘Government on behalf of whom that 
National Government is willing to act.

Thus a local government may be in a position to recover 
removal costs under TOVALOP. TOVALOP was also amended so 
as to apply to expenses incurred to prevent potential 
damage by pollution even when no discharge from a tanker
which would orobably lead to pollution damage or create a

104
menace of such damage, as noted above originally TOUALOP 
applied only when there was an actual discharge but actually 
the definition of remove covers both discharge and threat 
of discharge situations.

CRISTAL : means Contract Regarding an Interim Supple­
ment to Tanker Liability for Oil Pollution. 

CRISTAL is an agreement among oil companies as owners 
of persistent oil cargoes and the Oil Companies Institute 
for marine Pollution Compensation Limited, the Institute,

105
a Bermuda association of which all parties are shareholders.

CRISTAL was originally conceived as a means of ..supple­
menting liability of tanker owners for^pollution damage 
and supplementing monies available under TOVALOP or under 
the Civil Liability Convention, pending preparation and
ratification of a suitable convention establishing sunole-106
mental compensation for pollution damage.

CRI,3T.AL came into effect on April 1st 1971, little 
less than three months after signing, when Oil Companies 
receiving over 50^ of the world seaborne crude oil and 
fuel oil had become signatories.

The receivers of well over90^ of the world's cargoes
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of--crude and fuel oil are presently parties to the agree­
ment .

Under CRISTAL, the Oil Company parties undertake to
pay contributions into a fund maintained by the Institute
and the Institute undertakes to malce payments out of this
fund to reimburse certain clean-up expenses incurred by
tanker owners and also to compensate persons sustaining
pollution damage from tanker oil spills who would otherwise107
receive inadequate compensation thereof,

CRISTAL comes into play only in the case of a tanker108
actually carrying a cargo of persistent oil. Unlike 
TOUALOP, it does not apply to a ballast run. It does-.,apply, 
however to a spill of bunkers or lube oil (as in the case 
of cargo) from a tanker on a loaded run when the cargo is 
persistent oil, as does the Civil Liability Convention.

Three basic conditions must be met before the Institute 
is obliged to make a payment under CRISTAL for a tanker 
o^mer's clean up expenses or for another person's oollut-

109
ion damage arising from a discharge of oil.

First, the oil carried by the vessel must have been 
"owned" by a Party to CRISTAL at the time of the incident, 

CRISTAL defines "ownership" within the meaning of 
this first condition very broadly.

A party "owns" a shipment of oil when it has actual 
title thereto, when, prior to the incident, it has trans­
ferred title to a non-Party but has nevertheless elected 
to be considered as ov/ner, provided notice of such trans­
fer has been made to the Institute and when title is in a 
person not a Party, who, prior to the incident contracted 
to transfer the shipment to a Party. This provision also
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establishes--that̂ bunke-r-'-oil -ané - lubricating- oil «"owner­
ship" follows cargo ownership for CRIRTAL purposes.
Second: and prior to the time the Civil Liability Convention 
comes into force, thetahker from whcih the oil escaped must 
be entered in TOUALOP at the time of the incident.
T h l M :the escape must have ocurred under circumstances where
the tanker owner would have been liable for the resulting 
pollution damage had the Civil Liability Convention been in
force at the time of the incident.

In sofar as a tanker owner incurring clean-up expenses
is concerned, CRISTAL will reimburse such costs incurred as
a result of a soill from his tanker to the extent that they

110
exceed #125 per gross or #10,000 whichever is less.

In relation to persons sustaining pollution damage 
(other than owner's clean-up) are concerned, CRISTAL will 
compensate them to the extent .that recovery for the damage 
is not available from other sources, once the damaged person 
has exercised due diligence to make a recovery and up to 
certain limits.

CRISTAL imposes per Incident limits for reimbursing 
tanker owner's clean-up costs and persons sustaining poll— 
ution damage.

In sofar as persons sustaining damage are concerned, 
the Institute will reimburse them (per incident) up to 
#30,000,000 less (a) the amount that, in the Institute's 
judgement, should have been incurred uo to #125 per grt, or 
#10,000,000 whichever is less; (b) any compensation paid by 
the. Institute for ov/ner's clean-up costs, as described above,
(c) the amount of ov/ner's liability to a government electing 
to take advantage of TOUALOP, and (d) any amounts reasonably 
recoverable from other sources.
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A person sustaining pollution damage would be expected
to exercise due diligence to recover his damage from the
tanker owner who caused the soill and from any local fund112
established by statute to compensate pollution.damage.

Claims against the Institute must be presented within
one year from the date of the incident causing the damage

113
or the incurring owner's clean-up costs.

The Institute has the right to make rules and direct­
ives concerning interpretation of C R I S T A L provisions.

The contract is governed by the laws of England and 
the courts of England have jurisdiction over any disputes 
arising thereunder. This forum was probably selected because 
of the familiarity of English courts with maritime "matters".

CRISTAL, contains provisions concerning the raising of 
the "fund" out of which the Institute will make payments.
It provides for the establishment of an initial capital of 
#5»000,000 out of "calls" on the Oil Company Parties, and 
provides for supplementary calls to assure the adequacy of 
thefund8 to fulfill the obligations the Institute has assumed. 

Recent amendments paralel those made to TOUALOP such 
as those applicable when a spill occurs apply to the threat 
of a spill when a grave and imminent danger of pollution 
damage is present and under those circumstances CRISTAL
compensation is available for reimbursement of tanker owners

114
who take appropriate measures to forestall such calamity.

Though TOVALOP and CRISTAL were conceived as interim 
measures pending the entry into force of the-1969 Convention 
on Civil Liability for Oil Pollution Damage and of the 1971 
Convention on the Establishment of an International Fund 
in Compensation for Oil Pollution Damage, the coming into 
force of these tv/o conventions did not affect the functioning
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of TOVALOP and CRISTAL, and this for various reasons. 
First, it will he noticed that, even in the 15 - odd nations 
which have ratified :CLO: represent about 6,0̂  of the gross 
tonnage of thev.world tanker fleet in service, the greater 
part of the globe remains uncovered by the convention. This 
includes North America, ^outh America, the Far East and 
nearly all of Africa.

Another reason more important is that the scope of 
TOVALOP and CRISTAL is wider than that of CLG. For instance, 
unlike TOVALOP and CRISTAL, CLC does not apply to boreboard 
charters. Neither does it cover pollution from thebunkers 
of such a ship. CLC does not cover situations where there 
exists a mere threat of imminent pollution but with not 
actual discharge of oil into the sea.

7 NEW DE7EL0P&1ENTS IN THE LAW OF THE SEA IN THIS MATTER 

(1) UNCLOS
115Ù u. The Third United Nations Law of the Sea Conference: 

Pollution of the Sea from Vessels.
The debate on vessel-source pollution at Committee.III 

of UNCLOS III centres around the question of who is going 
to exercise competence in relation to
(a) the adoption of construction, manning and equipment 

standards for vessel, and
(b) enforcement.

The maritime states insist on the need for adoption 
of generally accepted international standards, although 
they may agree to the exercise of enforcement powers by 
the coastal states or the port state, whereas, most coastal 
states claim the right to adopt their own standards and
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enforce them on all ships navigating not only their terri-
116

torial sea but also through their economic zone.
However, whichever way the issue is decided there is 

going to be severe control of pollution which will be 
directly concerned with ships.
(a) Control of pollution in the territorial sea

Thus, chapter six, provides that states shall estab— .
lish international rules and standards regarding vessel-
source pollution, shall establish global and regional rules

117
regarding ocean dumping.

In the territorial sea, the coastal state's powers 
are subject only to not hampering innocent passage , there 
is no obligation on the coastal state to conform to inter-

1 n q
national rules and standards.

A state has the right to establish conditions of entry 
to its ports. The flag state is obliged to provide for the 
enforcement by its vessels with applicable international 
rules and standards including any pollution requirement, not 
only when a violation occurs any where in the world but 
also before their vessels leave their ports. It must also 
investigate any violation alleged and if the evidence is 119
sufficient, cause proceedings to be taken under its laws.

The port state has substantial enforcement rights and 
duties. Thus,
(i) a duty to investigate and report if there are reason­

able grounds for believing that a vessel has violated
the international rules and standards regardless of

120
where the violation occurred,

121
(ii) a right to enforce dumping standards.
(iiia right to institute proceedings if a violation of

international discharge standards has occurred in the
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territorial sea nr within an as yet unspecified dis­
tance from the coast of either the port state or an­
other state which is a party to the-Convention contain­
ing relevant standards and which requests such action

122
by the port state.
The port state may arrest the vessel, which is subject

to release upon the parting of bond or other reasonable
security, however, the port state must give the flag state
six months to institute proceedings before instituting its

123
ov/n proceedings.

If a coastal state has reasonable grounds for believing
a vessel has violated international discharge standards
within ancas yet unspecified distance from its coasts, it
may require identification and other specified information
including the next port of call from the vessel by radio

124
or other means of communication.

If the discharge violation has been of a flagrant
character causing severe damage or threat of severe damage
to the marine environment or the vessel is proceeding to or
from the internal waters of the coastal state, the coastal

125
state has the power to board and inspect.

It is required to notify the flag state and it can
126

also request an investigation and proceedings by a port state,

(b) Control of Pollution in the Exclusive Economic %one 
(5.B.Z.)
In the Exclusive Economic Zone; the coastal states,

for the purpose of enforcement may establish vessel source
pollution laws and regulations, conforming to and giving
effect to international rules and standards established

127
through the International Community,
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Under a separate section, the text provides coastal
states with very wide powers to curb and abate vessel
source pollution in resoect of ice-covered areas within

128'

their economic zone.
As the powers confered to the Coastal State, the 

Revised Negotiating Text, gives the coastal state a series 
of enforcement powere in the Exclusive Economic Zone:
(1) to request information
(2) to stop and board the vessel for .physical inspection
(3) to arrest the vessel.

This sequence will emerge in the order described
whenever there are clear grounds for suspecting a discharge

129
violation causing major damage.

(c) Liability and Responsibility for Oil Pollution
Section 9, contains provisions on responsibility and 

liability, that states are responsible for' the fulfilment 
of their international obligations and they shall be liable 
in accordance with international lav/ for damage resulting 
from violations of these obligations. They shall ensure 
that their legal systems can give prompt and adequate com­
pensation in respect of damage caused by pollution of the 
marine environment by nersons natural or judicial, under

130
their jurisdiction.
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CHAPTER IV 
MUNICIPAL LEGISLATION OP THE UNITED KINGDOM 
VENEZUELA TO CONTROL OIL POLLUTION

I INTERNATIONAL LAW OE.. THE. SHAi:GENEVA ..1958, .
THE LAW OF TERRITORIAL WATERS:

(1) Geneva Convention in this respect
The Convention on the Territorial Sea and the Contiguous

.Zone, concluded at the United Nations Conference on the
Law of the Sea held at Geneva, which entered into force

1
September 10, 1964 contains the following critical article

1) "The Sovereignty of a state extends beyond its land
territory and its internal waters, to a belt of sea 
adjacent to its coast described as the territorial sea.

2) 'This Sovereignty is exercised subject to the provisions 
of these articles and to other rules of Internationalti
Law,

The Commentary of the International Law Commission
2

on article 1 of its 1956 draft read:

1) Paragraph 1 brings out the fact that the rights of
coastal states over the territorial sea do not differ 
in nature from the rights of sovereignty which the 
state exercises over other parts of its territory.
There is an essential difference between the regime of 
the territorial sea and that of the high seas, since 
the latter is based on the principle of free use by 
all nations ...

Clearly this sovereignty over the territorial sea can­
not be exercised otherwise than in confirmity with the
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positions of international law. In this respect one limit­
ation or the sovereignty of the coastal state en its 
territorial waters is, described in the Geneva Convention 
on the Territorial Sea and Contiguous Zone, under section III,
Right of Innocent Passage. Sub-section A Rules applicable 

3
to all ships.

"article 14
1) Subject to the provisions of these articles, ships of 

all states, whether coastal or not, shall enjoy the 
right of innocent passage through the territorial sea."

The Commentary of the International Law Commission 
with reference to its above quoted draft of article 15 
(article 14 of the 1958 Geneva Convention on the Territor­
ial Sea) read:

1) This article lays dov/n that ships of all states,
including fishing boats have the right.of innocent 
passage through the territorial sea.

Therefore it reiterates a principle recognized by
international law and confirmed by the 1930 Codification
Conference of Hague, which in its report of the Second
Commision of territorial sea, article 3 contained the
draft on the "legal status of the territorial sea" of

4
which on the right of passage read":

"Passage is not innocent when a vessel makes use of 
the territorial sea of a coastal state for the purpose 
of doing any act prejudical to the security, to the 
public policy or to the fiscal interests of that state"

Observations of Sub-Committee I on the article as 
drafted contained the following statements. X ... it
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is immaterial whether or not the intention to do such an 
act existed at the time when the vessel entered the terri­
torial sea, provided that the act is in f^ct committed in 
that sea. In other words, the passage ceases to be innô- 
cent if the right accorded by international law and defined 
in thè)')present:, convention!.is:' abused and in that event the 
Coastal State resumes its liberty of action ..."

Another important rule about the rights of the coastal 
state in relation with the right of innocent passage is 
stated in the Hague Convention 1930 and in the Geneva 
Convention 1958.

The first of these Conventions in its article 5,
6

reads :

"The right of passage does not prevent the coastal 
state from taking all necessary steps to protect 
itself in the territorial sea against any act 
prejudicial to the security, public policy or 
fiscal interests of the State and in the case of 
vessels proceeding to inland waters, against any 
breach of the conditions to which the admission 
of those vessels to those waters is subject.

Thus this article gives the coastal state the right
to verify if necessary, the innocent character of the
passage of a vessel and to take the steps necessary to
protect itself against an act prejudical to its security,
public policy or fiscal interests.

Under article 1? of theGeneva Convention 1958, on
7the Territorial Sea and the Contiguous Zone provides;

"Foreign ships exercising the right of innocent 
passage shall comply with the laws and regulations
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enacted by the coastal state in confirmity with 
these articles and other rules of international 
law and in particular with such laws and regulations 
related to transport and navigation."

The commentary of the article above cited, by the
International Law Commission at its eigth session 1956,8
reads :

"(1) International Law has long recognized the right of
the coastal state to enact, in the general interest
of navigation, special regulations applicable to
ships exercising the right of passage through the
territorial sea.

(2) Ships entering the territorial sea of a foreign
state remain under the jurisdiction of the flag
state. Nevertheless, the fact that they are in
waters under the soverignty of another state imposes
some limitation on the exclusive jurisdiction of the
flag state. Such ships must comply with the laws
and regulations enacted by the coastal states in
conformity with the present rules of international
law, in particular with the laws and regulations
relating to transport and navigation, such as ;
(a) The safety of traffic and the protection

of channels and buoys.
(b) The protection of the waters of the coastal 

state against pollution of any kind caused 
by ships.

(c) The conservation of the living resources of 
the sea.

(d) The right of fishing and hunting and analogue 
rights belonging to the coastal state.
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(e) Any hydrographical survey.

(2) Geneva Convention in reference to pollution of the 

sea by oil:
In 1953, the first U.N, Conference on the Law of the 

Sea at Geneva dealt with questions of territorial water 
boundaryudefinitions and fisheries rights. Four Conventions 
were concluded which make reference to provisions for 
some water pollution control:

The Convention on the territorial sea and contiguous zones, 
article 24(1) states:

"In a zone of the high seas contiguous to its 
territorial sea, the coastal state may exercise 
the control necessary to
(a) prevent infringement of its, .... sanitary 

regulations within its territory or terri­
torial sea
and

(b) punish infringement of the sea above regu­
lations committed within its territory or 
territorial sea."

So far as oil is concerned, article 24 of the High
Seas Convention, supplemented by article 5 of the Geneva
Convention on the Continental Shelf (1958) offers further
guidance.

Article 24 provides that every state shall draw up 
regulations to prevent pollution of the Seas by the dis­
charge of oil from the exploitation and exploration of 
the seabed and its subsoil, taking account of existing 
treaty provisions on the subject

Article 5 of the Continental Shelf contains two relevant 
rules. Thus, paragraph 1 requires that: the exploration 
of the Continental Shelf and the exploitation of its natural
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resources must not result in any unjustifiable interference
with navigation, fishing or the conservation of the living
resources of the Sea, nor result in any interference with
fundamental oceanographic or other scientific research
carried out with the intention of open publication. And
more specifically, paragraph ?, requires that,

"the coastal state is obliged to undertake in the 
safety zones (around installations and devices on 
the Continental Shelf) all appropriate measures for 
the protection of the living resources of the sea 
from harmful agents. The High Seas Convention also 
provides further guidance on what the standard of 
reasonableness requires in relation to "activities 
with radioactive materials or other harmful agents."
Thus, article 25 provides that every state shall talce 

measures to prevent pollution of the seas from the dumping 
of radioactive waste, taking into account any standards and 
regulations which may be formulated by the competent inter­
national organizations in taking measures for the prevention 
of pollution of the seas or air space above, resulting from 
any activities with radioactive materials or other harr:i- 
ful agents.

A]rticle 7 of the Convention on Fishing and Conservation
Resources of the High Seas, provides that,

"any coastal state may with a view-of the maintenance 
0f • th^.iprçduçtiyity,pf; the. livig/gi,rê s.oug'c e s pf the sea, 
adopt unilateral measures of conservation appropriate 
to any stock of fish or other marine resources in 
any area of the high seas adjacent to its territorial 
sea, provided that negotations to that effect v/ith 
the other states concerned have not ye': come to an 
agreement within six months."
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II 'UNITED KINGDCqv MS REGIME IN THI5 MATTER:
There are many sources of marine pollution and they

9
have a multiplicity of harmful effects. .Of those which 
are detrimental to the United Kingdom — whether to her in^ 
habitants directly or to her shores — not all are suscept­
ible to the control of her laws, for international law 
restricts the jurisdictional competence of each individual 
state.

The United Kingdom is entitled to, and does exercise 
legal control over:
(i) The quality of water flowing from her territory into 

the sea, including direct discharges from land into 
coastal waters (land based pollution)

(ii) Discharges from ships of whatever nationality within 
national waters from ships wberever they may be, and 
from offshore installations within national waters 
and on the British portion of the Continental Shelf.

(1) Land Based Pollution;
10

(a) Common Law; At Common Law control of water pollution 
is based upon the property rightsof owners of land.abutting 
a river or a part of the sea, (the owner of the sea shore 
is presumed to be the crown unless a claimant can prove
a grant to him or to his predecessors). _ The owner has 
the right to have the waters of the river or sea come to 
him in its natural state in flow, quantity and quality, 
and he has a Common Law action in nuisance against anyone 
who interferes with this right.

11
(b) Statu tear The .Water Act 1973 :

The Water Act 1973» set up nine regional water
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authorities to take over functions previously carried out 
by other statutory undertakings with regard to public 
water supply, sewarage and sewage disposal, control of 
inland water pollution.

(2) Pollution from Ships and Installations:
The United Kingdom has in general anti-pollution 

law, legislation tends to follow the international convent­
ions and it was originally concerned more with pollution by 
oil than any other kind.

12
(a) Oil Pollution Act 1971

The Prevention of Oil Pollution Act 1971, consolidating 
earlier legislation, (the Oil in Navigable Waters Act 1955, 
1971 and S.5 of the Continental Shelf Act 1964) came into 
operation on March 1973*

It provides that it is an offence for British ships 
to discharge oil (crude, lubricating, fuel and heavy diesel

13oil) in any part of the sea outside the United Kingdom. 
(Heavy diesel oil is defined by the oil in Navigable Waters 
Regulations Act I9 6 7).

With this prohibition the Acts replace the old system 
whereby the discharge of oil in “specified prohibited zones" 
was a criminal offence but discharging oil anywhere else 
in the sea was permitted.

It is clear that the Act's provisions draw their 
inspiration from the I969 Ammendments to the London Conven­
tion (International Convention for the Prevention of Pollut-

14-

ion of the Sea by Oil, 1954-62 for 6 9, Amendments) but 
the Act is morestringent than the Amendments, which permit 
ships to discharge oil anywhere beyond fifty miles from
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the land if certain conditions such as maximum rate of
15

oil discharge are fulfilled. As regards British national 
waters, British and foreign shirs are prohibited by the Act 
from discharging oil therein. Such a prohibition on foreign 
ships would seem to be justified by general international 
law.

Criminal liability for a forbidden discharge of oil 
rests with the owner or master of the vessel and the penalty

17on conviction is a fine not exceeding £50,000.
Defences which may be advanced under the Act are almost

identical with those of the Convention (S.5 of the Act,
article IV of the Convention)t that the discharge of oil
was affected to secure the safety of human life or of a
vessel or to prevent damage to ships or cargo or that it
resulted from damage to the vessel or unavoidable leakage.

The Act, like the Convention, requires that vessels
carry Oil Record Books containing particulars of specified 

18
operations.

Ships which are neither British nor flying the flag
of a “Convention Country" are nevertheless required to keep
records of all transfers of oil taking place within United

19Kingdom National Waters, (8.17(12)) Oil in Navigable 
Waters (Transfer records) Regulations 1957.

Powers are conferred on a harbour master to board 
such ships while they are within his harbour, to require 
production of the transfer records and to inspect any part 
of the ship or its equipment in the course of an inquiry

20
relating to an alleged discharge of oil into harbour waters. 
The Convention contains requirements that ships are to be 
so fitted as to prevent the escape of oil into the ships

75.



bilge or otherwise to ensure that the oil in the bilges is
not discharged? the Act incorporates this provision by-
empowering the Secretary of State .to make.regulations
requiring British ships to be fitted with equipment to
prevent or reduce the discharge of oil and to comply with

21
any other specified requirements.

22
(b) The merchant Shipping Act 1974

The construction of oil tankers, ever larger in size
gives rise to the possibility of very serious pollution
from even a single accident.

In the United Kingdom, Part II of the Merchant Shipping
Act 1974, provides for the implementation of the I97I
amendments by empowering the Secretary of- Ctate to make
rules for the design and construction of United Kingdom Oil 

23Tankers. The Act differs from the Amendment in that the
rules may be applied to tankers whenever constructed, where
the international provisions cover only tankers constructed
after a certain date. The rules may be applied whether or
not the amendments or any other convention on this subject
is at the time in force and binding on the United Kingdom 

• 24 
Government.

One of the sanctions for failing to meet these standards 
is to be found in the prohibition of any tanker from leaving 
a United Kingdom port unless it qualifies for a certificate 
confirming with the rules or exempting it from their acpli-

25cation.
Tankers not registered in the United Kingdom may be 

issued with leave to sail by the Secretary of State if he 
considers it appropriate and if the tanker complies', with 
any conditions which he sees fit to impose with a view to
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preventing or limiting the danger of oil pollution.
Certificates issued by other convention countries will be 

26
recognized. Moreover, tankers without certificate may be
refused entry to all United Kingdom ports or to one or more
specified ports, or conditions may be imposed upon their
entry. Not complying with the prohibitions on entry or

27
exit from a port will be met by fines.

(c) Some legal differences between the Intervention
Convention on the High Seas in cases of Oil Pollution 
Casualties 1969 and the Oil Pollution Act 1971 
In March I967 the Torey Canyon, a: Liberian registered 

vessel ran aground on the seven stones rocks and lost some 
10,000 tons of oil.

The result of the incident was the convening of the 
1969 Conference at Brussels at which the Public Law Con­
vention was drawn up (International Convention relating to 
Intervention on the High Seas in cases of Oil Pollution 
Casualties),

The relevant provisions are-..contained in the Prevention 
of Oil Pollution Act 1971, which entered into force before 
the Convention itself did. The powers exercised by the
Secretary of State and the Minister are contained in S . 1 228
of the Act.

The Minister’s power to give directions under the Act 
is exercisable only in relation to United Kingdom citizens

29or corporations. But this power to undertake operations 
with respect to the ship itself is applicable also to 
foreign shins if he issatisfied that there is "grave and

30
imminent danger of oil pollution".

Under the Act the powers of intervention may be exercised
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following an "accident" to a shin - defined as "the loss,
31

stranding, abandonment of or damage to a ship. The
Convention is more specific and lists the.different kinds
of "marine casualty" which bring the powers into operation.

TheConvention provides that damage to a ship (or the
threat of damage) is,^sufficient to allow the use of the
powers of intervention, whereas the Act refers only to

32
damage to a ship.

Before any protective action may be taken a fairly 
elaborate proceedure of consultation and notification of 
interested parties is required hy the Convention (article 
III), the Act on the otherhand imposes no duty on the 
Minister to consult the state against whose ship it is

33
proposing to take action or to notify anybody at all.

Another important difference between the two instruments 
is that the Convention specifies the "interests" which are
to be protected from oil pollution by the exceptional

34measures of intervention permitted (article II). The Act, 
on the other hand does not name any particular kind of 
damage that it aims at preventing and there is no scale of 
values to assist the Minister in deciding on the degree of 
forcible action to be taken where the threatened damage 
is, say, to a recreation area, on the one hand, or to a 
commercially valuable oyster bed on the other.

(3) Civil liability:
(a) Common Law

At Common Law the owner of property damaged by poll­
ution may have the right to sue the person who has caused 
the damage in nuisance, negligence or trespass. The 
plaintiff in an action resulting from oil pollution will
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generally be the owner of the foreshore or of coastal 
fisheries.
(b) The. Merchant:..pipping (Oil Pollution). Act 1971

The Merchant Shipping (Oil Pollution) Act.1971, places
near-absolute liability on a shipowner for any damage in the
United Kingdom caused by an escape or discharge of oil from 

35his ship. His liability covers the cost of preventive 
measures and of any damage in the United Kingdom caused by

36
an escape or discharge of oil from his ship. His liability
covers the cost of preventive measures and of any damage

37
such measures may have caused. The only defences are 
that the discharge of oil resulted from an act of war or 
from an "exceptional, inevitable and irresistable natural 
phenomenon" or was due wholly to the act of another individ­
ual (who was not the owner, servant or agent) done with 
intent to causée damage-or to the negligent or wrongful
act of an authority charged with the function ofimaintaining

38
navigational aids.

In order to ensure that the plaintiff receives what 
is due to him the S.10 of the Act requires compulsory 
insurance or other security, for all tankers, British or 
foreign, carrying a bulk cargo of more than 2,000 tons of
oil. Thus the Act provides a measure of financial protect­
ion to many victims of oil pollution damage, however, these 
will all be persons who suffer loss in spite of, or even 
because of the terms of the Act. These include persons 
suffering damage which comes within one of the exceptions 
to the Act, and for which the victim cannot therefore 
recover any compensation and persons who cannot obtain full 
compensation because the owner of the ship is either unable 
to meet all his obligations or has limited his liability
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under the.-Act and the damage suffered exceeds that, amount.
To provide compensation lor persons such as these the 
1971 International Convention on the Establishment of an
International rund for compensation for Oil Pollution

39Damage was set up. Part I of the Merchant Shipping Act 
of 1974 provides for its implementation in the United 
Kingdom.

The fund is also assistance to the shipowners them­
selves, if they inccur liability by virtue of the Merchant 
Shipping (Oil Pollution) Act I97I, they may recover from 
the fund that part or their total liability which exceeds 
an amount of 1,500 gold francs for each ton of .their 
displacement (or 125 million gold francs in all, if less) 
but which is not in excess of 2,000 francs per ton.

Ill YSrTElUELA'3 REGIME
(1) Introduction

The Environriiental policy. The Venezuelan experience:
Venezuela has the strong point of its economy in the

exportation of raw materials derived from natural resources,
which means a super-exploitation of nature with aims to
improve profits to meet the expenses originated for its
own dependent condition,

Venezuela .literally floats on oil, a fact, which not
only makes this country unique in Latin America but from
which it has gained international stature at the global
level. After 1973, Venezuela increased its oil revenues
approximately by four times to some nine billion U.S.ldollars 

41
per year.

Traditionally, in Venezuela the legislative policy 
to protect the environment against pollution has been
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spread in different statutes, but with very little admin­
istrative implementation towards the development of con­
servation programmes.

42
(2) The Constitution of the Republic of Venezuela;
(a) The Territory and Political Divisions

Article 7 : the National Territory is that which belonged 
to the Capitaincy General of Venezuela before the political 
transformation initiated in 1810 with the modifications 
resulting from treaties validly concluded by the Republic.

The soverignty, authority and vigilance over the terri­
torial sea, the contiguous zone, the continental shelf and 
the air space,-as well as the ownership and exploitation 
of property and resources contained within them, shall be 
exercised to the extent and conditions determined by law.

(b) Territorial Sea and Contiguous 3one
Artie i s the territorials sea of-thedRepublic of 

Venezuela, along itsicontinental and insular coasts has 
a breadth of 22 kilometres and 224 metres, equivalent to 
12 nautical miles measured from the base lines. The nat­
ional sovereignty in the territorial sea is exercised over 
the waters, the soil and subsoil and the resources therein.

^Vherever the limit established by this article over­
laps with foreign territorial waters, the question will be 
resolved through agreements, o r  other means recognized by 
International Law.

Article 3 : for the purposes of maritime vigilance and 
policing for the security of the Nation and the safeguard 
of its interests, a zone of 5 kilometres and 556 metres, 
equivalent to three nautical miles, contiguous to the
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territorial sea is hereby established.

(c) Jurisdiction over Merchant Shirs in the territorial 
seat
In relation with jurisdiction over merchant ships in 

the territorial sea, there is the practice in Latin Ameri­
can states of having no uniformity. Some states indeed, 
adopt the Anglo-American practice which asserts that a 
State’s jurisdiction overff&reign ships in territorial 
waters is absolute, although, as a matter of convenience 
and usage, thestate may disclaim jurisdiction in cases 
where only the internal order of the ship is involved, or
if they have no relation with the country and inhabitants

44
and do not disturb its tranquility,

rrance and other continental countries recognize as
a rule of law that such matters or disputes be left to the
jurisdiction of the flag state.

Therefore, the majority of Latin American states
adhere to the Continental approach.

Thus, the Bustamante Code, of the Convention on
Private International Law (Venezuela is part of this 

45
Convention), provides that "the obligations of the officers 
and seamen and the internal order of the vessel are sub­
ject to the flag, Article 281, and that the penal laws of 
the coastal state are inapplicable with respect to offences 
committed in territorial waters or in national air, or 
foreign merchant vessel or aircraft, if they have no relation 
with the country and its inhabitants and do not disturb 
its tranquility (Article 301).
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(3) Environmental Legislation?
(a) National Constitution

If a case of pollution of the sea occurs in the Vene­
zuelan coasts or Venezuelan territorial waters.the law
applicable will be the Venezuelan law; the National Con-

46
stitution in force establishes in its Article 106, as 
the state's obligation the defence and conservation of its 
natural resources within the/national territory and accord 
its exploitation to Venezuelans collective benefit,

(b) Statute of vigilance to prevent water pollution by oil
Under Venezuelan law exists the Statute of Vigilance

47
to prevent water pollution by oil. The main aim is to 
regulate hydrocarbon industry's activities, especially some 
aspects about its conveyance in land or near it.

Its exclusive end pursued is constituted in defence 
of the waters to protect the diversity of-public and private 
interests that obtain its developments and profits in that 
environment.

The said statute established a fine to those who did' nob
48

comply with its regulations. The liability varies accord­
ing to the importance of.the fault where satisfaction is
practically*' a comrensation for the resulting damage for49
the suffered pollution into the community's goods.

This statute is applicable to all kinds of pollution
coming from negligence or improvision in its industrial

50
activities. However, the fine established by this statute 
of vigilance does not enjoy criminal character, it is

51mainly a civil matter regulated by Administrative Law,

It stated that if a carrier.of oil does not have the 
standards established by the statute of vigilance will

83.



commit a serious fault even when it had not caused pollut­
ion, because the absence of the appropriate standards in 
the carrier of oil creates the potentiality of possible

52damages.
On the other hand even when the carrier of oil has 

the required standards but the technical efficiency is abé
sent, the fault will be in less degree but a fine will be

53imposed.
The prejudice that must be taken into account to 

impose the-fines are health riches and public bonvénience*s 
character.

The final fine's decision foryPQll.ption of the waters
by oil is not appealable but it could be heard by the admin-

5 k
istration if it is agreed that merltsifor revision exists.

But even when Venezuela had this special statute of 
vigilance and others for the protection of the environment 
in fact not much had been achieved in that sense.

(c) Organic Environmental Law
The new organic statute of environment in force since 

 ̂ 55loth June 1976, determines the basis to develop a policy
asserted under environmental principles.

This organic statute of environment fixes the main
policy to all other statutes and regulations concerned with

56
the environment's conservation. Its Article 2, stated
as public utility the environment's conservation, defence

57and improvement activities. Article 35» of the organic 
statute, estimates as limitations to the property the 
prohibitions and restrictions that are imposed to the 
benefit of nature,

58
Chapter V, Article 20 stated: "the following
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activities are agreed to cause harm to the environment.
"Direct or indirect activities that pollute or damage 
the air, the sea, the marine bottom,.soil and sub­
soil or to fall contrary upon fauna and flora."

59Chapter VI, of the said statute, established the 
sanctions to persons liable for damaging the environment.

The penalties are fines o t  privation of the liberties 
which are established in the special statute, the Ecologie 
Criminal Act.

The Venezuelan participation in International Law of 
the Sea and other Regional Agreements in which, will be 
in fact studied in the next chapter, (No. V).
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CHAPTER Y 
UNITED NATIONS CONFERENCES IN RELATION 
%VITH MARINE'POLLUTION

I THE FIRST; LAW OF THE SEA CONFERENCE
(1) Introduction

The earlist uses of the,oceans were easy to reconcile,
Navigation and Fishing were not incompatible, the amount
of waste disposed of in the sea increased and the regulations
of conflicting uses becomes more and more essential.
Gradually the uses of the seas increased and the regulation
and control of marine pollution became a necessity, a
recognisable element of international law. However this
was only since World War II.

In the past several centuries the high seas have been
regarded as open and free to all people. However from
Roman times up to the Renaissance, one empire after another
had claimed exclusive jurisdiction over vast areas of the
high deas. In 1609, from the fact of the Dutch protecting
their fishing industry against an English claim and the
claims of the Danes, G;rotious published his treatise in the
nature of a brief that the high seas are res communis, or

1
common:and open to all people.

Marine pollution is a global problem, but national 
legal systems cannot unilaterally regulate it beyond their 
territorial and contiguous zone,* without running to the 
well established principle of freedom of the seas. -States, 
have relied on the international control of pollution- 
causing activities outside these zones. Particularly if 
the effects of marine pollution on the living resources 
of the sea are considered, very few marine pollution
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problems can be considered matters of exclusively local 
interest.

Therefore, freedom of the high seas retains primacy 
as navigation is concerned but it is controlled by the 
international community mainly in
(i) specific treaties and conventions, and
(ii) in ma'jar areas of sea law that relate to pollution

control in a more general jurisdictional sense.2
Article 13 of the United Nations prescribes that the 

General Assembly shall initiate studies and make recommend­
ations for the purpose of encouraging the progressive develop­
ment of international law and its codification. Pursuant 
thereto, the Second QeneralyAssembly in 1947 set up the 
International Law Commission with the dual purposes of
"codification" and of "progressive development" of inter-

3national law. This aim jwas reached with the first law of
4

the Sea Conference in 1953f v/hich achieved agreement in 
codifying over 100 articles embodying such principles as 
the freedom of the high seas,, rights of innocent passage 
for surface vessels tlirough international straits and 
territorial waters, the right of vessels of all states to 
fish the high seas, the right of each coastal state to exploit 
the resources of its continental shelf contiguous to its
coast, the:right of landlocked states with respect to access

5
to the sea. In recognizing the coastal states' rights to 
the continental shelf, care was taken to make clear that 
the superajacent waters above the shelf and beyond the
coastal state's territorial sea "would remain a part of the

6
high seas".

The First U.N. Law of the Sea Conference:
As the control of marine pollution is concerned the
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1953 Geneva Convention added little to the existing 1954
?

Convention on Oil Pollution.

(2) The Continental Shelf Area
The Convention on the Continental Shelf 1958, which

was the result of the famous Truman proclamation of exclusive
United States jurisdiction and control of the resources of
the seabed and subsoil of the continental shelf off the8
coast of the United States on September 28th 1945, with 
precedents in Latin American practice in areas beyond the 
territorial seas for instance, Colombia in the 1919 Law
No. 120 concerning deposits of Hydrocarbons stated in

 ̂9 article 38:
"The Nation reserves the right to exploit deposits 
which are situated under the waters of the territorial 
sea, of the lakes and navigable waters. In order to 
enable the verification of the exploitation of these 
deposits, it is necessary that all contracts author­
izing such an.exploitation be confirmed by the congress"
This law was amended in 1923 by article 1? of law 14,

10
which provided ;
"For the3purpose of'article 38 of law 20 of 1919» concern­
ing deposits of hydrocarbons and of law 96 of I922, 
relating to fishing in the sea of the Republic, the 
term territorial sea shall be understood to refer to 
a zone of twelve marine miles around the coasts of 
the continental and insular dominions of the republic," 
Other, Latin American countries practice in relation 

with the Continental Shelf prior to 1945 v;ere Argentina
and Venezuela. Argentina enacted a decree' 1,236 of 1944:

11
"article 2 : the zones of the international frontier of
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the national territories and the zones of the ocean 
coasts, as well as the zones of the continental sea of 
Argentina, shall be deemed to be temporary zones of mineral 
reserves." 12

As in Venezuela, the Venezuelan Act of July 22nd 19^1 
there is a provision in which the term "continental shelf" 
is used for the first time, thus, this article states:

"Article 7, the exploration and exploitation of fixed 
fishing grounds in the continental shelf of Venezuela 
shall be subject to the prior authorization of the 
National Executive"•
"Article 8, outside the territorial sea of the contig­
uous zone the state shall determine those maritime 
zones over which it shall be responsible for the develop­
ment, conservation and rational exploitation of,the 
living resources of the sea contained therein, whether 
those resources are developed by persons of Venezuelan 
or foreign nationality".
This Venezuelan contribution was supplemented a year 

later in a treaty with the United Kingdom v/hich was con-
■ 13eluded on 26th February 1942. Article 1 of the said treaty 

"... the sea bed and subsoil outside the territorial 
v/aters of the High Contracting Parties ..."
As consequences of this proclamation it was evident 

that a new law of the sea would have to be developed. In 
addition to redefining the whole of sea law, the Inter­
national Law Commission and later the Geneva Conference

14
addressed itself to oil and nuclear pollution.

Coastal state jurisdiction over adjacent sea bed 
resources became customary lav; v;hen the Gonvention on the 
Continental Shell of the 1958 Geneva Conference came into

69.



force on June 10th 1964.
Responsibility for leasing, supervising and controlling 

exploitation activities, although not specifically ment­
ioned, was placed under the coastal state's jurisdiction 
and control.

The danger of pollution from operations for the explor­
ation and exploitation of the resources of the continental 
shelf were apparent, and although the operations creating 
the dangers of pollution often take place outside the limits 
of the territorial sea, the exclusive rights of the boastal 
state to control these activities on the continental shelf 
is recognized by article 2 of the said convention.

Article 5*1 and 5*7 of the Convention on the Continen­
tal Shelf cover pollution by oil as well as other forms of 
pollution. "Any Linjustifiable interference with navigation, 
fishing or the conservation of the living resources of the 
sea" as a result of exploration and. exploitation operations 
is forbidden and coastal states are obliged to undertake 
"all appropriate measures for the protection of the living 
resources of the sea from harmful agents'*, in the safety 
zones around installations for the exploration and exploit­
ation of the resources of the continental shelf.

15
As the Court, in the North Sea Continental Shelf cases, 

stated "... what confers the ipso Ĵ are title to the coastal 
state in respect of its continental shelf, is the fact that 
the submarine areas concerned may be deemed to be actually 
part of the territory over which the coastal state already 
has dominion in the sense that, although covered with water, 
they are a prolongation or continuation of that territory, 
an extension of it Linder the sea".
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(3) The- High Seas Area -
With respect to the regime applicable to the High Seas 

in the first law of the Sea Conference 1958, with reference 
to control of pollution in that area, it is necessary to 
make a distinction of two areas within the high seas, the 
contiguous zone and the high seas.
(a) The Contiguous Zone:

The contiguous zone was provided fe?r as a general
regime of international law for the first time in the
Convention on the Territorial Sea and the Contiguous Zone

16
adopted in Geneva on April 1958, in article 24, 1(a).

As far as the deliberations of the International Law
Commission, the article 24, (a) is concerned the word
"sanitary" v/as intended to be limited to disease, as well
it must be noted that the pollution control granted in

17the said article 24 is strictly limited.
As International Law is developed by the practice of 

states, it v/ill be more deeply studied in reference to the 
approach given in the Third United Nations Law of the Sea 
Conference about the zonal pollution control in International 
Law in chapter V.

(b) The High Sea Convention;
The Convention on the High Seas concluded in 1958,

contains the following articles concerning pollution of the
13

seas, article 24.
In 1956 the Report of the International Law Commission

on the Law of the -Sea part II of which dealt v/ith the "High
Seas" contained the following article on "Pollution of the 

19High Seas".
Article 43, which was the same adopted in the Geneva
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Conference 1953» and the Commission commented with refer­
ence to that article :

"Water pollution by oil raises serious problems: 
danger to the life of certain marine species, fish 
and birds, pollution of ports and beaches, fire risks. 
Almost all maritime states have laid down regulations 
to prevent the pollution of their internal waters and 
their territorial sea by oils discharged from ships.
But these special regulations are hdearly inadequate ..." 
By the time the Geneva Convention on the High Seas 

was concluded the London Convention for the Prevention of 
Pollution of the Sea by Oil 1954, was not yet in force.

The high seas refer to the waters that lie beyond the 
outer limit of the territorial sea, article 1 of the Con­
vention on the High Seas, signed at Geneva 1958, "the term 
high seas" means all parts of the sea that are not included 
in the territorial sea or in the internal waters of a state,. 
National jurisdiction approaches zero in time of peace 
although certain regulations have been agreed upon by 
states to ensure safety of navigation to minimize the risk 
of accidents and to provide assistance to vessels in distress. 
Nations have also agreed in the interests of preventing 
pollution, in other words freedom of the seas was governed 
by minimal restraints accepted by maritime powers in the 
interests of safeguarding all users and interested parties,

(c) Hot Pursuit:
Another important development in the Geneva Convention

1958» was the article 2 3 of the Convention on the High Seas,
20

about the right of Hot Pursuit, which being a rule of 
International Lav/ since the Hague Conference of I93O,
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had been again approved by the states, thus giving it the 
stature of a Rule of Positive International Law.

The Commentary of the International Law Commission with 
reference to the right of Hot Pursuit; "(2) the rules, laid 
down above are all in conformity with those adopted by the 
Hague Conference". However, the article adopted by the 
Commission differs from that of 1930 on two points only:
(i) The majority of'the Commission agreed that the right 

of hot pursuit should also be recognized v/hen the 
ship is in a zone contiguous to the territorial sea, 
provided such pursuit is undertaken on the ground of 
violation of rights for the protection of v/hich the 
zone v/as established

and
(ii) that the right of hot pursuit may be exercised only 

by warships and government service specially author­
ized by the flag state to that effect. •
Other characteristics of hot pursuit, under the said 

article 23 is that
(a) the foreign ship be within the territorial (v/aters)

sea when the pursuit begins
(b) Hot pursuit must be continuous
(c) if the foreign ship is within a contiguous zone, the

pursuit may only be undertaken if there has been a
violation of the rights for the protection of which 
the zone was established

(d) the right of hot pursuit ceases as soon as the ship
pursued enters the territorial sea of its ov/n country 
or of a third state.
Famous cases of Hot Pursuit into the high seas are

22
the Church & Hubbart, insuring territorial security, the
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23
famous I ’m alone on March 22 1929» -and over the years 
there has been a Droadening of the zone from within which 
hot pursuit is permitted to commence.

II THE SECOND UNITED NATIONS CONFSRSINFCS OF THE LAW OF§4 '

THEHSBA I960
At the:end of the 1953 conference, and due mainly to

the failure to achieve some important goals, such as the
agreement on a breadth for the territorial sea, and some 
aspects oftthe regime applicable to fishing and the conser­
vation of the living resources of the High Seas a Second 
Conference was called by the General Assembly to implement
the Resolution for the Convening of the Second United

26
Nations Conference on the Law of the Sea.

Unlike the first conference, the second conference 
saw no proposals which envisaged the three-mile limit as 
the maximum limit for all states. The two ‘-'camps” were 
those of the “twelve-milers” and those of the "six-milers” 
taking those figures representing maximum limits. However 
the conference failed to adopt any proposal on the two 
questions before it namely the breadth of the territorial 
sea and of fishery limits. Thus a third conference was 
advocated in the closing stages of the conference.

III CONTRIBUTION OF THE MALTESE PROPOSALS IN THE PROTECTION 
OF THE SEA RESOURCES;

(1) The Proposal
The development of technology has made it possible to 

exploit the resources in the soil and subsoil of the Cont­
inental Shelf, an area which until 19^5 was subjected to 
the High Seas regime. Technology makes it possible to carry
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out a more complete and sophisticated exploitation of 
marine resources. This exploitation is dangerous because 
it can become harmful and destructive. The Grotion idea 
that marine resources could not be exhausted, has been 
proved wrong with time. The population explosion and their 
urgent economic needs, as well as the growing scarcity of 
land based resources make it all urgent for states to rely 
on sea resources. As a result of this, it is the growing 
concern of the international community for the protection 
of the marine environment from pollution which means 
limitations to the freedom of the High Seas.

In view of the new development of technology and the
growing interests of the coastal states, mainly the developed
nations, in August I967, Mr. Arvid Pardo, Maitage Ambassador
to the United Nations, launched in the General Assembly
what amounts to an international movement to centralise
management of the ocean's resources, as a means for redis%
tributing the world's wealth and assure that the seabed is

27used only for peaceful purposes.
In its note verbale to the Secretary General the 

Permanent Mission of Malta proposed the inclusion in the 
agenda of the twenty second session (I967) of the General 
Assembly an item entitled "Declaration and treaty concerning 
the reservation exclusively for peaceful purposes of the sea 
bed and the ocean floor, underlying the seas beyond the 
limits of present national jurisdiction and the use of their 
resources in the interest of mankind". In the memorandum 
which accompanied the note verbale the Maltese proposal 
pointed out that "the seabed and ocean floor beyond the 
territorial waters and the continental shelves had not 
yet been appropriated for national use because of their
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innaccesibility and because their Æof-defence purposes 
or economic development had not been technologically 
feasible” .

It was time to declare the seabed the ”common 
heritage of mankind" and promptly draft a treaty incorp­
orating the principles that "the seabed and the ocean floor, 
underlying the seas beyond the limits of present national 
jurisdiction are not subject to national appropriation in 
any manner whatsoever."

"The exploration of the seabed and of the ocean floor 
underlying the seas beyond the limits of present nat­
ional jurisdiction, shall be undertaken in a manner 
consistent with the principles and purposes ofthe 
Charter of the United Nations".
"The use of the seabed and the ocean floor ... and 
their economic exploitation shall be undertaken with 
the aim and safeguarding the interests of mankind.
The net financial benefits derived from the use and 
exploitation of the seabed and of the ocean floor 
shall be used primarily to 'promote the development 
of poor countries."
"The seabed and ocean floor ... shall be reserved 
exclusively for peaceful purposes in perpetuity,"

(2) Implications within the United Nations
The significance of this proposal within the United

Nations caused that the General Assembly adopted on
23

6th October 196?, the examination of the question of the 
reservation exclusively for peaceful purposes of the sea 
bed and the ocean floor, and the subsoil thereof, underlying
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the high seas, beyond the limits of national jurisdiction, 
and theuse of their resources in the interests of mankind.,
In I96S on 21st December four General Agse.mbl:/ resolutions 
were adopted *.
(1) d'he Resolution on the Establishment of the Seabed 

Committee (General Assembly resolution 246? A (XXII)).
(2) The Resolution on Prevention and Control of Marine 

Pollution (Général Assembly resolution 246? B (XXIII)): 
this resolution called for the Secretary General to 
make a study in order to clarify all aspects of protect­
ion of the living and other resources of the, seabed,
the superadjacent waters and the adjacent coasts 
against the consequences of pollution and other harm­
ful effects arising from exploration and exploitation 
to submit a report thereon to the General Assembly and 
the■Geabed Committee.

(3) The Resolution on ütudy on an Appropriate International 
Machinery (General Assembly resolution 2467 C (XXIII)).

(4) The Resolution on the International Decade of Ocean 
Exploration (General Assembly resolution 246? D (XXIII)) 
In 1969 during the 24th Session of the General Assembly,

a resolution originated in a draft resolution by Malta, was 
adopted with amendments of the,original Maltese nrooosal,'

 ̂29the convening of a conference on the Lav/ of the Sea, the 
third conference on the lav/ of the sea to review particularly 
the regimes of the high seas, the continental shelf, the 
territorial sea and contiguous zone, fishing and conser­
vation of the living resources of the high seas, in order 
to clarify the definition of the area of the seabed and 
ocean floor beyond the limits of national jurisdiction in 
the light of an international regime for that area.
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During the 25th Session of the General Assembly 1970
the resolution on the Declaration of Principles governing

30
the Deep Ocean Floor was adopted on l?th December.
(General Assembly resolution 27.49 (XXT). The declaration
was composed of 15 provisions. The most important for our
present study, are:
(I) The deep ocean floor, the seabed and ocean floor and 

the subsoil thereof beyond the limits of national 
jurisdiction and the resources of the area are the 
common heritage of mankind.

(9) An international regime, including international
machinery,sshall be established by an international 
treaty. The regime shall provide for the orderly and 
safe development and rational management of the area 
and itsrresources and for expanding opportunities to 
ensure an equitable sharing in the benefits, taking 
into particular consideration the interests and needs 
of the developing countries, whether land locked or 
coastal,

(II) States shall take appropriate measures for the adoption 
.and implementation of international rules, standards
and proceedures for (a) the preventation of pollution, 
contamination and other hazards and of interference 
with the ecological balance of the marine environment,
(b) the protection and conservation of natural resources 
and the prevention of damage to the flora and fauna 
of themmarine environment.

(12) States shall pay due regard to the rights and legiti­
mate interests of coastal states, as well as of all 
other states, which may be affected by such activities. 
Consultations shall be maintained with the coastal
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states concerned with a view to avoiding infringe­
ment of such rights and interests.

(14) Every state shall be responsible for ensuring that
activities under its jurisdiction shall be carried out 
in conformity with the international regime. The same 
responsibility applies to international organizations 
and their members. Damage caused by such activities 
shall entail liability.
Thèse -principles adopted by the General Assembly 

reflected the fact that there was^an international area 
beyond that of national jurisdiction even when its precise 
delimitation and legal regime were to be determined.

Another important resolution was adopted by the General 
Assembly on 13th<.December I969 (UNARES 2566 XXIV) .
Promoting effective measures for the prevention and control 
of marine pollution. Under this resolution, the Secretary 
General was requested with special reference- to the forth­
coming U.N. Conference on theHuman Environment,
(1) to review harmful chemical substances, radioactive 

materials and other wastes which dangerously affect 
the marine environment and coastal areas,

(2) to review the activities of states, specialized 
agencies and intergovernmental organisations dealing 
with prevention and control of marine pollution includ­
ing suggestions for more comprehensive action and 
improved co-ordination,

and

(3) to seek the views of Member States on the desirability 
and feasibility of an international treaty on the sub­
ject, From 1967 with the proposal of Dr. Aiurd Paido, 
till during the coming years of I963-I970, the idea
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that the deep ocean floor being the common heritage 
of mankind should be utilized for the benefit of all

31
mankind became almost accented.

IV THE THIRD B Æ ,  LAW OF THE SEA CONFERENCE:
(1) Organizations and Committees

Resolution 27500 (XXV) adopted the convocation of a
law of the Sea Conference in 1973 in New York and then...in

32
Caracas from June to Auguast 1974, the sessions were held,
the last one took place in New York from May to July 1977.

33
The conference organized three main committees:

The first committee was concerned with the international 
regime and machinery for the seabed beyond the limits of 
national jurisdiction.

The second committee had the broadest mandate, embrac­
ing nearly all of the traditional law of the sea subjects. 
These included issues regarding the territorial sea, straits 
and high seas, as well as the economic zone including liv­
ing and non-living resources, the continental shelf and 
access to the sea.

The third committee was concerned with pollution and 
with scientific research and transfer of technology,

(2 ) The Territorial Bea and Economic 3one
The different provisions on the territorial sea sub­

mitted by the various participants at the Caracas and 
Geneva sessions of the third conference were in agreement 
that the sovereignty of a coastal state should extend over
the air space and the seabed above and below the territorial 

34
sea.
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Historic waters are also recognised as being a potential 
part of the the territorial sea, thus giving recognition 
to the fisheries case principle•'hThe major conflict at 
the conference was between those who favoured the "A" formula 
which would permit each state to establish a territorial 
sea up th a breadth of 12 nautical miles, and those favour­
ing the "B" formula which could comparably allow a 200 mile

34a
territorial sea.

/
Bo a new trend in International Law emerged a 12 mile . 

territorial sea coupled with a 200 mile economic zone in 
which a coastal state would have an imperium soverignty 
therefore, a change from the old "three mile limit" was long 
overdue, the cannot shot rule ceased to have practically 
more than tv/o generations ago.

An economic zone up to 200 miles also appears to have 
been given approval. A notable characteristic of the 
conference was the view of the U.S.A. which-in the course 
of the conference took unilateral action by oroclaiming a

J4b
200 mile fisheries zone, with effect from March 1st 1977.

(3) The Continental Shelf;
The 1958 Convention inprecisely defined the continen­

tal shelf as covering, "the seabed and subsoil of the sub­
marine areas adjacent to the coast but outside the area of 
the territorial sea, to a depth of 200 metres or beyond 
that limit, where the depth of the superadjacent waters 
admits to the exploitation of the natural resources".

This definition does neglect the technology ofdthe 
1970's or for the year 2000 and beyond.

The 200 mile economic zone would protect and assure 
a state control within its area and it seems likely that
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in the case of the natural extension of the shelf beyond
the 200 mile limit a wider jurisdictional control would

35
be granted to states desiring it.

(4) The Right of Innocent Passage
In the new development of the Law of the Sea, the 

Law of the Sea, the right of innocent passage, as defined 
in the 1953 Territorial Sea Convention (art 14-23) Section IIIj 
were revised, particularly in the new trend>towards a 
12 mile territorial sea. This affects particularly the 
more than 100 international straits currently in use that 
are more than six but less than 24 miles in breadth.

Under International Law, cthe English Channel, the 
Straits of Gibraltar and other key passages for international 
travel includes areas not subject to national control. With 
a IZ.imile territorial sea, areas formerly viev/ed as high 
seas would, under the current approach no longer necessarily 
be subject to unimpeded rights of transit. Especially 
affected would be submerged transit by submarines and air­
craft overflight, neither of which is permitted as inno—

36
cent passage.

In the same way, the passage of certain types of vessels,
nuclear submarines navigating on the surface and oil tankers
and supertankers which are frequently cited examples, might
be denied passage by reason of a declaration of inherent

36a
non-innocence by the relevant coastal state.

(5) Committee III:
Care of the marine environment and its exploration for 

scientific purposes, as well as the transfer of technology 
from the developed to the develooing countries were the
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main subject areas handled by the Third Committee. There 
was no conflict among states concerning this problem of 
the preservation of the marine eo^vironment since the 
prevention of marine pollution is the common interest of 
all.

The alternatives debated have now been included in 
the informal negotiating text adopted at the Geneva Session 
in May 1975*

The first chapter, General Provisions sets out the
basic legal obligations to protect and preserve the marine 

37environment. These articles provide in part*
States have the obligation to protect and preserve 

all the marine environment.
States have the sovereign right to exploit their nat­

ural resources pursuant to their environmental policies 
and they shall in accordance with their duty to protect 
and preserve the marine environment, take account their 
economic needs and their progranmes for economic develop­
ment .

States shall taker-.all measures consistent with this 
Convention to prevent, reduce and control pollution of the 
marine environment from any source using for this purpose 
the best practicable means at their disposal and in accord­
ance with their capabilities, individually or jointly, 
as appropriate and they shall endeavour to harmonize 
their policies in this connexion.

States shall take all necessary measures to ensure 
that marine pollution does not spread outside their nat­
ional jurisdiction and that activities under their juris­
diction or control are so conducted that they do not cause 
damage by pollution to other states and their environment,
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nor cause pollution beyond the areas where states exer­
cise sovereign rights in accordance with this Convention.

These articles deal with all sources of pollution of 
the marine environment.

38
The second chapter sets out obligations to formulate 

and elaborate international rules, standards and recommended 
practices and procedures for the prevention of pollution, 
to cooperate in eliminating the effects of pollution and 
preventing or minimizing damage and to cooperate in scienr- 
tific research and data exchange programmes (negalty) 
regarded oollution and its remedies.

Chapter three, contains broad provisions on the 
promotion of scientific,educational, technical and other 
assistance to developing countries for the preservation of
the marine environment and the prevention of pollution.

40
Chapter four, obliges states to "endeavour as much 

as is practicable" to monitor pollution of the marine environ­
ment and to report the results to the UN Environmanr 
PrograiiUiLe or any other competent organization "which should
malce them available to all states".

41
Chapter five, provides that states,, "shall as far as

practicable assess the potential effects of activities on
the marine environment" where there are "reasonable grounds
for expecting that they may cause ■ substantial pollution of
the marine environment.

42
Chapter six, regarding standards to prevent, reduce,

and control marine pollution raises perhaps the most diffi—
42

cult issue in this section. It provides that states "shall 
establish ... international rules and standards and recommened 
practices and proceedures" regarding pollution from explorat­
ion and exploitation of the seabed (continental shelf) and
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from installations under their jurisdiction, shall endeavour 
to establish as soon as possible such global and regional 
measures regarding ocean dumping, pollution from atmos­
pheric sources and from land based sources, talcing into 
account characteristic regional features, the economic 
capacity of developing countries and their need for economic 
development.

In the case of pollution from land based and atmos­
pheric sources, states are required to establish national 
laws and regulations "taking into account internationally 
agreed rules, standards and recommended practices and

43procedures.
A coastal state with respect to seabed exploitation 

in its economic zone, and a flag state with respect to 
seabed exploitation and its economic zone, and a flag state, 
with respect to vessels flying its flag, would be obliged 
to carry out the relevant environmental duties and would 
have the right to impose more stringent environmental meaa 
sures than those required by the duty to respect international 
standards.

Three exceptions, however, to this jurisdictional 
approach to environmental standards for vessel source 
pollution are suggested in articles I9 and 20 of the single 
negotiating text:
(1) Qîimping of wastes and other matter within a zone as 

yet unspecified distance from the coast would require 
the express approval of the coastal state.

(2) It appears that the coastal state would be permitted 
to establish "more effective" standards for useful 
source pollution in its territorial sea provided they 
do not have the practical effect of hampering innocent
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passage. There is an apparent inconsistency of in­
tent with article 18 in the Committee II text, which 
would exclude ship design, construction, manning 
and equipment from coastal state regulation.
Part III, article 20(4) and (6) proposed two kinds of 

''special areas". One based on oceanographical and ecologi­
cal reasons requiring "special mandatory measures". For 
recognition of such areas the coastal state will have to 
apply to the "competent international organization".

Chapter seven deals with the general approach of 
relying on the state conducting the activity to enforce
international standards, as judical and practical questions

44
arise with respect vessels.

V REGIONAL AGREMENTS AGAINST POLLUTION:
(1 ) North Sea .Area: U.K. participation

The first step towards achieving regional cooperation 
on pollution matters was the convention concluded in I969, 
entitled the BONÎT Agreement for Cooperation in Dealing with

45Pollution of the North.Sea by Oil.
The agreement was signed and ratifiedfby Belguim,

Denmark, France, Germany, the Netherlands, Norway, Sweden
and the United Kingdom. The agreement provides that parties
will exchange information on competent authorities in each
nation to receive reoorts of pollution as well as on new

46
methods for combating pollution. The North Sea is divided 
into eight zones of resoonsibility, six assigned to individ-

47ual nations and two assigned jointly. Parties undertake 
to request that masters of ships and pilots of aircraft 
registered in their countries report accidents likely to 
harm the coasts or other areas of interest to one or more
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parties. Each zonal authority is responsible for assess­
ing the 1extent of pollution, as well as the direction and 
speed of drift, and it must immediately inform other 49
parties of its findings and what actions it is.taking. If 
a nation does choose to deal with a pollution problem, it 
may call upon the assistance of other parties, who must

50
use their "best endeavors" to provide such assistance.

A further more substantial step v/as taken with negot- 
iation:Of a convention establishing civil liability for 
international oil pollution damage in the North Sea, the 
Convention on Comoensation for Oil Pollution Damage from

51
Offshore Operations, it was negotiated in London in I976
and-put forward for-, signature in May 1977. Until now, the
Netherlands, Norway, Sweden and thefUnited Kingdom have 

52
signed it. In order for the convention to come into force, 
it must be ratified by four countries, and imolementing

'  53legislation must be drafted by each of the parties.. The 
convention provides for the strict liability of offshore 
operations for damage caused by oil released in the course

54
of offshore operations. Parties to the convention may 
set maximum levels of liability but the maximum may be no

55less than ;̂ 35 million, rising to ;̂ 45 million in May I982. 
Claims for damage may be brought in the courts either of
the state in which the pollution originated or of the state

56
in which the damages occurred. Offshore operators must be
required to take out insurance necessary to meet their

57
potential liabilities.

On February 15th 1972 at Oslo, was signed a Convention
for the Prevention of Marine Pollution by Dumping from

58
ships and aircraft, by Belguim, Denmark, Finland, France, 
Federal Republic of Germany, Iceland, Netherlands, Norway,
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Portugal, Spain, Sweden and the United Kingdom, in other 
words states bordering the North-east Atlantic.

The article 14 of this Convention made special refer­
ence to pollution caused by oil, thus'""The contracting 
Parties pledge themselves to promote within the competent 
specialized agencies and other international bodies, measures 
concerning the protection of the marine environment against 
pollution caused by oil and oily wastes, other noxious or 
hazardous cargoes, and radioactive materials".

Another important voluntary agreement in the North
■Sea Area, in the orivate sector was the Offshore Pollution

. 59Liability Agreement 1974, (known as OPOL) whereby the
operating companies agreed to accept strict liability for
pollution damage resulting from the storage or escape of
oil and for the cost of remedial measures, uo to a maximum

60
of 025 million-per incident.

At first OPOL (which came into effect on May 1st 1975
for an initial duration of 6 years, continuing thereafter
from year to year) applied to offshore facilities within
U.K. continental shelf waters but has subsequently been
extended to Denmark, West Germany, France, Ireland, Holland 61
and Norway.

(2) Caribbean Sea Area: Venezuelan Participation
The Caribbean Sea is surrounded by many Latin American 

countries Mexico, Colombia, Venezuela, Panama, Santo Domingo, 
Cuba and other countries such as Trinidad and Tobago and 
Guyana. Since 1945» Latin American concerted action on Law 
of the Sea with a list of multilateral meetings. These 
meetings have been held at the regional level, through the 
organs of the Inter-American system and of the Organization
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of American States and also through the few conferences • 
to which participation has been limited to Latin American 
countries.

As far as 1954 an important InterrrAmerican conference 
was held in Caracas, Venezuela, in relation with the "Con—

62
servation of Natural Resources".

The only project before the working group at the out­
set of its deliberations was an Ecuadorean proposal under 
which the tenth Inter-American Conference would have stated 
that :

"the soverignty and jurisdiction of each of the 
American reparian states shall extend to the sub­
marine continental and insular shelf off the continen­
tal and insular coasts of their territories, regard­
less of the.depth of the ocean above the said shelf, 
and to the existing natural resources, or those that 
may be discovered therein and in the waters above," 
"that such national sovereignty and jurisdiction 
shall include an area of 200 marine miles reckoned 
from the outermost points of the coast as the most 
adequate means of preserving and facilitating the 
conservation and utilization of the natural resources 
of each state."
"that, consequently, it shall be the duty of the 
reparian state to supply the legal, regulatory and 
technical measures for the conservation and prudent 
utilization of the natural resources now existing or 
those that may be discovered in the said areas under 
its sovereignty, for its own benefit, the benefit of 
the hemisphere and the community of nations."

"this declaration shall not affect the legal status
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of the waters of the sea for innocent navigation."
However, following extended discussion in the working

group, sweeping modifications were made in the proposed
broad pronouncements of the Ecuadorean proposal relating
to sovereignty and jurisdiction over the continental shelf
and the waters above it so that, instead, the resolution
recommended for adoption reaffirmed the interest of the
American States in the national declarations or legislative
acts and reaffirmed that reparian states have a vital interest
in measures for the conservation and prudent utilization of
of the national resources in the areas mentioned. This
resolution as modified was adopted by the committee and in

63
turn by the Conference.

64
The Declaration of Santo Domingo 1972 :
C On the initiative of Venezuela, thirteen Caribbean 
countries met informally in 1971 in Caracas, to discuss 
Caribbean cooperation regarding matters as transport, tourism, 
trade and the sea. The Oomnuniaue issued by this meeting 
called for a specialized conference of the-.Caribbean States 
on Problems of the Sea.

The preparatory meeting of the said Conference took 
place in Bogota 1972. The Conference took place in Santo 
Domingo in 19/2, attended by 15 Garib'oean States ond helc 
at ministerial level. Tvo thirds of the Latin Amerlorn

65states participated in it, forming a group in the region.
The Declaration distinguishes between territorial66

osa and oatrimonial sea. The territorial sea has an exten­
sion of 12 miles, from the baseline, and foreign vessels66
have the right of innocent passage in that zone. The patri­
monial sea includes sovarign rights over the natural resource; 
in the waters, soil and.subsoil of a zone not exceeding
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67
200 miles from-tlie ba-eline. - In-this zone-, ■■ the--Goastal
state has the right to--rule on scientific research and

68
prevention of pollution, and the freedom., of navigation 
and overflight, laying of submarine cables and. oipelines

69
remain unaffected.

The Declaration is different from those adopted in
Santiago in 1952 and in Kontenideo and Lima in 1970, in
relation with the separation between the territorial sea

70
and the functional zone up to 200 miles.

The Declaration of Santo Domingo is important because
it deals not only with territorial sea and patrimonial 
sea, but with other law of the sea issues as well. It 
embraces provisions of the Continental Shelf, the internat­
ional sea bed, the high seas, pollution and regional cooper­
ation .

The Declaration made reference to the importance of 
’"adopting a common policy vis a vis the problems peculiar 
to the Caribbean Sea relating mainly to scientific research, 
pollution of the marine environment, conservation, explorat­
ion, safeguarding and exploitation of the resources of the 
sea.

%is Declaration represents the position of the majority 
of the Caribbean States, since ten states, Colombia, Costa 
Rica, Guatemala, Haiti, Honduras, Mexico, Nicaragua, Domin­
ion Republic, Trinidad and Tobago, signed it, representing 
two thirds of the group.

VI INTERNATIONAL MARITIME CONSULTATIVE ORGANIZATION (IMCO)
(1) Creation and purposes

Recognizing a need for a permanent international organ­
ization to coordinate maritime affairs, the United Nations
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Economie and Social Council, approved the recommendations
of its Temporary Transport and Communications Commission
in June 1946 calling for such an organization, which after
two years of these recommendations culminated in Geneva at
the United Nations Maritime Conference (19th February to
6th March 1948) where the convention creating the Intergov-

71
emmental Maritime Consultative Organization was approved.

Some of the reasons for the creation of this particular 
International Organization can be summarised as follows:
(1) Functional needs of commerce and navigation (shippers, 

shipowners and seamen).
(2 ) Instances of disaster (all segments of maritime industry, 

including insurers, general public, governments).
(3 ) Exigencies of warfare (governments temporarly assum­

ing far reaching control over all ships),
(4) Trust and requirements of new technologies (ship-builders, 

shipowners, seamen, national maritime bureaus, other 
international organizations).
It was 6th January that the first official meeting of 

IKCO could be held, when the. requisite of 21 states had 
become parties.

Emerging from this array of issues IMCO has in practice 
been limited almost solely to the resolution of technical 
issues involving standards pertaining to ship construction, 
navigation procedures, carriage of goods, safety practices, 
training of merchant mariners and prevention of ocean 
pollution.

A summary of the issues with which IMCO has been con-
72

corned are as follows :
(1) The regulation of sea traffic to increase safety

navigation (including the establishment of perform-
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ance specifications for navigation equipment. ■
(2) Facilitation of maritime traffic standardization of 

forms and procedures for ports and harbours, loading 
unloading and shipping.

(3) Questions of general marine pollution. IMCO is the 
administrative centre for the U.N., PAO, UNESCO, W:0, 
IAEA and GESAîvlP.

(4) Prevention of oil pollution damage and the technical 
and economic studies of oil tanker to prevent pollu­
tion .

(5) Advancement and coordination or oceanographic research.
(6 ) Development or operational requirements for the use or 

satellites in navigation as well as radio communications 
purposes.

(7) Revision of the. Maritime Distress System to increase 
safety and make maximum use of modern technological 
advances.

(3) Setting of safety requirements for Ocean Data Acquisi­
tion Systems, life saving appliances and fishing vessels 
and gear.

(9) Organization of search and rescue operations.
(1 0 ) Training of Master, Officers and seamen.
(11) Carriage of dangerous goods,
(12) Regulation, testing and evaluation of container trans­

port and other innovations in shipping,

(2) The IMCO legal and technical regimes
(a) to prevent or minimise deliberate pollution from ships 

in consequence of their "routine" operations,
(b) to prevent or to minimize by a wide range of protective 

measures pollution emanating from ships, casualties
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or other accidents.
(c) to define and distribute the liabilities for coastal 

pollution which has taken place and to assure compen­
sation to its victims.
The treaties regimes Vvhich fall into the first category 

namely of assuring that the routine operations of ships 
will not pollute coastal or other v/aters are :
(1) The International Convention for the Prevention of

Pollution of the Sea by Oil, 1954 with its amendments
73

adopted in I969 and 1 9 7 1•
(2) The International Convention for the Prevention of74

Pollution from Ships 1973.
In the second category of treaties and other instru­

ments devoted to the prevention of accidents or the subse­
quent dealing with accidents resulting in pollution or the 
threat thereof are:
(1) The International Conventions on Safety of Life at

Sea, i960 and 1974 with relevant amendments to the
75former treaty.

(2) % e  International Regulation for Preventing Collisions 
at Sea, i960 (not a treaty) and the Convention on
the International Regulations for oreventing collisions

76
at Sea, I9 7 2.

77(3) The International Convention on Load Lines, i9 6 0.
(4) Shios Routing and Traffic Seoaration Schemes (not a

78
treaty).

(5) The Convention relating to Intervention on the High
Seas in cases of Oil Pollution Casualties, I9 6 9, with

79Protocol of 1 9 7 4.
(6) The Conference to prevent pollution of the sea from

30
ships of 1 9 7 3.
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Finally, the third category of conventions regulating 
liability and. compensation for damage from oil; pollution 
from ships comprises:
(1) The International Convention on Civil Liability for

81
Oil Pollution Damage, 1 9 6 9.

(2) The International Convention on theiSstablishment of
an International Fund for comoensation for Oil Pollution

82
Damage 1971-

(3 ) Convention on Civil Liability for Oil Pollution Damage 
■ resulting from Exploration and Exploitation of Seabed

83
Mineral Resources 1977 -

(3) Other Legal Considerations
-----------------   ̂ , 84

The rTorrey Canyon" disaster of 1967, emphasized in
a very dramatic way the increasing risk of serious oil 
pollution resulting from accidents to ships, particularly 
tankers. This accident brought to the international commun­
ity the need for speedy and effective action to deal with 
the tiireat of massive pollution of the sea by oil tankers. 
Consequently asthe Torrey Canyon accident involved pollu­
tion by oil, the reaction within IMCO’ was, at first, con­
fined solely to the problems created by marine pollution 
by oil. But after it soon became clear that no effective 
scheme could be evolved if attention were paid solely to 
pollution caused by oil. IMCO therefore,directed its 
attention in both the technical and legal fields to the 
problems of marine pollution arising from shipborne cargoes 
other than oil, pollution arising from the use of the marine 
environment by ships and other devices and to pollution 
from the-exploration of the oceans and the oceans floor and 
exploitation of the resources of the marine area.
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It has been proclaimed by the International community 
with the developments of tne Law of the Sea that states 
should accept international standards for.the protection 
of their most vital coastal interests rather than find their 
ovm statutory solutions. One reason, is that a major source 
of oil pollution of any body of coastal water is ships, 
the function, direction and control of which are par excell­
ence international. Another is that pollution of water like 
water itself is mobile and the marine environment is in a
sense of unity. It is stated in the words of principle 2i

85
of the Stockholm Declaration, "States have the respons­
ibility to ensure that activities within their jurisdiction 
or control do not cause damage to the environment of other 
states or of areas beyond the limits of national jurisdic­
tion.
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CHAPTER VI 
CONCLUSIONS

The quantity of oil entering the oceans from transport­
ation related sources has been increasing every year. Given 
future increases in production and transport it is possible 
that transportation related imputs will continue to increase

1
despite theccurrent interest and activity in control measures.
Thus the crude “oil explosion”, whereby the annual quantities .
carried have almost trebled in the last decade has in turn
aroused international concern regarding the quantity of
oil unnecessarily disposed of into the sea by tankers in
their everyday operations. The Load on Top system was
developed to reduce this form of pollution. At the present
time it is estimated that 80% of the world's crude oil

2
tanker tonnage operates under LOT. We have seen the drastic 
consequences of oil pollution: oil can kill marine life 
directly through a variety of mechanisms, eg. coating and 
asphyxiation, poisoning, and it may have harmful indirect 
effects, including destruction of food sources, reduction 
of reproductive succès. The prevention of the increase of 
oil pollution requires then a unilateral solution, inter­
national political will, and International Responsibility 
to abate the problem. .'Every day which passes without 
affirmative action increases' the risk, that sooner than 
later, the limits of the assimilative capacity of the oceans 
will be reached.

Since the ^brrey Canyon disaster, some hO tanker acci­
dents have caused more or less serious oollution damae-e to

3
the marine environment. It is a fact that despite all the 
technical orogress and all the regulations designed to
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reinforce the security of navigation in recent years, more 
of those accidents were due to human failure. For the 
international community, to suppress entirely the cause of 
such accidents appears impossible. However, it can be 
observed with some satisfaction their dramatic effects are 
now far better controlled.
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