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ABSTRACT

The purpose of this thesis is to examine and analyse the application of
excusable non-performance of contract through a comparison between the
rules of the Common law, Civil law, international Conventions, and the
standard form contracts on the subject. The approach is to consider and
analyse the problem from an international as well as from a national
perspective, viz., the English, American, French, and German laws of
contract. The main thrust of the thesis is that the problem of excusable non-
performance viewed in doctrinal terms, presents extraordinary difficulties
which have troubled legal scholars for many years. The emphasis is given to
the potential ability of parties to regulate their own affairs by means of their
contract. For this purpose, the study is aimed at examining drafting techniques
and providihg suggestions for the formulation of a force majeure clause in
such a manner so as to introduce the clause as a means of contract security
and a way of avoiding potential conflicts.

More specifically, the thesis is divided into four parts. Part one deals
with excusable non-performance and conditions under which a contract is
discharged. In this part, the concept of the excuse doctrines as well as the
historical development of the doctrines will be examined, analysed and
compared. Part two analyses the effects of total and partial excusable non-
performance in which the important questions of rights and liabilities of
contracting parties will be examined. Part three considers the problem and its
confrontation at international level with regard to international Conventions,
standard form contracts, and proposed theories. In part four, the thesis
examines the role of force majeure clauses in the contracts. The thesis
concludes with recommendations on how the problems of excusable non-

performance can be eliminated by a well-drafted immunity clause.



LIST OF CONTENTS

ACKNOWLEDGEMENT
ABSTRACT

TABLE OF CASES
ABBREVIATIONS
INTRODUCTION

PART ONE

EXCUSABLE NON-PERFORMANCE AND CONDITIONS

UNDER WHICH A CONTRACT IS DISCHARGED

CHAPTER ONE
SOME HISTORICAL ASPECTS OF EXCUSABLE
NON-PERFORMANCE OF CONTRACT

A. CIVIL LAW

1. HISTORICAL BACKGROUND PRIOR TO
NINETEENTH CENTURY

2. EXCUSABLE NON-PERFORMANCE AFTER
THE NINETEENTH CENTURY

2.1. GERMANY
2.2. FRANCE
B. COMMON LAW
1. ENGLAND
2. SCOTLAND
3. UNITED STATES OF AMERICA

CHAPTER TWO

CRITICAL ASSESSMENT OF EXCUSE DOCTRINES

IN DIFFERENT LEGAL SYSTEMS

PAGE

XXX - XXXII

11

11

15

17

17

25

27

33



A. COMMON LAW
1. ENGLAND
1.1. DOCTRINE OF FRUSTRATION OF CONTRACT AND THE
JUDICIAL DEBATE CONCERNING THE THEORITICAL
BASIS OF THE DOCTRINE
1.2. FLAWS IN THE DOCTRINE OF FRUSTRATION

1.3. LIMITED SCOPE OF DOCTRINE OF FRUSTRATION
AND THE PROBLEM OF HARDSHIP CASES

1.4. CRITICAL ANALYSIS OF SECTION 7 OF THE SALE
OF GOODS ACT 1979

2. UNITED STATES OF AMERICA

2.1. CONCEPTUAL PROBLEMS OF EXCUSABLE
NON-PERFORMANCE

2.2. AMERICAN COMMON LAW
2.2.1. THE TRADITIONAL CATEGORIES OF EXCUSABLE
NON-PERFORMANCE: FRUSTRATION OF CONTRACT
AND IMPOSSIBILITY OF PERFORMANCE

2.2.2. COMPLICATIONS IN THE DOCTRINE OF
IMPRACTICABILITY

2.3. EXCUSE OF NON-PERFORMANCE UNDER UCC
2.3.1. SECTION 2-613 OF UCC
2.3.2. SECTION 2-614 OF UCC
2.3.3. SECTION 2-615 OF UCC

(i) PROBLEMS INDIGENOUS TO
IMPRACTICABILITY

(i) OTHER GAPS IN SECTION
2-615 OF UCC

(a) MAY SECTION 2-615 BE AMENDED
OR SUPPLANTED?

II

33

33

33

37

42

47

51

51

53

53

56

61

61

65

68

69

76

76



(b) PROBLEM OF APPLICABILITY OR
INAPPLICABILITY OF SECTION
2-615 OF UCC TO BUYERS
B. CIVIL LAW
1. FRANCE

1.1. CRITICAL APPRAISAL OF THE FRENCH CONCEPT
OF FORCE MAJEURE

1.2. ANALYSIS OF FRENCH CONCEPT OF IMPREVISION
2. GERMANY
2.1. IMPOSSIBILITY OF PERFORMANCE
2.2. WEGFALL DER GESCHAFTSGRUNDLAGE
CHAPTER THREE

CONDITIONS UNDER WHICH A CONTRACT
IS CONSIDERED EXCUSED

I. NON-FORESEEABILITY
A. CIVIL LAW
1. FRANCE
2. GERMANY
B. COMMON LAW
1. ENGLAND
2. UNITED STATES OF AMERICA
2.1. CRITICISM OF THE FORESEEABILITY TEST
[I. NON-FAULT OF THE PARTY SEEKING RELIEF
A. CIVIL LAW

B. ANGLO-AMERICAN LAW

III

79

82

82

83

94

95

98

105

105

106

106

110

111

111

116

123

128

129

133



PART TWO
THE EFFECTS OF EXCUSABLE NON-PERFORMANCE

CHAPTER FOUR
EFFECTS OF TOTAL EXCUSABLE NON-PERFORMANCE

A. COMMON LAW
1. ENGLAND

1.1. EFFECTS OF FRUSTRATION OF CONTRACT
PRIOR TO THE 1943 ACT

1.2. SECTION (1) OF THE 1943 ACT
1.3. SECTION 1(2) OF THE 1943 ACT (RECOVERY OF MONEY)

1.4. SECTION 1(3) OF THE 1943 ACT (PAYMENT FOR
VALUABLE BENEFIT OBTAINED)

1.4.1. IDENTIFICATION OF THE DEFENDANT'S BENEFIT
1.4.2. VALUATION OF THE BENEFIT
1.4.3. ASSESSMENT OF THE JUST SUM

1.5. APPLICATION OF ROBERT GOFF J.'S PRINCIPLES
IN THE B.P. CASE

1.6. SOME COMPARATIVE ASPECTS OF ENGLISH
AND SCOTS LAW

1.7. SUPPLEMENTARY PROVISIONS OF THE 1943 ACT

1.7.1. SECTION 2(3), CONTRACTUAL PROVISION
TO THE CONTRARY

1.7.2. EFFECTS OF PRIOR BREACH

1.8. CONTRACTS EXCLUDED FROM THE 1943 ACT

v

141

142

142

142

143

145

147

151

152

165

157

158

1568

160

160

162

162

1.8.1. VOYAGE CHARTERPARTIES AND OTHER CONTRACTS

FOR THE CARRIAGE OF GOODS BY SEA
1.8.2. CONTRACT OF INSURANCE

1.8.3. CERTAIN CONTRACTS FOR THE SALE OF GOODS

162

163

163



2. UNITED STATES OF AMERICA

2.1. EFFECTS OF IMPRACTICABILITY AND FRUSTRATION

2.2. MODIFICATION OF CONTRACT AS ANOTHER EFFECT OF

THE ESCAPE DOCTRINE IN LONG-TERM CONTRACTS
2.2.1. ALCOA CASE

2.2.2. ARGUMENTS AGAINST COURT-IMPOSED
MODIFICATION

2.2.3. ARGUMENTS IN FAVOUR OF COURT-IMPOSED
MODIFICATION

2.3. UCC TREATMENT OF MODIFICATION
B. CIVIL LAW
1. FRANCE

1.1. EFFECTS OF FORCE MAJEURE

1.1.1. SCOPE OF RESTITUTION AFTER OCCURRENCE OF

FORCE MAJEURE
1.1.2. EXCEPTIONS TO THE GENERAL RULE
1.1.3. SPECIAL SOLUTION IN CONTRACTS INVOLVING
THE TRANSFER OF OWNERSHIP OF A SPECIAL
THING - ARTICLE 1138
1.2. EFFECTS OF IMPREVISION

1.3. SPECIAL SITUATIONS ON THE MODIFICATION
OF THE CONTRACTS IN CIVIL LAW

2. GERMANY
2.1. EFFECTS OF IMPOSSIBILITY OF PERFORMANCE
2.2. EFFECTS OF WEGFALL DER GESCHAFTSGRUNDLAGE
2.2.1. THE VOLKSWAGEN CASE

2.2.2. FORMS OF MODIFICATION

165

165

172

174

177

178
182
183
183

183

186

188

190

190

192
192
192
194
194

196



CHAPTER FIVE
EFFECTS OF PARTIAL EXCUSABLE
NON-PERFORMANCE OF CONTRACT

A. COMMON LAW SYSTEMS

1. UNITED STATES OF AMERICA

1.1. PARTIAL IMPRACTICABILITY

1.2. PRORATING IN AMERICAN COMMON LAW

1.3. PRORATING IN THE UNIFORM COMMERCIAL CODE

200

200

200

200

203

205

1.3.1. CRITICISM OF THE UCC APPROACH OF PRORATING211

2. ENGLAND
2.1. THE PROBLEM OF PARTIAL FRUSTRATION

2.1.1. MOORGATE ESTATES LTD. v. TROWER
AND ANOTHER

2.1.2. DENNY, MOTT AND DICKSON, LTD. v.
JAMES B. FRASER AND CO. LTD.

2.1.3. HOWELL v. COUPLAND
2.1.4. H.R. AND S. SAINSBURY LTD. v. STREET

2.2. PRORATING IN THE ENGLISH LAW OF
FRUSTRATED CONTRACTS

2.3. THE DOCTRINE OF FRUSTRATED ELECTION
B. CIVIL LAW
1. FRANCE
2. GERMANY
PART THREE

THE EMERGING INTERNATIONAL CONCEPT
OF EXCUSABLE NON-PERFORMANCE

CHAPTER SIX

215

215

216

217

219

222

224

230

234

234

237

240



INTERNATIONAL CONVENTIONS

A. HAGUE CONVENTION (ULIS)
1. CRITICISMS OF ARTICLE 74 OF ULIS
B. VIENNA CONVENTION (CISG)
1. GENERAL RULE ON EXEMPTIONS (PARAS. 1 AND 5)
1.1. PARAGRAPH 1
1.1.1. IMPEDIMENT
1.1.2. OPERATION OF THE IMPEDIMENT
1.1.3. COMPARATIVE ANALYSIS OF PARA. 1
1.2. PARAGRAPH 5 (EFFECTS OF IMPEDIMENT)
1.2.1. AVOIDANCE OF CONTRACT
1.2.2. REDUCTION OF THE PRICE
1.2.3. SPECIFIC PERFORMANCE
1.3. PARAGRAPH 2 (THIRD PARTY)
1.4. PARAGRAPH 3 (EFFECTS OF TEMPORARY IMPEDIMENT)
1.5. PARAGRAPH 4 (NOTIFICATION)

2. ARTICLE 80 (FAILURE OF PERFORMANCE
CAUSED BY OTHER PARTY)

3. CONCLUSION

CHAPTER SEVEN
STANDARD FORM CONTRACTS

(A)E. C. E.
(B)F.1.D.I.C.
1. CLAUSE 12.2 (ADVERSE PHYSICAL OBSTRUCTIONS)

2. CLAUSE 20.4 (EMPLOYER'S RISKS)

vl

240

240

243

245

245

246

246

248

250

253

254

255

256

257

258

260

261

263

264

264

269

270

272



3. CLAUSE 65 (SPECIAL RISKS)
| 4. CLAUSE 66.1 (RELEASE FROM PERFORMANCE)
(C)l.C.C.
CHAPTER EIGHT:

PROPOSED THEORIES OF EXCUSABLE
NON-PERFORMANCE AT INTERNATIONAL LEVEL

PART FOUR
FORCE MAJEURE CLAUSES

CHAPTER NINE
THE USE OF FORCE MAJEURE CLAUSE
IN CONTRACTUAL RELATIONSHIPS

1. GENERAL REMARKS
2. WHAT IS A FORCE MAJEURE CLAUSE?

3. ADVANTAGES OF A FORCE MAJEURE CLAUSE
(IMMUNITY CLAUSE)

4. GENERAL POINTS AND SUGGESTIONS FOR DRAFTING

AN IMMUNITY CLAUSE (FORCE MAJEURE CLAUSE)

4.1. IMPORTANT FACTS WHICH SHOULD BE CONSIDERED

BEFORE ANY FORCE MAJEURE IS DRAFTED

4.2. THE CLAUSE MUST BE EXPLICIT AND CONTAIN MORE
ELABORATE PROVISIONS THAN THE APPLICABLE LAW

4.3. THE FORCE MAJEURE CLAUSE MUST RELATE TO THE
SUBSTANCE OF THE CONTRACT IN WHICH IT IS INCLUDED

4.4. AVOID THE USE OF A FORCE MAJEURE CLAUSE
CONTAINED IN STANDARD FORM CONTRACTS

4.5. DO NOT INCLUDE FORCE MAJEURE AND HARDSHIP

PROVISIONS IN THE SAME CLAUSE

4.6. THE BENEFIT AND PROTECTION OF THE FORCE MAJEURE
CLAUSE SHOULD BE PROVIDED FOR BOTH PARTIES

5. POINTS AND SUGGESTIONS WITH REGARD TO THE

VIII

274

276

277

284

290

290

290

292

294

297

297

298

301

304

306

309



CONTENTS OF A FORCE MAJEURE CLAUSE 312
5.1. CONTENTS OF DEFINITION OF FORCE MAJEURE
AND ITS ELEMENTS 312
5.1.1. FORCE MAJEURE MUST BE PRECISELY
AND CAREFULLY DEFINED 312
5.1.2. ANALYSIS OF THE ELEMENTS OF THE
SUGGESTED DEFINITION 316
(i) PROXIMATE CAUSE 316
(i) LITIGATION STRATEGY (ONUS OF PROOF) 318

(i) USE THE CRITERIA OF "BEYOND CONTROL" AND
"NON-FAULT OF THE PARTY SEEKING RELIEF" IN
FORCE MAJEURE CLAUSE 319

(iv) USE THE CRITERIA OF "CONCRETE-ABSTRACT
FORESIGHT" IN FORCE MAJEURE CLAUSE 322

(v) DEFINE AND ENUMERATE THE RELEVANT
EVENTS OF FORCE MAJEURE AS

COMPREHENSIVELY AS POSSIBLE 325
5.1.3. SUGGESTED DEFINITION AVOIDS THE APPLICATION
OF THE MAXIM OF EJUSDEM GENERIS 327
5.1.4. POSSIBLE EXEMPTING EVENTS 329
(i) STRIKES 329
(ii) WAR 332
(iiiy ACTS OF A THIRD PARTY 333
(iv) ACTS OF AUTHORITY 335
(a) THE ROLIMPEX CASE 338
(b) JORDAN INVESTMENTS CASE 341
5.1.5. PRE-EXISTING CAUSE 342

5.2. CONTENTS OF THE CONSEQUENCES OF
FORCE MAJEURE CLAUSE 343



5.2.1. PROVIDE CERTAIN AND PROPER CONSEQUENCES 343
(i) TERMINATION OR SURVIVAL OF THE CONTRACT? 344
(i) SUSPENSION OF PERFORMANCE OBLIGATIONS 344
(iii) TERMINATION OF THE CONTRACT 348
(iv) SUBSTITUTE PERFORMANCE 350

(v) PARTIAL EXCUSABLE NON-PERFORMANCE
AND ALLOCATION OF SUPPLIES 350

5.2.2. SPECIFY A PROPER RESTITUTIONARY PROCEDURE SO
AS TO ACHIEVE JUSTICE AND TO MINIMISE THE LOSS
BETWEEN THE PARTIES 352

5.2.3. PROVIDE A NOTICE REQUIREMENT IN A
FORCE MAJEURE CLAUSE 358

6. FINAL SUGGESTION:
CHOOSE A CERTAIN LEGAL SYSTEM AS A PROPER LAW

OF THE CONTRACT AS AN ADDITIONAL SAFEGUARD 361
7. CLOSING REMARKS 362
CONCLUSION 363

BIBLIOGRAPHY . 370-403



TABLE OF CASES

TABLE OF AMERICAN CASES

20 Century Lites v. Goodman, 64 Cal.App.2d 938, 149 P.2d 88 (1944).

407 E. 61 St. Garage Inc. v. Savoy Fifth Ave. Corp., 23 N.Y.2d 275, 244
N.E.2d 37, 296 N.Y.S.2d 338 (1968).

Acme Manufacturing v. Arminius Chemical Co. 264 F. 27 (4th Cir. 1919).
Adams v. Nicholas, 36 Mass. (19 Pick.), 275, 278 (1837).

Akins v. Riverbank Canning Co., 80 Cal.App.2d 868, 183 P.2d 86 (1947).
Albre Marble & Tile Co. v. John Bowen Co., 338 Mass. 394, 155 N.E.2d 437
(1959), aff'd on rehearing, 343 Mass. 777, 179 N.E.2d 321 (1962).

Aleksich v. Industrial Accident Fund, 116 Mont. 69, 151 P.2d 10 (1944).
Alimenta (U.S.A.), Inc. v. Cargill, Inc., 7 UCC Rep.Serv.2d 1100; 861 F.2d 650
(1988).

Allanwilde Transp. Corp. v. Vacuum Oil Co., 248 U.S. 377, 386, 39 S.Ct. 147,
63 L.Ed. 312, 3A.LR. 15.

Aluminum Co. of America v. Essex Group, Inc., 499 F.Supp. 53 (W.D.Pa.

1980).

American Qil Co. v. Columbia Oil Co., 22 UCC Rep. 440; Wash.App. 835, 567
P.2d 637 (1977).

American Trading & Prod. Corp. v. Shell Int'l. Marine Ltd., 453 F.2d 939 (2d
Cir. 1972).

Amsden Lumber Co. v. Stanton, 132 Kan. 91, 294 P. 853 (1931).

Anderson v. Shattuck, 76 N.H. 240, 81 A. 781 (1911).

Angus v. Scully, 176 Mass. 357, 57 N.E. 674 (1900).

Arming v. Steinway, 35 Misc. 220, 71 N.Y.S. 810, 811 (Sup.Ct. 1901).
Armstrong, Byrd & Co. v. llincise Central R. R., 26 Okla. 352, 109 P. 216
(1910).

Ask Mr. Foster Travel Service v. Tauck Tours, 181 Misc. 91, 43 N.Y.S. 2d 674
(Sup.Ct. 1943).

Asphalt International, Inc. v. Enterprise Shipping Corp., 667 F.2d 261 (2d Cir.
1981).

Atlantic Richfield Co. v. ANR Pipeline Co. 768 S.W.2d 777 (Tex.App. 1989).
Automobil Insurance Co. v. Mode Family Laundries, 133 Conn. 433, 52 A.2d
137, 170 A.L.R. 975 (1947).



XI1

Autry v. Republic Prods., 30 Cal.2d 144, 180 P.2d 888 (1947).

Ballou v. Basic Constr. Co., 407 F.2d 1137 (4th Cir. 1969).

Bangor Peerless Slate Co. v. Bangor Vein Slate Co., 270 Pa. 161, 113 A. 790
(1920).

Bende and Sons, Inc. v. Crown Recreation, Inc., 548 F.Supp. 1018 (1982).
Bennett v. Howard, 175 Ky. 797, 195 S.W. 117 (1917).

Bibb v. Hunter, 63 Ky. 494 (1866).

Blount-Midyette & Co. v. Aeroglide Corp., 254 N.C. 484, 119 S.E.2d 225
(1961).

Bowser v. Califour, 334 Mass. 348, 135 N.E.2d 643 (1956).

Brick Co. v. Pond, 38 Ohio St. 65 (1882).

Briggs v. Vanderbilt, (N.Y.S.Ct. 1855) 19 Barb. 222.

Browne & Byran Lumber Co. v. Toney, 188 Miss. 71, 194 So. 296 (1940).
Buccini v. Parterno Constr. Co. 253 N.Y. 256, 170 N.E. 910 (1930).

Bucklin v. Morton, 105 Misc. 46, 172 N.Y.S. 344 (1918).

Bumpus v. U.S. 325 F.2d 264 (Tenth Cir. 1963).

Bunge Corp. v. Recker, 519 F.2d 449 (8th Cir. 1975).

Burgin v. Forbes, 293 Ky. 456, 169 S.W.2d 321.

Butterfied v. Byron, 1563 Mass. 517, 27 N.E. 667 (1891).

Callhan v. Shotwell, 60 Mo. 398 (1875).

Cameron-Hawn Reality Co. v. City of Albany, 207 N.Y. 377, 101 N.E. 162
(1913).

Campbell v. Hostetter Farms, Inc.,, 251 Pa.Super.Ct. 232, 380 A.2d 463
(1977).

Canadian Industrial Alcohol Co. v. Dunbar Molasses Co. 258 N.Y. 194, 179
N.E. 383 (1932).

Carlson v. Nelson, 285 N.W.2d 505 (Neb. 1979).

Carlson v. Sheehan, 157 Cal. 692, 109 Pac. 29 (1910).

Carroll v. Bowersock, 100 Kan, 270, 164 Pac. 143 (1917).

Carroza v. Williams, 190 Md. 143, 57 A.2d 782 (1948).
Caruso-Rinella-Battaglia Co. v. Delano Corp. of America, 25 Agric.Dec. 1028,
3 UCC Rep.Serv. 863 (1966).

Chemerton Corp. v. McLouth Steel Corp., 381 F.Supp. 245 (N.D.ill. 1974).
City of Albertville, Ala. v. United States Fidelity & Guar. Co. 272 F.2d 594 (5th
Cir. 1960).

City of Littleton v. Employers Firs Ins. Co. 169 Colo. 104, 453 P.2d 810
(1969).



X1

City of Minneapolis v. Republic Creosoting Co., 161 Minn. 178, 201 N.W. 414
(1924).

City of Vernon Hills v. City of Los Angeles, 45 Cal.2d 710, 290 P.2d 841
(1955).

Cliffstar Corp. v. Riverbend Products, Inc., 133 UCC Rep.Serv.2d 392; 750
F.Supp. 81 (W.D.NY. 1990).

Coe v. Smith, 4 Ind. 79 (1853).

Collins v. White Oak Fuel Co., 69 W.Va. 292, 71 S.E. 277 (1911).

Columbus Railway, Power & Light Co. v. City of Columbus, 249 U.S. 399, 39
S.Ct. 349, 63 L.Ed. 669 (1919).

Consolidation Coal Co. v. Peninsular Portland Cement Co., 272 F. 625, 630
(6th Cir. 1921).

Continental Oil Co. v. P.P.G. Indus., 504 S.W.2d 616 (Tex.Civ.App. 1973).
Corona Coal Co. v. Robert P. Hyams Coal Co., 9 F.2d 361 (5th Cir. 1925).
Cosden Oil & Gas Co., 131 Okla. 49, 267 P. 855.

County of Yuba v. Mattoon, 16 Cal.App.2d 456, 325 P.2d 162 (1958).

Cowley v. N. P. R. Co., 68 Wash. 558, 123 P. 998 (1912).

Craig (R. C.) Ltd. v. Ships of the Sea, Inc., 401 F.Supp. 1051 (S.D.Ga. 1975).
Crown Ice Mach. Leasing Co. v. Sam Senter Farms, Inc., 174 So.2d 614 (Fla.
Dist.Ct.App. 1965).

Dant & Russel v. Grays Harbor Exportation Co., 26 F.Supp. 784
(W.D.Wash.)., aff'd, 106 F.2d 911 (Sth Cir. 1939).

Davidson Chemical Co. v. Baugh Chemical Co., 133 Md. 203, 104 A. 404
(1918).

Davidson v. Weschesters Gas Light Co., 99 N.Y. 658, 2 N.E. 892 (1885).

Day v. Fireman's Friend Ins. Co., 67 F.2d 257, (56th Cir. 1933).

Day v. United States, 245 U.S. 159 (1917).

Diamond Alkali v. Henderson Coal Co., 287 Pa. 232, 134 A. 387 (1926).

Dixon v. Breon, 22 Pa.Super.Ct. 340, 348 (1903).

Doherty v. Monro Eckstein Co., 198 App.Div. 708, 191 N.Y.S. 59 (1st Dept.
1921).

Dryer v. Lewis, 57 Ala. 551 (1877).

Dunavant Enterprises, Inc. v. Ford, 294 So.2d 788 (Miss. 1974).

Eastern Air Lines, Inc. v. Mcdonnell Douglas Corp. 532 F.2d 957 (5th Cir.
1976).

Eastern Air Lines Inc. v. Gulf Oil Corp., 415 F.Supp. 429 (S.D.Fla. 1975).
Edward Maurer Co. v. Tubeless Tire Co., 272 F. 990 (N.D.Ohio 1921), affd.,
285 F. 713 (6th Cir. 1922).



Elkhorn-Huzard Coal Co., v. Fairchild, 202 Ky. 635, 260 S.W. 115 (1924).

F. M. Gabler Inc. v. Evans Labs., Inc. 129 Misc. 911, 223 N.Y.Supp. 408
(Sup.Ct. 1927).

Field Container Corp., v. Interstate Commerce Comm'n, 712 F.2d 250 (7th
Cir. 1983).

Florida Power & Light Co. v. Westinghouse Elec. Corp., 517 F.Supp. 440,
(E.D.Va. 1981).

Foster v. Atlantic Ref. Co., 329 F.2d 485 (5th Cir. 1964).

Fratelli Pantanella v. International Commercial Crops., 89 N.Y.S.2d 736
(Sup.Ct. 1949).

Friedco, Ltd., v. Farmer's Bank of Del., 529 F.Supp. 822 (D.Del. 1981).
Garfield & Proctor Coal Co. v. Pennsylvania Coal & Coke 199 Mass. 22, 82
N.E. 1020 (1908).

Garner v. Ellingson, 18 Ariz.App. 181, 501 P.2d 22 (1972).

Garretty v. Brazell, 34 lowa 100 (1871).

Gerard v. Almouli, 746 F.2d 936 (2d Cir. 1984).

Gile v. Johnstown Lumber Company, 151 Pa. 534, 25 A. 120 (1892).

Glens Falls Indemnity Co. v. Percallo, 96 Cal.App.2d 799, 216 P.2d 567
(1950).

Glough Stilwell Meat Co., 112 Mo.App. 177 (1905).

Goldsmith v. U.S. 42 F.2d 133 (2d Cir. 1930).

Greil Bros. Co. v. Mabson, 179 Ala. 444, 60 So. 876 (1912).

Gulf Oil Corp. v. Federal Power Commission, 563 F.2d 588 (3d Cir. 1977),
cert. denied, 434 U.S. 1062 (1978).

H. B. Zachry Co. v. Travelers Indem. Co., 391 F.2d 43 (5th Cir. 1968).

Haly v. Van Lierop, 64 F.Supp. 114 (W.D.Mich.), aff'd., 153 F.2d 212 (6th Cir.
1945).

Hancock Paper Co. v. Champion Int'l. Corp., 424 F.Supp. 285 (E.D.Pa. 1976),
affd mem., 565 F.2d 151 (3d Cir. 1977).

Harrison v. Harrison, 100 N.W. 344, 124 lowa, 525 (1904).

Harvey v. Fearless Farris Wholesale Inc., 589 F.2d 451 (9th Cir. 1979).
Hawkins v. Graham, 149 Mass. 284, 21 N.E. 312 (1889).

Heat Exchangers, Inc. v. Map Constr. Corp., 34 Md.App. 679, 368 A.2d 1088
(1977).

Hong v. Independant School Dist., 181 Minn. 309, 232 N.W. 329, 72 AL.R.
280.

Hooe v. O'Callaghan, 10 Cal.App. 567, 103 P. 175 (1909).

Horowitz v. United States, 267 U.S. 458, 45 S.Ct. 344, 69 L.Ed. 736.



Housing Authority v. East Tennessee Light & Power Co., 183 Va. 64, 31
S.E.2d 273 (1944).

Hudson v. D & V Mason Contractors, Inc., 252 A.2d 166 (Del.Super. 1969).
Hudson v. Hudson, 87 Ga. 678, 13 S.E. 583 (1891).

Huyett & Smith Co., v. Edison Co., 167 ill. 233, 47 N.E. 384 (1897).

ill.Mid. Continent Co. v. Tennis, 122 Ind. 17, 102 N.E.2d 390 (1951).
Independant Elec. Lightining Corp. v. Broodsky & Co., 118 Misc. 561, 194
N.Y.Supp. 1 (Sup.Ct. 1922).

Intermar, Inc. v. Atlantic Richfield Co., 364 F.Supp. 82 (E.D.Pa. 1973).
International Minerals and Chem. Corp. v. Llano, Inc., 770 F.2d 879 (1985)
cert. denied, 475 U.S. 1015 (1986).

International Paper Co. v. Rockefeller, 161 App.Div. 180, 146 N.Y.S. 371 (3d
Dep't 1914).

lowa Electric Light & Power Co. v. Atlas Corp., 467 F.Supp. 129 (N.D.lowa
1978).

Isle of Mull, 278 F. 131 (4th Cir. 1921), cert. denied, 257 U.S. 662 (1921).
Jackson (L.N.) and Co. v. Royal Norwegian Gov't, 177 F.2d 694 (2d Cir.
1949), certiorari denied 339 U.S. 914, 70 S.Ct. 574, 94 L.Ed. 1340 (1950).
Japhe v. A-T-O Inc., 481 F.2d 366 (5th Cir. 1973).

Jennie-o-Foods, Inc. v. United States, 580 F.2d 400 (Ct.Cl. 1978).

Jessup & Moore Paper Co. v. Piper, 133 F. 108 (C.C.E.D.Pa. 1902).

Johnson v. Atkins, 53 Cal.App.2d 430, 127 P.2d 1027 (1942).

Jon-T Farms, Inc. v. Goods Pasture, Inc. 554 S.W.2d 743, 21 UCC Rep.Serv.
1309 (Tex.Civ.App. 1977).

Jones v. Minneapolis & St. Louis R. R., 91 Minn. 229, 97 N.W. 893 (1904).
Jordan v. McCammon, 56 Ohio St. 790, 49 N.E. llll (1897).

Kaiser v. Zeigler, 115 Misc. 281, 187 N.Y.Supp. 638 (App.T. 1921).

Keeling v. Schastey & Vollmer, 18 Cal.App. 764, 124 Pac. 445 (Dist.Ct.App.
1912).

Kinzer Constr. Co., 125 N.Y.S. 46 (Ct.Cl. 1910), affd 145 A.D. 41, 129 N.Y.S.
567 (1911), aff'd, 204 N.Y. 381, 97 N.E. 871 (1912).

Kirtley v. Perham, 176 Cal. 333, 168 Pac. 351 (1917).

Klause v. Board of Trustees, 70 N.E. 264, 162 Ind. 278 (1904).

Kowal v. Sportswear by Revere, 351 Mass. 541, 222 N.E.2d 778 (1967).
Kramer and Uchitelle, Inc., (re) 288 N.Y. 467, 43 N.E.2d 493 (1942).

Kunglig Jarnvagsstyrelsen v. National City Bank, 20 F.2d 307 (2d Cir. 1927).
La Cumbre Golf & Country Club v. Santa Barbara Hotel Co., 205 Cal. 422,
271 P. 476 (1928).



Langham-Hill Petroleum, Inc. v. Southern Fuel Co., 813 F.2d 1327 (4th Cir.),
cert. denied, 108 S.Ct. 99 (1987).

Lawrence v. EImore Bean Warehouse, Inc., 108 Idaho 892, 702 P.2d 930
(Idaho Ct.App. 1985).

Lawson v. Worms, 6 Cal. 366 (1856).

Leasco Corp. v. Taussing, 473 F.2d 777 (2d Cir. 1972).

Leopold v. Salkey, 89ill. 412, 31 Am. Rep. 93.

Lloyd v. Murphy, 25 Cal.2d 48, 153 P.2d 47 (1944).

Logan v. Blaxton, 71 So.2d 675 (1954).

Louisiana Power & Light Co. v. Allegheny Ludlum Industries, 517
F.Supp.1319 (E.D.La. 1981).

Lowenschuss v. Kane, 520 F.2d 255 (2d Cir. 1975).

Mansfield Propane Gas Co., Inc. v. Folger Gas Co., 14 UCC Rep. 953; 231
Ga. 868, 204 S.E.2d 625 (1974).

Maple Farms, Inc. v. City School District of City of Elmira, 76 Misc.2d 1080,
352 N.Y.S.2d 784 (Sup.Ct. 1974).

Mathews Constr. Co. v. Bradly, 104 N.J.L. 438, 140 A. 433 (1917).

McGinnis v. Cayton, 312 S.E.2d 765 (W.Va. 1984).

McKeefrey v. Connellsville Coke & Iron, Co., 56 F. 212 (3d Cir. 1893).
McLouth Steel Corp. v. Jewell Coal & Coke Co., 570 F.2d 594 (6th Cir. 1978),
cert. denied, 439 U.S. 801 (1978).

McNally v. Moser 122 A2d. 555 (1956).

Mendhall v. Davis, 100 P. 336, 52 Wash. 169 (1909).

Meuse-Rhine-ljssel Cattle Breeders v. Y-Tex Corp., 590 P.2d 1308 (Wyo.
1979).

Meyer v. Sullivan, 40 Cal.App. 723, 181 P. 847 (1919).

Mineral Park Land Co. v. Howard, 172 Cal. 289, 156 P. 458 (1916).

Mishara Constr. Co. v. Transit-Mixed Concrete Corp., 365 Mass. 122, 310
N.E.2d 363 (1974).

Missouri Pub. Serv. Co. v. Peabody Coal Co., 583 S.W.2d 721 (Mo.Ct.App.
1979), cert, denied, 444 U.S. 865.

Mitchel v. Ceazan Tires Ltd., 25 Cal.2d 45, 153 P.2d 53 (1944).

Moffat Tunnel Improvement Dist. v. Denver & S. L. Ry. 45 F.2d 715 (10th Cir.
1930).

Monite Waterproof Gulf Co. v. Sawyer-Cleator Lumber Co., 234 Minn. 89, 48
N.W.2d 333 (1951).

Moore v. Robinson, 92 ill. 491 (1879).

Morrow Inc. v. Paugh, 120 Ind.App. 458, 91 N.E.2d 858 (1950).



Mullen v. Wafer, 252 Ark. 541, 480 S.W.2d 332 (1972).

Natus Corp. v. United States, 371 F.2d 450 (Ct.Cl. 1967).

Neal-Cooper Grain Co. v. Texas Gulf Sulphur Co., 508 F.2d 283 (7th Cir.
1974).

Nebaco, Inc. v. Riverview Realty Co., 87 Nev. 55, 482 P.2d 305 (1971).
Nesbitt v. Miller, 188 N.E. 702, 98 Ind.App. 195 (1934).

New York Coal Co. v. New Pittsburgh Coal Co., 99 N.E. 198 (Ohio 1912).
Nora Springs Cooperative Co. v. Brandau, 247 N.W.2d 744 (lowa 1976).
North Pen Oil & Tire Co. v. Phillips Petroleum Co., 358 F.Supp. 908 (E.D.Pa.
1973).

Northern Corp. v. Chugach Electric Association, 518 P.2d 76 (Alaska),
modified on rehearing, 523 P.2d 1243 (Alaska) 1974, aff'd, 562 P.2d 1053
(Alaska) (1977).

Northern illinois Gas Co. v. Energy Coop., Inc., 461 N.E.2d 1049
(il.Int.App.Ct. 1984).

Northern Indiana Public Serv. Co. v. Carbon County Coal Co. 799 F.2d 265
(7th Cir. 1986).

Oakman v. Boyce, 100 Mass. 477 (1868).

Ogren v. Inner Harbor Land Co., 83 Cal.App. 197, 256 P. 607 (1927).
Oliver-Mercer Elec. Coop. v. Fisher, 146 N.W.2d 346 (N.D. 1966).

Olson v. Carbonara, 21, ill. App.2d 69, 157 N.E.2d 273 (1959), leave to
appeal denied 17 ill.2d 147 (1959).

Ontario Deciduous Fruit-Packing Co., 134 Cal. 21, 66 P. 28 (1901).

Opera Co. of Boston v. Trap Found. for Performing Arts, 817 F.2d 1094 (4th
Cir. 1987).

Pabst Brewing Co. v. Howard, 211 S.W. 720 (Mo.Ct.App. 1919).

Pacific Vegitable Oil Corp. v. C.S.T. Ltd., 29 Cal.2d 228, 174 P.2d 441 (1946).
Panto v. Kentucky Distilleries & Warehouse Co., 215 App.Div. 511, 214 N.Y.S.
19 (1926).

Parev Pord. Co. v. . Rokeach & Sons, Inc., 124 F.2d 147 (2d Cir. 1941).
Patch v. Solar Corp., 149 F.2d 558 (7th Cir.), cert, denied 326 U.S. 741, 66
S.Ct. 53, 90 L.Ed. 442 (1945).

Pauley Petroleum Inc. v. United States, 591 F.2d 1308 (Ct.CI. 1979).
Paymaster Oil Mill Co. v. Mitchell, 319 So.2d 652 (Miss. 1975)
Pearce-Young-Angel Co. v. Charles R. Allen, Inc., 213 S.C. 5§78, 50 S.E.2d
698 (1948).

Peerless Cas Co. Weymouth Gardens, 215 F.2d 362 (1st.Cir. 1954).

Perry v. Champlain Oil Co., 101 N.H. 97, 134 A.2d 65 (1957).



XVl

Piaggio v. Somerville, 119 Miss. 6, 80 So. 342 (1919).

Portland Section of Council of Jewish Women v. Sisters of Charity of
Providence in Oregon, 513 P.2d 1183 (Or. 1973).

Printing Indus. Ass'n v. Graphic Arts International Union, Local 546, 628
F.Supp. 1103 (N.D.Ohio 1985).

Publicker Industries v. Union Carbide Corp., 17 UCC Rep. Serv. 989 (E.D.Pa.
1975).

Raphael v. Both Memorial Hosp., 67 A.D.2d 702, 412 N.Y.S.2d 409 (App.Div.
1979).

Red River Commodities, Inc. v. Eidsness, 13 UCC Rep. Serv.2d 1076; 459
N.W.2d 811 (N.D. 1990).

Reina v. Cross, Cal. 29 (1856).

Renny-Davis Mercantile Co. v. Shawano Canning Co., 11 Kan. 68, 206 P. 337
(1922).

Robinson v. Mississipi River Logging Co., 61 F. 893 (C.C.N.D. lowa E.D.
1894), aff'd, 69 F. 773 (8th Cir. 1895).

Roth Steel Products v. Sharon Steel Corp., 35 UCC Rep. 1435; 705 F.2d 134
(CA 6, 1983).

Rowe v. Town of Peabody, 207 Mass. 226, 93 N.E. 604 (1911).

Ryan & Associates v. Century Brewing Ass'n, 185 Wash. 6000, 55 P.2d 1053
(1936).

Ryan v. Dayton, 25 Conn. 188 (1856).

Sachs v. Precission Prods Co., 257 Or. 273, 476 P.2d 199.

Schafer v. Sunset Packing Co., 256 Or. 539, P.2d 529 (1970).

School Trustees of Trenton v. Bennett 27 N.J.L. 513 (1859).

Scullin Steel Co. v. PACCAR, Inc., 708 S.W.2d 756 (Mo.Ct.App. 1986).
Security Sewage Equipment Co. v. McFerton, Ohio St.2d 251, 237 N.E.2d 898
(1968).

Seigel, Cooper & Co. v. Eaton & Prince Co., 165 ill. 550, 46 N.E. 449 (1897).
Selland Pontiac-GMC, Inc. v. King, 1 UCC Rep. Serv. 2d 463; 384 N.W.2d
490 (Minn.App. 1986).

Shear v. National Rifle Ass'n, 606 F.2d 121 (D.C.Cir. 1979).

Shelton v. Tuttle Motor Co., 223 N.C. 63, 25 S.E.2d 451 (1943).

Shore Inv. Co. v. Hotel Trinidad, Inc., 158 Fla. 682, 29 So.2d 696 (1947).
Silver v. White Star Coal Co., 190 Ky. 7, 226 S.W. 102 (1920).

Slater v. South Carolina Ry., 29 S.C. 96, 6 S.E. 936 (1888).

Standard Constr. Co. v. National Tea Co., 240 Minn 422, 62 N.W.2d 201
(1953).



Standard Silk Dyeing Co. v. Roessler & Hasslacher Chemical Co. (D.C. 1917),
244 Fed. 250.

Stanley v. Kimbal, 118 A. 636 80 N.H. 431 (1922).

Stewart v. Stone, 127 N.Y. 500 (1891).

Stone & Gambrell v. Wait & Co., 88 Ala. 599 (1889).

Stottlemeyer v. Bobb, 7 Mo.App. 578 (1879).

Stratford, Inc. v. Seattle Brewing & Malting Co., 94 Wash. 125, 162 P. 31
(1916).

Swift & Co. v. Columbia Ry., Gas & Elec. Co., 17 F.2d 46 (4th Cir. 1927).
Swiss Oil Corp. v. Riggsby, 252 Ky. 374, 67 S.W.2d 30 (1934).

Taulbee v. McCarty, 137 S.W. 1045, 144 Ky. 199 (1911).

Tenner v. Retlaw Dev. Corp., 163 Misc. 248, 295 N.Y.Supp. 31 (Supp.Ct.
1936).

Terry v. Atlantic Richfield Co., 72 Cal.App.3d 962, 140 Cal.Rptr. 510 (1977).
The Frankmere, 262 F. 819, affd., 278 F. 139 (C.C.A. 4), cert. den. 257 U.S.
662.

The Hariman, 76 U.S. 161 (1869).

Tillman v. National City Bank, 118 F.2d 631 (2d Cir. 1941), cert. denied, 314
U.S. 650 (1941).

Tillman v. Russo Asiatic Bank, 51 F.2d 1023 (2d Cir. 1931), cert. denied, 285
U.S. 539.

Transatlantic Financing Corp. v. United States, 363, F2d 312 (D.C.Cir. 1966).
Truderville v. Upper Valley Farms. Inc., 616 S.W.2d 677 (Tex.Civ.App. 1981).
Tulsa Opera House v. Mitchell, 165 Okla. 61, 24 P.2d 997 (1933).

United Societies Committee v. Madison Square Gardens Corp. 59 N.Y.S.2d
475 (1946).

United States Equities Co. v. First National City Bank 52 App.Div.2d 154, 383
N.Y.S.2d 6 (1976).

United States v. Pacific R. R., 120 U.S. 227 (1887).

United States v. Wegmatic Corp. 360 F.2d 674 (2d Cir. 1966).

Valero Transmission Co. v. Mitchell Energy Corp., 743 S.W.2d 658 (Tex.App.
1987). :

Van Dusen Aircraft Supplies of New England v. Massachusetts Port Auth. 361
Mass. 131, 279 N.E.2d 717 (1972).

Village of Minneota v. Fair Banks, Morse & Co., 226 Minn. 1, 31 N.W.2d 920
(1948).

Von Waldheim v. Englewood Heights Estates, Inc., 115 N.J.L. 220, 179 A. 19
(Ct.Err.&App. 1935).



Wabash, Inc. v. Avnet, Inc., 516 F.Supp. 995 (N.D.ill. 1981).

Waldheim v. Englewood Heights Estates, 115 N.J.L. 220, 179 A. 19 (1935).
Waldinger Corp. v. GRS Group Engineers, Inc., 775 F.2d 781 (7th Cir. 1985).
Wallace Studio v. Brochstein's Inc., 297 S.W.2d 218 (Tex.Civ.App. 1956).
Washington Electronic Corp. Uranium Contracts re, 405 F.Supp. 316, 1975.
Weis v. Devlin, 67 Tex. 507 (1887).

West Los Angeless Inst. for Cancer Research v. Mayer, 366 F.2d 220 (9th Cir.
1966), cert. denied, 385 U.S. 100, 87 S. Ct. 718, 17 L.Ed.2d 548 (1967).

West v. Peoples First Nat. Bank & Trust Co., 106 A.2d 427, 378 Pa. 275
(1954).

Wheeling Valley Coal Corp. v. Mead, 186 F.2d 219 (4th Cir. 1950).

Whelan v. Ansonia Clock Co., 97 N.Y. 293 (1884).

White Lakes Shop. Ctr. v. Jefferson Standard Life Ins. Co., 208 Kan. 121, 490
P.2d 609 (1971).

Whitman v. Anglum, 92 Conn. 392, 103 A. 114 (1918).

Will-Low Cafeterias, (re )111 F.2d 429 (2d Cir. 1940).

Williams v. Carter, 129 Vt. 619, 285 A.2d 735 (1971).

Wischhusen v. American Medicinal Spirits Co., 163 Md. 565, 163 A. 685
(1933).

Wisconsin Knife Works v. National Metal Crafters, 781 F.2d 1280 (7th Cir.
1986).

Wood v. Bartolino, 48 N.M. 175, 146 P.2d 883 (1944).

Wooldrige v. E. Exxon Corp., 39 Conn.Supp. 190, 473 A.2d 1254
(Conn.Super.Ct. 1984).

Young v. City of Chicopee, 186 Mass. 518, 72 N.E. 63 (1904).

TABLE OF ENGLISH AND SCOTTISH CASES

Abbot of Holyroodhouse v. Monnypenny (1549), Balfour's Prackticks, 146; M.
10142,

Abbott of Westminister v. Clarke, 73 Eng.Rep 59 (K.B. 1536); (1536/7) Dyer
27a, P1. 172.

Albert D. Gaon & Co. v. Societe Interprofessionelle des Oleagineux Fluides
Alimentaires [1959] 3 W.L.R. 622; [1959] 2 All E.R. 693, modified, [1960] 2
Q.B. 318, affd, [1961] 2 AllE.R. 179 (H.L.).

Alchorne v. Faville, (1825) 4 L.J. (O.S.) 47.

Ambatielos v. Anton Jurgens Margarine Works, [1923] A.C. 175.



Anderson (1583) M. 10082.

Anderson v. Commercial Union Assurance Co. (1885) 55 L.J.Q.B. 146.

Andre v. Tradax [1983] 1 Lloyd's Rep. 254.

Anglo-Northern Trading Ltd., v. Jones [1917] 2 K.B. 78.

Appleby v. Myers (1867) L.R. 2 C.P. 651; 36 L.J.C.P. 331; 16 L.T. 669.

Arthur, Re, Arthur v. Wynne (1880) 14 Ch.D. 603; 49 L.J.Ch. 556; 28 W.R.
g972.

Atkinson v. Ritchie (1809) 10 East 350; 103 E. R. 877.

Atlantic Lines & Navigation Co. Inc. v. Didymi Corp. & Leon Corp. (Didymi and
Leon) [1984] 1 Lloyd's Rep. 583.

B. and S. Contracts and Design Ltd. v. Victor Green Publication, [1984] |.C.R.
419 (C.A)) affirming [1982] I.C.R. 654.

Badisch Co. Ltd., Re [1921] 2 Ch. 331; 126 L.T. 446.

Baily v. De Crespigny (1869) L.R. 4 Q.B. 180.

Bank Line Ltd. v. Capel (Arthur) & Co. [1919] 2 A.C. 435.

Barclays Bank v. Simms [1980] Q.B. 677.

Barkworth v. Young, (1856) 26 L.J.Ch. 153.

Barrow, Lane & Ballard Ltd. v. Phillip Phillips & Co. Ltd. [1929] 1 K.B. 574.

Bell v. Lever Brothers Ltd. [1932] A.C. 161.

Bermon v. Woodbridge (1781) 1 Doug. 781.

Bishop & Baxter Ltd. v. Anglo-Eastern Trading & Industrial Co. Ltd. [1944]
KB. 12, CA

Blackburn Bobbin Co. Ltd. v. T. W. Allen & Sons Ltd. [1918] 1 K.B. 540, aff'd.
[1918] 2 K B. 467.

Blackock and Macarthur v. Kirk, 1919 S. C. 57

Blakely v. Muller & Co. [1903] 2 K.B. 760.

Blight v. Page (1801) 3 B. & P. 295 (n).

Brandt H. O. & Co. v. Morris H. N. & Co. [1917] 2 K.B. 784.

Brauer & Co. (Great Britain) Ltd. v. James Clark (Brush Materials) Ltd. [1952]
2 AllE.R. 497, (C.A)).

Bremer Handelsgesellschaft mbH v. Continental Grain Co., [1983] 1 Lloyd's
Rep.269.

Bremer Handelsgesellschaft mbH v. Westzucker GmbH (No. 2) [1981] 1
Lloyd's Rep. 214.

Bremer Handelsgesellschaft mbH v. Westzucker GmbH (No. 2) [1981] 2
Lloyd's Rep. 130, C.A.

Bremer Handelsgesellschaft mbH. v. C. Mackprang Jr. [1929] 1 Lloyd's Rep.
221.



XX1I1

Bremer v. Continental Grain Co., [1983] 1 Lloyd's Rep. 269.

Brightman & Co. v. Buge Y Born Limitada Sociedad [1924] 2 K.B. 619.

British Electrical Associated Industries (Cardiff), Ltd. v. Patly Pressings, Ltd.,
[1953] 1 AllE.R. 94.

British Movietonews Ltd. v. London & District Cinemas Ltd. [1952] A.C. 166;
[1951] 1 K B. 190.

British Petroleum Exploration Co. [Libya] Ltd. V. Hunt (No.2)[1979] 1 W.L.R.
783;[1981] 1 W.L.R.232, C.A; [1982] 1 W.L.R. 253.

Brown v. Royal Insurance Co., (1859) 1 E1. & E1. 853.

Brumby v. Smith, 3 Ala. 123 (1841).

Budgett and Co. v. Binnington and Co. (1890) 25 Q.B.D., 320, affirmed 1891 1
Q.B. 35 (C.A).

Bute (Marquis of ) v. Thompson (1844) 13 M. & W. 487.

Byrne v. Schiller (1871) L.R. 63 X 319.

Cantiere San Rocco v. Clyde Shipbuilding & Engineering Co. Ltd. [1924] A.C.
226.

Cantiere San Rocco v. Clyde Shipbuilding Co., 1923, S. C. (H.L.) 105.
Carapanayoti & Co., Ltd. v. E. T. Green, Ltd., [1959] 1 Q.B.131; [1958] 3
W.L.R. 390; [1958] 3All E.R.115; 2 Lioyd's Rep. 169.

Chandler v. Webster [1904] 1 K.B. 493.

Channel Island Ferries Ltd. v. Sealink U.K. Ltd. [1987] 1 Lloyd's Rep. 559,
affirmed in [1988] 1 Lloyd's Rep. 323 (C.A.).

Claude Neon Ltd. v. Hardie [1970] Qd. Rep. 93.

Comptor Commercial v. Power [1961] 1 K.B. 868.

Condor v. The Barron Knights Ltd. {1966] 1 W.L.R. 87.

Continental Grain Export Corp. v. S. T. M. Grain Ltd. [1979] 2 Lloyd's Rep.
460.

Contrast Parsons Bros. Ltd. v. Shea (1965), 53 D.L.R. (2d) 86.

Couturier v. Hastie, (1856) 5 H.L. Cas. 673.

Cricklewood Property and Investment Trust Ltd. v. Leighton's Investment
Trust Ltd. [1954] A.C. 221 (H.L.).

Cutter v. Powell, (1795) 6 Term Report, 320.

Czarnikow C. Ltd. v. Centrala Handula Zagranieznego (Rolimpex case),
[1979] A.C. 351; [1978] 1 AllE.R. 81; [1978] 3W.L.R. 274 (H.L.).

Da Costa v. Davis (1798) 1 B. & P. 242.

Dahl v. Nelson, Donkin & Co. (1881) 6 App. Cas. 38 (H.L.).

Davis and Primose v. Clyde Shipbuilding Co., 1917, 1 S. L. T. 297.

Davis Contractors Ltd. v. Fareham Urban District Council [1956] A.C. 696.



XX11

Denmark Productions Ltd. v. Boscobel Productions Ltd. [1969] 1 Q.B. 699;
[1968] 3 AllE.R. 513.

Denny, Mott, and Dickson Ltd. v. James B. Fraser & Co. Ltd. [1944] A.C. 265
(H.L.).

Duncan v. Abroath (1668) Mor. 10075.

Duncanv. Terrel, 1918,2S. L. T. 3.

Elderslie Steamship Co., v. Borthwick [1905] A.C. 93.

Elphick v. Barnes (1880) 5 C.P.D. 321.

Enoch Shipping Co. v. Phosphate Mining Co., [1916] 2 K.B. 624.

Ertel Bieber & Co. v. Rio Tinto Co. Ltd. [1918] A.C. 260.

Exportelisa S. A. v. Rocco Guiseppe & Figli Soc. Coll. [1978] 1 Lloyd's Rep.
443,

Eyre v. Johnson [1946] 1 K.B. 481; [1946] 1 AllE.R. 719.

Fairclough, Dodd & Jones Ltd. v. J. H. Vantol Ltd. [1957] 1 W.L.R. 136; [1956]
2 Lloyd's Rep. 437 (H.L.).

Fibrosa Spolka Akcying v. Faibrain Lawson Combe Barbour Ltd. [1943] A.C.
32 (H.L.); [1942] 2 Al E.R. 122.

Furness, The [1977] 2 Lloyd's Rep. 367.

Gaon (Albert D.) & Co. v. Societe Interprofessionelle des Oleagineux Fluides
Alimentaires [1959] 3 W.L.R. 622.

Geipel v. Smith, (1872) L.R. 7 Q.B. 404.

Government of Gilbraltar v. Kenney [1956] 2 Q.B. 410.

Hadley v. Clarke (1799) 8 T.R. 259.

Hall v. Wright (1858, Q.B.) E1. B1. & E1. 746.

Hannah Blumenthal, The [1983] 1 A.C. 854; [1983] 1 All E.R. 34; [1983] 1
Lloyd's Rep. 103. |

Hare v. Murphy Bros. [1974] I.C.R. 699; [1974] 3 All E.R. 940.

Harrington v. Kent C. C. [1980] I.LR.L.R.353.

Hart v. A. R. Marshall & Sons (Bulwell) Ltd., [1977] 1 W.L.R. 1067.

Head Wrightson Aluminum Ltd. v. Aberdeen Harbour Comms., 1958, S. L. T.
(Notes).

Herne Bay Steamboat Co. v. Hutton [1903] 2 K.B. 683.

Heyman v. Darwins Ltd. [1942] A.C. 365; [1942] 1 All E.R. 337.

Hick v. Raymond and Ried [1893] A.C. 22 (H.L.).

Hills v. Sughrue (1846) 15 M. & W. 253.

Hindly & Co. Ltd. v. General Firbre Co. Ltd. [1940] 2 K.B. 517.

Hirj Mulji v. Cheong Yue SS. Co. [1926] A.c. 497 (P.C.).



XXIV

Hong Guan & Co., Ltd., v. R. Jumabhoy & Sons Ltd., [1960] A.C. 684; [1960]
2 AllE.R. 100.

Hong Kong etc., Dock Co. v. Netherton Shipping Co., 1909, S. C. 34.

Hong Kong Fir Shipping Co. v. Kawasaki Kisen Kaisha (The Hong Kong Fir),
[1962] 2 Q.B. 26; [1961] 2 Lloyd's Rep. 478 (C.A.).

Howell v. Coupland (1874) L.R. 9 Q.B. 462; affirmed (1876) 1 Q.B.D. 258.
Hyde v. The Dean & Canons of Windsor, 78 Eng.Rep. 710 (K.B. 1597); (1956)
Cro. Eliz. 452.

Intertradex Ltd. S. A. v. Lesieur-Tourteaux Ltd. [1977] 2 Lloyd's Rep. 146;
[1978] 2 Lloyd's Rep. 509.

Jackson (Endinburgh) Ltd. v. Contractors John Brown Ltd., 1965, S. L. T. 37.
Jackson v. Union Marine Insurance Co., L.R. 10 C.P. 125 (Ex. 1874).

James B. Fraser and Co. Ltd. v. Denny, Mott and Dickson Ltd., 1944, S. C.
(H.L.), 35.

Jervis v. Tomkinson (1856) 1 H. & N. 195.

Joseph Constantine Steamship Line Ltd. v. Imperial Smelting Corp. Ltd.
[1942] A. C. 154, [1941] 2 All E.R. 165.

Kawasaki Kisen Kabushiki Kaisha v. Bantham Steamship Co. Ltd. (No. 2),
[1939] 2 K.B. 544.

Kawasaki Steel Corp. v. Sardoil S.P.A. (The Zuiho Maru) [1977] 2 Lloyd's
Rep. 552.

Kidson v. Monceau Ironworks (1902) 7 Com. Cas. 82.

Kirk v. Gibbs (1857) 1 H. & N. 810.

Kordos Shipping Corp., of Monrovia v. Empresa Cubana de Fletes of Havana
Cuba, The "Evia" (No.2) [1982] 1 Lloyd's Rep. 334 (C.A.); [1983] 1 A.C. 736
(H.L.).

Krell v. Henry [1903] 2 K.B. 740 (C.A.).

Kruse v. Questier & Co. Ltd. [1953] 1 Q.B. 669.

Kursell v. Timber Operators & Contractors Ltd., [1927] 1 K.B. 298.

Kyprianou v. Cyprus Textiles Ltd., [1958] 2 Lloyd's Rep. 60.

Lakeman v. Pollard (1857) 43 Me. 463.

Lauritzen (J) S.A. v. Wijsmuller B.V. (The Super Servant Two) [1990] 1 Lloyd's
Rep. 1.

Lebeaupin v. Richard Crispin and Co. [1920] 2 K.B. 714.

Leeds v. Cheetham (1827) 1 Sim. 146.

Leiston Gas Co. v. Leiston-Cum-Sizewell U.D.C. [1916] 2 K.B. 428.

Leitch v. Edinburgh Ice Co. (1900) 2 F. 904.

Liverpoll v. W. N. Lindsay Ltd. (Leith) [1953] 1 W.L.R. 1280.



Logan v. Mesurier (1847) 6 Moo. P.C. 116.

London and Edinburgh Shipping Co. v. The Admiralty, 1920, S. C. 309.
Maritime National Fish Ltd., v. Ocean Trawlers [1935] A.C. 524, P.C.

Marshal v. Harland & Wolff Ltd. [1972] 1 W.L.R. 899.

Matsoukis v. Priestman and Co., [1915] 1 K.B. 681.

Matthey v. Curling [1922] 2 A.C. 180.

McMaster v. Cox, McEuen and Co., 1921, S. C. (H.L), 24.

Melville v. Dewolf (1855, Q.B.) 4 E1 & B1.

Mertens v. Home Free Holds Co. Ltd. [1921] 2 K.B. 526.

Metropolitan Water Board v. Dick, Kerr & Co. [1917] 2 KB. 1; [1918] A.C. 119
(H.L.).

Monarch SS. Co. v. A/B Karlshammns Oljefabriker [1949] A.C. 196; [1949] 1
AllE.R. 1.

Moorgate Estates, Ltd. v. Trower & Another, [1940] Ch. 206.

Morgan v. Manser [1948] 1 K.B. 184; [1947] 2 All E.R. 666.

National Carriers Ltd. v. Panalpina (Northern) Ltd. [1981] A.C.675.

Nikoll and Knight v. Ashton, Eldrige & Co., [1901] 2 K.B. 126.

Nile Company for the export of Agricultural Crops v. H. & J. M. Bennett,
Commodities Ltd. [1986] 1 Lloyd's Rep. 555.

Norris v. Southmpton C. C. [1982] I.C.R. 177.

Ocean Tramp Tankers Corp. v. V/O Sovfracht (The Eugenia), [1964] 2 Q.B.
226; [1963] 2 Lloyd's Rep. 155.

Olivia, The [1972] 1 Lloyd's Rep. 458.

Orakpo v. Manson Investments [1978] A.C. 104.

Palmco Shipping Inc. v. Continental Ore Corp. (The Captain George K.)
[1970] 2 Lioyd's Rep. 21 (Q.B.).

Pancommerce S.A. v. Veechema B. V. [1983] 2 Lloyd's Rep. 304; [1982] 1
Lloyd's Rep. 645.

Paradine v. Jane (1647) Aleyn 26; 82 Eng. Rep. 897.

Parkin v. Thorold (1852) 16 Beav. 5§9; 16 Jur. 959.

Peter Cassidy Co. Ltd. v. Osuustukkukauppa I. L. Ltd. [1957] 1 W.L.R. 273.
Pioneer Shipping Ltd. v. B. T. P. Tioxide Ltd. (The Nema) [1981] 2 Lloyd's
Rep. 254; [1982] A.C. 724 (H.L.).

Podar Trading Co. Ltd., Bombay, & Francois Tagher Barcelona Re [1949] 2
KB. 277; 2 AllE. R. 62.

Pool Shipping Co. Ltd. v. London Coal Co., of Gibraltar Ltd. [1939] 2 All E.R.
432.

Pound and Co. Ltd. v. Hardy and Co. Inc., [1956] A.C. 588.



Poussard v. Spiers and Pond (1876) 1 Q.B.D. 410.

Price v. Milner [1968] E.G.D. 234.

Prodemport v. E. D. and F. Man Ltd. [1973] 1 All E.R. 355.

Rail v. Compania Naviera [1920] 2 K.B. 289.

Reardon Smith Line Ltd. v. Ministry of Agriculture, Fisheries & Foods [1963]
A.C. 691; [1959] 3 W.L.R. 665; [1961] 1 Lloyd's Rep. 385; [1962] 1 Q.B. 42.
Robinson v. Davidson, (1871) L.R. 6 Ex. 267.

Rogg v. Minett (1809) 11 East 210.

Ross T. Smyth & Co. Ltd. (Liverpool) v. W. N. Lindsay Ltd. (Leith) [1953] 1
W.L.R. 1280; 2 Lloyd's Rep. 378.

Russkoe Obshchestvo Dlia Izgotovlenia Snariadovi Voennikh Pripasov v.
Sainsbury (H. & R. S.) Ltd. v. Street [1972] 1 W.L.R. 834, [1972] 3 All E.R.
1127.

Scott and Sons Ltd. v. Desel, 1923, S. C. (H.L.), 37.

Shipton, Anderson & Co. and Harrison Bros. & Co. Re [1915] 3 K.B. 676; 84
L.J.KB. 2137; 113 L.T. 1008.

Sky, The [1981] 2 Lloyd's Rep. 95.

Societe Franco-Tunisienne D'Armement v. Sidermar S. P. A,, [1961] 2 Q.B.
278.

Sonat Offshore S. A. v. Ameiada Hess Development Ltd., & Texaco (Britain)
Ltd., [1988] 1 Lloyd's Rep. 145; (1987) 39 Build. L.R. 1.

St Enoch Shipping Co. Ltd. v. Phosphate Mining Co. [1916] 2 K.B. 625.
Stevens v. Webb (1835) 7 C. & P. 60.

Storey v. Fulham Steelworks Co. (1907) T.L.R. 89, C.A.

Stubbs v. Hollywell Railway Co. (1867) L.R. 2 Ex. 311; 36 L.J.Ex. 166; 16 L.T.
631.

Sumpter v. Hedges (1898)1 Q.B. 673.

Superior Overseas Development Corp. v. British Gas Corp. [1982] 1 Lloyd's
Rep. 262.

Tamplin (F. A.) Steamship Co. Ltd. v. Anglo-Mexico Petroleum Products Co.
Ltd. [1916] 1 K B. 485; [1916] 2 A.C. 397 (H.L.).

Tatem (W.J.) Ltd. v. Gamboa [1939] 1 K.B. 132.

Tay Salmon Fisheries Co. Ltd. v. Speedie, 1929 S. C. 593.

Taylor v. Caldwell (1863) 3 B. & S. 826; 122 Eng. Rep. 309 (Q.B. 1863).
Tennants (Lancashire) Ltd. v. C. S. Wilson & Co. Ltd. [1917] A.C. 495 (H.L.).
The Chapter of Glasgow v. Laird of Cessford, Balfour Prackticks, M. 10143.
Thomas Borthwick (Glasgow) Ltd. v. Fairclough Ltd. [1968] 1 Lloyd's Rep. 16.
Tradax Export S. A. v. Andre & Cie S. A. [1976] 1 Lloyd's Rep. 416, C.A.



XXVl

Tradax Export S. A. v. Cook Industries Inc., [1982] 1 Lloyd's Rep. 385.

Trade and Transport Inc. v. lino Kaiun Kaisha Ltd. (The Angelia) [1973] 1
W.L.R. 210; 2 AllE.R. 144.

Trinidad Shipping Co. v. Alston [1920] A.C. 888.

Tsakiroglou and Co. Ltd. v. Noblee Thorl G.mb.H. [1959] All E.R. 45, modified,
[1960] 2 Q.B. 318, affirmed, [1961] 2 Al E.R. 179 (H.L.); [1962] A.C. 93.

Tyrie v. Fletcher (1777) 2 Cowp. 666; 2 Doug. K.B. 784.

Unger v. Presten Corporation [1943] 1 All E.R. 200.

United Scientific Holdings v. Burnley B. C. [1977] 2 W.L.R. 806.

Universal Cargo Carriers v. Citati, [1957] 2 Q.B. 401.

Wait, Re [1927] 1 Ch. 606; 96 L.J.Ch. 179; 136 L.T. 5652; 43 T.L.R. 150.
Walton (Grain & Shipping Ltd.) v. British Italian Trading Co. Ltd. [1959]1
Lloyd's Rep. 223.

Warico A. G. v. Fritz Mauthner [1978] 1 Lloyd's Rep. 151.

Watson v. Shankland (1872) 10 M. 142; (1873) 11 M. (H.L.) 51.

Waugh v. Morris (1873) L.R. 8 Q.B. 202.

Wenjiang (No. 2), The [1983] 1 Lloyd's Rep. 400.

Whincup v. Hughes (1871) L.R. 6 C.P. 78; 40 L.J.C.P. 104, 24 L.T. 74.
Williams v. Lloyd, 82 Eng.Rep. 95 (K.B. 1628); (1629) W. Jones 179.

Wrong Lai Ching v. Chinachem (1979) 13 Build. L.R. 81 (P.C.).

Zinc Corporation Ltd. v. Hirsch [1916] 1 K.B. 541.

TABLE OF FRENCH CASES

Colmar, 27. 11. 1848, D. 1851. Il. 274.
Paris, 26. 11. 1850, D. 1851. Il. 43.

Paris, 25. 4. 1863, D. 1863. |. 80.

Cass. Civ. 26. 5. 1868, D. 1869. 1. 365; S. 1868. 1. 336.
Seine, 17. 4. 1869, D. 1869. V. 221.
Cass. Req., 14. 5. 1872, S. 1873. |. 224.
Cass. Civ., 24. 3. 1874, S. 1874. |. 428.
Cass. Civ. 17. 2. 1874, D. 1874. |. 302.
Cass. Req., 20. 5. 1874, D.P. 1876, 1. 35.
Cass. Civ., 3. 8. 1875, D. 1875. |. 409.
Paris,1. 5. 1875, D. 1875. 1l. 204.

Cass. Civ., 6. 3. 1876, D.P. 1876. |. 193.
Cass. Req. 4. 7. 1882, D.P.1982. |. 353.



Cass.
Cass.

Civ., 15. 2. 1888, D. 1888. |. 203.
Civ., 14. 4. 1891, D. 1891. 1. 329.

Hazebrouck, 18. 1. 1890, D. 1891. Ill. 24.

Paris,
Cass.
Cass.
Cass.

4.2.1891, D. 1891. Il. 317.
Civ., 3. 12. 1890, D. 1892. |. 127.

Req., 15. 6. 1892, D. 1892. 1. 596; S. 1893. 1. 281.
Civ., 7. 11. 1893, D. 1894. |. 16. '

Rennes, 28. 6. 1894, D. 1895. II. 214.

Cass.
Cass.

Civ. 5. 11. 1895, D. 1896. 1. 8.
Civ., 4. 5. 1898, S. 1898. |. 281; D. 1898. |. 457.

Montbeliard, 28. 10. 1898, D. 1900. Il. 405.

Cass.
Cass.
Paris,
Cons.
Cass.

Civ., 12. 1. 1903, D.P. 1903. 2. 389.
Civ., 29. 1. 1909, D. 1910. 1ll. 89.
7.1.1910, D. 1910. Il. 292.

d'Etat., 29. 1. 1909, D. 1910. Ill. 89.
Civ.,, 6. 12. 1909, D.P. 1910. 1. 281.

Pau, 15. 12. 1909, S. 1910. 1l. 13.

Cass.
Cass.
Cass.
Paris,

Req., 15.6.1911, D. 1912. |. 181.
Civ., 4. 8. 1915, S. 1916. |. 17.

Civ., 4. 8. 1915, D.P. 1916. |. 22.

19. 10. 1916, Gaz. Trib. 1916. II. 530.

Seine, 20. 1. 1915, S. 1916. II. 52.
Seine, 14. 12. 1916, Gaz. Trib. 1916. Il. 4.
Toulouse, 1. 1. 1915, D. 1916. 1I. 112. 8.

Cons.
Paris,

d'Et., D. 1916. lll. 25; S. 1916. lll. 17.
30. 3. 1916, Gaz. Pal. 1917. 12. 31; D. 1916. 1ll. 25.

Sein, 16. 3. 1917. Gaz. Pal.1917. 12. 31.
Seine, 9. 2. 1916, D. 1917. Il. 6.

Cass.
Cass.
Cass.
Cass.
Cass.
Cass.
Cass.
Cass.
Cass.
Cons.

Civ. D. 1921. I. 173.

Civ., 5. 5. 1920, S. 1921. I. 298.

Req., 24. 10. 1922, D. 1924. 1. 8.

Civ., 30. 1. 1923, D. 1924. |. 148.

Req., 9. 3. 1925, D.H. 1925, 266.

Civ., 17. 11. 1925, D.H. 1926. 35; Gaz. Pal. 1926. I. 68.
Civ., 18. 10. 1926, D. 1927. I. 101.

Civ., 8. 12. 1926, S. 1927. |. 44.

Req. Gaz. Pal. 1927. |. 587.

d'Et., 27. 3. 1926, D. 1927. lll. 17.



Cass. Req,, 21. 12. 1927, D.H. 1928. 82.

Cass. Civ., 3. 6. 1929, S. 1929. |. 365.

Paris, 11. 1. 1928, S. 1930. II. 1.

Cass. Civ., 15. 11. 1933, Gaz. Pal. 1934. 1. 68.
Cons. d'Et., 9. 12. 1932, D. 1933. 1. 17; S. 1933. 1ll. 9.
Cass. Civ., 15. 11. 1933, S. 1934. I. 13.

Paris, 30. 12. 1932, D.H. 1935. 169.

Caen,, 11.10. 1937, Gaz. Pal. 1937. |l. 797.
Cass. Req,, 27. 12. 1937, S. 1938. I. 52.
Bordeaux, 26. 11. 1940, Gaz. Pal. 1941. |. 29.
Seine, 23. 12. 1940, Gaz. Pal. 1941. 1. 19.
Cass. Civ., 14. 1. 1941, D.A. 1941. 66.

Paris, 13. 11. 1943, Gaz. Pal. 1943. Il. 260.
Lyon, 22. 6. 1944, Gaz. Pal. 1944. 1. 162.

Cass. Civ., 10. 3. 1948, Bull. 1948, n. 83. p. 254.
Cass. Com. 18. 1. 1950, D. 1950. 227.

Lyon, 28. 5. 1951, D. 1951. 478.

Cass. Com., 19. 6. 1951, D. 1951, 717.

Cass. Civ., 7. 4. 1954, D. 1954. 385.

Cass. Civ. 22. 12. 1954, D. 1955. 252,

Cass. Com. 26. 10. 1954, D. 1955. 213.

Paris, 30. 6. 1958, D. 1958, 578.

Paris, 9. 6. 1961, D. 1962. 297.

Cass. Civ., 29. 4. 1963, D. 1963, 673.

Cass. Civ., 7. 3. 1966, J.C.P. 1966. Il. 14878.
Cass. Com. 28. 2. 1966, J.C.P. 1966. Il. 14878.
Cass. Civ., 29. 6. 1966, D. 1966. 645.

Cass. Com. 21. 11. 1967, J.C.P. 1968. Il. 15462.
Lyon, J.C.P. 1980. Il. 19411.

Cass. Civ., 24. 2. 1981, D. 1982. 479.

Cass. Civ., 12. 3. 1985, 1985. Bull. Civ. n: 94. 87.



ABBREVIATIONS

(Excluding Recognised Law Reports)

Am. J. Comp. L.
Am. J. Int'l. L.
Art.

B.G.B.

B.G.H.
B.G.H.Z

B.U.L. Rev.

Bull. Civ.

Bus. Law.

C.L J

Cass. Civ.

Cass. Com.
Cass. Req.
Clunet

Colum. J. Transnat'l. L.
Colum. L. Rev.
Com. L.J.

Cons. d'Etat.

D.

D.P.C. L

D.H.

D.P.

D.S.

De Paul Bus. L.J.
De Paul L. Rev.
Duqg. L. Rev.
EEC

Ga. L. Rev.
Gaz. Pal

Gaz. Trib.
Hamline L. Rev.
Harv. L. Rev.

The American journal of Comparative Law
American Journal of International Law
Article

Burgerliches Gesetzbuch (The German Civil Code
of 1900)

Federal Supreme Court

(Official Collection of Reports of Decisions of the
Federal Supreme Court in Civil Matters)
Boston University Law Review

Bulletin Civil

The Business Lawyer

Cambridge Law Journal

Cassation Chambre Civile

Cassation Chambre Commerciale
Cassation Chambre des Requetes
Journal du Droit International

Columbia Journal of Transnational Law
Columbial Law Review

Commercial Law Journal

Conseil d'Etat

Recueil Dalloz

Droit et Pratique du Commerce Internationale
Dalloz Hebdomadaire

Dalloz Periodique

Recueil Dalloz et Sirey (or Dalloz-Sirey)
DePaul Business Law Journal

DePaul Law Review

Duquesne Law Review

European Economic Community

Georgia Law Review

Gazette du Palais

Gazette des Tribunaux

Hamline Law Review

Harvard Law Review



Hasting Int'.&Comp.L.Rev. Hasting International and Comparative Law

Review
Hasting L. J. Hasting Law Journal
Hofstra L. Rev. Hofstra Law Review
Hous. L. Rev. Houston Law Review
How. L.J. Howard Law Journal
ICC International Chamber of Commerce
lllus. lllustration
Ind. L. Rev. Indiana Law Review
Int'l. & Comp. L.Q. International & Comparative Law Quarterly
J. Bus. L. The Journal of Business Law
J. Comp. Leg. Int'l. L. Journal of Comparative Legislation and
International Law
J. Int'l. Arb. Journal of International Arbitration
J. Mar. L. & Com. Journal of Maritime Law and Commerce
J.C.P. Juris-Classeur Periodique
Jurid. Rev. The Juridical Review
JW. Juristische Wochenschrift (Law Journal)
L. Q. Rev. The Law Quarterly Review
Loy. U. Chi. L.J. Loyola University Law Journal (Chicago ill.)
Mercer L. Rev. Mercer Law Review
Mich. L. Rev. Michigan Law Review
Mo. L. Rev. Missouri Law Review
Mod. L. Rev. The Modern Law Review
N/n Numero
N.C.L. Rev. North Carolina Law Review
N.J.W. Neve Juristische Wochenschrift
N.Y.U. L. Rev. New York University Law Review
New L.J. New Law Journal
Notre Dame L. Rev. Notre Dame Law Review
NW.U. L. Rev. Northwestern University Law Review
Ohio St. L.J. Ohio State Law Journal
Para. Paragraph
R.G. Reichsgericht (Imperial Supreme Court)
R.G.Z (Official Collection of Reports of Decisions of the

former Supreme Court in Civil Matters)
Rocky Mtn. Min. L. Inst.  Rocky Mountain Mineral Law Institute
RT Revue Trimestrielle de Driot Civil



Rutgers L. Rev.
S.

S.C.L. Rev.
Solic. J.

St. John's L. Rev.
St. Louis U.L.J.
St. Mary's L.J.
Stan. Envtl. L.J.
Temp. L. Q.
Temp. L. Rev.

U. Pa. L. Rev.
U.C. Davis L. Rev.
U.C.C.L.J.

UCC

UNCITRAL

Vand. J. Transnat'l L.

Willamette L. Rev.
Yale L.J.

XXX

Rutgers Law Review

Sirey (or Recueil Sirey)

South Carolina Law Review

The Solicitors' Journal

St. John's Law Review

Saint Louis University Law Journal

St. Mary's Law Journal

Stanford Environmental Law Journal
Temple Law Quarterly

Temple Law Review

University of Pennsylvania Law Review
U.C. Davis Law Review

Uniform Commercial Code Law Journal
Uniform Commercial Code

United Nations Commission on International Trade
Law

Vanderbilt Journal of Transnational Law
Willamette Law Review

Yale Law Journal



INTRODUCTION:

Throughout history, contracting parties have grappled with the problem
of non-performance of their contract caused by unexpected events. According
to the principle of pacta sunt servanda, parties involved in contracts, both in
national and international contexts, are bound to perform their obligations.
However, in the course of performance of a contract or before that,
supervening events may occur which prevent or, at least, make more difficult
the achievement of the purpose that the parties had in mind. Thus,
performance of contracts is subject to a variety of risks, including the vagaries
of nature, both on the land and on sea, legal, political, social, industrial and
technological change, economic upheavals or foreign currency exposure, and
the impact of insolvency. Excuse may be justified in terms of the contract itself
or justified by the provisions of national laws.

Generally, where the parties try to deal with such contingencies
beforehand rather than leave the question open, there exists a relaxation in
negotiations between the parties which blind their eyes to any downside risk in
their bargain. In consequence, they deny themselves the chance to address
those problems which are capable of identification with reasonable foresight,
and to make provision in their contracts for the contingency of their
occurrence. This failure to make adequate and satisfactory provision for
supervening events which occur after a contract has been formed, is so
widespread that a body of legal doctrines has grown up around it. These
doctrines are described under different titles: frustration, impossibility, force
majeure, impracticability, imprevision, wegfall der geschaftsgrundlage,
excuse, relief, efc. The problem of excusable non-performance of contracts,
viewed in doctrinal terms, presents extraordinary difficulty, uneasiness and
has troubled legal scholars for many years. While these concepts share a
common rationale, much confusion and perplexity has attended their
application to international contracts due to differences in the notions, and
variations in the approaches taken by different national laws in dealing with
them. The words "frustration", "impossible", "outside control", "unforeseen",
"unforeseeable" and "supervening" are imprecise, elastic and are subject to a
variety of interpretations, not only among the various legal systems of the
world, but even within a single jurisdiction.

While the problem of excusable non-performance is fairly general, the
solutions provided by the various legal regimes are far from uniform. It will be
seen that even in the Common law which is well known for its empirical
approach, the problem is treated differently. With wide diverging views on the



subject it is extremely difficult to arrive at a definition of excusable non-
performance which would be universally acceptable. Either it is too narrow
and restrictive or too liberal if judged by any one standard. One of the greatest
difficulties is that most countries have two different standards, one for
impossibility and the other for imprevision, geschaftsgrundlage, etc. In this
thesis, an attempt will be made to provide a brief analysis of the different
concepts and how they have been dealt with in the past in different legal
systems.

The present argument is that the above doctrines, notwithstanding
certain comparative differences in scope and effect, are not entirely
satisfactory. At international level, rules in most legal systems concerning
exemption from the legal consequences of a failure to perform may lead to
results which are incompatible with the circumstances and needs of
international trade. Apart from the problems inherent in the evolutive character
of the proper law, the parties to transnational commercial contracts may find
out that the proper law may not always supply a precise and suitable answer
to the problems that they may encounter as a consequence of supervening
events interfering with the expected performance of the contract or rendering
it impossible for the obligor to perform. This comparative law analysis will
reveal that domestic rules are not always exempt from ambiguity. The parties
to transnational contracts must be conscious that a stipulation of applicable
law may not necessarily or always ensure the stability of their relationship. In
view of the diversity of domestic rules, aggravated by the vagaries of case-
law, the parties to transnational contracts should attempt to deal directly with
the problem and to include in their contract an exemption clause defining
exempting impediments and specifying the legal consequences of those
impediments. Force majeure and hardship clauses can provide a more
comprehensive and reliable form of protection. In this study, such clauses,
particularly force majeure clauses, will not only be considered in conjunction
with doctrines of excuse but also in isolation from them.

One of the basic impressions obtained from negotiation practice is that
very often it is extremely difficult for a lawyer to have a legally satisfactory
hardship, force majeure or special risks clause included in the text of the
contract. A legal system which intervenes in the contractual regime and grants
an excuse from performance on grounds of "impossibility", "“frustration" or the
"disappearance of the foundation of the contract" ignores the capacity of the
parties to regulate their own affairs on the basis of mutual accord. It
disregards the capacity of the parties to make their own bargains in the face of



impediments to performance. To grant a performance adjustment to parties
where a contract provides for no excuse, is to displace the intention of the
parties and to replace it with the intention of the court. Moreover, it is
debatable, questionable, and even uncertain whether the law provides
appropriate mechanisms to deal with the problem - the legal tools are suitable
for a less dynamic world, possibly an abstract world which never existed.

The self-sufficiency of parties can be portrayed by a precise and
comprehensive clause which specifies the limits of performance obligations.
Parties can provide the circumstances in which excusable non-performance
will be permitted. Parties can provide contractual provisions for changes in the
price of the contract in the event of fluctuations. They can provide for an
appropriate suspension of performance or termination of the contract.
Accordingly, the contract can constitute the law of the parties. Consequently,
this thesis contends that parties who assume obligations to perform in terms
of their contract do so intentionally. The existence of an appropriate formula or
machinery within the contract for gap-filling may often be crucial in saving the
contract. In reinforcing this theme, the study identifies the parties' ability to
foresee non-performance risks and burdens and to provide for them expressly
in their contracts with an appropriate mechanism. Emphasis is given to their
capacity to devise extensive contractual provisions.

The main thrust of this thesis is, therefore, to describe the potential
ability of parties to regulate their own affairs by means of their contracts and
the need to determine the ambit of the right of non-performance through
contractual provisions rather than by superimposing an excuse into the
contract by way of judicial construction. The self-reliance of the contracts
illustrates the inappropriateness of imposing mandatory legal rules upon the
parties.

The thesis therefore stresses that parties both at national and
international levels through the use of comprehensive performance clauses in
their contracts, are able to regulate a wide spectrum of events that affect their
business ventures. Consequently, this thesis aims to show that parties
involved in contracts should be excused where such an excuse is provided for
in terms of their contract itself. In supporting this central theme, emphasis is
placed upon the terms of the contract. Stress is given to the parties' potential
ability to provide for a precise and comprehensive sequence of performance
risks within detailed non-performance and performance adjustment clauses.
Thus, this thesis undertakes to contribute to the issue by discussing some
specific problems concerning the force majeure contract provisions. For this



purpose, this thesis is aimed at examining drafting techniques and providing
suggestions for the formulation of the clause and its elements in such a
manner so as to introduce the clause as a means of contract security and also
as a means of avoiding potential conflicts as well.

Parties to a contract, especially at international level, are inevitably
aware of a number of undesirable consequences that may occur due to
change or unexpected circumstances beyond their control. International
confrontation, regional and global warfare with world consequences that
effectively inhibit and sometimes even prevent the fulfilment of contracts may
occur. However, none of these circumstances justifies that parties should
automatically be entitled to a right of non-performance on the occurrence of a
supervening event. None of these events should automatically confirm the
parties' right of non-performance on the grounds that a severe disruption
prevented his capacity to perform. They have every opportunity, given their
detailed experience and knowledge, to deal directly with the problem and to
specify in their contracts the type of situations which they are willing to
consider as force majeure or hardship events and the consequences ascribed
to such contingencies should they occur. Thus, it is the parties themselves
who are bound to regulate performance risks in their contracts. It is they who,
for reasons of cost and convenience, should provide under what
circumstances the performance of their obligations should terminate or alter in
nature.

However, as the governing law of the contract can be a legal system
which has a different concept of excusable non-performance from that which a
contracting party is aware, it is important to understand the application of
different doctrines of excuse. Further, since the scope of transnational
commercial transactions is wide, an effective analysis of the subject-matter
must not only incorporate an international perspective but must also be
sufficiently selective in providing a detailed examination of particular systems
of law. Thus, in this regard, this thesis also seeks to present a comparative
survey of excusable non-performance with particular emphasis on the
evaluation of excuse doctrines. The emphasis is primarily on English,
American, French, and German laws.

The above systems have been chosen for the following reasons: At
first, these countries - which are usually the governing law of the majority of
contracts - are leading systems and each of them has a distinctive historical,
legal, political and economic structure and recognises different doctrines of
excuse from each other. For example, whereas the German doctrine of



wegfall der geschaftsgrundlage is generally recognised as broad and flexible,
the French doctrine of force majeure is generally recognised as strict and
narrow. English law probably stands in the middle. Secondly, the analysis of
these doctrines in different legal systems adds a sharper focus to the
problems of excusable non-performance especially when the problem is
considered at international level, since, where practical problems of
international commercial law are concerned, a solution can only be found by a
detailed comparative examination of the various national legal rules in
question. It will become clear that even in a subject of strong international
flavour such as the law of international sales (for example, Vienna
Convention) those rules are greatly influenced by doctrinal concepts which
may vary considerably in the various national systems of law. Indeed, any law
of international trade of the future with synthetic non-national legal concepts is
the product of such comparative law that may pave the way to the unification
or harmonisation of the law of international trade. Thirdly, the above
comparative analysis will show that irrespective of the varying degrees of
contractual protection available under these doctrines, in practice relief by the
operation of the law still falls short of the scope of protection afforded under
force majeure or hardship clauses. Finally, international contracts usually set
out the rights and duties of the parties in detail, in which case national law will
be referred to only so as to fill any gaps left by the contract, or national law
may make a clause in the contract involved. But recourse to national law
remains inevitable. In other words, in the absence of any contractual clauses
dealing with such questions, the parties will have recourse to the relevant
rules laid down by the law applicable to the contract.

More specifically, this thesis consists of four parts: Part one deals with
excusable non-performance and conditions under which a contract is
excused. Chapter one is a short historical survey tracing the origin and early
development of the problem of excusable non-performance. From this
historical examination the origins of certain features of the modern doctrines
emerge and are exposed to critical analysis. Chapter two evaluates the
different laws governing non-performance. In chapter three all requisites
which must be met to consider a contract excused will be fully discussed. The
non-foreseeability of the frustrating events as a vital requirement to render a
contract frustrated is explained in this chapter. In addition, to manifest the
differences between discharge under breach of contract and under excuse
doctrines, this chapter speaks of "non-fault of the party seeking relief' as
another important requisite rendering a contract excused.



Part two deals with the most important part of the excuse doctrines, that is,
the question of rights and liabilities of contracting parties under an excused
contract. Furthermore, having regard to the significance of the distinction
between "total and partial excusable non-performance" in determining the
effect of excusable non-performance and the contracting parties' rights and
liabilities, chapter four is devoted to the effects of total excusable non-
performance and chapter five to the effects of partial excusable non-
performance. Part three examines, analyses and evaluates the problem and
its confrontation at international level with regard to international Conventions,
standard form contracts and proposed theories of excusable non-
performance.

All the above topics are dealt with by comparing the relevant rules and

provisions of the following laws and international rules concerning non-
performance: Common law, Civil law, the 1964 Hague Convention on Uniform
Law for International Sale of Goods (ULIS), the 1980 Vienna Convention on
Contracts for International Sale of Goods (CISG), the models contracts
sponsored by the United Nations Commissions for Europe (ECE) and the
International Chamber of Commerce (ICC) rules relating to international
transactions and FIDIC's conditions for contract for work of civil engineering
construction. The study also includes some discussion on other standard form
contracts which are widely used in international transactions, the problems
created by them in abuse of the freedom of contract and the means by which
the victims of this exploitation are and can be further protected.
Finally, in part four, the closing chapter of this thesis, having regard to the
close relationship between excuse doctrines and force majeure clauses, we
examine the role of force majeure clauses in contracts and reveal the potential
capacity of the parties to regulate their own affairs by means of contractual
provisions. Further, the thesis suggests some important drafting techniques
which can be employed in contracts both at national and international levels.

In conclusion, this proposition underlies the thesis: The need to have
force majeure and hardship clauses in contracts and the need to have a
precise and comprehensive formulation with regard to these clauses. Indeed,
It is the purpose of this thesis to show that most, if not all, problems of
excusable non-performance can and should adequately be solved by
application of well established immunity clauses. Parties should rely more
heavily upon the terms of the contract by drafting comprehensive force
majeure and hardship clauses rather than general legal doctrines prevailing in



one country or another. Thus, the parties can make their own law and this
need not necessarily be a system of national law.

In the end, it should be added that this thesis will use the words
"excusable non-performance" "doctrines of excuse" to describe those
situations in which the agreed performance has been prevented or has
become onerous or can no longer accomplish its principal purpose.



PART ONE - EXCUSABLE NON-PERFORMANCE AND
CONDITIONS UNDER WHICH A CONTRACT IS DISCHARGED
CHAPTER ONE:
SOME HISTORICAL ASPECTS OF EXCUSABLE NON-
PERFORMANCE OF CONTRACT

For a better understanding of the nature of the problem of excusable
non-performance and its application in different contracts both at domestic
and international levels, and to find a satisfactory answer to the problem, it is
at first essential to go into details and examine the history of the doctrine and
its development in various legal systems. A brief account of historical
development may provide a useful perspective and a deeper understanding of
the parallel developments and scope of methods of excuse.

A. CIVIL LAW
1. HISTORICAL BACKGROUND PRIOR TO NINETEENTH
CENTURY

The ancient maxim pacta sunt servanda required faithful performance
of contractual obligations. According to the maxim, Roman law, at least as jus
strictum, denied relief for excusable non-performance and did not recognise
the doctrine. Consent was held to be an essential element of contract.
Therefore, when the parties had entered into a contract, it followed logically
that the obligation arising from it should be performed. However, along with
this idea, there gradually grew up another theory, namely, that a person must
not be held liable to do the impossible - nemo tenetur ad impossibilia.
Supervening impossibilty of performance (only absolute and objective
impossibility) operated to extinguish an obligation.! While the texts do not give
other instances of this rule than destruction of subject matter, Buckland
concludes that the principle does not appear to be confined to this one case.?
What is clear, however, is that Roman law at least recognised that
impossibility of performance whether initial (impossibilitas) or supervening
(casus), would absolve the obligor from his duty to perform.3

1 R. W. Lee, The Elements of Roman Law, 4th ed. 1959, at 349-350; W. W . Buckland, Elementary
Principles of the Roman Private Law, 1912, at 286, 287; W. W. Buckland, The Text-Book of Roman
Law from Augustus to Justinian, 3rd ed. 1963, at 562.

2, Loc. cit. See also W. W. Buckland, Casus and Frustration in Roman Law and Common Law, 46
Harv. L. Rev. 1933, at 1281; G. Wassermann, 12 Revue du Barreau la Province Quebec, 1952, 366.

3, W. A. Ramsden, Some Historical Aspects of Supervening Impossibility of Performance of Contract,
38 Journal of Contemporary Roman-Dutch Law, 1975, 153.



The generic expressions used to denote the events which might be the
cause of impossibility were vis major and casus fortuitus.* According to the
above, in principle, if performance was ab initio physically or legally impossible
the contract became void, and the party whose performance was made
impossible, without any fault or fraud, was released from his obligation.> Thus,
the Roman law of contract extinguished obligations of innocent parties where
the thing was destroyed without the debtor's act or fault. It was applied in
Roman times, for example, to save from liability a man who promised to
deliver a slave by a certain day if the slave died before delivery.¢ This did not
release the promisor if he was already in mora, or if it was imputable to him,
for example due to his culpa; when he would be liable for culpa.” To sum up, it
should be said that in ancient Roman law relief would be given provided that:

- The impossibility was not due to the fault of the party seeking relief;
- Performance must have been objectively, and not merely subjectively
impossible.

Roman impossibility of performance as a means of exonerating an
obligor for non-performance of his obligation has been incorporated into many
systems of laws, for example German, French, efc.

However, through the development of bona fide institutions like the
exceptio dolis generalis, relief would be given sporadically. This can be
regarded as the origin of the clausula rebus sic stantibus,?® the theory that
every contract is subject to an implied or tacit condition under which
contractual undertakings cease to be obligatory as soon as the facts out of
which they arose have changed.® After many centuries, as a result of
medieval canon law, difficultas became an excuse for non-performance: this
doctrine released a debtor from performance of his obligation if it had become
excessively difficult to do so. Thus, rebus sic stantibus was an ancient
doctrine of canon law and applied by the ecclesiastical courts, who suspected
usury whenever one party's bargain seemed too beneficial.l® The canonists

4 Loc. cit.

5. R. W. Lee, op. cit.; W. W. Buckland, (1912), op. cit.; W. W. Buckland, (1933), op. cit.; Bucland
and McNair, Roman Law and Common Law, 1936, at 179-183.

6. Sohm, Institutes of Roman Law, 3d ed. 1907, 439, 440.
7. Buckland, A Manual of Roman Private Law, 2nd ed. 1981, at 342.

8 M. G. Rapsomanikis, Frustration of Contract in International Trade Law and Comparative Law, 18
Dugq. L. Rev. 1980, 551, at 552.

9 R. B. Schlesinger, Comparative Law - Cases, Text and Materials, 2d ed. 1959, at 365, 366 (note).
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disapproved any enrichment of one party at the expense of the other.1! Rebus
sic stantibus was considered as an implied term in contracts, by which the
parties were obliged to keep their contractual promises only so long as the
circumstances remained unchanged. This allowed a contract to be rescinded
or modified when the contract was unprofitable. Its basis was what has
become known in England as the theory of the implied term. In this regard,
good faith was a vital element in the performance of the contracts and where,
without the fault of the parties, a change of circumstances created hardship,
the court was able to apply the doctrine. By the sixteenth century at the latest,
this doctrine had been accepted by the secular Civil law.12

The approach taken by the natural law and by pre-19th-century jurists
to the problems of impossibility and changed circumstances is to be found in
their theory of contract.13 According to the natural law jurists, contract was
defined as a means of voluntarily assuming a legal obligation to transfer
resources from one party to another. An illegal performance was not included
among such resources; since there could be no legal obligation to perform, a
party therefore could not intend to contract for an illegal performance.
Moreover, one could not, properly speaking, intend to enter into a contract for
a physically impossible performance, since a contract contemplated a transfer
of resources between the parties and an impossible transfer would be no
transfer at all. The same analysis was applied when there was excessive
onerousness of performance. Thus, in this era, due to the natural law, three
cases of relief, viz., legal impossibility, physical impossibility and excessive
onerousness of performance were recognised.! The doctrine of clausula
rebus sic stantibus - the beginning of which date back to canonist authors and
can be traced through the medieval period to Grotious and Pufondorf -
became the prevailing medieval theory.!5 The doctrine not only made a great
impression upon legal practice and theory but also was accepted in major

10, Mejers, La Force Obligatoire des Contrats et ses Modifications dans les Droits Moderns, In Acts
du Congres International de Droit Prive, 1950, at 99, 101. See also Keith S. Rossen, Law and
Inflation, 1982, at 85.

11 Marcel Planiol, Georges Ripert, Traite Pratique de Droit Civil Francais, 2d ed., Vol. VI,
Obligations, 1952, no. 391 ff. See also Joseph Dainow, Essays on the Civil Law of Obligations, 1969,
at 153, 154.

12 See K. W. Ryan, An Introduction to the Civil Law, 1962, at 55.

13 A. T. Von Mehren and J. R. Gordley, The Civil Law System, 2d ed. 1977, at 1038.

14 Loc. cit., at 1041-1043,

15 J. Meinecke, Frustration in West German Law of Contract, The Irish Jurist, 1978, at 83.
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eighteenth century codifications.!é Under the doctrine, it only remained to
determine which changes of circumstances had sufficient significance to
justify discharge from the obligation.

However, the doctrine was forgotten in Europe, particularly in Germany,
during the nineteenth century.l” In the face of the economic disequilibrium
resulting from World War |, many European courts sought theoretical
justification for excusing the party whose performance had become
exceedingly burdensome. Thus, the doctrine was reclaimed and recycled
under a variety of names. French jurists developed theori de I'mprevision and
the Germans advanced the doctrine of wegfall der geschaftsgrundlage.

2. EXCUSABLE NON-PERFORMANCE AFTER THE
NINETEENTH CENTURY
2.1. GERMANY

Medieval German law had adopted the doctrine of rebus sic stantibus.
The doctrine was embodied in the legislation of the eighteenth century in the
Bavarian Landrecht of 1756 and the Prussian Allegemienes Landrecht.!8
During the nineteenth century, the doctrine lost its currency in Germany and
the BGB (German Civil Code) which came into force on 1 January 1900,
generally did not recognise it.!® However, the starting point in Germany was
the concept of impossibility of performance, which was fundamental to the
scheme of contractual liability expressed in BGB but which was not defined in
it. Causes contributing to the demise of the doctrine of clausula rebus sic
stantibus were: emerging ideas of economic liberty and the feeling that the
doctrine posed a danger to commerce because of the insecurity of contract
implied in its acceptance, the influence of the school of scientific positivism;
and the advocacy by the historical school of classical concepts, particularly of
Roman law, which did not recognise the doctrine.20

In 1852, the famous German jurist, Windsheid, presented a new
doctrine under the title "voraussetzung" (presupposition theory)?! in which he

16 Ioc. cit.

17 P. Hay, Frustration and its Solution in German Law, 10 Am. J. Comp. Law, 1961, at 345-346; 6
Planiol & Ripert, op. cit., at 526-527.

18 P. Hay, op. cit., at 358; H. Lesguillons, Frustration, Force Majeure, Imprevision, Wegfall der
Geschaftsgrundlage, 5 Droit et Pratique du Commerce International, 1979, 505, at 527.

193, Meineck, op. cit. See also Dawson, Effects of Inflation on Private Contracts: Germany, 1914-
1924, 33 Mich. L. Rev. 1934, at 176, n. 22.

20, P. Hay, op. cit., at 345, 346; J. Meinecke, op. cit., at 83, 84.
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pleaded for the implication of a presupposition in every contract. According to
this theory, "presupposition” is an "undeveloped condition" that the legal effect
of the contract will remain in force as far as a certain situation exists. Thus,
where the other party is in a position to conclude from the circumstances of a
transaction that the presupposition forms an element of the other party's
intention, the latter, according to Windschied, can refuse performance or
recover any performance made by him if the presupposition is not complied
with. However, this concept which is comparable to an implied condition was
rejected by Windschied's contemporaries.?? With the rejection of the clausula
and the inadequacy of the traditional concept of impossibility in the light of
extraordinary economic changes after World War |, the German courts
developed two applications analogous to the theory of impossibility.2? First,
economic impossibility arising from a change in the contents of the obligation.
This would apply when performance was delayed because of temporary
impossibility. Reichsgericht applied this view to contracts of sale of raw
materials which the war made it impossible or very difficult to import. In such
cases, the vendor was excused if delivery after the end of the prolonged war
would take place in economic conditions entirely different from those
prevailing in peacetime when the contracts were originally made.24
Second, there was economic impossibility due to "unzumutbarkeit" (non
imputability) which resulted when changes had occurred, following the
conclusion of the contract, but before its performance, which altered the
economic significance of the performance. Under the "unzumutbarkeit", the
obligor would no longer be required to perform the original contract when such
a claim imposed an unreasonably heavy burden. This view was applied in a
case where the vendor of salmon was freed from his obligation because the
war had destroyed the German market in such foreign wares, even although
the vendor had previously, sporadically and exceptionally, found ways and
means of obtaining some supplies.2’

The above "economic impossibility" as the criterion of performance was
a vague concept and difficult to apply. Finally, in 1918, the Supreme Court

21 See E. J. Cohn, Frustration of Contract in German Law, 22 J. Comp. Leg. Int'l. L. 1946, 15, at 20;
A. T. Von Mehren and J. R. Gordley, op. cit., at 1044-1048.

22 Joc. cit.
23 P. Hay, op. cit., at 359; J. Meineck, op. cit., at 90.

24 RGZ 94, 68, 69. (Cited in K. Zweigert, H. Kotz, An Introduction to Comparative Law, 1977, at
191).

25 RG JW 1919, 499. (Cited in Zweigert, Kotz, op. cit.).
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(Reichsgericht), for the first time basing itself on the "treu und glauben" (good
faith) provisions of paragraphs 157 and 242 of the German Civil Code,
declared that the plaintiff was not obliged to perform the contract when the
value of what was to be performed in return had become inadequate because
of the effects of war.26 In another case,?’ in 1920, the court allowed a suit for
the increase of the price in a contract which, because of extreme inflation, had
now become excessively onerous. The court held that due to unzumutbarkeit,
paragraphs 157 and 242 and economic impossibility (paragraph 325), the
continued obligation to perform would place an unconscionable burden on the
obligor: whereas these paragraphs justify termination of the contract, the court
held that it must also be permissible to modify the contract, provided both
parties desired its continuation and on condition that good faith and equity so
require. In another case, the court released a lessor who had contracted to
supply the lessee with steam in a situation in which the cost of providing the
steam reached 10 times the amount of rent received by the lessor. The
Supreme Court ordered the trial court to determine a reasonable price for the
steam in the light of changed conditions.28

However, the difficulty in defining the theoretical basis for the concept
of excusable non-performance and elaborating a uniform approach is
illustrated by the fact that one year later the court held that relief from a
contract was available when equivalence of performance had been disturbed
to such an extent that the obligor would not receive an equivalent for his
performance. Thus, notions of economic impossibility, the threatened
economic ruin of obligor (amounting to unzumutbarkeit), and the theory of
equivalence of performance existed side by side.?®

In 1921, under the impact of the cases growing out of the currency
inflation, QOertmann began to evolve the theory of the '"wegfall der
geschaftsgrundlage" (the collapse of the foundation of the contract).3 This
theory combined the previous approaches and defined frustration in terms of
whether the change in circumstances affects the foundation of the contract, so
that the consequences place an unconscionable burden on the obligor.
According to the theory, a contract may lapse as a result of altered

26 P. Hay, op. cit.; J. Meineck, op. cit.

27 Cited in P. Hay, op. cit., at 359,360; J. Meineck, op. cit., at 90-92
28 Judgment of September 21, 1920, 100 RGZ 129.

29 Dawson, op. cit., at 181-189.

30 E. J. Cohn. op. cit., at 20, 2; J. Meineck, op. cit., at 92 et seq.
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circumstances if the expectations, assumptions or suppositions entertained by
the parties at the time of contracting are frustrated by subsequent events.
Thus, an uncontrollable change in the circumstances surrounding the contract
that leads to fundamental disequilibrium in the contract and puts an undue
burden on the party who had not anticipated that risk in the contract, justifies
an adaptation or termination of the contract3! This German version of
changed circumstances was first applied by the German Supreme Court in
1923 in the aftermath of the first World War, when revolutionary events and
hyper-inflation affected the German economy and disrupted the basis of many
contracts. Although the German Supreme Court had no hesitation in rejecting
Windschied's theory, because of the inmediate post-war inflationary period, it
subsequently accepted the theory of geschaftsgrundlage proposed by
Oertmann. |
With slight modifications, the above theory forms the basis of the present
German doctrine of excusable non-performance and has mainly been derived
from the case law.32 Reichsgericht defined the doctrine of
"geschaftsgrundlage" as follows: The geschaftsgrundliage is formed by the
assumption made at the time of contracting by one party, the importance of
which is known to the other party and which is not objected to by him, or by
the common assumption of both parties, of the existence or the occurrence or
non-occurrence of certain circumstances which have determined the intention
to contract. Thus, upon a failure of that assumption, the obligation to perform
in terms of the existing contract ceases. It is not, however, upon the basis of
an implied term in the contract that the obligation to perform is excused. The
principle applied is that it is contrary to good faith for a party to hold the other
to performance when he is aware that the other party has contracted only on
the basis of certain assumptions which have turned out to be incorrect. 33

By the combined effect of the doctrines of geschaftsgrundlage, of
economic impossibility, and the greatly extended scope of the application of
paragraph 242 of the BGB, German courts began to adjudicate the mass of
cases arising out of economic strain and war emergencies. However, the
major criticism of Oertmann's doctrine is its inapplicability in cases where the
subsequent alteration of circumstances could not be foreseen by the parties at

31 N. Horn, H. Kotz and H. Leser, German Private and Commercial Law: An Introduction, 1982, at
141 et seq.

32, See P. Hay, op. cit., at 361; J. Meineck, op. cit., at 84.
33 RG 168, 126. (Cited in K. W. Ryan, op. cit., at 59).
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the time of contracting. Indeed, the parties when entering into the contract
regard the continuance of the existing circumstances as self-evident and do
not consciously form, much less express, any assumptions about the future
course of events.34

To sum up, it should be said that in response to the dislocations caused
by disastrous inflation following World War |, the German courts, relying on
the good faith principle, first began to relax the strict rules of the doctrine of
impossibility. They found in this general language adequate authority for
holding that revision was appropriate when great inflation disrupted the
foundation of the contracts rather than simply cancelling them. Finally, in the
period after World War |l, Court-imposed adjustment ceased to be an
occasional remedy and became the standard and preferred solution.3s What
will be evident as the discussion proceeds is the wide divergence which has
developed between German law on the one hand and Anglo-American and
French law on the other hand. This divergence may be due to disasters
encountered by Germany in the 1920's.

2.2. FRANCE

As pointed out above, owing to the prevalence of the economic and
political theories of capitalism and liberalism and other factors, the clausula
rebus sic stantibus started its decline towards the end of the eighteenth
century. Since then, and for over a century, the theory was being replaced by
pacta sunt servanda that is "contracts must be honoured" this has the
implication that a contract must be performed regardless of any change in
circumstances and regardless of cost, effort, or sacrifice to the obligor.3¢ The
doctrine was also rejected by the great French jurists of the seventeenth and
eighteenth centuries. Neither Domat nor Pothier accepted the validity of an
implied clausula rebus sic stantibus in contracts. Thus, it is no surprise to find
French law at the time of codification omitting a general provision concerning
the modification of contracts.3” Indeed, French draftsmen felt no need to
introduce the doctrine into the law since it had not really been part of their

34 K. Zweigert, H. Kotz, op. cit., at 193.

35, Dawson, Judicial Revision of Frustrated Contracts: Germany, 63 B. U. L. Rev. 1983, 1039, 1045-
1051, 1075.

36, Pothier, Traite des Obligations, Partie III, Ch. 6, Art. 3, S. 668. See generally on the relation of
Pothier's treatment of impossibility to that in Roman law, W. W. Buckland, Casus and Frustration in
Roman Law and Common Law, op. cit.

37 See Joseph Dainow, op. cit., at 154.
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legal tradition. As we have seen, the position in Germany was completely
different from that obtaining in France. The doctrine survived longer in
Germany than in France.

However, the ancient Roman maxim with regard to impossibility of
performance, and also the writings of Pothier on the subject, did create the
basis of the French civil law on impossibility of performance as a means of
excusing an obligation. The French jurist, Pothier,3® writing in the eighteenth

century, stated the rule to be as follows:

"The debtor corporis certi is free from his obligation when the thing has
perished neither by his act, nor his neglect, and before he is in default, unless
by some stipulation he has taken upon himself the risk of the particular
misfortune which has occurred."

From this foundation developed the modern French law of force majeure.
According to Articles 1147 and 1148 of the Code Napoleon, there is no award
of damages when performance is prevented by cas fortuit or force majeure.
As expounded by traditional doctrine and applied by cautious jurisprudence,
for a contract to be discharged, performance must be rendered absolutely
impossible, not merely more onerous.®® In the event of force majeure, the
contract is treated as a nullity, i.e., terminated, contrary to the German
practice of adjustment.

After World War |, owing to circumstances incident to that war,
especially the fall in the value of French currency, there was a tendency after
1914 to extend the notion of force majeure. From this there emerged in
France a new doctrine, known as "theorie de l'imprevision" (lack of foresight or
theory of unexpected circumstances).# According to the doctrine, the parties
of a contract are relieved if the performance of their contract has subsequently
become very onerous, by means of interpreting their wills and the bona fides
Article 1134 of the French Civil Code. This theory was not included in the
French codification of private law. However, undue burden on a party caused
by an unforeseen and uncontrollable event was recognised as an excuse for
non-performance in government contracts.*! In the Gaz de Bordeaux case,*
the Conseil d'Etat extended the theory of force majeure where performance

38 Pothier, op. cit.
3% R. David, Frustration of Contract in French Law, 28 J. Comp. Leg. Int'l. L. 1946, at 11, 12.
40, Rene David, op. cit., at 12.

41, Loc. cit., at 13. See also Planiol and Ripert, Traite du Droit Civil Francais, 1952, 2em ed. Tome
VI, Nos. 391-98.

42 March 30, 1916, S. 1916. 3. 17.
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had merely become more onerous although not impossible. Consequently, the
court was allowed to adapt or modify contractual obligations.

The civil courts were quite unmoved by such decisions of the Conseil d'Etat.
Supervening events only justify rescission of the contract if the very strict
conditions of force majeure are met. This remains the position in France to
this day.+

B. COMMON LAW
1. ENGLAND

The traditional position of the English common law of contract, unlike
the Roman law, was that the liability to perform a contract was generally
absolute and that the promisor was liable for breach of contract even though
the non-performance was not due to any fault on his side. The classic case
illustrating the rule is the seventeenth century decision, Paradine v. Jane,
here the plaintiff, the lessor, sued the defendant, the lessee, for unpaid rent.
The defendant pleaded that he had been evicted by an enemy alien, such an
event was beyond his control, and he was prevented from taking any profits
from the land as he had intended when he had taken the lease. The
defendant's plea was held to be insufficient. The court reasoned that since the
defendant had not made his promise to pay the rent conditional on his ability
peacefully to enjoy the land, he was bound to pay the rent even though he
had been unable to use it. The court also added that the law will not protect a
promisor beyond the contract and that since the defendant was to have the
advantage of all profits accruing from the land, it was fair that he bore the risk
of casual losses.4 However, contrary to the above decision, on the Continent
the courts applied at the same period a much more liberal rule. Indeed, the
basic provision of pacta sunt servanda had been tempered by the doctrine of
the clausula rebus sic stantibus.

But according to early English law, a clause listing circumstances under
which performance was excused, or a force majeure clause, could alleviate
the necessity of applying or developing the doctrine of impossibility. As a
result, the doctrine of absolute contracts works well where it is usual to make

43, See, e.g., Civ. 6 June 1921. 1. 73; Civ. 15 Nov. 1933, Gaz Pal. 1934. 1. 68, Com. 18 Jan. 1950, D.
1950, 227.

44 Paradine v. Jane (1646) aleyn, 26; 82 Eng. Rep. 897 (K.B. 1647). This harsh rule applied in equity
as well. See Leeds v. Cheetham (1827)1 Sim. 146, 150.

45, This exaltation of the principle of sanctity of contract was even applied to commercial contracts.
See Hills v. Sughrue (1846) 15 M. & W. 253.
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provision for the supervening event, or where the party could reasonably have
been expected to make such provision. But in other cases, the doctrine is
considered as an unsatisfactory way of dealing with situations occasioned by
supervening events. The Paradine rule was an inflexible rule of contract
enforcement, extremely literal in application, often resulting in harsh or absurd
consequences. Looking only to the words that the parties had chosen was not
an ideal approach. This was, perhaps, not the best way to effectuate what the
parties intended. However, despite earlier cases that recognised excuses for
non-performance,* for over two centuries after the above decision (from 1647
to 1863), the rule was more or less rigorously applied. This doctrine meant
that many English contracts became verbose collections of exemption
clauses. However, in the early part of the 19th century, it was recognised that
some injustice occurred as a result of adherence to the principle.4? Justice
required that some exceptions be made to the rule. The first rupture of the
doctrine was brought about by the case of Taylor v. Caldwell? which
established the excuse for physical impossibility of performance, as well as
the "implied condition" theory. In this case, the owner of a music hall had
agreed to rent the hall to the lessee to hold concerts. The hall was
accidentally destroyed by fire before the concerts. The court hearing the case
refused to apply the theory of the absolute contract and held that there was an
implied condition precedent in the contract that the hall was in existence when
the concerts were given; since that condition was discharged both the owner
(from paying damages for non-performance of the rental contract) and the
lessee (from paying the agreed rental) were excused performances. The claim
failed, not because the owner of the hall was unable to perform the contract
by reason of an event for which he was not responsible - as would have been
the basis for the decision in Germany under paragraph 275 BGB - but
because the contract of hire was construed to contain an "implied condition"
that the parties shall be excused in cases where the performance becomes
impossible from the perishing of the thing without default of the contractor.
The court in the Paradine case* would not have been prepared to imply a

46, See, e.g., Abbott of Westminister v. Clerke, 73 Eng. Rep. 59 (K.B. 1536) (Illegality due to
subsequent act of Parliament); Hyde v. Dean & Canons of Windsor, 78 Eng. Rep. 798 (K.B. 1597)
(Death of party to personal service contract); and Williams v. Lloyd, 82 Eng. Rep. 95 (K.B. 1628)
(Destruction of chattel that was specific subject matter of bailment contract).

47 See, e.g., Hadely v. Clarke (1799) 8 T.R. 259; Blight v. Page (1801) 3 B. & P. 295 (n); Hall v.
Wright (1859) E.B. & E. 446.

48 (1863) 3 B. & S. 826; 122 Eng. Rep. 309 (Q.B. 1863).
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condition and interpret the contract in the way that Blackburn J. did in the
Taylor case.

Taylor v. Caldwell is interesting for civil lawyers because in order to
find authority for his position, the judge had resort to the Digest and to
Pothier.30 Although the case may have been decided under the doctrine of
impossibility, which was then already in existence,’! it appears that the case
created a new doctri<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>