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In this thesis I present a philosophical argument that defends a particular approach to
the legitimation of substantive principles of justice in the context of a modern society.
Philosophy must seek to justify a procedure of legitimation that gives us a conception
of an impartial point of view. This procedure could then act as a critical test of
substantive claims about justice. However philosophy must not actually carry this
legitimacy test out itself. This task must be left to all those who are to be affected by
the principles in question. The first of three chapters is a critical analysis of the
procedure of impartiality that is outlined by John Rawls. I will argue that a
consideration of the views of Rawls's communitarian, post-structuralist and feminist
critics reveals that his procedure is flawed in a number of important respects. The
most important flaw is the fact that Rawls's procedure represents a monological point
of view where all differences between represented parties are eliminated prior to a
consideration of substantive principles of justice. In the second chapter, Michael
Walzer's attempt to theorise justice without recourse to a philosophical conception of
an impartial procedure will be examined. While Walzer's approach has certain
advantages over Rawls's, his failure to justify an impartial point of view means that
his interpretive account of justice is dangerously partial. In the third chapter I will
present a theory of justice that overcomes the weaknesses of both Rawls's
monological proceduralism and Walzer's contextualist anti-proceduralism. Jiirgen
Habermas presents us with a dialogical conception of impartiality that can retain
Walzer's context sensitivity without losing the critical edge that a philosophical
conception of an impartial point of view brings to a legitimacy test for substantive
principles of justice. Furthermore, Habermas clearly separates the philosophical task
of clarifying an impartial point of view from the democratic task of legitimating
principles of justice. I will focus my attention on the dialogical conception of
impartiality that is at the core of Habermas's discourse ethics so as to show that his
work is the best available theoretical guide for the necessarily procedural task we

face, that of legitimating substantive principles of justice in a modern context.
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INTRODUCTION

To demand justice or to claim that an injustice has been suffered is to
engage in the practice of social criticism. In this thesis I wish to explore
one aspect of justice as a tool of social criticism in the context of a
modem society. Social criticism in any society depends on a descriptive
understanding of how the institutions and practices of that society came
to be as they are. This involves an analysis of the struggles of the
society's history, its achievements and its failures. It is to the work of
historians, social scientists and legal scholars that we should look for the
resources necessary to inform this descriptive understanding.

But criticism also depends on a normative understanding of the
society. This normative understanding can be thought of as a substantive
account of justice. Such an account provides a test for historical
achievements. It articulates the standards or principles by which the
institutions and practices of that society are called to account. A social
critic will argue that some aspect of society fails this test of justice. The
critic is expressing a tension between the descriptive and the normative
understandings of the people to whom the criticism is addressed. This
tension should be a matter of public concern, the subject of an informed
and inclusive discussion.

My chief concern is to inquire as to how a substantive account of
justice is to be grounded and justified. One of the most significant
characteristics of a modern society is that people do not share one
comprehensive conception of what constitutes a good life for human
beings. In a modemn society there is not one religious or general
philosophical worldview that is shared universally but rather there is a

wide ranging plurality of worldviews. Furthermore, people can have very



good reasons for not coming to an agreement about certain
comprehensive questions as to what constitutes a good human life. It
would appear therefore that no one worldview can ground, by itself, an
account of justice which all people in a modern society would have good
reason to affirm.

Given the many divergent beliefs about how a human life should be
led, and the corresponding variety of lifestyles that are represented in
modemn societies, it is no easy task to say what it is to give an account of
justice. It does seem to be the case however that the notion of
impartiality, the idea that no one person or group is arbitrarily favoured
by any account of justice that could claim to be legitimate, must be
central to our concerns here. Under modern conditions justice must be
grounded, not in one comprehensive worldview, but within some
framework that treats people who do not share worldviews in an
impartial manner. The justification of some such framework has been
one of the great questions with which political philosophy, since the
Reformation at least, has had to grapple. I will address myself to two
questions that are related to this problem.

First, who is qualified to give an account of justice? I will argue that
no one philosopher, political theorist or indeed anybody else, is qualified
to provide an account of the substance of justice in a modern society. To
claim to do so is to overestimate the extent to which any one citizen
could adopt an objective and impartial standpoint where the various
perspectives of all citizens are equally represented. Philosophers are no
more or less qualified than other citizens in this regard. Any citizen, who
claims to be able to overcome the difficulties involved here, fails to take
sufficiently seriously the very. real possibility of disagreements,
differences and tensions surfacing between the plurality of worldviews

and the social groups they represent in modern societies. A substantive



account of justice can only be produced in an on-going manner, as the
outcome of democratic deliberation where this plurality of perspectives is
more adequately represented. This could only happen if each social
group were to speak and act on its own behalf.

For this reason the attempt to derive philosophically a definitive,
substantive account of justice for a living political community would
appear to be an unproductive one. To pursue that task would be to deny
the historical nature of a community's normative self-understanding by
closing off any future discussion or revision. This would involve the
assumption that the community's history had reached its end, that public
debate about justice could with good reason be closed off since things
were not going to change in any significant way in the future. This
assumption, that history has no future, has a particularly poor track
record.

Second, under what conditions could a substantive account of justice
that is legitimate be produced? Even though philosophers are not
themselves qualified to give a substantive account of justice, I want to
argue that they can attempt to provide a philosophical justification for a
procedure that would serve as a legitimacy test for substantive principles
of justice. The point of advocating such a procedure is to clarify the
criteria according to which a political community could judge legitimately
between competing claims about justice under particular circumstances.
In making this argument I will draw on the work of Jiirgen Habermas.!
According to Habermas, philosophers can, and should, refrain from

claiming any special qualification to give a substantive account of justice.

1 See especially Moral Consciousness and Communicative Action, Cambridge, UK:
Polity Press, 1990 and Justification and Application: Remarks on Discourse
Ethics, Cambridge, UK: Polity Press, 1993.



They can however, simultaneously, defend a discursive procedure of
legitimation that places certain normatively justified constraints on the
on-going democratic deliberation that yields principles of justice for
particular political communities.

The discussion is divided into three chapters. Each of these will
examine an influential and important theoretical contribution to recent
debates about justice. John Rawls has defended what is perhaps the most
celebrated theory of justice of this century.2 Rawls presents a procedure
of legitimation that claims to specify the conditions of an impartial point
of view. He also derives from that procedure two substantive principles
of justice that are to regulate the basic structure of a modern democratic
society.3 In the first chapter I will assess the procedure he presents as a
philosophical articulation of conditions of fairness for the choice of
substantive principles of justice. The discussion offers a critique of
Rawls's procedure by reconstructing arguments that could be made from
the theoretical perspectives of communitarianism, post-structuralism and
feminism. After anticipating this critique, in the first section, with
reference to Marxian objections to contractarian approaches to justice in
general, I will develop arguments from each of these three perspectives in
the remaining three sections of the chapter.

My suggestion in this chapter is that Rawls's procedure is excessively

theorist-centred. By this I mean that it depends too much on the

2 His most important work is A Theory of Justice, Oxford: Oxford University Press,
1972 but for recent developments in his defence of the argument made there
Political Liberalism, New York: Columbia University Press, 1993.

3 Although it is not the case in A Theory of Justice, it is clear in Political Liberalism
that Rawls's procedure is justified with reference to the particular traditions of
Western democratic societies. The significant difference between this type of
justification and the strictly universalist one that Habermas offers for his theory
of justice is one of the central themes of this thesis.



unwarranted assumption that a constructivist philosopher, such as
himself, can know what all other citizens will agree on to be matters of
justice. I will focus on Rawls's attempt to isolate political aspects of
citizens' morality from all other aspects of their moral views because I
believe that this attempt highlights this theorist-centred assumption.
Rawils is forced to make this assumption because of the fact that he
theorises impartiality in, what I will call, a monological way. Itis a
monological in that all citizens of a democratic community are presumed
to reason, in isolation from each other, in exactly the same way from an
impartial point of view. On this account no real differences between
citizens are articulated within the framework of an impartial procedure.

The monological nature of this procedure leads Rawls to argue,
mistakenly in my view, that he can derive, as an integral part of the
theory, certain definitive and substantive principles of justice for a
modern democratic society. Rawls's procedure does not reflect
adequately the full variety of perspectives among social groups that one
can expect under conditions of modern pluralism. A philosopher must
never assume, prior to public deliberation, that some certain aspects of
the moral views of citizens are political, and therefore of public concern
in relation to the demands of justice, while other aspects of the citizens'
moral views are not. The relation between the political and the non-
political must itself be treated as a subject of on-going debate among all
the citizens of a democratic community.

In the second chapter I will consider the work of one political theorist
who rejects entirely the claim that philosophy can defend a procedure of
legitimation for substantive accounts of justice. Michael Walzer rejects

proceduralism for the sake of democratic pluralism.# He believes that no




philosophically articulated procedure of impartiality can reflect
adequately the real differences among the citizens of modem
democracies. He does not therefore seek an alternative procedure to that
advocated by Rawls but rather he rejects the procedural project
altogether. Walzer advocates instead a hermeneutic, or interpretive,
approach to justice and social criticism where substantive principles of
justice are thought to be embedded in the shared understandings of
particular communities. He shifts the focus of a theory of justice away
from impartial procedures of legitimation towards the articulation,
through democratic dialogue, of the substance of justice in particular
contexts.

I will introduce Walzer's work, in the first section of the chapter, by
considering the idea of complex equality. This notion gives shape to the
substantive account of justice that Walzer advocates for a modem
democratic society and I will discuss it in relation to the two substantive
principles that Rawls proposes. Both accounts can be thought of as
significant contributions to an on-going debate among all citizens as to
what the substance of justice for any modem society might be. Both
theorists offer serious and carefully worked out proposals that could act
as highly stimulating catalysts for democratic deliberation. They are not
the last word of course on the substance of justice for any one community
since no one citizen can have the last word on that.

My purpose in discussing these two substantive accounts is initially
to add some weight to Walzer's claim, that any theory of justice that
stresses procedures of impartiality is necessarily insensitive to particular

contexts. I will suggest that Walzer's account of complex equality does

4 See especially Spheres of Justice: A Defence of Pluralism and Equality, Oxford:
Basil Blackwell, 1983 and Interpretation and Social Criticism, Cambridge, MA:
Harvard University Press, 1987.



have important advantages over Rawls's two principles because it
facilitates a detailed elaboration of the substantive demands of justice in a
way that is highly sensitive to cultural particularity. Of course the fact
that Walzer's indeterminate notion of complex equality has significant
advantages over Rawls's principles as an account of the substance of
justice does not in itself justify his rejection of proceduralism. In fact it
merely underlines the fact that a substantive account of justice that
proposes particular, determinate principles should not be presented as an
integral part of a philosophical theory of justice. The democratic task of
articulating a substantive account of justice must be thought of as being
strictly separate from the philosophical task of clarifying an impartial
point of view.

In the remaining two sections of the second chapter I will explore at
greater depth the implications of Walzer's hermeneutic approach to
justice. The discussion in the second section will suggest that, despite
the views of many critics, an interpretive approach to justice need not
defend tradition in a conservative way. However, while this implies that
it can facilitate an important form of social criticism, I will suggest in the
third section, that in failing to treat the justification of procedures of
impartiality as the core of a theory of justice, Walzer's hermeneutic
approach remains one-sided and dangerously inadequate.

In the third chapter I introduce Habermas's alternative approach to
justice as outlined in his universalist moral theory or discourse ethics. In
my view discourse ethics presents us with the best theoretical guide
available to us in addressing questions as to how we can test the
legitimacy of substantive principles of justice in the public life of a
modem society. The discursive procedure that Habermas defends is
grounded in certain pragmatic presuppositions of everyday

communication that are both necessary and unavoidable. I will first of all



explain, in the first section, the nature of the philosophical argument that
Habermas claims to make in justifying this procedure. The way in which
his moral theory is, like his critical social theory, built on the notion of
communicative action will be explained. By presenting a moral theory in
terms of a theory of communication, Habermas can conceive of an
impartial point of view in a way that is necessarily dialogical rather than
monological. This is because communicative action always takes place
within the context of an intersubjective encounter that can never be
reduced to the reflections of one isolated individual.

After giving a detailed reconstruction of Habermas's justification of
discourse ethics I will argue, in the second section, that the dialogical
view of impartiality that this represents is sufficiently sensitive to
differences between social groups to avoid successfully the weaknesses
exposed in the earlier critique of Rawls's procedure. From this
perspective any substantive account of justice must be necessarily the
outcome of an on-going public debate and so it can never be presented as
an integral part of a philosophical theory. To this extent Habermas
agrees with Walzer. At the same time however, he avoids the dangers of
hermeneutics by retaining the notion of impartiality as the core of justice
in the context of a modem society. Furthermore, by justifying his
impartial procedure of legitimation in terms of the pragmatic
presuppositions of communicative action, Habermas gives his moral
theory a strong universalist grounding. This universalist thrust
establishes a critical foothold that is more adequate to the task of
challenging the effects of power in contemporary societies than anything
that is available to a hermeneutic conception of justice and social
criticism.

Habermas's account of discursive legitimation can be thought of as a

synthesis of the approaches of Rawls and Walzer. While Rawls's



project, of attempting to give a philosophical justification of an impartial
procedure that tests the legitimacy of substantive principles of justice, is
the right one, he remains vulnerable to the better criticisms of a variety of
contextualists. On the other hand, while Walzer's stress on the dialogical
nature of any substantive account of justice is not misplaced, his rejection
of Rawls's procedural project leads him into serious difficulties in
clarifying theoretically the demands of justice in a modern society. The
conception of dialogical impartiality, that discourse ethics makes
available, manages to take the best from these two alternative approaches
to theorising justice. It also avoids their most serious limitations. Much
of this is achieved by the separation of the philosophical task of justifying
a procedure of legitimation from the democratic task of actually testing
the legitimacy of substantive accounts of justice in particular contexts.

In the third section of this chapter I hope to make it clear that
discourse ethics can be defended from the contextualist criticisms of
those who are sceptical of its universalist grounding. Finally, in the
fourth section I will assess the implications of my argument for one
particular dispute about justice where the problems of pluralism are
particularly acute. This will be an analysis of the case of Northern
Ireland and there I will try to give concrete evidence in support of the
claim that discourse ethics succeeds much better than Walzer's
contextualist approach in clarifying the demands of justice in that
particular context.

My argument overall suggests that, in a modem, pluralist society,
political philosophy can at best provide a procedural test of the
legitimacy of substantive claims about justice. Disputed claims can only
be addressed in the actual context of particular political communities.
The discussion can be thought of as a contribution to our understanding

of what is at stake when we argue about justice in any modern pluralist
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society. My hope is to clarify how we might best support the aspiration
to a more just social reality as it is articulated in the on-going public

disputes that sustain us as living democratic communities.
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1 JUSTICE AS FAIRNESS AND THE ISOLATION
OF THE POLITICAL

The separation of a political domain from other aspects of social life is
fundamental to liberal accounts of justice. The isolation of a political
domain sets a limit to the aspects of social life that are of public concern
and anything that falls outside this domain is thought to be beyond the
scope of justice. It is certainly nothing new to be critical of naive
attempts to isolate the political domain by limiting it to matters of formal
civil and legal rights of individuals while ignoring the effects of social
and economic structures on the effective exercise of those rights. In this
chapter I want to argue that even though this naiveté is not characteristic
of the most highly sophisticated theory of justice yet presented within the
liberal tradition, that of John Rawls, his approach to questions of justice
remains crucially flawed in this regard. Rawls's defence of his account of
justice as fairness depends on an attempt to isolate the political domain in
a way that places an excessive emphasis on the role of the theorist in
testing principles of justice appropriate to a modern society. I will
suggest that the attempt to isolate the political involves a monological
view of impartiality that is insufficiently sensitive to the differing
perspectives among the diverse social groups that are characteristic of a
modern society.

The chapter presents a critique of the procedural test of the
legitimacy of substantive principles of justice that Rawls defends in his
theory. The critique will focus on the consequences of Rawls's attempt to
isolate the political. I argue that the boundary between the political and
the non-political, that sets a limit to the scope of justice, can never be

assumed in any theory constructed by a lone philosopher but rather it
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must be treated as an on-going matter of public debate. Rawls presents
us with an inadequate account of conditions of faimess, or an impartial
point of view. By ruling out the explicit articulation of different
perspectives in the choice of substantive principles of justice, Rawls runs
the serious risk of giving insufficient attention to the particular concerns
of marginal social groups.

In the first section I will place Rawls's work within the liberal
tradition in relation to the isolation of the political domain. This
discussion will allow us to anticipate the criticisms that are to follow in
the remainder of the chapter by introducing certain Marxian objections to
liberal assumptions about justice. Marxism can be thought of as, in a
sense, the precursor of the three critical perspectives considered in the
remaining sections. This is because Marxism highlights the dangers
involved for any one theorist who claims to be able to construct
theoretically an account of justice that is assumed to be acceptable to all.
Marxism concerns itself with the potential danger of a class bias being
built into such a construction. This bias may be rooted in certain
assumptions that the theorist brings unwittingly to the task. Such a bias
would render the account of justice an ideological account, in spite of the
theorist's best attempts to remain impartial.

The three perspectives that I draw on in the remaining sections
concern themselves in different ways with potential biases in Rawls's
account of justice. Each of these perspectives, communitarianism, post-
structuralism and feminism, claim to represent distinctive, and often
marginal, voices in public debates about justice in the context of a
modern society. I will consider the possible objections that could be
raised from these three perspectives in relation to three particular aspects
of Rawls's theory. The second section deals with communitarian

objections to the way that Rawls defends the claim that the right is prior
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to the good. The third section presents post-structuralist objections to
Rawls's construction of an impartial point of view, what he calls the
original position. The fourth section is concerned with feminist
objections to Rawls's neglect of issues of justice within the family and
also with the relation between justice and solidarity.

My strategy in each section will be to assess the extent to which the
criticisms that I reconstruct can be sustained against Rawls. While I do
not question the importance of the procedural task that Rawls has set for
himself, that of offering a philosophical justification of an impartial point
of view that can test the legitimacy of principles of justice, I reject the
procedure that he himself proposes. The most damaging criticisms of
Rawls's procedure that can be reconstructed from the three perspectives I
discuss, converge in highlighting the theoretical difficulties involved in
the attempt to isolate the political. I will argue that this is related to his
monological view of impartiality. Since all parties to the original position
are assumed to reason in the same way, the procedure of choice that is
presented is static rather than dynamic. Differences in perspective must
be overcome prior to the choice of principles of justice. Furthermore, the
basic theoretical assumptions that Rawls builds into his construction are
not open to question within the framework of the procedure of choice
itself. Ihope to show that a procedure of legitimation that is to be
adequate to the critical task required of it in a modemn society must
incorporate, more successfully than Rawls does, the concerns of the

critics whose work I examine in this chapter.
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1.1 RAWLS, THE SOCIAL CONTRACT AND THE
CHALLENGE OF MARXISM
Rawls's work has revived the tradition of social contract theory.! Rawls

is to be thought of as a contract theorist in the liberal tradition. Liberal

contract theory has its origins in the work of Locke but its most
significant formulation, at least in relation to our concerns here, was
achieved in the work of Kant. First of all, I will make some introductory
comments so as to place Rawls in the contractarian tradition of
liberalism. In the later part of the section I will outline certain Marxist
objections to Rawls's liberal account of justice. This discussion will
anticipate the critique to follow, of Rawls's attempt to isolate the
political.

Liberalism and Contract Theory

A clearly defined separation of the political, that is the domain of life that
is legitimately of public concern, from the non-political is the distinctive
feature of the more liberal versions of the social contract, notably those of
Locke? and Kant.? For Locke the protection of our natural rights to life,
liberty and private property set limits to the legitimate role of civil

1 Rawls's 4 Theory of Justice is considered in the context of social contract theory in
Michael Lessnoff Social Contract, London: Macmillan, 1986. For general
introductions to that tradition see JW. Gough The Social Contract, Second
edition, Oxford: Clarendon Press, 1957 and Patrick Riley Will and Political
Legitimacy, Cambridge, MA: Harvard University Press, 1982.

* The Second Treatise of Government and a Letter Concerning Toleration, Oxford:
Basil Blackwell, 1966.

3 See especially the second section of "On the Common Saying: 'This may be true in
theory, but it does not apply in practice™ in Kant: Political Writings, Second
edition, Hans Reiss (ed.), Cambridge, UK: Cambridge University Press, 1991,

73-87.
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government. For Kant the "pure rational principles of external human
right" establish the legitimate civil state.* The personal welfare of each
individual is a private matter once it is framed in accordance with the
public principles of right. It may be worth stressing the liberalism of the
versions of contractarianism in Locke and Kant by contrasting them very
briefly with the less liberal versions to be found in Hobbess and
Rousseau.s

According to Hobbes we defend our primary interests by accepting
some limitation on our freedom. We do this by consenting to the power
of the state so as to escape from our natural state of war. The sovereign
might be one person or it could be an assembly. In either case it is
rational for all of us to abandon to the sovereign our judgement as to
what is needed to protect each individual's right to self-preservation.” We
are equal before the sovereign since in the state of nature we are equally
vulnerable to the dangers of potential conflict and loss of our life,
"solitary, poore, nasty, brutish and short" as it is.# It is rational therefore,
in order to protect our right to life and whatever sustains it, that we
accept in a form of social contract the restrictions placed on our freedom
by the laws enacted by the sovereign. In the public realm we are subject
to the sovereign so that we can enjoy the necessary protection that
enables us to sustain our lives and so to pursue our rational self-interest

in satisfying our private desires and in living a commodious life.

4 Kant: Political Writings, 74.

8 Leviathan, Harmondsworth: Penguin, 1968.

6 The Social Contract and Discourses, London: Dent, 1973.
7 Leviathan, 227.

8 Leviathan, 186.
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Hobbes's conclusion is authoritarian.® So long as the sovereign
protects us, enabling our self-preservation, it is rational for us to submit
to political authority and to obey. While we retain a right of self-defence
there are no other particular rights that protect any clearly defined private
sphere for the individual. For Locke, in contrast, civil government is
legitimately established by contract to protect the individual's natural
rights to life, liberty and private property from the interference of any
potential threat. It is rational for us to consent to and to trust the power
of the state and to take upon ourselves the obligations involved as
citizens so that we can enjoy the benefits of these natural rights in our
private lives. Our public obligations are legitimate if they protect our
private interests.

This division of society into realms of the public, or the political, and
that which is excluded from the political domain, is at the very foundation
of the liberal tradition. For Locke, the public realm comes into existence
in the first place, out of the state of nature, because of our need to come
to some agreement as to what could protect our natural rights as
individuals. So long as we keep our part of the contract, nobody, not
even the state itself, can legitimately interfere in the non-political, or
private, realm that is protected by individual rights. If however the
government loses the trust of the people by failing to respect their natural
rights, then the people are justified in resisting its authority. In this case
the government has forfeited its legitimacy.1°

While Locke sees a separation of powers as an essential check on

government for the protection of the individual, Rousseau's contract is of

9 See especially the chapter "Of the Rights of Soveraignes by Institution" Leviathan,
228-239.

10 Second Treatise, 105-122.
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a rather different character.!! It results in the sovereignty of the general
will. Despite the vast differences between Rousseau and Hobbes, the
general will resembles the Leviathan, in so far as neither of them
guarantee the natural rights of the individual.?? The general will requires
the "total alienation of each associate, together with all his rights, to the
whole community."3 Rousseau assumes however that the general will
cannot do any harm to individual members of the body politic as the
purpose of the contract is to protect the associates, allowing each to
remain as free as before. Locke's checks on government are therefore
thought to be simply unnecessary.

Rousseau's concern for unity and commonality of purpose contrasts
sharply with Locke's emphasis on the natural rights of the individual. It is
this stress on individual rights, and the implicit protection of a definitive
private sphere that distinguishes Locke from Hobbes and Rousseau,
marking him out as a liberal. In this respect Kant too is undoubtedly a
liberal. For Kant however the non-political realm is not protected by
specific natural rights but rather by a distinction between the right and the
good. It is the Kantian claim that the right has priority over the good that
is the key feature of Rawls's attempt to isolate the political. As we will
see later, this is one of the key issues on which debates about
contemporary liberalism have been focussed.

Kant's contract is "an idea of reason, which nonetheless has

undoubted practical reality."14 The practical reality of the idea of an

11 Second Treatise, 73-75.
12 Gough The Social Contrdct, 173-174.
13 The Social Contract and Discourses, 191.

14 Kant: Political Writings, 79.
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original contract consists in its being a test for the rightness or legitimacy
of public law. Justice must be based on principles to which all citizens
could consent.!s This original contract could only come about through
the united will of the people, and that in turn requires that the parties to
the contract are free, equal and independent. The freedom of the parties
consists in the principle that

each may seek his happiness in whatever way he sees fit, so long as

he does not infringe upon the freedom of others to pursue a similar

end which can be reconciled with the freedom of everyone else
within a workable general law - i.e. he must accord to others the

same right as he enjoys himself.16
A workable general law of justice must be willed by a plurality of free
agents who do not share a view of their own happiness or a conception of
the good. It is by virtue of their capacity to choose a conception of the
good, and not its content, that human beings are capable of possessing
rights.

The parties are equal as subjects before the law in that no one can
coerce any other except through the law. This means that hereditary
privilege, which from birth creates an inequality among subjects in terms
of their legal position, could not be legitimate. All subjects are equally

entitled to pursue their own ends, while none of them is to have any legal

advantages over the others in that pursuit.!” Furthermore the unity of

15 Onora O'Neill argues that this idea, that we should only adopt principles that the
plurality of all possible voices in a shared world could affirm, is the fundamental
principle of the entire Kantian enterprise of undertaking a critique of reason. See
the first chapter of her Constructions of Reason, Cambridge, UK: Cambridge
University Press, 1989, 3-27.

18 Kant: Political Writings, 74.

17 Kant: Political Writings, 74-77.
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wills that constitutes the original contract can only be achieved if those
whose wills it unifies are independent of each other. What Kant means
here is that citizens cannot be dependent on others to the extent that they
are unable to support themselves economically. If this were the case they
could not serve the commonwealth alone, as they would be vulnerable to
be used in this respect by those on whom they are dependent.!8

Since Kant's contract is to be thought of as a test for the legitimacy of
a law, the political domain is restricted, and the non-political protected, in
ways that would not be possible under the absolute rule of Hobbes's
Leviathan. Similarly, while Kant shares with Rousseau the desire for a
unity of wills that allows each to remain as free as before, he does not
stress the common good to anything like the same extent. In fact it is
reflected only in the principles of right that constrain, yet permit, a
plurality of conceptions of the good.?® A law is legitimate if all free,
equal and independent citizens could agree to it despite the fact that they
do not share a conception of the good. In recognition of the significance
of Kant's formulation of the contract, we might refer to the philosophical
attempt to justify a procedure that is to test the legitimacy of substantive
principles of justice under modern conditions, as the Kantian project. We
will be concerned throughout this thesis with debates that concern
themselves with the issues that are raised by contemporary attempts to
pursue this Kantian project.

It is within this liberal tradition of contract theory, with its clearly
defined isolation of the political domain, that I would like to situate

18 Kant: Political Writings, 17-79.

19 Kenneth Baynes The Normative Grounds of Social Criticism, Albany: State
University of New York Press, 1992, 42-44. Baynes also gives a clear account
of some important differences between Kant's idea of the contract and Locke's.
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Rawls's work. His emphasis is not on the limits of state power as such,
nor on the legitimation of political obligation, but rather on the idea of a
public conception of justice which serves to regulate a well-ordered
society.20 In this way his theory is much closer to Kant's than to Locke's.
He offers us an account of justice as faimess which assigns our rights and
duties in society and which presents us with determinate principles of
distribution that, according to the theory, can rationally be justified. In
this chapter I will argue that the procedure of legitimation that Rawls
defends is flawed. It is also one of the central arguments of this thesis
that no determinate, substantive principles of justice can rationally be
justified by the philosophical arguments of one theorist. The substance of
justice can only be justified through public encounters in particular
contexts.

I will discuss the isolation of the political rather than the separation of
public and private that has been the focus of many important criticisms of
liberalism.2! The reason for this is that Rawls's account of justice, unlike
those of many of his liberal predecessors, does not appear to depend
crucially on a naive and rigid dichotomy between public and private.
Rawls takes the primary subject of justice to be the basic structure of
society. Each of us is born into a particular position in relation to the
political system and economic and social arrangements of our culture.

Our starting position has profound effects on our life prospects and it is

20 A4 Theory of Justice, 5.

21 Of course there are non-contractarian defences of the liberal separation of public
and private, notably John Stuart Mill's harm principle. See "On Liberty" in
Utilitarianism, On Liberty and Considerations on Representative Government,
H.B. Acton (ed.), London: Dent, 1972. For a critique of the public/private
dichotomy in Mill's essay see the second and third chapters of Richard Norman
Free and Equal, Oxford: Oxford University Press, 1987.
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clear that some people are privileged over others in this regard. Rawls
wants to derive principles which test the legitimacy of such deep
inequalities by allowing us to "regulate the choice of a political
constitution and the main elements of the economic and social system."22
These main elements of the basic structure of society certainly include
aspects of life which would be taken by traditional liberals to be beyond
the scope of the public realm. They incorporate economic institutions
like the competitive market and private property in the means of
production as well as social institutions such as the monogamous family.
Rawls's theory does provide critical standards for a public evaluation
of the basic structure of society which is understood more broadly than
the idea of political justice that is implicit in earlier liberal theories of
social contract and individual rights. I want to argue however that
despite this broad conception of the subject of justice Rawls formulates
some key elements of his theory by attempting to isolate the political
domain in a way that is unsustainable. Before assessing the arguments of
communitarianism, post-structuralism and feminism in this regard, I will
mention briefly certain relevant criticisms that could be made of Rawls's

work from a Marxian perspective.

Rawls's Liberalism as Ideology

Marxists have objected that liberal theory is ideological in the sense that
it conceals from itself the class bias of its own assumptions. The formal
equality of liberal rights masks the substantive inequalities between social
classes and rationalises the oppression of the proletariat by the

bourgeoisie under the conditions of a competitive economic market.

22 A Theory of Justice, 7.
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Liberalism represents the ruling ideas of the capitalist age as an
expression of the interests of its ruling class.2? Numerous commentators
have argued that Rawls's liberalism is ideological in so far as it expresses
bourgeois interests and rationalises class oppression.24

One of the issues involved here relates to the priority of liberty, or the
fact that Rawls's first principle of justice, which guarantees equal basic
liberties, is given priority over the second, which is to regulate socio-
economic inequalities. Marxists maintain that this separation of the
strictly political and the economic is an ideological defence of class
oppression. I will discuss this criticism more extensively when I come to
assess Rawls's two substantive principles in the next chapter. We can
leave it aside for now however as the aim here is not to argue through the
differences between Marxism and Rawls's liberalism at any great depth,
but rather to show how Marxism anticipates other criticisms that I will
assess in the remainder of this chapter. This is related to the danger of
allowing biases to undermine the claim to impartiality of a theorist-
centred approach to the justification of a procedure of legitimation for
substantive principles of justice. While Marxism alerts us to the dangers

of class bias, the other three theoretical approaches that we will analyse

23 See Marx "On the Jewish Question" and with Engels "The German Ideology, part
1" and "The Communist Manifesto" all reprinted in Karl Marx: Selected
Writings, David McLellan (ed.), Oxford: Oxford University Press, 1977. The
most celebrated critique of Locke from this point of view is undoubtedly that of
C.B. Macpherson The Political Theory of Possessive Individualism: Hobbes to
Locke, Oxford: Oxford University Press, 1962, 245-247. On Kantianism as a
market morality see Ross Poole Morality and Modernity, London: Routledge
1991, 17-21.

24 In the paragraphs that follow I draw on two very useful overviews of Marxian
critiques of Rawls, Allen E. Buchanan Marx and Justice, London: Methuen,
1982, 103-161 and R.G. Peffer Marxism, Morality and Social Justice,
Princeton: Princeton University Press, 1990, 361-415.



23

in greater depth are more concerned with the marginalisation of various
other points of view.

It is worth pointing out at this stage that many critics fail to note that
Rawls actually shares with Marx many serious objections to free market
capitalism. This becomes clear if Rawls's egalitarian liberalism is
compared with the libertarianism of Robert Nozick.2s While Nozick
simply disregards structural constraints on individual autonomy, Rawls is
concerned that the cumulative effect over time of isolated, historical and
supposedly free transactions between individuals, can lead to intolerable
structural limitations on the possibility of autonomous living for some
citizens. This indicates that for Rawls, as for Marx, formal freedom is of
questionable worth if it is not supported by effective means for each
individual to live a dignified, creative and autonomous life. Rawls is
therefore keenly aware of the fact that the basic structure of society must
be consciously controlled to the extent that nobody can be denied the
chance to live autonomously because of bad fortune with regard to social
circumstances or the distribution of natural talent. It is for this reason
that the basic structure is the primary subject of justice.

Rawls is however no Marxist. He makes a number of assumptions
that could be criticised as ideological. While Rawls may believe that
certain of his claims are impartial, the convinced Marxist will argue that
they are in fact biased in favour of the dominant economic class. For
example, the convinced Marxist might argue that Rawls's Kantian
conception of the person, as a free and equal individual, contradicts the

claim that his account of justice does not favour any one of a plurality of

25 Anarchy, State and Utopia, New York: Basic Books, 1974. For a clear and
succinct case for egalitarian liberalism see Ronald Dworkin "Why Liberals
Should Care about Equality" in A Matter of Principle, Cambridge, MA: Harvard
University Press, 1985, 205-213.
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reasonable conceptions of the good. This conception of the person, it
might be suggested, is too individualistic. It undermines the prospects for
generating proletarian solidarity by invoking a bourgeois conception of
freedom that is an historically specific reflection of a competitive
capitalist economy. Rawls invites us to choose how we wish to live as
individuals but he in insufficiently attentive to the ways in which we have
to compete for the resources to make that choice effective. This
conception of the person deflects our attention from the real issue which
is the oppressive nature of the capitalist class structure.?

A second possible objection that a Marxist might raise against Rawls
relates to his lack of a theory of transition. Under the conditions of
advanced capitalism, Rawls is naive to assume that people will be
motivated to support the socio-economic transformations that would be
necessary even to bring our institutions into line with his own substantive
principles of justice. It is characteristic of bourgeois ideology to assume
that people are motivated by moral concerns while underplaying the
extent to which we are in fact motivated by our material interests. If
Rawls is to close the conceptual gap between a modern liberal capitalist
society and his idea of a well-ordered society he would have to explain
why people might be willing to risk a deterioration in their material
conditions for the sake of justice. He is unable to do so, according to this
type of criticism, because of his ideological emphasis on moral
motivation.

Thirdly, a Marxist might point out that when we come to consider

what institutional arrangements would satisfy Rawls's two principles of
g

26 T will actually defend Rawls against the charge that his procedure reveals an
individualistic bias when I discuss the communitarian challenge in the next
section.
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justice it seems quite likely that under present conditions certain
empirical assumptions will be made.?” These might reflect ideological
beliefs in so far as they will mistakenly take characteristics of human
behaviour that are particular to capitalist society, to be characteristics of
humanity as such. In capitalist societies it may appear that material
inequalities are necessary to provide incentives for people to work to the
best of their ability. But this appears to be the case, or so the Marxist
will claim, because of the existence of private property. It is not clear
whether Rawls's theory of justice is sufficiently critical towards such
empirical assumptions in assessing the merits of a variety of institutional
arrangements and in testing substantive claims about justice.

Finally, Rawls might be accused of assuming a single state structure
for his theory. Again this reveals to the Marxist a naiveté towards the
workings of international capitalism. Any attempt to satisfy acceptable
principles of justice in one state, especially if this involved a limitation on
the movement of capital, would almost certainly be undermined by
powerful states who would perceive this as a threat to the stability of
class relations in their own territory.2® Justice could only come about on
a global scale. That Rawls ignores this fact gives further evidence, on a
Marxist account, that his theory is presented within a framework of

bourgeois ideology.

27 Buchanan Marx and Justice, 126-128.

28 Of course this view is supported by many examples. Take the case of paranoia in
the US. administration which was caused by the threat of a socialist Nicaragua.
The point here could be supported further by criticising Rawls for neglecting to
deal adequately with the fact that the establishment of fair terms of co-operation,
which is the key feature of his account of justice, will be resisted strongly by
those who are in a privileged position at present. This of course relates back to
the question of motivation mentioned above.
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As I have already pointed out, it is not my intention to assess the
charge of bias that all these possible criticisms make against Rawls's
account of justice. Some of the issues raised will be discussed in
different contexts in later sections. What is important to note here is the
form of criticism that is typical of Marxian objections to liberalism. The
arguments above attempt to uncover aspects of Rawls's theory that
reveal it to be biased in a way that satisfies the interests of the ruling
class. It is not necessary to go along with everything that Marx argued
about historical materialism or class interests to agree that certain
theories that claim to be impartial are in fact incapable of identifying their
own biases. While I leave aside the substance of Marxian claims with
regard to the biases of Rawls's theory, it is this form of argument that will
be used in the critique of Rawls's attempt to isolate the political in the
following sections.

In his attempt to isolate the political, Rawls is insufficiently attentive
to the danger of ideological assumptions being smuggled into his theory.
As I hope to make clear, this is related to the elimination of all
differences between the parties to Rawls's contract. In other words it is
rooted in the monological view of impartiality that is built into his
procedure. If the Kantian project is to be defended it will need an
alternative way of conceiving of impartiality. The three sections that
follow will support my critique of Rawls in different ways. I will begin
by examining the set of objections that has received most attention in
recent years. These objections have been raised from the perspective of

communitarianism.
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1.2 THE PRIORITY OF RIGHT AND COMMUNITARIAN
OBJECTIONS
The Kantian claim that the right is prior to the good is one of the striking

characteristics of Rawls's theory of justice. Unlike in say utilitarianism,
which is a teleological theory that asserts the priority of the good
(happiness or the satisfaction of rational desire), in justice as fairness
there is no reason to suppose that the right will maximise the good. The
right, as represented by principles of justice, is not dependent on any one
particular conception of the good. In fact it imposes "restrictions on what
are reasonable conceptions of one's good."! Justice defines the scope
within which we can choose a reasonable plan of life and it limits us to a
conception of the good which will not violate the principles of right.

It follows from this that while we must reach some agreement about
justice, we do not have to agree about the good.2 It is actually to our
advantage that we do not since, according to Rawls, we can benefit from
the variety of talents that are developed by taking pleasure in one
another's activities.3 The constraints that unanimous agreement on the
principles of justice impose prevent us from making unreasonable claims

on one another and this in turn allows us to enjoy the values of

1 A Theory of Justice, 31.

2 Rawls does assume that we will agree on a thin theory of the good which can
account for his list of primary goods. These are introduced so that the parties in
the original position are motivated to reach some agreement on the principles of
justice. They are taken to be aspects of the good for each party regardless of
what their various full conceptions of the good turn out to be. See A Theory of
Justice, 90-95, 295-299. My point here is that agreement on a full conception of
the good is, according to Rawls, not possible, but neither is it necessary or even
desirable.

3 A Theory of Justice, 448.
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community.4 The right is prior to the good then in that it is the principles
of justice and not some agreed conception of the good that form a basis
of social unity.

The particular way that Rawls seeks to separate issues of justice,
about which we must agree, from questions of the good, which are not
susceptible to agreement, reflects his attempt to isolate the political in a
relatively straightforward manner. Matters of justice are of public
concern to the extent that we can make legitimate claims on each other,
and on our public institutions, if we believe that some principle of justice
has been violated. These matters fall within the domain of the political in
Rawls's sense. On the other hand there are many questions about which
we cannot in principle agree, due to the plurality of diverse conceptions
of the good and the wide variety of comprehensive moral views. These
must be left off the public agenda and so long as they do not violate the
principles of justice they can be treated as matters for individuals to
decide on for themselves. In other words these questions are personal
matters that are beyond the scope of justice.

In this section I will criticise Rawls's strategy of defending the
priority of right by attempting to treat matters of political morality in
isolation from other aspects of citizens' more comprehensive moral
views. I will develop my criticism by assessing the communitarian
critique of Rawls's work. Communitarians have questioned the priority
of right in Rawls's work by accusing him of supporting the claim on the

basis of an untenable atomistic ontology.s In this section I want to defend

4 A Theory of Justice, 565.

8 See especially Michael Sandel Liberalism and the Limits of Justice, Cambridge,
UK: Cambridge University Press, 1982. Other celebrated works of
communitarian criticism include Roberto Mangabeira Unger Knowledge and
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Rawls from this charge by arguing that his work is best understood as a
version of what I will call liberal holism. Nonetheless, the discussion
leads us to the suggestion that Rawls's liberal holist defence of the
priority of right is undermined by the attempt to isolate political aspects
of morality in the public domain.

Kantian Constructivism and the Charge of Individualistic Bias

The initial communitarian challenge to Rawls's work was based on the
claim that the priority of right, as expressed through the original position,
produces an account of justice that is biased towards certain conceptions
of the good.¢ Rawls excludes from the original position information
about the particular conceptions of the good that each party is to have.?
He argues that, given the fact that there is a plurality of reasonable
conceptions of the good, such a restriction is necessary if unanimous
agreement is to be secured. Rawls makes two further assumptions
worthy of note here. Firstly, the parties are to be thought of as being
mutually disinterested and secondly, they are not to be motivated by
envy.® These conditions of choice are said to favour liberal conceptions

of the good that are content with the loose social bonds characteristic of

Politics, New York: The Free Press, 1975, Alasdair Maclntyre After Virtue,
London: Duckworth, 1981, Charles Taylor "Atomism", "What's Wrong with
Negative Liberty?", "The Diversity of Goods" and "The Nature and Scope of
Distributive Justice" in Philosophical Papers, II: Philosophy and the Human
Sciences, Cambridge, UK: Cambridge University Press, 1985.

8 Thomas Nagel "Rawls on Justice" in Reading Rawls, Norman Daniels (ed.),
Oxford: Basil Blackwell, 1975, 1-15, Michael Teitelman "The Limits of |
Individualism" Journal of Philosophy, 69 (1972), 545-556, Adina Schwartz
"Moral Neutrality and Primary Goods" Ethics, 83 (1973), 294-307.

7 A Theory of Justice, 137.

8 A Theory of Justice, 151.
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highly individualistic cultures over conceptions that depend on a stronger
basis of social unity. Indeed the implication is that this restriction could
only be justified with reference to some such liberal conception of the
good.

Furthermore Rawls's account of primary goods is also said to
constitute a bias towards individualistic conceptions as it is blind to the
significance of irreducibly common goods, such as solidarity. There are
obvious echoes here of the Marxian concerns that were outlined in the
last section. The primary goods can, it is argued, be thought of as being
of greater value to those individuals for whom such common goods do
not matter greatly. The construction of the original position presupposes
highly fragmented social conditions and the individualistic bias in the
account of the primary goods undermines whatever bonds of social
solidarity actually do exist.

Rawls has responded to these criticisms by stressing the central role
that the Kantian conception of moral personality plays in providing a
normative justification for both the construction of the original position
and the account of the primary goods.® According to this conception we
view each person as

a moral person moved by two highest-order interests, namely, the
interests to realise and to exercise the two powers of moral
personality. These two powers are the capacity for a sense of right
and justice (the capacity to honour fair terms of cooperation), and the

9 "Kantian Constructivism in Moral Theory" Journal of Philosophy, 77 (1980), 515-
572, "Social Unity and Primary Goods" in Utilitarianism and Beyond, Amartya
Sen and Bernard Williams (eds.), Cambridge, UK: Cambridge University Press,
1982, 159-185. For Rawls's first response to these criticisms see "Fairness to
Goodness" Philosophical Review, 84 (1975), 536-554.
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capacity to decide upon, to revise and rationally to pursue a

conception of the good.1°
Rawls accepts that this is an historically specific conception of the
person. It is a conception that he believes to be embedded in the
institutions and practices of modemn liberal democratic societies. One
consequence of this is that justice as faimess is a conception that applies
to a particular culture and so it is not set up as an account of justice that
claims to transcend all historical or cultural circumstances. The
constructivist method that Rawls adopts sets itself the practical task of
securing agreement on the first principles of justice that are to regulate
the basic structure of society.!! The role of the constructivist political
philosopher is to draw out the shared moral beliefs of our public culture
and to build them up into a workable conception of justice. This sets it
apart from Kant's own moral theory in that the social is primary. While
Kant began with personal morality working his way towards principles of
social justice, Rawls moves in the opposite direction making personal
decisions conform to a prior agreement on the regulation of the basic
structure of society.!?

The elaboration of the Kantian constructivist approach allows Rawls
to respond to the criticism that the original position is biased towards
individualistic conceptions of the good. Since we are to assume the
conditions of modemn pluralist democracies, the exclusion of full
conceptions of the good from a procedure designed to secure agreement

on the first principles of justice is simply unavoidable. Agreement could

10 "Social Unity and Primary Goods", 164-165.
11 “"Kantian Constructivism in Moral Theory", 516-519.

12 "Kantian Constructivism in Moral Theory", 552-554.



32

he suggests not be based on the whole truth. By the whole truth he
means to include the truths of religion, philosophy and comprehensive
moral doctrine.

There is no alternative, then, to founding a conception of justice
suitable for a well-ordered democratic society on but a part of the
truth, and not the whole, or, more specifically, on our present
commonly based and shared beliefs.13
These shared beliefs hinge on the Kantian conception of moral
personality. The justification of Rawls's claim that justice as fairness is
an objective conception, and not a biased one, depends on

its congruence with our deeper understanding of ourselves and our

aspirations, and our realization that, given our history and the

traditions embedded in our public life, it is the most reasonable

doctrine for us.!
This most reasonable doctrine represents, for Rawls, the only acceptable
basis of social unity. Full conceptions of the good that involve extensive
claims to truth, perhaps even claims to the whole truth, are excluded from
the original position. To base our principles of justice on any one
conception of the good would lead to intolerable coercion by the state of
those who hold reasonable yet radically different conceptions.

Rawls's presentation of his theory of justice in terms of Kantian
constructivism brings him close, in some important respects, to the

hermeneutic position of a communitarian thinker like Walzer.!s We will

13 "Kantian Constructivism in Moral Theory", 542. In Political Liberalism, xx,
Rawls goes further than this. There he does not claim that the political
conception of justice he defends is true at all, even in a partial sense, but rather it
is reasonable. This revision does not affect the argument that follows here.

14 "Kantian Constructivism in Moral Theory", 519.

15 Rawls's position is still to be clearly distinguished from that of Walzer with respect
to the central theme of this thesis. Rawls has turned towards hermeneutics so as
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return to this aspect of Rawls's account of justice briefly in the analysis of
hermeneutics in the next chapter. It will suffice for now to note that in so
far as Rawls wants to defend particular substantive principles of justice,
and there is no reason to believe that he has given up on this, then it
seems to me that he had no alternative but to present his two principles as
an interpretation of the deeply held convictions of the culture of modern
democratic societies. This is because of the fact that he does not separate
adequately the philosophical task of justifying the procedural conditions
that clarify an impartial point of view from the democratic task of
legitimating particular substantive principles of justice. We will return to
this point when we examine Habermas's alternative account of an
impartial point of view in the third chapter.

But what of the communitarian objection that Rawls's procedure is
biased towards individualistic conceptions of the good? The assumptions
in the account of the original position, of mutual disinterest and no envy,
are to be thought of in the context of Rawls's claim that in a pluralist
society principles of justice cannot reasonably be based on one particular
conception of the good. Two persons with opposing religious beliefs can
be mutually disinterested once they can agree on a framework of justice
based on a shared notion of moral personality. It does not follow that
they are self-interested nor can we assume that they pursue individualistic
ends.!¢ The propensity for envy can be taken as a contingency,

something which is not essential to the conception of moral personality

to justify his abstract account of the procedural conditions of fairness that are
represented in the original position as an impartial point of view. As we will see
Walzer does not theorise an impartial point of view at all and his stress on shared
understandings leads him to reject the use of all abstract conceptions in political
theory. See Political Liberalism, 43-46.

16 "Fairness to Goodness", 542-543.
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that informs the construction of the original position. We must assume
that the parties are not motivated by envy if the basis for agreement is not
to be undermined.!?

Finally, it is clear that what motivates the parties in the original
position to choose the primary goods are in fact the two highest-order
interests. Here Rawls wants to rule out any interpretation of the parties
as merely egoistic rational consumers of goods who are motivated to
accept the principles of justice solely in response to external constraints.!8
The primary goods are to be understood as the necessary conditions for
realising the powers of moral personality and as all-purpose means for a
wide-range of final ends.!® This is the practical nature of the primary
goods. They cohere with the conception of the person to provide a
framework of social co-operation that is both workable and stable as a
basis of social unity in spite of the wide range of reasonable conceptions
of the good. This is, according to Rawls, the only reasonable manner of
proceeding in the practical task of securing fair terms of co-operation and
so it cannot be charged with being arbitrarily biased in favour of

individualistic conceptions of the good.

Justice as Political and the Charge of Atomism

While this emphasis on the ideal of moral personality does seem to allow
Rawls to deflect the charge of individualistic bias, some ambiguities
remain. The Kantian constructivist approach has been interpreted as a

shift towards a form of perfectionism where this ideal of moral

17 A Theory of Justice, 530.
18 "Kantian Constructivism in Moral Theory", 530-532.

19 "Social Unity and Primary Goods", 166.
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personality is held up as a moral goal which is actively to be pursued.
The institutions of the basic structure are judged according to the extent
to which they facilitate our highest-order interests in exercising our two
moral powers. The basic structure is to express our nature as free and
equal rational beings.2 Rawls does not want to accept such a
perfectionist interpretation as it is based on a comprehensive moral view
involving controversial personal ideals which are not widely shared. On
the other hand Rawls insists that justice as fairness is not to be
interpreted as a modus vivendi, a conception based merely on a
convergence of interests. That approach would seem to presuppose some
form of moral scepticism since such a basis for agreement is prudential
rather than moral.2! Rawls wants to steer a course between perfectionism
and scepticism.

In his recent work Rawls maintains that justice as fairness is to be
thought of as a a political and not a metaphysical conception.22 It avoids

both controversial claims to truth and comprehensive moral views by

20 See William Galston "Moral Personality and Liberal Theory" Political Theory, 10
(1982), 492-519.

21 For a critique of Kantian expressivism see Charles Larmore Patterns of Moral
Complexity, Cambridge, UK: Cambridge University Press, 1987. Although
Larmore proposes liberal justice as a modus vivendi in his book, he has argued in
a subsequent article that it was not his intention to imply any form of moral
scepticism. Any difference he has with Rawls on this point is therefore to be
thought of as a merely terminological one. See "Political Liberalism" Political
Theory, 18 (1990), 339-360, here at 358-359.

22 The essays that are incorporated in revised form into Political Liberalism include
"Kantian Constructivism in Moral Theory", "Justice as Fairness: Political not
Metaphysical" Philosophy and Public Affairs, 14 (1985), 223-251, "The Idea of
an Overlapping Consensus" Oxford Journal of Legal Studies, 7 (1987), 1-25,
"The Priority of Right and Ideas of the Good", Philosophy and Public Affairs,
17 (1988), 251-276, "The Domain of the Political and Overlapping Consensus"
New York University Law Review, 64 (1989), 233-255.
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limiting itself to the subject of political justice for the basic structure of
society. It is practical in its aim of securing agreement on fair terms of
social co-operation in a context where agreement on comprehensive
moral views is not possible. In this respect its application is historically
specific to the modern constitutional democracies in which this problem
arises. Although Rawls claims that it is not dependent on any particular
comprehensive moral view, he stresses the fact that it is a moral
conception both in its aim and on the grounds that support it.23 A
political conception of justice for the basic structure of society is itself a
moral conception. Furthermore, justice as fairness is affirmed as an
overlapping consensus in that all citizens who affirm it do so on the basis
of their own reasonable comprehensive moral view. Their
comprehensive moral views coincide in the moral conceptions of the
citizen as free and equal citizen and the notion of a well-ordered society
that is characterised by the principles of justice and political virtues such
as tolerance, reasonableness and fairness.2¢ Justice as faimess is affirmed
for its own sake and so it is more stable than a modus vivendi which is
always vulnerable to a shift in the balance of power between different
social groups.

In his writings since the publication of A Theory of Justice, Rawls
has used an impressive range of arguments to defend the priority of right.
This claim is still one of the essential elements of the account of justice as
fairness that he now presents as a conception of political liberalism.2s At

the same time he has, with some sophistication, managed to use a number

23 "The Idea of an Overlapping Consensus", 9-12.
24 "The Priority of Right and Ideas of the Good", 263.

28 "The Priority of Right and Ideas of the Good", 251.
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of ideas of the good in the construction of his theory which serve to
reveal that he understands the right and the good to be complementary.2
However, his recent defence of the priority of right is deeply flawed in
one crucial respect. It depends on the implausible attempt to treat
questions of political morality in isolation from the rest our more
comprehensive moral views.2’” From Rawls's point of view it would
appear that for each of us morality has a political aspect that relates to
questions regarding the regulation of the basic structure of society, and a
non-political aspect that relates to other dimensions of our lives. This
key element in Rawls's recent strategy leaves him vulnerable to a number
of arguments that can be supported by the work of his communitarian
critics. These arguments undermine Rawls's attempt to isolate the
political in his efforts to ground the priority of right.

Perhaps the most celebrated critique of Rawls from a communitarian
perspective was put forward by Michael Sandel.22 According to Sandel
the Kantian conception of the person, on which Rawls's account of
justice is constructed, presupposes an idea of an unencumbered self that
is prior to and independent of its purposes and ends. The values and
ends espoused by the individual are thought to be chosen voluntarily and
are never constitutive of the identity of the self. It is the capacity for
choice rather than the ends that are chosen that is of importance in
Sandel's reconstruction of this Kantian conception of free and equal

moral personality. Furthermore it is assumed that any attributes I have,

26 In "The Priority of Right and Ideas of the Good" Rawls discusses five ideas of the
good that play important roles in justice as fairness.

27 See for example "The Domain of the Political and Overlapping Consensus", 249.

28 See Liberalism and the Limits of Justice.
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my talents, my physical appearance or any of my idiosyncratic
psychological dispositions are accidental and contingent to my identity.
They are therefore arbitrary from a moral point of view, as represented in
the original position. There only the moral powers of the unencumbered
self inform our choice. For Sandel this conception of the person lacks
any depth of moral character. Our character comes from our being
situated historically within a particular network of social ties. Each of us
interprets our individual identity in a context which we did not choose
and under circumstances which we cannot fully control. The issue here is
an ontological one between atomistic and holistic conceptions of the
self.2

It seems to me that an atomistic conception of the self, such as the
unencumbered self Sandel describes, is indeed quite untenable. The
holists are right in so far as it is impossible to imagine a recognisably
human being whose identity could be said to be prior to and independent
of all constitutive ends. I did not choose my parents nor any of the other
members of my family, nor the nation of my birth, nor my sex, nor my
race, nor the talents I have which have helped me to become friends with
particular people, nor my limitations which have almost certainly ruined
any possibility of friendship with some others. These attributes that I
have, independently of my will, condition and shape, to a greater or
lesser degree, my values and ends and therefore my identity. A human
identity is never formed by a free floating individual, cut off and isolated

from all moral ties with significant others, but rather through a dialogical

29 See Charles Taylor "Cross-Purposes: The Liberal-Communitarian Debate" in
Liberalism and the Moral Life, Nancy L. Rosenblum (ed.), Cambridge, MA:
Harvard University Press, 1989, 159-182. According to Taylor this is an
ontological issue in that it structures the field of possibilities for what we might
advocate as a political policy.
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encounter of recognition with others. Self understanding always depends
to some degree on the recognition of parents, friends, lovers, a
community of scholars or even perhaps, for believers, God.30

Our identities are formed in the encounter with those others who
matter to us. This process will presumably involve some degree of
acceptance of the recognition we receive as well as a certain degree of
struggle. If we struggle against the recognition, of our parents for
example, we will want to move away from them, to draw on encounters
with new significant others who can help us to become human beings that
we could not have been had we not engaged in that struggle. The point
here is that we are not simply encumbered with whatever values and ends
our communities of origin happen to espouse. However it does not
follow that we are ever unencumbered. We never change our ends or
alter our identity without some struggle with or acceptance of the
recognition of significant others.

The citizens of a liberal democracy are, in most circumstances,
members of a particular political community that few have chosen
voluntarily. Many citizens will find that they come to identify with the
other members of their political community of origin. They will accept
the recognition of their compatriots as constitutive of their identity. The
fact that they are British, Irish, French or Portuguese becomes for each of
them a part of their answer to the question "Who am I?" The good of
their political community is in part constitutive of their own conception of

the good.

30 Of contemporary communitarian theorists, Charles Taylor has provided with the
most illuminating account of this holistic conception of the self. See his Sources
of the Self: The Making of the Modern Identity, Cambridge, UK: Cambridge
University Press, 1989 and also The Ethics of Authenticity, Cambridge, MA:
Harvard University Press, 1992.
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However even if we were to leave our nation of origin, because we
could not come to identify with its ends, we would want to find some
new significant others on whom we could draw in the formation of a new
political aspect to our identity. This might involve immigration or
naturalisation and this process is obviously more common in a
predominantly immigrant society like the USA. Yet even in these cases,
for those who come to identify with their new political community, the
community's good will in part constitute their own personal good. So it
would seem reasonable to assume that the personal identity of each of
these individual citizens depends, to a greater or lesser degree, on the
common good of their political community. If, for example, that political
community were to be invaded by an aggressive foreign power then the
personal identity of the individual citizen, as well as the political identity
of the community, would be under some threat.

Ruling out atomism does not rule out liberalism. It would rule
Rawls's theory of justice out if Sandel were right, that it depends on a
conception of an unencumbered self. In fact Rawls's position would best
be described as that of a liberal holist. Although his recent writings offer
more explicit support for this interpretation, I do not think he could ever
fairly have been accused of atomism.3! It seems to me that Rawls is a
liberal holist for two main reasons. Firstly, he can allow for the fact that
individual identities are in part constituted by moral ties, such as ties
within the family and various associations, that are not voluntarily
chosen. By locating such associations beyond the scope of justice,
Rawls assumes that he can disregard them in developing a political

conception of justice. This move is not without its problems as will

31 4 Theory of Justice, 520-529 and "The Priority of Right and Ideas of the Good",
268-273.
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become clear when we come to consider post-structuralist and feminist
criticisms of his work. Secondly and more importantly here, Rawls
points out that the establishment and successful maintenance of just
democratic institutions is itself a common good. That good is achieved
and realised "through citizens' joint activity in mutual dependence on the
appropriate actio<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>