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SUMMARY ,

The vear 1945 saw the creation of a new territorial regime in central Europe.
The UK, USA, USSR and France had assumed supreme'authorit? over Germsany,
iﬂcluding the right 1o decide its status and frontiers. Germany was not annexed;

it continued 1o exist.

The Potsdam Agreement of 2 August décreed that Poland, which had lost
territories in the east to the USSR, should be accorded the right of
“sdministration” over German territories to the esst of the Oder and Western
Neisse Rivers {including Stettin/Sz¢zecin) plus the southern part of East Prussia.
These areas were not reated as occupied territories. The final delimitation of the
western frontier of Poland wes 10 take place at the peace settiement with

Germany. Such asettlement remains outstanding.

Germany became pfogressivelv more divided in the years 1945-1949. The States
occupying the western zones of Germany (the UK, USA and France) gradually
established greater unity within their zones and in Berlin {(which was treated
separately), while the USSR, occupying the esstern zone, set up a separate systefn.
In 1949, this culminated in the creation of two States, the FRG in the west and the
GDR in the east. Each at first ¢laimed to act in the name of Germany, to the
exclusion of the other, though neither was ever identical with Germany or

entitied to act in its name.

Due 1o the division of Germany, the German Reich, which still existed, ceased
actively to function. No peace settlement has been concluded; thus the western

frontier of Poland has not, formally, been finally delimited, as provided for in the
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Potsdam Agreement. This lack of formal delimitation has resulted in great
controversy between Poland and the FRG with regard to the status of the relevatit
territories and the quality of Poland’s tenure. No such disagreement exists
between Poland and the GDR; in 1950 they conciuded a treaty recognizing the

0der-Neisse line as the Polish-German frontier.

Shifting perceptions of the geopolitical situation in Europe eventually resulted
in previously hostile States concluding bilateral treaties which have regulated,
for the parties, hitherto contentious issues. Particularly significant are the

Ostpolitik treaties of the FRG - with the USSR, Poland, the GDR and Czechoslovakia.

The treaty with Poland contained acceptance by the FRG of the Oder-Neisse line -
as the western State frontier of Poland: the FRG could tio Ic-nge:r'que:stioﬁ Poland’s
tenure of these territories. The ratification dispute in the FRG with regard to this
treaty, which a;#paremlv raised substantive questions sbout Poland’s rights, has,
actually, no legal effect on the relationship between the parties under
internsational law, but is, nevertheless, important in understanding West German

perceptions of the issue.

Germany continues to exist, at least according 1o the UK. The Soviet position
seems 10 deny the existence of Germany, but is highly ambiguous. The USSR,
however, does acknowledge the existence of joint rights and responsibilities with

regard to Germany as a whole.

The Four Powers responsible for Germeany are not bound by the Poland-ERG

treaty; their rights and obligations are not affected byit.  Thus theyare not
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obliged, as yet, to confirm the Udef-Neisse liﬁe as the Poliéh—German frontierata
peace settlement. However, a combination of political and legal factors would
probably cause them to do so. The formal bar which seems 1o exist at present 10
Poland’s unreserved tenure could be removed, without a peace setdement, by Four
Power sgreement. The failure to do so is due 10 a lack of collective ‘poﬁtical will

{let sleeping Germans lie}, rather than deficient legal capacity.

The rules of State succession indicate that a reunified Germany would be bound
by the treaties of the FRG snd the GDR to accept the Oder-Heisse line as the
Polish-German frontier. Neither the FRG nor the GDR is identical with Germany;
the State which they ¢reate by unification would also lack such identity. Thus the
Germany for which the Four Powers are responsible would not immediately be
~ bound by these treaties. However, unification could oniy take place with the
approval of the Four Powers, and it must be assumed that, during the process of
unification, they would make provision for the application of their own
competence (which is the sole manifeﬁtation of the still-existing German Stale) o |

the new Germany.

The FRG-GDR frontier is a direct result of the unusual status of Germany. For
the two States it is an inter-State frontier - this they have themselves confirmed
in the 1972 Treaty on the bssis of their mutusl relations. For the Four Powers,
acting in their capacity as States having residual responsibility for Germany asa
whole, the frontier resembles, legally, an internal frontier, despite the physical

barriers.

The Potsdam Agreement provided for the transfer of the Germsn population
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from the territories to be administered by Poland. The legality of the transfer has
been questionned, particmarly in the ERG, but was probably lawful, though the

manner of execution msay not have been.

Problems relating to citizenship have srisen, particularly with regard to

Germans in the FRG. The citizenship law of that State is an smended version of
| the 1913 Reich citizenship law and, as such, its ambit covers citizens of the GDR.
This has c¢aused legal and political dispute between these States. Another
consequence is that ERG citizenship may apply also to certain Polish citizens.
Because Germany continues 1o exist, citizens of the IRG and the GDR, who come
within the terms of the 1913 citizenship law &5 at 1949, probably possess German
citizenship in addition to their FRG and GDR citizenships. This would not be
accepted by Soviet-blo¢ States, Whiéh snyway do not recognize dual citizenship.
Thus, the citizenship status of Polish citizens formerly resident in eastern Poland
(that part which became part of the USSR) has been regulated on a bilateral

basis.

The citizenship status of the Germans is a consequence of the status of

Germany. outstanding issues may exist until a final settlement is achieved.



CHAPTER ONE
Introduction

The origins of this work lie in Berlin. The main international railway line
from the Netherlands to Poland takes the traveller {apparently) through West
Germany, East Germany, West Berlin and Esst Germany ogain before arriving at
the Polish frontier. The journeyis a scenic bore; theland is flat from Hoek van
Holland to Warsaw and beyond. But this tedium is pariy compensated for by the
journey from West to East P;erlin, entailing as i} does a short transit over the
Berlin Wall with the Reichstag dominant just beyond the Wall on the western side.
This hoids true for the first few journe?'s. Eventuslly it is replaced by no more
than the compulsive contemplation of the mood of the East German border
security snd passport officials {at best, correct) as one approaches each

checkpoint, whether it be Berlin (Hauptstadt der DDR) or the Polish frontier.

Poland, by comparison, usually feels like the West.

It was the complexity of such journeys which prompted the writer to wonder
why Greater Berlin should be as it is. From an interest in Beflin developed a
curiosity about Germany itself and the existence of two German States. From that
arose the question of its fronters, in particular the frontier with Poland. Itisnot
immediately apparent 10 one who has only known Berlin as & c¢ity with a wall
running through it, Germany as being divided into two States and Poland as a
country including Wroclaw and Gdansk but without Lwow and Wilho, whysuch a
state of affairs should incite such deep feelings, amounting sometimes almost to

hysteria, among not only politicians and historians but international lawyers too.



The present work is an attempt 10 come 10 objective conclusions with regard to
what the writer considers the most important and controversial legal issues in
this area. These are: the legal status of the Polish frontier on the 0der-Neisse, the
legal status of the frontier between West and East Germany, the status of Germany
itself, plus consequential issues of nationality and citizenship. None of these
problems is unrelated to the others and it will be seen that &nclmions reﬁched

with regard 1o one issue are of significance for the others.

The central question deslt with is the lepal status of the present frontier
between Poland and the GDR. Much of the available literature on this subject
seems to follow one of two courses. The writer decides that he favours the
proposition that the frontier question has siready been decided, or should be
decided, in favour of Poland (i.e., that the frontier should be formed by the 0der
and Neisse rivers). The work is then devoted to an analysis of the legal situation
designed to prove the preconceived political judgment. This method seems to form
the basis of work for virtually every Polish lawyer 'mrking in this field in Poland

{with one very notable exception), whose work has come to the attention of this

writer.

The second course preveils in the Federal Republic of Germany. Those
coﬁcerned seem to start from the standpoint that the frontier question remsins
open under existing conditions, and then set out to establish how this may be so
according to the law. Again, there are exceptions, and the number of these seems
10 inérease with the passsge of time and, perhaps, changing perceptions.

Hevertheless, if the reader is confronted with a cross-section of the available



literature by West German and Polish writers, the dominant and prevsiling
impression is that the West Germans all try to establish one set of legal
conclusions, while the Poles try to establish quite another. Yet the same sources
of law are referred to by both sides. In other words, each side séeks 10 establish
the legal conclusions it deems desirable, from a particular political perspective,

using the ssme law.

The proposition may be defended that international law is an instrument to be
used in and for the conduct of foreign policy. This is, arguably, what many Polish
and West German writers are in effect doing, since many of the more common
analyses resemble the official policies of the Polish and West German States.
However, it was precisely this spparent manipulation of the law for political
purposes which led the present writer to decide that a legsal analysis which would
look at the issue from the perspective of international law, rather than that of

Poland or the FRG, might justifiably be useful, necessary and undertaken.

This should not be taken as c¢riticism of all those who have studied the
Oder-Neisse line; nor is it intended as an outright condemnation of particular
individusls. Much of the existing research has been of the highest standards
regardless of the slant adopted by those actually doing the research. And there
are some who seem to have presented the issues as problems of international law
withbut allowing their own pdlitical opinions to affect their analysis. But that is

not to say that the present writer found himself in agreement with these writers.

Genuine legal disputes do remain which are not dependent merely upon the

differing views of those most actively involved in the study of the issues. >The



problem is that no finsl and formal settlement has ever been concluded with
regard to certain issues left outstanding after the defeat of Germany in 1945. The
UK, USA and USSR concluded an sgreement at the Potsdam conference in August
1945, one of the purposes of which was t0 regulate certain matters in the
meantime until a peace settlement was actually reached with regard 10 Germany.
For present purposes, the most important provision was that which outlined the
decision to allow Poland the right 1o administer substantisl aress of pre-war
German territory while relegating the final decision on Poland’s western frontier

10 8 peace settlement.

Such a peace settlement was 10 involve Germany - it will be shown that
Germany did, legally, survive as a State after 1945. Further controversy has
arisen with regard to the legal status of the two German States (the Federal
Republic of Germany and the German Democratic Republic) which were created
in the years 1949-1955. Problems exist with regard 10 the relationship of these
two States inter se, vis-a-vis Germany - if, indeed, Germany survives as a State -
and the status of the frontier between the FRG and the GDR. The division of
Germany is the principal legal impediment to the conclusion of a peace
settlement and, therefore, the failure to decide upon a final delimitation of
Poland’s western frontier. This failure to conclude a peace settiement and,
thereby, formally close the frontier issue forms the basis for the West German
claim that the frontier has not been finslly settled. The Polish view, generally
stated, is that the frontier was decided at Potsdam and that, even if a peace
settlement were to take place, its only purpose, as far as the Polish western
frontier is concerned, would be to confirm the present territorial disposition.

Furthermore, the view has been developed that, with the coming into existence of



the FRG and the GDR, Germany ceased to exist. Both the FRG and the GDR have
recognised the 0der-Neisse line as the western State frontier of Poland and the

issue is therefore ¢losed.

There exists, therefore, a real dispute ss to the status of the O0der-Neisse line, a
dispute which is not always clarified or rendered more liable to settlement by the
bissed approach of many who study it. Related 1o this frontier issue is the status
of Germany, the two presently active German States and their common frontier
and millions of individuals, mostly of Poﬁsh and German ethnic origin, who found
themselves being moved to new homes during and after 1945 as a result of these

territorial adjusiments.

This study aims 1o look at these issues as problems of international law,
without favouring the claims of any State simplv_because it is that State. This
writer does have his own views on the Polish-German frontier and where it
should be situated. There is much to be said for the present borders of Poland,
regardiess of their origin, because they allow Poland a territory which in many
ways is more valuable than that which it passe#sed prior t0 1939: it is richer in
terms of mineral wealth and sgricultural potential; itis argued that its frontiers
are strategically easier to defend (the value of this may be questioned in view of
the present geopolitical disposition which means that the army of aforeign State
regarded by many Poles with extreme hostility is already stationed on Polish
territory); there is no question of & Polish corridor between two parts of
Germany, though there is a question of a Polish corrider between the USSR and
the GDR. Moreover, the minorities which, in pre-war Poland, constituted about

one third of the population, no longer exist there. This is not necessarily a good



thing but it is often perceived as such. There is also the negative argument,

which should not be underestimated, that the prospect of actually altering sny
| frontiers now, and what that might entail, serves 10 add stability 1o the present
situation. It is this negative argumeni - the undesirability of changing the
existing state of affairs - which is, for the present writer, by far the most
convincing. Other arguments made in favour of the Polish tenure might also be
made on behslf of Germany - why should it not enjoy the benefits of these

territories?

Another argument in Poland's favour is that it should have received territory
at the expense of Germany because of the lands which it 103% to the USSR. While
there has been much sympathy for such a view, the néutral observer might still
wonder why the defeated aggressor State should lose some of its territory. This
writer is, then, strongly in favour of the proposition that the Polish fromi_ers are
best situated where they are at present and that no attempts should be made 10
alter them. However, while acknowledging this, it is hoped that the study has
been undertsken with an open mind as to the legal status lof the border between

Poland and Germany and that this is reflected in the final product.

It is sppropriate to mention certain subjects which have been deliberately
excluded from this study despite, perhaps, being prima facie relevant. Thus there
is no study dn the iegal status of Berlin as such. The writer is quite aware that the
GDR claims East Berlin as its capital city and treats it as part of its territory,
enjoying substantisl support in this policy from the USSR, while, in the view of
‘the Western Powers, the whole of Berlin remains subject to Four Power

occupation and East Berlin is not part of the GDR. Questions, and dissgreement,



also exist with regard to the relationship between West Berlin and the Federal
Republic. Another issue is: to what territory does the Quadripartite Agreement of
1971 spply (Berlin or West Berlin) snd did this sgreement bring about any
change in the legal regime relaling to Berlin despite the claims of the States
involved that the legal status of Berlin was not affected by it? Each of these
questions is of importance. Some are very closely related to the status of
Germany, the ERG and the GDR. But none is ¢rucial to the legal status of the
Oder-Neisse line as the western State frontier of Poland. Furthermore, it is
possible 10 reach conclusions about the status of Germany without becoming
deeply involved in the legal status of Berlin and the citizenship of its inhabitants.
Berlin is not avoided. It was felt, rather, that the frontier issues would not bé

affected by conclusions reached with regard to that ¢ity.

The Conference on Security and Cooperstion in Europe {CSCE), which produced
a Final Act at Helsinki in 1975, is also worthy of mention. The Final Act is
discussed inasmuch as it may be regarded as patt of a political process which
included the sighing and ratifying of several treaties by the FRG and the States to
its East. While the Final Act’s territorial provisions havé sometimes been
perceived as "confirming” the existing territorial and political situation in
Europe, the view is not generslly taken by international lawyers that the Final

Act added anything, legally, o existing rights and duties, or altered them.

The Polish-German frontier is not the only border in Europe which has been
adjusted since the Second World War. In particular, the Polish-Soviet frontier was
moved substantially westwards and this matter is discussed. Nevertheless, it is far

less controversisal than the Polish-German frontier.



~ The research is, wherever possible, based upon English-language sources.
This presents few problems where international agreements are concerned,
because most of the relevant ones con¢luded prior to the Ostpolitik of the Federal
Republic used English as an authoritative langusge. Relisble translations of

other instruments have been freely available.

The writer has felt less constrained by linguistic considerations where the
examination of the views of others has been concerned. Generally,
English-langusge sources have been utilised when available - and much has been
published in English on these topics. But much of the best work is available only
in Polish or German. In such cases, these sources have been used and cited.
Where quotations from German or Polish are given, these are accompanied by
English-language translations. Much of the work which has been done by Polish
specialists in this subject has been published by the Institute of Western Affairs
in Poznan, in English, and these publications have been very useful in conveying
what might be regarded as the Polish view as seen by the Polish Government,

although not ail of its work has been as limited in ambit.

Most of the work has been done at the University of Glasgow. However, it was
possible to carty out some resesrch in Poland and West Germany, which proved
very useful in obtaining access to certain books and journals not so easily
ax;ailable in the UK. Nearly eight months were spent sitogether in two research
visits to Poland. This research was carried oui mostly at the Polish Institute of
International Affairs in Warsaw and the Institwte of International Law at the

University of Warsaw. These visits were slso used for meetings with Poles who



have specislized knbwledg‘e of these subjects. In this context, visits to the Polish

Academy of Sciences in Poznan were particularly profitable.

Two months were spent in West Germany, at the University of the Saar in
Searbrucken and the Max-Planck-Institute for Eoreigﬁ Public Law and
International Law in Heidelberg, sllowed access both to some of the best libraries
of German materials and some very distinguished West German specialists on the

topics covered in this study.

While the primary purpose of these visits to Poland and West Germany was the
undertaking of legal research, the opportunity 1o speak to others working in this
fieid was of great importanice in helping the writer 10 try t0 understand better
Polish-German relations in general, and to appreciate the present state of

relations between Poland and West Germany and the reasons for this.

It is hoped that the work presents a legal analysis of the issues covered
withowt favouring either Poland or the German States. There are few definitive
solutions presented; this is because of the writer's view that vital questions
remain open. However, where particular issues remain undecided, suggestions

are made for how they ought, finally, to be settled, based upon the existing law.

Pufendort, it is said, referred to Germany as, constitutionally, something like a
monster. From the perspective of international law since 1945, such a remark
would lead one to describe Pufendorf as an optimist, or as one who is very
economical with the truth. The problems which remsin are not insoluble, but

thes% do require further attention before they may be considered finsally ¢losed.



CHAPTER TWO
The Oder-Neisse Line: Preliminary Remarks

(i) The Problem

It has been necessary, in ui‘der to study the status of the border between
Poland and Germany since 1945, 10 examine the history of the dispute over a
longer period. The fronter of Poland in the west enjoyed substantial stability
until the partitions of Poland in the second hsalf of the 18th century, which
brought about the destruction of Poland as a State. Poland's western frontier wes
altered during each of the three partitions untii it ceased 1o exist altogether, only
10 be revived after World War I with the reemergence of an independent Poland.
Germanv' was obliged 10 accept the frontier as established in the Versailles

settlement, but disputed its validity in 1ater years.

However, the frontier is no longer a matter of purely bilateral concern
between Germany and Poland. Firstly, as a result of the assumption by the UK,
USA, USSR and France of supreme authority with regard to Germany in 1945, these
States have a role to play in the final delimitation of the border. Secondly, the
debate over the status of this frontier, and the agreements which have been

entered into with regard 10 it, are part of a process, that of detente. The frontier
issue is only one element, albeit 8 very important one, of & process or concept that

involves more States than the immediate protagonists.

It was decided 1o begin studying the issue from the date of the Treaty of

Versailles of 1919, plus related instruments, such as the Upper Silesian plebiscite
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and award of 1921, because Poland's reemergence as an independent State at that
time seemed 10 bring about a resixrrection of the Polish-Germsan dissgreement
over sovereignty over territory, which because acasus belli for World War I - ¢f.
Poland's refusal to permit German demands with regard to access between the
main area of the Reich and East Prussia. It should be remembered that Poland did
not deny the Reich access 10 East Prussia through Polish territory; the privileged
German transit through Pomeranis, established by the Versailles treaty,
mrictinned very well. It was the refusad of Poland 1o accede to the illegitimate
further demeands of Germany with regard to access which gave rise to conflict.
The dispute as it stands now is a direct consequence of the measures sgreed by the
UK, USA, USSR and, later, France, with regard to defeated and occupied Germany at

the Potsdam conference, and in particular the following sentence:

"The three Heads of Government reaffirm their
opinion that the finsl delimitation of the western

frontier of Poland should awsit the peace setttement "1

This was areiteration'of the view expressed at the Crimesan conference at Yalta 2
The present work will refer 10 these matters, but is primarily concerned with the
controversy over the frdntier between Poland and Germany, the Treaty of 7
December 1970, between Poland and the ERG, also kﬁown as the Warsaw Treaty,
and the territory which, forming part of the territory of the Germsni Reich
within its borders on December 31 1937, was in 1945 placed under Polish
"administration”.3 However, East Prussis, also affected by the Potsdam Protocol
and by the Varsaw Treaty, will not be considered at this stage, except to note that

the Soviet Union and Poland entered into a treaty concerning the demarcation of



1£Z

the frontier between the two States in this ares on March 5 19574

The Warsaw Treaty establishes, inter slis, that the FRG and Poland agree that:

= _the existing frontier line, which, in sccordance with
chapter IX of the decisions of the Potsdam Conference of

Z August 1945, runs from the Baltic Sea immediately west of
Swinoujscie, along the 0dra (0der) River to the boint of
junction with the Hysa Luzycka (Lausitzer Neisse) River
and slong the Nysa Luzycka (Lausitzer Neisse) River to the
frontier with Cezechoslovakis, constitutes the western State

frontier of the Polish People's Republic.“5

Thus the frontier is known and referred 10 as the Oder-Neisse line. While the
Warsaw Treaty is the main instrument under scrutiny here, it should be noted
that the Oder-Heisse line is also referred 1o in the following instruments: the
Final Actof the Conference on Security and Cooperation in Europe - the Helsinki
Final Act - of 19?5.6 The Declaration on Principles Guiding Relations between
Participating States provides, asone of ten principles, each of which is declared to

be of "primary significance™:

“II1. Inviolability of frontiers.

The participating States regard as inviolable all one another's
frontiers as well as the frontiers of all States in Europe and
therefore they will refrain now and in the future from
assaulting these frontiers. Accordingly, they will also refrain

from any demand for, or act of, seizure and usurpation of part
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or all of the territory of any participating State."7

The parties to the Helsinki Final Act, which is not binding in law, included sl
European States except for Albania, plusthe USA and Canada. The point to note is
that the participating States “regard” all European frontiers as "inviolable”. This
seems to mean that frontiers may be altered by peaceful means, but this would
depend upon how "demand”, in the second paragraph of the principle, is
interpreted. According to the Final Act, thé Oder-Neisse line, refertred to

indirectly, is free from violation.

The 0der-Neisse line is referred to by name in two sgreements which preceded
the Warsaw Treaty, to one of which Poland is a party. The Treaty of 12 August
1970.% between the FRG and the AUSSR - the Moscow Treaty - is one. The English
translation provided by the Press and Information Office of the Federal

Government in Bonn stipulates at Article 3 in part:

“They (the parties) regard today and shall in future regard
the frontiers of all States in Europe as inviolable such as they
are on the date of signature of the present Treaty, including
the Oder-Neisse line which forms the western frontier of the

People’s Republic of Poland ...”

If Article 3 is taken as a whole, then this part shows that the FRG will not attempt
to bring about alteration of the Polish western frontier by non-peaceful means, at
least, and it has evén been argued that the FRG may not try to alter any European

boundaties, even by peaceful means.? In viewof the provisions of Article I of the



Varsaw Treaty, this dispute over interpretation, a5 far as that particular aspect of
the legal position of the ERG is concerned, cannot be considered by itself, as the
Federal Republic makes further declarations with regard to the frontier in Article

L

Polatid concluded an sgreement with the GDR, regarding the demarcation of
their common border, on 6 July 1950 - the Zgorzelec Treatv,m Article 1 of which

states:

"The High Contracting Parties are agreed that the established
and existing frontier running from the Baltic Sea along a line
west of the locality of Swinoujscie [formerly Swinemunde Jand
then along the River Oder 10 the ¢onfluence of the Lusatian
Heisse and along the‘Lusatian Heisse 1o the Czechoslovak
frontier, constitutes -the state frontier between Germany and

Poland.”

Thus the GDR had taken it upon itself 10 recognize the Oder-Neisse line. One

interesting assessment of this was the following:

“Recognition by the GDR of thé boundary on the 0der and
Neisse Rivers established by the Potsdam Agreement constituted

“the peace settiement” mentioned in that Agreeﬂmnt.““

While the Zgorzelec Treaty constitutes one element in the confused legal status of

Poland’s borders, it is definitely not a peace settiement as envisaged at Potsdam. If
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it were, there would have been no need for any other sgreement or treaties to
regulate or define the legal stances of various States with regard to the
Oder-Neisse line. They would be superfluous. It might be contended that the
Warsaw and Moscow Treaties, the Treaty on the Basis of Relations between the ERG
and GDR - the Bssic Treaty, or Grundvertrag, - of 1972, the Treaty on Mutual
Relations between the Federal Republic and Czechoslovskia of 11 December 1973 -
the Prague Treaty, and the Berlin Quadripartite Agreement of 1971, taken
together, constitute an attempt by the States involved 1o achieve a settlement of
some of the issues which might have been incorporated in a peace treaty;lz for
~ example, agreements with regard to frontiers and undertakings of renunciation
- of the use of force. Why else would these agreements and treaties have been
mnﬁidered necessary, were it not for the very absence of a peace treaty? They
are not intended as a complete substitute for a peace treaty. Some of the
agreements ¢ontain provisions which, direcuy or indirectly, so specify, for
example the Warsaw Treaty, Article IV. But they do attempt to achieve a
settlement of sorts in the absence of a peace treaty. Nor do they necessarily

constitute merely a modus vivendi, as has been asserted13 The necessity of a

peace settlement was stipulated for in the Potsdam Agreement at & time when it
was still believed that this could be achieved - in fact, no other possibility was
envisaged. The situation in Europe altered so fundamentally and dramatically
aﬁerwards, that it has to be considered whether apeace settiement wes a realistic
option even in 1970, and whether the sgreements snd wresties mentionied are of &
more permanent nature. If they were not so considered when they came into
being, they may come 1o acquire that character, if they have not already done so.
Of course, during the negotiations with Poland over the Varsaw Treaty, the ERG

informed the Western Powersi4 that it had informed Poland that the rights and
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responsibilities of the three Western Powers, and presumably those of the USSR,
with regard 1o Germany as & whole remained unaffected. However, this may, in
part, be accounted for by a fear on the part of the FRG, that the Varsaw Treaty
might be construed ss being inconsistent with the provisions of its Grundgesetz
(Basic Law). This obliges the Federal Republic not 10 take action which would

render impossible the reunification of divided Germany.

As events turned out, the Treaties were not automatically ratified, and the
Bundestag did consider whether the Warsaw and Moscow Treaties were consistent
with the Grundgesetz. On 17 May 1972, an All-Party Resolution on these two
treaties was adopted by thé Federal German Parlisment 13 according to which the
Warsaw and Moscow Treaties constitute merely elements, albeit important, in the
modus vivendi which the ERG seeks to establish with other States in Europe. This
is reasonable in view of the ostensibly limited ambit of the treaties - they all
include statements that they do not affect existing sgreements. This inciudes the
Potsdam Agreement, which provides for a peace settiement to be concluded with a
united Germany. However, the actual situation of Germany as & whole is such that
the agreements may come to be seen as permanent, since the status quo in Europe

seems 10 be beyond change through peaceful means.

There is further authority which shows that the Zgorzelec Treaty is not &
peace wealy a3 was enviseged at Potsdam. According to the Allied declaration of 5
June 1945,16 the governments of the allied Powers assumed supreme authority

- with respect to Germany. This inc¢luded the power 1o

“..hereafter determine the boundaries of Germany or any part



thereof and the status of Germanv or of any area at present being

part of German territory.” (Presmble)

Apparently, then, only the three Powers - UK, USA and USSR, later joined by
Eratice, could determine’ the boundaries of Germany. It has already been noted
that, according to the Potsdam Agreement, the heads of Govérnment took the
“opinion” that the final delimitatich of the German—Poﬁéh bordér should take
place at the peace settiement. It was also agreed that, until this event took place,
the former German territories east of ihe Oder-Heisse line should be placed under
Polish admiﬂistration. It is interesting that, while this is apparently atemporary
measure, and was undoubtedly seen as such at the time,” at least by the British
and Americans, the relevant territory is referred to as "formér" German territory.
When the heads of Government said it was their “opinion” that the final
delimitation of the frontier "should” awsit the pesce -settlem;ent, this looked more
like the expression of a hope or an intention, rather than the specifying of an

essential pfacedure.

Leaving this aside, it sm‘ﬁées 10 note that, in 1950, the GDR was not recognized
as a State by the UK, USA or Erance; the three States responsible, with the USSR,
for Berlin and Germany as a whole. They are not parties to the Zgorzelec
Agreemem, nor have the? gi?eh it their approval. Therefore, even if the GDR

was competent as a State 10 conciude this agreement, it would be res inter alics

acta as far as the Western Powers were concerned. The whole of Germany was
unnder occupation then and remained so, in the ¢ase of the British, French and
American zones, until the Paris Treaty of October, 1954, which ended the

- occupation status of the ERG, while the occupying Powers retained certain rights
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and responsibilities with regard to Germany ss a whote 18 The Soviet Union
-granted sovereignty to the GDR on 25 Marc¢h, 1954.19 According 10 the Protocol of
the Potsdam Conference, Part I & (3} (i) the Council of Foreign Ministers,

established in Part I shall be utilised:

"..for the preparation of a peace settiement for Germany to
be accepled by the Government of Germany when aGovern-

men?t adequate for the purpose is established.”

Obviously. it was envisaged that there would be one government for the whole of
Germany before a peace settiement could be concluded, which would desl with the
matter of the German-Polish border. The government of the GDR did not possess

that charactet.

While the Zgorzelec Treaty and the Varsaw Treaty deal with the same frontier,
the character of these instruments is not the same. The former attaches
permanency 1o the Potsdam Agreement. It states that a permanent, fixed frontier
hes been established (Preamble). The FRG, however, claims that this frontier
cannot be permanenuy fixed until the peace settiement, and it says that thisis the
true meaning of the Potsdam Agreement. The then Federal Minister for Foreign

Affairs, Walter Scheel, said:

“The Article {Article I of the Varsaw Treaty) gives the
Potsdam decisions no other nor added significance than
results from the wording of the decisions and the

circumstances under which they came about. Herein lies
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a vital distinction between this treaty and the Gorlitz
treaty concluded by the German Democratic Republic in

1950740

- This reflects a fundamental difference of opiniion between East and Westas to
the true nature of the Potsdam Agreement. The Soviet bloc States tend to regard it
as setting down a settlement for Europe, despite the provisions contained therein
with regard to a future peace settlement, while Western States tend to dispute this.
If the words of the Potsdam Agreement are taken only by themselves - see p. 11,
supra - then there would appear not to have been any final settlement, either of
the issue of German unity or of Poland's western frontier. To this extent, the
western States are correct in their view that the conditions set out at Potsdam
have not been fulfilled. Having said this, more recent developments cannot be
ignored. At Potsdam, a peace treaty was considered essential for returning Europe
to normality. But the balance of power in Europe in 1945 and thereafter was such
that "hormalitv" could never be what was considered normal prior t0 1939. A new,
but nevertheless normal, situation has arisen in Europe since then. This includes
a divided Germany {in the view of this writer, since Germany had only been a
Reich since 1871, the idea of one German State being a "normal” condition was. to
some extent, a fiction. Rather, it may be that the divisions of contemporary
Germany are simply deeper then in the past). A peace settlement would appear to
'be out of the question. There have been no negotiations, or even suggestions for
negotiations, between the relevant States for many years, either with regard to
German reunification or with regard to a peace treaty. The early vears of the
1970°s were dominated by the talks which led eventually to the signing of the

Helsinki Final Act. Proposals have been made with regard to peace tresaties with
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Gr:‘rmemr,21 but these have always been rejected sooner or tater 22 The present
borders of Europe, at least where Poland and the two German States are concerned,
appear to be fixed, with no prospect for any change. It is also possitle that a
unified German State would be obliged to accept the 0der-Neisse line as its border
with Poland, even without this being sanctioned in any peace settlement. This

will be discussed 1ater.

(ii} The Warsaw Treaty

The full title of this instrument is: “Treaty between the Polish People’s
Republic and the Federal Republic of Germeny concerning the Basis for
Normalization of their Mutual Relations.” The differing interpretations of this
treaty adopted by each of its parties tend 1o give the impression that it is not one
sgreement, but two separate stances which happen, somehow, 10 teke the safoe
form. This is evident in two respects: first, the inability of the two States to reach
8 consensus as to the main purpose of the treaty: second, the exact meaning and

| consequences of Article 1.

Article 1 (i) provides that the FRG and Polend sgree that the existing
boundary, the 0der-Neisse line, shall constitute Poland's western State frontier.
For Poland, this was certainly the most significant aspect of the treaty. The then
Prime Minister of Poland, Jozef Cyrankiewicz, made this ¢lear in his speech given

immediately after the sighing of the Warsaw Treaty:

"...only on this basis, the recognition of the inevitability
and inviolability of Poland’s western frontier along the

0Oder and Lausitz Neisse 1aid down in the Potsdam Conclusions,



has it been possible to sign today this treaty which pioneers
the way to the normalization of the relations between Poland
and the second German State which arose out of the ashes of

the third Reich - the Federal Republic of l}ermama'.“23

While Poland acknowledged that the treaty provided not only for an agreement
with regard to the Oder-Neisse line, but had a more genersal purpose of ‘
normalizing relations between the two countries, as is stipulated in Article ITI {1}
and the Preamble to the treaty, nevertheless it wos emphasizing that the
agreement on the Oder-Neisse line, contained in Article 1 was a precondition for
~ this normalization. Although the treaty is said, m its title, to be a basis for
normalization of the.t‘m States’ mutual relations, for Poland the whole process

depended upon the accord reached in Article I which was asine qua non for any .

normslization.

On the other hand, the FRG sees Article I as only one aspect of the treaty; its

main purpose was to start the procedure whereby normal relations with Poland
would eventually be established. Nor was the tresty regarded by the FRG as an
individual instrument. Rather. it was one consequence, for the FRG. of its

Ostpolitik, and not simply & means of recognizing the Oder-Neisse line. Walter

Scheel expressed the view of the ERG:

"..1he frontier article is not the only - and in a certsin way not
even the most important - article of the treaty. It merely creates
the foundation for it. The German-Polish treaty is no frontier

treaty, and even as an agreement on the renunciation of force
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itis only incompletely described. Its actual significance is
depicted appositely as "treaty concerning the basis for

normalizing relations 24

One aspect of the Federal Repubﬁ{:‘s Ostpolitik was 10 increase contacts
between Germens in the FRG and Germens, or persons of Germean ethnic origin, in
socislist countries. These were by no mesans restricted to the GDR. Prior to World
War II, there had been up to ten million inhsabitants in that part of Germany
which in 1945 csme under Polish administration?> While most of these were
expelled or left these territories of their own accord during the immediate
post-war period or even prior to the unconditional surrender of Germany on 8
May 1945, hundreds of thousands did remain. The FRG had two objectives - to
facilitate contacts between these persons and its own citizens already resident
within the territory ot_‘ the Federal Republic, and to enable families to be reunited
through the emigration of these people from the socialist countries to the FRG. At
the initialling of the Warsaw Treaty, on 18 November 1970, the Polish Government
communicated an “Information on Measures for the Soiution of Humanitarian
Problems” to the Federal Republic.ze" This estimated that, under sgreement
berween the Polish Red Cross and the Red Cross of the IRG, approximateiy four
hundred thousand Polish citizens left Poland for the Federal Republic, in order |

that families might be reunited - Paragraph 1. Parsgraph 2 says that Polish

nationsls resident in Poland, of “indisputable German nationality”, may travel to
either German state, Polish regulations permitting. The wording and timing of

this communication together suggest that it was a concession on the part of |
Poland, 1o allow further contacts and emigration. Paragraph 3 shows the ERG has

asserted that numbers of Germans greater than those 1o which Poland would admit
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desired to 1eave Poland:

“The competent Polish authorities do not dispose of any
figures approaching those alleged by the ERG for spplica-

tions for permission to travel 10 the Federal Republic.”

However, the Polish Government then promised that all applications would be
carefully examined, and that the work of the Red Cross organisations of Poland
and the ERG with regard to this matter would be facilitated. This concession by
Poland is very closely linked 1o the Warsaw Treaty by time - the communication
being made at the initialling of the treaty. This was a practical achievement for
the Federal Republic, facilitating the relesse of more Germans from Poland being
one of the important objectives of its Ostpolitik. Both States appear 1o have gained
from entering into the treaty. Poland obtained recognition by the ERG of the
Oder-Neisse line, although it has been argued that subsequently the IRG
unilaterally reinterpreted this recognition, in the All-Psrty Resoiution of the
Bundestag of 17 May 1972. In the meantime, thousands of Polish Citizens of
German ethnic origin were leaving for the Federal Republic. The link between
the Warsaw Treaty and the “Information” of the Polish Government concerning
ethnic Germans was confirmed by the Foreign Minister of the Federal Republic,
who said in 1970:

"We would not have been able to conclude this treaty had we
not had sufficient evidence that the Polish side was prepared

1o meet us halfway in the sphere of human reliefs for us decisive.

{emphssis by this writer)



"From the outset, th1s complex of problems formed a main theme
of the negotiations in Warsaw. In its successful mastering we
see not only the crucial test of the normalisation put the
fundamental compiementation of the treaty as a whole. Even

if this finds informal expressiion in the tresty itself, it neverthe-
less forms a vital part of the instruments concerned in the
German-Polish negotiations ...

“The "Information” the Polish Government has given us
touches on themes of fundamental importance. Itliesin

the very nature of things that in it the emphasis is on the
relatively easily comprehensible sphere of family reunion.

"We know. however, that family reunion represents only

one side of the problem and that the situation of the Gérmans
remaining behind poses equally weighty questions. In the

final analysis, both complexes are a matter of the normalization."2?

(iii} Circumstances of the Warsaw Treaty

Itis informative to view the Warsaw Treaty in its context. Itis one of aseries of
treaties and agreements concluded by or involving the IRG, with regard to its
condition as one part of a divided Germany. The Moscow Treaty, which concerns
itself largely with the renunciation of the threat or use of force, was accompanied
by the so-called Bahr-Papier, an sgreement between both parties concerning
<common policies.28 Paragraph 5 states that the Moscow Treaty and corresponding
sgreements 10 .be concluded with the GDR, Poland and Czechoslovakia “form a

homogeneous whole.” While Paragtraph 10 says:



“The Governments of the Federal Republic and the Soviet Union
welcome the plan for a conference on matters concerning:the
strengthening of security and cooperation in Eufope and will do
everything that depends on them for its preparation and successful

prosecution.”

The USSR and ERG here are tying in the Soviet desire for aEuropean conference
on security and cooperation with the Moscow Treaty, which preceded the other
treaties concluded with socialist States by the FRG. It has been pointed out 29 that
the mesasures incorporated in the Moscow Treaty forestalled parts of the Helsinki
Final Act and may have helped 10 secure a favourable attitude on the part of the
- ERG 1o the initiative of the USSR with regard 1o the security conference. The
Moscow Treaty is not simply ah aspect of the 0stpolitik of West Germany. For the
Soviet Union, one problem was that the FRG insisted that the Moscow Treaty - hot
then concluded - would not come into effect until a satisfactory conclusion to the
negotistions then taking place with regard 10 Beriin had been achieved 20 The
Soviet Union was negotiating with regard to Berlin with the other occupying
powers, though not about Berlin's status under internsationsl 1aw; Parsgraph 3 of

Part I of the Quadripartite Agreement on Berlin of 1971 states:

"The four Governments will mutually respect their individual

and joint rights and responsibilities, which remain mchanged.“31

According to the Preamble, the Four Powers had concluded the Agreement,
"Guided by the desire to contribute to practical improvements of the situation.”

The Berlin talks had commenced on 26 March 1970, and the FRG made their



satisfactory conclusion - from the viewpoint of the Federal Republic, which
meant securing essier and closer ties between FRG and West Berlin - a condition
for ratifying the Moscow Treaty, on 7 June 1970.32 Considering the tension which
had existed with regard to Berlin, the FRG appears to have been extremely
assertive in connecting ratification of the Moscow treaty with the successful
mclmion of the negotiations over Berlin, less than three months after they had
begun. This may be a reflection of the importance attached by the Soviet Union to
the Moscow Treaty, and its aim of bringing about a conference on security and
cooperation in Europe. While the Moscow Treaty contributed t1owards the removal
of direct tensions bet'mlaen the two Swates, the Quadripartite Agreement also
enabled relations between them 10 improve, in view of the close relstionship of
West Berlin to the Federal Republic. It should also be taken into account that, if
the parties had failed to conclude the Moscow Treaty, the other treaties between
West Germany and the socialist countries could not have come into existence, at
least in the form which they took. The FRG had to consider ihe potential humsn
and economic benefits which it, and its citizens, might receive after the
successful conclusion of negotiations with the USSR, and compare them with
possible amelioration of the position of West Berlin. This would be so, inh that the
ERG, by making what might be construed as a diplomatic ultimatum, attached
priority to the Berlin negotiations. If they failed, the Moscow Treaty presumsbly
would not have come into force. The result of this would have been, for the West
Germans, failure in both cases, but it seems that this risk was considered

worthwhile if it would contribute towards achieving a settiement for Berlin.

Therefore, in 1970, the position was that the Soviet Unioh, desirous of

arranging a conference on security and cooperation in Europe, which it would



subsequently imérpret as having confirmed the existing geopolitical situation,
including the USSR's position and influence, in Eurape,% negoﬁated the Moscow
treaty on renunciation of force with the ERG. Ihe latter State had an interest in
entering into this treaty, which formed part of a whole to be made up of other
wreaties with other socialist countries. This enabled the ERG 1o commence the
normalization of relations with Poland, Czechoslovekia and the GDR. The
renunciation of the threat or use of force by the two States was supposed 10
remove one of the obstacles to the conference on security and cooperation. Why
should this have been considered necessary? The two States had not conciuded a
peace treaty; although the Soviet Union had announced in 1955 that it regardg:d
the state of war with Germany &s ended. If there was 10 be a conference on
security and cooperation, the signatories may have felt more secure in
negotiating with a treaty basis amongst some of the participating states siresdy in

existence.

As has been seen, the FRG attached the highest priority to the practical, if not
legal, alteration of the conditions of West Berlin. Atone time, the whole series of
weaties appears to have been dependent upon the successful conclusion of the
Berlin negotiations. This process included the Warsaw Treaty (see p. 24 , supra).
So while the WVarsaw Treaty was negotiated separately, it might not have come
about if the Moscow Treaty had féiled, this being dependent upon the outcome of‘
the negotiations with regard 10 Berlin. And as the Helsinki Final Actincludes a
provision whereby the signatory States recognized the inviolability of esch |
other's frontiers and territory, it becomes doubtful whether the FRG ¢ould have
become a party to the Final Act without first having reached an accommodation

with Poland. After the conclusion of the Quadripartite Agreement, the Soviet
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Union stated that it could only enter into force after the ratification by the FRG of
the Moscow vTreaty, and so it transpired that the whole collection of agreements
might collapse if the West German parliament failed to vote for ratification of the
Moscow and Warsaw Treaties. The tresties finally gained the approval of the '
Bundestag in May, 1972. However, a joint, all-Party Resolution wss also passed by
the ]5’1m(hesttalg.34 This was a declaration with regard to the two treaties. Its status
and meaning have been the subjects of legai debate, 10 which reference will be

made.

i

{iv) The Status bf the Polish-German Frontier and Polish Western Territories

after the Warsaw Treaty.

The Polish Supreme Court, in the Polish State Railways Case, stated in 1948 the

following, which refiects the legal position adopted by the Polish State:

“&fter surrender the German State lost its sovereignty, while
the Recovered Territories were submitted to the sovereign
possession and authority of the Polish State on the basis of

the sgreement conciuded among the victorious Powers LB

The Potsdam Agreement actually said that the German esstern territories
concerned should be placed under the “administration” of the Polish State.
Whether, in 1945, this meant “sovereignty”, is unlikely. If the USSR, USA and UK
had intended at the time that Poland should definitely acquire sovereignty over
the relevant territory, they possessed the vocabulary to say as much. However,

the attitude of the Polish State is obviously different - but it should be
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remembered that in 1948, Poland was already firmiy allied to the Soviet Union,
while in 1945, there was still hope, at least in the UK and US4, that it might be able
to follow & more independent course; siso, the attitudes of East and West had
already polarized in 1948. Referring to the territories as "recovered”, the Polish
Court is saying that they had come back into Poland'’s possession, which means
that at some time previously they had been taken away from Poland. But the
territories in dispute, like other areas in Europe, had often changed hands and the
fact that they had been Polish territory at some point previously did not
necessarily strengthen Poland’s title in 1948. The Polish view is confirmed in the
Preambie of the Zgorzelec Treaty.’® where it is stated that Poland and the GDR
wish™o stebilize and consolidate mutual relations on the bssis of the Potsdam
Agreement which established the frontier on the Oder and the Lusatian Neisse.”
Thus Poland stated that its western frontier was “established” by the Potsdam
Agreement. If this be accepted, it follows that the territory to the east of that

border, within the Polish frontiers, is under Polish sovereigntv.37

Poland recognized the German Democratic Republic as a State after its ¢reation
as such in 1949,78 in response to the forﬁxation on 20 September 1949, of a
separate government for the western sectors of l.‘rerﬂnam*,ff39 The western
occupying powers held the opinion that there was only one German State, the
ERG, plus a Soviet zone of occupation in esst Germany. The Polish position, that
there are two German States, has been consistent since the early 1950°s, though
Poland at first recognized only one German State - the GDR - and seemed then to
reject the construction of two German States. The GDR at first also regarded itself
as the only German State 30 This is evident in that Poland hes entered into

agreements with both the GDR and FRG as to the position and status of its western
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frontier: the Zgorzelec Treaty of 1950, and the Warsaw Treaty of 1970. The two
German States have therefore recognized the Oder-Neisse line. In Article I1(3) of

the Warsaw Ireaty, the parties state that:

“They declare that they have no territorial claims against

each other and will advatice none in the future.”

If the two States declare that they have no territorial ¢laims against each other
{present tense), presumably this would imply a renunciation of any previous
claims which either party had made against the other with regard to territory.
But the present Polish-German frontier did not come into existence in 1970, when
the Varsaw Treaty was sighed; nor when the treaty was ratified in 1972. In fact,
it existed since 19495. In law may be another matter. The GDR recognized the
Oder-Neisse line in 1950, before most States had recognized the GDR. For purposes
of administration, at least, according to the Potsdam Agreement, the Oder-Neisse
line was to constitute the western border of Polish territory. But by 1974, the UK,
USA and France had all recognized the GDR to the extent that they had entered
into, or were prepéring 10 enter into, diplomatic relations with that State.ﬂ_’ The
territorial divisions which took place in central Europe between 1945 and 1950, |
apart from the withdrawal from Austria in 1955 of the occupying powers, had in
reality taken on the character of permanency. There is no cession of territory
under the WVarsaw Treaty, nor under the Zgorzelec Treaty. Poland's title to the
territory, such as it may be, was not established by the treaty with the Federal
Republic. In that sense, the Warsaw Treaty, not being a treaty of cession, of itself,
gives Poland no title to0 the western areas. But it does contribute to the legal

regime of Polish borders. Itshould not be read in isolation, and may be important
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inits consequences for a future, unified Germany, which may be bound by this

treaty and others not to context the Oder-Neisse line.

The officiel stance of the ERG - and that of the UK, USA and France in their
capacities as occupying powers of Berlin, and having responsibility for Germany
as a whole with the USSR - has always been based upon a different interpretation
of the Potsdam Agreement. FEirst, the FRG contends that the Agreement did not
permanently establish the Polish western frontier. It is true thatPart VIII of the
Protocol provides, inter alig that the final delimitation of the western frontier of
Poland should await the peace settiement. This part of the Agreement has siready
been considered. If this was merely the “opinion” of the Heads of Government, it
may be argued that no permanent commitment was made with regard 1o the
fronter issue, in which case, any of the three might be free to‘change its
“opinion” in favour of the Oder-Neisse line becoming the permanent border ’
between Poland and Germany, if it has not aready acquired that character,
whether Gerinanv be divided or as one State, and without awaiting the peace

settlement, as apparently envisaged at Potsdam.

Second, the FRG has consistently expressed its opinion that, as far as its
fronters are concerned, or the frontiers of Germany, it can negotiste only on its
own behsalf; the consequence being, according to the Federal Republic, that a
unified termany would not be bound by such sgreements regarding frontiers as
had been entered into by the FRG and GDR. 0On the other hand, nor would
Germany be obliged to contest such sgreements and treaties. Thus, Article IV of

the Varsaw Treaty stipulates:
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“This Agreement shall be without prejudice to any bilatersal or
multitateral international agreements which the Parties

have previously concluded or which affect them.”

This is accepted as including the Potsdam Agreement. So, according to the West
German interpretation, the Warsaw Treaty would nbt alter the effect of its
provisions, which inciude the permanent delimitation of Polands western
frontier. However, the inclusion in the treaty of Article IV was insufficient to
convince the Federal Parlisment that the Warsaw Treaty should be ratified. An
All-Party Resolution, purporting to interpret the Moscow a_nd Warsaw Treaties,

was adopted by the Bundestag_ on 17 May 197242 This states, at Parsgraph 2:

"The Treaties do not ... ¢reate any legal foundation for the

frontiers existing today.”

This may be true, in that the 0der-Neisse line existed prior to0 the Warsaw Treaty
and did not depend upon the Kind permission or assent of the Bundestag for its
actual existence. However, while the Varsaw Treaty may not bby itself have
established a legal frontier, its consequences for the FRG and, perhaps, a unified

Germeny, may be greater.

{v) The Bundestag Resolution

It has been said that this Resolution was presented to the Government of
Poland without any express objection on its p8rt,43 and that, according to Article
31, parsgraph 2 (b} of the Vienna Convention dn the Law of Treaties, 19694 the

Resolution constittes part of the context of the treaty for the purpose of
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interpreting it, if it be accepted by the other party of‘parties to the> treaty. The
same writer stated that, although the YiennaConvention was not in force between
- the parties in 1972 - nor does it have retroactive effect, according to Article 4 -
still it was “generally regarded in this respect as declaratory of existing law.”
However, statements by representatives of Poland indicate that the Resolution was
not accepted. Much depends upon the extent to which the provision is actually
declaratory of internatianal law. Is acceplance constituted by non—reieéﬁon
slone, or does it require positive action? Must actual approval be communicated?
It has been pointed out®> that the Potish Minister for Foreign Affairs emphasized
that "... the Treaty [was] the only acceptable basis for our relations with tpe
Federal Republic of Germany” and added that "... for Poland the text of the
agreement alone [could] be binding”. This would appear to0 exclude the Resolution
fmtﬁ considersation as part of the context for purposes of interpretation. Yet this
instrument plays & controversial role in Polish-FRG relations: its applicability,
denied, apparenty, by Poland, is supported by some in the FRG. The actual textof

the Resolution is also controversial.

The importance attached by the ERG to the normalization of relations with
Poland was discussed sbove. Paragraph 1 of the Resolution describes the WVarsaw
- and Moscow treaties as elements of a modus vivendi which the FRG seeks to
establish with it:é Eastern neighbours. But normal relations between States have

af1 element of permanency notimplied by the term modus vivendi. The FRG may

argue that in such matters, nothing ¢an be permanent until the peace settiement.
In this case, it should describe its relations with all States, including the UK and
the US4, as parts of a modus vivendi 3¢ In fact, the territorial status quo basically

hes remained unchanged since 1949, a substantial period by European standards.



34

It is possible that the spparent permshency and sémed quality of central
European frontiers is, in part, due to the absencé of & pesce settlement, which
might serve as a catalyst, if it existed, for revanchist trends in States which felt
they had suffered at the peace settlement. This might be conducive to further
conflict. Seen in this perspective, the situation in Europe with regard to frontiers
is unlikely 10 aiter, and normalization of relations between the FRG and Poland
should not be looked upon as an element of a modus vivendi but rather as’ a
permanent settiement between the two countries of the frontier issue. In this
respect, it is worth recalling the paramount importance attached by Poland to the
recognition by the FRG of the 0der-Neisse line, during the negt:ti&tions prior to

the signing of the Warsaw Treaty.

The Resolution states, at Paragraph 2, that the treaties do not establish a legal
foundation for existing frontiers. The opinion of the Bundestag, that the Warsaw
Treaty created no legal foundation at all for the present frontiers, is unlikely to
have been acceptable 10 Poland if presented during the negotiations in 1970. 0f
course, it is true that the O0der-Neisse line does not depend upon the Warsaw Treaty
for its legality, but that treaty does contribute towards it. For the Federal
Republic, Article I of the Warsaw Treaty was a concession in its strategy of
normalizing relations with Poland. Perhaps, for Poland, normalization of
relations was 8 means to achieving Article I. It is therefore unlikely to have

accepted many statements made in the Bundestag Resolution.

There is also the question, whether by unilaterally interpreting a treaty

already signed with another State, the FRG was in danger of bresking a

fundamental rule of the law of treaties, pacta sunt servanda - that a treaty is
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binding i;pon the parties to it and should be performed by them in good faith. If
Poland has accepted the Resolution, then there would be no problem. Ifit did not,
then there may be, considering that the Resolution wes adopted nesrly one and a

hsif years after the treaty had been signed and, apparenty, sealed - though not

yet ratified.

If Article 27 of the Vienna Convention on the Law of Treaties were applicable,
the Bundestag Resolution would be affected so that, if it were established that
Poland rejected the Resolution as being interpretive of the treaty, the FRG would
be precluded from invoking the provisions of the Resolution in support of its own

interpretation. Article 27 states:

"A party may not invoke the provisions of its internal law as
justification for its failure to perform a treaty. This ruleis

without prejudice 10 Article 46."

Article 46 provides that a State cannot prevent itself being bound by a treaty by
virtue of a provision of its internal law regarding its competence 1o conclude
treaties unlesz it entered inte the treaty meaking a violation which was manifest
and concerned a rule of its internal law of fundamental importance. The Federal
Republic would be precluded from invoking Article 46 as an escape clause,
assuming it wanted to do so, because, according 10 its own argﬁmem, the
Resolution is consistent with the Warsaw Treaty, which is consistent with its
Grundeesetz and the ﬁmdamemal provisions of that basic law with regard to the
unification of Germany, the future establishment of its frontiers and thé ‘

competence of the FRG to conclude treaties with regard to these matters.
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(vi) Unified Germany.

The Federal Republic insists that it cannot bind a future German State to
accept the 0der-Neisse line as its eastern frontier. This is also the view taken by
the UK, USA and France - that the final delimitation under international law of
Poland’s western frontier must take place at the peace settlement, when a single
German State with its own government, freely elected, has come into existence.
See, for exampile, the Hote delivered to the Saviet Government from the UK in 1952,

after consultation with France and the USA. This provides, in part:

“The conclusion of a just and lasting peace treaty which would

end the division of Germany has always been and remains an
essential objective of Her Majesty's Government ..... the conclusion
of such a treaty requires the formation of an sll-German Govern-
ment, expressing the will of the German people. Such a Government
can only be set up on the basis of free elections in the Federal
Republi¢, the Soviet Zone of occupation, and Berlin ...

"Her Majesty’s Government would recall that in fact no definitive
German frontiers were laid down by the Potsdam decisions, which
clearly provided that the finsl determination of territorial

questions must await the peace setdement 47

In 1970, after the intislling of the Warsaw Treaty, the UK's position was the
same; this can be seen from part of the text of a Note from the UK to the FRG -

similar Notes were sent by the USA and France:
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“Her Majesty's Government note with approval the initialling
of the Treaty. They share the position that the Treaty does
not and cannot affect the rights and responsibilities of the
the Four Powers as reflecfed in the known Treaties and

Agreements.“43 :

The attitude of the Federal Republic is summarized in Paragraph 2 of the

Bundestag Resoiution:49

“The FRG has assumed on its own behalf the obligations it
undertook in the Treaties. The Treaties proceed from the
fronters as actually existing today, the unilateral altera-
tion of which theyexclude. The treaties do notanticipate
a peace settlement for Germany by treaty and do not

create any legal foundation for the frontiers existing today.”

This is apparently very ¢lear. However, there exist a number of legal and positive

factors which suggest irregularities in the position of the FRG.

{vii} The Theory of Identity.

Prior 10 1970, the FRG had insisted that it was identical with the German Reich
as it existed within its frontiers of 31 December 193790 This includes the
territory of both German States, Berlin, plus substantial areas of present day
Western Poland, and East Prussia - now divided between Poland and the Soviet

Union. The Western Powers adopted the following position:
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"Pending the unification of Germany, the three Governments
consider the Government of the Federal Republic as the only
German Government freely and legitimately constituted and
therefore entitled 1o speak for Germany as the representative

of the German people in international affairs. ">

The same position has been adopted on other occasions 2 The Federal Republic
claims that it undertook the obligations of the Moscow and Warsaw Treaties on its
own behalf. In the Notes sent to the three Western Powers on 19 November, 1970,
with regard to the Warsaw Treaty, it was stated that the FRG "pointed out [to
Poland] that it can act only in the name of the Federal Republic of Germany.”
However, if the FRG is identical with the German Reich or at least entitled to speak
as the representative of the German people in internaﬁnnal affairs, then its
treaty obligations and rights ought to apply to the Reich when it is reconstituted.

It has been written:

"If the Federal Republic is identical with the all-German state

.... how can it reserve that government's freedom of action?"23
A similar thought has been expressed elsewhere:
"Ein wiedervereinigtes Deutschland ist an die Vertrage zunachst

denn gebunden, wenn es rechtlich mit der Bundesrepublik

Deutschiand identisch ist." 2%
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Ky transiation:

"First of all, a reunified Germany is bound by the treaties,

if it is legally identical with the Federal Republic of Germany.”

In the Convention on Relations Between the Three Western Powers ahd the
Federal Republic of 1952 as amended by the Paris Protocol of 1954 - in which form

it finally entered into force - Article 7, paragraph 2 says:

"Pending the peace settlement, the Signatory States will
cooperate 1o achieve, by peaceful means, their common
aim of a reunified Germany enjoying a liberal-democratic
constitution, like that of the Federal Rej.sublic, and

integrated within the European Communitv."55

This does not refer only 1o the ill-fated European Defence Community. After the
signature of the originsl conventions with the FRG in 1952, the UK, USA and

France declared:

"These conventions, as well as the treaties for aEuropean
Defence Community and a European Coal and Steel Community,
of which France is a signatory, provide a new basis for uniting
Europe and for the resalization of Germany's parthership in

the European IZ:cm.nnunit'si'."56

If the FRG cannot commit a reunified Germany to accept the Oder-Neisse line,



a frontier to which it has givén its consent in the Varsaw Treaty, how could it
commit a reunified Germany to integration within the European Community? It
may be that a future, unified Germany, in theory, would not be obliged to remain
a Member State of the Community. This is not ¢onsistent with the behaviour of
the FRG in the Community. It is one of the founder Member States. Its
commitment, if measured by its financial contribution, has been the greatest of
any Member State. In view of this commitment - and the FRG, in terms of
territory, population and economic strength, would, after sll, constitute the
biggest and strongest element in a reunited Germany - it is difficult o envisage
how Germany could, in fact, break away from the Community. The FRG appears to
have preempted any future withdrawsl of Germaﬁ;t The Preamble 10 the Treaty

establishing the European Coal and Steel Community says, inter alisa:

"Resolved to substitute for sge-old rivalries the merging of

their essential interests; to ¢reate, by establishing an economic
community, the basis for a broader and deeper community among
peoples long divided by bloody conflicts; and to lay the foundations

of institutions which will give direction to a destiny henceforward

While the Preamble to the Treaty of Rome, establishing the EEC, containis these

words:

"Determined to lay the foundations of an ever ¢loser union
among the peoples of Europe,

Resolved to ensure the economic and social progress of their
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counitries by common action to eliminate the barriers which

divide Europe.”

Both of these treaties, to which the FRG is an original signatory, provide for
progressive integraton of the States parties by economic means - put the
purpose, at the time, was 10 increase political ties between the States involved.
Would this mean that, in the event of complete integration of the Member States
into one State, the FRG would withdraw from the Community, with all the political
and economic consequences which this would entsil, because by remaining in the
Community, it would be p:ermim‘ng the alteration of its frontiers, an act from
which it claimed it was precluded, as the slteration of German frontiers should
await the peace settlement? The FRG even promises, in Paragraph 8 of the
Bundestag Resolution,57 t0 “unwaveringly pursue the policy of Europesn
unification with the aim of developing the Community progressively into a
political union.” Ultimately, this could affect the borders of Germany as much as
the Warsaw Treaty did. But no reservation is made with regard to European
unification, that the FRG can act only in its own name. A situation may be
foreseen where the eastern part of Germany, united with the western areas,
would be compelled to become a part of the greater community. In that sense, the
Federal Republic will have acted, in allowing itself to become integrated into the
Europesn Community, in the name of the whole of Germany, contrary to its

assertion that in matters concerning Germany as a whole it is not competent to

act.

{viii} Succession of States

While it may be the case that final settlement of the western frontier of
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Poland must await the peace settlement, it may be that, because of the actions of
the FRG and GDR, the only settiement possibie would be one which confirms the

Oder-Neisse line as the border. The Potsdam Protocol provides (Part XII):

“The three Governments, having considered the

question in all its aspects, recognize that the transfer

to Germany of German populations, or elements thereof,

remaining in Poland, Czechoslovakia and Hungary, will

have to be undertaken.”
This was because problems were foreseen if German minorities remained in these
States. Since Poland eiready had parts of eastern Germany - “former Germean
territories” - placed under its administration, it seems reasonable 10 assume that
the transfer of the Germans in these areas was also considered desirable. It is not
possible 1o calculate how Poland, if part or all of the "former Germsn territories”
were taken from it at a peace settlement, ¢ould absorb the seven million or so
Poles living in these areas - and it is unlikely that Germany would wantto have a
large Polish minority within its fronters. It should be recalled that, according to
Chapter VI of the Yalta Agreement, the three Heads of Government said that
Poland “should receive substantial accessions of territory in the north and west.”
This wes stipulated immediately after the statement that the eastern frontier of
Poland should be, more or less, the Curzon Line. This hes been regarded as an
attempt 10 compensate Poland for the territory which itlost in the esast, aithough
it is far from certain that such a link was intended to provide legal rights to
compensation. It has been argued that the Potsdam Agreement separated the

questions of the esstern and western frontiers of Poland>8 They have been
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regulated in separate documents, at different times and by different parties. The
Heads of Government also said, as they mmd at Potsdam, that the final
delimitation of the western frontier of Poland "should” await the Peace settiement.
‘The word "should” is used with régard 1o the pesce cdnference and with regard 1o
the territory which Poland is 10 receive to its west and north. If the ERG
interprets "should” as "must” for the purposes of the peace conference, perhaps it
ought also to adopt the same attitude 1o the accessions of territory which are tobe
made in favour of Poland. This means that, wherever Poland's western fronter
would be after the peace setiement, it would definitely be substantially further
west than its border of 1 September 1939. The Federal Republic has always held
that the western frontier of Poland should be decided in accordance with the

terms of the Potsdam Agreement.

This would have to be teken into account in the negotiations for any future
peace reaty, and the successor German State wnuld have its territory restricted as
a consequence, since, if it is desired to act according to the provisions of the
Potsdam Agreement - *ﬁ?hich accepts the decision at Yalta, that Poland should
receive territory in the north and west - it must also accept that Poland shall
receive territory at the expense of Germany as it existed prior to World War II. It
has been pointed out that, even if the Varsaw treaty were conciuded by the FRG
on its own behaif only,a successor State could, if it chose, adopt tfle obligations of
the treatv§‘9 Indeed, since the peace settlement cannot take place under present
conditions until there is one government for the whole of Germany, and since
such aunified Germany presumably would consist of the territory of Berlin, plus |
the former GDR and ERG, both of which have recognized the 0der-Neisse line as

the western frontier of Poland, such a German State could participate in the
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settlement having already recognised that border. This would meke the work of
the peace conference easier, assuming that it would give effect to the previously
expressed intentions of Germany and Poland in recognizing the frontier.
Skubiszewski argues that Poland did not 'accept any reservation from the Federal
Republic limiting the duration or effect of the Warsaw Treatv.sg Even if so,
however, it does not defeat the interpretation by the FRG uf the Potsdam
Agreement, which is accepiled by both States as being valid in Article IV of the
Warsaw Treaty, while pavssing‘ over the differing interpretations of the
Agreement by each of the States. But there is still no reason why, as the FRG
claims, the treaty must have only a temporary existence. For ressons already
stated, it may come 10 be seen as the instrument which permanenty has settled
the issue. According to Brownlie, "the change of sovereignty does not as such
affect boundaries.®! If the Federst Repubiicr is not, for the purposes of the
Varsaw treaty, identical with the German Reich, and since it has held that a
future, unified German State would not be bound by the treaty, then that State
would be identical neither with the FRG nor the GDR. Consequently, if it should
come into existence, a change of sovereignty would occur. If Brownlie's view is

accepled, then the boundaries of Germany would not necessarily be affected.

In fact, it is difficult to see how the existing state of affairs could possibly be
altered by any peace weaty. Itis unlikely that Poland would accept willingly aﬂv
award which entailed the loss 10 Germany, without territorial compensation, of its
western territories or any pﬁrt of them. The purpose of the Warsaw Treaty was to
begin the normalization of relations between Poland and the ERG, based upon the
acceptance by the latter State of the Oder-Neisse line as the western frontier of

Poland. Even if a reunified Germany were not bound by the 1970 Treaty, Poland
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would still be in existence as a State, presumably within the same borders. The
Federal Republic states that it accepts the Dder-Heisse line. Ithss asserted - in the
Bundestag Resolution, for example - that a united Germany would not be bound to
accept it. But nor would it be obliged to reject it.  Nevertheless, the FRG
perpetuates doubts amongst other States with regard to this issue, causing the

suspicion that the Oder-Neisse line is not accepted.
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CHAPTER THREE

The Applicability and Effect of the Bundestag Resolution of

17 Maw 1972. The Commitment of Interested States to the Oder-Neisse Line

{1) Origins of the Resolution

The Bundestag Resolution! has already been mentioned and a few of the
issues raised by it were briefly discussed. Here it is intended to discuss the

applicability and effect of this Resolution in detadl.

The Resolution served one obvious and immediate purpose, which was to
obtain ratification by the FRG of the Warsaw and Moscow Treaties,
approximsately one and one hsalf years after they had been signed. The .
Resolution was adopted on 17 May 1972, but that was not all. The Federal
Government, apparently attempting to forestall <riticisms, published a
"clarification” of the Resolution on 19 May 19722  That is, it published a
clarification of an interpretation of the Moscow and Warssw Treaties. The
Federal Government intended the Resolution to be adopted in connection with
the ratification of these treaties, so it is reasonable to characterise the action of
the Federal Government in this way, regardless of whether or not the
Resolution does in effect interpret the treaties. It is an indication of the
controversy of these measures, that it was even considered necessary to ¢clarify

the Resolution.

The treaties were finally ratified by the FRG on 23 May 1972. The Soviet



Union ratified the Moscow Treaty on 31 May 1972; Poland ratified its treatv on
26 May 1972. On the Soviet and Polish sides, there were no problems in
obtéining ratification; however, the problems of achieving it in the FRG ¢aused
a great deal of debate in Poland, particularly with regard to thev Bundestag

Resclution, to which reference will be made later.

The Resolution was necessary to secure ratification: for two reasons: first, the
ruling SPD-Free Democrat coalition wanted to obtain not just majority support
for the treaties, but the backing of as much of parliafaent as possible. This was
because of the nature of the treaties, which dealt with issues fundamental to the
existence of the FRG and its people, millions of whom had spent large parts of
their lives in former German territories which had been incorporated into
Poland and the Soviet Union. The Federal Government did not wish to alienate
large segments of its population by being seen to “sign away” enormous areas of
"German territory”. It is irrelevant in this particular context whether the
territory concerned was German, and it was irrelevant to consider for these
purposes whether the FRG had any capacity to "sigh away” anything other than
the territory of the ERG {and even that is a matter of debate in view of the
residual powers of UK, USA, France and USSR with regard 10 Germany as a
whole); the pointis that there were many Germans in the FRG, whose opinions
were also voiced by Bundestsg members, who did, or might, believe that by
ratifying the treaties the FRG was disposing of Germsn territory. In other
words, alarge part of the population ¢ould envissge, whether or not this was the
position legally, the loss of their original homes snd lands, to which many still

had hopes of returning - there were many organisations of "refugees” from



Pomeranis, Silesia and Esst Prussia in the Federsl Republic, which served to
keep such people in contact with one another, act as pressure groups - often to
great effect - in variom spheres of public life, including the lobbying of
Bundestag members, and also to keep alive a peculiar German nationalism

bearing many similarities to the Drang Nach 0Osten mentality. These

organisations have lost much of their impetus and influence, as the original
"refugees” have died, usually to be succeeded by children born in the territory
of the ERG, and therefore having a much weaker emotional connection, if any
at all, to the "homeland”. In the yesrs 1970-1972, however, these organisations
still possessed much influence, snd of course, the question of recognising a
Polish frontier on the Oder-Neisse line was just the kind of issue to inspire them

in their work.

The second reason that the Resolution was necessary to secﬁre ratification of
the treaties was perhaps simpler - the evaporation of the Government's majority
in the Bundestag. This had always been slender, but a number of SPD Deputies
resigned frbm the Party on the grounds that they could nhot accept the
provisions of the treaties. The CDU/CSU was also opposed to the treaties,3 and so
the Government had to make compromises in order to achieve the consensus it
desired. One consequence of this was the adoption of the Bundestag Resolution.
Even so, the CDU/CSU did not vote for ratification of the tresties; its Members
generally abstained, despite having been involved in the composition of the
Re:u;\_luticnn.‘i The treaties were ratified, but rather than appearing to act with
the genuine support of the electorate, it was obvious that, although there wes

substantial support for the treaties, they had been ratified because the
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opposition, in the form of the CDU/CSU, had been persuaded not to oppose the

treaties, which was something much less than the desired national consensus.

It is evident, therefore, that the Bundestag Resolution is an instrument which
came into existence, not by agreement of the FRG and Poland, or the ERG and the
Soviet Union, during the negotiations prior to the signing of the Moscow and
Warsaw Treaties; rather it is the product of West german political manouvering,
not discussed on equal terms with the other States which would be most directly
‘affected by it? The fact that the Soviet Ambassador was present at the meeting
of 9 May 1972, when sgreement was reached oni the text of the Resolution, does
not mean that he took an active part in the formulation of the Resolution.
Although given the official Soviet international legal viewpoint, which is that
“Germany” does not exist, that there are two German States - the GDR and FRG,
and that the Oder-Neisse line was established by the Potsdam Agreement, it is

surprising that agreement could be reached with regard to certain statements:

"The rights and responsibilities of the Four Powers with regard to
Berlin and Germany as a whole are not affected by the treaties."®
"The treaties..do not create any legal foundation for the frontiers

existing todav."7

But it is even possible that the Soviet Union and the FRG would have been in
complete agreement about these statements. The USSR could sccept them
because they are géneral enough in scope to accommodate the differing legal

views of both sides. The FRG could make the lstter statement because it has



consistently taken the opinion, along with the UK, USA and France, that the
final settlement of the frontier between Poland and Germany must await the
peace settlement8 The Soviet Union could agree to it, because it has generally -
and always during the previous thirty years - taken the view that the issue of
Poland's western frontier, the Oder-Neisse line, was actually settled at Potsdam
in such a way that, were there to be any peace settlement, its only purpose as
far as the frontiers of Poland are concerned would be to confirm what wes, in
the view of the USSR, decided at Potsdam, ie., it envisages simply & “rubﬁer
stamp” procedure in this instance. It would therefore follow that the Moscow
and Warsaw treaties would not be establishing a legal foundation for anhy
frontier. Rather, they are regarded simply as confirming the status quo. As for
Poland’s attitude, the following statement by one Polish writer shows that,

officially at least, the issue was regarded as settled, as a non-issue in fact: '

"Poland’s slliance with the Soviet Union and other Socialist countries
is asufficient guarantee of the lasting character of the frontier ...
and the secm‘ity of this frontier raises no fear. Consequently, prior
to the conclusion of the Treaty there was no "unsolved” or “contro-
versial” frontier problem in Polish-West German relations. There
was only the problem of the attitude of the ’ﬁ?est German government

to the established and existing western frontier of Poland .9

This statement is unconvincing. If it is indeed true that the only problem
was the attitude to Poland's western frontier of the Federal Government, then

Poland seems to have shown very little faith in its "alliance with the Soviet
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Union and other Socialist countries”, since it was prepared to enter into a treaty
in which it would make concessions to the Federal Republic,m simply in order
to remo;:e that problem of the attitude of the Federal Government. If this
problem of attitude was the only factor which caused concern to Poland, then
the ratification procedure on the German side ¢can only have strengthened any
Polish misgivings about the way in which the frontier issue was regarded in the
ERG. For, sithough Poland could indeed show to the world that the matter of its
western frontier had been incorporated in a treaty with the ERG, the reality
was that that treaty almost failed to get beyond the signature stege. Indeed, the
problem with regatd to the Oder-Neisse line was not the attitude of the West
Germany Government, which in fact had been the driving force behind the
campaign for ratification in the FRG. The real problem was that the Opposition,
with the support of large segments of the population, was not prepared to give
its approval to the ratification. It is therefore ¢lear that, although ratification
of the Warsaw and Moscow Treaties was finally achieved, this did-not dispose of
the problem of attitude in the FRG towards the Oder-Neisse line. If Sulek is
correct in saying that Poland’s frontiers were secured by virtue of its alliance,
and that the only outstanding issue was that of attitude, thet it fact the
ratification of the Warsaw Treaty achieved nothing except to show that in the
ERG there still existéd hostility towards the post 1945 ‘territorial status quo.
Contrary to the expressed opinions of both FRG and USSR, that the Moscow and

Warsaw Tresties do not <reate any legal foundation for the frontiers existing
| today, rather these instruments do have a legal effect on the Oder-Neisse line
and therefore form part of the legal regime with regard to that border. If the

only purpose for Poland in concluding the Warsaw Treaty was to deal with the



opposition to the border of elements of West German society, then it failed in its
task and made needless concessions to the FRG in agreeing to the emigration to

Germany of Polish citizens of German origin.

The Bundestag Resolution was an instrument drawn up in order to placate
West German opposition to the Warsaw and Moscow Treaties, thereby securing
their ratification. However. while the Resclution solved that problem, it has
unfortunately c¢aused a number of legal controversies which might niot
otherwise have arisen. There is debate over whether the Resolution is a matter
of internal importance only, ie., for the FRG, or if it has ahy influence on the

Warsaw and Moscow Treaties as envisaged in Article 31{2) (b} of the Vienna

Convention on the Law of Treaties of 1969 (hereinafter referred to as the
“Vienna Convention”). A number of Polish and West German writers have
expressed predictably opposite views with regard to this issue, and these will be

discussed in so far as they are relevant to clarifying the matter.

Related to the above issue is the necessity of considering officisl statements
by Polish representatives with regard to the Warsaw Treaty and the extent to
which, if at all, the Resolution must be considered along With the treaty. Many
statements have been made, rejecting the Resolution as an instrument refated to
the treaty and as a factor of importance in Polish-’ﬁfest German relations, in
seemingly unequivocal langusge. However, these statements, to which, due to
their status as officisl remarks made by senior Polish Government officials,
importanice must be attached, are seen to be equivocal in substance in that,

while it is repeatedly stated that only the treaty itself can govern the relations



between Poland and ERG, there is little evidence of the Bundestag Resolution
being negated specifically by name. In light of the controversy related to the
status of the Resolution, this lack of unequivocal negation perhaps detracts
from the statements made by the Polish side, since a ¢lear denunciation of the
Resolution, which was never forthcomitig, would appear to have been desirable.
These statements will be examined in order to see whether or not they actually

exclude the Resolution from the sphere of Polish-West German relations.

There is one further possibility, which is that the Bundestag Resolution, in so
far as it is concerned with the Warsaw Treaty (it also makeé stétements with
regard to other issues, such as the membership of the FRG in NAT0,!! relations
between FRG and GDR,lzand the relationship between the FRG and West
Berlin) ! Fdoes not add anvything to the treaty. nor does it detract from it. Indeed,
the Iederal Government made this very point in its clarification of the

Preamble of the Resolution, when it said:

"It alters nothing of the rights and duties resulting from the
treaties and stands in conformity with the spirit and letter of

the treaties."14

If the Federal Republic was simply emphasising in the Resolution that it is
always possible to alter state frontiers by peaceful means, involving the freely
given consent of the States concerned, which is a manifestation of the exercise
of their soverign power, then other States ¢could not reasonably object to such

an innocuous expression of one of the rights of States. Indeed the FRG, USSR



and Poland all expressed the same opinions, only three years later, in the
Helsinki Final Act: |

"They consider that their frontiers ¢can be changed, in accordance

- with international law, by peaceful means and by agreemént."15

However, this statement Was'made simultaneously by virtuslly every other
European State, plus the US4 | and Casnada, as one of a series of common
stétemems concerning security in Europé. The Bundestag Resolution, onb the
other hand, was a unilaieral statement. It does not specifically provide that
peaceful alteration of ffontiers by common <onsent is possible, but this is

implicit in such statements as:

“The treaties proceed from the frontiers as actually existing today,
the unilateral alteratioﬁ of which they exclude.”

{Paragraph 2 of the Resolution) and:

"In view of the fact that the final settlement of the German question

as a whole is still outstanding ..."

{parsgraph 5).

As regards the first quotation, the exclusion of unilatersl alteration of frontiers
only indicates that bilateral or multilateral siteration would be permissible. As
for the second, the consistently expressed view of the FRG has been that the

German question c¢an only be settled when there is one Government



representing the whole German people, ie., when the present existing
inner—German frontier has cessed to exist. As unilatersl alteration of frontiers
is excluded, this could only mean that the inner-German frontier may be
removed by peaceful means, ie., by consensus. Here, "slteration” is taken as
~including the total removal of a frontier. The German question slso includes the
issue of the Polish-German border. According to the ERG, this ¢an only be
settled finally in a "pesace settlement” - which hes always been taken to mean,
among the Western Powers responsible for Germany as & whole, a peace treaty
concluded between the coalition of the United Nations, on the one hand, and
Germany on the other. This means therefore that the Polish frontier issue is
still outstanding, being part of the "German question”, and may conceivably be
sltered from its present course at a pesce settlement - which would constitute a
change by peaceful means. Why should the FRG have gone to such lengths to
express the obvious, which is that States may alter their frontiers by sgreement
and by peaceful means? It has already been pointed out that one purpose of the
Bunidestsg Resolution was simply to secure ratification of the Warsaw and
Moscow Treaties. But that does not mean that in the Resolution it should be
necessary 1o include statements of the _obvious. in slternative explanation is
that the statements concerned may have constituted a substantive siteration of
the provisions of the treaties with Poland and the USSR or, even if they did not
smount td such a change, may have been regarded by the ERG as having such
effect. Why did the Resolution provoke such astrong reaction in Poland? It
would seem that, even if Poland did not consider the Resolution to have made
any substantive alteration to the 1egs1 regime which had been established, it

may have been concerned that if it were seen to sgree to the Resolution, this
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might be construed as an admission on its part that the Resolution added or
subtracted something from the terms of the Warsaw Treaty. In any case, Poland
‘ fouﬁd it necessary to emphasise that it attached prime importance to the tresty
itself. However, there remains the problem that most denials of the relevance
of the Resolution are at best implicit, which results as a consequence in the
need to examine statements made with regard to the treaty itself, which is the

context in which most of these statements were made.

There is no question of a lack of support for the Resolution in West Germany.
When voting on the ratification Bills and the Resolution took place on 17 May,
513 Members voted to adopt the Resolution. No votes were cast against it and

there were only 5 abstentions.16

{ii} Applicability of the Resolution

The wording of the Resolution is such that it could have been regarded by
Poland as a direct challenge to the apparent success it had scored in obtaining
recognition by the FRG of the Oder-Neisse line as Poland's western frontier. In

particular, Paraggp_h_z_ would have caused concern, as it provides:

“The treaties do not antiéipate a settlement for Germeny by
peace treaty and do not c¢reate any legal foundation for the

present existing frontiers."17

It hes already been observed that the USSR could agree that the Moscow and

Warsaw treaties did not “establish” any frontier. In common with Poland, the



USSR held that the Oder-Neisse line was established legally at Potsdam. However,
for Poland it was of importance that the FRG recognized the frontier. This was
not simply a matter of attitude on the part of Vest Germany. Poland regarded
this recognition as having legal effects. Therefore, if Poland's interpretation of
the action of the FRG was the correct one, it meant that the Warsaw Treaty would
form part of the legal regime of the Oder-Neisse line, and would do so
independently of ﬁ'hether or not this border was established, for the purposes

of international law, in the Potsdam Agreement.

The clarification of Parsgraph 2 of the Bundestag Resolution did not offer
comfort to Poland. While specifying that the FRG made no claim to alter borders,
it ends with the ominous warning that, on the other hand, a reunified Germany
would not be bound by the treaties with Poland and USSR. The Federal
Chancellor, Herr Brandt, had attempted earlier to Sweten the pill during a
Bundestag debate when he “assured the Soviet and Polish Governments that the
passage in the Resolution in which it was stated that the treaties ¢reated no legal
basis for existing frontiers did not devalue the recognition of the Oder-Neisse

frontier by the Federal Republic contained in the Moscow Trea'qs'.“18

Therefore, there is the problem of evaluating conflicting opinions as to the |
effect of two very important treaties, and the possible influence of a unilateral
instrument, asserted by one side to have a dire;ct connection with the treaties,
while the other disputes its relevance to any part of the treaties. What
relevanice ¢can the Resolution have for the Moscow and Warsaw Treaties? Here it »

is intended to consider mainly the Warsaw Treaty and any possible effect on the



status of the O0der-Neisse frontier.

There'ar‘e two levels at which the issue should be considered: first, the
general question, which involves the general law of treaties; to what extent
may an instrument such as the Bundestag Resolution be considered along with
the treaty to which it is supposed to be related, and what effect will it have on
the treaty? Secondly, there is the specific issue of the applicability of this

Resolution to the Warsaw Treaty.

4s for the general problem of interpretation of treaties, this was discussed at
grest length and in detail by the International Law Commission (ILC) , which
during the 1960°s prepared draft articles for a convention on the law of treaties.
These articles formed the basis of the work of the United Nations Conference on
‘the Law of Treaties, held in two sessions in Vienna in 1968 and 1969. In the
Vienna Convention sas it finally emerged, the interpretation of treaties is dealt

with in Articles 31-33, including, in Article 31 (2) {(b), provision for just the

type of instrument as is the Bundeétag Resolution. The treaty came into force in
January, 1980. However, it does not have retroactive effect tgrticlé 4). Nor e:re
Poland and ERG as yet parties to the treaty, although the ERG is a signatory State.
On the other hand, parts of the treaty are dJdefinitely to be regar&ed as
constituting customary international law. Some are even mentioned by name in
the Preamble,1%9while further on it is pointed out that the Convention has
achieved both a “codification and progressive development of the law of
treaties”. Do the articles on interpretation of tfeaties, and in particular Article

31(2){b), come under the heading of codification - and hence binding as



customary internationsl law on both Poland and ERG - or are they part of the

progressive development of the law of treaties?

If the West German, Arndt, is correct, the answer is ¢lear. He c¢laims, with

regard to the Bundestsg Resolution, that it is an "instrument related to the

signatories was a party to the Convention at the time, still "it was generally
regarded in this respect as declaratory of existing taw."20 However, there are
weaknesses in his argument. The first one is that he c¢ites no suthority

whatsoever in support or justification of what is a very serious claim, ie., that

Arndt hss been quoted because his statement highlighis the problem of
establishing the status of the articles on interpretation. This was indeed a
contentious issue; some even expressed doubts as to whether any legal rules of
interpretation existed at all, while others, though not questioning their actual
existence, expressed doubts as to the extent of their legal effect. One member of
the ILC who was most vehemently opposed to the theory that there were any

legal rules of interpretation at all was Ruda {(Argentina):

"He {(Rudsa) agreed with the Special Rapporteur (Waldock) that,
for the time being, the subject of the interpretation of treaties
should find its place in the draft ... He considered that, at the
present stage of development of internationsl law, there did

not as yet exist for States any obligatory rules on the subject of

interpretation... At least, if any rules existed, they were subject



to considerable doubt, except for the rule in ¢laris non fit

interpretatio..."‘?l

He then characterizéd as “progressive development” the inclusion of any rules

on1 interpretation in the ¢convention:

"Althouzh he did not wish to imply that the Commission ¢ould
not formulate any rules in the matter, he stressed that these rules
would not constitute a codification of existing law; they would

represent proposals for the progressive development of inter-

natiotial lfw."z2

Ago (Italy) was much more enthusiastic about the inclusion in the convention
of rules of interpretation. While not expressing an opinion as to whether any
obligatory rules already existed, he strongly advocated the inclusion of certain

rules in any convention on the law of treaties:

“The interpretation of treaties, however, was of ¢capital importance
for the Commission's work and for the law of treaties in genersal ...

certainty of the law of treaties depended mainly on certainty of the

rules of interpretation 23

Waldock, the Special Rapporteur, deals with the question of the existence of
rules of interpretation in his Report no. I1I, Section 1112% He also discusses the

debate over whether any rules of interpretation even exist and what purpose



any such rules might serve. Waldock in the end also comes to conclusions about
the general nature of the rules of interpretation. These do not support the view
that there are any rules of interpretation with the exalted status of customary

international law. He says (Paragraph 6):

“In short, it would be possible to find sufficient evidence of recourse
to these principles and maxims in international practice to justify
their inclusion in a codification of the law of treaties, if the question
were simply one of their relevatice on the international plane. But
..the quastion posed by many jurists is rather as to the non-obligatory
character of many of these principles and maxims; and it is a question
which arises in national systems of law no less than in international
law. They are, for the most paft, principles of logic and good sense

~ valuable only as guides to sssist in appreciating the meaning which
the parties may have intended to attach to the expressions which they
employed in a document.
..recourse to many of these principles is discretionary rather than
obligatory, and the interpretation of documents is to some extent an

art, not an exact science."25

This passage is very important. It was adopted by the ILC as part of its
commentary on the Draft Articles on interpretation (end other treaty related
issues) at its 16th Session, and may also be found in the Official Records -
Documents of the Vienna Conference. Waldock clearly dispels the notion that

there are precise, definite rules to which reference may be made when



interpreting treaties. Even if the type of instrument referred to in Article
conclusion of the treaty and accepted by the other parties as an instrument
related to the treaty - could be regarded as "a principle of logic and good sense”,
that is not enough to accord it the statuz of international law. It has never becn
a requirement of any rule that, to constitute part of the body of international
law, it must be logical and make good sense. If this were the ¢ase, the existing

bodyof public international law might substantially be reduced.

There is jurisprudence of the International Court of Justice dealing with
agreed statements and understandings as to the meaning of provisions reached
prior to »the conclusion of a treaty. Waldock discusses this in Paragraph 19 of
the same Report, in order to decide whether such statements and
understandings are to be considered as part of the context for the purpose of

interpreting a treaty, or as part of the travaux preparatoires, in which case

according to the Vienna Convention they would be relegated to the status of
supplementary means of interpretation. Waldock quoted two cases in which

opposite views were taken by the Court: the Conditions of Admission to

Membership Case?® and the Ambatielos Case 2’ and took the view thet the lstter

case, in so far as it wes relevant to the rules of interpretation; should be

preferred to the former. In the Admissions Case the Court ssid {p.63) that it

considered the text of the actual treaty in question - the Charter of the United
Nations - to be sufficiently clear and that therefore there was ho need for resort

to any preparatory work. Since the Court distinguished between the actual text

of the tresty and travaux preparstoires, it must be assumed that any instrumett



preceding the conclusion of the treaty and not actually part of the treaty text

would be considered simply as travaux prepatatoires, to which the Court in that

case was not prepared to make reference.

However, in a joint dissenting opinion, Judges McNair, Read, Winiarski and

Basdevant declared:

"Without wishing to embark upon a general examination and assess-
ment of the value of resorting to travauy prepatratoires in the
interpretation of treaties, it must be admitted that if ever there isa
case in which this practice is justified it is when those who negotiated
the treaty have embodied in an interpretative resolution or some
similar provision their precise intentions regarding the mesning

attached by them to a particular article of the trensﬁsr."z8

The Vienna Convention distinguishes between travaux preperatoires, which

according to Article 32 are merely supplementary means of interpretation, and
sgreements or instruments related to the treaty, which have a higher status,
while in the above extract no such distinction is made. However, in the

Admissions Case, the Court had defined everything as traveux prepatatoires

which was not part of the actual text of the treaty, and the dissenting opinion
should be resd in this context. So,}while an interpretative resolution could be
regarded in 1948 as part of the travaux prepatatoires in light of the opinion
given by the Court, the views of the dissenting judges are still of relevance

because they show that an instrument such as the Bundestag Resolution may



have an important effect on the treaty with which it is connected.

The Ambatielos Case?? in effect follows the joint dissenting opinion as quoted
above, but goes further, to the point where the judgment resembles, as regards
interpretation, the provisions of the Vienna Conventionn. The joint dissenting
opinion in the Admissions Case refers 10 an interpretative resolution with
regard to a particular part of a treaty as being still part of the traveux

preparatoires. The Courtin the Ambatielos Case, discussing a declaration agreed

uponn by the UK and Greece with regard to a treaty entered into by the two

States, said:

"..the provisions of the Declaration are in the nature of sn inter-
pretation clause, and, as such, should be regarded as an integral

part of the Treaty, even if this wes not stated in terms." 70

Here there is clear expression in favour of regarding as integral to the tresty
instruments such as the Bundestag Resolution, always assuming that these have
been sgreed upon by the parties. This is of course not necessarily the ¢ase with
regard to that Resolution. However, while this ruling is clear, it should be
remembered that, as Weldock said, it was contrary to the views expressedin the

Advisory Opinion on Admission to the United Nations. So the legal position was

not clear, though Article 31{2) of the Vienna Convention does follow the
Ambatielos Case in including in the context of a treaty for purposes of
interpretation agreements related to the treaty and drawn up in connection

with its conclusion, and therefore it is clear that the States participating in the



Conference were in favour of the provision. Article 31, on the general rule of
interpretation, which had been Draft Article 27, was adopted at the Conference

by 91 votes to none.J!

The States participants were clearly in favour of including Article 31{2)
-type instruments in the context of the treaty, but it must be emphasized that, as
far as unilateral instruments were concerned, these would have, in a bilateral
treaty, to be accepted by the other party before they could have any effect. This
was also discussed by the ILC; both with regard to the general concept of the
provision and its actual wording. Tunkin {USSR), referring to the provision

which became Article 31{2){b), said he agreed sbout the relevance of any

instrument annexed to the treaty, but wondered what wes meant by a "related

instrument”™:

"A party to a treaty might draw up a document in connection with
the conclusion of the treaty. Surely, if such a document was purely
unilateral it should not be taken into account in the interpretation

of the treatv.“32

Waldock explained his reference to related instruments. He said that when a
treaty was concluded, certain documents were frequently drawn up which, for
the purposes of interpretation, were regarded as pért of the tretattsr.’j'3 The
Bundestag Resolution would conform to Waldock's description and therefore
form part of the treaty with regard to interpretation, if the provision wes

applicable between the I‘RG and Poland, and if Poland accepted the Resolution.



Rosenne (Israel) made much the same point as Tunkin, but drew attention
also to the proﬁlem of confusion of the domestic and international aspects of
treaty making. He said asituation might arise Whére there ¢ould be a unilateral
understanding on the meaning of a treaty by the United States Senate that was

not always accepted by the other side.

"A purely unilateral interpretative statement of that kind made in

connection with the conclusion of a treaty could not bind the 1;>artitszs."3‘i

All of those who commented on instruments related to the treaty emphasized the
non-binding character of any unilateral statement not accepted by the other
party or perties to the treaty. Waldock gave the best explanation of future
Article 31(2). He repeats that the instrument must be made in connection with
the conclusion of the treaty and be thus accepted by the other parties to thé

tresty. Waldock gave the best explanation of future Article 31(2). He repeats

that the instrument must be made in ¢onnection with the conclusion of the

treaty and be thus accepted by the other parties. He then adds:

*..the fact that these two ¢lasses of documents are recognizedin

para.2 as forming part of the "coﬁtext" does not mean that they are
necessarily to be considered as an integral part of the tresty. Whether
they are an actual part of the treaty depends on the intention of the
parties in each case. What is proposed in para.2 is that, for purposes

of interpreting the treaty, these ¢ategories of documents should not be



interpreted as mere evidence to which recourse may be had for the
purpose of resolving an ambiguity or obscurity, but as part of the
context for the purpose of arriving at the ordinary meaning of the

terms of the treaitv."35

Waldock maintains the possibility of sepatating the related instrument from the
treaty itself, while admitting the value of such instruments where sgreed upon
by all the farties. NHevertheless, the fact that such instruments should not
necessarily be considered as integral parts of the treaty indicates that the treaty
is still the main element in relations between States, although this may be

altered by the different intentions of States involved in a particular treaty.

The conclusion to be drawn with regard to the legal status of instruments

related to treaties as envissged in Article 31{2)(b) of the Vienna Convention,

according to the attitudes of States participating in the Vienna Conference, the
work of the ILC in this area, and especially the relevant work of Waldock {who
had examined the relevant jurisprudence), and the opinion of the Court in the

Ambatielos Case, is that though rules of interpretation do exist, their status as

rules of general (cusfomary} law is debatable. Once incorporated into a treaty,
their binding force for the contracting parties is beyond doubt 3© Apart from
this, and to the extent that any rules of interpretation may have legal validity,
one of these rules is that an instrument related to a treaty may be referred to by
the parties in order to interpret that treaty, as long as the instrument has been
accepted by all of the parties to the treaty. Given the debate in the ILC over the

status of all rules of interpretation and the conflicting case law, the "rule” about



related instruments c¢annot be regarded as having the force of customary
internationsl law. This means that, even if Poland is found to have accepted it,
the Resolution will not necessarily have the effect which is described in the
Vienna Convention, since, even if Poland was a party to it, it does not have

retroactive effect.

Reither Poland nor FRG are parties to the Convention, and so at the most it
can act as a guide in any attempt to establish the status of the Resolution with
regard to the Warsaw Treaty. While a large majority of States participated in the
Vienna Cdnference, most are not yet parties to the Convention 37 They ¢an
therefore be bound by it only to the extent that it represents a codification of
customary international law, that is, where States, prior to the adoption of the
Convention, had hsbituslly acted or refrsined from scting in their
international relations in the same way in similar situations because they felt
that they were under a legal obligation so to act or refrain from acting, in an
area which v.v:crmd be covered by the Vienna Convention 35 kThe Preamble of the )
Convention itself declares that certain principles with .regard to the law of
treaties are universally recognized, and it is often written that in many respects

the convention was declaratory of customary international 1&?,39 but itis clear

from the travaux preparatoires - the work of the ILC and the Reports of Waldock
- that the same status was not attributed to the articles on interpretation of
treaties. It is not sufficient to say that these articles, and in particular Article
31{2)b), are bound to govern the treaty relations between States. This

provision cannot autcmaticelly govern relstions between Poland and the

Federal Republic of Germsny. This particular question is of course separate



from the issue of whether or not Poland did actually accept the Bundestag
Resolution for any purpose at all. But it has been necessary, because of the
existence of contrary opiniuﬁs,qo to analyse the status of the articles on

interpretation.

The Resolution is not automatically excluded from the treaty relationship
between Poland and ERG, but it is necessary to examine the attitude of Poland in
order to see what significance, if any, it attached to the Resolution. If Article
have legal effect and the attitude of Poland as a consequence would not have so -
much importance. As this provision is not applicable, a ¢lose examination of

Poland's sctions with regard to the Resolution is ¢rucial.

Those parts of the Vienna Convention dealing with interpretation were
acceptable to most States. They wére adopted by un&nimous' vcute,41 but this does
not imply that the States farticipems regérded these articles as declaratory of
customary international law. They could have been voting for devélopmem of
the rules as prescribed in the convention, so that they would acquire through "
the treaty binding authority with regard to interpretation of future tresties, an
authﬁritv which until then had been lacking. This would be in accordance with

the evidence as already discussed.

(iii) State Practice with regard to the Bundestag Resolution.

The IRG supposedly adopted the Bundestag Resolution as a measure related to



its bilateral treaties with the Soviet Union and Poland. It ¢could be expected that
those two States, being most directly affected, would héve been presented with
the Resolution as quickly as possible in view of the desire of all _three‘
Governments to obtain ratification of the treaties. The Soviet Ambassador to the
FRG did participate in some of the negotiations which took place among the
main political parties in the FRG ptjior to final agreement being reached with
regard to the text of the Resolutionn. To that extent, it may be presumed that the
Soviet Unionh was also informed about developments. In fact, the Soviet Union
received a copy of the Resolution from the FRG, as did the UK, US4 and France 2
but thei‘e is no record of Poland having been notified officislly by the FRG
about the existence of this document and its relationship to the Warsaw and
Moscow Treaties. It seems that the FRG was motre concerned, although it was
acting fully within its authority, to keep the Four Powers fully informed about
its treaty practice, than to keep its treaty parthers informed. It has been
asserted that the Resclution was presented to Poland, but the writer cited no
authority in support of his claim 37 There do exist, on the othetr hand, various
statements made by representatives of Poland which are relevant to this issue.
These were made both prior to and after the adoption of the Resolution. The

Polish Foreign Minister, in a speech to the Polish Parliament on 27 April 1972,

said:

"I should like to stress that the treaty éonstitutes the only acceptable
platform for our relations with the German Federal Republic. Weare
interested in its entry into force, and are prepared to carry out its

provisions in good faith. In consistence with Article III of the treaty,



we will take f‘ufther steps aimed at expanding cooperation and full
normalization of relations with the German Federal Republic.

But we shall never agree to take up any negotiations, with anybody,
which would aim at weakening or undermining the provisions of this

treaaxt‘gr."‘H

The most important part of this extract is the statement that the treaty
constitutes the only acceptable platform for Polish-West German relations, a
¢lear warning that any attempt by the ERG to base the i‘elationship of the two
States on any other foundation would be rejected. Although Olszowski spoke in
very general terms, it is unlikely that he would have known salmost one month
in advance that a Resolution of the kind adopted would come into existence.
Nevertheless, he stated the Polish position and this would have been drawn to
the attention of the Federal German Government. The extract should also be
considered in the context of the whole speech, which was a summary of the
stand of the Polish Government with regard to the Treatyﬁ and an estimation
by the Foreign Minister of the significance of the Treaty, bdth for the two States
and for the general situation in Europe. The speech was made in view of the
impending ratification of the Warsaw and Moscow Treaties snd this ratification
was <onsidered to be c¢rucial. The history of Polish-Germsn relations - as
interpreted by the Polish Government - was briefly summarised, and, regardless
of the approach any individual takes to the history of Poland, it is clear that one
of the most significant factors has been the status and position of that country's
borders. Thus Poland wanted to have secure frontiers, at least nominslly. It had

alresdy entered into sgreements with the USSR and GDR with regard to its



frontiers, and the treaty with the Hil} meant the recognition by that State of the

Oder-Neisse line as the western frontier of Poland.

A& messure of the insecurity felt in Poland with regard to its possession of the
territories which it gained, or recovered, in 1945, is the frequency with which
the leitmotif of “"security” (bezpieczenstwo) recurs in the speech. It is
emphasized that Poland demands recognition by the ERG of the Oder-Neisse line
- niot because of sny threat to the security of the fi‘oﬁtier - as usual we are
informed that these frontiers are sufficiently protected by the might of the
USSR and the Socialist <:t:-mmunityﬁ"5 {whether they are sufficiently protected
from the might of the USSR the Minister made no coniment). Rather, only such
recognition by the FRG could, in Poland's view, provide a genhuine basis for the
normalisation. In this context, mention is also made of the occasions when -
Poland's borders have been under attack, even when Poland has c¢eased to exist
as a State. It is emphasized that the treaty will contribute also to a mote
generally secure system in Europe. Yet, had Poland genuinely felt so secure due
to the protection of the Soviet Union, it would not have needed to enter into a
Treaty with the FRG for the reasons stated, as such recogniﬁon by the i‘RG had
no practical effect on Poland’s control over the disputed territories. It had
possessed at least de facto control since 1945 and there had been no attempt by
any of the Western Powers or the ERG to alter this state of affairs, except for |
regular reiterations of the view that a final decision with repard to Poland's
western frontier should be made at a peace settlement involving the
participation of oi1e govermﬁem for a united Germany. There had also been

threats sgainst the 0der-Heisse line by Poland's allies. In particular, there was



some pressure for the return to the Germans (ie. to the GDR) of
Szczecin(Stettin). By reaching an agreement with the FRG, Poland also made it
more difficult for the USSE to explloit Polish feelings of insecurity, in the event
of Poland becoming less dependent upon the USSR, by pointing out the potential
danger from the Federal Repﬁblic were Poland to loosen its connections with
the East. As Poland had its own bilateral treaty with the ERG, it reduced the
scope of the USSR for independent discussions with the FRG (since Poland was
dependent on the USSR for the security of its frontier, the USSR could always
threaten to open negotiations with regard to Germany as a whole with the ERG.
GDR or the Western Powers, which could obviously be detrimental to Poland).
Although it was not in & position to say as much, it is nevertheless true that by
entering into the Warsaw Treaty, Poland reduced the scope for the exertion of

such pressures.

The recognitionn of the Oder-Neisse line wes seen as eliminating another
possible source of future conflicts and consolidating peace it Europe. But if
Polatid genuinely felt that the USSR protected its frontiers, it would have had
little to fear in the 1970's, from even the most militaristic West German
Government. On the other hand, if any State is desirous of sltering the frontiers
of Poland, and it possesses the military capacity to do so, it is unlikely that
Poland'é tresties mth the USSR, GDR and IRG, the only States with a directv
interest in the western and eastern Polish borders, would protect it from them.
This does not constitute a denial of the possibility that Poland demanded
recognition of the Oder-Neisse line in order to obtain a real bssis for

normalisation of relations with the FRG. However, contrary to the impression



which Olszowski sought to communicate, the matter of Poland's security with
regard to the FRG was a consideration teken into account by the Polish side,
though it claimed to enjoy full security through its alliance with the Socialist
countries. Indeed, the claim which subsequently appeared in the Bundestsg
Resolution, that a reunified Germany would not be bound by the treaty, could
certainly have been interpreted in Poland as a threat to the ‘securitv of the

State.

Another aspect of this speech is relevant with regard to the Bundestag
Resolution. Poland demanded the recognition of the Oder-Neisse line by the FRG
in unambiguous terms and this is to be found in Article 1 of the Warsaw Treaty.
However, the Resolution of 17th May then purports to sttach a specific
interpretation to the treaty. If it does not alter in any way the effect of the
treaty, vhy was the Resolution adopted? If it was adopted purely in order to
placate the Opposition and obtain ratification of the treaties, then it MESNS that,
at least in the FRG, the Resolution was seen as effecting substantive alterations
to the treaties - if niot, there would have been no reason to adopt it. Why else
would it have almost universal support in the Bundestag? The speech by
Olszowski emphasized the importance of the ireat'gr as it stood, in particular the
provisions of Article I The consequence of this is that, taking intd account the
compromises made by both sides with regard to the treaty‘f? and the complicated
negotiations which were required in order ta; resch aconsénsus, there was very

little likelihood of the Resolution being acceptable to Poland.

Two days after the Resolution wes adopted, further official Polish comment



with regard to the Warsaw Treaty and its ratification was forthcoming. The
Politburo issued a communique which reiterated the Polish stance, i e, that only
the text of the treaty itself could be binding on the parties.‘m It was further

stated that:

“The fundamental obligations contained in the treaty between Poland
and the ERG conform to the provisions of the Potsdam Agreement, in
that they deal with the recognition of the western frontier of Poland
on the 0der and Lusatian Neisse as inviolable and final. Onlvyon such
a basis was the normalisation of relations between Poland and the ERG

possible."4?

This remark contains two elements: a statement of the Polish evaluation of the
effect of the Potsdam Agreement, which is not generally accepted by the Federal
Republic and the three Western Powers; and the fact that Poland could only
agree to normalisation of relations based upon the Warsaw Treaty. That is, any

other instrument purporting to affect the normalisation would not be relevant.

Therefore, there is clear evidence that Poland did not accept the Resolution as
having any legal effect on Polish-West German relations. There are repeated
statements that in this respect only the Warsaw Treaty itself can be of binding
force; if thisis the correct position, then any debate as to the legal status of the
provisions of the Vienna Convention with regard to the interprétation of |
treaties is of less significance; if the Resolution is not applicable, then it is not

necessary to consider its influence upon the Treaty, since it ¢an have none.
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However, any potential effect of the Resolution will be considered, in order to
foresee whether Polish-West German relations would be sltered substantively in
the legal sense. This is of importance because, even if the Resolution is not a
valid instrument, i.e. part of the legal relationship between Poland atid the ERG,
the fact that it is considered in the FRG as an instrument relevant to Polish-West

German relations means that that State will act as if the Resolution is welid.

There is one element of doubt in the attitude of the Polish side. While the
Treaty is repeatedly regardgd as the only valid basis for thé relations between
the two States, the Bundestag Resolution is not rejected unequivocally. This
would have been impossible prior to the adoption of the Resolution; it is not
feasible to deny the validity of a specific instrument before it has even come
into existence, and therefore the statement by Olszowski of 27 April 1972 is the
most that could have been expected in the circumstances. However, the
Communique of 19 May, issued only two days subsequent to the adoption of the
Resolution, is also silent with regard to it. There is at best only an implicit
denial, which is nevertheless a denisl. In these circumstances, however, it
would have made the issue clear were Poland to have made an unambiguous
rejection of the terms of the Resolution, yet such a statement was ﬁot
immediately forthcoming. However, there are two factors which justify the
feilure of Poland to reject in unequivocal terms the applicability of the
Resolution. First, Pdland had not been informed officially of its existence (see
p.75), and there wes no resson for it to comment on something which, for
Poland, possessed no official existence. Second, given that Poland was not

officially informed about the adoption of the Resolution, it might have appeared



that Poland was attributing greater value to the instrument than it cared to
admit, were it to have issued a condemnation of the actions of the Bundestag and
a clear rejection of the Resolution. Thus, Poland was in the position of wishing
to emphasize the legsl state of relations between itself and the FRG, while
avoiding any implicstion that it sccepted the Resolution, which for Poland did
not even possess any official existence. In this situation, an emphasis on the
relevance of the Warsaw Treaty .alﬂne, which simultaneously denied by
implication the applicability of any other factor, was perhaps the most ei‘fecﬁve
way for Poland to reiterate its position while reserving its rights. The
Bundestag Resolution is mentioned by name in yet another speech by Foreign

Minister Olszowski:

*..no reservation ¢contained in the unilateral Bundestag Resolution
- from the point of view of international law and the obligations

resulting from the treaty - has any force under international 1aw."20

However, even this statement is not an explicit denial of the effect of the
Resolution, but rather adenial of any reservations in the Resolution. Olszowski
does not mention which parts he considers to be reservations - but he does not
describe the Polish attitude with regard to those elements in the Resolution
which are not i‘egarded as resgrv&tions; but the Resolution is also described as
"unilsteral” - a clear indication that it was not accepted by Poland, regardless of
whether it was even presented to that State, since, if Poland had accepted it, the
Resolution would no longer by unilateral in character, but part of the legal

relationship between Poland and the ERG, ie., bilateral.
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On the evidence of official Polish statements, the clesr conclusion is that in
fact Poland did not regard the Resolution as’ having any legal effect on its
relations with the FRG. Nor is thefe evidence that the Resolution was actually
presented to Poland and, if it had been, that Poland accepted it. Poland did not
totally reject the Resolution in unequivocal terms, but it would appear that,
while such rejection might have beett desirable in order to remove all doubts,
had such a manner of rejection been employed, Poland may have appeared to be
attributing greater significance to the Resolution than it was in fact prepared to
conicede. The Bundestag Resolution “..expresses the political opinions of leading
representatives of West Germany and is a matter internial to that country. It
has, of course, no legal standing, either as regards interpretation of legal
sources or auxiliary legal sources, without any links with international faw.D1
Furthermore, this writer shares the view of Professor Skubiszewski, that "the
resolution is neither an authoritative (binding) interpretation of the
Bonn-Warsaw Treaty nor does it constitute part of the context for its
interpretation. For Poland rejected the idea of an interpretative instrument
vthat would supplement the Treaty and she declared that the Treaty was the only
accepiabie basis for her relations with the Federal Republic of Get‘ﬂla\n*z@'.“32 The
interpretation of the Warsaw Treaty given in the Bundestag Resolution is not
the suthentic interpretation agreed upon by the two sides; it is the unilateral

interpretation of the FRG I3

In any case, the actual text of the Resolution will be examined in order to see

if it would have any effect on the legal status of Polish-West German relations or
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the legal status of the Oder-Neisse line, were it applicable to them; since, if it
should be established that the Resolution actually would alter nothing, ie., that
it would have no legal effects, then even the question of Poland’s acceptance or
rejection would be of less importance. Poland could not formally intimate to the
FRG its rejection of the Resolution, since it did not receive it, though it did make
its position ¢lear in its statements at the time, as discussed above. [for a
unilateral document proposed by one party in a bilateral treaty to have effect, it
must be accepted by the second pn'-.\\rt'sr.f-"i The Warsaw Treaty is not a boundary
treaty, but it does deal with boundaries. One of the main purposes of regulating
boundaries in treaties is to establish finality and s_tabilitv,55 and if the Varsaw
Treaty is read slone, itis ¢lear that the FRG has recognized the Oder-Neisse line
as the western frontier of Poland - though it does not stipulate that it is the
border between Poland and Germany. The assertion in Paragraph 2 of the
Resolution, that the treaties with Poland and the USSR do not ¢reate any legal
foundation for the existing frontiers, does not add in any way to the finality and
stability of the Oder-Neisse line and was onie of the most unacceptable aspects of

the Resolution for the Polish side.

{iv) The Substantive Provisions of the Bundestag Resolution

Although the Resolution was drawn up ih connection with the Warsaw and
Moscow Treaties, it would be wrong to assume that its provisions are concerned
only with the relationship between IRG, on the one hand, and Poland and the
Soviet Union on the other - sithough the development of these relationships

was the cause of the Resolution coming into existence. Rather, it resembles a



general statement of the foreign policy of the Federal Republic with regard toa
number of States and it includes general declarations about the membership of
the FRG in various internstionsl organisations. There are ten paragraphs, and
only in the first six is mention made of the treaties with Poland and the USSR.

- The Resolution should be resd in conjunction with the clarification ofk it issued
by the Federsl Governmenton 19th Mav.-c’ﬁ This tekes the form of specific and
separate statements with regard to the preamble and each of the ten
paragraphs. The ¢commentary on the preamble is the longest single section,

and provides, in part:‘

"The joint Resolution.. services the object of dispelling aniy still-
existing doubts with regard to the treaties with Moscow annd Warsaw;
and through this to ensure for these important treaties a wide
parliamentatry approval. It alters nothing of the rights and duties
resulting from the treaties and stands in conformity with the spirit

atid letter of the treaties.”57

The Federal Government is admitting that the purpose of the Resolution is to
obtain support from parliament. In fact, it failed in this objective, as most
members of the CDU/CSU abstained in the ratification vote on the treaties. What
actually occurred, was that by adopting the Resolution, widespread disspproval

was avoided. So, sithough the treaties were ratified, the Resolution may be said
to have achieved at most one of the two objects which it was intended to have -
ratification without the comprehensive support ihat was envisaged. Nor can it

have been sufficient to dispel all doubts, since, if this had occurred the tresties’



wider support would have been reflected in the vote, with amuch higher count

in favour.

If the Resolution alters nothing of the rights and duties resulting from the
Warsaw Treaty, as is asserted, then it is unclear why Poland should have insisted
that only the Treaty itself was valid. It is suggested that this position was taken
by Poland, not only to maintain its position that it had not eveﬁ been notified of
the Resolution's existence - as Poland did not acknowledge the official validity of
the document, it ¢could not do so by implication as this would have weakened its
position - but Poland wes still aware of the document, and may also have
regarded it as altering substantively its treaty with FRG. If the Resolution had
really been seen as altering nothing of the treaties, then it might have been
simpler for the Federal Government to make it ¢lear that the Resolution was
purely for domestic political purposes and to emphasize that only the treaties
were relevant in terms of international law. If the Resolution was not
considered in the IRG as having any legal effect on the treaties, why ’wss it
acceptable to almost all members of the Bundestag? After all, all of the contents
of the Resclution, in so far as they were relevant to the treaties, would have
been implied in the treaties, and in particular in Aﬁicle IV of the Warsaw

Treaty:

“The present Treat?" shall not affect any bilateral or multi-
lateral international agreements previously concluded by

~ either Contracting Party or con¢erning them "8



This mesns that instruments such as the Potsdam Agreement, to which neither
Poland nor FRG was a party, would still apﬁlv in their entirety and that either
side could maintsin its own interpretation of the legal effects resulting from

them.

The corresponding provision of the Moscow Treaty, also Article 4 is almost
identicsl, except that there is no mention of treaties or srrangements
"concerning” the two States, as opposed to those to which they are parties. This
means that the terms of the Warsaw Treaty itself, as far as relations between
Polahd and West Germany were concerned, did not require further elaboration,
unless this was to indicate something not apparent in the Text. For example,
Paragraphs 4 and 7 of the Resolution, which deal, first, with relations between
the FRG and the Four Powers as defined in the conventions of 1954 and 1955, and
second, the membership of FRG in NATQ, are both ¢learly included in the ambit

of Article IV. Parsgraph 10, on the other hand, is simply a statement of policy

with regard to the GDR and has no legal effect on the relationship with Poland.

However, it is possible that the Resolution, had it been accepted by Poland,
might have altered the legal effect of the treaty, and this would explain why it
was acceptable to the Bundestag. Thus in Paragraph 2, it is stated théa the
treaties do not ¢create any legal foundation for the frontiers existing today. Itis
already established that Poland would not have agreed to enter into a treaty on
- the normalisation of its relations with FRG without the recognition by the latter
State of the Oder-Neisse line. To ¢laim that the Watsaw Treaty establishes no

iegal foundation for the western frontier of Poland is to introduce an element of
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doubt into an apparently clear text, because, although that border is not
dependent upon the 1970 Treaty for its legality, nevertheless that treaty does

have legal effects, including Article I which desals with the frontier issue. At

the very least, the treaty ¢reates the legal foundation for the recognition by
the ERG of the Uder-Neisse line. If this appears to be astatement of the obvious,
it might also be argued that in Parsgraph 2. the ERG is seeking to deny the
obvious; despite its assertions to the contrary, the Resolution would cause a
change in the legal effect of the Warsaw Treaty. The FRG cannot ¢lsim that in
recognizing the frontier, no legal consequences occurred for the legal
foundation of that frontier, given that the FRG had disputed the validity of that
frontier consistenty in conjunction with the Western Powers, and srguably
had an interest, albeit of a teniuous nature, in territory which had been German
and which, if the West German interpretation of the Potsdam Agreement were
accepted, could potentially revert to areunified Germany at a peace settlement.
Poland could also have accepted the Resolution, had it regarded that instrument
as in no way weakening its position; the fact that Poland considered only the
treaty to be valid shows its attitude, although even if Poland had regarded the
Resolution as innocuous, it might still have refused to consider it as relevant,
taking the view that the will of the parties had slready been expressed jointlyin

the treaty.

Another aspect of the Resolution which would have caused many doubts

about the motives of the FRG is the use of the term modus vivendi in Paragraph

I This was discussed earlier {Chapter Two, pp. 33-34). Normalization of

relations, if regarded merely as a modus vivendi is not in fact normatization, it
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is & temporary change in one aspect of the foreign policy of the ERG. That State
does not describe its relations with its western allies as part of a modus vivendi,
yet if there were to be alteration in the 'legal and political status of the two
German States, the relationship between the FRG and those States with which in
theory it is on the best terms {and in fact with all States) would be affected in
the same ways. In Paragraphs 7 and 8, the IRG reaffirms its commitment to two
international organisstions - NAT0 and the EEC - yet its membership of these

organisations could also be described ss part of & modus vivendi for West

Germany, though it is not.

However, as far as Poland is concerned, taking into account its insistence on
reaching agreement on the Oder-Neisse line as an essential step towards placing

mutual relations with the ERG on a treaty basis, Paragraph 2 is the most

important.. The clarification of this paragraph says that the frontiers may be
altered only with the agreement of the other side; it envisages the possibility of
peaceful change of frontiers, that is, with the consent of the States involved.
Any State may in such circumstances alter its frontiers. The ¢rucial element is
that any alteration must be peaceful, rather an unlikely eventuslitv in central
Europe. The Warsaw and Moscow Treaties say that the existing frontiers in
Europe are inviolable 7? although one view is that they exclude even peaceful

c¢hange of frontiers:

"The provisions on the inviolability of the frontier and territorial
integrity are supplemented by the declaration of the Federal Republic

that she has "no territorial ¢laims sgainst anybody nor will assert such



claims in the future” (Treaty with the Soviet Union, Art. 3). Thus no
modiﬁcation of the frontier comes into account by any method,

including peaceful «:haﬂge."ﬁ‘D

But it is possible that States may agree to alter their frontiers without one
making any ¢laim sgainst the other, since a c¢laim implies a belief that there
exists an entitlement to the thing ¢laimed. Any alteration ih frontietrs may be
regarded as an exchange of territory - and here only land borders are under
consideration. Thus, under the Berlin Quadripartite Agreement of 1971,
provision was made for minor exchanges of territory between West Berlin and
the GDRY! One such exchange involved Steinstucken, an enclave of Western
occupied territory which was separated by the territory of the GDR from West
Berlin proper. This exchange took place without either side making any ¢laims
sgainst the other, apart from the usual differences in opinion with regard to
the question of Berlin, or West Berlin. Therefore, it is respectfully suggested
that it is not entirely accurate to say that all possibility of peaceful ¢hange of
frontiers is excluded by the Moscow and Warsaw Treaties. Certainly all claims
are excluded as far as the FRG is concerned, since it admits that it has none, but
it would still be possible, legally for the ERG to be involved in a peaceful change
of frontiers, through exchange of territories, though not without at least the
consent of the three Western Powers and perhaps also the Soviet Union. In
practice, this is unlikely: any “offer” in the context of Polish-German history
would be based upon a feeling that there was some entitlement to the territory
at stake. Thus, itis theoretically possible for the FRG to be involved in peaceful

changes in the frontiers in central Europe.
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In view of the conclusion that Paragraph 2 of the Resolution would slter the
effect of the Warsaw Treaty with regard to the legal status of the 0der-Heisse
line, the statement in the ¢clarification of the Preamble of the Resolution, that it
“stands in conformity with the spirit and letter of the treaties”, is incorrect.
The conclusion is that, had Poland accepted the Resolution, it would by its
acceptance have brought about a substantive legal change in the effect of the
treaty, meaning that the recognition accorded to the western frontier of Poland
by the Federal Republic would have been,‘ at least, highly dubious and certainly
not conducive to making Poland feel that it had secure frontiers. The Federal
Republic may indeed consider the Resolution to reflect its legal attitude towerds
the Oder-Neisse line. However, as the Resolution is not applicable in its legal
relationship with Poland, it can have effect only in the Federal Republic. Atthe
international level, the only relevant instrument is the Warsaw Treaty, which is
perfectly clear in stating that the Oder-Neisse line constitutes the western
frontier of Polend. And while there was much debate about the status of rules of
interpretation of treaties when the ILC was doing the groundwork for the
Vienna Convention, even the most doubting member accepted that there could
be no questionv of interpretation where the sense was clear and there was

nothing to interpret - in ¢laris non fit itma»rpr&teltiucx.E‘2

{v) The Western Frontier of Poland: Actions of the Four Powers.

The Bundestag Resolution is effectively discounted as an instrument having
any international legal effect, and is of importance only inn assessing attitudes

in the FRG st the time of ratification.



- The Warsaw Treaty established for Poland the final recognition of its
frontiers which it had sought since 1945, and Poland clearly saw this
recognition as a contribution not only to its own security but as an influence
upon the general situation in Europe. This was pointed owt by the Foreign

Minister one month prior to ratification:

“The Treaty has been recognized as an important step towards the
consolidation of European peace and security and as an augury of
normalisation of relations between the German Federal Republic

and Polend."®3

The formal links between the Moscow and Warsaw Treaties, the Quadripartite
Agreement on Berlin and CSCE were discussed above (Chapter Two, pp. 24-28).
CSCE was of special importance to the Eastern-bloc States because they sawitasa
means of obtaining Western recognition of the principle of inviclability of
frontiers, an essential elemerh for peace and security ss they are seen in the
socialist States. This is evident from the declaration of the head of the Polish

delegation at the negotiations of 1974 which preceded the Helsinki Final Act:

"..the prime importance we attach to this principle {of inviolability
of frontiers) results not only from Polish reasons. Poland's frontiers
today are finally fixed and universally recognized. The problem of
our frontiers has been t;esolved once and for all. We attach so much

importance to this principle out of a concern for Europe's security”
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and its peaceful development, out of our concern for each Eurcpean

state and 11:=.\1tim:t."f"i

This belief that Poland’s frontiers were universally recognized and fixiallv fixed
is relevant to the Bundestag Resolution, since if Poland had actually accepted it,
it could not ¢laim that its frontiers were finally fixed. In fact, there is some
doubt as to the extent of the recagnition which the O0der-Neisse line has received
among itterested States, i.e., USSR, GDR, ERG, UK, US4 and Erance. The original
intention had of course been that the Four Powers would not recognize the
~ frontiers of Germany, but that they would themselves determine them 53 and in
the Potsdam Agreement the western frontier of Poland, and hence the eastern
frontier of Germany, was to be delimitated or determined finally at the peace

settlement. .

The Soviet Union, in a draft peace treaty with Germémv, regarded the
Oder-Neisse line as the western frontier of Poland® The GDR recognized the
Oder-Neisse line in 1950.67 These two States have consistently maintained that
the present German-Polish border is valid. It has slready been established that
the ERG recognizes the border, fhm.zgh it has indicated in a Note Verbale to the
UK, that it considered that the rights and responsibilities of the Four Powers
with regard to Germany as a whole, and this includes the borders of Germany,
were unaffected, a statement sgreed upon by the UK It wes also stated that
the treaty enjoyed the full support of the British Government, that its
provisions were welcomed, and particular mention was given in this context to

the western frontier of Poland®®  But careful attention should be paid to these
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statements. The British Government did not say that it spproved of the
Oder-Neisse line as the western frontier of Poland. It merely gave its approval
to such recognition by the Federal Republic. Therefore, it cannot be said that in
these statements following the initislling of the Warsaw Treaty the UK

expressed its own approval of the Oder-Neisse line.

Winston Churchill, no longer Prime Minister, but having been deeply
involved in the Polish question, gave a summary of what he saw as having been
the attitude of the British Government towards the question of Poland's borders,

prior to the Potsdam Agreement:

*..the provisional western frontier sgreed upon for Poland... isnota
good augury for the future map of Europe. We always had in the coali- |
tion Government a desire that Poland should receive smple compensation
in the West for the territory ¢eded to Russia East of the Curzon Litie. But
here I think a mistake has been made, in which the Provisional Govern-
ment of Poland have been an ardent partnher, by going far beyond what

necessity or equity rec:mired...“7'0

The statement shows that the UK 4did not favour Poland being sllowed to
administer territqrv as far as the Western Neisse, which is the present position.
- The UK had felt that it would be enough to allow accessions in Poland's favour
only as far as the Eastern Neisse river. Poland in fact received less territory
from Germany than it lost to the USSR, so it is not ¢lear what kind of equity

Churchill had in mind. It is true that large areas of the territory lost to the



USSR were of poorer quality in sagricultural terms than those parts of
Pomerania which fell under Polish sdministration, while the mineral reserves
of Silesia also went to Poland {though part of Silesia had been Polish prior to
'1939), but such considerations are unlikely to have been of much significance
for those evicted from their homes and lands by the.Soviets. Poland also lost two
of its greatest cities, Lvow and Wilno {(now Lvov and Vilnius). Although the
population of the lands around those cities was more Ukrainian and Lithuanian,
in the cities themselves, the majority of the population was Polish. If Churchill
was genuinely interested in necessity and equity, he might not have agreed so
readily that the USSR should extend its territory as far as the Curzon Line. Itis
quite possible that the USSR would have taken what it wanted without the
blessiﬁg of the British, but it was not hecessary for the UK to be so cooperative
" in extending its hegemony. The British attitude towatds Poland and the Polish
Government in exile, which was the lawful Government of Poland at least until
1944, was generally less sympathetic than that of France and the USA. 0f course,
for most of the war the Polish Government was exiled in London and therefore
the British were more c¢losely involved with it than anvy other of the allies,
particularly with regard to negotiations between the Soviets and the Polish
Government in the last two years of the war, when the USSR insisted more and
more strongly that it would extend its border westwards, while the Polish
Government demanded that Poland should retain all of its territory, and the
British had to try to achieve a consensus, which in the end meant the Polish side
- being forced to sgree to virtually all of the Soviet Union’s demands with regard
to their common border and the composition of the future Polish Government,

as a result of the decisions taken at the Yalta Conference.71



France and the USA received Notes identical to that communicated to the UK
by ERG, and both States expressed their approval. However, all three Western

Powers had stated in the Deutschlandvertrag,'?z the treaty which ended the

occupation regime in the Federal ’Républic, that the final determination of
Germany's borders must still awaita peace settlement. This view wos reiterated
by the UK in the Exchange of Notes with the ERG following the initialling of the
Warsaw Treaty. This same position is consistently teken by the Western Powers.

One Nato Communique said:

"Ministers noted the clarifications made i the context of the Tréaties,
and reflected in the Exchanges of Notes between the FRG and the

Three Powers, to the effect that quadripartite rights and respcmsibilitie_s
for Berlin and Germany as a whole remain unaffected pending a peace

settlement..."73

While the same wording is not always used, nevertheless the same idea is
conveyed on every appropriate occasion, in order that there may be no
ambiguity about the attitude adopted, such as the following comment on the

Eastern Treaties:
"..the existing Treaties and Agreements to which the ERG isa
party and the rights and respongsibilities of the Four Powers

relating 1o Berlin and Germany as a whole remain unaffected." 74

The acceptanice by FRG of the territorial status quo in Article I of the Warsaw
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Treaty was approved by all Four Powers bearing responsibility for Germanyasa
whole, including the ultimate determination or delimitation of its frontiers.
However, this does not mean that the three Western Powers did themselves
agree to the Oder-Neisse line, and these States have consistently maintained that
their rights and responsibilities remain unaffected. The Soviet Union also
claims that its position with regatd to Germany as é whole has not changed.
This can be explained by the different interpretations of the existing treaties
and sgreements. Thus each side is actually stating that its position, as it
evaluates it, is unaltered, and in this way it is possible for the Four Powers to
make joint statements with regard to Germany, so long as these are kept at a

general level.

It is not realistic to state that the three Western Powers committed themselves
to giving their approval to the Oder-Neisse line at a future peace treaty by
virtue of their having approved the 1970 Treaties. Nor does this mean that they
would be opposed to it. Certainly the approval accorded the Moscow and Warsaw
Treaties, Vhile not bringing any further commitment on the Four Powers {the
USSR of course incurred rights and obligations as a result of the Moscow Treaty,
but this is separate from the treaties involving the Western Powers, and the
USSR 4did not enter into this treaty in its capacity as an Occupying Power), shows
that their attitudes had been modified somewhat. It is likely that the Western
Powers, scknowledging that the relevant terttitories are firmly established as
Polish {in the practical, as opposed to the legal sense), do now i‘au\u the
0der-Neisse line, but they are prevented by the terms of the Potsdam Agreement

from making prior legal commitments to this end. As long sgo as 1959, the UK
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may have taken a more sympsathetic position, when it said that "the final
delimitation of the frontier between Germany and Poland ¢canniot be formalised
until there is a peace settlement.”™ The use of the term "delimitation” as
opposed to “determination” is probably of no significance. Although
delimitation may mean the final implementation of something already decided,
for example the Oder-Neisse frontier, while determination may be broader, such
as the general decision as to where a border should be, the two terms were used
interchangeably in the Potsdam Agreement at least in so far as it is concerned
with Polands western frontier, and in the absence of explanatory
circumstances, it cannot be assunded that a different meaning was intended.
However, as has been suggested,75 the term "formalisatioﬁ“ could mean that a
final approval would be given at the peace settlement 10 a pre-existing situation,
snd this may have been the intention of the UK in 1959. But all such
declarations must be taken in light of the constant reiteration of the view that
the rights and responsibilities of the Four Powers with regard to Berlin and
Germany as a whole remain unaffected, which means that the significance of
the 1959 statement is at best limited. The effect of the repeated insistence on the
maintenénce of rights based upon the unconditional surrender of Germany and
the assumption by the Four Powers of supreme authority with regard to that
State, is that any treaties and sgreements relating to Germany, insofar as these
deal with mastters in connection with which the Povférs have retained
competence, have to be read in light of that authority and the instruments in
which that suthority is contained and exercised, including the Potsdam

Agreement.
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The slternative is that the rights and responsibilities contained in that
instrument should be considered in the light of future developments, such as
the Warsaw and Moscbw Treaties and the positions adopted by the Western
Powers with regard to these treaties. The Moscow and Warsaw Treaties, after
they came into force, did affect the legal position, in particular by binding the
ERG to acceptance of the Oder-Neisse line as the western State frontier of Poland.
The three Western Powers gave their approval to this new situation, and any
assessmenit of the position of these States with regard to the Oder-Neisse line
would have to take account of the fact that they were prepared to approve the
acceptance by West Germany of this frontier, while maintaining their own
rights and responsibilities. It may justifiably be asked why they were prepsred
to approve suwch an obligation for the Federal éepubﬁc, vet perhaps to deny it
for themselves, considering that the Ostpolitik of the FRG was so ¢losely related

to their own role in Germany.

The express reservation of their own capacity with regard to Germany
indicates a willingness to accept the bilateral regulation of particular issues
while insisting that suéh regulation, formsally, remsins to be considered in light
of a peace settlement. The Western Powers have kept open the possibility of '
territorial changes at a future settlement; in practice, it is difficult to anticipate
sny adjustment of the present territorial dispositions, and the Allies would be
exercising their rights and obligations in light of post-war developments.
Nevertheless, the rights which they retain are real; this mesans that, along with
the USSR, they may decide upon the course of the Polish-German frontier. The

significance of their approval of the Warsaw Treaty is that it makes any real
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change in the frontier in future all ‘the less likely, but does not limit the legal
right to demand such change. The view of this writer is, therefore, that the
first approsach is the correct one, ie., primary importance should be attached to
the Potsdam Agreement; the reason for this is the constant insistence that the
rights and responsibilities contained therein are unaffected. Itis relevant that
such statements are also mﬁde at crucial times, e.g. when the Warsaw Treaty was
initislled and ratified. On the other hand, it is argued that the Powers modified
their future role and also that of the peace settlement, by giving their consent
to the shifting of territorial arrangements onto the bilateral plane, as a
manifestation of their competence? 7 Butif thisis accepted, the practical result
is that, as Skubiszewski suggests, the Powers would still be able to make the final
~determination of Poland'’s western frontier at the pesce settlement,’® but as this
determination would amount to no more than a "rub“::er stamp” approval of the
existing situation, there would be no real determination as such, and it would be
clear that in fact the rights and responsibilities of the Powers had been
affected, coﬁtrarv to their repeated statements otherwise, in which ¢sse, the
determination of the western frontier of Poland, at least as the Western Powers
see it, would not be that process which was envissged at Potsdam. 0f course, this
solution would probably be acceptable to the USSR, not because it considers that
the Warsaw and Moscow Treaties restrict the competences of the Powers, but
because it has maintained since 1946 that the western frontier of Polend wes
actually established at Potsdam and that all that remained for the Powers to do at

the peace settlement was to give it their approval.

All three western Powers approved of the treaties concluded by the ERG with
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Poland and the Soviet Union, including the recognition by the IRG of the
Oder-Neisse line. The USSR aléo favours it. But is this enough to have a
substantive effect on any of the rights and obligations ¢onitained in the Potsdam
Agreement, and in particular that part dealing with the Polish-German border?
Indeed, do the Four Powers have any legal authority to take any action or make
any statement which would restrict ‘their freedom of action at a peace
settlement? The approval, such as it was, that was given to the treaties was in
each case a unilateral act of the State ¢concerned. The Western Powers may have
agreed upon a common attitude towards these treaties, in their ¢apacity as States
having responsibility for Germany ss a whole, but without the cooperation of
the Soviet Union, their scope for action is very limited. The Potsdam Agrecment
involved only UK, USA, and USSR, but France was saccepted before the
Conference as an equal partner in the occupation and control of Germany, and
it accepted most decisions alread? taken with rege_urd to Germany; in matters
relating to Berlin and Germany as a whole, and the external borders of a unified
Germany would come within the ambit of this suthority, the Four Powers
exercise their control jointly. Unilateral action in this field is not permitted and
has met with protests when it appeared to be taking place. Thus in 1955, after
the USSR and GDR concluded a treaty concerning their mutual relations,?g anda
letter had been sent to the USSR by the GDR with regard to certain agreements
as to the control and guarding of lines of communication between FRG and West
Bsearlin,Em there quickly followed ajoint statemen®! by the UK, USA and France.
This was because the GDR had stated in the letter that the Soviet troops in the
GDR were stationed there temporarily and would, it was implied, be removed

pending the conclusion of an appropriate egreement,sz whence the control of
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troops and materials for their garrisons from the UK, USA and France would
presumably, be controlied by the GDR. The statement of the Western Powers
made their views known with regard to these agreemetits between the GDR and

USSR:

"They wish.... to emphasize that these agreements ¢cannot affect the
obligations or responsibilities of the Soviet Union under sgreements
and arrangements between the three Powers and the Soviet Union on
the subject of Germany and Berlin. The Soviet Union remains

- responsible for the carrying out of these obligations.”

It was being made clear to the USSR that, in the view of the other Powers, it had
no authority to make unilateral alterations in its relationship to Germany or

any part thereof, in so far as it was deaing with Berlin or Germany as a whole.

The approval by the Western Powers of the 1970 Treaties must be seen from
this perspective. They had no suthority to make declarations with regard to the
Oder-Neisse line, where such declarations would alter their commitments with
the Soviet Union under the various treaties and agreemeﬁts. The view of the
Western Powers has been that the western frontier of Poland may be settled
finally at the peace settlement, and therefore their dJdeclarations, made
independently of the Soviet Union, must be seen in this context. These
declarations cannot constitute any substantive slteration in the commitments
made with repard to Germany. The fact that, if these declarations could make

slterations to the situstion, it would be to strengthen the chances of final
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sgreement being reached on the wvalidity of the Uder—Neisse line, which alsg, is
favoured by the USSR, is not relevant, as that State took no part in the
statements made by the UK, USA and France. For fhe statements of approval of
the Warsaw Treaty to be regarded as ¢dmmitting these States to the Oder-Neisse -
line, there would have to be a breach of the Potsdam Agreement and the idea of
joint Four Power control of Germany as the Western Powers see it, because in
their interpretation of that Agreement, which they have maintained
consistently, the final decision with regard to the border must awsit the
‘reunification of Germany. This is not to say that the Powers would demand a
revision of existing frontiers at any such settlement. The development of the
- concept of inviolability of frontiers, Whichv appeatrs in each of the treaties
concluded by the FRG with USSR, Poland, GDR and Czééhoslovaki& as wellas in
the Helsinki Final Act, and to which each of the concerned States has committed
itseif, and the general prohibition on the threat or use of force as a means of
settling disputes contained in the Chatter of the United Nations, means that the
Oder-Neisse line is more secure now than ever. Itis unlikely that Poland would
agree to any alteration of its borders which mmd result in the loss to Germany
of part or all of the territories which it had administered since 1945. 0f course,
the USA, UK and France, while agreeing to the concept of inviolability of

frontiers at C5CE, maintained their existing rights and obligations.

The most that can be said is that one or more of the Four Powers may bind
itself or themselves to follow a particular course in the future - that is, it/they
will, in agreeing upon joint action, be bound by earlier commitments. This is

what is claimed, in effect, by some writers, for the three Western Powers as a
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result of their approval of the signature by the FRG of the Waréaw Treaty. One
does not have to look far to see the difficulties in such a situation: where one
State undertakes to follow a particular coutse and a second State adopts a course
legally inconsistent with the first, there would appear to be little scope

remaining for joint action.

The maintenance of existing joint rights and duties appears to require &
construction that obligations or commitments accepted by fewer than all Four
Powers together must, where inconsistent with the joint capacity, be deemed to
be subject to that capacity. However, where all of the Four Powers have
undertaken, but not jointly, the same commitments with regard to the future
exercise of their joint capacity in Germany, a situation may be foreseen where
they could, indeed, find themselves bound not to adopt measures contrary to

such comfaitments.

Thus, if each of the Four Powers undertook niot to demand any alteration of
the present western frontier of Poland, this could bind them when acting
jointly, since each would be obliged to support such a course vis-a-vis the
others. [For separate undertakings by the Four Powers to affect their joint
rights and duties, it would have to be made ¢lear by each State that it intended its
joint rights and duties to be affected. This would require acceptance by each of

the other Four Powers.

If, on the other hand, the Four Powers were to agree jointly, in advence of

a peace settiement, to support the 0der-Neisse line, this would surely bind them
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whet the time ¢ame to effect the final and forma! delimitation of the frontier.

While they have successfully retained their privileges assumed after the
defeat of Germany in 1945, it is expected that the Western Powers would be
inclined to approve the Oder-Neisse line at a peace settlement. The ressons for
this are pr:actical as well as lega1.33 There is now an established Polish-German
border. It was decided at Yalta that Poland should receive an unspecified
amount of territory in the west at the expense of Germany. If it were desiredto
make any changes in this frontier, a new border would have to be agreed upon,
which would mean Poland either receiving more German territory or else
losing some of what it how possesses to the united German State. There is no
reason to assume that sny alterstion of the frontier would necessarily de to the
detriment of Poland. The best evidence for considering this is the statements of
the Powers. During the immediate post-war years, there was strong opposition
to the Oder-Neisse line as the bordefa‘i{bv UK and US4), but these attitudes have
been modified somewhat, although the French were from the beginning moré

sympathetic R

The most significant practical reason for maintaining the present external
German frontiers is that to attempt any alteration now would require massive
bmovements of population. This proposition takes for granted that whichever
State lost territory as a result of changes in frontiers would be expected to
absorb its own citizens living in those territories. In this context, the following

statement by Bevin, the British Foreign Secretary, is of interest:



"The question of where the final delimitation of the frontier will rest
will depend to alarge extent on what the population is that returns to
to Poland.. There had been sgreement, at least by inference, that the
Poles should go up to the Oder and the Eastern Neisse. The population
of the territories to the west of this latter river.evenon a pre—v}ar
basis; amounted to a little over 3,000,000, most of whom were said to be
already gone... On the other side, as I understand it, there are 4,000,000
Poles in the territory that has been ¢eded to Russia. Will they return to

Poland, or will they remain in Russia?... it depends on what happens."86

What happened was that most of the Germans it those territories left for
Germany proper, i.e., that part which was divided into four zones of occupation.
Some did remain but many of these left during the 1970's as & result of the
improvement in relations with Poland. Most of the Poles in that part of Poland
which in 1945 fell under Soviet sovereignty left for Poland and, ﬁaturanv, those
places where they could be absorbed most easily were that part of East Prussia
and German Eastern territories which had fallen under Polish administration.
The only practical wey to avoid messive upheaval is to approve the existing
frontier between Germany and Poland. It must also be taken into account that
many of the Poles living in these territories have been born ‘t.here and consider
these places ss their homes, while those Germans who had been born there are
now qf thel older generstion. In other words, by mere passage of time, a
situation will be arrived at in which there will be no Germans alive who had
been born in these areas. Those who have been born there may also consider

that they have a right to regard it ss their home and to live there.
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The Potsdam Agreement élso provided for the orderly transfers of German
populations to Germany from Poland, Czechoslovakia and Hungarv.m Tﬁere is
one problem here: what wes meant by Poland? There are three possibilities:
Poland as it existed immediately prior to World War II; Poland as it existed after
part of its territory had been lost to the So?iet Union, but without those
territories which, prior to 1937, had been part of Germany; and Poland within
its present frontiers. It is suggested that the third possibility is the correct one;
slthough the Potsdam Agreement did not stipulate that the territories placed
under Polish administration would definitely become permanent Polish
territory, nevertheless it was certain that at least part of that territory, perhaps
as far as the Oder and Eastern Neisse, would become Polish, snd the whole of the
territory cnmd become so. This was decided at Yalta and endorsed at Potsdam. It
can be assumed that the UK, USA and USSR, when they spoke about Poland,
agreed that at least part of that Poland would include former German territory -
this had slready been decided. Therefore, it is most likely that the Poland

referred to in Paragraph XII of the Potsdam Protocol is that Poland which

includes former German territories. This is certain, if we consider the number
of Germans agreed by the Allied Control Council in Berlin in the Resolution of
20 November 1945, who were intended for resettiement to the Bfitish and Soviet
zones (approximately three and a half million), while in pre-war Poland, there

were about 741,000 {census of 1931).
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(vi) The Western Frontier of Poland: Actions of the FRG and the GDR

In the Zgorzelec Treaty of 1'5{'}(],‘38 the GDR recognized the Oder-Neisse line
as the State frontier between Germany and Poland, while the FRG, in the Warsaw
Treaty,ﬁg accepted it as the western State frontier of Poland, but this treaty
makes nho mention of any frontier between Germany and Poland. According to
the ERG, it could not trest this border as the border between Germany and
Poland, because it was not entitled to speak for Germany. As & result of these
treaties, neither of the two German states may demand anvy alteration in the
frontier, because having recognized it, the only course open to them would be to
propose a change by peaceful means, to which Poland would be free eitherlto

agree or to disagree.

This recognition by EFRG and GDR is separate from, but not unrelated to, the
question df whether a united Germany would be obliged to give its consent to
the frontier, though sgain there are limits to the power of negotiation of a
united Germany at the peace settlement. The Potsdam Agreement stipulates that
the Council of Foreign Ministers "shall be utilised for the preparation of a pesce
settlement for Germany to be accepted by the Government of Germany when a
Government adequate for the purpose is established. 0 From this wording, it
seems that the Germsn Government's role would be to accept the decisions
arrived at by the Four Powers. 'l'his does not mean that Germany would have no

21

voice,”* it simply means that the Four Powers would not have to listen.

At present, the chances for the establishment of a united German State and

government are s0 remote that the attitudes, as expressed in legal form, of the
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‘two German States towsrds the Oder-Neisse line are of great importance for the
actual issue today, and many writers have pointed out that, as long as a peace
settlement is pending, neither German State could question Poland's frontiers 92
However, this begs the question of the attitude of any united German state with
its own government. The Four Powers would not be obliged to ac¢t according to
the wishes of Germany at a peace settlement. On the other hand, were Germany
to support or advocate the adoption of the 0der-Neisse line as the German-Polish
frontier, which presumably would have the support of Poland, it is difficult to
foresee a situation in which the Four Powers would then oppose it. It is even
possgible that a unified Germany would be obliged to givé its conisent to the
0der-Heisse line, as a result of the actions of the GDR and FRG. It certainly would

not have to oppose the existing border.

With regard to German acceptance of the 0der-Neisse line, as opposed to
acceptance by GDR and FRG, it is relevant to consider the extent to which either
of these two States is identical with Germany. Being identical, presumably their

rights end obligations wbuld apply also to Germany.

- In 1949, both the GDR and IRG ¢laimed to be the sole representatives of the
German people. The first constitution of the GDR referred to "Germany” and
"one German <:itizenship.'J93 This was never accepted by the Western Powers,
which objected both jointly”? and indiﬁduau@. However, the FRG was slso
- making dubious claims. It too asserted that only it was entitled to spesk for all
Germans. This had the political support of all three Western Powers which at

one point regarded the Federal Government as the only one entitled to spesk for
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Germany in international affairs 96

Despite the ¢laims of both Gérman States that they were the true Germany,
neither in fact could ¢laim to represent the German people in the sense that,
prior to World War II, this function was carried out by one German government.
The ERG gave up this spproach as its Ostpolitik developed in the late 1960's.97 By
1969, the GDR was already accepted, albeit for certain limited purposes only, asa
State in its own rrlght.';”3 Having accepted that two German States actually did
exist, the FRG could not represent all of the German people. In the Treatyon the
Basis of Relations between the FRG and the GDR of 21 December 1972 the two

States together renounced all ¢laims to represent one another:

"The ERG and GDR proceed on the assumption that neither of
the two States ¢an represent the other internationally or act

in its name."99

The extent of the jurisdiction of each State was described by the Tresty, easch
State proceeding on the principle that its jurisdiction is confined to its own
territory, and undertaking to respect the other’s independence and autonomy in

internal and external sffeirs.mu

The Federal Republic has ¢laimed to be identical with the German Reich,
particularly during the earlier period of its existence 10! Had it mainteined that
¢laim, then any rights and duties of the FRG would also be rights and duties of

an all-German State. Thus recognition of the Oder-Neisse line by the FRG would



be recognition by German?. But the FRG made it clear in the negotiations with
Poland with regard to the Warsaw Treaty, that it was acting only in its own
name. This must be interpreted as an admission by the FRG that it no longer
considered itself identical with Germany - a ¢rucial shift in polic?. If there is
real identity of States, that condition or status c¢annhot, as a matter of

convenience, be cast aside, depending upon the circumstances.

This renunciation is also not without its own consequences. It has rightly
been said thet, if the Federal Republ}c is not competent to spesk for an
all-German State, it will also be without authority to reserve the freedom of
action of that State in the event of its being able to act.102 The Federal Republic
gave up aﬁv outstanding claims to represent the Germans of the GDR, in their

capacity as citizens of the GDR, when the Grundvertrag entered into force.

It may be that "Germany” still exists, but without any present form. Inthe
event of it assuming tangible form once again, if it is not identical with either
of the two present-existing German States, it will be a successor State, in which
case all of the treaties concluded by either German State would have to be
considered in order to ascertsin whether, according to the law of State
succession, they would pass on to Germany; ot else it will be a continuity of the

old State, but within different boundaries.

The attitude of the FRG towards the Oder-Neisse line, as expreséed through
its actions, has been discussed in the context of the Bundestag Resolution.

Clearly, recognition of the Oder-Neisse line was a trauma for the West Germans.



Perhaps this was in contrast to the recognition by the GDR, which may have
been a policy imposed upon that State 107 Inone sense, this would be essier to
accept for the East Germans, because genuine consent or agreement was absent,
wheteas the process which took place in FRG wss a genuine attempt to come to
terms with the Polish-German border as it existed. There was opposition in East
Germany to the Oder-Neisse line, but this woes muted. While the ratification
process of the Warsaw Treaty may have revealed much opposition, this only
emphasises that the actusl recognition, as confirmed by the ratification, was

bsed upon genuine, if not unanimous, consent.

While the Zgorzelec Treaty is fulsome in its description of affairs
{"...recognizing the fixed and existing frontier as the inviolable frontier of
peace and friendship which does not divide, but unites the two nations....”), the
Warsaw Treaty by contrast is muted and rhetoric-free. The Preamble containsa
brief mention of World War II, then in messured terms outlines the aims of the
two States. At no point does the FRG ¢laim to represent the whole of Germany, or
the GDR - the first line of the Preamble expressly refers to the Polish People's
Republic and the Federal Republic of Germany. The Zgorzelec Treaty, however,
refers to the German "nation” - though the GDR alone was a partner in this
asgreement with Poland, nevertheless it ¢laims to act on behsif of the German
nation (whatever that is, it certainly implies something greater than the

GDR).10¢

The GDR has subsequently ¢eased to claim that it represents any part of

Germany, apart from that part of Germany which is within the borders of the



GDR, and it no longer ¢laims to speak for Germans unless they sre Fast German
citizens according to the GDR law on citizenship. There is one snomaly
{depending on the position one adopts) in this case. This is with regard to
Berlin, and in particular, East Berlin. According to conventional western
opinion (at least in the public statements of US4, UK and France), Berlin
remains under occupation by the Four Powers and has a status different from
that of the other parts of Germany. If one accepts this view, then the GDR claim
that East Berlin, and the ¢itizens of Esst Berlin, are within its jurisdiction de
jure, as opposed to de facto {a state of affairs which cannot seriously be
disputed), is legally incorrect. Thus when the vGDR claims to represent only
itself as a separate State, it is including within that ¢lsim East Berlin and its
inhabitants, although the Soviet zone of occupation in Germany, in which the
GDR was founded, did not of course include Berlin. Therefore even now,
according to the Western allied Powers, the GDR exceeds its legitimate aixthority
and sovereignty. This has not prevented these countries from acknowledging
de facto that East Berlin is the copital of the GDR.102 Effectively, East Berlin is
part of the GDR, even though there remsins evidence of‘ the city's status as an
area occupied by the Four Powers. 100 West Berlin is very closely associated with
the Federal Republic, but it is al'ways ¢lear that it is a separate légal entity from
that State. This separation has been emphasised by all Four Powers, and any
connections between the two are links which exist despite the fact that they do

not possess the same legél status 107

The Warsaw Treaty in its scope differs greatly from the Zgorzelec Treaty.

Whereas the latter is concerned specifically with the Polish-German frontier,



that issue is only one of many which are regulated by the former instrument.
The treaty with the ERG contains the statement that it does niot affect any
internationsl agreements concluded by the two parties or concerning them
{Article IV). The GDR treaty contains no such statement. This can betakenas a
reflection of the differing attitudes of the two German states. Through Article
IV, the FRG ¢ould maintain that its previous legal viewpoints had not chatiged -
thus preempting any attempt to establish that the FRG had sltered its position
with regard tb, inter alis, the statement in the Potsdam Agreement that the final
delimitation of the Polish-German frontier should await the peace settlement.
The absence of any disagreement between Poland and the GDR as to the
conclusions reached at Potsdam and their effect meant that the parties did not
require any expression of maintenance of existing legal positions. The
Preamble makes clear their consensus as to what had occurred at Potsdam 'a

matter beyond question:

"..desiring to stabilise and consolidate mutual relations on the
basis of the Potsdam Agreement which established the frontier

on the Oder and the Lusatian Heisse ____~108

Officially at least, this reapprochement between the two States took place partly
as a consequence of the Potsdam Agreement, while the improvement in
relations between Poland and the ERG mcurredv in spite of the Potsdam

Agresment.

The effort #,rhich wos required on the part of the ERG and its ¢itizens to be
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able to accept the Oder-Neisse line as the western State frontier of Poland should
not be underestimated. It was not simply the case that only the Esstern Germans
in the Federal Republic and sympathisers in the CDU/CSU maintained hopes of
the Polish-German border being adjusted to the detriment of Poland. Even Willy
Brandt, in the immediate post-war years, had maintained such hopes, but was
prepared by 1970 to acknoﬂedge in treaty form areality with which he and his
compatriots hiad had to come to terms 109 Nof on the other hand should it be
imagined that for the Poles the normalization of relatinns with West Germany
was an easy process. When Chancellor Brandt arrived in Warsaw for the
signing of the Warsaw Treaty the natiohal attitude was mote ambivalent than
would be reflected by anh apparently unanimous approval of the normalization

of relations. Brandt himself has alluded to this in his memoirs.l 10

The legal position since 1972 is that both German States have recognized
the Oder-Neisse line. The questions remain: is there & State of Germany and is
the border between that State and Poland constituted by the Oder-Neisse line? If
there is no such State, would a new German State be bound to accept the present
Polish-GDR border? These issues are not specifically answered by either the
Warsaw Treaty or the Zgorzelec Agreement. As long as the two German States
continue to exist there can be no question that they have accepted the new

borders, and are bound not to question them.

In such a situation, the Polish western frontier enjoys greater legal and
political stability than at any time since 1945, but there remains the possibility

that a united German State would not be bound to recognize it, unless it can be
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shown that the existing treaties and sgreements also apply to it. West Germany,
prior to signsture and ratification of the Warsaw Treaty, inisisted that it ¢vould
not by that treaty bind a future unified Germany ndt to question its provisions.
The GDR in 1950 claimed to represeni the whole of Germany.}!! This meant that
it considered itself to be acting on behalf of the whole of Germany, but
definitely excluding those territories newly-administered by Poland, since the
treaty was designed to show where Germany and Poland met. Since the treaty
stipulated that they met at the Oder-Neisse line, it cannot then be asserted that
Germany includes territories to the east of that frontier. While the GDR later
~ modified this position to the extent that it regarded itself and FRG as successor
States to Germany, it nevertheless began by regarding itself as entitled to
represent the whole of Germany in 1950. This is important in sssessing the
actions and sattitudes of the GDR as it shows that both German States were
prepared to be treated as "Germany”, and not for what they really were. This
attitude of the GDR has been described as having political rather than legal

significance:

"..in the early stage of its existence that State {the GDR} considered
itself authorized to represent the entire German nation in the sense
of representing the political interests of Germany taken as a whole.
In this period, emphasis wes laid on the Republic's political representa-
tion of the entire German nation, divided as it was into four occupation
zones. The interpretation given in those early years of the German

- Democratic Republic to the legal problems of succession after the

former Germat Reich was such that the East German Government was
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not responsible for these obligations of the Reich which had been

assumed against the interests of the German nation."112

According to the writer, the GDR considered that it could represent all of
Germany for certain political purposes while disclaiming, where this proved
convenient, any legal responsibility for the actions of the Reich. In other
words, it was proposing that, should the Second ‘Efoz'ld War be deemed to have
been contrary to the interests of the German nation, the GDR would not be
responsible for any obligations of the Reich resulting from it. This might

include the reparations provisions in the Potsdam Agreement:

"1. Reparations claims of the USSR shall be met by removals
from the zone of Germany occupied by theUSSR, and from

appropriate German external assets."113

Reparations were still being taken by the USSR from the Soviet zone of
occupation when the GDR was established in 1949. The cost to the GDR was such
that it could be regarded as an obligation assumed against the interests of the
German nation {regardless of whether or not they were justified). However, the
GDR continued the payment of reparations in accordance with the decision at
Potsdam. It had no control over this, other than unilaterally to declare an end to
payments, but the interests bf the German people were definitely adversely
affected by the obligation to meke repearations which wes imposed upon
Germany. This is the first inconsistency in the attitude of the GDR - it would,

despite everything, observe certain obligations. The second inconsistency is
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more important; that is, the general view that, where it chose, the GDR regarded
itself as representing the whole of Germany. It is not defensible to assert that
one is not liable for certain consequences of being the representative of the
German people, while claiming the right to represent them. If they are
genuinely represented, then this would inc¢lude the disadvantageous aspects as
well as the advantsgeous. The same writer observes ¢ritically that the German
Lander wanted to act in certain respects as successors to the Reich, while

denving any burdens which went with such benefit:

~"..individusal German Lander were in fact ready at the time
to act as successors to the former Reich to the extent to which
this was of benefit to them, whereas they were in no hurry to
act so in the matter of discharging the Reich's obligations.
Whenever it was a question of assuming any burdéns consequent
on succession after the former German Reich,'the German Lander

showed themselves to be highly retuctant."114

There is no substantive difference between the attitude of the Lander and that
of the GDR, and even if this comment on the Lander is justified, it does not
characterise their behaviour as being any worse than that of the GDR. In order
for the GDR to make a credible ¢laim to represent the whole of Germany, it
would have to be prepared in that context to accept the legal responsibility too.
In such a situstion, the terminology may be such ss to give the impression that
the GDR denies such responsibility. However, if the actual meaning of what is

being claimed is that the GDR represented the whole of Germany, then there are
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certain lepal consequences which flow from such representation and an?

denial of liability ought to be regarded in that context.

As far as the GDR and Poland were concerned, the 1950 treaty between the
two States settled the issue of the ffontier in specific terms, the general decision
having been taken at the Potsdam Conference. Thus the statement that the final
determination of the western frontier of Poland would take place at the peace
settlement, really meant a detailed delimitation of what had been decided,
without any substantial alteration. The 1950 treaty was seen ss a formal
recognition by the GDR of a pre-existing frontier. One month prior to the
signing of the treaty, the two States had issued a communique in which they
made it clear that the proposed treaty would not, in their joint view, ¢reate any
new frontier, since it was to make provision’ for "the demarcation of the
established and existing frontier along the Oder-N eisse."113 411 of these factors
leave no doubt that the GDR, at a very early stage of its existence, accepted that
large aresas of pre-war German territory, which had st one time been part of the
proposed Soviet Zone of occupation, were to become part of Poland with no

prospect for them to be returned to Germany.
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CHAPTER FOUR

The FRG-GDR Frontier
{i) Origing

The GDR-ERG frontier differs in character from the Pdlish—German frontier.
The latter border certainly exists and is accepted as, in principle, having legal
validity. The problem since 1945 has been in establishing where, in law, it
ought to be situated. The former bordér, on the other hand, has a very definite
existence but doubts' exist as to whether or not it ought legally to be there at all.
In other words, the practical whereabouts of a valid frontier have been
questioned, and the validity of the other, clearly-situated frontier is open to
discussion. Thisin turn depends upon whether or not the FRG and GDR actually
exist as States since, if they are fmt separate legal entities but rather possess
some link which joins them as one legal entity, then the present division would
not be a legally valid frontier. By this is meant that line at which the
sovereignty of one State is supercede&ibsf that of another State ! Although the
GDR and FRG control the territories up to their common frontier, at which point
the authority of each one ceases ,if they possess any link which prevents them
being two separate States, then while authority over the territory is passed from
one to the other, it will be a chanhge of character less thah that of sovereigntv.z
Their link would involve some connection between the two which means that

they are not foreign to one another.
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If, however, the GDR and FRG are considered to be two separate States, then
the line which divides them is a frontier, just as the line dividing the GDR and
Poland is a frontier. The line of the present border was established, slthough
this was probably not intended at the time, by allied sgreements of 1944 and
1945. The main agreement was the Protocol of September 12, 1944,3 which was
subsequently amended to include France as an Uccup?ing Power. The 1944
Protocol on the Zones of Occupation in Germany was not designed to ¢reate a
state frontier running through the heart of that country; its mnétion was, a8
stated in the title, to divide the country into zones of occupation. Thus there was
a Horth-Western Zone, to be occupied by the UK a South—ﬁfestern‘ Zone, 10 be
occupied by the USA, and the USSR obtained the Eastern Zone. There had béen a
suggestion4 that Germany ¢ould be divided into a humber of smaller states, 50 65
to weaken it {along the same lines, it was suggested that the country's industries
could be dismantled so that it would beéome an agricultural and, hence,
militarily wesk, state), but this was not the intention of the Allies, stleastasa
m&iter of deliberate policy. Stalin also spoke in favour of maintﬁining German

unity. In the Protocol of the Potsdam l:onferences, it is provided that:

*..for the time being, no central German Government shall be established.”?

However, the langusge used makes it clear that this was regarded as a temporst'y
state of affsirs until a decision would be made whether or not to establish such a
government. And while the country was clearly divided into different zones of
occupation, there was from the beginﬁing of the occupation a limited joint

governmental structure:
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"In a¢cordance with the Agfeement on Conitrol Maéhinerv in Germany,
-supreme authority in Germany is exercised, on instructions from their
respective Governments, by the Commanders-in-Chief of the armed forces
of the US4, the UK, the USSR and the French Republic, each in his own
zone of occupa’tiﬁn, and also jointly, in matters affecting Germanv asa

whole, in their ¢apacity as members of the Control Council."S

4 number of smendments were made to the Protocol on the zones of
occupation,g in particular, the agreement of 26 July 1945 on practical aspects of

Erance’s obtaining its own zone in Germanv.m

The zones belonging to franée, the UK and USA became the territory for the
Federal Republic, while the Soviet zone became the Democratic Republic,
although the actusl situation could have beenn much different, as the American
and British armies had, while the war was still in progress, advanced into what
was 10 be the Soviet zone. Only later did they agree to withdraw to behind the
lines of the pre-arranged zones. Germany wes divided into four zones though
still subject to some centralised administration, though not by Germans, so it is
at this stage too early to speak of two Germanies coming into existence; even if
the exercise of control was different in the Soviet zone from the three western
zones in character, the western zones were also separate from one another. But
in 1946, the UK maintained the view officially that Germanvy still existed as one

entity and this can be seen in R.v. Bottrill, ex parte Kuechcenmeister!! in

which a certificate was produced from the Secretary of State for Foreign Affairs

which stated, inter alia;
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"{1) Under para.5 of the preamble to the declaration dated June 5, 1945,
of the unconditional surrender of Germany, the Governments of the
United Kingdom, USA, USSR and Erance, assumed “supreme authority
with respect to Germany, including all the powers possessed b? the
German Government, the High Command, and any state, municipal or
local government or authority. The assumption for the purposes
stated of the said authority and powers does not effect the anhexation
of Germany.”
{2) That in consequence of this declaration Germany still exists as a state
-and German nationality as anationality, but the Allied Control Commission

are the agency through which the government of Germany is carried on.”

Thus spoke the UK in 1946, Along with France and the US4, it was 10 maintain
that a peace settlement between Germany and the Allies was outstanding, while
“Germany” even in comparison with the disjointed entity which was occupied
by the Allies from 1945, btecame steadily more divided. Even if the view were
held that Germany still existed as a State, by 1949, there was already a division
between the Soviet zone on the one hand, and the other zones. In that year, the
ERG and GDR were created, though not as fully independent States, ?et
nevertheless each one under separate government, with separate policing

systems.

It is evident that the legal status of the FRG-GDR border is inextricably linked
with the legal status of the two German States and the question of the continued

existénce of Germany. Until the creation of FRG and GDR, there was in theory
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no State frontier within Germany. For a very long period, the FRG refused to
recognise the GDR as a State, and refused to conduct diplomatic relations with
any State which had entered into diplomatic relations with the GrI)R12 {with the
exception of the Soviet Union). In furtherance of this policy, the FRG broke off
diplomatic relations with some States, including Yugoslavia and Cuba.

Eventually, through the exercise of its Ostpolitik, the FRG recognized that the

GDR existed as a State and has entered into many treaties with it, but maintains
the view, expressed by Chancellor Brandt, that "Even if there exist two States in
Germany, they are not foreign countries to each other; their relations with
each other can only be of a special nature."13 The GDR has maintained smce
soon after its inception in 1949, that the GDR and ERG are two separate German |
States. A study of the nature of the frontier therefore entails some analysis of
the legal status of the two existing German States, the putative uﬁitar'sr German
State - whether or not it exists insofar as this ¢an clarify the legal status of the
relevant borders. This is also relevant in the final analysis of the status of the

Oder-Neisse line.

{ii) Developments from 1949 to 1972

In 1949, the position waes that two German States had been set up in Germany,
the GDR not being recognized by the Vestern allies, while the FRG 4did not obtain
recognition by the USSR. The line which delimited the eastern from the

western zone became a frontier between the two German States, at least de facto

and exists now, though in a much stronger physical senée, due to the barriers

erected there. While the FRG eventuslly recognised the GDR, albeit, it claimed,
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as another but not foreign State, both prior to and since this act it has ¢arried
out ¢certain practicél measures designed to support its view that the border is not
an inter-State border in the full legal sense. This is also related to the question
of the status of EIRG and GDR as States. With regard to the European Community,
when West Germany became a party to the Treatyof Rc:me,l‘i certain provision
was made with regérd to trade between the two German territories, in the
Pratocol on German Internal Trade and connected problems.15 This Protocol
was signed by all six Member States, and, "by c¢ommon accord of the Member

States shall form an integral part ...." of the EEC Treaty.l’s

This Protocol indicates that the inner-German border, for the purposes of the
EEC, was considered as having a character different from other borders of

Member States. It states:

“Since trade between the German territories subject to the Basic Law
for the Federal Republic of Germany and the German territory in
which the Basic Law does not apply is a part of German internal trade,
the spplication of this Treaty in Germany feqmres no change in the

treatment currently accorded this wade."17

The effect of this is to creste a substentive difference, for certain trade
purposes, between the FRG-GDR border, and the FRG's borders with other States
which are or were not part of the EEC, for example, Austria, Switzerland and
 Czechoslovakia 18 The provisions of the Protocol have the effect of attributing
to internal-German trade the status of non-inter-State trade, with the resulting

economic repercussions. If the GDR ("the Germen territories in which the Basic
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Law does not apply”) were, for the purposes of the Treaty of Rome, to be
regarded as a non-Member State, without its possible link with the FRG. then
trade between the FRG and GDR would be subject to the same regpulations as trade
between other Member and Hon—Member States. Goods produced by thé GDR and
exported to the ERG are thereby given an advantage over goods exported to the

FRG from other non-EEC territories.

The Protocol is evidence that the FRG cofisidered its common border with the
GDR to be different from its other borders, that there is some connection
between the two Germen States which would permit an agreement to give
special treatment to Germen goods orossing that frontier. In addition, the
Protocol itself makes the frontier different, since it attempts to modify the
effects of the Ireaty; albeit for very limited purposes. Theréfnre, for ﬁm‘poses
of European Community law, the inner-German border, while still definitely a
frontier, has a different status from sll other frontiers. The GDR is not part of
the EEC, so the inner-German frontier is not the same as, for example, that
between France and West Germany. On the other hand, the border is, for
purposes of ¢certain EEC trade, less divisive than the border between the FRG and

its other neighbours which are not Member States.

Why was this particular frontier accorded this particular status? The answer
is that West Germany maintained in 1957 that there was still only one Germany
and that it {(the FRG) was representing that Germany. While effect could not be
given to its laws, including its Basic Law, throughout "Germany”, provision

could be made in certain fields for maintenance of the concept of one Germany.
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Thus, inner-German trade was not to be regarded as affected by the EEC Treaty
suwch as to render it lisble to the duties levied on other trade with non-EEC

territc;ries.lg

}‘hé significance of the Protocol should not be over-estimated. It shows that
the border was treated in a unique fashion; nevertheless the differences are
limited and the meaning of the Protocol has been discussed in the ¢ase law of
the European Court of Justice. In the Swine Bellies Casezo, the Plantiffs had
contended that the Protocol had the effect of attributing to goods imported from
{he GDR into FRG the character of goods originating in an EEC country. This
view was challenged, both by the Federal German Government and the
European Commission. The Court held, inter alig, that the Protocol 4id not treat
the GDR as part of the EEC or give goods produced therein the status of EEC
products. It mérel’sf permitted the FRG to continue to allow goods from the GDR to

circulate freely in the IRG without pavment of customs duties.

Thus, it ‘wos made very c¢lear that the inner-German ffontier exists with
regard to the European Community, but that the normsl restrictions which

would otherwise apply had been partially amended by the Protocol. According

1o the judgment in the Swine Bellies Case, "a special system was applied to the
GDR which was tre:ated neither as a Member State nor a third country.” The fact
that European Cummxmit? law accords this unusual status to the GDR, and that
the inner-German border is accorded a separate status for limited purposes, is a
symptom of the policy of the West Germans, that the GDR is not a foreign State.

Even in 1972, when the FRG had already recognized the GDR as a separate State,
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this theory was msintained?l and the FRG continues to refuse to establish full
diplomatic relations with the GDR. The opinion of Judge Reischl sﬁpports the
notion that the Protocol is a consequence of FRG policy with regard to the

German question:

"Its sole function is - and this leads certainly to a restrictive inter-
pretation - ta provide for the special relationship between the ERG
and the GDR, that is, to avoid the division of Germany being deepened
by the application of Community law to German internal trade "22
The inner-German border, which initially had .been a demarcation line
between the zones of occupation in Germany, has acquired in practice the
attributes of a frontier between States. In fact, it is extraordinarily well defined
and demarcated, at least on the GDR side. This is because, ﬁfst of all, the GDR
having striven for nearly twenty five years to obtain recognition by the
international community {other then the Soviet-bloc States), seemed 10 go to
exaggerated lengths to display its sepérate statehood. Secondly, while the GDR
strived to achieve legitimacy, the FRG sought to encourage the maintenance of a
sense of national unity in both German States. This was done through political
means and legal. [for example, maps would depict Germany as one State,
including East Prussia.zg As for legal means, the Grundgesetz obliged the
Federal Government 10 adopt policies which would not harm the chances of

bringing about German unity.

In Article 116, the Grundgesetz defines as German for the purposes of the

Constitution inter slia all those who possess German citizenship. This
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particular law has caused friction between the two German States, since it had
the effect that citizens of the GDR and IRG are German citizens alike 2% and
possess the same rights and duties. This is one of the main feasons for the
strong fortification on the GDR side of the border, and may be regarded as
recognition by the GDR {though not for purposes of public international law) of
the unique nature of its border with the ERG. Itisjust bécause its citizens enjoy
50 mam' rights in the Federal Republic (in particular, as German citizens, the
right of permanent residence there), that the GDR has sought to exercise
complete control over movement between the two States. By this is not meant
legal controls - since GDR citizens have the right to a passport, theoretically
they may travel in the West. In any case, the GDR uses other justifications to
refuse permission for official travel to the West. The type of control considered
here is physical control. since persons living in the GDR are liable to ignore
laws with regard to foreign travel if not physically restrained. Thus the border
is protected from viclation by fences, walls, armed guards, minefields, automatic
firing devices, guard dogs, trip wires and electric fences, a protection the
efficacy of which is being steadily improved.25 The desire to prevent violation
from within of its border with West Germany is practical acknowledzement that

a special situation exists.

It has been seen that the FRG-GDR border emerged despite the expressed
intentions of the Occupying Powers 1o maintain one German State. As joint
control over Germany and Berlin ¢eased, the two German States came into

~ existence and, with them, the de facto border, which has graduslly come to

acquire the character of permanence with the acceptance of two German States
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and the reference in international agreements to the border, both specifically
and in more general terms. Until the Federal Republic embarked on its
Ostpolitik in the late 1960°s, there wes no question of any West German
recognition of the GDR and therefore the inner-Germsan border was nhot a
subject for discussion. However, as the two States drew nearer to contacts at
State level, it was clear thﬁt for the Ostpolitik to achieve its aims, there would
have to be some concession towards the GDR. For that State, its primery aim was
to achieve international legitimacy through recognition by States which
hitherto had withheld it, in particular the Federal Republic. This involved
recognition, not only of the GDR, but of the GDR within its present existing
borders. Thus, the GDR suggested as Article II of its Draft Treaty on the
Establishment of Equal Relations Between the GDR and the FRG of 17 December
1969:

"The parties to the treaty mutually recognise their present territorial
holding within the existing borders and the invidability thereof.
They recognise the borders in Europe fixed as a result of World War 11,
in particular those between the German Democratic Republic and the
Federal Republic of Germaniy as well as the frontier on the 0der and
Neisse between the German Democratic Republic and the People’s

Republic of Poland."26

The treaty which was eventually ratified by the FRG and GDR with regard to
their mutual relations, which will be discussed later, differed substantially from

the Draft submitted by the East Germans. Article I, quoted above, as well as the
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rest of the treaty, amount to a summary of GDR foreign policy with regard to the
German question as a whole {including Berlin, or rather, West Berlin), and as
such was bound to be unacceptable 1o the federal éepublic. However, the Draft
Treaty is worthy of attention, simply because it allows us to see the priorities of

the GDR in the conduct of its relations with the FRG.

The frontier did finally sppear in a treaty with a Western State when the FRG
and the Soviet Union sigﬁed the Moscow Treaty on 12 August 1970 27 Ithad been
mentioned in earlier valid international documents, as opposed to draft treaties
and sgreements, but these in'ml?ed only the socialist States, which had already
recognized the GDR within its existing frontiers. Thus the GDR and the Soviet
Union in 1964 could "solemnly declare that the integrity of the state frontiers of
the GDR is one of the basic factors of European security. They confirm their
firm determination jointly to guarantee the inviolability of these frontiers in
accordance with the Warsaw Treaty of friendship, co-operation and mutual
assistance."28 Furthermorte, in 1967, the Communist Declaration on European
Peace and Security called for "recognition of the inviolability of the present
European frontiers especially those on the Oder and the Neisse. as well as the
frontiers between the two German States ...."2 This Declaration ¢could only have
been directed at Western States, given that the socislist States had already
recognized the inviolability of the frontiers in questionn. It should be noted that
these instruments did not actually refer to recognition of frontiers, but rather
the guarantee of their inviolability, which in eastern Europe however has been

interpreted as the prohibition also of peaceful change of frontiers.

The FRG-Soviet Treaty was the first one involving a Western State, in which
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the inner-German frontier was accorded the same status as other European
frontiers. In Article 3 the parties declare that they regard the frontiers of all
States in Europe a5 inviolable, "including the 0der-Neisse line which fcifms the
Western frcntief of the People's Republic of Poland and the frontier between
the ERG and the GDR." These two frontiers were deliberately named, so
removing any doubts that they are included within the ambit of the Article. The
inner-German border is referred to here in a section dealing with all States in
Europe. The ERG ratified this treaty. Therefore, it not only recognized that the
GDR was one of the States in Europe, it made a declaration that the GDR's
frontiers actually exist. This might seém 1o be obvious to anyone who has ever
travelled from one German State to the other; ﬁevertheless it was significant
that the Federal Republic now stated that the GDR actually existed within its
frontiers - a substantial shift from the times when it insisted that there weas
only one Germany. This Treaty is relevant to ani evaluation of the legal status of
the border. Apart from showing a change in the policy of the Federal Republic,
the frontier is ¢lassed along with all other European frontiers as being subject
t0 certain conditions - that is, they are inviolsble. The parties also declared that
they have no territorial claims sgainst anvbody, nor would they assert such

claims in future. {(Article 3). If this is taken slong with the commitment to

inviolability of frontiers, then it makes the GDR's frontiers more secure, in that
they are being guaranteed in treaty form by its "protector”, the USSR, and the
main source of its insecurity, the Federal Republic. Nevertheless, the treaty
does not limit the sbility of the parties to alter their frontiers by peaceful means
and therefore, peaceful alteration of the inner-German border even to the
- extent of its total removal, is not thereby prohibited. This was made clear by the

Federal Republicin aLetter?0 to the USSR, which stated:
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“this Treaty does not conflict with the political objective of the FRG
to work for a state of peace in Europe in which the German nation

will recover its unity in free self-determination.”

Thus by 1970, although it had still not achieved recognition by the
non-communist world, the GDR, within the borders which head always

surrounded it, was slowly but surely coming to be accepted as a German State.

{(iii} The Basic Treaty

It has been said that “The Treaty, by which the Parties sgree to develop
normal, good-neighbourly relations, shows the complete singularity and
sbnormality of the German situation in every prcnvisison."31 In fact, relations
between the two States are hardly normal, eithér in the practical or the legal
senise; with their common border being one of the most heavily fortified in the
world, with private contacts between the two States being on the whole
one-way from '\Ivfesft to East Germany (thisﬁ in itself being a reflection of the
uniique legal situation). In the legal sense, one party, the Federal Republic,
claims that the other is not even a foreign State 32 1t is difficult to conceive of a
more abnormal theory in the post-colonial era. If intra-German relations are
"normal”, what consequences does this have for the relationship between the
Federal Republic and all other States which are definitely foreign to it?33
Perhaps they are supranormal. From the GDR perspectivé, relations with the
ERG are normal, in that it regards West Germany as & foreign State, like any

other State.

However, the Basic Treaty (Grund*martrag}34 cah be seen as an attempt by the
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two German States to put their mutual relations on as normal a basis as possible,
given their differing stances towards many legal issues, which are reflected in

the text of the treaty.

In the treaty itself, there is a genersl statement about inviolability of
frontiers and respect for the territorial integrity and sovereignty of all Stateé
in Europe within their present frontiers being a basic condition for peace
{Preamble). This is interesting for the fac; that inviclability of frontiers and
respect for territorial integrity and sovereignty are trested as part of one

condition, rather than ss separate elements. In Article 3, paragraph 2:

"They reaffirm the inviolability now and in the future of the frontier
existing between them and undertake fully to respect each other's

territorial integrity.”

This is the only place in the Treaty where the inner-German border is actually
mentioned?® In fact, the Federal Republic agreed to no more in Article 3,

parazraph 2 of the Grundvertrag than it did in Article 3 of the Moscow l‘reat?,%

in which it also promised that it regarded its border with the GDR as inviolable.
The GDR-FRG Basic Treaty was sighed at a time3’ when the Moscow Treaty was
glready raﬁﬁed - thus there ¢an be no doubt about the formal commitment of
West Germany to the inviolability of its border with the GDR. The Basic Treaty is
not the first treaty to have been concluded directly between the two German
States - bilateral agreements at State level had already been ‘concluded with
regard to traffic ﬂcnmstilczrnss’hg - but it is the first treaty between the two States
which attempted to establish the basis of a practical relationship between the

two States on a general level.-
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Thus far, it has been seen that, in comparison '#ith the Oder-Neisse frontier,
there has been little controversy as to where the inner-German frontier ought
to be situated. Where the frontier is mentioned, it hes been in terms of its
inviolability - but not in terms of recognition of the frontier as it exists, which
characterizes the discussion of the Oder-Heisse line. As stated at the beginning
of this c¢hapter, there is no doubt about the situation on the ground of the
GDR-ERG border,‘ but the legal problem arises in éonnection with the question
whether the border should exist at all, and this in turn depends upon the legal
status of the GDR and FRG. In contrast, while doubts‘ were discussed about the
geography of the Polish—Germanj'border, it has not been seriously suggested
that it should not exist at all. However, vit is precisely such doubts which have
been raised about the inner-German border, usually in the context of debate on
the status of the two German States. Much of the discussion is to be found within
the West German legal system, and is therefore. of limited value to a discussion
about the international legal status of the border. But the practice of the Four
Powers, which ultimately have the retained authority to decide on the frontiers
of "Germany”, and the practice of the two German States, both with regard to
their own status and that of "Germany”, do enable the drawing of conclusions
about the legal status of the GDR-I:‘RG border. The study so far has revealed more
about certain characteristics of this border than its actual legal nature, which
can only be ascertained by a study of the status of the two German States and

Germany, if it exists.

As far as the Four Powers are concerned, the origin of their authority with

regard to Germany as a whole is to be found in the instruments drawn up by
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them in 1944 and 1945. The actual assumption of authority is in the declaration
of the Allies with regard 1o the defeat of Germanv39, while the methods of
exer<ise of that authority exist in various documents, perhaps most notably, and

of greatest significance, the Potsdam Agreement fiD

When the two German States came into being in 1949, énd when they gained
their full independence {subject to certain reserved rights of the Occupying
Powers) in the mid-1950's, & number of statements of policy were made by the
Four Powers, and tresties were entered into with the Germen States, which

purported to define the relations inter se of the States concerned and, to some

extent, 1o address themselves to the German question. These instruments are
still in existence, and there have been no further Four-Power sgreements with
regard to Germanvy's legal status since. The States concerned have issued
statements of policy and have concluded bilateral treaties, and these are of some
value {for example, the Moscow Treaty between USSR and FRG) in any
evaluation of Germany’s present legal status. However, the two German States
{relatively) recently concluded the Grimdvertrag, which is in force, and events
surrounding the conclusion of this treaty give a clear picture of the West
German position with regard to the status of Germany and the inner-German
frontier. We shall therefore anslyse the legal positions of the two German
States and comgpare these with the policies of the Four Powers. From this study,
it is hoped to establish to what extent, if any, "Germany” still exists and, if so,
within which borders. Second, the meaning of "Germany” will be ¢larified - is

it simply two German States, the GDR and ERG, or is there another entity?

{iv) The Ruling of the Federal Constitutional Court

Prior to the ratification by the Federal Republicof the Grundvertrag, the
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B&varian State Government applied'to the Federal Constitutional Court for a
declaration that the Federal law éoncerning the Treaty was not compatible with
the Grundgesetz and was consequently void 3! The Federal Government applied
to the same court for a declaration that the law in question was compatible with
the Grundgesetz. Thisr was an attempt to halt the process of entering into force -
of the treaty and was not apparently Without precedent in the Federal
Republic.42 The Court deéided that the law, and therefore the treaty itself, was
compatible with the Grundeesetz. - Itz decision was unanimous. However, the
Court alzo held that the treaty could only be compatible with the Bssic law, in
the context of that ¢ase, if the interpretation given by the Coﬁrt to the treaty
was accepted. This is of importance because the Court’s decisions atre binding
for all federal and State authorities??; and therefore the decision, which finds
- the Grundvertrag and the Grundgeselz compatible, but only according to the
Court's interpretation, may bind the Federal Government and may therefore be
taken as a statement of West German policy with regard to the legal status of the

two German States, and the other related issues discussed by the Court.

The particular interpretation to which the Court resorted in order to achieve
consistency in the various aspects of its decision is not on the face of it easily
acceptable, except perhaps for the Federal Government, which must have been
relieved to have overcome et aﬁother hurdle in the désxelopmem and

advancement of its Ostpolitik. The Court addressed itself directly to the border

between the two States, and concluded that there are borders ‘of different legal
qualit‘sr‘i‘i - a statement with which this writer agrees. Had the Court left it at
that, it would not have revealed as much of its reasoning with regard to the
Basic Treaty, but neither would the Court have developed its theory to this

fascinating conclusion:
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“For the question whether recognition of the border between the two
states as a state border is compatible with the Basic Law, it is decisive
to qualify it as a constitutional border between two states whose
"peculiarity” it is that they exist on the foundation of the still existing
state “Germany as a whole”, hence to treat it as a constitutional border

similar to those running between the Lander of the FRG."$

From the wording used, it is clear that the Court was treating the inner-German
border as similar to a border running between West German Lander in the legal,
as opposed to factual sense. Whether it is permissible simply to distinguish
between the legal and practical circumstances of a border, in order to ignore
one or the other, when this happens to be nhecessary to meke a theory
applicable, was not discussed by the Court. In this instance, to compare the
inner-German frontier with an inner-West German Land frontier as they exist
in reality would not be credible. Itis not possible for the inner-German border
to be ¢rossed without formality, as it is within West Germany - this is a factual
difference which highlights the dissimilarities of the frontiers concerned.
Moreover, this factusl difference has its origin in law - now, according to the
GDR, it is an inter-State frontier, in common with the frontiers between, on the
one hand, the GDR, and on the other, Poland and Czechoslovekia. However, pfior
to the existence of East and West Germany, the line dividing the Soviet zone of
occupation from the other zones was an inter-zonal frontier, and as such was

- still different from the inter-Land border.

In other words, the comparison made by the Federsl Constitutional Court
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cannot be intended to apply to the manner in which the frontiers operate in
fact. The Court refers to a "constitutional border”, similar to those running

between the Lander of the FRG. The first problem with this is the word similar.

Does it mean that the border is the same? Presumably not, as it would be much
less ambiguous tosayso. It can mean that the two types of frontier ha?e some
characteristics in common - but if this be the ¢ase, how are the frontiers similar
to each other, ahd in which ways do they differ? According to the Basic Treaty,

Article 3, the two States:

“...reaffirm the inviolability now and in the future of the frontier
existing between them and undertake fully to respect each other's

territorial integrity.”

Here the Federal Republic has élearl'f recognized that its border with the GDR is
"inviolable” - a word found generally only in treaties dealing with
international frontiers 3 Yet thereisno suggestion that the West German land
frontiers are inviolable. Who is to violate them {(for the purposes of
international law)? If a foreigh army is to invade the FRG, any violation will
occur when the national frontier of that State has been <¢rossed, and any
advance across a Land as opposed to State, border will be a continuation of the
violation of the State frontier. This may be viewed from another perspective. If
the West German army holds manoeuvres within West Germany, and during that
event that army should deliberately c<ross the Land border from
Baden-Wurttemburg into Bavaria, this will be a lawful act under international

law. If, without the permission of the GDR authorities, the same army ¢rosses
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the State frontier from Bavariain the Federal Republic to the GDR, a violation of
the GDR frontier will have occurred in contravention, not only of the
Grundvertrag, but also the Helsinki Final Act and Article 2 {4) of the Charter of
the United Nations 37 This shows how the similérit‘g&r of the frontiers ¢laimed by
the Court can be strained. However, the Court attempted to answer just this type
of criticizm by maintaining that the border may be regarded as similar to & Land
frontier, because the two States “exist on the foundation of the still existing
State "Germany &5 a whole".."4® In other wards, the Court considered that,
despite the differences between the two kinds of frontier which it ¢laimed to be
similar, they could be regarded as possessing common characteristics as a
consequence of what the Court saw as their joint, single foundation - the
still-existing all German State. Indeed, if the two States have so much to connect
them, ¢an they declare their common frontier to be inviolable? The Court seems
to say that, for some purposes, it will attribute international characteristics to
the inner-German frontier in the Treaty with the GDR; on the other hand, this
may cause difficulties in maintaining consistency between certain obligations,
as undertaken in the_Grundvertrsg, to the GDR, and the FRG Grundeesetz, which
restricts the freedom of action of the Federal Government inn the aims which it
must or may pursue'with regard to the whole of Germany. In order therefore to
maintain its legal position with regard to the whole of Germany, it chooses to
attribute a peculiar legal status to the border which the FRG shares with its
treaty partner, being aware that the partner. will not sgree with this

interpretation of status.

The Court’s interpretation is clever, if only because it is difficult to dispute
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this interpretation in terms purely of the Grundvertrag. If one criticizes the
Court for accepting the provisions of the treaty, including the inviolability of
the inner-German frontier, while simultaneously it describes the frontier as
being similar to a West German Land frontier, the Court can simply retort that
everything is consistent if its interpretation is accepted. Thus it is immediately
necessary to consider whether Germany as a whole still exists {as the Court
maintains), and if it does so, whether the GDR stands in the relationship to West
Germany through its assumed connection with the all-German State. But whete
is this sll-German State? What is its population; where are its borders; where
does its government have its seat of power? One more problem, of course, is that
the GDR totally rejects any possibility of its having some constitutional
connection with the Federal Republic and, for that matter, with the all-German
State. One of the peculiar features of the Basic Treaty is the statement by the
parﬁes that, failing to sgree on certain questions, they nevertheless sgree to
disagree:49

"Proceeding from the historical facts and without prejudice to the
different views of the Federal Republic of Germany snd the

German Democtratic Republic on fundamental questions, including the

national question ...." (Preamble).

The judgment of the Court, in order to make sense, must be read ss a whole,
and this means accepting the interpretation of the Court of the legal status of
the FRG-GDR border. For purposes of West German municipal law alone, this
may be feasible. However, this does not mean that the border must be regarded

under international law as similar in status to a West German Land border. The
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Court itself admitted that the GDR and FRG are States under international law, yet
declined to recogni_ze their ¢common border as a State border in the normal
sense. Does internstional law recognize, even if only with regard to the
inner-German torder, the concept of afrontier between two States which may

in law have a status similar to that of a West German Land frontier?

One weakness of the s.f'guments put forward by the Court as its judgment is
that, should certain elements of the judgment be shown to be erroneous for the
purposes of international law then the whole judgment will be open to question.
If the conclusion‘ is reached that the frontier separating the GDR from FRG is
not, in law, similar to a Land frontier within the latter State, due to the
non-existence of the all-German State, then the Court’s views will be without
foundation. Indeed, in the view of this writer, a great weskness of the judgment
is this equation of the Land ﬁnd State border; even ignoring the factusl
differences which demean the credibility of such a comparison, the sgreement
by the Parties that the border is inviolable is evidence that there are legsl
dissimilarities in statué. It iz no answer to show that the Court only judged these
borders to be "similar”, on the particular tasis of the still existing German State;
the Court was putting forward a theory, while the concept of inviolability,
applying to the same torder {in the Grundvertrag). and to that border plus
other borders of an indisputsbly international character (in the Moscow
Treaty), is no mere theory. It is found in the above-mentioned treaties, ratified

by, inter alig, the Federal Republic of Germany.

Is the FRG-GDR border an inter-State border? The Court c¢lassified it as a

border between States-C Why should the wording have been so cumbersome?
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The Court may have used this peculiar mrding in order to imply that there was
some difference between this frontier and others. It described the difference of
this border by qualifving its ¢lassification, with the evaluation that the border
exists on the all-German foundation. If it is a border between States, or an
inter-State border (if that is something else), how ¢an it be similar to a Land
border? According to the Court, the unique circumstances of "Germany”, from
the legal perspective, c¢an permit such aﬁparem contradictions and
inconsistencies. In the view of this writer, to ¢laim for the purposes of
internationsl law that any inconsistency or contradiction in this field can be
expiained by resorting to the "unique circumstances” justification, is to avoid
the issue. This ma?have been, albeit regrettably, permissible on the part of the
IRG }and GDR when, in the Basic Treaty, they sgreed to dis;st,grts*f:.-r'f‘1 This was
after all the only apparent means of achieving substantive progress in their
mutual relations. It is not acceptable that a national Court should seek to square
circles and deflect criticism by attributing its constitutional (in ‘terms of the
West German constitution) gymnastics to the, sic, special circumstances of
Germany. If this be accepted, itis atacit admission that the situation in central
. Europe is tantamount to a legal impasse, and that all the treaties of the early .
1970°s discussed in this thesis are of minor significance for the permanent
situation in Europe. In addition, it would constitute a denial of potential for the
international legal development of the territorial question in Europe and a
block to further efforts in this area. The alternative is to establish, according to
international law, the status of the two German States and their frontiers and
the extent to which, if at all, "Germany” exists. This does not constitute an

assertion that the unique circumstances of Germany should be ignored: where
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relevant, the peculisr legal charsacteristics must be taken into account;
otherwise, the problems which exist will not avail themselves of any solutions;
but nor must these unique circumstances be invoked as a justification for
avoiding a legal conslusion which for some may, politically, be inconvenient.

International 1aw iz not restricted in its scope by the Grundeesetz.

{v) The Position of the GDB

The GDR it must be stressed does not ac¢épt the judgment of the Federal
Constitutional Court concerning the status of its western frontier. The position
of the GDR was that the two German States were separate States with no more in
common, legally, than with anjr other States. In the 1969 Draft Treaty on the
Establishment of Equal Relations between the GDR and IRG, proposed by the

GDR, Article | provided, in part:

“The parties to the treaty agree to the establishment of normal equal
relat_ions ..... Theit mutual relations are based in particular on the
principles of sovereign equality, territorial integrity, inviolability

of state frontiers ..." 52

This was perhaps an expression of the GDR's ideal position vis-a-vis the German
question (ie. that basically, there is no German question), but it gives an
indication of that country's attitude towards its western border, showing its
belief that the border was nio different legally from other borders, given that
the two entities separated by the disputed line were, if the treaty be adopted,
typical State subjects of international law being bound by the same principles

as othet States.
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The sttitude of the GDR was repeated, in foreign policy terms, by Erich

Honecker in aspeech given in 1971

"3. The GDR declares its readiness to eétablish normal diplomatic
relations with all States. We proceed in this from the basis of equal
rights for all States and are guided by the natux_'al principle that
every State respects the sovereignty of the GDR in the same way a8
the GDR for its part fully respects the sovereignty of other States.
4. The GDR further advocates the establishment of normal relations

in conformity with the rules of international law with the ERG also...">3

The fact that the Federal Republic is here singled out might lead the reader to
coniclude that that country was actually being accorded special sttention,
perhaps inconsistent with the claim that the GDR regards it simply as another
State. However, it is suggested that a more sccurate interpretation is that
Honecker was simply emphasizing that the Federal Republic was included in fhe
ambit of those States with which the GDR was prepared to establish normal
relstions. The implications behind having normal relations with West Germany

included attaching to their common border the label "inter-State frontier”.

The Federal Republic does seem to recognize the GDR's western frontier in

the Grundvertrag. In Article 3, para 2, it is provided that the parties

"..affirm the inviolability now and in the future of the torder
existing between them and undertake fully to respect their

territorial integrit‘sr."-r)‘i
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The concept of inviolability of ffontiers has long been regarded by the socialist
States and socialist international law?ersljs as one of the principles of
international law, applying in relations between States and hes appeared in
treaties involving Western States {such as the German eastern treaties) and in
international agreements (for example, the Helsinki Final Act). Respect for
territorial imegritvs‘s is sufficiently important to be one of the obligations in

Article 2 {4) of the United Nations Charter:

"All Members shall refrain in their international relations from
|
the threat or use of force against the territorial integrity ... of any

state.”

This provision is binding upon almost every State due to the fact that most
States are members of the United Nations. Moreaver; the prohibition of the
threat or use of force, and, insofar &s it is protected by this prohibition, the
associated protection of territorial integrity, i# probably one exsmple of jus
cogens 7 More recently, the respect for territorial integrity has been declared

a principle of international law by the General Assembly.'-:’s

Given the clear expression of these concepts in the Grundvertirag and
therefore their endorsement by the parties as rules governing their mutusl
relations, and taking into account the established nature of these rules ag rules
of international law and their use with regad'd to State frontiers and territory, it
must be concluded that the Federal Republic regards and accepts the GDR

territory, and the frontier of that territory where it meets the Federal Republic,
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as being governed by the same rules of international law as other territories

and frontiers and, despite its reservations, treats it as an inter-State frontier.

{vi) Assessmentof the ERGGDR Frontier after 1973.

There would appear to be a widely held view that the border iz to be regarded
as being governed by international law, and therefur_e in this sense the GDR has
been successful in attempting to gain recognition of the international
character of the frontier by the Federal Republic. Amdng West Germans,
however, opinions vary. Geck, for example, in summarizing the provisions of

the Grundvertrag, notes that it includes "a recognition of territorial
frontiers™® and describes this s "a success of the German Democratic
Republic.“so Erowein writes that even if the border with the GDR is marked as
the inner-German border, nevertheless it should be ¢lear that it possesses an
international law quality;sl githough legal relations may continue to exist
between the two German States and there may be some special relationship, vet
the border is still an international one. Frowein concludes that the
interﬁatinnal legal position concerning the frontier is that it is ‘an
international legal frontier between two independent subjects of international

1aw.82 But it should be noted that even in saying this, he also points out the

peculiarities of the problem.

Blumenwitz adopted a different stance. He describes the Basic Treaty as the
most controversial of the Eastern treaties ¢oncluded by the Federal P:epublic.‘33

He mentions the border provisions contained in Article 3, paragraph 2 of the

treaty, but concludes that, for the GDR, the most important aim in the context of
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the detente and normalisation process wes to become a member of the United
Nations 8% another view, while by no means deﬁ'sfing the special importance to
the GDR of acquiring membership of the UN. nevertheless accords at least
equal status to the policy of obtaining interﬁatioﬁal recognition by the Federal
Republic of its sovereign statehood and all of the consequences flowing
therefrom, with regard for example to borders, citizenship and rf:v.ﬂit“iczafcmn.'5"j
This gives some indication of the diverse opinion in the Federsl Republic on all
aspects of the East-West German legal relationship. Blumenwitz goes on to ¢laim
that the Eastern treaties and the CSCE Final Act contain no guarantee (Garantie)
for the frontiers in central Europe and, in particular, that for the two German
States, there exists no prohibition of addition or accession ignschlussverbot}.sf’
Yet one has to question the intention behind such an sssertion. Few would
disagree that all States have a right to alter their common borders by mutual
consent using peaceful means. This right is expressly mentioned in the CSCE
Final Act, as part of the first of ten principles guiding the relations between the
participating Sta’tesﬁ‘t-wl therefore, regardless of the legal status of that
instrument, it may safety be assumed that none of the participating States
would argue sgainst the validity under international law of such aright - given
that it is ¢lassed as one of the main principles guiding the inter-State relations
and quite separately from the right of States under internationsal law to slter
their frontiers, if they desire, as a mgnifestatiun of sovereignty. It must be
taken into consideration that one of the most important aspects of the Eastern
treaties, for the USSR, Poland and the GDR, was the agreement of the Federal
Republic that the western frontiers of Poland and the GDR were subject to the

rules of international law {even if not recognised by the ERG ss international
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frontiers). This egreement of the FRG was intended to contribute to the stability
of these frontiers, and the comment that the treaties and the CSCE Final Act
contain no guarantee, taking into consideration btoth the terms of these
instruments and the conditions in which they were‘ negotiated and finally
agreed upon, suggests either a failure to apply appropriate weight to the
relevant provisions or else an attempt to disregard the true nature of the
treaties. Eoth the treaties and the Final Act are concerned with establishing
some basiz or foundation for the future relations between the participating
States. One of the essential components of that foundation is the acceptance of
frontiers and the strengthening of their security. Thus to assert that they
contain no guarantee for the existing frontiers is to undermine the whole basis
of these instruments: while they explicitly or implicitly acknowledge the right ‘
of all States to change their borders, they nevertheless at the same time attempt
td establish a sound basis - & guarantee, perhaps - for the present and future
stability. It is accordingly the view of this writer that the Esstern tresties and
the CSCE Final Act Jo provide, subject to the right to alter borders by peaceful
means and under mutusl sagreement, some guaranee for the present borders in
central Europe, since they contaiﬁ expressions of consent to certain frontiers
by States which previously had withheld their sgreement or approval; and
because to say that they contein no guarantee, iz to undermine these
agreements as a whole. This need for stability and security has been
acknowledged and recognized even by Chancellors of the Federal Republic. In
1966, Kiesinger, while stressing the necessity to achieve a final settlement of
boundaries with afeuniﬁed Germany, still felt able to mention the Polish need

for greater security:
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"Large sectors of the German people very much want reconciliation
with Poland whose sorrom history we have not forgotten and whose
desire ultimately to live in a territory with secure boundaries we novw,
in view of the present lot of our own divided people, understand

better than in former times ... ~68

Chancellor Kohl has also emphasized, in the context of a debate oh the Federal
Republic’s relations with its neighbouring States to the east, that the borders of
all States in Europe are inviolable. Concerning in particular the Warsaw Tresaty,
Kohl stressed that the Federal Republic remained committed to the treaty in its
full sense 59 Itis difficult to find in Kiesinger's statement the sentiment which
would serve to deny from the future treaties, as Blumenwitz seeks' to do, the
securitsr sought; while Kohl makes it ¢lear that the Federal Republic does adhere
to the Warsaw Treaty in full, including therefore those parts which attempt to

give stability to the Oder-Neisse line.

In the context of the Grundvertrag, the phrase "of all States in Europe”™ {aller

Stasten in Europa), which is teken from the Preamble of the treaty, may slso

have some special significance for the status of the inner-German border. Ress
notes that the question whether or not the common border of the two Germean
States can be equated with those of all States in Europe in their legal quality,
appears debatable (and not only in light of the judgment of the Federal
Constitutional Court, which begins from the assumption that this border is
subject to niunicipal law)? U Ress continues, however, by saying that the

equation of the FRG -GDR border with those of all other States in Europe, which
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occurs in the Preamble, implies the interpretation that this particular border,
and not only those of both States with third States, is to be regarded as a matter
of international law./! By including this c¢lause in the Preamble, the Parties, it
is argued, showed their will to regard the existing demarcation line as a State
frontier. % Thus, 'despite the differing legal positions with regard to the
German question, provision for which is made in the Treaty, the two States have
recognized their common border as a State frontier. This writer agrees with the
analysis of Ress with regard to the effect of the Grundvertrag on the status of
the inner-German frottier. Itis consistent with the view expressed above, that
any characterization of the border as similar to one between two Lander of the
Federal Republic, regardless of its velidity under the law of West Germany,
caninot apply to the border for purposes of internstional law. In so far as the
Grundvertrag concerns itself with the frontier between ¥est and East Germany,
it may be regarded as a success for the GDR, in that it amounts to an
achievement of one of its primary policy objectives - the acceptance by the
Eederal Republic that the frontier is a matter of international law, like other
inter-State frontiers, is evidence that the two German States are separate
entities in the same way that any two other States are, usually, separate lezal
entities. In other words, the separateness of the two States, which is &
foundation of the GDR's foreign policy, is highlighted by the border provisions.
On the other hand, the treaty in some way also reflects the policy of the Federal
Republic, of emphasizing the unique nature of the relationship - that, despite
the acknowledged differences, there remain links, even legal ones, between the
two parts of one German nation. Thus, in the Preamble the Parties are described

as:
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“Proceeding from the historical facts and without prejudice to the
differing views of the FRG and the GDR on questions of principle,

including the national question NE

Related to this is Article 9 of the Treaty, in which the Parties agree that the
Treaty does not affect any treaties or agreements previously concluded by them
or concerning them. Thus the full validity of the Potsdam Agreement is
maintained, accofding to the West German interpretation of which there must
still take place & peace settlement involving a reunified Germany, before the
regime in Europe may be regarded as finally settled. It is in this context that the
treaties concluded by the Federal Republic with its eastern neighbours have
been described as a “regime intermediaire."’% Suchan analysis would not find a
sympathetic hearing in the GDR. Although it is true that the Esstern treaties,
whether individuaily or collectively, do not form a substitute for a peace
settlement, they do serve to give nevertheless a settled character to the existing
situation in central Europe. While according to the Fedetal Republic and the
Western Powers a pesce settlement remains outstanding, the requisite
precondition for such a settlement {an all-German Government) does not exist
nor is expectedv to exist in the foreseesble future (ie. as long as Europe is
divided into two blocs). The Eastern treaties, which take account of the existing
geoﬁolitical reslities of central Europe, do serve to establish or to relaunch
relations between the Parties on anew basis, taking account of the war {in the
ERG treaties with Czechoslovakia and Poland) or events which occurred as a
result of the war (in the treaties of the FRG with the Soviet Union and the GDR).
The tresties all have a fundamental character, in that in each case they serve

either as the basis for normalization of relations, the basis for establishment of
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any formal relationship at all, or the redefinition of an existing one. Thus the
treaties are not self—executorvﬁ the? form part of a regime for existing States
-and frontiers which are as permanent and firmly-established as many "normal”™
States. The only difference is that, with regard to central Europe, the Potsdam
Agreement remains in force and, potentislly, may play a role in the future
alteration of the existing frontiers and States. It has already been noted that,
generally, States may alter their own frontiers or even their status as States, as
an expression of their sovereignty. The Potsdam Agreement provides for a
specific framework in which such events might occur. Certainly, the
sovereignty of the two Germa;x States may be limited for certain purposes; itis
also true that the Potsdam Agreement does not constitute an expression of the
sovereign will of Germany. But it does express the will of the UK, USA and USSR,
which at that time had the right under international law to make the decisions

which were taken with regard to Germany.

In taking account of the existing situation in Europe, the Eastern treaties
form a permanent regime for the parties involved. There does remain a formal
possibility of fundamental change (through the realization of certain
provisions of the Potsdam Agreement), which is formally separate from and
independent of these treaties. However, a realistic assessment of the situation
shows consistent development away from the aims of the Potsdam Agreement
tmrfards a regime Whiéh was then unforeseen. In the absence of genivine
possibility of their realization, the relevant provisions of the Potsdam
Agreement, despite persistent and consistent reservation of rights and

obligations, seem toexist only formally. Just as there exists under general
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international law the right to alter frontiers or status, so for the States involved
there remain these additional specific possibilities. But an assessment of the
reality of the situation and abservation of how it has evolved indicates a steady
movement towards the present regime. Nominally, there might always remain
the possibility of change under the conditions specified at Potsdam, while the
"regime intermediaire” becomes ever more firmly entrenched. It will be justas
permanent as other border regimes or States. Is it to be regarded as fatal, that
there exists a specific instrument which may serve ultimately to weaken the
vigbility of the existing system? In other *#nrds, this writer does not dispute
that the Potsdam Agreement remaing in foi*ce and that it may lawfully alter the
regime established or confirmed by the Eastern ireaties, and in this case ohe is
perhaps iustified in calling it a "regime intermediaire”; but despite this
characterization as intermediate, the regime in reslity is as permanent ss most
others and should be regarded as capable of such a degreé of permanency and to
be 'suf‘ficientlv normal as to render the term “intermediaire” misleading. The
regime may be intermediate, but it could be permanent, in which ¢ase it would
be incorrect to define it in this way. Either course may be permanent and
definitive (whether reunifying Germany and organising a peace settlement or
maintaining the existing regime). The difference is that the latter seems to be
subject to the existence or not of the former. This would seem to weaken the
assertion that the present regime actually is not “intermediaire™. Against this
should be considered the strength of the present regime of frontiers and States
in central Eurqpe and the likelihood of it continuing. Moreover, in this context,
one may find the attitude of the USSR to be of value. That State is a Party to the

Potsdam Agreement; itis also aParty tooneof the Eastern Treaties and,
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élthough the contihuing unaffected validity of all tresties or arrangements
- previously concluded by the Parties is explicitly provided fc-r,75 the fact that the
Soviet Union was prepared to enter into such an agreement with the Federal
Republic hardly indicates a desire on the part of the former State to speed up the

performance in full of the Potsdam Agreement.

Clearly it has to be acknowledged that there do exist fundamental
disagreements between concerned States with regsrd to how the situation in
central Europe ought to evolve. The status of the FRG-GDR border in this context
is one of the most confused elements: it may be a hormal international frontier;
it may be a frontier between States which are not foreign to ohe another; it
may form part of aregime intermediaire: these are some of the views expressed
on this matter. Then there is the conclusion of the Federal Constitutional Court,
and this ruling may be of greater value 1o the international lawyer in arriving
at a definition of this frontier for purposes of international law than at first

anticipated.

{vii) The Dual Status of the FRG-GDR Frontier

Although this characterisation by the Federal Constitutional Court of the
inner German frontier as similar to a Land frontier cannot be regarded as
authoritative for purposes of international law, it is nevertheless instructive.
In tact, it is neceszary to ¢lassify the border twice. Firstly, ss the line tetween
- two States, it is prima facie an international frontier, in so far as one Joes not
look beyohd the existence of the two States to the basis of their presence in

central Europe. However, if one then looks at the border'in the German context
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-in light of the continued existence, for ¢certain purposes at lesst, of Germany -
then its character appears to change. In 1945 the line divided the Western
- occupation zones from that of the Soviet Union. But eventuslly, the occupation
regimes were dismantled and so the line could no longer vbe ¢lagsified as an
internal division of occupation zones. However, it is in this father artificial
context that some similarity to the Land frontier must be acknowledged. In so
far as Germany continues 1o exist - in the eves of the Western Powers - then,
with regard to rights and responsibilities relating to Berlin and Germany as a

whole, the "border” is, arguably, comparable with a Lanhd border. But the

significance of this classification lies not in the relationship between West and
IEast Germany, but in the relationship between the UK, USA and France, on the
one hand, and the Soviset Unibn on the other, as the Four Powers responsible for
Germany. For these States, acting in this capacity, the frontier iz not an
international frontier. The Soviet Union, despite maintaining that Germany
does not exist, nevertheless enjoys certain rights and accepts some
responsibilities in this respect, that is, as one of the Four Powers, and takes
advantage of its status in certain situations.’® The border serves to show the ‘
Four Powers where their respective authorities extended to during the period of
occupation; since the occupation regimes no longer operate, its remaining
function is to delimit the former occupation zones for the purposes of the
residual power possessed by the four States. Since the residual power is
concerned with Germany as a whole, the border in this all-German c¢ontext is
for the UK, USA and France, simply that point at which the USSR ¢ould lawfully
exercise supreme autlmritv in Germany, where only that part of the ¢country

was concerned, and where as a consequence their own authority cesses, except
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for all-German matters. The opposite position of course holds true for the Soviet

Union.

In this limited sense, in the context of the still-existing German State only,
the dividing line loses its character as a border and reverts to being an internal
division. This definition is to be distinguished from that of the Federal
Constitutional Court, since that tribunal held that the border couid be compared
to a "Land” border - ie., an internal as opposed to international frontier - in its
role as the frontier between the Federal Republic and the Democratic Republic.
It is suggested that in fact the opposite holds true: the border is indeed an
'interna.tional one in so far as it separstes West from East Germany.
Hevertheless, as the dividing yline in the still-existing German State, it cannot be
an international frontier; in such a situation it may validly be compared to a
Land ffantier, in that both constitute internsl divisions of States (it is vet

another matter whether or not these States actually exist).
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EODTHOTES

1. This definition is subject to various exceptions and modifications. Thus,
certain aspects of State sovereignty may be lawfully exercised outside the
nationsal territory, with lawful consequences. A State's diplomatic missions
abroad have certain privileges which mean that the host State is limited in
the actions which may be taken with regard to the Embassy. Article 22o0f
the Vienna Convention on Diplomatic Relations of 1961 provides, in Para-
graph Dne:

“The premises of the mission shall be inviolable. The agents of the
receiving State may not enter them, except with the consent of the
heead of the mission.”

Most European States agreed in the Helsinki Final Act that their frontiers
are inviolable. In addition, all States have rules or laws governing
immigration by foreigners, so that they may not enter the State lawfully
without permission. The anslogy should not, however, be extended too
far. Had Iran carried out any unauthorized incursions into the territory
of the US4, it is likely that the USA would have responded militarily.

The Iranian invasion and subsequent occupation of the US Embassy
compounid in Tehran brought no military response from the USA,

other than the use of its armed forces in the failed attempt to rescue the
American hostages.

The ILC, commenting on its Draft Articles with regard to the Vietina
Convention, said:

“Among the theories that have exercised an influenhce on the
development of diplomatic privileges and immunities, the
Commission will mention the "extraterritoriality” theory,
according to which the premises of the mission representa
sort of extension of the territory of the sending State.”

1958 YILC, Vol. I, p. 94.

But this is very much alimited extension. The sbove-quoted theory isonly
one mentioned by the Commission, and the Convention itself provides
that its Articles offer "priveleges and immunities” (Preamble). 4 State
does not possess its sovereignty by privelege but by right. Whether by
custom or convention, the position of diplomatic missions and their
staffs is one of privilege and immunity which allows certain sovereign
aspects or functions to exist outside the national territory - butin a
very limited manner for restricted purposes.

Another restriction upon the definition is that the effective sovereignty
of a State may be reduced by the actual control over part of its territory by
another power, such as an internal opposition group or a foreigh army.
While the effective sovereignty does not reach to the State frontier, the
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frontier may, and probably does, continue to exist. An example of this
is the situation of Angola, where latrge aress of territory, controlled by
UNITA, are outside the effective control of the government. That
country’s borders are not regarded as thereby altered.

In addition, the definition may not fit all situations - the frontier may
not be clearly established in the sense of exercise of sovereignty, and it
may be necessary to establish who has sovereignty where a dispute exists;
Max Huber's views, as expresszed in the Island of Palmas Case {(Permenent
Court of Arbitration, 2 R.1.A A 829) are of great importance:

“If, however, no conventional line of sufficient topographical
precision exists or if there are gaps in the frontiers otherwise
established, ot if a conventional line leaves room for doubt, or
if ... the question arises whether a title is valid ergs omnes, the
actual continuous and peaceful display of State functionsisin
case of dispute the sound and natural ¢riterion of territorial

sovereignty.”

Browmlie (Principles of Public International Law, Oxford, (3rded.)
1979, at pp. 127-128) expresses a further modification of

the idea of frontiers limiting sovereignty, in the sense that the
frontier may carry out this function, even though it is not accepted by
all relevant States as the frontier:

“Frontiers which are “de facto”, either because of the absence of
dematrcation or because of the presence of afi unsettied territorial
dispute, may nevertheless be accepted as the legal limit of sovereignty
for some purposes, for example those of ¢ivil or ¢riminad jurisdiction,
nationality law, and the prohibition of unpermitted intrusion with or
without the use of arms.”

{Footnotes omitted).

2. Sovereignty: "By and large the term denotes the legal competence which a
state enjoys in respect of its territory.”
Brownlie, Note 1, supra, at p. 126.

“Sovereignty in the relations between States signifies independence.
Independence in regard to a portion of the globe is the right to
exercise therein, to the exclusion of sty other State, the functions

of a State.”
- Maux Huber in his arbitration in the Island of Palmas Case

In view of the powers retained by the UE, USA, USSR and France with
regard to"Germany as a whole” and the delimitation of its external frontier
at afuture peace conference, there may be questions as to the extent of their
independence. It might be argued that most Warsaw Pact and NATO States
are also less independent because of their commitments to these groups

{or to the Soviet Union and USA); or that Member States of COMECON and

the European Community are, through their commitments to these
organisations, less free in their scope for unilateral action. But there is

an important substantive difference: all commitments assumed or under-
takings made by States with regard to these orgenisations were, at least
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nominsily, voluntary. The States involved may withdraw, should

they wish {cf loosening of ties between France and NAT0). The GDR and
FRG {and Germany, should it exist) are on the other handinvolvedin a
relationship with the Four Powers which is not based on treaty or
agreement, but rather finds its origin in the assumption by the Powers
of supreme authority with regard to Germany. The GDR and ERG
cannot unilaterally suspend the applicability of this suthority.

While in 1954 the three Vestern Powers handed over most of their
authority with regard to the western zones of Germsany to the Federal
Republic, certain rights of the Powers were retained in the relevant
treaty. The FRG cannot, by denouncing the treaty, suspend the

rights of the Powers. This is because, while they are given expression
in the treaty, they do not derive their validity from the treaty, but
from the assumption by the Allies of supreme authority with regard

to Germany in 1945.

3. CMND 1552, Doc.No. 1, p.27.

4. The Morgenthau Plan of 6 September 1944 provided, inter alis, 'for the
conversion of defeated Germany into an agrarian State, and proposed :
the divisionh of Germany.

5. HC.Debates. Vol. 467. col. 1597-1598 (21 July 1949). v
Churchill: ".... the Morgenthau Agreement ... it was initisted by
.President Roosevelt and by me, and it undoubtedly proposed treatment
of Germany which was a harsh treatment, in respect of largely
limiting her to being an sgricultural country. But that was nota
decision taken over the heads of the Cabinet. It was not one that
ever reached the Cabinet. It never reached the Cabinet because
it was only ad referendum: it was disapproved by the State
Department on the onie hand and by my right hon. Friend and
the Foreign Office Committee on the other, and it just dropped
on one side. I must say that it never required a Cabinet negative;
it never had any validity of any sort or kind.

Hevertheless I must say that I do not sgree with this paper, for
which I none the less bear aresponsibility. Ido notagree with it,
but Ican only say that when fighting for life in a fierce struggle
with an enemy I feel quite differently towards him than when that
enemy is beaten to the ground and is suing for mercy.”

Chiurchill had initialled the agreement but changed his mind later, to

the extent of criticizing the Poles for wanting so much of Germany, while
if the Morgenthau Plan had been put into operation, it would have caused
enormous changes in the character of Germany.

Further, it has been suggested* that the Morgenthau Plan could be seen
in many of its aspects in the Directive of the United States Joint Chiefs
of Staff to the Commander-in-Chief of the US Forces of Occupation re-
garding the Military Government of Germany (JCS 1067, Documents

on Germany under Occupation 1945-1954, p. 13).

*Hubatsch (ed.): The German Question, New York, 1967 at p.19.

6. Documents on British Policy Overseas. (19584).
Series 1, Vol. 1, 1945, Doc. No. 603.
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7. PartIl, 49 (iv).
8. Potsdam Protocol, PartI1, A1,

9. CMND 1552, DocNo. 2, p. 29.
CMND 1552, No. 4, p. 34 - The Yalta Agreement, where it was sgreed that
azone of occupation be allotted to Erance.

10. CHIND 1552, Doc. No. 12, p. 45.

11. R. v. Bottrill, ex parte Kuechenmeister
{1946} 1 A1 ER 635.

12. This was the policy known as the Hallstein Doctrine.

13. Extract from Policy Statement by Brandt to the Bundestag.
28 October 1969
CHIND 6201. Doc. No. 104, p. 204.

14. The Treaty of Rome, ¢reating the European Economic Community, was signed
in 1957. The FRG iz one of the origingl six Member States.

15. Treaties establishing the European Communities, pp 429-431.
Office for Official Publications of the European Communities (1973).

16. EEC Treaty, Article 239.
17. Protocol on German Internal Trade, Paragraph 1.

18. It is necessary to distinguish here between common borders of EEC Member
States, which were for purposes of EEC trade, especially in the form of free
movement of goods and persons, modified by the Treaty of Rome, and
borders between Member States and Non-Member States. It is in the context
of treatment of borders with regard to Non-Member States that the GDR-FRG
border is considered.

19. The IRG legislation includes many cases of provision for GDR citizens as if
they were not foreigners, such as the FRG law on citizenship.

20. Norddeutsches Vieh-Und Vieischkontor GMBH v Hauptzollamt-Ausfuhrer-
stattung, Hamburg-Jonas.
“{Swine Bellies Case}, No. 14/74.
1974 EC.J. Reports 899,

21. During the ratification procedure of the GDR-FRG Basic Treaty, the Federal
Government insisted that the two states were not foreighn to each other. This
view is not shared by the GDR.

22. Note 20, supra. at p. 913.

23. This policy was developed to the extent of weather forecasts for "East
Prussia” being broadcast.
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25"

26.

21.

Z8.

29.

30.

4.
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The citizenship law in force in the Federal Republic is the citizenship law of
1913. Thus, reference is not made as such to ERG and GDR. The law has been
much amended, especially during and after the Hitler dictstorship, but has
the effect of creating one German <¢itizenship, which applies to Germans
born in GDR as well as FRG.

..... anew border fence (is) being erected behind the old one which experts
say is virtually impossible to scale.
The 10 ft. high electrically charged barricade is set back some 500 vards
from the main fence and consists of metal railings with razor-sharp edges
designed to cut the hands of anyone attempting to climb it ...”
The Times, 28/3/84 - "E. Germans build electric fence.”

Doeker, Bruckner: The Federal Republic of Germany and the German
Democratic Republic in Internationsl Relations, Vol. I, Dobbs Ferry,
N.Y.{1979), at p. 371.

19709 ILM 1026-1027.

Treaty of Friendship, Mutual Assistance and Cooperation between the USSR
and GDR, 12 June 1964, Article 4, CMND 6201, Doc. No. 46, p. 107.

Declaration on European Peace and Security issued at the Karlovy Vary
Communist Conference, 26 April 1967.

Letter concerning German Reunification from the West German Foreign

Minister to the Soviet Foreign Minister, 12 August 1970.

CMHD 6201, No. 125.

"..dieser Vertrag nicht im Widerspruch zu dem politischen Ziel
der Bundesrepublik Deutschiand steht, auf einen Zustand des
Eriedens in Europa hinzuwirken, in dem das deutsche Volk in frezer
Selbstbestimmung seine Einheit wiedereriangt.”

In: Verdross, Simma, Geiger: Territoriale Souveranitat und Gebietshoheit.

Zur volkerrechtlichen Lage der Oder-Neisse-Gebiete.

{Territorial Sovereignty and Gebietshoheit. On the International Legal

Status of the Oder-Neisse Territories).

Bonn 1980, at p. 127.

. Erowein: Legal Problems of the German Ostpolitik.

1974 23 ICLGQ 105 at 114.

. See pp. 134-135 and Note 13, supra.

. Frowein (Hote 31 supra, at 115) suggests as a precedent the relationship

between the UK and Ireland. However, there are legal differences in the
manner in which Ireland came into existence as a sepatate State, in
comparison with GDR and FRG.

1973 12 ILM 16 (English text)
BGBL 1973 11, p. 423 (German text).



3.

36.
37.

40.
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“Sie bekraftigen die Unverletzlichkeit der zwischen ihnen

bestehenden Grenze jetzt und in der Zukunft und verpflichten sich zur
uneingeschrankten Achtung ihrer territorialen Integritat.

There exists also a Supplementary Protocol to the Treaty, Part I of which
also refers to the Parties’ common border. However, this deals with
practical details, including marking of the border, drawing up of
necessary documentation on the course of the frontier and regulation
of other problems connected with the course of the frontier.

See pp. 141-143 , supra.
The Moscow Treaty was x*atified on 17 May 1972. The Grundvertrag was

initialled on 8 November 1972, signed on 21 December 1972, and
ratified on 20 June 1973.

i8. The treaties are:

{a) Agreement between the Government of the FRG and the Government
of the GDR on Transit Traffic of Civilian Persons and Goods between the
FRG and Berlin {West). 17 December 1972.

{t) Treaty between the FRG and the GDR on Traffic Questions. 26 May
1972.

. "The Governments of the United Kingdom, the United States of America

an1d the Union of Soviet Saciadist Republics, and the Provisional :
Government of the French Republic, hereby assume supreme authority
with respect to Germany, including sl the powers possessed by the
German Government, the High Command and any State, municipal or
local government or authority ...."

Declaration re Unconditional Surrender of Germany,

Preamble, Paragraph 5.

CHND 1552, No. 7., p. 38.

See Note 6, supra.
Applications of Bavarian State Government and Federal German

Government. 1973 NJW¥ 1539.
1976 70 AJIL 147 (English summary, with quotations)

. "In effect, Bavaria was challenging the treaty itself. Attacks against

international treaties were nothing new to the Federsl Constitutional
Court. When still an opposition party, the Social Democrats had also

used law suits as a legal vehicle against treaties they opposed politically.”
Geck: Germany and Contemporary International Law.

1974 9 TIL] 263, at 273.

Statute of the Constitutional Court - Bundesverfassungsoerichtsgesets,
section 1.

There may be some general limits on the binding effect of the decisions
of the Constitutional Court - the wording certainly has binding effect
{i.e. the tenor of the decisions), but the ressoning probably does not.
This may be affected by any particular importance attached by the
Court to its reasoning, such as in the present case.

See: Geck, Note 42, supra, at 275. '
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Note 41, supra. 1973 NJW 1542 col. 2.
1976 70 AJIL 147, at 152.

Note 41, supra. at 153.

For example, the Warsaw Treaty, Article I {2), in which the FRG and Poland
undertake an obligation and express opinions identical to Article 3 of the

- Grundvertrag. There was much opposition: to the ratification of the Warsaw

47.

48.
49.

56.

Treaty, but the 0der-Heisse Line has not as yet been compared realistically
to a Land frontier, such as exists within the Federal Republic.

Gelberg: The Case of the Treaty Concerning the Bases of Relations between
the GDR and the FRG. (Remarks on the Judgment Pronounced by the
Federal Constitutional Court on July 31, 1973).

1974 15 PWA 259 at 267.

Hote 41, supra, at 153.

One leading West German commentator rightly points out:
"The Treaty on the Basis of Relations is a relatively complicated
document of international law; it does not only cause considerable
~ difficulties in interpretation by its verbal compromises, its
“agreements not to agree”, its deletions and various interpretation
instruments, but also reflects the exceptional character of the
legal situation of Germany in nearly every provision.”
Ress: Die Rechtslage Deutschlands nach dem Grundvertrag
vom 21 Dezember 1972. (The Legal Status of Germany after the
Basic Treaty of 21 December 1972). Berlin, Heidelberg, New York,
1978, a1 p. 390.

50. Note 41, supra, at 153.»
. P.151, supra.
. Hote 26, supra.

. Excerpt from speech delivered by Honecker at the VIII SED Party Congress

on 15 June 1971.
CMND 6201, Doc. No. 135, p. 235.

. Note 35, supra.

3.

"One of the fundamental principles of international law is the principle
of territorial integrity, i.e. territorial inviolability. Territorial integrity
is a static conception denoting inviolability of the status of territorisl
possession.” ,

B. Wiewiora: The Polish German Frontier in the Light of Intertistionsal
Law. Poznan, 1964, at p. 46.

"The Socialist doctrine has raised territorial integrity to the renk of a
fundamental principle of contemporary internationsal law.”
Ibid, at p. 48.
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Brownlie, Note 1, supra, at p.>13.

General Assembly Declaration on Principles of International Law
Concerning Friendly Relations and Cooperation among States in accordance
with the Charter of the United Nations 1970,

G.A.Res. 2625 (XXV). Adopted without a vote.

HNote 42, supra, at 272.
Ibid.

"Wenn die Grenze zur DDR weiterhin als innerdeutsche Grenze bezeichnet
wird, so datrf man sich doch nicht daruber im unklaren sein, dass diese
Grenze auch eindeutig eine volkerrechtliche Qualitat hat.”

Frowein: Die deutschen Grenzen in volkerrechtlicher Sicht. {The German
Frontiers in Light of Internationsal Law).

1979 34 (Teil 1) Europa-Archiv 591, at 596.

“Die Grenze zwischen der Bundesrepublik Deutschland und der Deutschen
Demokratischen Bepublik ist eine volkerrechtliche Grenze zwischen zwel
unabhangigen Volkerrechtssubjekten ..”

Ibid.

"Der Yertrag uber die Grundlsgen der Beziehungen zwischen der
Bundesrepublik Deutschiand und der DDR (Grundvertrag} vom

21 Dezember 1972 ist der umstrittenste aller Ostvertrage ...."

D. Blumenwitz: Was ist Deutschland? Staats-und volkerrechtliche
Grundsatze zur deutschen Frage und ihre Konsequenzen fur die deutsche
Ostpolitik. {Whatis Germany? Municipal and International

Law Principles on the Germat Question and their Consequences

for the German (Question). Bonn, 1982, at p. 38.

"Wichstigtes Ziel der DDR im Rahmen des Entspaniniunigs - und
Normalisierungsprozesses war ihr UNO-Beitritt .."
Ibid, at p.39.

".... 80 blieben nunmeht gegenuber der Bundesrepub lik Deutschland
nur noch zwel wichtigere Ziele uhirer Westpolitik offen: Erstenis die
vorbehaltlose volkerrechtliche Anerkennung ihrer souveranen
Staatlichkeit, und das mit allen Konsequenzen z B. fur die Grenzen,
das Steatsangehorigkeitsrecht, die Weiderverein-
igungspolitik; zweitens die Aufhebung der Blockade ihrer
Aussenbeziehungen, multilateral in den internationalen Orgenisa-
tionen und bilateral bei den westlich orientieren oder neutralen
Landern ..."

B. Zundorf: Die Ostvertrage. (The Eastern Treaties). Munchen, 1979,
at p.211.

"Die Ostvertrage und die KSZE-Schilussakte enthalten keine Garantie
der Grenzen in Mitteleuropa. Insbesondere gibt es fur die beiden
deutschen Staaten kein  Anschiussverbot™ .."

Hote 63, supra, at p. 43.
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Guiding principle I. Sovereign equality, respect for the rights
inherent in sovereignty. '

“....They consider that their frontiers can be changed, in accordance
with internationsl law, by peaceful means and by agreement....”

Extract from statement to the Bundestag on 13 December 1966.
CMHD 6201, Doc. No.68, p. 149,

"Gerade weil der Satz pacta sunt servanda so wichtig ist und weil wir uns
im Sinne der Praambel des Warschauer Vertrages bewusst sind- ich habe
das vor wenigen Tagen noch einmal in dem Brief an den Kollegen Hupka
auch deutlich gemacht -, dass die Unverletzlichkeit der Grenzen und die
Achtung der territorialen Integritat und der Souveranitat aller Staaten in
Europa in ihren gegenwartigan Grenzen eine grundlegende Bedingung
fur den Frieden sind, gerade deshsalb stehen wir zu den in diesem

Vertrag getroffenen Vereinbarungen, und zwar in vollem Umfang.”

Das Parlament. 16723 Februar 1985, Nr. 7-8, p.11.

"...ob die DDR und die Bundesrepublik zueinander Grenzen haben,
die denen aller Staaten in Europa in ihrer rechtlichen Qualitat
gleichgestellt werden konnen, erscheint, nicht nur im Lichte des

Urteils des Bundesverfassungsgerichts, welches von einer stastsrechtlichen

Grenze zwischen der Bundesrepublik und der DDR ausgeht, zumindest
fragwurdig.”
Hote 49, suprs, at p. 78.

"Diese Gleichstellung der Grenze zwischen der Bundesrepublik und
der DDR, die mit dieser Einleitungsklausel im Grundlagenvertrag, mit
den Grenzen aller Steaten in Europa ausgesprochen ist, legt die Auslegung
nshe, 4aB auch die Grenze zwischen der Bundesrepublik und der DDR
(und nicht nur die Grenze beider Stasten zu Drittstaaten ) als eine
volkerrechtliche Grenze anzusehen ist.”

Ibid.

"Dieser Satz der Praambel bekraftigt damit den Willen der Parteien,
die zwischen ihnen bestehende, auf besatungsrechtliche dkte
zuruckeehende Demarkationslinie als Steatsgrenze zu betrachten.”
Ibid.

"ausgehend von den historischen Gegebenheiten und unbeschadet
der unterschiedlichen Auffassungen der Bundesrepublik
Deutschland und der Deutschen Demokratischen Republik zu
grundsatzlichen Fragen, darunter zur nationalen Frage ..."

Hote 49, suprs, at p. 4.
Article 4 of the Moscow Treaty.

For example, the Soviet Union maintains militery missions in each of
the Western sectors of Germany and regularly carries out military
patrols there. This function is based upon its status as one of the Four
Powers. Moreover, the Soviet Union permits the existence of militery
missions of the Western Powers, and military patrols, in the GDR.

This is also a manifestation of the Four Power status of Germany.
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The role of these missions was highlighted in 1985 with the shooting
by Soviet forces of a US officer in the GDR.

See: The Times, 26 March 1985: ’

"Reagan protests to Russians over US major’s death™; "First death after
39 years of incidents with Soviet soldiers”; "Counting the missions’
cost”. »
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CHAPTER EIVE

The Status of Germany
{i) From 1945 to 1949

Erom the Declaration Regerding the Defeat of Germsany and the Assumption
of Supreme Authority with respect to Germany by the Alties, ] it is clear that this
assumption of suthority did not effect the annexation of German‘s?, in the view
of the Occupying Powers. They intended that Germany should continue to exist
as a State and participate in a peace settlement with its former adversaries.
Naturally, if they had annexed that State, the Four Powers would have had no
German State with which to make peace and would presumably have been lisble
for reparations payments. Had Germany ¢eased to exist, in 1945 or at any time
since, for example, when the GDR and FRG came into existence, then it follows
that any possible ¢laim that could be made against Poland with regard to the
territories which it gained in 1945 would either lapse or devolve upon the two
German States. Since they have both recognized, in the Zgorzelec and Warsaw
Treaties, the western Polish frontier on the Oder-Neisse line, it would appesr
that there would be no legal problem to be settled. That is, if there is to
"Germany", there ¢an be no peace settlement as provided for by the Potsdam
Agreement, at which the western Polish frontier finally would be determined;
the issue is simply closed because the course of events foreseen at that time has
not transpired. There is the problem whether or not, in that event, a reunified
Germany, based upon the territory of FRG and GDR, would share any identity
with the German Reich - in which case, could a peace settlement take place with

that Germany? Alternatively if Germany has survived since 1945, either
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because of or despite the existence of the GDR and FRG, is its potential freedom of
negotiation at a future peace settlement restricted in sny way by the

agreements voluntarily entered into by these two States?

Germany was not annexed, then, if the statement of the Four Powers be
accepted. In that case, what was its status? Kelsen, in the first of two articleson
the subiectfz suggested, prior to the end of the war, that there were two
possibilities® belligerent occﬁpation and the establishment of a condominium.
There is overwhelming authority to establish the position that belligerent
occxipation by itself cannot transfer sovereignty over 1and? As stated by
Jennin:c_,wsz,'ti if debellatioc follows the belligerent occupation, then a transfer of
sovereignty may occur. But again, there isa divergence of opinion over the
exact scope of the term debellatio: while the majority seems to take the view
that it is the same a5 subjugation and closely connected with annexation, snd
that, in this latter sense, it means conquest followed by snnexation, there
appears 1o be, if not a school of thought, at least a ¢lassroom consensus among
West German writers, that debellatio can be distinguished from annexation.” It
is because this minority view is taken with particular regard to the German
question, that it is of some interest to this study. According to Meyn, deballatio
may occur, in the view of the minority, without even annexation or devolution
of sovereignty, but simply through the’ total defeat of the conguered State,
which would include the overthrow of its government. 'Ihis would reduce
debellatio to a factual situation, without the legal consequences suggested by

Jennings. This in turn would permit the argument that, while Germany may

have been subject to a debellatio, this itself has no legsl consequences for the

State of Germany, which continues therefore to exist. The reasoning behind
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this interpretation of the meaning of debellatio is however unclear. Given the
statement by the Four Powers, that they did not intend to annex Germany, then,

prima facie, by adopting the majority view, that debellatio requires not only the

total military defeat of a State but also its annexation, a strict interpretation
would show that ‘there ¢ould not have taken place with regard to Germany a

debellatio, the consequence being that it siill exists - that is, without prejudice to

separate legal considerations which may affect the legsl existence of Germany.
Nor, by comparison, could debeliatio have occurred in the case of Poland in 1939
- although the whole of its State territory was occupied by the Soviet Union and
Germany, nevertheless the State continued to function b Oécupation itself is a
temporary state? of affairs which allows the occupier only limited rights with

regard to the occupied State.

Kelsen foresaw certain practical problems which might arise with regard to
Germany in the event of a status of belligerent occupation being established.
He pointed out that States occupying on this basis would have their subsequent
freedom of action restricted by the legal scope of this situation, because its
temporary and provisional nature would not be appropriate as a legal basis for
effecting the fundamental alterations in the German political system which the
Allies intended. Kelsen considered also the possibility of basing an occupation
of Germany in a treaty, such as a peacy treaty, yet saw practical problems in

such an alternative:

"Any international treaty conéluded by aGerman government
under the pressure of military occupation will certsinly be declared

null and void by German nationalistic propoganda. It is uesless, nay,
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dangerous to settle national and international problems, aroused by a
conflict of the dimensions of a World War, by a peace treaty imposed

upon the defested State."8

Little credence was given to this view. In the Potsdam Agreement, the patrties
agree that there should be prepared a pesce settlemenf for Germany “to be
accepted by the Government of Germsnv."g Kelsen believed that any pesce
treaty thus imposed upon the defeated Germany, while legally walid, would be
politically farcical and basically ﬁa‘#ed because there would be an absence of
genuine consent on the part of one side. However, he suggested that the
problems outlined above ¢ould be avoided by establishing in defeated Germany a
condominium of the UK, USA and the USSR. This would entail, firstly, a
debellatio of Germany, which is here defined as “the elimination of any possible
resistance on the part of the defeated state, so that wartime precariousness has
ceased to exist and the conquest of the territory is firmly established.” There is
no mention here of annexation, but Kelsen subsequently suggests that the
sovereignty of Germany would be "restored”. For sovereigntv to be restored, it
must, logically, have been taken away, and therefore it may be assumed that
Kelsen's debellatio would entail the transfer of sovereignty from Germany to
the condominium powers. However, according to the Allies, in' their declaration
regarding the defeat of Germany, they did not annex that State, so it would
appear that Kelsen's theory, depending upon a transfer of sovéreigntv which
would occur through annexsation, was not accéptable. This is not to suggest that
the legal ressoning of Kelsen wes entirely flawed; rather, the Allies
deliberately adopted a course of sction which was not anticipated by Kelsen

because there was no obvious precedent - that is, assumption of supreme
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authority short of sovereignty, the defeated State remaining in existence.

Kelsen's views are worthy of discussion here because they show how the
legal and political situation iri Germany might have developed and allow a
comparison to be made between the reality which exists, which is sometimes
described as sui generis, and that which could have ‘developed on the basis of .
| legal precedentm. It is quite correctly stated that his views as discussed above
were de lege ferenda 11 Allied practice did not subsequently follow his
suggestions, but had they followed the existing practice to its logical conclusion,
it is submitted that they would have found that Germany had ceased to existas a
State: its armies were completely defeated, its government destroved, total

authority to deal with German territory as the Allies saw fit was assumed:

“The Governments {of the Four powers) will hereafter determine
the boundsries of Germany or any part thereof and the status of

Germany or of any area at present being part of German territorv."lz

All of these factors, taken together, amount to a de facto debellatio of Germany

and it is only the statement by the Four Powers that they were not actuslly
annexing Germany which prevents the conclusion that they were in fact
annexing it and teking over sovereignty. It wes this statement which
constituted the bresk with precedent and which formed the basis of the
subsequent practice of the Allies. Otherwise, it seems that Kelsen correctly had

anticipated future legal development with regard to Germany.

It is necessary ot this stage to consider the next comment by Kelsen on this
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:~:ubi«=;~::t,13 because it is here that his views actually clash with the expressed
views of the Four Powers. He states that, by abdlishing the last German
Government, "the victorious powers have destroyed the existence of Germany as
a sovereign State."14 But the Allies made it clear that they were not annexing
Germany, hence the powers which they had assumed did not amount to
sovereignty over Germany, and thus one must dispute Kelsen's assertion.

Kelsen's theory thet the German State wes Jestroyed attributes an unjustified
impotrtance to the act of ¢apitulation bv Germany. Without annexation by the
Four Powers, capitulation remains just that; it could not lead to legal effects
Whig:h, by itself, it cannot have 12 Definitely Germany continued to exist as a
State after the defeat of 1945, because the Allies, having the power to bring

about debellatio, consciously decided to maintain its existence. This they could

also do - the power to cause the State to cease to exist includes the power to carry
out lesser deeds, such as removing certsin facets of independent statehood,
while permitting the shell to remsin 16 However, the fact that Germany
surviﬁred the military and political defeat of 1945 does not mean that the Reich

necessarily continues to exist some forty years later.

Kelsen argued at length his theory that the actions of the Allies, in particular
their sssumption of supreme suthority, have placed Germany under the joined
sovereignty of the occupant powers, snd he disparsged the terminology
employed by the Atties!? in order to show that the real situation was different
from that claimed; However, the practice of the occupant powers was to show
that they still regarded Germany as a State.1® The vieﬁ' has been put forward
that, given that Germany still existed, then the United Kingdom was still at war

with that State. This was also a view taken in R v Bottrill ex parte
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Kuechenmeister 12 1If Germany had actuslly ceased to exist and joined
sovereingnty been taken over by the occupant powers, then the possibility
arises that the UK was at war with itself. However, the statement of the Court
with regard to the state of war was in a municipal law context. Kelsen himself
argued that, because a state of war could only exist between belligerent States,
and Germany had ceased to exist as a State, the state of war could not exist with
regard» to Germany, so his argument here is consistent. Nevertheless, the
conclusion must be that the Four Powers developed international law in
creating their control machinery in Germeany, because they deliberately
avoided the course upon to them, as expounded by Kelsén, of establishing a
condominium, but rather opted to ¢reate in Germany & completely new situation.
Their explicit statement that they were not annexing Germany, followed by
practice, provides the legal basis for their course of action and the confirmation
that they intended to follow that course. If the Four Powers had genuinely
intended to acquire soversignty, then it would be reasonsble to suppose that
such an intention would be clearly expressed. This view has been taken by
Mann,Z0 who added that other factors counted sgainst Allied assumption of
sovereignty. These were, inter alia, that the Communique issued following the
Yalta Conference, which outlined intentions with regard to Germany, contained
no hint of such an intention. This is one more negative justification, but of
grester interest is Mann's point that supreme authority weas assumed by the
Governments of France, UK, USA and USSR, and not by the States as such The
suggestion here is that the assumption of supreme authority took place, not to

acquire sovereignty, butto establish governmental control.

While the various factors affecting the continued existence of Germanyas a
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State which have been discusséd above are not the only relevant ones, they do
highlight the basic dissgreement among writers in the immediate post-war
period - whether or not Germany still existed as a State. Having established that
German statehood, albeit in a very limited form, still existed in 1945, it is
necessary to consider whether or not it survived another ¢ritical date: 1949,
when the two German States came into existence, because it is through this
analysis, snd through an examination of which rights and duties of the German
State are also possessed by the GDR and ERG, that & conclusion may be reached as
to whether or not a peace settlement will require any further action with
regard to the Oder-Neisse line, while the status of the inner-German border

depends upon the status of Germany.

{ii) The Status of Germany Following the Creation of the FRG and the GDR

The Federal Republic came into existence in 1949, though its change of status
from that of occupied territory to independent State was a gradual process
which continued untii 1955, when the Paris Protocol on the Termination of the
Occupation Regime in the Federal Republic of Germany, signed in October 1954,
came into effect. Given the wide range of powers retained by the UK, US4 and
France, it is possible that the ERG is not a fully independent State; nevertheless,
it may be regafded as a State for most purposes: many of the powers retained by
the former occupant States exist with regard to Germany as a whole, and not the
Federal Republic. The three western zones of occupation had already been
joined together into a single unit - Trizonia - under the Washington Trizone
Agreement of 8 April 1949. The draft Grundgesetz was approved, subject to
certain reservations, and the Occupation Statute prc:mv.lgated:21 This sets out

the powers which the Federal State and the participating Lander shall have
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{Paragraph 1), stipulating that these will be V“in accordance with the Bssic
Law.” As the Basic Law was subject to the veto of the three Allies, so the
Occupation Statute mekes it clear that there exist limitations to the
independence of the German authorities. Paragraph 2 sets but in detail those
powers which are specificallv reserved in order to ensure the accomplishment
of the basic purposés of the occupation, including control over the foreign
relations of the Federal Republic and its capacity to enter into international
agreements. The Western Allies set up the Allied High Commission for
German?,zz through which they exercised their supreme authority, on the 20
June 1949. This was to come into existence on the 21 September 1949, when
simultaneously its Charter ¢ame into effect and the Federsl Republic came into
being. All authority which previouslv woas vested in or exercized by the
Commanders—in—thief of the occupé\tion forces was transferred to the three
High Commissioners (Parsgraph 2), except for certain military powers, which
were 10 remain in the hands of the Commanders-in-Chief. Previously, supreme

control had been exercised by them?3,

Was the Federal Republic a new State, or was it at least partially identical with
the Reich? It has been maintained in West Germany that the federal Republicis
identical with Gerxmm‘sz'.z‘i Initially, this was taken to mean that it was legally
the same entity and hence only its Government was entitled to spesk for the
German people and to act for Germany under internationel law. Ata later date
the idea of partial identity sppesred, in consideration of the fact that,
territorially, the Reich and the Federal Republic were unquestionably different.
Héwever, the UK, USA and France were careful not to state that they regarded

the Federal Republic as identical, when making statements with regard to the
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German question:

"Pending the unification of Germany, the three Governments consider
the Government of the Federal Republic as the only German Government
freely and legitimately constituted and therefore entitled to spesk for
Germany as the representative of the German people in international

81‘fairs."25

This statement is notable because, despite describing the FRG Government in
this way, the Western Powers did not thereby actually recognize it as the de
jure Govefnment of Germany.ze’ The Federal Government is described as being
entitled to speak for the German people (this does not mean that this statement
was correct in law), but no mention is made of any identity between FRG and
Germany, which could provide a legal basis for such representation. Instead,
this right of the Federal Republic is based upon its having been "freely and
legitimately constituted”. Another statement, a Joint Declaration by the Allied
High Commission on the status of Esst Germany, issued on 8 April 1954,27
reiterates the recognition by the Western Allies of the Federal Government as
the only legally constituted and freely elected German Government. However,
one apparent inconsistency which appears here is that the Allies mention their
“determination to work for the reunification of Germany.” Reunification gnd
uvnhification seem to be employed synonymously, given that there was no major
constitutional development with regard to the unification of Germany du}ing
the period between these two statements. There was a regular repetition of
these Allied statements,zs bﬁt it wes never specified unequivocally that the

three Western Powers regarded the FRG as identical with Germany, even when
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the Eederal. Republic was putting fbrward this view. A forceful ¢ase has been
made in supbort of Altied recognition of this identity,zg although the writer
acknowledges the appérent ambiguity of the Allied statements. Thére is cited
one letter written by the Allied High Commissioners to the Federal Chancellor as
explaining the Western position so as to establish identity between the Reich

snid the FRG. This letter stated, inter alia:

"...pending afinal peace settlement and without prejudice to its terms,
the Federal Government is the only Government entitled to assume the

rights and fulfil the obligations of the former German Reich."30

The writer goes bn to comment that this does "seem to indicate that the Federal
Republic is, or stands in the shoes of or represents, Germeany to the exclusion of
sll other contenders.”3! But both of these statements are flawed by their
ambiguity: they both avoid use of the terin "identity”. One hss to question why
this term was not actuslly used, since its inclusion would have made the legal
situation less spparently equivocal - though that is not to say that, had the
Western Allies regarded FRG and the Reich as identical, that this would have
been a correct legal judgment. It is true that the High Commission indicated
that only the 'Eederal Government could teake on the relevent rights and

obligations, but this in itself does not necessarily mesn that they saw identity as
existing. Given that there had to be some exercise of rights and obligations in
order for the territory to function, the Federal Government, which had come
into existence through the decision bf the Western Powers to ¢reate a State or
State-like entity on the territory of their occupation zones, was allocated the

appropriate power by the UK, USA and France as a manifestation of their
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supreme authority with regard to Germany.32 The FRG came into existence only
through the initiative of thése States and with their consent; it could not have
done so otherwise. Its Government was elected under conditions and according
to rules approved by the same States. It may be regarded as a substitute, albeit
temporary, for the German State which may or might have come into existence.
But it does not thereby become identical with the Reich. This writer fails to
understand why such great significance is attached to the fact that the Federal
Government was “"freely elected”. This may have made it easier for it to govern
in that it allowed greater internal legitimacy - there was no national uptrising
during the early years of the existence of West Germany such as occurred in
East Germany in 1953, but effective government ¢an undoubtedly be achieved
by coercion. On the other hand, if we are going to apply the ¢riterion of being
freely elected, whatever that actually means, as a measure of legitimacy, for
purposes of interniational law, then the Federal Republic undoubtedly could not
and cannot represent the German people, since the elections for its Government
were held only among a portion of the German people who would have been

entitled to vote.

Why did the above-quoted writer avoid using the term "identity™? A reading
of the whole passsge gives the impression that, while the evidence so
thoroughly amassed and cited could, if the whole hypothesis be accepted,
indicate identity between the Reich and the Federal Republic, nevertheless it is
not conclusive; in the opinion of this writer, it is not even very persuasive.
The Western Powers had repeated opportunities to affirm that identity did
indeed exist, yet consistently avoided so-doing. Even the view, that only the

Federal Government is entitled to assume the rights and full responsibilities of
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the Reich, can be construed as a delegation of authority by the illies, as has

already been indicated. 33

Subsequent practice has shown that, regardless of their attitudes until 1970,
the Western Powers have certainly moved ground with regard to the question
whether or not only the Federal Republic may represent the Germsn people;
and if these States clearly do not consider the FRG to have this quality, then it
cannot be used as a basis for the identity of the Reich and FRG. Thus following
the signing of the Grundvertrag by the GDR and ERG in 1972, the UK, USA and
Erance eventually entered into diplomatic relations with the “so-called German
Democtratic Repl,1t>1i<:."3‘i Having‘ recognized that such a State existed, thefe
followed automatically certain legal consequences. The Federat Republic isno
longer the only State which is considered to be entitled to represent the Germsn
people in international affsirs. The recogﬁit,ionyof the GDR by ERG is to be

found in the Grundvertrag.

Until then, the FRG had not recognized the GDR. Thus the ERG Coizrts had
declined to accord protéction to GDR trademarks (though the GDR claimed they
were entitled to protection under a treaty by which the FRG was bound). _The
Court said that, because of the non-recognition, any accession to this treaty by
the GDR could not have any legal effect vis-a-vis the FRG .37 Doubts have been
raised as to the quality of the recognition contained in the Grundvertreg. Thus
West Germany dedined to establish an embassy in the GDR, or to permit that
State to establish one i Bonn, on the ground that the GDR is not a foreign State.
Yet it is surely correct to state that "all the attributes of statehood were formaily

declared as existing for the GDR by the Federal Republic."36 Thus the IRG
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formally renounced its pretension to be the sole representative of the German
people (Article 4) The parties agreed that the jurisdiction of esch is confined to
its own territory (Article 6); there was an underteking to respect the territorisl .
integrity of each party and a reaffirmation of the inviolability of their

frontiers.

West Germany still maintains that the relationship with East Germany is a
special one, and it has refused, despite pressure from the GDR, to "upgrade” the
special missions to embassy status. There remains in the FRG a citize‘nship law
which desls with German citizenship, and includes persons who are GDR
citizens under GDR law; again, this is & source of dispute between the two States
which probably will not be settled without a compromise by both States or
substantial concession by the Federal Republic, since they go to the heart of the
still-existing though modified policy of the FRG; even if the GDR is a State, it is
not foreign; therefore, it is not possible to establish full diplomatic relations
because there is one German nation, there is one German citizenship, and it
must be available to all Germans. But even the Federal Republic has accepted
that there must be sppropriste recognition of the sepsrate GDR citizenship, if
the GDR itself is aState. Therefore, while any GDR citizen on the territory of the
Federal Republic is German under the Federal citizenship law, still the GDR
passport, which is evidence of citizenship, is also acceptable for travel to and

through the FRG.

The conclusion seems to be that the Western Powers have not treaied the
Federal Republic as identical with Germany, while the development of relations

between the GDR and FRG during the 1970s resulted in the renunciation by the
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latter State of many of its claims, in particular the Hallstein Doctrine, according
to which the Federal Republic considered it an unfriendly act on the part of any
State when it entere& into diplomatic relations with the GDR. As a result,
diplomatic relations wefe cut with any State which did enter, or refused to cease,
its own relations with the GDR. One notable exception under this polic*} was the
Soviet Union, with which the FRG maintained relations from 1955, the year in
which the Hallstein Doctrine _first came into effect. As the Federal Republic
came to perceive the long-term limitations of the Hallstein Doctrine, the policy
graduslly sitered and improved relations with the States of Eastern Europe were

sought actively. This entailed the adoption of the "congenital defect theor‘?"

{Geburtsfehlertheorie) ... according to which the East European states, by
virtue of their location within the Soviet sphere of influence, had no option but
to recognize East Germany. The possible sanctions of the Hallstein Doctrine

would no longer be applied to such States."37

The Soviet Union has never regarded the Federal Republic as identical, totally
or partislly, with Germany. The position of the USSR seems to be that, despite
its scknowledgment that it shares joint rights and responsibilities with the
Western Powers which date back to 1945, the German Reich no longer exists. %
Two successor States have been established on the territory of the former

German Reich, according to both the GDR and the USSR39-

In the GDR, official positions with regard to Germany have not been
consistent. The GDR regarded itself originally as the only representative of the
German nation and, in the Zgorzelec Treaty with Poland, cooperation between

the two States is described as "cooperation between the German and Polish
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naticuns."‘m

However, the GDR seems to have altered its position with regard to this matter
soon after the signature of the Zgorzelec Tresty. In October 1951, the Supreme
Courtof thé GDR took the view that the East German State could not be identified
with the Reich. The GDR was seen as snmemin‘g'separate.‘n Subsequently, the
concept of two separate German States gained popularity in the GDR and became
the official policy of that country, during the mid-1950's. The present position
is that the Reich collapsed in 1945, but "Germany” contitiued to exist until 1949
within the new frontiers established at Potsdam 32 Since 1949, the GDR and the
FRG are the successor Si&tes of the Reich?? This is the so-called dusl-State
theory. This theory holds that "Germany was eliminated in 1945 and was
succeeded by two states. Neither new state was identical with the German Reich,
nor was either connected with the other under the German Reich as a common
roof. Neither state was more closely related to the other than to any third

state."‘i'11

This theory as stated cannot apply to the legal situation as established with
regard to Germany, which is that it survived the defes_tt of 1945. This is not to say
that there do not exist two German States; the Grundvertrag provides evidence
of their existence, although according to the West German view as outlined
above, this treaty does take account of the special relationship which it believes
exists. The dual-State theory precludes the possibility of such a special
- relationship, neither between the two German States, nor between either or
both of these and Germany - since Germany is deemed not to exist, it is

impossible to have a special relationship with it. A third theory is the roof



194

them"ga'.’§5 This allows for the continued existence of Germany, but without the
normal State organs or capacity to act. Neither German State can ¢laim total
identity with Germany, vet they are not foreign to one another. This seems to
reflect the more moderate Deutschlandpolitik of the Federal Republic, closely
linked to the QOstpolitik. However this theory salso has wesknesses, sinc¢e it
requires acceptance of the idea that a State may exist without any apparent -
capacity for acting whatsoever ¥ It has already been concluded that Germany
survived the events of 1945 and continued to existas a State,ﬂ yet it seems to be
accepted that among the criteria of statehood, independence is of great
importance.‘ia The absence of a sufficient degree of independence may
preclude statehood. Since the Allies took over supreme suthority with regard to
Germany, prima facie it has no independence and, although the Allies did not
wish to snnex it, nevertheless it might appear, through the loss of
independence, to have ceased to exist. If this be the ¢ase then Kelsen was
correct in his suggestion that there had occurred debellatio. However, it is
submitted that, despite the apparent loss of independence, Germany still existed
immediately after assﬁmption of supreme authority by the Four Powers. The
clear intention of the Allies was to maintain the existence of Germany. To
suggest that it ceased then to exist would render the declaration of
non-intention to annex meaningless. This is consistent with the earlier
suggestion that the action of the victorious Powers was & deliberate departure
from precedent, which subsequently has been accepted as such. Moréover .and
as a consequence of the first point, the regime set up in Germany in 1945 was

temporaty, and therefore did not bring about the dissolution of the old State. 29

The regime set up in Germanyin 1945 asa temporary measure was intended
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to govern the country and prepare it to accept a pesce settlement once a German
Government had been established for this purpose. This settlement was to have
provided the framework for the relationship between Germany and the Allied
States, including a final delimitation of the 'German-Polish border. Because such
a peace settlement has never occurred, the theory has been developed that
there still exists a State of Germany, to which the two German Stateé are related,
although it lacks capacity to act in the international sphere and does not

function, due to the absence of State organs.

However, a new situation has arisen in Germany which was not foreseen
when the Powers made their declaration about the defeat of Germany and the
assumption of supreme authority. Two States have come into existence whose
territory happens to be that of part of pre-war Germany. These two States
appeared because the temporary regime which had been established had
~ acquired a permanent character, indeed had evolved in the opposite direction
from that intended: instead of the various occupation zones being governed
jointly in matters affecting Germany as a whole, which had been the procedure
specified,50 there occurred a division between the Soviet zone, on the one
hand, and the Western zones on the other, which eventually resulted in each
side declaring its part of Germany to be a State. It may be argued that each
side has repeatedly maintained, over a long period of time, its desire to bring
about a united German State; yet their actions indicate otherwise. And even if
there exists a genuine will to ¢reate, or recreate, a single Germen State, it may
not be identical with the Reich. The recognition sccorded to the GDR by the
Western Allies and by the Saviet Union to the FRG is an acknowledgement that

the temporaty regime set up by them has evolved into a permanent division of



Germany, which is manifested most ¢learly in the existence of the GDR and FRG.

In light of these facts, itis neéesssr? to ¢consider whether the Four Powers
wanted "Germany” to continue to exist. Since they have acted as if there were
no Germany, by recognizing the two new States, neither of which is identical
with Germany, then one may question whether the Germany which survived
the defeat of 1945 continues to survive. There is room for the view that the
existing joint rights and responsibilities of the Four Powers must apply to a joint
territory - Germany. But is this actually so? Or is it rather the competence of
the Four Powers which is sli-German rether than a State??! All four former
occupying Powers retained certain rights and duties with regard to Germanyas
a whole and to Berlin - where the joint control ¢continues to function. But these
rights are based not on any agreemém with the GDR or ERG; they originate in
the defeat of Germany and assumption of supreme authority. If the GDR and ERG
. were to ¢ease to exist, by creating a new all-German State from ther two existing
States, the competence of the Four Powers with regard td Germany would
remain, since its legal basis is quite separate. On this point there ¢an be no
doubt, since any attempt by the ERG to alter its legal status would have to gain
the approvsl of the UK, US4 and France 2 while a similar control would exist
for the USSR with regard to the GDR Y3

Despite the policies of the Four Powers, which deny the existence of identity
between the Federal Republic and the Reich, West Germany continues to
maintain that there is partial identity between the two)? that is, that identity
exists on a reduced territory. But this means that the identity is partisl only in

its geographical application, while the quality or content of it is unchanged. In
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the face of an apparent contradiction of legal opinion, it is suggested that, while
the Federal Republic is entitléd to hold its own views about the status of itself
and any German State, the Western Powers may also adopt their own stance, or
stances. Since these States possess not ohly the suthority but also the duty to
make ¢ertain decisions with regard to the Federal Republic in the all-German
context, which is aright that takes precedence over a conflicting attitude of the
ERG, then in the event of such conflict of opinion, that of the Western Powers
| must prevail. .Such conflicts have already occurred. When the Germans in the
Western zones, at the request of the Western Powers, drafted their Grundgesetz |
in 1949, it was ¢lear that it would not automatically be brought into effect. These
States had to approve the draft Constitution. Approval was duly given, but only
subject to certain reservations, for example with regard to Berlin. This had the
effect of precluding Berlin from being treated ss a normal Land of the ERG,
which would have been the effect had the draft Grundgesetz been given effect
in the form which the Germans had wished?> This of course was based on the
ground that Berlin was a separate entity from the rest of Germany. Berlin was
and remains under Four-Power occupation {or West Berlin does, according to

the USSR).

The suthority retained by the Four Powers with regerd to Germany is
exercised not only with regard to the German State which existed in 1945. The
German States which have appeared did so only with the consent of the Four
Powers, albeit that consent was not forthcoming simultaneously. The
recognition of the GDR by the Western Powers did not entéil 8Ny express or tacit
renunciation of ¢capacity to determine the fate of "Germany”. That capacity may

be construed as pertaining to a future Germany not identical to that State
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defeated in 1945; but if Germany still exists, then of course the Four Power
capacity will apply to it. The terms of the Declaration regérding the defeat of
Germany and the assumption of supreme authority seem to include the
possibility of the demise of the Reich and the creation of one or more States

upon its territory:

"The Governments of {the Four Powers) will hereafter determine the
boundaries of Germany or any part thereof and the status of Germanvy

or of any area at present being part of German territory. =36

This statement indicates that the Four Powers could cause the demise of the
German State, while retaining their competence to attach to that territory a
different status. Even if the terms of recognition accorded by each State to the
GDR differ, nevertheless recognition itself entails certain legal consequ&nces,j'?
and the common elements in the practice of each State may be reg;arded as
having the effect of joint action over an extended period. This does not mean
that there is a "back-door” method of avoiding or ending joint bbﬁgations
among the Four Powers - it has been made ¢lear that any attempt unilaterally to
alter such obligations will not be lawfulo%- Joint action in the context of
Germany means action teken by all Four Powers together, not separsate
unilateral acts having the same effect - but where the Four Powers have, on
different occasions, acted in such a way as to cause practical developments in
the situation in Germesny, whether unilaterally or as a group, subsequent
similar acts by other Powers, when-added to the earlier ones, may resultin a
new situation which adds another element to the legal rules in existence - thus,

in the case of the GDR, the recognition which ultimately it received from all
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Four Powers had legal consequences. Nevertheless, the express retention of
joint rights and duties from 1945 means that the recognition must be construed
in that context. Thus even séparate but similar or identical acts by the Four
Powers will not alter their joint capacity if that capacity is maintained.
Recognition of the GDR could not alter capacity of the Western Powers thus
maintained (just as apprbval by the Western Powers of the FRG recognition of

the Oder-Neisse line did not alter the expressly retained ¢capacity of the Powers).

It should be borne in mind that what is politically inconceivable in 1949 or
1955 may become highly desirable in 1974, and the political events may have
internationsl legal consequences which were not anticipated, or, if anticipated,
considered to be untenable, either for purely political reasons or perceived

legal obstacles. This is not to say that the two are necessarily separate.

The campsign by the GDR to achieve recognition by the Westem‘Powers has
already been discussed. The attitude of these States ranged from denunciationlof
the new “State” to eventual acknowledgmem of its status as an equai with the
Federal Republic, when the Four Powers agreed to support the applications by
the two German States for membership of the United Nations. But the Soviet
Union and the other socislist States have regarded East Germany as a State since
1949. The GDR was proclaimed to be a State as of 7 October of that year, following
the formation of a People’s Counicil some months previously, which had drawn

'up a Constitution (adopted in March 1949} and which on the 7 October
transformed itself into a parlisment. A Soviet Control Commission wes formed,
1o take over and carry out the functions of the Soviet Military Administration)?

in so far as these were not transferred to the Provisional Government of the
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GDR. Recognition by the other socialist Sfates was prompt. The opinion has
been expressed that the attitude of the Western Allies, that only the Federal
Government was entitled to speél: for Germany, was purely political and a legal
farce, and was eventually exposed as such by the apparent recognition accorded
to each other by the GDR and ERG in the Grundvertrag.ﬁn This judgment is
probably too harsh ss far as the Western Allies are concerned. In retrospect,
the view that dnlv' the Federal Government ¢could represent the German people
does seem to have been flawed from the beginning, but to describe this as a
legsl farce seems to impute bad faith to the conduct of the Western States, while
in the view of this writer such an element was not present. Like all other States,
the UK, USA and France had political motivation for promoting their ends, in
this case the exclusivity of the Federal Republic, as had the USSR with regard to
East Germany. The ressons of the two sides were not necessarily similar; nor
were the Western Allies invariably united in their approach towards the

German question.

The Western States and the Federal Republic also had political reasons for
entering into, or improving, reiations with the GDR. West Germany wished to
achieve a general improvement in its relations 'mth the East. This necessarily
entailed & renunciation of the Hallstein Doctrine, while it was necessary to
reach an accommodation of sorts with the GDR in ordér to promote all-Germany
policies, including increased contacts between its own‘ citizenry and private
citizens living in the GDR. Once the FRG accepted that the GDR represented its
own people, it remained open to the Western Powers toignore this development
: and not to adjust to it in any way. However, they chose to accept the new

situstion. Their policy towards the GDR wos a consequence of their policy
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towards West Germany. If the FRG could accept the existence of the GDR, it was
almost natural that the Vestern Powers would follow suit: to ¢laim that only the
Federal Government may represent the German people when the Federal
Government believed otherwise would indeed ¢reate problems. Nor is it likely
that West German policy in this area Would be altered without any exchange of
views with the Western Allies. In addition, it was ¢lear to the Western Powers
that the commitment of the Soviet Union towards the GDR was }Jnlikely to be
reduced in the foreseeable future. A situation had arisen Whiéh, though not
- anticipated, constituted a new reality in central Europe, and which it was
bevond the competence of one side or the other unilsterally to change.
Furthermore, while, with hindsight, the view may be taken, that it was not valid
under international law to treat the Federal Government as the only one entitled
to represent the Germans, at that time, when there remained uncertasinty about
the future of Germany, the Allies may genuinely, if mistakenly, have believed
that the Federal Government did possess the controversial right attributed to it.
The wording was certainly unfortunate. When the Western Powers spoke of
“Germany”, they did not specify what exactly they mesnt. It could have
included those areas taken over by Poland, or simply the territory of the four
zones of occupation plus Berlin, or even excluding Berlin, in view of its separate

status.

Reither the FRG nor the GDR is identical with the Reich. The Federal
Republic considers itself as partially identical, but this perception of its
situation is not shared by the~ rest of the international community; most
important, none of the Four Powers accepts the existence of such identity. If we

take the Reich ss it existed in 1937 {that is, prior to German territorial expansion
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immediately before and during World War II), then thé territory of that Reich is
now subject to the jurisdiction of seven States: FRG, GDR, Poland {territories east
of the Oder and Neisse rivers, including part of East Prussia), USSR (part of East
Prussia and occupation of Berlin), France, UK and US4 (occupation of Berlin).
Two German States exercise sovereignty, albeit limited, over the grester area of
the Reich territory with the consent and approval of the Four Po'irers.
Generslly, two States cannot simultaneously possess sovereignty mth regard to
the same terr‘i'u:ut"s;',“-’I though the ¢ondominium - which is not the status of
Germany - is one exception to this rule. If the Reich does exist, then it may be
competing with the Federal Republic for its territd;'y, since the two are not
identical. But the existence of FRG as a State is not open to question. It hes
clearly defined borders within which there is no room for the Reich. The
recognition of East and West Germany as States by the Four Powers plus the
clear rejection by these countries of any question of identity between the Reich
and either German State would seem to leave no possibility for the continued
existence of the German Empire. It vas within the power of the Four Allies to
msaintain its existence, as they appeared to do in 1945, but their subsequent
actions, teken under their supreme authority, indicate that they adopted &
different course. The competence of the Four Powers remains - since any
developments or changes in the legal status of Germany have taken place only
with their approval, or at their instigation, énd subject to their maintaining

their residusl rights and obligations with regard to Germany s a whole.

The border questionvmust be affected by this conclusion. If there is no
Germany, the Oder-Neisse line may be regarded ss the permanent frontier

between Poland and the GDR. But what of the provision in the Potsdam
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Agreement, that this question ¢an only be settled at the peace settlement?

(iii) The Present Status of Germany

The State of Germany, despite appearances, cannot be deemed to have ceased
to exist. Although the actions of the Four Powers, in their recognition of the
two German States, seem to indicate a policy of favomfing the present situation
at the expense of the regime ¢reated in 1945, nevertheless there exists evidence

that the UK, atleast, continues to regard Germany as aState. In R v Secretary of

State for Foreign and Commonweslth Affsirs - ex parte Trawnik and Reimelt 62

the Secretary of State issued a certificate under Section 21 of the State Immunity
Act 1978 certifying that Germeny is a State (for the purposes of Part I of the Act)
with its own government comprised of, inter slis, members of the Allied
Kommandatura of Berlin. In other words, despite its recognition of both
German States, the UK maintains thek continued existence of a third German
State. Given the UK's position as a country with ultimate shared responsibility
for the status of Germany, appropriate accounit must be taken of the certificate,
which is conclusive with regerd 10 its contents53 The csse in question
concerned the sttempts of West Berlin residents to preventk the creation of a
firing range for the use of British soldiers in West Berlin; thus it involved
issues of the status of British forces in Berlin, which is part of the wider
question - what is the status of Germany? The certificate therefore should be

accorded appropriate weight in any evaluation.

It has been pointed out that executive certificates in the UK certify as to facts
and not to kaﬂr.r,f“i vet determination of facts may itself involve legal

assessments®2 This is no less true where Germany is concerned. The Foreign
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Secretary issued the certiﬁcaie on a question which involved not only the
foctual question whether Germany was a State in the view of the UK.
Underlying this was the fact that the UK has a spécial authority with regard to
the question whether or not Germany exists. By stating, as a matter of fact, that
Germany exists, the UK confirmed a situation that is based on its own assessment
of itself as one of Four Powers having joint capacity with regard to Germany as
& whole. Even if it were argued that the certificate does not attest to German'?'s
status as a State, but rather, the fact that the UK has recognized that siatus,'it
must not be forgotten that the} UK is itself responsible for the maintenance of
that status. This adds to the value of the certificate as evidence for the
continued existence of Germany. Yet, if Germany continues to exist as a State,
does it do so despite lacking any stable population or defined frontiers? While
the Foreign Secretary's certificate does make some mention of government, if
only with regard to Berlin, it is silent on the other factors. It is very tempting
in such a situation to resort to the sui generis justification. This entails an
acceptance of all the existing inconsistencies and ambiguities of the situgtion,

without fully attempting to resolve it.

However, the statement by the UK that Germany still exists is not necessarily
legally inconsistent with the UK's recognition of two new German States, if one
accepts the notion of different Staf(es for different purposes. Thus Germany is
deemed to continue to exist, insofar as mattérs relating to Berlin and Germany as
a whole are concerned (such as the Trawnik case). On the other hand, in all
other situstions, the reslity of two separate German States is recognized. In

view of the fact that the UK was responsible for the creation of the Federal

Republic, slong with France and the US4, and its statement of 1985 concerning
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the continued existence of Germany was made in awareness of this, the UK, in
the absence of evidence to the contrary, should it is suggested, be presumed to
regard the simultaneous existence of Germany and the FRG as compatible under
international law. This may be possible, if it is accepted that they exist for
separate purposes - i.e., neither enjoys the full internationsl legal capacity of
"normal” States. In this context, Frowein's hypothesis - that the reality of
Germany may amount to nho more than a Four Power competencef’f' - offers a
potential solution. This view has it that the situation of Germany has so altered
that, even if that State’s existenée is formally maintained, as it is by the UK, the
reality of ti‘;e post-war | developments is that most of the functions of that State
have been assumed by the GDR and FRG,57 so that nothing remains of the
German State except the competence of the Four Powers with respect to Berlin
and Germany as a whole. Indeed, to assert that Germany exists as a State, without
qualification, would be too far-fetched. Germany ¢can only exist in the restricted
sense of an entity which has very little, if any, capacity, to act. The fact that the
Trawnik case, in which the UK ssserted that Germany is a State, could tske place
in the UK courts is itself a manifestation of the most unusual legal status ofr
Germany. Trawnik had in the first instance attempted to raise the isgue in the
Vest Berlin courts but following his feilure had turned to the UK courts58 1t
Germany existed as a State in the sense normally understood according to
international law, the ¢circumstances which caused him to turn to the UK courts
would not have arisen. It was because the West Berlin court had no jurisdiction
over British forces, unless accorded .it by the Kommandatura, that ho remedy
was available in Germany. The competence of the UK court arose as & result of
the fact that Berlin is still ah occupied city. The occupation regime is one

remnant of the old German State deemed by the UK still to be in existence.



206

Therefore, because, for certain limited purposes, including the occupation of
Berlin, Germany still exists, the Trawnik case, in which the UK reiterated the

existence of Germany, could arise.

In this context, it cannot be stressed strongly enough that the FRG came into
existence at the initistive of the three Western Powers. Therefore, while
kmadnteining that Germany continues to exist, the UK was simultaneously
agreeing to the assumption by the Federal Republic of the attributes of an
independent' State, subject to the reserved rights and duties of the Western
Powers. The UK must then be deemed to regard the existence of these States
simultanieously as consistent with international law. The UK has allowed or
consented to the Federal Republic developing into a State in its own right at the
expense of Germany, whose sttributes as a State have gradusily diminished. In
this way the State of Germany has, while continuing to exist, been reduced to no
more than a shell for the remaining rights and responsibilities of the Four

Powers.

It should be acknowledged that even this interpretation of the Trawnik Case
does in fact take account of the sui generis nature of the German problem, in
that the peculiar characteristics of Germany are admitted as a precondition for
explaining the simultaneous existence of the Federal Republic and the Reich.
Any serious attempt to clarif'y the legal problems in this ares must take account
of the peculiar situation; in this sense, this interpretation does so. However, the
sui generis aspect is not employed as an éxcuse to dvoid analysis of the legal
issus; rather, it is accepted as part of that analysis which nevertheless purports

to deal with the problem.
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If the continued existence of Germany is accepted according to this
interpretation, then the possibility of ¢competing jurisdiction should not arise;
the Federal Republic has clear limitations imposed upon its freedom of action in
aress where the Four Powers still fulfil a rolé®® and where there is any dispute
with regard to the limits of the jurisdictions, the Four Powers, because of their
retained rights, have the final say. Indeed, where the Federal Republic has
taken any action which might have been considered as affecting the rights and |
responsibilities of the Four Powers, the UK at least has regularly expressed an
opinion about the consistency of the proposed action with these rights and

- responsibilities, for example following the initisiling of the Warsaw 'l'rtza:antﬁz'.'mJ

The Germany which continues to exist only according to the policy of the
Western Powers (thé Soviet Union seems to maintain that Germany no longer
exists, that there is no German question71) leads a very tenuous existence. The
FRG and GDR carry on the normal functions of States while Germany is, as it
were, on ice until it can be reconstituted by the unification of Esst and West
Germany. The next issue is, what will be the status of the reconstituted
Germany? While such a possibility could not even be described as remote,
nevertheless the quesﬁon hes to be considered if a comprehensive evaluation of

the status of the Polish-German border is to be ai-rived at.

It may justifiably be asked why it is assumed that Germany continues to exist,
if the Soviet Union rejects the notion. It may justifiably be responded that the
- Soviet Union, which decided with the UK and USA to maintain the existence of

Germany in 1945 by not annexing it, cannot unilatersily alter the position and
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clsim that Germany no longer exists. To do so ¢could only have legal effectif the
other Powers either sgreed to the change in policy, or failed to oppose it. Yet
the Four Powers have altered the status of Germany by the ¢reation of two new
States on Germsn tr.arritcu"*gar and the recognition of them by esch of the Powers.
Their actions, though not performed in this respect simultaneously, have

affected Germany's status.

It has been suggested that, if an international court had to decide whether an
international law subject - the German Reich - could be regarded as existing in
addition to the FRG and GDR, then its decision could hardly lead to an answer in
the affirmative’2 This is consistent with the view expressed above, that the
Reich’s existence can | only be justified in the exceptional circumstances
constituted by the retained rights and responsibilities of the Four Powers. But
the writer also stresses that the judgment of such a court would have to be
independent of the possible legal relations, which continue to exist, as a result
of the capitulation by Germanyin 1945.73 _This is explained by the competence
retained by the Powers to have asay in the eventual general settlement of the
German question.? 4 While this assessment is similer to the view of this writer,
Vnevertheless it is suggested‘ that, despite the differing attitudeé of the involved
States with regard to their rights and responsibilities? Y the evidence for the
continued existence of Germany in some form is sufficiently strong that subject
to attachment of primary importance to the legal acts of the Four Powers in this
respect, one must acknowledge this existenice. Butits existence is not absolute or
unconditional; Germahy remains with us only for certain purposes connected
with the unfulfilled provisions of the post-war sgreements. The question poses

itself - does this mean effectively, that only a competence remains, common to
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the Four Powers 3; or rather, does Germany genuinely exist, but only for limited
purposes. This may be a matter simply of choosing different words to describe
identical interpretations of the situation of Germany. Butin the opinion of this
writer, there is a significant difference. In the possibility postulated by
Frowein {which is not necessarily his own view), it may be that only
competences in fact remain to the Four Powers. Yet on the other hand, the Four
Power control over Berﬁn and the maintenance of militar}f missions by the Four
Powers in the others’ zones, or former zones, of occupation constitutes a
maintenance of the policy of continued existence with regard to Germany, in

tangible form.

In fact, Germany at present bears some resemblance to a body on a
life-support machine. Nothing is being done to the body for fear of the
consequences, and the longer it remains on the machine, the greater is the lack
of effective will to take aétion. Yet the machine cannot simply be switched off;
the Four Powers' rights with regard to Germany as a whole would cease to exist
if Germeny ceased to exist, unless they could find some other basis for their
retention. The obvious alternative - to resuscitate the patient - is perhaps even
more risky: it would be no straightforward task for even the Superpowers to
cope with arescurgent Germany, no matter what restrictions were placed on its
military capacity, if the country were to be unified, especisily after nearly
forty years of the Federal Republic and the German Democratié Republic. The
present system allows the Four Powers a substantial levél of control over
Germany; they are responsible for the country as a whole while permitting the
GDR and FRG to function, for most purposes, more or less independently, at least

nominally. However, it is suggested that this fear of a unified German State,
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being based to a large extent on the experienée of two World Wars in the space
of about thirty years, is declining and should continue to do s0. In these
circumstances, even if the external conditions do not permit the existence of a
single German State, the fear of and antipathy towards suéh a development may
subside. In the event of & change in the status quo, the ¢conditions favourable

towards one Germany may become ascendant.

The importance of the German question {that aspect of it which is concerned
with the frontiers of Poland and Germany) lies, not essentially in the nature of
the existence of the German Reich; whether the Reich isa State, whether itisa
subject of international law, whether it is in existence merely as a
manifestation of Four Power competence. Its importance for frontier matters
lies in the relationships, if any, which exist between the Federal Republic and
the Democratic Republic, on the one hand, and the Reich on the other. It is
enough to have established that for matters concerning Germany as & whole,
including the frontier between Poland and Germany which under the Potsdam
Agreement remains formally unsettled, there remains at least a Four Power
competenice. This competence, or the State to which it applies, must be related to
the rights and duties of the FRG and GDR where these are concerned with the
same things, in the event of a unified German State coming into existence.

These are the issues of identity and continuity which are discussed below.
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CHAPTER SIX

The Status, Rights and Duties of a Future Unified German State.

{i}) The Continued Existence of the German Question

One view has it that there is no practical purpose in attempting to define the
status, rights and duties of a unified Gernianv, because the possibility of such an
slteration of the present system in central Europe is so remote that there is hardly
any chance for any conclusions which may be reached to be tested sgainst actual
events.! This vwriter is not in sympathy with this opinion, because, while
acknowledging that the foreseeable future offers no perspective for any
fundamental legal and political developments in Germany, and therefore
accepting the regulatory charscter for the present situation of the post-war
agreements including the treaties and agreements of 1970-1973, nevertheless
- there does remain, it is suggested, uncertainty with regard to the status of
Germany, and inextricably linked to this is the question of the Polish-German

border. This writer does not believe that the “Gerinan problem” is finslised.

Briefly, it may be asserted that two German States will continue to exist within
the existing geopolitical structure. The only possibility of any change, whether
for the better or worse, in this structure, it is suggested, is through fundamental
change in the Soviet Union - and this would have 1o be a change which would,
coincidentally, bring into power a government or ruling body with a different
assessment of, and attitude fawag'ds, the strategic interests of the USSR. This

evaluation applies only in the event of peaceful change in the Soviet Union, by
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which is meant peaceful externally of that country: events within may follow a

different course.

A fundsmental change in the political and legal environment of the two
German States then, it is agreed, is at present most unlikely. In the opinion of this
writer, it is also both possible and inevitable, the premise for this statement being
that the Soviet Union cannot survive in its present form indefinitely. It is also
possible that the Soviet Union could, without the impetus of internal political
change, agree 10 & peace settlement s envisaged at Potsdam, concluded with an
- all-German Government freely elected - & condition regarded by the Western
Powers as essential. This is perhaps even less likely to occur ’than the first

possibility postulated.

Given that there may be a change in the positionk of the two German States, it is,
in the view of this writer, an intrinsic aspect of the German question, to establish
what will be the status of Germany, what rights and duties will it have and within

which borders it is 10 be confined.

{ii) The Status of a Unified Germany

In the event of asingle German State - active as a subject of international law,
as distinct from the present Germany which, in most senses, is inactive -
appearing on the international scene, its status will depend on the position taken
by the Four Powers. They, in exercise of their supreme suthority, may decide to
form a confederation of the Federal and Democratié Republics, or elect for a closer
form of unification. The form of unification is not the most vital in this context,

however. Of greater significance would be the political position of the Powers



concerning Germanv, because, subject 10 legal restrictions placed upon them by
their own commitments, they could impose conditions upon the German State with
regard 10 certain matters of domestic and foreign policy - just as Austria bound
itself to neutrality at the behest of the USSR prior to the removal of foreign troops
in 1955. Therefore, there does exist, in any attempt to define the future status of
Germany, this element of unpredictability which may apply moreover to a
discussion of its rights and obligations. However, useful and accurate conclusions
can be drawn from the existing treaties, sgreements and statements of the

relevant States, and a proper legal assessment arrived at thereby.

The first issue is whether or not the unified Germany would constitute a
continuation of the Germany which surrendered to the Allies in 1945, or would it
actually form an entirely new State. It should be noted here that the unhited
Germsan State would certainly not exercise at this stage de facto controt? over any
territory apart from, probably, the territory of the GDR and the FRG and perhaps
that of Berlin. This is because, even if a decision to alter the Polish-German
frontier from its present position were to be taken, this could only be taken in the
context of the peace settlement at which that frontier is finally to be settled.
Since the pesce settlement which would include this matter is to be concluded by
the Allies and Germany, it follows that the Germany at the peace settlement could
not be in possession of any territories east of the Dder-Neisse line. Therefore,
even if the unified Germany is a continuation of the Germany of 1945, at least
until the conclusion of the peace settiement it would be limited territorially to the

external frontiers of the GDR and the ERG, albeit perhaps temporarily.

It has already been established that the Four Powers and both German States
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have different views concerning the existence of Germany. Under present
conditions, there is no reason why their varying stances would be altered but
clearly, sgreement must be reached between all the concerned States about the
status of Germany. While the Federal Republic may have “agreed to disagree”
with the GDR in the Grundvertrag, such accommodations would be quite
insppropriate to any attempted union - if it should be desired to re-establish
Germany &5 a unitary State, the parties must achieve & consensus about what that
State is. Here is amicipated the fusion of two entities which have followed very
different policies since they came into existence. Although they may disagree
{by sgreement) about their mutual relations, it is essential that their fusion be -
based on distinct foundations. Firsuy, it is difficult to imagine how, in practice,
one State could be created unless there was agreement on exactly what was being
created. Secondly, there must be legal certainty. The ceﬁtral issue of this work -
the disputed legal status of the Oder-Neisse line - is controversial because of the
unsettied status of Germany and issues arising from the failure to conciude the
peace settement emfisaged' at Potsdam. It is no solution to the problem to

substitute one nebulous entity with another.

In the absence of any present consensus about the coﬁtinued existence of the
Reich, the fono‘xfing’ points are of relevance. If a unified Germany is a
continuation of the Reich, if itis identical - then it will automatically be invested
with those rights and duties possessed b'sr_ the latter. Marek stresses the
inseparability of continuity and identity in this context. Referring to her own

definitions, she writes:

"...the two notions of identity and continuity cannot be separated.
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There can obviously be no contiﬁuit‘;r without identity, since this
would imply the logical absurdity of a predicate without a subject

to which it could apply. It could, however, be asked whether the
reverse might not, in certain circumstances, be true, whether

there might not be identity of a State without its continuity. Unless
the po.ésibilitv of legal miracles is admitted, the question must be
answered emphatically in the negative: there is nio legal resurrection
in international law. Uncé a State has become extinet, it cannot |
resume a continued existence. There may well be a historical

revival of an extinget State, but not of a pre-existing legal emity."3

This extract is relevant to the German problem. If there is no continuity - if
Germany had ceased 1o exist - there could be no question of identity of any rights
and duties. Even if this is the positioh of the USSR, regard must be had also to the
Western Powers. The UK maifitains the continued existence of Germany - there
has been no break, despite the developments since 1949 - therefore there remains
some scope for a unified Germany possessing the surviving rights and duties of
defeated Germany. Had all the empowered States agreed upon the c¢essation of
Germany's existence, then the matter of which rights and duties would adhere toa
- unified Germany could be decidéd on the basis of the law of state succession? The
discussion on State succession will show the position of Germany were ’an the
~ States sgreed that it had ceased 1o exist. The study of identity and continuity is
intended to shed some light on the position of Germany according to the UK 1egal

perspective.

Marek defines State identityas “theidentityof its international rights and



obligations, as before and after the event which called such identity in question,
and solely on the basis of the customary norm “pacta sunt servanda™> The
continuity is simply the continuation in existence of the same entity. If the new
Germany is to be identical with the old, the question arises, within which
frontiers such identity exists; within which area the rights and duties

appropriate to such a status may be exercised.

Following the conclusion reached earlier, that there continues to exist a
Four-Power competence which supports the theory of Germany sur’&ri'hzring6 untit
the present day: there is certainly r’oom for the conclusion that all Four Powers do
at least sgree that they retsin that coﬁpetence with regard to the German
territory on which the two former zones of occupation are situated. Such common
ground offers perhaps alowest common denominator from which negotiations on
the future of Germany might proceed. Even if the Soviet Union would deny the
existence of Germany, it will not dispute that it retains certain functions - which,
indeed, it carries out conscientiously; although it is suggested that agreemént
among all concerned parties womd be essential about the status of the German
State at a peace settlemem?, such consensus is not necessary at the beginning.

Indeed, 10 seek it might result in progress being halted at a preliminary stage and

the abandonment of any attempt to define the eastern frontier of Germany.

That the Powers do not hold identical views on Germany is a state of affairs
which does not deny all legal remedies. Their authority is based on a joint
assessment, expressed in 1945, that they did not annex Germany, which therefore
continued to exist. Itis from 1949, with the purported creation of two States, that

the substantive differences were givena tangible form which, with hindsight,



would appear 10 have been virtuslly irrevocable. Each side made claims on behalf
of itsown "Germany”, and, atleastat theoutset, assertedthat itsGermany was
the true German State. Since then both States have become firmly established,
with perhaps on occasion more than alittle help from their friends, and like au
States have themselves participated as subjects of internationsl law, in the
 international arena. The only formal limitation has been the retained rights and
obligations with regard 10 "Germany as a whole”. Thus Esst and West Germany
have become progressively more integrated into their respective economic and
military allianices, at least in the first years of their existence perceiving their
fundamental interests - survival and protection from the other side, as being
guaranteed most effectively through very close ties with their blocs and,
especially, their own super'rnt:'*k'::«'ers.8 In particular, Adensauer and Ulbrichtin the
first years saw the basic interests and needs of their States as being met through
close cooperation with the USA and USSR, though it is probably fair 1o assert that
Adenaver had also a perception of the need for the Federal Republic to maintain
¢close ties with France and other western countries - hence the West German
enthusiasm for the European Communities, of which the US4 was not a member.
This perception of the need for a very close link with either the US4 or USSR
inspired a loyalty among West and East German leasders towards the superpowers
which was not always reciprocated. In other words, while the GDR considered its
primary interest {in terms of foreign policy and security} 1o be a close link with
the USSR, the latter State of course 100K into account its own, often different
interests where the GDR was concerned. Thus, it concluded the 1970 Treaty with
the ERG in the face of strong opposition from East Germany, which may have felt

its own position wes threatened by anyimprovement in relations between these
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two States.? The Federal Republic also had to accept that, from a US perspective, it
was only one aspect of US foreign policy and its position atany given time would
depend, not only on how cold was the‘ political climate in Europe, but how hot
were other areas of conflict, or potential aress, in which the USA had an

interestm.

Although the integration of each German State into its own bloc has served to
deepen the division of Germsny. nevertheless the adoption by the Federal
Republic of an Ostpolitik which, as is shown by the commitments made by the
Federal Republic in the treaties which it eventuslly concluded, accepted many of .
the legal demands of the socialist countries, eventually resulted even in the
successful negotiation of the tresty between the GDR and FRG on the basis of their
mutusl relations (which, of course, required the GDR to adopt a different
Westpolitik from its previous stance - for example, it sgreed that the FRG could
continue to maintain that the two States were not foreign to one another,
aithough the GDR itself does not accept this view). Therefore, ihere cafne into
existence &n awareness on both sides that while fundamental differences existed,
these need not necessarily prevent the adoption of messures which were
regarded as mutuslly beneficial and acceptable. The result of this was the series
of treaties between the Federal Republic and the socislist States and the Four
Power Agreement on Berlin. Some of these sgreements are relevant to the status,
rights and duties of a united German State. Thus the status of Germahv should not
. be decided simply by reference 10 the retained rights and responsibilities of the
Four Powers with regard to Germany as a whole; this as slready indicated would
be unhelpful anyway because of disagreement on the issue. The two German

States have created for themselves, with the approval of the Allies, and have been
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given by the Allies, rights and responsibilities which do not prima facie govern
the status of Germany as a whole - since that is reserved to the Four Powers - but
which may or will restrict or direct the policies and legal positions adopted by a
united German State at a future peace settlement, with regard to particular issues,

including its eastern frontier.

Any rights or duties of the unified Germany which it may acquire from the
Federsl and Democratic Republics will depend on its relationship to them. Those
passing from the Germany of 1945 would be those few which have survived the
creation of what eventually became the two German States, in 1949. The Western
Allies gave West Germany, over a five-yvear period, control over an increasingly
large and diverse section of its own affairs, et?emually retaining in the

Deutschiandvertrag of 1954 only those rights and duties which they held in

common with the USSR and which they could not, or would not, atienate 1! The
USSR concluded on 20 September 1955 its own treaty with the GDR,12 - a treaty
concerning relations between the Parties - in which they “solemniy reaffirm
that the relations between them are based on full equality, respect for esch
other’s sovereignty, and non-intervention in each other's domestic aﬁ‘airs"‘
(Article 1). The GDR apparently was also becoming a fully indepéndent State, but
there remained in the text of the treaty evidence of a residual competence of the
USSR, which migm sffect the freedom of action of East Germanyl3 First of aff,
the Preamble mentions, inter alig “... the obligations of the Soviet Union and of
the German Democratic Republic under existing international sgreements
relating 1o Germany as a whole _..." In other words, the Parties are acknowledging
that their freedom of action is not unlimited and the reason for these limitations

is the fact that three other States - the UK, US4 and France - retain certain rights
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over the whole of German‘sr and Berlin, the eastern sector of which the GDR claims
as its capital ¢ity, and the jusﬁfication for these rights ¢can be only the continued
existence of, or competence with regard to, Germany. Article 4 of the treaty also
acknovﬂedges the peculiarity of the situation of the apparently independent State

the GDR:

“The Soviet forces now stationed in the territory of the German
Democratic Republic in accordance with existing international
agreements shall temporatily remain in the German Demmocratic

Republic, with the consent of its Government ...”

Two points are worthy of note here: "temporarily” does not neéessarﬂy imply or
mean that the situation will soon change, whether in fact, in law or both. In
international law, a “emporary’ situation can essily acquire a permanent
character. This is typical of the German situation itself: the division of Germany
is nowadays depicted ss a permanent settiement the unilateral alteration of which
would have unwelcome consequences for world pesce. While this may be true,
nevertheless it is salso the ¢ase that the USSR and the GDR supported the
reunification of Germany {and therefore the temporary character as a State of
the GDR). This aspect of their Germany policy at the time is moreover enunciated

* in Article 6 of the 1955 Treaty:

“This Treaty shall remain in force until Germany is re-united
8s a peaceful and democratic State, or until the Contracting

Parties sgree that the Treaty should be amended or terminated.”
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To describe a situation as "temporary” may indicate the attitude of the Parties
towards a particular fact or state of affsirs; it does not mesn thet the situation
must change; nor does it necessarily detract from the merits of a patticular
situation. The same holds true for the Federal Republic, which in the Bundestag
Resolution attempted unsuccessfully to demean the treaties with the Soviet Union

and Poland by describing them ss elements of a "modus vivendi® (Parsgraph 1)

- which the FRG sought to esteblish with the East. These treaties are only
temporary in the sense that nothing ever remains the ssme if enough time
passes; the Federal Republic may cesse 0 exist through reunification of
Germany. On the other hand, Poland could also ¢ease to exist, a development for

which there is well-established historical precedent.

The second point is that, according to Article 4, the Soviet forces stationed in
the territory of the GDR do so with the consent of the GDR Government. This
implies that the presence of these forces is somehow dependent upon this
consent. This, however, is not the case. Firstly, anhoﬁgh the GDR Government is
said 1o give its consent, at least according 1o the actusl wording of the treaty, it is
nowhere stated that this consent must be obtained in order to legitimize the
presence of Soviet forces in the GDR. Had the relevant article stipulated that the
Soviet forces remained only with the consent of the GDR, the meaning would be
quite different, and it could then be maintained that an attempt had been made to
deny this aspect, at least, of the USSR's residual competence. Secondly, even if the
Soviet forces do happen to have the consent of the GDR authorities for their
presence there, such consent is unnecessary insofar as these forces are present

in the GDR, by virtue of the USSR's status as one of the Four Powers, carrying out
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functions under the residusl authority of the USSR as one of the Four Powers,
with obligations and rights vis-a-vis the other three Powers. Thirdly, as a matter
of fact if not law, itis not anticipated that the GDR will withdraw its consent to the

presence of Soviet forces on its territory.

In other words, despite the rhetoric of the USSR-GDR treaty, the concept of one
'Germsnv - however amorphous its form - survived the establishment of a
fully-independent East Germany. It also survived the establishment of thé Federal
Republic as a fully independent State, which meant thé division of its rights and
duties between the Four Pcw:rers; on the one hand, and the two German States on
the other. This Germany - or this collection of rights and responsibilities - is all
that remains to the Four Powers following the erosion of their supreme suthority
b‘f giving to the GDR and the FRG so many of the functions of State which they,

the Four Powers, had exercised since 1945.

The Soviet and Vestern views of what actually remains of Germany were not
identical; the:':,ar did recognise a “common responsibility for the settlement of the
German question and the reunification of Germanv“m' but it would appear that
the USSR was at one time prepared to regard as no longer applicable some of the
Allied sgreements which were essential for the maintenance' of the position of
the three Western Powers in Berlin and Germany: the sgreements of 1944 and
1945 on the zones df occupation and the administration of Greater Berlin and on
the control mechanisim in Germanv.ls This dispute was unresolved following
rejection by the Western Powers of the Soviet view. Nevertheless, there does exist

an agreed common responsibility for Germany among all Four Powers.
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In the event bf Germany in its unified form being identical with the Germany
of the immediate post-war years, it would not of course take over all rights and
responsibilities of the Four Powers. Since these are concerned largely with
actions which the Allies might be involved in with regard to Germany - in
particular, the reunification and the peace settlement, it is evident that it would
once more have certain acts carried out concerning it. Just as Germany in
1945-49 had no right to demand a peace settlement, not would it be able to do soin
future. This is the prerogative of the Allies. And if this Germany were a new
State, it would still be subject 10 the exercisg by the Four Powers of their
competetice with regard to it, since they had supreme authority and have
expressly retained that competence. It may thus be concluded that, regardless of
whether or not the single German State continues to exist, the position of the Four
Powers would not be affected with regard to their residusl suthority. Indeed,
despite their differences of opinion on the subject, all Four Powers, in a joint
declaration in 1972 concerning the application of Essi and West Germany for
membership of the United Nations, stated that their rights and responsibilities
would not be affected by this mt—:m:d:wership.16 Thus while there may be an absetice
" of consensus with regard to its scope, the existence of joint authority was
acknowledged simultaneously by all Four Powers nearly thirty years after its

assumption.

Despite the failure of the Four Powers to sgree exactly to what their joint
authority pertains, it is possible to offer a legal assessment of it. It is accepted that
Germany survived its defeat in 1945; in the absence of evidence to the contrary
then, it must continue to exist. Such evidence must be sought in the actions of the

Four Powers since it is they that have the right toalter the status of Germany.
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The Soviet Union seems to regard Germany as no longef existing, but, to have
binding effect with regard to the other three States, they must sgree to such an
opinion - which does, after all, constitute a drastic change in attitude. The UK, at
feast, certéinlv does not accept the Soviet position.l'? And this in itself should be
enough to justify the continuation of the German State, since it would appear that

the UK is merely maintaining the position agreed upon bv all Four Powers at the
end of the war, which may not be changed unilaterally or even with the
agreement of three of the four Powers; their authority over Germany, including

the power to determine its future status, was not to be exercised by majority vote.
[

While tﬁere is evidence 10 show that Germany has ceased to exist, none of it
contains any Four-Power declaration to that effect. 18 Nor is it sufficient to assert
frequenty and congistentlv that a particular state of affairs no longer holds wrue
if the otﬁer concernedr States from the beginning, and consistently, deny the
assertion. Herein lies the weakness of this theoretical jﬁdgment - although
correct, it is believed, in theory, it nevertheless is most unlikely 1o alter the
attitude of the Soviet Union, either because it believes its legal assessment 10 be
the correct one, or because it is unlikely 10 .be prepared to accept the loss of
political face entailed by a public reappraisal of its stance 19 Furthermore, even
if the Soviet Union can be deemed to be unable unilaterally to alter its éttitude 10
the cantinued‘existence of the German State, it could withhold its sgreement to the
' position of the other Powers in the event of some proposed j‘oint action with
regard o Germany, for example because it finds théir positiont unacceptable. This
suggests another resson for accepting the lack of consensus among the Four
Powers so that it may not be used as a justification to inhibit agreement on the

reunified Germany.
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It is suggested that the correct approach in assessing the statﬁs of Germany is
to go back to the time when the Four Powers actuslly found themselves in
sgreement - 1945. The various statements and acts ¢ited above purporting to deny
the existence of Germany cannot override the consistent maintenance of that
Wexistence by States with the authority to do so. In theory Germany exists, then.
Yet the Soviet Union does not accept it. It has altered its position and therefore
the effective status of Germany in public international 1aw is less ¢certain; to draw
conclusions in such circumstances entails a choice between what are believed 10
be contradictory stances. To support the UK view is to deny the cha;lge in policy
by the USSR, to take the opposite position is to assert that a State ¢can be obliged
{through neither customary internstionsl law nor M__Qge_n_s)_ 10 acknowiedge
not only a change but a fundamental change against its own volition in the status
of another subject of international law for which these States are ‘responsible, .
albeit in association with the USA and France. It is for this reason that no third
way can or should be sought. The UK is upholding the rule of international law
and to look for a compromise solution would be to demean that rule. The Soviet
Union has taken a stance that is not legally supportable yet its stance will remain
tenable as long as it chooses to maintsin it. In this context, the acknowledgment
in 1972 by the USSR that it retained joint capacity with regard to Berlin confuses
the picture further. Therefore, the actual status of Germany is ambiguous in the
extreme because of the failure of the responsible States 10 remain in accord with

regard to the exercise of their joint rights and duties.

It is not unforeseeable that the USSR, despite its public utterances on the
subject, may, at a later date, alter its attitude concerning the continued existence

of Germany, should such a move appear 10 be expedient. It has in the pastacted in
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such a way as to contradict earlier legal ¢laims. A notable coase is that of Poland in
1939. On 17 September 1939 the USSR invaded and subsequently occupied Eastern
Poland, up t0 a line previously agreed upon, by Ribbentrop and Molotov for
Germany and the USSR, in the secret Protocol to the Non-Aggression pact
concluded by the two States..ze While the USSR has denied the existence of this
Protocol it is generally accepted in the West that an agreement to partition Poland
twas indeed entered into2! The point is that the Soviet Union justified its
intervention in Poland on the ground that Poland as a State had ceased to exist
slong with the Polish Government and therefore the Soviet army entered the
territory of what had been Poland in order to safeguard the lives and property of
the Ukrainian and ¥White Ruthenian populations in that cc-umrv.zz The Soviet
Union msintained its presence in esstern Poland, which had been incorporated
into the USSR, until the attack by Germany in 1941. Yet it is most likely that
Poland survived as a State in 1939, despite the whole of its territory being
occupied by German and Soviet forces: its armed forces continued the war, a
Polish Government in Exile, provision for which was made in the Polish
Constitution, functioned continuously - and it is accepted that a State does not
cease to exist merely by dint of its whole territory having become occupied by the

forces of the other side; debellatio is required first 23

Therefore, the position was that the USSR had attempted to justify its unlawful
action by recourse to the ¢laim that Poland had ¢eased to exist.24 Notwithstanding
such a position, the USSR entered into diplomatic relations with Poland once agsain
following the attack by Germany. Yet the State with which it entered into

relations was identical under internastional law with the one which, according to
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the USSR, had ceased to exist. lIn other words, the Soviet Union blatently altered
its position because the prevailing politicﬂ and strategic éonsider&tions made
such a move expedient, if not even desirable. If Poland had ceased to exist in 1939,
it would have been impossible for the Soviet Union in 1941 10 conclude, as it didon
30 July, a Pact with Poland, on, inter slig, the restoration of diplomatic relalions.25
By acknowledging the Polish State in this Pact, the USSR incidentally destroyed

the alleged legal tasis for its action two vears earlier.

While it is hoped that it will not require another war and invasion 10
precipitate such a fundsmental change in attitude with regard 10 the continued
existence of the German State, nevertheless it may justifiably be asserted that the
Soviet Union can be induced - perhaps especislly if it perceives its own interest

being served - 1o alter its views on even very basic matters.

The difficulty in characterizing the Soviet position is that it does continue to
exercise certain functions pertaining to Germany 85 a whole. There do exist
recent statemetits by Soviet commentators on the German question, 10 the effect
that the German question no longer exists 26 The Soviet Union regards the
question as resolved, which means that it sees the present situstion, where two
German Steles coexist and many of the problems or outstanding matters which

- should have been settled by the peace setuemént have been regulated by bilateral
treaties, as final. One possible interpretation of this attitude is that there is no
scope, from the Soviet perspective, for Germany cominuihg 10 exist for the
purposes of a peace settlement. And while it does continue to exercise rights and
responisibilities derived from the actions of the Four Powers following the defeat

of Germany, thereisroom for the view thatsuch exercise is necessary, fiotto
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preserve the USSR s position at a peace settlement, but for the maintenance of the
status quo: while ambiguities may be present, nevertheless a final situation has
been arrived at which allows the existence of two separate German States and West

Berlin.

This points to characterization of the Soviet position in terms of the whole of
Germany havihg been replaced by the IRG and the GDR plus West Berlin {since it
regards East Berlin as forming a part of the GrDR}.Z?I In this sense, it is proper
ta regard these two States as successor States which have inherited from Germany
the obligation to permit the exercise iby the Four Powers of those functions which
comprise their rights and duties pertain‘ing to Berlin {or West Berlin} and
Germany as a whole. Although the two German States are independent, still they
have accepted since their foundation, albeit 'mth occasional attempts by the GDR
- to question the authority of the Western Pawers,.that certain legal restrictions
inhibit their freedom of action but simultaneously allow them such independence
as they have. The rights and obligations of the Four Powers both provide a basis
for the present situation and help to maintain its existence to the extent that they
éannot in practice be separated from the present Germarn structure of two States.
It is certainly the case that these rights and obligations of the Four Powers were
not intended to become permanent, but then neither of the two German States
formally anticipated &t the commencement of their existence that they would
develop separately - as is evident in the first constitutions of both. The
conclusion in the years 1970-1973 of the treaties between the FRG and its
immediate eastern neighbours plus Poland and the Soviet Union serves only to
strengthen the legal foundation of the geopolitical status quo. In other words,

sithough the originsal justification for the maintenance of such an intrusive
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presence in Germany by the Four Powers was certajnll'sr the peace settiement, later
developments in the Soviet perception of its own role rendered that justification
1ess relevant; but the status quo which had filled the vacuum depended also on the
continued maintenance by each side of its position, which in turn meant that

basic stanices could not be changed or even modified without extreme caution.

The next, logical step in the Soviet attitude towards Germany ¢ould be that,
since the German question has been resolved. a reunified Germeny would only be
able to appesr in the context of the "resolved” situation: the issues and problems
facing the 1945 Germany would not be those confronting the new unitary State.
One consequence of such a policy would be that, despite the apparent clarity of
the Potsdam Agreement, the matter of Germany's frontier would not arise -
having been resolved! Such adevelopment in the policy of the USSR, in the event
of there arising moves towards reunification in Germany, is not unforeseeable, V
but it would be unlikely 1o receive a warm reception from the Western Powers
which, even if they show no desire 10 alter the externsl de facto, perhaps c_:‘lg jure,
German boundaries, are unlikely to be prepared to negate suddenly the legal
position held since 1945, that the peace settlement is the proper occasion on
?{hich 1o finalise certain provisional arrangements or 1o demsnd that they be
changed. Indeed, the general position of thé socialist States with regard to the
specific issues of the Polish-German frontier is that the question was resolved at
Potsdam and therefore would not srise in the event of & reunification of

Germanv.za

The coficlusion must be that under present conditons, there is insufficient
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evidence to justify a definitive statement éoncerning the identity or lack of it,
between a future unified German State and the Germany of 1945-1949. This
'cnnclusidn assumes that the Soviet Union will not alter its existing view that
Germany has failed to survive the creation of the FRG and the GDR. In the event
of any developments in Soviet or Western policy towards the question, the
practice of the responsible States may enable a more definite assessment.
Hotwithstanding this judgment, it is appropriate to reiterate at this point that the
practice of the UK, which, it is believed, has been consistent in maintaining the
original joint decisions of the Four Powers with regard to the survwsl of

Germany, does indicate that Germany still exists.

(iii) The Rights and Duties of the United Germean State

In the event of a united German State becoming active once more on the
international plane, the present position concerning its rights and duties ¢can be
deduced from the precediﬁg discussion: regardless of identity being sgreed to
exist with the Germany of 1945, the position of the Four Powers, in terms of their
own capacity, will be unaltered. This follows‘ from the conclusion that, despite the
differing views of the UK and USSR, both States have sgreed along with France
and the US4 that their rights and duties, as they see them, continue to exist. The
difficulty is of course that the USSR, sithough in the opinion of this writer
having adopted alegally unjustifiable stance with regard 1o certain aspects yof the
German question, does create uncertainty as 10 the actual final exercise by the
Four Powers of their functions with regard to & united Germany. However, it may
be stated that, formally, there is unlikely 10 be any impediment to the exercise by

all Four Powers of their rightto decide upon the course of the eastern border of
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Germany, as agreed at Potsdam by the UK, USA and the USSR and, subsequently
France. Even if the Soviet Union should teke the view that the frontier, for
whatever reason, has already been settled finally, it would still be open to it t0
argue that, in continuing 1o espouse this line, it is nevertheless participating in
"the final delimitation of the western frontier of Poland”. This would,
incidentally, be in accordance with the argument frequently put forward in the
socialist countries that delimitation in this particular situstion means no more
~ than the formal and detailed enactment of a binding decision of principle.zg
1hérefore, while it might be open to the Soviet Union to argue that no decision
;hould be taken with regard to the Polish-German frontier, on the ground that
there is nothing to be decided, there would appear to be no formal bar to its
participating with the Western Powers in the final delimitation, without thereby

compromising its position.

It is impossible to predict exacly how the Four Powers would decidé on the
scope of their joint authority, given their present discord, but there is no reason
why they _couid not reach agreement on the most important substantive issues;
the lack of consensus which is evident now relates to the division of Germany in
the first place. Reunification could not occur without substantial movement in
the direction of policies which would be acceptable to sil Four Powers. Such
non-legal criteria defy advance judgment because of the unpredictability of
foreign policy. Hoﬁrever, it is believed that the two factors - legal stances and
foreign policy - even if they are entirely separable, do go together in the Germsan
situation 10 a great extent, perhaps even more than ususl, because the two German
States are in “the front line” of the division of Europe. Thus it should be

anticipated that the political will which would have t0 accompany any movement
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towards a legal sotution 10 the German question would assist the States concerned
to reach agreement on the extent of their joint authority, to which, with regard to

the Polish-German frontier, there is. as has been shown, no formal bar.

A similar argument to that which has been employed to show how the Soviet
Union might agree to participating‘in a final delimitation of the Polish-German
frontier has been used previously 10 show how the Western Powers could exercise
their right to decide on the Polish-German frontier at the peace settlement. 30 It
is suggested that, by approving the recognition by the FRG of the Oder-NHeisse
Line as the western frontier of Poland, the UK, and an*;’ other of the Four Powers
if they have expressed the same substantive approval, would be obliged at a peace
settiement 10 recognise the Oder-Neisse line. That is, they still have the right to
decide on the delimitation st the peace settlement, but their freedom of choice,
such as it is, would be restricted and, actually, negated because the previous
declarations of approval of the West German recogniition of the 0der-Neisse line
would have the effect of obliging the States concerned to approve the existing

frontier. This is not the view of this vxfriter.'31

The Soviet position can be differentiated because that State would be in the
situation of being able to follow the letter of the Potsdam Agreement, if it chose.
In other words, its freedom of action is maintained. The Western States, on the
other hand, would, according to the above argument, be bound by their approval
10 adopt a particular course at the peace settlement. It should in fsirness be
pointed out that the Soviet Union would also be obliped to agree to the Oder-Neisse

line were the above argument accepted.

Even if the Soviet Union argued that the frontier question were resolved, this
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could also be taken as that State’s contribution to the delimitation of the frontier.
There is, therefore, taking into account also the views of the Western Powers,
what this writer considers to be conclusive evidence that the frontier question is
apropér matter for the peace settlement - at the very least there is required from

the Four Powers a formal sgreement that the delimitation has already occurred.

It has been argued that “.the decision to change the eastern frontier of
Germany was taken by a German Government 32 s ﬁxrther correctly stated
that that Government wos composed not of Germans but of the Supreme
Commanders of the victorious Powers. The _German people, itis concluded, cannot

.in the event of an all-German Government coming into existenice, argue that they
are not bound to accept the decision of the German Government when it wes
composed of the Supreme Commanders 32 ﬁi’hile this argument is also valid, the
result postulated, that therefore Germany (since the German people would not in
this cbmext have any internationsl legal personality) would be obliged to accept
the Potsdam provisions with regard to the Polish-German frontier and therefore
not to question the frontier, is incorrect. Itis certainiv the case that the relevant
provision would bind Germany. But itis not the case that the Potsdam Agreement
by itself has the effect attributed to it - that of allowing Polaﬁd administration in

the sense of full scﬁ.ﬂex'e:igﬂt‘sr}‘i

Given the unsatisfactory nature of the Four Power positions with regard to the
status of Germany, that is, unsatisfactory in that the evident differences do not
allow a definite judgment to be made on the legal position x%rhich could be
acceptable 1o all, it is how necessary 1o consider to what extent the legal mofass of

the realpolitik acted out since 1945 can be clarified by the results of the Ostpolitik.
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In other words, which obligations and rights of the two German States may have a

bearing on the German question and in particular the 0der-Neisse line?

The GDR and FRG have both recognised that the State territory of Poland
extends to the Oder-Neisse line, which is its western frontier>> The GDR
recognised this situation as final and irrevocable, while the FRG accepts the
situation for itself but maintains that a unified Germany would not be bound to

accept the situation as a result of its (the Federal Republic's) recognition.

However, aunited German State would certainly possess some of the rights and
duties which presently pertain to the two German States. If Germany has‘ not
;urvived the creation of two new republics on the territory of the occupation
zones, then they are successor States, each with the wide range of capacities
sllowed to them by the Four Powers. In this c¢ase, should unification occur, the
new State would also be a successor State and it would be necessary to consider
which rights and duties it would inherit. If Germany has survived, while it is
known from the official statements of the Four Powers that neither the Federal
Republic nor the Democratic Republic has been regarded as identical with it,
ne\?ertheless its capacity to act was suspended for an indefinite period and most of
its functions as a State were passed on to the GDR (by the .Soviet Union) and the

ERG {by the Vestern Powers).

It is in such a situation that the complexity of the legal developments and
different policies of the Four Powers combinhe to inhibit assessment of the
problem as one might a "normsl” case of State succession. But what actuslly

happened? Germany continued to exist in its “potential” capacity, but many of its
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attributes as a State were permitted to devolve to the GDR_ and ERG, sufficient
indeed for both to receive, admittedly over a period of twenty five vears, from
1949 10 1974, virtually universal recognition by the other States of the world. This
process by which the rights anid duties of one were taken up by two new entities
on: the international scene was in effect a state succession. The only factor which
prevents the characterisation of the process by that term is that Germeny was
deemed still 10 exist. There occurred no cnmpleie replacement of one subject of
internationsi law by another or others such &s would have been accompanied by
a change of savereigmv:% for most purposes, the two republics enjoyed,
eventually, complete nominal independence, but with regard 1o Berlin and
Germany as a whole, of course, they could not override the standpoint of the Four
Powers which had ¢reated them in the first place. In other words, there was
substitution of sovereignty for most purposes: the Four Powers, using their
supreme authority, permitted it to pass from Germany,37 albeit without joint
agreement at the time, but they retained certain rights and duties which justifya
conclusion that Germany had not disappeared from the international scene vet. It
is vet another aspect of the unique character of Germany that the Emir Powers did
not themselves acquire sovereignty over Germany. They specifically refused 10
annex it, though annexation was one alternative available to them in 1945 3 1
was this refusal to acquire sovereignty, combined with the political faiture?® of
the breakdown of cooperation by the occupation suthorities, which gave rise to
the events of 1949 and the exacerbation of already campiex legal problems by the
appearance of 1wo claimants, each purporting to be the "real” Germany. By 1955,
all that remained of the sovereign German State was that part of it with regard 10
which the Allies had not relinquished their supreme authority: Berlin snd

Germany as & whole, which meantthe retention of the righttodecide onthe
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borders and status of Germany if and when reunification should occur.

The sovereign status of Germany weas thus reduced to a potential status:
potential in the sense that it was inactive, but not non-existent. If, therefore, this
sovereign status continued to exist, there could have been nofull trsnsfef of
sovereignty and hence the reluctance 10 characterize what was definitely a
widespread and thorough devolution of rights and obligations to the FRG and the
GDR as an instance of State succession. A partial transfer of rights and duties
cannot be termed a chaﬁge of sovereignty. Sove:eignty has been split with
regard to the territory at present within the frontiers of the two German States.
There is no competition among the jurisdictions, though, because of the
restrictions placed upon the freedom of action of the two republics by the Allies.
Any attempt to act in the name of the German State by either of those entities on
which devolved most of its active capacity would constitute an infringement of
the supreme authority which the Allies réteined. The Federal Republic and
Democratic Republic are sovereign States but with limitations placed on their

freedom of action in cettain situations.

Such a concept as cited above - the limitation on the freedom of action - is
nothing new. All States are subject 10 such limitations: international law
prohibits recourse to the use of force as a means of settling disputes - one specific
example of the freedom of States being limited regardless of their own wishes
(while at one time it could be argued that States were only subject to this
limitation because they chose to be, such no longer holds true; all States are
bound by the above rule irrespective of their own wishes in the matter by virtue

of its status as jus cogezj)‘m. States ¢an be obliged, and have so been, tofollowa



246

certain policy as a condition of their existence,} their freedom of action being
limited by treaty, as with Belgium in 183941 - one example of limitations being
imposed upon one State, quite lawfully, by others, rather than applying to the
whole international community. The significant difference about the situation in
Germany is this, that the method of limiting it is quite unique. While other States
can be and have been obliged' 1o behave in certain ways, it is not the case that
their sovereignty was limited by virtue of another power or powers possessing
over all or part of the same territory. The restrictions which apply to the FRG and
the GDR concerning the retained authority of the Four Powers are, in themselves,
arguably no more intrusive than the binding of Belgium to neutralityin the 19th
century or the Austrian example in the 20th century, whereby Austria actually
agreed 10 bind itself to neutrslit'sr.‘iz However, if Austria msintains its
commitment to neutrality, its sovereignty is otherwise no more restricted than
ihat of the vast majority of the other States in the internationsl community. In
the case of West and East Germany, they will never have the same measure of
control over their territory which is enjoyed by Austria, because they are
restricted even within their own territories by what is probably a simultaneous
sovereignty, existing in the Germen State and manifested by the exercise of
supreme authority on the territory of the two new Germanies by the Four Powers.
While the two jurisdictions do not compete, since they each have quite separate
applications, they can coexist. Again, it is not a novel situation for one State to
have certain rights on the 'territorv of another, but this would ususlly be by
mutual sgreement of the States concerned? and not, as is the c¢ase in West and
East Germany, by virtue of the dictate of a completely different sovereign power.
In other words, the "normal” or standard situation would be for one State to allow

the other the right to useits territory for certasin purposes. Even if this
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permission were granted by the granting State because such a concession had
been fundamental - for example, to ensure its coming into existence as an
independent State and as a condition thereof, this would still not be identical to
the situation in which the FRG and GDR find themselves, because the granting
State in this hypothesis would still be fully sovereign, that is, the only sovereign
entity on that territory. West and East Germany have to coexist within their own
territories with another sovereign autherity. Herein lies the besic substantive

singularity of the German issue.

Is the concept of potential capacity, such as the State of Germany would appear
to possess, quite unique? The answer, as so often with Germany, is maybe. Itis
ironic that among those who would ridicule the concept of Germany continuing 1o
eﬁist, even if only for certain limited purposes, are some Polish international
la'wers“. For it was the Polish Supreme Court, admittedly in a Poland which, far
from being socialist and allied 1o the USSR was arguably democratic, independent
{politically as well as legallv} and had only two Yésrs previousiv foughtand won a
war against the Soviet Union, %> that felt able to rule that the éssumption that the
Polish State ceased to exist, after the third partition of Poland in 1795, was

recoghized as "a historical and legal error."¥ The Court further stated:

"The Republié as a State existed even after the partitions,

aithough in a potential status....." 47

So the concept of potential capacity or status is not quite as far-fetched as some
would suggest, though it may not have been an accurate assessment by the Polish

Supreme Court, in terms of public international law, to ¢laim that the Polish State



246

had enjoyed such & status 3 The sctuat wording used is not so impotrtant here,
because the meaning and effect sre very similar indeed. The Polish court was
suggesting that the Polish State continiued to exist despite the fact that, over the
whole of its territory (whatever its dimensions), sovereignty was being exercised
by three other States: the Russian Empire, Prussia and Austria-Hungsary. The
only difference with Poland was that, asapotential State, like Germany it was
completely inactive, but with Germany there exists tangible evidence of its status
in the form of the occupation of Berlin and the exercise of certain rights with

regard 1o the whole of Germany.

Although it hes been concluded that there occurred 110 State succession in the
usual sense according to which that term is understood, because there was no
comglete replacement of one subject by another or others, nevertheless the legal
existenice of 1wo, non-compeling sovereign powers on German territory
{Germany on the one hand and, on the other, the FRG and GDR ) was brought abowt
by the devolution of certain capacities from the former td the latter. It this sense
theré was & State succession from Germany, though it was not universally
characterized as such when the c¢rucial events were taking place, from 1949 10
1955. Each of the new Germean States was regarded as being not identical with
Germany. New entities came into being with sovereign power, subject to the
exceptionsl limitations discussed in the preceding pages. These exceptional
limitations ate fi0t openi 10 question because they are meanifestations of an equally
exceptional, but legally walid, right of supreme suthority enjoyed by the

responsible States.



249

If it is possible, as is the view of this writer, for two, non-competing
sovereignties 1o exist with regard 10 one territory, then it should ipso facto be
conceivable that State succession may occur with regard 10 one of these
sovereignties (the category of the GDR and FRG) without thereby affecting the
other. The succeeding State or States would of course be bound to accept the
limitations upon their freedom of action which exist as a result of the Four Power

supreme authority, which represents the sovereignty of Germany.

The idea postulated here is that of partial State succession. 0'Conneti4s
discussed this in the context of one State acquiring part of another State, through,
for instatice, annexstion or ¢ession, so that the territory of one is incressed at the
expense of the other, but the international legal personality of neither is
affected: they remain the same States. Vith regard 10 modern Germany, however,
what is involved is an sltogether different form of succession, because the
capacity which 'zax'a:\'.passed from Germany wes not total capacity with regard 1o
part of its territory, but partial capacity with regard to all of its territory (that is,
minus those aress which had been pllaced under Polish &dmhiistration or Soviet

control, 10 the East of the Soviet occupation zone).

The fact that this ¢capacity was actually passed onto two States should not be
permitted 1o confuse the issue: this occurred because by that time, there were two
separate de facto authorities in Germany: the Western Powers and the USSR.
Although each side did not aéct:xrd immediate approval to the sctions of the othet,
this was eventusily forthcoming. The division of this ¢apacity into two parts of
Germeany may be regarded, for this purpose, as not expressing any division in the

legal character of the capacity which flowed from Germany to the two new States.
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They each inherited the same kind of partial authorityover their own segments

of the German territory, though the practical extent of it may have differed.

The practical consequence of this situation is that, if Germany still exists, a
reunified German State would, despite this existence, succeed to those rights and
duties of the two German States which should be inherited according to the
general law of State succession. It would not be prevented {(or saved) by the mere
existence of the Germanyof 1945 from being subject to the rights and duties of
the GDR and FRG with regard to the Polish-German frontier. However, since the
final decisions on the status of Germany and its frontiers are 1o be made by the
Four Powers in exerfcise of their supreme suthority, the commitments of the
reunified Germany could not override those of the Four Powers with regard 1o
these matters; only subsequent action by the Four Powers could limit their .
freedom of action: if they have made any statements or taken any action which
would have the effect of réstricting their final decisions on the status and
frontiers of Germany. This reunified German State could only comé into existence
in the context of the residual Four Power authority, assuming that they will take
no action to bring about the demise of that authority in the meantime. Because
neither of the two presently active German States is identical with Germany, the
new German State would also probably not enjoy that status. The fact that the FRG
and GDR derived from the old Germany would not of itself entail an automatic
fusion of the new entity with the old; this is because the development of the
Federal and Democratic Republics since 1949 has entailed the acquisition of rights
and duties such as to ¢create a quite unforeseen, new but nevertheless legall.v valid
state of affairs. Even if the Western Powers and the USSR did not originally

intend the entities which they set up it their respective zones of occupation to do
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s0, these have nevertheless acquired the status of sovereign States, with the

conisent of the Four Powers.

However, the "new" Germany would still be subject to the residual authority of
the Four Powers. Indeed, the actual act of reunification ¢ould only occur with
their consent, because this would be seen as a development which has to be
regulated by them, since it concerns Germany a5 a whole. Othetrwise, it is
conceivable, legally, that reunification might take place without the involvement
uof the Four Power's, since it might be argued that, if neither the GDR nor the ERG
nor a reunified Germany is identical with the "old” Germany, then why should it

be bound by Four Power limitations which apply 10 the Germany of 1945?

A Iti other words, in order to ensure that they could exercise fully their rights
and duties with regard to the future unified German State, the Four Powers would
require to be fully involved in the unification of the Federal and Democratic
Republics, so that the entity thereby c¢reated would be bound explicitiy to accept
the supreme authority of the Powers. The whole point of Germany continuing 1o
exist simultaneously with the FRG and the GDR is to preserve the position of the
Four Powers. It would defeat the purfose of continuing to maintain such a
complex and wroublesome status quo if the two German States could simply unite
outwith the context of the retained rights and responsibilities of the Four Powers.
These two States are separate subjects of international law but they do not have,
indeed cannot have, authority 1o deal in matters relating to Germany as a whole.
Thus a reunified Germany would also be unable so to deal; such c¢apacity is not
acquired out of thin air. It follows from this that the reunification of Germeany
must also be deemed a matter falling within the ambit of the term “Germany &s a

whole "
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While neither the FRG nor the GDR is identical Withk Germany, nevertheless,
they remain subject to Allied capacity with regard to Germany as a whole. The
Allied capacity is derived from the supreme suthority assumed with regard to the
sovereign German State. Although they are not identical with Germany, the FRG
and the GDR are both connected with it, in that the capacity retained by the Allies
after they created these two Stﬁtes applies also to them: théy accepted this in
tresties with the Eouf Powers when _thev were given independence. Thus there
exists this legal link between Germany and the FRG and GDR, which, were they to
unite, would render capable of execution the outstanding rights and

respongsibilities of the Four Powers..

It may be stated that, despite its non-identity with the Germany of 1945, the
reunified S1ate will be restricted and bound by the same Four Power capacity as
the 0id Germany. Eurthérmore, it is the ¢ase _th&t, even if Germany has survived
the creation of two German States (the Western view), the law relating to State
s@:cessian will nevertheless play a role in ascertaining what rights and duties
will apply 10 the re.unified German State, because of the separate status of East and
West Germany under international law. If the Soviet view be accepted, that
Germeny ceased 10 exist, then ¢learly the rules of State succession have a role 10
play. In either cese, then, a reunified Germany will itselfl te bnund by two
, separéte‘ sets of rights and duties: those inherited from East and West Germany
and those applicable by virtue of the supreme suthority of the Four Powers. Since
thiz suthority spplies at present to both German republics, they would also pass it
on 10 the succeeding, unified Germany. The Four Power suthority then applies
directly to Germany through their right to deal with Germany as a whole, and itis

inherited from the two presently active German States.
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Onc¢e again, the problem which may arise is the attitude of the Soviet Union.
While the differing legal positions of the Four Powers can be reconciled
according to the érgumems given above, there remains the conflict of opinion
over what are the residusl competences of the Powers. However, in light of the
above discussion, it is at lesst possible for a unification of Germany to occur,
placing heavy emphasis on the rules of State succession, so that the existing
differences might be dealt with as a matter of fact, rather than either side
demanding concessions from the other concerning legal stances. Eventually, all
Four Powers would have to reach sgreement about Germany, but there is no
reason why the debate cannot be confined to an evaluation of their joint
capacities instead of the necessarily divisive issue of whether or not Germany has
existed continuously since 1945, despite the political and legal evolution of the

situation.

{iv) The Law relating to State Succession

The law of state succession will be relevant with regard to the German problem
in two aspects:
1. the consequences of unification or uniting of two States to ¢reate a
third State from the perspective of succession to treaties;
- 2. the particular rules relating to boundary treaties, or territory affected

by such treaties, in the event of a succession of States.

43 will be shown later, these 1w aspects are not always separable and both are
relevant to a consideration of the obligations of Germany vis-a-vis Poland when it

succeeds the FRG end the GDR as a result of unification.
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Before this question ¢an be discussed, it is advisable to decide what is meant by

the term “State succession” and what are the relevant rules of State succession.

Convention on Succession of States in Respect of Treaties 0 {hereinsfter referred

10 as VCSSRT) provides:

" "succession of States” means the replacement of one State

by aniother in the responsibility for the international

relstions of the territory:”
This definition is the same as that adoptéd by the Interniationsl Law Commission as
part of its Draft Articles on Succession of States in Respect of Tresaties at its 26th
Session?! In the accompanying commentary, the ILC noted that . the term is
used as referring exclusively to the fact of the replacemetit of one State by
another in the responsibility for the international relations of territory, leaving
aside any connotation of inheritance of rights or obligations on the occurrence
of thatevent.">2 In other words, the devolution of rights and obligations will be
dependent upon other particular rules, whether contained in the Convention,
applicable as part of customary internationsl law or by special agreement of the
entitled States. It is clear from Paragraph 4 of the commentary that the term
“responsibility® has been emploved consciously as an  slternative to
"sovereignty”. This is not because soversignty is not transmitted but rather to
take account, according to the Commission, of State practice and to allow for the
Convention to cover not only national territory, but also cases such as trusteeship,
mandate, protectorate and dependent territc:rv,53 which may not necessarily te

subject 10 the kind of authority connoted by the term "soversignty. 34
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An examination of the writings on the subject shows that there is complete
agreement oni the aspect of substitution or replacement of one State by another
with repard to a territory, slthough some writers hesitate 0 use the word
"sovereignty” when describing the kKind of authority wansmitted. This holds true
for writings in both West and East, contemporary and 1ess recent. AmMOng western
writers, McNair describes a situation where "..one State succeeds, wholly or in
part, o the personalitfr and the whole or part of the territory of ahother State. "2
Thiz iz quite uncontroversial; there is no requirement that a State cease totally 10
exist for a succession to occur, while the term “personality” could include forms of
suthority cher than sovereignty, slthough the successor State may actuéllz.f
acquire a different authority with regard to the territory from that enjoyed by its
predecessor (for example, in the case of a newly independent State taking over
territory which prior to the succession was subject 10 the authority of a mandate
power). '0 ‘Connell writes of "...the factual situation which arises when one State is
substituted for another in sovereignty over a given territorv...."f’ﬁ While this
definition postulates only the substitution of one State for ancther with regard to
sovereignty, which might seem on the face of it to exclude other kinds of contraol,
it should be born in mind, first, that this definition iz given as part of the
inwoductory remarks 10 a massive study on the subject of State succession and,
furthermore, the author on the same page mentions the process in somewhat
more general terms, which might be construed so as to sllow for a wider
definition of the scope of State succession: “..one State c¢eases 10 trule in &
territory, while another takes its place."f’? 0'Connell goes on to explain that an

instance of State succession ".does not necessarily presuppose a juridical
substitution of the acquiring State in the complex of rights and duties possessed

by the previous sovereign."—’s In saying this his view is almost identical to that
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of the ILC in its commentary to the draft articles, where it states that the term
"State succession” leaves aside any connotation of inheritance of rights and

obligations on the occurrence of that event >’

More recently, Brownlie has written that *..State succession arises when there
is a definitive replacement of one state by another in respect of sovereignty over
a given territory in conformity with international 1aw 60  Browniie
acknowledges that his definition is subject 10 amendment in ¢ertain ¢ases because
it may not be sovereignty which has been enjoved by the previous State 51
Otherwise, his definition is in line with the tenor of the other definitions quoted.
Itis interesting that he adds the rider that the replacement of authority should be
in conformity with international law before it will be regérded as a succession.
Thus excluded from the ambit of state succession are acquisitions of territory by
unlawful means. This is not to say that the other definitions given do include
unlawiul acquisitions of territory; rather, they are excluded by implication, since,
as will be evident from the methods by which succession may occur, a succession

of States may arise only in particular situations.

Reference has already been made to the definition favoured by Akehurst®2 He
regafds it as ".that branch of international law which deals with the legal
consequences of a change of sox?ereigmv over territory.” In light of the above
discussion, there is nothing to be added 1o this, except to note that consensus exists

with regard to the aspect of replacement of authority.

Mtlving East, it is evident from the works of some Polish writers that they are
in broad sgreement with their western counterparts. Skubiszewski, for exemple,

writes:
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"With the loss by a state of its subjecthood in international

law atre linked problems of succession. 63

While the author in this context does not actually define State succession, it is
evident from the above statement that the notion of replacement of one State by
another is what has been taken into account. 0f course, there does not have to be
total loss of statehood (which is mentioned here), and it is certain, from further
references in the text to total and partial succession, that the author did not
intend to confine the concept to that of total State succession ®%  Professor
Skubiszewski has also commented specifically on the German question and the
relevance to it of the law of State succession, and reference will be made to this

work later.

Returning to the present day, two recently published general texts on public
international law by two leading Polish international lawyers, one the professor
of public international law at Warsaw University, the other the director of the
Polish Institute of Iniernational Affairs, confirm the consensus of opinion: on the
basic concept of State succession. Goralczyk writes that “Problems of succession
of international rights and duties appeat when a part or all of the territory of one |
State passes under the sovereign authority of another State."6? Symonides takes
the view that "Succession is the result of changes in territorisl supremacy over
part or all of a defined state territm“sr."""‘5I There is no substantive difference
between Goralezyk's definition and that of Akehurst. The one potentislly
different aspect of the description given by Symonides is the use of the term
"territorial supremacy”, rather than “sovereignty”. The two may refer to

different situations, just as in German, the term "Souveranitat” (soversignty) may
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define something superior to “Gebietshoheit” (territorial supreme s.uthorit?).
However, in Germen the two terms are sometimes used synonymously too, which
can lead 10 confusion unless the writer specifies what is sctusily intended by the
use of the lesser term. In the present case, the use of the term ™erritorial
supremsacy” perhaps serves the function of causing Symonides’ definition 10
resemble more ¢losely that adopted by the ILC and contained in the VCSSRT. The
end resuit, though, is to confirm the unanimity smong writers as to the general
abstract mesning t;f the term "State succession.”

The next question must be: in which specific circumst'ances ey 8 succession
rof States take place? Such an event may be brought about ‘bﬁ; a number of
different political events, which do not necessarily all have the same legal
effects 7 among these are included the rouo'x.?ing: cession, annexation,
formation of a union or federation, attainment of independetice and p‘artitin:xn.'E"a
It is not proposed to consider the legal effects of each of these, since not all of
them are relevant to the German problem. The essential aspect which they all
possess is that, following any of these events, there will be a different State

exercising authority over the territory concerned.

{v} The Relevant Rules of State Succession - Status of the VCSSRT ‘

The VCSSRT wes concluded on 23 August 1978, According to Article 49, it
requires fifteen ratifications ot accessions before entering int force. By March
19573 a total of six had been received.f’g Hone of the States whose practice is
relevatit 10 this study has a8 vet ratified the treaty, though it is of more than

passing interest that Poland, Czechoslovakia snd the GDR have signed it’0  Each
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of these States posseses territory, their tenure over which has in some way been
questioned by the Federal Republic of Germany, and the provisions of the treaty,
were they to become binding on all of the involved States, would probably serve to
strengthen their tenure against possible future claims by, for example, a united

German State.

The general rule as to the temporal application of the Convention is setout in

Article 7, para. 1"

"Without prejudice to the application of any of the rules set forth
in the present Convention to which the effects of é succession of
States would be subject under international law independentiy of
the Convention, the Convention applies only in respectof a
succession of States which has occurred after the entry into

force of the Convention except as may be otherwise sgreed.”

So the Convention by itself applies only to successions of States which occur after
it enters into force, with one ‘proviso and one exception: where any of its
provisions reflect existing law, then they will of course not depend upon the
Convention coming into force to be applicable to a case of succession; and States
may actually agree to apply the rules of the Convention before it comes into
effect. In fact, the provisions regarding the possible retroactive effect of the
Convention have been described as the most controversial of those dealing ;@'ith
its scc'pe.'Jll Paragraph 1 wes to be the only provision dealing with temporal
application had the draft articles been accepted without amendment, but this was

unacceptable to some States. Indeed, paragraph 1 was itself included despite the
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’upposition of some members of the Commission ' It hes been pointed out that

Parggraph 1 of Article 7 can itself have a limited retroactive effect.’? This is

because a successor State created after the Convention has mﬁe into force may
accede 10 it - so that the provisions of the Convention would apply 10 its own c¢ase
of succession. In this case, according to the author, there would occur a
retroactive application of the Convention, since the succession would of course
precede the accession to the Convention. In other words, if the Convention lias
acquired the necessary ratifications to bring it into force, and after this a
succession of States occurred and the new State adhered to the Convention, then
the Convention would actuslly apply to that ¢ase of succession, as the new State

has become 8 party 1o it - including Article 7, paragtaph 1, which provides that

the Convention applies 10 successions which take place after it has entered into
force. And since the succession would precede the moment when the Convention

comes into force for the successor State it ¢can be said that the Convention does in

fact have retroactive effect. Parsgraphs 2 and 3 of Article 7 provide further
possibilities for the application of the Convention before it actually ¢omes into

force, the application being permanent or provisional.

The VCSSRT represents in its final form a mixture of codification of existing
law on the subject as well as progressive development of international law. This
was acknowledged in the Preamble 1o the Convention, where it is stated that the

States Parties are:;

. "Convinced .... of the need for codification and progressive
development of the rules relating 10 succession of States in

respect of treaties ..."
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It is not proposed to consider to what extent the Convention reflects the interests
of the so-called newly independent States at the expense of the former colonial
powers and vice-versa. This controversy is not relevant to the situation in
central Europe. Hevertheless, in that the rules of state succession as agreed at
Vienna are to some extent a product of that controversy, and given that at least
some of these rules may be applicable to a future succession of States in central
Europe, it should be acknowledged that there will be some indirect influence on

developments there.

One of the important issues with regard to the status of the provisions
contained in the VCSSRI, as oppoéed to the Convention itself, iz that there is
uncertainty in the matter of the rules of State succession. ' This uncertainty
existed prior to the adoption of the Convention and persists because of the lack of
support accorded to it in the form of raﬁfications and saccessions. Thus it is
- necessar'y still to consider each provision of the Convention separately in order to
establish its status, taking into account slso the actual effect on the law which
may be attributed to the VCSSRT itself - due to the preparatory work for and the
influence of the completed Convention, containing as it does a convenient
collection of precise rules which, even if they do not necessarily reflect previous

State practice, may encourage adherence to the treaty.

The problem with the VCSSRT is to distinguish between what is progressive
development and which provisions constitute codification of existing
international law {or have become part of the corpus of custcmiary internstional
law as a result of, or since, the sdoption of the Convention). The preparatory

work of the ILC in this context is always helpful and state practice may offer some
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guidance, but in either case, caution must be exercised. On the one hand, as has
been indicated, State practice may be equivocal. On the other, the ¢conclusions of
the ILC have not always been met with complete approval. Szaferz writes that
there has been application of the pfinciple of ¢leat slate in the c¢ase of secession
of States "by virtue of the hitherto prevailing customary I&W",?S but that “..one
may assume that travaux preparatoires and the Convention itself serve as
evidence that the clean slate principle as applicable in the case of secession is no
longer part of customary international law. 70 Brownlie, however, takes the view
that the distinctions made by the ILC in its drafis, between ne'm’,f independent
States and other appearances of new States, are not reflected in State practice? 7
He maintains that “..as a matter of general principle a new state, ex hvpothesi a
non-party, cannot be bound by a treaty, and in addition other parties to a treaty
are not bounid to accept anew party, as it were, by operation of 1aw."" The point
here is not to ¢riticize the views of either writer, but to show that the state of the
law may not necessarily be that which is presented by the ILC. It would be
necessary 10 look carefully at the relevant travaux preparatoires with regard 1o

each provision.

It has been suzgested that, because of the uncertainty of the present law and
the difficulty of proving that customary law is not in accordance with the
provisions of the Treaty, future State practice will follow, or tend to follow, the
rules contained in the Convention.”® This may help in a very gradual way 10
establish with some degree of certainty the status of those provisions with regard
to which there had existed some doubt - i.e. whether or not they have come to be
part of customary law. While the Conventioh itself and the preparatory work may
indeed have contributed to a consolidation of the law,50 the Convention does itself

reise doubts with regard to customary law.
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As for the balance of the VCSSRT, it has been suggested that the Convention
containg more eleménts of progressive development than of codification sensu
gx’i_ctg.al This ought 10 encourage further caution in characterising the treaty as
declaratory of existing law. Among those provisions which the writer considers
to be declaratory of well established norms is Article 11 on boundsry regimes, 10
which reference will be made later. If state practice does indeed follow the
provisions of the Convention, then obviously it will come to reflect, increasingly,
customary law even if it n&vef enters formally into force in accordance with

Article 49.

(¥i) State Succession and Germeany

In considering how the German question will be affected by the rules of State
succession, it is necessary to distinguish between the devolution of capacity from
Germany to the two German States and the capacity which will belong to the

unified Germany. One event is in the past; the other has yet to occur.

Different rules apply in each case. When East and West Germany ¢ame into
existence, first of all the?were not perceived at the outset as permanent entities
although thef.r have since come to be so regarded. The rights and duties which
they acquired were held by them often on a temporasry bagis because it wag still
anticipated that agreement might be reached on the establishment of otie German
State by the Four Powers. The whole set up was provisional and this explains why
the Four Powers retained their own c¢apacity with regard to Germany as a whole.
In this sense, despite the fact that the FRG and the GDR are quite firmly

entrenched as individual States within their respective economic, political snd
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military blocs, the situation remsins provisional. The rights and duties of the

-Allies continue to exist formally and materially.

Because of the confused and unpredictable geopolitical situation in which East
and West Germany first appeared, the devolution of capacity from Germany 1o
them by the Four Powers occurred in the form of quite separate arrangements on
either side snd was accompanied by ¢laims on both sides that the other wos acting
unla@mllv.az Both hew Germat: States themselves became involved in e:x:tensive‘
State practice with regard to the rights and obligations of the Reich, since the
~ devolution of authority from the Four Powers had entsiled a division of the areas
in which either side - the GDR and FRG on the one heand and the UK, US4, USSR
and France on the other - was competent to act, a kind of outline of competence

rather than specification of particular treaty rights and commitments.

The two ﬁew States had by 1955 acquired what is generally considered now o
be full statehood, but subject 10 the well known prbvisos or reservations
concerning Berlin and Germany as a whole. A situation had been reached in
which there were U%0 non-compeling sovereign powers existing simultanieously
on the same na*rritor‘,f.a3 For the purposes of devolution of rights and duties, this
process has been characterized as a case of partial State succession® Heither of
the two German States is identical with the Reich, a fact which prevents the
situation being classified as one of identity of one State and secession by the

other, a theory which héas teen postulated in the Federal Republic of German*sf.sf’

The partial succession envisaged is not with regard 10 part of the territory, but

rather of the soversignty. This is a novel proposition but would sppear
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accurately to refiect what has occurred in Germany. The consequence is that,
despite the ambiguity of their origings, the Federal and Democratic Republics have
certainly succeeded 10 many of the rights and duties of the Reich. They are
non-identical, successor States. The succession might be classified as de_facto
because the situation which hss arisen in Germany is at variance with the
original intentions of the Four Poweré; but each of these Statesg accepts the legal
fact of the existence of two German States. Therefore the present situation does

not bear the stigma of illegitimacy now, though it may have done soin the 1950%.

The succession is certainly ad hoc because it has developed in a piecemesl
fashion, quite contrary to the original 'plans for Germany's post-war
development. However, with the agreements of the 1970°s, a political modus
y_ive;miiss has been achieved which allows for the systematic development of the
situation should that be perceived as a desirable objective; or, more likely in the

short and medium term - the maintenance of the existing divisions.

In the event of the GDR and the FRG forming one German State, which rights
and duties of its predecessors will it inherit? The role of the Four Powers in the |
reunification has been discussed. Their position would ensure that Germany

would definitely be bound by the rights snd responsibilities of the Four Powers 57

It iz legally possible for the unification of the GDR and ERG to occur through
the incorporation of one of these States by the other 8 Were this to happen, the
effect would be that the incorporated State ceases to exist and the matter of
succession would be: to which of the incorporated State's treaties does the
incorporating State succeed? The incorporating State would continue to exist;

there would have occurred no bresk in its life which would deny the identity of
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the enlarged State with the pre—iﬁcorporation State. The surviving State would
continue to be bound by its own treaties and it would inherit those of the deceased
State,ag presumsbly with the exception of any treaties which couid not be
performed because of & fundamental change of circumstances which renders

performance of the weaty impossible.

With regard 10 the Polish-German frontier, a commitment on the part of
Gérmany 10 accept it in its present form would certainly exist. Sihce both the
Federal and Democratic Republics recognise the Oder-Neisse line as the western
frontier of Poland, and there is no element in the recognition by either State (in
the Warsaw and Zgorzelec Treaties) of that frontier which would be incapable of
surviving the incorporation, Germany would in fact be obliged to maintain the

recognition accorded to the frontier by the GDR and the FRG.

Nevertheless, the reality of the situation in Germany is such that the form of
unification is much more likely to be that of a fusion, or uniting of the two States.
Both States have equal status vis-a-vis the other members of the internationsl
community and the siliances of which each is a member serve to support their
equality. For incorporation to take place, it would, in view of the status quo in
central Europe, probably have to be preceded by the unquestioned political and,
presumably, military ascendancy of one bloc ovef the other to the extent that its
authority could resch out to incorporaste the other German State within the
- personality of the German State which happens to be associated with the
ascendant side. This scenario is not, in the view of this writer, &s likely as that
which presumes a peaceful drawing together of the two Germsn States

“accompanied by the political will of the Four Powers 0 negotiate reunification, on
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the basis of equality of West and East Germany. Indeed, given the commitments of
all the involved States not to resort 1o the threat or use of force and their
recognition of the inviolability of frontiers, plus the adverse political stances of
the GDR and the ERG to each other, it is most likely that incorporation could not
occur unless preceded by acts of aggression on at least one side, contrary to
internationsl law. Any actof incorporation would then have to be considered in

light of that unlawful use of force and the legality of it would be open to question.

The above considerations indicate, therefore, that the peaceful reunification of
Germany would have to take the form of a fusion, i.e. uniting, of the two States 0
It must now be considered what will be the rights and obligations of the new,
unified German State. These should be divided into two groups. The first consists

- of those which are binding on Germany as a whole and exercisable by the Four
Powers. It has already been explained why these would continue to apply to the
united German State pending a peace settlement: briefly, this is because the actual
peaceful unification itself could not take place without the participation of the
Four Powers, who, it must be assumed, would, if they still intended to draw up a
peace settlement, insist that appropriate conditions be attached to the unification
process. The second group of rights and duties would of course be those which the

new Germany inherits from the Federsl and Democratic Republics. Not only are
these two capacities (of Germeany on the one hand and the Four Powers on the
other) separate in the sense that they pertain to different rights and duties, they
are separate also in status. Where the capacity of the Four Powers is concerned, it
should be recalled that this constitutes all that remains of the supreme authority
assumed by these States in 1945 and maintained without any break since. Because

this supreme suthority is a manifestation of the sovereignty of Germany, itis
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superior 10 any capacity of the German State created from the FRG and the GDR.
In particular, in the event of any conflict of opinion between the Four Powers
and the United German State s to matters falling within the capacity of the Four
Powers, such as Berlin, the status of Germany as a whole and its frontiers, the
position of the Four -Pavfers will prevail over that of Germany. Indeed, there can
occur no such substantive conflict, although the contrary may appesr to be the
case. If Germany should assert that its position on a particular matter binds it,
then indeed it may be so Izvt:nund7 But it can only be bound, in certain areas, subject
1o the rights and duties of the Four Powers, and these will always take precedence.
Thus if theré. arises some appatent conflict of substance, it is not actually so - it
would be a conﬂicf of capacity or jurisdiction; it would then be open to the Four
Powers to insist that the particular matter falls within their own area of residusl

authority without the actual merits of the spparent dispute being discussed.

This conclusion follows logically from the view of this writer that Germany
still exists for certain purposes and that within the ambit of the area "Germany as
awhole”, supreme authority is exercised lawfully by the Four Powers. Of course,
this does not necessarily mean that the Allies do or would exercise their authority
without regard for the views and commitments made by the Germans for
themselves since 1949. They are entitied 1o take into account the sctions of the
FRG snd the GDR, but they are certainly not bound by them uniess they have
actually assumed an obligation to be bound. Indeed, the Four Powers have also
taken action, separately, if niot together, for the preservation of their interests as
they perceive them even if such messures were not popular with the German

people; it ismost unlikely that the Germsans could muster a majority of their
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population to support the division of their State into two new States. While the
division of Germany may have been reluctantly supported by a majority in the
Federal Republic as a lesser evil than, say, unity under commutism or socialist

democracy, that is not 1o say they supported division as an end in itself.

So the Four Powers have in the past taken drastic action which would not meet
with German support. But they could exercise their authority in such a wayss to
take into account the wishes of the German State and the German people. In terms
of the Four Power agreements with regard to Germany, insofar as these are still
valid, their discretion is unfettered by sny commitments to Germany. The
consequences of this wide authority are vital to an assessment of the legal status

of the Oder-Neisse line following unification.

{(vii) The Law Governing the Unification of Germany.

For the purposes of this study, the type of unification anticipated is one in
which the personalities of the GDR and FRG would cesse 10 enjoy any separate
international legal existence. If, for instance, they were to <reate a
confederation, it is likely thet, for purposes of international law, they would
maintain their separate legal personalities as well as the rights and duties which
attach to these?! In that event there would be no question of what capacity
would pass onto a successor State and the position would be one of considering
whether indeed a unification had actusily occurred so as 10 enable the Four

Powers to enter into a peace settiement.
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Thus the type of unification enviseged is one in which "..the control of the
externsl relations of all the member states has been permanently surrendered to
a central government so that the only state which exists for international
purposes is the state fcfrnied by the union 92 _in other words, a federal State or
some even closer form of union, the essentisd criterion being thet for

international purposes only one State exists.

In the event of the GDR and FRG uniting so that they ¢reate one hew subject of
internationsal law, the new State will be faced with the issue of its eastern
frontier. The state of the iaw at the present time is that it wiil niot be bound by the
provizions of the YCSSRT as such, because it is not in force and neither East nior
West Germany is a party to it. Therefore, the matter of succession 1o the treaties of
the predecessor States will fall 1o be decided according to customary internationial
law. Even if the GDR and the ERG coﬁclude, as presumably they would have 10
ensure an orderly succession, an agreement as 10 the method of succession and
the problem of incompatibility of existing treaties, the*,f would still be obliged to
unite in accordance with existing rules which bind them, some of which are to be

founid in the VCSSRT.

The matter of succession by Germany may be divided into three elements: the
general question of obligations of successor States after the uniting of States, and
the more specific issues of succession 10 boundary treaties plus the right of a

predecessor State 10 prevent particular treaties surviving a succession of States.

{vii} (8) Uniting of States. The relevant provision of the VCSSRT with regard to

uniting of States is Article 31, This deals with the effects of & uniting of States in



YA}

respect of treaties in force at the date of succession, and thus would be appliceblie
to the WVarsaw and Zgorzelec Treaties, both of which have been ratified. The

general rule is contained in paragraph 1:

"When two or more States unite and so form one successor State,
any treaty in force at the date of the succession of States in
respect of any of them continues in force in respect of the

successor State "

There are two exceptlions stated: a treaty winlnot remain in force if the other
State party or parties sgree (subparsgraph &), nor will it remain in force if it
asppears from the treaty or is otherwise established that the application of fhe
treaty in respect of the successor State would be incompatible with the object and
purpose of the treaty or wnmd.radicallv change the conditions for its operatio:i

{subparasgraph b). The most cursory snalysis of Poland's State practice with

regard 1o its ‘%festerxl frontier makes it possible to state beyond any doubt that it
would not agree, other factors notwithstaﬁding, to the lapse of the Warsaw and
Zgorzelec Treaties in the event of reunification of Germany. The incompatibility
exception will be considered below, as part of the analysis of the rules of State

succession with regard to Germany.

Article 31 appeared in the ILC's draft articles as Article 30. In its commentary,

the Commission indicsted in Paragraph 1 that the provision, which was
mansplanted without amendment 10 the Convention, includes "..the case where
one State merges with another State even if the international personslity of the

latter continues sfier they have united.”? Thus it would include Germany within
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its ambit even if the GDR and FRG continued to exist as States after the fusion. It
was further indicated that, for the purposes of the Convention, the succession of
States “..does not take into account the particular form of the internsal
constitutional organisation adopted by the successor State. The uniting may lead
to akwholl'f imitary State, t0 a federation or to any other form of constitutional
arrangement."94 In the view of the Commission, the degree of separﬁte identity
retained by the uniting States after the succession, within the constitution of the
new State, would be irrelevant for the operation of the Convention 52 Again,
insofar as Article 31 may bind the GDR and the ERG, it would appear that almost
any kind of framework which they might dream up for the new German State
would still include themwithin the ambit of the Convention. But to what extent, if
anjr, does Article 31(1) represent codification of existing law? The ILC
commentary inciudes an examination of much of the relevant state practice,
including that of Germany in one of its preirious guises. After examination of the

practice which it considered to be relevant, the ILC concluded that they appeared

.10 indicate arule prescribing the continuance in force ipso iure of the treaties
| of the individusal constituent States, within their respective regional Iimits and
subject to their compatibilitv with the situation resulting from the ¢reation of the
unified State."% The non-possession of treaty-making power by the constituent
States under the constitution of the new 5State was not considered as preventing
the continuance in force of treaties entered into prior to the succession.
However, the precedents with regard to federal States {as opposed 1o non-f‘ederél
States, to which the ILC was referring above), while less definite, appeared slso to
the Commission to indicate the existence of a rule prescribing the continusnce in

force ipso iure of pre-federation treaties of individusl States, siso within their

regional timits. 97
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These conclusions had been arrived at by reference to two relatively recent
instances of uniting of States: Egypt with Syria in 1958 and Zanzibar with
Tanganvikain 1964. In the case of federsl States, as the Commission indicated, the
1atest practice was less recent: it tooK into consideration the Swiss Federal
Constitutiankof 1648 and the German Federation of 1871, amoﬁg others. The view
of the Commission was that, while writers tended to diétinguish between
succession where the new State acquires a federal form and other cases of
succession, they tended not to regard the distinction sas being of any great
significence.gs‘ In light of the Commission’s statement earlier in the commentary
10 the same article, that the succession “does not take into account the particular
‘form of the internsl organization adopted by the successor Statev 994 may be
assumed that it is in accordsnce with the effect of the general view of writers, it
being another matter whether it accepted the premises for that view, that the
federal - non-federal distinction is of little significance in this situation.
However, it is evident that some writers consider that, in the event of a federation
being created as a result of succession 10 two or more States, wreaty obligations
may lspse, so the distinction hss been regarded ss having, potentially, real

influence with regard to succession.

With regard to the German Federation of 1871, the prevailing opinion,
according to the Commission, was that the &e&ties of the individual States
continued in force: they either bound the federal State as a successor within
their regional limits or they continued to biﬁd the individual States through the
federal State until terminated by an inconsistent exercise of federal legistative
po'a-'er.mo But if these treaties were capafnle of being terminated merely by dint

of an inconsistent exercise of federal legislative power, it signifies that the
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Federation was not bound, or did not feel itself bound, 10 spply the treaties. If
under international 1aw it could terminate certain treaties by operation of federal
legisiative power - i.e. through municipal law - without regard 10 the views of the
treaty partners of the individual States, then it indicates that succession wes not

always automatic.

In the case of non-federal unions, whete a composite successor State is ¢created
from two States so that one organ is responsible for the international relations of
the new State, the 1wo preceding States may retain their separate identities within
the union, or they may cease 1o exist entirely as sepeu‘até entities, the single new
State succeeding the two or more preceding States 1o the exteﬁt that no evidence
of their individual status within the union survives whatsoever. Either case
might apply 10 a unification of Germany. For the purposes of su;cession to
treaties, the result would be the same: one German State would exist under

international law as the successor to the Federal and Democratic Republics.

Two recent precedents have been the uniting of i’.gypt with Syriato form the
United Arab Republic {(UAR) and Zanzibar with Tenganyika. The latter union

resulted in the new State of Tanzanis, which has survived 10 the present day.

The UAR declared that the pre-union bilateral treaties of Egypt and Syria were
considered as continuing in force within the regional limits in respect of which
they had been concluded.wl_ With regard to multilateral treaties, an interesting
communication from the Foreign Minister of the UAR 1t the UN
Secretary-General included the statement that "..all international tresties and

agreements concluded by Egypt o Syria with other countries will remain valid
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within the regional limits prescribed on their conclusion and in accordanée with
the principles of international 1aw."102 4t first reading, this seems to say that the
treaties will remain in force in accordance with the principles of international
law. This, if it meant that the UAR considered itself obliged 1o act in this Wav
might indicate the existence of opinio ijuris with regard to the ipso iure
continustion of treaties following a succession involving a union of States.
However, the presence of the word "and” makes the statement ambiguous, because
it may be read (aithough this is perhaps less likely) ss meaning that the treaties

will remain valid within the prescribed regionad limits and that, furthermore

they will remain in force in accordance with the principles of international law -
as if 1o say that the regional limits are one thing, while the principies of
imemationsl law are quite another. That is, they are the normal principles, not
necessarily related to treaties which apply 10 all States in their State practice

which do not necessarily include ipso iure succession to treaties. Thus caution

should be exercised in attributing too much weight to the statement in the

absence of clarification.

Hevertheless, regardless of whether or not it felt itself bound, the UAR
- certainly did maintain in force wherever possible the treaties of its predecessors.

Article 69 of the countyry's Provisional Constitution read, in part:

“The treaties and sgreements {of Syria and Egypt) will remsin
valid in the regional spheres for which they were intended at
the time of their inclusion according to the rules and regula-

tionis of the Interniations! Law.” 103
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Agsain, this extract does not by itself show a belief on the part of the UAR that it
definitely considered itself obliged to retain the treaties in force, though such

may be inferred from the text.

According 10 0'Connell, additional caution should be exercised in using the UAR
8s a precedent because, in his view, the arrangement by which it came into being

Was sui gemeris.m‘i

It is interesting that when Tanganyika came into being as a newly
independent State, while giving nﬁlice that all pre-independence treaties
applicable to it would continue in rorcé only on a provisional basis, it
acknowledged that some treaties might survive by application of the rules of
customary 1aw 103 Although it reserved its position, there is at least evidence in
its antitude of a preparedness 10 accept that there is no total clean slate. When
three years later it entered into union with Zanzibar, the new State issued a Note
which included the statement that, to the extent that their implementation wes
consistent with its constitution, all international treaties and sgreements of the
former States would "..remsin in force within the regional limits prescribed on
their conclusion and in accordance with the principles of internsationad taw."106

The wording is identical to the statement of the UAR and is therefore subject to
| the same reservations as the previous statement insofar as it may evidence opinio

juris, 107

While the unification of Germahv might follow the above pattern, there is no
reason why it should not become a unitary State, thus entailing the complete

disappearatice of the two existing States. The reasons for this are historical as
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well as legal: Germany existed as a unitary State from 1933 till 1949 and, for
certain purposes, since then; also the two States have the same nationality; not
in the sense of citizenship, but in that they share a common linguistic, cultural
and historical heritage. Indeed, it is because of this shared past that the GDR, in
asserting its separate statehood, has followed a policy of Abgrenzung
(demarcation) while the FRG has sought to stress the ties between the two parts of

what it considered to be one natio:1.108

The conclusions to be drawn with regard 1o the ILC's analysis are: unless there
iz sgreement 1o the contrary (and this is contsined in the VCSSRT}, any succession
to treaties in the event of uniting of States will be applicable oniy to the
territories with regard to which the treaties originally applied - their
geographical scope is not automatically extended;wg. the form of uniting is of no
significance as far as the Convention is concerned - the ysame rules will apply to
the successor Statelm? treaties of the individual constituent states continue in
force ipso iure following a uniting of States, although in the case of federation
the precedents are less cértain.“l However, the distinction between federation
and other forms of union is probably itself of lesser significance.“z Most
important, the Commission concluded that ".. & uniting of States should be
regarded as in frinciplé involving the continuance in force of the u_'eaties of the
States in queétion ip_goi_ure_:."“3 This, it said, was based on the practice of States
and the opinion of the majority of writers. The philosophy behind its conclusion

was the need 1o preserve stability of treaty relations:

"As sovereign States, the predecessor States had a complex of
treaty relations with other States and ought not 1o be able at

will 10 terminate those treaties by uniting in asingle State."114
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That is indeed a most laudsble aim, but it is another matter whether the rule

expressed in Article 31, Parsgraph 1 does in fact reflect customery law and

thereby automatically applicable to the unification of Germany. Not &l of the
practice was consistent and, as the Commission itself acknowledged, writers are
not unanimous on the subject. Nevertheless, itis perhaps worth bearing in mind
Akehurst's point that, since there is doubt as to the existing law, which may cause
problems in proving that customery law is not in accordance with the

Convention, future practice may tend 1o follow the rules as setoutin it 115

It is difficult to sustain the view, on the basis of the evidence considered, that

all ¢ases of uniting of States result in ipso jure succession to treaties. Even since

the Vienna Conference in 1975, opinion on this matter has varied. Brownlie
argues quite bluntly that new States, since they are non-parties 0 existing
treaties, cannot be bound by them. This rule, which he calls the rule of
non-transmissibility, applies both 10 cases of decolonization asnd 