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ABSTRACT-

Medicine plays an important role in human life. It may
serve to enhance dr re—establish- fhe ‘health of an
‘individual, and may shape the extent to which he or she
can participate in the essentials of life. Thus, it may
predict or assist 1in the 1evél of self-determination
which a person Hmay exercise. It is argued here,
however, that self~determinatioh is also an important
value‘ within the medical vact, and that - albeit
unwittingly - medicine and its practitioners >may also
effectively reduce the individual's capacity for autonomy
by withholding information which is important for the
patient's capacity to make knowing and‘free decisions.

Thus, an attempt is made to esiablish that there
is, or»should be recognised, a right to informétion - a
right which belongs to the patient and which is a
precursor of the doctor's corresponding duty to‘
disclose. Indeed, it 1is argued that ‘such a right is
currently recognised as having importance.~ ‘However,
from‘the perspectiﬁe of the individual,.if this right is
to have concrete méaning, iﬁ must be éapéble of effective'
vindication. |

Having sought to establish the value of the right,
and its pervasiveness, certain special categories of
patient are considered in more depth - namely, the
mentallyb ill, the mentaliy handicapped and children -

since it is conceded that, if the right described does
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not apbly to these groups then ité very universality is
threatened and its standing in the hierarchy of important
interests may bevminimised. It is concluded, however,
that the 1law at present does not deny the value of
autonomy in medicine even in respect of»theée groups‘who
might otherwise be thoughtvtd be vulnerable to denial of
autonomy. A comparison of different legal systems shows
fluctuationsv in the extent to which protection is
offered, but it is not doubted that value is plaéedvpn
extending this right‘to these groups. It is asserted,
therefore, tpat the law does not and need not approach
even thesé most complex situations withdut beafing in
mind the crucial significance of the right and demanding
considerable justification for its denial.A

Whilst acknowledging that many | disputes are
settled outside of courts of 1law, it is argued that the
role of the law canhot be underestimated, since even out
of court settlemehts are generally made 6n1y after known
legalz criteria are met. Thus, iﬁ is claimed, if the
patient's rightAié,to he‘acknoﬁledged then it should be
given a ‘legally recognised status. ﬁoreover, it is
.crucial that an appropriate fotm of action is made
 avai1ab1e foi vindication of any right.

Thus, the thesis goes on to examine the major
legal actions available - assault, negligence and no
fault liability. Comparisons are made with the systems
and decision-making approaches of courts 1in Scotland,

England and the United States, with some reference also
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to Canadian judgeménts. ' _Particﬁlar .account is  also
_faken of the Accident Compensation Scheme in_ New
Zealand. It ié concluded“that cu:rent legal apprdaches
are relatively unsatisféctory in terms of their capacity
to give precedence to - the rights of vpatients;
Dissatisfaction with these systems stems from two sources
- 1in some cases (e.g. negligence) the pattern of
decision-making described is essentially'inimical7£o the
demand fot information disclosure. In others (e.g;
assault and the no fault system in Neﬁ'Zealand) there are
structural difficulties  which ensure thatv rights
‘vindication cannot uniformly be achieved.

The thesis  concludes by tentatively hypothesising
alterhative° strategies for the 1law, which would permit
the serious attention, which it is argued is merited by
this }ight, to be exténded to it. It is suggested that

there are a number of'possibilities available if the law.

is prepared to acknowledge the value of the right

described. In Scots law, the actio injuriarum may
provide a possible source of’redress. whilst in English
law the uncertainties surrouhding the manner in which .
tort law has developed make it more difficult to envisage
radical‘reform. ‘However, the negligence action femains
‘a possible source of redress for grievances a)  if the
purely professional aspects of the physician's role are
separated from the moral obligations imposed on any
professional to respect the 1integrity of his or her

client, thus permitting decision-making which reflects



the source of the harm rather than concentrating on the
technical conduct of therapy, and b) if the law concedes

the value of self-determination in medicine
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PREFACE

The hypothesis that thére is ’a‘ fundamental right .t§
information disclosure in medicine, as an aspect of the
more general ’right vof self—determination. is tested
primarily by referenée to the. sane, adult human being.
Thus, except where otherwise stated, he or she will be
taken to be the paradigmatic patient. It is
acknowledged;fhoﬁever, that other groupé have importahce
for the claim that‘suéh a right should bé vindicateq.
Thus, consideraﬁion is made of some of  the speciall
situations in which the right may be challenged. = The
groups.selec;ed comprise children, the mentally ill and
the mentally handicapped.

The writer has deliberatély excluded consideration
of the unconscious patient, since, it is submitted, the
characteristics and difficulties which ‘apply- in this
vsituation can be distinguished from those ﬁhich apply in
the cases considered. This is not to imply that the
unconscious patient does not equally have‘access to the
right, but merely to indicate that in this situation the
immediate considerations which apply relate rather to
necessity than_directly to the right here described.  In
any event, the legal position of the unconscious'patient
seems relatively uncomplicated, particularly where
therapy is life-preserving.‘ Accordingly, it was not
felt Fo be essentialvto include specific coﬁsideration of

the position of the unconscious patient, partly on

owvii



grounds of space, but particularly because the aim of the
thegig is to define the right and  to consider the
efficacy or sensitivity of légal systems 1in respect of
its vindication. In seeking to present an analysis of
the extent to which the law is capable of protecting this
fundamental right, the assertion that the law both should
and can do so is taken to apply .to all groups of
patients. The groups sélected for special consideration
were chosen because of the peculiar CQmplexities of their
situation withinb the context of an autonomy based
analysis.

The discussion begins with a consideration of the
role of medicine. Chapter 1, therefore, considers the
potential of medicine both to enhance and to delimit the
autonomy qf the individual, and introduces the question
of patients' rights. Chapter 2 goes on to consider the
4uestion of informatioﬁ disclosure and <consent to
treatment in more depth, and seeks to establish and
describe a right to information discldsure which, it is
argued, should be giﬁen legal recognition. However, the
chapter concludés that, even if the right described is
taken as having value, its vindication depends on the
capacity or willingness of 1legal process to recognise
infringement as a legally protected interest.
Moreoever, whilst it is clear that the right is currently
accepted by law as ha#ing significance, 1legal process
must also make available an effective mechanism for ite

vindication, otherwise the right has merély symbolic or
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limited value.

The mechanisms available tovthe aggrieved patient
have changed over the years, and the néxt_section of the
discussion goes on to consider a range of available iegal‘
responses, and tests their efficécy as:systems of rodress.
against the underlying assumption of the importance of
the right. Chapter 3, therefore, considers the now
largeiy obsolete option of raising - an aotiOn based iﬁ‘
assault, and concludes that, whiist shoﬁing overt promise
as a means of concentrating primarily on the rights iof
: patients.‘it is inherently flaﬁed, since it's cépacity to
recognise non-physical invasions of “integrity is
apparently limited. Chapter 4 considérs the negligenoer
action in general, since this is now the most common, and
in some cases, the ohly avenue of rédress available to
the patient.

The negligence aotion, it is concluded , is, by
its very nature, not ideally suited to the vindicationkof
individual rights, since it depeﬁds on descriptions of
duties, and rationalises behaviour in ‘;‘ theoretically
objective manner which does not lend itéelf‘ to the
outright.vindication of rights. In Chapter.s, emphasis
is placed on the application of the negligence action in
respect of information discloshfe. . In particulaf.
consideration 1is made of the development of consent
doctrines in the United States. It is argued that, efen
in those States which adopt the ‘'prudent patient;

approach, use of negligence rather than an alternative
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-analysis distances the = matter of éoncern from the
individual patient and his or her rights in a way which
is unsétisfactory for those‘ Qho “would argue for the
direct application of rights to information disclosure as
a prerequisite of real consent. In .Chapter 6, the
situation in the United Kingdom is reviewed, and it is
concluded that British Courts have traditionally shown

considerable deference to the professional test when

\
1

considering medical behaviour. Moroever, it ié argued
that the flaws in negligence analysis are éompounded by
the importation | of - extra-legal factors into
decision-making. Without alteration in judicial
attitudes, and unless the right at 1issue 1is given
priority, it is, therefore, concluded that  the
application of the negligence action in British Courts is
inimical to recognition of the right described.

Although assault and negligence remain the two
most obvious legal processes available to the patient, at
least one jurisdicition - New Zgaland —.has institﬁted a
radical énd novel system ‘of liability which 1is
effectively designed both to recognise the involVement of
the community with all of those who are disabled, and to
provide some form of redress and rehabilitation in the
event of damage. The system is therefore reviewed in'
some detail in>order tdvassess whethervor'not it provides
~a framework which would be nmre appropriate in medical
cases in general and information disclosureb cases - in

particular. It is concluded that, although there seems



to be a reluctance to equate medical .acdident or
negligence with 'medical misadventure' (the gqualifying
criterion), nonetheless this depends on the attitudes of
decision-makers, and can therefore be , mddified;
However, in respect of failure to disclose sufficient
information, the system offers no indentive td make
disclosure, and indeed cannot accommodate the provision
of redress where the damage causéd amounts to an insult
to integrity rather than phyéical damage.» The scheme
is, therefore, unsuited to the vindication of the right
here describedf

In Chapter 8, the_diécussion moves oh to consider
the extent to which the.right’may be said to be generally:
applicable, since the fact that legal brocess to date
seems to deal with it relatively unsatisfactorilyd mayvbe
less significant if the right in fact is ohly of limited
application; Thus, special g¢groups - children; the
mentally ill and the ’mentally handicappéd - are
considered in some depth, in order.to assess Whether the
right either couid or should be extended to them. If it
is conceded that the right is of major significance, then'
their exclusion would both deny them autonomy enhancing .
information and_vwould seriously affect the extent to
which the right can be taken serioﬁsly. It is concluded
that the law already is prepared to exténd the right to
cover at least some members of these groups, and that
accepting its importance would furtper extend its

application.



In Chapter »9' a brief assessment is made of the
capacity of the law bto develop sufficiently td take
account of the primacy of self-dete;mination in the
medical enterprise. it is concluded that overt and
unequivocal protection of the right is necessary in order
that 1legal process can incorporate its vindication.
This can be achieved either by the use, fbr example in

Scots Law of the actio injuriarum, or - perhaps more

simply - by adopting a distinction between the technical
aspecté of the physician's role and the moral aspects.

Whilst good ﬁedical practice would ideally draw no such
distinctiqn, the‘ law may be required to do so when
assessing ‘matters of information disclosure, which
supersede the ;echnical and guarantee the morality of the

" medical act.
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INTRODUCTION

CHAPTER 1

Over the last few decades, the practices, c¢laims and
aspirations of orthodox medicine have come under scrutiny
as never before.[1l] The individual doctor is seen less
as a favoured friend and a devoted healer, and more as a
spécialist participant in a  system whose impressive

battery of weapons will serve the health of the

world.[2] Orthodox medicine has a wide variety of
sophisticated tools - routinely paraded before an
awestruck public - with which to decide who is ill, to

provide diagnosis and prognosis and to cure (or at least
a11eviate§ many of these conditions.: Of course, nothing
is perfect and perhaps not every illness can be cured,
but medicine can at least make the symptoms less

difficult to cope with.

Moreover, the rapid growth of associated
industries - notably the pharmaceﬁtical industry — has
also changed the face of medicine.{3]} Physician-like

uncertainty and combined consideration of a given
problem, have shifted to the apparent clinical certainty
of drugs, tubes and sophisticated equipment. As‘medicine
and its related industries became more and more subtlé in
their capacity to assess the mechanics'of i1l health, 50
the cures and the palliatives became more specifically

targeted, more chemically refined. Medicine became more



than an 'art"(or perhaps less than one) - it became a
science, technically -based. téchnologically equipped and
distanced in terms of knowledge, munderstanding and
comprehension from the public who became increasingly
baffled, but nonetheless impressed by its
sophistication.

Moreover, orthodox medicine in its struggle for
professionalism, notably throughout the nineteenth
cehtury. significantly affected many aspeéts of the 1life
of every citizen. It is widely believed, for example,
that the rise of professionalism in medicine, made a
significant, if not determinative, impact on laws
relating to abortion.[4] Orthodox medicine played a
major role in the downgrading of what ié now known as
'alternat{ve' medicine, [5] with the implication that it
is fringe medicine - not the real thing at éll. But,
perhaps even more significantly; orthodox medicine seemed
to have adopted a particular posture - namely
interventionist rather than preventive. This trénd has
not been substantially reversed, ensuring (or at least
contiibuting to the fact) that the wvast majority of
people in countries with orthodox medicine turn to it to
cure or alleviate illness rather than to prevent it. In»
this way, and perhaps partially for this reason, the
panoply of medical skills 1is significantly weighted
towards sophisticated diagnostic techniques, and
expensive high technology equipment, and medicine has

looked to the pharmaceutical industry to provide many of



its cures and palliatives.[6]

Thesé ooints are significant within the context of
this discussion. since it will be necessary to conclude
that without challenging the absolute ‘good’ of orthodox
medicine, without challenging the,concepts of health and
illness, and without a healthy scepticism of orthodox
medicine's health care monopoly, then autonomy reducing‘
practices may more readily be justified. Moreover, the
influence of the vtechnical nature of much of modern
medicine should not be underestimated as a factor in at
least some of the problems currently confronting the
doctor/patient relationship in -many countries. In
particular, the increasing sophistication of medicine may
cause communication problems between doctors and patients.

In those so-called developed countries in which
orthodox medicine has a virtual monopoly of health care,
the phenomenon of challenge’ through | complaint or
litigation is playing an increasing role.[7] ‘The doctor
in some jurisdictions may find him or herself constantly
afraid of 1legal challenge whilst -the patient may find
that his or her status as patient can minimise personal
autonomy. If, as is routinely said, trust is essential
to a 'good' relationship between doctor énd patient then
a ‘'good' medical act can only follow umere such trust
genuinely exists.[8] Indeed,vone of the major reasons to
fear the 'American disease' of 1litigation explosion is
precisely that its impact on the beneficent relationship

between doctor and patient is so dramatic as effectively



to reduce the-potential for trust. and therefore for a
'good' medical act, which' should be the aim of both
parties to the interaction. Kennedy;tQ] amongst others,
has criticised what he calls the ehginéer/scientist‘model
of medicine. seeing it as both personally unsatisfaé;ory
for ‘the patient (perhaps also for the doctor) and
.therapeutically of 1limited value. What is c¢laimed here
is that the nature of the medical enterprise is greater
than merely its technological capacity; and extends into
mbre personal and less easily measured realms of mbrality
- in particular respect for persons.{1l0] Achieving a
level of trust in any relationship dépends on respect
between the parties, and whereas thé patient routinely
respects at least the technical skills of the physician
(otherwise why seek him or her 6ut). respect must also be
shown by the doctor to the patient. |

vViewed in this way. mediéine is not simply an
exercise of purely clinical skills. It transcends the
technical to reach the level of morality by the‘shafing
of respect. Indeed, medicine has '1ong‘ been concerned
with questions of ethics, and hasvlong shown a’commitment
to morality in dealing with "the patient - however
‘incomplete it might be seen by some as being. Moreover,
mach of this commitment relatesr to recognition of the
need to view the patient as an autdnomous human béing.
with rights and interésts which are identifiable
independently of medicine. Recent codes of practice, for

examnple those promulgated by the World Medical



Association.[llj have explicitly dealt with the human
subject in terms which leave no doubt as to the status to
be accofded to the patient. Although this commitment is
traditionally more clear in cases where the likely nature
of the interaction is experimental;[lZJ'it remains sound
and appropriate in whatever situation the doctor
exercises his or her professional skills.

Medicine's response to its patients is not merely
an academic question, since at one time or another (and
in some cases frequently) each df us will have some
contact with orthodox medicine. Indeed the increased
longevity to which many people in the developed world can
aspire, will 1likely have a significant effect on our
experience of medicine. This 1is primarily because -
whatever ‘bur life-expectancy - age ﬁrings with it
apparently inevitable problems. High technology may be
able to provide pain relief for the chronic conditions
associated with the elderly, such as arthritis, but it
seems neither able to prevent nor cure it. Gi&en the
monopoly which orthodox medicine has in health care, éven
pain relief for the chronically ill will  genera1ly be
- sought through contact with orthodox medicine. The
increasing number of elderly in the community is 1likely
therefore to mean that - as a community gf nations - the

per capita contact with medicine will increase.

A substantial number of prescriptions are issed in
the United Kingdom each year.[13] There 1is no obvious

reason to think that this number is decreasing, and



indeed measures have recently been taken to attempt to
limit the drug bill in the National Health Service.[14}
This means that, despite the c¢laim that a substantial
proportion of 1illness 1is self-limiting,[1%] many more
consultations result in the issuing of a
prescriptién.[ls]

Moreover, .incteased media attention, increased
publicity by doctors themselves and the political capitél
which can be made by being ahead in the race for better
cures, more exciting surgical techniques, control over
life and death and so on, meant that medicine was
constantly paraded before the public in dress uniform.
Its éuccesses were trumpeted - its failures often
ignored. This apparent imbalénce may have represented no
more than'.a desire to view only the positive, perhaps for
a variety of reasons, but it also resulted, whatever its
motivation. in an exaggerated and potentially problematic
perception of medicine as something which is not only
always good and well-motivated, but also - always
successful, or at 1east» always showing enterprise,
awe-inspiring skills and an understanding which goes
beyond that which could be expected of ordinary
mortals. The current trend of ©parading medicine's
failures has further dramatised the practice and
capabilities of medicine in a manner which is scarcely
helpful.[17]
| This proliferation of claims ébout orthodox

medicine, and therefore by implication about the doctor,



may result in a number of phenomena, many of which are
inimical to the morally good practice of medicine. The
patient may become humble, undemanding and uninvolved

with his or her treatment. Indeed it has been said that:

Although scholars have proposed ‘various
models to describe or prescribe the
distribution of power within the doctor
patient relationship, for a number of years
one view dominated professional ideology and
customary practice. Under that wview, the
patient was seen as making only one Kkey
decision, to ©place herself in a given
doctor's care, thereby delegating all
subseguent authority to the doctor. Such a
model assumed that the patient lacked the
technical ability to make medical decisions
and - their expertise justified the doctors
making decisions on the patients' behalf.[18]

Since much‘ treatmenﬁ is enhanced by the active mental
co-operation of the patient (indeed it is now becoming
part of accepted therapy that the positive involvement of
the patient can be beneficial),{19] patient participation
is seen as very significant, but is unlikely to be
achieved in a relationship between a masterful doctor and
a .cowed patient. Further, the doctor may increasingly
come to regard his or her skills as SO far femoved from
the ordinary patient's understanding and experience as to
forget that the use of these skills results in human and
not solely technical consequences. The former of these
the patient not only can understand but also mustvlive
with.\ J

lThe technical revolution has also had further

'significant implications for doctors and patients. As



the gap in technical skills widens, so the difficulties
of communication inevitably increase.[20] Equally.
however, the expectations of the patient are increased,
resulting in disaffection with the medical act Which does
not succeed - a disaffection which is 1likely to be all
the greater if not canvassed in advange as a
possibility. In other words, communication may seem
paradoxically to have become more difficult and yet more
siénificant. This significance 1is, however, not just
moral. Patients may be more impressed by the panoply of
medical technology, but citizens in general are equally
more aware of their civil rights. Challenge can 1eéd to
hostility, and yet 1is more 1likely in a rights conscious
community. Moreovef, it is more likely where
explanatiéns. communication and discussion are sparse or
absent. |
This is not, however, to suggest that the exercise
of purely technical skills 1is not highly important.
Indeed, perceived failure to exercise professionai skills
properly remains the major souiée of challenge in
medicine, as in other disciplines. However, the
expectations generated by the claims of orthodox mediéine
are merely one set of expectations which the patient may
have. Rights consciousness also raises expectations of
involilvement and of dialogue, and the fact that it is the
patient and not the physician whose health is in issue,
‘raises the expectation that the patient will or should be

~intimately involved in his or her therapy.



Moreover, medicine as currently practised, 1is a
high risk enterprise. No drug, for example, 1is entirely
safe, and risksb attach to diagnostic and therapeutic
techniques. Even the most technically broficient medical
act cannot guarantee complete success, nor can it be
assured that nunsought side effects will not occur.
Communication, therefore. becomes ‘important at a further
level. Not merely does it permit of the establishing of
a :therapeutic bond between doctor and patient, but it
permits the patient to have a feasonable awareness of the
possible outcome of therapy or of diagnosis. Thus, not
only does it allow for free decision making on the part
of the patient as to whether or not td become involved in
the medical enterprise, but it can alsb serve to minimise
the disappéintment and iil—feeling which can result from
a short-fall between expectations and results.

Recognising the significance of communication
bétween doctor and patient is a fundamental steb in
generating a therapeutic atmosphere capable of respecting
the rights of the individual patient. The doctor who
ignores or minimises the importance of patient
invblGement places his or her position at risk. The
number of actions raised against the medical profession
continues to rise,[21] and the impact 6f ﬁhis on medical
care cannot be underestimated. vIt has>been said the the
raising of an action against a doctor is the archetypal
expression of patient dissatisfaction.[22] However,

dissatisfaction may be with the outcome of the medical



act rather than with the technical‘skill demonstrated by
the particular doctor. Thus, many challenges may stem as
much from a failure to explain known risks as from the
doctor's operational mistakes or negligence. Moreover,
failure of communication denigrates the patient's status
as an autonomous individual and represents an insult at

the abstract, but highly significant, level of morality.

A ‘'good' medical act - the desired outcome of all
coﬁsultation and treatment - 1is inconceivable if it is
not consensual. It 1is here that the consent of the
patient becomes most significant. Medicine must be

encouraged both to practice its skills to a high standard

and to deal with patients at a morally acceptable level.

Medicine and Technical sSkills

As with mosf groups in the community, challenges against
the medical profession have traditionally arisen through
a percéived ' failure on the part of individual
professiongls to exercise their skill at the expected
standard. This standard 1is higher where, as with
doctors, the indi?idual holds him or herself out has
having»special skills and a high level of expertise.[23]

Each group in the community professing a trade or
profession.is expected to demonstrate a reasonable level
of éare and attention when ©practising its art or

science. When the enterprise is particularly risky. then

\
|

a higher standard of care is expected by law and by the

10



consumer.[24] As a high risk enterprise, expectaﬁions
(both 1legal and personal) of medicine are particularly
high - at least in theory. This results not merely from
the fact of thé risk element but also from the wvalue
placed on health - the guardians of which, in the
developed world at 1least, are routinely ﬁerceived to be
orthodox meaicine and its practitioners.

The status of the individual as healthy or ill is
no£ value free — - indeed it can be highly
gignificant.[25] Thus, the diagnosis of ill-health
(which again 1is generally the monopoly of orthodox
medicine) may have a profound effect on the individual at
a number of levels. At one 1level, the individual's
self-perception is altered by the fact of illness, his or
her personal and social capacities can be severely
limited by the knowledge of the illness and its nature.
At another, certain forms of illness can have even more
significant results. The diagnosis of mental illness,
for example. which has been described by some as highly
speculative,[26] may result in losé of freedom, loss of
oppbrtunity to form relationshibs (particulérly sexual
relationships), loss of capacity to enter into legally
binding agreements and perhaps more significantly, in
extreme circumstances may result in the personv 80
diagnosed being ©precluded from participation in the
democratic process. Medicine, therefore, plays a
political as well as a personal role and its importance

is thereby enhanced.. The person who seeks medical
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advice, therefore, may also place himself or herself in a
situation of vulnerability beyond that which is generated
by the mere fact of illness. Whilst tﬁis does not mean
that contact with medicine is dangerous ig se, it does
suggest that the morality of the medical act and the
adequate wuse of skills within it, have significanée
beyond the narrowly technical.

Issues concerning the application and definition
of medical skill will be considered later,[27] but it is
worth noting at this stage that the law has recognised
the significance of professionalism in ethical terms and
respect for individuals at the moral 1level, by having
developed rules which relate to the negligent performance
of duties{28] and - in the medical context - rules about
the pfovision of consent to treatment.[29] Some
jurisdictions have also becomne relatively sophisticated
in their handling of the other side of the consent coin,

that 1is, 1its withholding.{30] The medical profession

itself has recognised its vulnerability, and its

responsibility, by the establishment of defence
organisations, which - although not techhically classed
as insurance companies - provide a sort of 1insurance

'service\ for doctors.[31] However, in addition, they
offer a service to the patient (funded by doctors
themselves) in that indefensible cases, and cases thought
likely to succeed, can be settled without the need fof
the patient to become involved in potentially protracted

litigation where there is evidence of a legitimate
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grievance. Just as in courts of law, the decisionbas to
the capacity to defend a given case ié generally made by
reference to legal rules, although in same cases, it has
beén suggested ihat other factors also play a role in the
decision tb settle.[32]

In its traditional role as balancer of interests
in disputes, the c¢ivil law plays a fun&amental part 1in
setting the standards to which practitioners of medicine
(énd of course all citizens) are expected to aspire.
Failure to achieve the level vset by law, coupled with
damage resulting from this failure, will result in an
award of damages designed td place the injured party in
the position he or she would have been in but for the_
negligence involved.[33] There are'é number of possible
methods for obtaining,redress which wiil be dealt with in
more detail in laﬁer chapters. {34}

As noted above, the majority of challenges to
doctors arise from a perceived failure in that aspect of
their practice which relates to the nature and quality of
technical skills. Judgements are concerned with the
doctor's professional competence - routinely narrowly
conceived as relating to the manner in which technical
matters are effecteq. This is of course no less true of
other professions or groups in the community. The
fﬁndamental duty of the doctor can, then, be described as
being to exercise the technical expertise possessed
reasonably, in line with what can be expected of other

doctors of similar standing. However, despite assertions
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that doctors are judged by the law as we all are, there
are édditional difficulties 1in 'reaching judgement in
these cases. The 1increasingly specialised nature of
medicine makes it more difficult for courts to assess
what the reasonable doctor knows or should have been able
to achiéve. Thus, a number of eminent lawyers ha&e
remarked on the difficulties of ’assessing technical
skills, .and even of understanding technical (and
aﬁparently inevitably jargonised) evidence.{[35]

The assessment of c¢linical behaviour will be
discussed in depth later,[36] but 1is 1is worth pointing
out at this stage that the perceived difficulties of
assessing most professional behaviouf without possession"
of the skills oneself renders accountability of
professional groups problematic. Accountability to the
community is obtained substantially by the use of the law
through the mechanism of the courts. The law sets
appropriate standards, however vague, and it 1is against
these which behaviour will be measured. -For the
‘ordinary' <citizen, +the test will be that of the
‘reasonable' man[{37] and for the professional, the test
will generally equate to the reasonable professional at
that 1level of skill.{38] However, whilst courts are
deemed to understand in what way a reasonable man would
or should behave, and also how to assess the behaviour of
lawyers.[ég] doctors amongst others pose more .
difficulties. A court inevitably has more problems in

assessing the technical aspects of their behaviour, and
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must theréfore'depend heavily on the e&idence of fellow
professionals. Whereas no individual is permitted to
testify as to what a reasonable man (or woman) would or
would not have done in a given set of circumstances,[40]
the sophistication of the medical act is such that others
skilled in the same profession are neceésary to assist in
making an asséssment of what 1level of skill it 1is
reasonable to expect, and whether or not the person whose
behaviour is currently under scrutiny can be deemed to
have deviated from that level, or to have fallen below
the standard which is reasonably expected of him or her.
This prbblem is, of course, not confined to medical
practice, but for the purposes of this discussion, it
remains the most central area.

Nor is this the only factor which is used in cases
and which has an impact on the law's capacity to perform
its traditional role of interest balancing. Although it
has been suggested that the role of the doctor in the
community may have altered with the c¢hanging face of
medicine itself, nonetheless the cfedibility‘of medicine
and its practitioners remains at a high level. The image
of medicine as a specially protected social good is, 1if
anything, enhanced by its high technology image. The
capacity of medicine to achieve what - in the public eye
- amount to nothing short of miracles, for example in
heart transplantation, ensures that it is held in the
highest esteem, and that medical practitioners are viewed

with the mixture of awe and deference due to the
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contemporary witch doctor. .Nor are courts immune from
this apparentiy unquesﬁioning belief in the wvalue of
medicine. In many court decisions, society is reminded
of the wvalue of medicine, of its contribution to the
world and of 1its responsibility for the common good 1in
the shape of health.[41]

This 1is not ‘an insignificant point, nor is it
unrelated to the context of this discussion.
Decision—méking in the courts has a pfofound effect both
on the standard set by medicine and, of course, on thé
rights of patients. The attitude of the law to doctors
and their discipline may profoundly affect the capacity
of the patient to succeed in obtaining redress for a
grievance, and the tone adopted by thése same courts in
decision-making provides some guidélines for the
professionals thémselves as to the behaviour which is
acceptable to society. What is clear from an analysis of
judicial statements is that often, in the United Kingdom
at léast, a number of extra-legal criteria are. used 1in
decision making in this‘particular_area.[42]

The wuse of these factors may relate to the
perceived ' social good of medicine - by and 1large
unreservedly accepted, although some commentators,
notably McKeown,[43] 1Illich[44] and Szasz[45] would
dispute this. However, other factors have also
influenced decisions in respect of patients' c¢claims - for
example the status of the doctor,[46] the possibility of
defensive medicine,[47] and so on. The burden of proof,

A
1
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it has been said, is higher when a challenge is made to
the doctor than it is in other allegations of
negligence.[48] The ratioﬁale for the significance of
these factors 1is 1inked, therefore, to the status
accorded to brtﬁodox medicine and its practitioners[ and
thus merits some consideration. . i’
Moreover, yet another rule of law may be
affected. The normal rule is that the greater the risk
of the enterprise, the higher the  standard of care
against which the individual will  Dbe 'judged.[49]
However, 1in medical cases, the existence of this high
risk is sometimes used to restrict ;athe: than to expand
liability.[50] Of course, where some of the unévoidablei
risks of therapy occur, there must be no necessary
implication vthat negligence was involved. If courts
confined themselves to this view few would quibble with
it. However. the use of the risk factor often-surbasses,
this‘ relativelyv unexceptionable one, and results in
acceptance of behaviour which might seem - to be
gquestionable. That 'we cannot accept the benefits of
medical treatment without also accepting its risks'[51]
need not expose the public to a high risk unless the
assumptions of beneficence, benign motivation and high
profile credibility are taken too far. Certainly, risks
are inherent in medicine, and - if agreed to - can be
accepted. However, the individual patient 1is neither
Aobliged to accept them merely because medicine is thought

to help many people, nor obliged to run unspecific risks
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in the interests of medical practice or advancement.

At the simple level, the doctor who experiments in
the hope of 1improving standards might well elicit
approval, and sympathy, even if something goes wrong, but
to relieve him or her of liability because he or she did
not know there could be a risk is to omit to consider one
other crucial factor, namely the harm done to the patient
as é result of non-standard treatment, administered
without approval and without the benefit of safety
requirements. Although some patient must be the first,
simply to deny responsibility because medicine is a risky
business, even although the particular risk was
self-generated, seems legally unusuai to say the 1least,
and yet this is precisely what happened in the case of

Roe v. Ministry of Health.[52] Indeed, it is plausible

to argue that the risk factor in medicine is precisely
why accountability is so important, and accountability is
ultimately achieved through the civil courts.

So, in conclusion, it can be seen that there are a
number of factors which influence legal decisions on the
technical practice of medicine. Whatever their
credibility, they have informed the approach of the
 courts to challenges to medicine, and to the assessment
of the behaviour of physicians in carrying out the‘
operational aspects of their profession. In brief, these
factors seem to be the status of orthodox medicine and
its contribution to the general social good, the

temptation to rely heavily, if not definitively, on the
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evidehce of fellow practitioners - a reliance which stems

from the increasing complexity of the ptactice of

medicine. The reluctance of any professional group to

criticise its members in any but the most overtly

negligenf’ situation 1is a further contribution to the

difficulties facing the pursuer who seeks to show that a

doctor has been negligent. Yet, as has been said in one

leading American case, fairness to the patient demands a

standard set by law and not by doctors themselves.[53]

of course, where operational matters are

concerned, the law cannot set rigid standards.

Professional competence will vary on a personal basis,

but é general standard will nonetheless be required as a

yardstick. Just as people are ail tested against the
mythical reasonable man, whatever the characteristics of

the individual, so too the doctor is judged on a common
denominator approach. Information as to what the average
or standard or reasonable doctor is, or what he or she
would do in a given'situation, will primarily come from
those who share the expertise - that ié those in equal

ﬁossessign of the knowledge and skills of the person
whose behaviour is challenged. Little wonder that courts
are loath to interfere 1in the assessment of medical

behaviour when it is made by an eminent iepresentative of

the prqfeséion 'itself. In view of this, that the law
sets the standards is in some situations not obvious, and
it seems to many to be objectionable ihat.,medicine is

often apparently self-regulating even in the courts.

19



However, to take this view is, whilst wunderstandable,
overly simplistic.

It may. however, seem to be misleading to talk of
dependence on | professional evidence as a problem.
Indeed, could it not be argued that -only through this
kind of informed decision making can the <courts
reasonably be expected to reach an accurate and
appropriateAconclusion? In any event, the courts reserve
to themselves the right to make the ultimate decision,
disregardingH if they | s0 choose ‘the evidence of
professionals. How often in fact this is dqhe will be
considered later.[54] In this context, howéver, it may
seem that this caveat takes on consi&erable significance
as a way of controlling what otherwise may be seen as
merely a'system in which professionals themselves assess
the legal standihg of their colleagues; " behaviour.
Indeed, were the courts not to make a stand of this sort,
then their role would be reduced to that vsolely of
calculating damages, and not of actual decision making on
‘liability. If the evidence of fellow professionals were
to be all important, then there would be 1little
justification for expensive, protracted hearings of the
sort that often arise in difficult cases such as 1in
allegations of medical negligence, and the opportunity
for public accountability of professional groups would be
significantly reduced.

However, the paradox also is that where courts

decide about medical behaviour relating to the exercise
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of technical skills, they do perceive a genuing
difficulty - a short-fall of expertise which, when
combined with other factors, can resu;t in a heavy
dependence on nmdiéal evidence, and render the role of
the law symbolic rather than truly deéisive.

The rule of law is that the value of competing
evidence is a matter for the courts.[SS]‘ Whereas it has
been suggested 1in at. least one c¢ase that uncontested
psYchiatric_evidencevmust be accepted by. the court,[56]
at least in the criminal law it is clear from the‘recent
trial of Peter Sutcliffe that e?en eminent and
uncontested medical (in this case, psychiatric) evidence
need not be taken as definitive of iegal matters.[57]
However, it 1is alse worth noting that in other
situations, also involving the criminal law., for example
the trial of Dr. Arthur,[58] medical evidence as to
standard practice ggg deemed to be decisiveveven although
it wés of no technical relevance to the charge of murder
(subsequently reduced to attempted murder). - Courts,
therefore, may be said to havevshown a certain confusion,
in the c¢riminal law at least, as to the'emphasis to be
placed on medical evidence - an ambivalence that seems to
relate to the nature of the desired outcome as much as it
does to the value of evidence in any abstract sense.

Thus, one cannot underestimate the importance of
expert testimony on the determination of whether or not
the behaviour in question falls below the level of skill

which'can be reasonably expected of the person in
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quesﬁion. Whilst there are practical reasons or
explanations for this, it may also seem that some highiy
technical or sophisticated professions, such as medicine,
may find themselves, hbweﬁer unwittingly, in the pdsition
of effectively usurping the role of the court. Moreover,
these are the very groups whose professional etiquette
most strongly demands that a colleague should not be
publicly criticised. Thus, for one doctor to speak
against another requires the most serious consideration.
Professional and defence organisations alike will caution
éilence and the group - not unusually - prefers to keep
its probléms internal. 1In fact,v at least one eminént
commentator has ihdicated that the ultimate condemnation
for a doctor is the criticism of his fellow
professionals, and not censure by a court.{59] Indeed,
this attitude has been accepted by some members of the
judiciary., notably Lord Denning, who has been highly
influential in forming the body of knowledge which makes
for legal precedent and for decision making . in this’
area.[60] In a number of cases, Lord Denning made it
clear that the court should hesitate to condemn medical.
behaviour if other doctors would notvcondemn it.[{61] In
other words, the doctor's behaviour is most accurately
and appropriately assessed By his or her own colieagues
and not by the courts or by a standard generated by law.
That is, the standard may be set by the law - in the
technical sense that the 1aw'mayvinsist that the standard

to be achieved is not neceséarily that thought suitable
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or sufficient >by doctors - but the nature, extent and
shape of medical responsibility may actually be formed by
the profession itself.

Doctors, as expert witnesses, are, however, no
more competent to speak to the ultimate issue than are
other experts. Their business is to inform the court as
to their opinion of the behaviour under challenge, that
is, their opinion as to whether the behaviour meets the
standard of the reasonably competent practitioner. This
capacity to give opinions 1is what distinguishes the
expert witness from the ordinary one.[62] However, the.
opinion which the expert is entitled to give is not in
fact, or as a matter of law, an opinion as to whether or
not the legal test is met. 1In other words, negligence 1is
a legél aﬁd not a professional matter - in this case not
a medical matter. 1f coﬁrts rely too heavily‘on expert
evidence then the 1legal rule 1is 1in danger. Blanket
acceptance 'of professional assessment does no good for

the theory of law nor for its practice.

However, there is a certain 1logic - indeed it
might be argued a necessity - in the significance of
medical evidence in cases of medical negligence. The

fact that other doctors would not criticise their
colleague is informative, as will be descriptions of what
the profession regards as good or competent medical
practice. Inevitably, although reluctant to c¢riticise
their colleagues, doctors will also not wish to present a

description of competent medicine which seems to set so
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low a standard as to render it not wortﬁy of esteem. For
this teasoh, it is likely that a balance of interests can
be achieved. However, it remains the case that the law
must decide not vmerely whether doctors think the
_behaviour in gquestion was acceptable, but rather whether
or not it Was negligent.

Negligence is described and delinééted by rules of
law and 1is not commensurate with accepted professionall
cohduét. Whilst the 1latter will be informative, there
are issues involved in the decisidn-making of the courts
which are wider in their implications than the
preseivation of narrowly professional standards.[63] The
courts, in considering ‘whether oi not to redress.
grievances, are' also capable of taking into account
issues of justice, need and so on. Moreover, and perhaps
more fundamentally, the courts must satisfy. themselves
that the legal requirements of ab successful action are
met. This is true whatever the basis oﬁ which the action
comes to court.

Thus, judicial decision-making is of major
importance‘in the ultimate assessment of the validity of
a claim.  Importance is therefore ©placed. in this
discussion bo;h on the nature of the available action and
on the scope which each form of action‘provides for the
exercise of judicial discretion. of particular
significance will be the extent  to | which the
decision-makers themselves emphasise ﬁhe rule of law, and

the rights of patients, or the interests and evidence of
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the group under challenge. At a later stage this will be
considered in some depth.[64] For the moment, however,
it is sufficient to consider what are the implications of

the foregoing section.

summary

Even ignoring the ektra legal factors which can - and it
has been claimed, do - affect decision-making in medical
cases, the;e remains a plausible distinction between
medical and 1legal interpretation of a given piece of
behaviour. At leasﬁ. there remains this potential
difference, since in theory each of ihe‘parties involved_
is seeking to make different assessments and to answer
different guestions - however subtle that difference may
be. The 'medical vexpert seeks to assess »his or her
colleague's behaviour in terms of its clinical wvalidity,
within certain boundaries, and in the 1light of certain
allowances. The expert will}.of course, inevitably also
have an eye on the impact which his or her description
may have on the ultimate assessment of the court.
However, it has been claimed that expert assessment need
not pgint to the ultimate decision of the court.

In matters of technical or operational competence,
it may - as has been seen - at first sight seem most
plausible to argue that the best people to assess whethgr
or not the doctor is negligent would in fact be his or

her fellow professionals. After all, they are the
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experts in é highly speéialised and technical
discipline. Who better than a fellow specialist to judge
such behaviour? However, it has also been indicated that
the description of the doctor's behaviour as negligent or
not @s for the courts and not for other professionals.
Nor is this a narrow academic ©point, since the
significance of a finding that the legal test has been
met goes beyond professional censure or approval. Thus,
even in those aspects of the doctor's business which are
intimately linked to his or her technical skills - that
is, in matters often referred to as operational - the
legal assessment of his or her behaviour, for the
purposes of the legal 5ystem .at least, cannot
appropriately or competently be made merely by reference
to what others in the profession might think of as good,
or alternatively sﬁbstandard, “behaviour - however

valuable this information may be.

An Introduction to Patients' Rights in Medicine

There is a further level to the medical act which goes
beyond the purely technical. Indeed, the moral aspect of
medicine - as with all human interactions - cannot

properly be described solely in terms of the narrow
discipline. The responsibilities of the lawyer to his or
her élient, the psychologist, the architect, as well as
the doctor, share characteristics which  make it

impossible to describe the factors under consideration as
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only ‘medical' or 'legal’, and so on. The level at which
professional groups deal with their élients as
self-determining human beings is not specific to any one
discipliné, but' relates to the characteristics of the
client as much as it does to the profession or the
professional involved. Thus, whilst the nature of the
technical skill which clients seek may differ, the
essential characteristic of a good transaction need not
change. A good act remains one which respects the
client's moral autonomy (as well as being one which
demonstrates the level of technical competence which can
reasonably' be anticipated) and facilitates his or her
capacity (and right) to make free and uncoerced decisions .
based on the honest provision of information.

Thus, although the courts have placed heavy
emphasis on medical evidence in describing the doctor's
technical duty to his or her patient, does this equally
apply to the moral aspect? If it is questionable when
techﬂ&cal professional skills are under scrutiny, is it
not even more questionable when thé question at issue is
not technical at all, but rather relates to reinforcement
of a view of the individual which is treasured by
national and international law and morality?[6%] This is
not to say that the acknowledgement of the status of the
patient is not intimateiy tied into the provision of the
technical skill being sought, but it ié an aspect of the
professional relationship which also transcends 1it. It

is the right of the individual which generates the duty
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of the professional not to overstep authority in the name

\ .
i

or the interests of professional skill or technical
superiority. Thus, although the technical gap can seldom
if ever be bridged, respect for the individual demands
that relevant information is disclosed and an opportunity
presented for either individual or consensual
decision—making.

In the case of medicine, this ©provision of
information permits the patiént to make choices about
whether to run certain risks, and what risks to run.
Whilst information disclosure can easily been seen as ao
aspect of the doctor's professionalism. it is scarcely
only an aspect of the exercise of these 'technicall
skills. Assessment of the doctor's beﬁaviour in ‘thie
aspect of medical intervention is less obviously
susceptible of clinical assessment or judgement. If the
aim of disclosure is the protection‘ of individual
autonomy, then it represents a wider issue than the
clinical, and is not a matter defined by standard medical
practice but rather one which 1is to be determined by
‘reference to considerations which go far beyond the gap
in ‘technical skills and expertise between doctor and
patient. Respect for persons demands that the
opportunity for free decision-making is made available,
and that the choice’ - slbeit coupled with professional
recommendation - is that of the individual who holds the’
right. The request for technical skills to be exercised,

for example in a request for diagnosis, cannot and does
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not impose on  the persdn making the request a duty to
accept even clinically optimal recommehdations.

Thus, 1if medicine is to be a good, it must do more
than mergly demonstrate through ité practitioners a high
levei of technical skills. It must -also contain and
foster the moral element which protects the integrity~of
the individual. But this moral element goes beyond,
professional bdefinition, and demands external
considerations of a type which.bdoctors; in common with
other professionals, are not inevitably'the best or most
appropriate persons to judge. Moreover, it is here also
that the significance of-the medical enterprise can be
seen to impose even greater reéponsibility. When
communities delegate important decisions about health and
illness to orthodox medicine, = with the potential
implicationé of diagnosis and treatment., then iﬁ is even
more important that participation in the enterprise is
both free and knowing. In this way, autonomy is
respected.

Viewing  medical inte:vention:vin this way makes
analysis of the relationship between doctor and patient
~in the terms of human rights, intelligible. Admittedly
 some claims which patients may have in health care may
not be capable of practical resolution, even if they dan
be couched in the language of rights. For example,
difficulties ’may arise from the fact  that the medical
enterprise is itself circumscribed by  resource

problems. The fact that health care resources are
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unlikely ever to meet potential or actual demand may
result in the denial of appropriate care in some cases.
The shortage, for example, of dialysis equipment - a
situation whichAevidently éould be remedied - means that
decisions must be made as' to how ‘resources are
ailocated.[66] However these decisions are made, they
represent a lack of universality in health care, which
renders the use of the language of rights rhetorical
rather than likely to achieve practical results.

Equally., whilst the patieht may reasonably feel
him or herself to be entitled to the best possible care,
or even to ‘cure, it would be an unreasonable and
intolerable burden to place on any discipline a demand |
that this was universally the actual result. However,
the patient can legitimately demand a.reasonable standard
of care, and a perceived failure to supply care at this
reasonable standard can, and sometimes does, form the
basis of a grievance redressable at law.

Thus, although the language of rights —may not
always point a clear way for resolution of perceiﬁed
problems, it nonetheless plays a significant part in the
determination of the relevant interests at stake. In
any eveht. the sane adult who enters into a relationship
with medical practice will have two distinet sets of
conscious or unconscious expectations. On the one hand,
he or she may reasonably demand a level of care which is
acceptable - not primarily as an aspect of human'rights‘

but rather as an aspect of what can be expected from a
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group setting itself up as having special skills, which
skills are the basis of the patient's decision to seek
out a doctér. On the other hand, however, the patient
can expect that'mere admiséion of illness does not affect
his or her standing as a moral agent. In other words,
just as involvement with a lawyer does not diminish ihe
moral standing of the client neither does involvement
with a doctor 1inevitably imply or justify any redﬁced
.sténding in a human being.

At a national 1level, protection of autonomy 1is
generally offered by means of the law recognising its
significance and vindicating its existence as a legal and
a moral right. Whether by formal or informal rules about
due process, or the careful determination of rights and
duties, it 1is the law which can detér the unwarranted
assumption of authority, and provide the capacity to
redress grievances. Indeed, the reponsibility for such
protection is one which is, in theory at least, of major

imporgance to the law. As Shultz (67]notes:

Judges and legal scholars have long asserted
the importance of patient autonomy in medical
decision-making. Yet autonomy has never been
reognized as a legally protectable interest.
It has been vindicated only as a by-product
of protection for two other interests -
bodily security as protected by rules against
unconsented contact, and bodily well-being as
protected by rules governing professional
competence. Neither bodily security nor
bodily well-being, however, 1is an adequate
surrogate; they do not coincide with
autonomy. Nor 1is autonomy merely a formal
issue. Decisionmaking by competent
professionals does not provide an adequate
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substitute for patient choice. Injuries that
arise from invasion of patients' interest in
medical choice are both substantial and
distinct.[68]

Moral autonomy is, albeit often without direct reference,
protected by most advanced legal systems. In situations
whére individuals are denied autonomy through, for
example, the removal or refusal of wvalued political
rights, or unwarranted denial of 1liberty, it 1is not
merely the instant symptoms which are the source of
outrage. Rather the fundamental concern is the denial
of autonomous and self-determining status to the
individual, of which the action under consideration is
symptomatic, striking as it doeé at common morality and_
the consensus of what it is to be accorded the respect
which the statﬁs of being human demands. Although seldom
put into words in courts of law, at least in the United
Kingdom, the concept of respect for autonomy is as much a
matter of concern 'as the concept, for example, of due
process - again not technically a concept of Scots or
English Law, but nonetheless one to which significance is
attached.

However, law is not merely concerned with narrow
technicalities. Not only do laws develop to protect the
individual, but the determination of breach of these laws
is more wide-ranging than the mere assessment of
technicalities.~~Whether it is the rights and duties of a
civil servant or the rights of the newborn, law and its

decision-makers are creative. Constant concern is
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demonstrated fdr the ‘rights of individuals both és an
- aspect of what a developed legal system regards as good,
fair and proper, and in due deferénce to internationalb'
commitments to respect for the individual. Thus, it
makes real sense to emphasise basic human rights in all
éspects of daily 1life. Indeed, as has been suggested
above, in some aspects of that life consideration of the
rights invdlﬁed is more than just deéirable - it can
beéome absolutely essentially to the matter in hand. The
significance of the political enterprise for example
makes the use of rights terminology routine. ‘The right
to work', ‘the right to take industrial action' are now
common-place terminology. as‘ are demands for industrial
and political ‘autohomy and equality of bargaining
power.[69] Whether or not these 'rights' show all of the
characteristics of what are called fundamental human
rights, there 1is a perceived value in the symbolism of
rights Vdiscourse, which serves to emphasise not merely
the power of language, but also the conceptual imﬁortance
of the individual. |

The potential invasiveness of medicine, and its
social and political potential, make it an area ripe for
rights discourse. More importahtly, the 1inevitable
personal - in physical and mental terms - impact of any
therapy’or'diagnosis places medical care in the forefront
of concern for the individual. But rights are not merely
protectéd by payment of 1lip service to the conceptual

framework within which they play a part. Translation of
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rights into reality 1is also vital to their national,

international and personal = significance. For this

translation, we generally turn to the law to provide both

a statement qf what rights are, andlﬁhe machinery whereb&‘
infringement of rights can bevremedied.

Thus, it does not suffice merely to say that, for
example, patients have rights in their interaction with
medicine, nor that doctors' duties flow from these
rights. The willingness of the law to redress legitimate
grievances, and the mechanisms .available for such
redress, are of egqual, if not even dgreater, ultimate
significance to the description and realisation of these
rights. It would be insufficient, not to | say
disingenuous, for example, to say as a matter of pelicy
that patients have a right to choose whether or not to
undergo therapy, whilst at the same time demanding that
the patient who feels him or herself to have been denied
this choice proves this to an unacceptably high level.
Equally it would be unacceptable were the burden of proof
to be raised to the level of near or actuale
impossibility. Moreover, the action available to the
disaf;ected patient may have a profound effect on his or
her capacity to prove invasion of physical or mentali

integrity.

Conclusions

It is evident, therefore, that the practice of medicine

34



and the application of its tecﬁniques - preventive.
diagnostic and therapeutic - is not a value-free
enterprise; At one level, the content of the interaction
between medicine and the individual is a technical one.
But the application of clinical skills, ﬁhilst central to
the interaction, is but one aspect of what is actually
going on. Beyond this, and subsuming it, 1is the moral
quality of the act which tranforms a mere clinical act
into a ‘'good' medical act. Even ignoring the doubts
which some commentators have expressed about the real
benefits  of orthodox medicine, and in particular the
doubts about its actual impact on health,[70] the nature
of the medical act has a significance of its own. This
significant value 1is more than cure or alleviation of
suffering - it is also a recognition of thg fact that the
individual must not be subordinated to the acquired
skills of any single group in the community. Just as
consensual politics is deemed to represent the best form
of government, so consensual medicine is the best form of
that discipline. Indeed, most doctors (and patients)
would find 1little to argue with in such a statement.
However, breaches of faith do occur, and it is here that
the 1law has a major role to play.  Whatever the
motivation, however benign the exercise of professional
paternalism, the important issue remains the right of the
patient not to be the subject of involuntary or
unauthorised intervention in his or her life.

\ This discussion therefore will concern itself with

35



consideration of the value and meaning of consent to

medical treatment, as being the clearest example of the

need for 1information disclosure and sharing. The
provision of a real consent - real, that is morally and
legally -~ 1is the_ act of an informed and autonomous
individual as, 1indeed, 1is the refusal of consent. The

debate currently raging in the United States concerning
the choice of patients to demand the discontinuation of
treatment, is another clear example of the concern felt
by many as to the extent to which the patient actually is
in control of his or her health. As reported in the
Bouvia case 1in the ‘'Los Angeles Timés' of March 14th
1986, the rights of patients in making decisions about
therapy are increasingly under legal scrutiny. 'People’,
it was said, ‘have the right to refuse medical care.’

This right, the converse of the right to consent to it,
will depend on a variety of factors which transcend the
illness and its clinical classification, and which relate
to individual choices about the best‘personal course. In
the case of consent, therefore, only full knowledge of
the implications of accepting or rejecting therapy will
place the patient in a position to make the (personallY)
appropriate choice about his or her future. This
contention becomes less challengable when it is accepted
that information sharing is not solely a clinical matter,
but a matter which offers., or has the capacity to offer,
free <choice and respect for autonomy. Autonomy is

defined as ‘'the power or right of self-government'.{71]
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A patient has no less right to this than does the person
who is not sick. Equally as medicine changes and becomes
inherently more risky, as well as potentially more
therapeutically = valid, the patient's voluntary
involvement in it plays an even more significant role in
his or her capacity for autonomy.

It will be argued here, therefore, that
information disclosure plays a central and fundamental
role, both in the autonomy of the individual and in the
nmorality of the medical enterprise. Moreover, it will be
shown that only legal decision-making which distinguishes
between the technical and the moral aspects of the
medical act can adequately safeguard either of these
impottant considerations, even although ideally the twoA
should be inseparable in the practice of the physician.
Particular attention will be paid to tﬁe . mechanisms
currently -available for redressing grievances, since it
is here that the actual commitment of the law to
safeguarding patient aﬁtonomy can most‘clearly be seen.
In this way, a theory of the role of consent at the
abstract moral 1level will be tested against the aétual
perfgrmance of the law and 1legal systems. The 1legal
systems under consideration will prodominantly be those
of the United Kingdom and New Zealand, with some
reference to the United S8States, since they provide a
variety of legal models for redress. These systems will
be tested 1in respect of their desire or capacity to place

primary emphasis on the rights of patients to make
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uncoerced and knowing choices about the‘value of‘therapy
to themselves as individuais. Analeis will aléo be
made  of the nature of the decision—making involved and
the implications of the deciéions taken.

It will be argued = that the provision - or
withholding of consent is the right bf the patient, and
on this depends the morality of the medical act. Since
consent plays a role in the civil law in general, it will
also be shown that the adequacy of information to ﬁhich
the patient is given access necessarily'affects the legal
status of any intervention. Neither medicine nor the law
are totally value-free enterprises, and it will be
submiFted further that there 1is, in the jurisdictions
) under‘consideration, and whatever the mechanism.uséd. an
apparent:alliance‘between the law and the perceived good
of medicine, which takes an overall rather than an
individualiséd view of what medicine is about.
Acceptance of the 'good' of medicine, may obfuscate thé
need for a ‘'good' medical act. Orthodox medicine'it will
be contended, 1is, however, the sum of its individual
acts, rather than being some abstract, generalised good.

It will be accepﬁed, however, that there are some
situations where the apparently clear-cut demands for
respect as an autonomous self-determining subject become
more problematic. Children, the mentally handicapped and
the mentally 111l are the most obvious examples of this
poteﬁtial exception.[72] However, it will be maintained

that a theory of consent which relates to individual
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“"human rights need not inevitably be inapplicable in thesé;

situations. In other wordé, thé iheory identified will
be seen as the yardstick against which all medical acts
should be judgéd. Thus, deviation from the level ’of'
disclosure and choice necessarily‘involved in this view
‘'of consent -~ whilst it may be possible - requires
considerable justification.

In sum, it will be argued that the significancé of
consent provisions lies in their capacity to reflect and
enhance the moral standing of the individual, and
therefore that they have a collective impact on
communities. The law has a major role to play in ghiding
professionals (including doctors) ' as to what isA
acceptable behaviour and what bis not,’ whatever other
professionals may believe, a necessary commitment to
disinterested decision-making, and an interest in the
provision of a viable method of rediessing grievances.
It will be assumed, therefore, that the law éhould
reflect the rights of patients to give or -withhold
consent to medical tfeatment based on information
disclosure, both through the form of action which it
makes available and through judicial or quasi-judicial

decision-making.
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THE RIGHY TO CCNSENT TO MEDICAL TEEATMENT

-

Clapter 2

Whilst many human rights have lbeen created as a result of
the abuse of individuals by states and their agencies and
through forces which seem inherently wrong or dangerous
in thencelves, the use of the language of vrights in
respect of medical treatment is in a scmewhat different
tradition. It is used in this ailea rather tc assess the
result of the interaction of two forces both of which are
deemed td e gocd in themselves - nanely mecicine and the
law, as primarily represented Ly the Judiciary.
Moreover, tlie terminolcgy cof human rights is used Loth to
protect the freedom of individual choice and tc impose a
correspending duty cn cothers to facilitate that knowing
or meaningful choice through disclosure of information.
Whilst there is 1little doubt thet clicice-naking
akout therapy is an aspect cf the right tc personal
autonomy o©r self-determinaticn, it metits specific
consideiation cn a numker of ccunts. Eirsf, it provides
a élassic example of the law's Lkalancing of competing
'goods' and may therefore ke instructive of the extent to
which human richts nay be limited cr eﬁpanded by the
law. Secornd, and to some extent derivatively from the

first, health and health care are sc fundamentally
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important to the human condition that the lénguage of
rightd may be used to ensure that technical interests are
not given priority over the freedom of the individual
patient to neke clioices based on disclesure - clioices
whiclhi could Le  technically (that is medically)
irrational. A complication of this, however, is  that
the provision bf health care throuch therapy may be seen
as autconcmy erhancing, rather than as a challenge to
human rights. In some cases, for example the mentally
ill and children, t}'xe decision tc minimise certain
aspects of autonomy by restricting information
disclosure, may be seen as being prctective cf human
rights, kecause, for example, of the existence of a right
to treatment.[1] And, of ccuise, the ccnmunity attitude
to hLealth care may reflect anbivalence abcut the
competition between the therapeutic imperative and the
rights of the individual. Whilst not all communities
have primary health care secivices which utilise crthodox
medicine, every community has its medicine men. The
rights which it is claired patiente hiave in the crthodox
transacticn are ro less important in alternative forms of
health care provision.

The practice cf medicine has an ethical as well as
a technical content.[2] The predeminance in  many
cultures of high technolegy crthedox medicine in no vay
reduces the ncral content and implicaticne of the
interaction };eﬁween the doctor (healer) and the patient,

although it nay scmetimes disguise it. That is, the
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growthh of technology does not per se affect the essential
nature of tiie medical transaction althicugh it may charnge
its form.

Cne feature of all medical transactions is the
vulnerability of the patient, .who lacks the technical
skills cn which reliance must ke placed if he or she is
to regain, or perhaps retain, the state of health which
is so precious. Lecause of this reliance, the
individual is  Thichly depencent on cbtaining the
assistance of the skilled healer. Cne reason why health
is so important to the individual is that on it rests not
only freedcm from pliysical and nentél illness, but also
the capacity to determine his cr her current and future
affairs.  For these reascns, health has Leen equated
‘with 'the degree of lived freedcm'.[3] I«'ﬁrthcr, health,
ard therefore treatment for ill-lealth, is more than a
prerequisite cf freedom or sell—ceterminaticn in life as
a whole. It 1is also an area within vhich
self—determinatibn ray be exercised. Irndeed, given the
importance of healtli to the individual, it is vital that
he or she has the capacity and opportunity feor
decision-making in respect of nedical intervention.
This ability to nake d.oices meens that if the sick
person is to retain autoncmy, he or she nust be free to
seek treatment, to chccse Lketween therapies with
different prognoses and even to choose 1llness over
therapy. For where thierapies carry risks which may ke

judged by the patient to ke worse than the illness



itself, or may procduce side-effects of potential
significance.to the patient, there is no easily defined
assessment of what, in these circumstances, actually
amcunts tc ‘'health'. Lealthi clicices are part of life
choices and cannot therefore ke readily removed from the
woulé-be autcncrous individual. Hewever, such dicices
méy have to be made in situations wher'e clear, lcng-~term
thought 1is difficult and the immediate press’ures of
illness coupledb with tlixe presence of skilled persons with
supericr medical Lkhnowledge may nct Le ceonducive to
independent ratient ,deci'sion—making‘. Autononmy,
theretore, 1is a crucial element of the mnedical

transaction, but is niot one which is always ocbserved:

Althcugh the principle cf individual autcnomy
is widely endorsed in theory, its practical
inplications for the dcctor-patient
relationship are controversial. Individuals
- exercise their autonony in = medical
decisicnwaking by arranging for  needed
prefessicnal  services. Fresumalbly these
. individuals remain the source cf authority
and can chocse to delegate all or orly part
of their control to professionals.’ Yet,
ironically, the nost significant threat to
patient autonomy comes from the very doctors
whom patients hire. Eecause of their
knowledge and traditional role, doctors often
preenpt patient authority.[4]

Nonetheless, the right to self-determination is

one which ccrmunities and individuals treasure. As has

been said:

...the assertion o©f «civil «rights in
denccratic countries has enccuraged
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increasing interest in the rights of
self—determination for every citizen and
public participation in decisions which
affect the cerneral welfare. Tlie democratic
ideal has also challenged the claims of any
group, prctessicnal or cothervise, tc special
privileges.[5]
Nowhere in the interaction bketween doctor and patient is
the patient's fundanental right ‘to self-determination
more clearly expressed, or more contentious, than in the
right to provide or withl.cld ccnsent to thei:apy cr cther
medical intervention, based on informati_qn disclosure.

The implications cf this right are fundamental to
an Umdérstanding of the human state, and form a vii:al
part of the mcral and legal QLatus of mg;ciical practicé_.
It is notb merely that the choice beﬁween accepting é;ld
rejecting therapy, or particular forms of therapy,
reflects the essentially voluntary nature of the medical
enterprise, but also that the provisicn of - adeguate
consent by the patient can render lawful &actions which
would otherwise anbunt to an assault.[6] The skills
possessed by the doctor do not in themselves give him‘ or
her the right to ‘make alteraticns to the physicél cr
mental condition of another, and the need ior real
consent to be cbtained provides a valuakle protecticn for
the autonomy of the patient.

If the7major impact cf the provision of consent by
a patient is to render the actions of the doctor koth
moral and legal, and to protect individual rights, then

at first sight it is difficult to see why any problems



about this aspect of nedical practice should arise. it
would, in these terms, seem to be’in tLe interest§ of
‘both patient and doctor that real or true consent should
be cbtained. In the case of the patient, the right to
" retain physical and néntal integrity is prctected where
he or she is genuineiy in a pcsition to make free ard
knowing choices &bout health care. Tlie doctor protects
him or herself legally in cbteining real consent, and
shéuld also find the professional relationship with the
ratient enhanced.

Nonetheless, prckblems dc arise in this area, and
challenges are nade. Fcr the doctor, such challenges,
especially where ’litigation ensues, can ke Lkoth
perscnally painful and protessicrnally damaging. For the
patient, the desire or need to act in this way against a
doctor may ke koth anxiety-provoking and expensive. At
‘least in theory then, it is ini the interests of Loth
parties to any medical transaction that respect and trust
are shcwn Ly each participant tc the othér. However,
the way in which issues of ccnsent aré dealt with by
courts and other relevant tribunals can, if viewed from
the autoncmy mcdel, seem less. than prctective of
individual rights.

' ﬁhe doctor/patient relationship is based, in its
best manifestaticns, on trust. Ctten, hcwever, this
trust is perceived as a cne-way transaction. That is,
claims that trust is essential to a gﬁod aﬁd efficient

doctor-patient relationship cften seem to centre on the
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element of trust which the patient places in the
doctor. If the patient demcrstrates this trust, in
addition to his or her essential dependence on the skills
and expertise of medicine as a discipline, then it is
assumed that the 1wedical  transaction Thas  keen
successfully commenced, and nmay Le satisfactorily
cancluded. However, trust may also - xd  kore
appropriately - ke perceived as a two-way transaction.
W[7j That is, the doctor wight equally be expected to
trust the patient to cope with potentially distressing
informnation and to take decisions about him or herself
and his or her integrity, bodily or mental. It is in
recoguition of this latter element cf a trust-based
relaticnship that thie provision of real consent Lecomes
so vital, and yet it is precisely this element which may
lead tc many of the disagreenents and dispﬁtes which make
the actions of a given dcctor the subject of challenge or
litigation, since somé nedical practiticners are opposed
tc>’pmoviding a full discussion of therapies and their
alternatives in every case.

Consent 1is, in fact, koth fundamental to, and
highly problematic for, the dccteoy/patient
relationship. The inplicaticns of insufficiently or
improperly cbtained consent are often wvitel to the
general well-keing of the patient and thus to the
clinical, moral anc¢ legal aspects cf nﬁdiéal practice.
Consent is nmuch more than a legal device or invention

designed to intimidate nedical practiticners. It is, of



course, a concept adopted Ly national legal systems and
by internaticnal agreements,[8] and is  primarily
derivative frcm a mnore general rhiloscophical commitment
tc the essentiai right of the individual to make choices
atout what ‘can and cannot ke done with his or her body
and mind. In cther words, the legal system's insistence
on the provisicn of consent in medical treatment is both
' a reflection and an acceptance of an agreed moral
principle that the individual has a right to
self-determination, which necessarily includes a right to
physical and mental integrity.

Fundamental principles cof this type may often be‘
inplicitly accepted rather than overtly stated.
Nonetheless, | their tkreach may result in general
condemnation. Fcr example, it is rrecisely the lack of
respect for such principles which causes many people,
including doctors, to condemn abuses cf psychiatry
\wherever these cccur, ard the atrocities cocnducted in the
name of medical science under the Nazi regime in Germany
during the Seccnd Wcrld War. Thus, where blatant akuses
of the patient/victim cccur, on grouhds which are seen as
malicicus, political or spuricus, condemnation of the
perpetrators can be guaranteed. This condemnation is
much more than just a reflecticn of the distaste which is
invariably felt when medicine, as an essentially
benevolent discipline, is used in such a way as to
tarnish its commitment to caring and concern. It also

reflects a generalised acceptance that ncthiing should be



done to a person without tha£ person's actual or real
consent. 1hat is, he or she should hLave the political
or human right to participate or not, and the freedom to
withhold cocperaticn - a freedom WBiCh isvcentral to the
right to self-determination and which is sadly lacking in
the exanples used above.

However, these examnples are extreme, and as such
tend to polarise opinion. Fewb have any real doubts
abcut their reaction to the invocluntary incarceration of
thcse whose conly apparent deviation frem the norm is’
their expressed cpposition to a>p£ditical regime. Noxr
would many support the use of ethnic or religiocus
ndnorities as guinea-pigs to be sac:ificed on the altar
of political dogma or scientific interest. The
position, then, seems relatively clear. In these
selected situations, people  revelt  against the
exploitation of fellow human beings and, in sc doing,
recognise man's 1right to self—dete#mination within
medicine. This, then, secems to reflect a level of
conmitment to fellow citizens which vrenders idisputes
akout the manifestation of their integrity thrbugh the
provisicn of consent to medical teatment, cbsolete.

The truth is, however, far from this. When
situations are as clear as the alleged Scviet abuse of
psychiatry, or the Nazi doctors' well-documented abuse of
the Jews cr thie handicapped, then a powerful, vocal and

\ fairly consistent respcnse can safely be predicted. But

the standard therapeutic medical interaction seems so far



removed from these excesses that it appears at first
sight to have no relaticnship vwhatever with them.
Surely, there is no coercion, no political overtcne in
the ordinary practice oi weuicine?

Whilst this is an understandable questicn, there
are those who for scne time have icientified just such
characteristics even in the most elementéry cr aprarently
unprobleratic medical action. Szasz,[S] for exanple,
. would argue that psychiatry always demcnstrates just such
features. Psychiatric aiagnoses and treatments are, in
his terms, political tcols used to safeguard the
conmunity and its interests from those vhose views or
behavicur are unacceptable, .étrange or frightening.
I11ich,[10] further, arcues that the rcle of nedicine in
the community 1is always, at least incidentally i}f not
primarily, political, and he identifies several levels of
political and functional deprivation[ll) which can result
from iétrogenesis, (medicine incuced illness) or frcm the
aspirations and practiées of rﬁedicine.

The picturé, then, may ke less clear than at first
appeérs. Whilst the problems arising from the aims and
functions of orthodox medicine nay be cverstated by Szasz
and Illich, nonetlieless, if health - physical and mental
- réally is vital to the human and pcl;itical status of
the individual, and through the individual tc the
community, then it is important that the ncral ‘principles
on which the orthiodox practice of medicine is based te

carefully examinea frum the point of view of the human
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rights involved. In fact, the more subtle shades of the
standard nedical transacticn dc present examples cf cbuse
which may be less clear-cut bLut which are nonetheless
important, even althocugh they may seem to have less overt
political and moral import.

Cf course, the subtle nature cf the standard
r_uedical relationship makes thie identification of abuse
more ditticult, and the fact that its motivation will
génerally Le = benevolent makes its exposure more
paintul. Nonetlieless, such abuses &s do cccur may e

every bit as defrimental to the gcod - practice cf
Amedicine, in both its technical and mnoral sense.

kequirements about consent are such that they are central
to the moral nature of nedical practice, as vwell as
bearing on its technical and healing capebilities. 1The
inevitable inequality of information and technical"skills
between doctor and patient, plus the essential
vulnerability of the patient, make this requirement at

once both highly sensitive and vitally irnportant.

How is Ccnsent Evidenced?

For the patient to make a free and knowing decision
either tc consent to cr retuse therapy, certain noral and
legal requirements nust bke net. In theory at least
these requirements seem toc coincide. The patient should
ke a sane, adult Fperson, free 1rom duress, and the

decision about therapy shculd be Lased on tlie provisicn
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of sufficient, intelligible information for him or her to
make what is often referred to as an 'informed' choice.
[12] As has been said, 'LiJt is the prerogative of £he
patient, noﬁ the physician, to determine for Limself the
direction in which his interests seem to lie.'[ 13]

Before considering what is actually meant Ly the
real consent, it is apprcpriate first to consider how the
patient may iﬁdicate consent to medical intervention, and
as a corollary, hLow _refusal of consent may be
evidenced. It is sometimes thought that a patiént
evidenc}es consent tc medical treatment rnerely Ly
consulting the doctor.[14] 1This inference is drawn from
tlie mere fact of voluntary consultation, but a further
step must ke made before tiiis consuitation bears on the
guestion of cocnsent. Certairly, the patient will, in
the run-of-the-mill medical transacticp, freely and
‘voluntarily consult the doctor, inpliédly or explicitly
inviting the making of a diagnosis, and perhaps even
anticipating the prescription of therapy. Yet, can this
‘ really be eguivalent to an acceptance cf the subseqﬁently
recommendaed therapy without further information keing
given?

C Quite apart = from the ckbvious ethical
considerations which would be involved were such an
assertion to be routinely accepted, ccmron sense would
dictate that the invitation to exercise the professional
expertise held by the doctor and tc reach a diagnosis

cannct be equivalent to providirg ccnsent to whatever



treatment the doctor may then regard as being appropriate
to the condition. Nor dces it ecuate to consent to the
use of rotentially invasive diagnostic techniques unless
these are explained and accepted. It may be that it is
easier to eguate the two when one considers the routine
prescription of a drug whose side effects are likely to
be known and minimal. However, if consultaticn eqguals
consent to therapy then the same implications would also
necessarily have to apply where the therapy was wore
radically intfusive, fcr exanple involving chemotherapy
or amputation of limbs. Clearly, if consent is to mean
anything, it must involve more than the mere fact of
consultation. It must, in fact, ke lbased on
information, and since the patient kncws little or
nothing in advance abcut the likely diagnosis and the
range of available therapies, he or she surely cannot
have the decisicn to accept or Leject that therapy
pre-empted merely by taking the step of consulting a
doctor.b Consent,. in crder to be meaningful, cannot Le
backdated to the stage at which the individual reccgnises
illness and seeks investigation of its cause and
nature. Further, in view of the rights which it has
been claimed the patient has to rake choices about
whether or not to undergo treatment, it would be
illogical to impute consent to therapy at a stage when
the choice as to whether or not to accept it lies in the
future. | |

Cf course, the patient may come to the doctor
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.\specitically seeking a particular form of therapy, for
‘example, anti-depressants or antibiotics. Indeed, such
drugs may have been fprescribed in the past. This
situation differs from that descibed above in that there
may already be an element of knowledge. The extent to
which the situations differ will, however, depend on the‘
extent of any prior knowledge which the patient had.

Where the patient seeks a drug about whcse risks and
benefits he cor she has not previcusly been infcrmed, but,
for example, requests it by specific name, it may ke
argued tlat this is an expressed or implied consent to
accépting the drug, and therefcre is real consent.

However, if the nature of real consent is that it is
based on information disclosure, then clearly mnere
knowledge of a brahd name cannot constitute sufficient
information to provide the patient with a knowledgeable
choice of tlierapy. Further, were suchr a definition of
consent acceptabile, it would necessarily assume that

consent is demonstiated simply Ly the patient saying

1 1

yes' or taking the prescription, and would Leg the
fundamer:tal queétion as tc whether or not he or she can
‘provide legally or morally acceptable consent in
ignorance of risks and‘benefits. n

This specific questiolr will Le considered later in
rore cetail,[15] kut it is werth Learing in mind at this
stage that the doctor is consulted precisely lecause he

or she has certain skills. The average patient lacks

this expertise. The doctor who eguates consent to
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treatment with the request for diagnosis or for the
provision cf certain drugs, is placing him or herself in
a nmorally and ’professionally dubiocus positiomn.
Therefore, acceptance of therapy, whilst it nmay
pragmatically seem to be the equivalent of actual consent
to therapy, cannot necessarily be equated with a norally
or legally acceptable or valid consent. This is an
important consideration for doctors to kear in mind
since, if thérapy provided c¢n this Lasis causes
unpleasant side-effects, they may find themselves
successfully challenged cn the basis that, even although
diagnosis and therapy were bcth accurate and appropriate,
the patient was not aware of, and did not accept, the
risks which in fact cccurred. In cther words, the
consent which is given must ke nuch more than the mere
acceptance of the doctcr's treatment plan, it should also
ke knowing, that is, based on infcrmation.

The second situaticn, involving. the patient
seeking the provision of a drug which has been prescriked
before, differs tfundamentally from this example. Where
the doctcr has previously explained the potential risks
and lenefits of the druy w thierapy, then recent legai
opiniocn would suggest that no explicit subsequent
reference to thém is necessary.[16] However, when
consent is viewed as involving discussion and disclosure
of information, even previcus prescription of the drug or
practice of the therapy would not satisfy these

requirements where no explanaticn was made at that



tine. The requirement about disclosure of information
remainé, even where the drug or therapy has Lkeen used
befcre.

This 1is not to say, however, that non-verkally
indicated consent cannot be wvalid. Where sufficient
informatign has been disclcsed and the patient accepts
the therapy, for example the provision cf a prescription,
his or her consent may ke demcnstrated by the taking of
the prescription to the chemist, acceptance ¢t the drugs
and commencing the treatment progranme. Incdeed, it is
probably the case that the method of indicating consent
to therapy is legally and norally irrelevant. What is
vital is the kasis on which that a¢ceptance of therapy is
nade, that is, the extent, nature and sufficiency of the
information on which the patient formulated his or her
decision.

What is fundamental to the provision of consent,
then, is the prétection of the freedom of the individual
to meke chcices, and therefofe; what functionally makes
consent valid is that aépect of it which is scmetimes
‘referred to as being knowledgeable. For obvious
reascons, the doctor may be better protected by having the
patient consent in writing, since this leaves evidence of
an agreement having been reacdlied.[17] Hcwever, this nmay
still be challenged if the patient claims that scmething
other than what was consented to was actually done, or
challenges the quality cf information disclosed. Thus,

in Devi v. West Midlands kegional Health Autlority[1€]
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although a woman had signed a consent form authorising
abdominal surcery, she was awarded danages since she had
not ccnsented to the doctor carrying out a sterilisation
while she was under the anaesthetic. ~ Further, in Wells

v. Surrey Area Health Authority,[1S] even the fact that a

consent form (to a sterilisation) had | teen Y'signed, was
not taken as establishing in se that the informaticn on
which the signing was kased was adeguate. In fact, the
court Jjudged that the patient had been inadequately
infornmed, and damages were awarded accordingly.
Cbviously, however, the rore specific ‘the ccnsent form,
the more likely the doctor is to be protected.

Consent, therefore, may Le demonstrated in a
number of ways, ranging from simple acceptance of the
therapy, to the specific signing cf a consent form.
However, expressicn cf a legally and worally valid
consent, whichever of these devices 1is used, still
depends on the informed[ 20 nature of that consent. It
is particularly inportant to remember this, since it is:
the right of the patient to chcose therapy or ot - it is
not the right of the doctor to treat merely bécause he or

she can. VWhilst it is easy to conceive of the dector as

‘having duties in respect of the patient, he or she has no

rights in this respect, other than the right to practice
his or her profession when authorised to do so by those
seeking his or her help. This is a practical rather
than a mnoral right, dependent on the professional

requirements for entitlement to ¢ive treatment, rather



than on any essential woral right to exercise his or her

skills come what may.

What is Consent?

Real consent is, in theory at least, a prerequisite of
morally or legally valid medical practice, althcugh
English Courts have recently indicated that 'informed
consent' is not a part of English Iaw.[21] Irdeed, it
will ke argued infra [22] that there is much‘ to be gained
from using a terminolecgy which differs from that of
'informed consent'’ v. This is not, however, tc imply that
British courts will ‘igndre consent as an issue, ricr"to
inply that current legal doctrine has no irplications

about disclosure. As was said in Hills v. Potter[23]:

...it is quite clear from the English
cases...that on any view English law dces
require the surgeon to supply to the patient
information to enable the plaintiff to decide
whether or not to undergo the operaticn.|24]
There is no doubt that Scottish courts would also give
considerable weight to information disclosure, althcugh
the point has nct lkeen directly tested. As has been
seen, the provision of consent is vital -since it is not
only a protection of the mcral status of the individual
patient but it also has the effect of rendering medical

intervention lawful. For the patient, the former may be

the more important aspect, but for the doctcr perhaps the
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latter consideration is the more vital.

The valid provision of consent can turn what could
otlierwise be deemed an assault into iegally rrctected
behaviour. For, whilst consent is only rarely a defence
in the criminal law, it may be a defence - as in this
‘case - in allegations of a civil (that is non-criminal)
nature. The  reasons for this difference are
illuminating. In the criminal law, it is not pcssikle
to change the nature of a charce, say, of murder because
the victim consents to it.[25]  Thus even voluntary
euthanasia or ‘assault remain criminal offences.[26]
This is a reflecticn of the fact that the Lehavicur
involved in thé act is struck at by the law on the
grounds that it is in itself mcrally reprehensible. cf
ccurse, this effectively 1limits some aspects of what
might be called the autcnomy of the individual who is not
pernitted to absolve the attacker of blame - even where
he or she voluntarily submits to the assault - but this
limitation can be justified because it represents only a
small intrusion into autoncmy and the overwhelming value
of preventing such behaviour coverrides the minimal value
of this aspect of autcnomy. The only situation in which
consent will ke a defence in the criminal law is where
the lack of consent is central to the nature and cuality
of the act. Thus, for example, a reasonable belief that
. a woman consents to intercourse (nct in itself a morally
reprehensible act) will provide a defence against a

charge of rape.[27]



Medical practice, however, Ais‘ traditionally dealt
with by the civil law, in terms of which acceptance of
risk and agreenent to take the consequences of the risk,
should it occur, is a valid detence expressed in the

maxim volenti rnon fit injuria.[28] In other words, the

person who freely and knowingly agrees to a ccurse of
action which involves known risks is not injured legally
if one of these risks actually coccurs, and therefore
cannot sue the other rarty to the enterprise if he or she
is damaged as a result of the cccurrence cf the risk.
So, althocugh medical practice may involve the doctor in
undertaking a course of behavicur which, in other
circumstances, would ke an asssult - fcr example surgery
- = the knowing and free ccnsent of the patient will render
this lawful. Voluntary acceptance by the patient, based
on adequate information disclosure, will also ensure that
he or she cannot successfully sue the doctor shbuld one
of the risks to which attenticn was drahn,-‘ and which he
or she indicated agreement to assume, actually occur.
It is therefore in the iriterests cf Loth doctor and
patient that valid consent (involving Vdisclesure of risks
and benefits) is provided in all forms of therapy.

It has already Lkeen pointed out that mere apparent
‘\acceptance of thelépy, whether verkally or in writing, is
nct necessarily a sufficient demonstration that consent
has been validly given. Thus, even where the patient

agrees to undertake the therapy, it cannot necessarily be

assumed that this 'checice’ has been based on sufficient
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information tc render it neaningful or sufficient to
sati’sfy moral or legal criteria.  The provision of valid
consent 1is nuch more than a mechanical procedure
culminating in the patient accepting therapy. More is
required, implying the disclosure ot informaticn, and
rerhaps even patient understanding of that information.
[29] However, even this 1is rather vague and
unhelpful. Disclosure of what? " Does fhe dcctor have a
duty to ensure patient understanding? Need the docter
disclose rare and unlikely possible risks?

Clearly, if norally anG legally valid consent is
dependent on the patient beinc in a position to make a
real choice, then there must be informaticn made
available to him cr her on which thisv ,.choice can be
based. Of course, even without diéclosure,' it cculd be
argued that the patient has available a suificient range
ot choices. ihe patient may choose not to iconsult a
doctor, or nay accept or reject therapy withcut any
information at all. Thus, if the right to self -
determination is protected’ merely by ﬂae availability of
choices, then does not the patient already have choices
in these terms, and is self—deternzination noct
sufficiently protected by these fre_e—doms alone?

The answer to these questions will cbviously
depena on what is meant by ‘'choice'. In the medical
transaction, the freedom to consult a doctor or not cices,
bof course, bear scme relation to the freedom cf the
individual. Egually, the patient may chocose not to seek
\
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iy information about diagnosis or therapy, and it would
be his or hér right to do so. Hcwever, the patient who
chooses the latter course of action will be increasingly
rare in a rights conscious scciety, and the doctor shculd
not assume that this will be the case. ‘Equally, the .
fact that a patient has the freedom to consultia‘ doctor
\'or not, whilst it nay ke vim]_:ortant, doés not affectvthe
freedoms and rights to which he or she may ke entitled
once the choice has been rnade to enter into a
~ relationship with a doctor. In reoogniticﬁ of this, it
is seldom argued that no information should be disclosed
to patients about their prcpcsed therapy, although it may
be the case that, for ‘example, in the routine
prescription of common drugs, such as antibiotics, little
~if any information actually is disclosed by the doctor
about possible side-effects. This is a reflection of a
number of factors,  such as assumptions about patient
understanding cf the likely side-effects of such common
drugs, rather than a moral supposition by the dccfor that
_ there is no general obligation tQ make disclosure.

The major dilemma in quéstions of disclosure,
hcwever, relates more often to its nature and extent than
it does to the actual need to make it. Thus, doctors
may be uncertain about whether or not they are legally or
inorally obliged to make disclosure of risks even if a
patient does not ask for information, and also about w}vlat
-sort of disclosure satisfies the concept of réal consent.

Clearly, the doctor is the possessor of kocth
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skills and information in the medical transacticn. Were
it otherwise, then he or she would nct ke consulted.
The patient, then, is vulnerable not cnly because he or
she suspecf.s illness and may therefore be in need of
help, but also because of the inequality of information
possessed by the = parties in the doctor/patient
relationship. If this information is essential to ’ché
ability to make informed chcices in the vitally important
matter of health, then the doctor has at least a moral
duty tc disclose such medical information as }ka or she
. has, even where +this information is unsolicited.
Indeed, to make the extent of disclosure dependent on the
questions asked by the patient would cbviously Le
inappropriate, since by definition, the patient is
unlikély to possess the information which would bLe
necessary to ensure that the right guestions aré asked.
[30]

However, the doctor - whilst doubtless likely to
accept the logic of this - is nonetheless still faced
with the dilemma of what information nust or should be
disclosed in order to eusuie that the patient is
\genuinely consenting. Loes the patient have to kncw the
techinicalities of drug action or of the relevant sﬁrgical
precedure? Sthould the doctor disclose all known risks,
or merely sone of them? How much acccunt should the
doctor take in deciding about the level of disclosure, of
the chances of the therapy succeeding, even if its

potential side-effects are particularly unpleasant?
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One possible view, cf course, is that only by
making f;ul‘l and ccuplete disclosure of all kncwn risks
and potential benefits can the patient's autonomy be
protected. By selecting the information which is to be
disclosed, the doctor is already limiting the patient's
right to determine his or her own future, because certain
assumptions are being made &about which information the
patient needs or should know. The desire of thie doctor
to be selective is easily understood, not only on the
pragmatic lbasis that full disclosure could be
unreasonably time-consuming, but also on the rore general
basis that the aim is to cure, or at least to alleviate,
suffering, and that this could ke said tc be the most
important aspect of the interaction of the doctor with
his or her patient.  Further, since disclosure of
certain informaticn might serve to Qissuade the patient
from undergoing the therapy which the docctor knows, cr
has reascnable grounds to believe, mnight ensure the
improvement which the patient presumably sought when
consulting the doctor, then surely thé doctor has a
- professional duty not to disclose that information? In
other words, if the patient voluntarily makes contact
with the doctor, 1is it not reascnable that, where
medicine can help, it should do so? Is the restcration
of health not also vital to the patient's autonomy,
perhaps as important as his right to nake choices?
Indeed, it mnay be that the restoraticn of individual

health could also be seen as an important Lenefit tc the
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community as a whole, ecither lkecause éf risks to the
. health of others, or on eccriomic or other grourds.

Whilst this approach has certain'atﬁractions, it
is based con challengeable assSunptions. Most notable of
these 1is -the belief that voluntary consultation
neées;arily implies a ccmnitment to cure or to undergo
therapy. Further, and even nore fundamentally, it seems
to imply that the decision akout whether cr not £o accept
therapy is cne which can or should be takenbon the basis
of purely medical considerations. It has already been
claimed that nere consultation cannot amount to an

‘indicatidn of consent to therary. qu exanple, the‘
patient mnay in fact only want diagnosis, and may nct
actually seek or accept therapy. Further, the patient
may choose whether cr not to undergo a given therapy on
the basis of values and criteria which are not medical -
they may be emctional, financial and so cn. Cnly full
disclosure of known risks and vlikely benefits will
actually allow these other considerations and factors -
which are relevant to the patient - to be taken into
account. The role of the doctor is to facilitate
health, not to inflict it on the public.  Medicine has
no general right to eﬁforce its diagnostic techniques,
therapies or palliatives on an unconsenting or unwilling
patient. In scme situations, of course,  the heélth of
the community may be deemed more important than the
individual freedom to choose therapy or not. This is

coften the case in preventive measures, such as nass



vaccination progranmes. But it is worth noting that it
was precisely because thie patient in these situations is
encouraged or required to undergo the vaccination that
the koyal Commission on Civil ILiability and Ccmpensation
for Personal Injury[31] (FPearson Commission) made damage
resulting from vaccine a special case. - Unusually in
non-contract situations, compensation may be sought for
vaccine damage under a strict liability scheme.[32]

In other situations, how'ever,‘ there is a close
link between the urknowing and the unwilling patient.
Few doctors, if any, would seriocusly countenance
deliberately inflicting therapy on a patient whc has
refused to participate in it, even where the therapy is
likely to succeed.  Such behaviour could easily be seen
as imnoral and unprofessional, whatever its legal
implications. However, nedicine  does seem  to
countenance undertaking therapy in respect of ﬁhosé who
are not overtly unwilling - they may even have apparently
consented - but who in fact have Leen denied the
opportunity to ke unwilling by the conscious withhcﬁlding
of information. This non-disclosure may be explained on
the grounds that the therapy will be likely to be
successtul, but this may also ke the case with the
unwilling patient' whese forcible treatment the doctor
would be unlikely to seek to justify; The distinction
'between non-voluntary and invocluntary medical treatment
is a fine one. Thus, even wherel medicine knows it can

cure, an elementary ccmmitment to the patient's right to
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self—determination must allow fof choice, and real choice
is only available where disclosure is made.

Evidently, however, although full disclosure may
be a morally attractive ccal, it may be difficult to
achieve for practical reasons. | The extent to which
these practical consideraticns are taken as significant
will ke evident from analysis of legal rules and
\attitudes, since they may have the effect either cf
reinforcing or reducing expectations, and will shape the
practical definition of the rights of the patient.[33]
The attitude adopted by the legal system will therefore
play a fundamental part in the explanation of what is
valid consent. In the meantime, however, there are
further arguments beycnd the purely practical ocne of time
shortage whicl. could be used in an attempt to justify
limitation of infcrmation or even totai hon—disclosure.

For example, it may be argued that full disclosure
of technical or specialised information isvirrelevant and
unnecessary kecause the patient éannot fully understand
the information. Hhowever, the doctor mgy rationally be
perceived ’as having a duty to make disclosure which -
although it may ideally lead to or facilitate patient
understahdimg - can also be seen as independent of it.
That is, if the patient has a right fo receive, and the
docteor has‘a correlative aduty to disclose, there is no
inherent implication that the received information is
alsc uncerstocd. Whilst some writers have arqgued that

~ disclosure without understanding is useless,[34] it may
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be that the mere act of disclosing information and
inviting discussion nonetheless serves a purpcse which is
important.[35] Thus, although disclosure of information
which is highly technical in nature and which may be
unintelligibie to the ratient may serve little, if any,
practical purpose, it may nonetheless have an important :
symbolic one which may prove to be vital to the creation
or maintenance of trust and respect Letween doctor and
patient, and to the enhéncing of the patient's
~autonomy.[36] In any event, whilst it seems reascnable
to impose a duty to disclose, derivative from the
patient's right to information, it is scai:cely reasonable
to impose a duty on the doctor tc ensure understanding.

Further, whilst the patient cannot reasonably be
expected to understand the technicélities of precisely
how an incision is made cr why a particular drug ray
cause nausea, hair lcss and so on, it is disingenuous to
pretend that he or she cannct understand the fundamental
point that the result will be an abdominal scar, sickness
or baldness. If information is presented in everyday
\language, then the salient points about side-effects can
be grasped by most patients.[37]

It may also be argued that disclosure Of, risks
will cause patient distress, and that therefore only
selected (presumably ‘non—distxessing) side-effects should
be disclosed. Indeed, it has Dbeen argued that
disclosure cf too many risks ray amcunt vto negligence if

the patient is indeed distressed.[38] IDuchanan,[39]
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amongst others, oonvincingly challenges tlﬁs so-called
'prevention of harm' argument Ly pointing out its
essential fallacies. First, a dcctor will seldom be in
\a position to know precisely ' what Qill distress the
patient, since that distress will inevitably be bound up
with personal factcrs which may be totally non-medical.
Secondly, for the doctor to act on the Lasis that
withholding information will avcid patient distress,
account must also be taken of the possibility that the
withholding of information may in itself turn cut to be
even nore distressi:ng .L40]

This ‘prevention of harm' argument further makes
the (challengeable) assumption that the patient's
distress about certain types of side-effect is irrelevant
to the calculation as to whether or nct to undergo
therapy, whereas it may — on personal rather than purely
medical grounds - ke vital to that decisicn, and auﬁoxidny
enhancing. It 1is also interesting to note the
underlying paternalism of this view which, whilst it may
in certain rare instances have some merit, is ncnetheless
a debateable basis for medical practice in :general.
Interestingly, the available evidence would suggest that
many patients who are given full disclcsure are not
‘apparently harmed by it.l41] 1he implications of the
approach which justifies non—disclosure seém to militate
strongly in favour of the kind of one-way trust which
reflects the dominance of the medical profession, and

detracts frcm the benefits of a partnership between
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doétor and patient.

Whilst it is understandable that the doctor may
have a bias in favour of therapy, or ba particular
therapeutic option, the mere fact that é potentially
successful therapy is available should not blind him or
her to patients' righ£s. Thus, it is unconvincing to
argue against disclosure on the bLasis 'that it might
prevent the patient from undergoihg therapy. The
patieht may, as has been seen, on balance prefer the
disease to the cure, or even the diagnostic procedures,
for reascns which ﬁay ke perscnally convincing but
medically irrational. This apparent irrationality
provides = yet another = argument égainst making full:
disclosure since, if the patient receives and understands
the information what, itbcould be argued, is the proint of

\taking the trouble to make disclosure if he or she can
then igncre the import of it and act cn a whin? It may
seem particularly desirable to avoid irrational (in
medical terms) behaviour in areas as fundamental as
health and illness. However, it must be a part of the
patient's autonomy that he or she can act on the basis of
the information provided, or on the basis of different
information. In other words, the patient may act on a
ﬁere whim or because other factors are’mcre persuasive.

It is, perhaps, only where the behaviour of the patient
threatens others, that a justification for intervention
is perceived, at least on classical utilitarian lines.

The freedom to ignore professional or other advice is, of
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course, also a feature of other less sensitive areas of
human conduct. Whilst A may freely and voluntarily
consult a solicitor, who may advise him or her to the
best of his or her ability to pursue course X, A nay
nonethelessv chcose to do Y instead. As in the medical
situation, A will bear the consequences of his or her
behaviour which may seem to be professionally irrational,
but may in fact be personally sensible. |

So, what, then, must or should a doctor disclose
to his or her patient in crder to ensure that real
censent has actually been cbtained? In this section,
the emphasis has been on thie noral and professicnal
arguments about what constitutes reasonable or ethical
consent. The final arbiter will, of course, ke the
legal system, since challenges which may reflect mcral or
professional ccnvictions will - if redress is scught - be
judged on the basis of tests set by the law, even if they
are decided outside of a court of law. The extent of
the disclosure required by the law will therefore be an
important (although not necessarily ‘satistactory) guide

to the doctor.

The Iegal Fositicn

The civil law has the function of considering and
balancing conpeting claims and interests. In this way
it distributes loss by assessing the relative merits of

\ aviour. Overtly, therefcre, the law could reascnably
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be expected to adopt a disinterested view of any
professiohal behaviour, and tc offer protection of
fundamental richts such as the right to autonomy or
self-determination. But is the situation this
straightforward where the aims of medicine corpete with
the interests of the individual?

| The interests of the ccmmunity (as represented in
this case by the law) nay ke reiflected both by the
protection of the individual's freedom of choicev and by
the protection of medicine and the availability of
therapy. Balance, - therefore, may  be particularly
difficult to achieve in this area. . Courts have, indeed,
perceived this situation as one requiring special
precauticns in order to ensure that an appropiate
comprocmise may be attained.[42]

A number of theoretical positicns have already
been identified which could be used to justify anything
from full to very limited disclosure of informaticn.
Since disclosure is fundamental to the extent to which
consent can be said to be real, and therefore protective
of individual rights, the amount of disclosure required
by the law will be vital to the proctection of such rights
and Jthe resolution of disputes.

The legal and the mcral positicns nay not of
course ecuate, even where they appear to be the sane.
The basic thecoretical position is that consent is an
essential prerequisite of lawful and mofally justifiable

medical intervention. Imphasis is therefore apparently



placed on the rights of patients. As Pellegrino and

Thomasmal 43] point cut:

The . traditional stance of benevolent
authoritarianism in the patient-physician
encounter is increasingly under scrutiny and
challenge. More  patients want full
disclosure of the therapeutic alternatives.
Iegal cpinion 1is unanimcus 1in requiring
informed consent wnot c<nly in experimental
procedures but in the ordinary therapeutic
encounter.|44] -

Whilst Eritish courts have claimed to be prepared
to reinforce the right of the individual to make choices
aktout therapy, the extent to which they will actually do
so seems to depend on consideraticns which relate to the
type of intervention as nuch as to the rights of the
patient.

\ In sone cases ccurts have been 'prepared to uphold
the patient's claim that real consent was not given and
to award damages correspondingly. However, cases such

as Devi v. West Midland Fegicnal Health Authority[45] and

Wells v. Surrey Area Health Authority,[46] where such

decisions were taken, share a ccmmon characteristic which

/ may help to explain the apparent willingness of the

ccurts to provide redress. Fach cof thiese cases related
to situations where the result of the intervention to
which real consent had not Leen given was the
sterilisation of the parties concerned. In one case,
sterilisation was carried cut during the course of

another cperation, as a means of avoiding the potential
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dangers of a subsequent pregnancy, and no mention had
been made in advance that sterilisation might be carried
cut. In the other, although sterilisation had been
discussed with, and agreed to by, the patient, it was
decided thaf insufficient infornation had been given on
which the patient could base her decision.

The common theme of these two cases may well be
the fact that the implications cf the surgery were so
dramatic. It is claimed by scme that there is a
fuhdamental human right to reprcduce,[47] and the courts
may well have been heavily influenced by recognition of
the existence of‘ this right in .reaching their
decisions. They would, however, seem to be considerably
less impressed by the claim that, no matter the nature of
the proposed intervention, there is a fundamental human
right to self-determination in nedicine Which is also
worthy of legal protection, and which is best protected
by requiring full diéclosure of all available risks and
benefits.[46]

The law Goes, of course, have a role to play in
the rationalisation of competing interests. In cases
where what is in dispute is whether or not consent has
been validly given, the fornal position of the law is

that:

It is clear law that in any context in which
consent of the injured rarty is a defence to
what would otherwise ke a crime or a civil
wrong, that consent must be real.[4S]



This assertion would appear to reinforce the need for
disclosure.‘ However, although it seems to reflect an
emphasis upon the rights of the patient to give real
" consent, this theoretical pcsition seems to be at
variance with at least some of the cases outlined
above. The perceived necessity to raticnalise the
interests of the patient in making choices, and of
medicine in curing or alleviating symptoms, seems in scme
cases at least to have induced the law to adopt views
which can be descriked as paternalistié and wvhich can
also be effectively and convincingly  challenged. The
sane, adult human being may, then, bé vulnerable to an
apparent priority awarded to clinical decisions over the
\rights of the patient to make free decisicns abéut what
is to be done with or to his or her body or mind. The
right to choose (however 'irrationally') seems to have
been subordinated to the 'iiglt' of the doctor to make
disclosure or not, and to select what information will be
passed on to the patient. Moreover, the selection of
information on the basis of what are only arguably
medical grounds, allows little or no scope for the kind
of personalised choice which it has lkeen claimed nakes
consent real, knowing and valid.

British, and other, courts have traditionally
protected the clinical freedom of the doctor on those
(relatively) rare cccasions vhen a challenge to its
exercise has keen made.[50] ‘The pattern of litigation

in medical cases seens to have changed in recent years,
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however, and courts and defenceb crganisations have been
confrontedb with more regular d.allenges cf this type.

whilst clinical freedom has leen protected in nost
countries, it has been claimed that the Eritish courts
have been more protective than those in other countries,

perhaps as a reflection of the general, prevailing
attitude to medicine and its practitioners.[51] In
other countries, a lesser commitment to the interests of‘
medicine has resulted in a perhapé more genuine, but not
necessarily mdre satisfactcry, effort bLeing nade to
reconcile the conflict between medicine and its
pati'ents. American courts, for exeample, have clear;fly

stated that:

A physician violates his duty to his patient

and subjects himself tc liability if he

witholds any facts which are necessary to.

form the basis of an intelligent consent by

the patient to the proposed treatment.

Likewise the physician may not ninimise the

known dangers of a procedural cperation in

order to induce his patient's consent.[52]
This statement seems to identify no conflict of interest
between the docter's professicnalism and the patient's
rights. Further, whilst not excluding an element of
discretion for the doctor, it ncnetheless firmly restates
the basic principle that the doctor's duty to disclose is
based on the patient's right to receive information,
although it still falls far short of a standard for full

disclosure. In Canterbury v. Srence,[53] it was made

quite clear that there were 'formidable cbstacles to
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acceptance of the notion that the | pliysician's ob.:l.igation
to disclosé is either generated or lindted by medical
practice.'[54] 1The law, therefore, a‘s representing the
community, must, by implication, set bstandards for
professionals and octhers which feflect the status
\accorded to the human being, and prcvide redress for
infringement of his or her bkasic rights. However,  in
most jurisdicticns full disclosure is vnot required - only
that whidi is reasonable. The reasonableness question
may hinge on what the reasonakle doctor would disclose or
what the reasonable patient could expect, but, whichever
test is used, there remains an apparent assumption that
not all information need be disclosed.LSS]

It is argued that everycne, incl;;lding doctors, is
ultimately Jjudged by the law. Iegal standards are
therefore necessarily vague, since lawyers can claim no
specific expertise in many of the areas on which
decisions must be mede. Architects and engineers as
well as doctors, will ultimately, in the event of
challenge, find their behaviour judged by legal concepts
and  principles rather than by their fellow
professionals. In this way, public acccuntability is
said to ke achieved, and the community has the benefit of
cantinuity and consistency in decision-making. — However,
the law also serves a protective purpose koth for £he
' ~ individual and forv' groups or professicns. Thus, the
abstract principle appliea is of major importance, as is

the way in which that principle is interpreted by the
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" courts. Vhilst both British and American courts, for

example, would claim to espouse the same ccmmitment to
the individual's treedom, and the same appreciation of
the difficulties of medical practic;e, ronetheless it will
be seen that their practical approach las varied
considerably, presumakly because of the relative weight
given to each of these factors whén ’conflict cccurs.

[56] However, neither these nor cther jurisdictions
make a clear-cut commitment to the fight of the patient
to full disclosure leading to a I'r.eahingfu‘l, and morally
-\reiniorced, decision. kather, there remains a bias in
favour of clinical JuGyenhent. This so—called
disinterested decision-making, then, may ultimately lead
not to an acceptabie standard, proteéting the right of
the patient to cffer a Iﬁeaningful consent (or to withhold
consent), but rather to a reflecticn of the pérsonal
percepticns of judges or the interests oi a particular

group.

How is Lack of Information Challenged?

The apparent legal commitment, in most Jjurisdictions, to
seeing medical intervention as a profound good, coupled

with an apparent distaste for legitimising challences

- against medical decisions, is reflected in the cases

. referred to.[57] However, there has also been a further

legal move which serves to nake it more difficult

successfully to raise an acticn against a doctor where
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the allegation concerns épparent or real {failure to
oObtain genuine consent. This move is ccncernied with the
methods available to the disaffected patient in seeking
redress | Ly way ofv compensation, and profoundly affects
the capacity successfully to challenge breach of the
right to consent.[58]

As a corollary, protection of valued rights and
interests is offered thirough the existence of a system
which can ensure redress in respect of those who are
thought to have a genuine grievance. In recognition of
the inportance of autonomy in nedicine, the right of the
patient. to make choices about the nature and extent of
meGical intervention is, therefcre, in éheory at least,
legally protected, and ccmpensation can be sought for the
unauthorised invasion cf what might broadiy be called the
privécy of the individual.

Traditionally, this right of actidn has been based
on the concept that an unauthorised intervention is a
form of (non-criminal) assault cn the . individual,‘ an
approach which has some apparent benefits for the
- patient, since it involves a straichtforward éommitment
to the protecticn of his or her rights, and suggests that-
the right cf action stems from a prirrary interest‘ in
protecting them. Simply, it depends on the patient‘s
choices and freedoms. He or she need not have suffered
measureable medical harm from the intervention but must
simply have had his or her right to choose ignored, or

his or her ability to make a choice sericusly restricted



by lack of infcrmation. The crucial element is that of
non-disclosure, and the selecticn of informaticn | by the
doctor could provide a sufficient basis for a Successful
action.[59] |

Howevér, recent trends have illustratéd a tende;ncy -
for this type of action not to be used.[60] = Rather the
courté are demanding that - except in the most extremé
cases - the appropriate form of action would be in
negligence and not on the basis of assault.[6l1] At
first sight, this shift in the basis of the action may
seem logical enough and relatively non-intrusive of the
right to consent. After all, it may be said, what is
essentially being considered is the behaviour of a given
! doctor, and such kehavicur will normally be judged on the
basis of what is ¢good or normal nedical practice, a type
of assessment which 1is well suited to negligence
analysis. Indeed, in one leading decision. in New
Zealand, it was expressly declared that, when dealing
with matters of this sort, what is being ccnsidered is
not the patient's rights but the doctor'é duty.  In

Smith v. Auckland Hospital Board,[62] it was said that:

If the issue in the case was the maintenance

of the individual's right of

self-determiriation, the matter would quickly

resolve itself. Eut it is not. This is a

question within the duty of care concept of

negligence... The welfare of patients would"
not be secured if a doctor's duty to warn

about proposed treatment was to be considered

in abstraction from the conditicn to which -
they were to be applied.[63] "



The enphasis on doctor's duties which is inherent
in the negligence action could, of ccurse, still protect
individual richts if the doctor's duty is defined by law
in appropriate terms.[64] however, ccurts have, rather, |
tended to enphasise the standard of care set by other
medical .practitioners as being descriptive of the
doctor 's duty.L65] | Therefcre thé shift to the
negligence action has, in nost jurisdictions, provided
limited opportunity for the individual to obtain redress
for grievances of this scrt and las served to redefine
the right in issue. The alteration in the form of
action which is dceemed appropriate is more than merely

synbolic, then. As has been noted:

How the case is pleaded in nany cases is more
than a matter of nere academic interest. It
will have important kearing on such natters
as the incidence of the onus of prcof,
causation, the importance of expert medical
evidence, the significance o¢f medical
judgement, proof of damage and, Tnest
important, of course, the substantive basis
upon which liakility may ke found.[06]
Indeed, if the purpose of providing an acticn in such
cases 1is the protecticn of individual rights, then,
whereas the interpretation of cthers will ke interesting
and may be informative, to describe the right purely or
even primarily in terms of the duty owed tc the person
who has the right seems to be to jr:lace thlie emphasis on an

inappropriate aspect of the event. e description of

the right seems to have a lcgical precedence over the



description cf the corresponding (and derivative) duty.

It is clear that the assessments made under negligence
analysis are.appropriate when the crux of the issue is
the professicnal behaviour of the dector in texms of the
exercise of his or her teéhnical ékills as diagnostician
and healer, however, if requirements about ccnsent are
primarily designed to protect the patient's right of
access to information and freedom to nake decisicns, then
(this technical behaviour is relevant here at a secondary,

rather than a primary, level.[67]
Conclusicns

It has Lkeen argued in this chapter that there is a
special reascn for considering the rights of patients in
medical treatment. whilst such rights are clearly
aspects of self-determinaticn and rpersonal autonomy,
discussicn of them demonstrates clearly how - even where
there is a public comiaitment to protecting
self-deternination - competing ‘'goods' may be used
insidiocusly to infringe on the core of the Aright itself.
To some extent, this hypothesis can be further
tested by considering contemporary commitments - under
internaticnal law - to the nofion cof
self-determination.[66] This concept is not neutral in
respect of medical practice, and indeed the language of
rights has keen used to delinit medical practice in scme

cases.[6Y9] The internaticnal community has witnessed
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medical abuse in the past, resulting in mass outcry and
the promulgaticn of cocdes rendering the unwarranted
assunption of autbority cver the individual by doctors
morally outlawed. The therareutic inperative has, in
internaticnal agreements at least, considerably less
importance than the rights of the individual, although
the translation of this moral position into the reality
of individual protection @ is left to states whose
prccesses and policies may not .completely satisfy it‘.

I_iights in medicine, theretore., play an important
role in the general protection of the individual and the
extent to which patients' rights are protected reflects
the commitment of individual states to the autcnomy of
individual citizens. Whilst the ascription of a special
status tc crthodox (cor alternative) medicine is nct in
itselt unreascnable or tlreatening, if naticnal legal
systems ignore or cbfuscate the narrow 1line Letween
unwilling and non-consensual medicine, then the rights of
the individual will receive scant attention in the face
of the sonetimes competing interests of medicine.

Having established that it is legitimate to talk
in terms of a right to consent to medical treatment based
on information disclosure, and Lriefly ,éorrmented on some
of the associated difficulties generated by the methcd by
which such rights are protect_éd, it is now pertinent toc
consider the role of the law in mere detail; In
particular, this demands concentration oﬁ the forms of

action available to the patient, an analysis of the
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requirenents which satisfy them, and the extent to which

the

available forms of redress are fundamentally

ccnmitted to, cr capable of, offering protection to the

rights of the ratient.
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ASSAULT TO NEGLIGENCE

CHAPTER 3

It has been-claimed that the purpose of rules about
consent is “to protect the. inviolability of the
individual. éy having the capacity to make free and
knowing choices about whether or not to undertake a given
tﬂerapy, or participate in a particuiar diagnostic
techniqte, the individual's right to self-determination
is protected and vindicated. Moreover, it has been noted
that the form of action which 1is made available through
the iegal system is also a highly significant factor in .
the equation which leads to facilitation‘of the 1ibert§
of the individual. 1Indeed, the form of action available
has significanée on a number of counts. On the one hand,
it dictates the nature and extent of _the evidence
necessary to sustain a c¢laim successfully, and on the
other - and perhaps more subtly - it reflects the hiddenv
values ascribed to the interests which it is sought to
protect.

It is axiomatic that, if the reason for
maintaining the significance of the right to consent to
medical treatment relates to patient autonomy and freedom
from 1involuntary or nonvoluntary intervention, then the
patient who is not provided with the opportunity to make

free and knowing choices has been the vietim of an

102



invasion of his or her physical or mental integrity. In
otherv words, whatever the motivation, the patient has
been the subject of what could be termed an assault on
his or her‘body or mind.

Although the terminology of assault, battery or
trespass might at first sight seem more obviously linked
to the criminal law, each of these concepts (which are
used interchangeably |There, although they are not,
strictly speaking., synonquus[l]) has a relevant place in
the c¢ivil law also.[2] 1Indeed, even in the medical act
itself, not routinely an object of concern for the
criminal law, as Skegqg notes '[mledical procedures which
involve bodily touching come within the potentiai scope
of the c¢rime of Dbattery (known more - popularly as
assault).'[3] Nonetheless, thev use of assault-based
terminology seems to some to be oﬁt of place 1in the
medical situation which 1is essentially beneficent 1in
motivation. Thus, it 1is clear that, for example, surgery
would amount to a «criminal (or tortious/delictual)
assault were it undertaken in other c¢ircumstances, by
different personnel andjfor different reasons.  However,
the act loses the taint of criminality (or tort/delict)
when it is carried out for good reasons, with consent, by
~ appropriately qualified professionals and 1in a proper
setting.[4]

However, as far as the civil law is concerned, the
act of surgical intervention need not be entirely

value-free when it is conducted without the consent of
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the patient. This is the case because of the value which
has long been attributed to self-determination as an
aspect of what it is to be human. As John Stuart Mill

put it:

The sole end for which mankind are warranted
in interfering with the liberty of action of
any of their number, is self-protection
..... The only part of the conduct of anyone
for which he is amenable to society, is that
which concerns others. In the part which
merely concerns himself, his independence is,
of right, absolute. Over himself, over his
own body and mind, the individual is
sovereign.[5]-
Medicine - however well-intentioned - clearly has the
potential to affect the sovereignty of the individual
over his or her own body or mind when free consent is not

obtained. As Shultz[6] said, in a more modern context:

Ultimately....the stake of both experts and
loved ones is 1less 1intense than that of the
patient whose well-being is directly
affec