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"PUTTING THE PARLIAMENTARY COMMISSIONER IN HIS PLACE":AN

EVALUATION OF THE WORK OF THE PARLTAMENTARY COMMISSICNER

FOR ADMINISTRATION

This work evaluates the role of the Parliamentary
Commissioner for Administration [PCA] Qithin the United
Kingdom's administrative law system. This form of
administrative redress was established by the
Parliamentary Commissioner Act 1967. The encumbent of the
office has to investigate 'maladministration' which has
caused 'injustice' to the complainant..This test is
established by the enabling statute. The actual procedure
of the office is examined briefly. Some criticisms of the
PCA system are also considered in this provision of
background material.

A large part of the thesis considers the actual work
of the PCA from 1967 to 1988. It identifies the types of
administrative procedural error complained of to, and the
remedies provided by, the PCA. This provides a full record
of the work performed by the PCA.

Having established the functions that the PCA is
performing, it was desired to examine them in a wider
context. Another administrative law redress system, the
courts, was chosen for comparison. The courts' function of
judicial review is traditionally limited to questions of

procedure. This provides a comparative base.



It was recognised, however, that a direct comparison
between the two institutions could involve the imposition
of either legal or administrative values on the study of
the other institution. This would be undesirable. The
methodological solution was to present a relatively value
neutral list of acknowledged administrative procedural
errors at the start of the thesis. This was named the
Procedural Error Catalogue. It contains three general
categories: Failure ot be Impartial; Imperfections in the
Consultation Process; and Other Procedural Errors,
covering the giving of reasons, and delay.

The work of the courts in the review of procedural
error was then examined. A classification of such errors
is presented. ’

In the evaluation of the work of the PCA within the
system, it was found that two typés of limitation could be
identified. The first group was composed of internal
limitations (self-imposed limitations) which the PCA
Vplacedkon his own remit. The second group contained
external limitations (superimposed limitations) which were
placed upon the PCA's remit by outside sources such as the
1967 Act. The latter group is less easily remedied than
the first. A change in the PCA's constitutional position
may be necessary to remove some such limitations.

’Within the United Kingdom system the PCA does cover
éimilar types of error as the Courts. Duplication is .
prevented by a difference in the remedies available to

-10 -



each institution. The PCA has also developed a process to
remedy types of error not redressed by the existing

- system. The most notable is delay within the
administrative process.

The PCA cannot provide a remedy to any substantive
error (one relating to the merits of the decision).This in
itself may be a weakness within the United Kingdom system,
but the PCA should not be criticised for this. There are
internal limitations which hinder the full development of
the office. These could be easily remedied.

The final conclusion is that the PCA has developed
into a useful office, which has established redress for
previously neglected areas of administrative procedural

error.
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CHAPTER ONE - INTRODUCTION

SECTION I AIMS OF THE THESIS

The main overall purpose of this thesis is to
evaluate the work.of the Parliamentary Commissioner for
Administration [PCA] within the administrative law system
of the United Kingdom [U.K.]. The PCA's role, as defined
by statute,is to investigate complaints of
maladministration made against central government
departments, the results of which have caused injustice to
the complainant. (1)

Much of the work of academic writers on the PCA has
centred around the limitations pléced on his office. This
theéis, however, will focus in the main on the actual work
that he is performing. The main work on the PCA, by
Gregory & Hutchesson, was published over fifteen years
ago, and at a relatively early stage in the 1ife‘of the
office.(2) Whilst various reports, articles and
evaluations have been written since then, no update, or
similar form of work has appeared until recently. More
recently there has been a renewed interest in the actual
work the PCA is performing.(3) It must be stated clearly
that this thesis has no upwardly mobile pretensions to be

a replacement to the seminal work of Gregory & Hutchesson.
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Rather it hopes, in its modest way, to continue in the
spirit of that work and more recent studies in exploring
in an empirical sense the work of the office in an attempt
to understand what role the PCA is playing in the
administrativelreview system.

To achieve this overall aim the thesis has been
compiled in three parts. The first and main part of the
work is concerned with outlining the categories of
administrative error that the office reviews. The secoﬁd
part of the work evaluates this work in comparison with
the other major review mechanism within the system (the
courts). The third and final point seeks to present a
clearer view of the actual work that the PCA performs, to
examine whether there is a need for any changes in his
role within the system, and in the process to provide a
furtﬁer insight into the PCA's definition of
maladministration.

It is necessary to look to the actual work of the PCA
to understand fully the role of the PCA within the U.K.
administrative redress system. This therefore forms the
major part of this thesis. The categories of
administrative error reviewed by his office are
investigated, as well as the remedies offered if
maladministration is found. This provides insight into the
PCA's own perception of his function, and whether he is
imposing his own limitations on the range of complaints

investigated.
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Obviously, the office cannot be taken in isolation if
the overall position within the redress system is to be
established. The PCA's work must be seen in comparison
with the work of the major source of redress for
administrative errors, the Court system through the
process of judicial review. It is important to discover
whether the work is being duplicated within the system: do
both mechanisms address the same types of administrative
error, or does the PCA cover a different jurisdiction?
Thus consideration is alsd given to the work done by the
Courts in this field. This is done in order to plaée the
PCA's work within the wider context of the U.K.'s
administrative system.

To keep the thesis within manageable proportions, as
well as to facilitate comparison between the institutions,
it was deeméd prudent to limit cdﬁsideration to
administrative procedural error. This seemed the obvious
choice. The terms of the 1967 Act which established the
office of the PCA effectively limits him to investigating
matters relating to procedure, as he is unable to question
the merits of a decision, without first finding
maladministration.(4) The choice was reinforced by the
fact that this is a similar basis to the traditional model
of judicial review: Lord Brightman in Chief Constable of
the North Wales Police v. Evans:

"Judicial review is'concerned, not with the decision,

but with the decision-making process. Unless
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that restriction on the power of the court

is observed, the court will in my view,

under the guise of preventing the abuse of

power, be itself guilty of usurping power."
This provides the common ground for a comparison of the
work done on the review of such errors by each
institution.'

Thus, the structure of this study is as follows.
Chapter Two gives a more detailed background to the office
of the PCA; Chapters Three to Six then outline the
administrative procedural errors identified by the PCAj;
Chapter Seven sets out an overview of the work of the
Courts in relation to administrative procedural errors,
and in effect constitutes the second part of the thesis.
Thirdly, and in conclusion, Chapter Eight evaluates the
findings of the preceding chaptegs, and widens the debate
to consider some of the issues facing the administrative
lawv system in general. Without anticipating the final
section in any detail, one of the general underlying
issues discussed is the ideas of J.D.B. Mitchell,
expressed on the subject of the then, newly mooted
'ombudsman' idea, in the early 1960s.

Mitchell's attitude was encapsulated in the following
epithet:

"Remedies are to be found through law, not
administrative palliatives."(6)

Mitchell, however, was not advocating the use of the
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Courts in their present form. He felt that a separate
public law system was required to tackle the main
grievances arising from the administrative processes. The
ombudsman scheme proposed would not be able to do so
effectively. Thus it was a danger, in that it would divert
attention away from the real needs of the system. It has
to be stated from the outset, that considefation of the
need for a separéte system is beyond the remit of this
study. It is proposed, however, to consider whether the
PCA has been the red herring that Mitchell predicted; and
| whether the Courts themselves remain lame ducks in the
administrative law system.

This will be done by investigating whether any
lihitations on the PCA are self-imposed or superimposed.
Self-imposed limitations are those placed on his function
by the PCA's own interpretation of his role. Superimposed
limitations are those which are placed by outside
considerations. This includes his constitutional fole as
established by statute.

Thus the study will be complete, by placing the
actual work of the PCA in the context of the system as a
whole.

The remaining sections of this chapter discuss in

more detail the approach and format of the thesis.
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Section II Methodology

One part of the general methodology has already
been mentioned in Section I, in that the need to limit the
study to the approach to procedural administrative error
has been explained.

The thesis can be divided‘into two areas of empirical
study: firstly, the work of the PCA; and secondly, the
work of the Courts. Turning to the first part, it is true
to say that the study of the case-work of the PCA is much
more detailéd than that of the Courts. Mainly, this is
because there has been so little academic attention paid
to hié actual work, as opposed to his jurisdiction, or
powers.(7) Such work as exists, is more than 15 years old,
and was done at a time when the office of the PCA could be
said to have been in its infancy:

Therefore a major study of all the published case-
reports was undertaken. This comprises all the published
cases from 1967 to 1988. Extracts are printed in the PCA's
Annual Reports (from which most of the previous work was
done). This limits the spectrum of cases available. As the
cases included in the Annual Reports are selected for a
different purpose, it was possible that relevant cases to
this study might not have been included. Secondly,
prévious studies were not necessarily interested in the
same areas of classification as this thesis. Certainly,

many of the PCA's cases deal with matters such as
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officials' rudeness, which are excluded from this study,
but do form part of his case-load. This has to be
emphasised, although fhe cases listed in the following
chapters, form a very substantial part of the PCA's work,
they are not intended to be a definitive study of all the
types of cases that he investigates.

A third reason for such a detailed study, is the fact
that successive PCAs have been reluctant to approach their
task on anything other than a case-by-case basis. They shy
away from anything smacking of precedent. Consequently in
order to develop an overall picture of the work
undertaken, resort must be made to the individual cases. A
classification of the PCA's work would be a useful
exercise in itself for the benefit of administrative law.
Again the limitations of this thesis must be stressed.
Classification of part of the PCA's work is undertaken,
but it is by no means a complete catalogue of the PCA's
workload.

It should also be noted that the purpose of recording
the empirical work of the PCA in this way is to identify
the types of'procedural error with which he deals. It is
of secondary importance as to how frequently each type of
case arises. In the same way it would not be profitable
to ask how frequently each type of judicial review case
comes before the courts. The importance lies in the fact
that the institution recognises a particular form of

error, and how it responds to it, not in how many times it
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does so. Therefore numerical analysis of this kind does
not form part of the thesis

As to the work of the Courts in the area of judicial
review, this is very well documented in a number of
sources, so that it would be pointless to reiterate.(8)
What has been produced, is an outline of the Courts'
activities in relation to the matters contained within the
catalogue of such procedural errors constructed to aid the
analysis and comparison of the PCA's work. A major problem
is, of course, that the Courts deal with a far wider range
of decision-making bodies than the PCA - so to further the
eventual aim of the thesis, particular emphasis has been
placed on the cases before the Courts dealing with Central
Government, and its associated bodies. This is a general
aim, important cases and/or principles have not been
excluded becauée they do not concérn such bodies; but in
the main, the overview is concerned with the Courts
approach to administrative procedural error. This reflects
the type of bodies»within the jurisdictional remit of the
PCA. Therefore comparison of the two bodies is

facilitated.

In pursuing the second part of the research, the main
problem which had to be overcome was that of how to
compare the work of the PCA and the Courts. As stated, a
common basis of review was not hard to discover, in the

form of procedural error, in that both bodies are in the
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main, concerned with this topic. However, the temptation
may well have been to superimpose 'judicial' concepts,
such as the rules of natural justice, on the PCA's work,
which in its recognised 'judicial/legal' form might be an
inappropriate standard, for the administrative orientated
PCA.

The proposed solution was to create a separate list
of what might be called 'administrative procedural error',
drawing on a variety of sources in éompilation, and thus
avoiding the adoption of either a legal or administrative
based standpoint. This catalogue could then be used as a
comparison against which the work of the PCA and the
Courts could be evaluated. From this assessment of their
work against a common neutral standard, comparisons with
each other's work could be drawn more satisfactorily.

The next section details thé contents of this
procedural error catalogue. Howevef, before pursuingkthat
topic, it is necessary to explain what approach has been

taken to the study of the work of the PCA and the Courts.

SECTION III COMPILATION & CONTENTS OF THE PROCEDURAL ERROR
CATALOGUE.

(a) Sources

In compiling the catalogue the first necessity was

that it must be relatively neutral in its approach;
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neither exclusively administrative based, nor exclusively
judicially based so that it would serve as a valid
touchstone for both institutions. This was to try to
ensure that legal principles were not superimposed on
administrative processes, and vice-versa.

Thus three main sources were drawn upon: a Resolution
of the Committee of Ministers of the Council of Europe,
entitled 'On the Protection of the Individual in relation
to the Acts of Administrative Authorities'(9); a
Recommendation from the same body - 'Concerning the
Exercise of Discretionary Powers by Administrative
Authorities'(10); and the JUSTICE Report, Administration
Under Law'(11). The value-neutral approach is hopefully
achieved by drawing on this mixture of legal and
administrative sources, as no source in itself can be
completely neutral of the viewpoi;t of the compiler.

The above reports were more concérned with the
promotion of good administration, rather than the
identification of bad administration. It was necessary
therefore to invert some of their standards for the
purposes of this thesis.

The second guiding principle was the need to define

‘procedural', and then to identify those faults that could

be so classified.
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(b) The Definition of 'Procedural' Error.

‘Procedural’ error was chosen as the two review
institutions (the PCA and the courts) are both limited to
reviewing complaints regarding procedure, as opposed to
being appeal bodies on the merits of the decision (though
this is debatable at least as far as the courts are
concerned(12)).

For the purposes of the thesis, the term 'procedural'
does not include what might be deemed 'trivial' errors.
For instance, rudeness of officials (so long as it is not
an indication of bias against the recipient), or the
incorrect addressing or designation on an envelope (again
providing that this does not cause misdirection). These
errors, whilst no doubt unpleasant or irritating to the
recipient; and unnecessary and unéesirable to the
procedure, could not be said to seriously affectbthe
quality of the decision-making process itself. For, as
shall be seen, this is an important criteria for
'procedural' error.

Another category of error excluded from the
definition, is that of errors affecting the jurisdiction
of the decision-making body. Such errors are fundamental,
for example, purporting to exercise a power which the body
does not possess, or adjudicating on a matter not Qithin
its remit. The basis of the exclusion of this category is

that they are initial errors, incurred before the
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decision-making process is implemented, and as such
renders any subsequent action invalid.

The usual comparison/contrast made with 'procedural'
error is 'substantive' error. If 'substantive' error is
taken as meaning error which touches on the merits of the
decision, then it can be contrasted with 'procedural'
error, which is only concerned with the process by which
the decision was made. 'Substantive' error suggests that
the decision itself is 'wrong' or 'bad'; and could also
suggest that the process behind the decision was not
necessarily at fault.

'Procedural' error, on the other hand, does not
concern itself with whether the decision is the correct
one in the circumstances, but merely with the decision-
making process, if that is at fault, the decision itself
may not be affected, but it has Béen reached by the wrong
method; and as such must be received in the light of this
finding. Thus the same decision reached by the correct
procedure would be perfectly acceptable; whereas a
'substantive' error would mean that the decision would not
be acceptable by any method of decision-making.

So much for the theory - for when classification of
administrative errors is attempted, the practice is not so
straightforward. The main problems occur with the
distinction between 'procedural' and 'substantive' efror.»
It has been suggested by Marshall that elements of both

types occur in any one error.(13) Can a 'right' decision
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ever be reached by a wrong method, if it is the right
decision (a question of merits) why worry if the wrong
process has been used; unless that suggests that in future
cases the wrong process could lead to the wrong decision
(surely a question of merits again?) Conversely, a wrong
decision is not 'snatched from thin air' without some
fault in the process, be it the identification of a
perverse decision-maker.

Thus from the argument that there are elements of
both types in every error, it can be argued that all
errors can be reduced to 'procedural' errors. For
instance, a decision that is considered to be unreasonablé
in the circumstances of the case, may be traced back to
the fact that there is a poor/bad administrator in the
process, who is responsible for the 'bad' decision.

However, having aired the péssibility that all errors
are procedural at source, the necessity of line-drawing
for the purposes of thé thesis, becomes apparent.
Therefore, the criteria chosen is whether there is an
error which can be clearly identified within the
procedure. For example, the unreasonableness of a decision
is often taken as a 'substantive' error, but where the
unreasonableness can be traced to the omission of a
material fact from the decision-making process, then a
'procedural’ error can be identified.

An unreasonable decision with no omissions of fact, may be

traced to a perverse decision-maker. If there is no
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identifiable explanation for his bias (ie that could have
been identified or suspected at the outset of the process)
then it will be left in the province of 'substantive'
error for the purposes of this thesis; though the argument
could be made that the very presence of such an
administrator, is a procedural error.

One important exercise in this line-drawing, was to
classify the concept of 'proportionality'.(14) The concept
can be neatly summarised as 'not using a sledgehammer to
crack a nut.' Thus the action taken by the body must not
be out of proportion to what they are’trying to achieve,
and thusvadversely affecting peoples' rights to an
unnecessary degree. This must necessarily involve the
consideration of the merits of the case. Although the

procedure used is in question, it is less central than the

-

merits. Therefore, the concept is not included in the
catalogue.

The catalogue is set out below.
(c) The Content of the Procedural Error Catalogue.

The catalogue has been divided into three main
groups. The first group - Failure to be Impartial- deals
with the necessity of objectivity in the decision-making
process. The second group - Imperfections in Consultation
Procedure - deals, as the name suggests, with the duty to

consult affected parties. The third group is really an
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umbre}la for other forms of procedural error that can be
identified, but do not necessarily lie within the first
two groups, they héve been grouped together for
convenience.

(i) Failure to be Impartial

The need for the quality of
impartiality within the administrative process is widely
recognised. It includes not having a personal interest in
the outcome of the process, nor a prior involvement in a
situation, when a fresh approach is required. It also
includes not doing anything that might be interpreted as
showing'favour to one side or party; or that might suggest
that a prior decision has been taken or opinion formed,
making the process redundant. For further classification
thié could be sub-categorised as follows:

(1) Intrinsic partiality. This covers the situation

or possible situation where the bias or possible bias is
apparent, (or should be) before the process begins. For
example, where the administrator has a personal interest
(pecuniary or otherwise) in the eventual outcome. The
interest could be malign (corruption) or merely
unfortunate coincidence. It also encompasses prior
involvement in the situation where the requirements now
demand an impartial approach. Both of which give rise to
the possibility that outside considerations (irrelevant

factors such as the personal interest or the prior
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knowledge) will be taken into consideration. Thus a less
than partial decision will be reached.

In dealing with administrative procedural error, it
is essential to remember that complete impartiality is
almost impossible to achieve in most cases. It is a
'judicial' concept which is inappropriate to be adopted
here. Thus, consideration will be given to the

'acceptable' or 'legitimate' level of bias within the

process eg. where a department has a stated policy or view

on the matter,and an official of that department is making

a decision on that matter, which may require consideration
of opposing or alternative views.

(2)_Spontaneous partiality. This envisages a

situation where there is no intrinsic partiality at the

start on the part of the administrator, but within the one

-

individual case,'the administratof has demonstrated
partiality. This could be done in a variety of ways: (a)
the use of irrelevant concerns or grounds in reaching the
decision (other than the above category); (b) by the
failure to ascertain and/or to take account of all the
relevant grounds, (although attempts at second-guessing
whether the relevant factor has been considered by
reference to the outcome is a substantive concern).(15)

(3) Not treating like cases as like. This is a

difficult category of procedural error, as the
distinctions between the procedure and substance become

blurred here.(16) The temptation to say case A was
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materially the same as case B, but the outcome was
different, is great, but yet that really amounts to
looking at the merits of the decision. What must be
considered was whether the same procedure was prescribed
for similar cases, and whether the same procedure was
adopted. If not, were there strong enough reasons for this
inconsistency? Thus, if guidelines are publicly announced
for a certain set of circumstances, it would be a
procedural error if those guidelines were not followed. To
allow for the administrative necessity of discretion,
there could be sufficiently strong reasons for them not to
be followed in an individual case, but basically there
should be a certain amount of reliance placed upon

them. (17)

However, to expect a specific outcome from those
guidelines would be substantive. érocedural error can
merely look at the expectation that certain procedures
will be followed as stated, and review is concerned with
the departure from these, without adequate reasons
(questioning the validity of these reasons might be seen
as substantive, but review should be concerned to prevent
frequent departures from stated guidelines.) It can be
safely stated that this is one area where the
intermingling of the two types of error can be clearly

seen.
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(ii) Imperfections in The Consultation Procedure.

The main administrative purpose for consultation is
to provide more information on which the decision-maker
can act. The best decisions will be those taken with all
the facts before them, so that the probability of
unforeseen consequences is reduced. Errors in this area
can be made at the outset, before the consultation process
is under way (Intrinsic error); or it may occur during the
process (Error within the consultation process).

(1) Intrinsic error. This covers situations where no

prior notification is given of the fact that a decision
will be taken until the process is complete. This
encompasses failure to consult parties affected by the
decision, where such consultation might be expected(18).
It may be that there are éases, where the administrator
should inform a party of the on-going process, without
necessariiy consulting the party or seeking his views. It
is also necessary to establish which parties should be
consulted; to decide what the criteria for consultation
should be. The Committee of Ministers thought that parties
whose rights, liberties, or interests were directly and
adversely affected, should have the right to be
consulted(19). The JUSTICE Report came down in favour of
those parties particularly and materially affected(20).
From the foregoing, it would seem that some form of

specific interest is required for this right to be
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bestowed; a general interest would not be enough to make
it a right.

Having determined which parties to consult, the
decision-making body must take all reasonable steps to
notify those persons of their right.(21) The lack of
qualification of this right would mean that the
administrative process could be completely halted if the
decision-maker could not contact one or more of the
affected parties.

(2) Error within the consultation process. Once the

consultation process has been instigated, there a number
of possible procedural errors:

(a) the choice between writtén procedure or orél
procedure;(22)

(b) failure to supply enough (not necessarily all)
relevant information from which the affected parties can
understand all the issues involved, and on which they can
thus base a full reply, if they are requested by the party
to so do;(23)

(c) if not covered by (b) the right to know the
other side's case in full, and to be given the opportunity
to comment on it (including cross-examination in an oral
hearing);(24)

(d) the right to assistance in the preparafion and
presentation of the case (by a friend, a lawyer or other

independent person).(25)
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(iii) Other Procedural Errors

(1)_Failure to give adequate reasons for the decision

when required to do so. There are several reasons why an

explanation of the chosen course of action should be given
by the decision-making body. Without reasons, it is easy
for the affected party to remain disgruntled and to become
convinced that the matter has not been dealt with
properly. It will also allow him to see whether he has
cause to pursue the matter at an appeal level (if this is
an option open to him). Finally, from the administrative
body's own point of view, the necessity of providing a
reasoned decision, means that decision-making is clearer,
and the decisions will be better considered.

Thus the‘giving of reasons, at least on request, is
considered to be important, and therefore failure to do so
must be a procedural error.(26) There is, of course, an
argument that as the reasons will touch on the merits of
the decision,Athen such a failure is a 'substantive'
error. However, as one of the purposes is to ensure that
all factors have been taken into consideration, which is a
procedural matter, then failure to evidénce this, can be
classified as procedural. Afterall, the requirement to
give reasons, does not necessarily mean that they will be
used to evaluate the merits of the decision, but merely to
witness that the decision has been taken properly.

Obviously, like any procedural error, a failure in this
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area may point to the fact that the decision is an
improper one.As a result of this, it follows that the
reasons given must be adequate to understand the basis of
the decision.(27) Resolution (77) 31 also suggested that
in some cases it would also be appropriate to indicate the

remedies available to the affected parties.(28)

(2) Failure to complete the process within a reasonable

time. Delay is obviously a form of procedural error as
it is the process that is being affected by the delay.
Delay is an error as the partiés affected by the possible
decision are left in a state of limbo. Uncertainty and
inconvenience are created by the delay, which may affect
their ability to carry on their business or lives
effectively.

However, the real problem liés in defining what
exactly constitutes delay. What length of time amounts to
a delay? The JUSTICE Report (1971) suggested that in
performing a statutory duty, a period in excess of two
months to complete the process, would constitute a delay,
unless there were exceptional circumstances. If this was
the case, an explanation must be given, and a decision
reached as soon as possible.(29) The Recommendation of the
Committee of Ministers on the other hand, favoured the
more open definition of 'reasonable' time.(30) What was
'reasonable' in the circumstances would depend on a number

of factors such as the urgency of the case (eg the
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granting of a licence was mentioned as meriting swift
attention); or the complexity of the issue. On the whole
the latter approach must be the more realistic one;
although the former is much more laudable, requiring only
exceptional circumstances to justify slow procedure.

Total inactivity on the part of the decision-making
body would also be an error.(31)

Delay can be divided into two main types, categorised
as follows:

(a) Intrinsic delay: a situation where all such cases
are being delayed ie they are all taking the same length
of time to complete, and the delay is to be found within
the entire system as a result of lack of resources,
inefficiency and such like.

| (b) Individual delay in a particular case: a
situation where a case takes 1ongér than normal due to
non-routine delay in the system, such as the loss of a

file etc.
SECTION IV - CONCLUSION

In this introductory chapter the aims and structure
of the thesis have been set out. The overall aim of this
thesis is to evaluate the role of the PCA within the
administrative system.

A large part of the thesis is concerned with

identifying the work the PCA is currently undertaking. To
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place this work in perspective, the PCA's work is compared
with that of the Courts. Thus the final evaluation of his
role is made.

This chapter has alsb addressed the methodology
adopted, and explained how the any anticipated problems
were met. This chapter's other purpose was to examine the
solution to the one major methodological problem in
detail. Thus the content and internal methodology of the
General Catalogue of Procedural Error has been chronicled.

Primarily the catalogue is designed to facilitate the
comparison of the Court Systém with the PCA by presenting
an independent list of possible procedural errors. The
argument against sﬁch the alternative - a direct
comparison - between the two institutions is that the
Courts are performing 'judicial' functions and the PCA is
performing 'administrative' functions. This means that a
common base is lacking, which the General Catalogue
provides. This common base is the universally recognised
errors in the administrative process. It is an attempt to
identify what the redress systems are striving to remedy
regardless of whether they adopt an investigative
technique or an adversarial technique within their
respective domains.

Thus the Catalogue is a working outline devised to
form the guide and framework necessary for one part of
this thesis. Thié must be stressed. It is in no way an

attempt at a definitive list of administrative procedural
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error. This would be well beyond the scope and remit of
this thesis.

Having established the Catalogue, it is necessary to
return to the first task, examining the work of the PCA.
The Catalogue will be returned to in subsequent chapters,
in the consideration of the empirical work of the PCA and
the Courts.

Turning to the work of the PCA it might be helpful to
present some material as to the PCA and his office, and as
to how investigations are conducted before examining the
reported cases handled by the PCA. The next chapter is

_concerned with this background material.
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CHAPTER TWO THE PCA - AN INTRODUCTION

This chapter provides general background iﬁformation
about the office of the PCA. First of all the origins and
the history of the institution will be traced to establish
why the office has developed. Secondly, the aims of the
office will be investigated, from both an external and an
internal viewpoint. The exterﬁal viewpoint being that of
the creators and promoters of the office, and the internal
view is that of the incumbents of the office. Finally, the
mechanics of the office will be described to explain how a
complaint is handled when it is received. The aim of this
chapter is merely to provide a background for the main
thesis, therefore it is by no means a definitive account
of these matters.

-

SECTION 1 THE ORIGINS AND BRIEF HISTORY OF THE OFFICE

It is quite possible to trace the ultimate origins of
the office of the PCA right back to the last century,
although the office itself has only been in existence
since 1967.

The position of the doctrine of the separation of
powers, within the UK's unwritten constitution has made
the’control of the Executive an uncertain area. The
Judiciary have always been reluctant to interfere in

matters which they believe to belong to Parliament; and
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certainly since last century Parliament's importance has
been eclipsed by that of the Executive.

Last century a reasonable balance was maintained.
Many administrative functions were performed by local
government, central government confined itself to the
economy and foreign affairs. Excesses, abuses of power, or
mistakes by the local authorities could be reviewed by the
courts. However, as the new century dawned, central
government began to expand more into domestic affairs,
more of local government functions became centrally
controlled. Towards the later part of the last century,
radical changes took place within the civil service,
equipping it to be able to assume these tasks. Bureaucracy
continued to grow and effect more people directly. The
problems arose when the system produced complaints. Whose
role was it to check the activities of this new form of
Executive?

The courts stopped short, wary of crossing the divide
of the separation of powers, unwilling to be seen entering
the province of the Executive in the review of
administrative decisions, and also unwilling to usurp what
theyisaw as Parliament's function to check any abuses.
Citizens were left with the stark choice, either the
problem was a legal one that the courts would remedy, or
else the remedy lay in the hands of the politicians.

The chance of a political remedy was not much

comfort, when the realities of the situation were
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examined. The citizen needed to interest a M.P. in their
complaint. If no satisfaction was received by the M.P.
from the departhent concerned, he then faced the task of
trying to find a slot in the ever-diminishing

Parliamentary time, in order to take the matter up with

the Minister concerned. To get this far, the problem would

need to be very serious, and probably have wider
implications than the mere personal interests of the
individual concerned. For it is true to say that the
nature of Parliament had also been evolving during this
period, and was now more party political in loyalties, and
subservient to the Government.

So by the mid 20th. Century, the growth of complaints
about administrative abuses, had brought the political
redress system to a crisis pointj; the Judiciary seemed
determined to ignore the problem,’adhere to their
interpretation of how far judicial review could extend,
and neatly bat the problem back to the political.arena.

Thus the short-term origin of the PCA is to be found
in the late 1950s - a period of great turmoil in the field
of British Administration, and thus for administrative
law. As was outlined above, there was a general feeling
that the Courts and the process of judicial review, were
in some way failing to check the administrationj; and the
judicial reply to this was that it was not their function,
but Parliament's to check error within the process of

administrative functions.(1) A number of cases of ‘'unjust’
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treatment of citizens at the hands of Administration had
been brought to the public's attention.(2)

The most notable was the Crichel Down Affair. The
matter in dispute was whether a piece of land,
compulsofily acquired by the Government, should be offered
back to the heirs of the original owners. The whole
episode contained many examples of maladministration. The
claims of Commander Marten, and other local landowners
were overlooked. As a result of this, the full facts were
not before the Minister. A blinkered determination to
continue with the planned course of action was also
detected. It was widely recognised that it was the
persistence and tenacity of Commander Marten which forced
the Minister, Sir Thomas Dugdale, to commission an‘
inquiry, which revealed the sorry muddle.(3)

In the aftermath, the Report.of the Franks Committee
was eagerly awaited. However, its remit only dealt with
statutory tribunals and inquiries, and although the
members of the Committee were aware of the problems in
other areas of administration, and expressed their
concern, their remit prevented them from addressing those
problems.(4) Limited as the report was, nevertheless, its
battlecry of 'openness, fairness & impartiality' was
adopted by lawyers and politicians alike.

At the same time a great deal of interest was being
shown in the ScandinaVian system of ombudsmen - an

independent complaints authority, directly accessible to
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the public. Soon the cries went up for such a scheme to be
adopted in Britain. The Swedish ombudsman was invited over
to this country, to inform the British public of the
nature and purpose of his office - his mission appeared to
meet with a lukewarm response.(5)

JUSTICE(6) took up the cudgels at this point, and
subsequently issued the Whyatt Report(7). This recommended
that an officer, modelled on the Scandinavian ombudsman
should be established; it wished to provide 'a real
Charter for the little man', placing emphasis on the fact
that many citizens would have given up long before in
their struggles with bureaucracy.

It has to be noted that not all academics were in
favour of the introduction of an ombudsman in Britain.
Many believed that only large scale restructuring of the
system of administrative law in this country would aid the
problem - other smaller scale measures were dismissed as
piecemeal - and, some argued dangerous, as the temporary
advantages would mask the need for major reform. Probably,
the most éble of these academics was J.D.B. Mitchell. who
encapsulated the argument in the title of his essay -'The
Ombudsman Fallacy'(8) This will be dealt with more fully
in the concluding chapter.

Opposition was not limited to academics. The Government
procraétinated. There were two interests at work heré, -
the parliamentary backbenchers, who saw the ombudsman as a

threat to their traditional prerogative to act as trouble-
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shooters to the voting public, in matters relating to the
civil service. The second interest was the civil service,

~ though their opposition, if it existed, and was
articulated, has not been so well documented. There were
many suggestions that the civil service had nothing to
fear from such an institution, and that their Scandinavian
counterparts had welcomed the opportunity it presented to
vindicate them in many cases.(9)

The passage of what was to become the Parliamentary
Commissioner Act 1967 was not always smooth. The debates
of the time are illuminating for their discussion of the
perception of the backbencher's role. The history of the
Act has been well-recorded in other sources.(10) Sﬁffice
it to say that the ombudsman concept had metamorphosed
into the PCA concept - gone was the idea of direct access
for the public - instead there wéé to be a M.P. filter
(albeit originally on a trial basis); gone was the wide-
ranging jurisdiction of his investigations, - thé PCA
could only investigate named departments or bodies.(11)
Most importantly, whilst independent of the Executive, the
PCA was, as his iitle;suggested, an officer of Parliament,
modelled on the Comptroller and Auditor General, and the
first incumbent of the office was in fact a former holder
of that office as well.(12)

Sir Edmund Compton had been appointed PCA on 1st.
September, 1966.(13) His duties began on 1st. April, 1967.

His first report on the activities of his office set out
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the process by which he alerted M.P.s to his role.(14) He
also sought to clarify areas of his remit, such as
jurisdiction and maladministration. Gradually, the idea of
publishing anonymous accounts of his investigations was
adopted. If the 1967 Act was the foundation stone, Sir
Edmund Compton completed the foundations of the office,
whilst remaining flexible as to its future development.
Sir Alan Marre, another former civil servant, took over
the mantle in 1971. During his term in office, he emerged
as the role for the PCA today, with the first quarterly
anonymised reports being published. It should be noticed
that this practice (of publishing reports of all the cases
investigated during the quarter) was continued until 1980,
when Sir Cecil Clothier, with the backing of the Seledt
Committee on the PCA, decided that these volumes were
unwieldy, and most certainly unréadable and uninteresting
to the layperson in géneral. (It is also submitted that
lawyers found them hard-going). Sir Cecil decided on
publishing quarterly reports containing selected cases,
which appeared to him or to his staff, to highlight an
important matter, or which illuminated the function of his
office.(15)

The pattern of former civil servants occupying the
office, continued with Sir Idwal Pugh, who replaced Sir
Alan Marre in 1976. New ground was broken by the
appointment in 1979 of Cecil Clothier - a barrister. It

would appear that this was a successful development - it
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was certainly perceived as such by the Select Committee,
and also the PCA office staff as well. Oﬁe of the reasons .
cited for this was that a legally-trained PCA answered the
criticism of the lack of impartial legal advice within the
office.(16) The practice was continued with the
appointment of Anthony Barrowclough in 1985, and during
his ferm in office the general feeling of those closely
involved with the office was that this practice would
~continue. (This proved to be wrong with the appointment of
Sir Anthony's successor at the end of 1989, W.K Reid, a
senior civil servant in the Scottish Home & Health
Department). |

Criticism has also been made of the fact that the
PCA's staff almost entirely consists of seconded civil
servants. The situation continues.(17)

This means that civil servaéts are investigating
other civil servants - yet recent PCAs have defended the
syétem, stating that as a result of their own knowledge of
administration, seconded civil servants are much stermer
critics of their 'colleagues' mistakes, than any outsider
would be. This may well be true, but it also means that a
ciVil servant approach is adopted throughout, and an even
better system of administration is not contemplated as a
result. There is surely an argument for having a more
equal split between seconded civil servants, and other
persons such as lawyers, accountants, and private sector

administrators, thus providing the best of both worlds.
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The PCA's jurisdiction(18) has been the major source
of criticism. Many commentators wish to see it extended.
The JUSTICE Report ‘Our Fettered Ombudsman® listed séveral
prohibited areas which they felt could be opened to the
PCA.(19)

Commercial transactions of a Government department
was one area, as were personnel matters relating to civil
servants. The latter seems to be a strange suggestion -
very few civil ser&ants do not have recourse to their
trade unions or at least their staff associations -
private sector workers do not have récourse to an
ombudémaﬁ so why should civil servants? Successive PCAs
have feared (probably with just cause) that they could
become inundated with requests for intervention, to the
detriment of members of the public. Of course, it is not a
sound argument to>say that mere1§ because the demand might
be great, the opportunity should not be given. However, it
is fair to ask whether this extension of jurisdiction
would serve to further the role of the PCA. It is
submitted that it would not for the following feasons.

Disputes between civil servants and their superiérs
relate to the relationship between master and servant, and
therefore belong in the remit of employment law. There
must be few cases that involve 'maladministration' as it
is understood. Even if there are such cases, it is
possible that they could be caught by the provisions of

the Act, particularly if they raised wider issues.
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Finally, if there is a need for an independent
investigation, surely it would be better to set up a
separate ombudsman system for this purpose. This proposal
has been mooted to deal with problems arising within the
armed forces. (Another area excluded from the PCA's
jurisdiction).

The PCA's jurisdiction has been extended twice since
1967, first of all in 1981(20) with the iﬁclusion of
consular affairs, and secondly in 1987(21) with the
inclusion of a number of quangos. All were relatively non-
controversial extensions of his jurisdiction. It is a fair
comment that unless the PCA, and the Select Committee are
in favour of such an extension, it is unlikely to succeed.
The PCA does push the interpretation of his jurisdiction
in the background. For instance, there has been a long-
running saga of line-drawing with the Lord Chancellor's
Department as between the department's judicial (non-PCA)
functions, and its administrative (PCA) functions.The
PCA's office felt that the processing of cases before they
reach the stage of the actual court hearing comes within
the PCA's remit, the LCD denied his jurisdiction here,
and stated that this was a judicial process. The argument
appeared to have reached stalemate.(22) Then in early
1990, the new Lord Chancellor, Lord Mackay announced that
this area would now be open to the PCA's jurisdiction. It
would appear that it took a 'new broom' to break the

deadlock.

- 45 -



However, it is submitted that the view that the
extension of his jurisdiction is the way forward for the
" PCA are misconceived. It will be argued in the following
section that the extension of jurisdiction is worthless,
until the PCA makes full use of his existing powers. These
powers are not those concerning his jurisdiction, but his

definition of 'injustice and maladministration'

Section II AIMS OF THE OFFICE OF THE PCA

As has been previously stated, the aims of the PCA
system as introduced by the 1967 Act, weré somewhat
different from the ombudsman principles mooted before the
enactment. It is proposed only to outline the aims of the
PCA system, as it is the basis of this study.

The aim of the PCA system is clearly stated as
follows: to investigate 'injustice caused by
maladministration by a government department', within
certain restrictions set out by the 1967 Act. The PCA can
only investigate cases referred to him by a M.P.;(23) he
can only investigate cases referred to an M.P. within 12
months’of the complainant becoming aware of the matter,
unless the PCA believes that the éituation warrants the
use of his discretionary powers in this area(24); he

cannot investigate a matter for which the complainant has

- 46 -



a legal remedy, again subject to his discretionary
powers(25). The remedy can be by means of a tribunal, or
an appeal to the courfs, it can also mean judiciél reviev.
The PCA's use of discretion will depend on the
circumstances of the case, particularly in relation to the
complainant. If the complainant is unlikely to be able to
afford recourse to such remedies as judicial review, then
the PCA may take up the investigation.(26)

As we have seen the first major test is whether the
department complained of, is within the PCA's
jurisdiction.(27) If it is outwith the list, the complaint
is returned to the M.P. with a letter of explanation. In
fact, this is the procedure adopted in most of the cases
of rejection outlined above.

The PCA is also not allowed to investigate a
discretionary decision taken in the absence of
maladministration.(28) This was a major cause of
complainant during the various stages of debate on the
Bill.(29) Many peogie expressed the view that the need for
the power to question arbitrary decisions went to the root
of the ombudsman principle. The suggestion is that such
powers would allow the PCA to question arbitrary and
manifestly unfair decisions, taken in the appropriate
administrative manner - ie to look to the merits of the
decision, and become a sort of administrative appeal
court.(30) It would seem that another desire was being

articulated, that of the need for an administrative appeal
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court. It is still being articulated, as the PCA is kept
busy either by rejecting complaints openly seeking him to
perform such a role, or else rejecting spurious complaints
about alleged procedural defects in the administrative
process.

However, the definition does not precludé
discretionary decisions being investigated if they are the
product of maladministration. This leads to the question -
what is maladministration? For if maladministration covers
the fact that the decision is‘pefverse, than there is no
problem. However, the concept of maladministration means
many things to many minds. The trend of evasiveness in
this area originated with Richard Crossman, when he spoke
of its definition in the House of Commons:

"... We might have made an attempt....

to define, by catalogue, all of the

qualities which makerup maladministration,

which might count for maladministration by a

civil servant. It would be a wonderful -

exercise - 'bias, neglect, inattention,

delay, incompetence, inaptitude,‘perversity,

turpitude, arbitrariness and so on. It would

be aklong and interesting list." (31)
Already arbitrariness and perversity are mentioned. It may
be true to say that early PCAs were cautious in this
area.(32) It is also true that from an early point, there

was a suggestion that maladministration could be more
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loosely interpreted than had at first been thought. The
Select Committee on the PCA, always ready to see wider
horizons for their charge, first mooted this idea in
1967/68. Here the members introduced the concept of the
'Bad decision'. The Committee suggested that if the PCA
found " a decision which, judged by its effect upon the
aggrieved person appears to him to be thoroughly bad in
quality, he might infer from the quality of the decision
itself that there had been an element of maladministration
in the taking of it and ask for its review.'"(33) They
later urged him to use this power in 'borderline cases
where in his judgment clearly wrong decisions had been
taken."(34)

Geoffrey Marshall was one, if not the first,
commentator to see the potential for interpretation that
'maladministration' offered. His 1973 article raised many
points about the concepts of maladministration and
injustice and whether the two could be separated; as well
as questioning whether the PCA was in fact limited to
reviewing procedural error.(35) |

Sir Cecil Clothier has stated that he sees

" any departure from what the average

maladministratiqﬁ as
reasonable man Q;uld regard as fair, courteous, efficient
and prompt administration.'"(36) This is perhaps somewhat
less challenging than some of the above sentiments, but

'fair' covers a multitude of sins - and a perverse

decision could not be described as fair.
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Anyway procedural errors can be difficult to
delineate from substantive errors, a system which allows a
perverse, or at least an inéppropriate decision to be
taken, could not easily be described as procedurally
sound, even if the error is not obvious. A decision-maker
may be incompetent, in that he lacks the imagination to
envisage the effects of his decision, surely a system with
an ineffective decision-makgr is procedurally flawed, at
least in the one instance. There is a counter-argument to
this which suggests that the merits of the case are being
considered in the study of the effect of the decision, but
certainly in relation to the PCA this is inevitable, as
his remit demands that there be 'injustice' stemming from
the 'maladministration' - thus at the same point the
merits of the case must be studied to identify the
injustice, or lack of it. For the PCA has been known to
declare that there has been maladministration, but no
injustice has been suffered by the complainant as a
result.(37)

With reference to the above, it is submitted that
JUSTICE's suggested formula set out in their 1977 Report,

'Our Fettered Ombudsman' is a mere tautology.(38)
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SECTION III THE OFFICE IN ACTION - THE PROGRESS OF A
COMPLAINT.

The complaint should arrive in the PCA's office frbm
a Member of Parliament. If it has come direct from the
complainant, the office will forward it to the
complainant's constituency M.P., enquiring as to whether
he wishes to refer the complaint back to the PCA.(39) On
arrival the complaint is sifted by the Screening Unit. If
the complaint is not sufficiently detailed, it will be
referred back to the M.P. for further information, this
will usually be accompanied by an indication of its prima
facie chance of success. At the Screening Unit the
complaint has to pass the jurisdictional, time limit, and
other tests, before proceeding. If the complaint fails one
of these tests, and the PCA decidés not to exercise his
discretion on these points, (if available), then the
complaint is returned to the referring M.P. with a
covering letter, explaining reasons for its rejection.(40)
If the complaint is accepted for investigation, a letter
is sent to referring M.P. also, telling him of this
decision. Both types of letter will be drafted by the
Screening Unit, and forwarded via the Deputy Commissioner,
to the PCA himself for approval and signature. If the
complaint is accepted, a statement of complaint is
prepared by the Screening Unit. This will contain the

salient points of the complaint, the M.P.'s letter, and
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any enclosed material.

From the Screening Unit, the complaint is passed to
one of the Investigation Units. In 1988, there were three
investigation units, headed by a director.(41) Under the
director is the principal officer (Grade 7 on the civil
service scale)'and under him are three investigating
officers (Higher Executive Officers on the Civil Service
Scale).(42) The three investigation units are divided
between subject area/departments, in the following manner:
firstly, matters relating to the D.H.S.S. (as it was);
secondly, those pertaining to the Inland Revenue and
Customs & Excisej; and lastly, a more 'generalist' unit,
which will deal with such departments as the Home Office
(prisons and immigration matters in the main); Department
of the Environment (mainly planning appeals), the
Department of Employment, and the,Manpower Services
Commission [M.S.C]

The investigation process is started by a copy of the
complaint being sent to the Permanent Secretary of the
relevant department.(43) Quite often, this will be this
official's first notice of the matter in hand, and he/she
will be willing to accept their department's
responsibility and discuss remedies with the PCA. However,
the PCA's investigation does not stop this point.
Obviously, this is to ensure that there is no undetected
maladministration in the events surrounding the complaint.

The investigating unit will then call for the
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departmental papers relating to the case. They will also
take statements from those involved. If there is
conflicting evidence from the department as per the
complainant's account, the investigating officers will
interview the complainant, and put the department's case
to him for his comments.

In relation to obtaining papers, the PCA has wide
statutory powers, and benefits from the fact that public
interest immunity cannot be claimed by the department.(44)
The only papers that the PCA might have difficulty in
obtaining are Cabinet papers.(45) The PCA is also
empowered to receive evidence on oath from witnesses, and
compel them to give such evidence. However, these are
rarely used as the PCA prefers to keep matters informal,
and pursue an inquisitorial investigation.(46) At this
point, a draft report wiil be fofﬁed. This is filtered up
through the hierarchy to the PCA. It has been the stated
policy of successive PCAe to be involved personally in all
cases, the PCA will read and review all cases wherever
possible.(47) |

There is an established practice to send the final
draft of the report to the Permanent Secretary of the
department concerned.(48) He/she will ascertain that the
facts are correct as far as the department's account is
concerned, and they have the opportunity to comment on the
balance of the report. It is also the first time that the

Permanent Secretary will have knowledge of what remedy is

- 53 -



being suggested as appropriate in the case, and he/she can
comment on this. It has been seen that the department may
present the PCA with acceptable reasons as to why this
remedy is inappropriate, and the PCA may modify his
recommendations accordingly. This also means that when the
report is published and sent to the referring M.P., the
PCA is able to record whether or not the department ﬁas
accepted his proposed remedy. The report is sent only to
the M.P. involved, not to the cémplainant, although, the
office does include a copy, which the M.P. can pass onto
the complainant, if he so desires.

The lack of involvement of the‘complainant in the
process will have been noted by now. The 1967 Act makes no
provision for the complainant to be an active participant
in the investigation process, in that there is no
requirement for the PCA to check that all the information
the complainant wishes has been placed before him. The
retort to this point, is that if the PCA or his staff feel
that there is a need to seek further information from the
complainant, then they will do so. However, for an
organisation that sets great store by their belief that
many complainants are satisfied by the chance to air their
grievances to an independent system, it would surely be
open to them to adopt a procedure whereby the M.P. is
requested to verify that the complainant has fully stated
their case - it is afterall possible that the complainant

has only outlined the major points of their problem to the
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M.P.. As has been suggested, this may produce superfluous
points, but surely, the office is capable.of sifting this
out. It is a small gesture, but may well make the
complainant feel less abandoned. (49)

An even more glaring omission is the fact that a draft
copy of the final report is sent ﬁo the department
concerned, but not to the complainant. There appears to be
no clear statutory requirement for this to be done.
Therefore, there is no reason why the practice of sending
the complainant a draft copy (via the referring M.P., if
necessary) should not be adopted; certainly if the Select
Committee were to approve such a development, there could
be little objection, as the PCA is given.leave to conduct
his investigations as he sees fit.

The office is reluctant to adopt such a procedure.
There are a number of reasons givéen for this reluctance.
The first being that the complainant is criticised very
rarely in the report, whereas the departments are
frequently criticised, and thus the complainant needs no
opportunity to defend himself. If a report does not uphold
the complaint, Sir Anthony Barrowclough for one, did not
feel that it was part of his job to be critical of the
complainant. Only if it is felt that the complaint was
'trumped up' will the PCA be moved to criticize the
complainant. In such a case, it is probable that the
complainant would be send a copy of the report for

reference, though his comments might not be sought.(SO) In
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many cases, however, the PCA may be 