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Summary

In the introduction, the importance of the subject and
the 1reasons for investigating it further are given. I have
also mentioned the various Greek sources which have been
used. The first chapter contains evidence from Homer and
Hesiod which indicates that will-making in a very
rudimentary oral form was not unknown in seventh-century
Greece. In the second chapter, I have 1looked at Solon’'s
law of testament, introduced in 594/3, which permitted a
man to adopt someone by will. The third chapter consists
of a discussion of the evidence from Sophocles, Euripides
and Aristophanes concerning testaments, which suggests
that in the fifth century, Athenians were often writing
their wills as opposed to just making oral dispositions of
property, and that these documents had various functions.
Chapter 4 looks at the changes made to Solon’s law by the
Thirty Tyrants in 404/3. In Chapter 5, the legal
competence to make a will is considered, particularly with
reference to the <clauses of exception in Solon’s law,
although this question is also examined with reference to

a person’'s citizenship status. The longest chapter is the

sixth one, which treats of the purpose of the testament.
The evidence discussed here indicates that the Athenian
will had a much wider scope than has often been thought.
Chapter 7 concerns the formalities involved in witnessing
a will, the means of ensuring that a testament was kept
safe and vitiating the document.. I have also discussed

whether or not a will had to be written.



It seems as if there were no strict legal rules about
these things, but that they were left to the testator’s
discretion. The final chapter concerns the arguments of
the Attic orators when questioning a will’s authenticity,
and concludes that in the fourth century, arguments on
grounds of forgery were probably used more widely in the
courts than those based on capacity. In the conclusion, I
have looked at the question of the chronology of the
Athenian will, and have defended my results, which suggest
that during the period wunder consideration, even though
certain functions of the will were probably more prevalent
in some centuries than in others, its fundamental purpose
was the care of the oiukos . Appendix 1 sets out the
evidence concerning the relative positions of Nicanor and
Nicomachus in the household of Aristotle, and Appendix 2

discusses the dating of the two fourth-century wills.



Introduction.

In the society of ancient Athens, the care of
one’s ;’:.u,os and immediate family was of paramount
importance. By means of his last will and testament, a
man could assure himself that his last wishes in this
respect would be carried out, unless, of course, the
document was questioned or fell into dishonest hands. 1In
ancient Athens, the will was still very much in its
infancy, and there were no restrictions concerning
details such as the manner in which the document was
worded and so on; something which became more prevalent
in Roman times. It is because Roman concepts of law were
more closely defined that I have deliberately not applied
them to Greek 1law, a thing which has been done often in
the past, most notably by German scholars. In addition,
the study of the testament sometimes provides an insight
into the private and personal 1life of the testator,
because 1in a man’s will, one can see where his priorities
lie, and thus catch a glimpse of the side of a man’'s
character which might not have been displayed to his male

contemporaries.

Despite the importance of the subject, there has been

no full-length study of it in English, and the most
recent study of the Greek will in general was written in
German in 1909 (1). However, there are various articles
concerning certain aspects of individual wills, in
addition to the relevant chapters in text books of Greek
law, and these have been of great value, even though I do

not necessarily agree with all of the opinions expressed

(2).



The ancient sources for the study of the Athenian
will are fairly plentiful, and it is fortunate that part
of the text of Solon’s testamentary law is extant.

For the most part, I have relied upon the speeches of
the Greek orators, particularly Isaeus and Demosthenes;
there 1is also some information in Lysias, Hyperides,
Aeschines and Andocides. Admittedly, no law-court speech
is above suspicion, and Isaeus, my major source, has been
particularly accused of dishonesty and much maligned,
most notably by Sir William Wyse. However, I think that
it must be borne in mind that any law-court speech will
have a bias in favour of the person for whom it was
written, and there will be an attempt to distort facts in
order to strengthen one’s client’s case. That Isaeus was
particularly skilled at this (3) does not make him an
unreliable source, but merely indicates that he was a
good lawyer. However, despite this natural bias, Isaeus
may have been able to distort the facts of a case, but it
is very improbable that he could distort a law or custom
with which the jury was familiar (4).

I have supplemented this evidence with information

from Diogenes Laertius concerning the wills of certain

philosophers. Most of this information, with the
exception of the will of Plato, concerns the
post-classical period. For the most part, ° I have relied
heavily on his verbatim quotations of the wills. This is
because, in the one case where his text differs greatly
from the Arabic translation, it seems very likely that
the Greek version is correct, because in some points, the

other is wrong in law (5). Therefore, even though



Diogenes Laertius is only as reliable as the source he is
using, as far as the testaments of the philosophers are
concerned, it seems as if his source transmitted the
texts accurately.

I have also referred to the dramatists. Tragic drama
has its problems as a potential source, the main one
being that of anachronism . However, I do not think that
this 1is a good enough reason for completely disregarding
this evidence (6). Comedy poses different problems, such
as the fact that one has to try and distinguish what
might be regarded as literally true and what is a joke.

The opening chapter is a discussion from Homer and
Hesiod. This is not of any direct bearing on Athenian
law, but, in the absence of any evidence from Athens at
this early stage, it is Qf some use 1in attempting to
ascertain what might have ©been the case before Solon’s
law of testament.

In addition, I have also made use of Plutarch, Lives,

Dionysius of Halicarnassus, Critical Essays,
Ps. -Aristotle, Athenaion Politeia and Xenophon, Hellenica.
As far as legal Dboundaries are concerned, I have

limitfed my discussion to cases which fell within the

jurisdiction of Athenian law, and have not taken into
account any information which can Dbe found in various
inscriptions and papyri concerning wills outwith Attica.
There are two exceptions to this, namely the testaments
of Conon and Aristotle, and I have given my reasons for
including these in my discussion of them.

Unless otherwise stated, all three-figure dates are



Notes

1. Bruck, Schenkung.

2. These shall be referred to and discussed in the
sections of my thesis to which they are relevant.

3. Dionysius of Halicarnassus, De Isaeo, 4, 14.

4. It could be objected that there is an example of a
possible distortion of the law in Is. vi, 28.
However, this is a reference to the Solonian law of
testament which specifically forbids a man with
legitimate sons to make a will ([Dem. ] xlvi, 14), and
this clause was probably only taken to refer to
testamentary adoption. Therefore, even though this is
not true in fact , since men with children did make
wills , it is in accordance with the text of Solon’s
testamentary law.

5. This is the will of Aristotle, and the differences
between the Arabic and Greek versions of the document
are discussed in Chapter 6, Function.

6. cf. Lacey, Family, p.10.



Chapter 1

Wills in Homer and Hesiod

The word Swﬁﬁwq and its verb Suxf97ﬂg- do not occur
in either Homer or Hesiod. The verb §fwpe is  found, but
it generally refers to gifts as opposed to bequests. Any
aspects of inheritance which might have some bearing on
the subject of wills shall also be discussed. Since
Homer is regarded as being the earlier poet of the two, I
shall begin with Homer (1).

The authorship of the lliad and the Qdyssey 1is
disputed. The two great epics are attributed to Homer,
but it is not known whether they were composed by one
inspired genius or in parts by several bards. Their date
and place of composition 1is uncertain, although it 1is
generally believed that they were composed about 700BC
somewhere off the Greek mainland (2). It 1is ©probable

that the poems were at first composed by an illiterate

bard or bards and written down later. This matter 1is
also open to conjecture (3). Therefore, the customs
twose of

mentioned in the works are probably not onlyk the period

in which they are set, but also those of the period in
which they were written. Furthermore, since the place of
composition 1is wuncertain, it is very likely that these

customs were not indicative of the practices of just one

location but several.



The first reference to inheritance is in the second
book of the lliad, when the previous owners of

Agamemnon’s staff are mentioned:
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(Hom. 11. ii, 102-108) I
Here, two different verbs are used to describe the giving
of property, namely &§(6Wu. and aefrw . The former is used
with reference to the giving of the staff by gods and a
demi god, and because these givers were immortals and
could not leave legacies as such, §ldwuc refers to a gift
as opposed to a Dbequest. On the other hand, Aeifw is

first used in conjunction with &ﬁ%nwvand refers to the

giving of the staff by mortals, which suggests that it

indicates a Dbequest as opposed to a gift *inter
vivos" (4). The text does not make it clear whether an oral
or a written bequest is referred to here. There are only

two references to writing in the Homeric epics.



In the first, the Achaean warriors "make their mark" on
lot tokens to decide who is to fight Hector (5). This
suggests that they are illiterate. The second occurs 1in
the tale of Bellerophon which relies on the transmission

of a message written on "folded tablets":

népev §% ye 67’,1;(1& 71.@)1},0:)

) /
1plyas  &v Mivake wruerd  Qupd Bapx  momrk, ...

(Hom. l1l. vi, 168-169)

This passage has been quoted to support the hypothesis
that Homeric society was not completely illiterate.
However, Jeffery suggests that the Bellerophon story’s
origin is not Greek but Lycian, and, since the message 1is
"an integral part of the story any later teller would
continue to repeat the traditional detail of the baneful
signs without having any first hand knowledge of the
thing itself" (7). This suggestion is compatible with
the other evidence from Homer concerning writing, since
this is limited to the mention of an illiterate’s mark.

Therefore, since Homeric society very probably was

illiterate, Mcnmw refers »to an oral as opposed to a
written  bequest. The  verb &vkéee.v indicates the
significance of the bequest; the staff was a symbol of
regal authority, and the giving of it denoted the handing

over of the kingdom to another.
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It would have been necessary for the giver to specify
whom he wished to receive the sceptre, since if this was
not done, the succession probably would have been settled
by force. 1In this case, Mlmw is best interpreted as a
bequest to take place after the death of the giver, since
if a king were to leave a man with authority over his
kingdom before leaving on a long journey, he might return
to find a usurper on the throne, and would have to use
force to regain it (8). ©Norton says of this series of
bequests:

"That this is not simple hereditary succession would seem
to be evident from the fact that Atreus who had sons,
left it to his brother, Thyestes, and Thyestes who also
had sons, left it to his nephew, Agamemnon. The simple
narrative reads as if the men in question had a right to
dispose of it as they‘wished and did so" (9).

However, Norton fails to recognize the fact that these
bequests refer to the transferral of power as opposed to
just property. The staff of regal authority could have
been passed from Atreus to Thyestes because Agamemnon had
not yet reached the age when he would be strong enough to

rule, and this could be why Thyestes left the staff to

Agamemnon rather than to his sons. In addition, he may
have thought that Agamemnon, because of his military
ability, would ‘have been more able to maintain his
ascendancy through might, since in Homeric society, the
strength of a ruler or his sons was of paramount

importance (10).
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Therefore, the fact that the staff was passed from one
person to another despite the fact that the givers had
sons does not indicate that a man ﬁad the right to
dispose of his property as he wished.

This separation between the Homeric king’s authority

and his ©private possessions is indicated in the
conference at the beginning of the Odyssey. Here, 1in

reply to Antinous’ wish that Telemachus will not become
king of Ithaca, Telemachus asks if it is possible for him
to keep Odysseus’ private property, and this request 1is
acceded to by Eurymachus, another of Penelopeé suitors
(11):

“

T7Aé,,¢ec)(; ;; Tou TaiTu fdeSv év  yobve6L kelTw:

§s s év -’cpr-e':ﬂ-xg ’,Za-(x.y ,&xsnuvfgea Ayuiy

7/ N / -~
77 feou T §’ adros éxors kel SSpMmel  soTetv  dviesos.

(Hom. 0Od. i, 400-402)

This passage 1indicates that a prince could expect to
inherit his father’'s private property which would not be
acquired by the next king if the prince himself did not

ascend to the throne. On the other hand, if there were

persons who were strong enough to overthrow his kingly
authority, he might not necessarily inherit his kingdom.
Therefore, it was to the advantage of a young prince if
the throne was given to a trustworthy person, since this
would lessen the 1likelihood of assassination and civil

strife.
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There is further evidence in the lliad and the

Odyssey that the son of a king did not necessarily
succeed to his father’s position as ruler.

When Aeneas challenges Achilles, Achilles taunts him
with trying to curry favour with Priam in the hope that

Priam will abdicate in his favour:

~ 4
.~ . 7 Se{ Yé 0'“,“35 é,u.cu PAX €6x6bnc V'ul/)/él.
inmépevov Tpaeserv viferv LmaoSiuoss
- - 7 PN » > )y 2 s
Tipys THs  lpiduou; xTip el kev epm’ Gfevapi fys,
/o .
ov To. TODVEKs ye Tpiapos 7é/oeas & xyepr 97’6eu

rd -
elelv  yip of mulles, & & Yunedos oBS’ decifpwv.

(Hom. 1l1. xx, 179-183)

This quotation suggests that it was possible for a king
to abdicate 1in favour of someone else even if, like
Priam, he had adult sons. It is not made clear how this
could be done, whether by solemn public declaration or in
private. The word é/y.rr65os implies that Priam would only
abdicate if he were to become physically unfit,

and o’tes{:fpuv indicates that it is Achilles’ opinion that

Priam would only abdicate in favour of Aeneas if he were
out of his senses. The latter is also apparent in

Achilles’ sarcastic tone.
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That such a happening would not have been considered by
Priam’s sons is indicated by the fact that Hector assumes
that kingly power will be passed through him to his sons
(12). Furthermore, since Priam’'s sons have come of age
and there are a great number of them, it is probable‘ that
even if Priam were to abdicate in favour of Aeneas, they
would prevent him from coming to the throne by means of
force.

Owing to the fact that legal concepts in the Homeric
period were less developed than those in Athens at the
time of the orators, the question of wvalidity with
reference to the bequest of a kingdom does not apply,
since legal power rested with the king, not with a court
of law, and the only manner in which the bequest would be
upheld or invalidated would be by use of force, not
equity.

Odysseus’ conversation in the wunderworld with his
mother, Anticleia, suggests what might have happened when

a ruler was absent from his kingdom for a long time:

Pd
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(Hom. QOd. xi, 174-187)

Here, the words ;ié..-ka-’aﬂvéb suggest that the onus of
keeping Odysseus’ estate intact rests wupon Penelope,
which implies also that her future husband would alsro
rule Ithaca. Finley states that the situation had arisen
because the nobles of Ithaca "were agreed that the house

of Odysseus was to be dethroned. Along with the rule,

his successor was also to take his wife, his widow as

many thought.
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On this point, they were terribly insistent and it may be
suggested that their reasoning was this/ that by
Penelope’s receiving the suitor of her choice into the
bed of Odysseus, some shadow of legitimacy, however dim
and fictitious, would be thrown over the new king" (13).
Finley does not make it clear whether he thinks that
Penelope’s new husband would also be the heir to
Odysseus’ private property in addition to ruling his
kingdom. However, one of +the suitors conceded that
Telemachus could keep his father’'s private property in
the event of his mother marrying again (14). The fact
that Telemachus had to ask 1f he could retain his
position as head of the olkos seems to suggest that this
was not guaranteed to him, and implies that 1f the
successful suitor were to employ enough force, Telemachus
could also be ousted from this position. On the other
hand, it is also possible that Telemachus’ request is an
example of him employing some of his father’s guile to
gain sympathy from the onlookers in the assembly. In
addition, the words esv §'ov ... wurovéc indicate that

despite the competition from the suitors, Telemachus is

regarded as the heir to the throne and is treated
accordingly.

Another matter arising from Odysseus’ conversation
with Anticleia is the position of Laertes, Odysseus’
father. Finley assumes that Laertes retired bécause he

was no longer strong enough to rule his kingdom (15).
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If this was so, it is not clear in the poems whether he
formally bequeathed his kingdom to Odysseus or whether
the situation had evolved gradually in that Odysseus had
slowiy taken over the responsibility of ruling Ithaca.
Another possiblility is that Laertes’ absence from the
running of the kingdom is because his presence "would not
suit the plot of the Odyssey amd his withdrawal is at
least 1likely to be a matter of artistic convenience as
well as a reflection of actual usage." Calhoun then adds
that there are examples of aged kings, such as Peleus,
Idomeneus, Priam and Nestor (16). In addition, even
though he is o0ld and weak, Peleus is still king (17).
However, when he is in the wunderworld, Achilles asks
whether his father is still in a position of power, since
he no longer has a son to protect him (18). Priam,
although o0l1d, 1is still the Trojan king, and Nestor,
despite his age, sailed to Troy, where he was of moral
support to the Achaean army, and returned to rule his
kingdom when the war was over. Laertes is the only king
whob is depicted in Homer’'s epics as having retired from
public life. Therefore, it seems very probable ‘that his

retirement is for dramatic reasons, since if he were in

power, the tale of Odysseus’ homecoming and the sub-plot

of the suitors would not be effective.
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Therefore, as far as a kingdom was concerned, there
was a distinct separation between a man’s right to
inherit his father’'s regal authority and his private
property. It seems as i1f he was formally entitled to
inherit the latter, but his right to the kingdom was not
unassailable, and could be given to someone else by means
of an oral disposition.

That it was possible for a man to give his son part
of his property before death is indicated by the
reference to the fact that Peleus had given Achilles. his

own armour to take with him to Troy:

- 3 s’ azl/ﬂag 6§ Twidl 5/17'u6‘€
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(Hom. Il. xvii, 196-197) (3 refers to Peleus).

Norton states that this passage "might be regarded as a
' donatio mortis causa’," but the fact that such a
committal is mentioned seems to be an indication that the
son was not necessarily a universal heir to his father’s
property (19).The view that the gifts were a "donatio

mortis causa" could arise from the interpretation

/ . ,

of fvwﬁ as meaning "because he was going to die soon",
7/

which would be equivalent to &ﬂ‘“wv in lliad, ii,
106. However, Peleus’ wife, Thetis, refers to him as
being weighed down with years.

[4 ~ N ’ .. -
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(Hom. 11. xviii, 434-435)
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Since she makes this statement shortly after the death of
Patroclus, and Peleus had given Achilles his armour ten
years previously, it seems very unlikely that this was a
"donatio mortis causa". It is also possible that Peleus'’
gifts to Achilles are mentioned because they were gifts
_ to Peleus from the gods.

There is also some evidence which is contrary to
Norton’s suggestion that the bequest of armour to
Achilles indicates that a son was not necessarily his
father’s universal heir.

Achilles implies that if he had not chosen to come
to Troy and die an early death, he would have inherited

his father’'s property:

3
/ /
Evia 54 pMoL IucuM 70 AAS v érrecsuro 9’0,‘4.3.; &77’;«-1,0
N » 2 e -~ »
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4 £ N ) —
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(Hom. Il. ix, 398-400)
4 .
Here, the word gr+hdél seems to refer to Peleus’ private

property as opposed to his kingdom. However, the fact

that he also would have married, (7fuwf¢... deocTiv ),
suggests that he would probably succeed to the throne as

well, since if he had a family, the ;ine to the throne

would be secure.
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The importance of producing a son to succeed one in
kingship is also indicated when Hector expresses the wish
that his son rule the Trojans "with might" (20). Finley
rightly states that the Homeric kings ‘"were personally
interested in pushing their family parallel to a point
at which their sons could automatically follow them on
the throne as they succeeded them in the gikos" (21).
Therefore, if Achilles failed to marry, he would not be
ensuring the future rule of the kingdom by his immediate
family. Furthermore, Achilles himself regrets the fact
that he 1is doomed +to an early death, since Peleus will

not have anyone from his family to succeed to the throne:

2 i d ~ \ - -

AN e kwl TS 97145— Becs wawdy, 6rre o0& o3 7o
ot 06 ¢ 1 Yy 1

Ktowy &Y péywpoLee }'ov7 Yévero pecovrwy,
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an' Fow meife Tékey rruvuu{,oaow

(Hom. Il.xxiv, 538-540)

Here Achilles seems to take it for granted that if he had
stayed at home and chosen a long uneventful 1life as
opposed to a short heroic one, he would have inherited

his father’s kingdom. However, this would have depended

on whether Achilles would have been able to establish and
maintain his ascendancy by might. Therefore, it seems as
if Achilles assumed that if he had not gone to Troy, he
would have inherited both his father’s kingdom and his

personal property.
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There is also a passage in the Odyssey in which one
of Penelope’s suitors states that Telemachus’ property
will be divided if he dies when sailing to seek news of
his father:

.
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(Hom. od. ii, 332-336)
Here, the house, otw{a , of Telemachus is to be treated
differently from his other property,nrfu&r&. The latter
is to be divided amongst all the suitors (dwswipefdu ),
whereas his oitkin is to be given to the one who marries
his mother (olkia....oerulo. ), and will presumably be the
marital home. This suggests that if Telemachus lives,
the successful suitor will not receive this property (22).
In addition, when Odysseus, disguised as a Dbeggar,

is telling a sorry tale to Eumaeus, he states that he is

the son of a Cretan and his concubine, and that when his
father died, his legitimate sons only gave him a dwelling

place and a few gifts:
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(Hom. Qd. xiv, 208-210)

This quotation indicates that the legitimate sons of a
man had the right to become wuniversal heirs of his
property which they divided amongst themselves, and that
they were also free to give some of it to their father’'s
illegitimate offspring if they so wished. This suggests
that a bastard son probably did not have the right to
inherit his father’s property if there were legitimate
male offspring.

There 1s an indication concerning what might have
happened if a man only had legitimate female children and
a bastard son. Menelaus had a daughter, Hermione, by his
wife, Helen, and, when it became evident that she was
unable to bear him more children, he had a son by a slave

girl (23). The son’s name, Megapenthes, indicates that

the situation caused Menelaus great sorrow. Hermione was
sent away in marriage to Achilles’ son who was king of
the Myrmidons, so it seems as if Megapenthes was to be

the heir to both his father’'s otkos and kingdom.
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Therefore, since it seems as if Achilles, Telemachus
and Megapenthes were to become heirs to their respective
father’s property, and it 1is not mentioned that anyone
except the Cretan’'s legitimate sons inherited his
property, Norton’s view that a son "was not necessarily
the universal heir +to his father’'s property" is not
correct.

In addition to the giving of property "inter vivos",
there 1is also an example of a bequest being made in event
of death. This occurs when Telemachus 1is «referring to

the gifts which were given to him by Menelaus:
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(Hom. 0Od4. =xvii, 78-83)

At this point in the poem, Peiraeus has just offered to

take the gifts which Menelaus and Helen have given
Telemachus. These gifts consist of a silver mixing bowl,

a two handled cup and a richly embroidered robe (24).

"
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Telemachus’ reply is to state who they are to belong to
if he dies while fighting the suitors. His statement
concerning this property begins with a conditional
clause,ey Kev.. dLgwvToc , which indicates that this is
not a gift "inter vivos", since it is only to take place
in event of death. The recipient of the bequest is to be
either éﬁreaus (x0Tov... 6¢) or one of the bystanders
(reva  TAVEE ), namely Mentor, Antiphus and Halisthernes

in addition to Telemachus’ guest, Theoclymenus (25).

Bruck cites this bequest as a typical example of the

Roman form of bequest, "mortis causa donatio imminente
periculo" (26). However, it is mistaken to apply Roman
legal concepts to Greek -examples, since Greek law,

particularly at this very -early period, was not as
regulated as Roman law. Bruck also states that these
gifté acted as a sort of deposit, which, if Telemachus
were to die, Peiraeus could keep (27). This is not so,
because the words Twe rovde indicate that it was not
necessarily Peiraeus who was to receive the goods in the
event of Telemachus’ death, but it could be one of the
other men who were with Telemachus at the time the

bequest was made.

De Ste Croix states that this bequest is an example
of a man having a free «right to dispose of naqu+

than %run«,’m (28).
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However, the words mrplis mivT™ §dewvra suggest that
the reason why Telemachus does not dispose of his nump@¢
is not necessarily because he does not have the right to
do so, but because his mother's suitors will divide it
amongst themselves if he is killed (29). Therefore, even
if he did bequeath it, the bequest could not be carried
out.

Therefore, Odyssey, xvii, 78-83 is an example of an
oral will, in which property is disposed of in the event
of death. Since his father's kingdom will be given to
his mother's successful suitor, and his marpda will be
divided amongst all of them, Telemachus is in effect
disposing of all the property which he is able to give
away. This passage indicates that such a bequest was
permissible in Homeric times.

Further evidence concerning wills in Homeric times
can be found when Penelope recounts to her suitors the

parting words of her husband:
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(Hom. 0d. xvii, 265-270)
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Here, Odysseus is not certain whether he will return from
Troy or not. He arranges for the care of his parents in
his absence, which has been and is to continue to be the
responsibility of Penelope. Odysseus grants Penelope
permission to re-marry, and this is presumably to be done
only in the event of his death. He does not specify a
future husband for her, and the words yfu=6d’ &  *e0é A 60
indicate that she is to choose the man she would like to
marry (30). The fact that she is to 1leave the house
after re-marrying (emTa S&pto ﬂ‘"°65°‘) indicates that
Odysseus wishes his son to inherit his property. Since
some of the arrangements made by Odysseus when leaving
for Troy are in the event of death, these words to
Penelope are in effect an oral will.

A matter which 1is <closely connected with the
discussion of the will is adoption, and Bruck cites the
following passage as evidence that adoption took place in

Homeric times (31):

28 éﬁt goc }N/-M 6N’ ejlvr-L9°V kxt  ITEAN e),u5776¢x,
To. ;ipovémug o pos 95’ ro Beoc yévgv éferelheoov
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rrocez?/vy\u e }.:,oi o7’ uc-smé‘* Mcyzv aé',u'vlv‘ys.

(Hom. 1l. ix, 491-495)

At this point in his speech, Phoenix, the man to whom
Peleus entrusted Achilles when Achilles left to fight in
the Trojan war (32)., is using examples of his closeness

to the warrior from his boyhood in which he treated him

as a father.
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In citing this passage, Bruck seems to
take ¢e ﬂu'lg*-""o“'g/‘%/ as a statement that Phoenix adopted
him. However, this is contrary to other evidence in the
lliad in which Achilles regards himself as Peleus’ son
and heir (33). Therefore, the words dnre € ﬂudﬁanuéuyv
probably do not refer to an adoption "inter wvivos", but
to the fact that Phoenix treated Achilles in the manner
in which he would have treated a son of his own. Since
there is no other reference which could be regarded as
evidence concerning adoption in Homeric times, it seems
as if such a concept did not exist.

Hesiod’'s Works and Days is addressed to a certain
Perses, who was the ©poet’s brother. There are two
references to inheritance in the work.

Towards the beginning of the Works and Days, Hesiod
mentions a quarrel Dbetween himself and his brother

concerning their father’s property:

4 . "
78y pev yep  mAFpov gfweeipeld’, rd  re monxs
,‘me{jwv 29’5/&@5, péyo cvdulvwv  fusi Ay us

) 2 pr
Swpofiyovs , o Tide Simwy c8érover Siekseme, .. ..

(Hes. W.D. 37-39)

This quotation indicates that in Hesiod’'s time, lawsuits

concerning inheritance were common. The
174 )J / g) \ . '

words 757~--¢ %66 o M€ indicate that Hesiod and Perses

had agreed upon a division of their father’s property.
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However, there was an attempt by Perses to acquire more
than he was entitled to (&ZA\e...ebpPess ), but it is not
stated exactly what property thF guarrel concerned. West
suggests that it could either refer to extra bits of land
or moveable chattels (34). If é¢5F6‘5 is to be taken
literally, it seems as if it might have been the latter.
Hesiod suggests that his brother bribed the kings (35),
but it is not stated specifically whether this bribery
was successful and he won the case.

The importance of a son to inherit his father’'s
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(Hes. W.D. 376-380)

This quotation shows that Hesiod regards a son as useful

because of the increase in wealth which he will bring to

the household and because he will look after his father
in old age (Zh... éym“raagfﬂwa. Neither here nor in any

other part of the Works and Days does the poet mention

the religious observances due to one’s ancestors, and

this implies that the continuation of these was probably

not regarded as important.
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It is possible that Hesiod states that it is advisable
for a man to have only one son because the estate would
not have to be divided on the father’s death.

Therefore, the only references in Hesiod to
inheritance concern succession by descendants. There are
no references to adoption, oral bequest or written will.

In conclusion, the written will did not exist in
either Homer's or Hesiod's time. In the Homeric epics,
there is evidence that one could dispose of property by
means of an oral bequest, as Telemachus did. There is no
example of a man with sons disposing of his private
property in this way, and succession was usually by his
male offspring. The rules of succession to the kingship,
however, were less rigid, since the ability to establish
and maintain oneself in a position of power depended on
one’'s strength and guile. Hesiod recognises the need for
a man to have a son to inherit his property and care for
him in old age, and this recognition was to lead
eventually to the development of adoption. In neither
poet 1is there evidence that adoption was in existence at

this early stage.
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However, ctf. M. L. West, Hesiod, Works and Days,
(Oxford, 1978), p.vi and n. 2.

M.I.Finley, The World of Qdysseus, rev. ed.,

(London, 1977), pp. 15-16.

J. M. Davison, "The Homeric Question", mpanion
Homer, ed. A. J. B. Wace and
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, and thus equates Aelmw  with 5]mr(97;40 with
reference to the giving of the staff. However, relrw
or Keraaglmd is found comparatively rarely in the
orators with reference to a will: Lysias, xix, 40,

Demosthenes, xxxvi, 3,51, [Demosthenes], x1v, 35, x1vi, 27

Therefore the comparison with the later use of relres

and kuT«AE{Tw  is mistaken and cannot be taken as
evidence for the use of »g7m,y in the context of the

giving of the staff.

Hom. Il. wvii, 175,187,1809.

J.V.Luce, Homer and the Hergic Age, (London, 1975),

p. 75.
L. H. Jeffery, "Writing", A Companion To Homer,

ed. A. J. B. Wace and F. H. Stubbings, (London, 1962), p. 555.
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Homer does not relate how the kingdoms of the various
participants in the Trojan war were ruled during
their absence. Finley assumes that there was merely
"a strange hiatus in political leadership" and that,
for the most part, with the exception of Agamemnon,
the surviving kings Jjust returned and resumed their
authority, (op. cit. pp. 151-152).

Norton, L.H.S. p.309.

Achilles’ conversation with Odysseus in the
underworld is indicative of this, (Hom. Qd, 494-503).
Finley, op. cit. pp. 83-85.

cf. Hom. Il. vi, 478.

Finley, op. cit. p.90.

See above, p.1l1.

Finley, op. cit. pp. 86-87.

cf. P. T. Stevens, Euripides Andromache, (Oxford,
1971) pp. 92-93, where he uses examples from tragedy
to support his view that Laertes retired because of
old age. However, he neglects the fact that this 1is
the only example in Homer of a king retiring because
he was too o0ld to continue ruling.

G. M. Calhoun, "Polity and Society (i) The Homeric

Question", Wace and Stubbings, op. cit. p.436.
See below, pn. 17-18.

See n. 10.

Norton, ibid.

See n. 12.

Finley, op. cit. p.83.

See above, pp.3-4,6-7.
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Hom. Od. iv, 10-15.

See also Lacey, Family p. 42.

Hom. 0Od. =xv,102-108,111-129.

Hom. Qd. xvii, 68-73.

Bruck, Schenkung, p.S.

Bruck, op. cit. p.6.

G. E. M. de Ste. Croix, "Athenian Family Law", Classical
Review, 84, (1970), p.390.

See above, p. 20.

-cf. the wills of men with families written in

fourth-century Athens, where a woman’s future husband
was sometimes chosen for her, Dem. xxvii G5, [Dem. ]
xlv, 28.

Bruck, op. cit. p.11.

Hom. Il. ix, 438-441,

See above, pp. 8-9.

West, op. cit. p. 150.

ﬁué:xﬁus in Hes. W.D. 38 can be interpreted as

"elders". See West, op. cit. p.151.



-32~

Chapter 2

Solon's Law of Testament

There is no precise evidence concerning the laws of
succession in pre-Solonian times. Plutarch only states
that if a man died without sons, the property remained in
the Ycﬂ* r but does not explain how that was arranged
(1). However, the exclusive right of the 7’é/V°5
concerning the inheritance of property ceased when Solon
introduced his law of testament in 594/593 (2). °

Quotations of and references to this law are found
in the»writings of the Attic orators in addition to Plato
and Plutarch. Since all this evidence is from a later
date than the writing of the law, it is firstly necessary
to discern which parts of these references, if any, are
later additions to the original Solonian law, or later
interpretations of it.

1.
NOMO S,
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([Dem.] xlvi, 14)
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This is the most detailed extant quotation of the law,
and since it was read out as a law by the clerk of court,
it 1is reliable as a verbatim account of the law of
testament as it stood in the fourth century. The
words ore %£énwy et’étfé‘- ™Y PX7¥ would not have been
necessary about two hundred years after the law had been
made, so it is likely thét this law was not altered, with
the exception of the deletion of some of the <clauses by
the Thirty (3). However, the fact that these clauses are
gquoted here in full and in part in other references
indicates that they were probably restored by the
democracy in 403/402 or shortly afterwards. There is no
indication that this was the complete text of the law.

2.
NOMO S,

/ (¥4 e N
Y r.  wv yv7efwv Svruv  viewy & TwTYp
- )~ \ ’
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([Dem. ] x1lvi, 24)

This passage 1is also a direct quotation from the fourth

century Athenian testamentary law. There is no evidence

that this law was part of Solon’s code.

There are also various interpretations of the law
dating from the fourth century.

Isaeus
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(Is. 1ii, 13)

This passage is part of an argument in defence of the
validity of an adoption "inter vivos" which took place
about twenty vyears before the deathA of the adoptive
father. Since the testamentary law of Solon is referred
to in defence of such an adoption, the argument suggests

that Solon may have only legalized adoption "inter vivos".
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(Is. x, 13)

Here it is alleged that a man could only make a will if
he had legitimate daughters on the condition that he left
the property "with them". However, there is no indication
in the remaining text of the law that this provision was
part of the law of testament, and since a girl without
brothers would be styled an émiwAypos, it is more likely
that if this rule was Solonian in origin, it would have

: . ' ' ) 7/
been included in his law concerning EémikAypor (4).
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(Is. vi, 9)
These quotations mention some of the clauses concerning
the capacity of the testator to make a will, but in none

of these passages are all these clauses mentioned.



-36-

Wyse states that in vi, 9 Isaeus omits the
clause yvmxfba ﬂwﬂﬁuevas because he "did not wish to
attract attention to the influence which may have been
exerted by Philoctemon's sister" (5). However, since
most references to the law are incomplete, it seems as if
this omission is of no particular significance.

10.
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(Is. ix, 13)

Here, the matter of having one's will witnessed 1is
mentioned, but there is no indication whether this was a
matter which was regulated by statute (6). The verb used

with reference to the making of a will is So7vew.

Demosthenic sources
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Here, Solon's reasoning behind his drafting of the law is
given a different interpretation from that of quotation
Xs, in that it is alleged that he wished to promote good
will and a vying for generosity between the citizens.

12.
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([Dem.] x1liv, 68)
The beginning of this passage is a partial quotation from
the law as found in quotation 1. However, there is no
reference to the custom described in the
words s ... ﬂou76ﬁuévau in any other passage concerning
the law of Solon, so it seems probable that this was not
part bf the original law, even though it was acceptable
in fourth-century Athens. (7).

13.
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This quotation 1is a deliberate misinterpretation of one
of the clauses in Solon's law, since in the text the
term 7vv¢¢m: ﬂtcgéwvos is not applied to everything a man
might do, but only to the making of a will.

Hyperides

14.
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(Hyp. iii, 17, col. 8)

Here, there is no mention of the <clause concerning
legitimate sons. Norton attaches significance to this,
stating that its insertion would not be detrimental to
the orator’s argument (8). However, many of the clauses
are omitted in other speeches with no particular reason.

In addition, Hyperides is not discussing wills in this

speech, but the validity or otherwise of agreements, and
uses the law of testament as a comparison. Therefore, he
might not have regarded the phrase concerning legitimate
sons as necessary for the argument.

Plato
15.
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(Plato, Laws, 922E)
This reference to the law of testament suggests that it
permitted complete freedom of testament. However, the
other quotations of and references to this law which
contains the clauses concerning madness and so on
indicate that this was probably not the case.
Plutarch
16.
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Asheri states that this reference to the law is

inaccurate, since Plutarch refers to the law as allowing

complete freedom of testament (9). However, the
words od...ﬂaQK#evvs indicate that Asheri is not quite
correct here. Gernet also finds this gquotation

inaccurate, and states that Plutarch refers to Solon’s
testamentary law as if he legalized the type of will
which was more common in Plutarch’s own time. In
addition, Gernet states that Plutarch has overlooked the
fact that the existence of male children only precluded a
man from making a will (10). This is correct, since the
words el pof Taldes iev abT @ suggest that a man with
legTtfmate children of either sex could not make a will.
Glotz states that in Plutarch, the law is accorded the
importance it deserves (11). This is probably a
reference to the fact that the law freed the individual
from family control. Since the effect of the law was to
allow the transferral of property to one outside the y&ms
, I agree with Glotz.

There are various omissions of various clauses in
some of these quotations. The clause stating that

Solon’s law allowed a man to bequeath his property to

whomsoever he wished is found in ten of these references
(1, 3, 5, 9, 10, 11, 12, 14, 15, 16); the reference to
legitimate children in eight, (1, 2, 3, 5, 8, 10, 11,
#8); the persuasion of a woman in four, (1, 13, 14, 15);
madness in four, (1,16, 8, 14); being locked up in three,
(1, 14, 16); old age in four, (1, 7, 8, 14); force in
three (1, 14, 16); beinrg—locked—up T three—tt—t4—163;

drugs 1in two, (1, 16); illness in two, (1, 14) and the
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provision that an adopted son could not make a will is
found in égg (1, ,363. This information indicates that
quotation 1 is the most extensive in detail concerning
the law. Since it is probably also a genuine quotation
of Solon’s law, I shall mainly refer to this text in my
discussion.

There are various opinions concerning what form
of &«&4wﬂ Solon allowed. Some scholars take the view
that he allowed adoption "inter vivos", others,
testamentary adoption, and yet others that he permitted
posthumous adoption.

Bruck holds the view that Solon’'s law permitted one
to adopt "inter vivos", and that what was later regarded
as a law of testament was but a later development (12).As

his evidence he takes some references from fourth century

Athens concerning adoption "inter vivos" and the
importance of the continuation of the Jkos, particularly
Isaeus 1ii and vii. However, these references only show

that adoption "inter vivos" was recognised in the fourth
century as being a way by means of which a man could
ensure the continuation of his &hws after his death, and

is not convincing proof of the law of 594/593. Bruck

also states that Plutarch, when stating that the law n%pz
&,£47¢8v’ was introduced by Solon, misinterprets the
law and understands it according to the practice of his
own age. However, this does not take into account the
other evidence concerning wills in fourth-century Athens
(13), since he states that the wording of this evidence

is not authentic, but refers to a later modification of
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the law. Bruck is of the opinion that this change came
about when the law was altered by the Thirty. However,
this 1is not so, because the only alteration made at this
time was the deletion of the clauses concerning capacity
(14). Therefore, Bruck’s arguments are not convincing.

Ehrenberg also holds the opinion that the law only
permitted adoption "inter vivos", and that it was only
later that testamentary adoption came about. As evidence
for the later alteration of the law, he refers to [Dem. ]
xliii, 51 (15). However, even though the reference in
this passage to the archonship of Eucleides suggests that
the law regarding intestate succession may have been
altered (16), it cannot be taken as evidence for the
alteration of testamentary law. On the other hand, the
gquotation of +the 1law of testament in ([Dem] xlvi, 14
specifically refers to Solon, and this suggests that,
with the exception of the temporary change made by the
Thirty, the text of the law remained unaltered.

Harrison 1is also of the opinion that Solon only

legalized adoption "inter wvivos", and that the will
originated in a contract between two parties: the
adopter and adoptee or his representative (17). In
addition, Harrison states that even though the
words Ta dwvrod Swbéslar Yaws Xy 28éRm  go  back to

Solon, it is "unsafe to build too much on the meaning of
this word in constructing a view of the original or
eventual nature of the Athenian will. All we can say is
that the wuse of the word in this law 1is perfectly

compatible with the theory that originally
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Solon did nothing more than allow a man without sons to
adopt whom he pleased "inter vivos"; but it is equally

compatible with the view that he allowed such a man

complete testamentary freedom" (18). However, the words
"but ce freedom" considerably weaken Harrison’s
argument, "since they indicate that it is Dbased on

probability only, and is not supported by any direct
evideﬁce.

There is also evidence that, contrary to these
opinions, adoption '"inter vivos" existed before Solon’s
archonship:

“Oeoc py Ememoiyvro .. . dre Sinwvy ec‘a'ylet. -ra}v oZPX7’vJ
([Dem. ] xlvi, 14)
Here, those who were adopted when Solon became archon are

excluded from the right of making a will, thus indicating

the Solon did not introduce adoption "inter wvivos", but
that it was, as Ruschenbusch states, already recognised
as a device to ensure that a family would have

descendants (19).
Gernet has various suggestions to make concerning
the function of Solon’s law. He states that the 1law

concerned adoption "inter wvivos" even though it already

existed before Solon’'s archonsip. It 1is his opinion
that the words omws & &8ENY indicate that Solon

allowed a childless man to adopt someone who was outwith
the circle of the Yévos (20). Gernet also suggests that
before Solon, one was only allowed to adopt agnate
relatives. This view is Dbased on evidence concerning

adoption in fourth-century Athens in which the majority
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of adoptions, either testamentary or "inter vivos", were
of relatives on the female side (21). However, this
cannot be taken as decisive evidence concerning the law
in the sixth century. 1In order to support his opinion of
the function of Solon,s law, Gernet suggests that the
reference to the law in Isaeus ii, ( troc'7/6‘oc6 G
bvrwa.  Rv  PodAawv T L (1s. ii, 13)) implies
that the original law concerned adoption and <that later
the wording was modified (22). Although I agree with
Gernet in that texts attributed to Solon by
fourth-century writers were sometimes not quite faithful
reproductions of the original (23), I do not believe that
Isaeus 1i 1s more 1in accordance with the original law.
This is because Gernet does not give a good reason for
doubting the authenticity of the law as quoted in [Dem. ]
x1lvi, 14. Since this would have been read out by the
clerk of court it would have been the text of the law as
it stood in the fourth century, and was also probably the
text of the original sixth century law (24). Therefore,
the evidence which Gernet cites is very inadequate.
Thalheim holds the view that the law of testament

concerned testamentary adoption, and takes as his

evidence Plutarch’s reference to the law (25). However,
Plutarch does not state that Solon allowed adoption by

will, but that this law permitted a man to give his

property (Soisa T& «$tow ., (Sol., 21,3)) to whomsoever he
wished. Therefore, this cannot be taken as evidence that

Solon introduced testamentary adoption.

Asheri also holds this opinion, but does not cite
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the evidence for his view.

MacDowell states as follows:

"Solon, in the first half of the sixth century was
responsible for the next stage of development. He
introduced a law permitting a man without sons to adopt a
son by will so that the adoption took effect only after
his death " (26).

This indicates that MacDowell thinks that Solon
introduced adoption by testament. However, he does not
cite any evidence in support of his opinion.

On the other hand, Lipsius interprets the law as
quoted by Plutarch (Sol., 21,3-5) and Demosthenes (xx,
20) as allowing testamentary adoption of someone who was
outside the yévas (27). Hammond follows Lipsius’ opinion
(28). However, the texts which Lipsius quotes as evidence
do not contain specific details concerning the nature of
the Solonian will.

Beauchet states that Solon introduced the liberty of
choice of the heir whom a childless man could adopt by
testament, and that adoption by will of someone within
the yévos was already known. Therefore, Solon only

codified existing practices and introduced liberty of

choice (29). Glotz holds Beauchet’s opinion, and states
that the first will was made by a dying man who requested
that his only daughter be married to his brother’'s son
(30). However, he does not state his evidence for this,
so his hypothesis is of no value. Furthermore, there is

no evidence that testamentary adoption existed before

Solon.
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Freeman also thinks that Solon’s law allowed
adoption by testament, so that the chosen heir would only
receive the property as a member of the family (31). In
addition, she also mentions the view that the law also
could have allowed posthumous adoption, but she does not
express a definite opinion concerning this.

On the other hand, Wyse is of the opinion that the
phrase 4éTe.. -/47’7‘) EmiSucdeneoce suggests that Solon
legalised posthumous adoption, the method by which a
person who was next of kin to the deceased could have
himself adopted into the deceased’'s family (32).
However, it is more probable that the
words wWere ---ﬁﬁr' éruﬂm46ﬁ£ﬂutexpresses a direct result
of an adoption, namely that a man once adopted could not
claim an inheritance from his former family (33).
Furthermore, if someone became the posthumously adopted
son of a man, it was not by virtue of a will made by the
deceased, but on either his own initiative or that of his
representative (34). However, the wording of Solon’s law
suggests that the heir presumptive is not to take the
initiative but the original owner 1is to do this.

Therefore, Wyse 1s not quite <correct in his opinion

concerning the function of Solon’s law.

Jones states that before Solon made his law, "the
purposes of a will were effected by adoption, and after
wills appeared adoptions, posthumous or "inter vivos/
continued to be common" (35). This statement is not
gquite clear, since the words "the... adoption" imply that

Solon legalized testamentary adoption, whereas "and.:-.
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common" suggest that the will introduced by Solon may
have had functions other than adoption, and that
posthumous adoptions were known before Solon, whereas
there 1is no evidence concerning when the latter came into
existence.

Adcock speaks of Solon’s testamentary law as follows:
"If there were no legitimate sons, a man had the right to
bequeath his property to whomsoever he would. Very
often, this took the form of adoption by testament, and,
where property was left undivided, a will may be regarded
as a form of posthumous adoption" (36).
Adcock does not define the term "posthumous adoption",
although in the context in which it is wused here, it
seems to be synonymous with testamentary adoption.
However, these two forms of adoption were very different
from each other, since even though both took place after
the death of the adoptive father, the latter was
authorised by will, and the former was not. Therefore,
Adcock is mistaken in his use of the term. Although it 1is
implied in the words "very often" that other wills were
legalized by Solon, he does not state what these were.

Andrewes states that by virtue of Solon’'s law a

testator “"regularly" adopted someone as his son and
heir. He then adds that "Solon in his law used what
became the standard terminology for testamentary
disposition, Swrifeebx: and §iwdey : the provision might
cover more than simple adoption *(37). However, Andrewes
fails to state specifically what the other functions of

the Solonian will could have been.
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Therefore, in view of the fact that previous
discussion of the function of Solon’s law are inadequate,
it 1is necessary to re-examine the evidence concerning the
type of will which Solon legalized.

The clause on which the majority of previous

discussions have been based is:

- 5 1
T Ewuror Sinlé6Bu. €lvar Jmws Lv 5'94’7;;7,

([Dem. ) x1lvi, 14)
Since the word SwféefBoct has many different
interpretations (38), it is unwise to base one’s argument
solely on this word. As can be seen from my analysis in
Chapter 6, the function of the Athenian will as
understood from the evidence from the fourth and third
centuries was concerned with other matters in addition to
adoption (39).However, this cannot be regarded as
reliable evidence concerning the nature of the Solonian
will, since it dates from over two hundred years after
the law was made.

There is, unfortunately, no evidence from
sixth-century Athens concerning the exact function of the

Solonian will, so it seems as if the best method of

examining this law is to consider evidence from the times
nearest to the sixth century, namely, the seventh and
fifth centuries.

Even though the word 51«_64?17 does not occur in
Homer, there is evidence that two forms of rudimentary
oral will were in existence. One was the Dbequest of

property in event of death, which suggests that in the
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Homeric age, a man without sons may have been able to
bequeath all his property to one nominated as his heir
(40). The other was the will of Odysseus which was made
before he 1left for Troy and in which he regulated family
matters (41). There is no evidence that adoption was
customary in the times of either Homer or Hesiod.

In the evidence from the fifth century, there are
also several different types of will. In the works of
the dramatists, there 1is evidence concerning three
functions of the will: the arrangement of family matters
(c. 440, c. 430) an inventory of property (c. 416) and
the adoption of an heir who would marry one’s daughter
(c. 420) (42). In the writings of the Attic orators,
there are also some wills dating from the fifth century;
there are two wills concerning adoption (412, c. 406),
two regulating family matters (410/409, 404) and one in
which a complete bequest of property is made without
adoption, (c. 415-413) (43). Therefore, extant evidence
shows thaﬁ in the fifth century, wills concerning
adoption seem to be a little 1less common than wills
regulating the care of family, and that other forms of

will, namely the complete bequest and the inventory

existed but were not quite so common.

It can be seen from this evidence that the major
difference between the wills of the seventh century and
those of the fifth is that in the latter adoption by
testament was regarded as a legal form of will, whereas
in the former it did not exist. Therefore, in view of

this, it is probable that the major innovation of Solon's



-50~

testamentary 1law was that he legalized adoption by will,
whereas previously the only legal form of adoption had
been "inter vivos". However, there 1is no specific
indication in the wording of the law that the only legal
form of will was testamentary adoption, since Siwfés ur

is not synonymous with vwrfeﬁsa“b In addition, the
words o&mws ¥v QBégy do not mean "whomsoever ome one may
wish", which is how they are interpreted by those who are
of the opinion that Solon only legalized adoption,
testamentary or otherwise, of one outside the yé}bs . If
this were meant, the wording of the law would probably
have been Voq’c«;&m ovrive. K %567‘37 , which it 1is not.

However, the words orws &v égéﬁ% "however he may wish",
imply that Solon allowed a man without legitimate sons
complete freedom of testament, and that he was not
debarred from making a will with a function other than
testamentary adoption, such as a complete Dbequest of
property or just an inventory of the contents of his
estate. Since later evidence indicates that in the late
fifth century and early fourth century, adoption by will
was more common than at the end of the fourth century and

the beginning of the third, it is 1likely that when the

testament was legalized a childless man may have been
mnre inclined to adopt someone as his heir and leave him
his property, but he was also free to do otherwise.

In addition, seventh- and fifth-century evidence
also points to another form of &‘96”7 which was made by
a man with <children and in which the care of the

testator’'s dependants was regulated. However, the words
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in Solon’'s law, &v #7‘ Tt 8es deL yv7/6t°<- forbid
anyone with legitimate sons from making a will, and would
seem to render such a document illegal. It 1is possible
that the reason this clause was included in the law was
to prevent legitimate offspring from being deprived of
all or part of their inheritance, and so being left in
reduced circumstances by the death of their father. It
is, therefore, necessary to examine the question whether
a will which did not deprive the children of their
inheritance would be contrary to the law of Solon. By

the time of the fourth century, when a man with children

wrote a will, he would often leave a dowry for his wife
and sometimes bequests for his children’s guardians
(44). Since such a will would detract from the value of

the total estate, it is possible that a document
containing these <c¢lauses would not have been legally
admiss&ble in the sixth century. However, there is
evidence that Solon also wrote laws concerning dowries
and guardianship. Plutarch states that Solon limited the
dowry to be given to a woman on her marriage to three
changes of clothing and a few pieces of furniture:

Tdv Sdaaov  ykuwv Xfene  Tws geprns, (AnTik TPIK xud 5&557 AP0
Tk Tos Z,if,.g cenevens, €repor & pydbv, empépesln. v
(Plut. Sol. 20, 6) rquA2V7v.

Here, Tov S axwv y@uuv are a reference to the fact
that this rule affected all women who were not Eﬂfmi7poh

since Dbefore this passage, Plutarch speaks of the
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position of the éﬂft/\'?/’os . The words érgpov §¢ ,4.:.75@#
indicate that a woman’s dowry was limited by law to the
few objects mentioned and that the giving of money or
land as a dowry was against the law, and because of this,
the dowry 1laid down by law would not detract from the
value of the estate. There is also evidence that Solon

regulated matters of guardianship:

pdaneroy  8& wacelvo rdv  Emirpemey 1§ Tdv dpfavdy
2 <
,4.:.77',0: /,«.7\ 6vvokely, #73" EmurporeSeer, els Sv 7 XTI
b4 - - ’
Epyerar TV S/Jyxruy TEAEUry bu/TWY,

(D.L. i, 56)(45)

Even though Diogenes Laertius approves of this law, he
gives no indication as to how a guardian would be
nominated if he was not the children’s next of kin. It
is a possibility that a man could appoint such a person
by will. Therefore, it seems as if a will made by a man
with legitimate sons may have been permissible if 1its
terms were within the boundaries of the law; that is if
the dowry of the female dependants was limited to three
changes o0f clothing and some furniture, and if the

guardian appointed was neither to marry the mother nor

was the next of kin to the children. This possibility is
strengthened by the fact that there is evidence in favonr
of this form of will from Homeric times onwards.
The provisions in the law with reference to the
capacity of the testator now need to be discussed. The
“m- . P - 174 A s N e /’
words Oso. po Edemolysro ... aTe 25NV elsyec Ty Rpy gv

seem to suggest that this exception was limited only to
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those who had been adopted when Solon became archon.
However, it is evident from literature dating from the
later period that this exception also applied to all
those who were to be adopted in the future (46). Such a
provision was quite sensible, since an adoption took
place with the intention of providing a line of
successors to the 0ikoS and caring for its «religious
cults, and i1f the adopted son did not produce a son of
his own, but disposed of the property by will, there
would be no guarantee that these rites would continue to
be observed. There is no evidence concerning what was
regarded as constituting madness, persuasion g% a woman
and so on, and this might well have been the reason why
the law was regarded as obscure (47).

There is no indication in the extant text of the law
concerning the form which the Solonian will was to have
taken. MacDowell seems to assume that a testament should
be written (48). However, there is no specific evidence
that this was so, and since oral wills were permissible
at a later date (49), it seems likely that when the
testament was first introduced, it did not have to be

written but could also be oral. There 1s also no

evidence concerning whether matters such as witnessing,
codicils and revocation were regulated by law, or just
left to the discretion of the testator.

Ehrenberg has suggested that Solon’s testamentary law
"chiefly concerned the upper class" (50). However,

Solon in his poems states that his laws were for everyone:
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Becpods 67 Suolws 74 xeeig TE rkEkyxBid,

enfetv els Yumsrov ép,ugeo(s S&cyv,

2

E)IP&}UM.

([Aristotle] Ath. Pol., xii, 4)

Here the words lca!cc; Te m)t)'ogeé do not have a moral
significance but a social one (51), namely that Solon‘s
laws were for poor men in addition to the rich.
Therefore, a man from a poor background would have had as
much right to dispose of his property by testament as a
rich man.

There is no evidence in Solon’s poems concerning the
motivation behind the making of this law. However, there
are some suggestions concerning this in later literature.

Isaeus suggests that the law of Solon (which he
confuses with adoption "inter vivos") was made for the
benefit of +the adoptive father (no 3). Demosthenes
states that Solon introduced his law of testament notb to
deprive the next of kin but to enable persons to vie in
generosity with each other. However, since the making of

a testament would have had the effect of depriving the

next of kin of a man’'s property, Demosthenes’ 1logic 1is
not gquite sound here. Plutarch puts forward a moral and
philosophical interpretation, namely that Solon placed
friendship above kinship, favour above necessity, and
made a man’s property his own. However, this seems to be
more a result of the law as opposed to Solon’s motivation

in making it. Therefore, since there 1is inadequate
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evidence, Solon’s motivation in writing his law of
testament is open to conjecture.

In conclusion, Solon’'s law of of testament was not
an example of his taking the middle path. This is
because by means of this law he gave the individual the
right to alienate his property from the yéVDS completely,
and whether he did this by means of adopting a son or by
bequest was left to his own discretion. It 1is also
probable that he allowed a man with legitimate sons to
make a will regulating their care, so long as they were
not deprived of their estate. There is, however, a note
of caution in the law, in that not everyone was given the

capacity to dispose of property by testament.
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Chapter 3

Inheritance and Testamentary Law in the Fifth-Century

Athenian Dramatists

' The noun 5!*9"""1 and its verb 3’\&7{97,4.!. do not occur
in the works of the Greek tragedians, but are first used
b& the comic poet Aristophanes. However, information
concerning both inheritance and wills are mentioned in
the works of the tragedians Euripides and Sophocles
(1). Since tragedy and comedy are very different from
each other, I shall discuss them separately, although I
shall not separate instances of inheritance in Euripides
and Sophocles, since the two dramatists were roughly

contemporary.

Inheritance in Sophocles and Euripides

Any evidence which can be obtained from tragedy
should be treated with caution, since these plays were

based on Greek myths and the tales which were written

around Homer’'s Iliad and Qdyssey and other epics.
Therefore, as 1is the case with inheritance in Homer, the
customs mentioned in these works are probably not only
those of the time in which they were set but also those
in which they were written (2), so I shall attempt to
indicate any examples of anachronism where it may occur

in the passages concerning inheritance.
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It is firstly necessary to discuss any other aspects
of inheritance in tragedy apart from inheritance by
legitimate sons, in addition to writing about
testaments. This 1is because if a man made a will, he
more often than not wished to avoid the rules of
intestate succession. Therefore, it is necessary to
discover what these rules were in order to discuss the
will in its correct perspective.

In both Hesiod and Homer, childlessness is regarded
as a source of grief (3). This was especially so in the
case of a king, since his family would no longer rule his
kingdom after his death. There 1is no indication in
tragedy that the situation could be remedied by means of
adoption. However, there are several examples of
bastards inheriting, and these are found in Euripides'
Ion and Andromache and in Sophocles' Electra.

In Ion, Xuthus, and Creusa his wife, are childless,
and so Xuthus seeks advice at the oracle of Delphi, where
he is led to believe that Ion, the illegitimate offspring
of Creusa and Apollo, is his own bastard son, fathered
during a Bacchanalian orgy (4). It is because of this

that Xuthus regards him as his heir:

N - « *
AaN Eenmwv Deov %Qué’ Lngremv TE 69V

2 / - - ¢
’GG reus A 9'7 VS Grecxe koLve ,awv TeTpe

G IS \ ~ ) / -
ov 6 6rpiov gLy bk mTpoY  olve préve  [TeTpos,

MoAVS & mhoDTos”

(Bur. Ion, 576-579)
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Here, the importance which Xuthus places on his
fatherhood is indicated by the fact that he repeats the
word ﬂuﬂﬂp and seems to assume that Ion will identify
with him as such. Even though Ion is not legitimate, he is
regarded by Xuthus as the heir to his kingship
(og... ﬂ*Tpss ). In addition, since Xuthus has already
referred to his kingdom, the words moavs 8¢ TAODTOs are
probably a reference to the personal wealth of his ozlas
, which Ion is to inherit as well. However, although
Xuthus claims that Ion is the son of a freeborn woman,
when a servant informs Creusa of what has happened, he

makes a different statement concerning Ion’s maternity:

-~ 4
kil TOVE' wmhvTeN  cexmrov Meley  wetkbv
2
:‘F_ﬁ,—o,,)) ,‘V&fuf?,aa,ro\/, ’ey. 305)\.'175 Teve s
\ ) \ S, 7/ ) 4
Juveukos €s  gov & pox Jenroryv Xyée.

KTAODY &V ?v ysp o  wonbv, €l mmp’ evyevovs

pypbs, wbv ee, &%y  Abywv kradav,
éé«:’ K16 ! ogk_ws €z ge, PY-5 TSJ, i' ﬂ“‘pgyl

v Aldamv  w ;(,v‘iv é,:czﬂ—y"wu ’yé‘um/

(Eur. Ion, 836-842)

Here, the servant attempts to prejudice the mind of
Creusa against Ion by stating that he is the illegitimate
son of a slave girl. He does not state that such a man
would be wunable to inherit the kingdom, but the

words &yﬁroﬂh.f;yeb suggest that he holds Ion in scorn

because of his parentage.
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The servant suggests that Xuthus could have taken
different steps to ensure that the kingdom had an heir,
such as fathering a son from a freeborn woman (el map’
e;;yevoas ;pyrés) or marrying again if Creusa disapproved of
an illicit wunion (eZ...yékav ). There is no indication
concerning what Creusa’s position would have been if a
second marriage had taken place. The first of these two
alternatives suggeststhat a bastard son of a free woman
probably had a higher standing with regard to inheritance
than the illegitimate offspring of a slave girl. The
words e"éz:s’ dikovs indicate that the servant regards the
begetting of a son as important for +the continuation of
the AZLas

There is also a reference in the Andromache of

Euripides to a bastard being able to inherit a kingdom:

yyvaies &’ sy & nw 7OV, ’Avé‘pa,u :X7r Af yu,
MGMS‘{.{,V yiv )(,07" K aTOR 6ok L, yépar/
‘Exéwg Evve LAa(X0efs-<v evvalors 7‘,«.0: S,
kol widn  rovde, ToY &r’ Alxkov ’u,avow
AGAEL ppEv oy Esﬁ. Bos WX  §'ewx TOUde Xﬁ

varer S *AAov diumepuy Moroesios

v S nuovo BT e s’

(Eur. And. 1243-1249)

Here it is implied by the fact that he will Dbe the
ancestor of a long line of kings (é¢x rTovde ) that
Molossus will inherit Helenus’ kingdom. There 1is no
indication that his illegitimacy (he is the son of
Andromache and Neoptolemus) will prevent him from

inheriting, but since Helenus had no sons of his own,
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maybe this was regarded as a good enough reason for
having Molossus on the throne.

It is notable that in these two cases of bastards
inheriting, it is specifically stated that it is because
there are no legitimate sons. However, in Sophocles’
Electra, the <children of Clytaemnestra’s wunion with
Aegisthus are regarded as the legitimate heirs, and
Aegisthus is in a position of power. This is in spite of
the fact that Orestes, the 1legitimate son of Agamemnon
and Clytaemnestra is still alive. Segal attempts to
assess the effect which Aegisthus’ adulterous union and
usurpation of authority will have on the minds of the
Athenian audience:

" Usurping the masculine authority of the house,
Clytaemnestra transmits that authority not to the son of
her womb but to her lover, an older male who prevents the
legitimate heir from acceding to his father’'s property.
This usurper, at the masculine interior of the house,
also stands in an anomalous, indeed outrageous position:
instead of taking a wife to his own hearth, the usual
practice in the patriarchal society of the fifth century,

he has moved to her s, and borrowed her authority along

with her oikos" (5).

However, even though the practice described here would
have appeared most improper to a fifth-century Athenian
audience, it was possible for such a thing to happen in
Homeric times, where a similar situation occurs in Ithaca
when Penelope’s suitors are agreed that the successful

one shall be ruler of the kingdom. The major difference
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between the two situations is that whereas Orestes is not
recognised as the heir to his father’'s olkos , Telemachus
is to be permitted +to retain this position (6). In
Euripides’ version of the play, Electra asks her mother
why the kingdom was not given to her children by
Agamemnon (7), but this was probably because at the time
of Agamemnon’s death, Orestes was but a child (8), and
would not have been able to rule a kingdom by force or
any other means. However, Electra bitterly points out
that Clytaemnestra’s children by Aegisthus will have
prior right of succession over Orestes and herself,
despite the fact that they are younger (9), and the wunion
is wunlawful (10). This 1is probably because Aegisthus'’
supremacy has not yet been questioned, and the right of
his children by Clytaemnestra to inherit rests upon his
ability to hold power by force. Once this position of
power is successfully challenged, their right to inherit
will cease, unless they prove to be stronger than the
challenger, since in the heroic age, possession of a
kingdom was decided by might, not equity (11). Therefore,
the example in the Electra of bastards inheriting despite

the existence of a legitimate son, rests on the ability

of their father to «rule the kingdom by might (12), and
cannot be taken as indicative of fifth-century practices.

In order to prevent a usurper coming to the throne,
there arose a custom whereby an older king who was no
longer able to maintain his ascendancy by might, would
allow his son to rule instead (13).

Cadmus handed the <crown to his grandson Pentheus
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while he himself was still alive:
KdSuos  piv obv  yépms e kxl  Typgyvide

Mevbet SiSwer &v)/xrf"\s Er Ted vasre
(Eur. Bacchae, 42-43)

The reason given here for Cadmus’ abdication in favour of
Pentheus is that he was getting old (yépus )}, and it is
probable that his age rendered him wunable to rule
effectively. This is further indicated at the the end of
the play when Cadmus implies that Pentheus protected him
from injury and insult (14).

At the time the Alcestis of Euripides takes place,
Admetus is king even though his father, Pheres, is still
alive. However, Pheres is still in possession of his

private property:

~ 7
TOAAWYV  udv ﬁf)(els, To avnebpovs S eon yzfus

ALY TeTPOS  yekp T é&,jé;uyv n&pe .

(BEur. Alc. 687-688)
The future tense of the verb Meimw indicates that Pheres
probably intended to continue as owner of his private

property, and so as head of the 6&ws , until his death.

The fact that this property, which was in the form of
land, was inherited from his own father is indicated
by fwrpds ... mepe . Thus, when a king became too old to
rule, he did not necessarily cease being head of the olcos .

A further example of a kingdom passing to a stronger
and younger person 1is to be found in the Hippolytus,

where Theseus reigns in both Troezen and Athens, even
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though Pittheus, +the past king of Troezen and Theseus’
maternal grandfather is still alive (15).

On the other hand, it was not necessarily always the
case that an older king would abdicate in favour of a
younger man. This is indicated by the fact that in
Buripides’ Andromache, Peleus is still king, despite the
fact that his grandson, Neoptolemus, 1is probably stronger
than he is:
é’vd” oLrov é/cxe révée  weTs ’lemxéws,

~

177/\.’ex §’ avbeeew yPs &k ?*F 6xAias,

Jﬁvros yépovros  skdurpor oY Bérww AtBetv.

(Eur. And. 21-23)

Stevens suggests that o0 #enwv implies that Neoptolemus
might have wurged or forced the aged Peleus to step down
from his throne, but in fact he allowed him to reign in
Pharsalus while he himself withdrew to Phthia (16).
However, the fact that Peleus is strong enough to prevail
over Menelaus when he comes to kill Andromache (17)
indicates that he is still strong enough to rule,
although, despite Peleus’ boasts (18), he would probably

not be able to prevail in a case of hand-to-hand combat,

since he was not strong enough to fight at Troy (19).
There are also some instances of will making and
bequest in Greek tragedy.
In the Alcestis, before leaving for Thrace, Heracles

gives a woman to Admetus to look after in his absence:
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yvraiks  Tovde MO GL60v Ay,
v N o - - ¥
ews &v Jrmovs Seipo Opyrins  Lywv

Z]Lgld/ Thpxvvoy RieTovovwy Kol T K KA VES V.

—npai(facs 5'é /‘i T oL Mt Croar'ﬁsaca./w_ yx,o)

8w 7“'7/er evi6  [TpoeToreTv  §bumois.

(Eur. Al. 1020-1024)

Here, Heracles does not specifically define the status of
this woman, but since he later states that she was won by
him as a prize in a sporting contest (20), it is very
likely that her position is one of a slave, and as such
she 1is regarded as his property. While he is giving this
woman to Admetus to care for, Heracles also states that
Admetus can keep her if he does not return
Uméfxs - 65#0‘9 ). Bruck ~classes these words of
Heracles as a "mortis causa donatio imminente periculo®
and states that this is an instance of anachronism, a
custom of Euripides’ time being transferred to legend
(21). However, it is mistaken to apply Roman legal terms
to Greek law, because the latter was not as regulated as

Roman law. In addition, in the Homeric era, there is an

example of a bequest of property in the event of death
(22) so this incident is not necessarily anachronistic

Therefore, Bruck is not quite correct in his analysis of
the situation. Thus, it 1is more probable that these
words of Heracles are an example of a bequest of property
to someone outwith his family, in event of death, and so

they <constitute an oral will; although, of course, the
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audience realise that he is in reality giving Alcestis

back to her husband.
Ajax’s speech to his illegitimate son, Eurysaces,
could be interpreted as a type of oral will, since in it

he states his last wishes before committing suicide:
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(Soph. Ajax, 550-577)

This address to Eurysaces takes place amongst the carnage
of the slaughtered cattle. The tone of the speech
élternates between toughness and tenderness (23).

The first wish which he expresses to his son is that
he be like him in all else but his bad luck (J @a% ... exkbs
). This indicates that he sees his son essentially as an
"heir to his heroism" and thus as a reflection of

himself. After a few lines 1in a gentler, more

philosophical tone (nuﬁwu...yiéms ) this sentiment is

repeated (Grav... 'pd@ys ). These lines (556-557) seem to
suggest a request for vengeance. However, since Ajax
plans to commit suicide, vengeance cannot be exacted

against his enemies because they murdered him, since they
did not. On the other hand, it is possible that Ajax

regarded Agamemnon, Menelaus and Odysseus as responsible
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for his plight, because the armour of Achilles was not
granted to him, but to Odysseus, and it is this action
which has Dbrought about his decision to kill himself
However, the fact remains that Ajax’s death is not caused
by murder but by his own action.

Ajax also makes provision for the future care of
Eurysaces. He tells the boy that Teucer, Ajax’s
half—brother,will be his guardian, and because of this,
he need not fear insults (edroc ... ékév' ). The word used
to describe the function which Teucer will be fulfilling
is rpong as opposed to the term érfr;onos . Bond states
that "this is a word of contempt applied to a man" (25).
However, in this particular example, Teucer 1is also
referred to as a ¢Jhm§ , and it 1is specifically stated
that he is at present fighting the Trojans, (Svemevwv
&%&v gxwv ), and these references detract from the more
feminine implications of 7P5¢0$ . Since there 1is no
reference in Homeric times to a man providing a guardian
for his young son in event of death, it is probable that
this clause in the will is anachronistic. Ajax also asks
his comrades-in-arms to assist Teucer 1in his task

(aax... X‘pav ), since xépuw seems to refer to the task of

caring for Eurysaces. The word émsnﬁvrua indicates that
solemnity of this request, and also governs the message
which Ajax asks these men to give to Teucer. This is
that he is to take Eurysaces to his home and show him to
Telamon and Euryboia, Ajax's parents. The
words &s...#coV indicate that the hero wishes his son to

care for his parents in their old age.
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Ajax’s final provisions concern his armour. The
words Kal Tépd Te6X7 ,47/7’ a:’)'wv{(PX,u. TLES ... . . e DV
@pﬁs are still part of the message which his seamen
are to bear to Teucer, and contain the request that his
arms are not to be made a prize to be contested for by
his fellow Greeks. He then bequeaths his shield to
Eurysaces (&AMN... 6%x0s ), This bequest recalls Ajax’s
earlier wish that his son emulate him; just as the shield
was Ajax’'s outstanding characteristic, so does he wish it
to be his son’s. Concerning the remainder of his armour,
he expresses the wish for it to be buried with him
(R ... TefLyérac ),

There are two omissions in the provisions of this
will. Firstly, Ajax makes no arrangements for the future
care of his concubine, Tecmessa, although it is ©possible
that he may have wished Teucer to care for her as well,
but there is no specific evidence concerning this, so the
matter 1is open to conjecture. Secondly, he does not make
provisions for the remainder of his possessions. Since
his father Telamon is still alive (26), he is not head of
his ﬁkos , 80 he would not be able to dispose of this,

but any other acquired possessions are not dealt with.

This suggests that even though his son Eurysaces 1is
illegitimate, these may have been intended to be
inherited by him, since Ajax recognizes him as his son.
Therefore, the speech of BAjax to his son can be
regarded as an oral will, since it involves the
disposition of property and the care of his son in event

of death. By means of it, he provides a guardian for his
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illegitimate son Eurysaces, and states that the boy is to
look after Telemon and Euryboia, he accepts his son as
his heir and bequeaths him his shield, and states that
the rest of his armour is to be buried with him,

Another instance of an oral will in Greek tragedy
can be found in Sophocles’ Trachiniae. This occurs
towards the end of the play when Heracles extracts a
promise from his son Hyllus to do whatever he asks (27),
and proceeds to make two requests. The first of these,
in which he asks Hyllus to carry him to the summit of
Oeta and burn him there (28), cannot be taken as a will
because there is no mention of what 1is to happen after
his death. However, it can be regarded as a &&ﬁétv in
the sense of contract, since Hyllus has promised to
accede to his father’'s request. The second request is
that Hyllus marry Heracles’ concubine, Iole:

_’é’vas. To6oV Tov 57’ 6’émsz7/rr_«>, Tékvov *
TudTYv, Emov  Buvbvros, eimep ev6efelv

poiry, Tarp@uy  Opriwv  pemVIMEvOs,

mpoclod  Eumpre, und’ u'v.marfsg/s merpl’

und’ %ARoS avlpsy Tors  éuols ([TAEVPOTS  Suob
enbeTenv  «B™Y  &vrl 600 niBou  moTE,

-~
2

o’ adrbs, D gwi, ToUre m}d’eveov 7\2’)(05-

(Soph. Trach. 1221-1227)

Hére, the verb twwuﬁnfw indicates the request, by means
of which he formally disposes of Iole in the event of his

death (&pov Bavbyros ). The reasoning behind Heracles’
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request is not so much to provide care for Iole but to
prevent any one else but his son from sleeping with her
(p75t--ﬂéX°S ). Winnington-Ingram rightly states that
Heracles asks this of Hyllus because he "can regard
Hyllus in no other light than his own individuality, his
own ’'phusis’ which explains, among other things, his
insistence that he and no other should go to bed with
Iole" (29). Thus, Heracles’ motivation is pride as
opposed to affection for either his concubine or his
son. It is probable that Sophocles included this request
in the play in order to avoid contradicting the legend
which held that Hyllus was the husband of Iole (30), and
cannot be taken as indicative of fifth-century
practices. In view of the fact that Hyllus has already
made a solemn promise to do what his father asks, this
request can be regarded as a &uGﬁtﬂ in the sense of a
solemn compact or covenant (31) in addition to &u5447
meaning will.

There are also two references 1in Greek tragedy in
which writing is connected with will making.

One of these occurs in a fragment from Euripides’

play, Palamedes:

- /
™™ s ye 374V5 ¢ippsn' 6pbisns pbvos,
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(Eur. Pal. 578, Nauck)

In this quotation, the speaker lists the benefits which
the invention of writing has given to mankind. This is
an example of anachronism, since Homeric society, in
which the play is set, was probably illiterate (32), so
this passage 1is Dbest taken as evidence concerning
fifth-century Athenian practices as opposed to earlier
ones. It seems as if an oral will is regarded by the
speaker as 1nadeguate, since 1its contents will not be
remembered. On the other hand, 1f the extent of his

property is recorded in a will, his children will know

what is theirs ( pxTéiv -.-
Smwetv ), and the heir will know it (mv... ellévarl ).

The function of the type of will which the speaker is

talking about is that of an inventory of property, which

indicates this was one of the functions of a will by the
time of the fifth-century (33). Since the speaker refers
to children, this indicates that in fifth-century Athens,
a man with children was entitled to make a will which was
in effect an inventory of his property. There 1s no
reference to a will of this type in Homer, so it is

probable that the function of the will referred to 1is
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also an example of anachronism. A will having this
function can also be used as evidence of the truth in
event of a quarrel (& ..-aéyew). Here the word used to
refer to the document is §eards , and since Homer does
refer to baneful signs being written on folded tablets
(34), this is not an example of anachronism and cannot be
taken as evidence concerning the materials on which wills
were written in the £fifth century. Therefore, this
quotation indicates that in the fifth century, it was
considered acceptable for a man, even if he had
legitimate <children, to write a will which was just an
inventory of property.

The second reference in tragedy to a written will
can be found in Sophocles’ Trachiniae, where it is stated
that Heracles 1left behind a tablet with writing on it.
-There are conflicting ideas concerning the contents of
this tablet, so it seems best to quote the passages which
refer to this tablet. The first reference to the tablet

is ominous:
[ 4 2 ~
Totﬂw'f‘yv Epno
~ /
Seatov  aumdv éarewxe; r?w éy& Bupu

beols  Lpdpmc Mymovds  srep  pwfetv
(Soph. Trach. 46-48)

In a later reference, Deianira expands upon its contents:
7
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(Soph. Trach. 155-172)

Jebb states that the tablet which Deianira refers to in
this quotation was inscribed with the oracular message
which was given tol Heracles at Dodona, and seems to

assume that the will mentioned is an oral one (35).
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Kamerbeek also holds that the &&nTos contains a
memorandum of the oracle which Heracles received at
Dodona, as opposed to his will, stating that géV&W“ does
not mean "agreement" or "covenant", but "letter", or
"symbol" (36). Easterling is also of this opinion and
states that "Heracles first revealed the prophecy to
Deianira, then gave her his testamentary instructions,
but Sophocles tells the story in the reverse order, so as
to lay the strongest stress on the idea of the critical
moment which is dramatically more important. The verbal
repetition of xpévov , XPvao ’ prvov reinforces this
emphasis" (37).

On the other hand, Norton states that the tablet
contained Heracles’ will, and that avvgfﬁuTm denotes
"the contents of this testamentary document" (38).
However, I agree with Kamerbeek and Jebb in interpreting
the word as "letter" or "signs" as opposed to "covenant",
which seems to be Norton’s interpretation.

Since the majority view holds that the tablet
contained an oracle, it is best to begin my discussion of
it by citing the evidence which seems to support this

view.

There are other references to the oracle in the
play. One of these occurs when Deianira is trying to
persuade her son, Hyllus to find out what has happened to

Heracles:

™ <> - i /
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pavTeTa meTd  riede  Tfs  ydpxs  mwépe;
Ya. % otk , pirep,; Tov 7\5)(0./ y® P &7;«0&3,
A'7 Ws ? rehev'r:/\/ Tod Plov 'u.éMéb TENGT \,
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(Soph. Trach. 76-81)
In this quotation, no reference is made to the oracle
being written on a tablet, but the verb Aslfw is used as
opposed to @1F: , which suggests that Heracles did not
just tell her the oracle, but left something on which its
terms were written. The words JSMZXetV indicate that
Deianira knows the terms of the oracle. When the chorus
refers to the prophecy (39) it does not state whether it
was written down or not. However, in a moment of
revelation when Heracles realises the real meaning of the

oracle, he states that he did write it down.

- Id -
% TOy  spelwv kal  XwpeikocTdv &yd

2earadv  éeexBiv  Ungos éféypapi#7v

IT/JBS r«}s ﬂurpé oS Kl To z.v}/)uéssav J,odb/s

(Soph. Trach. 1166-1168)

The reference to writing here suggests that the tablet

probably contained the terms of the oracle.

However, lines 155-172 which narrate the relating of
the oracle also include an account of Heracles’ will.

Even though Easterling states that the terms of each are
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juxtaposed for dramatic effect, this could 1lead to
confusion in the minds of the audience, since one would
expect Deianira to say that Heracles told her what was to
happen to his property and then related the oracle which
was written on the tablet. The sequence of events as
supposed by Easterling, namely Deianira mentions the
tablet, then states that Heracles made an oral will, and
following this relates what Heracles told her was written
on the tablet seems illogical, since a completely
irrelevant subject 1s interposed between tablet and
oracle. So this passage 1is more easily interpreted as
meaning that the tablet contained a disposition of
property as well as a record of the oracle. The reason
why the will is not mentioned elsewhere in the play in
connexion with the oracle is that it is irrelevant to the
plot, whereas the plot revolves around the interpretation
of the oracle. It is probable that the will is mentioned
in lines 155-163 for a dramatic purpose. Earlier on 1in
the play, the subjéct of the tablet was introduced with
ominous words (40). When its contents are revealed to be
both a will and an oracle, the audience is further

prepared for Heracles’ death, since wills are

inextricably linked with dying.
The terms of the will concern the testator’'s

family. Firstly Heracles made provision for his wife:

7 -
... ELTTE ,J,e\v 7\2%01/5 5 re /Xpec/7 ,u,' ecﬂcséom. 1(_r~<76u/...

(Soph. Trach. 161-162)

um
Concerning this, the first scholig on these lines reads:
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T Sope & Jmep TOU R—gxov.s én7"76(4,u7v.

(Schol. Trach. 162A)

This suggests that the words Réwvs Kkrijew refer to
Deianira's dowry which she had brought with her together
with any gifts which Heracles may have made to her (41).
However, it was possible for a husband to increase his
wife's dowry on arranging this matter in event of death
(42), so the words aéxous #74éw might not necessarily
indicate that Heracles intended Deianira to take with her
a dowry of exactly the same amount as she had brought
with her. There is no indication of the precise value of
Deianira's dowry, so it 1is open to conjecture whether
Heracles increased the amount or not. Since there is
evidence from fifth-century Athens that a man could give
a woman gifts in addition to her dowry (43), it is
possible that néxuvs mﬁ?étv could also include these.
The provision of a dowry for Deianira is an example of
anachronism, since it seems as if dowries were not
customary in the heroic age of Greece (44). Secondly,

Heracles divides his property amongst his sons:

7 , 0 /
Lt e s 7« TEKVOLS

pocpa v ﬂ,_rpaéegs }/7"5 Siwiperdy vépoe, ...

(Soph. Trach. 162-163)

It is not specifically stated here how much property each
of the sons should receive. Kamerbeek seems to assume

that each son will receive an equal share of patrimony
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(45), Dbut since there is no precise evidence concerning
this, the matter is ©purely conjectural. Segal states
that the will <characterizes Heracles as a father-figure
(46), which indeed it does.

The reference to the will being written is an
example of anachronism, since writing was not known in
the heroic age (47). Indeed, Deianira herself is depicted
as not understanding the contents of the tablet (48),
which suggests ‘that she 1is illiterate. However, the
material on which the will is inscribed, namely a tablet,
is in accordance with early Greek customs, since such a
practice is referred to in Homer (49).

Therefore, the tablet on which the oracle was
written very probably did contain Heracles’ will. The
terms of this will are anachronistic and indicate that it
was probably customary for a family man to make such
terms in.fhis will in fifth-century Athens.

There are thus various instances of anachronism in
the evidence concerning wills and inheritance in Greek
tragedy. These are references +to wills being written
down, the ﬁrovision of a dowry for the testator’'s wife,

the appointment of a guardian for his son, and the

function of a will as an inventory. It is these
instances of anachronism which can be taken as indicative

of fifth-century practices.
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Inheritance in Aristophanes

There is no need to attempt to discern anachronism
when discussing inheritance in Aristophanes, since in his
form of comedy, real-life situations and political events
are taken and satirized. However, a different kind of
caution needs to be employed when examining evidence from
this source, since Aristophanes may distort or exaggerate
for comic effect, and so 1t is necessary to deduce
whether what 1is said is literally true or a joke. It is
in the works of Aristophanes that the word Swjﬁkﬂ
occurs for the first time in extant Greek literature.
There is also some information concerning the right of a
bastard to inherit his father’s property.

In Aristophanes’ Birds, Heracles, Poseidon and a
Triballian god enter Cloudcuckooland trying to arrange a
settlement whereby the gods can be permitted passage
through the new kingdom so that they will be able to
receive men’'s sacrifices. While this is happening,
Peisthetaerus states that Heracles is a bastard and so is

unable to inherit any of his father’s property:
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