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SUMMARY

The continuing in ternational d ispute over the seabed 

area beyond the lim its  o f national ju r isd ic tio n  i s  a phenomenon 

o f a sp ecia l and important kind* The c o n flic t  concerned the  

ownership o f the seabed area and i t s  substan tia l amount of 

wealth*

There i s  a wide range o f contentious questions to  be 

decided; those questions are rela ted  to  problems o f economic, 

le g a l, m ilitary  and s c ie n t i f ic  kinds* This i s  one o f the  

most important is su es  in  h isto ry  which w i l l  c ru c ia lly  determine 

the d istr ib u tio n  o f wealth and w elfare in  the world for  years 

to  come*

So, we are praying for a su ccessfu l so lu tio n , based on 

in tern ation al control o f the area and i t s  resources so as to  

share the b e n e fits , and to  c lo se  the ex is t in g  in e q u a lit ie s  

among nations which d iv ide them and to  increase th e ir  d iv is io n  

for  ever*

This th e s is  i s  an attempt to  deal w ith the problem in  

the lig h t o f the UN Conferences on the Law of the Sea* I t  

co n s is ts  o f an introductory chapter (The importance o f the  

seabed area and the m aterial th er e in ).

The importance o f the h is to r ic a l review — cause o f  

c o n f l ic t ,  i t s  e ffe c t  on present time (a  h is to r ic a l development 

for  e sta b lish in g  the proposed International Seabed Authority 

since 1967 u n t il  the present tim e) have been dealt with in



s ix  chapters*

The f ir s t  chapter i s  devoted to  describ ing the beginning 

o f the problem, the Maltese move in  UN, and the Ad Hoc 

Committee work.

Chapter two i s  concerned with the Seabed Committee work 

for the period 1969*

The seabed p o l i t ic s  and the Law o f the Sea, 1970 -  73» i s  

the subject o f Chapter three* In th is  chapter the problem 

concerning the elaboration o f a regime for  the in ternation al 

seabed area: proposals and p o sitio n s in  the seabed committee 

and the s ta te  o f seabed p o lit ic s*

At the end o f the seabed meetings Chapter four has dealt 

with the Third United Nations Conference on the Law of the Sea, 

1973-74» Caracas session*

Geneva sessio n  1974-75 i s  the matter o f Chapter f iv e ,  

w hile the s ix th  chapter i s  concerned with New York session

1977.

The research has sought to  analyse the d ifferen t aspects  

o f the problem concluding our study in  considering what type o f  

in tern ation a l seabed authority might best be able to  resolve  

some o f the b a sic  d i f f i c u l t i e s ,  best recon cile  the various 

c o n flic t in g  in te r e s ts  involved, and best serve th e needs o f  

the in tern ation a l community as a whole.
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IRTRQDUCTIQH

THE IMPORTANCE OF THE SEABED AREA 

AHD THE MATERIAL THEREIR
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The sea , which covers approxim ately th re e  q u a rte rs  o f t h i s  

p la n e t ,  i s  th e  lo c a le  o f th e  o r ig in  o f l i f e  upon i t .  Humanity 

has long re a l is e d  i t s  in d isp en sab le  im portance in  term s of 

sh ipp ing  and f is h in g  and i t s  use fo r  naval p ro te c tio n . In  

recen t y e a rs , th e  development o f o ff-sh o re  petroleum  and 

n a tu ra l  gas d e p o sits  have n e c e s s ita te d  th e  c o n stru c tio n  o f 

s tru c tu re s  which must he towed to  t h e i r  oceanic lo c a tio n s  

b e fo re  e x p lo ita tio n  can commence. In  a d d itio n , many s ta te s  

d ire c te d  t h e i r  a t te n t io n  to  th e  usage o f th e  sea fo r  m il i ta ry  

purposes. A v ast amount o f p o te n tia l  w ealth  has re c e n tly  been 

d iscovered  in  th e  seabed o f th e  oceans which has a t t r a c te d  th e  

in te r e s t  o f many n a tio n s  tow ards th e  u t i l i s i n g  o f such resou rces 

fo r  t h e i r  own b e n e f i t ,  e sp e c ia lly  a f t e r  th e  in c re a s in g  world 

demand fo r  raw m a te r ia ls . T herefo re , th e  economic f a c to r s ,  a t 

le a s t  reg ard in g  some substances in  some lo c a tio n s , w il l  become 

a t t r a c t iv e  enough fo r  t h e i r  e x p lo ita tio n .

I t  i s  th e  in e x h a u s t ib i l i ty  o f t h i s  sto rehouse o f r ic h  

m a te ria l o f sea  d e p o s its , s u ita b le  fo r  use by c iv i l i s a t io n  

which d ire c te d  our a t te n t io n  to  consider i t  in  t h i s  s tu d y . To 

support our id ea  we must f i r s t  o f a l l  d e fin e  th e  ’ seabed* a rea  

in  o rder to  understand  i t s  n a tu re  and le g a l s ta tu s  and to  t r y  

to  re so lv e  th e  problems which th e  use o f such reso u rces  by 

v a rio u s  in te re s te d  c o u n trie s  w il l  r a i s e .

We must f i r s t  d e fin e  th e  g eo lo g ica l term s o f th e  zones 

o f th e  ocean f lo o r  which comprise th e  c o n tin e n ta l s h e lf ,  th e

(1c o n tin e n ta l s lo p e , th e  co n tin e n ta l r i s e  and th e  deepocean f lo o r ;

( l )  Evan Luard,"The Control o f th e  Seabed'* re v .e d .
(London: Heinemann, 1977)» at pp.4 -  5*

- 4 -



The continental sh e lf  : i t  i s  that area o f the sea which 

i s  c lo ser  to  the shore; i t  i s  an extension o f the land mass 

beneath the water. This area slopes down gradually at about 

one—eig th  o f one degree, from the low-water lin e  o f the coast 

to  a point where the in c lin a tio n  becomes, quite suddenly, 

perceptib ly  greater: more than 3 degrees. U sually i t  occurs 

at a depth o f from 130 to  200 metres, but in  some cases at a 

point as shallow as 50 metres or as deep as 500 m etres. The 

breadth o f the sh e lf  varies according to  the gradient. U sually  

i t  may range from one to  800 m iles .

The continental s lo p e: th is  l i e s  beyond the continental 

s h e lf .  I t  in c lin e s  from between 3 degrees to  sometimes over 

45 degrees but, in  general, i t  i s  around 25 degrees. The 

depth i s  o f about 1,500 -  2,500 m etres. The breadth o f  the  

slope averages between 10 to  20 m iles .

The continental r i s e : th is  area i s  s l ig h t ly  more in c lin ed  

than the area o f the continental s lop e, i t  sloping down to  a 

point between 3*500 and 5*000 metres in  depth; there the bed 

f la t te n s  out. The width o f the r is e  i s  between 100 and 1,000 

m iles . This smooth area i s  covered with broken rocks o f an older  

geo log ica l age. From a geo log ica l point o f view, i t s  b asic  

subsoil i s  part o f the deep ocean f lo o r . In some cases, i t  i s  

s lic e d  by very deep trenches.

The deep ocean f lo o r : I t  i s  the la s t  area o f the four. I t  

i s  a lso  ca lled  the abyssal p la in  which l i e s  between 3,500  and

6.000  metres below the surface, the average depth being under

4.000  m etres. I t  i s  covered with seamounts, large mountain

- 5 -



ranges and deep tr e n c h e s /

Sometimes, the term *the continental margin* i s  used to
( 2)describe the s h e lf , the s lop e, and the r is e  areas togeth er, ' 

According to  some views including the geo log ica l view, the r is e  

area should he regarded as part o f the deep ocean f lo o r .

Various geo log ica l d iv is io n s  o f the seabed have been 

suggested. One such d iv is io n  considered the fact o f the  

ex isten ce o f d ifferen t kinds o f u sefu l minerals in  two d ifferen t  

areas o f the ocean as a b a sis  for i t s  d iv is io n . Therefore a

d is t in c t io n  was drawn between the continental terrace (which

includes the coasta l p la in , continental sh e lf  and slope) on 

the one hand, and the ocean flo o r  on the other hand/"^

Another geo log ica l d iv is io n  c la s s if ie d  the seabed as 

fo llow s:

( l )  The continental margin includes (a) the continental 

sh e lf  which slopes down to  water depths o f 50 ^0

550 m etres, at which point there i s  an abrupt

descent, (b) the continental s lop e, that steep  

portion o f the ocean flo o r  extending downward from 

the outer edge o f the continental s h e lf ,  and (c )  the  

continental r i s e ,  overlapping the submerged edge o f  

the continental b lock.

(1) ia .
( 2 ) For a d iscussion  on the continental margin see  

K,0, Emery, "Geological Aspects o f S ea-floor  
Sovereignty” , in  L,M, Alexander (Ed,) The Law of  
the Sea: offshore boundaries and zones (Kingston, 
R . I , ,  U niversity o f Rhode Islan d , 1967) »PP*139—160*

( 3 ) P.M. Auburn, The International Seabed Area, I,C,L,Q,  
V ol.20, 1971, P .173.
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(2 ) The ocean f lo o r /  ^

Also there are other d e fin it io n s  o f the seabed which are 

based on d ifferen t considerations, beyond the scope o f th is  

study.

One more point i s  that o f the determination o f the  

l im its  o f the in ternation al seabed area about which the  

D eclaration o f P rin cip les 1970 speaks o f the area "beyond the  

l im its  o f national ju risd ic tio n " . The question i s  what are 

the lim its  o f national ju risd iction ?  We are o f the opinion  

that the in ternation al seabed area demarcations should be 

p rec ise ly  set before the proposed International Seabed 

Authority i s  estab lish ed .

The only UN document in  which the term"seabed" i s  defined  

i s  that o f  the Geneva Convention Of 195$ dealing with the  

subject o f the continental s h e lf .  This convention used the  

term "seabed and sub soil o f submarine areas", and, 12 years 

la te r , th e UN made reference to  the "area o f the seabed and 

the ocean f lo o r , and the subsoil th ereof beyond the l im its  o f  

national ju r is d ic t io n ..."  without d if fe r e n t ia t in g  between 

"seabed" and "ocean floor" . So fa r , there i s  no c lea r  or 

meaningful d is t in c t io n  between the two terms.

The Geneva Convention o f 195^ opened the door for  a 

wide range o f questions and d iscu ssion s on the le g a l sta tu s  

o f the seabed and o f whether, l ik e  the high sea s , i t  i s  free  

to  the use o f a l l  nations and whether i t  may be gradually

subject to  appropriation by coasta l s ta te s  on the b a sis  o f
(2 )the e x p lo ita b ility  c r iter io n .

(2)For a concise summary o f the current sta tu s o f the seabed
and sub so il o f the deep sea, see E.D. Brown,”the Legal
Regime o f Hydrospace?’ ( London: STevens & Sons, 1971) Chap.3,
pp.8 l - 130f

(1) id - 7-



After the 195& Convention there was much d iscu ssion

concerning the p o ssib le  e f fe c t s  o f the e x p lo ita b ility  clause o f
( 1)the continental s h e lf  convention so far as ju r isd ic tio n  over

th e outer continental margin ( i . e .  beyond the 200 metre isobath)

was concerned; but u n t il  1967 when Dr. Pardo f ir s t  brought the

seabed issu e  before the General Assembly o f UN, l i t t l e

d iscu ssion  took place regarding any types o f regime for  the

seabed beyond national l im its .

One cr it ic ism  regarding the c r iter io n  o f the e x p lo ita b ility

as provided in  the convention was that the developed countries

which can extend seaward o f national lim its  would be the primary

beneftevctri^* F le x ib il ity  o f th is  c r iter io n  l i e s  in  i t s  apparent

lim itle ssn e ss  to  those nations b e n e fitt in g  by i t .  Consequently,

the geographic lim its  o f the in tern ational seabed area w il l
( 2 )continue to  be in  doubt.

Therefore, such a c r iter io n  i s  not proper te s t  in  again  

deciding the boundaries of the outer lim its  o f national 

ju r isd ic tio n  and i t  should be replaced.

(1 ) Art.1 o f the Convention on the Continental S h elf (UN Doc. 
a/ cGNF. 13/L.55) which s ta te s  that the term "continental 
sh e lf” i s  used as r e fe r r in g ..." (a )  to  the seabed and sub­
s o i l  o f  the submarine areas adjacent to  the coast but 
outside th e area o f the te r r it o r ia l  sea , to  a depth o f  
200 metres or, beyond that l im it , to  where the depth o f  
the superjacent waters admits o f the ex p lo ita tio n  o f the  
natural resources o f the said  a rea s ..

(2 ) On th e  o th e r hand, th e  In te rn a tio n a l  Court o f J u s t ic e ,
in  the North Sea Continental S h elf cases, ruled that A rt.1 
of the 1958 Continental S h elf Convention (which contains 
the e x p lo ita b ility  p r in c ip le) has the sta tu s o f customary 
in tern ation al law. See North Sea Continental S h elf  
Judgment, ( 1969) I*C.J.  Rep.3»



The reso u rces  o f th e  sea f lo o r  "belong to  th re e
( l )c a te g o r ie s . The f i r s t  category  con ta in s  th e  o r ig in a l  

n a tu ra l  m a te r ia ls  of th e  f lo o r ,  in  th e  co n tin e n ta l c ru s t and 

"beyond, in c lu d in g  sand and g ra v e l; th e se  a re  im portant fo r  

many purposes, e sp e c ia lly  b u ild in g . S h e lls ,  iro n -san d s  and

heavy m ineral sands; th e se  m a te ria ls  a re  dredged every y ear
( 2 )to  a h igh  v a lu e .

The second category  co n ta in s  th e  p la c e r  d e p o s its , which 

have "been washed from r iv e r s  and elsew here and s e t t l e d  on th e  

seabed; t i n ,  which has been mined from th e  bottom o f th e  sea  o f f  

th e  co as ts  o f M alaysia, T hailand and Indonesia; diamonds, which 

have been dredged from th e  sea f lo o r  o f f  south-w est A frica .

The th i r d  category  co n ta in s  th e  p r e c ip i ta te s ,  which have 

been formed g rad u a lly  w ith in  th e  sea w ater o r on th e  seabed

(1 ) M ille r B. S pang ler, New Technology and Marine Resource 
Development (New Y orktPraeger, 1970); Brenda H o rsfie ld  
and P e te r  S tone, The Great Ocean B usiness ( London:Hodder 
and Stoughton, 1972); Feng-Hui Wang, Mineral Resources o f 
th e  Sea,UN Doc. ST/ECA/125, 1970; John L. Mero, The 
M ineral Resources o f th e  Sea (New York: E ls e v ie r , 1965)? 
Lewis M. Alexander ( e d .)  The Law of th e  Sea: The fu tu re  
o f  th e  Sea*s Resources (K in gston :U n iversity  o f Rhode 
Is la n d , 1968) ;  T. Saunders E ng lish  (e d .)  Ocean Resources 
and P u b lic  P o licy  (S e a tt le :U n iv e rs ity  o f Washington, 1973); 
N a tio n al Petroleum  C ouncil, Petroleum  Resources Under th e  
Ocean F loor (W ashington, 19^9)» Vincent E. McKelvey and 
Frank F. Wang, World Subsea M ineral Resources: P relim inary  
Maps, U.S. G eological Survey Department o f th e  I n te r io r ,  
1969; David R. Horn ( e d . ) ,  Ferromanganese D eposits on th e  
Ocean F lo o r, In te rn a tio n a l  Decade o f Ocean E xp lo ration  
(IDGE), N ational Science Foundation, Washington, 1972;
and UN Docs. A/AC. 138/36, 73, 87 and 90, and a/C0NF.
62 /25  and 37.

( 2) Marine Science A ffa irs  -  s e le c t in g  p r io r i ty  programmes, 
Annual Report o f th e  P resid en t to  th e  Congress on Marine 
Resources and Engineering Development, U .S. Government 
P r in t in g  O ffice , A p ril, 1970 (UN Doc. e /  4973 o f A pril 26, 
1971) p . 12. Also G.M. Itye e t a l .  Ocean Science and Marine 
Resources, in  E.A. G ullion  e d . , The Resources o f th e  Sea 
(Englewood C l i f f s ,  N .J .:P re n tic e —H a ll, 1968) p.33 •
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i t s e l f ;  th ese d ep osits  are very important commercially. Among 

t h is  kind o f deposit i s  the phosphorite which has been found 

occasion a lly  on the deep ocean flo o r  and explo ited  econom ically.

I t  c o n s is ts  o f decayed animal and plant m atter. '

The p rec ip ita te s  d if fe r  in  th e ir  nature. Small nodules 

o f metal have "been found on the "bottom o f the P a c if ic , A tlan tic  

and Indian Oceans; they are predominantly composed o f manganese, 

"but they may a lso  contain other metals including n ic k e l, copper, 

coh a lt, molybdenum, aluminium and iron in  d ifferen t concentrations 

These potato—sized  nodules were f ir s t  discovered in  1872 by the  

B ritish  survey ship Challenger. On a dry weight b a sis  the  

nodules o f economic in ter e st  w il l  contain about 28% manganese,

1 . 4% n ick e l, 1 . 2% copper and 0 . 25% cobalt, these being the  

m etals o f commercial s ig n ifica n ce . On the average, the nodules 

are about 5 centim etres in  diameter but can vary from one to  20 

centim etres. Their concentration in  some areas reaches about

100,000 tons per square m i l e . ^ ^

Nodules which are high in  cobalt are most common in  the  

mid P a c ific  r is e  area, a region o f about 10 m illio n  Kin which 

l i e s  west o f Hawaii and includes the S ociety  Islands o f the  

South P a c if ic . Assuming a concentration o f 4*8 Kg/m  ̂ ( l l b / s q . f t ) ,  

t h is  region could contain about 57*000 m illio n  tons o f nodules.

(1)  Supra, note 1. on page 9*

(2 ) For a more d e ta iled  an a lysis  see Mero, op. c i t .

(3 ) Report o f th e OH Secretary-G eneral, Mineral Resources, 
January 13, 1971 (e/ cM. 20 DD5).



These high—co b alt v a r ie t i e s  a re  ap p aren tly  a sso c ia te d  w ith

topopraph ic  h ighs in  mid ocean r i s e  where th e  w ater depth  i s

le s s  th an  850 fathom s, th e  average depth  o f th e  rem ainder o f
( Oth e  P a c if ic  he in g  2,300 fathoms* 1

In  th e  c e n tra l  p o rtio n  o f  th e  so u th -e a s te rn  P a c if ic ,  

th e  nodules tend  to  he high in  n ic k e l and copper* On th e  h a s is  

o f photographs o f th e  sea f lo o r ,  t h i s  reg io n  i s  estim ated  to  

have a nodule co n cen tra tio n  o f 14 to  33 Kg/m^ (3  to  7 lh / s q * f t ) .  

Even ta k in g  d is t r ib u t io n  as only 4*8 Kg/m^ (1 l h / s q . f t ) ,  about

200,000 m illio n  to n s  o f nodules may be c a lc u la te d  fo r  th e  36
2m illio n  Km involved* Nodules tak en  from th e  ocean f lo o r  in  

th e  so u th -e a s te rn  co m er o f th e  P a c if ic  a lso  appear to  be o f 

poor grade* A b e l t  in  which th e  nodules a re  e sp e c ia lly  r ic h  

in  manganese, but ty p ic a l ly  poorer in  o th e r m e ta ls , i s  lo ca ted  

about $00 to  800 Kin o f f  th e  P a c if ic  co as ts  o f N orth and South 

America. The p o te n t ia l  amount i s  about 26,000 m illio n  to n s  

o f nodules*

D irec t comparison shows th a t  P a c if ic  nodules co n ta in  

more manganese, c o b a lt , copper, molybdenum and titan ium *

Nodules from th e  A tla n tic  a re  le s s  v a r ia b le :  w ith  one 

n o ta b le  excep tion  to  th e  low-grade n a tu re  o f A tla n tic  nodules 

th e re  i s  from an a rea  600 Km so u th -eas t o f Bermuda manganese 

con ten t o f some nodules up to  44$* Prom an economic view p o in t, 

th e  ty p ic a l  com position o f  nodules from th e  P a c if ic  Ocean appears 

more in te r e s t in g  th a n  th a t  from th e  A tlan tic*

(1 ) Ib id .
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Nodules from th e  In d ian  Ocean show some s im ila r i ty  in  

com position to  th o se  from th e  P a c if ic ,  hu t th e  average con ten ts  

o f manganese, n ic k e l , co h a lt and copper a re  s l ig h t ly  low er.

The nodules tak en  from th e  w estern  In d ian  Ocean a re  o f lower 

g r a d e .^  ^

The nodules are ty p ic a lly  found at depths o f 10,000  to

20.000 fe e t  in  a reas  w ith  low sed im entation  r a te s .  An

in te r e s t in g  fa c t  ahout th e  nodules i s  th a t  th ey  a re  a  renewable
( 2 )re so u rce* ' roughly 1.5  t r i l l i o n  to n s  a re  estim ated  to  e x is t ,  

and 10 m illio n  to n s  a re  estim ated  to  he form ing an n u ally . In  

g e n e ra l, th ey  e x is t  on th e  su rface  o f th e  seahed w hile some 

e x is t  in  th e  sediment column. Many elem ents in  th e  manganese 

nodules now forming on th e  P a c if ic  Ocean f lo o r  a re  accum ulating 

f a s t e r  th an  th ey  a re  he in g  consumed; th re e  tim es as f a s t  in  th e  

case o f manganese, tw ice fo r  c o h a lt , and equ ally  f a s t  in  th e  case 

o f n ic k e l .

The economic value  o f th e  nodules depends on t h e i r  q u a li ty , 

co n ce n tra tio n , s iz e ,  d is t r ib u t io n ,  p h y s ica l c h a r a c te r is t ic s  o f 

sedim ents, w ater d e p th . . .  I t  has been estim ated  th a t  some a reas  

co n ta in  ahout 300,000 to n s  o f nodules p e r square m ile , and more 

commonly observed co n ce n tra tio n s , on th e  o rd er o f 30,000  to

75.000  to n s  p e r  square m ile , a re  s t i l l  econom ically in te r e s t in g .

(1 ) I b id .

( 2 ) Mero emphasises t h i s  p o in t o f view in  op. c i t . , p . l 8 .
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D eposits  o f th e  nodules in  th e  A tla n tic  and Ind ian  Oceans do

not appear to  “be as w idespread as in  th e  P a c if ic  Ocean#

In  1958t H#W# Menard and C#J# Shipek pub lished  an

a r t i c l e  in  N ature on su rface  co n cen tra tio n s  o f manganese

nodules* They estim ated  th a t  th e re  i s  up to  a  t o t a l  o f 100

m illio n  to n s  in  th e  south  west P a c if ic  alone# Prom 195$ to

1959? s c ie n t is t s  from the U niversity  o f C alifornia  estim ated

th e  t o t a l  volume o f nodules in  th e  e n t i r e  P a c if ic  Ocean, based

( 1 )on th e  co n cen tra tio n s  rev ealed  by undersea photography, a t 

about 1,700 b i l l i o n  ( i . e .  thousand m illio n )  to n s . Again in  

1961, two Soviet s c i e n t i s t s  gave estim ates  fo r  th e  P a c if ic  a t 

about a  tw e n tie th  o f th e  American f ig u re . This s t i l l  re p re se n ts  

an enormous q u a n tity . Other s tu d ie s  give s t i l l  sm aller 

e s tim a te s . I t  i s  im portant to  r e a l i s e  th a t  whatever th e  t ru e  

f ig u r e ,  th e  w ealth  p o te n t ia l  in  th e  nodules i s  v a s t .

According to  a recen t UN study , th e  nodules may co n ta in

16.4  b i l l i o n  to n s  o f n ic k e l , 8 b i l l i o n  to n s  o f copper and
( 2 )8 .8  b i l l i o n  to n s  o f c o b a lt .

(1) Mero, The F inding and P ro o essin g  o f Deep-3ea Manganese 
Nodules (The U n iv e rs ity  o f C a lifo rn ia  P re s s , B erkeley, 
C a l . , 1959).

(2 ) Report o f th e  UN S ecre ta ry -G en era l, Mineral R esources, 
January  13, 1971 (E/CM.2ODD5 ) .
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Comparison o f Seabed Minerals with Those o f Land-Based Reserves

To a p p re c ia te  th e  im portance o f th e se  resources,w e should 

compare them w ith  th e  amounts o f th e  same resou rces known to  

e x is t  on lan d . Suppose th e  estim ates  o f th e  C a lifo rn ian  study 

were confirm ed, i t  would mean th a t  th e  nodules o f th e  P a c if ic  

Ocean alone would con ta in  ahout 35$ b i l l i o n  to n s  o f manganese, 

equ ivalen t to  re se rv e s  fo r  400,000 y ears  a t th e  1960 world r a te  

o f consumption, compared to  known land re se rv es  fo r  only 100 

y e a rs ; 43 b i l l i o n  to n s  o f aluminium equal to  re se rv e s  fo r

20.000 y e a rs , compared to  known land re se rv es  fo r  100 years  

only; 14*7 b i l l i o n  to n s  o f n ic k e l , equ ivalen t to  re se rv e s  fo r

150.000 y e a rs , compared to  re se rv es  to  l a s t  100 y ears  on land ;

7 .9  b i l l i o n  to n s  o f copper, equ ivalen t to  re se rv e s  fo r  6,000 

y e a rs , compared to  re se rv e s  o f 40 y ears  only on land ; 5*2 

b i l l i o n  to n s  o f c o b a lt ,  equal to  re se rv e s  fo r  200,000 y e a rs , 

compared to  re se rv e s  fo r  40 y ears  on lan d . The nodules may 

co n ta in  207 b i l l i o n  to n s  of iro n ; 10 b i l l i o n  to n s  o f tita n iu m ;

25 b i l l i o n  to n s  o f magnesium; 1.3  b i l l i o n  to n s  o f le ad , and so 

on. With th e  amount o f m etals in  th e  nodules in  th e  A tla n tic  

and In d ian  Oceans, a l l  th e se  f ig u re s , o f course, become s t i l l  

l a r g e r / 1 ^

( l )  I t  i s  o f course not th e  t o t a l  q u a n tity  o f nodules but th e  
amount th a t  a re  of a q u a lity  and lo c a tio n  to  be f a i r l y  
re a d ily  e x p lo ita b le  which most m atte rs  in  th e  immediate 
fu tu re . According to  a  recen t r e p o r t , sev e ra l in d u s t r ia l  
co rp o ra tio n s  in  th e  USA and Japan have re p o rte d ly  taken  
sev e ra l thousand samples and have used under—way r e a l  tim e 
te le v is io n  to  in v e s t ig a te  v a st a reas  of th e  abyssa l f lo o r .  
E x p lo ra tio n  to  d a te  has shown th a t  s u r f i c i a l  nodules o f 
e x cep tio n a lly  high content of copper, c o b a lt, n ic k e l , 
manganese and o th e r m etals a re  l ik e ly  to  be p resen t in  
s u f f ic ie n t  q u a n ti t ie s  a t depths oVer 3,600 m etres (UR Doc. 
E/4973 o f A pril 26, 1971, M ineral Resources o f th e  S e a .)
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Another estim ate concludes that world reserves on land

for potash, columhium, phosphorus, magnesium, chromium, fe ld sp ar,

vanadium, and iron in  order o f abundance are su ff ic ie n t  to  meet

requirements for  a century or more. Reserves o f cobalt, manganese,

n ic k e l, molybdenum, asb estos, titanium , antimony,bauxite and

sulphur should la s t  for  th ir ty  to  s ix ty  years. Reserves o f

copper, tungsten, b a r ite , bismuth, lead , z in c , t i n ,  fluorspar,

s i lv e r  and mercury may be adequate to  meet demand for up to  
( 1 )th ir ty  years.

Competition o f Seabed Minerals with Those Produced on Land

One o f the v i t a l  issu es  rela ted  to  future seabed 

ex p lo ita tio n  i s  i t s  p o ssib le  impact on e x is t in g  commodity 

production p attern s, e sp ec ia lly  those involv ing  the minerals 

anticipated  from manganese nodule production -  i . e .  manganese, 

cob a lt, copper and n ic k e l. Several proposals have referred to  

the need for  machinery to  handle th is  s itu a tio n . The question  

i s  what r e a lly  are the probable dimensions o f the issu e?

The UN Secretariat in  1971 produced a report ca lled  

p o ssib le  impact o f seabed mineral production in  the area beyond 

national ju r isd ic tio n  on world markets, with sp ecia l reference  

to  the problems o f developing countries: a preliminary 

assessment (UN Doc. A/AC.138/36). This report was followed in  

May, 1972 by add itional notes on the p ossib le  economic 

im plication  o f mineral production from the in tern ation al seabed

( l )  Rex Bosson and B ensiln  Varon, The Mining Industry and the
Developing Countries (A World Bank Research Publication,Washington. 
1977) a t  p p .58 ,59 .
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a rea  (UN Doc. A/AC 138/73). The l a t t e r  re p o rt supposed th a t  

annual p roduction  from a one m illio n  to n /y e a r  o p e ra tio n  o f 

manganese nodules might "be approxim ately 16,000 to n s  o f n ic k e l , 

13*000 to n s  o f copper, 2,800 to n s  o f c o b a lt , and 270,OCX) to n s  

o f manganese. I t  was expected th a t  th e  cobalt market might be 

th e  f i r s t  to  be a ffe c te d  by seabed p roduction , s in ce  th e  q u a n tity  

obtained  from th e  one m illio n  to n /y e a r  o p e ra tio n  would be about 

8 p e r c en t, o f t o t a l  world requirem ents by 1980. The A frican 

s t a t e  o f Z a ire  g en e ra lly  produces more th an  h ^ lf  th e  world*s 

c o b a lt ,  follow ed by Morocco, F in land , Canada and Zambia a t  much 

lower p e rcen tag es. The demand fo r  cobalt might grow s te a d ily  

i f  p r ic e s  were low ered.

D ickel was envisaged as be ing  th e  m ainstay o f th e  nodule 

in d u s try , accounting  fo r  over h a lf  th e  g ross revenues. The 

demand fo r  t h i s  m etal -  even a t th e  p resen t high p r ic e s  -  i s  

expected to  expand ra p id ly  over th e  coming decades. Canada 

a lread y  produces over h a l f  th e  world*s n ic k e l , and th e  Soviet 

Union about 20 p er c e n t, o f th e  t o t a l .

Manganese may not be recovered , as expected a t le a s t  in  

th e  fo re see a b le  fu tu re , because th e  p rocesses now being  

considered  a re  not commercially a t t r a c t i v e .  I f  commercial 

p roduction  i s  made, th en  seabed reso u rces  could have an impact 

on p r ic e s , s in ce  th e  demand fo r  manganese i s  q u ite  i n e la s t i c ,  

and no new uses a re  fo reseen  which would absorb any in c reased  

su p p lie s . The Soviet Union produces about h a l f  th e  w orld’ s 

manganese, In d ia , South A frica , B ra z il and Gabon each account
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fo r  le s s  th a n  10 p e r cent o f th e  supply*

The p roduction  o f copper from seabed nodules i s  expected

to  have l i t t l e  immediate e f fe c t  on th e  world commodity m arket.

The demand fo r  copper i s  about 10 tim es th a t  fo r  n ic k e l .  I f

r a te s  o f p roduction  o f nodules a re  geared to  th e  demand fo r

n ic k e l ,  th e  r e a l  percen tage o f t o t a l  copper demand which i s

produced from th e  seabed would be minim al. The U nited S ta te s

produces about a  q u a r te r  o f  th e  world*s copper, w hile  th e

S oviet Union, Zambia and C hile each produce about one e ig h th .

We can conclude from th e  above th a t  an adverse economic

impact on developing c o u n trie s  would r e s u l t  from th e  commercial

m ining o f seabed nodules and would f a l l  most h eav ily  on Z aire

(c o b a lt)  and to  a  much le s s e r  degree on Morocco ( c o b a l t ) ;  Zambia

(c o b a lt ,  co p p er); In d ia , B ra z il and Gabon /m anganese); and C hile

(co p p e r). Provided e f f e c ts  o f seabed p roduction  in  th e  a reas  o f

copper and manganese over th e  next few decades a re  not s e r io u s ,

th o se  co u n trie s  producing th e se  m etals w il l  be u n a ffe c ted .

Z a ire , Morocco and Zambia w il l  be among th e  se r io u s ly  a ffe c te d

( 1 )developing  c o u n tr ie s .
toVOAW  <X~V̂  C lA

There i s  a  need fo r  a  permanent and s p e c i f ic / to  undertake 

w hatever a c tio n  i s  req u ired  in  o rder to  avoid d is ru p tio n  o f th e  

m arkets o f t r a d i t io n a l  producers and to  secure th a t  o rd e rly  

m arketing i s  i n s t i tu te d .  In  a d d itio n , some re g u la tio n  might be 

n ecessa ry . There should be some kind o f generous compensatory 

arrangement fo r  a ffe c te d  land producers financed  e i th e r  d ire c t

( l )  Also th e  developed s ta t e s  o f Canada, U .S .S .R ., F in land  
and France.
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from th e  revenue o f th e  In te rn a tio n a l  A u thority  o r from a levy  

on consumers b e n e f i t t in g  from th e  lower p r ic e s  o f sea ted  

p ro d u c ts , to  where th e  liv e lih o o d  o f hundreds o f  thousands may 

he a t s ta k e , th e  fo re ig n  exchange earn ings and revenues o f a  

number o f developing co u n trie s  could be badly  a f fe c te d .

The Technology o f  th e  Seabed

With todays technology, i s  i t  p o ss ib le  to  e x p lo it th e  

re so u rces  o f th e  seabed? The answer to  t h i s  q u estion  w il l  

depend on th e  con tinu ing  advance o f technology to  an ex ten t which 

w i l l  o f f e r  th e  p o s s ib i l i ty  o f th e  e x p lo ita tio n  o f th e  seabed 

re so u rce s . That day could be not to o  f a r  d i s ta n t .  I f  we look 

back even to  com paratively recen t tim es when no-one con jec tu red  

th a t  th e  advance o f technology in  th e  o i l  in d u s try  could reach  

such a le v e l as i t  has tod ay . I t  would seem th a t  in  th e  n ear 

fu tu re  th e  technology o f th e  seabed could ra p id ly  advance to  th e  

ex ten t th a t  f u l l  e x p lo ita tio n  o f th e  seabed w il l  be p o s s ib le .

F i r s t l y ,  in  regard  to  th e  methods o f surveying th e  seabed, 

improvement has enabled development o f t h i s  system to  be 

achieved . E f f ic ie n t echo sounders send aco u s tic  s ig n a ls  to  th e  

sea  bottom which resound, and a re  am p lified  and converted by a 

reco rd e r to  g ive a  v is u a l  p r o f i le  o f th e  sea f lo o r .  The 

im portance o f t h i s  kind o f sounding i s  th a t  th e  depth  o f  th e  

bottom i s  recorded  as w ell as i t s  n a tu re  — whether i t  i s  rocky, 

sandy o r muddy.



L ate ly , th o se  methods have “been improved by seism ic and 

son ic  p r o f i l in g  o f th e  rocks and com position o f th e  seabed.

I t  has been found th a t  i t  i s  p o ss ib le  to  in d ic a te  th e  s t r a t i f i c a t i o n  

o f th e  seabed by th e  son ic  p u lses  which p e n e tra te  in to  th e  mud o f 

th e  seabed fo r  sho rt d is ta n c e s . In  t h i s  reg a rd , many k inds o f 

s o p h is tic a te d  machines have been developed, some o f which can 

produce sub—bottom p e n e tra tio n  down to  6 o r 7,000  m etres below 

th e  seabed. These k inds o f techn iques a re  im portant fo r  under­

w ater surveying because in  d isco v erin g  new sources o f o i l ,  i t  i s  

n ecessary  to  know th e  g eo lo g ica l s tru c tu re  a t th e  sa id  le v e l .

O ther techn iques have accomplished th e se  methods. I t  i s  p o ss ib le  

to  measure th e  c o n fig u ra tio n  o f rock s tru c tu re s  by reco rd in g  th e  

t r a v e l  tim e , and th e  d is ta n ce s  o f th e  shock waves from a  high 

exp losive  o r seism ic re f r a c t io n  and r e f le c t io n .  The method o f 

c o r e - d r i l l in g  o f fe rs  th e  p o s s ib i l i ty  o f ta k in g  la rg e  samples from 

co n siderab le  depths in  th e  seabed. Nowadays technology perm its 

d r i l l i n g  to  ta k e  p lace  in  depths o f up to  9»000 m etres, in  w ater 

which i s  deeper sev e ra l tim es th an  th e  reached dep th . The 

Glomar C hallenger has d r i l l e d  to  n e a rly  1,000 m etres in  w aters

6,000 m etres deep.

Improvements have been made in  th e  c o n s tru c tio n  o f d r i l l i n g  

r ig s  and p la tfo rm s. Years ago, th e  o ff-sh o re  r ig s  were s im ila r  

to  th o se  used on land , be ing  p laced  on a p la tfo rm  fix ed  to  th e  

sea  f lo o r ,  norm ally by s te e l  p i l e s .  R ecently  improved f lo a t in g  

p la tfo rm s have been used by which t h i s  p la tfo rm  i s  ab le  to  move 

about on th e  w ater, and i s  sometimes sem i-subm ersible. On some 

o f th e se  th e  d r i l l i n g  ta k es  p lace  through a w ell in  th e  middle

— 19” ”



o f th e  vesse l*  A U*S* firm  has co n stru c ted  a d r i l l i n g  p la tfo rm  

f o r  p roduction  in  over 200 m etres o f water* This k ind  o f 

equipment u su a lly  co s ts  an enormous amount o f money, and some o f 

them cost ahout £50 m illio n  each*

Powerful d i e s e l - e le c t r i c  engines a re  used in  th e  d r i l l i n g  

o f m u lti-d ire c t io n a l w ells* Nowadays^ th e re  i s  no problem in  

secu rin g  re -e n try  to  th e  same hole once th e  h i t  i s  removed* 

Techniques o f d r i l l i n g  a t angles o f 65 degrees have heen 

developed, making i t  p o ss ib le  to  ta p  re s e rv o ira  m ile from th e  

w e ll head. D r i l l—te s t in g  equipment u s in g  microwave systems has 

heen developed, which tra n sm its  th e  d a ta  receiv ed  from th e  w ell 

to  h ead -q u arte rs  on shore*

Automatic systems u s in g  aco u s tic  s ig n a ls  and e le c t r o -  

h y d rau lic  system s, opera te  th e  w e lls  by remote c o n tro l* ^  ^

An under-w ater v e h ic le  i s  a lso  used in  t h i s  f i e l d .  In  

1970 th e  U nited Kingdom con stru cted  a seabed v e h ic le  which was

( l )  UN Doc* E/4973, M ineral Resources o f th e  Sea* T his re p o rt 
d e sc rib e s  a  system in  which each w ellhead has two 
m in ia tu rise d  lo n g -d u ra tio n  ra d io is ta p e  g en era to rs  which 
power th e  e lec trom echan ica lly  ac tu a ted  va lv es  w ithout 
in te rru p tio n *  P roduction c o n tro ls  fo r  th e se  w e lls  a re  
ac tu a ted  and p re c is e ly  reg u la ted  by coded a co u s tic  s ig n a ls  
sen t out from a c e n tra l  p roduction  console lo ca ted  on a 
fix e d  p la tfo rm  about 1*5 k ilom etres from th e  w ells* The 
two-way a co u s tic  te lem etry  system tra n sm its  o p e ra tio n a l 
s ta tu s  re p o r ts  upon request from th e  p roduction  console 
and au to m atica lly  tra n sm its  any unscheduled o p e ra tio n a l 
changes o r m alfunc tions. Most sub—sea equipment used 
i s  designed to  be se t up from th e  sea -su rface  w ithout 
d iv e r  a s s is ta n c e .

-2 0 -



capable o f supporting  two o p era to rs  and th re e  d iv e rs  on th e  

seabed to  a  depth  o f 182 m etres (600 f e e t )  and o f perform ing 

such work as p i le -d r iv in g , p ip e lin e  in sp e c tio n , tre n c h in g , 

p ip e lin e  bury ing , salvage, and m aintenance.

In  a d d itio n , th e re  i s  an improvement in  under-^water 

v esse ls#  The French b a l lo o n is t ,  Auguste P icca rd , was th e  

f i r s t  to  develop a la rg e -s c a le  subm ersible v e h ic le , l a t e r  

tak en  over by th e  TJ.S# Navy. His son th en  designed th e  

Bathyscaph T r ie s te  which, in  1960, dived down to  th e  deepest 

p a r t  o f th e  ocean, 11,000 m etres beneath  th e  su rfa c e . The 

problem w ith  t h i s  v e h ic le  was th a t  i t  re q u ired  a su rface  support 

and could not be e a s i ly  manoeuvred. In  1964* tf»S. 

Oceanographic I n s t i t u t e  developed th e  A lvin, which was much 

more advanced th an  th e  p rev ious v e h ic le s , and was ab le  to  

o p era te  a t 2,000 m etres. The Aluminaut, ano ther U .S. v e h ic le , 

made o f aluminium, was designed to  opera te  a t 5,000 m etres and 

was su ccessfu l in  tra n s p o r tin g  s ix  men fo r  100 m iles a t a  depth  

o f  around 2,000 m etres. A fterw ards, co n sid erab le  advances were 

made through th e  use  o f g la ss  to  provide h u lls  capable o f 

w ith stan d in g  th e  heavy p re ssu re s  o f deep w ater. An American 

co rp o ra tio n  (W estinghouse) put out a  subm ersib le, th e  Deep s t a r

20,000 which i s  capable o f exp lo ring  more th an  98 p e r  cent o f th e  

ocean bed w ith  forward -  and s id e  -  look ing  sonar, lo w -lig h t- le v e l 

te le v is io n  cameras, ra d a r tran sp o n d er, movie camera, 

telecom m unication equipment and two m an ipu la to rs , fo r  e x p lo ra tio n , 

salvage c o n s tru c tio n  and re scu e .



Advance has been achieved in  th e  technology o f d redging ,

which i s  im portant in  nodule e x p lo ita tio n . In  1970* & su ccessfu l

t e s t  fo r  a p i lo t—sca le  a i r l i f t  h y d rau lic  dredge system in  th e

Blake P la teau  o f f  Georgia in  depths o f 800 to  900 m etres was made.

T his method was l a t e r  supplemented by a te le v is io n  camera which

h e lp s  in  e lim in a tin g  unwanted s e a - f lo o r  m a te ria l and in  d i r e c t in g

th e  nodules in to  th e  dredge p ip e . U nits along th e  p ipe  a re

used to  move th e  f lu id - s o l id  m ixture upwards. The sep a ra tio n

o f th e  nodules from th e  w ater and o th e r d e p o sits  i s  achieved on

th e  sh ip  i t s e l f ,  which th en  d is t r ib u te s  them by a conveyor to

th e  sh ip #s s to rag e  compartment. The p ipe  can w ithstand

p re ssu re s  and th e  dredge i t s e l f  has s u f f ic ie n t  power to  l i f t

sev e ra l hundred to n s  o f nodules through th e  dredge p ip e .

According to  th a t  t e s t ,  an o p e ra tio n a l mining r i g  was co n stru c ted
( l )which could mine 4*000 to n s  o f nodules a  day from 6,000  m e tre s . ' 7 

L a s tly , men a re  now ab le  to  l iv e  below th e  su rface  o f th e  

sea  fo r  rem arkably long p e rio d s . The development o f th e  aqualung 

d u rin g  th e  Second World War enabled th e  d iv e r  to  descend to  

rem arkable depths w ithout any support from th e  su rfa ce . I t  

however remained im possible fo r  th e  d iv e r  to  descend below 

approxim ately 70 m etres, because o f th e  p h y s io lo g ica l changes 

th e n  occu rrin g  in  th e  human body and which endanger human l i f e .  

L a te ly , th e  techn ique o f s a tu ra tio n  d iv in g  (developed by th e  U .S. 

and B r i t i s h  N avies) has made i t  p o ss ib le  fo r  men to  descend to

( l )  The Japanese M in istry  o f T ran sp o rta tio n  has announced
p lans to  design  and b u ild  a  manganese nodule mining sh ip .
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(1 )depths o f 500 metres* '  The d iv e r i s  p laced  in  an a r t i f i c i a l  

atmosphere a t depths w ell "below th e  su rface , so th a t  h is  

physiology "becomes s u f f ic ie n t ly  a cc lim a tised . I t  i s  th en  

p o ss ib le  fo r  him to  descend to  g re a te r  dep th s. I t  i s  p o s s ib le  

t o  p lace  perm anently manned s ta t io n s  on th e  seabed a t depths o f 

600 o r even 1,000 f e e t . ^ ^

Research and s tu d ie s  a re  be ing  made to  improve th e  

technology o f under-sea  mining to  which enormous amounts o f 

money a re  devoted fo r  t h i s  purpose, w hether by governments o r 

p r iv a te  companies. I t  i s  now known th a t  more th an  /5  b i l l i o n  a 

y ea r i s  spent on re sea rch  a p p e rta in in g  to  undersea technology, 

e i th e r  by th e  U*S* government o r by U.S. companies. H opefully , 

some tim e during  t h i s  decade th e  economic sep a ra tio n  o f th e  

m etals  o f th e  manganese nodules may be p o ss ib le  which perhaps 

w i l l  allow  th e  p roduction  o f a la rg e  amount o f m etals and a t a  

f a r  lower cost th an  p re se n tly  i s  derived  from land sou rces.

(1 ) In  1970 v o lu n te e r  members o f th e  Royal Naval S c ie n t i f ic  
S e rv ic e s , U nited Kingdom, stayed  10 hours a t a  world 
reco rd  sim ulated , dry* d iv in g  depth o f 457 m etres ( 1,500 
f e e t ) .  In  November, 1970, two d iv e rs  from th e  French 
Oceanographic Agency (COMEX) broke t h i s  reco rd  in  a 
sim ulated  •dry* d ive to  520 m etres (1 ,706 f e e t ) .  UN" Doc* 
E/4973, M ineral Resources o f th e  Sea.

( 2) Eye e t a l . ,  op. c i t . ,  in  G u llion , (e d ) , Uses o f th e  Seas 
(Englewood C l i f f s ,  N .J .:P re n tic e —H all, 19^7), p . 28.
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The Problem

By th e  la te  s ix t ie s  economic, le g a l ,  m il i ta ry  and 

environm ental problems began to  a r is e  concerning th e  seabed.

In  th e  United S ta te s ,  a  number o f p r iv a te  o rg a n isa tio n s

re a l is e d  th e  importance o f th e se  problems and c a lle d  fo r

co n fro n ta tio n  w ith  them. The s e m i-o ff ic ia l  Committee on

C onservation and Development of N ational Resources recommended

to  th e  White House Conference on In te rn a tio n a l C o-operation c a lle d

by P resid en t Johnson in  November, 19^5 th a t  . . .  i f  r ig h t s  a re  to

be g ran ted  fo r  resou rces th a t  a re  th e  common p ro p e rty  o f th e

world community, th en  d ec is io n s  on th e  a l lo c a tio n s  o f th e se

r ig h ts  o r on th e  methods of a c q u is it io n  must be made w ith in  th e

framework o f in te rn a tio n a l  law. A s p e c ia lis e d  Agency o f th e

United N ations would be th e  most ap p ro p ria te  body fo r  ad m in is te rin g

( 1 )th e  d is t r ib u t io n  o f exclu sive  mining r ig h t s .  In  1966 th e  

Commission to  Study th e  O rganisation  o f th e  Peace, a  l ib e r a l  and 

in te r n a t io n a l i s t  U .S. o rg an isa tio n  had suggested th e  

in te r n a t io n a l is a t io n  of th e  seabed. During 1967,th e  World Peace 

Through Law O rgan isation  (an a sso c ia tio n  o f in te rn a t io n a l  law yers) 

proposed th e* issuance  o f a  proclam ation (by th e  General Assembly) 

to  d e c la re  th e  a p p e rta in in g  o f th e  non—fis h e ry  reso u rces  o f  th e  

high sea s , o u ts id e  th e  t e r r i t o r i a l  w aters o f any s t a t e ,  and th e  

bed o f th e  sea beyond th e  co n tin e n ta l s h e lf ,  to  th e  U nited

( 1) Luard, p .83.

- 25-



N ations and under i t s  ju r is d ic t io n  and c o n tro l.*  In  th e  same 

y e a r , a ls o , th e  Pugwash Conference o f In te rn a tio n a l S c ie n t i s t s ,  

th e  American s c ie n t i s t ,  Alexander Rich, and a Soviet s c i e n t i s t ,  

Academician V.A. E nglehards, bo th  proposed th a t  th e  m ineral 

reso u rces  o f th e  seabed should be adm in istered  by th e  U nited 

N ations to  supply f in a n c ia l  support fo r  economic developm en t.^^  

Among many o th e rs , th e  super-powers re a l is e d  th e  danger 

o f th e  com petition  involved in  p o ss ib le  n a tio n a l u n i la te r a l  

a c tio n s  in  o rder to  gain  th e  most p o ss ib le  revenue from 

e x p lo itin g  th e  resou rces of th e  seabed. In  Ju ly , 1966,

P resid en t Johnson dec la red : "Under no circum stances, we b e lie v e , 

must we ever allow  th e  p ro sp ects  o f a r ic h  h arvest o f m ineral 

w ealth  to  c re a te  a  new form of c o lo n ia l com petition  among th e  

m aritim e n a tio n s . We must be c a re fu l to  avoid a  race  to  grab 

and hold th e  lands under th e  high sea s . We must ensure th a t  th e

deep seas and th e  ocean bottom a re  and remain th e  legacy o f a l l
( 2 )human b e in g s ."  During th e  fo llow ing  y e a rs , th e  content o f 

t h i s  d e c la ra tio n  had a more im portant echo w ith in  U nited 

N ations debates than  i t s  au thor might have expected. The 

S oviet Union which i s  w ell known to  oppose th e  v e s tin g  o f any 

a u th o r ity  to  th e  U nited N ations which in c rease s  i t s  power in  

any f i e ld ,  in  February, 1967 proposed in  th e  C on su lta tiv e  

Council o f th e  In tergovernm ental Oceanographic Commission (IOC)

(1) I b i d . ,p .84*

(2) Quoted in  Louis Henkin, "Changing Law fo r  th e  Changing 
S eas" , in  G ullion , Uses o f th e  S eas, op. c i t . ,  p .8 2 . 
Also, th e  New York Times, Ju ly  14, 1966, p . 10.
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th a t  i t  was urgent to  e s ta b lis h  a working group to  d ra f t

conventions on th e  exp lo ra tio n  and e x p lo ita tio n  o f th e  m ineral

reso u rces  o f th e  sea (such conventions would n o t, o f cou rse ,

have been ab so lu te ly  b ind ing  but would have depended upon th e

agreement o f each s t a t e ) .  T herefore , i t  i s  c le a r  th a t  th e

S o v ie ts , aware th a t  p re ssu res  fo r  in te r n a t io n a l is a t io n  were

s ta r t in g  to  b u ild  up, endeavoured to  s tren g th en  th e  ro le  o f

th e  IOC, as being  th e  le a s t  dangerous and su p em a tio n a l o f

in t  e rn a t io n a l in s t  i t u t  io n s • ̂

The U nited N ations i t s e l f  began to  r e a l i s e  th e  same kind

of danger and on Jferch 7 , 1966, th e  Economic and S o c ia l Council

(ECOSOC) passed a re s o lu tio n  (1112) req u es tin g  th e  S e c re ta ry -

General to  make a survey of th e  n o n -a g r ic u ltu ra l re so u rces  o f

th e  sea beyond th e  c o n tin e n ta l s h e lf  and o f th e  techn iques fo r

e x p lo itin g  them and to  id e n t i fy  th o se  reso u rces  now considered

to  be capable o f economic e x p lo ita tio n , e sp e c ia lly  fo r  th e

b e n e f it  o f th e  developing c o u n tr ie s . On October 31, 1967 and

a f t e r  th e  r i s e  o f th e  seabed is su e  w ith in  th e  U nited N ations

General Assembly, th e  S ecre tary -G enera l sa id  th a t  he would

examine v a rio u s  o p tio n s , in c lu d in g  th e  a d v is a b i l i ty  and

f e a s i b i l i t y  o f e n tru s tin g  th e  deep-sea reso u rces  to  an
( 2)in te rn a t io n a l  body.

(1 ) UN Monthly C hronicle 5, No.1 (January , 1968), p p .29-30; 
and W illiam E. B u tle r , The Soviet Union and th e  Law o f 
th e  Sea (B altim ore : Johns Hopkins P re s s , 1971)» P*156.

(2) Note by th e  S ecre ta ry -G en era l, A /ci/952 o f  October 31, 
1967. '
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On 17th August, 1967, Dr, Arvid Pardo, Malta*s

re p re se n ta tiv e  to  th e  United N ations, took th e  i n i t i a t i v e  on
( 1)"behalf o f h is  country '  o f req u estin g  th e  in c lu s io n  o f th e  

fo llow ing  item  on th e  agenda o f th e  twenty—second sess io n  of 

th e  General Assembly: "D eclara tion  and T reaty  concerning th e  

R eservation  E xclusive ly  fo r  peacefu l purposes o f th e  seabed 

and o f th e  ocean f lo o r ,  underly ing  th e  seas "beyond th e  l im its  

o f p resen t N ational J u r is d ic t io n , and th e  use o f t h e i r
( 2}Resources in  th e  I n te re s ts  of mankind. '  Dr. Pardo in tended 

to  se t out p r in c ip le s  governing th e  e x p lo ita tio n  o f th e  

seabed and th e  estab lishm ent o f a superv iso ry  in te rn a tio n a l  

a u th o r i ty .  Through th e  U nited N ations, Malta wanted to  

s tim u la te  th e  a t te n t io n  of o th e r n a tio n s  to  tak e  a c tio n  which 

would r e s u l t  in  th e  in te r n a t io n a l is a t io n  o f th e  seabed a rea  

b e fo re  th e  advance o f technology perm itted  th e  e x p lo ita tio n  o f 

t h i s  a rea  by th e  developed c o u n tr ie s , th u s  e n ta i l in g  in c re a s in g  

n a tio n a l c la im s ,'  '  N evertheless, although he d id  not succeed 

in  ach iev ing  h is  aim a t th a t  tim e, Pardo’ s proposal was th e  

b a s is  fo r  succeeding d iscu ss io n s  on th e  m atte r which have continued 

up to  th e  p re s e n t.

Dp • Fbrdo commenced by p in p o in tin g  th e  c o n f l ic t  between th e  

in te r e s t s  o f th e  developed and developing countries#  He s ta te d :

(1 ) UN Monthly C hronicle 5» No.1 (January  1968), p .29#
(2 ) UN Doc. A/6695 XXII, August 18, 1967 •

( 3 ) Barry Buzan, Seabed P o l i t i c s  (P raeger P u b lish e rs  : New 
York, 1976), p .67 .
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”In  view o f rap id  p rogress in  th e  development o f
new techn iques by te ch n o lo g ica lly  advanced
c o u n tr ie s , i t  i s  feared  • •• th a t  th e  seabed and
th e  ocean f lo o r ,  underly ing  th e  seas beyond
presen t n a tio n a l ju r i s d ic t io n ,  w il l  become
p ro g ress iv e ly  and com petitive ly  su b jec t to
n a tio n a l ap p ro p ria tio n  and use* This i s  l ik e ly
to  r e s u l t  in  th e  m i l i t a r i s a t io n  o f th e  a c c e ss ib le
ocean f lo o r  through th e  estab lishm ent o f fix ed
m ili ta ry  in s ta l la t io n s  and in  th e  e x p lo ita tio n
and d ep le tio n  o f resou rces o f immense p o te n tia l
b e n e f it  to  th e  world fo r  th e  n a tio n a l advantage

( 1 )o f te ch n o lo g ica lly  developed co u n trie s* ” '

The accompanying memorandum (A/6695) rev ealed  th e  M altese 

f e a r  behind Dr* Pardo*s proposal as expressed in  th e  f a c ts  th a t  

th e  seabed and ocean f lo o r  covered approxim ately f iv e -se v en th s  

o f th e  earth * s  surface* Rapid p rogress o f developed c o u n trie s  

in  marine technology and e x is t in g  in te rn a tio n a l  law could o f f e r  

only th e  p ro b a b i l i ty  o f com petition , n a tio n a l ap p ro p ria tio n  

and use o f th e  seabed and ocean f lo o r ,  th u s  r is k in g  th e  

exhaustion  o f th e  v ast resou rces o f th e  a rea  by a few s ta t e s ,  

in  a d d itio n  to  th e  danger o f u s in g  th e  seabed a rea  fo r  m il i ta ry  

purposes* Another problem was th a t  o f marine p o llu tio n  as a 

r e s u l t  o f th e  dumping of ra d io a c tiv e  and o th e r w astes due to  

th e  lack  o f in te rn a t io n a l ly  b ind ing  ru le s  and o f an e f fe c t iv e  

in te rn a t io n a l  system to  co n tro l a c t i v i t i e s  in  t h i s  f i e l d .  

Jfelta*s view was th a t  th e  tim e had come to  conclude a t r e a ty

( l )  UN Doc* A/6695 XXII, op* c it*



which would con tain  th e  fo llow ing  p r in c ip le s :

(1 ) The seahed and ocean f lo o r  ly in g  beyond th e  l im i ts  

o f n a tio n a l ju r is d ic t io n  should not he su b jec t to  

n a tio n a l ap p ro p ria tio n  in  any manner;

(2 ) The e x p lo ita tio n  o f th e  a rea  should be c a r r ie d  out 

in  a  manner c o n sis ten t w ith  th e  p r in c ip le s  and 

purposes o f th e  United N ations c h a r te r ;

(3 ) The e x p lo ita tio n  o f th e  a rea  should be c a r r ie d  out 

in  th e  in te r e s t s  o f mankind, u s in g  th e  net f in a n c ia l  

revenues p rim a rily  to  promote th e  development o f 

poor c o u n trie s ;

(4 ) The a rea  should be reserved  ex c lu s iv e ly  fo r  p eacefu l 

purposes* Malta suggested th e  c re a tio n  o f an 

in te rn a tio n a l  agency to  assume ju r i s d ic t io n  over th e  

seabed a rea  beyond n a tio n a l ju r i s d ic t io n ,  a c tin g  as 

t r u s te e  on b e h a lf  o f a l l  s ta te s  and su p erv isin g  and 

re g u la tin g  a l l  fu n c tio n s  th e reo n . In  o th e r words, 

to  transfo rm  th e  p ro v is io n s  o f th e  t r e a ty  in to

(Ore a l i ty *

I t  has been sa id  th a t  M alta’ s p roposals were in troduced

in to  a  le g a l vacuum as th e  exact s ta tu s  a t in te rn a tio n a l  law
( 2 )

concerning a reas  o u ts id e  n a tio n a l ju r i s d ic t io n  was unclear*

(1) Ib id .

( 2 ) Current Problems o f In te rn a tio n a l Law, Essays on U*N* 
Law and on th e  Law o f Armed C o n flic t, ed ited  by Antonio 
Cassese (Milano -  Dott* A* G iu ffre , 1975)» p»117«
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Malta* s proposal had th e  e ffe c t th a t  i t  was su ccessfu l 

in  i s o la t in g  th e  seabed a rea  as a v i t a l  is su e  among o th e r more 

g en era l is su e s  o f th e  ocean. I t  a lso  lin k ed  th e  p r in c ip le  o f 

th e  common h e rita g e  o f mankind w ith  th e  needs and in te r e s t s  o f 

th e  developing c o u n tr ie s t g iv ing  meaning to  th e  id e a .

A balance between th e  developing and developed c o u n trie s  

in  th e  v i t a l  is su e  o f th e  ocean seabeds would become a p o s s ib i l i ty  

w ith  th e  c re a tio n  o f an innovative  in te rn a tio n a l  o rg a n isa tio n  

which would re s u l t  in  economic b e n e f it  fo r  th e  developing 

c o u n tr ie s .

(1 )On 18th December, 19^7 th e  General Assembly unanimously 

adopted R eso lu tion  2340 (X X Il), "Examination o f th e  q u estion  o f 

th e  re s e rv a tio n  ex c lu s iv e ly  fo r  peacefu l purposes o f  th e  seabed 

and th e  ocean f lo o r ,  and th e  su b so il th e re o f , u nderly ing  th e  

h igh  seas beyond th e  l im its  of p resen t n a tio n a l ju r i s d ic t io n ,  

and th e  use o f t h e i r  resou rces in  th e  in te r e s t s  o f mankind."

This re s o lu tio n  was passed by 99 vo tes to  0 ag a in s t w ith  0 

a b s te n tio n . I t  e s ta b lish e d  an ad hoc committee o f th i r t y - f iv e  

s ta t e s  to  study th e  peacefu l uses o f th e  seabed and th e  ocean 

f lo o r  beyond th e  l im its  o f n a tio n a l ju r i s d ic t io n  ( r e fe r r e d  to

( l )  The M altese proposal was p laced on th e  Assembly*s agenda 
and sent to  th e  F ir s t  Committee fo r  co n sid e ra tio n , which 
i s  th e  General Assembly's p r in c ip a l committee fo r  
p o l i t i c a l  and s e c u r ity  problem s. The fa c t th a t  th e  
p roposal was sent to  th e  F ir s t  Committee, as opposed to  
th e  Second Committee, which norm ally considers economic 
problem s, and d id , in  f a c t ,  consider th e  re s o lu tio n  on 
th e  "Resources o f th e  Sea", in d ic a te s  th e  perceived  
im portance o f t h i s  problem.
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h e re a f te r  as th e  AflSBC) and to  rep o rt to  th e  General Assembly 

on th e  fo llow ing to p ic s :

(a )  a survey of th e  past and p resen t a c t i v i t i e s  o f th e  

U nited R ations, th e  sp e c ia lis e d  agenc ies, th e  

In te rn a tio n a l Atomic Energy Agency and o th e r i n t e r ­

governmental bodies w ith  regard  to  th e  seabed and 

th e  ocean f lo o r  and o f e x is t in g  in te rn a tio n a l  

agreements concerning th e se  a re a s ;

M  an account o f s c ie n t i f i c ,  te c h n ic a l ,  economic, le g a l 

and o th e r asp ec ts  o f  t h i s  item ;

(c ) an in d ic a tio n  reg ard in g  p ra c t ic a l  means to  promote 

in te rn a tio n a l  co -opera tion  in  th e  e x p lo ita tio n , 

conservation  and use o f th e  seabed and th e  ocean 

f lo o r ,  and th e  su b so il th e re o f , as contem plated in  

th e  t i t l e  o f th e  item , and o f t h e i r  re so u rce s , having 

regard  to  th e  views expressed and th e  suggestions put 

forward by member s ta te s  during  th e  co n sid e ra tio n  o f 

t h i s  item  a t th e  tw enty-second S ession  o f th e  

General Assembly.

The re s o lu tio n  a lso  requested  th e  S ec re ta ry —General to  

ren d er a l l  ap p ro p ria te  a s s is ta n c e  to  th e  Ad hoc committee, 

in c lu d in g  th e  subm ission o f th e  r e s u l t s  o f th e  s tu d ie s  p rev io u s ly  

no ted , and o f  such o th e r documentation as may be provided by th e  

v a rio u s  in tergovernm ental bod ies and sp e c ia lis e d  agencies th a t  

had been in v ite d  to  co -o p era te .
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The preamble o f th e  re so lu tio n  mentioned th e  p r in c ip le

p o in ts  o f in te r e s t  in  th e  handling o f th e  problems concerned:

m ain ta in ing  in te rn a tio n a l peace and s e c u r ity , e x p lo ita tio n  and

u se  o f th e  re sp ec tiv e  areas fo r  th e  b e n e f it  o f a l l  mankind,

p ro h ib i t io n  o f a c tio n s  and uses which might be d e trim en ta l to

th e  common in te r e s t  o f mankind, in te rn a tio n a l  co -o p era tio n  and

co -o rd in a tio n  in  th e  fu r th e r  peacefu l ex p lo ra tio n  and use*

The t i t l e  of R esolu tion  2340 (Examination o f th e  q u estion

o f)  was not what Dr. Pardo proposed should be c a lle d  "D ec la ra tio n

and T rea ty  concerning” and most o f Pardo* s p roposa ls  were not

mentioned, th e  reason  being  a compromise which was reached in

th e  debate o f th e  F ir s t  Committee o f th e  General Assembly. This

s t ip u la te d  th a t  th e  U nited S ta te s  and c e r ta in  o th e r co u n trie s

favoured th e  estab lishm ent o f a  permanent committee on th e

oceans, w hile th e  Soviet Union opposed th e  foundation  o f a

committee a t a l l .  The above form ula o f th e  R eso lu tion  was

n ecessary  in  o rd er to  keep th e  support o f bo th  L a tin  American

s ta te s  and th e  U nited S ta te s  due to  t h e i r  fe a r  th a t  t h i s  item

would r a is e  fu r th e r  questions reg ard in g  th e  l im i ts  o f n a tio n a l

ju r i s d ic t io n  and t h e i r  own m aritim e powers, and a lso  th e  concern

o f th e  U nited S ta te s  in  th e  development o f seabed mining in
( 1)

p a r t i c u la r .

(1 ) UR Monthly C hronicle 5 , Ro.1 (January , 1968), pp29-32; 
and Luard, 1974» pp83-90.
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The Ad Hoc Committee

The AHSBC began i t s  work w ith  only th e  two re p o r ts  o f 

th e  Secre tary -G enera l which were th e  r e s u l t  o f th e  1966 

R eso lu tions o f ECOSOC and th e  General Assembly# These two 

re p o r ts  became a v a ila b le  in  February and A p ril, 1968 r e s p e c tiv e ly , 

covering  questions o f marine sc ien ce , technology and resources# 

They were not in tended to  cover economic, le g a l and m il i ta ry  

a sp ec ts  o f  th e  question# We see th a t  th e  ABSBC s ta r te d  i t s  

work w ithout s u f f ic ie n t  in form ation  and in  o rder to  f ix  a 

foundation  on which to  base i t s  work, i t  had to  acq u ire  more 

in fo rm ation  on th e  su b jec t in  o rder to  p repare  v i r tu a l  s tud ies#  

The committee th e re fo re , absorbed more in fo rm ation  when th e  

s e c r e ta r ia t  produced a major re p o rt on th e  le g a l a sp ec ts  o f th e  

q u estio n  (A/AC#135/l9 and adds. 1 and 2 ), in  a d d itio n  to  many 

sh o rt re p o r ts  on such asp ec ts  as in te rn a tio n a l  agreements 

concerning th e  a rea  (135/10)» re lev an t n a tio n a l l e g is la t io n  

( 135/ 11) ,  economic im p lica tio n s  o f seabed m ineral e x p lo ita tio n  

(1 3 5 /1 4 ), e f fe c ts  o f seabed mining on o th e r u ses  o f th e  ocean 

(135/15)» and m il i ta ry  u ses o f th e  ocean f lo o r  (135 /28).

Moreover, IMCO and th e  IOC subm itted re p o r ts  upon th e  request 

o f  th e  ABSBC (135 /4 , 17 and 23 ).

(1 ) ECOSOC R eso lu tion  (1112) o f M arch and General Assembly 
R eso lu tion  (2172) o f December#
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The ABSBC held  th re e  sessio n s  during  th e  y ear 1968, The

f i r s t  two were held  a t U nited Bat ions H eadquarters, Hew York,

th e  f i r s t  from 18 to  27 March and th e  second from 17 June to

9 July* The th i r d  sessio n  was held  a t th e  in v i ta t io n  o f th e

B ra z il ia n  Government a t Rio de Jan e iro  from 19 to  30 August*

At i t s  f i r s t  se ss io n , th e  AHSBC e s ta b lish e d  two working

groups in  o rd er to  o rgan ise  i t s  work, one to  deal w ith  economic

and te c h n ic a l a sp ec ts  o f th e  su b je c t, and th e  o th e r to  d ea l w ith

le g a l is s u e s , w hile th e  AHSBC kept fo r  i t s e l f  th e  d iscu ss io n  on

th e  s c ie n t i f i c  asp ec ts  and on recommendations fo r  prom oting
(1)in te rn a t io n a l  co-operation* I t  a lso  decided to  adopt th e

consensus ru le  in  i t s  work r a th e r  th an  th e  v o tin g  procedure*

T his d e c is io n  was tak en  a f t e r  considering  th e  is su e  and th e
( 2 )o b je c tio n  o f developed co u n trie s  on th e  v o tin g  system *' '  A 

comment on t h i s  po in t i s  t h a t ,  i t  was hard fo r  th e  committee 

to  adopt item s unanimously, simply because o f th e  c o n f l ic t  o f 

in te r e s t s  between th e  developed co u n trie s  and th e  developing 

c o u n trie s  w ith in  th e  committee which re s u lte d  in  th e  slowing 

down o f th e  committee, s process*

The common h e r ita g e  p r in c ip le  was one o f th e  AHSBC themes 

which was debated in  th e  meetings* We know th a t  D r. Pardo was 

th e  f i r s t  to  propose th a t  th e  seabed beyond n a tio n a l ju r i s d ic t io n

(1 ) United H ations Yearbook, 19^8, pp•69—70•

( 2) Buzan, op* c i t* ,  p*70*
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should be d ecla red  a common h e rita g e  o f mankind. The developing 

c o u n trie s  p resen ted  befo re  th e  committee d r a f t s  d is tin g u ish e d  by 

t h e i r  re fe ren ce  to  th i s  p r in c ip le  as a f i r s t  demand, w hile th e  

U»S* and th e  U.K. d ra f ts  ignored u t t e r ly  th e  re fe re n ce  to  t h i s  

p r in c ip le .  Bfo attem pt a t a l l  had been made to  d e fin e  i t s  

p r a c t ic a l  m ea^and i t  was m ostly challenged on i t s  m eaninglessness 

from a  le g a l po in t o f view.

The AHSBC was unsuccessfu l in  so lv in g  th e  d isp u te  over 

th e  qu estio n  o f th e  peacefu l uses o f th e  a re a . The developed 

c o u n trie s  here a lso  defended t h e i r  r ig h t  to  use submarines and 

d e te c tio n  d ev ices , w hile th e  developing c o u n trie s  in  g e n e ra l, 

were f ig h t in g  fo r  th e  d e -m il i ta r i s a t io n  o f th e  a re a .

The committe devoted a lo t  o f i t s  tim e to  d iscu ss in g  th e  

q u estio n  o f in te rn a tio n a l  machinery, i t  being  o f sp ec ia l 

im portance fo r  th e  developing c o u n trie s  in  th e  sense o f 

t r a n s la t in g  th e  common h e r ita g e  p r in c ip le  to  r e a l i t y .  The id ea  

o f in te rn a tio n a l  machinery emerged f i r s t l y  through Pardo1s 

p ro p o sa l. The committee faced a w ild  debate over th e  m atte r 

which re s u lte d  in  a hard c lash  between d if f e r e n t  c o u n tr ie s . The 

S ov ie t Union was s t i l l  h o s t i le  to  c re a te  any kind o f new 

in te rn a t io n a l  o rg a n isa tio n  and wanted to  d e le te  th e  item  on th e  

q u estio n  from th e  committee*s agenda. While Tanzania, supported 

by th e  developing c o u n trie s  fought fo r  i t  in  th e  c o n sid e ra tio n  

th a t  th e  qu estio n  o f in te rn a tio n a l  machinery i s  an e s s e n t ia l  

p re re q u is i te  to  th e  r e a l i s a t io n  o f th e  common h e r ita g e  p r in c ip le .  

By th e  end o f th e  committee*s m eeting i t  was unable to  so lve  th e
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problem and c lo se  th e  gap on th e  m atte r "between th e  d isp u tin g  

s ta tes* ^  ^

As we know, one o f th e  main demands o f Wfeilta was th e  

fo rm u la tion  o f a se t o f p r in c ip le s  to  govern th e  e x p lo ita tio n  

o f th e  seabed in  th e  fu ture*  The AH3BC devoted i t s e l f  to  t h i s  

purpose as a  theme to  achieve th e  p re s c r ip t iv e  p a r t o f i t s  

mandate* The sa id  committee faced th e  o b s tac le  c rea ted  by th e  

c o n f l ic t  between th e  in te r e s t s  o f th e  developing c o u n trie s  and 

o f  th e  developed c o u n trie s , which prevented th e  committee from 

f u l f i l l i n g  i t s  goal* The developed co u n trie s  wanted a general 

s e t o f p r in c ip le s  o f th e  kind th a t  could be accepted by 

everyone w ith  l i t t l e  d i f f i c u l ty ,  w hile th e  developing c o u n trie s  

wanted a se t o f p r in c ip le s  which a re  c o n tro v e rs ia l w ith  s p e c if ic  

con ten t o f th e  kind th a t  might not be accepted by a ll*  In  

o th e r words, th e  developed co u n trie s  wanted a general le v e l o f 

agreement which ob lig es  them to  very  l i t t l e  o th e r th an  th e  

t r a d i t io n a l  o b lig a tio n s  to  p reserve  e x is t in g  uses o f th e  seas , 

and leav in g  th e  fu tu re  system o f e x p lo ita tio n  and le g a l r ig h ts  

la rg e ly  open and undecided* The developing c o u n trie s  wanted a 

se t o f p r in c ip le s  which would change th e  e x is t in g  s ta tu s ;  which 

would se t up th e  p r in c ip le  o f in te rn a tio n a l  ownership o f th e

(1 ) On th e  ABSBCf s work g en e ra lly  during  1968, see GAOR 
(G eneral Assembly, O ff ic ia l  Records; XXIII, A/7230, 
September, 1968 ([Report o f th e  AHSBC) and AB3BC Summary 
Records A/AC.135/SR. 1-26, A/AC.135/WG*l/SR* 1 -U , and 
A/AC. 135/WG.2/SR.1-15.
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seabed re so u rce s , and a t le a s t  th e  need fo r  some system of 

in te rn a t io n a l  co n tro l over t h e i r  ex p lo ita tio n *  In d ia  f i r s t  

ra is e d  th e  m a tte r e a r ly  in  th e  committee*s second se ss io n , and 

Tanzan ia ,  Libya supported i t*  D ra fts  o f d e c la ra tio n s  were 

subm itted  b e fo re  th e  committee by In d ia , th e  U nited S ta te s  

and a  group o f developing co u n trie s  numbering 12, which a re  

members on th e  committee in  ad d itio n  to  Senegal, Somalia, 

and Yugoslavia* The U nited S ta te s  ta b le d  a d ra f t  d e c la ra tio n  

which p resen ted  th e  f i r s t  mentioned view w hile th e  developing 

coun tries*  d ra f t  p resen ted  th e  l a t t e r  mentioned view* The 

r iv a l r y  between th o se  two d e c la ra tio n s  was compromised by 

an o th er s e t o f p r in c ip le s  which were proposed by th e  U nited

( 1 )Kingdom and afte rw ards supported by th e  developed coun tries*  

T his d r a f t  went beyond th e  uncommitted p o s it io n  o f th e  Soviet 

Union and o f  i t s  a l l i e s  and a lso  th a t  o f th e  U nited S ta te s  

which rep resen ted  th e  extreme p r iv a te  e n te rp r is e  s i tu a t io n ,  and 

n o t so f a r  a s  th e  developing co u n trie s  p o s it io n  o f  extreme 

in te rn a tio n a lism *  The proposed p r in c ip le s  were th e

fo llow ing : There i s  an a rea  o f th e  seabed which l i e s  beyond 

th e  l im i t s  o f  n a tio n a l ju r i s d ic t io n ;  a p re c ise  boundary should 

b e  agreed  f o r  t h i s  a re a ; an in te rn a tio n a l  regime governing th e  

e x p lo ita t io n  o f  reso u rces  o f t h i s  a rea  should be agreed upon; 

no s t a t e  may claim  o r  ex e rc ise  sovereign  r ig h ts  over any p a r t

(1 )  GAOR i n n ,  A/7230, 1968 (Report o f th e  AffiBC), pp . 17-19*



o f t h i s  a rea  and no p a rt i s  sub jec t to  n a tio n a l a p p ro p ria tio n ; 

e x p lo ita tio n  o f th e  a rea  s h a ll  he c a rr ie d  on fo r  th e  b e n e f it  

o f  a l l  mankind, e sp e c ia lly  th e  developing c o u n tr ie s ; th e  a rea  

s h a l l  he reserved  ex c lu siv e ly  fo r  peacefu l purposes; and 

a c t i v i t i e s  in  t h i s  a rea  s h a ll  he conducted in  accordance w ith  

in te rn a t io n a l  law, in c lu d in g  th e  United N ations Charter*

C ritic ism

I t  i s  no tab le  th a t  th e se  p r in c ip le s  were r e la t iv e ly  

vague* Although s ta t in g  th e  need fo r  a regim e, nevertheless*  

th e  q u estion  i s  to  which kind o f regime i t  was re fe r r in g ?  Also 

no mention was made as to  when o r how to  draw th o se  p re c ise  

boundaries which were mentioned. What was meant by th e  

statem ent th a t  no s ta te  could claim  sovereign r ig h ts  over th e  

seabed; d id  i t  mean th a t  th e  e x p lo ita tio n  o f th e  a rea  was to  

be f re e  to  anyone o r th a t  i t  should be c o n tro lle d  under th e  

a u th o r ity  o f an in te rn a tio n a l  body? What about th e  p r in c ip le  

th a t  e x p lo ita tio n  o f th e  a rea  should be fo r  th e  b e n e f it  o f a l l  

mankind? I t  could be in te rp re te d  as meaning a need fo r  maximum 

p roduction  as qu ick ly  as p o ss ib le  or th a t  e x p lo ita tio n  should 

be under s t r i c t  co n tro l and ag a in st th e  payment o f la rg e  

in te rn a t io n a l  ro y a ltie s*  In  a d d itio n , i t  d id  not d e sc rib e  which 

k ind  o f a c t i v i t i e s  would be beyond th e  scope o f peacefu l 

pu rposes. L as tly , i t  d id  not d e fine  th e  p re c ise  ru le s  which 

would govern th e  a c t i v i t i e s  in  th e  area* A few developed
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c o u n tr ie s , jo in t ly  w ith  th e  communist c o u n trie s , thought 

th a t  th e  statem ent went too  f a r .

Because o f th e  d iffe ren c es  between th e  d e s ire s  and 

in te r e s t s  o f th e  s ta t e s ,  according to  t h e i r  geographical 

s i tu a t io n ,  th e  ABSBC had led  to  deadlock and was unable to  

reach  an agreement between th e  c o n f lic tin g  c o u n trie s  to  draw 

up a  d ra f t  o f p r in c ip le s .

Comments

The ABSBC was not successfu l in  f u l f i l l i n g  th e  ta s k  which 

was given to  i t  by R esolu tion  2340 (XXII) fo r  many reaso n s . 

F i r s t l y ,  th e  shortage o f enough inform ation  on which to  base 

recommendations was one o f th e  committee’ s problem s. When 

th e  committee s ta r te d  i t s  work, i t  had only th e  two re p o rts  

o f  th e  Secre tary -G enera l re s u l t in g  from th e  1966 ECOSOC and 

General Assembly R eso lu tions, These two re p o rts  were issu ed  in  

February and A pril 1968 and w hile they  were thorough on 

q u estio n s  o f marine sc ience , technology, and re so u rce s , they  

were not in tended to  cover economic, le g a l ,  and m il i ta ry  

a sp ec ts  o f th e  q u estio n . Secondly, th e  mandate which was 

given to  th e  AB3BC by th e  General Assembly as s ta te d  in  th e  

re s o lu tio n  was q u ite  open-ended, b esid es  which th e  committee 

had not had any preceden ts or proposals ap art from th a t  o f 

Pardo which could guide i t  in  i t s  work. T h ird ly , th e re  was 

not any e x is t in g  s ta te  p ra c tic e  in  th e  a rea , and th e  C on tinen ta l
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S h e lf  Convention and th e  High Seas Convention were an 

in s u f f ic ie n t  a id  towards so lv ing  th e  problem# I t  can now he 

understood th e  kind o f d i f f i c u l t i e s  w ith  which th e  committee 

was faced .

However, th e  committee1s meetings were u s e fu l. I t  

educated th e  le s s  w ell-inform ed members o f d e leg a tio n s , i t  

a lso  helped to  d e fin e  many key is su e s  and to  give purpose and 

d ire c t io n  to  th e  whole seabed debate .

What i s  im portant about th e  AHSBC was th a t  i t  opened th e  

door towards o th e r law o f th e  sea questions supposedly closed  

by th e  Geneva Conventions. The d iscu ssio n  on boundaries fo r  

th e  a re a  rev ived  th e  question  o f co n tin en ta l s h e lf  l im i t s ,  and 

in  some cases th rea ten ed  to  c lash  em barrassingly w ith  

t e r r i t o r i a l  sea l im i t s .  Also, d iscu ss io n  o f a c t i v i t i e s  

r e la t in g  to  th e  a rea  ra is e d  questions about th e  s u i t a b i l i t y  o f 

e x is t in g  high seas d o c tr in e s . Libya and Ice lan d  c a lle d  fo r  a 

new conference on th e  su b je c t. Although th e  p roposal was 

prem ature, i t  was a lso  p ro p h e tic .

The General Assembly

The l a s t  m eeting o f th e  AHSBC was held  on 30th August,

1968, th e r e a f te r  th e  debate on th e  seabed is su e  being  tr a n s fe r re d  

to  th e  General Assembly o f th e  U nited N ations. The F ir s t  

Committee o f th e  General Assembly ex ten siv e ly  considered th e  

m a tte r a t i t s  tw e n ty -th ird  sessio n  and d iscussed  th e  q u estion
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o f th e  peacefu l uses o f th e  seahed and ocean f lo o r ,  and spent 

much tim e on th e  rep o rt o f th e  AHSBC which contained th e  

r e s u l t  o f th e  committee’ s work on th e  s u b j e c t / 1^

The F ir s t  Committee of th e  General Assembly held  e igh t 

m eetings from 28 October to  11 November^^ and fou r m eetings 

from 18 to  20 December, 1968 to  d iscu ss  th e  v a rio u s  asp ec ts  

o f  th e  m a tte r# ^ ^  Several p roposals were subm itted to  th e  

F i r s t  Committee r e la t in g  to  th e  fo llow ing asp ec ts  o f th e  

matt e r :

(1 ) p roposals concerning th e  establishm ent and term s o f 

re fe ren ce  o f a s tand ing  committee to  succeed th e

Ad hoc committee and ap p ro p ria te  in te rn a tio n a l  

machinery fo r  th e  promotion o f th e  ex p lo ra tio n  and 

use o f th e  resou rces o f th e  a rea ;

(2 ) p roposals concerning th e  suggested In te rn a tio n a l 

Decade o f Ocean E xp lo ration ;

( 3 ) p roposals concerning p o llu tio n  and

(4 ) p roposals concerning a statem ent o r d e c la ra tio n  o f 

p rin c ip le s*

I t  i s  rem arkable th a t  th e  F ir s t  Committee was no more 

fo r tu n a te  th an  th e  A^BC in  i t s  e f fo r t s  to  reach  an agreement 

in  s e t t in g  out a  d e c la ra tio n  o f p r i n c i p l e s '^  and fo r  th e  same

(1 ) A/7230
( 2) A/C*l/pv*1588-1605.
(3 ) A /C .l/p v .1646-1649.
( 4 ) A/AC.138/7 and c o rrs . 1-4 (March, 1969) ,  pp*15-25*
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reaso n , th a t  being  th e  c o n f lic tin g  in te r e s t s  o f th e  developing 

and developed countries*  A to t a l  o f more than  t h i r t y  w estern , 

A frican  and Asian s ta te s  favoured th e  adoption o f a se t o f 

p r in c ip le s  during  th e  session  o f 1968, but th e  Soviet Union 

and most o f i t s  a l l ie d  s ta te s  r e s is te d  t h i s  on th e  b a s is  th a t  

th e  su b jec t needed more study to  ensure i t s  wide support s in ce  

th e re  had yet been no s u f f ic ie n t agreement on th e  subject*

W ithin th e  F ir s t  Committee meetings i t  was agreed th a t  

a  S tand ing  Committee should be e s tab lish ed  to  ca rry  on th e  

work o f th e  AHSBC on th e  sub jec t as long as th e  l a t t e r  had 

not reached any conclusive agreement on a d e c la ra tio n  o f 

p r in c ip le s*  On 21 December, 1968, th e  General Assembly e s ta b lish e d  

a  committee composed of fo rty -tw o members, on th e  peacefu l uses 

o f th e  seabed and th e  ocean f lo o r  beyond th e  l im its  o f n a tio n a l 

ju r isd ic tio n *  This was done by R esolu tion  2467A which was 

passed  by 112 v o tes  to  0 a g a in s t, w ith  7 a b sten tio n s  ( th e  

S oviet Union, th e  Ukranian R epublic, th e  B yelorussian  R epublic, 

Hungary, Cuba, Cambodia and E quato ria l Guinea).

The membership o f th e  new committee was s im ila r  to  i t s  

p redecesso r except th a t  th re e  developing co u n trie s  had been 

dropped (Ecuador, Senegal, Somalia) and te n  new developing 

c o u n tr ie s  co n trib u ted  in  th e  committee* The developed co u n trie s  

remained th e  same (s ix te e n  s ta te s )*  In  ad d itio n , th e re  were 

e ig h t A frican , f iv e  A sian, fo u r Arab, seven L atin  American 

s ta t e s  p lu s  Jfe.lta and Y ugoslavia.

The land locked, sh e lf  locked co u n trie s  and th o se  o f
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m arginal m aritim e coast agreed to  remain under—rep resen ted  

w ith  only e igh t members* Also rep resen ted  were two—th i r d s  o f 

th e  s ta t e s  having major in te r e s t s  in  im porting th e  fou r 

m eta ls e x is t in g  in  manganese nodules (n ic k e l, copper, cobalt 

and manganese)* In  a d d itio n , th e re  were those  s ta te s  w ith  

commitments towards c re a tin g  a deep sea mining c a p a b ili ty  w ith  

th e  exception  o f Western Germany whichwas not ye t a  members o f 

th e  U nited Nations* Also, of those  s ta te s  w ith  major in te r e s t s  

in  th e  export o f th e  four m eta ls , they  were und er-rep resen ted  

by o n e - th ird .

The R esolu tion  po in ted  out th a t  th e  e x p lo ita tio n  o f th e  

a re a  should be c a rr ie d  out fo r  th e  b e n e f it  o f mankind as a 

whole, w ith  sp ec ia l regard  to  th e  in te r e s t s  and needs o f th e  

developing  countries*  The R esolution e s ta b lish e d  th e  mandate 

o f th e  new committee work as fo llow s:

"study th e  e lab o ra tio n  o f th e  le g a l p r in c ip le s  
and norms which would promote in te rn a tio n a l  
co -o p era tio n  in  th e  ex p lo ra tio n  and use o f th e  
seabed and th e  ocean f lo o r ,  and th e  su b so il 
th e re o f ,  beyond th e  l im its  o f n a tio n a l 
ju r i s d ic t io n  and to  ensure th e  e x p lo ita tio n  o f 
t h e i r  resou rces fo r  th e  b e n e f it  o f mankind, 
and th e  economic and o th e r requirem ents which 
such a  regime should s a t i s f y  in  o rder to  meet 
th e  in te r e s t s  o f humanity as a whole*tT

Another th re e  re so lu tio n s  were adopted:

R eso lu tion  2467B was uncont rover s i  a l ly  adopted by 119 v o te s  to

0 a g a in s t , w ith  no a b s te n tio n . This R esolu tion  requested  th e
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S ec re ta ry —General to  prepare a study o f measures th a t  may he 

tak en  ag a in s t p o ssib le  p o llu tio n  a r is in g  from ex p lo ra tio n  and 

e x p lo ita t io n  o f th e  area*

R eso lu tio n  2467C was very c o n tro v e rs ia lly  adopted by 85 vo tes  

to  9 ag a in s t w ith  25 absten tions*  The re s o lu tio n  requested  th e  

S ecre tary -G enera l to  prepare a study on e s ta b lish in g  

in te rn a t io n a l  machinery fo r  th e  promotion o f th e  ex p lo ra tio n  

and e x p lo ita tio n  o f th e  resources o f th e  a rea  fo r  th e  b e n e f it  

o f  mankind as a whole, ta k in g  in to  sp ec ia l co n sid e ra tio n , th e  

in te r e s t s  and needs o f th e  developing countries*

Also requested  th e  S ecretary-G eneral to  undertake a  study on 

th e  q u estio n  o f e s ta b lish in g  in  due tim e ap p ro p ria te  

in te rn a t io n a l  machinery • ••  and to  submit a rep o rt on th e  

m a tte r to  th e  Seabed Committee fo r  co n sid e ra tio n  during  one 

o f  i t s  sessio n s  in  1969*

R eso lu tion  C was a c tu a lly  im portant fo r  th e  growing 

d isp u te  on th e  seabed issue* 39 developing co u n trie s  

sponsored t h i s  re s o lu tio n , th e  9 s ta te s  who opposed i t  were 

members o f th e  Soviet Group and o f th e  25 s ta te s  which 

ab s ta in e d , 13 o f them were w estern , in c lu d in g  th e  b ig g est 

powers except Japan, and th e  developing co u n trie s  to ta l l e d  

12* Those who sponsored th e  R eso lu tion  were:

10 w estern  s ta t e s ,  9 small European s ta te s  and Japan* I t  

i s  rem arkable to  say th a t  none o f th e  fo u r re so lu tio n s  in  2467 

mentioned th e  common h e rita g e  p r in c ip le , but a l l  o f them 

emphasised th e  f needs and in te r e s t s 1 o f th e  developing co u n trie s
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more th a n  R eso lu tion  2340 had cfc*\p« The in c lu s io n  o f 

in te rn a t io n a l  machinery in  th e  debate was a , towards

th a t  p r in c ip le  although common h e rita g e  was not mentioned 

d i r e c t ly .

R eso lu tion  D was adopted w ithout objection* This 

R eso lu tion  welcomed th e  concept o f an In te rn a tio n a l Decade o f 

Ocean E xp lo ra tion  and in v ite d  th e  member s ta t e s ,  th e  

In te rn a t io n a l  Oceanographic Commission, and th e  S e c re ta ry -  

General to  co-operate  w ith  each o th e r in  t h i s  re s p e c t.
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CHAPTER 2

THE SEABED DEBATES 1969

THE SEABED COMMITTEE
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The scheme o f th e  Seabed Committee ( r e fe r re d  to  h e re a f te r  

as th e  SBC) work was very much th e  same as th e  AB3BC. Prom 

1969 to  1970 "the SBC followed th e  p a tte rn  and mandate given to  

i t  by R eso lu tions 2467A and 2467c . I t  re -e s ta b lis h e d  th e  le g a l ,  

economic and te c h n ic a l working groups in to  sub—com m ittees. I t  

c a r r ie d  on th e  method of working by consensus and th e  whole 

framework o f d iscu ssio n  which followed th e  AHSBC. I t  achieved 

i t s  work by acq u irin g  in form ation , n e g o tia tin g  a d e c la ra tio n  

o f  p r in c ip le s  and d e fin in g  areas o f d isagreem ent. 1

I t  i s  remarkable th a t  th e re  was a tien d  over th e se  years  

f o r  th e  law o f th e  sea is su e s  to  begin  to  tak e  a b roader space 

in  th e  d iscu ss io n s  w ith in  th e  U nited N ations, w ith  sp ec ia l 

emphasis on th e  in te rn a tio n a l seabed regime and machinery.

The SBC held  only th re e  sessions during  1969 a* U nited 

N ations H eadquarters, New York, on 6 to  7 February, from 10 to  

28 March and from 11 to  29 August, w ith  a d d itio n a l m eetings in  

November 19^9* Seventeen United N ations member s ta te s  a ttended  

th e  committee*s sessio n s as observers , and re p re se n ta tiv e s  o f

th e  In te rn a tio n a l  Atomic Energy Agency and th e  sp e c ia lis e d

. ( 2 ) ag en c ie s .

At th e  second sessio n  o f th e  main committee, i t  was 

agreed to  a l lo c a te  th e  su b jec ts  and fu n c tio n s  among th e  main 

committee and th e  two sub—committees#

(1 ) Buzan, p#90*
(2 ) UN Yearbook, 1969, P-57.
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The le g a l sub—committee devoted most o f i t s  e f f o r t s  to

s e t  out agreed form ulation o f a d e c la ra tio n  o f p r in c ip le s*

The SBC had Before i t  a d ra f t  re so lu tio n  which was subm itted

to  th e  General Assembly*s F ir s t  Committee in  1968 which th en

had been tra n sm itte d  to  th e  SBC. Inform al c o n su lta tio n s  a f t e r

g en era l d iscu ss io n  in  th e  Iferch sessio n , were considered by

th e  sub—committee between th e  second and th i r d  sessio n s  w ith

th e  o b jec t o f reach ing  an agreement* The sub—committ ee took

in to  co n sid e ra tio n  th e  rep o rt which was prepared by i t s

in form al d ra f t in g  group.

A fte r fu r th e r  co n sid era tio n  o f th e  is su e , th e  le g a l

sub—committee was unable to  overcome th e  p o in ts  o f c o n f lic t

between th e  developing co u n tries  and th e  developed c o u n tr ie s .

No new formal p roposals were subm itted, and in  i t s  re p o r t ,  i t

p o in ted  out th a t  a  general le v e l o f agreement ex is ted  on th e  

( 1 )fo llow ing  p o in ts :

(1 ) That an a rea  d id  e x is t beyond th e  l im its  o f n a tio n a l 

ju r is d ic t io n ;

(2 ) That th e  a rea  should not be sub jec t to  n a tio n a l 

a p p ro p ria tio n  by any means;

( 3 ) That p r in c ip le s  and norms o f in te rn a tio n a l  law 

e x is ted  th a t  app lied  to  th e  a rea ;

( 4 ) That th e  a rea  should be reserved  fo r  peacefu l 

purposes;

( 5 ) That a  regime fo r  th e  a rea  should be e s ta b lish e d , 

and th a t  i t  should ensure th e  use o f th e  reso u rces

(1 ) GAOR XXIV, Suppl.22, a/ 7622, 1969 (Report o f th e  SBC) 
p p .29-31•
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of th e  a rea  fo r  th e  b e n e f it o f mankind, ta k in g  

in to  account th e  in te r e s t s  and needs o f th e  

developing co u n trie s ;

(6 )  That th e re  should be freedom o f s c ie n t i f i c  

re sea rch  in  th e  a rea ; and

(7 ) That use  o f th e  a rea  should be sub jec t to  

safeguards regard ing  p o llu tio n , l iv in g  re so u rce s , 

and th e  o th e r uses o f th e  high seas .

There was l i t t l e  agreement on d e f in i t io n s .

Meanwhile, th e  le g a l sub-committee could not s e t t l e  th e  

d isp u te  over p o in ts  such as to  which law app lied  to  th e  a re a , 

how peacefu l purposes should be defined , what c o n s ti tu te d  

n a tio n a l ap p ro p ria tio n  and whether th e re  should be a  free ze  on 

fu r th e r  seabed claim s and mining a c t i v i t i e s ,  what kind o f 

regime should be devised and whether i t  should cover th e  a rea  

i t s e l f  o r only th e  re so u rces , and how s c ie n t i f i c  re sea rch  could 

be d is tin g u ish e d  from commercial re sea rch .

The p r in c ip le  o f th e  common h e rita g e  o f mankind was 

d iscu ssed  and in  resp ec t o f which th e  committee was not ab le  

t o  c lo se  th e  gap between th e  developing co u n trie s  and th e  

developed c o u n trie s  in  regard  to  t h i s  p r in c ip le .  On th e  one 

hand, th e  S oviet Union and i t s  a l l i e s  continued to  oppose th e  

p r in c ip le ,  and on th e  o th e r hand, th e re  were Kenya, Ife lta  and 

Tanzania f ig h t in g  fo r  th e  p r in c ip le  as being  an e s s e n t ia l  one. 

Some sm all p ro g ress  was achieved when th e  developed c o u n trie s  

s ta r te d  during  1969 to  a s so c ia te  th e  p r in c ip le  w ith  th e  id e a  o f
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u s in g  th e  resou rces o f th e  a rea  fo r  th e  "benefit o f mankind, 

ta k in g  in to  account th e  needs and in te r e s t s  o f th e  developing 

c o u n tr ie s .

In  regard  to  th e  question  o f e s ta b lish in g  a boundary fo r  

th e  a re a , i t  became in c reas in g ly  obvious th a t  a t th a t  tim e 

th e re  were no means by which an agreement over i t  could be 

reached . Prom th e  cutset, as we know, th e  developed c o u n trie s  

favoured e s ta b lish in g  a boundary fo r  th e  a re a . The Soviet 

Union agreed w ith  th e  developed co u n trie s  in  t h i s  re s p e c t.

Sfelta* s view was th a t  a  200 metre/200 m ile d ep th /d i s tance  

form ula could be a  p o ss ib le  so lu tio n . C hile , A rgentina and 

B ra z il  were angry w ith  th e  d ra f t  seabed d e m ili ta r is a t io n  t r e a ty  

which was considered by th e  committee in  November fo r  i t s  

re fe re n c e  to  a 12 m ile l im i t .  The committee a lso  faced th e  

problem o f whether to  d e fin e  th e  a rea  befo re  e s ta b lis h in g  th e  

in te rn a t io n a l  machinery o r v ice  v e rsa , but managed to  achieve 

v ery  l i t t l e  p rog ress  towards re so lv in g  them.

The question  o f th e  peacefu l uses o f th e  a rea  was perhaps 

th e  le s s  d ispu ted  m a tte r. A ll s ta te s  were in  agreement w ith  

t h i s  p r in c ip le  bu t w ithout any fu r th e r  agreement on i t s  

im plem entation. The reason fo r  th e  question  lo s in g  i t s  

im portance w ith in  th e  committee*s debate was th e  t r e a ty  

n e g o tia tio n s , in  th e  Eighteen Nation Disarmament Committee (ENDC) 

and th e  General Assembly, on th e  p ro h ib itio n  o f th e  emplacement 

o f n u c lea r weapons and o th e r weapons o f mass d e s tru c tio n  on th e  

seabed. In  November, th e  SBC considered th e  d ra f t  t r e a ty



p resen ted  to  th e  Conference of th e  Committee on Disarmament 

by th e  U nited S ta te s  and th e  Soviet Union, th e  l a t t e r  

d e leg a tio n  rep ea ted ly  emphasising th e  is su e , hut w ith in  th e  

seahed committee th e re  was th e  in te n tio n  to  accept th e  p r in c ip le  

w ithou t making any attem pt to  e lab o ra te  i t s  im p lic a t io n s .^ ^

( l )  The chronology o f t h i s  m atter was as fo llow s:
June, 1968, United S ta te s  and Soviet Union p resen t d ra f t  
re s o lu tio n  to  th e  AHSBC; Ju ly , 19^8, d iscu ss io n s  begin  
in  ENDC and move to  CCD; VSaxch and May, 1969, Soviet 
Union and U nited S ta te s  d ra f t  t r e a t i e s ;  October, 19^9, 
U .S ./S ov ie t jo in t  d ra f t  subm itted to  CCD; November, 1969, 
SBC considers th e  jo in t d r a f t ;  A p ril, 1970, United 
S ta te s  and Soviet Union presen t rev ised  d ra f t  to  CCD, 
fu r th e r  n e g o tia tio n s  and co n su lta tio n s  over summer,
1970; December, 1970, UNGA accepts t r e a ty  in  R eso lu tion  
2660 (104 to  2 to  2 ); February, 1971» open fo r  
s ig n a tu re . The t r e a ty  provided th a t  ”The s ta te s  p a r t i e s . . .  
undertake not to  emplant or emplace on th e  seabed and 
ocean f lo o r  and in  th e  su b so il th e re o f , beyond th e  
o u te r  l im it  o f a  seabed zone (o f  12 n a u tic a l m i le s ) . . .  
any n u c lea r weapons or any o th er types o f weapons of 
mass d e s tru c tio n  as w ell as s tru c tu re , launching 
in s ta l l a t io n s ,  o r any o th er f a c i l i t i e s  s p e c if ic a l ly  
designed fo r  s to r in g , te s t in g ,  o r u s in g  such weapons.” 
Brown, Arms Control in  Hydrospace: Legal Aspects 
(Washington : Woodrow Wilson In te rn a tio n a l Center fo r  
S ch o la rs , 1971)?
Luard, 1974, PP*97-112;
Louis Henkin, ”The Seabed Arms T reaty  -  one sm all s tep  
more” . Columbia Journal o f T ransnational Law 10, No.1 
( 1971; PP.61-65.
Lay e t a l ,  New D irec tio n s  in  th e  Law of th e  Sea (Dobbs 
F erry  : Oceana, 1973), pp.288-291?
B u tle r , op. c i t . ,  p p .158- 60;
UN Doc. A/AC.135/28, Ju ly , 1968;
W.W. K reiger, ”The UN T reaty  Banning N uclear Weapons 
and Other Weapons o f Mass D estruction  on th e  Ocean F lo o r” , 
Jo u rn a l o f Iferitim e Law and Commerce 3, (O ctober, 1971)?
pp.107-28;
and
S.M* S e lz e r , ”The Seabed Arms L im ita tion  T rea ty” , Jou rna l 
o f  Law and Economics 6 , (June, 1971)» PP*157—74*
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The seabed committee faced "the deepest d isp u te  over 

in te rn a t io n a l  machinery. Ifeny suggestions were p resen ted  

"before th e  committee on th e  s tru c tu re s , powers and fu n c tio n s  

o f  th e  m achinery. Also, th e  S ecre tary—General*s rep o rt 

follow ed R eso lu tion  2467c of th e  General Assembly on th e  

su b je c t .

The re p o rt o f th e  SBC which contained th e  r e s u l t s  o f i t s  
( 1)work on th e  sub jec t was considered a t th e  tw en ty -fo u rth  

se s s io n  o f th e  General Assembly. I t  held  17 m eetings which 

opened on 16 September 1969 in  th e  F ir s t  Committee between 

31 O ctober and 9 December and a t a major m eeting on 15 December,

1969• During t h i s  p e rio d , f iv e  d ra f t  re so lu tio n s  w ith  amendments 

were subm itted to  th e  F ir s t  Committee which d iscussed  q uestions 

r e l a t in g  to :

(1 ) The d e f in i t io n  o f th e  l im its  o f th e  a rea  involved;

( 2 ) th e  p r in c ip le s  fo r  a  regime to  apply to  th e  a rea ;

( 3 ) th e  fu r th e r  study of machinery which should be 

e s ta b lish e d  to  give e ffe c t to  such a regime; and

(4 ) th e  d e s i r a b i l i ty  o f a  * freeze* on a c t i v i t i e s  in  th e  

a rea  pending th e  establishm ent o f such a regim e.

The General Assembly passed two re so lu tio n s  on 13 December, 

1969. They were uncont rover s i  a l ;  R esolution 2560 supporting  a 

long—range programme o f ocean ex p lo ra tio n  w ith  U nited R ations 

involvem ent; R eso lu tion  2566 req u estin g  a study on marine 

p o llu tio n #

As a  r e s u l t  o f th e  ample d iscu ss io n  o f th e  su b jec t in  th e

(1 ) On th e  SBC*s work g en era lly  in  1969 see i t s  re p o r t ,  and
A/AC• 138/SR.1-16 ; A/AC• 138/sC. 1 /SR• 1 -29; and A/AC. 1 3 8 /S C .II/
SR.1-25.



G eneral Assembly* s Fi.rst Committee, fou r re so lu tio n s  were 

adopted , th e se  being  2574A, B, C and D (XXIV) d ea lin g  w ith  

d i f f e r e n t  a sp ec ts  o f th e  issue*

R eso lu tion  2574A, passed by 65 vo tes  to  12 ag a in st w ith  

30 a b s te n tio n s  on 15 December, 1969, in  which th e  General 

Assembly s ta te d  th a t" th e re  e x is ts  an a rea  o f th e  seabed and 

ocean f lo o r  and th e  subso il th e re o f  which l i e s  beyond th e  

l im i t s  o f n a tio n a l ju r is d ic t io n ;  th a t  t h i s  a rea  should be used 

e x c lu s iv e ly  fo r  peacefu l purposes and i t s  resources u t i l i s e d  

fo r  th e  b e n e f it  o f a l l  mankind; th a t  i t  must be p reserved  

from encroachment o r ap p ro p ria tio n  by any s ta t e ;  and th a t  th e  

estab lishm ent o f an eq u itab le  regime fo r  t h i s  a rea  would 

f a c i l i t a t e  th e  ta s k  o f determ ining th e  l im its  o f th e  a rea  to  

which th a t  regime i s  to  apply* T herefore , th e  General Assembly 

reg u ested  th e  S ecretary-G eneral to  a sc e r ta in  th e  views o f 

member s ta t e s  on th e  d e s i r a b i l i ty  o f convening a t an e a r ly  d a te  

a  conference on th e  law o f th e  sea to  review th e  regimes o f th e  

h igh  sea s , th e  co n tin en ta l sh e lf , th e  t e r r i t o r i a l  sea and 

contiguous zone, f is h in g  and conservation  o f th e  l iv in g  reso u rces  

o f th e  high  seas , p a r t ic u la r ly  in  o rder to  a r r iv e  a t a c le a r ,  

p re c is e  and in te rn a tio n a lly  accepted d e f in i t io n  o f th e  a rea  of 

th e  seabed and ocean f lo o r  which l i e s  beyond th e  l im its  o f 

n a tio n a l ju r isd ic tio n ^  in  th e  l ig h t  of th e  in te rn a tio n a l  regime 

to  be e s ta b lish e d  fo r  th a t  a re a ."  A rep o rt on th e  r e s u l t  o f 

th e se  c o n su lta tio n s  was requested  fo r  submission to  th e  General 

Assembly a t i t s  tw e n ty -f if th  session*
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The R eso lu tion  gave e ffe c t to  Malta* s proposal th a t  a  new 

conference on th e  seabed aspects  o f th e  law o f th e  sea should 

be convened. This was proposed by Malta in  th e  SBC and again  

i n  th e  F i.rst Committee, but th e  re so lu tio n  favoured th e  p roposal 

o f  a  la rg e  group of developing co u n trie s , headed by B ra z il ,  

Jam aica and T rin idad  and Tobago, th a t  th e  new conference should 

cover a l l  a sp ec ts  o f th e  law o f th e  sea and not ju s t th e  

c o n tin e n ta l s h e lf  boundary and in te rn a tio n a l seabed a rea  agenda 

as  M alta and most o f th e  Western s ta te s  wanted. The developing 

c o u n tr ie s  ju s t i f i e d  t h e i r  proposal on th e  b a s is  th a t  th e  ocean 

is s u e s  a re  e s s e n t ia l ly  u n ite d , which negated th e  p o s s ib i l i ty  of 

i s o la t in g  one aspect from th e  o th e rs , and t h e i r  v o tin g  m ajo rity  

outmanoeuvred Ifelta*s p roposa l. The re so lu tio n  a lso  showed th e  

awareness o f th e  General Assembly of th e  inadequacies o f th e  

f l e x ib le  l im it  provided in  th e  C ontinental S h e lf  Convention, in  

a d d itio n  to  which, i t  favoured th e  tre n d  o f L atin  American 

s t a t e s  in  e s ta b lis h in g  an in te rn a tio n a l regime fo r  th e  a rea  

b e fo re  d e f in in g  th e  a rea  i t s e l f .

The scope o f R esolu tion  2574B was th e  renewal o f th e  

SBC*s mandate, by in v i t in g  th e  committee to  continue i t s  work, 

e s p e c ia l ly  on a d ra f t  d e c la ra tio n  o f p r in c ip le  fo r  th e  next 

year*s se ss io n  o f th e  General Assembly. This re s o lu tio n  was 

passed  by 109 v o tes  to  0 a g a in s t, w ith  one ab s te n tio n . Also, 

th e  committee was requested  to  form ulate recommendations 

reg a rd in g  th e  economic and te c h n ic a l cond itions o f th e  ru le s  fo r  

th e  e x p lo ita tio n  o f th e  resources o f th e  envisaged a re a .



R eso lu tion  2574C, passed by 100 vo tes to  0 a g a in s t , w ith  

11 a b s te n tio n s . In  th i s  re so lu tio n  th e  S ecre tary—General was 

req u ested  to  p repare  a fu r th e r  study on various types o f 

in te rn a t io n a l  machinery, p a r t ic u la r ly  a study covering in  depth  

th e  s ta tu s ,  s t ru c tu re , functions and powers o f an in te rn a tio n a l  

m achinery having ju r is d ic t io n  over th e  peacefu l uses o f th e  

seabed and th e  ocean f lo o r  and th e  su bso il th e re o f  beyond th e  

l im i t s  o f n a tio n a l ju r is d ic t io n ,  inc lud ing  th e  power to  

r e g u la te ,  co -o rd in a te , superv ise and co n tro l a l l  a c t i v i t i e s  

r e l a t in g  to  th e  ex p lo ra tio n  and e x p lo ita tio n  o f t h e i r  reso u rces  

f o r  th e  b e n e f it  o f mankind as a whole, tak in g  in to  account th e  

sp e c ia l  in te r e s t s  and needs o f th e  developing c o u n trie s , whether 

land -locked  o r c o a s ta l .

T his preamble appears to  be a request to  study s tro n g  

machinery w ith  power to  ex p lo it th e  reso u rces , which i s  what 

th e  developing  co u n trie s  wanted.

The Soviet Union and i t s  a l l i e s  re ta in e d  th e i r  p o s i t i o n -  

th a t  th e  whole question  was prem ature, but th e  U nited S ta te s ,  

th e  U nited Kingdom, Prance, Japan, and o th ers  opposed th e  id ea  

o f  c re a tin g  any machinery w ith power to  e x p lo it .

E ighteen  A frican co u n tries  sponsored th i s  re so lu tio n , 

e leven  Asian, th i r te e n  Latin American, f iv e  Arab and Y ugoslavia, 

A ll o f  them were members o f th e  group o f 77«* Comparing th e  

v o te s  on t h i s  re so lu tio n  w ith  those  fo r  R eso lu tion  2467c , we

* I n f r a .
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r e a l i s e  to  what extent th e  idea  o f th e  machinery was given 

acceptance among th e  developed co u n tries  apart from th e  

disagreem ent on i t s  d e s irab le  f o r m . ^

R eso lu tion  25740 passed by 62 vo tes to  28 a g a in s t , w ith  

28 ab sten tio n s*  I t  was th e  most c o n tro v e rs ia l o f th e  fo u r and 

i t  i s  known as " th e  Moratorium R esolution” , This re so lu tio n  

showed th e  w idth  o f th e  gap between th e  developing co u n trie s  

and th e  developed countries*

The R eso lu tion  s ta te d :

" th a t pending th e  establishm ent o f th e  in te rn a tio n a l regime:

(a )  s ta te s  and persons, physical and ju r id ic a l ,  a re

bound to  r e f r a in  from a l l  a c t i v i t i e s  o f e x p lo ita tio n  

o f th e  resources of th e  a rea  o f th e  seabed and ocean 

f lo o r ,  and th e  su bso il th e re o f , beyond th e  l im its  o f 

n a tio n a l ju r is d ic t io n ;  

d o  no claim  to  any p a rt of th a t  a rea  o r i t s  resources 

s h a ll  be recogn ised ."

The aim behind th i s  re so lu tio n  was to  be re a l is e d  by 

c le a r in g  up th e  o b jec tiv es  and c a p a b il i t ie s  of th e  su p p o rte rs ; 

C h ile , Ecuador, Peru and B ra z il . These co u n tries  were demanding 

(and s t i l l  demand) n a tio n a l claims of 200 miles* I t  seems 

im probable th a t  th o se  s ta te s  which sponsored th e  re so lu tio n  w il l  

ever abandon t h e i r  long and in c reas in g ly  successfu l campaign to  

encourage o th e r s ta te s  to  make wide co as ta l zone c laim s. They

( l )  fflfost o f th e  ab sten tio n s  were Soviet group s ta t e s .
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had not changed th e i r  p o lic ie s  a t a l l ,  and i t  i s  remarkable

th a t  C h ile , Ecuador and Peru opposed a claims moratorium when

th e  m atte r was d iscussed  during th e  1968 ABSBC sess io n . I t

was not accep tab le  th a t  a co as ta l s ta te  be allowed to  claim  an

ad jacen t zone or an extended t e r r i t o r i a l  sea to  th e  middle of

th e  ocean, to  an a rea  which f a l l s  w ith in  th e  a rea  th a t  a l l  s ta te s

agreed was beyond th e  lim it of n a tio n a l ju r is d ic t io n  in  th e

conventional sense (o f  adjacency). I t  i s  d i f f i c u l t  to  ju s t i f y

i t  under th e  re s o lu tio n . T herefore, th i s  re so lu tio n  in tended

to  r e s t r i c t  th e  developed s ta te s  from nodule e x p lo ita tio n  but

not to  r e s t r i c t  th e  co as ta l developing co u n tries  from claim ing

( 1)c o a s ta l  ju r i s d ic t io n .  This re so lu tio n  was successfu l in  

slow ing down th e  nodule mining. I t  was th e  f i r s t  attem pt in  

which th e  developing co u n tries  used th e i r  vo ting  m ajo rity  to  

b e a r on a s i tu a t io n  which was out of General Assembly c o n tro l. 

T h e ir s tru g g le  could undermine th e  tech no log ica l advantage o f 

th e  developed s ta te s  by p lac in g  more u n ce rta in ty  on th e  le g a l 

s i tu a t io n  in  which nodule mining would have to  tak e  p la ce .

(1 ) Support fo r  t h i s  in te rp re ta t io n  can be found in  testim ony 
by P ro fesso r L.P.E. Goldie, who noted th a t :

"One of th a t  R eso lu tion’ s promoters has re c en tly  
conceded, in  a statem ent fo r  which no a sc r ip tio n  
can be given, th a t  th e  moratorium R esolution was 
in te rn a tio n a lly  and s p e c if ic a l ly  d ire c ted  ag a in st 
th e  p r iv a te  e n te rp rise  in te r e s t s  o f th e  United 
S ta te s  and o th er p r iv a te  e n te rp ris e s  of developed 
c o u n tr ie s . I t  was framed to  have a " c h il l in g "  
e f fe c t  on in v e s to rs ."

See: U.S. Senate, Mineral Resources o f th e  Deep Seabed, 
93rd Congress, F ir s t  Session on S. 1134, P*5H*
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In  December 1970 and th re e  years a f te r  th e  seabed is su e  

had been d iscussed  a t th e  General Assembly fo r  the  f i r s t  tim e , 

th e  U nited N ations adopted almost unanimously a ’D ecla ra tio n  

o f p r in c ip le s  governing th e  seabed and th e  ocean f lo o r ,  and 

th e  su b so il th e re o f , beyond th e  l im its  of n a tio n a l ju r is d ic t io n * 11 

This d e c la ra tio n  was passed by 108 votes to  0 a g a in s t , w ith  14 

a b s te n tio n s  (in c lu d in g  th e  Soviet Union).

Was t h i s  d e c la ra tio n  one of s ig n if ic a n t p rogress or was 

i t  m erely an inconsequen tia l p iece of paper? The d e c la ra tio n  

s ta te d  th a t  th e  seabed and subso il beyond th e  lim it o f n a tio n a l 

ju r i s d ic t io n ,  as w ell as th e  resources th e re o f , are  th e  common 

h e r ita g e  o f mankind; th a t  th e  a rea  sh a ll not be sub jec t to  

a p p ro p ria tio n  o r th e  exerc ise  of sovereignty  by s ta te s ,  and 

th a t  an in te rn a tio n a l  regime sh a ll be e s tab lish ed  to  govern a l l  

a c t i v i t i e s  re la te d  to  th e  exp lo ra tion  and e x p lo ita tio n  o f th e  

a re a ’ s re so u rce s .

The d e c la ra tio n  ra ise d  im portant questions:

(1 ) th e  p ra c t ic a l  a p p lic a tio n  of th e  p r in c ip le s ;

(2 ) th e  determ ination  of th e  l im its  of n a tio n a l 

ju r i s d ic t io n  beyond which an in te rn a tio n a l seabed 

regime ap p lie s  ;

(3 ) th e  com position of th e  in te rn a tio n a l regime which 

s h a ll  be app lied  fo r  th e  seabed area  to  s a t i s f y  th e  

in te r e s t s  o f a l l  s ta te s ,  whether developed or 

developing, land-locked or sh e lf—locked*

For th o se  s ta te s  which had s tro n g ly  opposed th e  id ea  of
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th e  common h e rita g e  of mankind and accepted i t  a t l a s t ,  t h i s  

p r in c ip le  has no s ig n ifican ce  or leg a l meaning. In  regard  to  

th e  id e a  th a t  th e  area  should he used ” exclusively  fo r  

p eace fu l purposes” , a l l  th e  s ta te s  were in  agreement, hut they  

d i f f e r e d  in  in te rp re t in g  i t s  meaning. They a l l  agreed th a t  

th e  a re a  should he used ”in  accordance w ith th e  regime to  he 

e s ta b lis h e d ” hut th ey  d isputed what the  regime should he . Also, 

a l l  agreed th a t  e x p lo ita tio n  should he c a rried  out fo r  th e  

b e n e f i t  o f mankind as a whole hut s t i l l  c o n flic te d  on what th i s  

meant and how i t  should he achieved. Furthermore, when th e  

m a tte r was f i r s t  ra is e d  in  the  United N ations, th e re  was a re a l  

f e a r  among s ta te s  th a t  th e re  was a p o s s ib i l i ty  of extending a 

s ta te * s  claim  to  ex p lo it th e  ocean to  in d e f in ite  l im i ts .  The 

u n iv e rs a l  acknowledgement which was w ritte n  down in  th e  preamble 

o f th e  d e c la ra tio n  was im portant, fo r  i t  showed a change in  th e  

e x is t in g  s i tu a t io n .  No s ta te  could u n i la te r a l ly  claim  what th e  

d e c la ra t io n  e x p l ic i t ly  p ro h ib ited . In  re fe rence  to  th e  use of 

th e  seabed fo r  peacefu l purposes, th e re  i s  now much s trong  

p o l i t i c a l  opinion which opposes th e  m il i ta r is a t io n  o f th e  

seabed. Although they  disputed  th e  na tu re  of th e  regime, which 

i s  s t i l l  undecided, i t  was a public  reco g n itio n  th a t  th e re  

should e x is t  some kind o f in te rn a tio n a l re g u la tio n . I t  i s  

d i f f i c u l t  f o r  any s ta te  to  attem pt u n i la te r a l ly  a claim  to  

r ig h t s  which v io la te d  an agreed system of e x p lo ita tio n . The 

in te rn a t io n a l  p u b lic  opinion had changed. A form o f in te rn a tio n a l  

re g u la tio n  was to  he e s tab lish ed  by general agreement. Although
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th e  d e t a i l s  o f th e  system were s t i l l  unknown, th e re  was almost 

an o b lig a tio n  to  c rea te  i t#  S im ilarly  w ith th e  common h e rita g e  

o f mankind, i t  i s  fo r  th e  in te rn a tio n a l community to  a s s e r t  i t s  

p ro p e rty  r ig h ts  in  seabed resources w ith in  th e  in te rn a tio n a l 

a re a .

A ll o f th e  term s of the  d ec la ra tio n  were im portant and 

r e le v a n t .  I t  was fo r  th e  in te rn a tio n a l community to  determ ine 

th e  n a tu re  o f th e  regime and how th e  aifea was to  be used . The 

ex ten t o f i t s  importance depends on th e  agreements to  be 

reached a t a l a t e r  stage : i . e .  how th e  d e c la ra tio n  w il l  be 

implemented in  th e  t r e a ty  f in a l ly  drawn up fo r  th e  a rea .

However, i t  was very  important to  determine th e  ex tent of 

n a tio n a l r ig h t s  and to  define  th e  beginning of th e  in te rn a tio n a l 

zone.

( 1 )In  1970-71 t many a l te rn a tiv e  proposals were presented  

b e fo re  th e  Seabed Committee, suggesting th e  p o s s ib i l i ty  of 

ty p es  o f o p e ra tin g  systems: a re g is try  (France, Poland); a weak 

l ic e n s in g  system (B r ita in , United S ta te s , Japan, Poland, Soviet 

Union); a  mixed lic e n s in g /a u th o rity  operating  system ( ife lta , 

Canada, th e  seven land-locked and sh e lf—locked s ta t e s ,  T anzania); 

and a pure a u th o r ity  opera ting  system (th e  13 L atin  American

(1 ) GAOR XXV, Suppl.21, A/8021, 1970 (Report of th e  SBC), 
p p .130-76. A ll o f th ese  p roposals, except th a t  o f 
Japan , were rep rin te d  e ith e r  in  th i s  repo rt or in  th e  
one fo r  th e  follow ing year: GAOR XXVI, Suppl.21,
A/8421, 1971. Japan’ s i s  rep rin ted  in  oda, The 
In te rn a tio n a l  Law of the  Ocean Development (Leiden :
S i jfchoff, 1972).



s t a t e s ) .  In  t h i s  re sp e c t, th e  d iscussion  w ith in  th e  committee 

was a  c o n f l ic t  o f d ire c tio n s  towards two s id e s , a lic e n s in g  

v e rsu s  an o p era tin g  au th o rity  which divided s ta te s  in to  

developed c o u n trie s  against developing co u n trie s . The developed 

c o u n tr ie s  were w orried about th e i r  p a r tic ip a tio n  in  th e  o b ta in in g  

o f th e  m inera ls  o f th e  seabed while th e  developing co u n trie s  were 

w orried  about th e  ta k in g  away of the  common h e ritag e  to  th e  

b e n e f i t  o f th e  developed s ta te s .  Most o f the  developed 

c o u n tr ie s  thought th a t  th e  c rea tio n  of an in te rn a tio n a l 

a u th o r i ty  w ith  wide power would be economically inadequate and 

would d i f f e r e n t i a t e  against th e i r  in te r e s t s  in  th e  a rea , besid es  

ta k in g  th e  revenues obtained from the  common h e r ita g e . The 

developing c o u n trie s  be lieved  in , and were looking forward to ,  

th e  proposed machinery th a t would prevent th e  developed co u n trie s  

from u t i l i s i n g  t h e i r  techno log ica l advantage, and which would 

keep th e  balance  between them and th e  developed co u n trie s . By 

1973, th e  c o n f l ic t  between th e  two sides was desp ara te ly  

extrem e.

The f i r s t  sub-committee (h e re a f te r  SC .l) of th e  Seabed 

Committee was concerned w ith  an in te rn a tio n a l regime and an 

in te rn a t io n a l  o rg an isa tio n  fo r  the  seabed beyond th e  l im its  o f 

n a tio n a l ju r i s d ic t io n ;  i t  e s tab lish ed  one working group to  deal

w ith  th e se  is s u e s .

Sub-committee I I  had th e  broadest and most complex mandate 

o f a l l?  i t  was concerned w ith most of th e  t r a d i t io n a l  law of th e  

sea  is s u e ,  in c lu d in g  th e  t e r r i t o r i a l  sea, s t r a i t s ,  th e  high seas,

-6 3 -



ant̂  f i s h e r i e s ,  a s w ell as the  seabed w ith in  n a tio n a l 

ju r is d ic t io n }  i t  e s tab lish ed  one working group of th e  whole* 

Sub-committee I I I  was concerned w ith p o llu tio n  and s c ie n t i f i c  

research}  i t  e s tab lish ed  one working group on p o llu tio n  and 

one on s c ie n t i f i c  research  and tra n s fe r  of te ch n o lo g y /

D raft a r t i c l e s  and working papers were in troduced by th e  

U nited S ta te s ,  th e  United Kingdom, Prance, Tanzania, th e  Soviet 

Union, Poland, c e r ta in  Latin  American s ta te s ,  c e r ta in  land­

locked and sh e lf—locked co u n tries , Canada and I t a ly .

The s c ie n t i f i c  research  on th e  in te rn a tio n a l seabed area  

is s u e  a lso  considered a t th e  debate in  S C .l. The d iscu ssio n  

co n cen tra ted  on whether research  in  th a t area  should be opened 

to  a l l  co u n trie s  as i t  used to  be, or whether i t  should be 

re g u la te d  or c o n tro lle d  by th e  Seabed A uthority .

Towards th e  end of th e  SBC’ s ta sk  a new tren d  appeared 

in  th e  d isc u ss io n , introduced by th e  developed s ta t e s ,  to  move 

th e  f r u i t l e s s  debate on lic e n s in g  versus opera ting  machinery 

tow ards u se fu l d iscu ssio n  on sp e c if ic  po in ts  such as th e  r ig h ts  

and d u tie s  o f bo th  o f th e  operators and in te rn a tio n a l machinery 

concern ing  m a tte rs  such as fee s , f in a n c ia l r i s k s ,  a reas to  be 

a l lo c a te d ,  work requirem ents, in te g r i ty  of investm ents, o p era tin g  

s tan d a rd s , and d u ra tio n  of c o n tra c ts , but not very su cc e ss fu lly .

Furtherm ore, a d iscussion  arose as to  whether th e  Assembly 

o r th e  Council should be th e  dominant body of th e  Seabed

(1 ) GAOR XXVI, Suppl.21, a/ 8421, September, 1971 (Report o f 
th e  SBC), p .5.
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A uthority* Here again , th e re  were two opinions, which drew a 

l in e  "between th e  developing na tions and developed nations*

The form er wanted to  a llo c a te  the  power of in i t i a t i v e  to  th e  

Assembly, by which, through th e i r  v o tes, they  could p ro te c t 

them selves ag a in st th e  advance o f techno log ica l s ta te s*  The 

l a t t e r  re q u ired  th e  v e stin g  of power of i n i t i a t i v e  to  th e  

Council to  guarantee a p ro tec tio n  against th e  developing 

c o u n tr ie s  as a m ajo rity  b lo c . Canada took a more or le s s  middle 

road a p p r o a c h /1 ^

The r e s u l t  o f th e  SC*If s work was, however, i t s  f a i lu r e  

to  reach  a s u b s ta n tia l  agreement on th e  set of d ra f t a r t i c l e s  

produced* By 1973, not a s in g le  agreed d ra f t a r t i c l e  could be 

devised* Meanwhile, p rogress on th e  issu e  of l im its  was achieved 

in  S C .I I .

The problem i s  th a t  every country, and every group o f 

c o u n tr ie s , had a d if fe re n t  and sometimes c o n f lic tin g  range o f 

i n t e r e s t s  w ith in  th e  ocean space; e i th e r  on th e  su rface  o f th e  

se a , on th e  bottom , or both* Agreement was to  be concluded i f  

and only  i f ,  a l l  th e se  d if fe r in g  in te r e s ts  could be brought 

to g e th e r*  The concluded t r e a ty  was to  be a compromise*

The SBC was unable to  achieve any remarkable p rogress 

tow ards reach in g  agreement on th e  issu e  because of th e  s tre n g th  

o f th e  p o s it io n s  o f th e  c o n f lic tin g  p a r t ie s  in  th e  n eg o tia tio n s  

and a lso  th e  d i f f i c u l t i e s  over th e  dev ising  o f so lu tio n s .

( l )  Buzan, pp*72-73*
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The committee concluded i t s  work w ith  115 pages of 

a l t e r n a t iv e  te x t s ,  covering nearly  100 i t e m s / 1  ̂ The t i t l e  

o f  th e  SBCf s f in a l  paper on th e  issue  covering s ix  years o f 

work was “Texts I l l u s t r a t in g  Areas of Agreement and Disagreement* 

Xt i s  q u ite  f a i r  to  say th a t th e  Committee made some p ro g ress, 

h u t th e  work was not completed* I t s  main progress was in  

d e f in in g  th e  subject*  However, the  question  of conditions o f 

e x p lo i ta t io n  was not covered in  th e  l i s t  o f te x ts  and th e re fo re  

some s t a t e s  d id  not accept th e  paper* In  any case, th e  

Committee co n trib u ted  to  th e  d e f in it io n , c la r i f ic a t io n  and 

e la b o ra tio n  o f a reas  of d ifference*  That was th e  f i r s t  s tep  

tow ards th e  le v e l o f agreement necessary fo r  a d ra f t  convention.

One o f th e  committeef s p rin c ip a l f a i lu re s  was th a t  i t  

could not d e fin e  th e  a rea  to  which th e  regime was to  apply*

By th e  end o f 1973, SC*II was abso lu te ly  paralysed  in  i t s  

e f f o r t s  to  reach  an agreement in  th i s  re sp ec t, so th e  resources 

be long ing  to  th e  in te rn a tio n a l regime remained undefined and 

th e  is su e s  remained unresolved*

The w idespread d is s a t is fa c t io n  w ith  th e  e x is t in g  le g a l 

regime — o r lack  o f i t  — in  th e  oceans was th e  most im portant 

reaso n  to  push forward w ith  a conference covering a l l  a sp ec ts  

o f th e  law o f  th e  sea* Some coun tries  were concerned th a t 

co n s id e ra tio n  fo r  c e r ta in  aspects of th e  t r a d i t io n a l  law of 

th e  sea  might be ru in ed . Therefore, th e  in te r e s t s  p ro tec ted  

by th a t  t r a d i t io n a l  law were in  danger* The u n i la te r a l

(1 ) GAOR XXVIII, Suppl.21, A/9021, 1973 (Report of th e  SBC) 
V o l.I I ,  p p .141-166.



ex ten sio n s  o f th e  t e r r i t o r i a l  sea and o ther forms of co as ta l 

s t a t e  ju r i s d ic t io n  a re  examples of th a t  reaction* According 

to  some s t a t e s ,  th e  t r a d i t io n a l  law i s  inadequate to  p ro tec t 

e x is t in g  o r a n tic ip a te d  in te re s ts#  Some s ta te s  reac ted  in  

th a t  re sp e c t reg ard in g  th e  conservation and economic problems 

c re a te d  by th e  development of la rge  and h igh ly  mobile 

d is ta n t-w a te r  f is h in g  f l e e t s .  Others re a lis e d  th a t  th e  

n o n -ex is ten ce  o f s u f f ic ie n t  p rec ise  leg a l ru le s  to  deal w ith  

new problems and u ses , such as p o llu tio n  of th e  marine 

environment and th e  development o f technology to  ex p lo it th e  

deep seabeds, could harm th e i r  in te r e s t s .

The defenders of each of th ese  p e rspec tives p resen ted  a 

g re a t d ea l o f p o l i t i c a l  and le g a l debate to  support t h e i r  

o p in io n s . On th e  one hand, i t  has been said  th a t cen tu rie s  

o f le g a l  development cannot be d isregarded  and on th e  o th er 

hand, th e y  argued th a t  a la rg e  number o f co u n tries  were 

unable  to  p a r t ic ip a te  f u l ly  in  th a t development and should 

not be compelled to  l iv e  w ith  th e  r e s u l t s .  Few de leg a tio n s  

b e lie v e d  th a t  a t th e  conference a l l  o f th e  e x is tin g  laws should 

e i th e r  be re ta in e d  or d iscarded .

The hope o f many delega tions on th e  th ir d  conference on 

th e  law o f  th e  sea was very am bitious regard ing  th e  expec ta tion  

o f concluding a  new comprehensive m u lt i la te ra l  t r e a ty  on th e  

law o f  th e  sea  as an on th e  spot so lu tio n .

There i s  law, but s ta te s  do not agree on many s ig n if ic a n t 

a sp e c ts  o f th a t  law. Also, they  do not agree, to  a le s s e r
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degree o f im portance, on what the  law should he in  th e  fu tu re  

which d iscoun t th e  p ro b a b ility  of chaos in  the  oceans. The 

s t a t e s  u su a lly  in te rp re t  " in te rn a tio n a l law" as b est s u i ts  

t h e i r  i n t e r e s t s .  Law of th e  sea conference must succeed in  

reach in g  agreement to  sign  a t r e a ty  which should be w idely 

accep ted  by a l l  segments of th e  in te rn a tio n a l community, as 

w e ll as  p ro v id in g  fo r  th e  peaceful and compulsory settlem en t 

o f  d isp u te s  a r is in g  under th e  t r e a ty  must be ensured.
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CHAPTER 4

THE THIRD TOST CONFERENCE OH 

THE LAW OF THE SEA. 1973 -  74 

PART 1 : CARACAS
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I t  i s  q u ite  f a i r  to  say th a t th e  Caracas session  was 

f r u i t f u l  compared w ith the  progress achieved hy the  SCI o f 

th e  SBC, in  which th e  s i tu a tio n  had not improved a f t e r  th a t  

conference*

The Secretary-G eneral submitted a 92-page rep o rt to  th e
(1)se s s io n  on th e  s u b je c t , ' involving the  assumption of steady 

improvement in  th e  technology of mining and processing  and 

endeavouring to  give so lu tio n s  v ia  a lte rn a tiv e s  in  d ispu ted  

m a tte rs  such as th e  l ik e ly  impact of nodule mining, th e  

d e te rm in a tio n  o f revenues fo r  the  in te rn a tio n a l machinery, and 

th e  q u estio n  of how to  prevent adverse e ffe c ts  from nodule 

e x p lo ita t io n  on e x is t in g  producers.

Moreover, th e  repo rt mentioned th a t many of th e  companies

in te r e s te d  in  nodule mining had commenced to  pool th e i r
( 2 )

re so u rce s  in  la rg e  m u ltin a tio n a l consortium s. The American 

companies work under th e  f la g  of any p a r t ic u la r  country which 

has shown w illin g n ess  to  consider u n i la te ra l  le g is la t io n  to  

p ro te c t nodule m iners. A vast amount of money was necessary  

to  fin an ce  th e se  companies in  order th a t they  would achieve th e  

re q u ire d  re sea rch  and development, to  reach th e  d esired  le v e l 

o f technology fo r  operation* This fa c to r  caused ten s io n  a t 

th e  conference in  th e  n eg o tia tio n s  between th e  developing 

c o u n tr ie s  and developed co u n trie s .

( 1) a /conp . 62/ 25.
(2 ) Ib id , p . 17.

-7 0 -



Furtherm ore, a t Caracas., wide d iscussion  was held on

w hether th e  a u th o rity  should he accorded powers to  co n tro l

th e  volume and p ric in g  of seahed mineral production. The

develop ing  co u n trie s  favoured such powers, while th e  United
( l )S ta te s  r e je c te d  th e  id ea . '

The h a s is  o f th e  c o n flic t between th e  developed n a tio n s  

and th e  developing na tio n s  i s  in  th e i r  v i t a l  in te r e s t  in  th e  

v a r io u s  a sp ec ts  o f th e  problem. The developed c o u n trie s , being  

advanced techno 1 o g ie a l ly , emphasised an extreme approach to  

th e  h a rv e s tin g  o f th e  seabed resources, and th e  te x t o f t h e i r  

d r a f t  a r t i c l e s  concentrated  on the  r ig h ts  and d u tie s  of th e  

e n t i t i e s  (w hether s ta te s  or companies) which were going to  be 

engaged in  th e  a c t iv i ty  o f ex p lo ita tio n  in  th e  a rea  and th e  

ro le  o f th e  a u th o r ity  as a supervisory body.

The developing co u n tries  focused on th e  r ig h ts  and powers 

o f  th e  a u th o r i ty .  They gave a l l  th e  in i t i a t i v e  and power to  

th e  a u th o r i ty , leav ing  th e  door open fo r  the  a u th o rity  to  

decide  on th e  d e ta i l s  o f th e  conditions o f e x p lo ita tio n . They 

were a lso  concerned w ith p reserv ing  th e  developing co u n trie s , 

a lre ad y  exporting  th e  same m inerals of th e  seabed by two means:

(1 ) by c u tt in g  down th e  a c c e s s ib i l i ty  of th e  developed 

c o u n trie s  to  such resource areas and

(2 ) by prom ising to  give th e  a u th o rity  th e  power to  

re g u la te  seabed mineral production .

(1 ) A summary in  A/CGNF. 62/C .1/L .2. Chile Also subm itted a 
paper which re f le c te d  th e  Group of 77*s l in e  of argument. 
A/CGNF. 6 2 /c .l/L .1 1  and Corr. 1.
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Let us examine two b asic  issu es  which were considered 

in  each o f th e  four a lte rn a tiv e  proposals*

(a )  whether th e re  should he a s in g le  system of ex p lo ra tio n  

and e x p lo ita t io n  of th e  seabed area or a m ultip le  system, and

(b ) th e  ro le  to  be played by th e  proposed in te rn a tio n a l 

seabed a u th o r ity  in  th e  a c t iv i t ie s  of exp lo ra tion  and e x p lo ita tio n  

o f th e  seabed a rea  beyond th e  lim its  of n a tio n a l ju r is d ic t io n  — 

th e  a re a  which th e  United Nations General Assembly in  1970 had 

c h a ra c te r is e d  as c o n s ti tu tin g  to g e th er w ith i t s  n a tio n a l 

re so u rc e s , th e  "common h e ritag e  of mankind" in  th e  D eclara tion

o f p r in c ip le s  governing th e  seabed and th e  ocean f lo o r ,  and

(1)th e  su b so il th e re o f , beyond th e  l im its  of n a tio n a l ju r is d ic t io n ;  

A lte rn a tiv e  A

"A ll ex p lo ra tio n  and e x p lo ita tio n  a c t iv i t i e s  in  th e  a rea  

s h a l l  be conducted by a con trac tin g  p arty  or group of c o n tra c tin g  

p a r t i e s  o r n a tu ra l or ju r id ic a l  persons under i t s  o r th e i r  

a u th o r i ty  o r sponsorship , subject to  reg u la tio n  by th e  A uthority  

and in  accordance w ith  th e  ru le s  regard ing  exp lo ra tion  and 

e x p lo ita t io n  se t out in  th ese  A r t ic le s .”

T his a l te rn a t iv e  adopts a s in g le  system fo r  e x p lo ita tio n  

o f  th e  a re a , in  which a l l  a c t iv i t i e s  o f exp lo ra tion  and

(1 ) UN DOC. A/RES/2749 (XXV) (1970).
(2 ) Report o f th e  Committee on th e  peaceful uses o f th e  seabed 

and th e  ocean f lo o r  beyond th e  l im its  of n a tio n a l 
ju r i s d ic t io n .  28 UN GAOR Suppl.21, V o l.II a t 57-58, UN 
DOC. A/9021 (1973).
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e x p lo ita t io n  a re  to  be conducted by e ith e r  a con trac tin g  p a rty , 

a  group o f c o n tra c tin g  p a r t ie s ,  or n a tu ra l or ju r id ic a l  persons 

under th e  sponsorship of a con tracting  p arty  or a group of 

c o n tra c tin g  p a r t ie s .  Under th i s  system th e  Seabed A uthority  

would be a  weak body co n tro lled  by s ta te s  and would be only 

confined  to  th e  g iv ing  and adm inistering of lic en se s  in  

accordance w ith  th e  ru le s  and reg u la tions set out in  advance in  

th e  convention which guaranteed th e  r ig h t of th e  e n t i t i e s  

mentioned in  th e  te x t  to  th e  ex p lo ita tio n  of th e  a re a . Such a 

system  i s  accepted by many developed co u n tries .

A lte rn a tiv e  B

”A11 a c t i v i t i e s  of s c ie n t i f ic  research  and ex p lo ra tio n  of 

th e  a re a  and e x p lo ita tio n  o f i t s  resources and o th er re la te d  

a c t i v i t i e s  s h a ll  be conducted by th e  A uthority d i r e c t ly  o r , i f  

th e  A u tho rity  so determ ines, through serv ice  co n trac ts  o r in  

a s s o c ia t io n  w ith  persons n a tu ra l or ju r id ic a l ."  This te x t 

env isages a m u ltip le  system of e x p lo ita tio n . According to  

t h i s  system , th e  In te rn a tio n a l Seabed A uthority would have th e  

e s s e n t ia l  r ig h t  o f exp lo ra tio n  and e x p lo ita tio n  of th e  a rea , 

which would conduct those  a c t iv i t i e s  d i r e c t ly .  In  a d d itio n , 

i t  would give th e  a u th o rity  the  perm ission to  en te r in to  se rv ice  

c o n tra c ts  w ith  n a tu ra l or ju r id ic a l  persons to  conduct th e  

a c t i v i t i e s  of ex p lo ra tio n  and ex p lo ita tio n  o f th e  a re a . This 

system c le a r ly  favoured a s trong  In te rn a tio n a l Seabed A uthority
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which many developing countries supported.

A lte rn a tiv e  C

w A ll ex p lo ra tio n  and ex p lo ita tio n  a c t iv i t i e s  in  th e  a rea  

s h a l l  he conducted by th e  A uthority e ith e r  d ir e c t ly  or in  such 

o th e r  manner as i t  may from time to  time determ ine. I f  i t  

co n sid e rs  i t  app ro p ria te  and subject to  such term s and cond itions 

as i t  may determ ine, th e  A uthority may decide to  grant lic e n se s  

f o r  such a c t i v i t i e s  to  a co n trac ting  p a rty  or group of 

c o n tra c tin g  p a r t ie s  o r through them to  n a tu ra l or ju r id ic a l  

persons under i t s  or t h e i r  au th o rity  or sponsorship, in c lud ing  

m u ltin a tio n a l co rpora tions or a sso c ia tio n s . Licenses may a lso  

be is su e d  fo r  t h i s  purpose to  in te rn a tio n a l o rg an isa tio n s  a c tiv e  

in  th e  f i e ld  a t th e  d is c re tio n  of the  A uthority .”

The a l te rn a t iv e  i s  a va rian t of A lte rn a tiv e  B above. Like 

A lte rn a tiv e  B, i t  adopts a p a ra l le l  system in  which th e  A uthority  

would have th e  u ltim a te  r ig h t to  conduct the  a c t i v i t i e s  of 

e x p lo ra tio n  and e x p lo ita tio n  of the  a rea , but i t  allow s th e  

A u th o rity  to  is su e  lic e n se s  which o ther e n t i t ie s  to  conduct 

such a c t i v i t i e s .  I t  has a wider option to  en te r in to  c o n tra c ts  

w ith  e n t i t i e s  o th e r than  those s tip u la te d  by A lte rn a tiv e  B. This 

system g iv es  p reference  to  serv ice  co n trac ts  and jo in t ven tu res  

between th e  A uthority  and n a tu ra l or ju r id ic a l  persons.
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A lternative D

”A11 exploration and exploitation  a c t iv it ie s  in  the area 

sh a ll he conducted by a contracting party or group o f contracting  

p a r tie s  or natural or jurid ical persons under i t s  or th e ir  

authority  or sponsorship, subject to  regulation by the Authority 

and in  accordance with the rules regarding exploration and 

e x p lo ita tio n  set out in  these A rtic les . The Authority may 

d ecid e , w ith in  the lim its  of i t s  financial and technological 

resources, to  conduct such a c t iv i t i e s .”

A variant o f A and B. It i s  a variant o f A in  the sense 

th at i t  supports the idea of assigning the right of a contracting  

party or group o f contracting parties and th e ir  sponsored natural 

or ju r id ica l persons to  conduct a l l  the exploration and ex p lo it­

a tio n  o f the area; while the la st sentence in  A lternative D 

prevents supporters of variant A from accepting D, because by 

v ir tu e  o f  the sentence, variant D recognises the p a ra lle l system 

o f ex p lo ita tio n  adopted in  both B and C.

The four a ltern atives mentioned above were followed by a 

B ote, prepared by the Seabed Committee which reads as follow s:

These could include, in ter  a l ia t according to  the type 
o f adm inistration adopted as regards exploration and 
ex p lo ita tio n  rules on: notice to  mariners and other 
sa fe ty  procedures, areas to  be a llo tted , work 
requirements, work plans, inspection service contracts, 
l ic e n s in g , joint ventures, fees payable, revocation o f  
serv ice  contracts, revocations of licen ses  and in teg r ity  
o f in vestm en ts.(l)

(1 ) A.O. Adede, ’’The System for Exploitation o f the Common 
Heritage o f Mankind” at the Caracas Conference, American 
Journal o f International Law 69 , No.1 (January, 1975): 31-49-
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The F i r s t  Committee of the  Law of th e  Sea Conference 

devoted i t s  tim e to  neg o tia tio n s  aimed to  reduce th e  four 

A lte rn a tiv e s  to  A rtic le  9 to  a sing le  compromised te x t 

accep ted  by a l l  fo r  th e  Convention,

D uring th e  d iscussions in  the inform al meeting o f th e  

F i r s t  Committee on th e  repo rt of th e  Seabed Committee, i t  

decided  to  focus i t s  debate on d ra f t A rtic le  9» a ttem pting  

to  compromise through a new te x t .

At th e  beginning of the  d iscussion  th e re  was a general 

agreement to  change th e  t i t l e  of d ra f t A rtic le  9 from "who may 

e x p lo it th e  a rea"  to  "how i s  the  area to  be ex p lo ited ?" .

The f i r s t  attem pt to  introduce a new te x t came from th e  

U nited S ta te s ,  which t r i e d  to  re-fo rm ulate  A lte rn a tiv es  A and D 

as  fo llo w s:

1 * A ll a c t i v i t i e s  of exp loration  and e x p lo ita tio n  and 

o th e r re la te d  a c t iv i t i e s  sh a ll  be conducted (by th e  

A u thority ) ( in  accordance w ith le g a l arrangements 

w ith  th e  A uthority) pursuant to  reg u la tio n s  promulgated 

by th e  A uthority  and those included in  th i s  Convention,

2 , C on tracting  p a r t ie s ,  groups of con trac tin g  p a r t ie s  and 

n a tu ra l  and ju r id ic a l  persons sh a ll have th e  r ig h t  to  

e n te r  in to  le g a l arrangements w ith th e  A uthority 

w ithout d isc rim in a tio n , subject to  compliance w ith  

t h i s  Convention and reg u la tio n  promulgated by th e
(0A uthority  in  accordance w ith th e  Convention(emphasis added)

(1 ) C ircu la ted  as an inform al working paper No. C.l/CRPI, Ju ly ,
22, 1974.
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Many developing countries did not accept th i s  d ra f t  on 

th e  grounds th a t  in  th e  f i r s t  paragraph, th e re  i s  an a s s e r tio n  

to  in c lu d e  re g u la tio n s  in  th e  Convention i t s e l f  which i s  

l ik e ly  to  weaken th e  power of th e  Authority and i s  against th e  

i n t e r e s t s  o f th e  developing cou n tries , Also, th e  idea  of 

c re a t in g  an A uthority  w ith dominant power over th e  a c t i v i t i e s  

o f e x p lo ita t io n  o f th e  area which was desired  by th e  developing 

c o u n tr ie s , was not c le a r ly  adopted by th e  proposal* The 

second paragraph o f th e  te x t would appear to  fo rce  the  A uthority  

to  e n te r  in to  le g a l adjustm ents w ith th e  e n t i t ie s  mentioned 

th e r e in .  I t  has been said  th a t the  phrase "without d isc rim in a tio n "  

mentioned in  th e  same paragraph was not guaranteed. At l a s t ,  

th e  U nited S ta te s  tem porarily  withdrew i t s  proposal due to  

c r i t ic i s m s .

Another proposal was introduced but was re je c te d  by

Turkey. 1 Kuwait a lso  proposed a d ra f t which reads as fo llow s:

The A uthority  sh a ll act as th e  ad m in is tra to r of a t r u s t

fo r  th e  b e n e f it o f mankind as a whole. I t s  powers s h a ll

be co—e x is ten s iv e  w ith the  regime and sh a ll form an

( 2)in te g ra l  p a rt of i t .

A tu rn in g  poin t was reached by th e  inform al group o f th e  

Committee which d iscussed  th ree  is su e s , namely: (a ) who may 

exp lo re  and ex p lo it th e  a rea ; (b) conditions o f exp lo ra tio n  

and e x p lo ita t io n  o f th e  a rea ; (c) economic aspects of ex p lo ra tio n

(1 ) C ircu la ted  as an inform al working paper, tfo.C.l/CRPI,
Ju ly  22, 1974. Second proposal in  th e  document.

(2 ) Ib id .
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and e x p lo ita t io n  of the  a r e a / 1)

The developing countries then supported the  idea  o f 

d is c u s s in g  th e  th re e  issu es  ahove separately# But th e  

developed c o u n trie s  favoured the d iscussion  of th e  is su e  as 

a  s in g le  whole on th e  "basis th a t these  issu es  were in te rre la te d #

A compromised so lu tio n , th a t of d iscussing  th e  th re e  

is su e s  se p a ra te ly  and perm itting  the delegation  while debating

one is su e  to  r e f e r  to  the  o ther two issu es , was a t la s t  reached,
( 2 )

E ven tua lly , th e  Group of 77 prepared a s in g le  te x t  to  

combine bo th  A lte rn a tiv e  B and C of the Seabed Committee d ra f ts  

A ll a c t i v i t i e s  o f exploration  of th e  a rea  and of th e  

e x p lo ita tio n  o f i t s  resources and a l l  o ther re la te d  

a c t i v i t i e s  inc lud ing  those of s c ie n t i f ic  research  s h a ll  

be conducted d ire c t ly  by the  Authority#

The A uthority  may, i f  i t  considers i t  ap p ro p ria te , and 

w ith in  th e  l im its  i t  may determ ine, confer c e r ta in  ta sk s  

to  ju r id ic a l  or n a tu ra l persons, through serv ice  c o n tra c ts , 

o r a s so c ia tio n  or through any o ther such means i t  may 

determ ine, which ensure i t s  d ire c t and e ffe c tiv e  co n tro l

( 3)a t a l l  tim es over such a c tiv it ie s#

(1 ) The fundamental issu e  "System of Exploration and E x p lo ita tio n  
o f  th e  Area” , and th e  th re e  subissues a r is in g  therefrom  
were suggested by the  Chairman of th e  inform al working group, 
D r. C#W# P in to  o f S ri Lanka#

(2 ) The name "Group o f 77” re fe rs  to  the  o r ig in a l 77 co u n trie s  
from th e  developing world which got to g e th e r and decided 
to  pursue t h e i r  in te r e s ts  to g e th e r w ith in  th e  United 
N ations system. Except fo r  Yugoslavia, the  members o f 
t h i s  group come from A frica, Asia and L atin  America# They 
a re  now 103 co u n trie s , but th e  name has been re ta ined#

(3 ) C ircu la ted  as working paper C.l/CRP#4» Ju ly  26, 1974 
reproduced in  a/ cQNF#62/c#i /L#3, a t 6,
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Let us consider th is  proposal. The f i r s t  paragraph

r e c a l l s  th a t  a l l  a c t iv i t ie s  re la te d  to  the  area sh a ll he

conducted d i r e c t ly  hy the  au th o rity . The second paragraph

a llow s th e  a u th o r ity  to  en ter in to  legal adjustm ents w ith

ju r id ic a l  or n a tu ra l persons as i t  may determine and to

achieve th e  ta sk s  on which the au th o rity  decides. This te x t

leaned  more towards A lte rna tive  B than C, although i t  was a

compromise w ith  those  who supported A lternative  C, hut i t

f a i l e d  to  r e f e r  to  the  licen ses  system which was accepted in

A lte rn a tiv e  C. In  ad d itio n , according to  th i s  p roposal,

th e  e n t i t i e s  which th e  au th o rity  perm its to  e n te r  in to  le g a l

adjustm ent w ith  a re  ju r id ic a l  or n a tu ra l persons only, w hile

A lte rn a tiv e  C contained con tracting  p a r t ie s ,  groups o f

c o n tra c tin g  p a r t ie s ,  m ultina tional corporations or a sso c ia tio n s

and in te rn a t io n a l  o rgan isations ac tiv e  in  th e  f i e ld .

The Group of 77. explained the general philosophy

u n d e rly in g  th e  d ra f t  proposal as a whole as follow s:

"The Group o f 77 re a lize d  th a t i t  would he necessary  
to  have th e  support and a ss is tan ce  of those  S ta te s  
and e n te rp r is e s  th a t had the  f in a n c ia l and te ch n ica l 
cap ac ity  fo r  e f f ic ie n t ex p lo ita tio n  of th e  resources 
o f th e  in te rn a tio n a l a rea . The te x t proposed hy th e  
Group was c le a r , balanced and f le x ib le .
The wording of th e  f i r s t  paragraph meant th a t  th e  
a u th o r ity , w ith  a  view to  i t s  conducting ex p lo ra tion  
and e x p lo ita tio n  o f the  resources, would he given 

adequate powers to  p ro tec t th e  in te r e s t s  o f th e  
in te rn a tio n a l  community, in  accordance w ith  th e  
s p i r i t  o f th e  D eclaration  of P r in c ip le s , g iv ing
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s p e c ia l considera tion  to  the  in te re s ts  and needs 
o f  th e  developing cou n tries , both coasta l and -  more 
e sp e c ia lly  — land-locked. The au th o rity  would not — 
as had been claimed -  be a supranational body: i t  would 
have ju r i s d ic t io n  only in  the  in te rn a tio n a l area  and a 
le g a l s ta tu s  s im ila r to  th a t o f th e  o ther sp ec ia lized  
agencies o f th e  United N ations, The supreme organ o f 
th e  a u th o r ity  would be the  assembly, in  which a l l  
S ta te s  would be represented  on an equal fo o tin g . 
Membership in  th e  council would be based on th e  most 
e q u ita b le  p o ssib le  geographical d is tr ib u tio n , w ithout 
any co n d itions fo r  vo ting , so th a t decisions would be 
dem ocratic«
The o p e ra tio n a l organ of the  a u th o rity , which would 
d i r e c t ly  co n tro l a l l  ex p lo ita tio n  of th e  resources 
beyond th e  l im its  of n a tio n a l ju r isd ic tio n , would 
fu n c tio n  w ith  th e  same im p a r tia li ty .
The second paragraph provided a way of meeting th e  
concerns o f th e  developed cou n tries , w ith in  the  

concept o f th e  common h e rita g e ,
A mechanism of th e  kind proposed by th e  Group of 77 
could allow  fo r  the  in c lu sio n  in  serv ice  co n trac ts  o f 
co n d itio n s  th a t  would a t t r a c t  th e  c a p ita l and technology 
from in d u s tr ia l iz e d  S ta tes  and th e i r  companies which 
were needed to  carry  out s c ie n t i f ic  research , ex p lo ra tio n  
and e x p lo ita tio n , and which the  a u th o rity  in  i t s  e a r ly  
s tag e s  would obviously lack . One could not doubt th a t  
S ta te s  -  which were th e  ju r id ic a l  persons par excellence 
contem plated by in te rn a tio n a l law — had th e  capac ity  to  
e n te r  in to  se rv ice  co n trac ts  w ith th e  au th o rity  which 
would be in  conformity w ith th e  m odalities and 
c h a r a c te r is t ic s  o f th e i r  re sp ec tiv e  economic systems 
and t h e i r  id e o lo g ie s . A serv ice  con tract was a le g a l 
agreement under which one p a rty  performed a ta sk  of 
rem uneration, which could take th e  form of a share in
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th e  p roduction . Such co n trac ts  were based on the  
p r in c ip le  th a t e x p lo ita tio n  should be ca rried  out 
du rin g  a period  long enough to  cover investment 
r i s k s .

The concept o f a sso c ia tio n  could allow fo r  the  
estab lishm ent o f jo in t en te rp rise s  by developed 
and developing coun tries and the  au th o rity , always 
keeping  in  mind th e  aim of speeding up the  t r a n s fe r  
o f technology . The words "any o ther means” im plied 
a  wide range of p o s s ib i l i t ie s  w ith th e  exception of 
l ic e n s in g .

I t  should be c le a r ly  understood th a t the  
developing  co u n tries  to t a l ly  re je c te d  th e  idea  of 
l ic e n s in g . They d id  not be lieve  th e  claims th a t 
eq u ita b le  d is t r ib u t io n  of the  p ro f i ts  derived from 
e x p lo ita tio n  o f the  common h e ritag e  could be e ffec ted  
th rough  th e  use o f a method which was ty p ic a l o f th e  
e ra  o f pa ternalism  and dependence. Even le s s  
accep tab le  was th e  attempt to  d iv ide th e  Group o f 77 
by th e  fa lla c io u s  argument th a t th e  revenue derived 
from lic e n s in g  would b en e fit p a r tic u la r ly  the  le a s t  
developed among th e  developing coun tries and th e  
geo g rap h ica lly  disadvantaged co u n trie s .
The developing countries had strengthened th e ir  
so lid a r ity  and were su ff ic ie n t ly  mature to  understand 
that the only way to  ensure the transfer of technology  
was by a ctive  participation  in  exploration and 
ex p lo ita tio n  o f the common heritage. That was the  
path towards the objective of economic independence. 
The th ird  world could not accept the licen sin g  
system because i t  would greatly widen the fin an cia l 
and tech n ica l gap which separated them from the 
developed countries. The vast resources o f the seas 
should be administered d irectly  by the authority in  a 
jo in t in ternational co-operative effort for the b enefit
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o f a l l  mankind.’’̂  ^

By th e  end o f th e  f i r s t  week in  August, the  United
( 2 )

S ta te s  took  th e  i n i t i a t iv e  to  move th e  d iscussion  on th e  

is su e  to  th e  more sp e c if ic  po in ts  concerning th e  conditions 

o f e x p lo ita tio n *  I t  then  presented a formal document 

co n ta in in g  i t s  proposals fo r conditions o f e x p lo ita tio n . 

F u r th e r  p roposals followed th e  American one on the  su b jec t, 

in tro d u ced  by e ig h t of th e  EEC s ta te s ,  Japan and th e  Group 

o f 77 . The Group o f 77f s te x t was welcomed by many s ta te s  

in c lu d in g  China, A lbania, Norway, Sweden, Spain and Roumania. 

At t h i s  conference th e  Soviet Union did not make a proposal 

on th e  co n d itio n s  o f ex p lo ita tio n  but i t  recognised th e  r ig h t 

o f s ta t e s  them selves to  exp lo it seabed resources on th e  same 

le v e l  which th e  o th er advanced techno log ica l co u n trie s , 

p a r t i c u la r ly  th e  EEC G ro u p ^  d id .

In  regard  to  th e  conditions of exp lo ra tion  and 

e x p lo ita t io n  o f th e  a rea  th ree  approaches were introduced 

b e fo re  th e  c o m m i t t e e . F i r s t l y ,  the  opinion which supported

(1 ) A/CGNF. 62/C • l/SR . 11, a t 11-13.
( 2 ) Another attem pt a t a compromise t e x t .  The U.S. subm itted 

an o th er te x t  A/CQNF.62/C.1/L.6. The te x t of th i s  
p roposal should be compared w ith  th e  e a r l ie r  U .S .proposal.

(3 ) A/CGNF.62/C.1/SR.8, pp. 7-10* s ©e a lso  M*1* Lazarev 
(T ran s. T. Sulikow ski), ’’S c ie n tif ic  -  Technological 
P rog ress and th e  Search fo r  Legal R egulation o f P o ssib le  
Seabed Uses” Ocean Development and In te rn a tio n a l Law 3 i 
No.1 ( 1975)2 69 -  86.

( 4 ) The th re e  b a s ic  approaches were f i r s t  id e n tif ie d  by 
Jam aica and l a t e r  re fe rre d  to  by th e  Chairman of th e  
inform al meeting o f the  committee. A/CQNF.62/C.1/SR.14 a t 4 .
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th e  id e a  o f th e  in c lu s io n  w ith in  th e  convention i t s e l f  o f

th e  ru le s  and reg u la tio n s  which would guide th e  A uthority

in  i t s  a c t i v i t i e s  in  th e .area*  According to  th i s ,  th e

A u th o rity  would he confined to  these  ru le s  and re g u la tio n s* ^ ^

Secondly, th e  opinion which tended toward th e  non-inclusion

in  th e  convention o f any ru le s  and reg u la tio n s  a t a l l  and

le a v in g  th e  A uthority  to  determine them as necessary  and

a p p ro p ria te  according to  th e  circumstances of each in d iv id u a l
( 2 )

case* T h ird ly , t h i s  approach favoured th e  in c lu s io n  in  

th e  convention o f c e r ta in  b asic  ru le s  which would guide th e  

A u th o rity  in  r e la t io n  to  th e  exp loration  and e x p lo ita tio n  in  

th e  a re a , and leav in g  an open-door fo r  the  A uthority  to
( ? )

e s ta b l is h  th e  d e ta i le d  conditions w ith in  th a t b a s ic  framework.

The a t t i tu d e  of th e  developing countries was e s s e n t ia l ly  

not to  mention th e  conditions of th e  exp lo ra tion  and e x p lo ita tio n  

o f th e  a re a . They then  changed th e i r  p o s itio n  and advocated th e

(1 ) R eference i s  made here to  th e  paper subm itted by th e  
U nited S ta te s .  A/C0NF.62/C.l/L.6. Other papers con ta in ing  
comparable te ch n ica l d e ta i ls  on the  b asic  conditions were 
subm itted  by Japan (a/C0NF.62/c. i /L .9) and "hy the  
European Common Iferket Group ( a/C0UE.62/c. 1 / l.8 ) .

(2 )  This was th e  p o s itio n  o r ig in a lly  taken by a m ajo rity  o f 
th e  developing co u n trie s .

( 3 ) This view was f i r s t  championed by Jamaica as r e f le c te d  in  
i t s  p ro p o sa l. (See te x t of th e  inform al working paper 
No. C.1/GRP.3, Ju ly  25, 1974? reproduced in  p a r t ,  in  
F i r s t  Committee D raft A rtic le s  considerd by th e  committee 
a t  i t s  inform al meetings (A rtic le s  1— 21), A/cQNF.62/C.1/L.3 
a t  1 9 .) This approach was l a t e r  adopted by th e  Group o f 77 
which subm itted a paper contain ing  17 paragraphs which do 
not c o n s t i tu te  as d e ta ile d  te ch n ica l conditions as th o se  
c i te d  supra n o te l .  Text prepared by th e  Group of 77 and 
c irc u la te d  in  accordance w ith  th e  decision  taken  by th e  
committee a t i t s  inform al meeting on 16 August, 1974s 
b a s ic  cond itions A/CGNF. 62/C.1/L.7* Norway, Sweden, China, 
Canada and Albania supported th i s  paper.
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t h i r d  approach mentioned above# They presented a d ra f t  c a lled  

"B asic Conditions"# Thus a new opportunity  was o ffered  to  

reach  agreement on A rtic le  9 . This d ra f t in d ica ted  how much 

c o n tro l th e  Group o f 77 wanted to  give th e  A uthority and a lso  

th e  k ind  o f d isc re tio n a ry  powers i t  should enjoy.

I t  was o f g rea t importance th a t "basic p r in c ip le s  should 

"be inc luded  in  th e  convention in  order to  guide th e  A uthority  

to  ach ieve i t s  aims# These were p r in c ip le s  which would ensure 

th a t  a c t i v i t i e s  would he carried  out in  a proper manner and 

w ithou t u n ju s t i f ie d  d iscrim in a tio n  or in te rfe re n c e  and th a t  th e  

c o n tra c ts  which re la te d  to  th e  a c t iv i t i e s  in  th e  a rea  would he 

f a i t h f u l ly  executed and observed# A more d i f f i c u l t  m atter 

was o f how to  r e f le c t  those  u ltim ate  p rin c ip le s  in  th e  

convention to g e th e r  w ith  th e  in te re s ts  they  would he p ro tec ting#

G enera lly , th e  most important po in ts  of disagreement

between th e  two s id es  as appeared in  th e i r  te x ts  were th e

(1)fo llo w in g s ' '

(1 ) The Group of 77 decided to  vest th e  a rea  and i t s  

reso u rces  in  th e  a u th o rity , hut t h i s  idea  was 

re je c te d  hy th e  Americans on th e  b a s is  of unnecessity# 

They wanted to  give th e  A uthority simple r ig h ts  

re p re se n tin g  a supervisory form#

(2 ) The Group o f 77 wanted to  give th e  A uthority  co n tro l 

over s c ie n t i f i c  resea rch , p rocessing  and m arketing

(1 ) A comparative ta b le  o f th e  fo u r documents was prepared
f o r  th e  Geneva Session as C#1/CP/ working paper No#2, 
March 18, 1975*
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a c t i v i t i e s  and a lso  exp loration  and e x p lo ita tio n ; 

w hile  th e  developed s ta te s  wanted to  lim it th e  

ju r i s d ic t io n  of* th e  A uthority to  exp lo ra tion  and 

e x p lo ita tio n #

(3 ) The Group of 77 wanted to  give th e  A uthority  

d is c re tio n a ry  power to  explore th e  a rea  and to  ex p lo it 

i t s  reso u rces , while the  developed s ta te s  wanted a 

f r e e  r ig h t ' to  explore the  area and a llo c a tio n  of 

e x p lo ita tio n  r ig h ts  au tom atically  to  those who 

f u l f i l l e d  c e r ta in  conditions# They a lso  wanted th e  

op e ra to rs  to  enjoy th e  r ig h t to  choose mine s i t e s  

w ith in  th e  perm itted  lim its  of th e  convention#

(4 ) The Group o f 77 wanted th e  A uthority to  enjoy 

d is c re tio n a ry  powers in  tra n s fe r in g  r ig h ts  from one 

o p e ra to r to  another# The developed co u n tries  wanted 

an o r ig in a lly  free  r ig h t of tra n s fe r in g , co n sis ten t 

only w ith  th e  achievement of c e r ta in  conditions#

( 5 ) The Group o f 77 wanted the  A uthority  to  have f in a n c ia l  

and ad m in is tra tiv e  con tro l of a l l  operations w ithout 

assuming any o f th e  f in a n c ia l risk s#  The developed 

c o u n tr ie s , on th e  o ther hand, refused th i s  id e a , and 

wanted to  l im it th e  f in a n c ia l r e s p o n s ib i l i t ie s  o f th e  

o p e ra to rs  to  sp ec ified  schedules o f work ( to  avoid 

sp ecu la tio n  in  mine s i te s )  and to  payments to  th e  

A u thority  on grounds re la te d  to  a c t iv i ty  and production#
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( 6 ) The Group o f 77 wanted to  g ive th e  A u tho rity  th e  

r ig h t  to  change th e  term s o f a  c o n tra c t , in c lu d in g  

suspension or te rm in a tio n , in  cases o f ”a r a d ic a l  

change in  circum stances” . At th e  same tim e , th e  

developed c o u n trie s  re je c te d  t h i s  on th e  "basis o f 

s e c u r ity  to  te n u re  and investm en t.

( 7 ) The 77*s Group wanted to  g ive th e  A u tho rity  th e  

power to  impose p roduction  c o n tro ls  which th e  

U nited S ta te s  re fu sed  a t a l l .

( 8 ) The 77*s Group wanted ex ten siv e  in fo rm ation  t r a n s f e r s  

from o p era to rs  to  A uthority  as w e ll as commitments

on t r a in in g  programmes fo r ,  and employment o f , 

personnel from th e  developing  c o u n tr ie s . The 

developed s ta t e s  wanted to  re le a s e  th e  p ro p r ie ta ry  

in fo rm atio n , and, except f o r  Japan, made no su g gestions 

on t r a in in g  and employment.

F u rth e r problems emerging w ith in  th e  Caracas S ession  were 

th o se  r e l a t in g  to  is su e s  such a s :  h igh  seas f is h in g , th e  regime 

o f  is la n d s ,  and th e  t r a n s f e r  o f techno logy . A number o f 

develop ing  c o u n tr ie s , t o t a l l i n g  fo u rtee n , supported th e  id e a  o f 

in c re a s in g  th e  in te rn a t io n a l  c o n tro l over h igh  seas f is h in g ,  even 

some o f  them c laim ing  th a t  t h i s  ta s k  should be v ested  in  th e  

in te rn a t io n a l  a u th o r i ty  i t s e l f .  Meanwhile, d e c la ra tio n s  o f  th e  

OAU o f  1973 and 1974 contained  a tendency toward th e  estab lishm en t 

o f  an in te rn a t io n a l  sea f i s h e r ie s  regim e. T his d id  not pass 

w ithout o b je c tio n s  and th e  U nited S ta te s  and th e  Soviet Union,
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in  a d d itio n  to  f iv e  o th e r s ta t e s  which a l l  have f is h in g  

i n t e r e s t s ,  re fu te d  any attem pt tow ards ex tend ing  th e  power o f 

th e  in te rn a t io n a l  a u th o r i ty  to  th e  w ater column. I t  i s  n o ta b le  

th a t  th e  superpower co u n trie s  o f U .S. and USSR have huge naval 

f l e e t s  and th ey  wished to  r e ta in  th e  freedom o f th e  h igh  sea s ,

(1 )in  g e n e ra l, in  o rder to  a ssu re  t h e i r  dominant naval i n t e r e s t s . '  J

The problem o f  th e  regime o f is la n d s , a r i s in g  from th e

n e g o tia tio n  on c o a s ta l s ta t e  ju r i s d ic t io n .  At th e  Caracas

S essio n , i t  became c le a r  th a t  th e  a p p lic a tio n  o f a  200 m ile

zone to  every rock  and r e e f  in  th e  oceans o f th e  world would

e n ta i l  th e  covering  o f  a re as  o f seabed and su p erjacen t w aters

by is la n d  and is land-ow ing  s t a t e s .  T his problem la rg e ly

p re v a ile d  a f t e r  th e  p ro g ress  achieved on th e  economic zone a t

th e  conference . Confusion a rose  over w hether a rch ip e lag o s

belong ing  to  c o a s ta l s ta t e  should have th e  same r ig h t  as oceanic

a rc h ip e la g o s , and, in  p a r t i c u la r ,  over w hether a l l  is la n d s

should be g iven  f u l l  m aritim e zones, o r w hether and how

r e s t r i c t i o n s  should be ap p lied  to  ro ck s , r e e f s  and u n in h ab ited

is la n d s .  D iv is io n  o f  agreement was m ostly  cen tred  along

geograph ica l l in e s ,  except fo r  th e  h o tly  co n tes ted  is su e  o f  th e

la rg e  number o f s t r a t e g i c a l ly  p laced  is la n d s  under c o lo n ia l
( 2 )c o n tro l, where d iv is io n s  were p re d ic ta b ly  id e o lo g ic a l .

(1 ) A /C (W .62/C .1/SR .6, p .2: SR.7, p .6 .  SR.8, p .8 .
(2 ) A/CC®FF.62/C.2/SR.36-40. For a fa s c in a t in g  study o f t h i s  

problem in  r e l a t io n  to  th e  P a c if ic  Ocean, F.M. Auburn,
"Some Legal Problems o f th e  Commercial E x p lo ita t io n  o f 
Manganese Nodules in  th e  P a c if ic  Ocean", Ocean Development 
and In te rn a t io n a l  Law Jou rn a l 1, N o.2 ( Summer, 1973)s i85—200•
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The problem, so f a r  as th e  committee was concerned, was

t h a t ,  i f  th e  is la n d  and island-ow ning  s t a t e s ,  in c lu d in g  c o lo n ia l

powers, should win t h e i r  case (w hether w ith in  n e g o tia tio n s  o r

by ta k in g  u n i la te r a l  a c tio n )  t h i s  would r e s u l t  in  th e  f a l l i n g

o f  some o f th e  seabed a re a s  w ith in  t h e i r  c o n tro l, e s p e c ia l ly

w ith  reg ard  to  th e  P a c if ic  a re a  which co n ta in s  q u a l i ty  ore

manganese n odu les. That would p revent th e  seabed a u th o r i ty

from complete co n tro l over nodule m a te r ia ls  and th e  d e s ir e  th a t

i t  compete w ith  o th e r re so u rce  h o ld e rs  to  a t t r a c t  investm ent

from e n t i t i e s  capable o f deep sea m ining. Such a r e s u l t  would 
innot have been^accord w ith  th e  ty p e  o f p roposa l fo r  an in te rn a t io n a l

seabed a u th o r i ty  as emphasised by th e  Group o f  77*

The problem o f t r a n s f e r  o f technology  has been a llu d ed  to

in  th e  d is c u ss io n  on d isp u te s  over co n d itio n s  o f e x p lo ita t io n

in  C*I«, bu t in  fa c t  th e  main a c t i v i ty  on t h i s  is su e  to o k  p lace

in  C .IT I. A number o f  s t a t e s ,  t o t a l l i n g  18, re p re se n tin g  a

c ro ss  s e c tio n  o f th e  Group o f 77» made a demand th a t  " a l l

b lu e p r in ts  and p a te n ts  o f th e  equipment, m achinery, dev ices  and

p ro cesses  used in  th e  ex p lo ra tio n  o f th e  in te rn a t io n a l  a re a , th e

e x p lo ita t io n  o f i t s  re so u rces  and r e la te d  a c t i v i t i e s  be made

( 1)a v a ila b le  to  a l l  develop ing  s ta t e s  upon re q u e s t ."  The problem 

was th a t  i f  th e  e x p lo it in g  e n t i t i e s  were to  be m ostly  w este rn  

m ining companies as seemed l ik e ly  th e n  th e y  would be exceedingly

( l )  a/C0NF.62/c . 3 / l . 12. An e a r l i e r  p roposal by N ig e ria  
(a/C0NF.62/c. 3 /L .8 ) expressed s im ila r  demands.
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r e lu c ta n t  to  make p ro p r ie ta ry  in fo rm atio n  o f th a t  k ind  pub lic*  

They would view a requirem ent along  such l in e s  as a b reach  o f 

t h e i r  investm ent s e c u r i ty .

The t r u t h  i s  th e re  was a  p e rc e p tib le  advance on many 

po in ts*  Agreement was reached on th e  q u estio n  o f procedure*

A d e c is io n  was tak en  to  re a ff irm  th e  -voting  procedure follow ed 

a t  th e  p rev ious Assembly by which d e c is io n s  a t th e  conference 

should be made were p o ss ib le  by consensus* In  s i tu a t io n s  when 

agreement proved a b so lu te ly  im possib le , th e  reco u rse  to  v o tin g  

would be th e  p o s s ib le  so lu tio n  fo r  which tw o -th ird s  m a jo rity  

o f th o se  p re sen t and v o tin g  would be re q u ired  so long  as  th a t  

m a jo rity  co n s is te d  o f a t le a s t  a sim ple m a jo rity  o f  th o se  

p a r t ic ip a t in g  in  th a t  session* Agreement a lso  was reached to  

conduct fu r th e r  n e g o tia tio n s  whenever n ecessa ry .

In  th e  is su e  o f  th e  m aritim e boundaries a  measure o f 

agreement was a p p a ren t. In  g e n e ra l, acceptance o f a  12—m ile 

t e r r i t o r i a l  sea  l im it  was concluded. The id e a  o f an economic 

zone o f  200-m iles rece iv ed  co n sid erab le  support among many 

s t a t e s * ^  ^

A p o in t o f disagreem ent emerged over th e  p re c is e  r ig h t s  

a  c o a s ta l s ta t e  would enjoy in  th e  economic zone. The 

developed c o u n tr ie s  complained th a t  th e  zone was b e in g  used by 

some s ta t e s  (L a tin  American c o u n tr ie s )  in  such a way as  to  

e x e rc ise  f u l l  so v ere ig n ty  in  th e  area* T h ere fo re , th e  r ic h

( l )  Luard, p*193*
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c o u n tr ie s  demanded th a t  c o a s ta l s ta t e s  should enjoy c e r ta in

d efin ed  r ig h t s ,  mainly over economic re so u rc e s . S ta r t in g

from t h i s  p o in t, e f f o r t s  were made to  d e fin e  what exact

r ig h t s  c o a s ta l s ta t e s  should enjoy in  such a zone, and what

o b lig a tio n s  i t  would impose on a c o a s ta l s t a t e  to  co n sid e r th e

r ig h t s  o f o th e r  s t a t e s ,  e s p e c ia lly  in  v i t a l  is su e s  such as

n a v ig a tio n . These o b lig a tio n s  would perhaps co n ta in  d u t ie s

to  land-locked  s t a t e s ,  such as g iv in g  them r ig h t s  o f  f i s h in g

and e x p lo ita t io n , o r even o f sh arin g  some o f th e  revenues

( 1)gained from th e  a re a  w ith in  th e  in te rn a t io n a l  sy stem .' '

Some c o a s ta l s ta te s  a t th e  conference commenced c laim ing  

r ig h t s  beyond th e  200 m ile l im i t .  Many s ta t e s ,  in c lu d in g  

B r i ta in ,  A u s tra lia , Canada claimed economic r ig h ts  beyond th a t  

d is ta n c e  to  th e  edge o f th e  c o n tin e n ta l m argin ( to  dep ths o f 

3,000 m etres o r m ore). I t  would appear th a t  th e  judgement o f  

th e  In te rn a t io n a l  Court o f J u s t ic e  in  1969 concerning th e  id ea  

o f  p ro lo n g a tio n  o f  th e  land  mass prompted th e se  s ta t e s  to  make 

such a  c la im . So f a r  as th e  only c le a r  l im it  to  th e  p ro lo n g a tio n  

o f  th e  land  a re a  i s  th a t  which emerges a t th e  edge o f  th e  s h e lf  

(u s u a lly  below 200 m etres in  dep th) th e  judgement appeared to  

h in t  th a t  t h i s  should be th e  l im i t s  o f ju r i s d ic t io n .  In  most

( l )  Many c o u n trie s  o f L a tin  America and A frica  accepted  th e  
id e a  th a t  land -locked  s ta t e s  could share  in  f is h in g  
a c t i v i t i e s  in  th e  zone o f neighbouring  c o a s ta l  s ta t e s — 
an inexpensive o f f e r  s in ce  th e  land -locked  s ta t e s  
had n e i th e r  fisherm en , f is h in g  v e ss e ls  o r p o r ts  — but 
r e je c te d  t h e i r  r ig h t  to  share  in  e x p lo ita t io n  o f 
m ineral re so u rces  th e r e .
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t h i s  would he th e  bottom o f th e  slope#

On th e  q u estio n  o f passage th rough  s t r a i t s  e s p e c ia l ly

as i t  a f fe c te d  naval v e s s e ls ,  th e  views were co n trac ted  and

( l )accep ted  and th e r e a f t e r  were in  le s s  d isp u te # ' 7

( l )  Luard, p#194
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The second sess io n  o f th e  conference took  p lace  in  

Geneva in  March -  May, 1975* Here ag a in , no f in a l  agreement 

was reached . But again  s u b s ta n t ia l  p ro g ress  was made on some 

p o in ts .  The aim o f th e  conference was to  n e g o tia te  c e r ta in  

agreed d ra f t  a r t i c l e s  covering  th e  mandates o f th e  th re e  

committees to  form a s in g le  n e g o tia tin g  te x t  in  o rd e r to  

reduce th e  number o f a l te r n a t iv e  t e x t s  ye t l e f t  from th e  

C aracas S ess io n .

( 1)In  C .I , th e  working group focussed  i t s  a t te n t io n  on

A r t ic le  9 ancl th e  co n d itio n s  o f  e x p lo ita t io n , c o n s tru c tin g  i t s

work on th e  fo u r papers on th e  m a tte rs  concerned which were

subm itted  a t C aracas, p lu s  an o th er paper subm itted  by th e

S o v ie t Union ju s t  b e fo re  th e  beg inn ing  o f th e  Geneva S ess io n .

The S o v ie t paper was g e n e ra lly  in  rhythm w ith  th o se  o f

th e  o th e r  developed c o u n tr ie s  except fo r  a  few p o in ts  o f
( 2)d if f e r e n c e .

(1 )  For th e  A frican  Group: A lg e ria , Egypt, Ghana, Lesotho, 
Madagascar, M ali, Morocco, N ig e ria , and th e  U nited 
Republic o f Tanzania; fo r  th e  Asian Group: A fghan istan , 
( a l t e r n a t in g  w ith  N epal), China, In d ia , I r a n , Kuwait, 
P a k is ta n , P h ilip p in e s  ( a l te r n a t in g  w ith  In d o n e s ia ) , 
S ingapore amd Y ugoslavia; fo r  th e  L a tin  American c o u n tr ie s :  
B o liv ia , B ra z i l ,  C h ile , Honduras, Jam aica, Mexico, P eru , 
T rin idad  and Tobago, and Venezuela; fo r  th e  W estern 
European and o th e rs  group: A u s tr ia , Canada, Federa l 
R epublic o f Germany, I t a l y ,  th e  N etherlands, Norway,
Sweden, S w itze rlan d  and th e  U nited Kingdom; fo r  th e  
E as te rn  European Group: B u lg a ria , B yelorussion  SSR, 
C zechoslovakia, th e  German Democratic R epublic, Hungary, 
Poland, Roumania, th e  Ukranian SSR, and th e  USSR; and
one sponsor o f each p roposal subm itted  to  th e  committee: 
A u s tra l ia ,  Colombia, France, Japan, and th e  U nited  S ta te s .

(2 ) A/CONF*62/c.l/L.12. This paper was added to  th e  com parative 
ta b le  o f th e  o th e r  fo u r in  C .l/C P / working paper No.2/Add.1
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At th e  Geneva S essio n  th e re  was much more d isc u ss io n  on

th e  q u estio n  o f e x p lo ita t io n  in  th e  in te rn a t io n a l  a re a  in  which

some advance was ach ieved . There was co n sid e rab le  optimism

about reach in g  a compromise between th e  developing  c o u n tr ie s

who th a t  a l l  e x p lo ita t io n  should be undertaken

d i r e c t ly  by th e  A uthority  (o r  r a th e r  i t s  e n te rp r is e )  and th e

op p o site  view in c lu d in g  th a t  o f th e  U .S ., th a t  th e  p r iv a te

firm s should be given wide scope a p a rt from t h e i r  du ty  to  pay

( 1 )r o y a l t ie s  on t h e i r  p r o f i t s .  The concept o f  ” jo in t  v e n tu re s” 

re ce iv ed  in c re a s in g  co n ce n tra tio n . An a l te r n a t iv e  p ro p o sa l, 

named th e  banking system , was suggested  which depended on th e  

id e a  th a t  th e  e x p lo it in g  company should propose e x p lo ita t io n  

in  two se p a ra te  b locks o f roughly  equal v a lu e . The r o le  o f 

th e  A u tho rity  would be to  a l lo c a te  one to  th e  company and th e  

o th e r  to  a  develop ing  country  fo r  in te rn a t io n a l  e x p lo i ta t io n . 

The advantage o f  t h i s  system would reduce th e  odds o f  th e  

i n i t i a t i v e  to  developed s t a t e s .  Thus, th e  A u tho rity  could 

secu re  c o n tro l l in g  s i t e s  o f some v a lu e .

The q u estio n  o f  s c i e n t i f i c  re se a rc h  was not su c c e ss fu lly  

so lv ed . There was co n sid e rab le  c o n f l ic t  as to  how f a r  a 

c o a s ta l  s t a t e  had th e  r ig h t  to  co n tro l a l l  re se a rc h  w ith in  i t s  

economic zone (a s  demanded by many poor c o a s ta l  s t a t e s )  o r 

w hether only  re se a rc h  th a t  was re so u rce  o rie n te d  should occur 

(a s  claim ed by th e  r ic h  s t a t e s ,  quo ting  in  p a r t i c u la r  th a t  th e  

convention on th e  C o n tinen ta l S h e lf  1958 provided fo r  th e

( l )  C . l /  working paper Uo*5*



freedom o f  re sea rc h  in  th e  C on tinen ta l S he lf)#  An attem pt a t 

a  compromise was made. Pour developing  s ta t e s  proposed th a t  

any group o r person  app ly ing  to  re se a rc h  in  th e  economic zone 

o f an o th er s ta t e  would in d ic a te  w hether th e  re se a rc h  was 

fundam ental o r re so u rc e -o r ie n te d . In  th e  case o f  th e  l a t t e r ,  

th e n  th e  c o a s ta l s t a t e  could re fu se  to  g ive  th e  re q u ire d  

perm issio n . In  o th e r  c ase s , i t  could in d ic a te  i t s  w illin g n e ss  

to  p a r t i c ip a te  i t s e l f  o r re c e iv e  th e  r e s u l t s .  In  s i tu a t io n s  

when th e  c o a s ta l s t a t e  d id  not re p ly , th e  re se a rc h  could 

n e v e r th e le s s  ta k e  p la c e . However, pure re sea rc h  should  not 

he p reven t e d .^  ^

A s ig n  o f p ro g ress  was made in  th e  working group when 

d u rin g  th e  fo u r th  week o f th e  se s s io n , th e  Chairman subm itted  

a  s in g le  n e g o tia tin g  te x t  (CP/Cab. 12) on th e  co n d itio n s  o f 

e x p lo ita t io n  which used  th e  jo in t  v en tu re  id e a . T his a ttem pt 

was su cc e ss fu l in  g a th e r in g  co n sid e rab le  support fo r  many 

compromised to p ic s  in  th e  s in g le  t e x t .  The te x t  provided 

f o r  th e  d iv is io n  o f th e  in te rn a t io n a l  seabed a re a  in to  two 

se p a ra te  reg im es, one to  be ex p lo ited  by s t a t e  c o n tra c to rs  

and th e  o th e r  by th e  a u th o r i ty  u s in g  i t s  own d is c r e t io n .

The id e a  on which t h i s  te x t  was based was unaccep tab le  to  th e  

Group o f 77* T h ere fo re , and a f t e r  fu r th e r  d isc u ss io n  on th e  

m a tte r , th e  Group re fu sed  to  accept th e  paper, e sp e c ia l ly  th e  

theme o f d iv id in g  th e  a re a  in to  s t a t e  and a u th o r i ty

( l )  Luard, pp . 195 -  196



( 1 )a re a s . '

F u rth e r c o n su lta tio n , aimed a t  producing  a re v ise d  

v e rs io n  o f Cat), 12 meanwhile, th e  Chairman pub lished  a  d r a f t  

te x t  on th e  s t r u c tu r e ,  fu n c tio n  and powers o f  th e  in te rn a t io n a l  

m achinery and commenced c o n su lta tio n s  in  o rd e r to  produce a 

d r a f t  on t h i s  is su e  which would he subm itted  to  th e  Chairman 

o f  C .I .

In  C.I* u s e le s s  debate  was h e ld  on such p o in ts  as th e  

s t r u c tu r e ,  fu n c tio n s , and powers o f th e  m achinery.

The attem pt which was made by th e  Chairman o f th e  working 

group to  p repare  re v is io n s  o f b o th  h is  t e x t s  based on th e  

c o n su lta tio n s  upon th e  m a tte r , Uy th e  l a s t  week o f  th e

s e s s io n , he subm itted  b o th  o f them to  th e  committee chairm an.

I t  i s  rem arkable th a t  th e  two t e x t s  d id  not s a t i s f y  a l l  p a r t i e s  

to  th e  n e g o tia t io n s , bu t n o n e th e le ss , th e y  were used as a  b a s is  

f o r  fu r th e r  d eb a te s .

In  th e  f i n a l  week o f th e  se s s io n , th e  committee chairman 

P .B . Engo, made some a l te r a t io n s  o f  h is  own in  many p la c e s  

which appeared in  th e  s in g le  n e g o tia tin g  te x t  (W P.8/Part I . )  

T his te x t  r e f le c te d  th e  outcome o f d iscu ss io n s  so f a r .  The

(1 ) For a  more d e ta i le d  d isc u ss io n  o f  th e  Group o f  77f s 
re a c tio n s  to  Cab.12, see  E. M iles, MAn In te r p r e ta t io n  
o f th e  Geneva P roceed ings, P a rt I M, Ocean Development 
and In te rn a t io n a l  Law Jo u rn a l forthcom ing in  V o l.3 , Ko.2  
( Ju ly /A u g u st, 197 5 ) .

(2 )  Ib id .

(3 ) I b id .
(4 )  Ib id .

- 96-



. . (1 ) r e v is io n s  were t o t a l l y  in  favour o f  th e  develop ing  cou n trie s#

I t s  im portance la y  in  i t s  p ro v is io n  fo r  a  "basis fo r  d isc u ss io n

around which th e  n e g o tia tio n s  a t th e  next se ss io n  could he

concentrated# I t  was obvious th a t  fu r th e r  n e g o tia tio n s  and

re v is io n  were necessa ry  b e fo re  reach in g  an accep ted  s in g le  te x t#

T his document p e rm itted  a  ♦ p a ra l le l  system*: h a l f  o f  th e

a re a  to  be ex p lo ited  by p r iv a te  companies under l ic e n s e  to  th e

a u th o r i ty  in  r e tu rn  fo r  a ro y a l ty , and th e  second h a l f  by th e

in te rn a t io n a l  e n te r p r is e .  However, in  th e  same y ea r and in  a

l a t e r  se ss io n  in  Hew York, t h i s  system was re fu te d  by some

develop ing  c o u n tr ie s  on th e  b a s is  th a t  i t  gave to o  many

p r iv i le g e s  to  th e  r i c h  c o u n tr ie s  from which th e  p r iv a te

companies came; and a lso  because th e  e n te rp r is e  might not be

s u f f ic ie n t ly  capable in  fin an ce  and te ch n o lo g ica l terms# T his

l a t t e r  p o in t encouraged D r. K iss in g e r, on b e h a lf  o f th e  U.S*,

to  o f f e r  f in a n c ia l  and te c h n ic a l  support to  th e  E n te rp r ise

so th a t  i t  could o p e ra te  a t th e  eq u iv a len t d e s ire d  s tan d a rd s

as th e  p r iv a te  companies# He a lso  suggested a review  o f  th e

e n t i r e  system a f t e r  20 o r 25 y e a rs , to  enable th e  developing

c o u n tr ie s  to  ta k e  a  w ider ro le  in  th e  o p e ra tio n s  a t which
( 2 )p o in t t h e i r  te c h n ic a l le v e l  would be more developed#

( 0  For d e t a i l s  o f th e  a l t e r a t io n s ,  see  E» M iles, "An 
In te r p r e ta t io n  o f  th e  Geneva Proceedings — P a rt I "
Ocean Development and In te rn a t io n a l  Law J o u rn a l , 
forthcom ing in  V ol.3 , N o.2 ( Ju ly /A u g u st, 1975)*

(2 ) Luard, p#198.
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The te x t  favoured th e  view o f th e  developing  s ta t e s  in  

th e  estab lishm ent o f an e f fe c t iv e  in te rn a t io n a l  system . I t  

provided fo r  th e  estab lishm ent o f an in te rn a t io n a l  seabed 

a u th o r i ty  which would in c lu d e  an assem bly, a council and a 

s e c r e ta r i a t ,  an economic commission, a te c h n ic a l commission, 

an E n te rp r ise  which might i t s e l f  undertake  e x p lo ita t io n  and 

a t r ib u n a l  to  s e t t l e  d is p u te s . In  g e n e ra l, a c t i v i t i e s  in  th e  

zone would be f u l f i l l e d  by th e  a u th o r ity  but p ro v is io n  would 

be made fo r  jo in t  v en tu res  w ith  p r iv a te  co rp o ra tio n s  o r fo r  

s e rv ic e  c o n tra c ts .  The revenues o f seabed o p e ra tio n s  would 

be e q u ita b ly  d iv ided  and th e  a u th o r i ty  would promote th e  

t r a n s f e r  o f technology to  poor c o u n tr ie s . Another im portant 

p o in t was th a t  th e  a u th o r ity  would be ob liged  to  p ro te c t th e  

in t e r e s t s  o f th e  s ta t e s  who a re  producers o f th e  m inera ls 

con tained  in  manganese nodu les.

The re v ised  te x t  (W P.8/Part i )  r e f le c te d  th e  view and 

in te r e s t s  o f th e  advanced technology s ta t e s  more th an  was 

expected .

In  term s o f reducing  adverse economic e f f e c ts  on 

developing  c o u n trie s  ex p o rtin g  m eta l, th e  te x t  provided fo r  

m in im isation  o r avoidance o f p o ss ib le  harm to  th o se  but th e  

power o f th e  a u th o r ity  in  t h i s  regard  was v ested  in  th e  c o u n c il .

The demand o f  th e  Group o f 77f s th a t  t h i s  m a tte r be 

p reserved  in  an economic p lann ing  commission was ig n o red , and 

th e  commission had power only to  recommend to  th e  c o u n c il.

Regarding th e  to p ic  o f th e  t r a n s f e r  o f technology , th e
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a u th o r i ty  was provided w ith  only r a th e r  g en era l o b lig a tio n s

which would not th re a te n  th e  a t t i tu d e  o f th e  p r iv a te  companies*

The te x t  in d ic a te d  th e  le g a l s ta tu s  o f th e  su p erjacen t

w aters o f th e  high seas to  be a  sep a ra te  e n t i ty  from th a t  o f

th e  in te rn a t io n a l  seabed a re a .

On th e  s tru c tu re  o f th e  a u th o r i ty ,  th e  te x t  con tained

th e  im portant demanded p o in ts  made by th e  U .S. in  a speech to

C .I .  on A p ril 28, whereby p ro v is io n s  concerning v o tin g  in  th e

assem bly, which was to  be by a tw o -th ird s  m a jo rity , must in c lu d e

a sim ple m a jo rity  o f th e  members, and a lso  th a t  powers to  de lay

v o tin g  were given to  groups m ustering  support from a t le a s t

one—th i r d  o f th e  members. The s t ru c tu re  o f th e  council was

based on g iv in g  weight to  th e  in te r e s t s  o f s ta t e s  involved  in

nodule m ining, and v o tin g  was to  be on a system o f a tw o -th ird s—

p lu s—one m a jo rity  b a s is ,  by which th e  group o f 12 s ta t e s  could

form a b lockhead. In  th e  is su e  o f a l lo c a t io n  o f powers, th e

te x t  considered  th e  assembly as th e  supreme organ o f th e

a u th o r i ty  though im portant powers and fu n c tio n s  were v ested

in  th e  c o u n c il. I t  i s  n o tab le  th a t  th e  chairman o f  C .I .

mentioned th a t  in  case o f  c o n f l ic t  between th e  two organs, th e

assembly could not o v e rru le  th e  council on a m a tte r w ith in  th e
( 1 )

counci1* s ju r i  sd i c t i  on.

I t  a lso  provided fo r  compulsory se ttlem en t o f d isp u te s  

and a powerful t r ib u n a l ,  bu t i t  was to  a la rg e  e x te n t,

( l )  P .B . Engo, " In tro d u c tio n  to  th e  S in g le  Text R e la tin g  to  
th e  Mandate o f th e  F i r s t  Committee", p .6.
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subord inated  to  th e  c o u n c il. In  a d d itio n , i t  provided fo r  

th e  c o n tr ib u tio n  o f s ta t e s  in  th e  running  c o s ts  o f th e  a u th o r i ty  

and i t  favoured th e  Group o f 77 view o f v e s tin g  powers in  t h i s  

re sp ec t in  th e  assem bly. Moreover, i t  provided fo r  (a s  demanded 

by th e  U .S. and o th e rs )  a c tiv e  p ro v is io n s  in  th e  Convention to  

ensure th e  p rev en tio n  o f any d e lay  in  im plem enting a nodule 

m ining regim e.

On th e  co n d itio n s  o f e x p lo ita t io n , th e  te x t  provided th a t :

(1 ) th e  seabed a rea  and i t s  re so u rces  were d ec la red  th e  

common h e r ita g e  o f mankind, but only th e  r ig h ts  in  

th e  re so u rces  were v ested  in  th e  a u th o r i ty .

(2) s c i e n t i f i c  re sea rc h  as w ell as p ro cess in g  and 

m arketing fu n c tio n s  were inc luded  w ith in  th e  fu n c tio n s  

o f th e  a u th o r i ty , th u s  th e  demands o f th e  Group o f 77 

p re v a ile d , even although  i t  was provided th a t  th e  

a u th o r i ty  d id  not have th e  ex c lu siv e  r ig h t  to  conduct 

s c i e n t i f i c  re se a rc h .

(3 ) th e  d is c re t io n a ry  powers fo r  th e  a u th o r i ty  were not 

c le a r ly  s ta te d  in  th e  t e x t ,  i t  d id  not appear to  

favour th e  advanced technology s t a t e s .

( 4 ) th e  is su e  o f t r a n s f e r r in g  r ig h ts  from one o p e ra to r 

to  ano ther was under th e  c o n tro l o f th e  a u th o r i ty  but 

th e  a u th o r i ty  was prevented  from w ithho ld ing  consent 

i f  rea so n ab le , sp e c if ie d  co n d itio n s  were f u l f i l l e d .

( 5) f in a n c ia l  arrangem ents: th e  te x t  provided th a t  

a lthough th e  a u th o r ity  would r e ta in  " d ire c t  and
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e f fe c t iv e  f i s c a l  and a d m in is tra tiv e  c o n tro l” , th e  

o p e ra to r was secured th e  re tu rn  o f h is  c o s ts  out o f 

th e  proceeds, and a lso  a share  o f th e  p r o f i t s  to  be 

sp e c if ie d  in  th e  c o n tra c t .

(6 ) th e  r ig h t  o f th e  a u th o r ity  to  re v is e  c o n tra c ts  was 

in ad eq u a te ly  explained  in  th e  t e x t .  However, 

o p e ra to rs  were given s e c u r i ty  o f te n u re  and freedom 

from a l t e r a t io n  o r suspension o f th e  c o n tra c t except 

fo r  "g ro ss  and p e r s is ta n t  v io la t io n s ” o f r u le s .

The s in g le  n e g o tia tin g  te x t  appeared to  move in  a 

d i r e c t io n  favourab le  to  th e  advanced technology s t a t e s ,  and to  

be in  c o n tra s t w ith  many a t t i tu d e s  tak en  by th e  Group o f 77 in  

th e  SBC and a t C aracas.

The s in g le  n e g o tia tin g  te x t  (SHT) con tained  p ro v is io n s  to  

e s ta b l is h  a 200-m ile ex c lu siv e  economic zone. The c o a s ta l s t a t e  

(w ith in  t h i s  zone) would enjoy th e  r ig h t  to  e x p lo it seabed 

re so u rce s , ex c lu siv e  ju r i s d ic t io n  over f is h in g  and o th e r 

economic a c t i v i t i e s ,  and ’ ju r isd ic tio n *  (no t n e c e s sa r i ly

( 1 )ex c lu s iv e ) fo r  th e  purpose o f p re se rv in g  th e  marine environm ent.

On th e  is su e  o f f is h in g , th e  c o a s ta l s ta t e  would be found to  

promote optimum e x p lo ita t io n , and th u s  to  allow  access  fo r  th e  

fisherm en o f  o th e r  s t a t e s ,  to  th e  ex ten t n ecessary  to  perform  

th e  p e rm iss ib le  c a tc h . A lso, i t  would be ob liged  to  ta k e  s tep s

( l )  The c o a s ta l s ta t e  would a lso  be given r ig h t s ,  under th e  
proposed t e x t ,  fo r  m ineral e x p lo ita tio n  even beyond th e  
200-m ile l im i t ,  to  th e  o u te r edge o f th e  c o n tin e n ta l 
margin: w ith in  th a t  a re a , however, i t  was suggested th a t  
some ro y a l t ie s  should be paid  to  th e  in te rn a t io n a l  community.



to  conserve s to ck s . In  r e la t io n  to  th e  land-locked  s t a t e s ,  

th ey  were to  be given th e  r ig h t  to  p a r t ic ip a te  in  e x p lo it in g  

f is h in g  re so u rces  in  th e se  zones on an e q u ita b le  b a s is  

(w hatever th a t  m eant). Moreover, th e  s ta t e s  in  whose w aters  

th e  f i s h  o r ig in a te d  were given re g u la to ry  powers.

So f a r  as m aritim e law was concerned, th e  te x t  provided 

fo r  12-m ile t e r r i t o r i a l  w aters^and th e  r ig h t  o f  innocent passage 

th rough  t h i s  a rea  was to  be p ro te c te d : th e  te x t  passage

which ’ i s  not p re ju d ic ia l  to  th e  peace, good o rd er o r s e c u r i ty  

o f th e  c o a s ta l  s ta te * .  In  re sp ec t o f f u l ly  in te rn a t io n a l  s t r a i t s ,  

where s t r a i t s  occurred between two p a r ts  o f  th e  h igh  sea s , in  

such case s , th e  c o a s ta l s ta t e s  would be ob liged  to  prov ide f r e e  

t r a n s i t ,  and had a lim ite d  r ig h t  to  make re g u la tio n s  which 

would apply to  sh ipp ing  th e r e .  In  s i tu a t io n s  where th e  s t r a i t s  

led  only to  th e  t e r r i t o r i a l  sea  o f ano ther s t a t e  ( l i k e  th e  

s t r a i t s  o f T iran ) th e  c o a s ta l s ta t e s  would on ly  be ab le  to  

p rov ide fo r  th e  r ig h t  o f innocent passage, and th e  r ig h t s  to  

p lace  re g u la tio n s  would be le s s  r e s t r i c t e d .  The te x t  a lso  

con tained  arrangem ents fo r  th e  p ro te c tio n  o f th e  in t e r e s t s  o f 

a  c o a s ta l s ta t e  w ith in  i t s  t e r r i t o r i a l  sea ; i t  would have 

c e r ta in  powers to  re g u la te  p o llu t io n  and n a v ig a tio n . B esides, 

th e  id ea  o f ’ a rc h ip e la g ic  waters* (a s  proposed by some s ta t e s  

in c lu d in g  Indonesia) was provided fo r  in  th e  te x t  in  th e  form 

th a t  in  such w aters a s ta t e  would enjoy some r ig h t s  to  c o n tro l 

n a v ig a tio n , but would not have a l l  th e  r ig h ts  o f th e  t e r r i t o r i a l  

sea  o r th e  economic zone.



The m atte r o f p o llu tio n  was a lso  considered  by th e  t e x t .

I t  was provided th a t  a s ta t e  would have th e  o b lig a tio n  to  

p ro te c t and p reserv e  a l l  th e  marine environm ent. A ll s ta t e s  

should re g u la te  in te rn a l  ru le s  on land-based  p o llu t io n  and a l l  

s ta t e s  would be ob liged  to  f ix  re g io n a l and g loba l s tan d ard s  in  

th e  same s p i r i t .  I t  was accepted by th e  m a jo rity  o f s ta t e s  

th a t  fo r  sh ip-based  p o llu t io n  th e re  should be uniform  n a tio n a l 

s tan d a rd s . I t  was u rgen t to  form ulate  -  by a concerned 

in te rn a t io n a l  o rg a n isa tio n  o r by g en era l d ip lo m atic  c o n fe re n c e .•• 

in te rn a t io n a l  ru le s  and re g u la tio n s  aimed a t p rev en tin g , reducing  

and c o n tro l l in g  p o llu t io n  o f th e  marine environment from 

v e s s e ls .  The f l a g - s t a t e  would have th e  e s s e n t ia l  r e s p o n s ib i l i ty  

to  put th e se  ru le s  and re g u la tio n s  in to  fo rc e . In  a d d itio n , 

th e  c o a s ta l s ta t e  would p lay  ano ther ro le  in  th e  m a tte r th rough  

th e  power to  in sp ec t and a r r e s t  th e  v io la t in g  v e s s e ls ,  and in  

cases where th e  f lag ^ -s ta te  f a i le d  to  ta k e  th e  n ecessary  

ju r i d i c i a l  a c tio n  a g a in s t them. S im ila r ly , w ith  th e  p o rt s ta t e  

( th e  s ta t e  a t whose p o rt th e  v e sse l subsequently  c a lle d )  which 

could ac t ag a in s t v e s s e ls  to  guaran tee compliance w ith  p o llu t io n  

s tan d a rd s . In  a d d itio n , where p o llu t io n  in  some a re as  caused 

i r r e v e r s ib le  d is tu rb a n ce  o f th e  economic b a lan ce , c o a s ta l 

s t a t e s  would be allow ed to  e s ta b l is h  t h e i r  own laws and 

re g u la tio n s  to  p ro te c t th e  marine environm ent.



CHAPTER 6

THE THIRD UR CONFERENCE COT 

THE LAW OF THE SEA, 1977 : HEW YORK



The U nited N ations Law o f th e  Sea Conference held  i t s  

s ix th  se ss io n  in  New York fo r  th e  p e rio d  o f  23 May to  15 J u ly , 

1977* This rep re sen ted  ano ther c ru c ia l  s tag e  in  th e  p rocess 

o f n e g o tia tio n  on th e  many problems encountered in  ach iev in g  

p ro g ress  tow ards a  new comprehensive body o f law fo r  th e  seas 

s in ce  th e  Caracas d isc u ss io n  s ta r te d  in  1974* The fa c t  i s  

th a t  th e re  was much a t s ta k e . A wide measure o f in te rn a t io n a l  

agreement was re q u ire d  on a profoundly  complex is su e  which 

involved  a l l  n a tio n s  and which would have a major impact on th e  

estab lishm en t and im plem entation o f th e  new in te rn a t io n a l  

economic o rd e r.

The Second Committee s in ce  th e  Caracas se ss io n  b ro ad ly  

focused on th re e  e s s e n t ia l  is su e s :

(1 ) th e  regime fo r  th e  12 m ile t e r r i t o r i a l  sea ;

(2 ) th e  d e l im ita t io n  o f th e  economic zone and;

(3 ) th e  n a tu re  and scope o f s ta te s*  r ig h ts  and

o b lig a tio n s  w ith in  th e  zone.

( 1)The debates o f th e  Second Committee, e sp e c ia lly  on such 

a re a s  as th e  innocent passage regime th rough th e  t e r r i t o r i a l  

sea , and passage th rough  s t r a i t s ,  sho^Aedthe d ivergen t in t e r e s t s  

o f d i f f e r e n t  groups o f s t a t e s .  The m a jo rity  o f m aritim e s t a t e s ,  

in c lu d in g  th e  U nited S ta te s ,  th e  S oviet Union and th e  U nited

( l )  R .P . B arston , "Law o f th e  Sea Conference: o ld  and new
m aritim e regim es in  in te rn a t io n a l  r e l a t i o n s ,” The Jo u rn a l 
o f th e  David D avies Memorial I n s t i t u t e  o f In te rn a t io n a l  
S tu d ie s , Vol (V I), No.1 May, 1978.
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Kingdom, were in te re s te d  in  m ain ta in ing  (on a commercial and a

s e c u r i ty  "basis) th e  maximum p o s s ib i l i ty  o f freedom o f n a v ig a tio n

as w ell as secu rin g  uniform  in te rn a t io n a l  s tan d ard s  and

re g u la tio n s  w ith in  th e  t e r r i t o r i a l  sea and economic zone.

However, rem arkable p ro g ress  was made du rin g  th e

n e g o tia tio n s  o f th e  second committee conducted d u rin g  1975-76

( 1)in  th e  Evensen Group.

The s ix th  se ss io n  o f th e  Conference devoted e s s e n t ia l
( 2 )work to  th e  is su e  o f th e  le g a l s ta tu s  o f th e  economic zone.

The second committee faced  hard d iscu ss io n s  on t h i s  question^ 

w h ils t co n ce n tra tin g  on th e  q u estio n  o f  re s id u a l r ig h t s  w ith in  

th e  economic zone ( th a t  i s  th e  t r a d i t io n a l  high seas freedom o f 

n av ig a tio n , v i s i t i n g  p o r ts  in  passage, cab le  la y in g , o v e r f l ig h t ,  

f i s h i n g ^  ̂  and marine s c i e n t i f i c  re s e a rc h ) .  The U nited S ta te s ,  

th e  S ov ie t Union, th e  U nited Kingdom and Japan, to g e th e r  w ith

(1 ) The Evensen Group, one o f a number o f in form al groups, i s  
ch a ired  by Norwegian m in is te r  Jens Evensen and was s e t  up 
b e fo re  th e  Geneva S essio n  in  1975 i-n o rd er to  b r in g  
to g e th e r  re p re s e n ta t iv e s  o f th e  main in te r e s t  groups, 
e s p e c ia lly  th e  major m aritim e powers and key members o f 
th e  Group o f 77, a t th e  le v e l o f heads o f  d e leg a tio n  and 
ju r id ic a l  e x p e r ts . By th e  s ix th  se ss io n  o f th e  conference 
th e  membership o f th e  Group had more th an  doubled to  
in c lu d e  most s ta t e s  a c c re d ite d  to  th e  conference. During 
1975-76 th e  Evensen Group co n cen tra ted  on second committee 
q u e s tio n s , w h ils t a t th e  s ix th  se ss io n  i t  d e a lt  w ith  th e  
In te rn a tio n a l  Seabed A u th o rity .

( 2) E xplanatory  memorandum by th e  P res id en t (o f  th e  Law of 
th e  Sea Conference) A/C0NP.62/WP.10/Add.1, 22 J u ly , 1977,
p p .10-11.

( 3 ) For fu r th e r  d isc u ss io n  o f th e  q u estio n  o f re s id u a l r ig h t s  
A/cONF.62/WP. 8/Rev.1 /P a r t  I I ,  6 May, 1976, p .4 .

(4 )  See fo r  example on f i s h e r ie s  ju r i s d ic t io n  c la im s,
R .P. B arston  and H.W. Hannesson, "The A nglo-Iceland ic  
F is h e r ie s  D isp u te" . In te rn a t io n a l  R e la tio n s , David D avies 
I n s t i t u t e ,  Vol.IV , November, 1974, PP«559-^4*
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o th e r m aritim e s t a t e s ,  argued (on th e  q u estio n  o f re s id u a l  

r ig h t s )  th a t  th e  economic zone should he considered  as th e  

h igh  seas w ith  th e  one excep tion  be in g  th a t  o f th e  r ig h ts  

p rovided fo r  by th e  Convention# But many c o a s ta l s t a t e s ,  

in c lu d in g  Canada, and members o f th e  Group o f 77 (such  as 

Ecuador, B ra z il and In d ia )  o b jec ted  to  th e  id e a  on th e  grounds 

th a t  th e  economic zone was d i s t in c t  from th e  h igh  seas and th a t  

th e  c o a s ta l s ta t e s  in  q u estio n  had th e  p re ro g a tiv e  o f making 

re g u la tio n s  and en fo rc in g  s tan d a rd s .

The second committee took  in to  c o n s id e ra tio n  is su e s  such

as th e  re-demands o f th e  "land locked  and g eo g rap h ica lly

d isadvantaged" group o f c o u n trie s  c o n s is tin g  o f some 49 s ta t e s

and which inc luded  A u s tria , S w itze rlan d , Nepal and A fghanistan ,

f o r  access to  th e  re so u rces  o f economic zones. Agreement was

f a r  from be in g  reached in  t h i s  re sp ec t bu t n o n e th e le ss , i t  was

l ik e ly  th a t  A r t ic le  58 in  th e  Revised S in g le  N eg o tia tin g  Text

could be an e s s e n t ia l  working mechanism in  overcoming th e

( 1)o b s ta c le .

D iscussion  which reached an im passe, was he ld  over th e  

d e f in i t io n  o f th e  o u te r  l im it  o f th e  c o n tin e n ta l s h e l f .  This 

is su e  was o f sp e c ia l concern to  th e  s ta t e s  w ith  fw idef m argins, 

f o r  example, th e  U nited  Kingdom, New Zealand, A u s tra lia  and 

In d ia .  I t  was g e n e ra lly  recogn ised  th a t  th e  c o a s ta l  s t a t e  

would have r ig h ts  w ith in  th e  200 m ile economic xone over

(1 ) A/CONF.62/WP.8, op. c i t .
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re so u rces  w ith in  th e  zone, in c lu d in g  th e  c o n tin e n ta l s h e lf ,  

hu t what was unreso lved  were th e  p re c ise  l im i ts  o f c o a s ta l 

s ta t e  ju r isd ic tio n *  Because o f t h e i r  i n a b i l i t y  to  extend 

t h e i r  l im i ts  o r s u s ta in  economic g a in , th e  land -locked  and 

g eo g rap h ica lly  d isadvantaged  s ta t e s  were th e  le ad in g  opponents 

to  th e  d e f in i t io n  o f th e  o u te r  l im it  o f th e  c o n tin e n ta l s h e lf  

as be in g  th e  edge o f th e  c o n tin e n ta l m argin. Few p ro p o sa ls  

were in tro d u ced  a t th e  se ss io n  and th e  S ovie t Union put 

forward a re v ised  p roposal on th e  theme o f d e f in i t io n  fo r  

th e  o u te r  l im it  a t e i th e r  200 n a u tic a l  m iles o r th e  500 m etre 

is o b a th . The ICNT provided in  A r tic le  (82) fo r  a  re v ise d  

regime o f rev en u e-sh arin g  under which, a f t e r  th e  f i f t h  y ear 

o f  o p e ra tio n s  on th e  o ffsh o re  s i t e  between th e  o u te r  l im it  o f 

th e  economic zone and th e  c o n tin e n ta l m argin, o f th e  va lue  

o r volume o f  p ro d u c tio n  would be paid  to  th e  In te rn a tio n a l  

Seabed A u th o rity . The r a te  o f payment would in c re a se  by 1% 

p e r  annum u n t i l  th e  te n th  y ea r and would subsequently  rem ain 

a t  5 %

The Second Committee pa id  le s s  concern to  th e  p o s i t io n  

o f  base l in e s  fo r  th e  d e lin e a tio n  o f a rc h ip e la g ic  s ta t e s  and 

th e  regime fo r  passage th rough  a rc h ip e la g ic  w aters  (In d o n es ia  

and th e  P h il ip p in e s  were concerned e s s e n t ia l ly  w ith  t h i s  i s s u e ) .  

So f a r  as th e  l a t t e r  is su e  was concerned, th e  ICUT provided 

fo r  a  new concept o f a rc h ip e la g ic  sea lan es  passage (A r t ic le  53 ),

( 1) a /cqnf.62 /W P.10 op. c i t .
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analogous o f th e  r ig h t  o f t r a n s i t  passage th rough  s t r a i t s

(A r t ic le  38) ,  '  f o r  ro u te s  ac ro ss  th e  a rc h ip e la g o .

The T hird  Committee considered  th e  is su e  o f th e

p re se rv a tio n  o f th e  m arine environment and m arine sc ie n c e .

The w idespread d i s s a t i s f a c t io n  o f th e  developing  c o a s ta l

s t a t e s  w ith  th e  e x is t in g  ”f la g  s t a t e ” regime was an elem entary

reason  f o r  fo rm u la tin g  (P a rt X II) in  th e  te x t  which co n ta in s

i n t e r  a l i a  p ro v is io n s  on s t a t e ’ s o b lig a tio n s  to  p ro te c t  th e

m arine environm ent, re g io n a l co -o p e ra tio n , and land  based

sources o f p o l lu t io n .  Many A r tic le s  (from 212 to  238) prov ide
( 2 )measures to  co n tro l v e sse l source p o l lu t io n ;  The new te x t

gave th e  c o a s ta l s ta t e s  enforcement r ig h ts  in  th e  economic zone.

A lso, th e  te x t  provided fo r  what would be c a lle d  a u n iv e rs a l

(3 )p o rt s t a t e  ju r i s d ic t io n ,  '  in  which th e  p o rt s t a t e  under 

c e r ta in  co n d itio n s  may i n i t i a t e  in v e s t ig a t io n s  and subsequently  

commence proceedings fo r  p o llu t io n  o ffen ces  committed o u ts id e  

i t s  own in te rn a l  w a te rs , t e r r i t o r i a l  sea  and economic zone.

A r tic le  212 p a r a .3 ^ ^  subjugated  th e  powers o f p o rt and

( 1) A/CGBTP.62/WP.10 op. c i t .
(2 )  For a  summary o f th e  work o f th e  T hird  Committee p r io r  

to  th e  s ix th  se ss io n  see Report by th e  Chairman o f th e  
Third  Committee, Alexander Yankov, A/CONF.62/L. 18 ,
16 September, 1976.

( 3 ) A nalysis in  a  paper subm itted by th e  B r i t i s h  Branch 
Committee on th e  Law o f th e  Sea, ”The Concept o f  P o rt 
S ta te  J u r i s d ic t io n ” fo r  th e  1974 Conference o f th e  
In te rn a t io n a l  Law A sso c ia tio n  he ld  in  New D e lh i.

( 4 ) A/CCNF.62/WP.8 , op. c i t .
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c o a s ta l s ta t e s  to  a  number o f guaranteed p o in ts ,  among th o se

b e in g  th e  p ro te c tio n  o f th e  r ig h t  o f innocent passage*

The case o f th o se  s ta t e s  who would be more su b jec t to

p o llu t io n  due to  t h e i r  lo c a t io n  on s t r a te g ic  sh ipp ing  ro u te s

was a lso  considered  and p ro te c t iv e  p ro v is io n s  in  th a t  reg a rd

were th e  complement to  th e  Annex I I  re g u la tio n s  o f th e  1973 
( 1^IMCO Convention* '  The composite te x t  (A r t ic le  235) provided  

f o r  th e  p e rm ittin g  o f  th e  c o a s ta l s ta t e s  to  e s ta b l is h  non- 

d isc r im in a to ry  re g u la tio n s  w ith in  th e  economic zone aimed a t 

reducing  th e  lik e lih o o d  o f major p o llu t io n  damage in  c e r ta in  

e c o lo g ic a lly  dangerous ic e —covered a re as  such as  a re  found in  

th e  A rc tic .

On th e  su b jec t o f marine s c i e n t i f i c  re se a rc h , changes 

were designed to  modify th e  t r a d i t i o n a l  regim e, p ro v id in g  fo r  

h igh  seas freedom fo r  re se a rc h , su b jec t to  th e  1958 Geneva 

Convention on th e  C on tinen tal S h e lf  in  th re e  a re a s :

(1 ) The c o a s ta l s ta t e  was given a u th o rised  ju r i s d ic t io n  

over m arine s c i e n t i f i c  re sea rc h  w ith in  th e  Economic 

Zone, in c lu d in g  th e  w ater column o f th e  zone,

(2 ) The Convention gave s ta te s  th e  r ig h t  to  conduct M3R 

in  th e  w ater column beyond th e  Economic Zone, w hile  

under th e  ICNT th e  In te rn a t io n a l  Seabed A u tho rity  

would o rg an ise  and co -o rd in a te  M3R w ith  regard  to  th e  

In te rn a t io n a l  Seabed Area,

( l )  In te rn a t io n a l  Convention fo r  th e  P reven tion  o f P o llu t io n  
from S h ip s , 1973, London (HM50, Cmnd., 5748).



(3 ) P ro v isio n  was made fo r  a l l  s t a t e s ,  re g a rd le s s  o f t h e i r  

geographica l lo c a tio n , and w hether land -locked  o r 

g eo g rap h ica lly  d isadvantaged  s ta t e s ,  to  have an equal 

r ig h t  to  conduct M5R.

An o p p o rtu n ity  was th e re fo re  given fo r  th e  conducting 

o f marine re sea rc h  p ro je c ts  by land -locked  and g eo g rap h ica lly  

d isadvantaged  s ta t e s  in  neighbouring  Economic Zones.

The estab lishm ent o f a  seabed a u th o r i ty  p resen ted  th e  

most d i f f i c u l t ,  but perhaps th e  most im portant is su e  o f a l l  

b e fo re  U nited N ations Law o f th e  Sea C onference. As th e  f i f t h  

se ss io n  o f  th e  conference was unable to  reach  a s a t i s f a c to r y  

s o lu tio n  due to  th e  p a t te rn  o f c o n f l ic t  between th e  

te c h n o lo g ic a lly  advanced s ta t e s  and th e  Group o f 77, n e g o tia tio n s  

were p ro p e lle d  tow ards a course fo r  a  su cc e ss fu l outcome in  th e  

is s u e .  The f i r s t  th re e  weeks o f th e  s ix th  se ss io n  were devoted 

to  seabed m ining q u e s tio n s , in c lu d in g  th e  b a s ic  system o f 

e x p lo ita t io n , re so u rce s  p o lic y  and th e  fin a n c in g  o f  th e  

E n te rp r is e , under th e  F i r s t  Committee Chairman, sp e c ia l 

re p re s e n ta t iv e  Jens Evensen, w ith  a sense o f urgency to  reach  

agreement on t h i s  d i f f i c u l t  i s s u e .

By th e  end o f th e  s ix th  s e ss io n , a m odified te x t  o f 

a r t i c l e s  was in troduced  by Paul Engo, th e  Chairman o f th e  

F i r s t  Committee, which was in co rp o ra ted  in to  th e  ICNT.

The new t e x t ,  g e n e ra lly , was in s p ire d  by th e  id e a  o f 

ex tending  th e  powers o f th e  A u th o rity ' '  (c o n s is t in g  o f th e

( l )  Cf. ICNT, E xplanatory  Memorandum by th e  P re s id e n t, 
A/CQNF.62/WP.10/Add.1, 22 Ju ly , 1977,  P*5*
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Assembly, Council and th e  S e c r e ta r ia t )  over a l l  sources o f 

a c t i v i t i e s  o f ex p lo ra tio n  and e x p lo ita t io n  o f th e  m inera ls  

o f th e  seabed.

According to  t h i s  t e x t ,  th e  Assembly would be d esig n a ted  

as th e  supreme organ o f th e  A u th o rity , and given  th e  power to  

e s ta b l is h  g en era l p o l ic ie s ;  th e  s u b s ta n t ia l  d e c is io n s  o f th e  

Assembly in  which each s ta t e  p a r ty  would have one v o te , to  be 

made by tw o -th ird s  m a jo rity  (A r t ic le  158) .  The Assembly a lso  

would have a u th o r i ty  to  e le c t  th e  members o f th e  C ouncil, as 

w e ll as to  a sse ss  th e  amount to  be co n trib u te d  by member 

s t a t e s  u n t i l  such tim e as th e  A u tho rity  would become s e l f -  

s u f f ic ie n t  (A r t ic le  15$)* and to  review  every f iv e  y ea rs  th e  

p ro g ress  o f th e  deep seabed regim e, in  a d d itio n  to  i t s  

r e s p o n s ib i l i ty  fo r  th e  m ajor review  o f th e  regime a f t e r  20 

y ears  from th e  e n try  o f th e  Convention in to  fo rce  (A r t ic le s  

152 and 153)• The Council was d esig n a ted  as an ex ecu tiv e  organ 

o f th e  A u tho rity  and was v ested  w ith  th e  r e s p o n s ib i l i ty  fo r  

th e  estab lishm ent o f c e r ta in  p o l ic ie s  w ith in  th e  framework 

form ulated by th e  Assembly, The Council would be composed o f 

36 members (A r t ic le  159), o f which h a l f  o f  i t s  members would 

be e le c te d  on th e  b a s is  o f e q u ita b le  geograph ica l d i s t r ib u t io n ,  

w h ils t th e  r e s t  would be e le c te d  on th e  b a s is  o f th e  

r e p re se n ta tio n  o f sp e c ia l i n t e r e s t s  (e g . m ajor re sea rc h in g  

s ta t e s  o r developing  country  m ineral im p o r te rs ) .

( 1 )The power o f th e  In te rn a t io n a l  Seabed A u tho rity

( 1) The A u tho rity  could have i t s  h ead q u arte rs  in  Jam aica;
Malta and F i j i  have a lso  put in  b id s .
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desig n a ted  "by th e  ICNT i s  ex ten siv e  and ex clu siv e  re g a rd in g

seabed mining and o th e r a c t i v i t i e s  concerning th e  In te rn a t io n a l

Area and r e l a t in g  to  s c i e n t i f i c  re sea rc h  and th e  t r a n s f e r  o f 

( 1)technology* In  e x p lo ra tio n  and e x p lo ita t io n , i t  p rov ides

fo r  s& lf-d e te rm in a tio n  and a wide range o f freedom b o th  to

th e  E n te rp r ise  and to  jo in t  v e n tu re s , p ro d u c tio n  sh arin g  o r
( 2 )s e rv ic e  c o n tra c ts  between c o n tra c to rs  and th e  A uthority* '

In  th e  l a t t e r  c ases , i t  i s  necessa ry  th a t  co n tra c t a re a s  be

ex ten siv e  enough to  enable th e  E n te rp r ise  to  mine one h a l f

( th e  so -c a lle d  "rese rv ed  a re a s" )  independently  o r in

co n junction  w ith  developing  c o u n t r ie s ,^ ^  The te x t  a lso

provided fo r  th e  doubling  o f th e  t r a n s f e r  o f technology is su e

so as to  programme fo r  d isc u ss io n  o f t h i s  m a tte r , and th e

p a r t ic ip a t io n  o f develop ing  c o u n tr ie s , a t  th e  co n trac t s tag e

o f n e g o tia tio n s  r a th e r  th an  a f t e r  mining o p e ra tio n s  commenced!^

Another a r t i c l e  provided fo r  th e  estab lishm ent o f a  s tro n g

p o s it io n  fo r  th e  A u tho rity  in  term s o f a  re so u rce  p o lic y  fo r

th e  f i r s t  seven y ea rs  o f  th e  in te r im  p eriod  o f  p roduction

c o n tro l, th e  A u tho rity  was empowered to  l im it  th e  p ro d uction

o f m inera ls  from nodules in  th e  Area to  th e  p ro te c te d  cum ulative

(5 )growth o f th e  world demand fo r  n ickel*  Subsequently , th e

(1 ) ICNT, A r t ic le s  150 and 151 and Annex 2*
(2 ) ICNT, Annex 2, para* 5 (0 *
( 3 ) ICNT, Annex 2, para* 5 ( j ) ( 0 *
(4 ) ICNT, Annex 2, p a ra  5 ( j ) ( i i ) ( i i i ) ( i v ) •
(5 ) ICNT, A r t ic le  150, para .1  (g)B .
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p roduction  le v e l was lim ite d  to  60%> o f th e  growth o f n ic k e l

demand in  any one year* This a lso  p ro te c te d  th e  develop ing

countries from any adverse e f fe c t s  on th e ir  economies caused

by seabed m ineral p roduction , by empowering th e  A u tho rity  to

p a r t i c ip a te  in  any commodity conferences d e a lin g  w ith  such

m inera ls  produced in  th e  a re a  and to  become a p a r ty  to  commodity

( 1)agreem ents. '  When th e  agreem ents e n te r  in to  fo rce  th e  

A u tho rity  would resume th e  power to  l im it  seabed m ineral 

p ro d u c tio n .

The hard r e a l i t y  o f th e  sharp d if fe re n c e s  between th e

Group o f 77 and the tech n o lo g ica lly  advanced countries was

t e s t e d  a f t e r  th e  p u b lic a tio n  o f th e  ICNT p ro v is io n s  on th e

in te rn a t io n a l  seabed regim e. Those d i f f i c u l t i e s  which had so

c le a r ly  a f fe c te d  th e  h is to ry  o f th e  is su e  were again

in s tru m en ta l in  th e  f a i lu r e  to  f in d  an accep tab le  so lu tio n  to

th e  is su e  b e fo re  th e  conference . Furtherm ore, U nited S ta te s

Ambassador, E l l io t  R ichardson, c r i t i c i s e d  th e  te x t  on th e  
( 2 )p ro ced u ra l grounds t h a t ,  on one hand i t  had not been 

d iscu ssed  b ro ad ly  in  th e  conference and, on th e  o th e r , th a t  

i t  d id  not ta k e  in to  c o n s id e ra tio n  th e  d e ta i le d  deb a tes  which 

had been he ld  w ith in  th e  framework o f th e  Evensen m eetings.

Apart from th a t, th e c o n flic t  between th e Group o f 77 and the

(1 ) ICNT, A r t ic le  150» para .1  (g)A.
(2 ) The Ambassador te x t  on 20 Ju ly , 1977 and a lso  subsequent 

statem ent on th e  same d a te .
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developed c o u n trie s  was rep re sen ted  in  th re e  s u b s ta n t ia l

+ • 0 )to p ic s :

(1 ) th e  co n d itio n s  o f access to  th e  In te rn a t io n a l  Area;

(2 ) p roduction  le v e ls ,  and

(3 ) th e  balance  o f p o l i t i c a l  power w ith in  th e  v a rio u s  

organs o f th e  A u th o rity .

To a la rg e  ex ten t th e  p o in t o f c o n f l ic t  between th e  two

d isp u tin g  s id e s  c e n tre s  on th e  su b jec t o f w hether th e  seabed

m ining a c t i v i t i e s  f e l l  w ith in  th e  t r a d i t i o n a l  h igh  seas
(2 )freedom s. J The advanced c o u n trie s  ( in  p a r t i c u la r ,  th e  

U nited S ta te s ,  th e  U nited Kingdom, West Germany and Japan) 

challenged  th e  weakness o f th e  p a r a l le l  system o f mining 

o p e ra tio n s  by th e  A u tho rity  and p r iv a te  companies which was 

advocated by them from th e  f i r s t ,  in  th e  ICNT. The U nited 

S ta te s  argued th a t  th e  te x t  d id  not c le a r ly  p rov ide fo r  th e  

r ig h t s  o f s ta t e s  or companies o f access to  th e  in te rn a t io n a l  

a re a  in  regard  to  th e  e x p lo ra tio n  and e x p lo ita t io n  system , in  

th a t  A r tic le  (151)» paragraphs 1 and 2 provided th a t  a c t i v i t i e s  

w ith in  th e  mentioned a re a  were to  be c a r r ie d  out e i th e r  by th e  

A u tho rity  i t s e l f ,  o r th e  A u tho rity  a c tin g  in  a s s o c ia tio n  w ith  

c o n tra c to r s . The system o f e x p lo ra tio n  and e x p lo ita t io n  o f 

th e  re so u rces  o f th e  a rea  could re v e r t  to  a ’u n ita ry *  system

(1 ) For the United Kingdom p o s itio n  see th e w ritten  rep ly  
o f Mr Luard Hansard, 26 October, 19779 c o l s .844-845•

(2 ) On t h i s  po in t see , fo r  example, th e  te x t  o f th e  testim ony  
o f Ambassador R ichardson b e fo re  th e  House In te rn a t io n a l  
R e la tio n s  Committee (sub-com m ittee In te rn a t io n a l  
O rg an isa tio n s) January  23, 1978, p .8 .



w ith  th e  A uthority  having a monopoly a f t e r  th e  20 y ea r review

(A r t ic le  153, paragraph 6 ) . F u rth e r , th a t  th e  mandatory

t r a n s f e r  o f technology accompanied hy th e  f in a n c ia l  "burdens

p laced  on c o n tra c to rs , was considered  d e tr im e n ta l to  investm ent

( 1 )and th e  g en era tio n  o f technology#

In  reg ard  to  th e  re g u la to ry  powers o f th e  A u th o rity , 

doubt was expressed as to  w hether a l l  m inera ls  o f th e  seabed 

were under th e  c o n tro l o f th e  A u tho rity  and i f  so , w hether th e  

A u th o rity 1 s powers should in c lu d e  th e  s e t t in g  o f p r ic e s  and 

th e  re g u la tin g  o f markets# The problem, which was shared by 

a l l ,  and which had so c le a r ly  a f fe c te d  th e  work o f th e  

conference, was th e  ex ten t to  which p roduction  o f seabed 

m in era ls  should be lim ited#  T his had a le r te d  th e  conference 

to  th e  d isp u te s  and c o n fro n ta tio n s  which would l i e  in  th e  

f a i lu r e  to  f in d  an accep tab le  so lu tio n  to  th e  issue#  D uring 

th e  Evensen d isc u ss io n  th e  develop ing  copper and n ic k e l 

producers (C h ile , Peru , Z a ire , In d o n esia , Cuba) in s is te d  

(d e s p ite  th e  U .S. compromise on s t a r t  up fin an ce  fo r  th e  

E n te rp r ise )  on l im it in g  seabed n ic k e l output to  h a l f  o f  th e  

growth o f th e  n ic k e l market (Canada supported  th e  id e a ) .  In  

th e  eyes o f th e  advanced c o u n trie s  th e  degree o f p ro te c tio n  

which land-based  producers sought fo r  t h e i r  i n t e r e s t s ,  was

( l )  See ICNT, Annex 2, para#7 and th e  te x t  o f Ambassador
R ichardson*s testim ony  b e fo re  th e  Committee on Commerce, 
Science and T ra n sp o rta tio n , O ctober 4 , 1977, pp#4-6.
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unreasonable  and th e  p roduction  l im it  so low as to  prevent
( 1)e f f ic ie n t  development#

Another example o f th e  scope o f th e  v a ry in g  in te r e s t s

involved  in  th e  conference was th a t  concern ing  th e

i n s t i t u t i o n a l  arrangem ents fo r  running  th e  proposed seabed

opera tions#  The te c h n o lo g ic a lly  advanced c o u n tr ie s  d isag reed

w ith  th e  p ro v is io n s  o f th e  ICNT concerning v o tin g  procedure

and th e  powers o f th e  Assembly (A r t ic le s  157 and 158) and on

th e  com position o f th e  Council (A r t ic le  159)« T h e ir argument

f e l l  w ith in  th e  l im i t s  o f t h e i r  p re fe ren ce  fo r  w eighted
(2)v o tin g  and changes in  th e  com position o f th e  C ouncil.

The evidence on th e  cu rren t Law o f th e  Sea Conference 

a t Geneva seems th a t  th e  hope o f reach in g  agreement i s  sm all 

because o f th e  c o n f l ic t  between w estern  m ining c o u n tr ie s  and 

m ineral producer c o u n trie s  on key is su e s  in v o lv in g  th e  way 

o f p re s s in g  ahead w ith  seabed m ining and sh arin g  th e  a c t i v i t i e s  

in  th e  area#

The fa c t  i s  th a t  only seven m ining companies possess th e  

n ecessa ry  AP as th e  b a s ic  technology in v o lves sucking th e  

nodules o f f  th e  sea  flo o r#  The nodules have been £ r ie d  and 

te s te d  under very  high  c o s ts  and f e a s i b i l i t y  s tu d ie s  alone a re  

c o s tin g  up to  £flOO m illio n s#  There i s  a g en era l agreement now 

th a t  th e  companies* knowledge and c a p i ta l  w i l l  be re q u ire d  in

(1 ) See Ambassador R ichardson*s C in c in n a ti address o f 
1 6 January, 1978•

( 2 ) See Ambassador R ichardson*s C in c in n a ti ad d ress , 
ib id ,  p4 »
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o rd er to  b r in g  th e  seabed a u th o r ity  in to  ex istence#

There i s  confusion and te n s io n  among d i f f e r e n t  s id e s  

th u s  h o ld ing  up a d e ta i le d  agreement on th e  issue#  Some 

companies a re  w orried  about th e  e f f e c t s  o f  any kind o f 

r e s t r i c t i o n s  which might be imposed on them# O thers a re  

happy w ith  th e  e s ta b lis h in g  o f th e  new regime because o f  th e  

s o r t  o f s e c u r i ty  th e  a u th o r ity  i s  expected to  b r in g ; w hile  

w estern  c o u n trie s  a re  w orried  about ask in g  companies to  t r a n s f e r  

technology  to  th e  e n te rp r is e  ( th e  o p e ra tin g  body o f th e  

a u th o r ity )  on th e  grounds th a t  i t  would be t h e i r  com petito r 

sometime l a t e r .

There a re  s t i l l  m a tte rs  to  be so lved , such as th e  exact 

r o y a l t ie s  to  be imposed, and th e  a u th o rity * s  system o f 

management•

I t  i s  p re s e n tly  expected th a t  seabed m ining w i l l  not 

s t a r t  b e fo re  19^5» and so f a r » ih e  o f ^ e  Sea Conference 

has not y e t been ab le  to  reach  a c ru c ia l  agreement# A lso, 

n ic k e l p roduction  i s  now shared by some 15 develop ing  co u n trie s  

b e s id e s  Canada, which was, u n t i l  re c e n tly , th e  dominant 

country  in  t h i s  f i e l d .

The p o l i t i c a l  events in  th e  world today  appear to  have 

been in f lu e n c in g  th e  U .S. to  pass l e g i s la t io n  which perm its  

u n i l a t e r a l  mining d is re g a rd in g  th e  p ro te s ts  o f  th e  develop ing  

c o u n tr ie s .

The sad fa c t  i s  th a t  th e  land-based  m ineral p roducers 

w il l  s u f fe r  once seabed m ining s t a r t s ,  e sp e c ia lly  when we know
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th a t  many o f th e  companies concerned a re  owned by s ta t e s

and so a re  e f f e c t iv e ly  su b sid ised  by th e  r ic h  c o u n tr ie s .

One d e leg a te  s a id , "This could dep ress p r ic e s  a lre ad y  low,

and la y  us open to  p ro te c t seabed m in in g .”

Canada and th e  U .S. came to  a  f r a g i le  compromise in

which to  allow  seabed m iners to  produce 60 p e r cent o f e x tra

w orld demand fo r  n ic k e l over 20 y e a rs , w hile  th e  land-based

producers would get th e  o th e r 40 p e r c e n t. Given th e  i n i t i a l

c o s ts ,  seabed m iners would a lso  produce th e  eq u iv a len t o f

( 1 )f iv e  y ears  e x tra  demand im m ediately.

( l )  The Guardian, Monday, A p ril 23, 19T9> P*15«
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CONCLUSION



I t  i s  known th a t  th e  ta sk s  and r e s p o n s ib i l i t i e s  concern ing  

th e  ocean space and i t s  n a tu ra l  re so u rces  a re  f a i r l y  ex ten s iv e  

and have a sp e c ia l c h a ra c te r , consequently , th e  estab lishm en t o f 

a  sep a ra te  new in te rn a t io n a l  agency seems to  be j u s t i f i e d .  I f  

we a re  guided by th e  id ea  th a t  th e  seabed a rea  and i t s  re so u rce s  

a re  th e  common h e r ita g e  o f mankind, th en  g lo b a l o rg a n isa tio n  

w ith  a  fundam ental concern i s  necessa ry  to  t r a n s la t e  th e  v i t a l  

concept o f th e  common h e r ita g e  of mankind in to  r e a l i t y ,  and to  

prevent th e  c o n f l ic t  between d i f f e r e n t  c o u n trie s  and to  m ain ta in  

in te rn a t io n a l  peace and s e c u r ity  fo r  th e  w e lfa re  o f a l l  hum anity. 

The estab lishm en t o f new in te rn a t io n a l  le g a l o rder to  re g u la te  

th e  use  o f th e  oceans and t h e i r  re so u rces  would g ive th e  world 

an in te rn a t io n a l  law of th e  sea  which would ensure ju s t ic e  and 

e q u ity  fo r  a l l  n a tio n s .

The new o rg a n isa tio n  should be a  u n iv e rs a l body which i s  

open to  a l l  s t a t e s  to  p a r t ic ip a te  in .  However, membership should 

be a r ig h t  r a th e r  th an  be compulsory. The c o n s t i tu t io n a l  t r e a ty  

should e s ta b l is h  ru le s  fo r  adm ission to  th e  o rg a n isa tio n  and 

fo r  w ithdraw al from i t .  In  th e  case o f doubt w hether a p p lic an t 

i s  s ta t e  o r n o t, th e  is su e  should be re fe r re d  to  th e  court to  

decide on th e  m a tte r .

What kind o f in s t i t u t i o n s  a re  r e a l ly  re q u ired  to  undertake  

th e  achievement o f th e  system of e x p lo ita tio n  and to  f u l f i l  th e  

aims which were mentioned e a r l ie r ?

An in te rn a t io n a l  seabed A u th o rity  c o n s is ts  o f th e  main 

o rgans, an Assembly C ouncil, S e c re ta r ia t  and a tr ib u n a l  body 

concerned w ith  s e t t l i n g  d isp u te s  in  le g a l te rm s. In  a d d itio n ,
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a few su b s id ia ry  bod ies may be necessa ry  and a p p ro p ria te  to  d ea l 

w ith  d if f e r e n t  a sp ec ts  as given to  them, h e lp in g  th e  o th e r 

organs in  implementing t h e i r  r e s p o n s ib i l i t i e s .

Let us f i r s t  co n sid er th e  Assembly as a p r in c ip le  organ 

w ith  broad a u th o r ity  on which a l l  members a re  re p re se n te d . I t  

would be e n tru s te d  w ith  prim ary r e s p o n s ib i l i ty  fo r  co n sid e rin g  

m a tte rs  o f s u b s ta n tia l  im portance concerning th e  e x p lo ita t io n  o f 

th e  re so u rces  o f  th e  seabed a re a  and would meet r e l a t iv e ly  

fre q u e n tly  to  fu n c tio n  and ta k e  e f fe c t iv e  d e c is io n s . On th e  

b a s is  o f some form o f m a jo rity  v o tin g  by which d e c is io n s  o f th e  

Assembly would be made and each member would have one vo te  on th e  

b a s is  o f  th e  p r in c ip le  o f sovereign  e q u a li ty  w ithout ta k in g  in to  

c o n s id e ra tio n  th e  in e q u a l i t ie s  o f members in  re sp ec t to  such 

f a c to r s  as a re a , p o p u la tio n  and w ealth . The d ec is io n s  o f th e  

Assembly would apply  eq u a lly  to  th o se  v o tin g  in  favour and th o se  

v o tin g  a g a in s t ,  as w ell as to  th o se  members which not b e in g  

rep re sen ted  on th e  Assembly have no o p p o rtu n ity  to  v o te  a t  a l l .

In  th e  sense th a t  th e  Assembly would have la rg e r  power and 

r e s p o n s ib i l i t i e s  th an  th a t  o f th e  C ouncil, i t  would ta k e  

d ec is io n s  in  im portant m a tte rs  such as th e  a l lo c a t io n  o f  s i t e s ,  

th e  sca le  o f ro y a l t ie s  and th e  d is t r ib u t io n  o f revenues.

The Council would be one o f th e  p r in c ip a l  organs o f th e  

in te rn a t io n a l  A u th o rity . I t  i s  envisaged as an a d m in is tra tiv e  

organ o f lim ite d  membership. The Council would perform  

fu n c tio n s  in c lu d in g  e le c t iv e  fu n c tio n s  in  r e la t io n  to  th e  o th e r 

p r in c ip a l  organs; o v e ra ll  su p e rv is io n  o f th e  f in a n c ia l  and 

a d m in is tra tiv e  a f f a i r s  o f th e  Agency; and c o n s ti tu e n t fu n c tio n s ,



ex erc ised  jo in t ly  w ith  th e  Assembly, on such m a tte rs  as 

membership and t r e a ty  amendments. The Council would d is c u s s , 

co n sid e r and recommend, but not ta k e  a c tio n . The s iz e  o f th e  

Council should be se t out in  th e  t r e a ty  i t s e l f .  The s e a ts  would 

perhaps be b e t t e r  a llo c a te d  accord ing  to  geograph ica l c r i t e r i a  

and th e  convention should e s ta b l is h  th e  number o f  s t a t e s  to  be 

rep re sen ted  in  each geographica l b lo c , ta k in g  in to  c o n s id e ra tio n  

th e  fa c t  th a t  one land-locked  s t a t e  should be rep re sen ted  w ith in  

th e  e le c te d  number o f s ta t e s  fo r  each b lo c .

W ithin th e  UN s p e c ia lis e d  ag en c ie s , d i f f e r e n t  k inds o f 

p rocedures have been developed to  f u l f i l  t h i s .

The system o f w eighted v o tin g  used in  th e  IMP and th e  

World Bank, to  g ive  more in flu en c e  to  la rg e r  o r more econom ically 

pow erful s t a t e s .  The vo te  under t h i s  system based on form ulae 

re la te d  to  n a tio n a l income, sh ares  in  world tr a d e  and o th e r  

f a c to r s .  T his system i s  s tro n g ly  c r i t i c i s e d .  I t  has been 

suggested th a t  in  th e  seabed c o n tex t, i t  might be b e t t e r  to  have 

w eigh ting  on a sim ple s c a le  accord ing  to  p o p u la tio n . However, 

i t  i s  very  hard  to  adopt a  weighted v o tin g  w ith in  th e  A u tho rity  

o f th e  seabed fo r  two reaso n s: n e i th e r  i s  such a system accep tab le  

any more w ith in  th e  in te rn a t io n a l  community, nor i s  i t  always 

c e r ta in  th a t  every d e c is io n  taken  was based on a wide consensus 

and was not ig n o rin g  th e  views o f many sm all n a tio n s .

Another system o f weighted re p re se n ta tio n  has been used in  

th e  In te rn a t io n a l  Labour O rg an isa tio n . That i s  to  re se rv e  

p ro p o rtio n a l s e a ts  in  th e  governing body fo r  th e  most in d u s t r ia l ly  

developed c o u n tr ie s . T his system i s  a lso  being  ap p lied  in  th e
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In tergovernm ental Marine C o n su lta tiv e  O rg an isa tio n , fo r  th e  

c h ie f  sh ipp ing  and sh ip -u s in g  c o u n tr ie s  (bo th  h ig h ly  developed) 

and in  th e  In te rn a tio n a l  C iv il A via tion  O rg an isa tio n , f o r  th o se  

n a tio n s  which a re  o f im portance in  a v ia t io n , as w ell as in  some 

o th e rs .

The system o f accord ing  ve to  power to  p a r t i c u la r  n a tio n s  

i s  used in  th e  UN i t s e l f  to  ensure th a t  th e  i n t e r e s t s  o f th o se  

c o u n tr ie s  a re  not t o t a l l y  o v errid d en . The S ov ie t Union p roposa l 

c a l l in g  f o r  d e c is io n  by agreement would p rov ide  a  u n iv e rs a l  v e to . 

T h is would be amended to  p rov ide  a ve to  only  fo r  th e  la rg e s t  

powers o f a l l .  Such a  system i s  unaccep tab le  to  th e  Seabed 

A uthority  because i t s  im portance might be reduced due to  th e  

r e c a lc i t r a n c e  o f a s in g le  s t a t e .  Another system would be th a t  

o f  group ve to es  under which a m a jo rity  o f each geograph ica l group 

would be re q u ired  fo r  a l l  d e c is io n s  o f a c e r ta in  k in d . Under 

such a system no n a tio n  alone could p revent a  d e c is io n  bu t a  

v a r ie ty  o f  in te r e s t s  would need to  be re c o n c ile d  in  o rd e r fo r  

any d e c is io n  to  be reached . M eanw hile ,effec tive  a c tio n  could 

be e i th e r  c rip p le d  o r r e s t r i c t e d .

There would be th e  n e c e s s ity  o f  e s ta b lis h in g  a permanent 

s e c r e ta r ia t  composed o f s u b s ta n tia l  numbers o f persons drawn from 

many n a t io n a l i t i e s ,  having a wide range o f fu n c tio n s , and o p e ra tin g  

co n tin u o u sly . I t  would c o n s is t o f a  S ecre ta ry -G en era l and such 

s e c r e ta r ie s  and s t a f f  as may be re q u ire d . The fu n c tio n s  and 

powers o f th e  s e c r e ta r ia t  should be se t out in  a r t i c l e s  o f th e  

c o n s t i tu t io n a l  t r e a ty .  The fu n c tio n s  and powers o f th e  

S ecre ta ry -G en era l would e s s e n t ia l ly  be o f a  m anagerial n a tu re .



Such a s e c r e ta r ia t  would render se rv ic e s  to  th e  Assembly, th e  

Council and th e  number o f su b s id ia ry  organs and sp e c ia l bod ies  

s e t up to  do th e  work o f th e  In te rn a t io n a l  A u th o rity . These 

se rv ic e s  would in c lu d e  a rran g in g  fo r  n ecessary  f a c i l i t i e s ,  

p rep a rin g  and c i r c u la t in g  docum entation, and see in g  th a t  reco rd s  

a re  p rep a red . Moreover, th e re  would be te c h n ic a l s e rv ic e s  to  be 

perform ed such as th e  p re p a ra tio n  o f  background p ap e rs , th e  

p re p a ra tio n  o f re p o r ts  and p e r io d ic a l p u b lic a tio n s , and a 

m u ltitu d e  o f  s p e c if ic  te c h n ic a l ta sk s  which th e  S e c re ta r ia t  

may be asked to  perform  by th e  Assembly and th e  C ouncil. F u r th e r , 

th e re  would be th e  ta s k s  o f personnel and f in a n c ia l  a d m in is tra tio n  

which must be perform ed w ell i f  th e  A u tho rity  i s  to  fu n c tio n  

sm oothly. The S e c re ta r ia t  would a lso  i n i t i a l l y  undertake  th e  

exam ination o f a l l  a p p lic a tio n s  o f th e  e n te rp r is e s  fo r  c o n tra c ts ,  

s tu dy ing  each in d iv id u a l te c h n ic a l and f in a n c ia l  c a p a b i l i ty  and, 

on t h i s  ground, making recommendations to  th e  A u th o rity . I t  would 

arrange  th e  in sp e c tio n  o f o p e ra tio n s  to  guaran tee  th e  achievement 

o f o p e ra tin g  s tan d a rd s , as w ell as th e  c o l le c t io n  o f th e  v a rio u s  

f e e s ,  r e n ta l s ,  and r o y a l t i e s ,  th e  o rg a n isa tio n  o f th e  agreed 

d is t r ib u t io n  o f th e  proceeds and th e  g enera l management o f th e  

fin an ces  o f th e  Agency. I t  might produce independent re se a rc h , 

e x p lo ra tio n  and te c h n ic a l  s tu d ie s  to  an ex ten t which would enable 

th e  A uthority  to  f u l f i l  th e  f u l l  im p lic a tio n  o f i t s  d u t ie s .  The 

S e c re ta r ia t  would be under th e  d i r e c t io n  o f an execu tive  head 

s im ila r  to  th e  S ecre ta ry -G en era l o f one o f th e  s p e c ia lis e d  

ag en c ie s . As in  th e  case o f th e  IMF, th e  t i t l e  be in g  th e  

managing d i r e c to r  and in  th e  ILO th a t  o f th e  d ire c to r -g e n e ra l ,
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e ith er  o f those would he ap p licab le .

There i s  a lso  th e  n e c e s s ity  fo r  th e  A u tho rity  to  e s ta b l is h  

su b s id ia ry  bod ies as i t  deems necessa ry  fo r  th e  perform ance o f 

i t s  fu n c tio n s  in  th e  v a rio u s  f i e ld s  o f i t s  a c t i v i t i e s .  These 

would be fu n c tio n in g  under th e  d i r e c t io n  o f , and would re p o rt 

t o ,  th e  concerned organ. They would be v a rie d  as reg a rd s  o r ig in ,  

com position, s t ru c tu re  and fu n c tio n . Those would in c lu d e  f study* 

committees and T ra in in g  and Research Committees 1 o f  which one 

would be composed o f q u a l i f ie d  ex p e rts  in  technology fo r  

in s p e c to rs ,  one would be involved  in  p rev en tin g  c o n f l ic t  w ith  

th e  o th e r  u ses  o f th e  Oceans and so on. I t  would a lso  be

d e s ira b le  to  have a body fo r  th e  o versee ing  and d i s t r ib u t io n  o f

revenues.

How could th e  A u tho rity  en fo rce  th e  system in  case o f 

v io la t io n  o f th e  p r in c ip le s  o f th e  t r e a ty  o r th e  p ro v is io n s  o f 

th e  c o n tra c t?  The t r e a ty  i t s e l f  should co n ta in  ru le s  p ro v id in g

san c tio n s  as a  means o f secu rin g  compliance by members and

e n te rp r is e s  w ith  t h e i r  o b lig a tio n s . For example, th e  o rd e rin g  

o f th e  f o r f e i tu r e  o f th e  e x p lo ita t io n  r ig h t s  a g a in s t an e n te rp r is e  

and th e  suspension  o f a  s t a t e ’ s share  o f th e  revenues fo r  a  

c e r ta in  p e r io d .

On th e  q u estio n  o f th e  le g a l s ta tu s  which th e  Agency should 

enjoy i t  would obviously  re q u ire  f u l l  le g a l p e rs o n a lity  in  o rd e r 

to  be ab le  to  achieve i t s  fu n c tio n s  by e n te r in g  in to  c o n tra c ts ,  

by making p u rchases, to  sue and to  be sued. A r t ic le  104 and 105 

o f th e  UN C h arter d e a ls  w ith  th e  r e la te d  aspect -  th e  le g a l  s ta tu s  

o f th e  UN w ith in  th e  t e r r i t o r y  o f ,  and in  i t s  r e la t io n s  w ith ,



member s t a t e s .  The Convention on th e  P r iv i le g e s  and Im m unities 

o f  th e  UN prov ides in  A r tic le  I ,  t h a t :

The UN s h a l l  possess ju r id ic a l  p e r s o n a li ty .

I t  s h a l l  have th e  cap ac ity :

(a )  to  c o n tra c t ,

(b ) to  acq u ire  and d ispose  o f immovable and movable p ro p e r ty T

(c )  to  i n s t i t u t e  le g a l p roceed ings.

A lso, most o f th e  s p e c ia lis e d  agenc ies have th e  same o r 

s im ila r  p ro v is io n s  in  t h e i r  c o n s t i tu t io n a l  in s tru m e n ts . The 

Seabed A u th o rity  would need some kind o f s im ila r  power and i t  

would re q u ire  th e  same d ip lo m atic  p r iv i le g e s  and im m unities fo r  

i t s  employees.

L a s tly , th e  problem o f so lv in g  d isp u te s  i s  one o f im portance. 

D ispu tes would be m ainly o f two k in d s : between e n te r p r is e s ,  and 

between an e n te rp r is e  and th e  a u th o r i ty . There could a lso  be 

d isp u te s  between a member s t a t e  and th e  a u th o r i ty , o r ag a in s t 

some o th e r member, concerning th e  in te r p r e ta t io n  o f th e  t r e a t y .

I t  could happen th a t  th e  A uthority  might have to  ta k e  le g a l  a c tio n  

a g a in s t a company fo r  n o n -fu lfilm en t o f o b lig a tio n s , o r damage 

to  th e  m arine environm ent. I t  i s  necessa ry  fo r  th e  reasons g iven  

above, to  c re a te  a  s p e c ia l Seabed T rib u n al to  h ear such k inds o f 

d is p u te s . Furtherm ore, i t  would be im pera tive  to  in c lu d e  th e  

main le g a l p r in c ip le s  to  be ap p lied  in  th e  t r e a ty  i t s e l f  and th e  

se rv ic e  c o n tra c t should co n ta in  re g u la tio n s  in  th a t  r e s p e c t .

Which p r in c ip le s  should be ap p lied  to  achieve th e  h ig h est 

degree o f  w e lfa re  and ju s t ic e  in  d i s t r ib u t in g  th e  revenues o f  th e  

a rea?  Those p r in c ip le s  should have to  be la id  down in  th e  t r e a ty

- 127-



i t s e l f #  Tanzania proposed th e  d is t r ib u t io n  o f  revenues to  a l l  

p a r t ic ip a t in g  members in  in v e rse  p ro p o rtio n  to  t h e i r  c o n tr ib u tio n  

to  th e  TUT o r , more a c c u ra te ly , to  t h e i r  c o n tr ib u tio n  p e r head#

T his system g ives th e  developing  c o u n tr ie s  sp e c ia l a s s is ta n c e  

reg a rd in g  th e  p r in c ip le  th a t  th e  re so u rce s  a re  th e  jo in t  p ro p e rty  

o f  a l l ,  from which every n a tio n , even th e  r i c h e s t ,  should b e n e f it#  

The S e c re ta r ia t  suggested to  th e  Committee (A/AC/38/38 o f 

June 15, 1971) a  system o f d is tr ib u tio n #  I t  made th e  p u re ly  

h y p o th e tic a l assum ption th a t  by th e  end o f th e  decade revenues 

o f  ^>00 m illio n  could be av a ilab le#  I t  th e n  looked a t  th e  

d i s t r ib u t io n  o f t h i s  sum among s ta t e s  ta k in g  account bo th  o f 

po p u la tio n  and income p e r head r e la te d  to  each o th e r  accord ing  

to  f iv e  d i f f e r e n t  c r i t e r i a .  They d if f e r e d  on t h e i r  degree o f 

p ro g ress iv en ess  and th e  ex ten t to  which th ey  favoured very  sm all 

c o u n tr ie s  o r th o se  coming n ea r o r above th e  middle o f  th e  income 

scale#  In  th e  same p ap er, an o th er a l te r n a t iv e  was suggested , 

th a t  o f co n ce n tra tin g  th e  revenues among th e  25 l e a s t  developed 

c o u n tr ie s  (under th e  cu rre n t TIN d e f in i t io n  o f th e se )#

I t  should not be fo rg o tte n  th a t  a  c e r ta in  amount o f  th e  

revenues would be devoted to  a c t i v i t i e s  concerning th e  seabed 

i t s e l f  -  re se a rc h  i n s t i t u t e s  and seap a rk s, and ano ther p a r t  to  

secu re  th e  t r a n s f e r  o f technology to  develop ing  coun tries#  I t  

might be u se fu l to  c re a te  a sp e c ia l body in  th e  form o f a  

commission to  ach ieve t h i s  ta s k  and make recommendations to  t h i s  

e f f e c t •

1. A p a r t might a lso  be re q u ire d , accord ing  to  some governm ents, 
f o r  th e  a d m in is tra tio n  c o s ts  o f  th e  au th o rity #  These would 
be co n sid e rab le  and in  th e  e a r ly  y ears  much g re a te r  th a n  
i t s  revenues.

- 128-



We th in k  th a t  whereas th e  aim o f th e  In te rn a t io n a l  

A u tho rity  i s  to  th e  u ltim a te  b e n e f i t  and w e lfa re  o f a l l  humanity 

in  d iv id in g  th e  revenues between a l l  c o u n tr ie s , many c r i t e r i a  

should be tak en  in to  account such as p o p u la tio n , th e  economic 

s i tu a t io n  o f a  country  and w hether i t  i s  a  n o n -co as ta l s t a t e ,  

whether i t  i s  econom ically d is ru p te d  because o f t r a d e  m arkets 

and so on. A committee o f ex p e rts  to  a c t in  t h i s  f i e l d  would be 

very  h e lp fu l .

The A uthority  as a  new body would need to  have a  l i a i s o n  

w ith  th e  TIN and th e  s p e c ia lis e d  agencies so f a r  as th e  aim o f a l l  

i s  th e  same, th a t  o f  th e  achievement o f b e n e f i t  to  a l l  hum anity.

I t  i s  q u ite  c le a r  th a t  t h i s  A u tho rity  would not be a  su bo rd ina te  

body o f th e  UN as in  th e  manner o f some o th e rs . But i t  i s  

re q u ire d  th a t  t h i s  A u tho rity  e n te r  in to  th e  c lo se s t  co -o p e ra tio n  

w ith  th e  UN and s p e c ia l ly  w ith  agenc ies such as IMCO, WMO, and 

UNESCO* which a re  a l l  in  some way concerned w ith  th e  oceans.

Amendment o f  th e  p ro v is io n s  o f th e  t r e a ty  should be 

mentioned w ith in  th e  t r e a ty  i t s e l f  and th e  procedure o f th e  

amendment to  be la id  down in  th e  t r e a t y .

A system should be dev ised  whereby a l l  e x p lo ita t io n  would 

be c o n tro lle d  and d i r e c t ly  undertaken  by an in te rn a t io n a l  

au th o rity , c o n tro lle d  on th e  p r in c ip le  o f one—natio n -o n e  v o te .

T his should co -o p e ra te  c lo se ly  w ith  o th e r  agencies having o th e r 

r e s p o n s ib i l i t i e s  w ith in  th e  ocean space; and a ls o ,  s e rv ic e  

c o n tra c ts  should be is su e d  from th e  in te rn a t io n a l  a u th o r i ty  to  

th e  o p e ra tin g  e n te r p r is e s .

The m axim isation o f p ro d uction  should not n e c e s sa r i ly  be
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th e  d e c is iv e  aim. A pow erful In te rn a t io n a l  A u tho rity  would 

ex e rc ise  i t s  d is c r e t io n  in  ensuring  a reasonab le  b a lance  between 

e n te rp r is e s  o f d i f f e r e n t  reg io n s and ty p e s . I t  i s  q u ite  f a i r  

th a t  th e  e n te rp r is e  should undertake  to  employ a c e r ta in  p ro p o rtio n  

o f  n a tio n a ls  o f developing  c o u n tr ie s  in  o rd e r to  ensure t h e i r  

subsequent te ch n o lo g ica l e x p e r tis e  o r undertake  some s o r t  o f 

t r a in in g  programme fo r  them.

The In te rn a t io n a l  A u thority  should c o n tro l m a tte rs  

concerning sea  p o llu t io n  and avoidance o f  unreasonab le  in te r fe re n c e  

w ith  o th e r u ses  o f  th e  sea , in c lu d in g  freedom o f n a v ig a tio n , 

p ro te c t io n  o f l iv in g  re so u rces  and marine l i f e ,  adequate s a fe ty  

re g u la t io n , p rev en tio n  o f undue w aste o f  re so u rce s  o r  damage to  

th e  m arine environm ent, and so on should a lso  come under i t s  

d i r e c t  ju r i s d ic t io n  and c o n tro l .
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"AFTERWARDS"

In  th e  p a s t ,  th e  use o f th e  oceans had been regarded  as 

th e  p re ro g a tiv e  o f a  few m ercan tile  powers, bu t i t  has re c e n t ly  

come to  be recogn ised  th a t  th e  seas and th e  oceans a re  th e  

concern o f  a l l*  V ita l m a tte rs  concerning t h e i r  e f f ic ie n t  and 

e q u ita b le  re g u la tio n  can be re so lv ed  only by g lo b a l s t r a te g ie s  

and u nderstand ings w ith in  which in te r n a t io n a l ,  b i l a t e r a l  and 

n a tio n a l p o l ic ie s  have to  be framed* Old q u a rre ls  on land  must 

not be rep laced  by new q u a rre ls  a t sea* To t h i s  end, agreement 

must be reached w hile  th e re  i s  s t i l l  tim e to  do so; o therw ise  th e  

p o te n t ia l  fo r  c o n f l ic t  a r i s in g  from th e  sea  is su e  i s  co n s id e ra b le , 

and given th e  in e v i ta b le  development o f marine techno logy , i s  

bound to  increase*  There i s  a g en era l d e s ir e  to  f in d  p r a c t ic a l  

s o lu tio n s  to  extrem ely i n t r i c a t e  problems which, i f  guided by a 

genuine w i l l  to  succeed, would mark a r e a l  and n o ta b le  advance 

tow ards t r u e  agreement on th e  issue*

A v ia b le  and du rab le  agreement on th e  is su e s  concerning 

th e  Law o f th e  Sea i s  o f  th e  g re a te s t  im portance in  th e  

estab lishm ent and im plem entation o f th e  new in te rn a t io n a l  

economic o rd e r and in  p re se rv in g  peace f o r  fu tu re  generations*

The in te rn a t io n a l  community would be ab le  to  achieve success in  

workable s o lu tio n s  to  g lo b a l problems only i f  a l l  n a tio n s  

recogn ised  th a t  i t  was in  th e  long-term  in te r e s t s  o f each one th a t  

th e  h i s to r i c  e f f o r t s  on th e  is su e  should succeed in  e s ta b lis h in g  

a  Law o f th e  Sea th a t  would be re sp ec ted  by a ll*  That would mark 

a  d e c is iv e  advance in  th e  ta s k  o f  reach in g  g lo b a l s o lu tio n s  to
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th e  immense w orld problems co n fro n tin g  a l l  hum anity. The sea  i s  

a  v i t a l  and l iv in g  organism , and i t s  law must r e f l e c t  d is c e rn ib le  

p a t te rn s  o f p ro g ress iv e  development*

The form idable in c re a se  in  th e  world*s p o p u la tio n  over 

th e  next 25 y ea rs  makes i t  n ecessa ry  to  f in d  and to  manage 

e f f i c i e n t ly  and e q u ita b ly , th e  immense re so u rce s  o f  th e  sea* In  

th e  ocean space, and e sp e c ia lly  in  i t s  seabed, th e re  i s  room 

enough and w ealth  enough to  ensure p ro s p e r ity  fo r  a l l .  The 

common h e r ita g e  p r in c ip le ,  which was emphasised by D r. Pardo, 

demands a common endeavour to  ensure th e  common good.

In  a d d itio n  to  e s ta b lis h in g  in te rn a t io n a l  seabed regim e, 

a  s a t i s f a c to r y  so lu tio n  must be found to  ensure  th e  optimum 

u t i l i s a t i o n  and p ro te c t io n  o f f i s h  s to c k s , and th e  very  im portant 

problem o f th e  conduct o f s c i e n t i f i c  re se a rc h  must be re so lv e d . 

The l im i t s  o f th e  t e r r i t o r i a l  sea  and th e  economic zone and th e  

is su e  o f  passage th rough  s t r a i t s  must a lso  be re so lv e d .

The contem porary p ic tu re  o f d isco rd  and in ju s t i c e  should 

be changed to  a  scen a rio  in  which s ta t e s  co -o p era te  w ith  each 

o th e r  and w ith  th e  In te rn a t io n a l  Seabed A u tho rity  to  promote th e  

b e n e f i ts  o f  th e  common h e r ita g e  fo r  a l l  mankind. H is to ry  shows 

th a t  n a tio n a lism  engenders s e lf is h n e s s  and in ju s t i c e ,  and th e  

p re sen t c o n d itio n s  o f  th e  Law o f th e  Sea i s  p re c ip i to u s . A 

s tru g g le  should be made to  d i r e c t  th e  whole s t ru c tu re  o f 

in te rn a t io n a l  co -o p e ra tio n  tow ards good and not fo r  i l l ,  w ith  

sp e c ia l c o n s id e ra tio n  tow ards th o se  c o u n tr ie s  which a re  sm all and 

poor in  o rd er to  e f fe c t  t h e i r  su rv iv a l in  a c ru e l and com plicated 

w orld .
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However, w hile  much rem ains to  he done, so f a r  th e re  a re  

c e r ta in  a sp e c ts  o f  th e  p ro g ress  o f th e  UN conferences on th e  Law 

o f th e  Sea which a re  a  source o f encouragement and optim ism .
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