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Abstract 
This work is essentially an examination of the conclusion of 
the `aqd al-Zawäj according to the shari'ah, firstly from the 
theoretical point of view, starting with the main sources, 
the Qur'an and sunnah, and comprising the views of the major 
madh; 1hib, and secondly from the point of view of its 
application in practice in two Arab-Islamic countries, Egypt 
and Morocco. 
The work is to consist in two main parts. The first part will 
comprise the formation of the contract of marriage, from the 
khitbah, the prelude to the contract, and including its 
foundations and conditions. One of the ways in which the 
jurists have traditionally looked at the conditions of the 
contract is to divide them into what are effectively stages in 
its completion, that is conclusion, validity, effectiveness 
and being binding. An alternative method of looking at the 
contract, however, is to identify its key elements and then 
to examine the conditions attached to each of these. It is this 
method which it is intended to follow in the main in this 
work. 

The second part will comprise the consequences of the 
contract, and this will be divided in turn into two sections. 
The first of these will deal with the consequences of the valid 
contract, that is when all the requirements of the contract as 
stipulated by the sharT'M are met , and the second, the case 
where some flaw occurs in the formation of the contract, 
as a result of which the contract is rendered invalid . 
Following the theoretical and practical examination of each 
aspect of the contract, it is intended to illustrate certain 
points by reference to some case studies from the Egyptian 
Ahwäl ShakhsTyyah Courts 
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`adI : The prevention of a woman from 
marrying (usually by her wall). In the 
case of a woman with full ahryyah 
this is unlawful. 

ahliyyah : Eligibility - the full legal capacity to 
act in legal or financial transactions. 

ahwäl "aynTyyah : Financial affairs (from the legal 
standpoint). 

ahwäl shakhsiyyah : Personal Status, comprising all that is 
related to the individual and his 

personal affairs such as marriage, 
divorce, `iddah, nafaqah, nasab and 
inheritance. The term arose as a result 
of the creation of the civil law as a 
separate branch of law; it was then 
divided into ahwäl shakhsiyyah and 
ahwäl 'aynTyyah (financial affairs, 
see above). 

`aqd; pl. 'uqüd : Contract. 

arkän : see rukn. 
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asl; pl. usül : Root, origin, source or basis. 

asl : The first element of giyäs , the source 
which provides the ruling which by 

giyas is applied. The source of any 
Qiyäs must be found in the Qur'än 

sunnah or ijmä`. 

'atah : Mental condition, corresponding 
approximately to dementia. 

'ayb; pl. ̀ uyüb Defect, physical or mental, in one of 
the parties to the contract which 
affects the rulings on the contract. 

bätil : Void (of a contract) 

bulügh : Maturity or the attainment of the legal 

majority according to the majority of 
the jurists, implies puberty, that is 

when the reproductive ability is 

attained , on the basis of Sürah 4, 

verse 6 (al-Nisä' ). If the natural signs 
have not appeared before then the 
Sähibän say that the ages are fifteen 

years both for boys and girls. Abt 
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Hanifah says however that it is 
eighteen years for a boy and seventeen 
for a girl. 

darar : Harm, prejudice or detriment. 

dhari'ah pl. dharä' i`: Means or expedient. 

sadd al-dharä'i : The prohibition of something which 
may lead to a prohibited action, thus 
looking at the body of a woman which 
may lead to the sin of adultery is 
forbidden. 

fäsid . 

faskh : 

Irregular (of the contract). 

Dissolution of marriage. 

ghaybah : Absence . The absence of the husband 
which in certain circumstances may be 
grounds for the wife to seek divorce 

hadd; pl. hudüd : The divinely decreed penalties for 
certain offences, including adultery 
and false accusation of adultery. Hadd 
is "God's right", the rightful 
punishment for an offence against God. 
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hair : Limitation, restriction, containment. 
Husband's desertion of the marriage 
bed; it may be used as a form of rebuke 
to the wife 

hibah : Gift, present, donation, grant. 

`ibädät : Religious observance. 

ibtidä'i : Initial, primary. 
Mahkamah Ibtidä'iyyah : Court of the 
First Instance. This consists of three 
judges, the senior of these being 

appointed by the Mahkamat al-Isti'näf 
(under the auspices of which it 
functions), or by any local Mahkamat 

al-lsti'näf under its jurisdiction. 
This is regulated by Article 9 of Law 
46 of1972 on Judicial Authority and 
has jurisdiction in any matters 
concerning the shari`ah which are not 
dealt with by the Mahkamah Juz'iyyah, 
thus it attends to final rulings in 

appeals referred to it by rulings issued 
by the Mahkamah Juz7yyah. This is 

according to Article 8 of Law 78 of 
1931. 

`iddah : The "waiting period" for a woman 
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following divorce or widowhood during 
which she is not permitted to remarry. 
The period differs for widows and 
divorcees. This is dealt with in more 
detail in the main text. 

ijäb : Proposal. (see also acceptance). The 
first of the two formal expressions of 
intention, proposal and acceptance, 
which must coincide for the conclusion 
of the contract of marriage. 

ijmä` : The consensus of opinion of the jurists 

which is taken as a ruling on matters 
of jurisprudence for which no specific 
Qur'anic verse or had? h may be found. 
It rates next to the Qur'An and sunnah 
as a source of the shar7`ah . 

An oath on the part of the husband that 
he will abstain from sexual 
intercourse. If a period of four months 
passes and this oath is kept then the 
marriage is dissolved irrevocably. 

istihsän : One of the secondary sources of the 
sharT'ah. The avoidance of ruling on the 
basis of precedent due to some factor 
which outweighs the call for precedent 
to be applied. Ibn al-`Arabi defines it 
slightly differently as: "The instance 
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where it is preferable to reject certain 
evidence and to admit something which 
contradicts it in order to be able to 
reject some other evidence where this 
is required. " It may be desirable to 

reject certain evidence from 

convention where there is 

there is an ijmä` which contradicts it, 
or on grounds of interest or benefit or 
of avoiding burden or hardship. 

istimtä` : Enjoyment, gratification. 

isti'näf : Appeal. 
Mahkamat al-Isti'näf: Appeal Court. This is located in major 

cities (Egypt) and consists of three 
judges, one of whom presides. It is 

regulated by Article 61 of Law of 
1972 on Judicial Authority . It deals 

with appeals against rulings of the 
Mabkamah Ibtiäa'iyyah on the basis of 
Articlel0 of the Ordinance regulating 
the organisation of the Shari `ah Courts 

of1931 

jihäz: Trousseau, furniture and household 
goods prepared for the marital home. 

juz'i : Partial. 

Mahkamah Juz'ryyah : District Court. This consists of one 
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judge and its function of is to deal 

with small claims concerning nafaqah 
for the wife and for children in all its 
forms, if the amount disputed in each 
of the forms does not exceed one 
hundred piastre. This court also deals 

with initial rulings in the right to 
custody, the movement of child by the 

person having custody. Regulation of 
this court can. be found in Articles 5 
and 6 of the Draft Ordinance to Statute 
78 of 1931. 

kaf"a'ah : Equivalence or equality. The equality 
of social status required between the 
two parties to a marriage. 

kafil: Guarantor. 

khitbah : Engagement. 

khiyär al-bulügh The "option of maturity", that is the 
right of a person given in marriage 
whilst a minor to continue or annul the 
marriage upon reaching maturity. 

khur : Divorce at the instigation of the wife 
in which she pays a price in return for 
being released from the contract of 
marriage. 

khulwah The state of being alone together (of a 
husband and wife) which carries the 
same consequences as actual 
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consummation, whether or not this has 
taken place. 

kitäbiyyah :A woman of the Ah! al-Kitäb, the 
"people of the book", that is those who 
belong to one of the accepted religions, 
Judaism and Christianity, which have 
their revealed books. 

läzim : Legally binding ( of a contract). 

li`än : Mutual imprecation. Testimony between 
husband and wife in the form of 
customary phrases comprising the 
accusation of adultery made by the 
husband, and angry denial by the wife, 
both repeated four times. The term is 
taken from the fifth and final 

expression in which the accuser states 
that his accusation is true and invokes 
God's wrath upon himself if he is lying. 
The accused then denies the accusation 
and invokes God's wrath on herself if 

she is lying. The marriage is then 
irrevocably dissolved. This is used in 
the case where adultery cannot be 

proved, as it is necessary to produce 
four witnesses to do so. Where the li`än 
is used there is no punishment incurred 
for adultery as it is not proved and 
none for slander of a virtuous woman 
as would otherwise be the case. 
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mahall: Place, site, object 
mahall al-'aqd: The object of the contract. 

mahr : (also gadäq ). Bride-price, paid by the 
husband to the wife, in either cash or 
kind. The wife retains the mahr upon 
divorce, except in case of khul' or 
divorce on grounds of her misconduct. 

mahr al-mithi : The mahr appropriate to the status of 
a woman. In cases where the amount is 

not agreed before the conclusion of the 
contract, in cases of dispute and 
certain other circumstances the mahr 
al-mithl may be applied. 

mahkamah : Court; 
see definitions of various courts. 

maslahah; pl. masälih : Benefit or interest. The principle of 
benefit is one which is indicated 

clearly by the Qur'än. There are 
different categories of benefit. The 
first is acknowledged or specific 
benefit, comprising protection of 
religion, of the person, of the 
intellect, of lineage and of property, 
these being five key features of man's 
life. 
The second category is: masälih 
mursalah which is any benefit 
appropriate to the aims of the shar7'ah 
but for which there is no specific 
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evidence. 

mawqüf : Suspended. Of a marriage contract, 
due to a flaw which may be eliminated. 

milk: Property, that which is owned or 
possessed. 

milk yamin: That which the right hand possesses. 
"mä malakat aymänukum " (Sürah 4, 

verse 3, ) refers to slave girls over 
whom their master would have had 

conjugal rights but who did not have 
the status and rights of lawfully 

married free women. 

mu'aqqat: Temporary 
zawäj mu'agqat: Temporary marriage. Form of marriage 

contracted for a fixed period. 

mifisharah bi'I-ma` rüf : Just treatment. 

mu`äsharah jinsiyyah : Conjugal relations, lawful sexual 
intercourse between man and wife. 

Mudawwanat 
al-Ahwäl al-ShakhsTyyah 
al-Maghribiyyah : Moroccan Personal Status Code 

al-muharramät min 
al-nisä' : Women with whom marriage is 

forbidden on various grounds, 
particularly relationship by blood, by 
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marriage or by suckling. 

muhsin - ah : Chaste person. 

mulbid; malähidah : Atheist. 

murtadd - ah : Apostate (See also riddah ) 

musäharah : The condition of being related by 
marriage. 

mushrik: Polytheist, one who denies the oneness 
of God or ascribes partners to God 

mut`ah : Literally enjoyment or gratification. 
zawäj al-mut`ah According to the Imämi Shi'ah, a 

temporary marriage for a period 
specified or unspecified, 
but involving no mahr, no nafaqah, no 
`iddah and no inheritance. Children of 
the union are not recognised by the 
father unless this is stipulated 
beforehand. 

nafaqah: Maintenance (financial). 

näfidh : Effective. 

naqo: cassation. 
Mahkamat al-Nagq : Court of Cassation. 
(Egypt) The court consists of five judges and 

comprises two divisions, one 
concerned with criminal matters and 
the other concerned with civil, 
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commercial and Ahwä! ShakhsTyyah 
matters. 
An appeal to the Maýkamat al-Nagcl 
is not merely a third stage in the 
judicial process. Its function is a 
purely judicial one; it does not concern 
itself with details of the case itself or 
the establishment of fact, and it does 

not consider any new evidence. The 

principle in Egyptian Law is that 

appeals to the Mahkamat al-Nagd may 
only be made following a ruling of the 
Mahkamat al-lsti'näf; exceptionally 
however an appeal may be heard 

against a definitive, ruling of the 
Mahkamah Juz'iyyah or lbtidä'iyyah 

where this ruling contradicts an 
earlier definitive ruling by the same 
court in a- preceding case where the 

parties, causes and subject of the case 
are identical. On the basis of the Law 

on Judicial Authority, the Mabkamat al- 
Nagd comprises two general 
committees, one dealing with civil, 
commercial and Ahwäl Shakhf yyah 
matters, and one dealing with criminal 
matters. Each of these general 
committees consists of eleven judges. 
If the committee concerned with civil 
matters wishes to amend a principle 
issued by the civil division, or one of 
the other divisions under its 
jurisdiction, the amendment must be 

supported by a majority of seven of the 
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eleven members of the committee. If 
the committee for civil matters 
wishes to amend a principle based on 
several rulings of the criminal 
division, the two committees must 
sit together and the amendment must 
be supported by a majority of fourteen 
of the twenty two members. 

nasab: Lineage, descent, kinship. 

nikäh: Marriage 

Niyäbah `Ammah: The function of the Niyäbah Ämmah 

with regard to the various courts, with 
the exception of Mahkamat al-Nagd, is 
undertaken by the Nä'ib Ämm (Public 
Prosecutor) or an Assistant Public 
Prosecutor. The Niyäbah `Ämmah may 
participate in Ahwäl ShakhsTyyah 
matters brought before the Mahkamah 
Juz'iyyah 

. This is according to Law 
628 of 1955, Articlel. The Niyäbah 
'Ammah may also appeal against any 
ruling or decision of the Appeal Court. 

nushüz: Disobedience of the wife. 

qadhf : Slander or the bearing of false witness 
(particularly in connection with 
adultery). 
One of the offences for which a hadd 
punishment is applicable. 
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rukn; pl. arkän : Column, basis, support. 
arkän al-`aqd : The bases or essential elements of the 

contract 

radä'ah : Suckling 

riddah : Apostasy, the rejection of Islam by a 
Muslim. 

safah : Mental or psychological state in which 
a person is incompetent to handle his 

own money . 

shart; pl. shurüt: A condition, term or stipulation; the 
imposition of something as obligatory 

shart in`igäd alägd : Condition for the conclusion of the 
contract. 

shart sihhat al -aqd : Condition for the validity of the 
contract. 

shart nafädh al-aqd: Condition of effectiveness of the 
contract 

shart luzüm al ̀aqd : Condition for the contract to be 
binding. 

shubhah: Judicial error, doubt concerning true 
facts of a situation . 

ski3kar: recipRxa( mierTarriage. 
sihhah : Validity (of the contract). 
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tahlil : Literally "untying". A marriage which 
upon dissolution makes it possible for 

an irrevocably divorced wife to 
remarry her former husband. 

takITf; pl. takälif: 

taläq raj`i : 

taläq bä'in bi- 
baynünah sughrä 

taläq bä'in bi- 
baynünah kubrä 

Religious duties or observations. 

Revocable divorce. 

Lesser irrevocable divorce. 

Greater irrrevocable divorce. 

thayyib :A woman who is not a virgin, having 
been married previously and widowed 
or divorced. 

`uqübah; pl. `uqübät : Punishment. 
`uqübät asliyyah Fundamental punishments established 

for certain crimes, such as the death 
penalty for murder, stoning for 

adultery, and the amputation of a hand 
for theft. 

ýuqubat badl yyah : Alternative punishments. These, take 
the place of fundamental punishments 
in certain circumstances. An example 
of this is the "bloodwit " which may 
sometimes be an alternative to the 
death penalty 

'uqübät taba`iyyah : Secondary punishments. These are 
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punishments to which a criminal is 
automatically liable on the basis of 
being sentenced to the fundamental 
punishment. An example of this is that 
a convicted murderer is automatically 
deprived of the right to inherit. 

`uqübät takmiliyyah : Supplementary punishments. These are 
punishments which may be applied on 
the basis of the sentence of the 
fundamentalpunishment but which must 
be specified as part of the sentence. 

'urf: Custom, convention. 
zawäj `urfit Customary marriage 

'usbah (coll. ); sg. 'usab: Paternal relations in the male line. 
Agnates. 

wakTl: Proxy. 

wall; pl. awliyä' The guardian who acts on behalf of a 
minor or any person not qualified to act 
in legal matters on his own behalf. 

wiläyah : Guardianship, the appointment of a 
person to act on behalf of and in the 
interests of a minor or other person of 
limited legal capacity. 
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wiräthah :r inheritance. 

Wizärat al- ̀ Adl : Ministry of Justice. 

zawäj : Marriage; a derivative of the root 
meaning pairing. 

Zawäj al-mutah See mut`ah. 
Zawäj mu'aqqat : See mu'agqat. 

zinä' : Fornication or adultery. 
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A note on the names of some of the Hanafi jurists. 

Muhammad: 
Muhammad b. al-H. asan al-Shaybäni 
One of the `ulamä' of the Hanafi madhhab. 
b. 132 AH. d. 189 AH. 
Lived in Küfah, pupil of Abü Harfifah. 

Abü Yüsuf: 
Abü Yüsuf Ya`qüb b. Ibrahim 
Known as Fagih al-Irägiyyin 
b. 113 AH. d. 182 AH. 
Pupil of Abt Hanifah. 

al-Ansäri al-Küfi 
the Jurist of the Iraqis. 

AI-Sähibän : Abü Yüsuf and Muhammad. 

AI-Shayhkän : Abü Hanifah and Abü Yüsuf. 

AI-Tarafän Abu Hariifah and Muhammad 

30 



Introduction 

The principle aims of this work are firstly, to examine the 

contract of marriage in the Shari lcah , analysing its 

establishment and the consequences which it entails in 
theoretical terms, that is according to the main sources, the 
Qur'än and Sunnah; secondly to examine the practical 
application of the sharl'ah in the Ahwal Shakh$iyyah Laws of 
two Muslim Arab countries. I have chosen for this to look at 
Egypt and Morocco. Throughout the theoretical and practical 
sections I shall point to the other important sources of the 
sharT'ah and their influence on the contract, including ijtihäd, 

which was the basis for the formation of the madhähib, the 

views of which we shall refer to frequently with regard to the 
marriage contract. It is well known that the Qur'än andsunnah 
refer in many places to matters concerning the family and in 
particular, women. The regulation of the contract of 
marriage appears in the form of comprehensive principles, 
the definition of which was left to the ijtihäd of the jurists 

and scholars who spared no effort in analysing these 
comprehensive principles, employing giyäs and other tools of 
jurisprudence upon them, in order to find solutions 
appropriate to their societies and to address themselves to 
developments which occurred in their times. 
Thus we find in our hands a great treasure in the form of 
resources in all the branches of fiqh . 

It may, nevertheless, 
be noted that with regard to matters concerning the family, 
legislators in most Muslim Arab countries have been 

conservative in their adherence to the figh of the madhähib 
and consequently, this area of law has remained somewhat 
detached from the realities which have affected other fields, 
as may be observed from some of the amendments in ahwäl 
shakhsiyyah which have been made in response to changing 
social conditions in Muslim Arab societies. It is in no way 
intended to imply that any changes which might be made 
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should involve contradiction or neglect of the Qur'An or its 
commands, rather an attempt should be made to overcome the 
problem of interpretation of the texts and of the views of 
ijtihäd in relation to the family. This problem manifests 
itself in the conservative attitude towards subjecting these 
texts to the principles of interpretation and ijtihäd which are 
applied in other areas. 

In the practical areas of the work we shall refer to the 
Egyptian Q'Anün al-Ahwäl al-Shakhsiyyah which relies 
essentially on the most appropriate views of the four main 
madhahib, and particularly on those of the Mälikis, in 
matters concerning divorce, and which provides for reference 
to the most appropriate views of the Hanaffs where no 
specific ruling can be found in the law. We shall also refer to 
Mudawwanat al-Ahwäl al-Shakhsiyyah al-Maghribryyah which 
relies on the views of the Mälikis. 
Egypt was chosen because it is one of the leaders amongst the 
Arab Islamic countries in having attempted to produce a 
comprehensive body of ahwäl shakhsTyyah law. The 
amendments which have been made in this area call for some 
theoretical analysis, following which we shall attempt to 
look at the the position of the Egyptian judiciary by 
examination of some cases which have come before the 
courts which have involved conflict with the conditions of the 
marriage contract. Morocco merits attention in that it has 
drawn up its ahwäl shakhsTyyah law in a complete codified 
form. 

This work is to consist in two main parts. The first part will 
comprise the formation of the contract of marriage, from the 
khitbah, the prelude to the contract, and including its 
foundations and conditions. One of the ways in which the 
jurists have traditionally defined the contract is in terms of 

0 

32 



shurut or conditions, dividing them into what are effectively 
stages in its completion. The Hanafi jurists specify these as: 

shurüt in`igäd, that is, conditions for the conclusion of 
the contract -connected to its basic requirements. This means 
the tarafln (parties), the sighah (form) and the mahall 
(subject), without which the contract cannot exist; 

shurüt siljhah, that is, conditions of validity of the 
contract as the basis of its legal consequences, including 
that the woman should not be muharramah and the requirement 
of witnessing; 

shurüt nafädh, that is , -conditions required for the 

contract to be effective. This means that the parties should 
have full ahliyyat al-ada' (competence to marry) or be 

represented by .a wall who has wiläyat ibräm al'aqd (the 

authority to conclude a contract); 
shurüt luzüm, that is, conditions without which the 

contract is not binding, such as kafä'ah; 
The Hanafi jurists state the iiukm al- 4agd on the basis of the 
fulfilment or non-fulfilment of these conditions, and 
specifically make a distinction between the fäsid (irregular) 
and the bätil (void) contract depending on the stage at which 
the conditions are breached. A feature of their approach to 
fiqh is their method of analysing and classifying topics in 
terms of concepts in this way. 

The other madhähib do not distinguish in the same way 
between the fäsid and the bätil. The Mälikis look at the 

contract in terms of arkän or foundations, that is factors 

required for its very existence in legal terms. These comprise 
the sighah, the matiall (being the farafän) the mahr and the 

war. Certain conditions are then required with regard to all 
of these without which the contract is bätil . The Shäfi`is 

similarly specify five arkän which are the wall, husband, 

wife, shähidän (two witnesses) and the Sighah, likewise 

with conditions attached, whilst the Hanbalis name the 
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specification of the wife, freedom of choice for the wife, 
the wall, shahädah (witnessing) and the absence of mawäni` 
(impediments). 
Of these treatments of contract, the Mäliki view would 
appear to be the most logical and the most appropriate as the 
basis for this text. These factors, the sTghah, tarafän, mahn 
and wair are the fundamental elements essential to the 
conclusion of the contract; they are of equal importance and 
there is no substitute for any one of them. 

If we then compare the ways in which the Ilanafis on the one 
hand and the Mälikis and Shäfi` is on the other look at the 
contract we find that the former, in making the distinction 
between the irregular and the void contract, and moreover 
between the absolutely void and the partially void, the invalid 
but effective, or effective but not binding, appear to 
contradict the Islamic principle in the formation of laws in 
that any action which conflicts with the stipulations of the 
law cannot be considered valid nor acknowledged as effective. 
If an action is considered haräm or unlawful this implies that 
the law has given a command forbidding it; this is described 
in fiqh as a definitive prohibition. Is it then logically 
possible for such an action to be iaräm and at the same time 
to be considered valid or effective? 
The latter, however, seem to see the conditions of the 
contract in fairly black and white terms as being all alike and 
the contract itself as being essentially either valid or not. It 
seems more appropriate in dealing with such an essentially 
practical subject as the contract of marriage which is related 
to everday life to look at it from the more straightforward 
point of view of the Mälikrs where the emphasis is on the 
basic validity or otherwise of the contract, rather than 
becoming entwined in the philosophical complexities of the 
classifications of the Hanafis. 
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The second part will then deal with the consequences of the 
contract and will also be divided into two chapters, the first 
dealing with the consequences of the valid contract which 
meets all the requirements outlined in the first part, and the 
second with the invalid contract, that is the case where there 
is some flaw in the essence of the contract or in the factors 
attached to it. 
We may note that the Egyptian and Moroccan Ah wä 
Shakhq yyah laws have different approaches to the 
consequences of the contract. Moroccan law specifies the 
consequences strictly in terms of mutual and individual rights 
essentially in the same terms as those outlined in the 
theoretical section of this work. It is not intended to discuss 
this in detail as to do so would simply be repetition. Egyptian 
Law does not however specify the consequences in detail, 

although the same elements are effectively embodied in the 
law, but provides what is essentially a system for redress in 
the case where some problem occurs in the contract or in the 
implementation of its consequences. This based as we shall 
see to a large extent on the principle of Barar . 
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Part One. 
The Establishing of the Contract of Marriage. 
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Chapter One 
The Prelude to the Contract of Marriage 

Khitbah 

Any contract must be preceded by some kind of initial 

agreement and in the case of the contract of marriage this 

agreement is the khitbah or engagement. Khitbah comprises 
essentially the proposal of marriage made by a suitor to a 
woman and her agreement to marry him. 

In order that the khitbah should provide a sound basis for the 

establishment of the marriage contract, it is important that 

each of the contracting parties should have a good knowledge 

of the situation and the character of the other, and for this 

reason the shari `ah allows a suitor to see the woman whom 
he wishes to marry. This is indicated in a hadfh about 
Mughirah ibn Shu'bah, that when he proposed to a woman the 
Prophet said to him : "Look at her, for this is appropriate in 

order to ensure agreement and harmony between you" (1). 

Jäbir is also reported to have said that he heard the Prophet 

say: "If any of you becomes engaged to a woman and is able to 

see something of her which makes him wish to marry her then 
let him do so" (2). 

It may be assumed from these hadith which stress the 
importance of the suitor seeing the woman he seeks to marry 
that the same also applies to the woman and that she should 
also be able to see him, for in the same way that he should be 

pleased by her appearance, so should she be pleased by his. 
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The Shäfi`is are of the opinion that the man should see the 
woman before the proposal so that if he is not pleased by her 
appearance there is no injury to her feelings as there would 
certainly be if the proposal were made and then withdrawn. 
(3) 

Conditions for the propriety of khitbah. 

In view of the fact that khifbah is a preliminary step towards 
marriage, it is not permitted for the parties to become 
engaged unless they are free to marry immediately and 
without impediment. 

With regard to the woman it goes. almost without saying that 
it is not permitted to propose to the various categories of 
muharramät min al-nisa' . It may be noted that this applies 
equally to women with regard to whom the prohibition is 
temporary, including married women and the mu `taddah 

. It 
is not permitted to propose to a woman who is already 
married on the basis of SUrah 4, verses 23,24 (al-Nisä' )(4). 
Married women are in the keeping of their husbands and, in 
deference to the rights of their husbands, there is no scope 
for proposing to 

. 
them. The details on the rulings concerning 

the mu `-taddah vary depending on whether her `iddah is 
following the death of her husband, or divorce. khitbah 
during the `iddah of widowhood is essentially forbidden in 
deference to the right of the deceased husband that mourning 
be shown for him and out of respect for the feelings of his 
family. It should be noted that these are in fact only social 
considerations and do not relate to any actual infringement of 
rights, except from this ethical point of view . 

It is, 
however, indicated in Surah 2, verse 235 (al-Bagarah ) that 
there is no sin in suggesting khitbah or alluding to it in this 
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case providing that there is no open discussion concerning 
marriage, or encouragement to the woman to marry (5). 

Sayyid Qutb says in interpretation of this verse that before 
Islam a woman who was widowed used to suffer hardship and 
maltreatment. She would wear poor clothes and touch nothing 
pleasant for a whole year. She would then come out and 
perform various rites such as riding on a donkey. The Qur'än 
did away with all this and rationalised the situation by 

prescribing for her an `iddah of four months and ten days so 
that it may be established whether or not she is pregnant and 
so as not to injure the feelings of the divorced husband. After 
this she has complete freedom providing she conducts herself 
in a normal way within the established bounds of the sunnah . 
She is permitted to dress in fine clothes, - such as are 
permitted for Muslim women, and she is permitted to accept 
a proposal of marriage and to marry herself to whomsoever 
she wishes. 

In the case of the 'iddah of taläq rajr , that is, divorce 

where the authority of the husband has not been terminated, 
the jurists are in agreement that proposal either by 

suggestion or by declaration in this case is not permitted as 
the legal status of the woman is still that of a married 
woman (6). With regard to the `iddah of taläq bä'in bi-baynunah 

sughrä, and /aläq bä'in bi-baynünah kubrä, the Mälikis and 
some of the Shäfi` is are of the opinion that proposal is 

permissible by means of insinuation as this kind of divorce 

severs the matrimonial ties and because, there is no open 
declaration (7). The woman will not therefore depend on it 

and it will not lead to false declaration of the completion of 
the'iddah. The Hanafis are of 
the opinion however that it is not permitted as the Qur'än 
forbids it for both kinds of irrevocable divorce. This is 
because it is feared that it may lead to false declaration of 
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the completion of the 'iddah even if the proposal is by 
suggestion(s). 

Evidence for the extent of the `iddah of widowhood is taken 
from Sürah 2, verse 234 (al-Bagarah )(9) and SUrah 65, Verse 
4 (al-Taläq )(10). These verses have caused some juristic 

confusion. The majority of earlier, scholars are of the opinion 
that the `iddah of a widow who is pregnant is completed when 
she gives birth, even if this is before the prescribed four 

months and ten days. There are certain hadTth which support 
this. 

It is reported by Un SNimah that a woman from Aslam by the 
name of Subay`ah was married and her husband died while she 
was pregnant. AbO Sanäbil ibn Ba`kak proposed to her but she 
declined to marry him. He said, "By God, it would not be 

proper for you to marry until you have observed the `iddah to 
the later of the two times. She remained about ten days 
before giving birth and then went to the Prophet who told her 
to marry 0 1). 

It is related by Ibn Ka` ab that he asked the Prophet , "The 
`iddah of a pregnant woman is until she gives birth; does this 
apply to a woman divorced three times (irrevocably) and to a 
widow" . The Prophet replied, "it is for a woman divorced 
three times and for a widow. " (12) 
AI-Zubayr ibn al ̀Awwäm related that Umm Kulthüm was his 
wife and that she asked him, while she was pregnant: "Be 
good to me and grant me a divorce. " He divorced her and went 
out to pray. When he returned she had given birth. He said: 
"How she has cheated me, may God let her be cheated 
likewise. " He went to the Prophet who said: "Her `iddah is 
complete so go and propose to her". (13) 
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Others are of the opinion that the completion of the `iddah is 
reckoned as the later of these two times and it is related on 
the authority of '4r ibn AbT Tälib that this is the case(14). 
The reason for taking the later date is an attempt to obey both 

of the above verses . 
The first of the two verses appears to 

apply to any woman whose husband has died, whether or not 
she is pregnant, whilst the second applies to both divorced 
and widowed women. The two verses may be brought together 
by confining the second to divorced women only, on the basis 
of the reference to the `iddah of divorced women at the 
beginning of the verse. 

Where a suitor has proposed marriage to a woman it is a 
general principle that it is not permitted for another to do so 
until the matter is settled with regard to the first suitor. 
The reasoning for this is to avoid creating animosity between 
the two suitors. If the first proposal is rejected, there is no 
disagreement between the jurists that proposal by a second 
suitor is permissible. If however the first proposal is under 
consideration then the predominant view is that it is 
forbidden for a second suitor to propose. The evidence for 
this comes from the hadrth related by Abt Hurayrah that the 
Prophet said: 

"A man should not propose to a woman to whom his brother 
has proposed until he either marries her or gives up his suit. " 
(15) 

'Uqbah ibn Näfi` relates that the Prophet said: "One believer is 
the brother of another and it is not permitted for a believer to 
undercut the trade of his brother or to propose to a woman to 
whom his brother has proposed until he gives up his suit. "(16) 
The majority of the jurists are of the opinion that this is 

evidence for prohibition (17). Their opinions vary on the 
conditions of prohibition however as follows. 
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The Ilanafis and Mälikis are of the opinion that it is prohibited 
for a second suitor to propose in a case where the woman has 
not replied to the first proposal as this does not indicate 
non-consent (18). 

The Shäfi `is and the I. anbalis are of the opinion that it is 

permitted however and this view is also supported by the 
hadrlh . The husband of Fätimah bint Clays divorced her three 
times, after which three of the companions of the Prophet 
Mu`äwiyah ibn AbT Sufyän, Ibn Jahm ibn Khuzämah, and Usämah 
ibn Zayd all proposed to her at the same time. She went to 
the Prophet and mentioned this to him and he advised her: 
"Mu'äwiyah is a pauper with no money and Ibn Jahm does not 
leave his stick on his shoulder (implying he beat women); 
marry Usamah ibn Zayd" Thus the Prophet engaged her to 
Usamah ibn Zayd (19). 

The fact that the Prophet advised the woman which of three 
suitors she should choose would seem to indicate that there is 

no fault in more than one suitor proposing to a woman at one 
time. 
If the first proposal has been accepted, there are two 
different juristic opinions with regard to whether or not it is 

permitted for a second suitor to propose. The first view is 
that of the Zähirrs and Mälikis and is that a second proposal is 

permissible if the second suitor is better in his religion and a 
better companion than the first. It is is permitted in this 
case as it is in the best interests of the woman. If however 
they are equal in their religion then it is not permitted. This 

view is based on the above hadith about Fätimah bint Qays in 
that the Prophet advised her to marry Usämah, a black mawlä 
who was a virtuous man, in preference to Mu`äwiyah who was 
of Bana `Abd Munäf, one of the most distinguished of the Arab 
tribes in terms of lineage, and who was also a good looking 

young man. The measure of comparison here is religion which 
is the ultimate virtue. The second view, which is adopted by 
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the majority of the jurists, is that a second proposal is not 
permitted, even if the suitor to whose proposal the woman 
has consented is an immoral person. This is based simply on 
the hao'i? h which have already been mentioned which indicate 
the prohibition of a proposal by a second suitor (20). 
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The position of the Egyptian and Moroccan Ahwäl 
ShakhsTyyah with regard to khitbah. 

Legal views on the nature of khitbah vary (21). It may be; 
considered to be: 
a. a form of contract which binds the parties to effecting a 
certain result, this being the contract of marriage. In this 
case the simple breach of the - mutual promise would be 

grounds for redress against the party concerned on the basis 

of contractual responsibility, unless it could be established 
that some fault had been committed by the other party which 
had prompted this withdrawal, or that there was some legal 

premise on which it was based. 
b. a contract which nevertheless either of the two parties 
have a right to dissolve on legitimate grounds, providing that 
it is not considered that they are abusing this right and that 
they are responsible in case of any harm which may be caused 
as a consequence. 
c. an agreement which does not bind the parties either from 
the contractual aspect or from the point of view of common 
liability, in other words, even if the breach is due to some 
fault by the person. 
d. a promise which is not legally binding and which entails no 
contractual responsibility unless its breach is combined with 
some wrong on the part of the person breaking the promise 
which causes harm to the other party. He may be called to 
account for this on the basis that he has committed some act 
of harm towards the other person which calls for 

compensation. With regard to hibät or gifts exchanged 
between parties engaged to be married, where, upon breach 

of khitbah, there is a demand for return of such hlbät there 
are two possible ways; the first is by agreement between the 
two parties, and the second by a gädi's ruling for their return. 

" It is quite reasonable that the jurists should make this 

condition with regard to return of hibät, if they are intact, 
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as the giving of h, bah is in effect a contract of transfer of 
ownership which is concluded when possession is taken of the 
hibah itself. This "contract" confirms the right of the 

recipient with regard to the hibah which remains his unless 
it is taken from him by consent or by a legal ruling. The 

removal of something from the possession of its owner in this 
way is a subject of disagreement amongst the jurists in. that 
where no legal ruling is made and no agreement reached 
between the two parties then the right of the recipient 
remains and he is entitled to do with it as he pleases. He may 
for example dispose of it by, sale. Such actions will be valid 
even after the matter is taken to a court, providing it is 
before judgement is made. It does not follow that that there 
is any guarantee for the donor if the recipient refuses to give 
up the hibah before a ruling is made, or if it is disposed of by 
the recipient or damaged or destroyed whilst in his 
possession. The donor has the right only to ask for the return 
of the hibah itself if it is intact, or of its value if it is not. 

The position of the Egyptian Ahwäl Shakhsiyyah. 

According to the Egyptian Qänün Ahwäl Shakhfiyyah (22), 

khitbah is not considered to be a contract to which the 
parties are held by any binding obligation. It is at -most a 
promise to make a contract and has no force in law. Both 

parties are entitled to withdraw from this promise. We may 
ask however about the situation where a khitbah continues 
for some time, after which one of the parties withdraws, 
whether on justifiable grounds or not; does the law provide 
any form of redress through the courts in such cases? The 
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following are rulings on some cases brought before the 
Egyptian courts. 

a. Which of the parties has the right to withdraw from 
khitbah? 
Judgement was made by the Mahkhamat al-Nagd that khitbah 
is merely a preface to the contract of marriage, being a 
promise of marriage which does not, however, bind either of 
the parties. Either party may withdraw at any time, 
particularly in view of the fact that both parties must have 
absolute freedom in making the contract and because of the 
importance of marriage in social terms. The prospect of being 
obliged to pay compensation for breach of khitbah conflicts 
with the notion of freedom to marry. If however promise and 
withdrawal of promise, bearing in mind that they are merely 
that, are accompanied by actions which are not directly 
connected, and if these actions then entail some moral or 
material harm to one of the parties, this would call for some 
right of redress for the affected party. This is on the grounds 
that the actions are in themselves, regardless of the breach 
of khitbah, actions harmful to one of the parties. (23) 

b. Ruling was made by the Mahkamat al"Nagd that the 
conditions of common liability must be fulfilled for damages 
to be awarded on the grounds of breach of khitbah. The breach 
must be accompanied by some unconnected wrongful action on 
the part of one of the parties which causes some moral or 
material harm to the other party. It appears from the ruling 
in this case that the present Appellee had brought a suit for 
compensation on the grounds that the present Appellant had 
terminated their khitbah for no other reason than his designs 

on the property of the father of his fiancee, who refused to 
give his daughter her allotted share during his lifetime. The 
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court considered this to be a reckless breach of khitbah for 
which there was no justification and ordered compensation 
for the Appellee. In the appeal it was found that the reason 
for the withdrawal was connected to the withdrawal itself 

with no unrelated harmful factor and the initial ruling was 
therefore wrong in ruling for compensation. (24). 

The position of the Moroccan Mudawwanah. 
The Moroccan Mudawwanah regulates this subject in the 
second and third sections of al-Kitäb al-Awwal. These state 
that khifbah is merely a promise of marriage, and give both 

parties the right to withdraw from it. The man may reclaim 
any hibat which he has given to his fiancee providing that it is 

not he who has terminated the khitbah . 
(26) 
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Chapter Two 

Conditions for the 
Contract 

Establishment of the 
of Marriage 

The form of the contract and the wording by 
which it may be concluded 

The main feature of the form is the mutually understood 
expressions of intention by the two parties. In view of this, 
the form comprises two main parts which are Tjäb (proposal) 
and qubül (acceptance). Tjäb is the initial expression of 
intention by one of the parties indicating desire to establish 
a contract. Qubu1 is the - expression of the other party 
indicating his or her agreement to the ijäb . The person 
making the ijäb is called müji-b (the one who proposes) , 
whilst the one making the qubul is called gäbil (the one who 
accepts). Tjab may originate from either the man or the 
woman (or her representative), and the word itself indicates 
the undertaking of obligation. In response to this qubül then 
indicates consent to this obligation upon both parties. 

It is important that the expressions used should be definite in 
the meaning which they indicate, that is, they must indicate 

clearly the desire to marry. The expressions may be strictly 
literal, thus meaning marriage, or they may be in the form of 
a metaphor supported by the context such that the wording 
becomes clearly an expression of this desire. By an 
expression in strictly literal terms we mean one which 
contains one of two words, nik5 i or zawaj, both of which 
mean marriage, or their derivatives. 
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Al-Shäfi `i is of the opinion that it is not permitted to 
conclude the contract without one of these literal expressions 
on the basis that they show clearly the meaning of this 
important contract. They are the recognised terms which 
indicate marriage as a legal contract . 

The llanafrs have a 
broader range of expressions by which marriage may be 
contracted . According to them, it may be contracted by any 
words indicating the granting of possession with immediate 

effect without payment, such as the words hibah or mahr , 
both of which indicate a gift, providing the context shows 
that the real intention is marriage. They support this opinion 
with Sürah 33, verse 5 (al-A(izäb). The same applies to those 
indicating the granting of possession with immediate effect 
in return for payment, such as words meaning selling. To 
summarise the words may take four main forms : 1. Literal 
expressions meaning marriage; the jurists agree that it is 

permitted to to conclude a marriage by use of these. 
2. Expressions indicating the granting of possession without 
payment such as the expression hibah ; AbO Hanifah and Malik 

permit the expression mahr. 3. Expressions indicating the 
granting of possession immediately, by payment, providing 
the meaning of marriage is indicated. The Uanaff and MART 
jurists disagree on this point. Those who do see it as 
permissible hold that what is required is something in the 
wording which indicates taking possession, this being 

essential for the physical union to be permissible, combined 
with something which indicates the real meaning of marriage. 
4. Expressions indicating the granting of "usufructory" rights 
with immediate effect. (1) 

The marriage contract is essentially a verbal contract and as 
such is concluded in the immediately understood spoken 
language of the parties AI-Shäfi4 r is of the opinion that the 
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marriage contract may not be concluded in a language other 
than Arabic if the parties understand Arabic and are capable 
of using it as marriage is encompassed by Islam and Arabic is 
the language of the Qur'än. He compares this with the prayer 
of someone who is not proficient in Arabic which is not valid 
unless it is pronounced in correct Arabic (2). The majority of 
the jurists are of the opinion that it is permissible for the 
contract to be concluded without the Arabic language because 

speaking in other languages is not forbidden (3) 
. 

The parties 
may prefer to speak in such important matters in a language 

other than Arabic if it is their mother tongue, for example 
Urdu which is the first language of many Indian Muslims. The 
jurists stipulate that the language in which the contract is 

concluded should be understood by the parties and by the 
witnesses and that the wording should be a clear and definite 
indication of the establishment of a contract of marriage. The 

reason for permitting this is that the terms in the contract 
are only an outward expression of real mutual consent 
between the parties. What is required legally is the 

expression of this intention in any language providing that it 
is a genuine expression of mutual consent. Ibn Taymiyyah is 

of the opinion that if a contract is concluded in a language 

which is understood by both parties and by the witnesses 
then this contract is valid as it is based on genuine consent 
between the parties and complete understanding between all 
concerned (4). 

The contracting of a marriage in a language other than Arabic 
is however considered makrüh (reprehensible) for persons 
brought up to speak Arabic and educated in the language. 

If one of the parties is mute then opinion varies depending on 
whether or not the person is literate. If he is not then the 
jurists agree that the contract is permissible by means of 
signs or gestures which convey the meaning of marriage -as 
signs are the simplest method of communication available. If, 
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however, the person is capable of writing the Hanafis 
indicate two possible opinions ; one is that the contract is 
not valid by means of signs as writing is a clearer form of 
communication than gesture and one who is capable of writing 
should not make do with an inferior medium. There is an 
opinion however that in view of the fact that the principle of 
the contract is that it should be verbal, then where a person 
is not capable of speech there are no grounds for preference 
between the other forms of communication (5). 

Conditions with regard to, the form of the contract. 

A condition of the form of the contract is that the hab and 
qubul should be in agreement, that is , they should 
correspond in all aspects. If there is some discrepancy in the 
essence of the contract between these two expressions then 
no contract can be concluded in this form. This is an 
improbable occurrence in reality, except that there may be 
differences in matters of detail in some of the contractual 
conditions such as the mahr specified (however important this 
may be it is not part of the essence of the contract). 
Moreover, 7jäb and qubül should coincide, that is, they 
should take place at a single session or meeting with no 
significant interruption. If for example the father meets with 
the prospective husband and says to him : "I marry my 
daughter [name] to you with a mahr of [amount] ", then for the 
contract to be concluded it is necessary for the reply to be 
forthcoming at the same session in a form such as : "I have 

accepted you daughter [name] in marriage at the ma hr 
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specified". A short interruption for some unforeseen reason 
is not seen as terminating the meeting for the contract which 
may be concluded in these circumstances providing there is 
not forthcoming from either of the parties anything which 
might indicate rejection of the contract. Where such 
interruption occurs and it is necessary to make a distinction 
between that which constitutes ' an objection to the ? jäb and 
therefore cancels it, and that which does not then guidance 
must be sought from tirf (custom). Furthermore, the ijäb 
must remain valid at the time of acceptance. If for example 
the father withdraws his ijäb before the qubül is 
forthcoming then no contract can be concluded by these 
expressions. (6) 

The contract may - occasionally be concluded by a single 
expression. The marriage contract is distinguished from other 
contracts in that one person may have the authority to 
conclude it where this person has the authority to act on 
behalf of both parties. Al-Shäfi`i is of the opinion that the 

contract may not be concluded by a single person as different 
but complementary consequences affect the two parties and it 
is incongruous that one person should be answerable for both 

parties. On this subject we find a hadith of the Prophet: 
"Any marriage not attended by four persons is fornication; the 

groom, the wall and two upright witnesses. " Exception is 

made for the one case where the contract could be concluded 
by a single expression, that is, where a grandfather marries 
one of his grandchildren to another, for example if he marries 
the daughter of a deceased son to the son of another deceased 

son. The lianafts and particularly Abü Hanifah and his 

adherents are of the opinion that the contract of marriage 
should be excluded from the principle stated in the above 
hadith and that a single individual may take over the whole 
process with a single expression ., The llanbalis agree with 
this on the basis of a hadith that rAbd Allah ibn 'Awf said to 
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UmmUdkim bint Qärk : "Do you give me the authority to act on 
your behalf. " She replied: "Yes" and he then said: "I marry 
you". Moreover, it is related on the authority of `Ugbah ibn 

`Amir that the Prophet said to a man: "Do you consent that I 
marry you to so and so? ", he replied: "Yes". The Prophet then 
said to the woman concerned : "Do you agree that I marry you 
to so and so ?" She replied : "Yes" , and so they were married. 
In the first of these cases the marriage was concluded by a 
person taking two functions, action on his own behalf and 
proxy to act on behalf of the woman. In the second instance, 
the marriage was concluded by a single expression of the 
Prophet acting as proxy for both parties. 
The validity of such cases is dependent on the legal status of 
the person making the contract which gives him the authority 
to take over the contract in this way. Abü Hanifah specifies 
for the validity of the contract that the person making the 
contract should have the legal authority to do so, whether 
this be a unified authority consisting of wiläyah over both of 
them or proxy to act on behalf of both, or whether it is a 
different form of authority with regard to the two parties, 
such as personal authority to act on his own behalf on one side 
and wiläyah on the other, or wiläyah of one party and proxy 
for the other. A man may marry his minor son to the daughter 

of his deceased brother if she is under his wiläyah . He may 
marry a man and woman who have both given him their proxy 
to marry them. He may marry himself to his cousin who is 

under his wiläyah, or to a woman who has given him her proxy 
for marriage, or he may marry his daughter to a man who has 

given him his proxy. Beyond these instances there is some 
difference of opinion amongst the Hanafis in the instance 

where the one acting does not have the authority with regard 
to the two parties, or where he has authority but the 

marriage is unsolicited. Abi) Yüsuf considers the latter case 
is valid but mawqüf (suspended) with regard to the party who 
has not requested the marriage. Abü Hanifah and Muhammad 
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are however of the opinion that that it is not valid, the 
distinction being that where he has a legal capacity, the 
agent actually takes the place of the party concerned and 
speaks on his behalf, thus where he does not his actions are 
invalid. (7) 

The first of the specific conditions is that it should be 
indicated in the form of the contract that it is to be 
immediately effective, that is, the consequences should 
come into effect immediately rather than being deferred or 
suspended upon some condition. In certain circumstances a 
marriage suspended upon a condition may be valid, for 

example the man may say to the woman: "Marry yourself to 
me", and she may reply: "I marry myself to you providing my 
father agrees". The validity of this contract will depend on 
the fulfilment of the factor upon which the suspension is 
based at the time of the suspension. If the factor is 
unfulfillable then the contract is not concluded. If, however, 
it is fulfilled immediately, for example where the man says 
to the woman: "If your father agrees to your marriage then I 
marry you", if she then accepts, and if her father is present 
and agrees, then the contract is valid. The suspension is 
merely formal and in reality the contract is immediately 

effective as the condition is fulfilled at the time. In the case 
of deferred marriage, however, where the müjib defers the 
contract to some time in the future, for example if the man 
says: "Marry yourself to me at the beginning of next year", 
and the woman accepts, then the contract is not concluded at 
this time or at the future date as it is intended that it should 
give an immediate right to physical union. Deferred marriage 
is not valid, therefore, as its consequences do not come into 
immediate effect . 

It is in effect only a promise of marriage, 
not an actual marriage, and as we have already noted with 
regard to khitbah this is not considered binding. 
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The second of the specific conditions of the form of the 
contract is that it should indicate that the marriage is 
intended to be permanent. This is required in view of the fact 
that the objects of the contract are to make cohabitation 
lawful on a stable basis, to establish a family and to produce 
and raise children. The jurists have, therefore, ruled certain 
kinds of contract invalid due to their contradiction with the 
principle of permanence. These include mut`ah and mu'agqat 
marriage (8). The jurists have given considerable attention to 
these two forms of temporary marriage. The Str iah take as 
evidence for the permitting of mut'ah marriage the expression 
istimtä`, which appears in Sürah 4, verse 24 (al-Nisä' ) (9) 

. 
They define it to mean in law only a temporary contract, 
although its basic literal meaning is enjoyment or benefit. It 
is not unusual for a word to have a literal meaning and a 
customary legal meaning which is taken to be the "real" 
meaning. They adduce from the same verse that it is 
permitted to take possession of women by means of money, 
whether it be by permanent or temporary contracts. This is in 
addition to their saying that there is a discrepancy in the 
Prophet forbidding mut`-ah after originally permitting it, 
there being nothing in the Qur'än to support the forbidding of 
mut'ah . 

The majority of the jurists are agreed that at the time of the 
foundation of Islam mut `ah was permitted and that it was 
permitted and forbidden alternately, until eventually it was 
forbidden permanently as the majority of the Companions and 
of the succeeding generation were of the opinion that it was 
not valid. There is considerable evidence to support this view. 
The dependence of the ShT ̀ah on Sürah 4, verse 24 (al-Nis,! ' ), 
for example, relies on the literal surface meaning and ignores 

what appears in the same sürah where it is indicated that 
marriage is permitted to women, other than those forbidden, 
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as pure and decent wives, in charity not in lust, and 
inasmuch as a man benefits from them so he should pay them 
the mahr which is rightfully theirs. The sense of chastity 
and purity is confirmed in the same Surah, verse 25, which 
states that for those who are not able to marry free women 
due to straitened means, there is no fault in marrying a slave 
in a genuine legal marriage( O). Further support for chaste 
marriage is found in Surah 23, verses 4,5 (al-Mu'minün) 0 1). 

The evidence for the legitimacy of mutcah which is taken 
from the Sunnah is inappropriate in that it relies on a 
permission given as a matter of legal expediency in extreme 
circumstances on certain expeditions ; Ibn Mas` Gd relates : 
"We used to go on campaign with the Prophet without our 
wives and we asked him: 'Shall we not castrate ourselves ?' 
The Prophet forbade this and permitted us to seek 
gratification ;a man would marry a woman by [providing her 
with ] clothes for a certain period"(12) . This was before 
the revelation of the above verses from Sürah 23. Further 
confirmation may be found in Sürah 24 , verse 33, (al-Nür) 
(13) 

. There is moreover an ijmä` that mut'ah is forbidden 
the earlier permission having been abrogated. This is agreed 
to also by Abi Ja`far Muhammad al-Bagir and Abü `Abd Allah 
al-ýddiq, two of the imäms of the Shi`ah(14). 
Some of the jurists, including the Hanafrs, have attempted to 
distinguish between mut`ah and mu'aqqat marriage on the 
basis that the latter is established in the usual form of the 
marriage contract with the simple addition of something to 
indicate that it is temporary. The majority of the jurists, 
however, are agreed that temporary marriage is invalid as it 
is a kind of mut 'ah , or at least it is the same in effect. 
Moreover the addition to the form of the contract of anything 
which indicates that it is to be temporary makes the contract 
immediately invalid as this contradicts the fundamental 

principle of the permanence of the contract. 
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There is some dispute amongst the jurists in the case where 
the expressions which comprise the form of the contract do 
not represent the true wishes of the contracting parties. 
The jurists are divided between two main opinions on this 
subject. The Shäfi`is are of the opinion that it is the 
apparant intention as expressed by the parties which should 
be accepted in general, whilst the majority of the jurists are 
of the view that on the whole it should be the true intention. 
This subject may however be divided in turn into four main 
branches on which the rulings differ. 
The first of these is the situation where the expression 
cannot be taken to represent any true intention. Examples of 
this are the case of a minor who has not reached the age of 
rationality, an insane person, and an unconscious person . The 

words of these individuals cannot be taken to establish any 
obligation on the grounds of the lack of rationality in real 
terms in the case of the insane person, and in legal terms in 
the case of the minor as in the case of the unconscious 
person. On this issue evidence is taken from a report that the 
Prophet said: "Ruling should be held over with regard to three 
categories of person, the sleeper until he awakes, the insane 

person until he regains lucidity, and the minor until he 

reaches maturity" (15). On the basis of this the jurists 
derive rulings with regard to a contract made by an 
intoxicated person, by a person who makes an error, and by 

one who forgets( 6). There are two main views with regard 
to this. The first is that the intoxicated person is not aware 
of what he is saying and his intention whilst he is intoxicated 
is non-existent. According to Ahmad ibn Hanbal his words do 

not establish commitment. His intoxication provides the 

contextual evidence for this. The same applies to all 
contracts, including sale, and the validity of divorce. He 
does, however, remain obliged to fulfil the takälif or 
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religious observations and is considered blameworthy if he 
neglects the perform lnce of these (17) 

. The second view, 
held by the majority of the jurists , is that the intoxicated 
person should be excepted from this ruling and that his words 
should be taken to establish obligation in all contracts and 
undertakings, as a form of rebuke to him. 

Some of the jurists make a distinction with regard to 
unlawful intoxication in that the individual inflicts it upon 
himself by choice knowing of its results and they therefore 
bind him by his word in all his actions. He remains then 
obliged to fulfil all takälif , in that he is essentially rational 
and has affected his own reason by an unlawful action 
In the case of someone whose rationality is affected by some 
intoxicating substance which is not unlawful, such as an 
anaesthetic, he cannot be bound by the consequences of 
words uttered whilst he is unconscious as he has no true 
intention and the circumstances provide him with a valid 
excuse. 

A further case is where the individual makes an some error or 
forgets and utters an expression undertaking obligation. Ibn 
I; lazm, al-Shäfi`r, Abmad and-the Mälikis are of the opinion 
that it is not binding with regard to divorce as there was no 
true wish or intention(18). Providing that the circumstances 
support , this then the intention and consent are considered 
non-existent on the basis of Sürah 33 verse 21 (al-Alizäb) 
(19). Further evidence is derived from the words of the 

Prophet: "May my nation have error, forgetfulness and all 
that is against its will removed from it ". The implication 

of this is that they look to the true intention. The l anafis 
however look to the apparent intention except where there is 

strong contextual evidence indicating the real intention. 
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The second type of situation is where the expression is 

uttered in circumstances where there is no intention to 
establish a contract. Examples 

, of this are the case where a 
person is prompted by another to utter an expression which 
he does not understand, the implication of which may be a 
proposal of marriage, which the other person accepts. This 

can have no consequences and no contract is concluded by it. 
There is however a group of Hanafi jurists who say that this 
is valid in the case of divorce, manumission, of a slave and 
marriage. They take as evidence for this a hadlh of the 
Prophet : "There are three cases which must be taken 
seriously whether they are made seriously, or in jest 
marriage, divorce and manumission . "(20) 

The third type of situation is where the intention to establish 
a contract is expressed but there is no genuine desire for this 
in reality. Examples of this are the expression of someone 
who is making fun or pretending (21) 

. If the expression is 

uttered but the person is merely jesting and there is 

circumstantial evidence for this, then the Hanafis, the 
majority of the jurists, and the Mälikis and IIanbalis are of 
the opinion that such expressions cannot be a basis for legal 
consequences with the exception of the three cases cited in 
thehadith above. They hold that the expression is void in the 
cases which are not excepted, because there was some 
indication between the parties that there was no real 
intention. (22) In such a situation intention is non-existent. 

AI-Shäfi` i supports acceptance of the apparent intention in 

all contracts and bases the legal rulings upon them simply on 
their form and the fulfilling of the arkän and shurüt 
without looking at the true intention provided there are no 
expressions giving a clear indication that there is no desire 
to effect the contract. It is assumed that the two really mean 
the expressions which they utter and they are capable of free 
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choice. The only exception to this is where one person utters 
the expression in error. 
The case may occur where a mahr higher than the true mahr 
is announced for reasons of prestige. If for example the 
parties marry for a mahr of ten pounds and make it known at 
their wedding that the mahn is one hundred pounds, then 
according to al-Shäfi`r the ruling as to payment should be the 
stated amount with no reference to the amount secretly 
agreed upon. The majority of the jurists, however, bind the 
parties to the amount which was actually intended with no 
reference to the boasted amount. This is similar to the 
instance where a sale takes place but the price made publicly 
known is not that agreed on by the contracting' parties. A 
house may be sold, for example, for one thousand pounds and 
the contracting parties may conspire to say that the price was 
different to this. They may for example wish to say that it 
was higher than it was in reality, * for example one thousand 
five hundred pounds, in order to avoid the haggal-shuf`ah , the 
neighbour's right of first refusal to buy a neighbouring 
property providing he can pay the asking price. If the parties 
dispute thereafter about the sale price, al-Shäfi` i is of the 
opinion that they should be bound by the price stated publicly, 
whilst the rest of the jurists are of the view that if there is 

supporting evidence they should be bound by the real price. 
(23) 

A second category under this heading is the contract produced 
by coercion, that is, the case where a person uttering an 
expression of intention is pressurised to do so in order to 
avoid some harm threatened by another. A condition for this 
is that the person making the threat should be capable of 
fulfilling it. The jurists are in agreement that a contract 
made by coercion cannot have any consequences, the only 
exception being that the Hanafrs are of the opinion that the 

contract may be concluded in this way, but it is then 
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suspended upon the freely given consent of the contracting 
parties in circumstances where the coercion has ceased. 

The fourth type of situation is the case where the intention of 
the contract is to achieve some aim which cannot be achieved 
by any other means. In this case, the parties express the 
intention to establish- the contract seriously and without 
coercion, using the types of phrase which essentially convey 
this meaning, and desiring it to be effected in order that 
some other ruling may be effected where this is the only 
means to this end. They desire the reality of the contract, but 
not for its own sake. An example of this kind of situation is 
zawäj al-tahlil (24). 

From the above we may conclude that the jurists are divided 
on the subject of the apparent and the true intention and the 
expressions which convey these into two main groups. The 
Shäfi` rs are of the view that it is the apparent or ostensible 
intention which should be taken into consideration. In the 
case of a person making an error, this person does not intend 

what he says in his expressions and they are, therefore, of no 
effect whatsoever. Some of the Hanafis tend to support 
this and take as evidence for this the principle in fiqh that 
the rulings on all worldly actions depend on apparent intention 
because in matters which are concealed only God knows the 
truth . Thus where contracts are concerned rulings must be 
made according to the people who make them and their 
expressed intentions. If the conditions of the contract are 
met then it is valid and there is no necessity to investigate 
this further. 
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The Position of the Egyptian and Moroccan Ahwäl 
Shakhsiyyah with regard to the form of the contract 

If we compare the conditions stipulated by the jurists with 
the ALiwäl Shakhsiyyah in Egypt and Morocco, we find firstly 
that the Egyptian law takes its general principles from the 
Hanafis. The spoken expression is the basis for the formation 

of the contract and where this is impossible writing may 
take its place. Where a contracting party is capable of neither 
of these then he may use signs or gestures which are clearly 
understood. This may be deduced from Article 280 of Draft 
Ordinance 78 of 1931 (25) which states that rulings are made 
on the basis of what is contained in this Ordinance and in 

areas not specified by the law applicable in the shari -ah 
courts , the most appropriate opinions of the Hanafis, 
according to specific principles. Suspended, deferred and mut 
ah marriage take the same ruling, that is that the most 
appropriate opinion of the Hanafi madhhab should be applied. 

The Moroccan Mudawwanah says that the' marriage contract is 

concluded by ijäb from one of the parties and qubül by the 

other by means of expressions indicating marriage either 
literally or according to custom. Paragraph 2 indicates that 
the ijäb and qubül are valid in the case of those incapable of 
pronouncing them, either by writing, or if this is not 
possible, by means of gestures understood to mean 
marriage(26). 
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Whilst the Egyptian and Moroccan Ahwäl Shakhgryyah are 
essentially in agreement with regard to the subject, it may 
be noted that they differ from the point of view of form, in 
that the Mudawwanah gives clear rulings on this whilst the 
Egyptian law provides for reference to the most appropriate 
view of Abü Hanifah. 

Conditions with regard to the subject of the contract 

It must be established first of all that the parties to the 
contract are a man and a woman, free of impediments . There 
are then certain conditions with regard to each of these. 
With regard to the woman it is required that she should not be 
prohibited to the man, that is, she should not be amongst the 
muharramät min al-nisä' (women who are forbidden in 

marriage). 

A woman may be forbidden in marriage either permanently, 
for instance in the case of a mother, daughter, or sister, or 
temporarily, for example the wife of another man or a pagan 
woman whilst their circumstances continue. In both cases the 
prohibition is absolute and a contract made with one of these 

women is void as the woman is basically ineligible for 

marriage. 

Muharramät min al-nisä' `alä sifat al-ta'bid. 
Women permanently forbidden whom a man is never permitted 
to marry are those to whom some factor applies which cannot 
be changed, such as the relationship beween parent and child 
or brother and sister. There are various factors which 
preclude marriage. The first of these is nasab or blood 

relationship. 
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The basic evidence for prohibition of marriage muharramät bi 
sabab al-nasab is found in Sürah 4, verse 23 (al-Nisä). (27) 
The reasoning for the prohibition of marriage to these women 
is that marriage between such relatives would corrupt the 
honourable relationships already existing between them. 
These relatives enjoy paternal or maternal love, filial 

reverence or brotherly companionship which stem from the 
sharing of blood. Marriage between these would then corrupt 
these relationships as they would contradict each other. A 
second factor is that marriage between close relatives may 
result in defective offspring. The Companions of the Prophet 
noted this. `Umar ibn al-Khaltäb said to the clan of ýä'ib 
whom he saw marrying amongst themselves: "You have 

weakened yourselves; go and marry foreigners! " 

The verse above specifies the relationships which preclude 
marriage which may be summarised as follows : (28) 

a. Women from whom the man is descended, to whatever 
degree removed. Thus it is forbidden for a man to marry his 
mother or either his paternal or maternal grandmothers. 
b. Women descended from the man, to whatever degree 
removed. Thus it is forbidden for a man to marry his 
daughters or the daughters of either his sons or his daughters. 

c. Women descended from the parents of the man, to 
whatever degree removed, that is his sisters or the 
daughters of either his brothers or his sisters all of whom are 
mentioned specifically in the verse. 
d. Women descended from the maternal or paternal 
grandparents of the man in the first generation, that is his 

`ammät (paternal aunts) and his khalät (maternal aunts). 
Women in the succeeding generation, that is , the cousins of 
the man, are not forbidden -however and this permission is 
indicated clearly in Sürah 33, verse 50 (al-Ahzäb ) (29) 

. 
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There is some disagreement about whether or not an 
illegitimate daughter is forbidden to the father. The Shäfi`is 

are of the opinion that if a man commits adultery with a 
woman and this results in the birth of a daughter she is not 
forbidden to him as she is not related to him legally (30). She 
is not entitled to inherit from him, nor is he obliged to pay 
maintenance for her, thus her status with regard to him is 
the same as any other woman who is not related to him. The 

majority of the jurists, including the Hanafis, llanbalrs and 
Mälil«s are however of the opinion that she is forbidden to 
him on the grounds that whatever her legal status is, this 
does not change the fact that she is a female created from his 
seed and is in reality as much his daughter as is one born 

within lawful marriage (31). This is the more acceptable 
opinion; in circumstances such as this the principle is applied 
that where there is uncertainty as to whether something is 
permitted or prohibited it should be prohibited as a 
precaution(32). 

The second factor which precludes marriage is mufäharah , 
that is, relationship by marriage. There are two categories 
musäharah which preclude marriage. The first of these is 
temporary and an example is that it is not permitted for a man 
to marry the sister of a woman to whom he is already married 
so long as he remains married to her. The second is a 
permanent prohibition which applies to certain relatives of 
both the husband and the wife and this does not alter even if 
the first marriage is dissolved. 

Evidence for the prohibition of marriage on the grounds of 
musäharah may be found in Sürah 4, verse 22(33) , and verse 
23(34). These verses define women with whom marriage is 
forbidden and again these fall into four main categories as 
follows. (35) 
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a. Women from whom the wife is descended to whetever 
degree removed. This means the mother of the wife and her 
grandmothers both maternal and paternal -and all preceding 
generations. It may be noted that this prohibition applies 
even if only the contract has been concluded and 
consummation has not taken place. 

b. -The offspring of the wife, to whatever degree removed. 
This comprises the daughters of the wife and the daughters of 
her daughters and of her sons and so--on however far 
descended. A condition of this prohibition is that the 
marriage to the mother has been consummated; this is based 
on SDrah 4, verse 23, which specifies this. 
The jurists are agreed that the stepdaughter is forbidden to 
her mother's husband if he has consummated the marriage to 
the mother, even if she is not under his care, they differ, 
however, on what strictly is meant by consummation. They 
also disagree as to whether adulterous intercourse also 
causes prohibition. 
With regard to the ruling on "consummation" which is the 
cause of prohibition, it is reported that Ibn `Abbas said: 
"Consummation means intercourse". Malik, al-Thawri, Abu 
Hanifah, al-Wazä` i and al-Layth are agreed however that if 
he even touches his wife with lust, her mother and her 
daughter are forbidden to him and she is forbidden to his 
father and his son(36). 
As to whether or not adulterous intercourse causes 
prohibition in the same way -as relationship by marriage, 
there is no clear ruling to be found on this subject in the 
verses mentioned above. The mother of a woman with whom a 
man has committed adultery is not the "mother of his wife", 
and her daughters are not his "stepdaughters". Al-Shäfii 

says there is no prohibition, the reason being that he 
distinguishes between lawful and unlawful intercourse. 
Musäharah is something lawful and it is not possible to apply 
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the ruling on something which is lawful to a situation which 
resembles it in some aspects but which is obviously unlawful. 
Abd al-Mälik al-Mäjishün is also of the opinion that there is 
no prohibition, and this would appear to be the most 
appropriate view, on the grounds of St rah 25, verse 54 (al- 
Furgän ) which places great emphasis on lawful relationship. 
Further support for this opinion may be found in ahadith 
related by `A' ishah : The Prophet was asked about a man who 
committed adultery with a woman and then wanted to marry 
her daughter. The Prophet said: "That which is unlawful (that 
is the adultery) does not make a lawful thing (the desired 
marriage) unlawful, only marriage makes it unlawful". (37) 

A second view states however that prohibition may be caused, 
and those who hold this opinion justify it by saying that the 
above hadith was not actually spoken by the Prophet himself 
but is attributable to Ibn `Abbäs, who is known to have been 

against establishing prohibition on the grounds of adulterous 
relationships. (38) Ahmäd Ibn Oanbal says that this is a view 
held by the gädis of Iraq and on the basis of this disagreement 

about its attribution it cannot be taken as evidence(39). 
There is a Kadith that the Prophet said : "God does not look at 
a man who 'lifts the veil' of a woman and her daughter". 
The Hanafis hold that adulterous intercourse does cause 
prohibition and state as evidence for this that intercourse 
has no legal consequences simply on the basis of its being 
lawful or unlawful. A man may have intercourse with his wife 
at a time when it is forbidden for him to do so, such as if he 
is fasting or she is menstruating. This would establish 
prohibition of a woman who is prohibited by musäharah where 
consummation is a condition. If a man who does this then 
separates from his wife it is agreed that he is still forbidden 
to marry any of her offspring and we may conclude from this 
that what causes the prohibition is intercourse itself 

regardless of whether it is lawful or unlawful. Referring back 
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to SOrah 4, verse 21 the description of something as 
monstrous and abominable suggests that it is the intercourse 
which is meant, and not the contract. Lawful consummation 
prohibits marriage to the daughter on the grounds that there 
would be a kind of link between the mother and the daughter 
and the husband will associate relations with one of them 
with relations with the other. This would also arise in the 
case of unlawful intercourse(40). 

c. The wives of the men from whom the man is descended. 
This comprises the wives of his father and of his 

grandfathers. His mother is specified as a woman with whom 
marriage is forbidden, and the wife of his father is in a 
comparable relationship to him . 

It appears that before Islam 
the Arabs did not consider the wife of the father to be 
forbidden and that in order to rectify this Sürah 4, verse 22 
was revealed. This verse precedes the detailed list of 
muharramät min al-nisä' and applies to the wife of a man's 
father and the wives of his grandfathers to whatever degree 

removed as the expression "abä'ukum" comprises 
grandfathers. This is confirmed by fjmä' (41). 

d. The wives of the offspring of the man to whatever degree 
descended. This comprises the wives of his sons, of his sons' 
sons and of his daughters' sons and so on(42). The wife of a 
son is in a relationship to the man comparable to his daughter 

and is therefore forbidden to him. This is indicated clearly in 
Siirah 4, verse 23 which specifies "The wives of your sons 
who are from your loins ", that is, the wives of natural sons 
(43). This applies equally to all the wives of the offspring of 
the man whether through the male or the female line. The 

expression "from your loins" excludes only adopted sons. The 

practice of adoption was prevalent amongst the Arabs before 
Islam and Sürah 33, verses 4 and 5 (al"Ahzäb ) were revealed 
in connection with this (44). We may note here that the wife 
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of a son by raclä ̀ah is also forbidden although he is not from 
his loins. 

The third factor which precludes marriage is ra¢ä `ah. The 
evidence for the prohibition of marriage on the grounds of 
raciä ̀ah is found in Sürah 4, verse 23(45). In addition to this 
there is an ijma` on this subject which relies on a hadfh of 
the Prophet: "That which is prohibited by nasab is also 
prohibited by radä ̀ ah "(46) . There are eight categories of 
women forbidden on the grounds of radä `ah and we shall 
examine these as follows(47). 

a. Women from whom the man is descended by radä`ah . Thus 
it is forbidden for a man to marry the foster mother who 
suckled him and his "foster grandmothers", to whatever 
degree removed and on whichever side, as is the case with 
the mother and grandmothers related by blood. 

b. Women descended from the man by raýra`ah . This comprises 
his daughters by rac1 ' ah , and his sons' or daughters' 
daughters by radä`ah, to whatever degree removed. 

c. Women descended from the parents of the man by raq ah . 
This comprises his sisters by raýra`ah and the daughters of his 

sisters and brothers by radä'ah , to whatever degree removed, 
and whether they be brothers and sisters by both parents or by 

either the mother or father alone. 

d. Women of the generation immediately descended from the 
grandparents, that is maternal and paternal aunts by racIä ah . 
It is however permitted to marry the daughters of maternal 
and paternal aunts and uncles by raclä ̀ ah as it would be if 
they were related by blood. 
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e. The mother of a man's wife and her grandmothers by radä'- 
ah, to whatever degree removed and whether or not the 
marriage to the wife has been consummated. 

f. The daughter of a man's wife by rand ̀ ah and the daughters 
of her children by radä`ah to whatever degree removed but on 
condition that the marriage to the mother has been 
consummated. 

g. The wife of the father by racfä ̀ ah and of the grandfather , 
whether or not the marriage to the stepmother has been 
consummated. 

h. The wife of a son by radä ̀ ah and-of a son's or daughter's 
son by 
radä`ah . 

There are certain blood relationships where no corresponding 
relationship is established by radä'ah and there is, therefore, 
no prohibition of marriage. These comprise the following 
(48) 

a. The sister of a son by raQla`ah . In this case there is no 
relationship established by suckling as there is no connection 
with her in contrast with the relationship between a father 

and the sister of his natural son as she will either be the 
man's natural daughter or the daughter of his wife with whom 
he has consummated marriage and will therefore be forbidden 
to him. 

b. The mother of a sister or brother by rafiä`ah . Here there is 
no relationship established by suckling and she is therefore 
not forbidden to the man, unlike the mother of a natural 
brother or sister who is either his own mother or a wife of 
his father with whom the father has consummated marriage. 
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c. The grandmother of a son or daughter by radä`ah . There is 
no prohibition here in contrast with the grandmother of a son 
or daughter related by blood as she will be either the man's 
own mother or grandmother, or the mother or grandmother of 
his wife. 

d. The sister of a brother by radä`ah . There is no prohibition 
in this case. 

We may note that in certain cases the sister of a brother 

related by blood may not be forbidden to him where there is no 
nasab between them. An example of how this may occur is 

where there are two brothers who are the sons of the same 
father but with different mothers, and one of them has a 
sister from his mother by a different father; in this case the 
sister will not be forbidden to the other brother. 
Alternatively there may be two brothers who are sons of the 
same mother but by different fathers. If one has a sister by 
his father from a different mother she will not be forbidden 
to the other brother. There is no relationship between the 
man and the sister of his brother in these two examples and 
therefore no grounds for prohibition of marriage. 

There are two points with regard to rad `ah which have 
caused some disagreement amongst the jurists. 

1. Mas'alat labn al-fahl . The question of the "milk of the 
stallion". (49) 

This is essentially the issue of the relationship between the 
milk and the man being a cause of prohibition. The jurists 
have established that this does cause prohibition(50). If a 
woman suckles a girl child with milk which she produces due 
to a pregnancy, then the girl is forbidden to the man who was 
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the cause of the pregnancy and to certain of his relatives, 
thus for example she is forbidden to ' his brother as she is 
considered to be his neice. The evidence confirming this 
prohibition" is as follows; Ibn `Abbäs was asked about the 
case where a man had two wives, one of whom suckled a girl 
and the other suckled a boy, whether it was permissible for 
the boy to marry the girl. He said "The sperm is the same, 
therefore there is a filial relationship between them because 
of this sperm". There is moreover the hadilh cited above 
"That which is prohibited by nasab- - is also prohibited by 
raäa`ah ". This includes the father and those connected to him 
such as his father and sons and confirms that those forbidden 
on grounds of rada`ah are in corresponding relationships to 
those forbidden by nasab . 

Some of the täbi`in disagree with this, amongst them Sa'Td 
ibn al-Musayyib, `Atä' ibn Yäs i r, al-Nukhä`i, and following 
them al-Shäfi`i in one of two opinions(51). They are of the 
opinion that the reason for prohibition with regard to the man 
does not stand. If a foster mother suckles a child his flesh 

and bones are formed from her milk and he may be considered 
like her child. As for the husband of the foster mother, 
although it is he who causes the pregnancy which produces the 
milk, there is no direct connection between him and the child 
and its flesh is not formed from him. A girl child will 
therefore not be forbidden to him. They stress also that the 
prohibition on the basis of radä `ah is intended to be from the 
side of the mother only and the man is not mentioned in the 
Qur'än, Sürah 4, verse 23. (52) 

2. The second point is whether or not the musäharah 
relationships which cause prohibition may be established by 

radä`ah as they are by nasab. Some of the Ilanafi jurists 
disagree on this and what we shall give here is the opinion of 
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the majority of the jurists. The predominant opinion is that 
musaharah is not established by radä `ah . Ibn al-Qayyim 
quotes in Zäd al-Ma` äd(53), from Ibn Taymiyyah, that this 
may be so. He mentions however that the evidence appearing 
for prohibition on the grounds of radä`ah, and the hadith 
which indicate this do not mention the musäha ra h 
relationship at all. The concepts which are involved. in nasab 
and which are the grounds for prohibition do not occur in the 
case of relationships by radä`ah , thus it is not possible to 
draw an analogy between prohibition between the two. While 
it is forbidden for a man to marry his mother, his daughters, 
his sister and his maternal and paternal aunts by radä`ah', it 
is not necessary that the mother of his wife by radä`ah should 
also be forbidden to him, as there is no nasab between the 
two , no musäharah, and no direct relationship by radä`ah . 

For radä`ah to result in prohibition it should take place 
during the first two years of infancy (54). This is the view 
of al-Sähibän Abü Yüsuf and Muhammad and Malik, al-ShSfi` T 

and Ahmad as the Qur'an sets a time limit when radä'ah ends 
and when the rulings connected to it should also therefore 
cease to apply. This is specified in Sürah 2, verse 233 (a/- 
Baqarah)(55), and in Sürah 36, verse 14 (Lugmän)(56) . 

There is nothing in the texts which are taken as evidence for 
prohibition on grounds of rada `ah to indicate that in order for 
prohibition to be established it should be a certain amount. 
The Mälikis, IlanafTs, and Abmad ibn Hanbal are of the opinion 
that whether the amount be large or small, it is only required 
that the milk reach the "jawf" (oesophagus) of the infant. 
Whilst there are a few Kadith where an amount is specified, 
there is some confusion with regard to them which 
undermines their reliability (57). Al-Shäfi`i and Abmad are 
however of the opinion that the amount of suckling which 
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causes prohibition is five separate feeds, on the basis of a 
hadith of `Ä' ishah : "It used to be ten but it was changed to 
five". This is because the grounds for prohibition are that the 
foster mother's milk is part of the nourishment of the child 
which goes to form his flesh and bones and in order to do so it 
must be a significant amount, that is, it should continue over 
a period of at least one day, the approximate number of feeds 
in a day being five. (58) 

Dr. Mu`awwad Sirhän is of the opinion that even if the reports 
on this issue are a subject of controversy, we see that the 
verse which establishes prohibition was revealed at a time 
when the Arabs used to have their children suckled in certain 
quarters and the child would mingle with--the people as if with 
relatives. If the child spent some time with the wet-nurse 
she would feel that he or she had become part of her family 
and her husband would have paternal feelings towards the 
child. A single suckling or a small number of feeds would not 
establish this . 

Certain conditions apply to radä `ah concerning the mixing of 
the milk with other substances and there are detailed rulings 
on this. The main elements are however that if it is mixed 
with food and cooked on a fire there is no prohibition as its 
nature is changed by the cooking. If it is mixed with another 
liquid, or water or medicine, then if the milk constitutes 
the larger quantity the prohibition applies but if it is the 
lesser part it does not apply as if the milk is denatured there 
is no prohibition. If it is mixed with the milk of another 
woman then according to al-Shaykhän the ruling applies to the 
one which constutes the larger quantity. According to 
Muhammad however the prohibition applies to both. Zafarsays 
that he basis this opinion on the fact that the two milks are 
from a single species and it is not that there is a majority 
from one species. The mixing of the milk of one species with 
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its like does not cause any change and the smaller quantity is 
not consumed by the larger (59) 

, 

For prohibition to be established it must be confirmed that 

radä`ah has taken place. Abü IIanifah recognises it to have 

occurred by acknowledgement or by witnessing, but it is not 
established by the witnessing of women alone. This is 
because it is not one of the matters which only women see as 
the husband of the foster mother and men who are within the 
degree of relationship to her which precludes marriage to her 

may see it and witness to it. The Shäfi`is are of the opinion 
that it is sufficient for radä `ah to be established that it 

should be witnessed by two women. The Mälikis go so far as 
to say that the witnessing of one woman is sufficient as radä= 
ah is a matter which men do not see as it is forbidden for 
them to look at the breast of a woman who is not closely 
related to them(60). 

There is a further category of women with whom-marriage is 
forbidden permanently. These are women divorced by the 
procedure of li`än who are then forbidden forever to the man 
who divorced them in this way. 
The basis for li`än is found in Sürah 24, verses 6-9 
(al-NÜr). The procedure is intended to provide a solution to 
the situation where a husband accuses his wife of adultery 
but is unable to produce the required number of witnesses as 
stipulated in the same sürah, verse 4 (61). In this way a 
marriage may be dissolved whilst at the same time the 
punishment for adultery is averted as the case is not proved 
and there is no punishment for slander of a virtuous -woman 
as would otherwise be the case. 
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Muharramät min al-nisi' Ialh sifat al-ta'git. 
This is the case where the prohibition depends on some factor 
which is not necessarily permanent. Examples of such factors 
are the right of another man over the woman, the prohibition 
of marriage to two women who are close relatives at the 
same time, the case where the husband has previously 
divorced the woman three times, or the fact that she does not 
belong to a din samäwi. 

In the case where another man has a right over the woman, 
that is, where she is the wife - of another man, it is 

unacceptable both legally and logically even to consider 
proposing to her. Here the grounds are those outlined with 
regard to khitbah 

.-A woman observing the `iddah 
, 

particularly following a revocable divorce is likewise 
forbidden on the grounds given above concerning the propriety 
of the khitbah and in order that there be no confusion with 
regard to paternity if the woman should happen to be pregnant 
by the former husband. This is indicated in Sürah 2, verses 
228 and 234 (al-Baqarah )(62). 

In the case of tarq bä'in bi-bayniTnah kubra, that is 
irrevocable divorce where the husband has divorced the wife 
three times, then she is prohibited to him unless she has 
meanwhile married another man, consummated the marriage, 
and been divorced or widowed and completed the `iddah 

. 
Following this the former husband may make a new contract 
with her. The evidence for this prohibition is to be found in 
Sarah 2, verse 229 (al-Baqarah ) and the Sunnah then 
confirms that this means a proper consummated marriage, 
not merely a formal contract. (63) 
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CA ishah says that a woman came to the Prophet and said: "I 
was married to Rifä'at al-Qarzi and I denied my divorce and 
married "Abd al-Rahmän ibn al-Zu"bayr, but it was just like the 
gift of a garment". The Prophet smiled and said "If you want 
to return to Rifä'at , then you must taste his sweetness and 
he must taste yours" . The implication of this is that her 
marriage to 'Abd al-Rahmän ibn al-Zubayr was unconsummated. 
The Prophet told her that in order for her to be able to return 
to her former husband after being divorced by Ibn al-Zubayr 
she must first consummate the second marriage. (64) 

The majority of the jurists agree that the second marriage 
should be consummated. 
There is some disagreement about the case where the parties 
to the second marriage have no intention to make a genuine 
marriage, but only to make the woman lawful to her former 
husband. This is known as zawäf al-taJl7 (65). 
It is forbidden for a man to be married to two women who are 
within the degree of relationship to each other which, if they 
were a man and a woman, would make it unlawful for them to 
marry each other. It is for example forbidden for a man to be 
married to two sisters at the same time, or a woman and her 
paternal or maternal aunt. Grounds for this prohibition are 
again found in Sürah 4, verse 23, (al-Nisä' ) (66) which 
specifies the prohibition of marrying two sisters at the same 
time, and further evidence is found in the hadiih. It is 

related that the Prophet said : "It is not permitted to take [in 
marriage] a woman and her paternal aunt or a woman and her 
maternal aunt together, " and a further hadith gives the 
reasoning for this prohibition: "if you do this then you violate 
your family bonds". (67) 

The indication of this is that it is forbidden to marry both at 
the same time, and likewise it is forbidden to have sexual 
relations with both as milk yamTn whether it be in one 
contract or two, and whether or not one is before the other. 
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It is forbidden for a Muslim man to marry a woman who does 
not belong to a din samäwi, one of the accepted religions , 
Islam, , Judaism and Christianity (68). Evidence for this is 
found in SDrah 2, verse 221 (al-Baqarah )(69). The word 
mushrik literally means one who ascribes partners to God or 
who worships something other than God, but in the 
terminology of the jurists it comprises everyone who does not 
belong to one of the divine religions. The prohibition is 
confirmed by Sürah 60, verse 11 (a! -Mumtahinah), and Sürah 
31, verse 3 (a! -NGr). (70) 

It is permitted for a Muslim man to marry a kitabiyyah, a 
Jewish or Christian woman, as is indicated by $uirah 5, verse 
5 (al-Mä'idah)(71), Surah 3, verses 113, and 199 (al-`Umrän) 

- (72). These imply that it is permitted to marry a chaste 
woman from those peoples who have been given a holy book. 
This view is confirmed by the Companions of the Prophet and 
the -succeeding generation. There does exist however a 
juristic opinion which supports prohibition of marriage to a 
kit-Nbiyyah and which puts them in the same category as a 
mushrikah . Those who specify this give as evidence SUrah 2, 
verse 221 (al-Baqarah ), and in addition Sürah 31 , verse 4 
(Lugmän ), interpreting this to mean all non-Muslims(73). 
AI-Qurtubi argues that there is evidence from the Qur'an to 

support the distinction between the ahl al-kitäb and the 

mushrikin as we see in Sürah 2, verse 105, (al-Baqarah ) 
(74). 

There is some difference of opinion as to whether or not the 
permission to marry a kitäbiyyah is an absolute permission . 
The Hanaf s are of the opinion that this depends on whether 
the woman is in her own country or in a Muslim country. If 
she is in her own country , although the contract is valid, it 
is makrüh - karahah tahrimiyyah as she will not be subject to 
the rulings of the shari 'ah . Her husband may be under 
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pressure to adapt to her way of life which is rejected by 
Islam and he would expose his children to a religion other than 
his own. If however the woman is a Christian or Jew in an 
Islamic country who may be obliged to comply with the shar7`. _ 
ah, then it is makrüh - karahah tanz"lhiyyah to marry her. 
The Mälikis have two opinions on this The first is that 

marriage to a kitabiyyah is makes-rüh whether she be a 
dhimmTyyah or in her own country. The second is that it is 

not absolutely makrüh in practice as it is specified in the 
Qur'an that it is permitted. They go on to explain that it is 

makrüh to marry a kitäbiyyah in an Islamic country as she is 

not prohibited from drinking alcohol nor from attending 
church. It is she who nurtures the children and there is thus 
the possibility that they will grow up against their religion. 
In a non-Muslim country the danger is even greater. (75) 

According to the Shäfi`is, it is makrüh to Marry a kitäbiyyah 
in an Islamic country and more so in a non-Islamic country 
under the following conditions: 
a. That there is no hope that the kitäbiyyah will embrace 
Islam. 
b. That the man finds a Muslim woman who is suitable for'him. 
c. That he does not fear that he will fall into adultery if he 
does not marry the kitäbiyyah . 
If the man does not find a Muslim woman who is suitable to 
him then he is permitted to marry a kitäbiyyah with whom he 
may live a contented life; also if he fears that if he does not 
marry her he will fall into adultery then he may marry her to 
protect himself from this. In essence, if marriage to the 
woman will bring detriment it is makrüh but if it will bring 
benefit then it is mandüb . 

(76) 
The Hanbali view is that it is permissible to marry a 
kitäbiyyah 
The marriage of a Muslim man to a kitäbiyyah must proceed 
according to certain principles. Amongst these are the 
requirement for the contract to be notarised before a 
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marriage official in a special certificate in which the rights 
of the husband are stipulated. These rulings are read to the 
wife to ensure that she is aware of her rights and duties in 
advance and that she agrees to this and is bound by it. 

It must be noted that marriage may only take place between a 
Muslim man and a kitäbiyyah 

. Marriage between a Muslim 

woman and any non-Muslim man is forbidden absolutely 
whether he be a kitäbi, mushrik or mulhid . The reasoning for 
this is that a kitäbi man may lead his Muslim wife away from 
her religion and the children of the marriage would almost 
certainly follow their father. Islam tolerates the marriage of 
a Muslim man to a kitäbiyyah as the man being the more 
dominant of the two and the head of the household will be 

capable of preserving his faith 
, 

but it is not possible to 
tolerate something which turns a Muslim away from faith, or 
which makes his children non-Muslims. Islam forbids a 
Muslim man to harrass his wife and force her to change her 
religion but this is not the case with other religions and in 
general the man, being the more dominant, will impose his 
own faith upon his household. (77) 

Dr. Näzini Lügä says "There is something else which must be 
said about the marriage of a Muslim man to a kitäbiyyah, 
whether she be Jew or Christian, which is that the reverse is 
prohibited, that is the marriage of a kitäbT, Jew or Christian, 
to a Muslim woman. If we recall that Islam recognises the 
Jewish or Christian woman and does not reject her we know 
that there is no shame on the kitäbTyyah wife if she keeps her 
religion although she is the wife of a Muslim man. However 
the men of religion of the Jews and Christians reject Islam 
and the Muslim woman will not be safe in her religion in the 
protection of a kitäbi.. The matter is not to any extent a 
matter of discrimination. "(78) 
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The position of the Egyptian and Moroccan Ahwil 
Shakhsiyyah with regard to muharramät min al-nisä 

If we look at the way this is treated by the Egyptian and 
Moroccan Ahwäl Shakhtsiyyah we find that in Egyptian Law the 

most appropriate opinions of Abü Hanifah are applied on the 
basis of Article 280 of Draft Ordinance 78 of 1931 mentioned 
above (79). The regulation of these matters is derived 
implicitly from an Ordinance regulating ma'dhüns issued in a 
Resolution dated 7th February 1915 and confirmed by a 
Regulation of 19th July 1934, particularly Article 33 of 
Section 2 entitled "Duties of ma'dhüns in marriage contracts" 
(80), the effect of which is that it is the duty of the ma'dhun 
before notarising the contract to verify the absence in the 
both parties of any impediments as established by the shar7`ah 
and the law. 
The Moroccan Mudawwanah regulates the subject conclusively 
in sections 25 - 30, al-Kitäb al-Awwal, al-Zawäj; 
chapter 5, Mawäni` al-Zawäj . 

The result of this is that there 

are two types of impediment to marriage, permanent and 
temporary impediments. Permanent impediments are factors 

such as nasab, mu$5harah and radä'ah These are then dealt 

with specifically in sections 26,28 and 29 respectively. (81) 

The Egyptian Law does not deal with li`än explicitly but 

refers to it in the memorandum to Law 25 of 1929 which 
deals with certain rulings on divorce, nafaqah , 

`iddah and 
mahr. The memorandum indicates that the rulings on li`än are 
governed by the opinion of the Ilanafis. (82) 

The Moroccan Mudawwanah considers li`än to fall under the 

subject of women permanently prohibited in marriage and 
confines it to this without giving details of conditions and it 
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is therefore the Mäliki opinion which must be referred to on 
this subject. (83) 

In Egyptian Law, marriage to a kitäbiyyah is regulated under 
Article 280 of Draft Ordinance 78 of 1931 which provides for 
the adoption of the the most appropriate views of ' Abü Harffah. 
The following unpublished case is an example of the way in 
which this issue is treated by the Egyptian Courts-(84) 

CASE STUDY NO. I. (85) 
Case study concerning the marriage of a Muslim to a 

non-Muslim. 
(unpublished case) 

FACTS OF THE CASE 
A summary of the facts of the appeal is that the appellant 
brought an initial case before the Mahkamah Ibtidä'iyyah in 
which she stated that by virtue of zawäj'urti (customary 
marriage) she was married to the appellee and had borne 
three sons by him who were born 
in 1966,1972, and 1977 respectively. The couple had 
continued their marital life and the husband had provided for 
her and her sons. The sons had started school when a long 
period of disruption to the unity of the family had begun. The 
father turned away from his sons, with which the family's 
only source of income ceased, and the appellant had to look 
for work. She then carefully examined her position and that of 
her sons in terms of the customary marriage which could, in 
future, give an erroneous impression. She therefore resorted 
to litigation by bringing this action with a view to protecting 
her sons from any such false impression, and requested a 
ruling to the effect that her husband was the legitimate 
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father of her sons. In the session held on 26/1/1988, the 
Mahkamah ibtidä'iyyah decided to dismiss the wife's case. 

THE COURT RULING 
The Court Ruling was base on the fact that the marriage of 

the plaintiff, who is a Muslim, to the defendent, who is non- 
Muslim, is void and as such does not establish the legitimacy 
of any offspring. Furthermore, if she renounced her religion 
her marriage would be void irrespective of whether or not she 
had embraced another religion. If she adopted another religion 
and was then married then the provisions of the shari ' ah 
would not apply in accordance with Hanafi jurisprudence as 
per Article 280 of Draft Ordinance 78 of 1931 which 
stipulates that the contract which proves the legitimacy of 
children must be valid due to the damage which can otherwise 
result from consummation. The marriage of the plaintiff to 
the defendant was void both before and after apostasy and 
cannot therefore be used to establish the legitimacy of 
children. The appellant's case is irrelevant to the sharTcah 
and the law and the above ruling was therefore made. 
The appellant did not, however, accept this judgement and 
brought a further appeal in which she requested that the 
earlier appeal ruling be quashed and that a ruling be issued 
which would establish her children as being the legitimate 

sons of the appellee for the following reasons: 
I. The appeal ruling was wrong as it had deemed the appellant 
to be a Muslim who had married a Christian in zawäj `urf%. It 
was, however, proven otherwise as the appellee had declared 
his Islam before the marriage and had married the appellant, 
who is Muslim, in zawäj 'urfi on 15/1/1965, and their 
children were Muslims as stated on their birth certificates. 
ii. The appellant had not renounced Islam and the documents 
to this effect submitted by the appellant were not relevant to 
her. 
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iii. The Mahkamah Ibtidä'iyyah had disregarded the documents 
submitted by the appellant which had not been used in support 
of her case despite their significance in that they, related to 
the religion of the husband and proof of the children's 
legitimacy. 

She had submitted a file containing documents which included 

a certificate issued by the Cairo Ahwäl ShakhsTyyah 
Prosecution stating that the marriage contract dated 
12/7/1971 presented by the appellee in Case No. 1124/1941 
brought against the appellant concerning the annulment of the 
marriage contract had been discredited as a forgery. She had 

also made a submission in her defence which concluded by 

requesting that the appeal ruling be quashed. It also 
requested provisionally referral of the case for investigation 
to establish that the children were the legitimate offspring of 
their father, the appellee, and that he had become a Muslim. 
She also asked for the right to refute as a forgery the church 
marriage certificate dated 12/7/1970 which was submitted 
by the appellee before the Mabkamah Ibtidä'Tyyah and 
discredited as a forgery before Department 16 Ah wa 
Shakhsiyyah North, or for the present appeal to be suspended 
until a ruling had been made on the documents before the 
North Court. 
The appellee submitted a file which contained the following 
documents: 
i. A true copy of an original document issued by the Orthodox 
Patriarchy stating that the appellant had submitted a request 
to embrace Christianity. 
ii. A certificate of the church marriage which had taken place 
between the appellant and the appellee. 
iii. An official copy of the minutes of the session dated 
21/12/1978 Ahwäl Shakhsiyyah North which recorded 
verbatim the appellant's statements. Although she was 
already a Muslim she had made two confessions of faith. She 
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had also presented Identity Card No. 27277 which established 
that she was a Muslim. 
Finally a request was made to support the appeal and 
provisionally dismiss the claim of forgery. 

The Niyäbah Ammah gave its opinion that the appeal should 
be accepted in form and that the case should be referred for 
investigation to prove or refute the reasons contained within 
the submission. 

In the Moroccan Mudawwanah this subject is regulated in 
Section 29, Women temporarily forbidden in marriage ; 5. The 
marriage of a Muslim woman to a non-Muslim man (a! - 
Kitäb al-Awwal, al-zawaj ; Chapter 5, maw5ni` al-zawäj). We 
may note that the Mudawwanah does not deal with marriage of 
a Muslim man to a non-Muslim woman , but confines itself to 
the prohibition of marriage of a Muslim woman to a non- 
Muslim man. (86) 

It may be noted that with regard to the man there are likewise 

certain conditions . 
Just as the woman should not be prohibited to the man, so he 
should not be prohibited to her. The subject of prohibition is 
dealt with in the texts and by the jurists in terms of the 
women who are prohibited, but it is effectively the same in 
converse, that is, the prohibition is mutual. 
It is prohibited for a man to be married to more than four 
wives at the same time. A man who already has four wives is 
temporarily forbidden to marry another until his marriage to 
one of his wives is ended by either divorce or death. Wives 
in this sense includes women who are observing the ' ddah 

, 
thus if a man with four wives divorces them irrevocably, he 
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is forbidden to marry another until their `iddah is completed, 
or until the `iddah of one is completed if one was divorced 
before the others. 
Evidence for this is found in Sürah 4, verse 2 (al-Nisa (87). 

Further support is derived from the Sunnah . It is related 
that the Prophet said to Ghaylän ibn Umayyah of Thaoif who 
had ten wives when he embraced Islam: "Choose four of them 
and leave the rest". Qäsim ibn Härith is reported to have 
said, "I had eight wives when I embraced Islam and I went to 
the Prophet and told him this. He said: 'Choose four of them. ' 
(88). 

It is specified with regard to both parties that they be free of 
`uyüb, that is, physical or mental impairments which 
constitute impediments to the contract. Such impairments 

are those which would make married life unfruitful or 
unsupportable. 
The defects which are specified may be divided into those 

which affect the husband, those which affect the wife and 
those which may affect both parties. Those with regard to 
man and woman individually are essentially conditions which 
affect the sexual capacity or reproductive ability. In men 
these are jubb (mutilation or amputation of the penis), `innah 

(impotence), khisä (castration) and i'tiräd (aversion to 

sexual ralations), whilst those with regard to women are 
defined by the jurists as ratq, qarn, Wal, ifdä (deformities 

of the female genitalia) and bukhr (malodour of the genitalia). 
Those which affect both comprise junun (insanity), judham 

and baras (the two forms of leprosy) and incontinence during 
intercourse Of these junun is dealt with partially under the 

subject of wiläyah There are moreover certain conditions 
which are not in themselves impediments but which one party 
may stipulate with regard to the other in the contract. These 
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comprise sawäd, gara`ah blindness, having only one eye, and 
paralysis 

In reality it is most often' the case that such defects do not 
become apparent until after the conclusion and consummation 
of the marriage. In view of this the jurists treat this subject 
essentially from the point of view of the consequences , that 
is, in terms of separation of the couple on the grounds of such 
defects . 
It may- be noted that many of the diseases and conditions 
specified are nowadays curable and so do not present such a 
problem. The rulings with regard to them may, however, be 
taken and applied to" modern diseases such as Acquired 
Immune Deficiency Syndrome . 

Wiläyah. 

Wiläyah applies essentially to persons who have no ahliyyah 
or only limited ahliyyah. 
AhlTyyah is the executive capacity the basis of which is the 
fitness of a person to bind and be bound (ilzäm and iltizäm) . 
l/tizäm indicates that the person is fit to be bound by the 

rights of another, that is, duty to another and ilzäm that 

rights be due to him with respect to another. 
There are two divisions of ahlTyyah . The first is eligibility 
for duty which applies to person merely by virtue of his 
humanity. The basis of its application is his being a human 
being, whether he be of age or a minor, and whether he be 
male or female and this applies to a person until he dies, or, 
according to the l anafi jurists, after his death until his 
debts are settled. It progresses with the person along with 
the stages of development of his life from conception and 
comprises the stage of being a minor with no legal capacity, 
then legally capable, then a rational man. In the case of the 
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unborn child ahliyyah is incomplete as although certain rights 
may be due to it there is the threat of them being removed as 
it may not be born alive. The mere fact of birth makes 
ahliyyah applicable and a person is then fit to be committed 
to dispositions undertaken by the wa/f'alä al-mal. The 

second aspect is the executive capacity or capacity to act on 
one's own behalf, that is that the person is fit to have rights 
with regard to his own behaviour and to establish rights for 
others. This is the capacity of a person to take actions 
which will be considered lawful. The basis of this capacity is 
reason. If he is fully rational he has-the executive capacity in 
full, but if he is a minor or not of sound mind this does not 
apply. A person's life with regard to ahliyyah is divided into 
three parts. In the first stage, from -birth to the age of 
discernment a person has no executive power as he is not fully 
rational. In the second stage, that is from the age of reason 
(that is no less than seven years) to the age of maturity, the 
person has limited executive capacity which allows him to to 
perform certain actions which are beneficial to him 
exclusively such as the receiving of gifts and legacies but 
forbids those which are to his detriment such as the giving of 
gifts. Other actions which are not defined in either of these 
two ways depend on the permission of the wall. In the third 
stage, that is the age of maturity and discernment, a person 
essentially has full executive capacity. 
Certain conditions may affect this capacity. 
These include junun and'atah , corresponding approximately 
to madness and dementia respectively, in which those 
affected have no ahliyyah and are therefore subject to 
wiläyah ijbäriyyah with regard to all of their actions. Other 
conditions are safah and ghuflah which are forms of 
incompetence in which a person is not capable of handling his 
financial affairs and either squanders his money or is 
vulnerable to being cheated . In these cases the person is 
subject only to wiläyah `alä al-mäl 09) 
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Wiläyah is then a vast subject in itself. The important aspect 
with regard to this discussion is wiläyah `a/ä al-nafs with 
specific reference to marriage. 
Evidence for the requirement of the wall is found in Sürah 4, 

verse 35 and in the Sunnah 
. 

It is reported that the Prophet 

said: "There can be no marriage without a wair" ; and "If any 
woman marries without the permission of her wall the 
marriage is void. If the man consummates the marriage then 

she is entitled to the mahr which made the consummation 
possible. If they dispute then the authorities will act as the 

wall for a person who has no wall " and "A woman cannot 
give another woman in marriage, nor can she give herself in 

marriage. A woman who marries by herself is an adulteress. " 
It is also related by al-Shu`bi. "None of the Companions of the 
Prophet was more severe on marriage without a wall than %l 

who used to order beating for this. (90) 

Wiläyah ijbiriyyah if al-zawäj. 
Wilgyah is the legal authority invested in a person who is 
fully qualified and competent to safeguard the interests and 
rights of another who is incapable of doing so independently. 
It is the authority of the father or nearest male relative over 
minors, or insane or inexperienced persons who need 
protection and guardianship. There seems to be disagreement 
among the jurists on the extent of the war's authority and 
the restrictions on this. (91) 

To make this more clear, adistinction must be made between 
waif if al-zawäj and the wa ki I (ordinary legal 
representative) . 
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The former is normally the nearest male relative in whose 
absence a community official may assume the responsibility. 
Whether wiläyah is considered as a right conferred on, or as a 
duty assigned to the wall, the fact remains that it is ascribed 
by law and neither party can terminate it unilaterally so long 

as the conditions calling for it exist. Moreover, a wall is 

qualified only if he satisfies certain requisites. He must be a 
free Muslim male, of sound mind and of good character. A 

wakil on the other hand is a person who has agreed through a 
private agreement to represent another party within the 
limits of authority delegated to him by the principle party 
(92). Such delegated authority may include arrangement of 
marriage, subject to the war . 

As to who must have a wall 
in marriage, different positions have been taken by the 
jurists. The general view however is that minors , the 
insane, and inexperienced irresponsible persons of either sex 
must have a wall, yet the jurists focus on the woman's need 
for wilayah and little is said about the need of a man for the 
same. According to - ̀ Abd al-`Ati HammUdah, this may be due 
to the fact that men are generally believed to be relatively 
more experienced. The basic reason for the wall acting on 
behalf of the woman is to protect her-interests and her honour 

and that of her family in that it is improper for a woman to 
mix in male society outside her immediate family and because 
the father's love and care for his daughter are usually taken 
for granted he is the first man to qualify as her wall provided 
that he meets the other requisites of the wilayah. There is 

some difference of opinion as to what constitutes the lack of 
experience calling for wilayah ijbariyyah to be applied in 

marriage. 

The Hanafr view is that it applies to girls who are minors on 
the basis that as such they do not have full ahlryyah to act for 
themselves(93) . Women have complete freedom in contracts of 
buying and selling providing they are of age and rational, and 
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it would thus seem even more appropriate that they should 
have freedom in the contract of marriage They produce 
evidence from the hadith to confirm this. The Prophet is 
reported to have said : "The wall has no authority over the 
girl" (94). There is a report that a girl was married to Anas 
ibn Qatädah but he was killed at Uhud. Her father married her 
to a man from the clan of `Umar ibn `Awf but she detested him 
and complained to the Prophet. He annulled the marriage and 
she married Abü Lubäbah ibn `Abd al-Mundh ir. There is a 
further report on the authority of `A' ishah that a girl came 
to her complaining about her father saying, "My father has 
given me in marriage in order to rid himself of me and this is 
against my will". 'Tishah said , "Sit down until the Prophet 
comes". The Prophet came and she told him about what her 
father had done. He summoned him and then gave the authority 
to her. She said ; 
"0, Prophet, I permit what my father has done, but I wanted 
women to know that their fathers have no authority ". (95) 
The majority of the jurists reply to the I. anafis on the subject 
of the comparison between the contracts of marriage and 
selling that there is a distinction as there is no sphere in 
which a woman may associate with men and she might perhaps 
be courted by a man who was not her equal and marry him 
unwittingly, which would be harmful to her and. a disgrace to 
her family. It is therefore valid to restrain her in the 
contract of marriage, although not in any other contract. Al- 
Shäfi`T 

, Malik and Abmad say that the basis is the virginity 
of the girl. If she remains a virgin after reaching the age of 
maturity then the wiläyah continues. If however the state of 
virginity ceases before the age of maturity then the wiläyah 
also ceases, thus if she is married and the marriage is 

consummated, and if it is dissolved before she reaches 
maturity, then it is not permitted for her to marry again until 
she reaches maturity and she may then participate with the 

wall in choosing a husband. 
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An intermediate opinion put forward by Ah. mad is that wiläyah 
ijbariyyah with regard to a girl is on the basis both of her 
being a minor and of her being a virgin. 
We may note in addition that al-Shäfi`r is of the opinion that 
it is permissible for the wall to give an insane woman in 

marriage whatever her status, minor or mature, virgin or 
previously married, on condition that the marriage be in her 
interest, for example if it is believed that it will cure her 
illness. This power is effectively a duty if it appears that 
there is a need for her to marry, that is to protect her from 

zinä' and preserve her honour. This applies to the insane 

woman who is mature. In the case of the minor it is assumed 
that it will not be necessary, but if it is nonetheless in her 
interests the father and grandfather alone have the right to 

give her in marriage. (96) 

The jurists who insist on wiläyah in marriage seem to 
consider that it is a duty rather than a right of the wall, or at 
least a synthesis of both. While the wall has the right to 
conclude a marriage on his ward's behalf and to give his 

consent or object to her unwise choice, it is his duty to 
exercise this right in her best interests and he is enjoined to 
take her wishes into consideration. To fulfil this duty, he 

must have the right to participate in the decision-making 

processes and avail of his experience in helping her. To merit 
this right his ability to exercise it in the best interest of the 

ward must be demonstrated. As a precautionary measure he 

must meet certain moral and personal requisites. These are 
stipulated to ensure that in all probability he will neither 
neglect his duty nor abuse his right(97). In spite of these 
precautions however negligence and abuse do occur but there 
are provisions to cope with such situations. The main 
restriction with regard to this is the prohibition of `adl . 
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Whilst the wain has the right to give the woman in marriage, 
he does not have the right of 'adl, that is , to prevent her 
from marrying without proper justification . We find 

evidence for prohibition of `adl in Sürah 2, verse 232 (al- 
Baqarah ). In the interpretation of this verse we find that it 

was revealed with regard to the case of Ma` qal ibn Yäs ir 

who had a sister who was married to Abü aI-Dahdah. The 
latter divorced her and left her to complete her `iddah. He 
then regretted this and proposed to her and she agreed but her 
brother refused to marry her to him. The verse was revealed 
at this time; MugAJiI says that the Prophet summoned Ma` qal 
to him and said to him: "If you are a believer, do not forbid 
your sister to Abü al-Dahdah. " He said "I believe in God", and 
he gave his sister to him in marriage. Al-Qurtubi is however 

of the opinion that this is merely evidence that there should 
be no marriage without a wall (98). 
Al-Shäfi `i does not agree with the attaching of the revelation 
of this verse to this specific incident, but says that it only 
orders that women should not be prevented from marrying by 
those from amongst the awliyä' who might wish to prevent 
them. 
Conditions for the prohibition of `adl are that the man who 
proposes to the woman should be her equal and that the mahr 
should be mahr al-mithl. If this is the case and the wall then 
prevents her marriage then this is considered to be `adl. `Adl 

may be considered to be either an abuse of a right, or a 
failing in duty. The latter view is supported by al-Shäfi T 

who says that if there is a dispute in' a case of'adl it should 
be investigated by the authorities and if the wale is 

preventing the woman from marrying he should be ordered to 
allow the marriage. If he does not then it is the duty of the 
gädi to give her in marriage or to appoint a different wall to 
give her in marriage. He also says that it is a sin for the wair 
to prevent marriage. (99) 

97 



Some of the contemporary jurists such as Se 7d Mustafä say 
that cadl is a failing in duty rather than an abuse of right 
saying that wiläyah is intended to be in the interests of the 
person to whom it applies. The estimation of this benefit is 
left to the wall, according to what he sees to be the fitness 
or otherwise of the suitor. It is his right not to give in 
marriage the person under his wiläyah to someone who is not 
her equal or to object to a marriage and demand 
separation(100). 
The right of the wall , like any other right , is restricted by 
the requirement that it be used for the purpose for which it 
exists. If he uses it for other reasons, such as with the 
intention of harming the interests of the person under the 
wiläyah or for some profit to himself then this is considered 
to be `adl. 
In the case of `ad/ there is some disagreement as to whether 
the wiläyah should pass to the nearest in line to the wiläyah 
amongst the `usbah, or to a gadi. The predominant Hanafi view 
is that it passes to a gadi. This is because a dispute amongst 
the awliyä' causes the dispute to be placed in the hands of the 
ruling authority on the basis of the hadith : "If they dispute 
the authorities will act as wall for the person who has no 
wail. " Prevention of marriage may be considered a dispute 
if the wall causing the prevention cannot make the other 
awliyä' agree and on the grounds that prevention without 
legitimate grounds is injustice and the wiläyah for the relief 
of injustice is in the hands of the gädi. He takes over the 
wiläyah in place of the wall who prevents the marriage and 
any contract which he makes has the same validity as if it had 
been made by the wall. 
According to the Hanbalrs, if the most closely related wall 
prevents marriage unjustly then the wiläyah passes to the 
one following him in the order of precedence and so on and if 
the most distantly related wall prevents marriage then the 
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wiläyah passes to the gadi on the grounds of the hadith 
above. 
The basis of wiläyah ijbäriyyah is then concern for the 
interests of minors and those of limited ahliyyah who come 
under the same rulings, and the promotion of their welfare. 
It is ordained for no other purpose than this, and for this 
reason the wall has no right to use it for any other 
purpose(l 01). 
The right of wiläyah ijbäriyyah 

, where it applies, may be 
exercised only by the `usbah 

, that is 
, males related to the 

person through the male line, such as the father, son, 
paternal grandfather, paternal uncle or brother. There is 
moreover an order of precedence amongst these which defines 
which of them has the right to take the wilayah before the 
other. In the case where there is no Iasab there is some 
disagreement amongst the jurists. The Hanafis are of the 
opinion that wiläyah may pass to the heirs who are entitled 
to a statutory portion, or to other relatives and after these 
to a gädi because the purpose of wiläyah is care for the 
interests of the person to whom it applies and this may be 
achieved equally by the other relatives such as the mother or 
grandmother. Muhammad ibn al-Hassan says however that if 
there is no `asab the wiläyah passes directly to the glQli. In 
the this case the power. is effectively delegated to him by the 
ruling authority on the basis of the had? h above: 
" ....... the authorities will act on behalf of the person who 
has no wart "(102) 

Wiläyah ikhtiyäriyyah. 

The sharT'ah makes it obligatory that a woman who has full 
ahliyyah should be asked for her consent before she is given in 
marriage and forbids that she be married against her will. 
The jurists differ however on the precise role of the wale in 
the case of wiläyah ikhtiyäriyyah (103). 
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The majority of the jurists rely on the Qur'än and Sunnah for 
their view that a wair is required to propose marriage and 
that the woman has no right to make a contract by herself. 
Evidence is taken from Sürah 24, verse 32 (al-Nür) which is 
interpreted as being addressed to the awliyä' , not to 
husbands as the grammatical form indicates that the 
intended meaning is "give in marriage" . This is in addition to 
the evidence given above. 
The evidence of the majority of the jurists does not support 
their view completely as it does not indicate the invalidity of 
the action of the woman if she gives herself in marriage with 
the permission of her wall The extent of what is indicated is 
that it is not permitted for a woman to take sole charge of the 
matter of her marriage(104). The evidence of the llanafis 
likewise only indicates that the wall should give his 
permission for her marriage, not that he should take sole 
charge of it. The crux of the disagreement between the 
Hanafis and the majority of the jurists is that the majority 
restrict the freedom of choice of the woman and make her 
wall share with her in her marriage. This is on the grounds of 
protection of the right of the wall-, and they make it a 
condition that his opinion be taken before the contract is 
made so that he may have his wishes fulfilled. (105) 
As for Abü Hanifah, he gives the woman freedom in making 
the contract and protects the right of the wall by allowing 
him to dissolve it if the marriage is to someone not her equal 
or if the mahr is less than the mahr al-mithl. (106) 

The ? ähiris hold an intermediate view which joins together 
the opinions above, which is that it is essential in the 
contract of marriage to have the consent of the woman and her 
wall. Ibn Hazm al-ZähirT supports this saying that the taking 
of sole charge of the marriage contract by the wall is not 
permitted, nor is the taking of sole charge by the woman 
permitted, as the contract does not only join the married 
couple but their two families. In a contract of this kind the 
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opinion of the wall should not be ignored; in this way the 
family relationships are ordered. The Zähiris reject the 
opinion of the Hanafis that she is acting in what concerns her 
rights alone so long as she fulfils the conditions of kafä'ah 
and mahr al-mithl. They say that her actions in what concerns 
herself are 
connected to the honour of the family and its customs, and 
this is not the same as her actions in what concerns her 
money. (107) 

The position of the Egyptian and Moroccan Ahwäl 
Shakh fTyyah with regard to wiläyah 

In the Egyptian Ahwäl Shakhsiyyah , Chapterl, Article 1 of 
Decree 119 of 1952 indicates that a war is either the ward's 
father, grandfather, or other person who is made responsible 
for a minor by a decision or ruling of the relevant authority, 
meaning that it can also apply to the ward's mother. The role 
of wall is assumed by relatives on the father's side according 
to the line of inheritance whereby a grandfather, for example, 
precedes brothers. If there are no relatives on the father's 

side, the role of waif is assumed by a judge. (108) 
There are no specific provisions relating to the authority of a 
waif in respect of marriage. The attitude of the law however 

can be seen from judgements issued by the courts. The court 
of Beni Suef, for example, ruled that the wall in marriage is 

a mediator and interpreter to whom none of the rights of the 
marriage contract accrue as it is a contract between the 
couple concerned only. Hence, as the mahr is a provision of 
the contract, the wall cannot take possession of his 
daughter's mahr once she has reached the age of puberty. 
(348/37 SIN QAF Beni Suef [27/11/38] MIM SHIN 

- 10/167/)(109). 
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Similarly the Mahkamat al-Nagd referred to the fact that a 
father is both wall `alä al-nafs and wall 'a/ä al-mäl whose role 
is determined by responsibility for the welfare of a minor 
(5/35 QAF/22/6/1966/MIM SHIN 17/1427)(110). 

The Moroccan Mudawwanah defines wiläyah and its conditions 
in al-Kitäb al-Awwal, chapter 3: al-Wiläyah fi al-Zawaj. 
Section 11 of this defines the order of priority by which 
waifs are appointed, and in doing so follows the opinions of 
Mälik. If this order is not followed however, the marriage 
nonetheless remains valid, as the validity of a marriage is 

not dependent upon the prescribed order being followed even if 
it is a duty to do so. It is also stipulated in section 11 that 
the three conditions to be fulfilled in wiläyah are that the 
wall be male, adult and of sound mind. Section 12 states 
that, a wall cannot contract a female ward in marriage unless 
she authorises him to do so, except in the case of ijbär 

stipulated as follows. 

1. A woman shall not conclude a contract but shall authorise 
her wall to do so. 
2. A female wall' shall appoint as her representative a male 
wall upon whom she shall depend to exercise contracts in 

respect of whomsoever is under her wiläyah . 
3. It is impermissible for a war , even if he is the father, 
to oblige an adult woman, even if she is a virgin, to marry 
without her permission and approval unless it is feared that 
her morals will be corrupted if she does not marry. A judge 
shall have the right to oblige her to marry so that she is under 
the matrimonial authority of a husband who must be of equal 
status. 

The Mudawwanah is based essentially then on wiläyah being 
the same in respect of both men and women, the only 
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difference being that a woman does not exercise her right 
directly but authorises her wall to contract a marriage on her 
behalf. The Mudawwanah also regulates the subject of the 
female guardian and the requirement that she appoint a male 
representative upon whom she can rely to arrange a contract 
of marriage(111). 

Egyptian Law does not regard the wall in marriage as having 
the power of ijbär, even if he is the father, other than in the 
case of those who are minors, or mentally unstable based on 
the view of Abü Hanifah and the majority of the jurists. The 
Mudawwanah on the other hand, is based on the independent 
judgement of Malik and restricts ijbär to instances where it 
is feared that the woman concerned will commit the sin of 
fornication if she does not marry. In order to avoid the father 

using his right of ijbär arbitrarily , the Mudawwanah gives 
the right to a judge who may exercise his right in order to 

oblige a woman to marry so that she is under the matrimonial 
authority of a husband who is her equal. If a judge does 

exercise his right in this way, the person who actually 
contracts the marriage is not the judge but the wale: 

The position of the Egyptian and Moroccan Ahwäl 
ShakhfTyyah with regard to `adl 

Rulings in the Egyptian courts have prohibited the wall from 
forbidding the marriage of his wards. The father's wiläyah 
`a lä al-nafs is thus restricted to responsibility for the 
welfare of his ward. If a ward's welfare is not provided for 
the wiläyah is withdrawn from the father and the task of 
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giving the ward in marriage is assumed by a judge if her. 
father has 

forbidden her to marry for reasons pertaining to lack of 
kafä'ah or mahr al-mithl. 
The authority of a judge to deny a person wiläyah derives 
from the fact that he has a form of public wiläyah and as such 
must exercise control over those who have individual wiläyah. 
A person whe exceeds the bounds of his authority may have 
the wiläyah taken away from him by a judge, who will then 
legitimately appoint others as wall (187/34 `Abdrn 

[19/10/35] TA SIN MIN SHIN 7/230) (112). 

According to Section 13 of the Moroccan Mudawwanah 
, if a 

wall prevents the marriage of a woman then a judge will order 
him to give her in marriage, and if he then refuses to do so 
the judge will then give her in marriage with the mahr al- 
mithl, to a man of equal status. (113) 

The position of the Egyptian and Moroccan Atiwäl 
Shakhsiyyah with regard to minors and the insane 

Marriage is usually between persons of sound mind and legal 
age and accordingly marriages involving minors, the insane 

and the mentally deranged are invalid unless contracted by 
the person who acts as their wall according to the order of 
priority. This remained the case until the introduction of Law 
No. 57 of 1923, which stipulated that marriage claims would 
not receive a court hearing if the wife and husband were aged 
under sixteen and eighteen respectively at the time of the 
marriage. It also stipulated that unless the couple were of 
the age specified a marriage contract could not be executed 
nor legalised in the case of a marriage which had taken place 
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at some time in the past. When Law 78 of 1931 regarding 
the Regulations on the Organisation of the Courts was 
promulgated, Article 99, Paragraph 5 stipulated that a 
marriage suit could not be heard if the husband and wife were 
aged below eighteen and sixteen respectively except by order. 
The Explanatory Memorandum to the Law included this Article 
under - the title of "Limitation of the Age of Marriage", 
meaning that marriage cases are heard in accordance with 
Law 56. However, in order to be accommodating and ensure 
that rights were preserved, the prohibition was restricted 
only to cases where one or both of the parties at the time of 
the lawsuit was under the age specified. 

In the Regulations for ma'dhüns, Chapter 2, Article 33a, it is 

stipulated that a marriage contract concluded before this law 

came into force cannot be effected or legalised unless the 

wife and husband were aged sixteen and eighteen respectively 
at the time of the marriage. Article 34 stipulates that unless 
a marriage candidate is obviously of legal age, the ma'dhün 
or civil marriage official must verify whether the candidate 
has attained the legal age by means of a birth certificate or 

other official document which shows the exact date of birth, 

and failing that, by means of a doctor's certificate which 

states the date of birth as estimated by the doctor. Such 

medical certificates must be issued by the district health 

board, health collective or social centre, and must have a 

signed photograph of the marriage candidate attached. The 

certificate must display the seal of the official issuing 

authority and bear the signature of the doctor who estimated 
the age of the candidate, whose right hand fingerprints must 

also appear on the certificate(114). 

In the Moroccan Mudawwanah, al-Kitäb al-Awwal; Chapter 2, 

on the foundations and conditions of marriage,, the following 

sections regulate such matters. Paragraph 6 stipulates that 
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both spouses must be rational, free of legal impediments and 
have attained the legal age. 
Regarding the marriage of those with' mental disorders, 
Section 7 stipulates that a person who is insane or incapable 
may marry if a psychiatric report establishes that marriage 
would benefit treatment, provided that the other party sees 
the report and is satisfied with it. Judging by the manner in 
which it is regulated the Moroccan legislator plainly agrees 
that medical opinion should be sought in the case of mental 
illness. 

On the subject of ahliyyah to enter into marriage, Section 8 

stipulates that a young man acquires such ahliyyah once he 

reaches the age of eighteen. If it is feared however that he is 
in danger of zinc' if he does not marry before this then the 
matter may be brought before a judge. A girl must be fifteen 

years old in order to enter into marriage. 
This Article is a new piece of legislation previously unknown 
to Moroccan jurisprudence. In creating such legislation, the 
main principles which concerned the relevant committee were 
masalih mursalah and sadd al-dharä'i ` Accordingly it is 
stipulated that the spouses should both be of sound mind and 
of legal age, and that the competence of the marriage should 
be determined at the time of the contract not at the time of 
consummation. 
A ruling of the Supreme Council stated that a woman is not 
competent to marry unless she is already fifteen years of age 
at the time of consummation (Social Chamber Decision No. 5. 
issued on 15/11/1968 j1l ajallat al-Qadä ' no. 97,10th year. 
March 1969, p. 618) 
If it is feared that a young man will have illicit sexual 
relations or be exposed to the harm of repression and the 
ailments involved if he does not marry before the age of 
eighteen then the matter is to be referred to a judge who can 
give permission for the said individual to marry before he 
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reaches the age of eighteen. This requires him to be examined 
by a doctor to ensure that he has reached puberty and will be 
subject to harm if he does not marry. (> 15) 

Egyptian law also stipulates the age of marriage as being 
eighteen and sixteen years for males and females respectively 
and these ages are also conditional for lawsuits to be heard, 
but in contrast to the Mudawwanah they are not specified in 
the conditions for the conclusion of the marriage. (> 16) 

In the Mudawwanah, al-Kitäb al-Awwal; Chapter 2, Section 9 

stipulates that marriage below the age of majority is 
dependent upon the agreement of the wall. If he does not 
agree and the potential marriage partners still insist on 
marriage, the matter is brought before a judge. It may be 

understood from this Section that all those who have not 
reached the majority of twenty one must have the agreement 
of the wall as he has the right to endorse or refuse the 

marriage of his ward. Hence if the minor remains determined 
to marry, the matter is brought before a judge who will 
decide whether to endorse the marriage or refuse it. This is a 
provisional measure taken by the Moroccan legislator to 

protect individuals who contract their own marriages before 

attaining the majority. The wall may, thereafter, attempt 
to obtain an annulment or divorce by judicial authority . 

Here 

the wall is wall 'alä al-mäl rather than wall °alä al"nafs 
whose presence at the marriage contract is a stipulation in 

that it is a fundamental part of the contract, irrespective of 
whether or not the girl is a minor or incompetent; so this 
Section relates to the husband alone since he is the one whose 
wali must consent to his marriage if he is not of legal age due 
to the fact that the wall will have the financial obligation of 
providing the mahn and nafaqah if his ward marries. The 

wife, on the other hand, does not require her wa/i 'a/ al- 
mal to consent to her marriage as she incurs no financial 

obligations when she marries(117). 
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Wikälah In marriage. 

Any action which a person may do for himself he may delegate 
to another to do on his behalf providing that this action is 
lawful 

_ and providing that it is within the power of the 
wakTl or proxy to fulfil it. It is permitted for one person to 
say to another "I appoint you as my wakil to conclude a 
contract of marriage. " It is a condition however that the 
first party, the muwakkal, should have the basic capacity to 

undertake this action. If he has no ahliyyah or limited 

ah! Tyyah then he is not qualified to appoint someone else to 
act on his behalf. - This is some disagreement as to whether 
one woman may act on behalf of another in the contract of 
marriage. The majority of the jurists prohibit a woman from 

making a contract of marriage by herself as we have seen 
above. The I;. anafrs however permit a woman to act as wak7l 
to another with regard to her marriage or the marriage of 
someone under her wiläyah . 

It is not specified with regard to wikälah that it should be 
written , nor is its validity in marriage conditional upon it 
being witnessed as it is not a part of the marriage contract 
which is required to be witnessed. It is however preferable 
that it should be written in order that there be no possibility 
that it be denied. 
Wikälah may take an absolute or limited form. 
In a limited wikblah the wakTl is charged with marrying the 
muwakkal to a specific person at a specific mahr and may be 

either on the part of the man or the woman. If it is on the 

part of the man and the wakil fulfils his instructions then the 
contract is effective and the muwakkal is bound by it. If the 
wakil goes against the instructions of the muwakkal the 
effectuation of the contract depends on the will of the 
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muwakkal . If he agrees, it becomes effective, but if he does 
not then it is void as the wak7 has exceeded the bounds of the 
wikalah . If he marries him at more than the stipulated mahr 
then the matter depends on whether or not the wak7l has 
pledged payment of the excess himself as the muwakkal may 
not agree to such a pledge as he may not wish to accept this 
money. If however he marries him with less than the mahr 
specified then this does not depend upon his consent as his 
deviation from that which he was charged to accomplish is 
nominal and there is in fact benefit to the muwakkal . 
If the wikälah is on the part of the woman to marry her to a 
specific person at a stipulated mahr and the wakil does what 
she asks then the contract is effective and binding whether or 
not she has any `usab3t. If she has no wall from the °usabat 
then the marriage is effective and binding without being 
conditional upon kafä'ah or mahr al-mithl as in this case these 
are her right alone and she is entitled to waive them. If 
however she has a wai from amongst the `usabat then the 
contract is not valid if there is no kara'ah as she does not 
have the power to marry herself to someone who is not her 
equal . 
If the mahr is less than the mahr al-mithl then the wall is 
not bound by it and may demand that it be made up to the 
specified amount and failing this that the contract be 
dissolved. If the wakil exceeds the wikälah by marrying her 
to someone other that the person specified or at a lesser mahr 
than that which she specified then the contract is dependent 
on her consent even if the man is her equal in status. 
Absolute wikälah is not restricted to a particular partner or 
to a specific mahr. If the muwakkal is the man then Abi 
llanifah says that this wikalah is not restricted in any way. 
If the wakil marries him to any woman whatever the mahr 
the contract is binding whether the woman is his equal or not 
and whether she is sound in body or has some defect as this is 
part of the absolute nature of the wikälah . Abi Yusuf' and 
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Muhammad however are of the opinion that the contract is not 
binding unles the woman is free of defects, is his equal in 
status, and the mahr is the mahr al-mithl. If the case is 
other than this it depends on the consent of the muwakkal. 

The position of the Egyptian and Moroccan Al, wäl 
Shakhstyyah with regard to wikälah in marriage 

Under the Egyptian Ajiwal Shakhs7yyah, wikälah in marriage 
is closest to the position of Abü Hanifah according to Article 
280 of Draft Ordinance 78 of 1931 (118). Indeed the rulings 
of the courts remain within the bounds of this, including 
those on wikalah which is a contract independent of the 
marriage contract and as such it is not required for it to be 
established as pail of the contract. This does not come within 
the scope of the civil marriage official either, as legally it 
does not have to be in a session for conclusion of a contract. 
(30/1946/44 Suhag [20/2/1947] MIM SHIN 21/412/)(119). 
In the Moroccan Mudawwanah . al-Kitäb al-Awwal ; Chapter 2, 
Section 10 on wikälah in marriage, a war may appoint a 
representative to give his ward in marriage. The first point 
under this Section stipulates that the husband may also 
appoint a representative to make a contract for him. The 
second stipulates that a judge is not permitted to solemnise 
the marriage of his own wards or of persons who are of the 
same lineage as him or who belong to a branch of his family. 
The content of this section does not differ from the Egyptian 
law and the principle views of the jurists, since the 
Mudawwanah adopts the independent judgement of al-Shäfi i 
in prohibiting a judge who is a wale' from solemnising the 
marriage of his ward in order to prevent such judges from 
using their authority in their own interests. (120) 
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Mahr. 

Mahr is a gift or sum of money given by a man to a woman in 
consideration of marriage. This is based on Sürah 4, verse 24 
(al-Baqarah ). 
Mahr is an economic right which the shari` ah gives to a 
woman and which it imposes upon a man on the basis of a 
valid contract or in the case of consummation of an invalid 
contract or khulwah . The man is not freed from his liability 
in this case except by paying what is due(121). 
The jurists are agreed that marriage is not permitted without 
the mahr but they are divided between two main opinions, 
that is, whether the mahr is one of the arkän of the 
contract, or one of its consequences. 
The Hanafis, Shäfi` is and Planbalis are of the opinion that 
mahr is a result of the marriage contract, thus, for example, 
if a man marries a woman without specifying the mahr the 
contract is valid and the mahr al-mithl is then obligatory. 
The evidence for this is found in Surah 2, verse 236 (al- 
Baqarah ). The reasoning for this is that no blame is attached 
to a husband who divorces his wife before consummation in 
the case where the mahr is not specified in the contract. In 

view of the fact that divorce can only take place where there 
is a valid contract, the implication is that the contract may 
be valid without the mahr being specified . 

(122). 

The second view is that of the Mälikis, that the mahr is an 
element in the making of the contract and not one of its 

results. It is a gift which the groom binds himself to give to 
the bride. The evidence in the Qur'än which indicates the 
requirement of the mahr is found in Sürah 4, verse 24 (al- 
Nisä') and Sürah 2, verse 237 (al-Bagarah), and further 
support is found in the words of the Prophet "There can be no 
marriage without a wall and two upright witnesses. " 
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The Mälikrs regard the mahr practically as purchase, as an 
equivalent for the possession of of the woman and the right 
over her, so that it is effectively the same as the price paid 
in a contract of sale. This is implied by Sürah 4, verse 24 
(al-Nisi' ) which refers to mahr as ujr in return for 
enjoyment of the woman. Other jurists such as Kisäni say 
that its purpose is to promote the lasting stability of the 
marriage (123). 
The sharf`ah lays down no maximum or minimum amount for 
the mahr, but the jurists have at various times drawn 
conclusions about its amount (124). 
The Shäfi`rs and Hanbars are of the opinion that it need not be 

a fixed sum, rather that it is left to the agreement of the two 
parties. The mahr is valid in any legitimate commodity, so 
long as it has a monetary value. Evidence is again taken from 
Sürah 4, verse 24. (al-Nisä' ). The verse specifies that the 
mahr be in money or property, but' does not specify an 
amount. The word amwäl is used without being defined and 
may be applied to to a large or a small amount(1 25). 

The Hanafis say that the minimum is ten dirhams or that 
which has the value of ten dirhams(126). They take as 
evidence to support their opinion the hadflh of the Prophet : 
"Nobody may give a woman in marriage except the wall, and 
marriage may not take place unless there is kafä'ah or if the 

mahr is less that ten dirhams. There is also the hadith 

related on the authority of al-Där QutnT that `Ali said, "A hand 

may not be cut off for less than ten dirhams, and the mahr 
may not be less than ten dirhams"(127). 
The Mälikis are of the opinion that if the mahr is in something 
material then it should not be less than three dirham(128). 
These juristic rulings would have been based on the 
prevailing economic circumstances at the times and in the 
places in which they were made . 
With regard to the upper limit , there was an attempt by 
'Umar to set a maximum based on the practice of the Prophet 
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who never gave any of his wives more than twelve awgiyyah 
of gold .A woman stood up and told `Umar that there is no 
upper limit and recited the Qur'anic verse which indicates 
this. `Umar replied: "A woman. is right and "Umar is wrong". 
(129) 

The mahr may take two forms. The first is mahr musammä ; 
this is is specified at the time of the contract or afterwards 
by agreement between the parties. If the contract is made 
without specifying the mahr and the parties agree 
afterwards upon a specific sum then this is the mahr required, 
providing what is specified is valid. 
The second form is mahr al-mithl , that is is the mahr which 
is appropriate to the status of a woman and is reckoned to be 
the mahr of a woman who is her equal from her father's 
family or from another comparable one at the time of the 
contract. The comparison is made on the basis of the 
characteristics which make her desirable as a wife, such as 
religion, manners, intelligence, education, beauty, age and 
virginity. 

There are certain circumstances in which the mahr äl-mithl is 
required, as follows ; 
a. Where a valid marriage contract is made with no mahr 
musammä, whether this be simply that the parties omit to 
mention it, or whether the contract be made on the basis that 
there be no mahr , even if this is by agreement of the woman. 
This stems from the fact that the obligation of the mahr is 
based on the contract itself, such that if the wife dies 
before consummation her heir is entitled to the mahr al-mithl. 
b. A valid contract in which the mahr musammä is invalid 

. 
According to the majority of the jurists this invalidity may be 
due to the substance of the mahr, for example it may be a 
prohibited commodity as already mentioned, or the husband 
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may specify as an alternative to a material mahr something 
such as divorce from his former wife, or not forcing his new 
wife to leave her domicile. Another form of invalid mahr 
occurs in shighär marriage. 
c. The instance where the mahr is specified but the marriage 
contract is invalid. The invalid contract-'is one where one of 
the conditions of validity is not fulfilled, for example, if the 

contract is made without witnesses. If consummation then 

occurs on the basis of such a contract then the mahr al-mithl 
is required on condition that it does not exceed the mahr 
musamma . 

(130) 

If the woman does not claim and take possession of her mahr 
it becomes a debt for which the husband is liable, whether it 
be in terms of money or something such as a specific item 

which is pledged. The woman may make certain that it will 
be paid to her by taking a kafälah (pledge or surety) 
guaranteeing it to her. According to the Hanafis if a third 

party acts as kafi7 by agreement with the husband then this 
is valid and binding and the wife, if she is of age and of sound 
mind, or otherwise her wait may then ask either the husband 

or the kafi7 to pay the mahr as the kafdlah links the liability 

of one with the other with regard to the right which is 

guaranteed. Where this situation occurs the person whose 
liability has been guaranteed will either be under the wiläyah 
of the kafil, for example in the case of a minor, or someone 
not under wiläyah and in this case if the kaf ppays the mahr 
on his behalf then the one guaranteed must return to him what 
he has paid providing the kafälah was by agreement between 
the two. If it is not by agreement but a kaff7 comes forward 

unsolicited then he is not obliged to return anything, 
according to the Hanafis , as the kaf its making a voluntary 
payment by doing this. If the kaff! dies before the mahr is 

paid then the wife has a right to -claim the amount of her mahr 
against his estate and the heirs of the kaf l may then seek 
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repayment by the husband whether or not he is an heir himself. 
If the husband is a minor and the kafll is his father and walT, 
then if he pays the mahr from his sons money which is under 
his control there is no complication. If however he pays from 
his own money then he cannot claim restitution from the 
husband thereafter unless he states when he makes the 
kafälah or when he pays the mahr that he will do so as it is 

customary for fathers to pay the mahn for their sons freely. 
If the father who is the kafl dies before payment of the mahr 
for his son then the wife may claim her mahn from his estate 
and the rest of his heirs may then claim restitution from the 
husband and his share of the inheritance, whether or not the 
father stated that he would seek restitution from the son. If 
the kafTJ for a minor is someone other than the father then he 

can claim restitution from the money of the minor whether or 
not he said he would do so. (131) 

The payment of the mahr in advance or deferred does not 
affect the mahr itself, it is merely a customary means of 
classifying the mahr which does not conflict with the 

principle of the shar? ah . The advance is paid when the 

contract is made and usually before consummation. The 
deferred mahr is payable upon divorce or death. If the woman 
is divorced irrevocably the man is obliged to pay the deferred 

mahr and if she dies her heirs may claim it as part of her 

estate. If the husband dies then it is the right of the wife to 

receive the deferred mahr from his estate on the grounds that 

this deferred payment is an established debt. If the mahr is 

specified in the contract but no mention is made of what is in 

advance and what is deferred, then the prevailing custom at 
the time of the contract in the place where the couple live is 

applied. (132) 

There is some disagreement amongst the jurists as to which 

of the parties is responsible for providing the jihäz , that is, 
the things with which the marital home is prepared in the way 
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of furniture and household equipment . There are conflicting 
views on this subject. That of the Hanafrs is that the mahr is 
the absolute possession of the wife and that it is the sole 
duty of the husband to prepare for the wife a suitable home 
before bringing her for consummation of the marriage. The 
mahr is merely a gift which the husband must give in 
consideration of the contract and to demonstrate his wish to 
give the woman confidence in this new life. Accordingly if 
the wife brings any household goods which are her property 
then the husband has no claim over them. Where it is the 
custom for a father to prepare a trousseau for his daughter, 
if he does so from his own money and she takes possession of 
it then neither he nor his heirs have any right to its return. If 
he buys it while she is still a minor it becomes her property. 
If they dispute about this and neither has any evidence and the 
father says that he only gave the household goods on loan, 

whilst the daughter claims that she acquired them as a gift, 
or the husband says after her death that the goods were hers 
in order to inherit, then the Ilanafi view is that the 
household goods belong to the wife andthus to the husband 

after her death, provided that it is the custom for the father 
to buy such things for his daughter. 
The Mälikis are of the opinion that the wife is obliged to 

prepare her house from the mahr which she has received to a 
standard appropriate for her husband and herself but with 
certain conditions. She must receive the mahr before 

consummation. If consummation takes place before she 
receives it then she is not bound to prepare the household 

unless a condition is made that it be after consummation or 
unless custom indicates this. 'if the wife wishes to be freed 
from the obligation of preparing , 

the household after taking 

possession of the advance portion of the mahr, then the 
husband may apply for ruling against her in his favour 

allowing him to take back the money in order to use it to 
prepare the house. The husband must not specify any 
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requirement for the household which exceeds the amount of 
money which she takes to prepare the house. The mahr must 
be in assets or in cash. If it is in merchandise, consumables, 
commodities or livestock then she is not obliged to sell these 
in order to prepare the house. (133) 

Once the contract is completed , who then has the authority 
to take possession of the mahr ? Whether it is the wall, 
wakil or the wife herself will depend upon whether or not the 

wife has full ahliyyah . No other person has the authority to 
take possession of the mahr without her permission and if 
this occurs the husband is not released from his obligation to 

pay it to her. If she claims it from him in these 

circumstances the husband then has the right to reclaim it 
from the person who took possession of it. If it is taken with 
her permission he is released from his obligation. Silence on 
the part of the woman may be taken to indicate consent if she 
is a virgin and if the person who takes possession of it is her 
father or grandfather in accordance with custom , providing 
that there is no clear evidence that she does not wish him to 
take it. In all other circumstances, her silence does not 
imply consent .A wall other than the father or grandfather 
has no right to take it except with her express permission. 
The same applies to the wakil who acts for her in the 

contract, as he is merely a mediator. 
If the wife is of diminished ahliyyah due to insanity or the 
conditions of safah or ghuflah then the person who possesses 
the right to take possession of the mahr is her wall `alä al- 
mäl. According to the Hanafis this will be one of six people: 
the father or his appointed agent, the grandfather or his 

appointed agent, or in the absence of these the gädi or his 

appointed agent. Wilfiyah 'alä al-m& and wiläyah'ara al-nafs 
may be combined in one person such as the father or 
grandfather. (134) 
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The position of the Egyptian Apwäl Shakhliyyah 
with regard to mahr 

The Egyptian Ahwäl Shakh$ yyah does not regulate the mahr in 
a comprehensive way , rather it deals with it from the point 
of view of disputes which may arise. 
Article 19 of the Draft Ordinance No. 25 of 1929 concerning 
certain rulings of Ahw51 Shakhsiyyah , modified by Law 100 
of 1985 states 
"If the parties dispute with regard to the amount of the mahr, 
then it is the wife who is liable to produce evidence to 
support her claim. If she is unable to do so then the word of 
the husband under oath is accepted, providing he does not 
claim it to be anything which is obviously not appropriate as 
mahr for a woman of her status in which case ruling will be 

made for the mahr al-mithl to be applied. The same applies 
in the case of a dispute between one spouse and the heirs of 
the other, or between the heirs of the two. (135) 

Cases involving mahr which are brought before the Ahwäl 
ShakhfTyyah sessions are always within the jurisdiction of 
the Mahkamah Juz'iyyah, whatever the amount involved, in 
accordance with Article 6, Paragraph 7 of the Shari ` ah 
regulations which covers mahr and jihaz where the amount 
owed to the claimant is more than two thousand piastre, or 
the amount of the mahr or jihaz is more than ten thousand 
Piastre. (136) 
The court rulings which follow concern the mahr as an 
essential part of the marriage contract. 
In a ruling of the Assiut Court of 23/8/26 , the reason for 
making the payment of the mahr incumbent upon the husband 
was adjudged to be the marriage contract, whilst the reason 
for its being incumbent upon a kafl (guarantor) is the 
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contract of kafälah (guarantee) which is a unilateral 
undertaking by the kafil to pay what is due from the husband 
out of his own resources. 
The Girgah Court (2071/43/Girgah - 26/2/1945) also ruled 
that the mahr is legally due on the basis of the conclusion of 
the contract of marriage . If the contract is not concluded , 
then the one who gave the mahr has the right to ask for the 
mahr to be returned even if he is the one to abandon the 
contract (MIM / SHIN / 17 /109). 
There is a ruling establishing that custom and convention 
require that the wife prepare her jihäz with which she is 

married to the husband from her mahr ' and that consummation 
should not take place until this is completed. This custom is 

prevalent throughout Egypt without variation and is now so 
widespread as to have become a requirement for 

consummation of marriage. Custom is taken into account in 
the rulings 260/31/ Samalout (4/6/32/MIM/SHIN/4/780). 

If the mahr is unspecified, or if that which is specified is 
rejected, then ruling is made for the mahr al-mithl to be 
applied. This is estimated as being that which is received by 
women of like status, such as her sisters, paternal aunts 
paternal cousins, and women relatives on her father's side - 
952/52/ Gizah (10/2/53) TA/SIN - MIM/SHIN/24/401. (137) 

The position of the Moroccan Mudawwanah 
with regard to mahr 

In the Moroccan Mudawwanah the mahr is organised in a more 
comprehensive manner in view of the fact that it is 
considered to be a fundamental element or condition of the 
contract, rather than one of its consequences. It is regulated 
essentially in nine key Sections in al-Kitäb al-Awwal, 
Chapter 4, al-Sadäq . 
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Section 16. Definition of the mahr as that which is to 
be offered by the man as an indication, of 
his desire to marry a woman, to establish 
a family and to form the basis of 
affection and intimacy. 

Section 17.1. Any lawful commodity which may be 
used is valid as mahr. (ie. any commodity 
not prohibited by the sharT`ah ) 
2. There is no minimum or maximum limit 
to the mahr. 

Section 18. The mahr is the property of the woman 
who may dispose of it as she wishes. The 
husband has no right to ask that the 

woman provide furniture or clothe herself 
in return for the mahr which he gives her. 

Section 19 The wall whether he be the father or not, 
is forbidden to accept anything from a 
suitor in return for giving in marriage his 
daughter or person under his wiläyah. 

Section 20 1 The mahr may be paid promptly or 
deferred to a specified time, either in 
full or in part, at the time of conclusion 
of the contract. 
2 All or part of the mahr must be paid 
upon consummation of the marriage. 
3 The mahr is payable in full upon death or 
divorce. 

Section 21 The wife shall not be obliged to 

consummate the marriage until she has 

received the mahr. If she consents to 
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consummation then she is entitled only to 
claim the mahr as a debt and divorce shall 
not result if this is not fulfilled. 

Section 22 The wife is entitled to half of the mahr if 
the husband chooses to divorce her prior 
to consummation. If the marriage is 
dissolved or repudiated by the husband due 
to 4ayb in the wife, she is entitled to 
nothing. If the wife rejects the husband 
after consummation on the grounds of 'ayb 
he must pay her the entire mahr. 

Section 23 If a mature woman agrees to marry for 
less than the mahr al"mithl her- wall may 
not oppose her. 

Section 24 If the couple dispute as to whether or not 
the prompt mahr has been paid, then the 
word of the woman is accepted before 

consummation, and that of the husband 

afterwards. 

It is evident from the way in which the Mudawwanah regulates 
the mahr that it does not consider it a right resulting from 
the contract, but as one of the conditions for its conclusion. 
This is moreover apparant in the provisions of al-Kitäb al- 
Awwal; Chapter 2, Paragraph 5, the second point of which 
states that the mahr must be stipulated and that the contract 
cannot be concluded if it is waived. (138) 
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Shahädah. 
Shah5dah may be defined as : information of what one has 
witnessed or seen or beheld with his eye or declaration of 
what one knows; testimony, attestation, evidence or 
witness. (139) 

The act of witnessing a marriage means that the marriage 
concerned has been announced and made publicly known, in 

which case it cannot be mistaken for adultery and the 
relationship between man and wife cannot give rise to 
suspicion and mistrust. Furthermore there are rights and 
duties in respect of both parties which arise as a result of the 
marriage contract, and such rights cannot be established if 
the contract is not publicly acknowledged " The jurists 
disagree upon shahädah , however, for two main reasons. 
Firstly they differ on the principle of witnessing being an 
absolute condition. According to Ibn Rushd , Abü Han fah, al- 
Shäfi` i and Mälik agree that shahädah is a condition of 
marriage, but they differ as to whether it is an absolute 
condition which must be fulfilled in order for consummation 
to take place, or whether it is a condition of validity which 
must be fulfilled when the contract is concluded. (140) 

The Majority of the jurists, the Hanafis, Shäfi` Ts and 
H. anbalis believe that the validity of marriage is conditional 
upon its being witnessed. This is based on the Qur'än and 
Sunnah. SU-rah 2, verse 282 (al-Bagarah ) regulates 
everything concerning witnessing and specifies the conditions 
required of witnesses in the case of money lending (141). 

The jurists conclude that if witnesses are required in 
financial matters, then by giyäs it may be deduced that this 

should also be a condition of marriage on the basis that there 
is a cause which is shared by the two situations. They also 
refer to Sürah 65, verse 2 (al-Taläq ), concluding that if 
witnesses are required for divorce and reconciliation then 
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there is all the more reason why they should be required in 
marriage(142). On the authority of Ibn `Abbäs, the Prophet 
said: "Women who marry without it being made known are the 
same as whores". On the authority of'lmrän ibn al-Hasin, the 
Prophet also said that marriage cannot take place without a 
wale and two upright witnesses(43). 
The second view which is that held by the Mälikis is that if 
the marriage takes place without witnesses it is considered 
invalid, but they disagree on the time when the witnessing 
should take place (144). They consider it a condition of 
validity required for consummation to take place, rather than 
a condition required for its establishment. In their view, the 
evidence that witnesses are not obligatory at the time of the 
contract lies in a hadiih narrated by Anas. 
The Prophet stayed for three days at a place between Khaybar 
and Madinah and there he consummated (marriage] with 
$afTyyah bint Hayy. He invited the Muslims to a banquet which 
included neither meat nor bread. The Prophet ordered for the 
leather dining sheets to be spread, and then dates, dried 
yoghurt and butter were provided over it, and that was the 
walimah (wedding feast) of the Prophet. The Muslims asked 
whether Safiyyah would be considered as his wife or milk 
yamTn. Then they said: "if the Prophet screens her from the 
people then she is the Prophet's' wife, but if he does not 
screen her, then she is milk yamin . 

So when the Prophet 

proceeded, he made a place for her (on the camel) behind him 

and screened her from the people (145). As noted above, the 
important factor is making it publicly known that a couple are 
actually married and that the consummation is of a lawful 
union and this hadTth emphasises this fact. In this case 
whilst there were no formal witnesses to the contract, the 
marriage was effectively witnessed and acknowledged and the 
status of Safiyyah as the wife of the Prophet established by 
the presence of the guests at the walimah and their 
observation of the screening of the bride(146). 
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We may mention here secret marriage. This is where the 
husband asks the witnesses not to announce a marriage and to 
keep it secret (147). Such marriages are therefore void since 
the announcement is a requirement urged by the Prophet when 
he said : "Announce the marriage and beat the drums for it" 
(148). The Hanafrs, Shäfi` is and Zahi n"s believe that failure 
to announce a marriage has no effect on the contract and does 
not make it secret. In their view, a marriage cannot be 
secret if attended by four people, namely the two contracting 
parties and the two witnesses (149). 

The second point of disagreement amongst the jurists is the 
conditions required in the witnesses. 
A witness must be of age and of sound mind if his testimony 
is to be relied upon in case of any contention before the law. 
Furthermore, the concept of acting as a witness also includes 
the the concept of wiläyah . Those who are not of age and 
sound mind are not even permitted to be their own wall, and 
thus cannot act as wall of others. 
A witness must be Muslim if the two marriage partners are 
Muslim, as in general principle, a non-Muslim cannot have 
wiläyah of a Muslim. This is agreed upon by all the jurists 
who specify the condition of witnesses. They disagree 
however about the case where the husband is Muslim and the 
wife kitäbiyyah . Muhammad ibn IIusn and some of the IIanafi 
jurists are of the view that it is a condition that witnesses 
be Muslim. Ibn Qudämah says that a marriage cannot be 
contracted without Muslims witnesses irrespective of 
whether both partners are Muslim or the husband only, the 
reason being that if the witnessing of a contract between a 
Muslim man and a non-Muslim woman is to be acceptable, the 
non-Muslim must be witnessed by a Muslim . 
Abü Hanifah and Abü Yüsuf say that it is permissible for a 
witness to be non-Muslim in the case where a Muslim man is 

124 



marrying a woman of the Christian or Jewish faith, as the 
witnessing in respect of the woman is to the effect that she 
belongs to this faith. The response of the jurists to this, 
however, is that the act of witnessing does not apply to the 
woman alone, but to a marriage between a man and a woman, 
and that if this is carried out by a non-Muslim, this may 
establish the right of the man over the woman, but it does 
not serve to announce the marriage publicly. (150) 

A condition of the witnessing of a marriage contract is that 
both witnesses should be present at the same time to hear the 

words of the contract. They must also fully understand the 

words of the contract upon hearing them for if they hear and 
fail to comprehend then they have witnessed nothing and the 
marriage is invalid. Needless to say, the testimony of a 
person whose medical condition does not allow him to 
understand the meaning of what he has witnessed is invalid 

and the marriage contract is also invalid in this case. 
Likewise the testimony of a person who cannot hear the words 
of the contracting parties is invalid as is the testimony of a 
person whose competence is impeded, for example , by 
insanity. On the other hand, if a contract is concluded by 

sign language, it is conditional that both witnesses should be 

able to see such sign language and to know what it means. If 
the view of either or both of the witnesses is impeded and 
they fail to see the gestures, their testimony is invalid and 
the contract is likewise considered invalid. The same applies 
if a witness can see the gestures made but does not 
understand their meaning. 

The principle which specifies that witnesses must be of 
upright character can be found in Sürah 2, verse 282 (al- 
Baqarah). The I; Ianafis do not specify as a condition that 
witnesses must be upright . Abi) Han7fah says that any Muslim 
who appears to practise Islam without any obvious depravity 
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is considered upright, and as such his testimony is 
acceptable. This opinion is formed on the basis that an 
immoral person is qualified to contract a marriage either for 
himself or for another person by being wall or wakTl. It he is 
able to contract a marriage himself, then there is all the 
more reason why he should be allowed to act as a witness to a 
marriage . 
The majority of the jurists, the Mälikis, Shäfi ` is and 
Hanbalis and the Zdhirrs stipulate uprightness as a 
condition based on the hadith of the Prophet on the authority 
of al-Hasan already mentioned above. In the opinion of Ibn 
Qudämah, the indication is that supporters of this view are 
content with a superficial appearance of uprightness in 
general. In view of the fact that it is difficult to assess the 
uprightness or otherwise of others, they are content to 
accept an external appearance. If it is later revealed 
following the conclusion of a contract that a witness is 
immoral, the contract is not affected as the condition of 
uprightness is one of appearance and has been fulfilled(151). 

The position of the Egyptian Afrwäl ShakhsTyyah with 
regard to shahhdah 

This is concerned with the verification of marriage by 
witnesses and the recording of this, in view of the fact that 
until quite recent times, whilst witnesses would be present 
at marriage contracts, there would often be no documentation 
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of the marriage, or the couple might request that the 
witnesses keep silent about the marriage . or the condition of 
making the marriage publicly known might be fulfilled simply 
by holding celebrations. 

The witnessing of a marriage is regulated in Egyptian Law 
essentially according to Article 280 of Draft Ordinance 78 of 
1931 and is thus most in line with the Hanafi view, 
particularly in respect of the conditions concerning the 
witnesses. (152) 

Certain provisions are also found in Article 99 of the same 
law, the effect of which is that: 
1. In cases of dispute, claims or admissions of marriage or 
divorce following the death of one of the spouses in marriages 
concluded prior to 1911 shall not be heard, irrespective of 
whether such are made by one of the spouses or by other 
parties, unless substantiated by documentation which is 

plainly unforged and which shows that the marriage is valid. 
2. Claims or admissions of marriage brought by one of the 
spouses in respect of marriages which occurred prior to 1897 
and to which witnesses testified may be heard on condition 
that the marriage is common knowledge. 
3. Claims by either spouse, or by others, in respect of 
marriages which occurred after 1911 cannot be heard unless 
proven by official documents , or documents which have all 
been written and signed in the hand of a deceased party. 
4. Similarly, in cases of dispute, claims or admissions of 
marriage shall not be heard in the case of marriages occurring 
after August 1931 unless proven by an official marriage 
certificate. 

Cases have shown that husbands often make false allegations 
for material gain or merely in order to cause offence or 
publicly slander their wives. Hence, in order to create 
respect for marriage contracts, prevent their repudiation and 
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preserve the rights arising as a result of the marriage 
contract, Paragraph 4 hereabove was expanded, whereby 
claims and admissions of marriage in cases of dispute could 
not be heard in respect of marriages which took place after 
August 1st 1931 without there being an official certificate 
issued by a person qualified to do so, such as a judge or an 
official authorised to perform civil marriages in the case of 
marriages contracted in the home country, and a consul if the 
marriage was contracted abroad. This interdiction, however, 
has no legal effect in the case of paternity suits, which 
remain the same, despite the amendment, according to 
Article 101 of the Shari 'ah Regulations issued by Royal 
Decree , 27/ 5/1897 pertaining to marriage claims. 

The stipulations' of the Law were confirmed by judicial ruling 
which did not regard conjugal relation and shared 
accommodation alone as being legal evidence of marriage. 
The Hanafi jurists stipulate that witnesses must have 
witnessed the actual marriage contract and not have learnt of 
it by any of the means by which news of a marriage is spread. 
The Companions of the Prophet believed that if two men of 
upright character witnessed a man and a woman living 
together and bore witness to the fact that the woman was the 
wife of the man concerned, they could serve as witnesses to 
the marriage without actually having been present at the time 
of the marriage contract. According to Abü Hanifah, however, 
a person may not bear witness by hearing of a marriage 
contract unless it is truly made known at the time. Rulings 
issued by the courts on the validity of conditions pertaining to 
witnesses seem to be in line with the position of the Hanafis, 
although some differ and coincide instead with the view of 
the Majority of the Jurists. 

With regard to the condition of uprightness, as we have 
already seen, Abü Hanifah permits those who do not meet this 

128 



legal requirement to act as witnesses. The rulings of the 
judiciary have deemed this to be unacceptable. Accordingly 

the Assiut Court, for example, ruled that a person who is 

known to have sinned, lied and acquired money by deception is 

categorically unacceptable as a witness no matter how much 
repentance he has shown (Assiut 389 / 40 / MIM SHIN 15 / 
131). 
Rulings have indicated that witnesses must be Muslim if it is 

a Muslim in respect of whom they are to bear witness. This is 
due to the fact that witnessing also involves wiläyah and a 
non-Muslim may not hold wiläyah over a Muslim (al- 

Jamäliyyah 4204 / 32 / 21 / 133 TA SIN MIM SHIN 9/ 252). 
(153) 

The position of the Moroccan Mudawwanah with regard 
to shahädah 

In the Moroccan Mudawwanah, this subject is regulated 
according to al-Kitäb al-Awwal, Chapter 2, Section 5, the 
first point of which states that for the contract of marriage 
to be valid, it must be attended by two upright witnesses who 
hear in a single session the proposal and acceptance from the 
husband or his representative, and the wall following the 

agreement of the woman and her authorisation to him. 
This view is in agreement with Ibn Rushd and the Shäfi`is, 
l fanafrs and Ilanbalis, who hold that witnesses are required at 
the actual conclusion of the contract, that is in a meeting 
where the parties or their representatives and the witnesses 
attend together for the completion of the procedure. It may be 

noted that in this case the law is in contrast with the Mäliki 
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view which does not make the same stipulation but requires 
only that the fact of the consummated marriage be witnessed 
and acknowledged in order for it to be valid. Witnesses to a 
marriage must fulfil certain conditions. The first condition is 
that there should be two witnesses to the marriage as 
financial contracts are not proven unless there are two 
witesses according to Sürah , verse 2 (al-Taläq). 

The third Paragraph of Section 5, states that a judge may 
exceptionally hear a claim of marriage using circumstantial 
evidence as proof of such. 
Marriage must be concluded by means of a valid contract 
witnessed by two upright persons whose testimony is 
deposited with the judge and entered in the records of the 
shari`ah Court. In Morocco, however, particularly in remote 
areas, and before the Mudawwanah was introduced, 

witnessing was not an essential part of the contract, and the 
marriage would be made known by celebrations attended by 
large numbers of people which took the place of witnessing in 
acknowledging the legitimacy of the union. The view 
expounded by many jurists in Morocco was that if this were 
not cosidered as proof of marriage many of the country's 
marriages would be deemed irregular. A group of Imams is 
known to have stated that marriage is proven if news of it is 

widespread. 
On this basis paragraph 3 of section 5 indicates that a 
marriage could exceptionally be proven if it was widely known 

about, although it it now the custom that marriages should be 

witnessed at the time of the contract. Cohabitation, plus 
testimony by the spouses that they were legally married in 
accordance with the customs followed in their country, is 

considered to be a valid marriage if substantiated by fair 
evidence, or by a group of twelve men (other than jurors) who 
could confirm the marriage. In an independent judgement, the 
Supreme Council decided that paragraph 3 of section 5 
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provides no evidence that the Moroccan legislation limited 
this provision to proving marriages which had been concluded 
by virtue of a group being present before the Ah wä l 
ShakhsTyyah came into effect. Therefore, when a judge is 
faced with a fact which obliges him to uphold a marriage 
which for overwhelming reasons was concluded by virtue of a 
group of Muslims being present -, after 1/1/1958 he may 
exceptionally apply the requirements of paragraph 3 (Legal 
Decision no. 84.9/3/1962, Social file 7258). In another 
decision, it was established that if a judge is exceptionally 
permitted to hear marriage cases and rely on the 
circumstantial evidence which proves them, he must be able 
to justify such exception in an acceptable manner (Legal 
Decision no. 28.16/3/1977, Social file 57356. (154) 
Further provisions on the formalities of witnessing are found 
in al-Kitäb al-Awwal, Chapter 8: The administrative 
procedures which precede the marriage contract; Section 41 

which states that the two witnesses must be of honest and 
upright character. This condition is one set by the Mälikis, 
Shäfi` is and Hanbalis. Section 41 essentially concerns 
administrative procedures which must be carried out before 
the contract can be concluded. The Moroccan legislation has 

complied with the requirements of uprightness and several 
ministerial decisions have been issued in this respect, 
including Decision 181332 of 6/5/1982 implementing Law 

no. 1181 regulating uprightness of character and the 
obtaining and recording of testimony. The Mudawwanah 

stipulates that both witnesses should be male and that the 
testimony of one male and two females is unacceptable. The 
Mudawwanah makes no mention, however, regarding a non- 
Muslim acting as witness in respect of a Muslim, but the 
general position of fiqh stipulated by the majority of the 
jurists is applicable. In other words the witness should be 
Muslim if both parties are Muslim, although the jurists do not 
dispute the testimony of a non-Muslim if the husband is 
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Muslim and the wife a non-Muslim as noted above. It is 

moreover stipulated that both witnesses should hear in one 
session the consent of the husband or his wak7, and of the 

wall of the wife following her agreement. If the witnesses 
hear the contract separately, that is, if each hears it whilst 
the other is absent, their respective testimonies are invalid 
as this would indicate that there were two contracts, neither 
of which was attended by two witnesses. Finally the 
Mudawwanah stipulates that the witnesses should understand 
that they are bearing witness for-the purpose of a marriage 
contract. (155) 

I kafä'ah. 

Once the above foundations and conditions are fulfilled the 

contract has been created. There is then a right which may be 

claimed by the woman or by her wall which is the right to 
kafä'ah . According to the llanafis, kafä'ah, or equality of 
social status, is a condition of validity of the marriage. The 

rest of the jurists, however, describe it as a condition of 
luzüm, that is, a condition which if not fulfilled renders the 

contract non-binding. Thus if an impression is obtained of the 

social status of the man and this later turns out to be false, 

and his true status is less than that of the woman, the 

contract is not held to be binding. 

In view of the fact that it is the man who is the head of the 
family, custom dictates that disgrace attaches to the wife 
and to the wall if she ma rries someone who is not her social 
equal. A man however may guide his wife and improve her 
situatio n and there is no disgrace if he marries someone not 
of the same status. For this reason the shari'ah gives the 
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woman and her family, and particularly the wall from 

amongst the paternal relatives, the right to protect her from 
being disgraced. 

The word kafä'ah is derived from kaf' which is that which is 

alike or equal. The Prophet is reported to have said: "The 
blood of Muslims is equal". Abü `Ubayd al-MughnT says: "They 

are equal in blood money and punishment and the nobleman 
does not take preference over the common man in that. " 
In technical terms it is the likeness of equivalence required in 

marriage in certain matters where if there were a difference 

it would lead to instability in the marriage due to disgrace or 

shame attaching to the wife. (157) 

The factors which are taken into consideration in 
kafä'ah. 

It is customary for people to look for certain characteristics 
in a marriage partner. Naturally people differ according to 

their natures and inclinations and some will look for purity of 
lineage and noble descent and some for good character, whilst 

others will look for wealth. The jurists mention seven 
factors altogether which are lineage; freedom; Islam; 

piety; money; affluence; profession. The Ilanafis specify ; 

a. lineage. Considered lowest are those who are not of the 

same race or tribe as the woman. People may be classified as 
Arab and non-Arab, and Arabs may then be divided into 

Quraysh and non-Quraysh. If both parties are of Quraysh then 

the marriage is valid, even if they are of different clans, and 

without taking into consideration whether for example the 

man embraced Islam of his own accord without his father, 

and the woman was a Muslim following her father. With 

regard to non-Arabs, the factors of Islam and freedom are 
taken into consideration in their lineage but this is restricted 
to the couple and their fathers. A man who is a Muslim but 
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whose father is not cannot be considered the equal of a/ 
Muslim woman whose father is a Muslim. However a poor 
non-Arab scholar may be considered equal to a wealthy but 
ignorant Arab and to a noble upperclass AlawT woman as the 
nobility of scholarship is considered above nobility of descent 
and wealth. 

b. Freedom. This was a relevant issue in the time of slavery 
but there is no longer any basis for discussion on this subject. 

c. Occupation. The occupation of the husband should be 
compatible with the occupations of the relatives of the wife. 

d. Money. What is meant by money in this instance is the 
ability of the husband to support the financial burdens of 
marriage, that is , being able to pay the mater and provide 
nafaqah for the wife. 

e. Affluence. Implied by this is the wealth of a person and 
the extent of his ability to provide a life of ease and comfort. 
If before marriage the wife was accustomed to living in ease 
and comfort due to the affluence of her father or to her own 
wealth then naturally it may be said that the man who is her 
equal is one who has sufficient wealth to spend on her in the 
same manner as her father so that she does not feel contrast 
which is to her disadvantage in her life before and after 
marriage. 

f. Tagwä. This is taken into consideration in both Arabs and 
non-Arabs, thus an immoral person is not considered the 
equal of the daughter of a righteous, religious man. The 
Hanafis say that if father of the woman is immoral and she 
marries herself to an immoral man then the father cannot 
object as he himself is immoral. What is meant by tagwä is 
the devotion of a person to religious learning. The extent of 

134 



this devotion is moreover the measure upon which preference 
before God is based. 

The Hanafis specify kafä'ah as Shari luzüm or condition 
which if not fulfilled means that the contract is not binding 

. 
There is however an opinion of Abü ilanifah that it is a Shari 
sihhah or condition of validity of the contract without 
which the contract would be void from the outset in the 
instance where a woman married a man who was not her equal 
and her wall did not agree to the marriage befor the contract. 
kafä'ah in the matters specified is considered by the IIanafis 
to be the right of the wall providing that he is from the 

`usbah, even if he is not Muharram with respect to her. Other 

relatives, the mother, and the gagf for example do not have 

any right to demand kafä'ah. (158) 

The Shäfi`is specify the same conditions as above with the 
exception of money considering that if a poor man marries a 
wealthy woman he may be her equal. They consider kaff'ah 

one of the conditions of validity of the contract and the right 
of the woman (159). The Hanbalis agree with this with the 
distinction that they combine money and affluence in a single 
condition (160). 

The Mälikis confine the matters which are taken into 

consideration in kafä'ah to two points. The first is freedom 
from defects which give the woman the option to reject the 
marriage, for example leprosy or insanity. They consider 
kafä'ah as the right of the woman and not her wali If a gädI 
sees fit to give in marriage a woman who is not of sound mind 
who has lost her wall he must first establish that the 
husband is her equal in religion, freedom and mahn al-mithl. 
If the woman is of sound mind she may marry without 
establishing this as she holds the right and may choose to 
waive it when she consents to marriage. Moreover she may 
forego kafa'ah in religion and marry an immoral person, on 
condition that he be trustworthy. If he is not then he may be 
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rejected by a qä411. If the wall gives his consent to a 
marriage but the husband later divorces the wife and then 
wishes to remarry her, the wall may not object on the 
grounds of kara'ah. (161) The basis for the above views is 
derived from the Qur'än and Sunnah , for example in Sürah 16, 
verse 71 (al-Naht ) (3), Sürah 39, verse 9 (al-Zumar)(4) and 
$ürah 43, verse 32 (al-Zakhraf )(5) there is clear indication 
that people are distinguished from each other in terms of 
their worldly lot, moreover it is reported that the Prophet 

said: "People are like mines, like mines of gold and silver, 
and God has raised some of them above others in class" (162). 

It should be stressed however that this stipulation does not 
conflict with the general principle established by the shafT`ah 
of the equality between all Muslims regardless of their 
means, social status, or whether they are Arab or non-Arab; 
but this equality is in terms of rights and duties, reward and 
punishment, not in terms of money or class, as this would be 

unrealistic. (163) 

It appears that the Zähir s hardly recognise kaf-a'ah, on the 
basis of Sürah 49, verse 13 (al-Hajarät ). Ibn IIazm says; 
"The AN al-Islam are all brethren, and it is not forbidden for 
the son of a Zanj to marry the daughter of a Caliph, and an 
immoral person who has reached the depths of corruption, but 

who is a Muslim, so long as he is not an adulterer, is the 

equal of a virtuous Muslim woman, and a virtuous Muslim man 
is the equal of a corrupt woman, so long as she is not an 
adulteress; what is preferred is the marriage of certain 
relatives to others". (164) 

lt is clear then that juristic opinion varies firstly as to 
whether or not kafä'ah is a condition of marriage, and 
secondly about the factors in which it consists. There is 
little clear evidence on this subject to be found in the Qur'än 
apart from the verses mentioned above. 
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There are many hadfh which stress equality between Muslims. 
The Prophet is reported to have said in a khutbah in Makkah: " 
O people, God has driven from you the fault of [the time of] 
ignorance and scorn. The people comprises two kinds of 
person; one is reverent, pious and honours God, whilst the 
other is wicked and neglectful of God. The people are the sons 
of Adam and God created Adam from dust. " 
At Mona during the Ayyäm al-Tashriq (the three days 
following the "Id al-Adhä during the hajj) he addressed the 
people saying; "0 people, your God is one and your fathers 
are one. An Arab is not better than a non-Arab, nor a non- 
Arab better than an Arab, nor black better than 'red' (white), 

nor 'red' (white) batter than black, except in their faith. Have 
I made it clear ?" They answered "Yes". He said : "Then let 
the one who has witnessed inform the one who is absent". 
Abi) Malik al-Ashhari says that the Prophet said: "God does not 
look at your noble birth nor at your lineage, nor at your 
bodies, nor at your money; He looks at your hearts, and he 

who has a virtuous heart, God will treat him with 
compassion. You are the sons of Adam, and the dearest of you 
to Him is the one who is most devoted". He is also reported 
to have said :"0 Bani HAshim, people come to me with their 
deeds and you come to me with your lineage". Abi] Hakim 

al-Mäzini reports that the Prophet said: "If someone comes to 
you whose religion and nature please you then marry. If you do 

not there will be discord on the Earth and great corruption. " 
On this basis the Prophet commanded Banü Bayädhah to take in 
marriage Abü Hind who was a camel keeper. Likewise he 
commanded a tribe of the Ansär to take Biläl the Abyssinian 
(the first mu'adhdhin in Islam who was known as the 
mu'adhdhin of the Prophet) after they had refused to accept 
him. Abü 

/Hadhifah married the daughter of his brother al- 
Wal-id ibn `Utbah to Salim whom he had adopted and who was a 
Mawlä of the Ansär. From these examples and from the 
Hadith we see that the basis of kafä'ah in marriage at the 

137 



time of the Prophet was religion and good character and some 
of the jurists from amongst the Companions and the tabi` 'n 
confine themselves to this measure. 
Moreover, the reason for the revelation of Siirah 43, verse 32 
(al-Zakhraf), was the objections of the mushrikin in Makkah 
who said: if the Qur' än were revealed to a great man 
(implying the head of a tribe or a clan from Makkah) then the 
matter would be different"(1 0). We know that the Prophet 
was from Bang Häshim, one of the highest ranking clans 
amongst the Arabs. He was not however the head of a clan, 
the important factor was rather his character. The value in 
his not being the leader of a tribe or clan or person of high 

rank or good fortune was that these factors should not affect 
his calling. This verse was a reply to the claim of the 
mushrikin and their objections to God's granting his wisdom 
to whom he chooses due to their confusion between earthly 
and spiritual values. Rizq or livelihood is in accordance 
with the talents and abilities of an individual, the 
circumstances of his life and his position ý in society. This is 
confirmed by Sürah 6, verse 65 (al-An` am ). The distinction 
between people is not intended to make some higher than 
others, nor to indicate that one class is in any way better 
than another, rather , it is for cooperation between people 
for the common good, each individual having his own vital 
role. 
There remains then the condition of tagwa or religious 
devotion . The Prophet made it clear in the had lh above that 
this should be the basis for consideration of kafä'ah . The 
required religious devotion should be fear of God and the 
undertaking of religious study. The Prophet said "You are all 
the sons of Adam, and Adam was created from dust. Let the 
people cease to glorify themselves by their ancestors as this 
is of less consequence to God than dung beetles" 

. Having said this, marriage is in effect a contract which joins 
families and there have been in different ages and places 
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different customs in the specification of kafä'ah as a means 
of providing stability in this. This is the reason for the 
varying opinions of the jurists on the specification of kat'ah. 
There is therefore nothing legally to prevent the consideration 
of other matters in kaf'ah, so long as these do not go outside 
the range of the shari'ah . The requirement of kaI'ah in 
marriage has become essentially- a matter of custom relating 
to social acceptability, rather than a matter regulated 
strictly by the sharTKah . 

(165) 

The position of the Egyptian and Moroccan Ahwäl 
Shakhsiyyah with regard to kafä'ah 

Kafä'ah in the Egyptian Ahwäl Shakhsiyyah is regulated in 

accordance with Article 280 of Draft Ordinance 78 of 1931 

on the Regulations on the organisation of the Courts. (166) 

The matter of kafWah is noticeably affected by social changes 
and prevailing customs as is shown by rulings issued by the 

courts . An example is the famous case of Shaykh `Ali Yüsuf 

and Shaykh al-Saddt which took place in the early 1920s. 
This case caused legal difficulties and prompted public 
debate. 
The husband in this case was the proprietor of al-Mu`ayyad, 
the largest-selling daily newspaper in Egypt at the time. The 

wife was from an old and wealthy family named al-Sadät 
which was descended from al-Hussayn. The family's 

objection to the husband was that he was a self-made man 
who had begun life with nothing and had achieved his position 
through his own efforts. This, however, failed to impress the 

wife's family, tho brought repeated court cases demanding 
that the couple be separated. Eventually they succeeded on 
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the basis that the couple were of unequal descent . This 
ruling was corroborated by a ruling issued by the Egyptian 
Court to the effect that kafä'ah was intended to ensure that 
social disgrace was avoided. A person whose line of descent 
was known is unequal in status to a person whose line of 
descent is known, for example. In other words, equality of 
status in marriage is not restricted to any particular -factor, 
but includes anything which would bring social disgrace. 
Custom dictates that having a father and a grandfather of 
noble descent is something of 

which to be proud. (2660 / 24 / KAF / SIN Egypt [2/4/27] 
MIM SIN 3/ 81 ). 
The courts later. began to be more flexible in their rulings. A 
ruling issued by the Court of Tanta, for instance, stated that 
kafä'ah was not a basic condition for the validity of marriage 
and was not in the same category of condtions as the presence 
of witnesses, for example. Kafä'ah was not to be taken into 

account if there was no wall, and accordingly, the marriage 
of a woman who has no wall to a man of unequal status is 
valid. (1812 / 42 / Tanta [2/2/41] MIM SHIN 16 /6/ 
248)(167). 

In the Moroccan Mudawwanah, al-Kitäb al-Awwal, Chapter 3; 
Section 14, kafä'ah is stipulated as a right in respect of the 
woman and guardian, and it is stated that kafä'ah must be 
observed when the marriage is contracted and that the 
interpretation thereof relates to social custom. Furthermore 
Section 15 states uniformity of age as a right in respect of 
the wife. This is regarded as her right alone. (168) 
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Grounds of Lack of ka>a'ah 
As indicated in the text, this case aroused public opinion 
when it was brought to court . 
The facts of the case may be summarised as follows. 
The husband was Shaykh `Ali Yüsuf, a pioneer of the 
Egyptian press at the time whose origins lay in a remote 
village in Upper Egypt called Balsafürah. His family was 
poor and in order to receive an education he moved to 
Cairo, where he entered AI-Azhar University. After a 
brief period however, he discontinued his studies and 
began to take an interest in current affairs. He tried his 

pen on some reports which he sent to the newspapers and 
the press enticed him. After only a few years he 
established the largest daily newspaper in Egypt, 
AI-Mu'ayyid, in which some of the foremost writers of the 
time, such as Qäsim Amin, Sa'ad Zaghlül, Mu%afä 
Al-Manfalüti and others were writing. His work in the 
press enabled him to strengthen his ties with the most 
notable Egyptian personalities of the time, and later he 
formed a relationship with the Khedive `Abbäs the Second, 
and subsequently with the Ottoman Sultan in 
Constantinople. He became and important man in addition 
to being an influential writer. 
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Earlier in his life he had made a modest marriage befitting 
his status at the time. When he achieved his great office 
and extensive wealth he thought to make a more 
illustrious marriage beffiting his new status. 
His search led him to the house of Al-Sädät, which was a 
wealthy house belonging to a very ancient family. On one 
occasion he happened to see Safryyah, the youngest of the 
daughters of Al-Sädät, and learnt that she had acquired a 
degree of education significantly higher than the majority 
of the women of her era. He sought to become engaged to 
her but her father would not give his consent until after he 
had acted as a mediator to find a husband from amongst 
the nobility. The engagement was concluded and the Shaykh 

presented the mahr and shabakah , and several years 
passed in procrastination on the part of Al-Sädät. After 

wearying of the delay, Shaykh `Air Yüsuf decided to go 
ahead with the marriage. When her father heard of this 
however, he sent a communication to office of the 
district attorney claiming that the Shaykh had seized her 
whilst she was under age and married her. The office of 
the district attorney found however that she had attained 
full legal age and that it was her right to give herself in 
marriage. Some of the relatives of the bride consulted the 
Qur'än but found no appropriate verse from which it could 
be concluded that Shaykh ̀ Ali Yüsuf had seduced his wife. 
The father of the bride was not satisfied with this 
decision and brought a lawsuit before the Shari`ah court 
requesting the annulment of the marriage of Shaykh `Air 
Yüsuf to his wife in consideration of the fact that the 
Shari `ah stipulates that the marriage partners should be 

matched in Islam, lineage, wealth and occupation. In his 
suit he challenged the suitability of 'AI Yüsuf from the 
point of view of his lineage as he could not trace his 

ancestry to such a high ranking lineage as did Al-Sädät. He 
objected similarly concerning his occupation, for he 
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practised the profession of journalism and this was, as 
Al-Sädät stated in his lawsuit, one of the baser 

professions. The case was referred to the court, before 
the Judge, Shaykh Abü Khatwah, which was scheduled to 
hear the case at the session of 25th July 1904. Meanwhile, 
public opinion was divided into two groups ; the first 
defended `AIT Yüsuf and considered that there was nothing 
objectionable in what he had done and that he was indeed 

suitable for the daughter of AI-Sädät. The supporters of 
this group were drawn from the educated. As for the 
second group, they formed the majority of the majority of 
the public opinion who believed in the old morality that 
noble descent and lineage are sacred things which self- 
made men cannot advance to, and that the rich heir, even 
if he is unemployed, is more noble and exalted than the 
poor man who rises through his own efforts. 
On the day of the hearing of the case Shaykh AI-Sädät was 
represented by Shaykh Al-Fanädi, Shaykh ̀ Air Yüsuf was 
represented by Masan Bey Sabr and his wife was 
represented by Shaykh `Izz Al ̀Arab. The judge who heard 
the case was well - known for his extreme narrow - 
mindedness and his first decision was to hand over the 
bride to her father in order to prevent sexual intercourse 
taking place until he had rendered final judgement on the 
case. Shaykh 'AIr YGsuf agreed to this but his wife refused 
to implement the decision fearing the vengeance of her 
father against her. 
Eventually an agreement was reached that the bride should 
go and stay with a neutral person, and the choice fell upon 
Shaykh AI-RAM -. A message was sent informing the court 
of this but the judge rejected it, considering that the 
action of the woman was an infringement of the decision 

of the court. He decided to defer the case and to abandon 
hearing of this or any other suit until his decision to send 
Safiyyah to her father's house was implemented, if 
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necessary by force. This was the first time in the history 
of the judiciary that a judge had declared the abandonment 
of a case. I 
The assemblies in the Ministry of Justice tried 
successively to find a solution, and put pressure on 
Shaykh Abi Khalwah, the judge, in order that he might pr 
proceed in the hearing of the case. The case was indeed 
reconvened and depended upon the argument of the 
witnesses concerning the situation of he lineage of Shaykh 
Äli Yi suf. At the conclusion of the proceedings the lawyer 
representing -- 

Al-Sädät delivered the concluding speech in which in 
which he mentioned that the lineage of his client went 
back more than one thousand years, whereas Shaykh `Air 
Yüsuf, a non-Arab, had no known lineage and originated 
from a small village all of whose inhabitants were non- 
Arabs. He then asserted that basically all the inhabitants 

of Egypt were non-Arabs with the exception of a few 
families whose lineage was known, such as 
AI-Wafä'iyyah, Al-Sädät and Al-Bakri. The lawyer then 
proceeded to atttack the occupation of Nl Yüsuf making a 
comparison between his client who lived on extensive 
estates left to him by his father and Shaykh `Air Yüsuf who 
was obliged to work in order to maintain himself and who 
was engaged in the lowly profession of journalism. He 

wound up his closing argument remarking that the 
journalistic profession in itself was disreputable and that 
the religion of Islam declared it to, be impermissible 
because it was based upon spying and intrusion upon 
peoples privacy. 
Ali Yüsuf's lawyer replied to this that if the journalistic 
profession was forbidden by Islam then the virtue of the 
Chief Justice who was hearing the case was in question, 
as was that of all the judges who were contributing to the 
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newspapers and were paid for their contributions. 
The judge retired for fifteen days and despite 

representations by the Khedive ̀ Abbas and the Government 
in favour of Shaykh ̀ Ar Yüsuf, he decreed the invalidation 
of the the marriage and the separation of the married 
couple. The judge prided himself on his independence, 
holding tenaciously to his own opinion. In the conclusion 
of his judgement the judge confirmed Shaykh AI-Sädät's 
objections, saying that despite 'Ali Yüsuf s acquired 
wealth, the stigma of his early poverty would never be 
removed. 
Al Yüsuf appealed against the decision of the court and in 
the Mafjkamat al-Isti'naf his lawyer read from the judges 

speech that acquired wealth did not erase from its 

possessor the blemish of former poverty. He then asked 
where the stipulations were that established that former 

poverty continued to be a stigma whatever wealth, 
property and honour were later acquired. He said that 

whoever holds such a view wants to register the 
inferiority of the whole human race, because man's 

origins lie in poverty and after that wealth and poverty are 
unforeseen, wealth being based on effort and industry. 
The Maikamat al-lsti'näf, however, issued its judgement 

confirming the original decision. Thus far the case had 
been confined to the courtrooms. Communications were 
now, however, reopened between Shaykh AI-Sädät and 
Shaykh `Air Yüsuf. Shaykh Al-Sddät agreed that his 
daughter Safryyah should marry Shaykh Ali Yi suf by a new 
contract, his dignity having been restored to him by the 
ruling for dissolution. The marriage was concluded and 
Safiyyah returned to the marital home. 
It may be noted that the case had a deep psychological 
effect on `Ali Yüsuf; in addition to the fact that his new 
marriage to $afryyah had no standing because of all that 
had been said regarding their inequality of lineage and" 

168 



occupation, the injury inflicted upon him by the lawsuit 
did not heal. He went on to assume the rank of Pasha 

, his 
newspaper became the greatest Arabic newspaper, and he 
became the leader of one of the three political parties in 
Egypt, but still he continued to strive to record his name 
in the register of the nobility and to trace his origin to 
that lineage which in his bitterness he deemed so 
important. He achieved his desire eight years after the 
court case and was content to retire from the profession 
of journalism and politics which had crowned him with 
disgrace in order to be appointed as Shaykh of the 
Wafä'iyyah order, because this appointment made him 

equal to his wife and her family which had once refused to 
become related to him (539 - 59). 

167AI-Jundi, Ahmad Nasr; Mabädi al-Qadä' fi al-Ahwäl 
al-Shakhsiyyah. pp. 917,918. 
first principle - that kafä'ah is not essentially a 
condition of validity of the marriage. 
fourth principle - that kafä'ah is that which averts 
disgrace according to custom. 

168. Shahbün, `Abd al-Karim; op cit. pp. 83-85. Moroccan 
Mudawwanah section 14. section 15. pp. 86,87. al-Kitäb 
al-Awwal, al-Zawaj. Chapter 3, al-Wiläyah ti al-Zawaj. 
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Part 2 
The Consequences of the Contract of Marriage 

170 



This section deals with the - consequences or rulings of the 
contract of marriage. Here there are two main aspects. 
Firstly, if the contract is concluded in accordance with the 
conditions outlined in the preceding section then it is valid 
and certain consequences occur as a result. These comprise 
mutual rights enjoyed by both parties, rights of the man with 
regard to the woman, and rights of the woman with regard to 
the man. Secondly, if there is some flaw in the elements 
which constitute the contract or in the conditions attached 
then the contract is invalid; the rulings in the case of the 
invalid contract are however a matter of some complexity and 
have been discussed in detail by the jurists. We shall examine 
the essential features of this discussion below. 
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Chapter 1 

The Consequences of the Valid Contract 

Before discussing the rulings on the valid contract we should 
examine the nature of the rights which occur as a result-of 
the contract. A disagreement arises with regard to the nature 
of these rights as to whether they are a product of the 
agreement of the two parties, or whether they are laid down 
by the shari `ah 

. 
If they are regulated by the shari `ah then 

the contracting parties may not stipulate any conditions 
which do not agree with the requirements of the contract as 
established by the sharl ah. If however they are the result of 
the agreement of the two parties then any conditions which 
they specify will be binding providing this does not conflict 
with the principles of the shari ah . 

Whilst mutual consent has a large role in the formation of any 
contract, it is clear that the shaft 'ah is most important in 
regulating its consequences. The general principle in fiqh as 
agreed by the jurists is that the consequences of any contract 
and particularly of marriage are produced by the shar7`ah . 
The main purposes of this are the maintenance of justice, 
the preservation of business relations in financial contracts, 
and in marriage the protection of married life from exposure 
to corrupting factors if the two parties stipulate conditions 
which conflict with the objects of the sharl`ah . 

(1) Having 
established this however, the jurists do permit the parties to 
stipulate conditions to the contract but this is not 
unrestricted, as the conditions must comply with the 
principles of the shaß`ah . The jurists vary somewhat 
between restrictive and more moderate attitudes on this 
matter. The Zähirrs forbid any condition except those for 
which there is textual evidence (2), whilst the Hanbalrs 
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widen the scope of this permission to' include any condition 
for the prohibition ofwhich there is no evidence (3). The 
I; lanafrs, Shäfi`is and the majority of the Mälikis are of the 
opinion that - the conditions which are permissible are those 
which are conducive to a properly regulated married life(4). 

The rights which are established on the basis of the valid 
contract of marriage are divided into three main categories. 
(5) 

Mutual rights. 

The first category of rights is is mutual rights, the most 
important of which is the legitimising of mu ' asharah 
jinsTyyah (the physical union), such that mutual 
gratification, which is a primary human instinct, occurs on a 
lawful basis. This is in accordance with the basic purposes 
for which marriage is ordained, that is procreation and 
preservation of lineage. 
The jurists have differing opinions as to whether mu` äsharah 
jinsiyyah is a right or a duty with regard to each of the 
parties. It seems unacceptable that it should be considered a 
duty as such, as the sex drive is an instinct which the 
individual seeks to gratify for his own benefit and this takes 
the place of legal obligation. If we consider it as a right, 
however, this raises the question as to whether it is a mutual 
right, or whether it is a right with regard to one of the 
parties and a duty for the other. The Mälikis, Hanbalis and 
ZähirTs are of the opinion that mu`asharah jinsTyyah is a right 
of both partners with regard to the other, such that either 
may demand this right and oblige the other by law. Those who 
hold this opinion are agreed that the husband may have 
intercourse with his wife at any time providing that she has 
no justification to refuse such as menstruation, recent 
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childbirth or illness. - They disagree however as to what is 
demanded of the man in fulfilment of the rights of the wife. 
There is an opinion that the husband is required to have 
intercourse with the wife every four months. This is derived 
by analogy with the period of ila' which is established as 
four months. An alternative view is that the minimum 
required of the husband is that, he have intercourse with his 

wife every four nights as he is permitted four wives and by 
division each is entitled to one night in four. This remains the 
same even if there is only one wife. Other views are that it 
should be one night in two on the basis of the hadith "The 
male is entitled to the lot of two females", and once a month 
according to a ruling by `Umar ibn al-Khattäb on the grounds 
that this is all that is required to make the woman pregnant. 
(6) 

The opinion of the Hanafis, however, is that intercourse is an 
absolute right for the husband and a duty for the wife and that 
the husband is only ever obliged to fulfil this once in 
consummation of the marriage. This opinion is criticised 
however as it conflicts with -the needs of human nature and 
with other juristic rulings which grant the woman the 
opportunity to dissolve the marriage if the man is impotent 
thus causing her to remain celibate. Some of the 
contemporary jurists such as Sa` id Mustafä Sa` id are of the 
opinion that the issue of intercourse being the right of both 
parties with regard to each other is an unresolved question as 
the physical act which it comprises requires the cooperation 
of the two. If it were a right for both this would lead to 
conflict which would harm the rights of both in view of the 
fact that the right has two aspects these being the positive 
aspect of fulfilment and the negative aspect of abstinence. If 
one partner wishes to fulfil this right and the other refuses 
what then is the solution when both are acting within their 
rights. To avoid this it may be confirmed that it is a right for 
one and a duty for the other(6). The jurists are in agreement 
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that it is the husband who has the right, with the condition 
that it be used in accordance with the requirements of the 
shari `ah (7). This is supported by Sürah 2, verses 222,223. 
The use of this right is restricted by the factors by which the 
excercise of rights is restricted in general terms, that is 
that no Barar should occur as a result of its use. If it is 
recognised that sexual desire occurs in women as it does in 
men, then abstinence by the man may cause Barar to the 
wife. Such abstinence is a manifestation of the manner in 
which intercourse is considered to be the right of the husband 
and in accordance with this he may either fulfil it or abstain 
from it. In either case however he is considered to be acting 
within his right(8). 
The shari ah restricts the right of the husband in that he may 
not have intercourse with his wife in any way which may 
cause Barar to her. This is in accordance with the hadTth of 
the Prophet: "la Barar wa la dirar" ("No harm or detriment"). 
Such Barar may take various forms of which the most obvious 
is the case where the wife is too weak to bear the act. In 
these circumstances the wife is not required to consent to 
intercourse with her husband . If it becomes apparent that 
intercourse causes clarar to the wife due to, some cause 
innate in her or for some temporary reason then in this case it 
is forbidden for the husband to have intercourse with her. 
Likewise if the husband exceeds the proper bounds in such a 
way that clarar is caused then the right is restricted by the 

extent of such Barar The jurists also deal with Barar arising 
not from the act of intercourse in itself but caused by it such 
as the case where the husband is affected by some sexually 
transmitted disease. If intercourse causes the death of the 
wife then the husband is responsible and may be liable to pay 
the diya`' or bloodwit, depending on the circumstances. The 
basis for this is that the husband is authorised to have 
intercourse with the wife but not to cause her Barar. (9) 

From the opposite point of view, the jurists have examined 
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the case where the man abstains from intercourse with his 

wife, thus preventing her from gratifying her natural desires. 
This is prohibited and the shariýah imposes various rulings in 
this case , amongst which is the right of divorce on grounds 
of Barar . According to Mälik the wife may seek divorce if 
she claims that the husband is harming her and that it is not 
possible for her to continue married life with him. She may 
ask a gäQli to separate them, and if the harm is confirmed and 
reconciliation cannot be achieved, then he will grant her an 
irrevocable divorce. The jurists also give rulings on 7/a' 

. 
This is the case where the husband refrains from intercourse 

with his wife intentionally and with no justification. This 

may be merely an apparent intention, or he may confirm this 
and swear an oath upon it. The majority of the jurists are 
agreed that if the man swears by God that he will not have 
intercourse with his wife for more than four months then he 
is muwallin. In these circumstances, if the husband has 
intercourse wiht his wife within four months the ha' is null 
and he is obliged to do a penance for the oath. If however he 
completes the four months without having intercourse with 
her then she is divorced from him irrevocably according to 
the I; lanafis. The opinion of the rest of the jurists however is 
that the ruling depends on the length of time and that it is 
then for the wife to demand either intercourse or divorce. If 
the husband refuses in this case then a gädl may divorce 
them. 010) 

If we weigh the two above opinions together, that is that 
mu`asharah jinsryyah is the right of the man alone or that it 
is a mutual right, we may note that the view that it is the 
right of the man alone is unworkable in practice in that this 
subject is in fact outside-the power of the law and its limited 

estimation. We thus return to the view of the majority of the 
jurists which is that it is a right for both of the partners on 
the basis of evidence from the Qur än and sunnah . This is 
emphasised particularly in Sürah2, verse 223 (11). There 
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' are moreover many hadith which confirm this, for example a 
hadith on the authority of `Abd Allah ibn `Amr ibn al Äs that 
the Prophet said to him : "0 `Abd Allah, have I not heard that 
you fast by day and spend the night awake ?" He replied : "Yes 
indeed, 0 Prophet". The Prophet then told him : "Do not fast, 
break your fast and sleep, for your body has a right, your eye 
has a right, your wife has a right, and your flesh has a right 
over you. "(12) 

A consequence which follows this closely is is the 
establishment of muf 5harah , which is the bond of 
relationship formed between the two families. On the basis 
of this, marriage becomes prohibited between the husband 
and the female line of descent and 
between the wife and the male line 

ascent of the wife , and 
of descent and ascent of 

the husband. (13) 

One of the important results of marriage is nasab, and the 
share `ah comprises rulings which protect offspring and 
provide for their care from conception to maturity. The 
jurists take these rulings as a basis for regulation of all 
matters concerning the child. In some of these they are in 

agreement whilst in others there is some dispute, and in view 
of the vastness of this subject which comprises amongst 
other matters maintenance for children, custody, and 
radä`ah, we shall confine ourselves here to the circumstances 
in which nasab is established as aý consequence of the valid 
marriage contract. 
Nasab may be established in three ways. 
The first of these is the fact of the marriage, on the basis of 
the hadith of the Prophet : "The child belongs to the marriage 
bed and the adulterer is forbidden". The jurists specify 
certain conditions for this, some of which they agree and 
some they disagree upon. The first is that conception by the 
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wife should be feasible, in that the husband should be mature 
or adolescent nearing maturity. The jurists are divided on 
this condition, the l anafis saying that nasab is established 
by the contract itself even if the partners have not met, thus 
even if they are a great distance apart and the wife conceives 
they hold that the nasab is established on the basis of the 
purely logical possibility of their having met (14). The 
I anbalis, Shäfi` rs and MälikTs however state that nasab is 

established by the contract providing that it was actually 
possible for the couple to have met, whilst Ibn Taymiyyah and 
the majority of the jurists specify that the contract must 
have actually been consummated(15). 
The second condition is concerned with the minimum duration 
of pregnancy, which is generally agreed upon by the jurists to 
be six months on the basis of Si rah 46, verse 15 ( a! -Ahgäf ), 
and Sürah 3, verse 14 (Lugmän). The former states the 
combined period of pregnancy and raciä`ah to be thirty months, 
whilst the latter states the period of radä `ah to be two years, 
thus by subtraction the minimum duration of pregnancy has 
been taken to be six months. This is supported by a report 
from the time of the Caliphate of `Umar ibn al-Khattäb, that a 
woman gave birth six months after her marriage. `Umar was 
going to impose the hadd for adultery on her. Ibn `Abbas said 
to him however, "If she argues with you on the basis of the 
Qur'an she will defeat you", and he read to him the two verses 
above(16). 
The third condition concerns the maximum duration of 
pregnancy. The jurists have differing views on this. The 
Hanafrs say that the maximum is two years on the basis of the 
words of ̀ Rishah : "The pregnancy of a woman does not exceed 
two years ". The Shäfi` is specify four years and the Mälikis 
five, on the basis of a narrative by al-Dar Qutni that Malik 
said : "There was a neighbour of ours, the wife of Muhammad 
ibn Ajlän, who was a truthful woman and whose husband was 
truthful, who conceived from him three times in twelve 
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years, each pregnancy lasting four years". The Zähirrs say 
however that the maximum is nine months on the basis of the 
above narrative concerning `Umar ibn al-Khajtäb(17). 
The fourth condition is that the husband should not deny nasab. 
If he does so then it cannot be established until the couple go 
through the procedure of li`än. 
The second method of establishing nasab is by declaration. 
The jurists define this as declaration by one person of the 
existence of a relationship between himself and another. Such 

relationships may be divided into two categories. The first of 
these is immediate relationship, that is relationships in the 
first degree such as that between father and son. The second 
is indirect relationship, that is the relationship of those who 
have a common forbear, such as brothers or uncle and nephew. 
This may also comprise descendents or forbears but in the 

second degree, such as grandfather and grandson. The 

conditions stipulated with regard to this are firstly that an 
individual who is declared to be the son of another should be 

of previously unknown nasab. Secondly it should be feasible 
that he could be the son of a person such as the one making the 
declaration in that their ages should be within reasonable 
limits for this to be possible. A third condition is that the 

one making the declaration should be telling the truth and 
known as a truthful person. A distinction is made by the 
Hanafis in that his declaration is evidence applicable to 
himself alone and cannot refer to anyone else (ie. he cannot 
establish nasab between other individuals by declaration) 

unless there is evidence or confirmation by a third party. 
Fourthly he should not state that a person is his child by zinä'. 
The majority of the jurists are agreed that no nasab can be 

established by zina' with the exception of Ibn Taymryyah who 
supports the establishment of nasab on the grounds of 
physical paternity. The Mälikis require also some causal 
evidence in the case where the circumstances contradict the 
declaration such as if the child is a foundling and the man 
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known to be sterile. This in order to preserve the integrity of 
nasab. In contrast the I; tanafis agree upon the establishment 
of nasab by declaration without any requirement of evidence, 
even in circumstances which contradict it(18). We may note 
here some of the rulings on adoption of a child of known or 
unknown nasab. Adoption was known before Islam and 
remained prevalent in its very early stages until the 
revelation of Sürah 31, verses 4,5 (al-Ahzäb ). In accordance 
with the custom of his tribe `Ali adopted his mawlä Zayd who 
thus became Qurayshi and was known as Zayd ibn Muhammad. 
This adoption was abrogated, however, by the above sürah 
(19). 
The third means of. establishing nasab is by evidence. This 

may comprise the testimony of two men or one man and two 
women. If a man claims that another individual is his son or 
his father and the other denies this claim, and if the claimant 
then produces evidence which is accepted, then nasab is 

established and all rights and rulings in respect of this are 
confirmed. It is an established principle that in claims of 
nasab evidence will be heard despite the denial of the 
marriage upon which this is based as this is essentially a 
claim of nasab and not a claim concerning marriage(20). 

The contract of marriage also establishes the mutual right of 
wiräthah (inheritance) on the basis that the physical union 
constitutes a bond between husband and wife which is 

comparable to blood relationship , thus if the latter 

establishes the right of inheritance, then so should the 
former. (21) 
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The rights of the husband with regard to the wife. 

The first of the rights of the husband which result from the 
valid contract is the right to tä `ah or obedience from his 

wife. This is based on SUrah 4, verse 34 (a! -Nisä' ). This 
comprises tä ̀ ah in all matters related to the marriage - with 
the exception or anything involving disobedience to God 
(22). If for example he orders her to do something which is 
forbidden by the shari'ah , such as drinking alcohol or 
gambling, associating with strange men or going out 
unsuitably dressed then it is her duty to oppose him according 
to the hadTth of the Prophet: "No !. Pah is due to any creature 
in defiance of the Creator"(23). 
On the basis of this right the husband may confine the wife in 
the marital home such that she lives with him under one roof, 
while he undertakes all the affairs outside which she would 
be unable to do due to their contradiction with her nature and 
role as a wife (24). The wife therefore undertakes the work 
inside the house and her husband may help her or she may be 

assisted by a servant. - There is a hadith about Fätimah (the 
daughter of the Prophet) that she came to the Prophet 

complaining to him about the burden of housework which was 
upon her and asking him for a servant. The Prophet said to her: 
"Fear and obey God 0 Fätimah, and do the work for your 
family". It is also reported that Asmä' said: "I used to do all 
the housework for Zubayr, and he had a horse and I used to 
lead it, and I made bread and carried it on my head from his 
land(25). 
The jurists differ on the work of the woman as to whether it 
is lard or merely mandi b. The Hanafis and Shäfi'i's are of the 
opinion that a wife's service to her husband or her house is 

not a duty for the neglect of which she will be blamed. They 
go so far as to say that she is not obliged even to cook his 
food nor to wash his clothes. The Melikis distinguish 
between whether or not she is of a social status whereby she 
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would not be expected to do housework. If she is then she is 
not obliged to do any housework at all, but if she is not then 
she is only obliged to do certain things such as breadmaking, 

cleaning the sleeping area and the like as this is the custom 
of most women. She is not obliged to grind corn or to weave 
or similar. The Zähiris are of the opinion that the woman is 
not obliged to serve her husband, not even in bread making or 
cooking, but that it is preferable if she does. (26) 

The second of the rights of the husband over the wife is the 

right of discipline. This is in effect an aspect of the right of 
tä `ah in that it is a remedy in case of the transgression of 
this right. Evidence for this right is found in Sürah 4, verse 
34 (al-Nisi' ). It is a condition for the exercise of the right of 
discipline that the woman be nbshizah or disobedient. Abü 
Ishäq says that nushiiz may occur between a married couple 
and that it is hatred of each of the partners for the other. A 

woman who is nashizah has "gone away" from her husband; 

she defies him and hates him and withdraws tä `ah to him. 
The jurists say that the husband has the right to discipline his 

wife for any refusal of tä`ah with no fixed bounds. The broad 

scope of the right of discipline leads it to being considered by 

the sharT'ah as a form of the right of reprimand which the gädf 
may have over all people, yet this right is conditional upon 
its not being a matter which might be taken before a gaci. If 
it is such then it is the gädi who has the right to restrain her 
in her husband's custody. The right of the husband is 
distinguished from that of the gaqi however in that certain 
rulings may be applied if he exceeds its limits. 
The means of discipline which appear in the Qur'än and sunnah 
are admonition, desertion of the marriage bed and light 
beating, and these varied means are arranged in an ascending 
order such that none may be used until the preceding one has 
been used and it appears that it has been of no avail. If one of 
the methods is used and it is effective then it should not be 
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given up in favour of a harder one . 
This is on the basis of 

Sürah 4, verse 34 (al-Nisi' ). There is an opinion that 
desertion in bed should only be used in the case where the 
woman commits an outrage and should not be included in 

general, that is for a simple dispute occurring between the 
two, in which case the husband should apply the means 
preceding desertion. This is based on the hadith of `Umar ibn 
Al-Ahwas who witnessed the khitbah of the farewell 
pilgrimage in which the Prophet said: "Have good intentions 
towards women for they are helpmates to you and you have 

nothing against them unless they commit and obvious outrage. 
If they do this then desert them in bed and beat them but not 
in a violent way. If they obey you then do not treat them 
unjustly. You have a right with regard to you wives, and they 
have a right with regard to you. Your right over them is that 
you should not allow into your bed someone whom you hate, 

nor allow into you house someone whom you hate, and their 
right over you is that you should be generous to them in their 
clothing and their food". The implication of this Kadith is that 
it is not permitted to abandon the marriage bed or to beat the 
woman unless she commits some serious outrage. The variety 
and order of methods of discipline is due to the variation in 
the nature of people 
It is stipulated that no Qlarar should be caused to the wife 
due to the husband's excercise of the right of discipline. 
Sayyid Qutb says that the rulings of the shari `ah on this 
matter were established on the basis of certain principles 
which govern the forms it may take, the motives which may 
initiate it and the purposes for which it may be used. This 
issue is laid down and regulated securely by the shari `ah in 
order that it might never be interpreted to imply that men 
have the whip hand over women or that women may be treated 
as slaves in the name of religion. These measures are 
permitted only in order to stem nushüz at its source before it 
can develop. The matter is surrounded by many cautions 

183 



against its abuse or its being carried to excess . It appears 
from the hadith that remedies may be sought in the case 
where this occurs. Mu`äwiyyah ibn l; lydahal-Qash? ri relates 
that he asked the Prophet: "What are the rights of the wife of 
one of us over him? " The Prophet replied: " That you feed her 
as you feed yourself, clothe her as you clothe yourself, that 
you do not strike her face, nor do anything offensive, and that 
you do not desert her except within the house. " He also said: 
"None of you should beat his wife as a beast of burden. He 
should not flog her in the morning and then sleep with her at 
night", and: "The best of you is the one who treats his family 
well, and I am the best of you towards his family. " 
These measures have limits at which they should stop. Once 
the stage is reached whereby the aim is achieved, no further 
steps should be taken. This meaning is indicated clearly at 
the end of Sürah 4, verse 34 (al-Nisä ). The means thus 
ceases where the end is achieved. The indication is that the 
aim of this is (P-ah , and that this is tä'-ah by consent, not 
by compulsion. 
In the case where the husband abuses his right of discipline 
then according to the Mälikrs the wife may ask for divorce on 
the grounds of clarar. According to the Shäfi` ryyah, if the 
husband is so bad tempered that restriction by a gädT will be 
of no avail, then he will separate them without divorce until 
such time as the husband regains his just nature. Nafaqah 
continues to be a duty for the husband during this period. 
The third right of the man is the right to choose the wife's 
domicile. The husband has the right to make his wife live 

wherever he wishes, on the basis of Sürah 65, verse 6 
(al-Tal q ). The jurists are agreed upon this but state that 
there are two restrictions. The first is that the true 
intention of the husband in moving his wife should not be to 
cause Barar to her. This restriction, in addition to being an 
application of the general principal of forbidding of darar 

, is 
also derived from the above verse. The jurists have specified 
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this restriction clearly saying that the gädl must investigate 
the facts of the situation to confirm that in relocating his 
wife the intentions of the husband- are not merely to cause 
ciarar to the wife but is for a legitimate purpose. The right is 
also restricted by fear of Barar which may occur for example 
if they are to move to a country where a war is taking place, 
or if there is great hardship. In such cases the woman may 
refuse to move. (27) 

The rights of the wife with regard to the husband. 

The rights of the wife over the husband consist in two main 
rights. The first of these is nafaqah . This is not simply 
maintenance in the form of money paid to the wife but 

comprises providing for all her needs in the way of food and 
drink, clothing, housing and running a household. 
The basis for nafaqah is derived from the Qur'än and sunnah, 
for example Sürah 2, verse 233 (al-Bagarah ), Sürah 65, 

verse 6 (al-Taläq ). 
What may be derived from these verses is that maintenance 
for the wife is incumbent upon the husband in that when the 
wife bears children nasab is established with regard to the 
husband and the second verse therefore contains a command to 
husbands to house divorced women until they give birth to the 
limit of their ability. The fact that this is obligatory for 
divorced women indicates by giyäs that the same should apply 
to married women. The last verse which states the obligation 
of the husband to provide for his wife according to his ability 
is confirmed by the sunnah. It appears that the Prophet 
commanded that nafaqah be provided for the wife in various 
hadfh ; for example, the Prophet was asked "What rights do 
wives have ?" The Prophet replied : "That you feed them when 
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you eat, that you provide them with clothing as you clothe 
yourself, that you do not strike their faces, that you do 

nothing disgraceful, and that you do not desert them except 
within the house (ie desert the marital bed) 

. It is related by 
Jäbir that the Prophet said in his khutbah before the farewell 
pilgrimage : "They are entitled to their maintenance and 
clothing from you in accordance with what is equitable". This 
is further supported by the hadft related on the authority of 

`Äishah that Hind bint `Atabah ibn RabT'ah ibn "Abd Munäf came 
to the Prophet and said : "0 Prophet, Abü Sufyän is a miserly 
man and does not provide sufficient maintenance for myself 
and my son except for that which I take from his money 
without his knowledge. Is it wrong for me to do that ?" The 
Prophet replied :" Take from his money that which you require 
for yourself and for you son. " 
What may be derived from this hadith , is that nafaqah for the 
wife is obligatory. Were it not so the Prophet would not have 

given her this permission as he would never permit the 
wrongful taking of money. 

The jurists are agreed that the obligation of nafaqah for the 
wife is one of the consequences of her entering into the 
contract of marriage. They differ only on when this becomes 
obligatory and the conditions required for it to be considered 
her right. 
The view of the Hanafrs is that nafaqah is obligatory simply 
on the basis of the valid contract, even if the wife has not 
yet moved to the marital home, on condition that there is no 
impediment on her part to her doing so, but that the cause is 
the delay on the part of the husband in availing himself of this 
right. They specify certain conditions for the right to nafaqah 
which are: 

1. That the marriage contract be valid. 
2. That the wife be suitable to the intended purpose of 
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marriage, that is the mutual physical gratification of husband 

and wife. Thus she must be of age or in the case where she is 

a minor, she must be sufficiently mature that she may 
consummate the marriage. If she is under-age and unable to 
consummate the marriage then nafaqah is not obligatory as 
the condition which makes it so is the wife's consenting to 
consummation. Just as it is not possible to impose the 
condition of consent to consummation upon the wife, so it is 
not possible to impose the condition of nafaqah upon the 
husband. This is the view of Abü Hanifah and Muhammad. Abu 
Yüsuf says however that if the wife is a minor and 
consummation is not possible, but if it is possible for her to 
be useful as a companion or household help, and she moves to 
his house, then she is entitled to nafaqah . The impediment to 
consummation here is temporary and the situation is thus like 
that of a wife who is menstruating or in child-bed who is 

entitled to nafaqah despite the temporary circumstances. 
If she is of age however and the husband is a minor then again 
there are two views. That of Abü Hanifah and Muhammad is 
that the wife is entitled to nafaqah in this situation. There is 
another opinion however that no nafagah is due as the husband 
has not been able to consummate the marriage just as if she 
was a minor or absent. 
3. The wife should consent to being under his authority 
legally. If she declines to do so or is prevented from such by 
her wall then she is not entitled to nafaqah . Likewise she is 
not entitled if she submits to his authority only for this 
purpose, just as if she submitted to consummation 
merely in order to receive the prompt "mahr. 
The Shäfi` is hold two views on this subject. The earlier 
view is that nafaqah is obligatory on the basis of the contract 
as is the mahn on the same grounds as a woman who is ill. 
The later view however is that nafaqah becomes obligatory on 
the basis of the wife giving herself over to the husband 
absolutely. If a girl who is a minor gives herself to her 

N 
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husband without the permission of her wall this is sufficient 
to establish the husband's taking of his right with regard to 
her, just as a woman who is of age and rational who gives 
herself to a husband who is a minor without the permission of 
his wall is entitled to nafaqah . The minor girl who is not 
able to consummate the marriage is not, however, entitled to 
nafaqah , in contrast with a woman who is ill as illness is 
something unforeseen and generally temporary. 
In the case of the contract which is irregular, al-Shäfi`i is 

of the opinion that nafaqah is not obligatory in this union even 
if the wife becomes pregnant. If, however, the husband does 

provide nafaqah, and they then separate, the husband has no 
right to reclaim what he has paid from the wife, rather it is 

considered to be in return for the gratification which he has 

obtained from her, whether or not she be pregnant. The 
Shäfi`rs are also of the opinion that nafaqah is forfeit in the 

case of nushüz.. 

The Mäliki view is that nafaqah is obligatory on fulfilment of 
certain conditions. The first is that the wife or her wall 
should call for consummation to take place after time has 
passed for the couple to prepare themselves for each other, 
and that the wife should not decline to have intercourse upon 
his request. The second condition is that she should be fit for 
consummation with no impediments to this, or grave illness 
prohibiting intercourse. In such cases she is not entitled to 
nafaqah , and this applies in the case of illness of either 
spouse. A third condition is that the husband should be of age. 
If he consummates whilst he is a minor and not legally 
capable of this, or if she is a minor and unable to unable to 
consummate the marriage then no nafaqah is due. (28) 

Nafaqah ceases upon the death of either of the parties to the 
marriage on the grounds that there is no basis for it to 
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continue. 
Nafaqah may be forfeited or suspended due to actions on the 
part of the woman. Examples of such actions are 
a. Nushüz or disobedience of the wife. 
Nushüz may consist in the wife's leaving of the marital home 

without the permission of the husband. The Shäfiis are of 
the opinion that it means withdrawing of tä `ah to the 
authority of the husband and they define his authority as 
comprising that which may be considered affairs of married 
life and which is in no way offensive to God. The jurists are 
agreed that there is no entitlement to nafaqah for the duration 

of any nushüz on the grounds of non-submission to the 
husband's authority due to a cause arising from the side of 
the woman. The Hanafrs do not consider the wife to be 
näshizah if she declines to have intercourse, providing she 
remains in the marital home, as she remains confined and 
therefore subject to the husband forcing the issue if he so 
desires. The Shäfi`is make exception of certain cases where 
nafaqah is not forfeited if the wife goes out without the 
permission of the husband and she is not considered näshizah. 
These are cases of absolutely necessity, or those instances 

where the custom of the society in which she lives permits 
this. The Mälikis make a distinction on the basis of whether 
or not the wife is pregnant. If she is pregnant then nafaqah 
will be obligatory in the case where if she were not it would 
be forfeit. (29) 

b. Riddah or apostasy of the wife. 
This is the instance where a Muslim woman rejects Islam, in 

which case her nafaqah is forfeit, in contrast with a woman 
who is an adherent of one of the accepted religions and who is 

married to a Muslim man, for she is entitled to nafaqah . 
Nafaqah for a woman who apostasises is forfeit whether she 
is married or completing her iddah 

. 
If however she returns to 

Islam during the iddah then her nafaqah is not restored 
automatically, but only after a new contract is made. This is 

189 



in contrast with the case of nushüz,, on the grounds that 
riddah is grounds for separation from the side of the woman 
and causes nafaqah to be cancelled, whilst nushüz is an 
incidental matter which suspends nafaqah but does not cancel 
it absolutely. (30) 
Nafaqah comprises all that which a husband is required to 
provide and includes the expenses of food, clothing and 
housing . These matters are agreed upon amongst the jurists. 
There are, however, certain other matters such as the 
provision of medical treatment which cause some 
disagreement. According to the Hanafrs the cost of medicines 
is not incumbent upon the husband, even if the matter is 
raised before the law in case of dispute. It follows then that 
if medicines are not the responsibility of the husband then 
likewise the cost of stimulants such as coffee and cigarettes 
is not incumbent upon him, even if the wife will suffer by 

withdrawal from them. There is morever disagreement on 
whether or not payment for a midwife is incumbent on the 
husband. There is a view that it should be his duty as the 
benefit is to the child and support for the child is incumbent 
upon the father. 
Payment of a servant or provision of someone to assist the 
wife with housework varies according to local custom and 
the circumstances of the husband. If he is affluent andq the 
wife is of a class w)o a, -`e not accustomed to doing thcýrr own 
household work, then it is the husband's duty to provide a 
servant. He is then obliged to to maintain the servant as this 
is then a part of the nafaqah of the wife. If he refuses this a 
gädi may impose upon him payment of a servant. This is 
agreed upon by the I; lanafi jurists, but they disagree about 
payment for more than one servant. Abü Hanlfah only imposes 
the obligation of payment for one servant as any more would 
constitute excess. Abü YGsuf says that the husband may be 
required to pay for two or more servants if he is affluent. If 
however he is of restricted means he is not required to 
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provide a servant, nor to keep one. He is required to provide 
only essential nafagah , and the provision of a servant does 
not come under this category. AI-Shäfi`i disagrees with the 
above, holding that the husband is liable to provide a servant 
for his wife even if he is in straitened circumstances, on the 
condition that she is of a class who would normally have 
servants. If she is not then there is no requirement to provide 
a servant unless she is aged or infirm and unable to undertake 
housework. 
The Mälikis are in agreement with the above, with the 
exception that they specify in addition the cost of medical 
treatment, doctors fees and payment for a midwife as part of 
the nafaqah for the wife. Likewise, with regard to their 
domicile, if the husband requires her to live with his 

relations, he may be bound by two main conditions, firstly 
that there be a private place for the wife such that none of his 

relatives may be able to see her naked, and secondly that the 

wife should suffer no Barar from living with his family. If 

either of these conditions is not fulfilled then the wife has 
the right to refuse to reside there. 

The husband should undertake nafaqah in the form of housing, 
food and clothing without being requested to do so. This is 
then in respect of the wife giving herself to the husband. If 
he does this then the wife has no grounds to demand that this 
be imposed. The wife's consent to the amount of this 

concludes the matter. If she does not agree to the amount 
then she is entitled to pursue the matter in law for the 
nafaqah due to her to be assessed. The validity of her claim 
must then be established and the amount of nafaqah due to her 

will be estimated with respect to its three main elements. 

The jurists differ on the basis for the estimation of the 
nafaqah . 

The first view which is supported by the Malikis and 
Hanbai s, and which is the predominant view of the Hanafis, 
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is that when nafaqah is assessed the circumstances of the 
couple together should be taken into account. If they are 
affluent then an amount appropriate to their affluence should 
be imposed, and likewise if they are of modest means. This 
is based on the hadith about the Prophet's instruction to Hind, 
the wife of Abi] Sufyän which is clear in specifying the 
circumstances of the woman in determining nafaqah as the 
Prophet instructed her to take from her husband's money that 
which she required. The second view, which is supported by 
the Shäfi`rs , and which is held by al-KarakhT as well as Ibn 
Hazm and the Zaydis and the Imami ShT ̀ah as well as 
constituting a second opinion amongst the IlanafTs, is that the 
only factor to be considered in determining nafaqah is the 
circumstances of the husband. This is based firstly on Sürah 
65, verse 7 (al-Taläq), the effect of which is that nafaqah 
should be provided in accordance with the means of the one 
providing it and his ability to pay. This is supported by the 
fact that the verse states that nafaqah is imposed upon the 
man' in accordance with his means. Whilst nafaqah is 
obligatory for rich and poor, a poor husband will not be 
obliged to pay the nafaqah due from a rich husband as this 
would be impossible for him. Food and clothing are incumbent 

upon him in accordance with what he has, thus she should eat 
as he eats, and the same applies to all aspects of their life. 
The logical view is that a woman who marries a poor man 
accepts his circumstances and the level of nafaqah which he 
is able to provide, even if she herself is from and affluent 
background. This is consistent with the requirements of 
equitableness in that the determining factor is the 
circumstances of the man and that nafaqah should be within 
the limits of his financial capacity and the limits of that 
which is essential to fulfil the requirements of the woman. 
Nafaqah is thus estimated according to the resources of the 
husband and on the basis that the wife is attached to the 
husband and not to her family. (31) 
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Where the husband refuses to pay nafaqah a distinction must 
be made between in the case of a man who is affluent and that 
of a poor man. 
In the case of an affluent man, he may or may not have visible 
assets. If he does, a gädi may sell these and pass on the 
proceeds to the wife to maintain herself. This is on the basis 
that the nafaqah required in this case is a debt and if a debtor 

refuses to pay what is due from him a q1o may sell any of his 

property which is surplus to his essential needs, even if this 
is by force, in order to pay his debts. 
If he has no visible assets which a q3o may sell, or of he 
does have property but it is not surplus to, his requirements, 
then if the wife asks for his imprisonment the gädi will 
comply with this request. If it is established that he is 

affluent then the duration of his imprisonment is at the 
discretion of the gäcir . There is no specific period for his 

rather it varie according to the persons involved. According 
to Abü Harfifah, the minimum length of imprisonment is one 
month and the maximum three. The g541rwill only apply this if 
it is clear that the husband is willfully refusing to pay 
nafaqah after being called before the governing session two or 
three times and having been censured for leaving his wife 
without nafaqah . 
If he is imprisoned and still refuses to pay, there are two 
views on whether or not the wife is entitled to seek 
separation on grounds of lack of nafaqah . The first of these 
which is supported by the Zähiris, Hanafrs, Shäfi`Ts and 
Hanbalis is that the gäci may not, comply with the wife's 
request for separation as in the case of an affluent man it 
may be possible to take from his assets ; moreover if at a 
certain time he refuses to pay this does not mean that he will 
do so in the future. The second view, which is that held by 
the Mälikis, al-Kargi and Abu Tahlib that the woman has the 
right to seek separation on the basis of SGrah 2, verse 233 
(al-Bagarah ). This verse contains a clear prohibition of 
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causing detriment to the wife. The opinion, that there should 
be no separation on grounds of lack of nafaqah is detrimental 

to her and unjust. The removal of such injustice is then a 
duty, and in this case it can only be achieved by separation 
(32) 

If the husband is poor then it is agreed that the wife cannot 
ask the gädi to imprison him for refusal to pay nafaqah . 
Imprisonment is a measure to be used only against the injust 

action of an affluent husband who refuses to pay although he 
is able to do so. 
In this case there are two points of view with regard to 

whether or not the woman may ask for separation on the 

grounds of lack of nafaqah . The first of these is that of the 
Sh5fi' Ts, that if the wife asks for separation on grounds of 
the husband's inability to provide nafaqah then a gäci should 

not comply with this request, rather he should instruct her to 

incur debts, that is to buy food on credit, the cost to be met 
from the money of the husband. This is in accordance with 
Sürah 2, verses 228 and 268 (al-Bagarah ), and $t rah 65, 

verse 7 (al-Taläq ). The first of these shows that a person 

who is in debt but who is poor should have his debts deferred 

until he becomes more prosperous. On this basis then it 

follows that the wife has no right to separation for lack of 

nafaqah and she is moreover required to incur debts to cope 

with the situation until he is able to do so. There is a view 
that this is unnacceptable, however, on the grounds that the 

first of the verses appeared in a general form, whereas Sürah 

2, verse 228 (al-Bagarah ) moreover rules on the subject of 
disputes and on the basis of this the gädl should order their 

separation in order to remove the Barar which is affecting 
her. With regard to the other two verses, it is inconceivable 

that there should be giyäs between the fact that the poor man 
is not charged to pay nafaqah if it is beyond his means, and 
the impermissibility of separation. More appropriate is the 
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avoiding of Barar to the wife by freeing her from this 
relationship so that she may earn her own living or marry 

% another man. 
The supporters of the view that there should be no separation 
on the grounds of inability to provide maintenance rely on the 
following hadfIh: Abü Bakr and `Umar ibn al-Khattäb went to 
the house of the Prophet and found him sitting surrounded by 
his womenfolk. They joined him, sitting in silence, then Abü 
Bakr said : "If I saw a woman asking for nafaqah I would strike 
her on the neck. " The Prophet smiled and said: "Here they are 
around me as you see asking me for nafagah ". Ab'n Bakr turned 
to his daughter `Aishah, wife of the Prophet, and struck her 

neck, and`Umar ibn al-Khattab turned to his daughter Hifsah, 
wife of the Prophet, and struck her neck, both saying: "Do 
you ask the Prophet for that which he does not have ?" They 
replied: "By God, we will never ask the Prophet for that which 
he does not have". What may be inferred from this hadilh is 
that the two men began to beat their daughters in the 
presence of the Prophet when they asked for nafaqah which 
he could not provide. It is not possible that they would strike 
them if they were claiming a right, and the Prophet would 
confirm this, thus the indication is that there is no. right to 
claim maintenance in straitened circumstances. If such a 
claim is not valid then it follows that it is not possible for 
the wife to seek separation on grounds of inability to provide 
nafaqah . 

There is a second view which is supported by Mälik and al- 
Shäfi `1 is that if the husband is in difficult financial 
circumstances and the wife chooses separation they will be 
separated but this will be by dissolution not divorce and the 
husband cannot then restore the marriage during the `iddah 

even if his circumstances improve. If a gädi does not rule for 
dissolution but obliges the husband to divorce her and he then 
divorces her then he may reinstate the marriage. If he does so 
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when he is more prosperous and refuses to pay nafaqah then 
she may seek dissolution of the marriage. 
If she consents to stay with him in spite of hardship, or 
marries him knowing of his circumstances, and later seeks 
dissolution on grounds of hardship, then this will be granted. 
This is the view of al-Shäfi`i on the basis that just as nafaqah 
is a right which is renewed every day, so is the right to 
dissolution. Malik, however, is of the opinion that the wife 
has no claim for dissolution in either case as she committed 
herself to the contract knowing of the situation. Malik holds 
moreover that separation between them will be by revocable 
divorce and if the marriage has been consummated and the 
husband becomes more prosperous during the `iddah 

, then he 
has the right to reinstate the marriage. This is based on 
Sürah 2, verses 229-231 (al-Baqarah ). What we may 
conclude from these is that they show clearly the obligation 
to keep a wife without causing Barar to her. A man who is not 
able to provide nafaqah causes Barar to his wife, and to 
force her to remain with him conflicts with equity in married 
life. He is then required to release her in kindness. If he 
refuses to do so then the ggdi acts for him in divorcing her as 
he would in the case of jubb orinnah . 
The evidence from the sunnah is that the Prophet gave the 

right to seek divorce for lack of nafaqah. It is reported that 
the Prophet said of a man who did not have enough money to 
support his wife that they should be separated. (33) 

If a husband is away from his place of residence and his 
family for a period of time, and his wife does not have enough 
money to provide for herself then it must be established 
whether or not he has left her any money, goods or land. If he 
has left property then the wife may bring the matter before a 
gäär claiming nafaqah against that which he has left behind. 
The opinion of the Hanafrs is that if he has money in the form 
required for nafagah , of if he has money deposited or owed to 
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him and the wife asks that nafaqah be imposed upon these 
then this will be effected. This is in effect an emergency 
action against an absent person which is unopposed and it is 
then required that the gädi make the wife swear an oath that 
the absent husband had not given her any advance nafaqah 
before his departure. Moreover he must take from her a 
guarantee with regard to the nafaqah in case of the 
possibility that she has already received the money, or in 
case she has been divorced and has completed her iddah or in 
case she is considered näshizah and is not therefore entitled 
to nafaqah. If the husband has left property such as houses or 
agricultural land then the gaadi will impose nafaqah to be 
drawn from the letting of these as he is not empowered to 
sell such assets in the absence of their owner. 
The Mälikis and Shäfi`is are however of the view that the gädi 
must impose nafaqah from that which he has left and to that 
end his goods and property may be sold if he has left nothing 
in a form which may be used as nafaqah . The gäoJ may not 
impose nafaqah however until he has taken a legal oath from 
her that she is entitled to nafaqah up to this date, and that 
she has not forfeited all or part of it. If the husband then 
appears and objects to what has been done, and if it is proved 
that the nafaqah was forfeited, then he may recover from her 
that which she has taken. 
The I; lanafis are of the opinion that if the absent husband has 
not left any property and the wife states this to the gädi in 
order that he impose nafaqah for her against the husband and 
authorise her to incur debt in his name, then her evidence 
will only be heard in relation to the husband and not in 
relation to nafaqah as this is a ruling against an absent person 
which is not permissible. 
The Mälikrs and Ibn Hazm are of the' view that if the gäcir is 
aware of the husband's affluence then he may impose nafaqah 
but if he is aware that he is not affluent then he will not do 
so as the poor man is not held liable for nafaqah . If he has no 
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knowledge of the circumstances of the husband then no 
nafaqah can be imposed until this is established. 
The Shafi`is and l, -fanbalrs and a group of the Hanafrs are of 
the opinion that the gadi should hear the woman's claim in 
order to impose nafaqah and to instruct her to incur debt, so 
long as there is no Barar to the absent husband, for if he 
later appears and confirms the marital relationship then the 
debt will be imposed on him. If however he denies the 
marriage then the gädr will ask her to repeat her evidence, 
and if she does so then her word will be taken, but if she 
cannot then her kaf! will be held responsible. 

If the wife requests separation because her absent husband 
has neither left nor sent nafaqah, the IIanafis, , Shäfi`rs and 
Zähirrs are of the opinion that her request should not be 

complied with and that the gädi should not divorce her even if 
the absence is prolonged or his whereabouts unknown, as 
dissolution on grounds non-payment of nafaqah during 

absence may only occur in case of poverty, and where poverty 
is not established then this is not permitted. 
The Mälikis are of the view however that the wife has the 
right to ask for separation and that the gadl is required to 
respond to this. He will then be divorced after he has been 
written to, if this is possible, that is if his whereabouts are 
known, and after reasonable time has passed for letters to 
reach him. It is not specified as a condition that the absence 
which is the grounds should be unjustified, but it ' is required 
that a period of time should have passed which has caused 
actual , 

darar to the wife. The Mälikis specify this period as 
one year. 
The Hanbalrs hold that if the husband is absent vAfiout 
justification and leaves no money and it is not possible to 
draw nafaqah from his property, and the wife is moreover 
unable to take loans or incur debt, then she may ask the gädi 
to dissolve her marriage. (34) 
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Nafaqah is then the chief material right occurring as a 
consequence of the contract of marriage. 
The second main right of the woman is mu `asharah bi 

al-ma`rüf or fairness of treatment and is in effect concerned 

with matters of manners and morals. It comprises all aspects 

of marital life, but the jurists have noted certain main 

points. Amongst these is reliability . 
Each of the couple 

should be faithful to the other in the largest and the smallest 

matters. As partners it is essential that there is honesty and 
loyalty between them. There must also be mutual trust such 
that each has not the-slightest doubt in the advice, honesty 

and sincerity of the other. There must be love and 

compassion. Each of the partners should deal with the other 

on the basis of sincere affection and companionship which 
they should share throughout their lives on the basis of Sürah 

4, verse 14, and of the words of the Prophet : "He who does 

not show compassion will not be shown compassion". Also 

important are manners in general in the form of kindness in 

treatment, respect and esteem, cheerfulness and gentle 

speech. 

A further right of the woman over the man applies in the case 

where he is married to more than one wife. This is the right 
of qasm or equity between wives in treatment and the 

evidence for this is found in Sürah 4, verse 22 (al-Nisa' ). On 

the basis of this it seems that the permitting of polygamy is 

conditional upon the maintenance of qasm, and if a man fears 

that he will not be able to apply justice between wives then 
he should restrict himself to one. This is confirmed by the 
had? h . The Prophet is reported to have said: "If a man has 
two wives and is inclined towards one of them then on the Day 

of Judgement he will be reprimanded for his injustice". What 
is meant by inclination in this context is inclination in terms 
of sharing and spending, not in terms of love and affection as 

199 



this is not within a man's power to control. `Äishah is 
reported to have said: "The Prophet used to share and be fair 
[amongst his wives] and said: '0 God, this is my qasm in that 
in which I have the power, do no blame me for that which is 
in your power and over which I have no control. " 

The Ilanafis confirm that the word qasm means equity or 
justice between wives . They hold, however, that justice 
may be impossible to achieve as is suggested by Sürah 4, 
verse 22 (al-Nisa' ), and that guidance may be found here in 
the same silrah , verse 129 which states that whatever pains 
a man takes, he will not be able to achieve justice, but that 
he he should not follow his inclinations to excess and leave 
any of his wives neglected. They infer from this that the 
shari `ah permits a man four wives, but that it is forbidden to 
take more than one wife if there is a fear that he may be 

unjust between them. 
The jurists have set many principles defining qasm between 
wives. Some of the Hanbalrs are of the opinion that it is not 
obligatory in terms of nafaqah so long as the wives are 
sufficiently provided for. Ibn Taymiyyah says, however, that 
the obligation of qasm is defined clearly in the Qur'an and 
sunnah and comprises "just division". On this basis it is the 
right of each wife to be provided with nafaqah and 
accommodation equal to the other wives. The achieving of 
justice in these practical terms is possible. Each wife should 
have her own nafaqah for food and for clothing and all of her 
other requirements, just as she should have her house on a 
basis of equality with the others. Thus, notwithstanding the 
special position of each of the wives, they all become equally 
the wives of the man. With regard to staying with 'them, the 
basic principle is that the man should stay with each of them 
to enjoy each other's company and so that they do not become 
lonely. There should be no distinction between one wife and 
another in spending time with them, and this should be in 
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sickness and in health. If he wishes to stay in the house of 
one of the wives this is permitted only if the other wives 
agree. This is on the basis of the words of `Aishah: "When the 
Prophet grew heavy [with illness], he asked the permission of 
his wives to be nursed in my house, and they gave their 
permission. " 

The shah `ah does not leave a wife. without protection if her 
husband marries another woman. On the contrary, it 
recognises that she may suffer injury and gives her the right 
to demand separation for such, particularly if she had 

stipulated in the marriage contract that the husband should 
not take another wife. This is -known as the condition of 
consent, and the extent of the permitting of such conditions 
varies in the, view of the jurists. (35) 

The position of the Egyptian and Moroccan Ahwäl 
Shakh, qiyyah with regard to the regulation of the 

rights which result from the contract of marriage 

The position of the Egyptian Ahwäl ShakhsTyyah with 
regard to mu' äsharah jinsiyyah 

The characteristic feature of the Egyptian Ahwäl Shakhgiyyah 
in connection with the right to mu`äsharah jinsryyah and the 
rights derived from this , that is nasab and wirathah , and 
the contravention of these rights in the form of Barar, is that 
rather than organising this in the form of principles, it is 
regulated on the basis of remedy for non-fulfilment or abuse 
of rights. 
The law does, however, regulate the subject of nafaqah and 
everything related to it, including the requirements and the 
reasons for it, the entitlement to it and the reasons for its 

201 



being forfeit. This is due to its being considered the chief 
factor on which married life depends in practical terms. It 
also organises the subjects of the absence or imprisonment of 
the husband and 'uyüb in the parties under specific Articles 
which indicate that if these occur, they may constitute 
grounds for divorce. 

The Moroccan Mudawwanah however organises the rights 
occurring on the basis of the contract under specific chapters, 
and indicates in separate sections the remedies for violation 
of these rights. We may note that this regulation, from the 

point of view of form is in accordance with the organisational 
framework of contracts in general in that it determines the 
foundations and conditions, and then organises its direct 

consequences by defining the rights arising from it. The 

effect of this is to restrict the judiciary somewhat in that 

where a dispute arises they are restricted to the articles at 
their disposal, whereas the Egyptian legislature in organising 
these matters, with the exception of nafaqah , regulates 
them in a more comprehensive form. Rather than specifying 
rights, it indicates in various articles the grounds which if 
fulfilled allow the wife to seek separation. Amongst them are 
those which regulate Barar which the husband may cause to 
the wife, whether it be moral or material, active or passive. 
Other articles regulate specific ciarar resulting from an action 
which the husband may take against the wife, such as absence 
with no justification. This will be illustrated when we 
examine the texts of the articles, the disputes brought 
before the Egyptian courts and the means of arriving at 
rulings in these. 

We find that whilst the Egyptian Law does not specify this 
right explicitly, it considers its non-fulfilment on the part of 
the husband a form of Barar which as such permits the wife 
to seek divorce. This is on the basis of Article 6 of the Draft 
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Ordinance 25 of 1929 which states: 

If a wife claims that her husband caused 4larar to her in 

any manner whereby she can no longer continue living with 
him, she is permitted to seek divorce, in which case the gädi 
will grant her irrevocable divorce providing the Barar is 

proved and that he is unable to reconcile the couple. 
If the application is rejected and the complaint then 

repeated but the Qlarar is not proved, the gädi will appoint 
two arbitrators as specified in Articles 7- 11 of the same 
law. (36) 

To illustrate the application of this Article we may examine 
an unpublished case which was brought before the Mahkamah 
lbtida-'iyyah concerning non-consummation of marriage. 

CASE STUDY NO. II. (37) 
Case study concerning non-consummation of marriage. 

(unpublished case) 

THE FACTS OF THE CASE 
The respondent had brought initial Case no. 74 of 1986, Ahwäl 
Shakhsiyyah, North Cairo Mahkamah Ibtidfi'iyyah, against the 

appellant seeking a ruling to obain an irrevocable divorce from 
him, and an order that he should not contact her concerning 
their marriage. She stated that she was his legitimate wife 
as per a valid contract of marriage. The marriage had not been 

consummated during the period of their marriage and he had 
deserted her after three months. He had not supported her 
financially and had procrastinated as regards the 
establishment of a conjugal home. 

The Court referred the case for investigation in order for the 
elements pertaining thereto to be proven or denied. It then 
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heard the witnesses of the respondent, who stated that the 
appellant had married the respondent in 1983 and had left her 
a few months later without having consummated the marriage, 
as a result of which she had suffered Barar. In the hearing on 
24/2/1987 in the presence of the litigant parties the Court 
granted the respondent a divorce on the grounds that the 
statements made by her witnesses in whom the Court has 
faith established that her husband had left her and had 
expressly failed to consummate the marriage, meaning that 
he had deserted her without reasonable cause for a period of 
over three years, thus causing her Barar of a serious nature. 
The appellant was dissatisfied with this ruling and lodged an 
appeal by means of a writ deposited on 25/3/1987 seeking a 
ruling that the appeal be accepted in form and content by 
referring the same for investigation in order to establish the 
elements thereof, quashing the original ruling, rejecting the 
case and obliging the respondent to pay the costs and legal 
fees of both parties on the grounds that he had not deserted 
his wife, had supported her financially , and had invited her 
to join him on 27/10/1986 after having established. a 
legitimate home for her. Her witnesses however were 
unaware of this and did not know where he lived. She had 
instructed them as to the testimony they were to give and the 
Mahkamah lbtidä'Tyyah failed to adjourn the case as 
requested. 

Before passing judgement, the Court referred the case to the 
Niyäbah `Ämmah 

- which submitted its Memorandum and 
concluded by requesting a ruling accepting the appeal in form, 
before the matter was adjudged by referring the case for 
investigation, whereby the appellant could refute the proof 
submitted by his respondent wife before the Mahkamah 
Ibtidä'iyyah. 
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THE RULING 
The original ruling is based on valid reasons of which this 
Court is satisfied and from which the appeal did not detract, 
these being a bare statement of evidence, particularly since 
the appellant had availed himself of the oppurtunity to deny 
the claims of the respondent before the Mahkamah 
Ibtidä'iyyah. It therefore declared a ruling for investigation 

and the respondent attended the fixed hearing without 
witnesses as a result of which the Court deemed it 

appropriate to reject the appeal in content. Accordingly the 
Court ruled in the presence of the litigant parties to accept 
the appeal in form and to reject it in content, thus endorsing 
the original ruling. 

The position of the Moroccan Mudawwanah with 
regard to 

mu ` äsharah jinsiyyah 
In the Moroccan Mudawwanah the subject of the right to 
mu `äsharah jinsryyah is organised according to the 
traditional divisions of fiqh, under the title of Mutual rights. 
This is found in al-Kitab al-Awwal, Chapter 4, Section 34, 
The mutual duties of husband and wife :1 Lawful 

cohabitation. In addition the' Mudawwanah stipulates in 
al-Kitäb al-Thäni, Chapter 2, Paragraph 58 on divorce on the 
grounds of WX or abstinence, if a husband abstains from 

conjugal relations with his wife, she may take her case to a 
gädi who shall grant a period of four month's grace to the 
husband. If he does not comply within this period, she shall 
be granted a revocable divorce. (38) 
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The position of the Egyptian Ahwäl Shakh? ryyah with 
regard to nasab and wirathah 

The Egyptian Ahwäl Shakhsryyah does not regulate the 
establishment of nasab as such, rather it deals with it from 
the point of view of claims of nasab. 
Article 15 on claims of nasab states: "No disputed claim of 
nasab shall be heard regarding the child of a wife where it is 
established that there has been no meeting between her 
husband and herself from the time of the contract, nor the 
child of a wife who gives birth after a year of absence of the 
husband, nor the child of a widow or divorcee who gives birth 
to him more than one year after her divorce or widowhood". 
This Article appears in exception to the provision of Article 
280 of Draft Ordinance 78 of 1931 on the Regulations on the 
Organisation 

. of the shari `ah Courts (in accordance with 
the most appropriate views of the Hanafis which state that 
paternity must be proved even if it is only deduced from 

appearances, or in other words, even if there is no reason to 
believe that consummation has taken place or that the couple 
have been in seclusion together). (39) 

Wiräthah in the Egyptian Ahwal Shakhsiyyah is regulated in 
accordance with Statute 75 of 1943, Article 7 of which 
stipulates provisions regarding the line of wiräthah which is 
based on marriage, blood relationship and agnate relationship. 
Wiräthah on the basis of marriage is obligatory inasmuch as 
the spouses are entitled to specific shares. (40) 

We may look at the position of the Egyptian Ah wä I 
Shakhsiyyah by examination of two unpublished cases. 
1. Claim of nasab 
2. The establishment of nasab and the right to wirathah 
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CASE STUDY NO. III. (41) 
Case study concerning nasab. 

THE FACTS 
The facts of the appeal can be summarised in that the first 
respondent brought Case No. 273 of 1977 Personal Status, 
before the Mahkamah lbtidä'iyyah in Mansürah against the 
petitioner and the second respondent, seeking a ruling to 
establish the petitioner as his legitimate father without 
objection from the second respondent. In evidence, he stated 
that the petitioner had married the second respondent under a 
valid contract of marriage and had consummated the marriage. 
They had lived together as man and wife and he had been born 
as a result of their union. The petitioner, however denied 
nasab and refused to confirm that the boy was his son, and as 
a result, he (the first respondent) had lodged the case. This 

was confirmed by the second respondent. 
The Mahkamah Ibtidä'ryyah referred the case for investigation 
in order to establish the facts. Having heard the testimonies 
of both parties, it commissioned the legal medical 
department to assess the age of the first respondent. It then 

reconvened and ruled on 31/12/1980 to establish nasab 
between the first respondent and his petitioner father. The 

petitioner appealed against this ruling by means of Appeal No. 
2 of 1981 - Ahwäl Shakhsiyyah, Mansürah, and on 11/5/1981 
the Mahkamat al-Isti'naf 'ruled in support of the original 
ruling. The petitioner was dissatisfied with the appeal ruling 
and brought a second appeal against it in the Mahkamat 

al-Nagd. The Niyäbah `Ämmah submitted a memorandum 
expressing its opinion that the second appeal should be 
rejected. The second appeal was presented to this Court in 
Chambers and a hearing was fixed to examine the same in 
which the Niyäbah Ämmah insisted on its opinion. 

207 



The second appeal was based on three contentions made by the 
petitioner inasmuch. as the ruling was in breach of the law and 
lacked, adequate justification. In evidence, he stated that 
the ruling which had established nasab was based on evidence 
which one of the first respondant's witnesses had given in 
testimony to the effect that the child was the issue of the 
marriage of the petitioner to the respondant by means of a 
zawäj `urfi following the death of her first husband on 
1/3/1956 and before her second marriage to him as per an 
official contract dated 23/12/1959. This testimony, 
however, is inconsistent with the first respondent's claim 
that the alleged marriage was concluded under a valid legal 
contract, meaning that a legal document had been drawn up. 
It is also inconsistent inasmuch as he submitted neither this 
document nor his birth certificate and his witnesses differed 
as to whether a marriage contract had been originally drawn 
up or not, thus detracting from the credibility of their 
testimonies. The judgement was therefore based on 
unreliable evidence, and the inconsistency between such 
evidence and the case was not considered. Furthermore, no 
response was given to the legal medical report which stated 
that the first respondent was born in 1961, or in other words, 
two years after the petitioner's official second marriage to 
the second respondent. Similarly, the first respondent had 
for many years neglected to bring his case without reasonable 
cause and the evidence to refute the existence of any blood 
relationship with the petitioner was conclusive. The ruling 
therefore breaches the law and is inadequate. 
The Court's decision in response to the foregoing was that the 
petitioner's claims were unacceptable inasmuch as suits for 
nasab were still governed according to Hanafi belief, and for 
a nasab case to be heard which involves a valid marriage it is 
not conditional that such marriage be proven by an official 
certificate. Credence is given to marriages so described 
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which were attended by witnesses and which fulfilled all the 
essential ingredients and conditions for validity in law, 
irrespective of whether an official certificate or customary 
law document existed or whether there was any written 
contract at all. 
Accordingly, the first respondent's claim that the petitioner's 
marriage to the second respondent under a valid and legal 

contract of marriage is cause for the establishment of nasab 
does not in itself mean that the contract was documented by 
means of an official certificate or customary law document , 
and there is no inconsistency if a written marriage contract 
was not submitted. Similarly, it is prescribed within the 
jurisdiction of this court that the judge concerned has the 
authority to consider the evidence and ascertain the facts. In 
this case, the ruling had favoured the evidence of proof over 
the evidence of denial produced by the petitioner. The ruling 
was issued on this basis and indicated the same with 
permissible reason which by nature resulted rationally and 
logically in the conclusion reached. The reasons put forward 
in contention by the petitioner are not deemed to be relevant 
in argument as regards evaluation of the evidence, and as 
such cannot acceptably be brought before the Mahkamat 

al-Nagci . 
The Court, therefore, decreed to dismiss the second appeal. 

CASE STUDY NO. IV. (42) 
Case study concerning the establishment of nasab 

and entitlement to wfräthah 
(unpublished case) 

SUMMARY OF THE PROCESS 
On 9/4/1985, a second appeal was brought before, the 
Mahkamat al-Naq(t against a judgement passed by the 
Mahkamat al-Isti'näf Tanta on 9/2/1985, in respect of Appeal 
No. 21 of Judicial Year 33 , by means of a report in which the 
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petitioner sought a ruling that the second appeal be accepted 
in form and content by overturning the appeal ruling. On the 
same day, the petitioner lodged a memorandum in explanation 
and the Clerk began compiling files of the Ma hka ma h 
Ibtidä'iyyah and the Mahkamat al-Isti'näf . On 5/6/1985, the 
respondent lodged a memorandum in her defence supported by 
documents, thereby seeking to have the case dismissed. The 
appeal deposited its memorandum in which it requested that 
the second appeal be accepted in form and rejected in content. 
The second appeal was presented in chambers and it was 
believed to merit examination. A hearing was therefore fixed 
to take place on 29/12/1987, when the case was heard before 
this Department as recorded in the minutes of the hearing in 
which the lawyers of the first respondent and the Niyabah 
`Ammah insisted on the content of the latter's memorandum. 
The Court deferred judgement until today's hearing. 

THE FACTS OF THE CASE 
A summary of the facts is that the first respondent in her own 
capacity brought Case No. 1599 of 1981 - Mahkamah 
Ibtidä'iyyah - Ahwäl Shakhsiyyah, Tanta, against the second 
respondent in her capacity to establish that her son 
was the legitimate son of his deceased father, Mr. X, and 
that he was entitled to his legitimate share in the latter's 
estate. In evidence, she stated that she was the wife of the 
said testator as per a valid and legal contract of marriage 
which had resulted in the birth of the boy , on 
30/8/1970. During his lifetime, the deceased had 
acknowledged that the boy was his son, and when he died on 
4/3/1981, the second respondent had disputed wiräthah and 
lodged a case. The petitioner sought agreement to his 
becoming the third litigant in the case and requested that 
nasab in respect of the young boy, not be attributed 
to his deceased brother . The first respondent also brought 
Case No. 267 of 1982 - Mahkamah Ibtidä'iyyah - Ahwäl 
Shakhsiyyah, Tanta, against the second respondent in her 
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capacity to establish the death of the said testator and her 
entitlement and that of her afore-mentioned young son to 
their legitimate share in his estate as it had passed to them 
and to the second respondent in her capacity as the deceased's 
second wife and guardian of her children from their union. 
The Court amalgamated the first and second cases and 
referred the resultant case for investigation. Having heard 
the witnesses, the Court ruled on 10/3/1983 to accept the 
petitioner as a third litigant in the case and to reject- the 
content . The first respondent appealed against this ruling by 
means of Appeal No. 21 of Judicial Year 31, Tanta, and on 
9/2/1985, the Mahkamat al-lsti'näf quashed the ruling, 
established the death of the said testator and the entitlement 
of his son, .-., to his share in the estate as a male 
agnate as being double that of any female heirs inasmuch as 
the testator had four daughters and one other wife only. 

The petitioner appealed against this ruling to the Mahkamat 
al-Nagd. The Niyäbah `Ämmah presented its memorandum 
expressing its opinion that that the second appeal should be 
dismissed. The second appeal was presented to the Court in 
chambers and a session was fixed for examination thereof in 
which the Niyäbah `Ämmah insisted on its opinion. The appeal 
was based on three contentions made by the petitioner, these 
being misapplication of the law and false inference. In 
evidence, he stated that the ruling to the effect that theboy. 
was an heir of the deceased was in breach of the Death and 
Succesion Declaration No. - 230 of 1981 issued by the 
Mahkamah Juz'iyyah , Samnüd,. according to which the said 
child was not classified as an heir. The said Declaration had a 
determinative effect in accordance with Article 361 of the 
Regulations on the Organisation of the Courts which was 
invalidated by the ruling concerned as it had been issued 
contrary to the established proof and yet had not been deemed 
invalid. 
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The ruling was also mistaken in that it had failed to admit the 
evidence of the petitioner's witnesses who were a man and a 
woman on the grounds that the required minimum number of 
witnesses had not been met; this was particularly significant 
as the woman's testimony had focused on refuting the fact 
that a child had been born to the first respondent, and a 
statement that she had found the young child on the street and 
had taken him to a police station. This does not comprise a 
complete statement and the ruling concerned which 
established the deceased as the legitimate father of the boy 
and the latter's entitlement in his father's estate was based 
on the fact that when he was alive the testator had 
acknowledged that he was the boy's father by virtue of a 
ruling issued on the validity and effectiveness of a contract 
of sale [in which the boy was mentioned] and on his birth 
certificate, both of which are official documents. The birth 
certificate, whilst not constituting proof of nasab , is 
considered circumstantial evidence of such. It is however 
inconsistent with the official copy submitted of the family 
register of the deceased and the fact that it does not contain 
the name of the said boy, in addition to the first petitioner's 
affirmation in the official copy of the minutes of a 
Misdemeanour No. 4186 of 1970, Samnud, that she was 
sterile and had found -the child concerned. The 
acknowledgement attributed to the deceased therfore has no 
legality and the ruling concerned is defective having been 
based on such acknowledgement, and as such, it involved a 
misapplication of the law and false inferences being made. 
The Court's response to the foregoing was that it was 
unacceptable as in the jurisdiction of the Mafjkamat al-Nag4, 
a legal declaration may by given as conclusive evidence, in 
accordance with the provision of Article 361 of the 
Regulations on the Organisation of the Courts, by a ruling 
from the competent court. As this ruling was issued on the 
grounds of a plea in the case, comprising an objection by 
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means of a Legal Declaration, which it is valid to use in an 
original case, and as the Court which issued the ruling was 
competent to examine the case, the ruling was inconsistent 

with the content of the Legal Declaration according to 
procedures essentially based upon administrative 
investigations, and it is therefore proper that it be refuted 
upon examination by the competent judicial authority. 
Accordingly , ruling was made acknowledging the death and 
establishing nasab with regard to the boy 

, who is 
one of the heirs, and as such it breaches the content of Legal 
Declaration No. 230 of 1931, Samnud. It was not, therefore, 
in breach of the law, nor was it a misapplication thereof. 
The second contention is also rejected as within the 
jurisdiction of this Court, nasab in respect of the man is 
established by means of consummation, evidence and 
acknowledgement. The Court has satisfied itself within the 
limits of its competent authority in evaluating witnesses' 
statements and considering the evidence and reached its 

verdict to establish the boy, as the legitimate son 
and heir of his father. This is an independent piece of 
supporting evidence which alone is insufficient to carry the 
ruling and the implied response to every other piece of 
inconsistent evidence. The petitioner is at fault in relying on 
another piece of supporting evidence based on the 

acknowledgement attributed to the deceased, and opinion 
thereupon of whatever nature is unproductive. 
In application of the foregoing the second appeal was 
dismissed. 

The position of the Moroccan Mudawwanah with regard 
to 

nasab and wiräthah 

In the Moroccan Mudawwanah, nasab is regulated according to 
al-Kitäb al-Thälith , chapter 1 concerning nasab, under the 
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following Sections: (43) 

section 83 Legal descent. 
section 84 : The maximimum and minimum duration of 

pregnancy. 
section 85: The establishment of nasab in the case of a, valid 

marriage. 
section 86: The establishment of nasab in the case of 

irregular marriage and similar circumstances. 
section 87 : The establishment of nasab in the case of 

intercourse which occurs in the event of shubhah. 
section 88 : The consequences of the establishment of nasab. 

section 89 : The methods of establishing nasab. 
section 90 : Denial of nasab may only be confirmed by the 

ruling of a q501 
section 91 : The dependence of the gadi on the principles of 

the shari`ah in confirming denial of nasab. 

Wiräthah is then regulated according to al-Kitäb al-Awwal , 
Chapter 6, Paragraph 34 : Reciprocal rights and duties of 
husband and wife, the fourth category of which is stated as 
the mutual right of wiräthah between spouses. 

The position of the Egyptian Abwäl Shakhsiyyah with 
regard to 'ayb 

With regard to the right that the other party be free of `uyüb 

which would make married life unfruitful or unsupportable, 
the Egyptian Ahwäl Shakhsiyyah divides the ailments which 
necessitate dissolution of the marriage contract into two 
categories. The first category involves 4uyi b which relate to 
the man's ability to have sexual relations with his wife, 
namely `innah (impotence), jubb (mutilation of the genitalia) 
and khisä (castration) . This matter is regulated in 
accordance with the jurisprudence of Abu Hanifah and is 
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referred to by the Explanatory Memorandum to Law No. 25 of 
1929. (44) Abu Hanifah imposes divorce or separation for 

`innah and khisä providing that the following three conditions 
are fulfilled: 
1. The wife must not have been aware of the `ayb when the 
marriage was contracted. If she was aware of the `ayb at the 
time she cannot apply to a judge for a separation. 
2. The wife must apply to a judge for separation. 
3. A judge may only issue a ruling in favour of separation 
once he has established that the ̀ ayb exists. 
A judge will rule in favour of divorce in the case of jubb . In 
the case of `innah or khisä, the judge allows the spouses a 
one-year period of -grace from the date of the ruling. If, at 
the end of the year period it is established that the husband 
has not been able to have sexual intercourse with his wife, 
and if the wife still insists on separation, the judge will 
then grant an ! revocable -, divorce. If the husband makes no 
acknowledgement and the wife claims that she has not had 
intercourse with her husband with her husband and swears on 
oath that she is still a virgin, whereas he claims that they 
have had intercourse and swears on oath that his wife is no 
longer a virgin, two women or persons of experience must 
bear testimony as to whether she has lost her virginity or 
not. 

The second category involves separation on the grounds of 
chronic illness which is either- impossible or extremely 
difficult to cure and which does not allow a couple to live 
together without Barar to the wife. Insanity and leprosy are 
examples of such defects. This is stipulated in Articles 9, 
10,11, Law No. 25 of 1920. (45) 

Article -9 of the law determines the meaning of chronic 'Liyüb 
and the conditions according to which the term applies. 
These are as follows: 

a) The ̀ ayb must be deep seated. 
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b) -It must be chronic or extremely difficult to cure. 
c) It must be impossible for the wife to live with the husband 
without suffering clarar. 
d) The husband must have been suffering from the illness prior 
to the marriage and the wife must have been aware of it. 
e) If the ̀ ayb occurred after the marriage, the wife must feel 
implicitly or explicitly unhappy about it. 

The rulings issued by the courts confirm the interpretation of 
the said Article. A ruling of the Mahkamah Ibtidä'iyyah, 
Cairo , for example, acknowledged the principle that the 
illnesses mentioned in the context of Article 9 are without 
limit and as such include any other incurable illnesses. As 
examples, the ruling mentioned certain illnesses which were 
common at the time such as pulmonary tuberculosis and 
syphilis (Mahkamah Ibtidä'iyyah 8/4/ 1958 / Case No. 
3002 1956). 
Similarly, another ruling stated that injury suffered by a 
wife as a result of her husband's illness did not constitute the 
type of injury stipulated in Article 6 of Draft Ordinance No. 
25 of 1929, but rather the type of injury resulting from a 
chronic defect as stipulated by the said Article 9 of Law 25 of 
1920. Article 6 gave the wife the right to a separation on the 
grounds of poor marital relations or desertion. In other 
words, separation was granted as a result of positive action 
on the part of the husband, in contrast with illness which it 
is not within the power of the - individual to control. 
(Mabkamah Ibtidä'iyyah Alexandria 1/5/ 1958 , Case No. 
18 of 1957). 

It could be commented, however, that in issuing its ruling 
the Court adopted the word "illness" in its literal sense, 
because if we suppose that the husband is a drug addict, -for 
example, there is in this instance a positive action on the 
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part of the husband, namely that of taking the drug. Firstly, 
this causes Barar to the wife and secondly, addiction is an 
illness. Accordingly, the provision of Article 9 would apply. 
The reason for calling this to attention here is that in recent 
years drug addiction has become widespread amongst certain 
social groups, and the courts have therefore been full of 
cases of this nature. The legislator should therefore consider 
the problem and attempt to eliminate the contradiction which 
exists between the different provisions of the law. 

A final remark on Article 9 is that the law does not adopt the 

position of most jurists in giving either party the right 
request separation in the case of `uyüb . Instead, this right is 
restricted to the wife only on the grounds that the husband 
has the right to effect a divorce by his will alone. This is 
based on Hanafi belief. Most are of the opinion that if both 

parties were given the right to separate due to 'uyüb, the 
husband would benefit if his wife suffered from a defect in 
that he would be able to end the marital relationship without 
having the financial obligation of the deferred mahr and 
nafaqah if the marriage was annulled before consummation 
took place. 

The following unpublished appeal case shows the position of 
the Egyptian Ahwäl ShakhsTyyah in this instance 

CASE STUDY NO. V. (46) 
Case study concerning divorce on grounds of `ayb. 

(unpublished case) 

FACTS OF THE CASE 
The facts of the appeal are that the appellant (the husband ) 
had brought a case in the Matikamah lbtidä'iyyah (No. 261 / 
1986 ) against the appellees (the wife and her father 
seking a ruling to establish the psychological state of the 
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respondent (the wife) and her unfitness to enter into a 
marriage contract. In accordance with a marriage contract 
dated 4 /7/1985, he had married the respondent but had not 
consummated the marriage, nor had any true khulwah 
occurred. 
It became apparent to the appellant that the respondent was 
suffering from a chronic psychological illness of nervous 
origin. During her period of study in the United States of 
America, she received treatment in a sanatorium, but her 
father (the second respondent) had her brought back to Egypt 

so that she could be monitored and treated under the 

supervision of doctors in Egypt. She was still under 
treatment when the case was brought to court, and this was 
reflected in her work at the Faculty of (name of faculty) , as 
her service record contained information which confirmed 
that the appellant's claims were just as regards his wife's 
illness of which he had no knowledge when the contract of 
marriage was concluded. He therefore brought a court case to 
establish his wife's medical condition as it was an instance 

of a latent illness which did not manifest itself until after 
the contract was concluded. This was particularly so as the 

wife's family had taken pains to conceal it from him, which 
in law is a case of deceit which invalidates any transaction. 
The husband submitted the wife's service record in order to 
demonstrate his claim. 
Judgement on the case was reserved until the session of 
16/2/1987, when a ruling was issued by the Mahkamah 
lbtidä'iyyah , GTzah; Ahwäl Shakh$ yyah Wiläyah `ala al-Nafs , 
to reject the case as there was no benefit to the petitioner in 
bringing it to court. 

The petitioner (the husband) was unsatisfied with this ruling 
and challenged it by means of an appeal based on the 
following: 
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1) The ruling issued was prejudicial to the rights of the 
appellant in that it was contrary to fact in basing its ruling 
on Article 3/ Procedures, which stipulates that cases are 
only brought to court if the petitioner has an interest in so 
doing. 
2) The ruling was wrong to oppose the case automatically 
and rule that the petitioner had no interest in bringing it court 
without a motion made by the appellee to this effect. 

Before the Mahkamat al-lsti'naf issued its ruling the case 
files were referred to the Niyäbah 'Ammah for its opinion. 
The Niyäbah `Ämmah refuted the petitioner's objection to the 
application of the provisions of Article 3/ Procedures in 
that the Article stipulates the following as regards the 

question of interest : 
1) There must be a legal interest in the sense that it must be 
based on a legal right or position whereby the purpose of the 
case is to protect such legal right or position. 
2) A personal or direct interest should be expressed in 
bringing the case. 
3) The interest should be current, meaning that the 
petitioner or the legal position for which protection is sought 
by the case being brought has actually been attacked or that a 
dispute in respect of the same has occurred and caused ciarar 
which justifies litigation. 
4) In exception to the above rule, the legislator permits 
cases to be accepted in two instances, even if the interest is 
not current. The first is where the case is brought as a 
precaution against imminent Barar . The second is where the 
purpose of the case is to ascertain a fact in respect of which 
it is feared that the evidence will disappear. 
It is stipulated that the interest should be the object of the 
case, thus confirming a principle down by a ruling of the 
Mahkamat al-Nagd to the effect that the potential interest 
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which is sufficient for a case to be accepted is not fulfilled 
according to Article 3 of the Law on Procedures unless the 
purpose of the application is either as a precaution against 
imminent darar or to ascertain a fact which it is feared will 
be eliminated (Mahkamat al-Nagcl / Session of 15/1/1979 
Appeal No. 135 /1946) 
The Prosecution finally concluded. that according to the above 
facts in respect of the case, the provisions of Article 3, 
Procedures, do not apply, as the petitioner's application is 
not based on a true legal interest, the purpose being to 
establish that his wife suffered from an `ayb. In accordance 
with the Hanafi viewpoint, as we have seen in the provision 
of the law, the right of separation is restricted to the wife 
and does not extend to the husband, who can divorce her of his 

own accord. Hence, only the wife is entitled to request a 
separation on the grounds of `ayb. 

Article 10 was issued to show the type of separation granted, 
which in this case is regarded as being an irrevocable divorce, 
thus concurring with the judgement of the Hanafis and Mälikrs. 
This Article is peculiar in that if a divorce petition on the 

grounds of `ayb is finally rejected, the case cannot be brought 
to court a second time for the same reason. On the contrary, 
Article 6 stipulates that cases involving separation on the 

grounds of Barar can be brought to court a second time after 
being refused the first time irrespective of objections to the 
previous judgement, provided that the wife produces 
previously unseen evidence. 

Similarly, if a husband gives his wife an official warning 
that she is to show tä `ah and the wife asks in conclusion to 
her objection to be granted a divorce on the grounds of `ayb 

, 
the court cannot proceed with arbitration procedures in this 
case, and establishment of'ayb is subject to the general rules 
regarding the establishment of legal matters. The Court may 
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also use experts with regard to the `ayb on the grounds of 
which annulment of the marriage has been requested. 

The following court rulings show the meaning of this Article : 

A ruling issued by the Mafjkamat al-Nagci, for example, 
stipulated legally that a woman represents herself and 
swears on oath as to whether she has menstruated and 
whether her `iddah has ended or not. Hence the judge cannot 
rule that a medical statement must be produced showing 
whether she has menstruated and whether her `iddah has 

ceased (Mahkamat al-Nagd / Session 29/3/1967 of Judicial 
Year 18 / No. 8 ). 
Likewise, it was ruled that the judge concerned may overturn 
an application to appoint one or more experts to a case if, in 
his judgement, there are sufficient elements in the case for 
him to form a belief that there is no need for experts to be 

appointed and if his rejection is based on justifiable reasons 
(Mahkamat al-Nagd / Session 20/5/1971 of Judicial Year 22 
/ No. 2/ 669 ). 

The position of the Moroccan Mudawwanah with regard 
to'ayb 

In the Moroccan Mudawwanah these issues are regulated in 
accordance with al-Kitäb al-Thani, chapter 2, Sections 54 
and 55. Section 54 specifies what is meant by ̀ uyüb 

. 
(47) 

Section 54 - Divorce on the grounds of 'ayb: 1. If the wife 
finds in her husband some serious `ayb which is chronic or 
curable only after a period exceeding ' one year and she is 

unable to live with him without Barar being caused to her , 
for example in the case of insanity or either type of leprosy, 
or tuberculosis then she may ask a Judge to divorce her, 

whether such `ayb was present in the husband before the 
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contract and she was unaware it, or whether it occurs after 
the contract and she finds it unsupportable. The Judge then 
stipulates a period of one year for the husband to recover and 
if he does not then he will grant her a divorce. 2. A wife's 
request for divorce shall be answered without delay in the 
case of `ayb in the husband's genital organs which is incurable. 
3. If the wife marries the husband knowing of the'ayb, or if it 
occurs after the contract and she accepts this explicitly or 
implicitly then she has no right to demand divorce on this 
basis. 4. If the wife has some `ayb such as insanity, either of 
the types of leprosy or tuberculosis or `ayb concerning the 
genitals preventing intercourse or marring its pleasure, and 
if the husband discovers this before consummation then he has 
the option to divorce her if he wishes with no obligation on 
his part, or if he wishes he may keep her in which case he 

will be bound to pay the mahr in full. If however he discovers 
this only after consummation then he may if he wishes keep 
her or he may reject her and reclaim any amount which he has 
paid which exceeds the minimum mahr, either from her if she 
is responsible for the deception, or from the wall if it is he 
who is responsible. 5. Evidence shall be taken from experts 
from the medical profession in establishing `ayb 

. 

Section 55 states : The divorce which the Judge imposes on 
the grounds of the preceding paragraph shall be irrevocable . 

The position of the Egyptian Ahwäl Shakhsiyyah with 
regard to tä `ah 

Under the Egyptian Ahwäl Shakhsiyyah this is regulated 
according to Article 11, of Statute 100 of 1985 (48) which 
states that: 
Should the wife withold tä ̀ ah to the husband , without 
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justification, her nafaqah shall be stopped from the date of 
her nushüz . The wife shall be deemed näshizah if she fails to 
return to the matrimonial domicile after being invited by her 
husband to do so as per a notice to be served on her or her 
deputy under the hands of a process server and the domicile 
shall be indicated by the husband in such notice. 
The wife shall be entitled to object to this before the 
Mahkamah lbtidä'iyyah within thirty days from the date of 
such notice, and she shall be required to indicate in her 
objection petition the legal aspects on which she relies in 
withholding td ah , failing which judgement rejecting her 
objection shall be given. The stoppage of her nafaqah shall 
take effect as from the date of the expiry of the time limit, 
set for submitting the objection, if she fails to submit the 
same within such time. 
When -considering the objection, or at the request of one of 
the spouses, - the court may interfere to settle the dispute 
between them by compromise, in order that they continue to 
live and cohabit together as husband and wife. If it appears to 
the court that the dispute is complicated and the wife should 
ask for divorce, the court shall adopt the arbitration 
procedures set out in the Articles 7-11 hereof. 

The above article regulates a husband's right of tä`ah over his 
wife within the provisions pertaining to rifts between a 
married couple and divorce for reasons of Barar . Paragraph 1 
of the Article is general and covers both consummated and 
unconsummated marriages. Nafaqah of a wife who witholds 
tä ̀ ah to her husband shall cease as from the date when she 
withdrew from his authority. According to the law, there is 
no prescribed penalty for the witholding of tä`ah . The role of 
the judge is to investigate as to when the wife withdrew from 
her husband's authority and suspend nafaqah as from the date 
concerned. Nafaqah in respect of a wife who ceases tä ̀ ah 
without entitlement whilst still in the marital home shall 
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also be suspended from the date of ceasing tä`ah . If the 
husband lives with his wife in a house which she owns and has 
been wrongly unable to consummate the marriage, or in other 
words, if it is before she asks him to move her into his house 

or to rent a house for her, she is not required to maintain him 

and show tä`ah . The Article covers right of tä `ah in the 
marital home as imposed by co-habitation of the couple. It 

also covers the establishment of cases where the wife is not 
under the authority of the husband and entitles the husband to 
have direct recourse to the normal method of establishing the 

nushuz of a wife. In this case, he may lodge an initial case 
seeking a ruling that he have right of !ä `ah over his wife in a 
home which he has prepared for her and which complies with 
the reqired legal conditions and sanitary facilities. 
Such cases are initially brought before a Mahkamah Juz'iyyah 
in accordance with the provisions of Article 6, Decree No. 78 

of the Judicial Year 31, pertaining to the Regulations on the 
Organisation of the Courts which gives Mahkamah Juz'iyyah 
the jurisdiction to pass initial judgement in disputes 
involving marriage and marital affairs, restitution of tä `ah, 

establishment of a wife's nushüz and her forfeiture of 
nafaqah. The provision of Article 11a also infers that a wife 
has the right to object to applications for right of tä`ah , 

in 

which case any writs of objection lodged must involve 

objection to the marital home in terms of its conformity with 
the requirements of the sharT `ah, the extent to which it is 

unsuitable for the couple and the fact that the wife fears for 
herself, on condition that such information is provided on the 
basis indicated by the judge or essentially, in other words, 
in documentary form. The wife has thirty days in which to 
object to a ruling restoring her husband's right of tä `ah 

within the domicile of her defendent husband (Article 21 ) or 
within the domicile of the objector wife (Article 24), It is 

stipulated that the Court must attempt to intervene to bring 

about a reconciliation. The final paragraph of the Article 
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stipulates that a wife is entitled to obtain a divorce provided 
that the divorce application is made before the Mahkamah 
Ibtidä'iyyah and provided that the court has attempted to 
intervene to end the dispute by reconciliation. 
The following unpublished case is an example of the way the 
matter of a wife's tä`ah to her husband may be dealt with by 
the Egyptian Courts . 

CASE STUDY NO. VI. (49) 
Case study concerning tä'ah. 

(unpublished case) 

FACTS OF THE CASE 
The facts of the case can be summarised in that the objecting 
wife presented her objection in the form of a writ lodged with 
the Clerk of the Court on 8/11/1982 and declared to the 
respondent on 28/11/1982 seeking a ruling to disregard the 
application for right to tä` ah of which she was informed on 
1/11/1982. She presented the reasons for her objection, 
these being the respondents's failure to trust her either 
financially or otherwise and the fact that he had left her 

without nafaqah , and that he had had anal intercourse with 
her. The objection was examined and deliberated as recorded 
in the minutes of the hearing. Before passing judgement, the 
Court accepted the objection in form and referred it for 
investigation in order to prove or refute the objection. In the 
hearing on 17/4/1984, the objector and the respondent each 
called all their witnesses. The objector's first witness 
stated that when he was called upon to settle arguments 
between them he had seen the effects of the objector having 
been beaten. Her second witness also stated that he had seen 
her being physically assaulted by her husband. The 
respondent's witnesses denied that he had no trust in her. 

225 



THE RULING 
The Court issued its ruling to dismiss the objection on the 
grounds that it had no confidence in the testimony of the 
objector's witnesses as regards lack of trust inasmuch as the 
Court concerned has the absolute authority to evaluate 
witnesses' statements and decide as it deems fit. The court 
accordingly decided to dismiss the objection, particularly 
since the case file contained no other evidence to support it. 

The objector was dissatisfied with this ruling and appealed 
against it asking that the appeal be accepted in form and 
content by quashing the ruling and its the consequences , 
dismisssing the application for right to ! X-ah 

, ruling in 
favour of her obtaining divorce from the respondent, and 
obliging him to pay the costs and legal fees of both parties for 
the reasons stated hereabove in the initial ruling, 
particularly the fact that he had had anal intercourse with 
her contrary to the proper and legitimate method which the 
Mahkamah Ibtidä'iyyah had failed to mention in the reasons for 
its ruling and in respect of which it should have sought 
medical opinion. After deliberating the case in the hearings 

as shown in the minutes thereof, the Mahkamat al-Isti'näf - 
Ahwäl Shakh$Tyyah Session, in the hearing on 7/2/1985 

ruled to accept the appeal in form, and before passing 
judgement on the content thereof to refer the case to the 
legal medical department and commission one of its experts 
to conduct a medical examination on the appellant and 
determine whether the appellant's claims to the effect that 
the respondent had had anal intercourse with her were true, 
and her injuries if any. She was also to provide information 

about the direct misdemeanour she had carried out against the 
respondent as regards the squandering of movable assets from 
the marital home. 

I 
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The hearing was adjourned until 6/4/1985 when the case was 
dismissed as the parties failed to appear. The appellant then 

resumed the case by means of a writ deposited with the Clerk 

of the Court on 12/11/1985. In the hearing on 9/1/1986, the 
respondent's attorney pleaded in defence that it was as if the 
case had never existed in accordance with the provision of 
Article 82 / Procedures, as it had been dropped, 

recommenced and announced after the hearing date on 
10/10/1985. In the hearing on 7/12/1986, the appellant's 
representative requested that the ruling to refer her for 

medical examination be abandoned as the signs of sexual 
intercourse were no longer present as it had taken place in 
1982 when the request for a medical examination was made. 

The Niyäbah `Ämmah presented its memorandum on 
20/2/1986 concluding that a ruling should be issued to reject 
the defence plea that the appeal was as if it had never existed, 

and with regard to the content of the appeal to quash the 
ruling appealed against and disregard the application for right 
of tä`ah which was the subject of the case. The respondent 
was ordered to pay the costs and legal fees of both parties. 

The Court responded to the defence presented by the 
respondent to the effect that the appeal was as if it had never 
existed. Appeals against rulings issued in respect of Ahwäl 
Shakhf yyah matters were still governed by the rules 
stipulated in the Regulations on the Organisation of the Courts 
(Articles 304-327) not including Article 13 of Law 462 of 
1955 revoking these Articles. Hence, appeals against rulings 
issued in respect of Ahwäl Shakhsiyyah within the 
jurisdiction of the Shari `ah Courts are still governed by these 
Articles, which were irrelevant for the said defence. 
Consequently, it was irrelevant to base one's case on the 
provision of Article 82, procedures. The defence therefore 
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had no sound basis in law, thus meriting its dismissal. 

The effect of the appeal was that the case reassumed its 

position prior to the ruling in respect of the appeal only 
(Article 317 of the Regulations). Article 49, Paragraph 3 of 
Law No. 48 of 1979 on the Mahkamah Dustüriy-yah '7Jly3 states 
that a ruling which is unconstitutional under a law or 
regulation cannot be applied as from the day subsequent to 
publication of the ruling. The Explanatory Memorandum added 
that jurisprudence and the judiciary had established that the 

above provision on the non-application of provisions deemed 

unconstitutional applied not only to the future but also in 

relation to facts and relations arising prior to the issue of 
such rulings on unconstitutionality. However, such 
retroactive effects do not apply to rights and positions 
established on the basis that a law which is deemed 

unconstitutional is a non-existent law of no effect 
whatsoever. 
In a hearing on 4/5/1985 the Mahkamah Dustüriyyah 'Ulyä 

adjudged the Decree Law No. 44 of 1979 to amend certain 
provisions of the Ahwäl Shakhp yyah Laws to be 

unconstitutional and published its ruling on 16/5/1985. The 

meaning of the --above rules is that this decision was made 
according to a law which should not be applied whether before 

or after publication of the ruling as to its unconstitutionality, 
and that facts and relationships remained governed by Law No. 
25 of 1920, Law no. 25 of 1929 and the most appropriate 
views to be derived from the Hanafrs, in accordance with 
Article 280 of Draft Ordinance 78 of 1931 on the Regulations 

on the Organisation of the Shari`ah Courts, which remained in 

effect without being rescinded. None of these made it legally 
binding that a husband have a right of tä`ah over his wife 
under the provisions of Decree Law No. 44 of 1979 adjudged to 
be unconstitutional and Law No. 100 of 1985, Article 7 of 
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which made it retroactive as from the date of publication of 
the ruling as to the unconstitutionality of the decision under 
Law No. 44 of 1979, or in other words as from 16/5/1985. On 
1/1/1982, the appellant was advised of the application for 
right of tä `ah which is the subject of the case appealed 
against. Upon appeal the case in its entirety was transferred 
to this Court and remains governed by Law 25 of 1920, Law 
25 of 1929 and the most appropriate view of the l anafrs, 
none of which contain anything to support the respondent's 
application for right of ! 5'ah as being lawful since it was 
made prior to implementation of Law No. 100 of 1985. 

Accordingly, the ruling appealed against was improper and 
should be quashed and it should likewise be adjudged that the 
application for right of ! ä'ah be disregarded. The Court ruled 
first to reject the defence submitted by the respondent to the 
effect that it was as if the appeal had never existed. 
Secondly, with regard to the content of the appeal, the Court 

ruled to quash the ruling appealed against and to disregard the 
application for right of tä `ah which was the subject of the 
case. 

The position of the Moroccan Mudawwanah with 
l regard to tä `ah 

In the Moroccan Mudawwanah the subject of tä `ah is dealt 

with under al-Kitäb al-Awwal , 
Chapter 6, Section 36, The 

rights of the husband over the wife which comprise : 1. The 
wife's preserving of herself and her chastity. 2. The wife's 
tä'ah towards her husband on a reasonable basis. 3. Suckling 

of her children providing she is able to do so. 4. Supervision 

and running of a home. 5. The wife's polite and courteous 
treatment of her husbands parents and relatives. (50) 
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The position of the Egyptian Ahwal Shakhf yyah with 
regard to nafaqah 

Law No. 100 of 1985 Amended some provisions on the Ahwäl 
Shakhsiyyah laws. With regard to nafaqah, Article 2 of this 
law states: (51) 

ARTICLE 2 
The text of Article (1) of Law No. 25 of 1920 concerning the 

provisions of nafaqah and some Ahwbl Shakhf yyah questions 
shall be substituted by the following text: - 

(ARTICLE 1) 
Nafaqah shall fall due to the wife by her husband from the 
date of the legally valid contract if she consents to his right 
of jä `ah , even if only arbitrarily, and even if she is affluent 
or of a different religion. 
The illness of the wife shall not prevent her being entitled to 
the nafaqah. 
The nafaqah shall cover food, clothing, housing, fees for 

medical treatment and other such expenses as are required 
according to the shari `ah. 
Nafaqah shall not fall due to the wife if she apostasises or 
deliberately witholds tä `ah without justification or is 

compelled to do so for a reason which is- not due to the 
husband, or if she goes out without her husband's permission. 
It shall not be regarded as being a reason for losing the right 
to nafaqah if the wife goes out of the matrimonial home 

without her husband's permission in the cases where this is 

allowed under a provision of the sharT'ah or by custom, or 
where it is dictated by necessity, nor if she goes out for 
lawful work unless it appears that this conditional right has 
been misused by her or is against the interest of the family 
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and the husband has requested her to refrain from misusing 
such right. 
The wife's nafaqah shall be regarded as being a debt owing by' 
the husband as from the date of his refraining from providing 
such so long as he is obliged to do so, and it shall not lapse 
except by being paid or the husband being released from it. 
A lawsuit involving a claim for na fa qa h shall not be 
considered for a preceding period exceeding one year to the 
date of filing the lawsuit. 
The husband shall not be accepted to invoke an equivalence 
between the ' wife's nafaqah and a debt owing to him by her, 

except with regard to an amount exceeding that required to 
provide her essential needs. 
The wife's nafaqah in arrears shall have a lien on all the 
monies of the husband and shall take precedence over other 
expenditure. 

The following observations can be made in respect of the said 
Article: 
1. Prior to enactment of the law, payment for medical 
treatment was not regarded as being part of a wife's nafaqah, 
in accordance with the Hanafi view. However, amendments to 
remedy this were made, thus conforming with the Mäliki view 
and that of the Zaydis and Ibn al-Hakm. 
2. Based on Hanafi views, Paragraph 4 of the Article makes a 
final amendment to law No. 100 of 1985 which covers a wife's 
forfeiture of nafaqah in the case of her leaving the marital 
home as a husband may forbid his wife from performing any 
act which leads to his right being reduced or harmed. 
3. Paragraph 5 added instances where the wife is permitted to 
leave the marital home, in which case the fact that she 
leaves the home, even without her husband's consent, is not 
considered cause for her to forfeit her nafaqah. In such 
instances, the wife is permitted to leave the marital home 
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according to the shari `ah 
, or customary law, if necessity 

requires her to do so without her husband's consent, provided 
that she is leaving for a legitimate purpose and unless it 
appears that she is abusing such right, or using it in a way 
which contradicts the interests of the family. If a husband 
who establishes that his wife has abused this right asks her 
to stop doing so and she refuses, she shall forfeit her nafaqah. 

A comparison of Paragraphs 4 and 5 suggests that the 
provision in Paragraph 4 concerning the wife going out of the 
marital home is unnecessary as Paragraph 5 can be applied if 

a wife leaves the marital home without cause, in which case 
she shall lose her nafaqah . This would in fact be difficult, 
however, as the meanings of shari `ah 

, customary law and 
necessity are not defined. 

The Article also describes nafaqah and regard it as a debt on 
the part of the husband as from the date upon which he ceased 
maintaning her, which does not cease until it is paid or 
released. The law adopts the opinion of the three Imams that 
a case can be brought after one year considering nafaqah to be 

a debt owed to the wife from the time she offers tä `ah, 

actually or presumably, without there having been any court 
order or mutual agreement for her to do so. The Law, 
however, restricts nafaqah claims to those which refer to a 
preceding period. It allows the judiciary to specify the 
period, in view of the fact that freely permitting nafaqah 
claims prior to the date when a claim is lodged raises the 
possibility of claims being made in respect of several years. 
The period stipulated in Article 99 of the Regulations on the 
Organisation of the Courts, namely three years, was also 
considered to be too long. The law therefore satisfied itself 
with one year by preventing claims beyond this. Those whom 
this ruling concerns are not adversely affected as they can 
take the initiative to seek their rights within one year. 
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Article 4 of the above law regulates the case of husbands who 
cease to maintain their wives, and was issued to regulate the 
provision on inability to provide nafaqah. 
Article 5 of the law concerns the provision of the Law as 
regards nafaqah of a wife whose husband is absent: 
Article 6 concerns the type of divorce for non-payment of 
nafaqah: 
The provision of Article 6 is derived from the Mäliki view that 
a husband who fails to provide nafaqah may be divorced 
Divorces imposed by a judge are revocable. 

Article 16, Law No. 25 of 1929 concerns the assessment of 
nafaqah to be provided by husbands, both rich and poor, at the 
time due. 
This Article concerns nafaqah claims and urgent nafaqah 
awarded by a court to a wife and children whilst a claim is 
being examined. The judge must oblige the husband to pay 
such within a maximum of two weeks. 

Finally, Article 18a concerns compensatory nafaqah for 
divorced women. The Explanatory Memorandum to this Article 
states that it is established in law that compensatory nafaqah 
for a divorced woman whose marriage was consummated is 

not obligatory, inasmuch as she is entitled to the entire mahr 
upon consummation of marriage and nafaqah during the iddah 

period. Compensatory nafaqah is desirable, but not required. 
This has been somewhat neglected in recent times however, 

particularly in the case of couples who no longer have feelings 
for each other. Divorcees may need material assistance 
which extends beyond the period of the `iddah and this is 
provided by the compensatory nafaqah. This article is adopted 
from Shafi`i figh as it allows a divorcee to receive nafaqah 
once a marriage has been consummated if the divorce was not 
at her behest. 
The following are some examples of the application of the 
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Egyptian Law. 

CASE STUDY NO. VII. (52) 

Case study concerning nafaqah. 
(unpublished case) 

FACTS OF THE CASE 
The facts of the case can be summarised in that the 
respondent had initially brought Case No. 204 of 1985 against 
the appellant before the Mahkamah Juz'iyyah 

, Khalifiah , Ahwil 
Shakhsiyyah, seeking a ruling ordering her husband to pay her 

nafaqah of the four types (clothing, food, accommodation and J 
including servant's wages, on a monthly basis. In support of 
her case, she stated that she was the legitimate wife of the 
appellant as per a valid contract of marriage. The marriage 
had been consummated and they lived together as man and 
wife in his home where he had the right of tä`ah . The 

appellant had stopped supporting her financially for no 
justifiable or legitimate reason as from 1/4/1985. He 

worked as an accountant and received a monthly salary of 
LE300 in addition to allowances, incentives and bonuses 

amounting to three times his salary. He also owned high- 

yielding agrigicultural land in al-Hargah, Belinah Centre, 
Suhäg . 
The appellant was the sort of man who used his wives as 
servants and she was therefore entitled to servant's wages. 
In law, nafaqah should be assessed according to a husband's 

affluence. She had approached him in amicable fashion and 
asked him to provide her with nafaqah, but her request was in 

vain and as such she was compelled to seek the above ruling. 
The case was deliberated in hearings as documented in the 

minutes. In the hearing on 29/3/1987, this Court in modified 
form ruled in the presence of the litigant parties to question 
the litigant parties and did so in the hearing on 26/4/1987. 
The Court then decided to reserve judgement on the case until 
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the hearing on 15/11/1987, when judgement was further 
deferred until the hearing on 13/12 1987, in which the Court 

ruled that it was qualitatively incompetent to examine the 

case and accordingly that it was to be referred in its entirety 
to the Mahkamat al-Isti'näf, Cairo South, Ah wä 1 
ShakhsTyyah, which would assume responsibility and examine 
the case in a hearing on 27/12/1987. The case was then 

referred to the Mahkamah Ibtidä'iyyah 
, 

Cairo 
, which 

deliberated the case, and on 25/6/1988 it issued its ruling in 
favour of the plaintiff against the defendent imposing nafaqah 
of two kinds (food and clothing) in the amount of LE50 per 
month as from the date when he had ceased providing nafaqah 
on 1/4/1985 in addition to a servant's wage of LE20 monthly 
which was also payable as from the same date. The Court set 
a time limit during which the husband was to make payment. 
Its decision was based on Article 1, Paragraph 1, of Law No. 
25 of 1929, amended by Law No. 100 of 1985, and on Article 
16 of Law No. 25 of 1929, both of which have been referred to 

previously. 
The appellant was dissatisfied with this ruling and appealed 
against it a second time on the grounds that the two rulings 
issued in respect of the case were in breach of the law and 
should be quashed. The reasons for the ruling issued by the 
Mahkamah Juz'iyyah (Khalifah) to the effect that it was 
qualitatively incompetent 

. were inconsistent with the ruling 
itself. Similarly, the ruling issued by the Mahkamah 
lbtidä'Tyyah , 

Cairo, was improper as it was originally 
incompetent to examine the dispute. It had also relied on the 

statements made by the respondents witnesses without 
having received any evidence of the appellant's ownership of 
the farming land allegedly possessed . Furthermore, - the first 

of the respondent's witnesses was her brother and her wall in 
her marriage contract dated 29/10/1981, and his testimony 

should not have been regarded as disinterested. The second 
witness was the respondent's brother-in-law who lives at a 
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great distance from the respondant in Suez, and his testimony 
should be discounted as there is a suspicion of rivalry 
between him and the appellant. The reasons were stated in 
the considerations pertaining to the ruling appealed against 
and the opinion expressed by the Niyäbah i4mmah ~ in its 
memorandum dated 14/5/1988 that the defendant shoud be 
ordered to pay the plaintiff nafaqah of all types. 
This statement requires evidence. 

THE RULING 
The Court refuted the reasons upon which the appellant had 
based his appeal. In respect of the first reason, it is 

stipulated that the Court to which the case is referred is 
bound by the referral as stipulated by the Explanatory 
Memorandum of Law No. 100 of 1962, which also obliges the 
Court to which a case is referred to examine it irrespective of 
whether it was a lower or higher court which made the 

referral (See Mahkamat al-Nagd Ruling No. 499/41 QAF FA, 

of 29/3/1978, and Mahkamat al-Nagcl 21/2/1986 Appeal 
No. 400563). 
In respect of the second reason, the testimony of any witness 
is accceptable other than that of a parent in respect of his 

offspring or vice versa, or that of one spouse with regard to 
another. Similarly, in accordance with Article 79, Decree 
Law 87 of 1931, testimony which provides clarification is 
sufficient in rulings which involve nafaqah of all types. The 
Mahkamah lbtidä'iyyah also decreed maintenance for the 
respondent based on evidence from inquiries made into the 
appellant's work, the statements of the respondent's 
witnesses and the absence of reasons given by the appellant. 
Based on the foregoing, the ruling was valid in terms of its 
reasons, and a judgement should therefore be passed to 
dismiss this appeal and support the ruling. The Court 
therefore ruled to accept the appeal in form but reject it in 
content, thereby endorsing the ruling of 9/3/1989. 
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CASE STUDY NO. VIII. (53) 
Case study concerning compensatory nafaqah for 

a divorced woman 
(unpublished case) 

FACTS OF THE CASE 
The facts of the dispute can be summarised in that the 
appellant in the original Appeal No. 4 of Judicial Year 101 
brought Case No. 2136 of 1982, Mahkamah lbtidä'iyyah , North 
Cairo, Ahwäl Shakhsiyyah, against the respondent seeking a 
ruling awarding compensatory nafaqah for a period of twenty 
years and an order imposing payment of the same. The 
appellant had married the respondent on 21/8/1953 and they 
had continued to live as man and wife once the marriage had 
been consummated in accordance with a valid and legitimate 
contract of marriage. As a result of their union, they had one 
daughter aged twenty-five. Over this long period, the 
appellant's youth had faded and she had stood by his side 
whilst he worked to become a large contractor who now owns 
land and real estate and is the director of the company named 
(XXX). She was surprised to learn that he had taken other 
wives without her knowledge and had ended her marriage by 
divorce on 13/12/1981 by official certification without her 
consent and without cause on her part. On 16/5/1982, she 
was awarded nafaqah by a ruling from the Roda al-Farag Small 
Claims Court, Ahwäl Shakhsiyyah, in the sum of LE30 to be 
received as from commencement of the `iddah period on 
13/12/1981 until the end of the period. She had asked to 
receive payment of compensatory nafaqah but this had ceased 
without legitimate cause. She therefore brought this case 
seeking a ruling in her favour. The case was deliberated 
before the Mahkamah Ibtidä'Tyyah , and on 20/12/1983, the 
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Court decided to reject the defence made by the respondent to 
the effect that the writ was invalid, and secondly, to award 
a compensatory nafaqah payment to the appellant of LE1800. 
The ruling was based on the following: 

1. The legal announcement of the case petition was valid. 
2. The conditions whereby compensatory nafaqah was due to 
the plaintiff were established by means of official documents 
and legal evidence. 
3. The compensatory nafaqah was assessed in accordance 
with the respondent's financial and social position as being 
the equivalent of five years' nafaqah for the entire material 
period. 

Both parties were dissatisfied with this ruling and appealed 
against it a second time. The wife asked for the amount to be 
increased to a sum commensurate with the appellant's social 
and financial status, basing her appeal on the following: 
1. The amount awarded for compensatory nafaqah was 
negligable and inappropriate as she had given the appellant 
thirty years' service and he was now an affluent man. 
2. She had been divorced from the respondent without her 

consent and without cause on her part. 

The respondent also appealed a second time against the ruling 
and asked that it be quashed, based on the fact that the 
Mahkamah lbtidä'iyyah had not heard the witnesses he had 

called. 

Both appeals were heard before the Court, and before passing 
judgement, the Niyabah `Ämmah submitted a memorandum 
dated 27/4/1985 in which it concluded that the two appeals 
should be accepted in form and that in terms of content the 

ruling should be amended by increasing to LE3600 the 
compensatory nafaqah payment awarded to the divorcee. 
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The Court decided that the ruling had been valid in terns of 
content and that the period assessed was appropriate and in 

accordance with jurisprudence, law and fact. However it did 

not agree that the final nafaqah assessed was sufficient to 
cover compensatory nafaqah for a period of five years. 
Article 18a of the said Law 100 states that a wife's 
entitlement to compensatory nafaqah is assessed at a 
minimum of two years. The appeal ruling issued prior to the 

ruling in question had awarded the appellant nafaqah 
amounting to LE60 per month, by the relevant file had not 
been consulted in' this case. On the same basis, however the 

entire sum to be awarded for compensatory nafaqah should be 
double that originally awarded , or in other words, LE3600. 
The second appellant presented nothing new which required 
that the ruling be quashed or amended, . thus necessitating 
that it be rejected in content as his case had no sound basis in 
jurisprudence, law or fact. 

The Court therefore ruled to amend the nafaqah to LE3600 and 
to otherwise support the ruling appealed against and to reject 
the content of Appeal No. 31 of Judicial Year 101 brought by 
the appellant husband. 

The position of the Moroccan Mudawwanah with regard 
to nafaqah 

In the Moroccan Mudawwanah, the subject of nafaqah for 
wives is dealt with in al-Kitäb al-Awwal, chapter 6, 
Section 35, the rights of the wife with regard to her husband, 

which comprise: 1. Lawful nafagah in terms of food, clothing, 
medical expenses and housing. 
2. Justice and equity if the man is married to more than one 
wife. 
3. Permission to the wife to visit her family and to invite 
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them to visit her on a reasonable basis. 4. Full freedom to 
dispose of her assets without the husband having any control, 
in that a husband has no wiläyah over his wife's assets. (54) 

The position of the Egyptian Ahwal Shakhsiyyah with 
regard to Barar 

The second right of the wife with regard to her husband, m u= 
äsharah bi -ma`rüf , or kind and just treatment, is dealt with 
by the Egyptian Law from the point of view its violation in 
that it is regulated in certain Articles which grant the right 
to seek divorce in the event of the occurrence of ciarar. 
This is regulated according to Article 6 of Draft Ordinance 25 

of1929. (55) 

It may be noted that Article 6 does not define the Barar on the 

grounds of which a wife may be permitted to ask a judge to 
divorce her from her husband, but suffices itself with a 
general description of such Barar as "That which makes it 
impossible for two such people to continue to live together ". 
That is, it should stem from the actions of the husband and 
be within his capacity to inflict such upon the wife , 
whether it be deliberate or something which he cannot help, 

whether the Barar be active or passive, and whether it 

affects the body of the wife or her honour. The measure of 
Barar in the context of the Article is personal rather than 
material and will vary according to the couple concerned in 
terms of social background, education and class and its 
estimation is at the discretion of a Judge. Separation on the 
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grounds of daran according to this Article is drawn from 
Maliki fiqh whilst before the Article was issued the 
practice in such matters was based on Hanafi figh which 
does not support separation on the grounds of clarar whatever 
its extent. The determining of the 4larar and the Judge's 
inability to reconcile the two is a legal matter which should 
be indicated in the ruling as a basis for the Mahkamat al"Nagcl 
to make its judgement. The establishing of harm is by the 
testimony of two men or by one man and two women in 
accordance with the most appropriate views of Abü Hanifah, 
in accordance with Article 280 of Draft Ordinance 78 of 1931 
on the Regulations on the Organisation of the Shari ̀ ah Courts. 

CASE STUDY NO. IX. (56) 

Case study concerning Barar. 
(unpublished case) 

FACTS OF THE CASE 
The facts of the case are that the respondent had brought Case 
No. 26334 of 1987, Mahkamah Ibtidä'iyyah, Cairo North, 
Ahwäl Shakhsiyyah, seeking a ruling to obtain an irrevocable 
divorce on the grounds of clarar. In explanation of her case, 
the respondent had stated that she was the legitimate wife of 
the appellant as per a valid contract of marriage. The 

marriage had been consummated and she was still subject to 
his authority, but he had persistently abused her both 

verbally and physically and had seized control of her assets. 
The case had been referred for investigation and the 
testimonies of the respondent's witnesses had been heard, 
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following which the Court had resumed and ruled in the 
hearing on 19/4/1988 that the (then) plaintiff should be 
granted an irrevocable divorce from the (then) defendant on 
the grounds that she had suffered- Barar, placing its faith in 
the statements made by her witnesses which demonstrated 
the Barar suffered by the plaintiff and the impossibility of 
conjugal life being sustained. 

The appellant was dissatisfied with this ruling and appealed 
against the same on 14/5/1988, basing his appeal on the 
following: 
1. The Mahkamah Ibtidä'iyyah was wrong to refer the case for 
investigation as the case file proved that the respondent had 

submitted no minutes or written memorandum against the 
appellant in support of her allegation, thus indicating that 
the respondent's allegations were false. 
2. A ruling of the Mahkamah `Ulya established that caution 
must be exercised in referring or presenting cases for 
investigation for any reason, as it was not right that 
someone's future should depend on the statements of 
witnesses in respect of whom there was no faith which was 
the case here, in that the respondent's witnesses were her 
sisters, thus meaning that their testimony was rendered 
unreliable and accordingly that the ruling was inappropriate. 
3. The Mahkamah Ibtidä'iyyah did not afford the appellant the 
opportunity to call his witnesses and instead satisfied itself 

with hearing the witnesses for the respondent, even though 
the case is one upon which his-future depends. Had he been 
given the opportunity to call his witnesses, opinion on the 
case might have altered. 
4. The appellant had been married to the respondent for 
twenty years and it was unbelievable that he should change 
overnight into a violent attacker who had seized control over 
her assets as charged by the respondent. She had an ulterior 
motive and the Mahkamah Ibtidä'iyyah should have looked for 

242 



the real motive hidden behind the respondent's application for 
a divorce from the appellant. - 
5. The falseness of the allegations made by the respondent's 
witnesses to the effect that the appellant had seized control 
of her assets is confirmed by the fact that he had been 
working in Kuwait for over twenty years, and that with, his 
earnings had purchased real estate and apartments for the 
respondent and provided her with liquid funds deposited in 
banks. 
The appellant concluded his appeal by requesting that it be 
accepted in form and content by quashing the original ruling 
and obliging the respondent to pay costs. 

The respondent's attorney submitted a defence against the 
statements made by the appellant. 
With regard to the first point, it is a disgrace amongst higher 

social circles for a woman to go into a police station and 
expose her maltreatment. Resorting to the law would affect 
the preservation of her dignity due to circumstances which 
she might encounter inside a police station. Hence, the 

respondent's failure to resort to the police, did not detract 
from the strength of her evidence according to the shari `ah 

and provided that it fulfils the conditions for validity the 
judge must immediately pass judgement, as it is the 

witnesses who bear testimony and not the judge. 
The second point is unacceptable, as apart from the 
testimony of a child in respect of a parent and vice versa and 
that of one spouse in respect of another, the testimony of all 
other relatives is acceptable providing that any accusation of 
falseness is dispelled by establishment that the testimony is 

of no direct benefit to the witness or does not save him from 

any loss. Such is in accordance with judgements passed by 
the Mahkamat al-Nagd ( Mahkamat al-Nagc/ , 

24/11/1981 - 
Appeal No. 29, Judicial Year 50; Mahkamat al-Nagd 
24/11/1981 - Appeal No. 45, Judicial Year ý49; 

and Mahkamat 

243 



al-Na94i , 29/12/1981- Appeal No. 9, Judicial Year 50). The 
appellant did not follow up his allegations which insinuated 
that the testimonies given by the respondent's witnesses 
were beneficial to them or saved them from any loss, and as 
such his plea in this respect is irrelevant. 
The third point is invalid as the minutes of the investigation 
hearing show that the appellant did not attend even though he, 
had been advised of the preliminary ruling. Consequently, he 
did not request the Court to call witnesses. There was 
nothing to prevent him from attending and calling or issuing 

summons to his witnesses had he truly wished to do so. It is 
therefore established that the failure of the litigant to attend 
the investigation hearing and his failure to call or issue 

summons to his witnesses resulted in him being deemed 

unable to provide any proof or denial of his position in the 
case as he had been required to do. In accordance with Article 
69 of the Law on Evidence if a litigant party receives 
permission to establish proof of facts by means of witnesses, 
the other litigant party always has the right to disprove such 
facts in the same manner. Such right of the litigant party is 
derived directly from the law and is a principle established by 
the Mahkamat al-Nagd (21/12/1950 / Group 25 / Judicial 
Year Part 1, p. 50, Rule 196). It is also stipulated tht the 
failure of a party to call upon defence witnesses does not 
preclude a court from continuing to examine a case 
(Mahkamat al-Nagd 14/6/1980, Appeal No. 402, Judicial 
Year 46). The failure of the litigant to attend the 
investigation procedures and his subsequent failure to call 
witnesses does not prejudice the right of defence as a litigant 
is permitted to use the right of denial, or not as he chooses 
(Mahkamat al-Nagd , 

25/4/1979, Judicial Year 30 - No. 2, 

p. 169). Hence the claims made by the appellant in his third 
plea are invalid. 

As for the appellant's fouth and fifth points, it would be 
unreasonable for the respondent to resort to litigation and 
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lodge a complaint against the' appellant -- after this period if he 
had not turned on her and become an aggressor who abused her 
both physically and verbally, thus making it impossible for 

her to continue living with him as stated hereabove. 

The Niyäbah `Ämmah presented a 'Memorandum dated 
27/12/1988 in which it concluded that the appeal should be 

accepted in form and rejected in content, thereby endorsing 
the original ruling. 

THE RULING 
The Court noted the appellant's failure to call his' witnesses 

and held that the provisions of Article 6 of Draft Ordinance 25 

of 1929 applied to this case. Accordingly the original ruling 

was valid within the law. The Court therefore ruled to reject 
the appeal and endorse the original ruling on 9/3/1989. 

A further way in which the husband may cause Barar to his 

wife is by ghaybah or absence. 
Article 12 of Law No. 25 of 1929 , states with regard to the 

absence of husbands: 
"If a husband is absent for more than one year with no 

justification, the wife is permitted to ask a gädr for 
irrevocable divorce, if she suffers Barar from his absence, 
even if she has money with which to maintain herself. " 
Article 13, also on ghaybah states: 

"If it is possible for letters to reach the absent husband, a 

qa will grant him a period of grace, warning him that he 

will divorce him if he does not come to live with her or bring 
her to live with him or divorce her. If this period expires and 
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the husband provides no acceptable justification the gäcli will 
separate them by an irrevocable divorce. If it is not possible 
for letters to reach the absent husband then the gäcI will 
divorce them with no warning and no period of grace. " (57) 

Articles 12 and 13 concerning ghaybah refer to a husband who 
resides in a country other than that in which his wife resides. 
If, however, a husband resides in the same country as his 

wife and leaves her for one year or more then separation is 

granted in this instance on the grounds of plarar in the form of 
desertion in accordance with Article 6 referred to hereabove. 
Injury suffered as the result of a husband's absence is of a 
particular type and is 

-as 
if the wife has suffered physical or 

verbal abuse from her husband. A husband may be absent from 
his wife's side for a long period of time without reasonable 
cause and fail to make arrangements for her to join him and 
yet not divorce her, meaning that. she is unable to marry 
another husband. Such enforced solitude and celibacy over a 
long period of time is considered unsupportable to human 

nature, even if the husband leaves the wife with funds with 
which to support herself. It can be inferred however, from 
the Explanatory Memorandum , that the condition under which 
an application for separation is permitted is that the husband 

should have been absent without reasonable cause. The 

aptness or otherwise of such causes of ghaybah are at the 
total discretion of the gadi. 
Article 13 refers to ghaybah which makes separation 
necessary and makes a distinction between two types of 
ghaybah. The first is where an absent husband's domicile is 
known, meaning that he can be contacted by letter, in which 
case he cannot be divorced unless so advised in writing 
whereupon he must choose one of the options stipulated. If he 
does so the gädi will not impose divorce, whereas if he fails 
to do so by omitting to reply within the time specified by the 
gädr shall impose a divorce provided that proof exists of the 
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husband's receipt of the notice 'of divorce. 
The second type of ghaybah is where the husband's domicile is 

unknown, meaning that he cannot be contacted by letter. In 
this case the gädi shall be order that he be divorced without 
warning or delay. 
The maximum permissible period of absence is 365 days in 

accordance with the Mäliki view, and as indicated by Article 
13. Divorces imposed by a gädi are irrevocable and the wife is 

not required to provide proof of ciarar, but need only state 
that she has suffered darar due to her husband's absence and 
the judge will grant her a divorce. Divorce for reasons of 
ghaybah does not require that a proposal of reconciliation 
between the two parties be made as stipulated by the afore- 
mentioned Article 6. 

CASE STUDY NO. X. (58) 
Case study concerning ghaybah. 

(unpublished case) 

Application for separation on grounds of ghaybah (as per the 
above-mentioned Articles 12 and 13). 

FACTS OF THE CASE 
The facts of the appeal can be summarised in that the 

petitioner brought Primary Case No. 1069 of 1979, Mahkamah 
Ibtidä yyah, Alexandria, against the respondent seeking a 
ruling to obtain an irrevocable divorce. In support of her case, 
she stated that she was his legitimate wife as per a valid 
contract of marriage concluded on 27/9/1978 and that he had 
been absent from her side for over one year without 
reasonable cause as a result of which she had lodged the case. 
The Mahkamah Ibtid 'iyyah referred the case for investigation 

and after hearing the petitioner's witnesses it ruled on 
19/12/1982 that she be granted a divorce from the 

respondent . 
The respondent appealed against this ruling by 
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means of Appeal No. 62 of 1983, Mahkamah Shar` iyyah `Ulyä, 
Alexandria, and on 28/5/1984 an appeal ruling was issued 
quashing the original ruling and rejecting the case. 

The wife was dissatisfied with this ruling and appealed to 
have it overturned by the Mahkamat al-Nagd . The Niyäbah 

`Ämmah presented its opinion that her appeal should be 

rejected and presented the same to the Court in Chambers. A 
hearing was fixed to examine the appeal in which the Niyäbah 

`Ämmah insisted on its opinion that the appeal be rejected. 
The petitioner based her appeal on three reasons, the first 
being that there had been a misapplication of the law. In 

evidence, she stated that the appellant had lost his right of 
appeal as his appeal had been brought after the deadline. He 

was resident abroad in Kuwait and was advised in executive 
from of the ruling passed in his absence by delivery of a copy 
of the advice by the Niyäbah `Ämmah 

, whereupon the time 
limit for appeal began. The ruling had rejected this defence 

on the grounds that the time limit for appeal in respect of the 
appellant began as from the time when he was advised of the 
ruling in person or at his known domicile abroad. The Court 

responded that this plea was irrelevant as her husband's 

circumstances were such that he was unable to attend any of 
the hearings fixed for examination of the case and did not 
submit a memorandum in his defence. The time limit for 

appeal in this respect began, in accordance with Article 213, 
Procedures, as applied by the jurisdiction of this court, as 
from the date when he was advised of the ruling in person or 
at his domicile as per the procedures under the Law of 
Procedures whereby he would be fully informed. Proof of his 
knowledge by any other method, however irrefutable, is of no 
use. The ruling insisted on-holding to this view and as such 
there was no misapplication of the law. 
The second reason was that the ruling was based on false 
reasoning. In support of this, the petitioner stated that the 

248 



ruling had rejected her case on the grounds that the 
respondent's presence abroad for reasons of work of which she 
was aware is deemed a reasonable cause for his absence. 
Furthermore, she had submitted no evidence of daran , 
whereas the mere fact that her husband had been absent for a 
prolonged period of time provided darar enough for the law to 
be applied. 
This plea is likewise irrelevant, as Article 12 states that a 
wife may request separation if she claims that her husband 
has been absent from her side for one year or more without 
cause and actually suffers Barar as a result of ghaybah . 
Appraisal of the cause of absence is a matter which is left to 
the discretion of the Judge. The respondent's file proved that 
the petitioner was aware that he was working in Kuwait and 
that she had continued to correspond with him until 1982, as 
she herself had confirmed. He, in turn, had sent her large 

sums of money. The significance of all this is that the 

appellant was away from the side of his petitioner wife for 

over one year with her consent and with reasonable cause, 
namely the fact that he was employed in Kuwait. 
This ruling was a relevant and permissible inferral based on 
the evidence on file which resulted in the end conclusion. The 

plea is not deemed to be a relevant argument and cannot 
therefore be used before the Mahkamat al-Nagd . 
The third reason was the limited substantiation and the 
violation of the right of defence. In evidence, the petitioner 
stated that she had submitted documents and a memorandum 
in her defence comprising evidence of her marriage to another 
man and the notifications to the respondent of her case and 
the nafaqah 
claims she had brought against him. These are documents 

which would have altered opinion on the case had they been 
used. 
Finally, this plea is irrelevant, as a judgement of the 
Mahkamat al-Naqq states that the court concerned is not 
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obliged to follow up and respond independently to every piece 
of evidence which litigants produce and failure to do so does 
not detract from its ruling. The Court therefore ruled to 
reject the appeal for the above reasons and obliged the 
petitioner to pay costs. 

The position of the Moroccan Mudawwanah with regard 
to ghaybah 

As for the position of the Moroccan Mudawwanah on the issue 

of the absent husband, this is dealt with by al-Kitäb 
al-Awwal, chapter 6, Section 35, the wife's rights with 
regard to the husband, points 2,3, and 4 cited above; Also 

al-Kitäb al-Thäni, chapter 2, Sections 56,57 and 58. (59) 

Section 56, Divorce on the grounds of Barar : 1. If a wife 
claims that her husband has caused her Barar in any manner 
whereby she can no longer continue living with him and if the 
gädi proves unable to effect a reconciliation between them 

she shall be granted a divorce. 2. If the divorce application is 
dismissed and the complaint is reiterated and the Barar not 
proven the gädi shall send two arbitrators to attempt to 

reconcile the two. 3. The two arbitrators must try to 

understand the causes of the conflict between the couple and 
make every effort to reconcile them. If in some way they are 
able to do this then they shall report this, and if they are 
unable to do so the matter will be brought before the gäcif to 
examine the case in the light of their report. 
Section 57, Divorce on the grounds of ghaybah of the husband. 
1. If a husband is absent for a period of over a year without 
reasonable cause and his whereabouts are known, his wife 
may seek an irrevocable divorce from a gädi if she has 
suffered Barar as a result of ghaybah, even if he has left 
funds for her maintenance. 2. If the husband can be contacted 
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by letter the gädi shall grant him a period of grace, warning 
him that he shall be divorced if he does not come to live with 
his wife, or bring her to live with him or divorce her. If the 
time expires and he fails to do one of these and produces no 
acceptable justification the Judge will seek confirmation of 
the wife's persistence in seeking divorce and upon such 
confirmation will grant oneirrevocably. If it is not possible to 
contact the husband by letter then the gädi will appoint for 
him a proxy and time will be allowed for him to attempt to 
locate him. If he does not the gädi will grant her a divorce 
with no warning to the husband and no period of grace. 
Section 58, Divorce on the grounds of i/ä' or desertion [of 
the marriage bed]. If a husband swears ilä' or takes an oath 
to desert his wife in the marriage bed and leaves her bed, 
the wife is permitted to raise her case before a gädT who 
shall grant the husband four months grace. If the husband 
does not comply within this period she shall be granted a 
revocable divorce. 

The position of the Egyptian ALlwäl ShakhsTyyah with 
regard to polygamy, qasm and Barar due to polygamy 

Polygamy has passed through several stages under Egyptian 
law. In 1899, Shaykh Muhammad `Abdü submitted a report to 
the Wizarat a! - `Adl in which he asked the government to 
regulate polygamy. The government , however did not respond 
to his request, and in 1926 the students of Muhammad `Abdü 

adopted a campaign to issue a law which legally would 
restrict polygamy to those who were able to demonstrate 
qasm and who had sufficient financial means. The draft was 
put before Parliament in 1929 , but was rejected due to the 
absence of a representative body. Draft Ordinance No. 25 of 
1929 regulating certain family matters was issued, but it 
contained no proposals whatsoever on restricting polygamy to 
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cases where a judge has given his permission. In 1943, the 
Wizärat al- `Adl presented a draft law which included the two 
following stipulations: 
1. A married man may not enter into marriage with another 
woman and no-one may arrange or record a contract of 
marriage without the permission of the gädi shara`i within 
whose jurisdiction, it is. 
2. The gäcli shara` i shall not permit the marriage of a man 
who is already married until his living conditions have been 
inspected and investigated and it has been confirmed 
accordingly that he is able to cohabit and provide for more 
than one wife and any other dependent relatives and children. 
This draft law was unsuccessful until discussions about it 

were again raised in the sixties in an attempt to introduce it 

as legislation. However, the decision of the Islamic Studies 
Convention issued in 1965 rejected the content of the 1945 
Draft Law and gave instructions to reject the restriction of 
polygamy by the permission of a gädi. The Convention was 
held in Cairo in the form of a general conference to discuss 

polygamy being legally restricted to those who were able to 
demonstrate qasm and who had sufficient financial means. A 

gädi would also have to see that there was a justification for 

the polygamy which would require him to give his consent. 
Polygamy was then dealt with by the 1967 Draft Family Law, 

which differed from its predecessor in that it did not restrict 
polygamy by the permission of a gädT and required no 
justification for it to occur. Most of the restraints which 
appeared in this Draft Law were consistent with the 

provisions of the shafT`ah. In other words, a man could not 
have more than four wives and could not marry those whose 
consanguinuity precluded marriage, for example, two sisters, 
or a woman and her maternal or paternal aunt, or two women, 
one of whom had forbidden him to marry the other. 

Such was the content of Articles 16 and 17 . The new element 
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within the 1967 Draft Law was that it gave the more senior 
wife the right to divorce her husband if he married another 

woman within two months of her learning of the marriage 

unless she explicitly consented to the marriage and her 

consent implied that she knew he had taken another wife . It 

also gave the new wife the right to demand a separation if he 
had concealed from her the fact that he was already married. 
This is dealt with by Article 134 of the Draft Law. 
Remarkably, neither the 1945 nor the 1967 Draft Laws were 
applied in practice until Law No. 44/1979 had been issued in 

amendment to Decree Law No. 25/1929, of which Article 6 

provided remedy in case of Barar to the wife (as discussed 

above) 

Article 6a appended to Law No. 44 also stipulated: 

The husband must provide the notary public with a written 
declaration which includes mention of his civil status. He 
must state whether he is married, and if so he must give the 
name(s) of his wife or wives at the time of his new marriage 
and their places of domicile. The notary public must advise 
them of the new marriage by registered letter and his wife 
shall be considered to have suffered Barar if he marries 
another woman without her consent, even if she did not 
stipulate in the marriage contract that he should not marry 
another woman. The same shall apply if the husband conceals 
the fact that he is already married from his new wife. A wife 
shall forfeit the right to request a separation one year as 
from the date of her learning of the establishment of the 
reason which caused the Barar unless she gave her explicit 
and implicit consent to such. 
This law, however, did not survive, and on July Ist 1985, 
the manner in which it was issued was judged to be 
unconstitutional. Law 100/1985 was then issued to replace its 

253 



. and Article 6a in the abrogated law was replaced by Article 
11a which stipulated as follows 

The husband must declare his civil status in the marriage 
deed, and if married he must state the name(s) of his wife or 
wives and their places of domicile. The notary public must 
inform them of the new wife by registered letter accompanied 
by a receipt. A wife whose husband takes another wife may 
demand a divorce if she suffers material or moral Barar which 
makes it impossible for her to continue cohabiting even if she 
did not stipulate in the marriage contract that he should not 
marry anyone else. If the gädi is unable to reconcile the two 
he shall grant an irrevocable divorce. The wife shall have the 
right to request a separation for this reason within one year 
as from the date of her learning of his marriage to another 
woman unless she has given her explicit and implicit consent 
to such. Her right to demand a separation shall be renewed 
each time her husband marries another woman. If the new 
wife was unaware that he was married she may ask for a 
divorce. 
This Article is noticeably different from Article 6a of the 
unconstitutional Law No. 44, according to which the marriage 
alone of the husband to another woman gave the first wife the 
right to ask for a divorce. The gädT is bound to rule in her 
favour, being restricted by the content of the stipulation 
which considers that the mere fact of a husband marrying 
another woman causes Barar to the first wife even if she did 
not stipulate in the marriage contract that he should not 
marry another woman. On the contrary, however , Article 
11a of the new Draft Law deemed that a wife whose husband 
married another woman suffered no Barar, and if she felt that 
she had suffered Barar and wanted a divorce she must resort 
to litigation. In this case the gadi should not rule to allow her 
a divorce until after an attempt had been made to reconcile 
the two, and if this proved impossible he should then grant 

254 



her an irrevocable divorce. 

This amendment was based on the opinion of the Joint 
Committee of the Religious, Social and Waqf Affair Board, 

which justified the amendment in that it would bring out the 
intrinsic nature of the provision which each contained, as 
Article 6 of the Decree Law No. 25/1929 stipulated a general 
principle of divorce for Barar as a result of discord between 
the couple. Articles 7,8,9,10 and 11 of the same Decree Law 
regulating arbitration procedures in such cases then appeared, 
whereas the later Article deals with a particular type of 
Barar suffered by the wife as a result of her husband marrying 
another woman. 

We may illustrate the position of the Egyptian Judiciary in 
respect of Barar necessitating divorce as a result of the 
husband marrying another woman: 

CASE STUDY NO. XI. (60) 
Case study concerning divorce on grounds of darar 

due to polygamy 
illustrating the position of the judiciary as regards cases 

which arose under Law No. 44/1979 
(unpublished case) 

The appellant had brought Case No. 478/1984 /Ai wä 
ShakhsTyyah , 

Gizah/ seeking a ruling to obtain an irrevocable 
divorce from her husband on the grounds of daran, as the 
appellee (the husband) had married another woman without 
her knowledge, thus causing her excessive material and moral 
darar. The Mahkamah Ibtidä'Tyyah, however, ruled to reject 
the case and obliged the appellant to pay costs. The ruling 
prejudiced the rights of the appellant and and such she 
appealed for the following reasons: 

255 



Insufficient grounds for the ruling, as it was based on the 
material and moral ciarar as the result of her husband taking 
another wife since the other wife shared his limited income 

with her and she had seven of his children, all of whom were 
in school and needed a great deal of money spent on them. In 
addition, the fact that he had taken another wife led to him 
being absent from the home of the appellant wife and her 
children for long periods of time. The moral Barar suffered by 
the appellant wife is inestimable as she suffered 
psychological injury as the result of there being another wife 
in addition to herself. 
Furthermore, the Court did not examine the appellant's 
witnesses. In the session held on 9/2/1986, the appellant 
asked the Court to hear her witnesses in order to establish 
the material and moral Barar which she had suffered as a 
result of the appellee having married another woman without 
her knowledge. The Court, however did not respond to her 
request and the appellee (the husband) claimed that the wife 
was unable to prove her allegations. The Court listened to him 
although the wife's witnesses, who were relatives and 
neighbours of the husband himself, knew perfectly well that 
he had maltreated, beaten and abused the appellant. The 

minutes of the police and the prosecution contained details of 
such fights which made it impossible for them to continue 
living together. The Mahkamah Ibtidä'iyyah 

, however 
, did 

not allow this evidence. 

Before the Mahkamat al-Isti'näf issued its decision the case 
was referred to the Niyäbah 'Ammah for its opinion: 
The opinion of the Niyabah 'Ammah was that the appeal had 
been brought within the time limit and fulfilled all legal 
conditions and as such it was accepted in form. 
In terms of the content, it is stipulated that the formal 
evidence procedures in ahwäl shakhsTyyah matters are subject 
to the regulations stipulated in the Code of Procedure. The 
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provision in Paragraph 1. of Article 76 of the Law on Evidence 

replaced the Code of Procedure on regulating the procedural 
provisions in respect of evidence and if a witness did not 
attend or was not summoned to the session fixed, the Court 

or the gädi could decide to oblige him to attend or summon 
him to another session as long as the date fixed for the 
investigation had not passed. If he did not then attend the 
right to use his testimony as a witness would -be forfeited. 
This shows that the aim of the legislator was that litigants 

should not be able to prolong litigation by needlessly and 
deliberately drawing out the overall period of investigation. 
If a litigant failed to produce his witnesses at the session 
specified for commencement of the investigation the Court or 
the gädi delegated to the investigation should summon them 
by specifying a subsequent session as long as the 
investigation was still underway. If the litigant did not then 
fulfil his obligation he would forfeit his right to use the 

witnesses for testimony. It has been established from the 
documents that the appellant failed to produce her witnesses 
or summon them before the gädi delegated to the investigation 
in order for their testimonies to be heard, even though she 
had been given respite on more than one occasion Therefore 
the ruling of the Mahkamah Ibtidä'iyyah was instead cited for 

the reasons on which it was based and the Niyäbah 'mmah 

concluded by supporting the initial ruling and rejecting the 

appeal. 

THE RULING 
After the documents had been examined and the defence had 
been heard, after the prosecution had given its opinion, and 
after legal deliberation, and as all the documents perta ining 
to the facts of the case appeared to have been examined, the 
Court ruled to accept the appeal in form and reject it in 
content. It supported the initaial ruling and obliged the 
appellant to pay the costs of both litigants. 
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The Court reached this judgement based on Article 49/3 of the 
Mahkamah Dusturiyyah Law No. 48/1979 which stipulated 
that a ruling which governed that a provision of a law or bill 
was unconstitutional meant that such a provision could not be 
applied as from the day following publication of the ruling. 
This means that the decision and the said law cannot be 
applied in relation to facts subsequent to publication of the 
ruling. The Memorandum explaining the aforementioned law 
added in this respect that jurisprudence and the judiciary had 
finally decided that the meaning of the previous provision was 
that the provision was inapplicable not only in the future but 
also in respect of relations and facts prior to the issue of the 
ruling on its unconstitutionality, although excluded from such 
retroaction were legal rights and issues which had been 
decided when the ruling was issued granting the power of the 
decided matter as being a final ruling. The Mahkamat al-Nag4f 
had also finally resolved to consider the law which had been 
deemed unconstitutional as being nonexistant and of no effect. 
In the session on 4/5/1985 the Mahkamah Dustüriyyah `Ulya 
therefore issued its ruling that the decision under Law No. 
44/1979 which amended certain provisions of the Ahwäl 
ShakhfTyyah was unconstitutional. This ruling was published 
on 16/5/1985 and according to previous regulation, this 
decision under a law deemed inapplicable could not be applied 
whether after publication of the ruling on its 
unconstitutionality or prior to that in terms of its 
implementation in respect of relations and facts which were 
complete during its establishment. such relations and facts 
are still governed by Law No. 25/1920 and Law No. 25/1929 
which continued to be implemented without regard for Law No. 
100/1985 which appended new articles to the two laws and 
amended other articles. The law was issued and Article 7 
thereof decided that it would be applied retroactively as from 
the date of publication of the ruling on the unconstitutionality 
of the decision under Law 44/1979 or in other words, as from 
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16/5/1985. The marriage of the appellee to another woman, 
the cause of the case presented, was concluded on 
29/7/1983. This appeal was referred in its entirety to this 
Court which is still governed by Law No. 25/1920 and Law No. 
25/1929 and does not take into account Law No. 100/1985 
which was implemented as from 16/5/1985. The two said 
laws included nothing in respect of a husband taking another 
wife, and for these reasons when the ruling decided to reject 
the case the valid law was not applied. 

CASE STUDY NO. XII. (61) 
Case study concerning divorce on grounds of darar due 

to polygamy 
illustrating the position of the Egyptian judiciary as regards 
cases arising under Law No. 100 of1985, particularly Article 

11a appended to this Law. 
(unpublished case) 

THE FACTS OF THE CASE 
An appeal against the ruling issued in the session held on 
29/12/1987 by the Mahkamah Ibtidä'iyyah , Cairo South, 

regarding Case No. 98/1985 Ahwäal Shakhsiyyah , Cairo South. 
A summary of the facts of the case is that the appellee had 
brought Case No. 98/1985 Ahwäl AI-ShakhsTyyah , Cairo 
South seeking a ruling to obtain an irrevocable divorce on the 
grounds of Barar. She stated in explanation of her case that 
she was his lawful wife under a shal`ah contract and that the 
marriage had been consummated and they lived together as 
man and wife. She was still his wife when he had married 
another woman, and furthermore , he had not provided for her 
financially and had expelled her from the marital home, thus 
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constituting Barar which made it impossible for them to 

continue living together. She has the right to demand a 

separation in accordance with the provision of Article 6 of 
Law NO. 25 /1929 . 

The Mahkamah Ibtid57yyah had ruled on 
29/12/1987 that the appellee could obtain an, irrevocable 
divorce and had based its ruling on statements made by the 

appellee's witnesses to the affect that the appellant had 

taken another wife and that the appellee had suffered cfarar as 

a result. The Court was unable to effect a reconciliation , 
and the appellant had indicated his dissatisfaction with the 

ruling by lodging a writ with the Clerks' Office of this Court 

(Mahkamat al-lsti'näf). 

After discussion of this case before the Court and submission 
by the appellant of a memorandum in which he requested that 
the appeal to quash the ruling be accepted in form and content 
because the appellee was unable to prove her case, and after 

submission by the appellee of a memorandum dated 
21/5/1988 which concluded by seeking a ruling to accept the 

appeal in form and content , the Court ruled to accept the 

appeal in form and reject it in content, thus supporting the 
initial ruling, and obliged the appellant to pay costs. Its 

ruling was based on the following reasons; 
Article 11a appended under Law No. 100 /1985 to Decree 
No. 25/1929 stipulated that if a husband took another wife, 
the first wife in the case of Barar could request a divorce 

within a year of the date of her learning of the marriage. If 
the Court failed to reconcile them, the judge could then grant 
her an irrevocable divorce, and since the Court was reassured 
by the statements of the wife's witnesses that she had 

suffered Barar as a result of this marriage it concluded by 
issuing the said ruling. 
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The position of the Moroccan Mudawwanah with regard 
to polygamy, qasm, and Barar due to polygamy 

As for the position of the Moroccan Mudawwanah 
, the issue of 

polygamy is regulated in al-Kitäb al-Awwal, Chapter 5, 
Section 29, Women with whom marriage is prohibited 
temporarily , under which the second point concerns the 
increasing of the number of wives up to the legally permitted 
number (62). Section 30 then states: 1. Polygamy is 
impermissible if it is feared that the wives concerned will be 
treated unfairly. 2. If a wife has not made any stipulation, 
she has the option to take her case to a gädi for examination 
of the clarar the has suffered. 3. The husband should not enter 
into a marriage contract with a second woman until after she 
has been informed that he wishes to marry another woman. 
Section 31 states :A woman has the right to stipulate in the 
contract of marriage that her husband should not take another 
wife, and if the husband does not comply with this obligation 
the wife retains the right to seek dissolution of the marriage. 
(63) 
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with principle of Qlarar. The conditions required by law in 
this instance have already been shown, and it can be seen 
that this Article has no justification as it merely 
reiterates Article 6 of the same law. Indeed, a comparison 
of the two shows that in terms of content the end result is 
the same; 
Article" 6 of Draft Ordinance 25 of 1929 If a wife alleges 
that her husband has caused her Barar whereby she is no 
longer able to cohabit she may ask the judge for a 
separation whereupon the judge shall grant her an 
irrevocable divorce if the darar is proven and 
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reconciliation is impossible. 
Article 11a (second half) A wife whose husband has taken 
another wife may request a divorce from him if she has 
suffered material or moral Barar which makes it 
impossible for her to continue cohabiting even if she did 
not stipulate in the marriage contract that he should not 
take another wife. If the judge is unable to reconcile them, 
he shall then grant her an irrevocable divorce. 

A comparison of the two Articles shows that there is no 
difference in their effect. It would have been more 
appropriate to retain Article 6a of Law No 44 / 1979 which 
was judged unconstitutional as the said Article deemed 
that a husband had injured a wife by the mere fact that he 
had taken another wife without her consent even thought 
she did not stipulate such in the marriage contract . Similarly, if the husband had concealed from his new wife 
the fact that he was already married, then a ruling for 
divorce could be given on the assumption that Barar had 
been caused without leaving the matter to be assessed by 
the authority of a Judge. The report produced by the 
Constitutional and Legislative Affairs Committee and the 
Office of the Religious Affairs Committee stated that the 
reason for arranging the Article independently was to 
accentuate the intrinsic nature of the provision contained 
in each. This would be acceptable if the two Articles were 
different, but as it is the rulings issued have contained 
certain ambiguities. In the first ruling referred to 
hereabove, one of the reasons for which the appeal was 
rejected was that Law No. 44 had been repealed during the 
case, and the Court rejected the validity of applying the 
provision of its Article 6 as it did not cover pfarar 
resulting from polygamy. Article 6 of Draft Ordinance 25 
of 1929 on the other hand contained no restrictions an any 
Barar suffered by a wife entitled her to take her case to 
court. 

The Mudawwanah, however, takes into consideration the 
two restrictions mentioned in the Article referred 
hereabove, namely fairness and financial ability, and 
brings them out of the realm of religious duties into the 
realm of legal application , preventing the judge from 
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endorsing the marriage contract of a man who was already 
legally married unless it has been confirmed that he is fair 
and is able to support his wife and children and all 
dependents. The wife is granted the right to stipulate in 
her contract of marriage that he should not take another 
wife, and if her husband does not fulfil his obligations 
that wife would then have the right to demand that the 
marriage be dissolved. 
Finally the Mudawwanah and the Egyptian law agree on the 

right of the wife to resort to litigation for divorce if she 
suffers darar by her husband taking another wife . 
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Chapter Two 

The Consequences of the Invalid Contract 

So far we have examined the conclusion of the contract of 
marriage and its foundations and conditions, and the 
consequences resulting from a valid contract. It may, 
however, be the case that some flaw occurs in the contract, 
whether it be some fault in respect of the parties or the 
form, or a breach of one of the conditions, so that the 

purported contract may turn out to be invalid. What then 
should be the ruling on such a contract ?A legal entity has 
been created but can this simply be annulled? In other forms 

of contract this might be reparable by compensation but 

marriage concerns the lives of people and is not so simple 
to rectify. The jurists have, therefore, devoted considerable 
attention to this subject and produced quite detailed rulings 
on circumstances which have occurred. - 

Provision in respect of invalid contracts of marriage 
Jurists attribute several meanings to the word "provision" , 
one of which pertains to the legal character of the marriage 
contract, that is, it pertains to whether a marriage contract 
is lard (religious duty) , mandüb (recommended) makruh 
(reprehensible) or haräm (unlawful) with regard to the 
persons making it . 

(0 ) 
A second meaning pertains to the consideration or otherwise 
of the legislator, and the arrangement regarding the effects 
arising from the marriage contract in terms of its validity or 
invalidity. (2) 
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Before discussing the provision regarding invalid contracts, 
we shall briefly discuss the difference between taläq 
(divorce) and faskh (dissolution), as the provisions on 
invalid contracts always involve one or the other, and both 
are governed by specific provisions. (3) 

If a marriage contract comprises some factor which suspends 
it or renders it void or non-binding, then no legal rights arise 
as a result of the contract according to the general rules of 
the shari `ah 

. 
Exceptionally, however, the shay? ̀ ah does 

establish some legal incidents, not because the contract is 
legal, but because it has given rise to a dispute between the 
two contracting parties. Some jurists stipulate that such 
effects relate to the mahr, the`iddah , and the establishment 
of nasab as a result of consummation where there is a 
shubhah ( doubt ) in the contract, and not as a result of the 

contract itself as it does not exist in the eyes of the law. 
Jurists have divided the marriage contract into four 

categories depending on the extent to which the fundamental 

pillars and conditons thereof remain unfulfilled. These 

categories of contract are the bätil (void), the fäsid 
(irregular), the sahih mawqüf (valid but suspended) and the 
nafidh ghayr rzim (effective but non-binding). 

If faskh is to be granted, there must be either an impediment 
to the continuation of the marriage, or a change in 
circumstances such that the contract is no longer binding. -An 
example of the former is the musäharah relationship where 
this is within the degree which precludes marriage, and an 
example of the latter is the khiybr al-buff gh (the option of 
maturity) whereby a person married whilst a minor has the 
option ' to seek faskh on reaching maturity. Faskh can only 
take place if the contract is valid and, indeed, is one of the 
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potential consequences of the marriage contract stipulated 
by the shaff'ah , even if a condition attached to the marriage 
contract itself was that the husband should not divorce his 

wife, as this would be regarded as an irregular condition 
conflictory with the requirements of the contract. 

Faskh then, may be divided into two categories; that which 
invalidates the original contract and that which does not. In 
the first category, the reason for faskh is related to the 

establishment of the contract. Such annulments include the 
khiyär al-buligh , and lack of kafä'ah , in which case the 

contract is valid upon conclusion but not binding. In the view 
of Abi Ilanifah, marriages can also be annulled in cases 
where the mahr is less the mahr al-mithl. In such instances, 
faskh is related to the establishment of the contract. The 
khiyar al-bulügh is legitimately exercised for reasons of lack 

of kafä'ah or absence of mahr, and is covered by legislation 

related to Barar caused by a wall. 
The second category is that where faskh is not regarded as 
invalidating the original contract. In this case, it involves 

an impediment which precludes the continued existence of 
the marriage contract. In other words, there must be an 
impediment which prevents the marriage partners from 

solving their difficulties and thus requires a legal separation. 
An example of this would be faskh on the grounds of the wife 
having refused to embrace Islam when her husband has done 

so, if she is not a kitäbiyyah . Faskh would also be granted if 
there was a forbidden mufäharah relationship which did not 
exist when the marriage contract was originated, or if 
either spouse apostasises. 
The I1anafi jurists agree that faskh may occur-if the wife 
apostasises, but differ as to whether the same would apply 
if it were the husband. Muhammad is of the opinion that 
divorce should occur in this case as apostasy is committed by 
choice. Al-Shaykhän however say that faskh should occur as 
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there is no solution which would allow the marriage to 
continue. 
The difference in provision between faskh which invalidates 
the original marriage contract is shown in two instances. In 
the first instance, where a separation is considered to 
invalidate the contract, there is no mahr unless this is 
specifically agreed upon regardless of which party instigated 
the separation. This is because the invalidation of the 
original contract invalidates the provisions attached to it. In 
the case of faskh which does not invalidate the original 
contract, if it is instigated by the woman before the mahr is 
confirmed then the mahr is forfeited, but if it is instigated 
by the man, then half is forfeited. 
In the case where, faskh does invalidate the contract, the 
woman may not then be divorced during the `iddah as divorce 
is one of the provisions of the valid contract and may only 
take place where this exists. If marital life is resumed, a 
divorce which occurred during the `iddah is not considered to 
be a divorce for the same reason. Where the faskh is not 
considered to invalidate the contract, the woman may be 
divorced during the `iddah if resumption of married life is 

possible. Faskh due to the wife's apostasy may be followed 
by divorce during the `iddah and if marital life is thereafter 
resumed, it is still regarded as divorce. 

Faskh not considered to invalidate the original contract is 
divided into two categories; the first is where marriage is 
temporarily prohibited by an interim interdiction as in the 
case of apostasy for example. The Hanafis make a distinction 
between faläq and faskh . To be precise, separation is taläq 
if pronounced by the husband or by a proxy or representative 
acting on his behalf and in the case of khul` (divorce at the 
instigation of the wife). Separation granted by a gädi on the 
grounds of `ayb in the husband or which is imposed on the 
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woman at her husband's request are also regarded as being 
taläq . 
Separation is considered to be faskh if there is something 
within the contract which invalidates it or renders it non- 
binding on the part of either the husband or wife, or if there 
is a faskh relationship between the couple. It is also 
considered to be faskh if the wife commits certain acts 
without the authorisation of her husband, such as if she 
apostasises or does not follow one of the revealed religions. 
To summarise briefly the I, -ianafrs regard separation as being 
taläq in the following instances: 
1) If taläq is pronounced. 
2) Khul` 
3) Where the husband swears i/ä' . If the period ends without 
intercourse having taken place then divorce becomes 
irrevocable. 
4) li`än . 
5) Separation on the grounds of `ayb in the husband . 
6) Separation on the grounds of apostasy of the husbands 
(according to Abü Hari fah and Muhammad) 
7) Separation on the grounds ghaybah , failure to provide 
nafaqah , or on the grounds of incompatibility. " 

This is effective in Egyptian law and is adopted from Hanafi 
and Mäliki jurisprudence. 

Separation is regarded as faskh in the following instances: 
1) Separation due to invalidity of the contract. 
2) Separation due to the existence of musaharah between 
the spouses. 
3) Separation due to the excercising of khiyar al-bulügh . 4) Separation due to absence of kafä'ah or lack of mahr. 
5) Separation by agreement due to apostasy of the wife or 
separation due to the apostasy of the husband. 
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6) The husband's rejection of Islam upon his wife embracing 
Islam (according to Abü Yüsuf). 

Faskh requires a ruling by a gädi in the following instances: 
1) Khiyär al-bulügh. 
2) Li`än. 
3) Absence of kafä'ah or ̀ ayb in the husband. 
4) Where one spouse denies Islam upon the other embracing 
it. 
5) Shigaq (discord). 
6) Qarar to the wife . 
7) Ghaybah of the husband or his imprisonment. 
8) Failure by the husband to provide nafaqah whether due to 
financial difficulties or his refusal to do so. 

The ruling of a judge is not required according to the Hanafrs 
in the following instances: 
1) Pronouncement of taläq. 
2) Khul `. 

3) llä' 
4) Apostasy of one of the spouses. If both spouses 
apostasise, however, they should not separate according to 
Abu H. anifah. If they subsequently re-embrace Islam they do 

not require a new contract. 
5) Existence of musäharah between the spouses. 
6) Irregularity of the contract. 

Before discussing the provision regarding bätil marriages, 
we shall first of all discuss the position of Hanafi 
jurisprudence with regard to invalid contracts of marriage 
(4). Here, there are two differing viewpoints, the first of 
which believes in - making a distinction between those 
contracts which are bätil and those which are fäsid , even 
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though both are invalid as far as any financial consequences 
are concerned. 
Recognised sources such as Kamäl Al-Din in Fat Al-Qadir 

make no distinction between marriages which are fäsid and 
those which are bätil . The provision is identical irrespective 
of whether the breaches as regards the contract are 
fundamental (thus rendering it bätil ) or descriptive (thus 
rendering it fäsid ). 

The Mälikis hold the same viewpoint in this respect, and 
other advocates state that a marriage is either -valid or 
invalid. 
The second opinion makes a distinction between a contract 
which is bätil and one which is fäsid . This distinction arises 
from the' fact that the marriage contract is a combination 
between `ibädat 

, the worship of God, and mu` ämalät worldly 
affairs, as it is a combination of both. With regard toibädat 
the bätil and the fäsid are one, whilst with regard to 
mu` ämalät, a distinction is made between the batil and the 
fäsid. 

Using this as a starting point, we shall follow the second 
view which distinguishes the bätil and the fäsid . If the 
marriage is consummated, the first category entails none of 
the consequences of the valid marriage whereas the second 
category does. It is, therefore, preferable for each category 
to have its own distinct name. Hence, we shall call the 
contract which engenders none of the consequences of 
marriage bätil, and that which does engender some 
consequences, rasid . 

Both of these categories involve breaches of the contract, 
the distinction being that where the breach involves a 
fundamental element or means that one of the conditions of 
the contract shurüt in`igäd remains unfulfilled, the contract 
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is batil as it is, to all intents and purposes, nullified as a 
result of the breach. If one of the conditions concerning the 
validity of a marriage shurüt sihhah is involved, the 
contract is then fäsid, as it still exists to all intents and 
purposes but is unfit for the effects of marriage to ensue. If 
consummation takes place, some of the effects of marriage 
ensue as in the case of zinä'. 
1) The batil Contract 
These are where a fundamental element has been contravened 
or a shart in`igäd is unfulfilled, such as a where a person 
with no ahliyyah makes a contract on his own behalf, or 
where a man marries a woman who is muharramah when 
there is no doubt about the interdiction. 
The contract is invalidated in this type of case because if 

such a marriage did occur, none of the legal consequences 
would ensue as the contract would not seemingly exist. 
Consummation would thus be unlawful and the respective 
duties mahr, nafaqah and tä `ah would not be obligatory. 
Taläq may not be pronounced, nor nasab established, and 
there would be no `iddah after separation, no wiräthah, and 
no musäharah except where zirýa' was proved. 

Consummation of a marriage on the basis of such a contract 
is forbidden and the couple concerned must separate. If they 
fail to do so, then a judge will ensure that they are 
separated. Any person who is aware of consummation taking 
place in such instances is required to bring the matter to the 
qäs attention for him to separate the couple, a s it would 
be regarded as zinä' and thus an immoral act . 
Jurists are agreed on this but differ as to whether the hadd 

punishment for zinc' should be imposed. Malik, al-Shäfi` i 
Ahmad ibn Hanbal, Abi Yüsuf and Muhammad say that there 
are grounds for hadd if the perpetrator is of sound mind and 
is fully aware of the relevant interdiction. Abü Hanifah, 
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however, says that add should not be imposed because the 
contract is sufficient to preclude this. (22) 
A marriage which is consummated despite the fact that the 

contract is invalid is nevertheless a reality and as such is 

provided for by the shari `ah . It is stipulated that zinä' 
incurs the punishment of . add , but that hadd may be averted 
by shubhah (doubt or judicial error) . If hadd is not imposed 

as a result of consummation then the mahr is obligatory. 
Shubhah sometimes means that hadd is not incurred and that 
consummation is not regarded as zinä' . As such, nasab can 
be established as well as the `iddah, Occasionally shubhah 
means that hadd is not incurred but that consummation is 

nevertheless considered zinä'. In such cases, mahr is 

obligatory but there is no `iddah. According to the general 
rules, nasab is not established but some jurists do establish 
it to ensure that the rights of children are protected. 
The majority of jurists agree that the various types of 
shubhah cannot be listed definitively as they are mostly 
based on real circumstances which are unlimited. 
This is a subject to which the Hanafis and ShäfiTs have given 
their concern. Hence, the rule under discussion involves the 

punishment of hadd being precluded by means of shubhah. 
Shubhah in this case is something which may appear to be 
definite but is not entirely so. Jurists believe that this act 
can only occur between two people and only if they unite 
together and they advocate dropping the hadd punishment 
because if one is excused for some action this then produces 
a shubhah in respect of the other. 

Hanafi jurists divide shubhah into the three categories of 
shubhat al-mulk or shubhat al-hall (doubt in the woman), 
shubhat al-ishtibäh or shubhat al-ti`1 (doubt in the act) and 
shubhat al-lagd (doubt due to the marriage). 
a) Shubhat al-mu/k is also known as shubhat al-hall and 
shubhat al-mahall. If there are two pieces of evidence in 
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respect of the woman, one of which is strong and indicates 
interdiction and one of which is weak and may mean there is 

no interdiction, a ruling shall be made according to the 
stronger piece of evidence. If consummation takes place, the 
weaker piece of evidence may be used, as shubhah . An 
example of this would be if a man had sexual intercourse 

with his son's female servant, in which case strong evidence 
for interdiction would exist, as she would be under the 
authority of another man (his son). If, however, there is 
other evidence which is not strong enough to counteract the 
first piece of evidence, there would be acase of shubhat 
al-mahall on the basis of the hadith of the Prophet : "You 
and what is yours belong to you father". 

The meaning of this is that a father has some interest in the 
property of of his son, and a father normally has control over 
a son's property due to the closeness of the relationship 
between them. In cases where consummation takes place 
with the existence of this shubhah, the hadd is not incurred. 
The sexual relations are not described as zinc' , and 
therefore the mahr, and nasab are established. 

b) Shubhat al-ishtibäh, or shubhat al-firI 
This is the case where a person believes that what is haräm 
is haläl in the absence of any evidence and of information 
from other people to the contrary. The legislation regards 
this as being permissible. An example of this would be a man 
who thought that he could lawfully marry a woman to whom 
his marriage would be unlawful , such as a woman with 
whom he has a relationship by ra`ah where he knew of the 
relationship but was unaware of the interdiction. This form 

of shubhah accompanies the act and not the subject, and 
does not include the case of a man who marries a woman not 
knowing that she is his sister by rada'`ah , 

having been told 
by those close to him that there is no forbidden relationship 
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only to find at some later time that there is such a 
relationship between them. This would come under shubhat 
al-ishtibäh because the man had been told by those close to 
him that he had no relationship with the woman concerned. 
The doubt would arise in the woman as a result of revealed 
evidence establishing invalidity. If shubhat al-ishtibäh 
exists, hadd is not incurred but the description of zinä' still 
applies. The iddah is therefore not established as there can 
be no `iddah as a result of zina' . Neither can nasab be 
established according to the majority of the jurists, except 
that the Hanbalrs are of the view that it may be established 
as it is in the interest of the child 

c) Shubhat al-ägd 
Shubhat al-`agd, meaning a doubt in the contract, was 
included by $ähib AI-Bahr within the categories of shubhah 
in that the contract in terms of ijäb and qubul by the two 
contracting parties is regarded as shubhah in itself, and if 
consummation takes place in this instance it would involve 
shubhah . Only Abü Ilarfifah believes that shubhah exists if it 
is known that the contract is irregular and invalid, whereas 
the 5ahibän say that the contract comprises shubhah if it 
exists, but it is not deemed to exist if one of the contracting 
parties is loses his ahliyyah , for example due to some 
mental condition. When established, a shubhah in the 
contract carries the same significance as a shubhah in the 
act, and although it still entails zinä' it does not incur the 
punishment of hadd , in which case the mahr is inevitably 
established. Consummation in cases where the contract is 
invalid are thus divided into three categories as follows: 

a. Consummation without shubhah 
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In this case, there is no doubt at all that the relationship in 
question is unlawful and thus no doubt that zinä' has been 
committed or that hadd must be imposed. For example, one 
of the parties to the contract may no longer be competent or 
the jb and qubül may not have been legally carried out 
within one session. Such contracts do not therefore exist, 
meaning that the form of contract which Abü Hanifah regards 
as shubhah does not exist, as all the clauses are void. 
Consummation in such cases entails the penalty for zina' as 
prescribed by the shafii`ah . 

b. Consummation and Invalid Contracts Involving zina' . 
Consummation which takes place under an invalid contract 
may involve shubhat al-ishtibäh . An example would be a 
marriage contracted with a woman who is muharramah 
(such as a woman who is already married) which is then 
consummated, even though the unlawful relationship was 
known. In such instances, if the contract was concluded in 

valid fashion and all conditions were fulfilled other than the 
condition of lawfulness, the consummation would involve 

shubhah and would not incur hadd although the description of 
zinc' would still apply. This is because such forbidden 

relationships are proved by means of conclusive evidence, 
leaving no room whatsoever for doubt. Any shubhah which 
does exist is shubhat al-ishtibah or shubhat al-fig (a doubt 
in the act, and according to the Sähibän, it is only deemed to 
exist if the man concerned was ignorant of the interdiction). 
Examples would be a Zoroastrian who , as a recent convert to 
Islam, is unaware of the interdictions imposed by the faith 

and believes the relationship to be lawful, or a person who 
believes in holding women in common and has no knowledge of 
the interdictions of Islam. In such instances, shubhat 
al-ishtibah would be involved, but according to the Sähibän, 
this would not apply if the man was aware of the 
interdiction. 
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Abu Hanifah, however, does not believe that the existence of 
shubhah is dependent on the party concerned being ignorant as 
to the interdiction, but rather that it exists even if the man 
is aware of the interdiction, as in his view, a doubt in the 
contract is a weak form of shubhah. Sahib Al-Badä'i referred 
to this in an account of Abu llanTfah's independent judgement, 

saying that, according to Abi Han"ifah, if a worthy marriage 
is made to a woman who has the potential to fulfil the aims 
of marriage, then the hadd is not to be imposed irrespective 

of whether the marriage is lawful or unlawful, whether it is 
disputed or concluded with unanimous agreement, whether 
ishtibäh is claimed if the marriage is thought to be lawful or 
whether any interdiction is known about. In this case, in 
contrast to other incidences of shubhah, hadd is not 
incurred and the description of zinc' still applies. The mahr 
is inevitably imposed where hadd is not incurred. The`iddah 
is not however established as it can never be a consequence 
of zinä' in whatever form. The establishment of nasab, 
however, is a matter of controversy between - the Hanafi 
jurists. Some believe that nasab is established in the 
interests of the child whereas others say that it is not. 
Abu- Hanifah stipulated that the add penalty should be 
dropped in the case of such shubhah , which in his view, is 
present even if there was no ignorance regarding the 
interdiction in question.. He also stipulated that the gaci 
should, nevertheless, give the strongest form of rebuke. 

c. Consummation and Invalid Contracts not Involving zing' 
Consummation under an invalid contract does not incur hadd 
and does not involve zina' if there is a strong shubhah. This 
applies in all marriages which are disputed and also to 
marriage to those to whom marriage is temporarily unlawful 
apart from the instances mentioned above. The reason for 
this is that consummation in disputed marriages involves 
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shubhah which is substantiated by the evidence provided by 
the dispute itself, even if such evidence is only weak. In 
this case, shubhat al-hall is established as it arises from 
the question of lawfulness and interdiction due to an 
impediment, where the right of others in respect of the 
woman concerned is not strong enough to eliminate all 
possibility of lawfulness. Instead, there is a shubhah as to 
the basis of the lawfulness, with no impediment to eliminate 
all its effects. All forms of shubhah are based on juristic 
differences or disputes based on evidence of lawfulness even 
if it is not strong enough to be proven and is counteracted by 

evidence of interdiction. An example would be a person who 
wishes to marry and is unaware of there being any 
interdiction of such a marriage, having been convinced by 
others that there is no reason why he cannot marry the 
woman concerned. This could occur, for instance, if a man 
married a woman who was already married, having been told 
by two other people that her first husband had died, only to 
discover that her husband was still alive, or if a man 
married a woman after having been given information that he 

was not related to the woman concerned, or having formed 

such an impression by the information having been witheld 
from him, only to find that there is a relationship between 
them which forbids marriage. In such cases, there is 

permissible evidence of lawfulness, namely infomation 

received from those concerned that they knew of the unlawful 
relationship. The hadd is not therefore incurred and the 
description of zinä' is not applied. Mahr may then be 

established in addition to the `iddah and nasab , as the act of 
consummation does not involve zinä' since there is 
justification that evidence of interdiction was impeded, thus 

creating doubt even if there was nothing lawful about the 
alliance. Such is the attitude of the l. anafrs with regard to 
the question of shubhah . 

289 



The Shafi`is divide shubhah into three *categories as follows: 

a. Shubhah if a! -mahall 
Shubhah if al-mahall or doubt in the woman, occurs if a 
couple have intercourse whilst the wife is menstruating or 
fasting or if they have anal intercourse. In this case, the 
doubt arises due to the fact that a forbidden act has taken 
place. A wife is under the authority of her husband who has 
the right to have intercourse with her providing that she is 

not menstruating or fasting and providing that there is no 
anal intercourse. Nevertheless, the fact that he has 

authority over her engenders shubhah, in which case hadd 
must be averted irrespective of whether the perpetrator 
believed his action to be lawful or not, as shubhah is not 
based on one's belief or ideas but on the legitimacy of an 
action. 
b. Shubhah ff al-fä' il 
Shubhah IT al-fail, or doubt in the perpetrator, arises when 
a man is given' a woman's hand in marriage and it later 
transpires that the woman with whom he is cohabiting is not 
the woman with whom the contract was made. This may 
occur if the woman is not seen before the marriage and is 

represented by a proxy at the time of making the contract and 
some deception then occurs whereby another woman is 

substituted. The basis of the shubhah in this case is the 
belief of the perpetrator that his action is not unlawful, thus 
giving rise to a doubt which precludes imposition of the hadd. 

" If, however, the perpetrator is aware that his action is 
unlawful, then there is no shubhah . 

c. Shubhah IT al jihah or shubhah ff al-tariq. 
Shubhah if al jihah or shubhah fi al- tariq doubt in the party 
or in the method, means that there are some misgivings as to 
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whether, the act in question is lawful or not. It arises due to 
the fact that jurists hold varying opinions regarding the act, 
and wherever there is such a difference of opinion, then a 
shubhah which does not incur hadd is held to exist. Abü 
Ilanifah, for example, permits marriage without a wale and 
Ibn `Abbas permits the mut`ah, or temporary marriage, 
whereas most jurists permit neither. Accordingly, a doubt 

which does not incur hadd arises in such instances, even if 
the perpetrator 'believes that his action is unlawful, as his 
belief in itself has no effect as long as jurists disagree as to 
whether the act is unlawful or not. 

2. The fäsid contract. 
This is a contract where a condition of validity is broken 
once the fundamental pillars and conditions of conclusion 
have been fulfilled(5). Examples of this are a marriage 
without witnesses where witnesses are stipulated, 
temporary marriage, and the marriage of a man to the sister 
of a woman whom he has divorced irrevocably during the 
latter's iddah where it would be unlawful for him to 
consummate marriage with such a woman. None of the 
effects of the marriage contract would ensue and the 

contract would be effectively fäsid As a result, the 
following effects would apply 

- Neither the man nor the woman would incur the hadd for 
zinä' as it is agreed that there is a shubhah which prevents 
hadd from being applied. 
- The man must provide the mahr al-mithl if no mahr was 

fixed at the time of the contract or thereafter. If the mahr 
has been fixed then he is obliged to pay at least this sum. 
As already noted, consummation would establish a 
musaharah relationship, whereby the woman would have to 
observe a period of iddah from the time when she separated 
from her husband, including divorce by a gädi. This iddah is 
the iddah of divorce and is calculated in months or menstrual 
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periods to ensure that the woman is not pregnant. It is also 
observed following the death of a husband and is calculated 
to last four months and ten days. This form of `iddah only 
applies in cases of valid marriage and it is' not mandatory for 
the woman to be paid nafaqah during this period. 
With regard to nasab, if a woman in a fäsid marriage gives 
birth less than six months. after consummation, her husband 
is not established as being the legitimate father of the child 
unless he claims otherwise. If she gives birth more than six 
months after consummation then the husband shall be 
established as the legitimate father without any need for any 
acknowledgement on his part where this is less than two 
years after the couple has separated. Where it is more than 
two years therefter according to the Ilanafis, the legitimacy. 
of the child cannot be established. 
Evidently the legitimacy of a child can only be denied if there 
is 11`än, and as we have already seen, li`än is only relevant 
to a valid marriage and does not, therefore, apply in the 
case of fäsid marriage. 

Nasab in cases where the consummation involves shubhah 
cannot be established by virtue of the shubhah unless 
accompanied by a statement that consummation has taken 
place, in which case the nasab of the child can be 
established. 

In terms of other provisions, there is no wirathah if a 
spouse dies or if a couple has agreed to separate. In such 
cases the husband is not obliged to provide nafaqah or 
accomodation. Similarly, the wife is not obliged to show 
tä`ah to the husband, nor is divorce imposed on her. 

3. The contract which is mawqüf (suspended) 
This is where a condition of effectiveness is not fulfilled, 
such as where the contract is arranged by a person who is 
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wholly or partly unqualified to do so, whether it be the party 
to the marriage contract himself, or a wall or wakil . An 
example of this would be a minor who married without the 
consent of his wall. The marriage remains valid but is 
mawqDf until such time as consent is given, preferably by 
the wall. 
A suspended contract is valid but ineffective, and prior 
permission in respect of the contract must be given by the 
person concerned. If permission is not given, then the 
contract is invalid, such as in the case of a contract where 
the mahr is less than the mahr al-mithl or where there is no 
kara'ah . Where permission continues to be withheld, the 
contract becomes invalid and is deemed null and void. If 
permission is finally granted and the marriage was 
consummated beforehand, consummation will be deemed to 
have taken place under a valid contract. If permission is 

granted therefore, it renders the marriage contract valid as 
from the time of its establishment. If permission is refused 
after consummation of the marriage, thus rendering the 
contract invalid, then consummation is deemed to have 
involved a strong shubhah, meaning that Padd is not to be 
imposed. Accordingly, the act of consummation will not be 
described as zinä', and the mahr, `iddah and nasab can all be 

established. A strong form of shubhah is involved due to the 
fact that a competent and lawful contract was concluded. 
Otherwise, where there is insufficient proof of lawfulness 

and consummation takes place after permission for the 
marriage is refused, there is no shubhah allowing the hadd to 
be dropped. Consequently, the mahr, the`iddah and nasab* 
cannot be established. 

In addition, a mawqüf contract does not allow wiräthah if a 
death occurs during the period of suspension. Neither does it 
establish any mupaharah if permission is not granted as it is 
rendered invalid. 
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4) The contract which is näfidh ghayr-läzim 
This is a contract where all the fundamental factors and 
conditions are fulfilled and where persons other than the 
marriage partners are entitled to raise objections and to 
apply for the marriage to be annulled within the legitimate 
limits. Accordingly : 
a) If an adult woman of sound mind marries of her own 
accord without the consent of her wall and the husband is of 
equal status but has failed to provide the mahr al-mithl, 
then according to Abi Harilfah, the waif has the right to 
annul the marriage and not to raise the mahr al-mithl, 
whereas according to Abü Yüsuf, he does not have the right to 
do so. Abi Hanifah holds that the right of annulment 
continues to exist until consent is given either explicitly or 
implicitly. 
b) If a waif who is not the father or grandfather contracts 
his male ward, a minor, in a marriage without kafä'ah or 
without mahr al-mithl, the ward has the right to exercise 
the khiyar al-bulügh once he attains the legal age, as will be 
illustrated later. 

c) If a woman marries of her own accord and stipulates that 
there should be kafii'ah and later discovers that the husband 
is not of equal status, she has the right to annulment. The 
same applies if he makes false claims as to his descent 
which are later uncovered. 

In all cases where false or dubious claims are made. the 
contract is valid but not binding. Consummation which 
occurs prior to annulment is considered without a doubt to 
have taken place within a valid marriage as the contract 
exists and fulfils all provisions which render it effective 
until the time of the annulment. The provision of nafaqah is 
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compulsory, and if one partner dies after an annulment is 
requested but before it is granted, the other partner will be 
the heir by virtue of the marriage and possession will be 
established in the same way as wiräthah. A mother may not 
marry the husband of a daughter who is in a marriage which 
is not binding and who is subsequently granted an annulment 
before the marriage is consummated, on the basis of the 
person having the right of objection to the contract. The 
difference between non-binding and suspended contracts in 
this case is that an annulment under a non-binding contract 
does depend on there not having been a contract as a cause of 
interdiction, whereas in the absence of consent to a 
suspended marriage the contract is abrogated. In both laws, 
this is known as the relative contract. 
If annulment takes place after consummation, the mahr 
musammä and `fddah are mandatory and nasab can be 

established, and nafaqah must be provided until the marriage 
provisions and their effects end. If the annulment is granted 
before the marriage is consummated, none of the mahr is due 
irrespective of which partner instigated the annulment, as in 
this case the original contract is invalidated by the 
annulment. Accordingly, a mahr cannot be imposed as long as 
the marriage has not been properly consummated. 

The position of the Egyptian Ahwäl Shakh fTyyah with 
regard to the invalid contract 

Under the Egyptian Ahwäl Shakhsiyyah , Article 280 of Draft 
Ordinance 78 of 1931, (on the Regulations of the Organisation 
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of the Shari `ah Courts) is weighted towards the Hanafi view 
(6). The Draft Ahwäl Shakhsiyyalf Law, however, differs 
from the consensus of recognised Hanafi sources in that the 
conditions for the validity of a marriage are related to the 
woman being a fitting subject. If she is not a fitting subject, 
then there is cause for interdiction, particularly if the 
unlawful union of two sisters is involved. If a man marries 
two sisters at the same time, the marriage to the first 
sister is permissible. The second sister, however, must be 
separated from her husband. If her marriage has been 
consummated she is entitled to the mahr and is able to 
establish nasab . If the marriage has not been consummated, 
she is entitled to nothing. Draft Article 39 , however, 
stipulates that no rights or nasab can be established in 
respect of the second wife irrespective of whether the 
marriage has been consummated, but this only applies if the 
husband was aware of the interdiction. (7) 

The import of Article 99, Paragraph 4 of the Regulations on 
the Organisation of the Courts is that marriage suits shall 
not be heard unless proven by the existence of an official 
marriage document except in the case of marriages concluded 
prior to August 1931. This is illustrated by the following 
case which went before the Mahkamat al-Nagd . 

(8) 

CASE STUDY NO. XIII. (9) 

Case study concerning invalidity of the contract. 
(unpublished case) 

FACTS OF THE CASE 
A summary of the facts of the dispute is that the appellant 
submitted Case No. 100 / 1984 Ahwäl Shakhsiyyah, 
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Damiettah, before the Mahkamah Ibtidä'iyyah against the 

respondents in which he sought a judgement ruling in favour 

of a separation between the first and second respondents and 
an invalidation of their official marriage contract No. 140 on 
the grounds that the second respondent had given her consent 
to marry him in correspondence exchanged between them (as 

proven by the records which he submitted) as a result of 
which a marriage was contracted between them, thus 
rendering invalid the second marriage. 

The Mahkamah Ibtidä'iyyah decided to reject the applications 
made by appellant on the grounds that his marriage to the 
second respondent as shown in her letter and his documents 
was merely a promise of marriage and was not a marriage 
that had been legally concluded. Its judgement was also 
based on the provision of Article 99, Paragraph 4 of the 
Shari `ah Regulations which stipulates that marriage suits 
could not be heard unless there was an official marriage 
document, which in this case had not been submitted. 

The appellant was dissatisfied with the ruling made by the 
Mahkamah Ibtidä yyah and therefore brought an appeal before 
the Mahkamat al-Nagd based on two grounds. The first reason 
was that the ruling against which the appeal was being made 
was contrary to law as it had deemed that his marriage to the 
second respondent as indicated in her letter and the 
documents which he submitted was a mere promise of 
marriage and not a marriage which had been validly 
concluded. It also rejected his case on the basis of Article 
99, Paragraph 4, which stated that marriage suits could not 
be heard if the marriage was not proven by the production of 
an official document. As he had made a case for separation, 
it was not subject to the provision of the said Article. The 
views of the Ilanafrs had to be taken into account and as the 
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ruling in question did not comply with such, views it was 
contrary to the law and should therefore be reversed. 

The second reason was that the law in question was 
erroneously applied to the ruling as one of his defences 
before the first court was that Article 99, Paragraph 4 of 
the Regulations on the Organisation of the Courts was 
unconstitutional. The Court should have afforded him the 
opportunity to raise a case as to the unconstitutionality of 
the said Article before the Mahkamah DustürFyyah `U/yä, but 
the Court's rejection of this defence was a mistaken 
application of the law. 
The Niyäbah `Ämmah then stated its opinion and gave a 
recommendation that the appeal should be accepted in form 

and rejected in content. 

THE RULING 
After examining the case documents and the opinion of the 
Niyäbah ¶mmah, the Court issued its ruling to reject the 
appeal for the following reasons : 

1) The first reason given by the appellant is dismissed as it 
is stipulated within this Court that cases in 'respect of 
marriages other than those which took place before August 
1st 1931, in accordance with Article 99, Paragraph 4 shall 
not be heard unless proven by means of an official document 
or unless acknowledged by the official responsible for the 
issuing of such documents. It has been established from the 
facts of this case that the first and second respondents 
pleaded before the relevant Court that the case should not be 
heard as the appellant had failed to produce an official 
document which proved his marriage to the second 
respondent, thus representing a denial on their part of the 
existence of any such marriage. The initial ruling was 
supported by the appeal ruling as a marriage suit could not be 
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heard despite the appellant's reasons since the letter which 
he had received from the second respondent constituted 
neither a marriage document nor a promise of marriage. As 
he had made a case for separation, it was not subject to the 
provision of the said Article. The views of the Hanafis had to 
be taken into account and as the ruling in question did not 
comply with such views it was contrary to the law and 
should, therefore, be reversed. 

2) The second reason given by the appellant was also 
dismissed, as Article 25 of Law No. 48 of 1979 on the 
Mahkamah Dustüriyyah `Ulyä gave this Court alone the 

authority to monitor the constitutionality of the laws and 
regulations. Article 29 of this Law stipulated that the Court 

should carry out this task in the following manner: 
If 

, when examining a case, a Court believes a provision in a 
law or regulation to be unconstitutional, the case shall be 

suspended and the documents shall be referred to the 
Mahkamah Dustüriyyah `ilyä to pass judgement on the 
constitutional matter concerned. (A practical example of 
this relates to Law No. 44 of 1979 which was judged to be 

unconstitutional in view of the manner in which it was isued. 
A case brought before Badari Court was suspended and 
referred to the Mahkamah Dustüriyyah 'Ulyä for it to pass 
judgement on the extent to which the decision on Law 44 of 
1979 was constitutional. 

If a litigant in a case being examined before the courts uses 
as a defence the fact that a provision or law or regulation is 
unconstitutional, the case is suspended and referred to the 
Ma(ikamah Dustürryyah `U/yä for its decision. Accordingly, 
this defence concerning the unconstitutionality is a matter 
which is subject to its absolute power of appraisal and by 
applying this to the facts of the appeal before it 

, the Court 
believes that it was not mistaken in continuing to examine 
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the case when the said Article was alleged to be 
unconstitutional as it used its powers of appraisal to 
conclude that such a defence was insignificant. The basis of 
the appellant's claim was therefore invalid and the Court 
accordingly issued the aforementioned ruling. 

The position of the Moroccan Mudawwanah with 
regard to the invalid contract 

This is regulated according to Section 32 of the Moroccan 
Mudawwanah under the title : "Void and Irregular Marriage", 
and Section 37 under the provisions on irregular contracts. 
The Mudawwanah makes no distinction between the bätil and 
the fsid contract; either the contract is valid with all the 
fundamental factors and conditions fulfilled, or it is 
breached , meaning that it must be annulled. 
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Conclusion. 

We may conclude that laws according to the shari'ah may be 
divided into two main categories. The first is laws 

prescribed by God in specific Qur'anic verses, and hadith 

which He inspired in the Prophet, both of which regulate all 
aspects of man's daily life. We have referred in the 
theoretical section of the main text to some of the Qur'anic 

verses and had? h which regulate affairs concerning the 
family with specific reference to the contract of marriage. 
The second category is laws established by mujtahidün 
including the Companions of the Prophet, and the täbi`ün and 
the jurists of succeeding generations by interpretation of the 
source - texts of the sharT`ah. It was these endeavours 
which gave rise to the madhahib in Islam 

, upon which 
Muslim countries have relied in establishing Ah wä 
Shakh p yyah laws. We have seen, for example, that Egypt has 

relied on the four main madhähib, referring in particular, in 

cases where no clear ruling appears, to the 'most appropriate 
opinions of Abü Hanifah, whilst Morocco relies on the more 
appropriate opinions of Mälik. 

This conclusion will be based on a comparison between the 
two Ahwäl Shakhsiyyah laws with regard to the contract of 
marriage and will attempt an assessment of each of them 
concerning the extent to which they have accommodated the 
social changes which have occurred in Egyptian and Moroccan 
society. 

The term ahwäl shakhsTyyah was not known to the early 
jurists. It is a modern term which appeared in Egypt around 
the beginning of the twentieth century as a result of the 
creation of the civil law as a separate branch of law and its 
division into ahwäl shakhsiyyah, law of personal status, 
comprising all that is related to the individual and his 
personal affairs such as marriage, divorce, `iddah 
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maintenance, paternity and inheritance, and ahwal'ayniyyah , 
dealing with financial matters. The definition of those 
matters which constituted ahwal shakhsiyyah is a subject 
which stirred some controversy in the area of fiqh and 
judicial administration in Egypt until the Mahkamat al"Nagcl 
gave a ruling on the subject. These comprise everything by 
which one individual is distinguished from another in terms of 
personal and family characteristics and on the basis of which 
certain legal rulings affect one in life as a member of 
society, such as whether one be male or female, married, 
widowed or divorced, whether one has full legal competence, 
no legal competence due to being a minor or of unsound mind, 
or restricted or suspended competence due to some legal 
reason. Financial matters on the other hand fall basically 
under ahwäl `ayniyyah being connected with money payable or 
not payable (Mahkamat al-Nagd , 40,30, p. 1, SIN 404,21st 
June 1934 ). 
Certain points may be noted with regard to the Egyptian 
legislation. Rulings on matters of ahwäl shakh$ yyah are left 
mainly to the religious authorities. This is not an absolute, 
however, as some matters in this area have been set apart 
and regulated as unified civil legislation which applies to all 
Egyptians regardless of religion. These include legal 
competence, wiläyah in financial matters, marital 
authority, executorship and desertion, which are regulated by 
Articles 44 - 48 of the Civil Code , the giving of gifts, which 
is regulated by Articles 486-504 of the Code, and a wqä f 
which is governed by Law48 of 1946, amended by Law180 of 
1952, concerning the abolition of awgäf for purposes other 
than charity. 
The Ahwäl ShakhýTyyah in Egypt is at present regulated 
essentially by the following : 
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1. Law 25 of 1920. 
If we look briefly at the historical background to the 
promulgation of this law, we find that from the beginning of 
this century attempts have been made to codify family law 
due to the existence of material and formal defects in the 
application of the madhhab of Abü Hanifah. The effect of the 
formal defects was that rulings on cases relied upon laws 
which were not collected together in a single body of law. It 
was thus left to gäcITs to seek the most appropriate view of 
the madhhab, and moreover in the majority of instances there 
was no consensus of opinion amongst jurists as to the most 
appropriate view. The material flaws were that the 
application of the madhhab of Abi Hanifah was not in keeping 
with the developments of the age. There were however views 
of the other madhähib which were more appropriate to the 
spirit of the age in that the jurists. of these madhähib were 
influenced by the times in which they lived and their fatawä 
were not dependent on giyäs drawn from convention in the 
majority of cases. 
The first attempt at codification was made in 1915 when a 
committee of senior jurists was formed representing the four 
main madhähib. On completing its work the committee put 
forward a proposal for a Law of Aliwäl Shakh; Tyyah but this 
was not successful as there did not exist in Egypt at that time 
a representative body or assembly assisting the government in 
its work. The proposal was therefore neglected and buried in 
the archives of the Ministry of Justice until an opportunity 
arose and part of it appeared with slight changes in Law 25 of 
1920. It may be noted that this law is derived from the Mäliki 
madhhab and regulates certain rulings on nafaqah , some 
rulings connected with divorce on grounds of lack of nafaqah 
or of ̀ ayb, and rulings on ghaybah and iddah 

. 
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2. Draft Ordinance25 of 1929. 
This law comprises 25 articles and its rulings are drawn from 
the four madhähib. 

3. Law 62 of 1976. 
This is concerned with modifications of rulings on nafaqah. 

Following this in 1979, Presidential Decree no. 44 was 
issued modifying some of the rulings of the Ah wa l 
Shakh$iyyah Law and particularly Law 25 of 1920. and Draft 
Ordinance 25 of 1929. This, however, was not to stand for 
long because of the method by which it was promulgated. The 
problem lay in the fact that it was promulgated without being 
referred to the People's Assembly for confirmation. It was 
therefore unconstitutional and its application was halted by a 
judgement of the High Constitutional Court sitting on 4th May 
1985 on the grounds that there had been no emergency 
situation which would justify its being used in this way. 

4. Law of Ist July 1985 . 
This was passed by the Peoples's Assembly on the basis of a 
proposal put forward by some of the members to modify the 
rulings of the Ahwäl ShakhfTyyah Law. It became effective 
retrospectively from the date of the ruling of the High 
Constitutional Court on the unconstitutional nature of Decree 
44 of 1979. The new Law did not cancel Law 25 of 1920 and 
Draft Ordinance25 of 1929, but included modification or 
replacement of parts of their texts. 

Legal jurisdiction.. 

It may be concluded that it is the issues of marriage and 
divorce which have remained regulated by religious principles 
and to which the rulings of the Shari "ah are applied, as 
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Christian and Jewish rulings are applied to similar issues 
amongst those groups respectively. 
The plurality of laws applicable in matters of Ah wä l 
Shakhsiyyah was for a long time linked to a plural system of 
courts responsible for the application of the religious rulings. 
This system was cancelled by the promulgation of Law 462 of 
1955 which abolished the denominational courts for non- 
Muslims, as it abolished the shah `ah courts which were 
dependent on a Royal Decree of 27th May 1897 and Decree no. 
70 of 1930 for the issuing of Law78 of 1931 for their 
legislation and that of the procedures associated with them. 
Following the abolition of the plural judicial system cases of 
Ahwäl Shakhsiyyah have been heard before civil courts at 
their different levels, Mahkamah Juz'iyyah (district court), 
Mahkamah Ibtidä'iyyah (primary court) and Mahkamah 
lsti'nafiyyah (appeal court), in accordance with the 
stipulations of the judicial system. Rulings are also provided 
by the Mahkamat al-Nagcl (Court of Cassation) in certain 
cases, the president of the sharT ̀ ah Court becoming a 
member of this court. 
The implementation of these measures was followed by the 
institution of Code of Procedure for the raising of cases In 
the area of ahwäl shakhfTyyah with the exception of certain 
instances for which special rules may be found in the plan 
regulating the shar7 ̀ah courts. 
This was followed by the issuing of Law 628 of 1955 
containing some measures concerning ahwäl shakh$iyyah and 
awgäf which are dealt with by the courts in accordance with 
Law462 of 1955. This comprises the intervention of the 
Niyäbah `Ammah (office of the Public Prosecutor) In matters of 
ahwäl shakhsTyyah . 

If we look at the social and historical background to the 
laying down of a codified body of law of A! wäl Shakhfiyyah 
we find that the form of the rulings in the area of family law 
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has relied basically on the share ̀ ah and specifically on the 
Mäliki madhhab. 
Morocco remained somewhat behind the modern movement by 

not setting down its fiqh in a written or codified form until 
after independence. 
In 1913 a modern Moroccan legal system was set up on the 
basis of the Protectorate Treaty. In the South , French courts 
were established and equipped with a civil law derived from 
the French civil Code, whilst in the North Spanish courts 
were set up with a civil law derived from Spanish law. 
Subsequently mixed courts were established in Tangier with a 
civil law derived from both. These three laws were however 
confined to the regulation of agreements and undertakings, 
whilst Muslim Moroccans continued to apply the shaT`ah in 
the share'ah courts in matters of Ahwäl ShakhsTyyah, and 
Jews continued to apply the Mosaic laws in their own courts. 
In the case of foreigners the new courts applied the laws of 
the two countries respectively. 
Following Independence, a decree was issued on 19th August 
1957 establishing a commission to set down the rulings of 
fiqh in a modern form. Subsequently the following decrees 
were issued implementing the legislation produced by this 
commission in the area of ahwbl shakhsiyyah : 

1. Decree dated 22nd November 1957 comprising two 
documents, al-Kitäb al-Awwal in connection with marriage 
and al-Kitäb al-Thäni in connection with the dissolution of 
the contract. 
2. Decree dated 18th December 1957 comprising a third 
document , al-Kit5b al-Thälith, on the birth of children and 
the consequences of this. 
3. Decree dated 25th January 1958 comprising a fourth 
document, al-Kitäb al R5bi , in on ahliyyah and nlyäbah 
(proxy). 
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4. Decree dated 20th February 1958, comprising a fifth 
document, al-Kitäb al-Khämis, in connection with wills. 
5. Decree dated 3rd April 1958 comprising a sixth document, 

al-Kitab al-Sädis, on inheritance. 

The commision followed a moderate couse in its decisions, 
basing them primarily on the Maliki madhhab which prevailed 
in Morocco and turning to the other madhahib where it saw 
greater benefit to be found in these. 

The most important items of legislation which have appeared 
since the creation of the Mudawwanah are : 
1. Lawof 6th September 1958 with regard to nationality . The 
third article of this stipulated that the Mudawwanah applies 
to all Moroccans, including Muslims and non-Muslims, with 
the exception of Jews, with the provision that certain 
strictly Islamic rulings, such as those on polygamy are not 
applicable to the non-Muslims. 
2. Decree of 24th April 1959 extending the jurisdiction of the 
qa di's courts which existed at the time to Ahwäl 
Shakhgiyyah for Muslims who are not Moroccan but who are 
resident in Morocco. 
3. Decree of 3rd October 1959, Article 27, establishing a 
criminal penalty for a husband refusing to return to the 
marital home after the issuing of an enforcible ruling 
obliging him to do so, or refusing to pay maintenance which 
he has been ordered to pay. 
4. Decree of 4th March 1960, dealing with the registration of 
marriage before a civil registrar where one of - the parties is 
not Moroccan. 

These matters were added to the Mudawwanah in response to 
social changes. 
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With regard to jurisdiction, a Civil Ordinance (Mastarah ) 
was issued on 28th September 1974, the most important 
requirements of which in connection with Ahwäl Shakhsryyah 

were: 
1. The unification of the precedures of the ordinance for both 
civil cases and cases of Ahwal ShakhsTyyah . This was to 
apply to the means and procedures for evidence, but the 
Qädis continue until now to incline in many cases towards the 
application of the procedural principle of figh, rather than 
those of the Ordinance, for example in the verification of 
witnesses. 
2. The introduction of an article which was an attempt to 
bring about reform in all cases of Ahwäl Shakhsiyyah (Article 
180). 
3. The introduction of special requirements in actions for 
divorce (Articles 212-216). 

t 

It appears that what variations there are between these two 
laws are on the whole formal, in that Morocco has codified 
the Ahwäl Shakhsiyyah law whilst the Egyptian law has 
assumed its current form by piecemeal legislation to meet 
various needs as they have arisen. The same provisions may 
be found in the Egyptian law as in the Moroccan , but in a 
somewhat less ordered form than the comprehensive articles 
of the Mudawwanah ; for example whilst the Moroccan law 
lays down the formal legal requirements for the conclusion 
of the contract , the same basic provisions may be found in 
the Egyptian law in the Regulations governing Ma'dhüns in 
their solemnisation of marriage. 

It must be recognised that legislative activity In this field in 
Egypt has been continuous over the period covered by the 
legislation which we have discussed, and that there are 
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constant efforts made to amend the law and bring it in line 
with the needs of society, the most recent example being 
LawlOO of 1985 which was promulgated following the 
declaration of the unconstitutionality of Decree no. 44 of 
1979. The codification of the Moroccan law, on the other 
hand, has made it somewhat rigid and, with the exception of 
a few minor amendments, has to a large extent precluded 
further leglislative activity. 

i 
Putting aside the presence or lack of legislative activity, 
any such activity is limited in practice by a reluctance to 
broaden interpretation of the texts, to look beyond specific 
rulings concerning specific matters and to draw appropriate 
rulings by giyäs from the shari`ah as a whole. Marriage for 
example is regulated by many specific references in the 
texts, yet there is no reason why rulings may not be derived 
from other areas of the shari `ah where this seems necessary 
due to some need created by society, and appropriate in 
terms of the principles of the shari `ah . 

It would appear that any inadequacies which may be observed 
in Ahwäl Shakhsiyyah laws are not faults in the sharT ̀ ah 
itself but in its application. In order to remedy this I feel 
that there is a need first of all to produce a proper analysis 
and definition of the fundamental objects of the shari` ah 
based on its sources generally and its overall view of the 
foundation of society and the relationships between Its 
individuals, whilst also bearing In mind developments In 
society. Once this is established, the detailed rulings 
regulating the family may be attached to this and made 
subject to these aims by consultation and interpretation of 
the source-texts. 
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It may be noted that the Egyptian Judiciary has for long 
incorporated the requisite flexibility which would allow it to 

adopt such a basis. It has indeed shown a tendency in 
instances of dispute to look to the reality of a case rather 
than to a strictly legalistic interpretation, for example in 
the case concerning the absence of the husband discussed 

above. In view of the fact that there was some dispute 

concerning the fulfilment of the strict conditions governing 
divorce on grounds of ghaybah, the court considered that it 

might best remedy the situation and act in the interests of 
the wife in the light of the circumstances, by applying 
instead Article 6 of Draft 'Ordinance 25 of 1929 concerning 
divorce on the basis of harm . This is in contrast with the 
attitude of the Moroccan judicial system as commented on by 
al-Khamlishi , who remarks that in the course of examining 
judicial practice and particularly published cases he found 
that the courts tended to adopt a strictly literal application 
of the law. In the field of rulings which are not specified In 
the Mudawwanah and which are referred to the views of the 
Mäliki madhhab on the basis of section 82 of Chapter 7 of 
al-Kitäb al-Thant, it might have been possible by proper 
application of this provision to make some movements for 

reform . 
In the event however no Innovative rulings were 

made; on the contrary, certain rulings were made which 
adhered to juristic principles which served only to push the 
legal system backwards. AI-Khaml i shi goes on to cite 
several cases as illustration of this. 
We may note that there is no difference in essence between 
the family laws of these two countries , but only In their 
attitudes towards their application. 
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CASE STUDY NO. I. 

Case concerning riddah ; no. 144 in the general list, Judicial 
Year 105. 

Case documents : (i) Court ruling (Mahkamat al-lsti'näf ) 
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CASE STUDY NO. II. 

Case concerning non-consummation of marriage; no. 321 in the 
general list, Judicial Year 104. 

Case documents : (i) Court ruling (Mahkamat al-lsti'näf ) 
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CASE STUDY NO. III. 

Case concerning establishment of nasab ; no. 44 in the general 
list, Judicial Year 51. 

Case documents : (i) Court ruling (Mahkamat al-Nagd ) 
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CASE STUDY NO. IV. 

Case concerning nasab and wiräthah ; no. 47 in the general 
list, Judicial Year 55. 

Case documents : (i) Court ruling (Mahkamat al-Nagd ) 
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CASE STUDY NO. V. 

Case concerning divorce on ground of`ayb ; no. 247 in the 
general list, Judicial Year 104. 

Case documents : 
(i) Subpoena 

(ii) Written defence by the appellant. 

(iii) Opinion of the Niyäbatal-Isti'näfwith regard to 
the case 

(iv) Court ruling (Mahkamat a/-lsti'näf ) 
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CASE STUDY NO. VI. 

Case concerning tä`ah ; no. 428 in the general list, Judicial 
Year 100. 

Case documents : 
(i) Subpoena to the appellee by the appellant wife 
(ii) Ruling of the Mahkamah Ibtidä'iyyah in this 
dispute 
(iii) Opinion of the Niybbah`Ämmah with regard to the 
demands of the appeal 
(iv) Court ruling (Mahkamat al-Isti'näf ) 
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CASE STUDY NO. VII. 

Case concerning nafaqah ; no. 746 in the general list, 
Judicial Year 105. 

Case documents : 
(i) Subpoena to the appellee by the appellant wife. 
(ii) Court ruling (Mahkamat al-lsti'näf ) 
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CASE STUDY NO. VIII. 

Case concerning compensatory nafaqah for a divorced woman ; 
two appeals, no. s. 4 and 31 in the general list, Judicial Year 
101. 

Case documents : 
(i) Subpoena to appellee husband by appellant wife 

(ii) Opinion of the Niyäbah with regard to first of the 
two appeals (no. 4) 

(iii) Court ruling (Mahkamat al-lsti'näf ) 

n. 

. 495 
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CASE STUDY NO. IX. 

Case concerning Barar ; no. 477 in the general list, Judicial 
Year 105. 

Court documents : 
(i) Subpoena to the appellant wife by the appellee 

husband requiring her to show ! ä'ah 
(ii) Written defence by the appellant wife 
(iii)Court ruling (Mahkamat al-lsti'naf ) 
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CASE STUDY NO. X. 

Case concerning ghaybah ; no. 97 in the general list, Judicial 
Year 54. 

Case documents : 
(i) Court ruling (Mahkamat al-Nagd ) 
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CASE STUDY NO. XI. 

Case concerning Barar due to polygamy ; no. 199 in the general 
list, Judicial Year 103. 

Case documents : 
(i) Subpoena to appellee husband by appellant wife. 
(ii) Opinion of the Niyäbah with regard to the dispute 
(iii)Court ruling (Mahkamat al-lsti'näf ) 
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CASE STUDY NO. XII 

Case concerning divorce on grounds of Barar due to polygamy ; 
no. 84 in the general list, Judicial Year 105. 

Case documents : 
(i) Court ruling ( Mahkamat al-lsti'näf ) 
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