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Abstract 

The present edition of the work Mase. 'i1 al Jiin yät fl al-khiläf 

barn al-imämayn Abt `Abd Allah Muhammad ibn Idris al-Shafi`I wa-Abi 

Hanifa al-Nu man ibn Thabit, is based on only one manuscript. 

The study is divided into two parts. Part one contains the intro- 

duction and part two contains the text. 

My introduction to this work consists of three chapters the first 

of which deals with the MS, the title of the work, the copyist and the 

orthography. The second chapter deals with the author: his identity, 

his life, his work and the significance of the work. The third chapter 

is a brief discussion on the law of retaliation (ia sä, s) : its definition 

and origin, its role, its conditions and how ig säs should be carried 

out. 

Part one also contains notes on the text, which itself forms 

part two. In these, an attempt is made to identify the quotations in 

the text from the Qur'än, Hadith and elsewhere. Reference is made 

in the text to these notes by means of Roman numerals. The Arabic 

numerals refer to purely textual points, which are dealt with in the 

apparatus eriticus. 
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CHAPTER ONE 

INTRODUCTION TO THE MS AND TEXT 

1. Description of the MS 

The present manuscript of Masä'il al-jinäy t fi al-khilaf barn 

al-imamayn Abi_ 'Abd 
. Allah Muhammad ibn Idri-s al-Shafi`i wa-Abi Hanifa 

al-Nu`män ibn Thäbit, is the only one extant and is preserved in the 

British Museum, catalogue number or. 6510; it contains 124 folios of 

25 lines each with approximately 12 words in each line. This manuscript 

was sold a number of times as shown by the prices which appear on folio 

1, and for the last time by D. Sasson & Co., on April 8 1905. 

Several marginal insertions have been added to supply a word or 

words which had been missed out. The position of these insertions 

in the text is indicated by a diacritical mark, and they are preceded 

in the margin by the word e "corrected". There are some words of 

explanation, and two poems of several lines have been added in the 

margin in a different, more cursive hand. There are in the text 

occasional repetitions, sometimes of one or two words and sometimes 

up to one paragraph in length. 

The manuscript is written in an excellent naskhi hand with key 

words written large and standing clearly. On the whole the manuscript 

is in good condition, with only a few places, particularly towards the 
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end, where ink smudges or damage make reading difficult. 

2. Title of the work 

Two titles appear in the present MS. One is Kitäb al-khilä- 

fiyyat barn al-imämayn, 
(l) 

"Book on the disagreements between the two 

masters" and the other is Masä'il al-jinayat, fi al-khiläf bayn al- 

imämayn, 
(2) 

"Points of criminal law, disputed between the two masters". 

All of the points (maa 'il) which appear in this text certainly 

come within the scope of the second title. I think it is for this 

reason that the first title is not mentioned by any of the bibliogra- 

phere. 
(3) 

It is likely, however, that the Maeä'il al-jinäyät is 

part of a larger work, Kitäb al-khiläfiyyät, which probably covered 

all the subjects of Islamic law, as commonly dealt with in the standard 

books of filth. The criminal law, which is the subject of the present 

text is perhaps the last part of Kitab al-khilafiWät. 
(4) 

This is 

indicated by a statement which appears in the table of contents: "From 

the first case (mas'ala) to this point, there are one hundred and 

thirty-three cases". 
(5) 

(1) MS fol. la. 

(2) MS fol. lb. 

(3) See Brockelmann, Geschichte der Arabischen Litteratur, SI, 636. 

Also see Ellis, A Descriptive List of the Arabic MSS, 25. 

(4) For further details see Ch. 2, Sec. 3. 

(5) MS fol. lb. 
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3. The Copyist: Identity and Dating 

The MS bears on the last folio the name of its copyist, Ishaq 

ibn Naar ibn Hibat Allah ibn al-Hasan al-Shäfi'i. In spite of his 

name being written in full, he is not known to any of the bibliographers. 

This makes it difficult to identify him. All that can be gleaned from 

the present MS is that he completed copying it in the month of Jumada 

al-nlä in the year 611 A. H. and that he belonged to the Shäfisi school. 

It is highly likely that the copyist was in fact the grandson of 

Hibat Allah ibn al-Hagan (488-563 A. H. ) who was the older brother of 

Ali. ibn al-Hasan (499-571 A. H. ), known as Ibn 'As kir. Although no 

mention has as yet been found of any descendant of Hibat Allah, there 

is some basis to support this possibility. 

First, every descendant of al-Hasan ibn Hibat Alläh ibn 'Ubayd 

Allah (d. 519 A. H. ) bears the title al-Shafii. 
(2) 

He was also known 

for having produced many learned descendants most of whom attained the 

_ level of fM Ih and were followers of the ShRfici school. 
3 

Secondly, if we look at Hibat Allah's dates of birth and death, 

and the date at which the present MS was copied, we find these fit. 

The period between the death of Hibat A11eh (563 A. H. ) and the comple- 

tion of this work (611 A. H. ) is 48 years. Therefore, it is reasonable 

(1) See MS fol. 124b. 

(2) Ibn 6Asäkir, Tärlkh madinat Dimashq, 1,26-7. 

s (3) A1-Subki, Tabaqat al-Shäfi iyya, 4,213. 
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to suggest that the present copyist was in fact the grandson of Hibat 

Allah ibn al-Hasan. 

The present MS was written 167 years after the death of the 

author, and it appears that the copyist based his work on at least two 

earlier MSS. This can be established from the repetitions that occur 

in the MS, sometimes incorporating different versions. 

4. Orthography 

The copyist's orthography is generally good and clear, but 

he seems to have paid little attention to diacritical points, as there 

are several words written without dots, such Lfbl for 

Q, 1 for for J, for and 

also on several occasions he misplaces the dots due to similarity in 

the appearance of the letters, writing, for instance, for 

e. g. for LjL (fol. 2a), ,b for �6 , e. g. LJJ6 for LOW (fol. 

2b), for e. g. J> for (fol. 3a), for e. g. 

for (fol. 6a), Cr^' for Cr" s, e. g. ohs for o_r-s 

(fol. 8b) and many others. 

He applies classical Arabic usage, but does not consistently 

follow the recognized form. This can be found in many instances, 

such as O)L I (fol. 87b) and O)L. QJI(fol. 18b), cJ (fol. lla) 

and s (fol. 26b) and (fol. 75b) and (fol. llb). Occa- 

sionally, the letter J käf is written similar to the letter j l1a 

when it occurs at the end of a word, euch as J9 for d P, %-(fol. 5a). 
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When it comes either at the beginning or in the middle of a word, the 

diagonal stroke / is omitted, for example 
6_yU instead of bA 

and LA--, instead of (X 

The copyist does not distinguish between final hä' and tä' marbnta, 

which is never written with dots. Occasionally he uses tä' tawila 

instead of tä' marbüta, for instance cv L* . -' for aýyý- (fol. 18b) . 

Almost all the remaining orthographic peculiarities have to do 

with the writing of hamza and alif. Hamza in the MS is always either 

(a) omitted (i) after alif maandüda, for instance tJ? for s1. 

(fol 2a), ýs) for f'U. 0 (fol. 6b) and 
J9 for s ßj5 (fol. 16a); 

(ii) in the word ý(f`- which is written u-- (fol. 84a); 

(iii) in the verbs mediae and tertiae hamzatae, for instance 

for or 

(b) replaced by y, -a', for instance for 1% (fol. 7b), 

öýU for o )U (fol. 100a) and 
4 UOJ' for J LJ (fol. 96b). 

Occasionally, hamza is replaced by way, for instance yam' for ý'J ' 

(fol. 39a) and for 'may (fol. 90a). There are some minor 

orthographical idiosyncrasies in the MS, as for instance ty for 

SIJs' (fol. 75a), L]2--; ' for L-" (fol. 40b) and for I 

(fol. 41a). The word is always written with if at the 

end. The form of V)U is written without any indication of the 

long ä. 

The copyist seems not to have been careful in his copying. 
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He wrongly repeats sentences, even quotations from the Rur'än. 
(1) 

He 

is also guilty of omission. 
(2) 

Several corrections have been made in the text. It is likely 

that the corrections were made by the copyist himself, as the style 

of writing is similar to the text. He uses various methods of correc- 

tion. When a word or words are definitely incorrect, he simply crosses 

them out, 
(3) 

but when he is not certain he puts another word on top 

of the first. 
(4) 

Several insertions have been made in the margin 

where a word or words have been missed out. In such cases, he uses 

the sign at the-point where the words are missing and he places the 

word e "corrected" at the end of the correction. He always uses 

the sign U for a full stop. 

There are no significant grammatical errors in the MS, and since 

only one copy of the work is extant it is impossible to say whether 

the incorrect grammar is to be attributed to al--SimanänI himself or to 

the copyist of the work. 

5. Preparation of the text 

In editing this work I have tried to preserve the original 

reading of. the text whenever possible. When there is strong evidence 

(1) For example, see text, 10,10-11. 

(2) For example, see text, 14,15. 

(3) For example, see text, 14,4 & 8. 

(4) For example, see text, 187. 
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of error, the text has been amended and the original reading recorded 

in the apparatus criticus; the correct version of faulty quotations 

from the Qur'an and Hadith is given in the notes at the end of the text. 

Modern Arabic orthography has been preferred. This has meant 

that several letters in the MS have been altered in order to conform 

with the modern Arabic usage, for instance (to ük, J) to 

UAý to )t , 
ý4Jý 

" to dýý---ý and k� to In all of these 

instances, the orthography has been normalized without a note. This 

applies also to words which have no diacritical points, as these occur 

too frequently to be mentioned in the apparatus. 

An attempt has been made to limit the apparatus to grammatical 

peculiarities, unusual spelling, unclear readings, correction and 

repetition by the scribe, and words appearing in the margins and between 

the lines. Vocalisations have been ignored except where they have 

any special interest; punctuation and paragraphing have been added 

whenever required in the present edition. 

6. Symbols used in the text 

Angle brackets <> are used to indicate words supplied by 

the editor. Square brackets I3 are used to indicate words added 

by the copyist. Round brackets () are used to indicate words 

that have no obvious connection with the passage and should be deleted. 

Inverted commas "" are used to indicate quotations from the Qur'ýn 



8 

and Hadith and other direct quotations. An oblique stroke / is 

used to indicate the beginning of a folio and the number of the folio 

is written in the left-hand margin. The Arabic numerals refer to the 

apparatus criticus. The Roman numerals refer to the notes at the end 

of part I. 
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CHAPTER TWO 

THE AUTHOR 

1. Identity and authorship 

Certain identification of the author of the present work is 

not possible; the known facts are too few to support more than likely 

conjecture. Kamäl al-Din al-Simanäni is the only name given to us as 

the author, and he is mentioned twice, once on each of the title pages 

of this unique MS. 
(1) 

Simanän is the name of three separate places, 
(2) 

and there must 

have been hundreds of people who came from these places. There are 

a few learned people with this nisba. A1-Sam`äni records only five 
(3) 

and Yäqüt four, 
(4) 

while Brockelmann records five, together with their 

works. 
(5) 

Unfortunately none of those mentioned by these bibliogra- 

phers has the name Kamel al-Din. The most likely of them to be the 

author of the present work is Abü Ja`far Muhammad ibn Ahmad ibn Muhammad 

al--Siman ni. 

(1) See MS fol. la & lb. 

(2) A1-Sam`änl, Kitäb a1-anaäb, 309-10. See Ibn Mäknlä, A1-Ikmä1,5, 

144-46. 

(3) Al-Sam` , Kitäb al-ansäb, 309-10. 

(4) Yäqüt, Mu` am a1-buldan, 3,140-42. 

(5) Brockelmann, Geschichte der Arabischen Litteratur, GI, 373; GII, 

166; SI, 505,636 & 638; SII, 257 & 281. 
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There are two points to support this probability. Abü Ja`far 

Muhammad al-Simanani was a jurist (fagih) as well as a theologian 

(mutakallim) and was a follower of the Ash`ari sect. 
(1) 

None of 

the other people mentioned with this nisba was both of these. Since 

the present work is certainly the product of a jurist as well as a 

theologian, he is the only one with the qualification necessary for 

its authorship. 

Secondly, most of the bibliographers state that this al-Simanänl 

composed many books on Islamic law (figh) and annotations (ta`iIgät). (2) 

Although the present work is not explicitly named, it is quite probable 

that it is his, because the works of others with this nisba are recorded 

in detail. 
(3) 

One obstacle to accepting this identification is the fact that 

al-Siman 'e own son from his slave wife, Abü al-Qäsim 'All ibn Muhammad 

al-Rahbl (d. 499 A. H. ) does not refer to any work by his father in his 
" 

book, 
(4) 

although he does refer to a large number of books. This is 

probably because Abu al-Qasim lost contact with his father, since he 

(1) Al-Khatib, T; rlkh Baghdäd, 1,355. 

(2) Al-Safadl, Nakt al-himvän, 237. See also Al-Qurashi, A1-Jawahir 

al-mudi'a, 2,21. 

(3) See for example Mahmüd ibn Muhammad al-Siman ni in Brockelmann, 

Geschichte der Arabischen Litteratur, SII, 257. 

(4) Al-Simanäni, Rawdat al-gudät, 1,41. 
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was born and grew far away from him. Moreover his relatives on his 

father's side tended to deny their relationship with him. He tried 

in court to claim this relationship but failed. 
(l) 

Because of this 

perhaps, he came, intentionally or unintentionally, to omit all mention 

of his father's own work. 

2. His life 

Muhammad ibn Ahmad ibn Muhammad ibn Ahmad ibn Muhammad ibn 

Mahnnzd, called Abü Jacfar al-Simanäni was born in 361 A. H. 972 A. D. 

There is not much to be added to what has been said about his life 

except that he served as a judge () in Mosul until he died on 

Monday, 6th RabI`al-awwal 444 A. H. 
(2) 

According to most of the bibliographers, he was a lawyer of the 

Hanafr school. 
(3) 

This description contradicts the evidence of the 

present work which is in fact the work of a scholar of the Shäfi`I 

school; it concerns the disagreement between the Shafi`i and Hanafi 

schools, with the author defending the former. However, changing 

from one school to another was a common practice in his time. Ibn 

Hazm (384-456 A. H. ), his contemporary, was a follower of the Mäliki 

school, later became a Shäfi(I and finally became an outstanding 

(1) A1-Laknawi, A1-Fawä'id a1-bahiyya, 123-4. 

c (2) Ibn A8 kir, Tabyin kidhb al-muftarl, 259 

(3) See for example, A1-Khatib, Tärikh Baghdad, 1,355; A1-Qurashi 

A1-Jawahir al-mudl'a, 2,21. 
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adherent of the Zähiri school. 
ý1) 

Al-Tahäwi (d. 321 A. H. ) a well 

known jurist of the Hanafi school, was at first a follower of the Shäfi`i 

school, 
(2) 

and there were many others who changed from one school to 

another. 

Al-Simanäni stayed in Baghdad where he learnt Hadith from rAli 

ibn 'Umar al-Däraqutni (d. 385 A. H. ), 'Ali ibn 'Umaral-Harbi (d. 387 

A. H. ), Nasr ibn Ahmad al-Marji (d. 390 A. H. ), 4Ubayd Alläh ibn Muhammad 

ibn Habäba (d. 389 A. H. ) and others. 
(3) 

He studied theology with al- 

Bagilänl (d. 403 A. H. ), and Ibn Hazm says that he was the principal 

companion of al-Bagiläni and the leader of the Ash`arl school of theo- 

logy in his time. 
(4) 

A1-Däraqutni was a follower of the Shäfi'I school 
(5) 

and al- 

B-aqil-anl*r was a Mäliki. 
(6ý 

The fact that his teachers belonged to 

different schools may have influenced him in his own changing from one 

school to another. As a leading expert on Islamic jurisprudence and 

on theology, his residence was used as a place for discussion in which 

(1) Yäqüt, Mu'jam al-udabä', 5,89-92. 

(2) Ibn Khallikän, Wafayät al-a`yän, 1,26-7. 

(3) A1-Khatib, TärTkh Baghdäd, 1,355. 

(4) A1-Safadl, Nakt al-hinyan, 237. 

(5) Ibn al-`Imäd, Shadharät al-dhahab, 3,116. 

(6) Ibn Farhün, A1-Dlbä: i al-mudhahhab, 267. 
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many jurists and theologians met together. 
ýiý 

3. His work 

As we have mentioned above, Al-Simanäni composed many books 

on Islamic jurisprudence (figh) and annotations. Unfortunately, the 

present work is the only one which is known to survive. Nevertheless, 

the references that he makes in it to his other works provide further 

evidence of his activity. We have also concluded that the present 

work, Masä'il al jinäyat, may be the last part of i larger work, 

Kitäb al-khiläfiyyät. 

It seems likely that al-Simanäni included in his Kitab al-khila- 

fiy it all the subjects of Islamic jurisprudence. This is established 

by his own statement: 
L-0 to JI 

-" 
J J_; 

d. ý 
(2) 

"There are forty-five points in this 

subject (i. e. 'iin vät). From the first point to this one, there are 

a hundred and thirty-three points". There are further indications, 

for example, L 
(3) , lsýJj}I 

Uý 
(4) 

"s 

(1) Al-Khati'b, Tärikh Baghdad, 1,355; Ibn Mäkulä, Al-Ikmäl, 5,144-6. 

(2) MS fol. lb. 

(3) MS fol. 18b. 

(4) MS fol. 23a. 

(5) MS fol. 88b. 

(6) MS fol. 105a. 
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and many others. 
ý1ý 

It cannot at present be established whether the "many books" 

attributed to him by the bibliographers refer to works other than the 

Kitab al-khiläfiyy t or merely to the individual volumes of that work. 

However, there are some indications that he also wrote on other subjects 

such as the principles of jurisprudence (Usnl al-fisch) 
(2) 

and theology. 
(3) 

4. Significance of the work 

The present MS is a work on Ikhtiläf between the Sh7afi6i and 

Hanafi schools. There are several works on the subject written by 

authors before and after our present author. 
(4) 

I have been able to compare the present work with only two other 

works on the same subject. Both of these were written by Shafi`i 

jurists contemporary with our author. Al-Juwayni (d. 445 A. H. ) 

(1) See for example MS fols. 19a, 95b, 80a & 89a. 

(2) MS fol. 45b & 47b. 

(3) MS fol. 123a. 

(4) See Ma`eümi, in his introduction to Imäm Tahä. wi's Ikhtilaf al- 

fug abl', 24-30, Islamic Research Institute, Islamabad. More 

recently, a historical survey of the development of Ikhtiläf has 
'1I 

been made by A. H. B. Muhammad in his unpublished thesis, A critical 

edition of Ru'us al-masä'il by Zamakhshari, St. Andrews, 1977. 
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produces 1030 cases in his book Al-Durra al-mudi'a which consists of 

234 folios. 
(lý 

Al-Bayhagi (d. 458 A. H. ) composed his book entitled 

A1-Khiläfiyyät probably in two volumes, consisting altogether of about 

170 folios. Unfortunately only the second volume is extant, consisting 

of about 82 folios and containing about 140 cases. 
(2) 

Al-Simanani discusses only 45 cases in his Masä'il al-jinäyät, 

which consists of 124 folios. It is thus smaller than the other 

works mentioned, and deals with fewer cases. If however, the whole 

of the Kitäb al-khiläfiyy t comes to light, it will probably prove to 

be larger than these other works, although the number of cases which 

is mentioned in the table of contents of the present MS is fewer i. e. , 

133 cases. This is due to the fact that al-Siman7ni discusses every 

case in greater detail and provides more evidence for both the Shift 61 

and Hanau point of view. The worksof all three are intended to defend 

their madhhab i. e., the Sh; fi'1 school, but the evidence is given for 

both the Shäfi`I and Hanaf-i schools, and they speak for and against 

their opponents point by point. 

As to the procedure which is adopted by the various authors, 

Al-Bayhagi bases his arguments exclusively on the Qur'än and the Sunna; 

A1-JuwaynI produces evidence from four sources of Islamic law, namely 

the Qur'än, the Sunna, Ijmäý (consensus) and Q. iyäs (analogy). Our 

(1) MS British Museum, or. 7574. 

(2) MS bar al-kutub al-gawmiyya Egypt, no. 94 fish Shäfi'I 



16 

author does the same as al-Juwayni , but he bases his argument not 

only on the sources recognised by the Shafi`i school, but also on 

other sources such as 'turf (practice) and lugha (language). (1) 
In 

the opening paragraphs of his cases, al-Simanäni very often gives 

evidence from giyäa and mantig (logic). (2) 
This presentation of 

evidence is probably the first of its kind in the subject. 

(1) For example see MS fols. lla, 15a & 111b. 

(2) For example eee MS Pols. 2a, 6b & 13b. 
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CHAPTER THREE 

QISÄ3 IN THE ISLAMIC PENAL LAW 

1. sýi$ : Its definition and origin 

säs comes from the root QSS, the basic verb meaning 

"to follow", as for instance Qassa atharahu, "he followed his track", 

or "to cut", as for instance Qassa al-sha'r, "he cut the hair", or 

"to relate", as for instance, Qassa 'alayhi al-khabar, "he related to 

him the news". 
(1) 

In XXVIII, 11 the Qur'än says, "And she said to the sister of 

(Moses), 'Follow him ", 
(2) 

and in XVIII, 64, "So they both went back 

on their footsteps, following (the path they had come)". 

It is from the meaning of following that the idea of säs is 

derived, because in the law of säs, the guilty one is to be punished 

in the same way as he has treated his victim. In other words, every 
" 

criminal act is followed by the equivalent punishment in the law of 

taiio. 

(1) Ibn Manznr, Lisän al-'Arab , 8,341-4; see also Lane, Arabic-English 

Lexicon, I, 7,2526. 
(2) A1-Jaesgs, Ahk2m al-Qur'ctn , 1,155. 
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According to Islamic law, säs or Q. awad (just retaliation) is 

applied in cases of killing (fi al-nafs) and of non-fatal wounding 

(fi mä, dizn al-nafs). This is established by the following verse of 

the Qur'an: "0 ye who believe! Retaliation ( 's; s) is prescribed for 

you in the matter of the murdered; .... ", "And there is life for you 

in retaliation ( ig ses), 0 men of understanding, that ye may ward off 

(evil)" (l) 
and "And we have prescribed for them (the Jews) in it (Torah) 

a life for a life, .... ". 
(2) 

The law of talio in Islam also has a basis in a Hadith of the 

Prophet Muhammad. It is reported that he said, "Anyone who murders 

may either be killed or required to pay the blood-money". 
(3) 

In 

another Hadith the Prophet said, "Anyone who is killed or wounded has 

the choice of three things: to retaliate, to receive compensation or 

to remit .... ". 
(4) 

Robson states that the civil and criminal provisions of the Qur'ä, n 

are based either on old Arabian customs or on foreign practices. 
(5) 

Schacht takes the same view and says that Muhammad takes it for 

granted that the blood-vengeance of Arab paganism ..... .. is a divine 

(1) Qur'än, II, 178-9. 

(2) Ibid., V, 48. 

(3) Ai-Bukhäri, Al-Jämi` al-sahTh, 4,318. 

(4) Abi Däwnd, Sunan, 2,158. 

(5) Robson, Civilization and the growth of law, 42. 
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"ý i 
ordinance 

No doubt there were many pre-Islamic customs that were retained 

in the Islamic era and Islamized by the authority of the Qur'an and 

the Prophetic sanction. Certainly, the law of talio appears in many 

different codes before the revelation of Islam. It is perhaps worth 

while looking briefly at some instance. 

The lex talionis given to Moses concerning offences against the 

person reduced the possibilities of private revenge and brought in the 

concept of personal responsibility on the offender as against substi- 

tuted responsibility. 
(2ý 

The Qur'än recognises that retaliation is 

part of Jewish law. 
(3) 

In Greek law, a striking peculiarity of criminal jurisprudence 

in Athens was that the most grievous offences against the lives of 

citizens were not considered to be directly within the range of public 

coercion. When an individual was killed, the city left the prosecution 

to the relatives, and if there were no relatives or if they preferred 

entering into a bargain with the slayer, the latter was let off without 

further punishment. This means that the affair was considered 

primarily as a private feud to be settled between the two parties by 

(1) J. Schacht, "Kisäs" , in the Encyclopaedia of Islam, 1038. 

(2) Khan Lodi, "Modernity of penal justice of Islam", Islamic Culture, 

41 (1967), 159-60. 

(3) See Qur'an, V, 48. 
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revenge or composition. 
(1) 

In Roman law there was no talio for murder and homicide. Inten- 

tional killing was punishable with deportatio, banishment of the offender 

concomitant with the confiscation of his whole property. The punish- 

cent for homicide was relegatio, i. e., exile simpliciter. 
(2) 

In pre-Islamic Arabia the blood-feud was almost unrestricted in 

its scope; for the death of a tribesman at the hands of one of another 

tribe made any of the latter's fellow-tribesman liable to be killed 

in revenge, and frequently tribal pride would demand several victims 

as the equivalent of one fellow-tribesman. 
(3) 

This, of course, usually 

provoked further retaliation and the consequent feud sometimes lasted 

for years. 

"Islam minimized the evils of this system by introducing three 

most salutary restrictions: (a) only the guilty, and not his fellow- 

tribesman, was liable to be killed or wounded, and then (b) only if 

the homicide or wounding was regarded as both deliberate and wrongful, 

and (c) after the facts had been established before the ruler or judge"c4) 

(1) P. Vinogradoffo, Outlines of Historical Jurisprudence, 2,177. 

(2) Khan Lodi, "Modernity of penal justice of Islam", Islamic Culture, 

41 (1967), 160. 

(3) A7 Shäfi' I, Al-Umm, 6, 7. 

(4) Anderson, "Homicide in Islamic Law", BSOAS, 13 (1951), 812. 
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2. The Qur'an and the role of säs. 

Law in every society aims at the maintenance of social control 

and is established to protect the rights of the individual as well as 

of the whole community. Similarly the law of talio in Islam is intended 

to deter a potential murderer. "If he realises that he will himself 

be killed if he kille another, he will refrain from killing, out of 

concern for himself and the preservation of his own life". 
(1) 

"The maxim, 'a tooth for a tooth, an eye for an eye, a life for 

a life', though apparently rude, marke a distinct step towards criminal 

justice. It indicates a sense of proportion and a certain degree of 

restraint in dealing between man and man". 
(2ý 

That is why 'sis 

protects the life of the society as well as benefitting the next of 

kin of the victim. On the other hand, if the law of säs is not 

implemented, the life of the society will not be protected, blood will 

be shed with impunity, and eventually the right of innocent persons to 

live their lives free from fear of murder will disappear. 

aas implies equality and similarity. It means that the appre- 

hension of criminals will be followed by realistic punishment. It 

is unreasonable that a father should lose his son by murder and that 

the killer should go unpunished, or that a person should lose his sight 

as the result of a heavy blow by another without receiving satisfaction. 
(3) 

(1) Text, 54. 

(2) J. D. Mayne, The Criminal Law of India, 235. 

(3) Abü Zahra, Al-4Uqüba, 385. 
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Justice demands that the offender should be dealt with in a manner 

equivalent to that in which he has offended. 

The law of talio is not to be stigmatized as heartless and 

lacking in mercy, but is to be considered as advocating that which is 

best for the society as a whole. The Hadith says, "Anyone who has 
s 

no mercy is not to be given mercy". 
(l) 

The law of i4 si. s also aims at satisfying the natural desire for 

revenge, which is done if the victim or his next of kin knows that 

the offender has received the consequences of his act. In this way 

a blood feud can be avoided. The aggrieved party will not be satisfied 

if the malefactor receives a punishment that is not equivalent to his 

own act. 

Another verse of the Qur'ä, n which indicates the object of imposing 

the law of gis is V, 35. It Bays, "On that account, We ordained 

for the children of Israel that if anyone slew a person - unless it be 

for murder or for spreading mischief in the land - it would be as if 

he slew the whole people. And if anyone saved a life, it would be 

as if he saved the life of the people.... ". Reference in this verse 

is to the two sons of Adam, of whom the elder, Qäbil, puffed up with 

arrogance and jealousy, murdered his innocent younger brother, HäbIl. 
(2) 

(1) A1-Bukhäri, Al-Jamie al-sahih, 4,114- 

(2) Yüauf `All, The Holy &ur'an. text. translation and commentary, 

250, note, 731. 
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There is some confusion among commentators on the Qur'Rn regarding 

the assimilation (tashbih) which occurs in the above verse. Some 

interpret it that the sin of killing one person is equal to the sin of 

killing many. Others interpret it that the punishment for killing 

one person or many people is to be precisely the same. 
1 

Life is indisputably our greatest possession. Therefore, any- 

one who kills a human being ought to be regarded as having killed the 

whole people. säs gives the people the right to live free from fear. 

It is an instrument to guard righteous men against predators. 

" And if anyone saved a life, it would be as if he saved the life 

of the people.... ". This sentence may mean that he who applies the 

law of ig säe to the offender has saved the life of all mankind, because 

the life of the victim is redeemed by the application of iQ säs. The 

life of the aggrieved party will not have been given proper considera- 

tion and respect, if the malefactor is not punished by iQ säs equiva- 

lently to his crime. 

From the Islamic point of view, ig säs is also applied in order 

to restore the life of the victim. It is of course impossible that 

life can be restored after a person has been murdered, but c Lisas is 

at least regarded as in some way restoring the victim's life in spirit 

and giving the next of kin new hope and confidence in life. A1-SimanänI 

(1) Al-Qurtubl, Al-Jämi' li-ahkäm al-Q r°än, 6,146-7. 
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explains how this happen: "The reason behind the liability of Q; Lsäs 

is to give back the life of the victim in spirit by giving back his 

heir's life in spirit, in view of the fact that the victim continues 

his life in the life of his heir. When a person was killed, the life 

of his heir might be in danger, because the killer would take the 

opportunity of killing him, fearing that he would take revenge on him. 

If, therefore, we impose säs on the killer and execute it, the motive 

for the death of the heir will disappear and his life will have been 

n 
(1) 

restored in spirit. 

3. Application and Conditions of säs 

It has been mentioned earlier that eäe is applied as blood 

vengeance both for killing and for non-fatal wounding. In the following, 

we will concentrate on cases of blood vengeance for killing. 

For the application of '8äe the fulfillment of the following 
90 

conditions are necessary: 

(1) Both the homicide and the wounding must be committed with deliberate 

and hostile intent. 

According to the Qur'än there are two categories of homicide; 

intentional and accidental. 
(2) 

But there are differences between 

(1) Text, 47. 

(2) See Qur'än, IV, 13-14. 
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the schools of law in their subdivision of homicide. The Hanafis 

divide it into five i. e., (i) deliberate (`amd 
, 

(ii) quasi-deliberate 

(shibh 4amd), (iii) accidental (khatä'), (iv) equivalent to accidental 

(jlri mairä a1-khat2, '), and (v) indirect (bi-al-sabab); the Shafi`i. 

and Hanballs limit homicide to the first three categories, while the 

Mälikis limit it to two, that is, deliberate and accidental. 
(1) 

Of 

these, only the first is liable to ig säs. 

On the definition of killing with deliberate intent there are 

disagreements not only between the schools but between individual jurists. 

The Hanafis limit the category of deliberate homicide to cases where 

the culprit uses an actual weapon capable of cutting or piercing, on 

the grounds that only the use of such a weapon indicates a clear intent 

to kill. 
(2) 

The She, fi'is and Hanballs appear to insist more strongly 

on the actual intention to kill and they regard a fatal assault with 

a lethal weapon, or with some instrument which would usually be fatal, 

but not necessarily capable of cutting or piercing, as deliberate 

homicide. 
(3) 

The MälikIs adopt the widest definition and include 

under deliberate homicide death caused in any way whatever, even in 

play, by some instrument which is usually fatal, and death directly 

resulting from any unjustified assault whether the weapon or means 

(1) Al-Q ddürl, Mukhtasar, 112; Ibn Qudäma, Al Mugbni, 7,637. 

(2) MarghinenI" A7. -Hidäya" 4,1241. 

(3) A1-ShIräzi, A1-Muhadhdhab, 2,173. 
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employed were likely to be fatal or not. 
(l) 

"Speaking generally it may be stated that all the schools except 

the Mälikis base their definitions on the principle that only cases 

of homicide in which the killer intended to kill and employed some 

means likely to have that result should be put in that category which 

alone make him liable to retaliation, while homicides which result 

from the intention to assault but not to kill should be classified 

under quasi-deliberate". 
(2) 

The differences between the jurists largely arise from the prin- 

ciples put forward by each school in determining the nature of killing. 
(3) 

Thus, according to the Henafis, it is impossible to identify the killer's 

intention to kill because, it is an inner matter, and this can only 

be known by some indication, i. e., the weapon used. 
(4) 

The Shäfi`Is 

and Han balls regard both the intention and the means as conditions for 

deliberate homicide, while the Malilos take the intention as their 

basic condition for it. 
(5) 

(2) When a man commits the deed he must havie dita, ned discretion and 

(1) M! lik, Al Mudawwana al-kubra, 4,433. 

(2) Anderson, "Homicide in Islamic law", BSOAS, 13 (1951), 819. 

(3) IbrähIm, Al-Q. i s fl al-Sharl'a al-Ialämiyya, 43. 

(4) A1-Zayla`I, Tam a1-hagä'ia, 6,98. 

(5) Ibrahim, Al-Qis a fl al-Shar! `a al-Zslämiyya, 43. 
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be in full possession of his faculties. 

the 
The Sharl'a does not regard the commands ofAdivine lawgiver as 

addressed to those who have not reached puberty or who are insane, 

while these are also regarded as either unable to discriminate one act 

from another or as possessed of a defective power of discrimination. 

All the schools of law unanimously agree that no children, luna- 

tics or imbeciles can have criminal responsibility. There can, there- 

fore, be no question of iQ sas in such cases. 
(1) 

This is in accordance 

with a Hadith which states, "Three persons are excused from their 

responsibilities: a child until he reaches the age of puberty, a sleeping 

person until he wakes up and a lunatic until he recovers". 
(2) 

There is also no iq saa liable on a person who commits the act 

under duress, as the Prophet Muhammad says,, "My community is excused 

for what it commits under duress, in error, or as a result of forget- 

fulness". 
(3) 

(3) The slain person must not be a descendant of the slayer. 

According to the majority of the schools of law, no ascendant 

(1) Ibn Qudäma, A1-Mughnl, 7,664; Al-KäsänI, Badä'i9 al-aanä'i4,10, 

4618; Al-Dardlr, Al-Shark al-kabir, 4,210. 
" 

(2) Abi Däwtid, Sunan, 2,147. 

(3) Ibn Mäjah, Sunan, 1,322. 
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is liable to gisas for the homicide of a descendant and according to 

the Hanafis, no owner can be put to death for the homicide of his own 

bondservant. 
(l) 

If a father intentionally kills his son, he is not 

liable to is säs , because of the saying of the Prophet Muhammad, 

"retaliation must not be executed upon the parent for his offspring", 
(2) 

and because of the fact that a father's love for his children is such 

that no fear of ig'säs is needed to deter him from killing them and 

that since an ascendant is the cause of his descendant's life, the 

latter must not be the cause of the former's death. 
(3) 

The above ruling includes grandfather and grandmother on both 

sides. According to one report, the Hanbal school excludes the 

mother and states that a mother is to be put to death for killing her 

offspring because she has no power over them. 
(4) 

Only a 4he Mali 

school is an ascendant liable to retaliation for the deliberate homicide 

of his or her descendant, and it demands stronger evidence of intention 

in such cases, for example, that the victim was held down, had his 

throat cut, etc. If an ascendant assaults his descendant for the 

purpose of discipline or through anger, he is not liable to iq säs. 
(5) 

(1) Al-Kas 
, Badä'i4 al-sanä'i`, 10,4620. 

(2) A1-Tirmidhi, Sahih, 1,263. 

(3) Al-Käste, Badä'i` a1-sanä'i` , 10,4620; Al-Shlräzl, A1-Muhadhdhab, 

2,167; Ibn Qudäma, A1-Mu , 7,666. 

(4) Ibn Qudäma, A1-Mughni-, 7,667- 

(5) A1-Dard7ir, Al-Sharh al-kablr, 4,215. 
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There are some jurists who hold that an ascendant is liable to 

retaliation on the basis of the Qur' nic statement,, " Retaliation 

( säs) is prescribed for you in the matter of the murdered... " 
(1) 

and the Hadith, "the blood of every Muslim is equal", 
(2) 

and say 

that they know nothing of any Hadith which excludes an ascendant from 

the general prescription of the Qur'an. 3ý 

(4) The victim must be of equal status in respect of freedom and Islam. 

Q, isas,, as defined above, implies equality between the two 

killings, i. e., killing as a crime and as a punishment. In the follo- 

wing our main concern is to examine the concept of equality in the law 

of ig säa. 

There is no question of lineage, age, wealth, sanity or health, 

for every Muslim is regarded as the equal of his fellows. Instead 

the points at issue are limited to those of sex, religion and freedom. 

With regard to equality between male and female, all the four 

schools of law agree that talio may be claimed, regardless of sex, since 

the life of the female is equal to that of the male. 
(4) 

Thus, if a 

(1) Qur'; n. II, 178. 

(2) Abü Dawüd, Sunan,. 2,162. 

(3) Al-Qurtubl, Al-Jjimi' li-ahkäm al-Qur'; n, 2,250. 

(4) Ibn Qudäma, A1-Mu , 7,679. 
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man kills a woman he is to be killed as ig säs. Only a handful of 

jurists hold that a female is not equal to a male, and therefore, deny 

the possibility of a man suffering talio for killing a woman; others 

hold that talio is only applicable as between sexes by a suitable adjust- 

ment of blood-money. Thus the heirs of a woman deliberately killed 

by a man may only claim talio if they make up the difference in respec- 

tive prices of blood-money, while the heir of a man deliberately killed 

by a woman may claim both talio and the differences in blood-price. 
(1) 

None of the jurists hold that the heirs of a sound person killed 

by a paralyzed person may claim talio and the difference in blood-price. 

This proves that both their lives are equal and that a child is equal 

to an adult and therefore, the latter is liable to gisaa for killing 

the former. It is also agreed by the jurists that blood-money and 

ig säs together cannot be exacted. This means that if the blood-money 

is accepted then the ig sýs lapses. 
(2) 

On the question of iqsäs in cases of wounding between the sexes, 

there are also differences of view. Mä. likle, Shäfi`to and Hanbalie 

hold that the limbs of both sexes are equal. Thus talio can be claimed 

if a man injures the limb of a woman. The Hanafis differ on the subject 

(1) A1-Qurtubi, Al-Jämiý li-ahkäm al-Qur'än, 2,248; See also Mifteh, 

A1-Muntaza4 a1-mukhtär, 4,389. 

(2) A1-Qurtubi, Al-Jämi' li-ahkam al- ir'än, 2,248. 
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of limbs and hold that the limb of a male is not to be subjected to 

talio for the limb of a female. 
(l) 

The view of the majority of the 

schools of law is in accordance with the concept of the Sharl'a, that 

is male and female are equal in the law of i9"sas whether in cases of 

killing or of wounding. 

With regard to equality in the matter of religion there are 

disputes among the schools of law. According to the Islamic points 

of view, the followers of Islam are better than the followers of other 

religion. It is this idea that affects the jurists regarding the law 

of iý s1s. 
(2) 

Thus, if a Muslim murders an infidel, he is not liable 

to isas according to the NIalikiss Shäfi`Ie and Hanbalis ý 
(3) 

because ý 

of the lack of equality between the two parties. Instead he has to 

pay blood-money and be punished by taozir. This ruling is mainly 

based on the Hadith, "A Muslim should not be killed for (murdering) 

an infidel". 
(4) 

Only the Hanafis allow a Muslim to suffer ig säs for 

an infidel. 
(5) 

Their ruling is based on the general text of the 

Q, =,; n. 
(6) 

Protection is given to a person either by Islam or by 

(1) Ibn Qud; na, Al-Muffin , 7,680. 

(2) Ibrahim, Al-Qisäs fl al-Shari'a al-Islämiyya, 119. 

(3) Al-Dardlr, A7. -Sharh al-kabir, 4,211; AI-ShIräzi, Al-Muhadhdhab, 

2,174. 

(4) Ibn Mäjah, Sunan, 2,75. 

(5) A1-Sarakhsl, A1-Mabeüt, 26,131- 

(6) See Qur'an. II, 178 & V, 46. 
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safe-conduct (amän). A non-Muslim who stays in the territory of the 

Islamic state should be protected, because he is subscribing to the 

treaty (dhimma). There is no dispute with regard to cutting off the 

hand of a Muslim for stealing of a non-Muslim's property. Therefore, 

it is more appropriate that a Muslim should be put to death for the 

life of a non-Muslim. 
(l) 

With regard to equality between free men and slaves there is also 

disagreement among the schools of law. Only the Hanafi school allows 

talio between a free man and a slave, and then only in cases of homi- 

aide; a free man is not liable to gisas in cases of loss of limbs. 
" 

In the other schools of law a free man is not to be killed for the life 

of a slave. They base this on the authority of the Hadith, "A free 

man should not be killed in retaliation for a slave". 
(2) 

On the 

other hand, the Hanafis argue on the general text of the Qur'än and 
" 

the Hadith, "the blood of every Muslim is equal". 
(3) 

Here the conflict 
40 - 

is between the original concept of the slave as a mere chattel and the 

emergent idea of punishment for taking human life, regardless of status. 
(4) 

4. The Execution of eäs 

In this section we will raise only three questions: how gisä, s 

(1) Al-Zayla 1, Tabyin a1-hagä'ig, 6,104. See also Ibrahim, A1- 'säs 

fl al-Shari'a al-Isl-aani. yya, 119. 

(2) A1-Därimi, Sunan, 220. 

(3) Ibn Qudäma, Al-Mu hni, 7,658. 

(4) Anderson, "Homicide in Islamic law", BSOAS, 13 (1951), 815. 
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is to be executed, who has the right to demand it and who should carry 

it out. 

With regard to the first question, all the jurists agree that 

if the murder is committed with a sword, the ig säs is to be inflicted 

with a sword as well. Dispute arises if the killer uses something 

other than a sword. 

According to the Hanafis, Haubalis and Zaydis, the guilty person 

should be beheaded with a sword, 
"ýlý 

in accordance with the Hadith, 

" is sas is not to be executed except with a sword". 
(2) 

This Hadith 

indicates that iss is considered to be so only if it is inflicted 

with a sword. The object in the execution of cisäs is to put the killer 
a- 0 

to death. Beheading with a sword is the simplest way to take his 

life. 
(3) 

According to this rule, if the heir executes him with other 

than a sword, he has exacted his right, but he should be punished with 

a discretionary (4) 
punishment (ta`zir) for using an unlawful weapon. 

According to the Mälikis. Shafi`is and Ibn Hazm, ig sis is to be 

inflicted in the same manner as the slaying as far as possible. They 

(1) Marghinani, Al-Hid ya, 4,1254; Ibn Qudäma, Al-Mughn i, 7,688; 

Miftäh, A1-Muntaza` al-mukhter, 4,401-2. 

(2) Ibn Mä, jah, Sunan, 2,76. 

(3) Abü Zahra, A1-`Ugnba, 583. 

(4) Al-Dardir, Al-Sharh al-kabir, 9,400; A1-Kasani, Badä'i` al-sanä'i, 

10,4644. 
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do, however, distinguish between lawful and unlawful methods of slaying. 

If the weapon used is itself unlawful, the preferred view is that the 

killer is to be executed with a sword; for instance, if the killer 

murders his victim by pouring alcohol into his mouth, he in turn is to 

be killed by having water poured into his mouth until he dies. 
(l) 

But 

if the slaying is committed with a lawful weapon, for example, if the 

killer uses a piece of wood, he is to be executed with something similar. 

It is most reasonable that iQ sas should be executed with a sword, 

since this is the quickest and easiest way to take life without inflic- 

ting excessive suffering. The Prophet Muhammad said, "When you put 

(anyone) to death, do it with propriety". 
(2) 

The Qur'änic text on 

which some jurists base their argument that piss is to be inflicted 

in the same manner may possibly be interpreted as meaning that if the 

culprit takes another's life, his life is to be taken as well. 
(3) 

If, 

however, there is another instrument which can take life faster and 

cause less pain than the sword, is that lawful? The implication of 

prescribing the sword as the means of execution of iq sas is that another 

weapon may be used provided that it is no less effective, because the 

word Al-S ayf in the Hadlth may mean any weapon. 
(4) 

(1) A1-Sblräzi, A1-Muhadhdhab, 2,187; Ibn Qudama, A1-Mughni, 7,634- 

(2) Abi Däazd, Sunan, 2,5. 

(3) Ibr; hirm, Al-Qisaa ft al-Sharl`a al-Islämiyya, 209. 

(4) Marghinwnt-, Al-Hid , Ya, 4,1254" 
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" There is nothing in the Shari`a to prevent the execution of 

iq sas by guillotine or by electrocution or by any other means which 

can take life easily and quickly...... and which does not lead to 

extra punishment". 
ý1ý 

On the question of entitlement to is säs for homicide, the avenger 

of blood (wall al-dam) is entitled to demand retaliation. The schools 
" 

of law dispute the definition of wall al-dam. The majority of schools 

opine that all the heirs (waratha), male and female, children and adults, 

who inherit the property of the murdered person are entitled to pro- 

secute or demand iss . According to the Mälikis, the wali who has 

this right is the male agnate (`äsib), while the Zähirie regard all 

relatives as entitled to prosecute ig säs making no distinction whether 

they are near relatives or otherwise and whether they are inheritors 

or not. 
(2) 

Whoever the heir is, he has the right to execute or 

demand is säs, he may waive it, either gratuitously or by settlement, 
00 

and he may receive blood-money or may waive his claim to it. 

All the schools agree that if the victim has no heir, the ruler 

or the authority replaces the heir in taking charge of prosecution. 

The Hadith states, "The ruler is the heir of anyone who has no heir". 
(3) 

Only Abü Xüsuf holds that the authority has no right to execute icsäs 

(1) A legal opinion issued by the council of legal opinion, Al-Azhar, 

Egypt; See Ibrählm, Al-Qisäs ft al-Shari`a a1-Islämiyya, 208. 

(2) MarghIn , Al-Hidiya, 4, 
"175, 

A1--Shirazl, A1-Muhadhdhab, 2,196; 

Ibn Hazm, A1-Muhallä, 10,481. 

(3) Aba Dä, wnd, Sunan, 1,207. 
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if the person killed is a citizen of an Islamic state, but it can 

receive blood-money, and if he is a citizen of an enemy state, the 

authority may carry out iQ säs and may receive blood-money. 
ýlý 

In cases of wounding the injured person himself is entitled to 

demand retaliation. But if he is a minor, a lunatic or an imbecile, 

his heir may replace him. The most acceptable view, according to the 

jurists, is that the heir should not be allowed personally to carry 

out ias in cases of wounding, 
(2) 

because these require exactness and 

precision and should be carried out by an expert. Most people are 

not fitted to perform this kind of duty. It is to be carried out by 

the authority, who in turn appoints experts for the job. 
(3) 

It is obvious from the above discussion that most jurists consider 

that is säs may be carried out by the heir of the victim, provided that 

he knows precisely how to do so. The ruler or the authority has 

nothing to do with this. It would seem probable, however, that what WaS 

intended was that the heir has the right to demand the execution of 

isäs , but it is not necessarily entitled to take personal retribution 

for homicide and wounding. The duty of any Islamic state is to take care 

of the interests of all its citizens and one of its functions is to 

implement the Sharl'a of which the law of ig 8ä, s is one part. 

(1) Al-Käsäni, Badä'i` al-sanä'i', 10,4643. 

(2) Ibn Qudäma, Al-Mug., hni, 7,691-2. 

(3)'Awda, Al-Tashri` al-iin-a'I al-IeleniI, 2,155. 
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" It should be known that the exercise of authority for the 

benefit of the people is one of the greatest religious duties. Neither 

religion nor world order may be established without it". 
(1) 

" The 

Islamic state was set up for the continutrt; ofl of the prophethood, in order 

to safeguard religion and the governing of this world. The ruler 

should assume his duties according to the Shari-6a and reason, so that 

he may avoid injustice and arbitrate between the parties when there 

is a case of controversy and dispute". 
(2) 

There is no positive evidence which gives the right to execute 

to the heir. The Qurla-m c provision, " If anyone is slain wrongfully 

We have given his heir authority ... ", 
(3) 

does not indicate precisely 

the execution of iQ säs by the heir himself. It is conceivable that 
"s 

the heir is only given the authority to demand igiSas and it should be 

carried out by the authority. 
(4) 

The heir is not allowed to carry out ig säs himself before the 

judge has decided the case. If he does, he has committed a sin because 

he has undermined public order, but he is not liable to iQ säs or to pay 

blood-money, only to be punished with a discretionary punishment 

(ta'zlr)" (5) 

(1) Ibn Taymiyya, Public and private law in Islam, 186. 

(2) Al-Mäwardl, Al-Ahkäm al-sultäniyya, 3-4. 

(3) Qur'än. XVII, 33. 
(4) Al-Qurtubi, Al-Jämi' li-ahkäinal-Qur'an, 10,255. 

(5) Abü Zahra, A1-`Ugüba, 580. 
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Al-Qurtubi says, " There is no dispute that iQ spa is to be carried 

out by the ruler, since he is assigned to implement the law of iQ"ses 

God, Al-mighty addressed his command to all believers in respect of 
" 

iQ säs . It would be impossible for believers to unite in carrying 

it out. Therefore, the authority should replace them instead in 

performing this duty". 
(l) 

" All scholars of legal opinion agree that it is unlawful for any- 

one to execute his right of is sas ; it is the duty of the authority to 

do so, or anyone who is appointed by the authority". 
(2) 

(1) A1-Qurtubi, Al-Jämi' li-ahkäm al-Qur'; n, 2,580. 

(2) Ibid. 2,256. 
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p. 205, 9 (128) Ibn Hanbal, Muanad, 1,145, Cf. p. 202, note 114 

p. 206, 1 (129) Qur'an, V, 2 
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p. 206,16 (130) I have been unable to identify this quotation. 

p. 218,9 (131) Ibn Hanbal, Musnad, 1,379 

p. 219,17 (132) Al-Tirmidhl, Sahih, 1,271 

p. 219,18 (133) Muslim, Sahih, 4,148-9 

p. 219,18 (134) lb- 

-id-p. 220,15 (135) Qur'an, XXIV, 2 

p. 221,2 (136) Ibid. 

p. 222,5 (137) Ibid., XL, 40 

p. 222,5 (138) Ibid., XLII, 40 

P. 222,9 (139) I have been unable to identify this quotation. 

p. 222,10 (140) Al-Tirmidhi, Sahib, 1,271 

P. 223,5 (141) Cf. Ibn Mäjah, Sunan, 2,220 

p. 223,15 (142) Qar' n, XLIX, 17 

P. 224,3 (143) Ibid., XXIV, 2 MS: i%-- is missed out after 

P. 224,4 (144) Muslim, Sahih, 4,148-9 Cf. p. 219,18, note 133 

P. 224,5 (145) Ibid. 

P. 225,7 (146) Cf. A1-Tirmidhl, Sahih, 1,271 Cf. p. 217, note 132 

p. 226,3 (147) Qur'än, IV, 145 

p. 226,4 (148) Ibid., XXV, 68-9 MS: the letter J is missed out 

before The correct reading is... (-)9sL t J19 

p. 226,12 (149) Ibid., XXIV, 2 MS: The correct 

reading is 1-7 

p. 226,18 (150) Ibid., LV, 60 

p. 227,14 (151) Ibid., XXIV, 2 

p. 227,16 (152) Muslim, Sahih, 4,143 

p. 227,19 (153) Qur'an, XVI, 44 
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p. 228,3 (154) Qur'an, XXIV, 2 

p. 228,6 (155) I have been unable to identify this quotation. 

p. 232,20 (156) Qur'an, XVII, 32 

p. 238,13 (157) Ibid., IV, 3 

p. 239,2 (158) Ibid., IV, 23 

P. 239,16 (159) Ibid., IV, 22 

p. 240,2 (160) Ibid. 

p. 241,1 (161) Ibid., IV, 23 

p. 241,2 (162) Ibid., IV, 24 

P. 241,3 (163) Ibid., IV, 23 

p. 242,18 (164) Ibid., IV, 22 

P. 247,5 (165) Ibid., IV, 15 

p. 247,6 (166) Muslim, Sahih, 4,142-3 

p. 247,8 (167) Al-i ikhäri, Al-Jami' al-sahih, 4,304 

P. 249,2 (168) Abü Tammäm, Diwän, 4,253 

P. 249,6 (169) Ibn Manznr, Lisin al-`Arab, 19,79 

P. 249,9 (170) I have been unable to identify this quotation. 

P. 249,15 (171) Do. 

P. 250,7 (172) Qur'an, XXIV, 2 

p. 250,12 (173) Ibid., 

P. 251,9 (174) Al-Mutanabbl, Diwan, 4,125 

P. 253,6 (175) Al-Bukhara, Al-Jami' al-sahih, 4,304" Cf. p. 247, 

note 167 

P. 253,9 (176) Muslim, Sahlh, 4,149 

P. 254,3 (177) Cf. A1-Muttagi, Kanz al-`ummal, 5,226 
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p. 255,7 (178) 

p. 255,10 (179) 

p. 256,11 (180) 

p. 257,5 (181) 

p. 257,8 (182) 

Cf. A1-Muttagi, Kanz al- ummal, 5,226 

Cf. Muslim, Sahih, 4,144 

Cf. Ibn Majah, Sunan, 1,284 

Qur'an, XXIV, 19 

Malik, A1-Muwattä, ', 516 

p. 259 Masä'i1 al-saxiga 

p. 264, 7 (183) cur' n, V, 38 

p. 272, 6 (184) I have been unable to identify this quotation. 

p. 273, 9 (185) Do 

p. 276, 12 (186) Do 

p. 277, 15 (187) Do 

P. 282, 4 (188) Qur'an, V, 38 

p. 288, 18 (189) Ibid. 

p. 289, 2 (190) Cf. Al-Nasä. 'i., Sunan, 8,93 

P. 293, 19 (191) Qur'an, V, 38 

p. 294, 12 (192) Qur'än, XXV, 65 

p. 294, 14 (193) I have been unable to identify this quotation. 

P. 295, 8 (194) Qur' n, V, 38 

P. 295, 13 (195) Ibid., LXVI, 4 

P. 295, 19 (196) Cf. Al-Tabarl, J; mi` al-bayän, 6,133; Zamakhshari, 

A1-Kashshif`an hag 'ig al-tanzil, 1,358 

P. 296, 13 (197) Al-Nasä'I, Sunan, 8,90 

P. 299, 9 (198) Qur'an, V, 38 

P. 312, 3 (199) Ibid., II, 195 
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P. 312, 12 (200) Al-Shäfi'i, Al-Umm, 4,94-5 

P. 313, 10 (201) Qur'an, II, 195 

P. 314, 21 (202) Ibid. 

P. 315, 9 (203) Al-Shäfi`i, Al-Umm, 4,94-5 

p. 317, 9 (204) Qur'än, V, 95 MS: J 
-o is missed out. The correct 

reading is rJ (V° ý-ý' L j-11- , 

P. 322, 8 (205) Qur'än, II, 178 

P. 322, 9 (206) Ibid., XVII, 33 

p. 322, 11 (207) Ibid., IV, 92 

P. 323, 11 (208) Ibid. The correct r'eadinj is 

P. 325, 8 (209) Ibid., XVII, 33 

p. 326, 1 (210) Ibid., IV, 92 

p. 326, 10 (211) Ibid. S. note 268 

p. 326, 15 (212) Ibid., LI, 56 

P. 328, 13 (213) Ibid., XXIX, 45 

P. 328, 15 (214) Al-rlasä'I, Sunan, 4,170 

P" 329, 2 (215) Qur'. n, III, 148 

p. 329, 10 (216) Ibid., LXIII, 8 

p. 330, 11 (217) A1-ShäfiAl-Umm, 4,94-5 

P. 331, 12 (216) Ibid. 

p. 331, 13 (219) Ibid. 

P. 331, 15 (220) Ibid. 

P. 346, 5 (221) Qur'än, III, 148 

P. 349, 19 (222) Ibid. 
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P" 356 Masä'i1 a1-iizya 

P. 356, 10 (223) Qur'ä. n, IX, 29 

P. 357, 6 (224) Cf. A1-Bayhagi, Al-Sunan al-kubra, 6,143 

P. 357, 18 (225) Cf. Abb D7aZd, Sunan, 2,31 

P. 358, 1 (226) Ibn Hanbal, Musnad, 4,199 

P. 359, 12 (227) Ibn Mäjah, Sunan, 2,48 

P. 360, 4 (228) Qur'än, IX, 29 

P. 361, 6 (229) Abn DiWüd, Sunan, 2,31 

P. 363, 9 (230) Qur' , II, 29 

P. 364, 13 (231) Ibid., II, 193 

p. 364, 16 (232) A1-Shäfi6I, Al-Umm, 4,94-5 

P. 365, 7 (233) Qur'än, XLIII, 23 

P. 365, 15 (234) MiLik, A1-Muwattä. ', 178 

P. 365, 16 (235) Cf. A1-Tirmidhi, Sahih, 2,222 

P. 367, 14 (236) I have been unable to identify this quotation. 

P. 369, 5 (237) Cf. Muslim, Sahih , 4,231 

p. 370 Masä'i1 al-sayd 

P. 372,16 (238) cur'än, V. 4 

P. 372, 18 (239) A1-Bukhäri, Al-J mi al-sahib, 4,6-7 

P. 374, 17 (240) Qur'n, V, 5 

P. 375, 2 (241) Al-mukhiri, At-Jämi` al-whir, 4,6-7 

P. 375, 6 (242) Ibid. 

P. 376, 16 (243) Qur'än, VI, 121 
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P. 377, 1 (244) Qur'än, XXII, 36 

P. 377, 2 (245) A1-Bukh-ari, Al-Jämi' al-sahih, 4,7 

P. 377, 16 (246) Qur'än, IV, 118 

P. 378, 3 (247) Ibid., VI, 121 

P. 378, 14 (248) Cf. A1-Muttag-l, Kanz al-`ummäl, 6,137 

P. 378, 16 (249) Ibid. 

P. 378, 17 (250) Qur'än, VI, 121 

P. 379, 3 (251) Ibid. 

P. 379, 6 (252) Ibid., VI, 145 

P. 379, 12 (253) Ibid., V, 3 

P. 379, 15 (254) Cf. Al-Muttagi, Kanz al-`ummäl, 6,137-8 

P. 379, 16 (255) A1-Bukhäri, Al-Jämi` al-sahlh, 4,14 

p. 381, 6 (256) Qur'an, VI, 121 

P. 381, 9 (257) Ibid, V, 3 

p. 381, 11 (258) Cf. Al-Muttagi, Kanz al 
4ummal, 6,137-8 

p. 381, 12 (259) A1-Bukhäri, Al-Jämi` al-sahlh, 4,14 

p. 381, 13 (260) Ibid., 4,7 

P. 384, 7 (261) Abi Däwtid, Sunan, 2, 6 

P" 384, 13 (262) Qur'an, V, 3 

P. 384, 14 (263) Abü D-wüd, Sunan, 2, 6 

P. 385, 5 (264) Qur'-an, V, 3 

P. 385, 8 (265) A1-Bukhäri, Al-Jämi al-sahih, 2, 308 

P" 385, 15 (266) Muslim, Sahib, 2,317 

P. 385, 17 (267) ß'än, V, 3 

P" 385, 19 (268) Al-Tirmidhi, Sahlh, 1 , 279 

P. 386, 3 (269) 1 have been unable to identify this quotation. 
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P. 3869 8 (270) A1-Tirmidhi, Sahih, 1,279 

p. 386,16 (271) Qur'an, V. 3 

P" 387,1 (272) Al-Tirmidhi, Sah-ih, 1,279 

P. 390,14 (273) Qur'an, VII, 157 

p. 394, 13 (274) Ibid., V, 3 

p. 395, 3 (275) Ibid. 

p. 395, 6 (276) Ibidt 

P" 396, 5 (277) Cf. Ibn Hanbal, Musnad, 1,231 

P" 396, 7 (278) Lb- 

id-P- 396, 8 (279) Cf. Ibn Hanbal, Musnad, 1,317 

P" 396, 15 (280) Abi Däwtzd, Sunan, 2,1 

P. 396, 18 (281) A1-Bukhari, Sahih, 2,158 
... 

P" 397, 2 (282) Ibn Mäjah, Sunan, 2,141 

p. 397,10 (283) 1 have been unable to identify this quotation. 
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