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Summary

The judicial settlement of international disputes is an important requirement
for peace in the international community. Therefore, creating judicial organs
within regional or international organisations finds support among states and the
majority of international lawyers. The present thesis deals with the projected Arab
Court of Justice (ACJ) as a regional international court, expected to be created
within the League of Arab States system. The present thesis dealing with the

projected ACJ, consists of five chapters and final conclusions.

Chapter one deals mainly with the basic structure of the League of Arab
States itself, its membership, its organs, the settlement of disputes, and the reasons
that are delaying the creation of the ACJ and the role it will be expected to play in
settling inter-Arab disputes. In the second chapter comprehensive information on
the function of the judicial power in Islamic Shariah i1s presented, including the
status of judges in Islam, their appointment, qualifications, independence and
other issues related to them. Chapter three concentrates on the organisation of the
projected ACJ, comparing its draft Statute with the Statute of the International
Court of Justice (ICJ) and other regional international courts. The chapter will
also show how far the Arab draftsmen have been influenced by principles and
rules of Islamic Sha}iah, especially in matters relating to the qualification of
judges. Furthermore, the chapter will discuss other points related to the

organisation of the bench such as nomination of candidates, system of election,

constituting chambers, appointing ad hoc judges etc. The fourth chapter explains
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1n detail at the level of theory as well as of practice the role of Islamic Shariah as a
source to be applied by the projected ACJ. The chapter points to the need to

discuss the origins and fundamental conceptions of Islamic Shariah as a law
capable to be applied by the projected ACJ. Chapter five continues with a
discussion of the jurisdiction of the ACJ, and makes detailed reference to the
concepts of jurisdiction ratione personae, ratione materiae and the function of the
ACJ to give advisory opinions. The thesis considers whether the Arab drafters
have developed the above terms or have simply adopted them as they exist in the
Statute of the International Court of Justice. The conclusions summarise the_

tindings of the Thesis, and are accompanied by some critical remarks.
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Introduction

The League of Arab States, created in 1945, is one of the oldest international
regional organisations. Its aim is to strengthen relations between Arab states,
which alone are permitted to be its members. The Arab League has proclaimed
that the settlement of disputes between its members should be resolved by

peaceful means. The use of force is prohibited.

The international community has at its disposal peaceful methods by which
states can settle their disputes. States either can choose political means for
resolving political disputes or judicial means for justiciable disputes. Art. 33 (1)
of United Nations Charter, the best basic reference to consult on dispute
resolution, provides that “the parties to any dispute, the continuance of which is
likely to endanger the maintenance of international peace and security, shall, first
of all, seek a solution by negotiation, enquiry, mediation, conciliation, arbitration,
judicial settlement, resort to regional agencies or arrangements, or other peaceful

means of their own choice.”

When considering the system of the League of Arab States with respect to the
settlement of disputes, it appears that, unlike the Charter of the United Nations,
the Pact of the Arab League has adopted just one kind of political method, namely,
mediation, although to a restricted extent member states can also have recourse to
arbitration. Despite the importance of the judicial method, the founding Arab
states failed, for many reasons, to include a relevant provision in the 1945 Pact of

the Arab League. The only reference to an Arab Court of-Justice (ACJ) occurs In
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Art. 19, which provides for the creation of inter alia an ACJ if sufficient
amendments are made to the Pact with the approval of a two-thirds majority of
member states. Subsequently, member states of the League have realised the
importance of a judicial organ within their organisation. Several attempts have
been made to create such a judicial organ since the early fifties; but unfortunately,
none of these efforts have had any chance of success except that of being shelved.
However, a recent proposal, approved by a great majority of member states, was
drafted in 1990. Arab draftsmen took into consideration the previous drafts for
the ACJ and tried to prepare an acceptable draft to secure the approval of the
member states. The 1990 draft Statute needed to be approved by the Heads of
member states, for which purpose, a summit meeting was needed, but the invasion
of Iraq in Kuwait in 1990 prevented such a summit taking place. Since then, the
draft Statute has been awaiting the leaders’ approval. Between 1990 and1995 the
reconsideration of the draft Statute was continued in order to create a first class
model, hoping to find the acceptance of all Arab states. The present study will
concentrate on the latest draft Statute, the 1995 draft, which also has been
approved by the great majority of the member states. The draft Statute and the
draft Rules of the ACJ are written in Arabic therefore, a non-official translation of

|

both had to be made by the present author.” The previous drafts will also be

referred and discussed whenever necessary.

[t would have been very complicated to discuss in detail every Article of the

draft Statute of the ACJ: therefore selected issues have been chosen because of

' See Annexes 2 and 3.
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their importance and controversial nature. It is also necessary to refer to the

historical background relating to the creation and the function of the League of

Arab States. This will aid the understanding of the special nature and

characteristics of the League which are reflected also in the draft Statute of the

ACJ.

[n addition, the study deals with the principles and roles of Islamic Shariah as
a legal system, in order to clarify two major points: (1) Islamic opinion on the
judicial power, with particular reference to the nature of this power, the system of
the judges and their qualifications; and (2) the legal sources for litigation of
[slamic Shariah as Islamic international law, in order to know whether Islamic
Shariah can be applied by the projected ACJ and if so, what would be the scope of
Its application. The reason why these two points are discussed is because the
application of Islamic Shariah is included in the draft Statute of the ACJ in two
respects. Firstly, according to Art. 6 of the draft Statute, an Arab judge holding a
position in the Court has to be qualified in international law as well as Islamic

Shariah. Secondly, according to Art. 23 (1), Islamic Shariah shall be one of the

sources that may be applied to disputes by the projected ACJ.

The main purpose of the study 1s to answer the following questions: Why

was the League of Arab states established? Why have the founding states
disregarded the creation of a judicial organ within the League system? After more
than fifty years since the creation of the Arab League, is there still a need to

establish such a Court? What will be the role of the Court in promoting inter-

Arab relations? What will be the position of Islamic Shariah in the Court, and
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how will it be applied? What will be the scope of the jurisdiction of the Court?
Does the draft Statute develop sufficient grounds for the concepts of jurisdiction
ratione personae and ratione materiae, and the advisory jurisdiction of the Court,
especially when these concepts are compared with these found in the provisions of

the Statute of the International Court of Justice?

Since the establishment of the League of Arab States, huge amounts of
detailed literature have been generated to cover its various aspects, whether in
Arabic, English or French. Unfortunately, the projected ACJ has not enjoyed the
same attention. This poses difficulties when looking for references relating to the:
ACJ. Only three published works exist on the subject and they have accordingly

been relied on in the present thesis:

1. Foda, Ezzeldin, The Projected Arab Court of Justice: a study

in regional jurisdiction with specific reference to the Muslim
[aw of nations, The Hague: Martinus Nijhoff, (1957).

2. Ben Miled Hela, La Compétence de la Cour Arabe de
Justice: Selon L’Avant-Projet de Statut, (The Competence of
the Arab Court of Justice: According to the Draft Statute),

Tunisia: Memoire Pour la D.E.A. de Droit International Public,
(1982).

3. Dachraoui Achouak, La Cour Arabe de Justice: Etude de
L 'Avant-Projet de Statut, (Arab Court of Justice: Study of the
Preliminary Draft Statute), Tunisia: Memoire Pour le D.E.A.
en Sciences Politiques, (1982).

In addition, some documents (all of them i1n Arabic) relating to the
establishment of the projected ACJ have been compiled from different places.
First visits to Egypt and to the Secretariat General of the Arab League were
necessary to obtain the draft Statute and draft Rules of the ACJ. The present
author has obtained the most recent unpublished documents relating to the

establishment of the projected ACJ namely, “Minutes of the Permanent Legal
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Committee of the League of Arab States, Cairo 5-9 November 1995”. These
documents contain correspondence between member states of the Arab League
regarding their views on the 1995 draft Statute of the projected Arab Court. They
will be referred in the present thesis as the unpublished letter. The library of the
Arab League has also been consulted as well as the libraries of University of Ain
Shams and University of Cairo. Some other documents were found in the League
of Arab States (Tunis office) when a second visit to Tunis was made for the same
purpose. The London office of the Arab League also helped the present author to
find other documents, out of print Arabic books and Articles relating to the Arab
League and the projected ACJ. Because the draft Statute of the ACJ is based on
the Statute of the ICJ, it has been helpful to refer to the judgments and opinions of

the ICJ, and its predecessor the PCIlJ, as well as to the opinions and views of

international lawyers on specific issues.

This study is divided into five chapters:
Chapter One: The Place of the Arab Court of Justice 1n the

League Arab States.

Chapter Two: Judicial Power in [slamic Shariah.

Chapter Three: The Organisation of the Court.

Chapter Four: Application of Islamic Shariah by the Arab
Court of Justice.

Chapter Five: ~ Jurisdiction of the Court.

The conclusions summarise the findings of the Thesis, and are accompanied

by some critical remarks.



Chapter I
The Place of the Arab Court of Justice
In the League of Arab States

Before discussing the expected judicial function of the Arab Court of Justice,'
It 1S necessary to give some general information about the League of Arab States?
as a regional organisation in the Arab world. The present chapter is going to
clarify why the Arab League was established; how membership in it is.obtained:
and what its organs are; how member states settle their disputes; what are the
available methods; and lastly, why the ACJ has not been established within the

Arab League system despite its importance and necessity.

1. 1. The Establishment of the Arab League ?

Arab nationalism (al Qawmiyyah al Arabiyyah) may be considered as one of
the strongest in the world, because Arabs believe they constitute one nation,
embracing the same religion (Islam), speaking the same language, living in a

connected territory, with common interests, tradition, history and ancestry.4

' Hereinafter cited as: The ACYJ.
* Hereinafter cited as; The Arab League.

> It is to be noted that the Arab League 1s one of the oldest organisations in the world created after
the second world war, even older than the Umted Nations (hereinafter cited as: UN) because the
signing and ratlfymg of its Pact was on 22" March 1945, whereas the signature of the Charter of
the UN was in 26" June 1945. It is also older than the Organisation of the American States (1949)
and the European Community (1952). See, Ball, Margaret, The Organisation of American States
and the Council of Europe, XXVI BYbIL (1949) p.p. 150-176; Simma, Bruno, The Charter of The
United Nations: A Commentary, Oxford: Oxford University Press, (1995) p. 10.

* Haim, Sylvia G., Arab Nationalism: An Anthology, Los Angeles: University of California Press,
(1974) p.p. 120-127; Gomaa, Ahmed M., The Foundation of the League of Arab States: Wartime
Diplomacy and Inter-Arab Politics 1941 to 1945, London: Longman Group Ltd., (1977) p. 3.
(hereinafter cited as: Gomaa, The Foundation of the Arab League).
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The Arabs as an ethnic entity have suffered several kinds of domination
which started with the Tartarian invasion in the thirteenth century of the Abbasids
Caliphate,’ and ended with the rule of the Ottoman Empire in most Islamic Arab
states during some four centuries (1516-1917). From the beginning of the 19"
century, European states were prepared to dominate some Arab states still under
the weakening rule of the Ottoman Empire. European powers knew that Arab
states enjoyed a strategic position, had a great wealth of natural and economic

resources, especially after the discovery of oil in some of them. The importance

ot the Suez Canal too should not be forgol‘ten.6

Durning the first World War (1914-1918), resistance against Ottoman rule
increased, especially when Britain promised Prince Hussain, the Shenff of Mecca,
the leader of Arab resistance, to support him in order to gain his independence in
return for using his troops in the war against Germany which was supported by

Ottoman forces.” Unfortunately, this promise did not materialise and Britain did

> In fact, after the death of the Prophet Muhammad on 632 A.D., there were two main successive

dynasties in Islamic state: the Umayyads (661-750), which ruled from Damascus, and the Abbasids

(750-1258), which ruled from Baghdad. For further details see Robinson, Neal, /slam: A Concise
Introduction, Surrey: Curzon Press, (1999) p. 22.

° For example, France dominated Algeria in 1830, Tunisia in 1881, and Morocco in 1912. Britain
dominated Egypt in 1882. Italy dominated Libya in 1912. Then after the first World War both of
France and Britain shared Arab states between themselves, so Syria and Lebanon were put under
the French mandate, Iraq, Palestine and Jordan under the British mandate, at the same time those
countries in the Arabian Gulf (Persian Gulf) were put under British colonialism. For more details
see Shihab, Mufeed Muhamad, Jami‘at al Duwal al ‘Arabiyyah: Mithagquha wa Injazatuha, (The
League of Arab States: its Charter and its Implementations), al Qahirah: Ma‘had al Buhuth wal
Dirasat al ‘Arabiyah, (1978) p. 4. (hereinafter cited as: Shihab, The Arab League), Hasou,
Tawfig Y., The Struggle for the Arab World: Egypt's and Nasser and the Arab League, London:
Kegan Paul plc, (1985) p.p. 4-5. Hassuna, Hussein A., The League of Arab States and Regional
Disputes: A Study of Middle East Conflicts, New York: Oceana Publications INC, (1975) p. 3.
(hereinafter cited as: Hassuna, The League of Arab States).

7 Gee Letter from Sir Henry MacMahon to Sheriff Hussain, 14" December 1915, (Correspondence
between Sir Henry MacMahon and the Sheriff Hussein of Mecca, in Great Britain), Parliamentary
Papers, Miscellaneous No. 3 (1939), Cmd. 5957, London, 1939, Letter No. 6, p. 12; Manstield,
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not recognise the independence of Arab states. Rather, Britain and France acted in
accordance with the Lausanne Treaty of 1923, and even before that, under the
Sykes Picot Agreement at the San Remo conference of 1916,° decided to
distribute the majority of Ottoman territory between themselves, and help Jews to

settle in the Palestine region according to the Balfour declaration of 2™ November

1917.°

The situation between the two World Wars did not change. Most Arab states
struggled against foreign domination in order to reacquire their independence,
enjoy their right to self determination, and declare their condemnation of foreign
colonialism and the attempted division of the Arab nation.'’ The struggle has not
stopped since then; popular resistance has remained strong, and the rejection of

foreign influence on Arab territory has become very important.

The situation in the region became very critical in World War II after 1939.

British Government, in its first declaration of 29 May 1941 announced its support

Peter, The Middle East: A Political and Economic Survey, Oxford: Oxford University Press,
(1980) p.p. 14-15.

® For more information about Lausanne Treaty and Sykes Picot Agreement see, Khalil, Muhamad,
The Arab States and the Arab League: A Documentary Record, vol. 2, Beirut: Khayats, (1962)
p.p. 304-307 and p.p. 295-298. (hereinafter cited as: Khalil, Documentary Record).

’ The Balfour Declaration refers to Arthur James Balfour who was Foreign Secretary in the British
Government. The declaration was a letter prepared in March 1916 and issued in November 1917,
expressed British government approval of establishing in Palestine, a national home for the Jewish
people. See the British (Balfour) Declaration of sympathy with Zionist Aspirations, Khalil,
Documentary Record, supra note 8, p.p. 483-484.

'* For example there was the 1919 Egyptian Public Revolution against British occupation, Iraqis
revolution in 1920 against the British mandatory, Syrian and Lebanon Revolution in 1925 against
the French mandatory, the first Revolution of Palestine in 1920, and the second in 1936 against the
British strategy of establishing a national home for the Jewish people in Palestine, and Libyan
Revolution against [talian colonialism in 1923,
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for Arab movements aimed at gaining independence. The declaration made at the
Mansion House by Mr. Eden'' declared:

“The Arab world has made great strides since the settlement reached
at the end of the last War, and many Arab thinkers desire for the Arab
peoples a greater degree of unity than they now enjoy. In reaching
out towards this unmity they hope for support. No such appeal from
our frtends should go unanswered. It seems to me both natural and
right that the cultural, and economic ties, too, should be strengthened.
His Majesty’s Government for their part will give their full support to

any scheme that commands general approval.”'?

After less than two years, Mr Eden reiterated his promise for the support of

Arab unity in an answer to a Parliamentary question, when he announced: "

“As they have already made plain, His Majesty’s Government would
view with sympathy any movement among Arabs to promote their
economic, cultural or political unity. But clearly the initiative in any
scheme would have to come from the Arabs themselves, and so far as
[ am aware no such scheme, which would command general approval,
has yet been worked out.”

[t is unfair to ascribe the creation of the Arab League only to British support
and disregard other motives. No doubt various declarations were followed by
great tangible results in the region, because they informed the Arab states, when
most of them were under British, French or Italian mandate, that Britain did not
oppose Arab unity, but also it 1s worth saying that the declarations in question
were made as a consequence of a strong struggle and absolute rejection of all

kinds of foreign presence in the region. Great Britain found it was best to

'l Eden, Robert Anthony, (1897-1977) British Statesman, served as General-Staff during World
War [ (1914-1918), then elected as a Conservative Party member to the House of Commons (1926-
1929), was Minister of Foreign Affairs (1940-1945), and finally, Prime Minister (1955-1957).

2 The Times, “Mr. Eden Defines the problems”, Friday, 30" May 1941, Col. 6, p. S; Izzeddin,
Nejla, The Arab World: Past, Present, and Future, Chicago: Henry Regnery Company, (1953)
p. 321; Seton-Williams, M. V., Britain and the Arab States: A Survey of Anglo-Arab. Relations
1920-1948, London: Luzac & Company, LTD, (1983) p. 221. (hereinafter cited as: Seton-
Williams, Britain and the Arab States).

3 parliamentary Debates, House of Commons, vol. 387, Col. 139, Wednesday, 24" February
1943,
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neutralise Arab pressure demanding freedom and unity, and obtain Arab support
by giving some hope with promises of support. British declarations helped bar
German access. Germany too had declared its sympathy toward Arab unity. The
British Government later found itself facing new powers in the Middle East in
competition with its interests, especially whep the United States of America
gained oil concessions in the Kingdom of Saudi Arabia and the Union of Soviet

Socialist Republics started to propagate communist ideas.'®

The British Government was one of the first to express sympathy and support
when the Arab League become active. Mr. Law, Secretary of State for Foreign
Affairs said in the House of Commons:'>

“His Majesty’s Government have welcomed the successful formation
of the League of Arab States. They will await with sympathy and
interest the results of the detailed conversations which are now to be
begun for reducing the various barriers which divide the Arab peoples
and for promoting cooperation between them. They hope that these
discussions will yield useful and practical results.”

Several possibilities to achieve this desired Arab unity appeared. The first
was a plan for creating what could be called Great Syria consisting of Syria,
Lebanon, Jordan and Arab Palestine. A second plan concerned the Fertile
Crescent, consisting of Synia, Jordan, Arab Palestine, Iraq and Lebanon. The third
was a project which would bring all Arab states, independent at that time, into one

union consisting of the above mentioned states plus Saudi Arabia, Yemen and

Egypt.'®

Y For more details see Bashir, al Shafiee M., at Tanzim ad Dawli, (The International
Organisations), al Mansorah: Maktabat al Jala’ al Jadidah, (1980) p.p. 464-465. (hereinafter cited
as: Bashir, The International Organisations).

'S parliamentary Debates, House of Commons, vol. 410, Col. 1885, Wednesday, 9" May 1945.

6 al Shuqayri, Ahmed, al Jami‘ah al ‘Arabiyah: Kayf takun Jami‘ah wa Kayf takun ‘Arabiyyah,
(The Arab League: How it could be League and How it could be Arabic), Tunis: Dar Bu Salamih
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The prospects took a very important place in Arabic public opinion.
Therefore, to avoid any conflict which could emerge as a result of a difference in
ideas, and to unify the Arabs’ position, the Egyptian Government invited the
prime ministers of the then independent Arab states to discuss various proposals
with them. The invitations took place as follows: Iraq, 13 July-6 August 1943;
Jordan, 28 August-1 September 1943; Saudi Arabia, 11 October-2 November

1043; Syria, 26 October-3 November 1943; Lebanon, 9-13 January 1944 and

South Yemen 6-9 February 1944. During these meetings the representatives
exchanged ideas on several Arab concerns, on ways to strengthen relations in

different fields between Arab states, and they discussed how they could create an

: 7
Arab union.’

Later an invitation from the Egyptian government to the leaders of the
independent Arab states prepared the way to participation in a conference at the
Antoniadis Palace in Alexandria from 25" September till 7" October 1944;
attending this Conference were representatives from Egypt, Iraq, Jordan, Lebanon,

Syria; Saudi Arabia and South Yemen sent observers. The idea of establishing the

Arab League was approved, and a protocol known as the “Alexandria Protocol”

lil Nashir, (1979) p.p. 35-39; Khadduri, Majid, The Arab League as a Regional Arrangement, 40
AJIL (1956) p.p. 763-764. (hereinafter cited as: Khadduri, The Arab League); see also al Jabburti,
Jamil, Minutes of the Preparatory Committee of the Plenary Arab Conference, Alexandria, Part 1,
31 JAA (1983) p.p. 149-153. (hereinafter cited as: al Jabburi, Preparatory Committee).

'7al Ghunaimi, Muhamad Talat, al ahkam al ‘Ammh fi Qanun al Omam, (General Principals in
the Law of Nations), Alexandria: Munsha’at al Ma‘arif, (1972) p. 1006. (hereinafter cited as: al
Ghunaimi, The Law of Nations); Philip, W. Ireland, The Pact of the League of Arab States, 39
AJIL (1945) p. 798; see also Gomaa, The Foundation of the Arab League, supra note 4,
p.p. 153-187.
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was adopted by all those attending.'® It included the main and general principles
of the formation of the projected Arab League. Later the prime ministers of the
seven states met again in Cairo on 22 March 1945 and unanimously approved the
Pact of the Arab League, as drafted by the Political Sub-Committee which formed

for this purpose.'’

[.1.1. Alexandria Protocol

This protocol is the first official document drafted for the Arab League. It
contained the main principles on the form of this regional organisation, and
covered other subjects of great importance for the Arab states. Its preamble
started by making clear the determination of the Arab states attending the meeting
of the Preliminary Committee of the General Arab Conference to unite Arab
public opinion to establish the Arab League and strengthen the ties between the
Arab states. Independent Arab states that gathered and agreed to establish the
Arab League decided to treat the Alexandrian Protocol as expressing their main
aims and desire to achieve the establishment of the League. Five main points

were covered by the Protocol as follows: (1) The establishment of the League of

'* Except by the Saudi Arabia and Yemenis representatives who did not sign the protocol,

declaring that they had to submit it to their governments for approval before signature. Later on
they got their government's approval and signed it. See, Khadduri, The Arab League, supra
note 16, p. 765; al Jabburi, Preparatory Committee, supra note 16, p.p. 160-163.

"> al Jabburi, Jamil, Minutes of the Preliminary Committee of the Plenary Arab Conference,
Part 2, 32 JAA (1983) p.p. 110-126.

2 For the full text of Alexandria Protocol see Khalil, Documentary Record, supra note 8,
p.p. 53-56.
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Arab states; (2) Economic, cultural and social cooperation; (3) The future

strengthening of bonds; (4) Lebanon; (5) Palestine.”!

1. 1. 2. The Pact of the Arab League *°

By virtue of the signature of the Pact, the Arab League as a regional, political
organisation acquired international legal personality just like other international
organisations, such as the United Nations, Councll of Europe, the Organisation of

American states, the Organisation of African Unity and the Organisation of

23

[slamic Conference.”” All the members of the Arab League are at present

members of the UN; there i1s no incompatibility between these memberships, as

the Charter of the UN allows the creation of regional agencies if their activities are

consistent with the principles of the UN.**

It is possible to amend the Pact of the Arab League with the consent of two-
thirds majority of the member states, especially to promote firmer and stronger ties
between the states belonging to the League, to create an ACJ, and to regulate the
relations of the League with international bodies created to guarantee security and
peace.”” The Pact consists of a Preamble, twenty Articles, and three Appendices.

[t is important to note that even though Islam is the official religion in most of the

!\ For further details see Arab Unity Declaration: Minutes Regarding the Discussions and

Ratification of Alexandria Protocol, Reprinted in 43 JAA (1985) p.p. 283-313; 44 J44 (1985)
D.p. 226-265; 46 JAA (1986) p.p. 251-277.

22 For full text of the Pact of the Arab League, 70 UNTS (1950) p.p. 248-262; Khalil,
Documentary Record, supra note 8, p.p. 56-61; also see Annex 1.

¥ Abu al Saud, Ameenah H., Jami‘at al Dowal al ‘Arabiyyah wa Imkanat al Tatwir, (The League
of Arab States and the Availability of Developing), 89 J44 (1997) p. 7. (hereinafter cited as: Abu
al Saud, The League of Arab States); al Jamal, Yahya, ash Shakhsiyah al Qanuniyah ad Dawliyah
li Jami‘at ad Dowal al ‘Arabiyyah, (International Legal Personality of the League of Arab
States), 28 JAA4 (1983) p. 133.

24 Art. 52 of the Charter of the UN.
25 Art. 19 of the Pact of the Arab League.
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members of the Arab League neither the Alexandria Protocol nor the Arab League
Pact refer directly or indirectly to Islam. This, however, did not prevent the Arab

draftsmen from including principles of Islamic Shariah in the draft Statute of the

ACJ.2®

1. 2. Organs of the Arab League

There are two types of organ in the Arab League. The first type created on the
basis of the Arab League’s Pact, includes: the League’s Council; the Permanent

Secretary-General and the Permanent Committees. The second type was created
under the Treaty of Joint Defence and Economic Cooperation adopted by the

27 1t includes: the Joint Defence Council

member states of the Arab League.
(JDC); Consultative Military Organisation (CMO); the Permanent Military
Commission (PMC); the Arab Unified Command (AUC) and the Economic

Council (EC).”8

1. 2. 1. Organs Created under the Pact

1. The League’s Council

The Council of the Arab League which consists of representatives of member
states®’ is the highest authority within the League’s system. The Pact of the Arab
League and the internal regulations® define its constitution, competence and

voting system. Although the Pact and the Rules do not specify the level to which

 The judge should be qualified in Islamic Shariah and International Law, also Islamic Shariah is
considered as one of the sources to be applied by the Court. See Arts. 6 and 23 (1/B) of the draft
Statute of the ACJ. These questions are discussed at length infra.

*7 Hereinafter cited as: Collective Security Treaty.

® Shihab, The Arab League, supra note 6, p. 99.

2 Art. 3 (1) of the Pact of the Arab League; Art. 1 of the Rules of the League Council.
10 Hereinafter cited as: Rules of the League Council.
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the representatives should belong; since the establishment of the Arab League, the

31

Council representatives of member states are prime ministers® or foreign

ministers and sometimes permanent deputies to the League or ambassadors of the

members states at Cairo.

Since 1964, when Egyptian President Gamal Abdel Naser convened the
assembly of the League Council at the level of heads of states, sessions have been
held twice a year, one at the level of ministers of foreign affairs, and the other at
the level of heads of states as the Arab Summit Conference.’ It has been accepted
that this Summit Conference shall meet once a year in ordinary session during the
month of September; it is possible for it to meet at any time in an extraordinary

session. Until 1996 twenty three summit conferences have been held, some of

them in ordinary but most in extraordinary sessions.””

*!' That was only at the beginning of the creation of the Arab League.

** Ghali, Boutros B., The Arab League (1945-1970), 25 Revue Egyptienne (1969) p. 76.
(hereinafter cited as: Ghali, The Arab League); Sarhan, Abdul Aziz M., Azmat al Munazzmat al
Arabiyah wal Islamiyah fi ‘Asr al Haimanah al Americiyah al Israeliyah, (Stalemates of Islamic
Arabic Organisations in the Era of the American and Israeli Supremacy), al Qahirah: Dar an
Nahdah al ‘Arabiyah, (1994) p.p. 143-144; Ghanem, Muhammad H., Muhadrat ‘An Jami'at ad
Dowal al ‘Arabiyah, (Lectures on the League of Arab States), al Qahirah: Ma‘had al Buhuth wad
Dirasat al ‘Arabiyah, (1966) p.p. 18-119. (hereinafter cited as: Ghanem, Lectures on the Arab
League). It is to be noted that draft amendment to the Pact of the Arab League, which is still under
study, proposes that representation to the League Council should be on two levels, one at the
Ministerial level and the other higher Council at the level of head states. For more details see al
Baharna, Husain, Mithaq al Jami‘ah bain al Qutriyah wal Qawmiyah wat Ta‘dilat al Muqtaraha,
(The Pact of the League between the Regionalism and Nationalism and the Proposed Amendments,
in Markaz Dirasat al Wihdah al ‘Arabiyyah (ed.), Jami‘at al Dowal al ‘Arabiyyah: al Waqi* wa al
Tumuh, (The League of Arab States: Reality and Aspiration), Beirut; Markaz Dirasat al Wihdah al
‘Arabiyyah, (1992) p. 117.

> Jabur, Nahlah M, A,, Jami‘at ad Dowal al ‘Arabiyah: Nash’atuha wa Tatwuraha wa Dawruha al
Mustaqbali, (The League of Arab States: its Creation, Development and Future Role), 82 JAA
(1995) p. 248. (heremafter cited as: Jabur, The League of Arab States); see also Minutes of the
Summit Conference of 1996 can be found in XXXV ILM (1996) p.p. 1280-1290.
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The voting procedures included in the Arab League’s Pact provide that
unanimity shall be the general rule, so those decisions taken by unanimous votes
shall bind all member states, whereas, decisions taken by majority vote shall bind
only those members which have accepted them. Each member state has only one
vote in the Council, irrespective of the number of its representatives.”® The Arab
League Council meets in ordinary session twice a year, in March and September,
An extraordinary session 1s possible upon the request of at least two members
states whenever the need arises; the session shall be considered valid if attended
by representatives of the majority of the member states.”> Council meetings are
convened at the invitation of the Secretary-General, and representatives of

member states alternately assume the presidency of the Council at each of its

ordinary sessions according to the alphabetical order of the list of the states.>®

Council resolutions require approval by a majority of member states or by
two-thirds majority,”’ or unanimity in accordance with the provisions of the Pact,
while decisions on necessary measures to repulse aggression against a member

state can only be taken unanimously; the vote of the aggressor is not counted if it

is a League member.®

* Ants. 3 (1) and 7 of the Pact of the Arab League.

3 Art. 11 of the League’s Pact; Art. 11 of the Rules of the League Council. Amendment made to
Art. 11 of the Pact of the Arab League by Res. No. 1457/29 on 27" April 1958 in which this
Resolution provides: “The Council of the League will meet in ordinary session twice a year in the
month of March and October.” According to this amendment September become the second
ordinary session of the League Council instead of October.

% Art. 15 of the Pact of the Arab League; Art. 14 of the Rules of the Arab League Council.

37 Two-thirds means here two-thirds or more than two-thirds when unanimity is lacking. (This
footnote appears in the original Arabic text).

38 Art. 6 of the Pact of the Arab League; Art. 11 of the Rules of the League Council.
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Cairo 1s the permanent seat of the Arab League-Secretariat General,
nevertheless, the League’s Council may convene at any other agreed placei.39
According to the decision of the Council held in Baghdad in March 1979, Tunisia
was chosen to be the temporary headquarters of the Arab League during the

suspension of Egypt’s membership. In 1990, the headquarters returned to Cairo

when the suspension was removed.*°

The Pact grants the Council several comp-etences. These include: appointing
the Secretary General, amending the Pact, expelling members from the League,
accepting new members, mediating in disputes that arise between members or
between members and non-members. In addition the Council has to promote the
realisation of the objectives of the League and supervise the execution of
agreements which the member states have concluded, also it has to decide upon

the means by which the League is to cooperate with international bodies in order

to guarantee security and peace, and regulate economic and social relations.*

2. The Permanent Secretariat General

The Secretariat-General consists of the Secretary-General, at ambassadorial
level, a number of assistant Secretaries, at the level of ministerial
plenipotentiaries, and a suitable number of principal officials. The Secretary-

General is nominated by the League’s Council and is appointed for a renewable

Art. 10 of the Pact of the Arab League.

0 Hatta, Nasif, Athar Intiqal al Maqar ‘Ala Dawr al Jami‘ah al ‘Arabiyah, (The Effect of Moving
the Headquarters on the Role of the Arab League), in Markaz Dirasat al Wihdah al ‘Arabiyyah
(ed.), Jami‘at al Dowal al ‘Arabiyyah: al Waqi' wa al Tumuh, (The League of Arab States: Reality
and Aspiration), Beirut: Markaz Dirasat al Wihdah al ‘Arabiyyah, (1992) p.p. 651-654.

HoArts. 3, 5, 12 (2), and 19 (1) of the Pact of the Arab League; For further details see Obaidallah,
Abdullah, H., The League of Arab States and Arab Unity, A thesis submitted in partial fulfilment
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five year term.”* A majority of two-thirds of member states of the League 1s

needed for the appointment to be valid. The Assistant Secretaries and principal

officials are nominated by the Secretary-General, subject to approval by the

League’s Council.*

The responsibilities of the Secretary-General include several functions: to
enforce the resolutions of the Council in the name of the Arab League; take
financial actions within the limits of the budget approved by the Council and the
Committee; carry out any other assignment entrusted to him by these bodies; in

general he is responsible for all acts of the Secretariat-General on behalf of the

League Council.**

3. The Permanent Committees

There are 11 Committees created in accordance with Arts. 2 and 4 of the Pact
of the Arab League: the Political Committee, the Social and Cultural Affairs
Commuttee, the Communication Committee, the Infqnnation Committee, the Oil
Experts Committee, the Committee for Meteorology, the Health Committee, the

Administrative and Financial Affairs Committee, the Human Rights Committee

of the requirements for the degree of Master of Arts at Mankato State University, Mankato,
Minnesota, (1984) p.p. 35-36.

2 There are no conditions which prohibit member states from nominating one of their citizens to
hold the position of the Secretary-General. However, since the creation of the Arab League all
who have been appointed for this office are Egyptians except when the headquarters of the Arab
League were removed to Tunis, We think it is better to allow other member states in the Arab
League to nominate one of their citizens to hold this position. For further details about the
conditions required in the person to hold this position see El Saket, Muhamad Abdul Wahhab, al
Amin al ‘Am li Jami'‘at al Duwal al ‘Arabiyyah, (The Secretary-General of the League of Arab
States), al Qahirah: Dar al Fikr al ‘Arabi, (1973-1974) p.p. 105-116. (hereinafter cited as: El

Saket, The Secretary General).
3 Art. 12 of the Pact of the Arab League; Art. 2 of the Rules of the Secretary General.

“* For more details about the competence of the Secretary-General see E| Saket, The Secretary
General, supranote 42, p. 271.
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and the Conference of Liaison Officers of the Regional Offices for the Boycott of

[srael.?

The main task of the committees is to formulate the principles and extent of
cooperation between member states, and draft international agreements for
discussion and approval by the League’s Council. They convene at the permanent
seat of the League (Cairo); however, it is possible with the approval of the
Secretary-General, to meet in another member state. The quorum in each
committee 1s constituted by the attendance of the representatives of the majority of
the member states, and resolutions are passed by a majority of those present. In

addition, Chairmen are appointed from the Council for each of the Committees for

a period of two years.*

1.2.2. Organs Created under the Collective Security Treaty

The Pact of the Arab League does not embody 1n its Articles provisions on
collective security for the member states, so five years after the creation of the
Arab League, the Council decided to conclude a Collective Security Treaty in
order to deal with what the Pact neglected. This Treaty was adopted on 13" April
1950, and approved by member states on 17" June 1950.*7 The Treaty set up the

following organs:

* Shihab, Mufeed, The League of Arab States, 1 £PIL (1992) p.p. 204-205.

1 Arts. 5, 7, and 9 of the Rules of the Committees; see also Abdul Munim, Ahmed F., Jami‘at al
Duwal al ‘Arabiyah 1945-1985: Dirasah Tarikhiyah Siyasiyah, (The League of Arab States 1945-
1985: Historical, Political Study), Beirut: Markaz Dirasat al Wihdah al ‘Arabiyah, (1986)
p.p. 21-23.

" Ali, Muhamad 1., al Wajiz fi al Munazzmat ad Dawliyah, (Summary in International
Organisations), al Qahirah: Dar al Kitab al Jami‘i, (1982) p. 439. (hereinafter cited as: Alj,
International Organisations); Abu Heef, Ali Sadeq, a/ Qanun al Dawli al ‘Am, (Public
International Law), Alexandria: Munsha’at al Ma‘arif, (1995) p. 688.
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1. The Joint Defence Council (JDC)

By Art. 6 of the Collective Security Treaty, the JDC consists of the foreign

ministers and the detence ministers of the contracting states or their
representatives; it exercises its competence under the supervision of the League
Council. With regard to Arts. 2, 3 and 4 of the Collective Security Treaty, the

Council must take all the available and necessary actions to repel any possible

aggression against any of the contracting states.*

2. The Consultative Military Organisation (CMO)

The CMO was created by the Protocol supplementary to the Collective
Security Treaty on 2" February, 1951. It consists of the Chiefs of Staff of the
contracting states, superintends the Permanent Military Commission and guides it
in all its duties, considers all its reports and proposals before submitting them to

the Joint Defence Council. The CMO has to submit its reports and proposals

¥ Art. 2 provides: “The Contracting states shall consider that an armed aggression committed

against any one or more of them, or against their forces, to be an aggression against them all. For
this reason, and in accordance with the right of legitimate self-defence, both individual and
collective, they undertake to hasten to the aid of the state or states against whom an aggression is
committed, and to take immediately, individually and collectively, all measures and to utilise all
means available, including the use of armed force, to repulse the aggression and to restore security
and peace. And, in application of Art. 6 of the Pact of the Arab League and Art. 51 of the UN
Charter, the Council of the Arab League and the UN Security Council shall be immediately
notified of the act of aggression and of the measures and procedures adopted concemning same.”
Art. 3 provides: “The contracting states shall consult together at the request of any one of them,
whenever the territorial integrity, independence or security of any of them is threatened. In the
event of the danger of an impending war, or of the emergence of an international contingency the
danger of which is apprehended, the contracting states shall immediately proceed to unify their
plans and efforts for adopting such preventive and defensive measures as the situation requires.”
Art. 4 provides: “In a desire to discharge fully the above mentioned obligations, the contracting
states shall cooperate with each other for consolidating and strengthening their military power.
They shall participate, according to their resources and needs, in preparing the individual and
collective means of defence to resist any armed aggression.”
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regarding 1ts functions to the JDC which considers them and may take any

. 49
necessary action.

3. The Permanent Military Commaission (PMC)
This consists of representatives of the General Staffs of the Armies of
contracting states. Its main duty to draw up plans for joint defence and their

implementation. All its reports and proposals are submitted to the JDC.”°

4. The Arab Unified Command (AUC)

By Art. 5 of the Military Annex to the Collective Security Treaty it is
provided that the Chief command of all the forces in the field shall be vested in
the state whose forces operating in the field are greater in number and equipment
than those of each of the other states, unless the commander-in-chief is elected in
a manner different with the consensus of the governments of the contracting
states. The Commander-in-Chief shall be assisted in the direction of military
operations by a joint council of chiefs of statf. Accordingly, the League Council

in 1964 agreed to create the AUC to achieve Arab collective aims.”’

S. The Economic Council
The Economic Council created by the contracting states, comprises the
ministers involved in economic affairs or their representatives, to present

recommendations for the fulfilment of all aims coordinated with the development

7" For the full text of the supplementary Protocol see Khalil, Documentary Record, supra note 8,
p.p. 105-106.

0 Art. § of the Collective Security Treaty; see also Shihab, Mufeed M., al Munazzmat al
Dawliyah, (The International Organisations),al Qahirah: Dar al Nahdah al ‘Arabiyah, (1990)
p. 449. (hereinafter cited as: Shihab, The International Organisations).

*l Khalil, Documentary Record, supra note 8, p. 104-105; Shihab, The Arab League, supra
note 6, p. 113.
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of the economies of Arab states, to exploit their natural resources, to facilitate the
exchange of their respective agricultural and industrial products, to organise and to
coordinate their economic activities and generally conclude any necessary inter-

Arab agreements serving given adjectives.”

1. 3. Membership in the Arab League

As a result of limiting membership in the Arab League to only Arab states,
the draft Statute of the ACJ also provides that only Arab states, as a general rule,
can be parties to the Statute of the Court, and non Arab states are thus prevented
from being parties to this Statute. Art. 2 of the draft Statute provides ‘Member
states of the League of Arab states are ipso facto parties to the present Statute.’
Therefore, discussing membership in the Arab League becomes necessary. Art. |

of the Pact of the Arab League provides:

“The League of Arab states is composed of the independent Arab
states which have signed this Pact.

Any independent Arab state has the right to become a member of the
League. If it desires to do so, it shall submit a request which will be
deposited with the Permanent Secretartat-General and submitted to
the Council at the first meeting held after submission of the request.”

Thus the Arab League comprises those independent Arab states which signed
and ratified the Pact in 1945.>° It is also possible for any other independent Arab
state to become associated with the Arab League and become a member by
depositing a membership application with the Permanent Secretariat-General and

accepting the obligations mentioned in the Pact of the Arab League and respect for

52 Jabur, The League of Arab States, supra note 33, p. 228.

> Those states are known as founding members are as follows: Egypt, Iraq, Jordan, Lebanon,
Saudi Arabia, Syria and North Yemen.
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its Rules without any reservation.” There are currently twenty two members.

Therefore, 1t becomes necessary to talk in brief about the possibilities of
acquisition of membership and loss of membership in accordance with the Arab

League Pact.

1. 3. 1. Acquisition of Membership

Any entity which desires as a state become a League member should enjoy
certain qualifications and follow certain procedures for acquiring membership as

provided for by Art. 1 of the Pact of the Arab League. The qualifications in

question concern:

1. Statehood

States are the most important subjects of international law. The attributes of
statehood are population, defined territory, government and capacity to enter into

relations with other states.”> Therefore, membership of the Arab League is open

only to states possessing these attributes.

> As soon as any Arab state acquires its independence, the first thing its government does is apply
for membership in the Arab League, which is considered as the Home of Arabs. The twenty two
members, including the founding ones, are as follows: (the following arrangement of member states
names will be made according to their date of association) Libya 28/3/1953 (Res. 497), Sudan
19/1/1957 (Res. 1107), Morocco 1/10/1958 (Res. 1496), Tunisia 1/10/1958 (Res. 1497), Kuwait
20/7/1961 (Res. 1777), Algeria 16/8/1962 (Res. 1584), South Yemen 12/12/1967 (Res. 2374), but
regarding the unification of North and South Yemen on 22 May 1990 only one state has appeared
as a member in the Arab League named Republic of Yemen. Bahrain 11/9/1971 (Res. 2793),
Qatar 11/9/1971 (Res. 2794), Oman 29/9/1971 (Res. 2860), United Arab Emirates 26/12/1971
(Res. 2864), Mauritania 26/22/1973 (Res. 62/d6), Somalia 14/2/1974 (Res. 3112), Palestine

9/9/1976 (Res. 3462), Djibouti 4/9/1977 (Res. 3614), and Comorros 20/11/1993 (Res. 5327). The
numbers of these resolutions have been obtained from the League of Arab States: London office.

>  Barry, E. Carter and Phillip, R. Trimble, International Law, Canada: Little, Brown and
Company, (1991) p.p. 411-418; Crawford, James, The Criteria for Statehood in International Law,
XLVII BYbIL (1976-77) p.p. 111-119,
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2. Independence

It 1s necessary that any state which aspires to apply for membership to any
international organisation should be independent, because it will otherwise not be
able to carry out the obligations of membership. Additionally, independence
under international law has a very special meaning. It consists of a number of
rights and duties that a state should exercise, for example, the right to exercise full
jurisdiction over its territory and population, or the right to protect and secure its
territory and population from any foreign aggression even by using force in self-

defence.’®

Since the establishment of the Arab League, several arguments have been
considered by its Council regarding the possession of independence by a state
which wants to apply for membership. Should the Council refuse a state
membership of the Arab League simply because it is not considered to be an
independent state? At 1954 the League Council decided not to accept Oman as
member of the Arab League because it allegedly did not fulfil the requirements,’’
despite the fact that most of the founding members of the Arab League such as
Egypt, Lebanon, Syria and Transjordan(Jordan) were not at that time enjoying full
independence in the legal meaning of the term.”® It is to be noted that a wide

interpretation has been applied by the League Council to the meaning of the term

56

Shaw, M. N., International Law, Cambridge: Cambridge University Press, (1997) p. 149,
Amerasinghe, Chittharanjan. F., Principles of the Institutional Law of International Organisations,
Cambridge: Cambridge University Press, (1996) p. 111. (hereinafter cited as: Amerasinghe,
Principles of International Organisations).

>’ Shihab, The International Organisations, supra note 50, p. 427.

** Gomaa, The Foundation of the Arab League, supra note 4, p. 242; Khadduri, The Arab
League, supra note 16, p.p. 766-768.
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‘independence’. It was argued that it 1S not necessary a state to enjoy full
independence to qualify for Arab League membership, but it is required that state
must at least enjoy a limited scope of self-government and enjoy international
recognition from a number of other states. The Council is competent to decide if

this condition is fulfilled.”>’

3. To be an Arab State

The Arab League’s Pact excludes non-Arab states from membership, which
means only Arab states can be accepted as a member of the organisation in order
to retain very strongly and clearly the Arab nature of the League. Being an Arab
state although an important provision, is not defined by the Pact of the Arab
League. A wide discussion was carﬁed out by the founding states before drafting
the Pact in 1944 in order to reach a suitable interpretation of the word ‘Arab’. It
was understood that this denoted a matter of civilisation, common language,
common culture, common destiny and common aspiration to qualify as an Arab
Nation. Despite that differences have appeared as some writers have said this
condition is fulfilled merely if the population speaks Arabic, whereas others have
said that it is not enough only to speak Arabic, but that candidates must also prove
that they have a strong relation with Arabism, and to feel as if they are part of the
Arab Nation.®® The practice followed is that the League’s Council has the

responsibility to discuss the satisfactory existence of this condition when a

** al Daqgqaq, Muhamad al Saed, a/ Tanzim al Dawli, (The International Organisations), al

Qahirah: Dar al Jami‘ah al Jadidah lil Nashir, (1990) p.p. 626-628. (hereinafter cited as: al
Daqqaq, The [nternational Organisations).

°® For more details see Ali, /nternational Organisations, supra note 47, p.p. 419-421; Ghali, The
Arab League, supra note 32, p. 70.
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particular state applies for membership, and to take its decision accordingly.

Political motives usually play a very important role in the Council’s decision.®’

4. Approval by the League Council

Even though the Pact mentions that every independent Arab state has the
right to become a member in the Arab League, membership does not follow
automatically without an application by the state concerned. When a state desires
to become an Arab League member 1t must submit its written request to the
Permanent Secretariat-General, thereupon the League Council will consider the

application at the first meeting after the submission of the request. It is also

possible to arrange an extraordinary session to consider an application.®

Regarding the Pact requirements, membership is deemed to be a right for any
independent Arab state. This fact has led the League Council in most cases to

avoid finding whether an application fails to fulfil the conditions, unless the

question affects the security of the Arab League.”> Unfortunately, the Pact in this
point does not specify the number of votes required for the League Council’s

approval of a new member.** This has led to differences in opinion between Arab

L The League Council did not face any problems to make its decision with regard to some

membership applications, because most of the applicants have possessed the Arabism requirement,
but when particular states applied for membership like Djibouti, Mauritania and Somalia, the
Council found itself in a serious confusion, but finally, the decision was made to give them full
membership in the Arab League, which demonstrated the political role in this matter. For more
details of these arguments, see Ali, International Organisations, supra note 47, p.p. 419-421.

52 Ibid,, p.p. 421-423.

1 think there is a great difference between membership in the Arab League and membership in
the UN. “Membership in the United Nations is open to all other Peace Loving States which accept
the obligations contained in the present Charter.” Art. 4 of the Charter of the UN. Whereas
membership in the Arab League by virtue of Art. 1 (2) of the Pact is considered as a Right for any
independent Arab state. See also Shihab, The Arab League, supra note 6, p. 63.

 Cf. the Charter of the UN in which Art. 18 (2) provides:
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jurists; some of them claim a unanimous vote is required in accordance with the
general principle for voting in the Arab League’s Pact, whereas, others argue that

only a majority vote is necessary for the League Council to take a decision to

accept a new member.>

The second opinion is preferable. It 1s supported by the League Council’s
practice. Numerous states have been accepted as members in the Arab League by
a majority vote, such as Kuwait despite the objection of Iraq, South Yemen in
spite of the reservation of Saudi Arabia, Oman despite the reservation of Saudi
Arabia and North Yemen, and United Arab Emirates despite the abstention of the
Saudi Arabia in the vote while Iraq expressed reservations and North Yemen
objected. All these decisions mean that the League’s Council has applied in its

practice with regard to membership majority instead of unanimity voting.*®

Furthermore, the League Council resolution (2718) on 2" March 1971 could
be used as another evidence to support the idea that only a majority vote is
necessary for the League Council to take a decision to accept a new member.
Although this resolution did not explicitly provide that a majority vote is required
in the case of membership, it does demonstrate that the unanimous vote required

in Art. 6 concerns only matters dealing with the sovereignty of member states. In

“Decisions of the General Assembly on important questions shall be made by a two
thirds majority of the members present and voting. These questions shall include:
the admission of new member to the United Nations.”

Ali, International Organisations, supra note 47, p.p. 422-425; al Ghunaimi, Muhamad T.,
Jami‘at al Duwal al ‘Arabiyyah: Dirasah Qanuniyah Siyasiyah, (The League of Arab States:
Legal, Political Study), Alexandria: Munsha’at al Ma‘arif, (1974) p. 83. (hereinafter cited as: al
Ghunaimi, The Arab League).

" For more details about voting procedures for the League Council see Macdonald, Robert W.,
The League of Arab States: A Study in the Dynamics of Regional Organisation, New Jersey:
Princeton University Press, (1965) p.p. 56-61.

65



Chapter One 28

view of the fact that membership is not considered as a matter of sovereignty, Art.

6 of the Pact accordingly, cannot be applied on matters of membership..67

1. 3. 2. Loss of Membership 8

The Pact of the Arab League l-las granted its members the right to withdraw
from the League if their respective interest demands such withdrawal.”” The
League Council has the right to expel any member failing to fulfil its obligations
under the Pact.” Thus, two main kinds of loss of membership should be

considered below, withdrawal and expulsion, without forgetting loss of

international legal personality, suspension and how they may effect membership.”" -

1. Withdrawal

Most international organisations permit in their Charters members to
withdraw after a period of notice given in advance.”” This is the case with the
Arab League. It is permitted for any member to withdraw from it at any time, the

only condition being to inform the League’s Council one year before withdrawal is

" For further discussion see al Daqqaq, The International Organisations, supra note 59,

p.p. 629-632.

** Ghali, Botrus B., Fuqdan al ‘Udwiyah fi Jami‘at al Duwal al ‘Arabiyyah, (Loss of membership
in the League of Arab States), 11 Revue Egyptienne (1955) p.p. 123-135.

° Art. 18 (1) of the Pact of the Arab League provides: “If a member state contemplates
withdrawal from the League, it shall inform the Council of its intention one year before such
withdrawal is to go into effect.” Art. 19 (3) on the other hand, provides: “If a state does not accept
such an amendment (to the Pact) it may withdraw at such time as the amendment goes into effect,
without being bound by the Provisions of the preceding Art. 18 (1).”

™ Art. 18 (2) provides: “The Council of the League may consider any state which fails to fulfil its
obligation under the Pact as having become separated from the League.”

' One of the main points which is going to be clarified when discussing the jurisdiction of the
ACJ is whether losing membership from the Arab League for any reason will affect the state’s right
to appear before the Court or not.

2 There was disagreement between delegations who drafted the UN Charter regarding to the right
of withdrawal from this Organisation, but at the end of considerations it was agreed not to mention
it in the Charter. For more details see, Schwelb, Egon, Withdrawal from the United Nations: The
Indonesian Intermezzo, 23 CLP (1979) p. 145; Feinberg, N., Unilateral Withdrawal from an
Intermational Organisation, XXXIX BYbIL (1963) p.p. 199-202.
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to take effect.” The necessity for this condition is to inform other members of the
organisation in advance and to give the League’s Council enough time to discuss
the situation with the member concerned, possibly eliminating causes underlying
the intention to withdraw and to reach a su‘itable resolution. The Pact is deficient
in dealing with withdrawal in comparison with the Covenant of the League of
Nations. Art. 1 (3) of the Covenant provided for withdrawal from the League and
required the member to inform the League’s Council two years 1n advance before
such withdrawal, and also that a state must fulfill all the obligations toward the

League before the withdrawal could take effect. No similar requirement is found

in the Arab League Pact.”®

The relationship between members in a regional organisation s supposed to
be stronger than in a universal organisation, so it is submitted that the period for
informing the League Council of an intention to withdraw should be more than

one year or more than the period mentioned in the League of Nations Covenant,

because of the special nature of the structure of the Arab League.”

Historically, since the establishment of the Arab League no member state has
attempted to withdraw from it despite the fact that there have been many

disagreements and disputes between the members. However, the League Council

> al Ghunaimi, The Law of Nations, supra note 17, p. 1015.
™ Cf Covenant of the League of Nations in which Art. I (3) provides:

“Any member of the League may, after two years notice of its intention so to do,
withdraw from the League, provided that all its international obligations and all its
obligations under this covenant shall have been fulfilled at the time of its
withdrawal.”

> Ghanem, Lectures on the Arab League, supra note 32, p. 44.
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has faced a lot of boycotting of its sessions by some member states.”® Art. 19 of

the Pact provides that it is possible for any member to withdraw from the Arab
League 1f it does not favor an amendment made to the Pact. In such a situation a

year’s notice is not required.’’

2. Expulsion

The League’s Council has the authority to expel any member state which fails
to fulfil its obligations under the Pact.”® The decision does not take effect unless
adopted by unanimity, not counting the vote of the member concerned. Since the
creation of the Arab League, the League Council has not used this competence..
However, the most important practice in this matter is Resolution (292/12)

adopted on 1** April 1960, which states that:”

“Any member state entering into negotiations with Israel with a view
of the conclusion of a unilateral political military or economic
agreement will immediately be excluded from the League in
accordance with the provisions of Art. 18 of the Pact.”

3. Suspension *

Initially, the League’s Pact did not provide for suspension in its Articles.®!

Nevertheless, a Resolution was adopted by the League’s Council during the

" Some examples of such boycotting sessions are Jordan in June 1950, Tunisia in 1958, Iragq,

Jordan and Tunisia in December 1959, and Egypt in 1962. For more details see Ghali, The Arab
League, supra note 32, p. 72; Shihab, The International Organisations, supra note 50, p. 429.

"’ al Ghunaimi, The Law of Nations, supra note 17, p. 1015.

"™ The Council of the League of Nations had the right to expel any member from the League.
Art. 16 (4) provided that: “Any member of the League which has violated any covenant of the
League may be declared to be no longer a member of the League by a vote of the Council
concurred in by the representatives of all the other members of the League represented thereon.”

" For further details see Ghali, The Arab League, supra note 32, p. 73.

* South Yemen was the first member state of the Arab League to have its membership suspended.
That was in July 1978 but after just few months it started to attend the session of the League’s
Council again and became an active member, see Shihab, The International Organisations, supra
note 50, p. 431.

81 Cf Art. § of the Charter of the UN.



Chapter One 31

Conference of the Arab Ministers of Foreign Affairs and Economy, held in Iraq

from 27-31 March 1979 to suspend Egypt’s membership and to terminate all its
rights and privileges subsequent to the signature of the peace treaty with Israel.®
In addition to suspension, political and economic measures were taken, such as the

discontinuation of economic contributions, interruption of diplomatic relations

and the removal of the League’s permanent seat from Cairo to Tunisia.®

No doubt, the League’s Council has no legal authority to take such action

against any of its members. The only measures which can be taken is expulsion

under Art. 18 (2), which means that the Resolution breached the Pact, but, as

usual, political reasons always play their role.>*

4. Loss of International Legal Personality

[f any member state in the Arab League loses its international legal
personality as a result of unification with another state, or for any other reason, its
membership immediately terminates. This 1s a general principle of international
law of state succession.® In the history of the Arab League, member states have

twice lost their membership as a result of unification. The first was upon the

** Eighteen member states and Palestine Liberation Organisation attended this Conference, Egypt,
Oman and Sudan were absent. For more details about this treaty and other related documents see
17 ILM (1978) p.p. 1463-1474; 18 ILM (1979) p.p. 362-393.

% Bashir, The International Organisations, supra note 14, p.p. 479-480; Shihab, The
International Organisations, supra note 50, p. 431. Egypt's membership was suspended for
around ten years. When it started to practise tts activities as a member in the Organisation of
[slamic Conference (OIC) diplomatic relations had been resumed by most of Arab states. This
helped to clear the way for it to regain membership in the Arab League. In 1989 an invitation sent
to the Egyptian Government to attend the extraordinary Conference of Head of States which was to
be held in Casablanca, and by this attendance its suspension was terminated.

* For more details see Abul Wafa, Ahmed, a/ Wasit fi al Munazzmat al Dawliyah, (Intermediary
in International Organisations), al Qahirah: Dar al Nahdah al ‘Arabiyah, (1996) p.p. 493-493.
(hereinafter cited as: Abul Wafa, International Organisations); al Daqqaq, The International
Organisations, supra note 59, p.p. 637-638.

85 Amerasinghe, Principles of International Organisations, supra note 56, p.p. 111-113.
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unification of Egypt and Syra in 1958 to form the United Arab Republic (UAR),
and the second in 1990 when North and South Yemen formed the Republic of
Yemen. Should the unified states subsequently dissolve, each resulting state can

resume 1ts original membership. This has happened with the dissolution of the

UAR in 1961.%6

1. 4. The Pact of the Arab League and the Settlement of Disputes

Settling disputes by peaceful means between states is a very important issue

87

in the international community.”’ All the regional or international organisations

refer to it in their constitutions.®® The Pact of the Arab League commends the use
of peaceful methods and prohibits the use of force to settle international disputes

between its members. In this connection, the I[raqi delegation stated in the

Preparatory Committee of the Plenary Arab Conference:

“we hope that the use of force will be prohibited for the settlement of
such disputes as will arise between one State and another. This we
further hope, should be so expanded as to make 1t compulsory for

*® Shihab, The Arab League, supra note 6, p. 67.

*7al Rashidi, Ahmed H., Jami‘at ad Dowal al ‘Arabiyah wa fad al Munaz'‘at Silmiyyan: Dirasah
Muqaranah lil Khibrah at Tarikhiyah, (The League of Arab States and Settling Disputes by
Peaceful Meaning: Comparison Study to the Historical Practice), 37 J44 (1984) p.p. 148-166; al
Majzub, Muhamad, Observation on the Role of the Arab League in the Settlement of Inter-Arab
Disputes, | Arab Affairs (1986) p.p. 138-145. (hereinafter cited as: al Majzub, Arab League and
Settlement of Inter-Arab Disputes); Shukri, Muhamad Aziz, Preventive and Conflict Resolutions
by the Arab League, (A paper Presented to the Conference on the Golden Jubilee of the League),
London, 5™ April 1995 p.p. 5<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>