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ABSTRACT

On 27 April 1998, the European Union (EU) removed the People's Republic of China
from 1ts list of non-market economies (NMEs) due to the progress made under China’s
economic reforms. After that, it has applied a hybrid anti-dumping policy towards
imports from China, including the use of the analogue country method, conditional
market economy treatment, one country one duty rule and individual treatment.
tHHowever, there has been no significant change as far as the EU anti-dumping authority’s
practice 1s concerned. This 1s inconsistent with China’s current economic status as a

transitional economy with many sectors very close to a market economy.

This thesis analyses the implementation of the policy and explores its legal problems
and 1ssues from both a theoretical and practical standpoint. The study begins by
examining the origin of EU anti-dumping legislation — the General Agreement on
Tariffs and Trade (GATT) anti-dumping rules. It identifies the legal problems of EU
anti-dumping practice in the context of China’s economic reforms starting from 1979.
In order to suggest solutions to several of the problems thus identified, comparative
studies are made to reveal alternative strategies by illustrating the anti-dumping
legislation of the U.S, Australia, New Zealand and Japan insofar as it 1s applicable to
China. Due to China’s accession to the World Trade Organization (WTO) on 11
December 2001, new issues and disputes may arise with regard to the EU’s
anti-dumping practice. With regard to all of these issues, this thesis finally attempts to

propose solutions to both the EU and China.
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Introduction
l. Purpose of the study

This thesis explores the legal problems and issues that have arisen in the application of
the current European Union (EU) anti-dumping legislation” as it is applied against the
People's Republic of China. It analyzes these problems from both a theoretical and
practical standpoint. The origin of EU anti-dumping legislation is found in the General
Agreement on Tariffs and Trade (GATT)’ framework and, for this reason, it is important
to recall the development of the GATT rules themselves. The study must be seen against
the background and in the context of Chinese economic reforms that have been put In
place since 1979. After more than twenty years’ efforts, up to now, China has successtully
transformed from a state trading country to a transitional economy. Failing to
accommodate this change, the current EU anti-dumping legislation towards China has
turned to be rather problematic in practice. These issues are analyzed in the chapters that
follow. The thesis also attempts to suggest solutions to several of the problems thus
identified. To reach such solutions, comparative studies are used to reveal alternative
strategies and to provide useful insights into EU practice. Due to China’s accession to the

World Trade Organization (WTO), new issues and disputes may arise with regard to the

' Technically, the anti-dumping legislation is made under the power conferred on the EC by the Treaty
establishing the EC. However, since EU is a commonly understood term, ‘EU anti-dumping
legislation” will be used instead of "EC anti-dumping legislation’ throughout this thesis unless

otherwise explained.

2 Council Regulation (EC) No 384/96 of 22 December 1995 on protection against dumped 1mports
fom countries not members of the European Community, OJ 1996 L 56/1, amended by Counclil
Regulation (EC) No 2331/96 of 2 December 1996, OJ 1996 L 317/1; Council Regulation (EC) No
905/98 of 27 April, OJ 1998 L128/18; and Council Regulation (EC) No 2238/2000 of 9 October 2000,
0OJ 2000 L 257/2; Council Regulation (EC) No 1972/2002 of 5 November 2002, OJ 2002 L305/1.

They are all available from <http://europa.eu.int/comm/trade/policy/dumping/legis.htm> (1
December 2002).

* The Uruguay Round Agreements, available from
<http://www.wt0.0rg/english/docs_de/legal_e/legal_e.htm#ﬁnalact> (1 December 2002).



EU’s anti-dumping practice. Solutions to all of these issues are suggested for both sides in

the conclusion of this thesis.

[t 1s important for the purpose of this thesis to define some key concepts here. The first is
based on a distinction between market economies (MEs) and non-market economies
(NMESs). Generally speaking, NME refers to the country where goods and resources are
allocated by government planning agencies rather than by prices freely set in a market:
Normally, NME has the same meaning as state trading country or state-controlled country.
The classification of NME and ME is not scientific nor sustainable in the reality of today,
because there 1s no purely free market nor totally centrally controlled economy but rather
a spectrum of national economies with more or less state control of certain economic
activities.” Further and worse, since the GATT did not define the concepts of ME and
NME nor did it provide any guideline to the categorization, this issue is left to the national
authorities of the GATT Contracting Parties with huge discretion. In fact, the room for
flexibility has been so widely used that these countries categorize MEs and NMELs
according to their own criteria. As a result, former Communist countries are normally

regarded as having NMEs, while the developed western countries are viewed as having

MEs.°

Like NME, ME is a very complex concept, but no international organization or
agreement provides its definition. ME 1s a term to measure the certain level of economic
development of a sector or industry. It stresses that transactions, including prices, are
basically regulated by market forces rather than state control. Generally speaking, it asks

for enterprises’ rights to allocate their own resources and the freedom to make business

decisions and a fair competition environment sustained by sound legislation.

B — i

' John H.Jackson (co-editor), Legal Problems of International Economic Relations 3" edn., (New
York: West Publishing, 1995) at p 1139.

S This issue is further analyzed in the section IV of chapter one.

6 This issue is fully illustrated in section Il of chapter five.
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In the wide spectrum of economic structures, different industries of a same country may
have different economic development levels. Therefore, some sectors may be ME or
close to ME while others are not. However, in the context of anti-dumping legislation.

Importing countries normally classify exporting countries into ME and NME. In that case,

a country that has most of its industries as ME should be regarded as an ME, and ME

treatment should be applied to these countries in default.

China was generally regarded as an NME when its economy was operated on a strict
state-controlled basis before 1979. However, after more than twenty years’ economic
reform, it has become a transitional economy whose development of many sectors is very

close to market economies. This fact is well recognised and confirmed in the world by its

accession to the WTO.’

The second key concept is the concept of dumping itself. According to the GATT
anti-dumping rules, a product is considered to have been dumped if the export price is
lower than its normal value. In the ordinary course of trade, the normal value i1s based on
the domestic sales price of the import.® However, in case of ‘imports from a country
which has a complete or substantially complete monopoly of its trade and where all

domestic prices are fixed by the State’,” GATT allows its contracting parties to adopt

" China’s economic reforms and progress obtained are illustrated in chapter four.

®'A product is to be considered as being introduced into the commerce of an importing country at less
than its normal value, if the price of the product exported from one country to another 1s less than the
comparable price, in the ordinary course of trade, for the like product when destined for consumption
in the exporting country, or, in the absence of such domestic price, is less than either (1) the highest
comparable price for the like product for export to any third country in the ordinary course of trade, or

(ii) the cost of production of the product in the country of origin plus a reasonable addition for selling

cost and profit.’

Para 1. Art. VI of the GATT 1994. Available from:
<http://www.Mo.org/eng]ish/docs#e/legal_e/gatt47_0l__e.htm> (1 December 2002)

> The second Supplementary Provision to paragraph 1 of Article VI in Annex I to GATT.



other methods to determine the normal values of the imports. This provision provides the

basis for national anti-dumping laws to establish the rules with regard to state trading.

Instead of being dropped, surprisingly, the rule enacted in 1947 has been automatically
transposed into the WTO Anti-Dumping Agreement in 1994."° Therefore, in contrast to
significant advancements in many other areas covered by the GATT provisions, its
current anti-dumping rules relating to state trading remain as vague as they were 50 years
ago. As a result, most WTO Members apply different rules to calculate normal values of
imports from NMEs, which will basically artificially increase the dumping margin of the
products concerned.'' Therefore, whether the exporting country is regarded as an NME is

crucial to its trade interests in anti-dumping proceedings.

Under the GATT anti-dumping framework, the EU provides difterent rules to calculate

normal values of products imported from MEs and NMEs respectively. With regard to the
former, the normal values of their exports are ‘based on the prices paid or payable, 1n the
ordinary course of trade, by independent customers 1n the exporting country’'*. While as
to the NMEs, especially ‘those to which Council Regulation (EC) No 519/94 applies,
normal values shall be determined on the basis of the price or constructed value in an ME
third country, or the price from such a third country to other countries, including the price
actually paid or payable in the Community for the like product.’ '* In the meantime, since
all imports from NMEs are considered to emanate from a single producer, a single rate 1s

applied to all producers from NME exporting countries in order to avoid circumvention of

A E—— e — 2 i A

19 Article 2 (7), Agreement on Implementation of Article VI of GATT 1994 (WTO Anti- Dumping
Agreement). Available from: <http://www.wto.org/english/docs_e/legal e/ 19-adp 01 e.htm> (1

December 2002).

' This issue is examined specifically in chapter one.

2 Article 2 (1) of Council Regulation (EC) No 384/96.

'3 Council Regulation (EC) No 519/94 of 7 March 1994 on common rules for imports from certain
third countries and repealing Regulations (EEC) Nos 1765/82. 1766/82 and 3420/83. OJ 1994 L67/89.

14 Article 2 (7) of Council Regulation (EC) No 384/96.



the anti-dumping duties, that is the channelling of exports through the exporter with the
lowest duty rate. This is the so-called one country one duty rule. Both the rule and the

analogue country method are regarded as the EU’s traditional NME treatments.'>

The EU used to regard China as an NME for the purpose of antidumping.'® Due to
China’s economic reform since 1979 and the dramatic progress obtained afterwards, the
EU eliminated China from its list of NMEs in 1998 and introduced conditional market
economy treatment (MET).! However, since the criteria for the new treatment are
extremely stringent, only few Chinese exporters can actually get it.® For this reason,
most Chinese products involved in EU’s anti-dumping investigations are still subject to
the analogue country method and the one country one duty rule. Consequently, almost all
of them are judged to have been dumped, so that they have to either make satisfactory
undertakings to revise the price or to suffer anti-dumping duties for certain periods. As a

result, most of these Chinese exporters have to give up their business in the European

market.

Under the EU anti-dumping legislation, Chinese exports are subject to a
disproportionately high number of anti-dumping measures. There are 170 anti-dumping
measures in force covering 63 products and 33 countries determined by the EU
institutions by 30 June 2002. Among them, 34 measures are concerned with China, which
accounts for 20 percent of overall cases although imports from China only account for 7

percent of the total EU imports.'” So, it appears that China has now become the primary

'> This issue is fully analyzed in chapter three.

'® Council Regulation (EC) No 519/94.

'7 Council Regulation (EC) No 905/98 of 27 April 1998 amending Regulation (EC) No 384/96 on
protection against dumped imports from countries not members of the European Community. OJ 1998

L 128/18.

'8 The reasons are explained in chapter three.

19 «rrade in Goods’ EU International Trade Statistics
<http://europa.eu.int/comm/trade/ goods/stats.htm> (1 December 2002).



target in the EU’s anti-dumping practice among all exporting countries since August 1979

when the first anti-dumping investigation against Chinese exports*’ was initiated.

rurthermore, the anti-dumping duties charged by the EU on Chinese exports are very
high. Up to 1 January 2002, there were 91 ant-dumping proceedings launched by the EU
against Chinese exports. In 69 cases, Chinese exports were found to have been dumped
and anti-dumping measures were subsequently taken towards them.?' Most of the
anti-dumping duties imposed in these cases were very high — especially when the one
country one duty rule was applied, i.e. a single duty rate was charged, there are only 8

cases whose rate of duty charged was under 20 percent.*

Here, we should note three inconsistencies in EU practice by examining the relevant data.

1. The increasing anti-dumping measures taken by the EU do not agree with Chinese

current economic status, which has fundamentally changed after reforms initiated in the

last two decades.

The methods that the EU adopts to determine the normal value ot products exported from
China were based on the former Chinese economic structure and its government policy --
central state control twenty years ago. However, since 1992 when China officially
confirmed its current policy to accelerate the transtormation of the country into a
market-oriented economy, reforms have been designed and implemented to make
state-owned enterprises operate as independent economic entities and to be fully

responsible for their profits and losses. As a result, dramatic changes in China’s economic

20 ¢0/1116/EEC: Commission Decision of 4 December 1980 accepting undertakings oftered by the
exporters of saccharin and its salts originating in China and the United States of America and

terminating the proceedings concerning imports of saccharin and its salts from China, Japan and the
United States of America. OJ 1980 L 331/41.

21 1t is collected by the author from the WTO and the EU’s anti-dumping statistics

<http://www.wto.org/english/tratop_e/ adp e/adp e.htm> and
«ehttp://europa.eu.int/comm/trade/policy/dumping/ reports.htm> (1 December 2002).

22 Ibid.



structures and development took place, and the prices of over 90 percent of final goods
are now determined by market forces, a factor which has been confirmed by the World
Bank.”’ According to these si gnificant changes, most countries (such as the United States,
Australia, New Zealand and Japan) which used to regard China as an NME have changed
their anti-dumping policies towards China and granted individual treatment to Chinese
state-owned enterprises after the investigation is initiated. This has proved to be more
rational and practical as can be seen in the cases discussed later”* However, the EU seems
to have responded less to the fundamental changes resulting from the Chinese economic
reform. Though in Council Regulation No. 905/98,” it deleted China from the list of
NMEs and agreed to grant conditional MET to Chinese exporters who meet certain
criteria. This is no doubt a big step forward, but things have not changed significantly
because the criteria set in the new Regulation are too severe and impractical to meet the
need of actual situations.”® As a result, most Chinese companies involved in antidumping
proceedings are still subject to the analogue country method in the calculation of their
normal value and one country-one duty when determining anti-dumping duties.
Furthermore, anti-dumping investigations initiated by the EU in 1999 reached 12, which
is the highest number compared with the past years.”’ The fact shows that the EU’s new
anti-dumping policy against China has not achieved‘ the objective to fit the changes

resulting from the Chinese economic reform, and this also brings about the following two

inconsistencies.

0. Considering the past twenty years, the number of the total EU’s antrdumping cases

A EE———— e —

23 World Bank Discussion Paper No. 215, China: Reform and Development in 1992-1993.

24 A lternative anti-dumping approaches towards China are examined in chapter five.

25 Council Regulation (EC) No 905/98.

26 This issue will be fully analyzed in chapter three.

27 ¢«Committee on Anti-Dumping Practices — Semi-Annual Report under Article 16.4 of the
Agreement — European Communities’. WTO Document Code: G/ADP/N/59/EEC. 26/01/2000

<http://www.Mo.org/english/tratop_e/adp_e/adp__e.htm> (1 December 2002).



has gone down, while those against China has risen sharply. From 1979 to 1998, the
number of the EU’s anti-dumping cases against third countries decreased. The average
cases initiated per year declined from 42 ten years ago to 33 within the residual ten years,
while cases concerning China increased from an average 2.3 per year in the first ten years

to 4.6 In the last ten years, which occupied from 5.5 percent of the total EU's

anti-dumping cases for the former period to 13.8 percent for the later ten years.”>

3. The actual effect of the EU’s anti-dumping policy towards China is not consistent

with the objectives of anti-dumping policy (i.e. to restore fair competition, offset the
injury and limit the sharply increasing quantity of dumped goods rather than exclude
them from the EU). But, in fact, statistics of imports from China suffering from the effects
of EU’s anti-dumping measures show that they exceed their original purpose. Due to the
tactors discussed above, most Chinese exporters involved in investigations suffer very
high anti-dumping duties so that they are virtually excluded from the European market
since then.”” For example, China exported more than 200 million bicycles to the EU in
1991, but since the anti-dumping duty as high as 30.6 percent was imposed 1n 1993, it has
been excluded from the European market gradually. Similarly, colour televisions from
China have almost disappeared from the European market now after being levied 44.6

percent anti-dumping duty”". From this point, it is easy to see that the virtual effects of the

EU’s anti-dumping policy obviously deviate from 1ts purpose!

These inconsistencies, both in the legislative framework of the EU and 1n the practical

28 <The EU’s Anti-Dumping Practice against China’ (Chinese)
<http://www.ec3286.com/report/zhengce/002.htm> (1 December 2002).

29 «There were still thirty-one Chinese products subject to anti-dumping measures in the cases initiated

between 1988 and 1994. In the majority of these cases, the rates of duty were above 20 percent. In a
number of cases, the rates of duty were even above 50 percent.” Donghui Fu, "EC Anti-Dumping Law
and Individual Treatment Policy in Cases Involving Imports from China’ (1997) 31(1) Journal of

World Trade, 73 at p 76.

0 «Anti-Dumping  Measures  against China  Sharply  Decrease Chinese  Exports’
ahttp://www.peOpledaily.com.cn/zcxx/2000/08/0821 10.htmI]> (1 December 2002).



effects of the application of the rules, form the subject of study of this thesis. It is here
argued that there is real urgency in providing such an analysis and a genuine need to
formulate practical solutions. The needs are pressing on both sides. It is argued that the
current rules undermine fair competition in the EU market and, eventually, may lead to

retaliatory measures being taken against the EU. Furthermore, Chinese-EU relation may

be undermined if the current policy continuous to be followed.

As previously discussed, the current EU’s anti-dumping rules against China already
exceed this purpose, which is to offset the injury and discourage increasing impacts of

dumped imports. In fact, imports from China, where anti-dumping measure have been
taken, have decreased rapidly. In the long term, this will have deleterious effects on the

economic development of the EU itself.

In addition, the anti-dumping measures imposed on Chinese exporters by the EU are
likely to stimulate trade retaliation actions by China in the future. China has developed its
own anti-dumping legislation since January 21, 1997, when the Chinese State
Commission for Economy and Trade announced it was setting up investigation
mechanisms to combat dumped and subsided imports into the People’s Republic of
China.>! On 25 March of the same year, China formally promulgated its legislation on
anti-dumping — the Regulation on Anti-Dumping and Countervailing Measures. The

current law was amended on 31 October 2001 3% Article 56 provides:

Where a country (region) discriminatorily imposes anti-dumping measures on the

exports from the People's Republic of China, China may, on the basis of the actual

b ﬂ I N ]

* Craig Pouncey, ‘The New Anti-Dumping Law of the People's Republic of China: the Dragon Bites
Back’ (1997) 3(4) Int. T.L.R, 143 at p 143.

32 Regulations of the People’s Republic of China on Anti-Dumping, adopted at the 46th Executive
Meeting of the State Council on 31 October 2001, promulgated by Decree No. 328 of the State
Council of the People's Republic of China on 26 November 2001, and effective as of 1 January 2002.

WTO Document Code: G/ADP/N/1/CHN/Z. <http://docsonline.wto.org/gen_search.asp> (1
December 2002).



situations, take corresponding measures against that country (region).

Therefore, we should have the worry that China may use 1ts anti-dumping legislation
against products imported from the EU to retaliate against the latter’s unjustified
measures suftered by Chinese exporters. China entered the WTO on 11 December 2001.
which will greatly strengthen its economic growth and increase its share of world trade. It
s estimated that China’s real imports from Western Europe will increase from 28,571
Million US Dollars in 1995 to 50,182 Million US Dollars in 2005,*? and it will become
the EU’s second largest economy and trading partner next to the US in twenty years,
rather than the 10" largest trading partner of today.* Therefore, if the EU does not adjust
those undue points in its current anti-dumping legislation against China and if its
anti-dumping measures are found to have been unduly imposed on Chinese exports,
China will have the capability to adopt similar actions to imports from Europe and
exclude the European exporters from the Chinese market. From this point of view, the

consequence of such retaliation measures towards the EU cannot be underestimated.

Furthermore, when we consider the consequences of the EU anti-dumping legislation and
practice against China, Chinese exporters are those who sutter the adverse ettects directly.
This constitutes the largest obstacle to the development ot EU-China trade relations. Here,
we should make one point clear: the development ot exports from China to the EU 1s not
only in the interest of China but also in the interest of the EU. The two sides are at
different levels of economic development: the EU needs a large amount of cheap and low
value-added products that can be well supplied by Chinese exporters, while China
imports expensive and high-technology products from the EU. This means that a

substantial part of Chinese products are not in direct competition with the products of EU

eyl -

e

33 D Bhattasali and M Kawai, ‘Implications of China’s Accession to the World Trade Organization’ at
p18.< http://www.worldbank.org.cn/English/content/wto-implicati0ns.pdf> (1 December 2002).

* yYukon Huang, ‘Realizing China’s Potential
<http://www.worldbank.org.cn/english/content/529z6146591 shtml> (1 December 2002).
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industry. Furthermore, Chinese products provide an economic advantage for the EU's
processing industry and European consumers. Based on this point, to develop a sound
trade relationship for closer cooperation between the EU and China is very important.
The negative policy of the EU that encourages anti-dumping actions against Chinese
products will definitely affect the interests of both sides and undermine their relations.
Particularly now that China has entered the World Trade Organization, its economic
reforms will be further deepened based on free market principles. So, if the EU does not

adjust its current policy, the ‘analogue country’ and ‘one country one duty’ approaches for

Chinese exporters will certainly stimulate greater controversies.>>

Il. The structure of the thesis

This thesis consists of seven chapters. It begins by explaining the development and key
concepts of the Agreement on the Implementation of Article VI of the GATT 1994
(Anti-Dumping Agreement), which provides a legal framework for the EU anti-dumping
legislation. Chapter two examines the main substantive and procedural rules of the EU’s
anti-dumping regulations applicable to China. The following chapter identifies the legal
problems and issues arising from the above legislation in practice. Together the first three
chapters constitute the theoretical and practical analysis of the EU anti-dumping
legislation towards China in this thesis. The following chapter elucidates China’s current
economic situation and prospects after more than twenty years’ reforms. It thus presents
the need for the EU to adopt an anti-dumping policy which corresponds to China’s
economic development. In order to suggest solutions to the problems and issues
identified in chapter three, chapter five makes a comparative study of other developed
countries’ anti-dumping legislation applicable to China. Due to China’s accession to the
WTO. new legal problems and disputes may arise with regard to the EU’s antrdumping

practice towards China. They are illustrated In chapter six. Finally, in chapter seven, the

35 China’s economic reforms and prospects are analyzed in chapter four.
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thesis concludes by proposing solutions to all the issues identified above for both EU and

China.

lll. Chapter outlines

Chapter one focuses on the analysis of the GATT anti-dumping legislation, which
provides the framework for EU’s anti-dumping law. The legislation in force includes
Article VI of the GATT and the WTO Anti-Dumping Agreement. This chapter analyzes
the nature, history, objectives and main provisions of these rules, especially those
regulating imports from state trading countries. It concludes by identifying two practical
problems arising from the legislation with regard to state trading countries. First, the rules
are too out of date to accommodate the current situation of transitional economies
properly. Second, they are too simple and vague to be applied by the WTO Members
fairly. They are also the key reasons behind the legal problems arising from the EU’s

current anti-dumping legislation towards China.

Chapter two elaborates the EU anti-dumping legislation. First, it examines the
evolution of the rules, especially those applicable to China. Second, it
introduces the objectives, key concepts and contents of the Regulations in

force. Finally, it gives a general analysis of the enforcement of the rules with
regard to China. Thus, this chapter provides a theoretical basis to further

discuss problems and issues arising from these rules in the next chapter.
Chapter three focuses on unreasonable factors in the current EU's

adopted by the European Commission,’® including: analogue country method.

conditional market economy treatment, one country one duty rule and

% The European Commission is the authority in EU’s anti-dumping investigations.

12



individual treatment. For each of them, the relevant rules in force, outcomes
of the enforcement and legal problems arising in practice will be analyzed

respectively. Therefore, this chapter constitutes a significant part of the thesis.

Chapter four examines China’s economic reform of foreign trade, enterprise, pricing and
financial systems and their development prospects after its accession to the WTO on 11
December 2001. Pre-reform conditions, progress made after the reform. relevant
legislation, and commitments made on China’s accession to the WTO are illustrated
respectively for the four areas. Of crucial importance in this chapter is the Report of the
Working Party on China’s accession to the WTO.”’ This report provides the analysis —
economic and legal — which corroborates the central argument of this thesis that the EU,
by failing to take into account the very real changes that have occurred in the Chinese

economy, 1s acting unreasonably 1n its application of its anti-dumping regime.

Chapter five examines alternative approaches to anti-dumping legislation applicable to
China. First of all, 1t introduces anti-dumping legislation of the U.S., Australia, New
Zealand and Japan briefly. It then enumerates the ditterent approaches adopted by these
countries to identify NMEs, calculate normal values of imports from these economies and
determine anti-dumping duties for dumped products. In particular, 1t makes a
comparative analysis of legislative amendments made by these countries due to China’s
economic reforms. Based on case studies, these approaches have turned out to be more
reasonable and fair than that of the EU in practice, because these countries have adjusted
their anti-dumping policy to the extent that can better accommodate the present economic
situation of China as a transitional economy. The comparative study made in this chapter

provides important references to proposals given to the EU in the conclusion of the thesis.

Chapter six explores new issues and disputes that may arise with regard to the EU’s

e

37 ‘Report of the Working Party on the Accession of China’, 1 October 2001, WTO Document Code:
WT/ACC/CHN/49. <http://docsonline.wto.org/gen_search.asp> (1 December 2002).
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anti-dumping practice after China’s accession to the WTO as a developing country. First,
It analyzes Article 15 of the GATT Anti-Dumping Agreement and its application in the
Indian Bed Linen case.>® This provision basically provides a developed country
Member’s obligation to actively consider the possibility of constructive remedies prior to
Imposition of an anti-dumping measure that would affect the essential interests of a
developing country. Second, it illustrates the special and differential treatment (SDT) tor
developing and least-developed country Members under the WTO dispute settlement
system. After that, it enumerates three types of foreseeable EU-China anti-dumping
disputes after China’s accession to the WTO. Finally, it indicates potential difficulties for
China to invoke the above-mentioned provisions to protect its trade interests against the
EU’s anti-dumping decisions. In this way, chapter six deepens the study of this thesis

from a prospective point of view.

Chapter seven provides the conclusion to this thesis. First, it summarizes the legal
problems and issues arising from the EU’s current anti-dumping legislation towards
China. Second, 1t emphasizes the urgency to find solutions to these problems. Third, it
examines their underlying reasons from the perspective of both the EU and China. Finally,
based on the study made in the previous chapters (i1.e. the theoretical and practical
analysis of the legislation, the illustration of China’s economic development, the
comparative study of alternative approaches of anti-dumping legislation towards China,
and the deduction of new issues and disputes that may arise with regard to the EU’s
anti-dumping practice due to China’s WTO membership), it attempts to propose

corresponding solutions to the problems and issues posed previously. Thus, this chapter

becomes the highlight of the thesis.

*8 ¢ European Communities — Anti-Dumping Duties on Imports of Cotton-Type Bed Linen from India’.
Report of the Panel. WTO Document Code: WT/DS141/R. Available from: Available by searching

through <http://docsonline.wto.org/gen_search.asp> (1 December 2002).
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IV. Some comments on methodology

A. Analysis methods

Five different types of research methods will be used to analyze issues in this thesis:

statistical, explanatory, descriptive, comparative and prescriptive analysis.

Statistical analysis is applied to identify legal problems and issues arising from the EU
anti-dumping legislation towards China. They can be shown clearly by examining the
statistics relating to EU-China trade of different years, such as the total anti-dumping

measures taken by the EU vis-a-vis those imposed on Chinese exports, overall imports of

the EU vis-a-vis those from China.

As to the explanatory analysis, 1t will be used to examine the nature of the EU’s
anti-dumping law against China. Those basic notions and fundamental questions will be

explained in this way. They include:
1. What are the major principles and basic purpose of this law?
2. When and how should it be applied?

3. What kinds of problems and difficulties arising when 1t 1s put into practice and why”

4. Why we need to consider those side effects?

5. How can we attempt to adjust the current measures to offset the unfavourable ettects?

The descriptive analysis is designed to examine some of the EU’s typical anti-dumping

cases against China, such as the Bicycles case n 1993, in which the EU refused to grant

I I Ae———r e ———

* Council Regulation (EEC) No 2474/93 ot 8 September 1993 imposing a definitive anti-dumping
duty on imports into the Community of bicycles originating in the People's Republic of China and

collecting definitively the provisional anti- dumping duty OJ 1993 L228/1.
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Individual treatment to Chinese producers/exporters, including joint-ventures with
foreign investment, even many Hong Kong companies. This case set out the principles
that were subsequently applied by the EU in dealing with Chinese exporters. Since that
case, a single anti-dumping duty was imposed in respect of all exporters in China and
applied to all Chinese products exported to the EU, regardless of the different dumping
margins established for each of the producers or exporters concerned. In this way, a
Chinese exporter who does not practice dumping is subject to an anti-dumping duty if
other Chinese exporters are dumping their products. Such a description of cases is
expected to support and to further understand the key ideas in this dissertation. Besides, |
will use this method to describe the favourable results of China’s economic reforms,

which include those on price, enterprise, financial and traditional foreign trade systems.

With regard to the comparative and prescriptive analysis methods, they will be used 1n
chapter five of this thesis. After examining and demonstrating the unreasonable factors in
the current EU’s anti-dumping measures against China, I will analyze the anti-dumping
policies of the U.S., Australia, New Zealand and Japan. These countries, whencompared
with the EU, are much more flexible and therefore justified in their practices, because
they are fully aware of the changes of China’s economic structure after reform and they
have made corresponding adjustments to their previous policies. This comparative
approach yields insights into the approach taken by the EU and provides valuable
pointers as to how the EU approach might be reformed. It is argued that the EU’s

anti-dumping practice should be consistent with the purpose of the anti-dumping

measures: to offset the injury and restore fair competition.

B. Sources of the database.

A< far as the database and references needed are concerned, they can be categorized into

six types: opinions and suggestions from relevant officials and scholars directly through

interviews. experience of positively involving EU’s anti-dumping proceedings towards
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NMEs by doing internship in relevant law firm, current legislation in force, typical cases

of recent years and literature review.

1. Interviews

The EU’s anti-dumping policy towards China is a very sensitive political issue to the
EU-China trade relationship, particularly because there has been no significant change
considering the implementation of the amended legislation, and the EU still treats China
as an NME 1n most of its anti-dumping proceedings. Therefore, there is little official
information relating to the disputes publicly available. For this reason, this thesis draws
upon the legal and economic expertise, information and opinions obtained in interviews
conducted with officials of the European Commission and the Ministry of Foreign Trade

and Economic Cooperation of the People's Republic ot China (MOFTEC).

The purpose of the interviews was to get opinions about the EU’s current antrdumping
practice towards China, including: Chinese official standpoint towards the EU practice,
real difficulties for Chinese exporters to get the conditional MET, the EU’s response and
arguments towards these issues, prospects of China’s economy and the development of 1ts

anti-dumping legislation, proposals for possible adjustments of the EU policy and

strategies suggested to Chinese exporters.

[nformation thus obtained has been incorporated into relevant sections of the thesis to
support my argument. In particular, original analysis was extended and new 1deas and
issues were brought out through interviews. For example, chapter SIX e€xamlnes new
issues with regard to the EU’s anti-dumping practice towards China after the latter’s
accession to the WTO. It also proposes necessary strategies for China and enumerates

potential difficulties that it may encounter at that time. All of these ideas generated from

terviews in Brussels with experienced anti-dumping lawyers. In addition, during

interviews. communication with professionals and experts offered me opportunities to
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test my argument in the thesis and the depth of my research. In this way, interviews

constitute a very important part of this study.

T'hese interviews were semi-structured and each lasted between 45 to 120 minutes. A list
of these interviews is provided in tables one and two below. In the course of some
meetings, certain officials provided insights relating to some of the key issues discussed
In this thesis. They also requested that on certain sensitive issues I did not attribute the

point they raised directly to them. Throughout this thesis, I have incorporated the analysis

where relevant without attributing the points raised to any particular individual.

2. Internship in law firm

Anti-dumping 1s a very complex and technical issue. In order to identify the unreasonable
factors of the EU’s current anti-dumping practice towards imports from China, and to
understand the real difficulties that Chinese exporters experience when th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>