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Abstract: 

This dissertation examines the symbiotic relationship between intellectual property (“IP”) law and 

cultural heritage law, with an emphasis on intangible cultural heritage (“ICH”). These two fields of law 

have historically operated in relative isolation from each other, but the overlap of subject matter and 

practical effect of implementation is evident; the actual creative and traditional practices by individuals 

and communities are the subject matter of both fields. The central thrust of the research is to locate the 

effects of these two legal fields and to inform policy, research, and legislation when this previously under-

considered effect and influence exists. This is accomplished through case studies of ICH and statutory 

intervention in three countries with diverse ICH: tartan in Scotland; cultural tourism and branding in 

Ireland, and the Welsh language and eisteddfodau in Wales. These countries were selected as they 1) are 

geographically proximate, 2) have shared cultural history, 3) are or were recently in a union legal 

structure with partially devolved governance powers, and 4) are ‘knowledge-based’ economies with 

strong IP laws. This selection facilitates the dissertation’s original contributions to research, which 

include highlighting the influence of ICH on IP law and how IP shapes ICH. This interaction challenges 

the domestic and international differential legal treatment between developed, Global North countries as 

IP- and knowledge-producing and developing and Global South countries as ICH- and culture-producing. 

Theoretical patterns emerged from the case studies: namely, first- and second-wave adoption, which is 

complementary to Hobsbawm and Ranger’s invented traditions; and ‘tangification’, which identifies the 

process through which ICH becomes IP in a modern legal framework and highlights the risks to ICH 

integrity as well as the over-extension of IP law. Each of these contributions support the assertion that 

properly managing risk to and safeguarding ICH, which provides social and economic benefits, can also 

help to ensure that IP law is functioning in a manner reflecting its jurisprudential underpinnings, 

facilitating longevity and enforceability of the law. 
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I. Dissertation Introduction  

Living, evolving heritage – such as rituals, traditions, and oral histories – is the lifeblood of culture. It is 

handed down over generations, whilst constantly regenerating through reflection of collective current 

practices and is known as intangible cultural heritage (“ICH”). ICH creates a common sense of identity 

and provides all the social, economic, and personal benefits that come along with strong community, 

belonging, and expressive culture. This nebulous essence is, however, particularly ill-suited to modern 

legal frameworks that can conflate the creative outputs that copyright is meant to protect with shared 

cultural practices.  Further, ICH can be ossified or reshaped by intellectual property (“IP”) law. In 

particular, this dissertation is primarily concerned with cultural expressions that are most likely to 

intermingle with copyright law but also examines the spill over into trade mark and IP-adjacent 

regulations.  

 

Cultural heritage provides a unique identity with myriad enriching benefits for regions and peoples. In the 

face of increased cultural homogenisation in part due to globalisation, which is accelerated through 

technological development, cultural heritage preservation is an international and domestic concern. 

Cultural heritage is frequently divided into two categories: tangible and intangible. Tangible cultural 

heritage,1 such as art and landmarks, is easier to define and thus easier to categorize and protect under 

existing legal systems or agencies. Whilst cultural and legal academic literature has recently begun to 

explore concepts and impacts of ICH,2 a brief mention is often the extent of ICH coverage, which may be 

partially due to definitional vagaries as well as a great diversity in regional ICH.3 According to the 2003 

                                                   
1 Tangible cultural heritage is further divided into movable and immovable cultural heritage. UNESCO Database of 
National Cultural Heritage Laws, UNESCO, http://www.unesco.org/culture/natlaws/, last visited 27 Nov. 2017. 
2 “Preoccupation with culture (in its high, mass, popular or anthropological meanings) across a range of disciplines 
is not at all new but a recognition of the ways in which culture is reified, asserted, claimed, defended, managed or 
preserved in and through legal institutions is both relatively novel and rather overdue.” Coombe, R., Legal Claims to 
Culture in and Against the Market, 1 L., CULT. & THE HUMANITIES 35, 37 (2005). 
3 The use of “heritage” rather than “property” is an intentional decision within the field. Even though IP and cultural 
heritage can overlap, a number of distinctions call for separate terminology. For instance, IP (or in this case, cultural 
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Convention for the Safeguarding of the Intangible Cultural Heritage (“the 2003 Convention”), ICH can 

consist of traditional knowledge, songs, craftsmanship, dance, and other practices, as well as the 

associated cultural artefacts and spaces.4 These are simply illustrative of the concept; widely varying 

global living heritage, transmitted generationally, must be allowed to organically evolve, often defying 

the process of identification so desirable in the realm of legal protections.  

 

When seeking protection under existing legal regimes, the nature of ICH may initially lend itself well to 

IP protection – especially copyright. Copyright is regulated both internationally and domestically through 

a combination of legal instruments. Internationally, the Berne Convention for the Protection of Artistic 

and Literary Works (“the Berne Convention”)5 and the Agreement on Trade-Related Aspects of IP Rights 

(“TRIPs”) are two of the primary treaties that govern global IP.6  At the European Union level, Directive 

2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of 

certain aspects of copyright and related rights in the information society (known as the ‘Copyright 

Directive’, ‘the Information Society Directive’, and colloquially as the ‘InfoSoc Directive’) govern both 

the United Kingdom and Ireland.7 The InfoSoc Directive is broadly constructed to harmonise the EU 

internal market and to provide a high level of protection for IP.8 As of November 2017, the United 

                                                   
property) indicates monopolistic exclusionary rights which may be commercially exploited by a rights holder or be 
parsed into rights that may be lost through legal mechanisms. Particularly for cultural property, the state maintained 
the property for its own economic benefit. Cultural heritage is more representative of the concept of preserving and 
protecting expressions and traditions passed through generations, as well as ensuring potential public access. See 
Prott, L. and O’Keefe, P., ‘Cultural Heritage’ or’ Cultural Property’?, 1 INT’L J. OF CULT. PROP. 307-320 (1992). 
4 The Convention for the Safeguarding of Intangible Cultural Heritage, UNESCO (2003) (“the 2003 Convention”); 
during negotiations for and since the Convention’s adoption, scholars expressed concern that defining ICH in 
codified documents could further perpetuate existing cultural divisions. “The use of the terms ‘indigenous’ and 
‘traditional’ help to perpetuate a historical distinction between (tangible) Western and (intangible) non-Western 
cultural heritage. We therefore support a definition of intangible heritage that does not limit instances to the 
‘traditional’ or ‘indigenous’, or even to cultural forms that have already been passed on from ‘generation to 
generation’.” Deacon, H. et. al., The Subtle Power of Intangible Cultural Heritage 33, HUMAN SCIENCES RESEARCH 
COUNCIL (2003). 
5 The Berne Convention for the Protection of Artistic and Literary Works (1896, as amended Paris 1971) (“the 
Berne Convention”). 
6 The Agreement on Trade-Related Aspects of Intellectual Property Rights (1995) (“TRIPs). 
7 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of 
certain aspects of copyright and related rights in the information society (2001) (“InfoSoc Directive”). 
8 Id.at s. (1) and (4). 
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Kingdom is also governed under the InfoSoc Directive; however, with an impending Brexit, its legal 

weight in the United Kingdom is uncertain.  

 

Given the real and perceived benefits of copyright protection in knowledge-based economies, legal 

representatives, professional associations, and governmental organisations may recommend that copyright 

or other IP be used as a means of protecting and enforcing exclusive use or exploitation rights for ICH.9 

Gaining this protection will often require alterations to the form to the ICH, either for economic or 

exclusionary rights, by fixing it in a tangible form. Once in fixed form, it is then suitable for use in trade 

as a commodity, whether or not trade or sale is planned or desired. In this context, “commodification can 

be defined as the conversion of intangible cultural property into items of economic worth that can be 

traded for commercial gain by such means as license, rental, or sale.”10 The mere process of alteration due 

to outside economic factors raises concerns about the effect on the practicing community: “the process of 

transmogrifying songs and legends, chants and rituals, and collective heritage into products of trade has 

been seen by some as diminishing the inherent spirituality or dignity of native heritage.”11 Some ICH will 

naturally result in a tangible, tradeable product as a part of the practice; the tangible form is not always 

the result of an external intervention. This fixation may also be made for entirely non-commercial 

reasons, such as safeguarding documentation or legal compliance, but copyright protection will still 

automatically attach in the event of statutory compliance, in accordance with the Berne Convention and 

the prohibition of formalities.12 The creator of that specific complying work will be considered the legal 

author with the power to exclude others and exploit the work, even if there are elements and derivatives 

which might include community ICH. This scenario is problematic for the continued intergenerational 

                                                   
9 See, e.g., Intellectual Property: Overview, UK Intellectual Property Office, 
https://www.gov.uk/government/organisations/intellectual-property-office, last visited 21 Nov. 2017. 
10 Paterson, R. and Karjala, D., Looking Beyond IP in Resolving Protection of the Intangible Cultural Heritage of 
Indigenous Peoples, 11 CARDOZO J. OF INT’L & COMP. L. 633, 634 (2003). 
11 Id. 
12 The enjoyment and exercise of these rights shall not be subject to any formality…” The Berne Convention, supra 
note 5, at Art. 5(2). 
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transmission of the ICH, for the practicing communities’ access and identity, and for general societal 

enrichment. Reducing these expressions to a fixed form presents dangers of ossification and loss of 

meaning as a living practice for the relevant communities, leaving a historical piece of recorded data 

without the contemporaneous cultural meaning. Even well-meaning documentation has the potential to 

counteract the purpose of safeguarding efforts entirely.  

 

A notable legal challenge is precisely defining ‘ICH’, due to its constantly evolving and subjective nature. 

This is compounded by the issue of measuring the value of ICH. Demonstrating value is crucial for 

legislative bodies or non-governmental organisations, for example, seeking new funding, allocating 

resources, or attempting to design effective ICH protection programmes, where quantifiable returns are 

persuasive, particularly when intersecting with the realm of IP protections. 13 More complex hurdles 

abound, ranging from obtaining free, prior, and informed consent to agreeing upon definitions of proper 

community representation.14  

 

The central research question driving this dissertation asks: what is the interplay between IP laws and 

Celtic-derived ICH in economically developed countries with close geographic and sovereign ties, 

focussing on propertisation and commercialisation? In order to address this research question, the 

dissertation first provides a historical background of the expansion of global IP regimes and the various 

international heritage protection instruments. Second, three case studies of ICH and IP in Scotland, 

Ireland, and Wales demonstrate common themes in legal and community regulation. Specifically, the 

comparison explores: 1) how ICH can become propertised via exclusionary monopolies through 

automatic legal mechanisms of international and domestic IP law; and 2) whether this resulting effect is 

intended by IP law and other legal regulation. This dissertation focusses on the United Kingdom and 

Ireland as these countries demonstrate the compelling, symbiotic dynamics of ICH and IP, in addition to 

                                                   
13 Lixinski, L., INTANGIBLE CULTURAL HERITAGE IN INTERNATIONAL LAW 210-28 (Oxford 2013). 
14 Id. 
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the challenges facing ICH in developed countries. Although under studied, these ICH challenges in 

developed countries have more common with parallel developing countries’ issues than may appear 

initially.  

 

There are important dynamics presented by the countries examined. The first is a present or recent 

limitation on sovereign autonomy via a union structure. Legal power over IP law is held at Westminster in 

England and not devolved to the other countries (Scotland, Wales, and Northern Ireland) in the United 

Kingdom. However, some rights over governing culture are devolved to the individual countries, which 

provides an opportunity for resourceful law-making or initiatives around ICH protection. For instance, 

Scotland possesses certain devolved right to govern culture, but not IP.15 Therefore, innovative statutory 

interventions in cultural practice must serve as ‘pseudo-IP’ rights; some of these placeholder statutes, 

such as the Scottish Register of Tartans Act (“the Tartans Act”), are further explored infra, in Chapter 

IV.16 Ireland gained its independence, and thus gained full legislative powers, nearly 100 years ago; 

therefore, the legacy of UK law is still influential. Thus, the shared cultural and legal history provide the 

opportunity to gain insight into a legislative path taken without reserved powers. 

 

Second, the focus countries in this dissertation are economically developed in addition to having limited 

(or relatively recently unlimited, in the case of Ireland) sovereignty. The United Kingdom is not signed on 

to the 2003 Convention; however, several constituent countries, to varying degrees, have expressed 

intentions to join the 2003 Convention. Scotland has been the most proactive about urging the United 

Kingdom to join and has already produced its own ICH inventory in compliance with the requirements of 

the 2003 Convention.17 Leading creative and political entities within Scotland have expressed the specific 

                                                   
15 Reserved Matters, C4, Part 1, Schedule 5, The Scotland Act (1998) (c. 46); see, for instance, Part V, s. 111, 
“Regulation of Tweed and Esk Fisheries”. 
16 The Scottish Register of Tartans Act (2008) (“the Tartans Act”).  
17 McCleery, A., et al., Scoping and Mapping Intangible Cultural Heritage in Scotland, UNESCO/Museum 
Galleries Scotland (2008), available at http://www.unesco.org.uk/uploads/ICHinScotlandFullReport-July08.pdf.  
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desire to sign onto the 2003 Convention and have taken steps to align ICH practices with the international 

guidance. The galleries, libraries, archives, and museums sector (“the GLAM sector”) have been active in 

advocating for safeguarding ICH; Joanne Orr, CEO of Museums Galleries Scotland, appears on the 

UNESCO ICH website discussing the importance of ICH in the United Kingdom.18 

 

Whilst developed countries in the Global North are traditionally seen as ‘knowledge-producing’, as 

opposed to the ‘culture-producing’ countries generally in the Global South, the United Kingdom is 

comprised of four countries with unique ICH.19 Only Westminster in England, however, has the power to 

enter into international treaties for the United Kingdom, leaving the possibility of underrepresentation in 

the face of diverging cultural and creative interests of constituent countries. Under the current 

governmental structure, even if three constituent countries voted to join an international treaty like the 

2003 Convention, without the England vote, no measure would be approved as joining international 

agreements is a reserved power.20 Thus the union arrangement, as it stands, presents a danger for ICH in 

each country, as one state vote has ultimate power over the types of legal instruments that operate in all of 

the United Kingdom related to IP and international treaties.21 

 

The dissertation draws from similarities in the diverse country-based ICH examples to further explore the 

particulars of the process by which ICH becomes sufficiently tangible to garner IP protection and will 

continue with how this change in form is both actively encouraged through financial reward and passively 

through automatic legal processes. The dissertation uses the term ‘tangification’ to describe this change in 

a form that allows ICH to fall under the scope of copyright law. This process begins with any type of ICH 

and occurs in four steps: 1) tangification, where the ICH takes on a corporeal form; 2) propertisation, 

                                                   
18 United Kingdom of Great Britain and Northern Ireland and the 2003 Convention, UNESCO, 
https://ich.unesco.org/en/state/united-kingdom-of-great-britain-and-northern-ireland-GB, last visited 20 Nov. 2017. 
19 See Chapter IV, infra. 
20 The Scotland Act, supra note 15, at Part 1, para. 7. 
21 Id. 
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where ICH is owned as IP; 3) commodification, the transfer of the ICH-cum-IP into a saleable form; and 

4) commoditisation, where the item becomes a generic good for sale.22 Tangification can be intrinsic to 

the ICH if the practice entails creating a tangible good or is associated with immovable heritage, or it can 

also develop naturally as a part of the evolution of community practice. However, some ICH tangification 

is made with the specific goal of gaining IP protection.  Copyright law provides exclusive ownership 

monopolies over original literary and artistic works for limited periods of time, and although the exact 

criteria varies by jurisdiction, many require that the work be in a visible, stable form, known as fixation. 23 

Once a work is fixed, the author (usually singular) gains all the protections of copyright with no 

additional action or registration requirements.24 As the subject matter of ICH and IP overlap substantially, 

ICH can be encompassed by copyright law upon innate fixation or the form of expression can be 

incentivised towards a fixed form for the author to gain IP protection.  

 

An inherent tension exists in IP-focussed economies and ICH safeguarding. From an IP law perspective, a 

work must be clearly defined – and ideally fixed – to provide protection, and the removal of registration 

requirements was meant to protect authors and artists. From an ICH perspective, this static ossification 

can prevent the natural evolution of a living practice and requires that an individual or singular entity 

create a singular description of something that is characteristically diverse.  

 

This heighted ‘tangification’, fuelled by copyright incentivisation and automatic statutory attachment, can 

result in the practicing communities’ disenfranchisement from commercialised versions of ICH, 

homogenisation through globalisation, and stagnation through legal fixation. This is especially worthy of 

note as the process manifests as a subtler erosion of ICH in developed countries as opposed to the more 

urgent and obvious safeguarding issues in some developing countries. Identifying this phenomenon as 

                                                   
22 See Chap. V(c). 
23 CDPA, supra note Error! Bookmark not defined., at Ch. 1(4).  
24 The Berne Convention, supra note 5, at Art. 5(2). 
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tangification is important to normalise the language in law and culture, which facilitates communication 

across disciplines and communities. Normalised language will enable dialogue and reduce ‘othering’, 

which negatively impacts both domestic and international efforts; therefore, it will best safeguard global 

ICH as well as strengthen IP laws by reinforcing the legislative intent. 

 

Lastly, the dissertation recommends an evidence-based approach to determining whether IP law is not 

only suitably creating incentives through exclusive monopolies but also whether these enclosures are 

proper and beneficial to ICH. Moreover, ubiquitous global ICH recognition and safeguarding, rather than 

geopolitically divided foci – namely, disproportionate legal emphasis on culture or knowledge based on 

location and economic status – would benefit creative industries, intellectual production, and cultural 

practice. 

 

This dissertation’s original contributions to research include highlighting the influence of ICH on IP law 

and how IP shapes ICH. This interaction challenges the domestic and international differential legal 

treatment between developed, Global North countries as IP- and knowledge-producing and developing, 

Global South countries as ICH- and culture-producing. Theoretical patterns emerged from the case 

studies: namely, first- and second-wave adoption, which is complementary to Hobsbawm and Ranger’s 

invented traditions; and ‘tangification’, which identifies the process through which ICH becomes IP in a 

modern legal framework and highlights the risks to ICH integrity as well as the over-extension of IP law. 

Each of these contributions support the assertion that properly managing risk to and safeguarding of ICH, 

which provides social and economic benefits, can also help to ensure that IP law is functioning in a 

manner reflecting its jurisprudential underpinnings, facilitating longevity and enforceability of the law. 

 

 

 

 



Page 17 of 242 
  

 

 

 

 

 

 

  



Page 18 of 242 
  

II. Methodology and Limitations 

a. Methodology 

The primary approach taken in this dissertation is comparative socio-legal analysis, accompanied by 

multiple case studies and participant observation. A review of the impact of existing legal instruments, 

domestic and international, related to copyright and ICH is followed by the case studies, organised in a 

descriptive framework.25 Each case study is prefaced with a chart that identifies the ICH subject to 

examination in the chapter, identifying the tangible, fixed elements and the intangible, unfixed elements 

addressed therein. Elements that cannot be concisely separated into tangible and intangible elements for 

purposes of the chart may appear in both columns, with the nuances explored more fully within the 

chapter. These case studies are key subjects of ‘inherent interest’ to the analysis26 and are based on three 

Celtic-derived countries in, or recently in, a union-structured legal system: Wales, Ireland, and Scotland.27 

The object, or analytical frame is exploratory and theory-building, through the process of multiple, 

parallel case studies.28 The multiple case studies set the structural framework for a closer examination of 

how the law shapes intangible cultural outputs. Utilising explanation building in multiple case studies, 

theoretical structures emerged based on case law, statutory regulation, legislative history, scholarly 

articles, and media outputs as representative sources.29 Drawing from diverse ICH, each case study 

demonstrated a second wave of cultural adoption, following a legal intervention that sought to control or 

limit its practice.  

 

For one case study, tartan in Scotland, a participant observation method was employed by designing and 

registering a tartan, followed by a mill visit. Next, tangification to varying degrees emerged from tracing 

                                                   
25 Yin, R., CASE STUDY RESEARCH: DESIGN AND METHODS 139-40 (Sage 2014). 
26 A case study will include two elements: “1. A ‘practical, historical unity,’ [subject]…and 2. An analytical or 
theoretical frame [object]”. Thomas, G., A Typology for the Case study in Social Science following a Review of 
Definition, Discourse, and Structure, 17(6) QUALITATIVE INQUIRY 511, 513 (2011). 
27 Northern Ireland and England are notable ICH players in the UK as well but will not be specifically examined in 
this work due to space constraints. Expanding the analysis to these countries is in the purview of future research. 
28 Thomas, supra note 26, at 514-15, 518. 
29 Yin, supra note 25, at 148-50; infra Chapter V. 
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the development and second-wave adoption of ICH. Some of the ICH was recorded in fixed form with 

little commercial activity whilst some ICH was openly leveraged for commercial gain, leading to 

increased homogenisation and separation from the original practice as community-identity centred. 

 

The terminology related to copyright and ICH in this dissertation is drawn from linguistic conventions in 

the respective fields for purposes of identification.  These conventions often imply dichotomies that are, 

upon investigation, false. A major underpinning of this dissertation is that these designations harm 

communities and creative production, especially in terms of ICH protections. ICH, as an embodiment of 

living communities, is particularly vulnerable to reflecting institutional reinforcement – financial, 

organisational, and otherwise. However, for purposes of clarity and consistency with international 

organisations’ criteria and historical structures, the following designations will be used with necessary, 

frequent caveats.  

 

This dissertation will use the terminology ‘developing’ and ‘developed’, based on World Trade 

Organization (“WTO”) economic designations. 30 This has no relation to the subjective value or amount of 

perceptible ICH within that state. Under historical and existing conventions, developing countries will 

have more identifiable ICH and developed countries, more built heritage. However, this is partly due to 

infrastructure challenges and ongoing civil unrest in some developing countries, which can pose an 

immediate threat to the physical integrity of heritage sites and to the resources necessary for thriving IP 

industries. 

 

One of the primary contemporary international heritage instruments, the 1972 Convention Concerning the 

Protection of the World Cultural and Natural Heritage (“the World Heritage Convention”), was aimed at 

                                                   
30 When used without the separate designation of ‘least developed,’ the ‘developing’ category will incorporate the 
‘least developed’ category.  
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only protecting tangible, built heritage.31 An oft unacknowledged pitfall of this system is that this does not 

necessarily reflect the amount of ICH in developing countries due to this very emphasis, which can result 

in categorical self-reinforcement.32 Similarly, the designations of the Global North and Global South from 

the culture sector, which refer to socio-political and economic divisions, are also problematic. 33 The 

designations do not indicate geographic location, necessarily. As a country becomes ‘developed’, it then 

becomes a part of the Global North. This terminology is problematic due to the inadequacy of a two-

category system for the entire global population and the highly politicised history of these designations, 

even within international IP and trade agreement negotiations.34 Additionally, labelling countries can be 

self-fulling and obstructionist for developing nations attempting to transition into full participation in a 

truly global economy, either explicitly or implicitly due to the Global South classification. This linguistic 

divide is reflected also in laws, policies, and participation in cultural practices.  

 

ICH offers many social and economic benefits to the originating culture as well as diverse cultures 

globally; ICH will integrate into and influence existing practices or inform new, evolved ICH.35 However, 

domestic governments as well as international preservation organisations which assess economically 

developed countries designate ICH as lower priority for cultural heritage safeguarding on an international 

level if the domestic economy of a country is strong.36 Thriving economic status seems to translate, 

legally, into an environment where it is less dangerous to brand and market cultural heritage; however, 

less international participation in ICH safeguarding and a highly commercialised market can put equally 

                                                   
31 Arts. 1-3, Convention Concerning the Protection of the World Cultural and Natural Heritage, 1037 UNTS 151, 
(1972) (“the World Heritage Convention”). 
32 See generally Schmitt, T., The UNESCO Concept of Safeguarding Intangible Cultural Heritage: Its Background 
and Marrakechi Roots, 14 Int’l J. of Heritage Studies 95 (2008).  
33 The Global North commonly refers to Western, industrialised nations; the Global South includes less developed 
and former Communist bloc countries. Whilst using this terminology creates the risk of perpetuating these 
conditions in a self-reinforcing manner, these statuses are important when considering how the divisions influence 
adoption of international and domestic instruments that more heavily benefit countries in the Global North which 
already have established economies and infrastructure. 
34 Arewa, O., TRIPs and Traditional Knowledge: Local Communities, Local Knowledge, and Global Intellectual 
Property Frameworks (TRIPs Symposium) 10 MARQUETTE INTELL. PROP. L. REV. 156, 159-66 (2006). 
35 Comaroff, J. and Comaroff, J., ETHNICITY INC. (Chicago 2009). 
36 See, e.g., the 2003 Convention, supra note 4, at Art. 17. 
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valuable ICH at high risk. Whilst the risk may appear more pressing in developing countries where scarce 

resources are or should be prioritised for infrastructure and other foundational progress, developed 

countries are becoming increasingly homogenously Westernized. Further, these countries are devoting 

proportionately fewer resources to protecting ICH or are utilizing those resources to commodify ICH. 

 

There is a heavy emphasis in academia and international protections on indigenous peoples as primary 

creators of ICH, and thus greater emphasis on safeguarding those populations’ ICH. Yet ICH is a central 

feature of all cultures regardless of economic development or indigenous minority designation. 

Consequentially, many of the dangers of globalisation and cultural homogenisation related to ICH in 

developed countries have gone unnoticed or underestimated. The ICH erosion is far subtler still calls for 

international protection and recognition. Additionally, by following historical patterns of Western 

imperialist legal expansion,37 this dissertation suggests that recognising domestic ICH is likely to be the 

most effective strategy to protect global ICH, rather than solely ‘putting out fires’ with urgent 

safeguarding measures. ICH practices do not exist as a dichotomy, contingent upon economic 

development of a state, and the prevalence does not negate or necessitate the existence of the other; i.e., 

the developed country as knowledge-producing and the developing country as culture-producing is a false 

dichotomy, interspersed throughout legal and academic narratives. 

 

Defining ICH can be equally challenging.38 UNESCO provides a foundational definition of culture for the 

international stage: 

Culture is (a) “the set of distinctive spiritual, material, intellectual and emotional features of a society or a 
social group, [which] encompasses, in addition to art and literature, lifestyles, ways of living together, 
value systems, traditions and beliefs” (UNESCO Universal Declaration on Cultural Diversity, fifth 
preambular paragraph); (b) “in its very essence, a social phenomenon resulting from individuals joining and 
cooperating in creative activities [and] is not limited to access to works of art and the human rights, but is at 
one and the same time the acquisition of knowledge, the demand for a way of life and need to 
communicate” (UNESCO recommendation on participation by the people at large in cultural life and their 
contribution to it, 1976, the Nairobi recommendation, fifth preambular paragraph (a) and (c)); (c) “covers 
those values, beliefs, convictions, languages, knowledge and the arts, traditions, institutions and ways of 

                                                   
37 Waterton, E., POLITICS, POLICY, AND DISCOURSES OF HERITAGE IN BRITAIN (Palgrave 2010), 70-74. 
38 See Blake, J., On Defining the Cultural Heritage, 49(1) INT’L & COMP. L. QUARTERLY 61 (2000). 
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life through which a person or a group expresses their humanity and meanings that they give to their 
existence and to their development” (Fribourg Declaration on Cultural Rights, art. 2 (a) (definitions); (d) 
“the sum total of the material and spiritual activities and products of a given social group which 
distinguishes it from other similar groups [and] a system of values and symbols as well as a set of practices 
that a specific cultural group reproduces over time and which provides individuals with the required 
signposts and meanings for behaviour and social relationships in everyday life”. (Rodolfo Stavenhagen, 
“Cultural Rights: A social science perspective”, in H. Niec (ed.), Cultural Rights and Wrongs: A collection 
of essays in commemoration of the 50th anniversary of the Universal Declaration of Human Rights, Paris 
and Leicester, UNESCO Publishing and Institute of Art and Law). 39  
 

Without using the particular, more modern terminology of ‘ICH’, these definitions represent much of the 

historical evolution of the attempts to encompass ICH in international legal documents. The concept of a 

living culture that cannot or should not be reduced to static tangible form has existed in cultural dialogue 

for some time, but international legal systems did not incorporate the concept adequately by adopting ICH 

as an accepted term for the intangible, dynamic aspects of culture that reflect the identity of a constantly 

evolving community until more recently.40 This nomenclature was enshrined in the 2003 Convention 

through UNESCO negotiations.41 The 2003 Convention is addressed in more depth infra throughout, but 

it is important to emphasise that there are public good challenges and difficulties in defining ICH in legal 

and cultural contexts, which do not always neatly align. 

 

Under the 2003 Convention, ICH is defined as: 

The ‘intangible cultural heritage’ means the practices, representations, expressions, knowledge, skills –as 
well as the instruments, objects, artefacts and cultural spaces associated therewith – that communities, 
groups and, in some cases, individuals recognize as part of their cultural heritage. This intangible cultural 
heritage, transmitted from generation to generation, is constantly recreated by communities and groups in 
response to their environment, their interaction with nature and their history, and provides them with a 
sense of identity and continuity, thus promoting respect for cultural diversity and human creativity. For the 
purposes of this Convention, consideration will be given solely to such intangible cultural heritage as is 
compatible with existing international human rights instruments, and complies with the requirements of 
mutual respect among communities, groups and individuals, and of sustainable development.42  
 

Article 2.2 of the 2003 Convention also lays out a non-exhaustive list of examples of how ICH might 

manifest: “oral traditions and expressions, including language as a vehicle of the intangible cultural 

                                                   
39 General Comment 21, Right of everyone to take part in cultural life (art. 15, para. 1 (a), of the International 
Covenant on Economic, Social and Cultural Rights), Committee on Economic, Social and Cultural Rights, 43rd 
Session, 2-20, Nov. 2009. E/C.12/GC/21 P. 3. 
40 Lenzerini, F., Intangible Cultural Heritage: The Living Culture of Peoples, 22(1) EJIL 101-120, 102(2011). 
41 The 2003 Convention, supra note 4, Part III. 
42 Id, at Art. 2. 
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heritage, performing arts, social practices, rituals and festive events, knowledge and practices concerning 

nature and the universe, traditional craftsmanship.”  

 

Whilst this definition is accepted in the field, not all parties to the 2003 Convention find the definition 

adequate or appropriate. During discussions at the Quebec City, Canada conference Intangible Cultural 

Heritage: 10 Years in Force, delegates relayed concerns about the exclusivity, and equally, the inclusivity 

of the definition of ICH and how defining affects the adequacy of ICH safeguarding on an international 

stage.43 Canada is not a party to the 2003 Convention, but delegates prepared a draft proposal during the 

conference. The general consensus was that, even though defining ICH for legal purposes can be 

problematic, it is beneficial for a country and its ICH to have a ‘seat at the table’ at an international level 

for negotiations and decisions about international instruments for safeguarding ICH. The conference 

culminated in the Canadian Declaration for the Safeguarding of Intangible Cultural Heritage, outlining 

the resolutions and recommending joining the 2003 Convention.44  

 

This dissertation will focus on ICH in developed countries – particularly developed countries in a union 

system – as it is largely an unexplored research space.45 The majority of existing literature on ICH and the 

interaction with IP laws has focused on developing countries or minority (often indigenous) populations 

in developed countries. This discrepancy is not without reason. Many indigenous minority groups have 

endured continual strife and persecution at the hands of majority groups, and their culture and community 

identity has been put into grave danger. The accompanying possibility of cultural homogeneity, without 

                                                   
43 Canadian Declaration for the Safeguarding of Intangible Cultural Heritage, Adopted in Quebec City, Canada, 
International Conference on Intangible Cultural Heritage: 10 Years After the Entry into Force of the UNESCO 
Convention (20 May 2016), available at https://heritagesask.ca/pub/documents/living-
heritage/Heritage%20Sask%20CEO/Canadian%20Declaration.pdf. 
44 Id. 
45 With notable exceptions, many of whom are cited in this dissertation; the intersection of IP and ICH is a growing 
body of literature. 
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or without historical forcible colonisation, is an ever present influence that also presents an acute threat to 

ICH to minority cultures.  

 

In developing countries, limited resources must be allocated to infrastructure and other fundamental 

frameworks before cultural protections or investment into IP protection and production, so the 

international interest and assistance is necessary. However, legal and cultural imperialism imposes 

majority domestic law, and accompanying international regulations, so it would follow that the most 

efficient and effective way to safeguard minority or developing country with weaker international 

bargaining power would be to treat domestic ICH in countries with stronger bargaining power equally.  

 

Further, existing criteria for identifying at risk populations as indigenous populations may not be the best 

criteria for identifying at risk heritage although it is often used as a proxy identifier. Whilst these criteria 

may apply to indigenous populations, isolating, rather than including, indigenous populations for cultural 

acknowledgement and safeguarding as a primary criterion is inadequate and furthers the theoretical and 

concrete divide between indigenous and non-indigenous populations. There are unrecognized aspects of 

minority cultures in developed countries, at risk of imposed homogeneity. This same homogeneity 

impacts majority culture as well, and greater international recognition of cultural practices would attract 

higher acclaim and funding for majority population ICH, rather than streamlined popular culture. 

  

This risk from cultural homogeneity and imperfect sovereignty is present in the countries that are the 

subject of this dissertation as they are geographically, historically, and politically linked developed 

countries with unique heritage issues and special devolved or recently fully sovereign legal conditions. 

Devolution has been implemented to varying degrees among these countries. Scotland holds more 

devolved legal powers than Wales, whereas Ireland is now a fully independent country, outside of the 
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United Kingdom. 46 The division of power within the United Kingdom has led to diverse legal 

mechanisms that must function within the scope of devolved rights. For instance, Scotland holds powers 

to legislate around culture, but not IP; any IP legislation must be made at Westminster.47 Despite 

devolution, the constituent parties may not enter into international agreements individually, such as the 

2003 Convention.48 Further, constituent countries will never be able to outvote an opposed England; i.e., 

Northern Ireland, Scotland and Wales could vote to enter an international treaty, and, if there is no 

majority support in England, then the measure will never pass as these rights are not devolved.49 As 

individual countries with diverse interests – and in relation to this research, diverse ICH – the inability to 

participate on an international scale hampers ICH safeguarding efforts and is threatened by the lack of 

legislative power of IP. These legal tools impact ICH through forms such as trade mark-enforcing 

legislation, registries, and cultural branding. All cultures have valuable ICH that may be endangered by 

the spread of copyright maximisation and overvaluation of the tangible.  

 

b. Limitations 

Whilst this dissertation aims to comprehensively analyse the symbiotic relationship of IP and ICH 

through examples in Ireland, Wales, and Scotland, it is limited by the use of primarily written sources and 

limited participant observation. Socio-legal empirical work in this area could build into the richness of the 

scholarship in the future. Anthropological or quantitative and qualitative analysis of semi-structured 

interview formats with practicing communities, policy makers, and other stakeholders would strengthen 

the argument and add desirable perspectives from outside the literature. Due to time, space, and resource 

restraints, these additional aspects are not included, but the dissertation points to opportunities for future 

research in the aforementioned complementary approaches. 

                                                   
46 See generally the Scotland Act, supra note 15; Articles of Agreement for a Treaty Between Great Britain and 
Ireland (1921); and the Government of Wales Act (2006). 
47 The Scotland Act, supra note 15. 
48 Id. 
49 Id. 
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Another prominent challenge for all research in the area of ICH and IP is measurement and inherent 

barriers to quantitative research. Increasingly, policy makers will look to numerical or economic evidence 

to support law-making and funding. Whilst this evidence might make for compelling policy arguments, 

reducing ICH and community participation to politically or legally influential numbers is unrepresentative 

of the true impact or scope of ICH practice and is exceedingly difficult to accurately quantify.50  

 

‘High art’ and immovable, tangible cultural heritage is more suited to measurement. Visitor numbers to 

historic sites, willingness to pay for tickets, and individual and corporate financial sponsors are examples 

of tangible ways that are more amenable to numerical calculation and translate smoothly into data and 

measurement. Certain types of cultural economic analysis, such as welfare economics and contingent 

valuation, cater more appropriately to evaluating intangible cultural practices but still cannot properly 

numerically represent the scope and value of an evolving, nebulous intangible practice that is nonetheless 

central to the identity of communities.51 Deriving countable value from evolving community practices, 

such as oral histories, is problematic for any comparative empirical framework.  

 

To further complicate the issue, in the past ICH was considered to be irrelevant for the United Kingdom 

as indicated in interviews with culture and heritage professionals.52 This misconception even amongst 

cultural heritage practitioners, may be due to the traditional focus on tangible heritage, the concept of a 

dichotomy between Western and non-Western cultures, the fairly nebulous definition of ICH, and the 

impact of IP law on cultural production (both direct and indirect). However, ICH is also gaining more 

                                                   
50 Schifferes, J., Heritage, Place, and Identity: Seven Themes from the Heritage Index, Royal Society for the 
Encouragement of the Arts, Manufactures and Commerce (Sep. 2015), available at 
https://www.thersa.org/discover/publications-and-articles/reports/seven-themes-from-the-heritage-index (“the RSA 
Report”) 22-23. 
51 Discussed at greater length infra, Chapter 3, sections (e) and (f). 
52 Smith, L. and Waterton, E., The Envy of the World?, in Smith, L. and Akagawa, N. (eds), INTANGIBLE HERITAGE 
(KEY ISSUES IN INTANGIBLE HERITAGE) 297 (Routledge 2008).  For a more detailed treatment of this subject and 
interview content, see Chapter IV. 
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recognition as understanding of the definition and value of ICH advances. The Royal Society for the 

Encouragement of Arts, Manufactures and Commerce (“the RSA”) dedicated a section of their annual 

report in 2015 to ICH and attempted to include ICH in their Heritage Index by adding ‘Culture and 

Memories’ as one of the seven factors alongside more traditional categories, such as ‘Landmarks and 

Monuments.’ The RSA states: 

Often, we tend to associate heritage with historic structures which have stood the test of time: castles and 
palaces, museums and country houses, as well as the legacy of industrial Britain. But the places where 
history comes alive are places where people have activated local history. Heritage doesn’t speak for itself – 
it involves people playing a role to interpret historic resources, so that they are meaningful in the present 
day. Therefore, we consider that heritage activities are just as important as heritage assets … Most 
interestingly, digging further into the data, it is heritage activities rather than heritage assets which account 
for the strength of the link between heritage and wellbeing at a local scale.53  
 

This RSA Report echoed concerns voiced by scholars and practitioners alike regarding the difficulty of 

documenting empirical data for ICH. However, other data sources in this area are either conceptually 

difficult to assemble or have not yet been compiled in anywhere near the same detail as exists with the 

long-established lists for protected buildings or natural sites, for example.54 Other types of heritage defy 

being grounded to a single place.55 The RSA Report further noted how difficult it is to measure the impact 

of ICH, considering the general absence of countable aspects of ICH as opposed to tangible or immovable 

heritage.56 Factors used in the report to create a ranked index of heritage, such as number of sites, size, 

expansions, and ticket sales, are often useless or not applicable when dealing with ICH.57 

 

 Similar sentiments are echoed internationally. For instance, prominent writer and former editor of the 

New Republic Leon Wieseltier58 highlighted how “the discussion of culture is being steadily absorbed into 

the discussion of business,” emphasizing the “overwhelming influence” of quantification and “the 

                                                   
53 Schifferes, supra note 50, at 5. 
54 Id at 22. 
55 Id at 23. 
56 Id.  
57 Id. 
58 The New Republic removed Wieseltier from his position on 27 October 2017 in light of numerous allegations of 
ongoing sexual harassment of female employees. This citation pertains to the content relevant to IP and ICH only, 
and the author condemns this harmful behaviour on the strongest terms.  
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idolatry of data.”59 The innate resistance of ICH to empirical measurement runs against current law and 

economics zeitgeist, which creates difficulty ensuring that ICH plays an appropriate role in law and 

policy, particularly related to IP. Whilst all efforts have been made to address challenges with 

interdisciplinary understandings of terminology (e.g., value), measuring and analysing culture in order to 

justify policy creates barriers for safeguarding ICH if it is to be reduced to numbers to count against IP, 

tracked by corporate reporting in pounds and units. 

 

The strengths of this research, in a methodological sense, lie with the establishment of links amongst legal 

instruments that are traditionally treated as unrelated, the multiple comparative case studies, and socio-

legal approach, drawing theory from the case studies. The dissertation will also function to address the 

limitations by highlighting future directions for research and by exploring this neglected interplay 

between ICH and IP law. 

 

 

 

 

 

 

 

 

 

III. Historical Development of IP and Intangible Cultural Heritage in Parallel 
International Legal Frameworks  

 

                                                   
59 Wieseltier, L., Among the Disrupted, The New York Times (7 Jan. 2015) 
http://www.nytimes.com/2015/01/18/books/review/among-the-disrupted.html?_r=1. Wieselteir was subsequently 
interviewed by the National Endowment for the Arts in July 2016 in a piece entitled On (not) Measuring Arts and 
Culture. Iyengar, S., https://www.arts.gov/NEARTS/2016v2-challenges-arts-21st-century/not-measuring-arts-and-
culture-0, last visited 20 Nov. 2017. 
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a. Introduction 
 
Although IP has been evolving within domestic law for hundreds of years, international regulation of 

cultural heritage and IP has accelerated in both volume and complexity over the past 50 years albeit in 

nearly entirely isolated spheres. Despite the crossover of practice and subject matter, the two fields have 

developed in relatively siloed legal frameworks and make very little interdisciplinary reference, both 

domestically and internationally. In the early years of IP treaties, this separate development could be 

attributed to myriad influences such as geographically accelerated industrialisation,60 lobbying by the 

British publishing industry,61 and an imbalance in negotiating power between developing and developed 

countries.62 As technology exponentially evolved over the 20th century alongside the phenomenon of 

increased codification of international norms and customs, IP laws were often created or modified to 

reflect changes in technology or the influence of entertainment and technology lobbies. The modifications 

to IP law nearly always expanded the scope – such as subject matter or duration – of IP protection, 

resulting in new enclosures of IP.63  

 

The two most prominent modern international treaties in the two primary fields of concern for this 

dissertation – the 2003 Convention and the 1995 TRIPs – make no reciprocal reference to IP or cultural 

heritage respectively, despite the massive crossover and overlap the effects the bodies of law have in 

practical implementation. One difficulty of reconciling the two approaches is that many scholars, 

delegates, and legislators do not consider the two fields sufficiently related to affect the development of 

the law. 

                                                   
60 Sherman, B. and Bentley, L., THE MAKING OF MODERN INTELLECTUAL PROPERTY LAW: THE BRITISH 
EXPERIENCE, 1760 – 1911 (Cambridge 1999) 63-67. 
61 Id; see also Cooper, E. and Deazley, R., Interrogating Copyright History, 38(3) EU. INT’L PROP. REV. 467, 470 
(2016). 
62 May, C., THE GLOBAL POLITICAL ECONOMY OF INTELLECTUAL PROPERTY RIGHTS: THE NEW ENCLOSURES? 
(Routledge 2000) 83-89. 
63 Id at 47-50. 
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b. International Development of Intellectual Property Law64 

The 1709 Statute of Anne in Great Britain is widely recognised as the first modern copyright law in 

Western legal systems.65 Whilst many other jurisdictions and instruments had legal frameworks and 

documents related to literary and artistic works from as far back as the Renaissance era, the Statute of 

Anne most resembles the contemporary understanding of copyright in the United Kingdom and in modern 

international instruments like TRIPs. 66 TRIPs, however, is not the first relevant international IP treaty 

with nearly ubiquitous global state party signatories.  

 

The Paris Convention for the Protection of Industrial Property (“the Paris Convention”), adopted in 1883, 

reflects the origins of contemporary IP in industrial design, patents, and trade marks.67 In addition to 

establishing a number of common rules amongst the international parties, the Paris Convention 

established important substantive rules: the requirement of national treatment, where a state must treat 

any foreign nationals the same as citizens, and the right to priority, where, once an application is filed in 

one party state, the applicant has priority for a period of time to file in other states. 68 The application will 

be considered by the following party states to have been filed as of the date of the original filing.69 The 

Paris Convention was followed just a few years later by another international legal instrument more 

focussed on copyright, rather than trade marks and patents. 

 

                                                   
64 This section is composed of a brief overview of the historical development of the major legal IP instruments 
relevant to the United Kingdom and Ireland. Whilst this section is not a comprehensive treatment, it is meant to 
provide a basic structural framework for the history of the most influential IP laws. 
65 The Statute of Anne (1709).  
66 Primary Sources on Copyright (1450-1900), Bentley, L. and Kretschmer, M. (eds), 
http://www.copyrighthistory.org/cam/index.php, last visited 20 Nov. 2017. 
67 The Paris Convention for the Protection of Industrial Property, 1883 (as amended Sept. 1979). 
68 Id. at Art. 2 and 4. 
69 Id. 
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The Berne Convention came into force in 1886 and is based on minimum rights of authors and national 

treatment amongst parties.70 Article 13 of the Berne Convention established a three-step test in an attempt 

to standardise parties’ domestic laws related to exceptions and limitations and reads:  

Members shall confine limitations and exceptions to exclusive rights to certain special cases which do not 
conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of 
the rights holder.71 

 

Thus the three-step test is applied as 1) certain special cases; 2) not conflicting with normal exploitation; 

and 3) do not unreasonably prejudice rights holders’ legitimate interests.72 The test was set broadly in 

order to accommodate state parties’ diverse international legal frameworks, and the domestic legal 

interpretation as to what constitutes an unreasonable prejudice can vary considerably. The adoption of the 

three-step test allowed for countries to craft their own limitations and exceptions to copyright law; 

however, exceptions and limitations tend to operate in a similar manner in order to comply with the Berne 

Convention.  Rarely, some applications of exceptions and limitations to protection have been deemed to 

contravene the requirements. For instance, in 2000, the World Trade Organisation (“WTO”) found the 

United States to have violated the treaty obligations under art. 13 of TRIPs with performance exceptions 

under 17 U.S. §110; the test is not so broad as to encompass all domestic law related to limitations and 

exceptions. 73  

 

The Berne Convention also removed the formalities of registration.74 WTO members are subject to its 

substantive terms, excluding certain moral rights requirements, as TRIPs incorporated the majority of the 

Berne Convention.75 Article 6bis, incorporated in part under Articles 2.1 and 9.1, was seen as one of the 

                                                   
70 The Berne Convention, supra note 5. 
71 Id. at Art. 13. 
72 Ginsburg, J., Toward Supranational Copyright Law? The WTO Panel Decision and the 'Three-Step Test' for 
Copyright Exceptions. Revue Internationale du Droit d'Auteur (Jan. 2001), available at 
https://ssrn.com/abstract=253867, 3-4. 
73 Id. 
74 The Berne Convention, supra note 4, at Art. 5(2). 
75 TRIPs, supra note 6, at Art. 9. 
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provisions that might be beneficial for developing countries or countries with less established IP markets, 

but the adaptations applied by two of the major players in TRIPs have affected this anticipated outcome.  

A further comprehensive treatment of the Berne Convention and surrounding contemporary issues in the 

United Kingdom and Ireland can be found infra.76 

 

The United States and the United Kingdom produce significant portions of the world’s IP, the United 

States was one of the last state parties to sign on to the Berne Convention.77 The United Kingdom became 

a party in 1886, and the United States became a party in only in 1989 despite having attended drafting 

meetings as an observer.78 The major sticking point in the negotiations was related to moral rights.79 Both 

countries now have implemented variations of the moral rights section, 6bis: 

(1) Independently of the author's economic rights, and even after the transfer of the said rights, the author 
shall have the right to claim authorship of the work and to object to any distortion, mutilation or other 
modification of, or other derogatory action in relation to, the said work, which would be prejudicial to his 
honor or reputation. 
(2) The rights granted to the author in accordance with the preceding paragraph shall, after his death, be 
maintained, at least until the expiry of the economic rights, and shall be exercisable by the persons or 
institutions authorized by the legislation of the country where protection is claimed. However, those 
countries whose legislation, at the moment of their ratification of or accession to this Act, does not provide 
for the protection after the death of the author of all the rights set out in the preceding paragraph may 
provide that some of these rights may, after his death, cease to be maintained. 
(3) The means of redress for safeguarding the rights granted by this Article shall be governed by the 
legislation of the country where protection is claimed.80 

 

As a condition of signing on as parties to the Berne Convention, countries without strong moral rights 

regimes were able to compromise the implementation, based on the language in 6bis (2).81  Therefore, the 

type and strength of moral rights for authors varies considerably amongst the parties.82 Moral rights are 

                                                   
76 See infra, Chapter IV. 
77 The Berne Convention Contracting Parties, WIPO-Administered Treaties, WIPO, 
http://www.wipo.int/treaties/en/ShowResults.jsp?lang=en&treaty_id=15, last visited 20 Nov. 2017. 
78 Id. 
79 Ross, D., The United States Joins the Berne Convention: New Obligations for Authors’ Rights, 69(3) NOR. 
CAROLINA L. REV. 364, 364-65 (1989-1990). 
80 TRIPs, supra note 5, at 6bis. 
81 The language allows for considerable flexibility for new parties based on the domestic laws at the time of signing 
on and also provides flexibility related to term of moral rights protection. The Berne Convention, supra note 4, at 
Art. 6bis. 
82 The specifics of domestic moral rights laws in the United Kingdom and Ireland are covered infra, Chapter IV. 
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just one area of contemporary international IP law where, even though 174 contracting parties were able 

to come agreement on the text, the state parties’ underlying philosophies and domestic legal structures are 

diverse and at times contradictory. Thus the international body of law on this subject is far from universal 

and is continually developing.  

 

In 1996, TRIPs came into force. TRIPs incorporated the majority of the Paris Convention and the Berne 

Convention and mandates national treatment (any person must be afforded at least the protection of a 

state’s own citizens) and minimum rights (states may increase domestic IP protection not provide less 

than set out in the TRIPs Agreement).83 Specifically, Article 9 of TRIPs incorporates sections 1 through 

21 of the Berne Convention, with the exception of 6bis, relating to moral rights.84 TRIPs is unusual in the 

manner and force with which it protected IP interests internationally and included the enforcement 

mechanism through trade sanctions, absent in the majority of international agreements. International 

treaties are often considered ‘toothless tigers’ with no method of real enforcement in the event a party 

violates the terms; this is not the case with TRIPs.85 The rapid global expansion of Western IP protection 

has fostered a culture of valuing tangible things and exclusionary personal property protections in 

unanticipated ways. Whilst it was clear that WTO members with strong existing IP portfolios would 

economically benefit from enforceable, global systems echoing their domestic systems, the actual costs of 

a global extension, including barriers to market entry and commercialisation of culture could not be 

projected. Likely, developing countries could not predict the impact of such measures or perhaps 

perceived that the technology transfer and balanced rights language might be more helpful than it is.  

 

TRIPs internationally codified some of the most rigorous IP protections in the world and backed them 

with trade sanctions through the WTO. The trade-backed enforcement mechanism is fairly rare in 

                                                   
83 TRIPs, supra note 6, at Arts 3 and 4. 
84 Id at Art. 9. 
85 Id at Part V. 
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international treaties, which are known for enforcement problems. International treaties must be generally 

subject to state assent in order to respect state sovereignty and are known for not having ‘teeth’ to enforce 

these agreements, TRIPs imposes actual consequences for failing to implement and enforce IP rights, 

domestically and for other countries trading IP in the party state’s borders.  

 

TRIPs is especially contentious considering the close relationship to the WTO, trade law, and enormous 

economic return. The trade sanctions available as a remedy to TRIPs violations make the treaty of special 

interest for compliance with domestic legislation, and countries with heavy investments in IP are known 

to actively police implementation. For instance, the United States produces an annual report, ranking each 

country’s enforcement of global IP rights, known as ‘the Special 301’.86 The Special 301: 

reflects the outcome of a Congressionally-mandated annual review of the global state of intellectual 
property rights (IPR) protection and enforcement. The review reflects the Administration's resolve to 
encourage and maintain enabling environments for innovation, including effective IPR protection and 
enforcement, in markets worldwide, which benefit not only U.S. exporters but the domestic IP-intensive 
industries in those markets as well. The Report identifies a wide range of concerns that limit innovation and 
investment, including: (a) the deterioration in the effectiveness of IPR protection and enforcement and 
overall market access for persons relying on IPR in a number of trading partner markets; (b) reported 
inadequacies in trade secret protection in countries around the world, as well as an increasing incidence of 
trade secret misappropriation; (c) troubling “indigenous innovation” policies that may unfairly 
disadvantage U.S. rights holders in foreign markets; (d) the continuing challenges of copyright piracy and 
the sale of counterfeit trademarked products on the Internet; (e) additional market access barriers, including 
nontransparent, discriminatory or otherwise trade-restrictive, measures that appear to impede access to 
healthcare and copyright-protected content; and (f) ongoing, systemic IPR enforcement issues at borders 
and in many trading partner markets around the world. The Unites States uses the review and resulting 
Report to focus our engagement on these issues, and looks forward to constructive cooperation with the 
trading partners identified in the Report to improve the environment for authors, brand owners, and 
inventors around the world.87  
 

 This report draws the ire of some other countries that claim the United States is overreaching and acting 

unilaterally to enforce international law, in contravention to WTO regulations.88 Yet the stakes are high 

enough in international IP enforcement that the Special 301 continues to be published every year, and the 

                                                   
86 Special 301 Report, Office of the United States Trade Representative, https://ustr.gov/issue-areas/intellectual-
property/Special-301, last accessed 11 Nov. 2017. 
87 Id. 
88 See generally Brewster, R., Shadow Unilateralism: Enforcing International Trade Law at the WTO, 30 (4) U. OF 
PENN. J. OF INT’L L. 17 (2004). 
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United States publishes it in the interest of ‘encouraging’ enforcement, rather than unilaterally enforcing 

and note their ‘constructive cooperation with the trading partners.’89 

 

In each of these major legal instruments, cultural heritage is not specifically mentioned. The Berne 

Convention sets out to protect authors’ rights, but no official consideration is given to cultural heritage 

contributions to literary and artistic outputs of individual authors. On one hand, these international 

instruments may have left as much space as possible for domestic legislation to maintain international 

sovereignty and to reach agreement with such a large number of parties. On the other hand, cultural 

heritage is not and was not treated as within the realm of IP law; the bodies of knowledge are separately 

within the law, as will now be further examined in the overview of the historical development of law 

related to ICH. IP rights, enforced through TRIPs, vary in scope from patent, copyright, trade mark, and 

design rights, and cultural knowledge and practice can overlap with nearly all these areas. 90  Copyright 

includes literary and artistic works. Design rights and trade marks can reference or use traditional shapes, 

designs, and symbols. All of these resulting works encompass copious forms of ICH to create and 

transmit to new practitioners. Despite these overlaps, IP legislation does not generally address cultural 

impacts outside of the linguistic and structural framework of IP.91 

 

At the European Union level, the InfoSoc Directive 

Some areas of domestic IP law have been greatly affected by EU law, such as the introduction of the sui 

generis database right.92 Conversely, some areas of existing common law were already so developed that 

EU law had little impact, such as with UK law regarding IP remedies.93 Nonetheless, member states may 

                                                   
89 Supra note 86. 
90 Patents will not be addressed in this dissertation as they fall outside the scope of research. 
91 Issues such as collective ownership and removal from public use by one individual are implications not expressly 
considered in IP legislation language. 
92 Directive 96/9/EC of the European Parliament and the Council of 11 March 1996 on the legal protection of 
databases (1996). 
93 Bainbridge, D., INTELLECTUAL PROPERTY 39-40 (Pearson 2018). 
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still call on the Court of the Justice of the European Union to hear legal questions on interpretation and 

validity through referral, and these rulings are binding on member state courts.94  Whilst other member 

states’ domestic law is not binding, it is seen as highly persuasive.95 

 

The central IP legal instruments in the United Kingdom and Ireland have slightly varied language but 

similar effect.96 Domestically, copyright is regulated by the Copyright, Designs and Patents Act (“the 

CDPA”)97 as well as through particular sui generis protections in the UK.98 In Ireland, domestic copyright 

law is regulated under the Copyright and Related Rights Act 2000, as amended 2007 (“the CRAA”).99The 

CDPA, for instance, provides copyright protection to an author or authors of original literary, dramatic, 

musical, or artistic works that are in fixed form, lasting for the author’s life plus 70 years.100 The author 

holds the exclusive economic rights in the work to make copies, distribute copies to the public, show or 

perform the work in public, communicate the work to the public, and make derivative adaptations.101 The 

exclusivity of copyright is subject to certain statutory exceptions, such as parody or research and private 

study.102 The moral rights of attribution and integrity are also granted to the author.103 

 

 

 

                                                   
94 Art. 267, Treaty on the Functioning of the European Union (1958). 
95 Bainbridge, supra note 93, at 38. 
96See Chapter IV, infra, for a more detailed treatment on the variation in domestic IP legislation. 
97 Copyright, Designs and Patents Act (1988) (c. 48) (“CDPA”). 
98 For instance, legislation such as the Harris Tweed Act (1993) (c. xi) performs much like a statutory trademark as 
well as protects certain designs that might otherwise be eligible for copyright design protection. 
99 Copyright and Related Rights Act 2000, as amended 2007 (Act No. 39/2007) (Ir.) (“the CRAA”). 
100 CDPA, supra note Error! Bookmark not defined., at s. 1(1). 
101 Id. at 16(1)(a)-(e). 
102 Id.; Chapter III, infra. 
103 TRIPs, supra note 6, at 6bis. 
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c. International Development of Intangible Cultural Heritage Law104 

The legal history of international law on ICH, specifically, is limited and recent. International law on 

cultural heritage closely reflects social conditions of the era in which cultural heritage treaties are enacted. 

In contemporary times, international law related to cultural heritage first emerged around the beginning of 

the 20th century and was drafted with the primary purpose of ensuring that ‘cultural property’ belonging to 

a state would not be trafficked beyond state boundaries. This issue of tracking cultural artefacts and 

preventing trafficking across borders during times of unrest, particularly during war time, led to some of 

the first international agreements on cultural heritage.  

 

For instance, the Hague Regulations concerning the Law and Customs of War on Land (Historic 

monuments) (1907) prohibited pillage and deemed arts and sciences institutions as state property, the 

destruction of which was subject to legal proceedings.105 The Convention for the Protection of Cultural 

Property in the Event of Armed Conflict (1954)106 reflected the wartime concerns of the state parties and 

was the first instance of the term ‘cultural property’ entering into the international legal instruments:107 

Recognizing that cultural property has suffered grave damage during recent armed conflicts and that, by 
reason of the developments in the technique of warfare, it is in increasing danger of destruction;  
Being convinced that damage to cultural property belonging to any people whatsoever means damage to the 
cultural heritage of all mankind, since each people makes its contribution to the culture of the world;  
Considering that the preservation of the cultural heritage is of great importance for all peoples of the world 
and that it is important that this heritage should receive international protection; 
Guided by the principles concerning the protection of cultural property during armed conflict, as 
established in the Conventions of The Hague of 1899 and of 1907 and in the Washington Pact of 15 April, 
1935;  
Being of the opinion that such protection cannot be effective unless both national and international 
measures have been taken to organize it in time of peace;  
Being determined to take all possible steps to protect cultural property;  

                                                   
104 This section is composed of a brief overview of the historical development of the major legally oriented cultural 
heritage instruments relevant to the United Kingdom and Ireland. Whilst this section is not a comprehensive 
treatment, it is meant to provide a basic structural framework for the history of the most influential cultural heritage 
laws. 
105 “Pillage is formally forbidden”; “The property of municipalities, that of institutions dedicated to religion, charity 
and education, the arts and sciences, even when State property, shall be treated as private property. All seizure of, 
destruction or wilful damage done to institutions of this character, historic monuments, works of art and science, is 
forbidden, and should be made the subject of legal proceedings.” Arts 47 and 56, Hague Regulations concerning the 
Law and Customs of War on Land (Historic monuments) (1907). 
106 Convention for the Protection of Cultural Property in the Event of Armed Conflict (1954). 
107 Prott and O’Keefe, supra note 3, at 318. 
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Have agreed upon the following provisions:  
Chapter I. General provisions regarding protection  
Article 1. Definition of cultural property  
For the purposes of the present Convention, the term `cultural property' shall cover, irrespective of origin or 
ownership:  
(a) movable or immovable property of great importance to the cultural heritage of every people, such as 
monuments of architecture, art or history, whether religious or secular; archaeological sites; groups of 
buildings which, as a whole, are of historical or artistic interest; works of art; manuscripts, books and other 
objects of artistic, historical or archaeological interest; as well as scientific collections and important 
collections of books or archives or of reproductions of the property defined above;  
(b) buildings whose main and effective purpose is to preserve or exhibit the movable cultural property 
defined in sub-paragraph (a) such as museums, large libraries and depositories of archives, and refuges 
intended to shelter, in the event of armed conflict, the movable cultural property defined in sub-paragraph 
(a);  
(c) centers containing a large amount of cultural property as defined in sub-paragraphs (a) and (b) to be 
known as ‘centers containing monuments’.108  

 

UNESCO released various recommendations on landscapes, trafficking cultural property and natural 

heritage between 1950 and 1980, which referred to ‘cultural property’ and reflected a broad range of 

international issues.109 Many UNESCO Recommendations and “the three [UNESCO] Conventions so far 

adopted by UNESCO reflect the political and/or intellectual concerns of the time at which they were 

developed.”110 Whilst modern scholarship uses the description and terminology of ‘ICH’, some of the 

legislation around what is now known as ICH was initially encompassed in cultural property and later in 

targeted treaties as ‘folklore.’111 Thus even though the terminology of ‘ICH’ might not be present in 

earlier international law, instruments still regulated and safeguarded the subject matter in a different, yet 

evolving, linguistic framework, with particularly heightened attention to folklore in the context of 

copyright protections in the 1970s.112 However, much of the law-making still related to protection of 

                                                   
108 Preamble and Art. 1, Convention for the Protection of Cultural Property in the Event of Armed Conflict (1954). 
109 See, e.g., UNESCO Recommendation (regarding excavations, but established State obligation to protect cultural 
heritage for value to the common heritage of mankind) (1956). 
110 Blake, supra note 38, at 62; e.g., UNESCO Recommendation (regarding excavations, but established State 
obligation to protect cultural heritage for value to the common heritage of mankind) (1956). 
111 See generally Prott and O’Keefe, supra note 3. 
112 E.g., the establishment of the Intergovernmental Committee on Intellectual Property and Genetic Resources, 
Traditional Knowledge and Folklore at WIPO. 
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antiquities and trafficking across state borders, as seen in the Convention on the Means of Prohibiting and 

preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property (1970).113 

 

The next significant international instrument on ICH was Convention concerning the Protection of the 

World Cultural and Natural Heritage (1972) (‘the World Heritage Convention’).114 The primary focus of 

this treaty was to ensure that each state party took ‘effective and active measures’ to prevent the decay or 

destruction of monuments, groups of buildings, sites, or natural features or sites of outstanding universal 

value.115 The scope and language, restricted to immovable or built heritage reflected the dominant 

Western view of heritage as ‘high art’ or monuments, omitting intangible heritage from the purview of 

world heritage.116 

 

In 1989, one of the first instruments related solely to movable heritage or ICH, as it later came to be 

known, the Recommendation on the Safeguarding of Traditional Culture and Folklore, was adopted, 

bringing into the lexicon ‘safeguarding’ as opposed to ‘protection’, as is often seen in IP instruments.117 It 

also carries on ‘heritage’ rather than ‘cultural property’. However, this Recommendation was mired by 

divisions related to whether folklore should be protected under copyright and, if so, how and to what 

extent.118  

 

In 1997, the Masterpieces of Oral and Intangible Heritage of Humanity came into force,119 including the 

description of ICH as “the totality of tradition-based creations of a cultural community expressed by a 

                                                   
113 Convention on the Means of Prohibiting and preventing the Illicit Import, Export and Transfer of Ownership of 
Cultural Property (1970). 
114 Convention concerning the Protection of the World Cultural and Natural Heritage (1972). 
115 Id. at Preamble, Arts (1), (2), and (5). 
116 For further discussion of the importance of linguistics and legal effect of excluding ICH from world heritage, see 
infra, Chapter 3(e). 
117 Id. 
118 Sherkin, S., A Historical Study on the Preparation of the 1989 Recommendation on the Safeguarding of 
Traditional Culture and Folklore, Smithsonian Center for Folklife and Cultural Heritage, available at 
https://folklife.si.edu/resources/Unesco/sherkin.htm, last accessed 11 Nov. 2017. 
119 Proclamation of the Masterpieces of Oral and Intangible Heritage of Humanity (1997), available at 
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group or individuals and recognized as reflecting the expectations of a community in so far as they reflect 

its cultural and social identity.”120 This instrument was an important step forward in international legal 

systems with the following aims:  

raising awareness of the importance of the oral and intangible heritage and the need to safeguard 
it; 
evaluating and listing the world’s oral and intangible heritage; 
encouraging countries to establish national inventories and to take legal and administrative 
measures for the protection of their oral and intangible heritage; 
promoting the participation of traditional artists and local practitioners in identifying and 
revitalizing their ICH.121 

 

The Masterpieces of Oral and Intangible Heritage of Humanity operates by recognising and valuing living 

expressions by drawing attention to and providing reward for outstanding intangible heritage. Whilst it 

functions well as an incentive system, ICH still suffered a lack of protection if it was practised without 

any connection immovable or tangible immovable heritage. In order to address this gap, and in response 

to the heightened international IP framework brought about with TRIPs, the 2003 Convention was drafted 

and brought into force through UNESCO.122  

The 2003 Convention provides the contemporary definition of ICH: 

 1. The “intangible cultural heritage” means the practices, representations, expressions, 
knowledge, skills – as well as the instruments, objects, artefacts and cultural spaces associated 
therewith – that communities, groups and, in some cases, individuals recognize as part of their 
cultural heritage. This intangible cultural heritage, transmitted from generation to generation, is 
constantly recreated by communities and groups in response to their environment, their interaction 
with nature and their history, and provides them with a sense of identity and continuity, thus 
promoting respect for cultural diversity and human creativity. For the purposes of this Convention, 
consideration will be given solely to such intangible cultural heritage as is compatible with 
existing international human rights instruments, as well as with the requirements of mutual respect 
among communities, groups and individuals, and of sustainable development. 
2. The “intangible cultural heritage”, as defined in paragraph 1 above, is manifested inter alia in 
the following domains: 
(a) oral traditions and expressions, including language as a vehicle of the intangible cultural 
heritage; 
(b) performing arts; 
(c) social practices, rituals and festive events; 
(d) knowledge and practices concerning nature and the universe; 
(e) traditional craftsmanship. 

                                                   
 https://ich.unesco.org/en/proclamation-of-masterpieces-00103.  
120 Id. 
121 Id. 
122 The 2003 Convention, supra note 4. 
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3. “Safeguarding” means measures aimed at ensuring the viability of the intangible cultural 
heritage, including the identification, documentation, research, preservation, protection, 
promotion, enhancement, transmission, particularly through formal and non-formal education, as 
well as the revitalization of the various aspects of such heritage.”123 

 

The definition is intentionally broad in order to encompass a vast array of diverse ICH and to give space 

for evolution through practice, so long as the practicing community identifies with the ICH. Indeed, 

scholars have inquired as to whether the 2003 Convention definition be considered a legal definition at 

all.124 However, it may be remiss to consider the definition in isolation as it was formulated and ratified in 

a largely reactive manner to the pervasive notion and treatment of heritage as built and immovable. This 

concept is reflected in the primary international heritage instrument preceding the 2003 Convention, the 

1972 World Heritage Convention. Much of the controversy arose from the additional qualification in the 

World Heritage Convention that the built heritage inscribed in the treaty aimed to “encourage the 

identification, protection and preservation of cultural and natural heritage around the world considered to 

be of outstanding value to humanity.”125 The World Heritage Convention defines ‘cultural heritage’ as 

monuments, sites, and groups of building with universal value.126  

 

Thus the cultural heritage of outstanding value to humanity was limited to built or immovable, largely 

Western-based cultural heritage, which excludes a large amount of heritage that might not fit into this 

category, including ICH. A number of member states expressed concern that the definition was too 

narrow and did not truly embody the scope of global heritage and definition heavily favours developed, 

European and Eurocentric manifestations of culture and heritage.127 Even during the 2004 UNESCO 

Convention, the Greenland Minister of Culture, Education, Science, and the Church of Greenland, stated 

                                                   
123 Id at Art. 2. 
124 Prott, L., Hunting as Intangible Heritage: Some Notes on Its Manifestation, 14 Int’l J. of Cultural Prop 385 
(2007). 
125 The World Heritage Convention, supra note 31. 
126 Id. at Art. I. 
127 Declaration on Cultural Policies, UNESCO World Conference on Cultural Policies (1982), available at 
http://unesdoc.unesco.org/images/0005/000525/052505eo.pdf; Globalization and Intangible Cultural Heritage 
International Conference, UNESCO, Tokyo, Japan, 24–26 August 2004, available 
at: http://unesdoc.unesco.org/images/0014/001400/140090e.pdf (last accessed 21 Nov. 2017), at 49, 51. 
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that “[g]lobalization is nothing but another form of colonization” and emphasized the importance of 

language in ICH and law as, in Greenland, they “have dozens of names for snow and ice because it is 

important to the hunters to differentiate them, but many children today know only a few of these 

names.”128 In response, the 2003 Convention parties collaborate to maintain a representative list of the 

ICH of humanity, a list of ICH in need of urgent safeguarding, and programmes, projects, and awareness 

raising education with best practices dissemination on safeguarding ICH.129 This type of listing can 

present a conundrum when two state parties apply to inscribe the same ICH and have it attributed to that 

state. The 2003 Convention deals with this situation by allowing both parties to provide the appropriate 

evidence, and if accepted, the ICH can be listed twice and attributed to two states.130 

 

The 2003 Convention does contain heavy caveats to the safeguarding obligations, especially under  

Article 3: 

Nothing in this Convention may be interpreted as: 
(a) altering the status or diminishing the level of protection under the 1972 Convention concerning the 
Protection of the World Cultural and Natural Heritage of World Heritage properties with which an item of 
the intangible cultural heritage is directly associated; or 
(b) affecting the rights and obligations of States Parties deriving from any international instrument relating 
to IP rights or to the use of biological and ecological resources to which they are parties.131 
 

By Article 3, the 2003 Convention operates in deference to the World Heritage Convention and to any IP 

rights; this legal arrangement is revealing in terms of extant negotiation dynamics and disparate 

bargaining power, as state parties with strong interests in IP and built heritage are the more economically 

powerful parties, and thus more internationally influential, in general. UNESCO explicitly disclaims IP as 

a component of the 2003 Convention or of ICH in this context in their Questions and Answers, also 

noting that IP falls under the auspices of the World Intellectual Property Organisation (“WIPO”): 

                                                   
128 Lenzerini, supra note 40, at 102-03. 
129 The 2003 Convention, supra note 4, Arts. 16-18. Historically, the concept of the ‘common heritage of humanity 
(CHH)’ was referred to as the ‘common heritage of mankind (CHM)’. As gender equality has progressed, the former 
term is preferred generally and by the author. 
130 Lists of Intangible Cultural Heritage, UNESCO, available at https://ich.unesco.org/en/lists, last visited 20 Nov. 
2017. 
131 The 2003 Convention, supra note 4, Art. 3. 
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Applying intellectual property rights with the current legislative framework is not satisfactory when dealing 
with intangible cultural heritage. Main difficulties are related to its evolving and shared nature as well as to 
the fact that it is often owned collectively. Indeed, as intangible cultural heritage evolves thanks to its 
continuous recreation by the communities and groups that bear and practise it, protecting a specific 
manifestation like the performance of a dance, the recorded interpretation of a song or the patented use of a 
medicinal plant may lead to freezing this intangible cultural heritage and hinder its natural evolution. 
Moreover, as the communities are the ones who create, maintain and transmit intangible cultural heritage, it 
is difficult to determine the collective owner of such heritage.132 
 

Despite this, the very listing, safeguarding, and educational activities that are the backbone of the 2003 

Convention create IP and may influence the shape and direction of ICH practices.133 This circular 

interaction is an ongoing challenge for safeguarding ICH, which is complicated by IP laws. UNESCO did 

address how states might approach the influence of fixation by documentation; the solution offered 

appears in as a form of damage mitigation and does not directly address the IP that is created with such 

fixation: 

States may also adopt legal, technical, administrative and financial measures aimed at ensuring access to 
the intangible cultural heritage whilst respecting customary practices governing access to specific aspects 
of such heritage, as well as measures aimed at creating or strengthening documentation institutions. Can 
documentation lead to freezing intangible cultural heritage? No, if it aims at showing the state of this 
heritage at the moment documentation is undertaken. If an element of intangible cultural heritage is 
threatened and becomes endangered, the record will have to reflect the risks it encounters. Keeping track of 
living heritage is therefore vital, as possible threats can be quickly detected, and corrective measures put in 
place.134 
 

Even though the 2003 Convention may be limited in enforceability in relation to other international 

instruments, it still represents a growing shift in perspective on ensuring that the law is balanced in terms 

of safeguarding ICH and protecting IP. It is also a legacy of the World Heritage Convention, which is 

significant for the linguistic transition to ‘heritage’ from ‘property’. The drafters made a conscious 

departure and did not entitle the instrument the ‘World Cultural Property Convention’, as a hypothetical 

possibility, but as would follow from previous conventions.135 Prott and O’Keefe argued in 1992 that the 

proper terminology should be ‘heritage’, not ‘property’ on the following basis:  

…first, that the existing legal concept of 'property' does not, and should not try to, cover all that evidence of 
human life that we are trying to preserve: those things and traditions which express the way of life and 

                                                   
132 Frequently Asked Questions, Intangible Cultural Heritage, UNESCO, https://ich.unesco.org/en/faq-00021, last 
visited 20 Nov. 2017. 
133 Kit of the Convention for the Safeguarding of the Intangible Cultural Heritage, UNESC, 
https://ich.unesco.org/en/kit, last visited 21 Nov. 2017. 
134 UNESCO, supra note 132. 
135 Prott and O’Keefe, supra note 3, at 318-19. 
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thought of a particular society; which are evidence of its intellectual and spiritual achievements. On the 
other hand, they can be encompassed by the term 'heritage' which also embodies the notion of inheritance 
and handing on. This is central to our second objection to the existing legal concept of property; that 
'property' does not incorporate concepts of duty to preserve and protect. 136 

 

Further, the global trend in both the heritage and legal sectors was moving steadily towards using 

‘heritage’ in these contexts, instead of ‘property’. The legal instruments of the early 20th century were 

often aimed at cultural heritage that was, indeed, state property, such as protecting pieces of monuments 

or other tangible works of cultural significance from trafficking, as explored supra. Heading into the 21st 

century, this narrow definition no longer suited the nature of the cultural practices and a greater 

recognition of the intangible gained prominence. In 2000, Blake provided further scholarly support for the 

use of ‘heritage’ rather than ‘property’, and this terminological shift seems to be complete.137 

 

The initial signatories to the 2003 Convention were primarily developing countries and countries that had 

strong cultural interests that were not being represented on the international stage, especially following 

the implementation of TRIPs.138 Although TRIPs had built-in clauses to allow graduated implementation 

of domestic IP enforcement for international IP interests, many countries without the resources to enforce 

other countries’ IP interests within their own borders struggled.139 Additionally, the compulsory licensing 

clauses, for medicine or disability access, were widely unused.140 In contrast, the original ratifying parties 

                                                   
136 Id at 307. 
137 Blake, supra note 38, at 65-67. 
138 The first required 30 signatories to ratify in chronological ascending order: Algeria, Mauritius, Japan, Gabon, 
Panama, China, Central African Republic, Latvia, Lithuania, Belarus, Republic of Korea, Seychelles, Syrian Arab 
Republic, United Arab Emirates, Mali, Mongolia, Croatia, Egypt, Oman, Dominica, India, Viet Nam, Peru, 
Pakistan, Bhutan, Nigeria, Iceland, Mexico, Senegal, Romania. State Parties, Convention for the Safeguarding of 
the Intangible Cultural Heritage, UNESCO, http://www.unesco.org/eri/la/convention.asp?KO=17116&language=E, 
last visited 20 Nov. 2017. 
139 TRIPs, supra note 6, at Arts 65 and 66. 
140 Musungu, S. and Oh, C., The Use of Flexibilities in TRIPs by Developing Countries: Can They Promote Access 
to Medicines, Study 4C, Commission on Intellectual Property Rights, Innovation, and Public Health, the World 
Health Organization (Aug. 2005), available at http://www.who.int/intellectualproperty/studies/TRIPSFLEXI.pdf, 
15-18.  
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to TRIPs included the major economic players dominating the IP market that were absent from the 

ratification of the 2003 Convention, including the United States and the United Kingdom.141 

 

As the 2003 Convention picked up speed, developed countries continue to sign on as parties, including a 

state party subject of a case study infra. Ireland ratified the 2003 Convention in 2016, nominating hurling 

and uilleann piping for initial inscriptions.142 Whilst past ICH safeguarding has focused primarily on and 

received support from developing countries, the social and economic impact of the subtle erosion or, 

conversely, the ossification of living heritages in developed countries seems to be coming to the forefront.  

 

Few international legal instruments directly relevant to ICH have been passed since the 2003 Convention. 

The Faro Convention on the Value of Cultural Heritage for Society was adopted and prima facie has the 

same purview as the 2003 Convention, but the Council of Europe refers to the Faro Convention as a 

‘framework convention’ that ‘suggests rather than imposes’.143 Further legal instruments have affirmed 

the international community’s commitment to cultural heritage in more lateral ways, such as the 

Convention on the Protection and Promotion of the Diversity of Cultural Expressions (2005), which 

emphasises information sharing and engaging in sustainable development.144 The inscription system and 

urgent safeguarding mechanisms of the 2003 Convention distinguish it from other similar instruments, 

and it remains the primary contemporary convention related to ICH. 

 

International law on ICH has developed substantially over the past 50 years and reflects changing 

attitudes and priorities of society. On the one hand, exponential growth of globalisation and technological 

progress has highlighted the danger of ICH either slowly eroding through homogenisation and 

                                                   
141 Signatories, TRIPs, WIPO, 
http://www.wipo.int/wipolex/en/other_treaties/parties.jsp?treaty_id=231&group_id=22, last visited 20 Nov. 2017. 
142 See infra Chapter IV(c) for Case Study 2 on Ireland. 
143 Convention on the Value of Culture and Heritage for Society, Council of Europe (2005) (“the Faro Convention”). 
144 Convention on the Protection and Promotion of the Diversity of Cultural Expressions (2005). 
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commercialisation or being quickly lost through more drastic and violent circumstances such as war or 

extreme poverty. In either case, the 2003 Convention gives a space for parties to come together to discuss 

best practices or submit requests for assistance for urgent safeguarding. Nonetheless, the developing and 

developed; Global North and Global South; IP-producing and culture-producing divide persists, for 

instance, as seen with primary state parties to ICH- based conventions and IP-based conventions, in part 

due to self-reinforcing linguistics and circular influences. The practical overlap and merge of cultural 

heritage and IP persist and will need to be taken into more holistic account for safeguarding to achieve the 

aims and goals set out in the 2003 Convention. 

 

d. Extent of Convergence of Intellectual Property and Intangible Cultural Heritage 

Thus far, this dissertation has examined the historical development to two symbiotic yet largely isolated 

legal frameworks, IP and ICH. Legally, the two fields remain separate, despite that practical reality that 

the creation of artistic and literary works and practice of ICH intertwine, as will be explored through the 

lens of case studies and the theory emerging from these studies.145 Before moving into the case study 

examples, it is important to parse out the legal and academic interactions that already occur and to 

identify some of the challenges that arise when the fields converge on intra- and interdisciplinary levels. 

 

There are issues that automatically surface when ICH and copyright intersect due to intrinsic qualities of 

both subjects: namely, that copyright will attach without any positive action by the author as no 

registration is required; and that ICH is practiced and passed through generations as a part of community 

identity, consisting of subject matter that overlaps with copyrightable subject matter. Copyright is meant 

to incentivise artistic, literary, and dramatic creation, protect original expressions for limited times, and 

thereafter benefit the public by the work’s dissemination.146 However, ICH that becomes IP is likely, by 

                                                   
145 See infra, Chapter IV. 
146 Certain legal systems, such as under French law, bequeath certain unassignable perpetual moral rights. Moral rights 
include attribution, divulgation, withdrawal, and integrity. Such strong authors’ rights, especially perpetual in nature, 
are atypical in most copyright systems. Section 6bis of the Berne Convention does mandate some level of moral rights 
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definition, to (1) not sufficiently original by copyright standards; (2) not be allocated to a single or limited 

number of creators; or (3) be too old to be copyrightable in accordance with the spirit and intention of the 

law. Nonetheless, if the ICH is newly expressed in a protectable form and has never been before eligible, 

copyright will commence and automatically enclose the expression when the statutory conditions are 

met.147 This reserves derivative works to the author as well, giving monopolistic control to an individual, 

removing the ICH from community practice – under the purported goal of incentivizing creativity to 

return to public, an unnecessary, superfluous legal intervention in the case of ICH. Many of the 

safeguarding recommendations in the 2003 Convention will result in production of copyright protectable 

material, particularly relating to documentation and education.148 If a written record is made of oral 

traditions or a sound recording of traditional music, for instance, new IP rights will attach. These 

conditions in the 2003 Convention can incentivise creating a tangible form for ICH that not only exists 

outside a tangible manifestation but resists fixation; dance is one type of ICH that practitioners may 

intend to be ephemeral.149 

 

Despite this impact on IP, several economically powerful countries that have large IP producing 

industries are not parties to the 2003 Convention, including the United Kingdom and the United States.150 

This lack of interest in the 2003 Convention can be attributed, at least in part, to a lack of understanding 

of what ICH is and what ICH exists, particularly within countries that have not created an inventory 

If existing IP structures are, indeed, not optimal for safeguarding ICH but the ICH will automatically 

enter into such protection when individual ‘authors’ put it into a statutorily compliant form, what might 

                                                   
but in a limited manner. For instance, in the United Kingdom, only the moral rights of attribution and integrity exist 
and then only for the life of the author. However, Article 9.1 of The TRIPs Agreement expressly excludes the copyright 
moral rights found in article 6bis whilst incorporating the remaining entirety of the Berne Convention. 
147 Article 5(2) of the Berne Convention prohibits parties from requiring any type of formality or registration with 
the state in order to gain copyright over a work that complies with the statutory criteria and is fixed in a tangible 
medium: “The enjoyment and the exercise of these rights shall not be subject to any formality; such enjoyment and 
such exercise shall be independent of the existence of protection in the country of origin of the work…”  
148 The 2003 Convention, supra note 4, at Parts III-IV. 
149 Pavis, M, Waelde, C., and Whatley, S., Who Can Profit from Dance? An Exploration of Copyright Ownership, 
35(1) DANCE RESEARCH 96, 100 (2017).  
150 State Parties, Convention for the Safeguarding of the Intangible Cultural Heritage, supra note 138.  
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communities, cultural institutions, or governmental entities do to counteract this? And in light of the 

unintended consequences that may occur when culture becomes property, might there be a more effective 

way of preventing the undesirable effects of IP whilst maintaining the benefits that were intended by the 

legal philosophy behind regulation of IP in the first place? 

 

i. Community-initiated solutions  
 

One example of a community intervention in unwanted IP restrictions is seen with Creative Commons, 

which a standardised licensing system with visual markers that allows authors to “easily change [their] 

copyright terms from the default of ‘all rights reserved’ to ‘some rights reserved’”.151 The pictorial marks 

are easily recognisable and are designed to address common re-use issues that the original author may 

wish to restrict or allow, considering that full copyright is awarded to the author upon meeting the 

statutory requirements, a level of exclusionary protection that not all authors wish to retain for all 

qualifying works. For instance, an Attribution Licence is an option if the author doesn’t mind others 

reusing the work so long as authorial credit is included, which is an option that is not available within the 

bounds of existing copyright law.152 

                                                   
151 About, Creative Commons, https://creativecommons.org/about/, last visited 20 Nov. 2017. 
152 About the Licenses, Creative Commons, https://creativecommons.org/licenses/, last visited 20 Nov. 2017. 
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Thus it became a hugely popular option for authors who preferred to exercise specific rights over works 

whilst also reserving certain rights and uses as desired with a simple, easy-to-understand system. 

However, Creative Commons works, necessarily, within the existing IP system by contractually 

modifying the automatic legal protection that attaches upon satisfying the statutory criteria. Whilst this is 

appropriate for certain artistic and literary works, it is more appropriate for digital products and highly 

sophisticated authors and users. The success of Creative Commons demonstrates the power of 

communities to remedy legal shortcomings, but less sophisticated parties might interpret Creative 

Commons as a mechanism for garnering copyright protection, rather than modifying it; might not 

undertake the required research to fully understand the restrictions on use; or might have non-digital 

works and internet access restrictions. In all these circumstances, there a possible chilling or improper use 

of the IP. Attaching unilateral, non-time limited contractual terms to a piece of IP has also drawn criticism 

as to duration and irrevocability; Lawrence Lessig, the creator of Creative Commons, has responded to 

Figure 3.1: Creative 
Commons Licences 
and Accompanying 
Visual 
Representations. 
Source: Creative Commons 
Licenses Explained, 
MaconEastLibraryProject, 
CC BY-SA 3.0, 
https://maconeastlibraryproj
ects.wikispaces.com/Creati
ve+Commons+Licenses, 
last visited 21 Nov. 2017. 
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these concerns in his personal blog and provides insight into the potential pitfalls and additional factors 

parties utilising a Creative Commons licence should take into consideration.153  

 

Despite valid criticism, Creative Commons offers a strong social utility in the form of an alternative to 

expensive legal representation and is preferable for laypeople deciphering complicated and changing 

copyright law. Creative Commons is not required for copyright protection; these rights arise from meeting 

the statutory requirements without any further registration or formality, as mandated under the Berne 

Convention.154 However, the withdrawal of formality requirements is a relatively recent phenomenon in 

some countries, including the United States, which joined the Berne Convention in 1988, coming into 

force in 1989.155 Prior to joining, registration and marking protected works with a © was necessary for 

copyright protection, which may result in confusion what is copyright protected in the absence of a mark. 

Even now, copyright registration is required in the United States in order to recover statutory damages, a 

term which some state party convention members contend circumvents the registration prohibition in the 

Berne Convention.156 

 

Taking into account the legal expense and complexities along with the fairly recent changes in 

requirements for protection, it is likely that authors could construe Creative Commons as a requirement 

for retaining control over works, rather than control over the IP rights retained and otherwise 

automatically held. Creative Commons, however, accomplishes the opposite of what would fully allow 

                                                   
153 Lessig, L., Commons Misunderstandings: ASCAP on Creative Commons, Lessig Blog 
(31 Dec. 2007), http://www.lessig.org/2007/12/commons-misunderstandings-asca/. 
154 The Berne Convention, supra note 74. 
155 The United States officially became a member of the Berne Convention on November 16, 1988. See Treaties and 
Contracting Parties, supra note 77. 
156 “This wording was designed to cover any provision in member-State law that, as distinct from making the 
recognition of an author's rights contingent upon compliance with some formality, made the bringing of proceedings 
to enforce these rights subject to a formality (perhaps even the same ones as required for the existence of protection). 
For example, the obligation the U.S. Copyright Act imposed on authors to register their works with the Copyright 
Office as a prerequisite to initiating an infringement action was deemed inconsistent with the article 5(2) prohibition 
on subjecting the exercise of rights to compliance with formalities… The 1988 Berne Convention Implementation Act 
accordingly lifted the requirement for non-U.S. Berne works, but retained it for U.S. works.” Ginsburg, J., The U.S. 
Experience with Copyright Formalities: A Love/Hate Relationship, 33 COLUM. J. L. & ARTS 311, 315 (2009). 
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organic evolution and practice of ICH with additional contractual restrictions on of already highly legally 

restricted use. An analogous system for protecting ICH would need to work with ICH that was already 

protected by law and then, by contract, allow a legal author to decide what types of restrictions should 

stay with the work.  

 

The breadth of funding and significant scholarly work indicate a global interest in addressing these issues 

as ICH increasingly intertwines IP. Researchers have designed at least one system that attempts to address 

the parallel issues tackled by Creative Commons, but in ICH, with Local Contexts. The project is 

sponsored and funded by the WIPO Traditional Knowledge Division; IP Issues in Cultural Heritage; New 

York University Graduate School of Arts and Sciences; and the Arcadia Foundation. 157 Local Contexts 

created an image-based system that communicates information for culture and traditional knowledge 

Traditional Knowledge Labels (“TK Labels”).158 TK Labels are visually similar to Creative Commons 

symbols in that they are small, black symbols meant to indicate to the user appropriate use and restrictions 

on the material.159 Additionally, TK Labels identifies a ‘reciprocal curation workflow’ that involves 

mutual feedback loops when archiving or safeguarding projects are undertaken by an institution.160 

                                                   
157 Local Contexts, http://www.localcontexts.org/, last visited 21 Nov. 2017. 
158 Id. 
159 TK Labels, Local Contexts, http://www.localcontexts.org/tk-labels/, last visited 21 Nov. 2017. 
160 Traditional Digital Content Lifecycle, Local Contexts, http://www.localcontexts.org/project/reciprocal-curation-
workflow-context/, last visited 21 Nov. 2017. 
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As with many of these types of regulatory measures or community guidance that stand in place of or 

supplement IP protection, TK Labels have no legal enforceability. However, this tool can be applied by 

the holder of a copyright in addition to existing IP right as usage guidance, or by communities of practice 

that do not hold the copyright.161 Although the TK Labels have no inherent legal enforceability, there has 

been no precedential litigation as to whether they might be taken as evidence of knowledge of ownership, 

bad faith, or might serve in a similar evidentiary capacity. Currently, they are guidance points or 

standards of practice without legal force. Even though not legally binding, they are “are cultural and 

social guides for action and promote the recognition of inherent and ongoing Indigenous rights to 

determine the correct and appropriate ways of listening, viewing, experiences Native, First Nations, 

Aboriginal and Indigenous cultural heritage.”162 The TK Labels project emphasises the need for “a 

practical method to deal with the range of IP issues that arise in relation to managing cultural heritage 

                                                   
161 Anderson, J., Options for the Future Protection of GRTKTCEs: The Traditional Knowledge Licence and Labels 
Initiative, 4(1) J. OF THE WORLD INTELL. PROP. ORG. 66, 68-70 (2012). 
162 Are TKs Legally Binding?, Local Contexts, http://www.localcontexts.org/are-tk-labels-legally-binding/, last 
visited 21 Nov. 2017. 

Figure 3.2: TK Labels 
Icons. Source: TK Labels, 
Local Contexts, 
http://www.localcontexts.org
/tk-labels/, last visited 21 
Nov. 2017. 
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materials.”163 This need is becoming near universal.164 The limitation of assigning TK Labels to 

indigenous ethnic minority cultures further marginalizes the possibly of a more widespread adoption and 

excludes legitimate communities of practice characterised by features other than as a traditional ethnic 

minority.165  

 

e. Interdisciplinary Definitional Challenges and Value166 
 

The RSA Report – and many other heritage institutions, scholarly outputs, and international legal 

instruments – asserts that ICH holds a high value for humanity and the practicing communities.167 All also 

agree that quantifying that value is difficult or impossible. Further, is it even desirable to quantify the 

value for sake of comparison against immovable heritage? Before approaching any type of comparable 

quantity, first, there must be a definition of what value is, in the context of ICH. Value holds specific 

meanings within narrow academic disciplinary foci in the disparate fields of law, economics, and culture 

– which can provide great benefits in the depth understanding of these fields – but can also cloud the true 

interdisciplinary nature of effects and application in practice. In the functioning world, the pertinent 

disciplinary theories of value do not operate in isolation. Terminology is of particular importance in every 

academic field, and specialists share insights through communications evolving from lengthy study. 

Digitisation and technological advances have only accelerated the infusion of international cultural and 

legal systems, a homogenisation leaning precariously towards uniformity, a loss of cultural diversity.168 

This increasing breadth of practical implications require policymakers, lawmakers, and academics to 

                                                   
163 About, Local Contexts, http://www.localcontexts.org/about/, last visited 21 Nov. 2017. 
164 Id. 
165 The need for a central decision maker may explain the limitation to indigenous communities; additionally, TK 
Labels are concerned primarily with TCEs, not ICH.  Anderson, supra note 161, at 66-67. 
166 Portions of this section were published at: Blakely, M, The Value Problem in Law and Intangible Heritage, II(4) 
EDIN, STUDENT L. J. 76 (2015). 
167 See, e.g., The RSA Report, supra note 50, at 18-23. 
168 “In synthesis, the rich cultural variety of humanity is progressively and dangerously tending towards uniformity. 
In cultural terms, uniformity means not only loss of cultural heritage – conceived as the totality of perceptible 
manifestations of the different human groups and communities that are exteriorized and put at the others’ disposal – 
but also standardization of the different peoples of the world and of their social and cultural identity into a few 
stereotyped ways of life, of thinking, and of perceiving the world.” Lenzerini, supra note 40, at 103. 
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expand interpretations and understandings of discipline-specific terminology; “[t]here is an obvious need 

for clarifying the generic tools and terminology of the social sciences across the disciplines, as academics 

argue past each other, using identical terms but attaching different meanings to them.”169 

 

When policymakers design and enact law, especially in rapidly evolving areas of law, they are 

increasingly seeking evidence to justify funding for particular courses of action,170 and often numerical 

values – in the form of direct economic income, participatory numbers, or other such calculable method – 

are seen as most persuasive.171 However, assigning this type of value can be problematic for areas that do 

not lend themselves well to quantification, notably ICH. In contrast with a relatively fully developed, 

modern concept like IP, even the perfunctory exercise of applying a working legal definition to ICH poses 

challenges.  

 

By nature, the law cannot protect what it cannot define; statutes must precisely define what falls under 

legal protection by way of consensus, and case law will flush out fact-specific applications in common 

law jurisdictions. Thus language is crucial to the law, and imprecise language leads to uncertainty and 

unenforceability. Due to the intrinsic ambiguity and social oscillation of ICH itself, law and economics is 

understandably difficult to apply but nonetheless is relevant and influential in practice. This does not 

negate the necessity of having a working definition and a demonstrable value to garner appropriate legal 

safeguarding, and so it is beneficial in an academic context to pursue a common ground on value 

surrounding ICH. 

 

                                                   
169 Grix, J., Introducing Students to the Generic Terminology of Social Research, 22(3) POLITICS 175–86, 175 
(2002). 
170 Copyright and other fields related to IP are now beginning to seek evidence to justify policies and ensure that the 
law is implementing effective means to reach desired ends. E.g., Hargreaves, I., Digital Opportunity – A Review of 
IP & Growth, U.K. IP OFFICE (May 2011). 
171 Whilst policymakers may consider using research as evidence upon which to base policy, many other factors 
influence decision-making. Thus even well researched and clearly communicated evidence is not determinative in 
policymaking. Id. 
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Academics have the opportunity to shape policymaking and socio-legal research approaches by 

identifying the role and value of ICH, a subject that often permeates legal cultural safeguarding but is 

infrequently named during accepted legal and heritage discourse. However, first, policymakers and 

researchers should explore interdisciplinary definitions of value to ensure that consistency and clarity of 

communication.172 Three primary fields intersect ICH in practice: law, economics, and cultural heritage 

studies. Each discipline defines ‘value’ in a different manner contextual to the field. 

 

The law interprets value often in context of consideration, or exchange of one thing for another. Common 

and civil law systems – and even legal scholarship, in fact – bother very little with the esoterica of value, 

focusing instead on precedent or practical codification. Black’s Law Dictionary defines value as “the 

utility of an object in satisfying, directly or indirectly, the needs or desires of human beings, called by 

economists ‘value in use;’ or its worth consisting in the power of purchasing other objects, called ‘value 

in exchange.’ Also the estimated or appraised worth of any object of property, calculated in money.”173  

 

Despite the fact that Black’s Law Dictionary references economists’ definition of value, economics delves 

far more into nuanced structures of value that exceeds the concept of legal consideration and utility.174 

Culture ‘is not an object, not a performance, not a site; it may be embodied or given material form in any 

of these, but basically, it is an enactment of meanings embedded in the collective memory.’175 When these 

enactments of collective memory are given a particular form, they can those expression can be ‘owned’ 

through a limited monopoly granted by IP, and then also produce quantitative data more easily. 

                                                   
172 “In order to produce good, clear scholarship, researchers need to fully understand the language with which they 
are working.” Grix, supra note 169, at 184. 
173 What Is Value?, Black’s Law Dictionary Online 2nd Ed., https://thelawdictionary.org/value/, last visited 17 Nov. 
2017.  
174 It is worth noting that “[t]he debate on value in economics is an old one, called the “paradox of value” by Adam 
Smith in The Wealth of Nations; it hinges on the divergence of intrinsic value and price as a measure of value – 
value in use versus value in exchange – as illustrated in the case of water (high use value, low price) and diamonds 
(low use value, high price).” Towse, R., ADVANCED INTRODUCTION TO CULTURAL ECONOMICS, (Edward Elgar 
2014) 4-5. 
175 Arizpe, L., The Cultural Politics of Intangible Cultural Heritage, 12 ART, ANTIQUITY & LAW 361-62 (2007) as 
cited in Forrest, C., INT’L LAW & THE PROTECTION OF CULTURAL HERITAGE 362 (Routledge 2010). 
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Nonetheless, this value is imposed by legal and economic frameworks. According to artist, writer, and 

producer Brian Eno “[s]aying that cultural objects have value is like saying that telephones have 

conversations.” 176 

 

From a legal perspective, value is inescapably dependent on how broadly or narrowly ICH is defined. For 

instance, the ‘outstanding universal value’ selection criteria in World Heritage Convention is found in the 

Operating Guidelines, not in the convention itself.177 The World Heritage Convention safeguards 

immovable, tangible heritage like properties and monuments. However, the Operating Guidelines are 

telling in that the value itself comes from what would qualify as the attached ICH without ever being 

explicitly named, such as the Paragraph 77 (vi) criteria for a property that is “directly or tangibly 

associated with events or living traditions, with ideas, or with beliefs with artistic and literary works of 

outstanding universal significance.”178 

 

Notably, “[t]he Committee considers that this criterion should preferably be used in conjunction with 

other criteria”, maintaining the separation between 2003 Convention and the focus of the World Heritage 

Convention on sites of cultural significance.179 Nonetheless, this comment does indicate the recognition of 

the intangible role in the tangible; were there no intangible value to a site, then it ceases to hold 

outstanding universal value in a cultural heritage sense. This approach to heritage conservation, that 

“treats materiality as an end in itself similarly effects a deformation of place. The excision of the material 

past from its social context, past and present, hollows it out and deforms it. What you are left is things 

minus feeling.”180 

                                                   
176 Leslie, I., Why the Mona Lisa Stands Out, 1843 Magazine (May/Jun. 2014) 
https://www.1843magazine.com/content/ideas/ian-leslie/overexposed-works-art.  
177 The Operational Guidelines for the Implementation of the World Heritage Convention, 41 COM 11, UNESCO, 
para. 77. (2017), http://whc.unesco.org/en/guidelines/, last accessed 21 Nov. 2017,  
178 Id. 
179 Id. 
180 Byrne, D., A Critique of Unfeeling Heritage, in Smith, L. and Akagawa, N. (Eds.), Intangible Heritage 
(Routledge 2009) 231. 
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ICH, however, can hold its value independent of any tangible form, holding intrinsic value, at the least to 

the practicing community, by providing ‘a sense of identity and continuity.’181 Whilst less prominently 

featured, the placement in the amended Operating Guidelines allows for easier updating and revision, 

which is crucial in safeguarding ICH or other intangible criteria that must attach to the property for 

inclusion.182 Operational Guidelines are more akin to rules, as the nomination for inscription must possess 

at least one of the features of outstanding universal value: 

77. The Committee considers a property as having Outstanding Universal Value (see paragraphs 49-53) if 
the property meets one or more of the following criteria. Nominated properties shall therefore:  

(i) represent a masterpiece of human creative genius;  
(ii) exhibit an important interchange of human values, over a span of time or within a cultural area 
of the world, on developments in architecture or technology, monumental arts, town-planning or 
landscape design;  
(iii) bear a unique or at least exceptional testimony to a cultural tradition or to a civilization which 
is living or which has disappeared;  
(iv) be an outstanding example of a type of building, architectural or technological ensemble or 
landscape which illustrates (a) significant stage(s) in human history;  
(v) be an outstanding example of a traditional human settlement, land-use, or sea-use which is 
representative of a culture (or cultures), or human interaction with the environment especially 
when it has become vulnerable under the impact of irreversible change;  
(vi) be directly or tangibly associated with events or living traditions, with ideas, or with beliefs, 
with artistic and literary works of outstanding universal significance. (The Committee considers 
that this criterion should preferably be used in conjunction with other criteria) ;  
(vii) contain superlative natural phenomena or areas of exceptional natural beauty and aesthetic 
importance;  
(viii) be outstanding examples representing major stages of earth's history, including the record of 
life, significant on-going geological processes in the development of landforms, or significant 
geomorphic or physiographic features;  
(ix) be outstanding examples representing significant on-going ecological and biological processes 
in the evolution and development of terrestrial, fresh water, coastal and marine ecosystems and 
communities of plants and animals; (x) contain the most important and significant natural habitats 
for in-situ conservation of biological diversity, including those containing threatened species of 
Outstanding Universal Value from the point of view of science or conservation.  

78. To be deemed of Outstanding Universal Value, a property must also meet the conditions of integrity 
and/or authenticity and must have an adequate protection and management system to ensure its 
safeguarding.183  
 

These criteria are the result of international collaboration and consultation, but there are no review 

processes for ICH, which “implies that intangible values are fixed and immutable rather than fluid and 

socially determined.184 Assigning value to a tangible, immovable item cultural heritage is a far clearer 

                                                   
181 The 2003 Convention, supra 4, at Art. 2(1).  
182 Forrest, C., INT’L LAW & THE PROTECTION OF CULTURAL HERITAGE (Routledge 2010) 233. 
183 Id at para. 77-78.  
184 Byrne, supra note 180, at 230. 
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task than assigning value to ICH. Nonetheless, as demonstrated by these definitions and standards of 

outstanding cultural value, even pinning down value in fixed cultural heritage can require broad scope and 

flexibility to reflect the priorities of communities. 

 

Even utilising the relatively new field of ‘law and economics’, originating from the Chicago School with 

Professor William Landes and Judge Richard Poser, to calculate the value of ICH may fail to satisfy both 

strict economists and doctrinal legal scholars due to the necessary compromises in practice, a fate often 

suffered by interdisciplinary approaches.185 These interdisciplinary compromises, however, allow for a 

more holistic view and realistic insight into how research and academia interact with and facilitate change 

in practice and policy.  

 

The Wealth of Nations is generally agreed to have established the field of classic economics, the 

foundation for value theory in economics.186 Since Adam Smith, Karl Marx, and other influential 

scholars, the expansion of economics and value theory has become heavily contested amongst competing 

theories. Despite value as a core principle in the field, even primary introductory economics textbooks 

shy away from a succinct definition, instead exploring in depth ‘price’.187  

 

Through a contemporary lens, modern economists have illustrated value as varying types of utility via an 

examination of unlawful file sharing behaviour.188 Here, economists measured value by the types of 

categorical benefit the user gained through different aspects of utility: financial and legal, experiential, 

technical, social, and moral utility.189 Whilst these aspects were applied to benefits or value of illegal file 

                                                   
185 Landes, W. and Posner, R. An Economic Analysis of Copyright Law, 18 J. OF L. STUDIES 325 (1989). 
186 Smith, A., THE WEALTH OF NATIONS (1776). 
187 Samuelson, P. and Nordhaus, W., ECONOMICS (McGraw-Hill 2010). 
188 Watson, S., Zizzo, D., and Fleming, P., Determinants and Welfare of Unlawful Filesharing, CREATE Scoping 
Report (2014), available at http://www.create.ac.uk/publications/determinants-and-welfare-implications-of-
unlawful-file-sharing-a-scoping-review/. 
189 Id. 
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sharing, so too could these utilities be relevant in a broader sense to deriving an otherwise amorphous 

value in an interdisciplinary context. 

 

Further still, albeit less specifically than utility categorisation, economic value could be communicated 

under a ‘pluralist’ theory of value, “to value something is to have a complex of positive attitudes toward 

it, governed by distinct standards for perception, emotion, deliberation, desire, and conduct.”190  

An initial delve into the 2013 New Palgrave Dictionary of New Economics, originally published in 1894, 

reveals over 1,900 articles in an eight-volume set, regarded as a “definitive scholarly reference work for a 

new generation of economists.191 A quick search returns 120,109 results from the full text.192 When 

tackling the Palgrave, “one expects to find an environmental impact statement and a request for a zoning 

variance.”193 Thus economics offers a plethora of theories on definitions and calculations of values, but 

these two areas of economics that might best lend to a greater understanding of value and ICH. 

 

Professor Ruth Towse addresses the problem specifically of cultural goods and economics: “Needless to 

say, there has been considerable debate about the ubiquity of public goods in the cultural sector. How 

wide the net is cast for what to include in ‘culture’ – language, customs, social values, sense of civic and 

national pride and so on, adopting the anthropological use of the term – influences the extent to which the 

concept of public goods is appropriate and the case for public subsidy and the type of organization that 

would provide the good. Even though there are few cases of pure public goods, many cultural goods and 

services have public goods characteristics, sometimes called ‘quasi-public goods’.194 

 

                                                   
190 Anderson, E., VALUE IN ETHICS AND ECONOMICS 2 (1996). 
191 Durlauf, S. and Blume, L. (eds), THE NEW PALGRAVE DICTIONARY OF ECONOMICS (Palgrave 2013); 
About, Palgrave MacMillan,  http://www.palgrave.com/page/about-us/ (last visited 22 Nov. 2017). 
192 Id. 
193 Solow, R., The Wide, Wide World of Wealth, THE NEW YORK TIMES, 20 Mar. 1988. 
194 Towse, supra note 174, at 17. 
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These quasi-public goods, which hold both public and cultural good characteristics, can be approached 

with two relevant areas of economics: welfare economics and contingent valuation. Welfare economics 

deals with market failure, which we might expect to see with ICH due to the problems with calculating 

value. Welfare economics also addresses achieving an overall net social benefit and is more concerned 

with resource allocation rather than individual equity, which can distort incentives and measurements of 

economic value. Contingent valuation measures willingness to pay for cultural heritage by 

participants/visitors and non-participants, such as funders acknowledging indirect values of ICH and 

paying for ‘option demand’ or the option to visit or practice the ICH in the future.  

 

In some instances, governments have stepped in to address the market failure in the arts market, as value 

is not reflected in market prices. Welfare economics deals with this type of market failure – equality 

aside, welfare economics addresses achieving an overall net social benefit. However, this economics 

model is more concerned with resource allocation than individual equity, using incentives and 

measurements of economic value. Therefore, with cultural heritage and particularly ICH, there is a case 

for public subsidy: “When social benefit exceeds private benefit (demand) the gap can be filled by 

subsidy, the amount being determined by the difference between the two.”195 Whilst the economic 

argument for public subsidy is a strong in making a case for funding, it still presumes that monetary value 

can be assigned to cultural benefits.  

 

Both welfare economics and contingent valuation methods can stimulate willingness to support arts and 

culture through taxation and are important measures for legal policy makers. However, when considering 

the breath of ICH value, economic measurement falls short of encompassing creative and cultural value, 

“nor do they reflect the wider significance of creativity and culture to society, which is not amenable to 

that sort of measurement.”196 

                                                   
195 Id at 16. 
196 Id. 
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The heritage sector has the luxury of defining value in a more holistic sense, sometimes referred to as 

‘cultural significance’.197 However, this definition maybe less luxurious and inclusive than it appears 

prima facie.198 The societal and legal dialogue surrounding cultural significance is highly dependent upon 

historical definitions of cultural value, reflected in costly displays of ‘high’ culture, as are protected 

through the World Heritage Convention.199 This translates to the longevity of economic standing of a 

country correlating to its legally and financially supported culturally significant heritage as it will be 

prioritised for safeguarding, protection, and public (and even private) funds.200 

 

In 2008, Laurajane Smith identified this formative, institutional dialogue as Eurocentric authorised 

heritage discourse (“AHD”).201 This AHD demonstrates how cultural establishments prioritise 

immovable, tangible heritage, such as monuments – which are better suited to economic evaluation and 

return – and is bereft of acknowledgement of diverse intangible cultural manifestations.  

… Western Europe is imagined to have discovered heritage, almost as if there were no other 
cultures or groups already conceiving of the past and its role in the present. As a consequence, 
the dissemination of ‘best practice’ (often imagined as descending down from Europe – see 
Smith 2006: 111), well-intentioned though it may be, is perhaps better understood as a form 
of conceptual imperialism, through which a limited understanding of heritage has been used 
to provide the terms by which the rest of the world must come to identify and manage 
heritage.202 

 

                                                   
197 Assessing Cultural Heritage, The Getty Museum/The J. Paul Getty Trust (2002) 
http://www.getty.edu/conservation/publications_resources/pdf_publications/pdf/assessing.pdf. 
198 “…policies ostensibly about social inclusion are effectively reducing ideals of participation, involvement and 
plurality to mere rhetoric, or empty words.” Waterton, supra note 37, at 74. 
199 The World Heritage Convention, supra note 31, at Art. I. 
200 “… aesthetically pleasing material objects, sites, places and/or landscapes that current generations ‘must’ care 
for, protect and revere so that they may be passed to nebulous future generations for their ‘education’, and to forge a 
sense of common identity based on the past. … aesthetically pleasing material objects, sites, places and/or 
landscapes that current generations ‘must’ care for, protect and revere so that they may be passed to nebulous future 
generations for their ‘education’, and to forge a sense of common identity based on the past.” Smith, L., Class, 
Heritage & Negotiation of Space, Missing Out? English Heritage Conference 1 (2006), available at 
https://www.english-heritage.org.uk/content/imported-docs/a-e/Smith_missing_out_conference.pdf.  
201 Id. at 2. 
202 Waterton, supra note 198, at 70. 
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Rather than relying upon objects and obligations thereto, Crouch suggests that, if “… space can be 

encountered in a process of ‘spacing’ and nature in a process of ‘naturing’, so too can heritage be 

experienced and encountered in a process of ‘heritaging’ or as a social practice”.203 These concepts of 

‘spacing’ and heritaging’ are concepts more prominently identified with ‘culture-producing’, as opposed 

to ‘knowledge-producing’ societies, but are omnipresent across cultural practice. The discrepancy is 

simply maintained by discordant discourse, the AHD.204 The discourse and framing is a mechanism that 

forms and reinforces ICH practices, as all societies practice their own particular ICH. One approach to 

bridge this cultural gap is to increase the recognition of include notions such as ‘spacing’ or 

‘heritaging’205 as intrinsic to tangible or immovable cultural heritage, no matter the geographical origin. A 

gradual redirection of parts of the fully integrated cultural practices could help to correct misconceptions 

and othering regarding ICH and address concerns expressed by scholars WIPO consulted about the 2003 

Convention, related to creating a separate legal instrument for ICH.206 As sovereign states are typically 

tasked with education, awareness, and global participation on behalf of citizens, international consultation 

through conventions and organisations like UNESCO can facilitate safeguarding and emphasising the 

ubiquity of ICH, rather than classifying it as an irrelevant issue and perpetuating this false dichotomy 

related to ICH. 

 

In the worst case, this resistance to inclusion of ICH becomes ‘othering’ in its most damaging form.  One 

U.K. heritage practitioner interviewee expressed this sentiment in relation to ICH: “Do you want us to go 

out and collect, like stories from Gypsies or something? Who? Where? … At that time is was just, it was 

like … what is this? It was unfathomable to be talking about something like this, there was, kind of, no 

sense of relevance.”207 This sentiment seems to validate Greenland’s Minister of Culture, when referring 

                                                   
203 Crouch, D., Spacing, Performing, and Being, 35 ENV’T & PLANNING 1945-60 (2003). 
204 Waterton, supra note 198, at 63-5; the 2003 Convention was partially spearheaded as a response to the World 
Heritage Convention, which is built-heritage focused. Deacon, supra note 4, at 2. 
205 Crouch, supra 203. 
206 Deacon, supra note 4, at 4.  
207 Waterton, supra note 198, at 68. 
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to globalisation as an alternative form of cultural colonization; surely there are British gypsies, as well as 

of other national origin, whose culture is relevant to global heritage.208 

 

The power to sign the United Kingdom – England, Wales, Scotland, and Northern Ireland – onto 

international treaties remains with Westminster in England. Scotland recently held a vote to gain 

independence from the UK, which was defeated with 45% in favour. However, the election provided an 

unusual opportunity for the country to publicly present what Scottish national policies would be if 

governed from Holyrood and not Westminster. An independent Scottish government would have signed 

onto the 2003 Convention and specifically set out this intention.209 Far from empty campaign promises, 

Scotland had previously evidenced its interest in the 2003 Convention by preparing its own ICH 

inventory in 2008, in accordance with the requirements to sign on to the international treaty.210 In 

comparison, English Heritage reported in 2009 that “The UK looked at the convention and concluded that 

a) it would be very difficult to monitor and enforce, and b) it duplicated efforts that the UK was already 

undertaking.”211  

 

Cultural heritage, tangible or intangible, can be suppressed if dictated and fostered through the majority. 

This type of dynamic further widens existing gaps recognised through mainstream cultural heritage 

preservation laws and agencies; however, these tend to focus on minority indigenous culture when 

addressing lack of representation. As evidenced in the case of Scotland, economically developed 

countries may also not have their interests fully represented in the realm of cultural heritage, putting the 

                                                   
208 Lenzerini, supra note 40. 
209 Scotland’s Referendum, THE SCOTTISH GOV’T, available at https://www.scotreferendum.com/questions/will-an-
independent-scotland-honour-existing-international-treaties-agreements-and-conventions-around-culture-and-
heritage/ (last visited 12 Mar. 2015). 
210 McCleery, supra note 17;  The 2008 listing is available also as an online wiki. ICH Scotland, Museums Galleries 
Scotland, http://ichscotland.org/, last visited 21 Nov. 2017. 
211 McCleery, A., et al., Defining and Mapping Intangible Cultural Heritage, D’Art Topics in Arts Policy, No. 36, 
International Federation of Arts Councils and Culture Agencies, Sydney 6 (2009), available at 
www.ifacca.org/topic/heritage-defining-intangible-cultural-heritage. 
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ICH at risk. The risk is likely a different type of risk in modern times (subtle erosion as opposed to 

intentional suppression), but nonetheless the risk is present and deserves consideration. 

 

In addition to the problem of interdisciplinary definitions of value, ICH also must balance the problem of 

‘value to whom’. Under myriad established legal theories, it is well recognised that IP has tangible and 

intangible aspects and that rightsholders hold interest and limited exclusionary rights in the intangible 

aspect.212 Despite subject matter and practical overlaps, cultural items are presented as dichotomous – 

movable or immovable, tangible or intangible, societies as knowledge producing or culture producing.213 

This false dichotomous vernacular of cultural heritage shapes perception and practice – especially 

concerning a widening Global North/Global South – developing /developed approached, circularly 

reinforced by international treaties, legal protections, and cultural branding.214 When it comes to creating 

a viable, working definition of ICH, this task is seen as ‘near impossible,’ but it must be contextualised 

the definition of value and for whom the ICH has value, thereby giving it significance.215  There are two 

predominant approaches to this issue: the practising community approach and the common heritage of 

humanity (“CHH”).216 Depending on which perspective is adopted, the result can vary greatly, not only 

very different methods of safeguarding, but also different aspects of ICH falling under protection. 

 

From the CHH perspective, equal efforts should be put into salvaging all ICH that does not violate 

internationally mandated human rights protections.217 Conversely, if ICH is based solely what an 

autonomous, practising community deems valuable, then presumably more developed countries would 

choose to enact more insular ICH legislation. However, the practising community approach may mean the 

                                                   
212 E.g., The Berne Convention, supra note 5. 
213 Deacon, supra note 4, at 2. 
214 Id. 
215 Forrest, C., Int’l Law & the Protection of Cultural Heritage 362 (Routledge 2010). 
216 This concept is also known as the ‘common heritage principle’ and was first mentioned in legal documents in 
1954 in the Preamble to the Hague Convention for the Protection of Cultural Property in the Event of Armed 
Conflict, as the ‘common heritage of mankind’. 
217 E.g., female genital mutilation. 
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media coverage, related to geographical coverage area, between Fair Isle on Shetland and Chanel is 

indicative of the unequal bargaining and social power that a smaller ICH practitioner has opposed to a 

large fashion house; however, social media has broadened the platform. Still the article championing an 

apology as opposed to the injunction or damages that might have come from a lawsuit, as well as the 

resource sink for both parties, is telling about societal perceptions of this type of ICH. 

 

Further working from this Chanel example, what might have deterred this plagiarism or ‘dysfunction’? 

One approach may examine this question from three perspectives: the practitioner, the cultural institution, 

and the business. All humans, at some point or another, are ICH practitioners. Those who work in the 

creative or cultural fields would benefit from an enhanced spotlight on ICH by greater recognition of 

value. Cultural institutions are already, intentionally or unintentionally, safeguarding ICH in addition to 

the more traditional collection of tangible objects. However, increasing intentionality in regard to ICH 

stewardship can better safeguard ICH and also bring a new richness and depth into cultural institutions’ 

collections and exhibitions as well as heighten visitors’ and communities’ understanding and experience.  

 

Businesses might be most interested in identifying and understanding ICH as a resource and reputation 

saving measure to avoid negative exposure as with Chanel and Fair Isle. In the end, this plagiarism cost 

Chanel very little, and no legal action resulted. However, this will not always be the case, especially as 

practitioners gain greater understanding of IP and ICH; access to a large audience through social media 

has also proved to be a strong tool to use public pressure to prevent such ICH misuse. In addition to 

avoiding negative consequences, Chanel here also responded by representing its interests as in support of 

heritage, know-how, and creativity. Thus using a tool to ensure that, when working with inspired or 

transformed materials, the ICH is acknowledged and properly safeguarded. This might also constitute 

dedicating part of what might otherwise be swept up into automatic copyright protection or working with 

the community either by using a system similar to TK Labels or by a commercial version of reciprocal 

curation, for instance. 
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f. Abstraction for Intangible Cultural Heritage  
 

A primary issue in safeguarding ICH in the face of expanding IP rights protection is identifying the ICH. 

Particularly as covered supra, pinning down a definition for a practice that requires flexibility to evolve 

constantly and reflect the identity of a community at any given time is a challenge even for ICH 

specialists. When ICH crosses over into another discipline, such as IP law, the complexity is 

compounded. Nonetheless, the real-world functionality demands this interdisciplinary consideration as the 

subject matter is separated theoretically but not in practice. Of the two fields, IP has greater clout as far as 

enforcement and economic power. So how can ICH co-exist under the law? Rather than creating a new 

system or statutory framework, existing analytical techniques in IP law can be used to identify ICH and to 

ensure appropriate safeguarding is in place. The contemporary IP and ICH interaction, demonstrated in 

the previous section between Chanel and Shetland designer, Mati Ventrillon, has a high potential to 

interfere with ICH safeguarding efforts through tangification, especially as the balance of resources is 

frequently unequal.  

 

The first step is recognizing that there is an ICH element to the work in question. As discussed, this is not 

always a straightforward proposition, but by reviewing some key words from international work that has 

been done by ICH professionals, large parts of the ICH can be identified. After identifying the ICH, the 

next step might be to review which parts of the entire works fall under copyright protection and which 

parts should be safeguarded. As illustrated in chart form here, that will then flag ICH for intentional 

decision-making about the treatment of the ICH aspects of a work. Part of the issue is that it is not even 

on the table outside of the direct IP; this, again, is not outside the purview of legal work in IP. Due 

diligence in trade mark law is standard practice.686 

                                                   
686 Searching for Similar Marks, UK IPO, https://www.gov.uk/government/publications/searching-for-similar-trade-
mark-goodsservices-in-other-classes, last visited 21 Nov. 2017. 
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Work:  Tangible elements Intangible Elements 
Tartan cloth - Garment 

- Pattern 
- Weaving tech 
- Historical affiliation 
- Registration 
- Any IP  
- Technique/knowledge 
- Cultural affiliations 

 

 

In some cases, this process might be too extensive. The artistic work might be a new, single, sufficiently 

original painting; the identified entire work would gain copyright protection for the author’s life plus up 

to 70 years.687 This work is the IP of the author. Whilst the author might have utilized techniques that 

would qualify as ICH, as he or she likely acquired these skills from learning from a mentor or may 

incorporate special knowledge about a particular type of art, it does not automatically follow that there is 

an ICH issue to flag. Whilst ICH is a living practice passed down from generations, it also must reflect 

the identity of a community. A case may exist where ICH is less of a concern because 1) the technique is 

not subject to propertisation; 2) there is no ICH imagery; and 3) the artists’ community is not – even if 

there might be an argument that there is a ‘community identity’ for modern artists, for example – 

suffering any adverse effects nor has tangification of the ICH occurred.  

 

This type of a checklist could easily be handled and flagged by IP legal interns or junior counsel, with a 

basic knowledge of ICH and minimal training before passing to more experienced lawyers. Certainly, the 

representatives from Chanel who visited Shetland and Ventrillon at her studio were fully aware of the 

ICH attached to the Fair Isle designs. Once existing ICH is identified in a project or product, then a more 

                                                   
687 CDPA, supra note Error! Bookmark not defined.. 

Figure 5.4: Sample Checklist of Tangible and Intangible Elements. Source: Original to dissertation. 
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advanced examination can be performed, just as would be done for analysing the potential for copyright 

infringement against existing works protected by copyright. 

 

Despite the nebulous and flexible definition of ICH as explored herein, IP lawyers, policymakers, and 

legislators are not unfamiliar with creating an operable legal structure whilst allowing for flexibility, 

evolution, and new fact patterns.  This type of flexibility is seen when making a determination regarding 

substantial similarity in a case of alleged nonliteral copyright infringement.688 This method of determining 

copyright infringement analysis embraces a fact-dependent, amorphous technique already when 

determining substantial similarity in nonliteral infringement:, which varies by jurisdiction.  Courts will 

filter out the elements that are not protected and compare the protectable elements between the two works 

to determine if they are substantially similar. Designers Guild v Russell Williams Textiles Ltd set out the 

contemporary consideration in order to assist with an abstraction analysis for substantial similarity in non-

literal infringement in authorial works: 

Once the judge has found that the defendants’ design incorporates features taken from the copyright work, 
the question is whether what has been taken constitutes all or a substantial part of the copyright work. This 
is a matter of impression, for whether the part is taken is substantial must be determined by its quality 
rather than its quantity. It depends upon its importance to the copyright work. It does not depend upon its 
importance to the defendants’ work… The pirated part is considered on its own… and its importance to the 
copyright work assessed. There is no need to look at the infringing work for this purpose.689  
 

The consideration of when to exclude a certain amount of similarity as infringement emphasises the 

principle that ideas are free from exclusive monopolies as well as that copyright holder’s expression is 

awarded protection under the law.  

 

A similar analytical structure can be applied to ICH, particularly as the ‘line’ for applying safeguarding 

measures is similarly difficult boundary to define, as with the boundary between idea and expression. 

                                                   
688 Literal copyright infringement is an exact duplicate of the copyrighted work and causes no confusion as to 
infringement. Non-literal copyright infringement is more difficult to determine as it may infringe the protected 
expression without exactly copying the first work. 

689 1 WLR 2416, 2431 (2000).  The European Union addresses the issue of substantial similarity in a more expansive 
fashion through Infopaq Int’l v Danske Dagblades Forenung, Case C-508 (2009).  
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Determining if an artistic, literary, or dramatic work is protected by copyright is an objective exercise. 

The CDPA sets out statutory criteria that inform the IP status of the work and is enforceable by 

injunction, monetary damages, and sometimes criminal liability.690 Whether or not a practice constitutes 

ICH is a subjective valuation by the practicing community, measured by authenticity, identity reflection, 

and intergenerational transmission. The enforcement mechanism is often social in nature; often no legal 

framework prevents others outside of the practicing community from adopting and even commercialising 

ICH. However, each construct framework overlaps; some IP is also ICH, but not all; some ICH is IP, but 

not all. With alterations or over time, the area that overlaps has the potential to increase. 

 

  

It is this area of overlap with which this dissertation is primarily concerned. When a practice is composed, 

in whole or in part, of both IP and ICH, the possibility for competing claims to arise is heightened; 

however, IP holds an advantage in that it is easier to legally determine objectively, with identifiable 

authors or owners, and is legally enforceable. ICH has no such advantage, and yet, if IP encloses ICH that 

is not in the ‘overlap’ area, then it is overreaching its authority, against the intention of the legislature. By 

using abstraction with ICH criteria, the same logic can be used to determine which aspects of ICH are 

safeguarded. For ICH, the first step, abstraction, would entail identifying all the ICH that might be 

considered ‘substantially similar’ to the IP.  

 

                                                   
690 Chapter IV, Remedies for Infringement, CDPA (1988). 

IP
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valuation

- legal 
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Figure 5.5: Overlap of IP and ICH in 
Abstraction. Source: Original to 
dissertation. 
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As depicted above, the enforcement is different; but modern-day companies care more about corporate 

social responsibility and reputational damage than ever, as social media holds huge sway.691 If those 

elements are to be copied into a new work outside of the community, special care should taken to either 

modify the output to avoid commercialisation and commodification. Because this intellectual process is 

established within the IP field, approaching ICH through abstraction may assist clear some confusion 

surrounding definitions and value. This approach is not meant to layer on top of copyright abstraction; 

rather it is meant as a comparative tool to understanding the implications and possible impacts of creating 

works which incorporate ICH, even if the ICH is not under copyright, due to age, uncertain authorship, or 

previous lack of fixation.  

 

  

 

The left triangle is a typical way that abstraction can be visually represented. The pool of ideas is very 

large and is unprotectable as it’s meant to be available for all to draw on to create and to generally enrich 

society. This justification can be said also of shared culture. The boundary for defining the protectable 

elements is similarly vague; however, the determination must be made objectively for copyright and 

subjectively for safeguarding.  Nonetheless, the analytical process can be applied to make a more useful 

decision with cultural material. 

 

                                                   
691 Aula, P., Social Media, Reputation Risk, and Ambient Publicity Management, 38(6) STRATEGY AND LEADERSHIP 
43, 48-9 (2010). 
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g. Conclusion 
 

In the past, an IP-based company might have safely gone forward on the basis that, if creative or cultural 

material is not protected by copyright, it may be freely used and propertised for sale. However, companies 

are now under increased scrutiny and exposed to greater risk of reputational damage as well as law suits 

for misusing ICH or IP-protected works.  

 

It is unlikely that IP lawyers for large, commercial clients, like Chanel, will expand their repertoire into 

international cultural heritage law theory. However, given the impact of social media and growing 

importance of good corporate citizenship, it is likely that these lawyers (and in-house public relations 

teams) are looking for ways to ensure their clients are not running afoul of cultural misappropriations as 

well as copyright and trade mark infringements. The types of incidents are costly economically, 

temporally, and reputationally. One additional ICH checkbox for companies or flag for IP-heavy 

industries could improve efficiency and prevent ‘borrowing’ ICH and IP. Litigation is common for 

infringement, and had Chanel infringed on a more litigious designer or on a well-represented cultural 

group, this may well have turned into a costly lawsuit. 692 

Looking back to the case of Fair Isle designs and Chanel, amongst other similar situations, companies 

may be receptive to implementing better internal controls with in-house counsel when designing or 

producing items that incorporate concepts related to cultural heritage, even if a licensing agreement is not 

in place. Using an existing legal analytical tool to sift through a similarly dense and nebulous subject 

matter has several advantages, including minimal resource commitment and limited additional training. 

Presenting ICH in a framework where the critical analysis used for substantial similarity in copyright 

could be applied would be reasonable and easy for lawyers to understand and implement. The result of 

                                                   
692 See, e.g., Westney, supra note 665. 
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such an application would enhance safeguarding by flagging potential misuse of ICH, rather than finding 

infringement like with copyright, and this abstraction for ICH could be a guideline for companies looking 

to prevent reputational damage and possible (if unlikely) lawsuits. Like TK Labels, ICH abstraction could 

be used to make culturally appropriate and ethical decisions.693 

VI. Dissertation Conclusion 

ICH forms the very fabric of society by reflecting the identity of communities; ICH has myriad 

manifestations, including dance, song, stories, craft, and traditional knowledge. The natural evolution of 

these practices occurs through creative expressions of the practicing communities and is perpetuated 

through intergenerational transmission. Intangible expressions are also intertwined with the tangible 

products created during the practice of the ICH and with the meaning and history behind immovable 

heritage, such as monuments. Due to the nebulous and constantly evolving nature of ICH, legal statutory 

intervention is challenging, and various legal attempts have been made to safeguard ICH. One major 

international treaty has been accepted as a central instrument to govern ICH: the 2003 Convention. Like 

many international treaties, enforcement of its terms is limited due to national sovereignty considerations. 

Even though the statutory construction of the 2003 Convention is designed to encompass the defining 

ICH traits, ICH inevitably is snared by another body of very structured law due to the overlap of subject 

matter: IP law, one body of international law enforced through trade sanctions. 

 

This dissertation has explored the symbiotic relationship between IP law and ICH, which generally 

operate as siloed fields; researchers and practitioners have limited interdisciplinary interaction, whereas 

actual creative and traditional practices by individuals and communities are the subject matter of both 

fields. The central thrust of the research is to locate the effects of these two legal fields and to inform 

policy and legislation where and when this previously under-considered effect and influence exists. 

  

                                                   
693 Anderson, supra note 161, at 73. 
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This IP and ICH relationship was examined through a treatment of recent legal history and the lens of 

three country case studies: Scotland, Ireland, and Wales. The three countries were selected based on 

certain commonalities which allow for a more relevant comparison of the effects of ICH and IP law by 

excluding factors that might confound the comparison. The countries are geographically close. They share 

cultural, political, legal, and social history as well as have limited or recently limited sovereignty in these 

areas. Whilst all three countries are governed under the auspices of the European Union at the present 

time, IP law in Scotland and Wales is governed centrally from Westminster under UK law. Ireland was 

governed under UK law until 1921, so the legal history and influence is similar and still present. Due to 

these factors, much of the ICH is also shared or of similar origin. Additionally, these countries have 

developed economies, whereas ICH is frequently associated with countries that have a developing 

economy and IP production is seen as a feature of developed countries. Further, ICH is not often 

considered significant to IP law as a field of research and practice. 

  

This dissertation demonstrates that, contrary to this perception, ICH has a strong symbiotic relationship 

with IP law – through an examination of IP law and ICH in these countries. Specifically, tartan in 

Scotland is used as an example of domestic statutory intervention, with consideration given to the role of 

community participation in government-initiated regulation, acting as a pseudo-IP right. The Welsh 

language case study shows how ICH influences legislation through grassroots community organisation 

and ICH practice. The Gathering cultural tourism initiative in Ireland demonstrate how identity, branding, 

and copyright interact with ICH. 

  

Additional themes were revealed through this research, including definitional challenges in the legal field; 

first- and second-wave ICH adoption in relation to ‘invented traditions’, and governmental intervention; 

and importantly, identifying ‘tangification’. Tangification emerged as a phenomenon in each case study, 

and on investigation, can be traced with many forms of ICH in diverse economies. This process begins a 
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type of ICH and occurs in four steps: 1) tangification, where the ICH takes on a corporeal form; 2) 

propertisation; 3) commodification; and 4) commoditisation.  

  

In an increasingly globalised economy and the exponential growth of technology and digitisation, 

tangification is frequently driven by the circuitous impact IP law and ICH have on each other: namely that 

IP law has the potential to encourage ICH transformation into a fixed form, causing copyright protection 

to automatically attach. At this point, propertisation occurs and allows for IP rights to arise. When any 

item, tangible or intangible, can be property, then it can usually be saleable; saleable goods run the risk of 

becoming generic. Each step in the tangification process is necessary, but not sufficient, and thus is not an 

inevitable process. If ICH is propertised, these IP protections can exclude a community from the practice 

or even allow an individual, whether a member of the practicing community or not, to economically 

exploit the ICH through commodification, risking commoditisation. At this stage, ICH is stripped of a key 

defining feature: identity. 

  

If copyright mechanisms will inevitably propertise some manifestations of ICH, then it is important to 

parse out how the ownership and tangible aspects will influence the ICH. Importantly, is this the intent 

and purpose of copyright? Copyright is designed to serve authors through limited exclusionary rights and 

incentivise original creation of artistic and literary works – ultimately to contribute to the public good. If 

ICH is typified by manifesting cultural identity that evolves through collective practice and memory, 

removing it from the public sphere if the creative step in is insufficient just to return it to benefit the 

public after a period of time seems unsound. 

 

Tangification highlights the possible dangers to ICH once fixed, including stagnation and ossification of 

the practice. When examining three different types of ICH in relation to IP, the tension between 

safeguarding ICH in a form that allows the community of practice to naturally develop the ICH and the 

fixation and commercialisation in a modern global economy. Even though the ICH and communities were 
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diverse, each form of ICH continued down an identifiable path as IP and the tangible form came into play. 

The use of abstraction as a technique of legal analysis can assist in identifying when there is ICH that 

should be safeguarded or when more care should be taken in creating marketable IP including the ICH. 

 

This dissertation offers the original contributions to research field research fields of IP law and cultural 

heritage law by highlighting the impact cultural practices have on law and conversely how IP law can 

affect ICH. Whilst digitisation and financial incentives offered in the global economy can accelerate the 

tangification, acknowledging the implications of IP rights attaching to ICH and the value of safeguarding 

in the absence of other protections is even more crucial when the process is inevitable. Further, this 

dissertation encourages the incorporation of the effects of ICH into IP legislation and policy-making, 

working towards bridging the divide between the two fields by contributing to the budding discourse 

regarding subject matter similarities and causative repercussions of ICH and IP. 

 

Due to the underexamined nature of ICH and the role it plays in cultural life, particularly in economically 

developed countries, it has been swept up in the IP movement fairly smoothly and with little resistance. 

ICH is conceptually difficult to grapple with and defies form and structure. This antithesis to legal 

frameworks results in exclusion from the conversation altogether. Whilst this may be the easy route in the 

short run, in the long run, this subtler erosion of ICH in countries that place a high value on ‘knowledge 

production’ and personal property ownership can also erode community and identity expression.  

 

 

At the time of writing, 175 countries have ratified the 2003 Convention.694 In contrast to the World 

Heritage Convention, which focuses on tangible cultural locations,695 the 2003 Convention focuses on 

                                                   
694 The 2003 Convention, supra note 4. 
695 The 2003 Convention was partially motivated as a “corrective” to the World Heritage List exclusion of valuable 
cultures without maintained cultural locations, which disproportionately affected southern hemisphere countries. 
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“Oral traditions and expressions, Performing arts, Knowledge and practices concerning nature and the 

universe, Social practises, rituals and festive events, Traditional craftsmanship.”696 Notably absent from 

the signatories are the United States and the United Kingdom. Whilst speculation regarding this absence 

may point to concerns about the integrity of domestic IP systems and sovereignty, a UK representative 

simply stated that the United Kingdom had no intangible culture to protect.697 This claim, whilst wholly 

erroneous, is not uncommon in certain developed countries and is one driver of the acceptability of 

commercialization of ICH, which may diminish its cultural value. At minimum, identification and 

recognition through joining this international treaty would help to protect the diverse ICH within the 

United Kingdom. 

 

On the legislation-heavy side, separate law regarding protection of ICH might be implemented. However, 

this approach is often implemented with minority indigenous populations, who were previously and 

currently marginalized in representation.698 Whilst entire bodies of law meant to protect minority cultures 

may not be relevant or efficient for domestic ICH legislation, the argument that a majority population 

needs no legal protection for ICH falls short in the face of globalization and rampant commercialization. 

Thus some type of legal recognition of ICH and not only of IP or of tangible cultural heritage is 

necessary. 

 

Should ongoing legislative action to register tartans discontinue due to funding or administration change, 

a more informal partnership through the NRS could be formed to support UK community organisations 

and to ensure continuity as well as the nature of ICH without stifling evolution of the ICH. For instance, 

Welsh community organizations continue to run the Eisteddfod Genedlaethol Cymru, a traditional festival 

                                                   
Kurin, R., Safeguarding Intangible Cultural Heritage in the 2003 UNESCO Convention: a Critical Appraisal, 56 
MUSEUM INT’L 66, 69 (2004). 
696 The 2003 Convention, supra note 4. 
697 Howell, supra note 225, at 106. 
698 E.g., Aboriginal Cultural Heritage Reform, NSW ENVIRONMENT & HERITAGE, available at 
http://www.environment.nsw.gov.au/achreform/ (last visited 5 Aug. 2015). 
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celebrating Welsh language and traditional culture as well as contemporary manifestations, consistent 

with the spirit and community benefit that ICH offers.699  

 

Joining the 2003 Convention would provide the opportunity to share these types of cultural management 

techniques internationally and gain feedback for domestic cultural branding and tourism projects in order 

to achieve the optimum best practice sooner and more efficiently. Whilst signing onto the 2003 

Convention is not the final answer, it allows a country to participate in a global conversation about culture 

and improve through sharing and learning by “being at the table.”700 It is also an acknowledgement and 

awareness of culture that functions outside of IP and monuments, moving towards a more globally 

harmonized approach to cultural and IP. This perspective shift alone has the potential to enact great 

amounts of change in cultural heritage and IP law and policy.  

 

With those considerations in mind, the 2003 Convention risks the same dangers as other legal tool 

utilizing listings as a prominent feature. However, the listing does enable ICH to continue to evolve and 

reflect the identity of the community whilst still raising awareness and brining the practice to an 

international forum. The symbiotic interaction with IP systems, given the economic and social 

significance of these laws, calls for more attention. Tangification terminology links ICH to IP law and 

hopefully can bring that awareness into the legal sphere and the impact of propertising culture. However, 

in light of the very few footholds to move forward with in safeguarding ICH, it is likely that much ICH 

will be propertised and confidence in IP law will decrease. 

 

ICH permeates our cultural heritage institutions, social practices, and history. Cultural institutions are 

unique keepers of ICH separately and alongside tangible cultural objects, whether intentionally or not. 

Greater understanding and acknowledgement of ICH in the GLAM sector would enhance the cultural 

                                                   
699 Howell, supra note 225, at 107. 
700 Canadian Declaration for the Safeguarding of Intangible Cultural Heritage, supra note 43. 



Page 213 of 242 
  

experience. It would also empower cultural institutions to make more nuanced decisions when balancing 

the rapid growth of technology and expansion of copyright laws with stewardship as well as managing 

unexpected outcomes that may result from practices such as digitization and the reuse of digital 

surrogates. Display at Your Own Risk demonstrates vividly how copyright law and the GLAM sector’s 

terms and conditions affect not only the tangible objects, but also the ICH surrounding the public’s 

interaction with works in forms created by cultural institutions’ practices.  

 

An examination of legal and cultural imperialism indicates that the most efficient and effective way to 

safeguard minority populations or developing countries with weaker international bargaining power 

would be to treat domestic ICH in countries with stronger bargaining power equally. Currently, and 

particularly growing following TRIPs coming into force, many state parties to TRIPs have created a 

circular reinforcement of IP: sanctioning non-enforcement of existing IP, rewarding production of IP 

through exclusionary and economic rights, thus encouraging generation of more IP, including alteration 

of cultural practice to conform with IP statutory standards. 

  

The unifying power of ICH as opposed to furthering the gap between cultures perceived to be ‘knowledge 

producing’ or ‘culture producing’, as well as highlighting the challenges of reconciling the domestic 

regulation of diverse ICH in countries typically less geared at ICH safeguarding. This is certainly not to 

say a single benchmark standard for all ICH regulation, rather that a more encompassing definition with 

flexible criteria would better suit safeguarding ICH in a global economy. Thus an awareness and greater 

consideration of tangification and how IP can encompass unintended culture, such as ICH, is called for in 

law and policymaking. 

 

It is too simplistic an approach to set up a false dichotomy wherein developed countries are knowledge 

producing and developing counties are culture producing, wherein IP is bad and ICH is good. This 

dissertation takes no position on either legal system’s merits in relation to the other. Each serves a distinct 
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and useful purpose. Yet in the process of bolstering one’s favoured field, the unintended consequences go 

un- or under-investigated for fear that the solid legal foundation and hard-won enclosures may be 

weakened. To the contrary, a robust and comprehensive treatment of how and where a legal instrument 

best functions can strengthen the pillars. From an IP perspective, there is value in taking a hard look at the 

intention and goals of contemporary IP law. Is IP facilitating original creative production and 

dissemination to the public after rewarding the author in the form of a limited monopoly for a limited 

period of time? Revisiting these fundamentals, especially in the face of rapidly progressing globalisation 

and evolving technology adoption will ensure that copyright and other IP laws will best suit the public 

good. ICH is just one area that introduces additional complexities to how the legal framework that 

regulates artistic, literary, and dramatic works functions.  
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Appendix 1: The Gathering Community Funding Toolkit 
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