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Abstract

Medical confidentiality is integral to the doctor — patient relationship and an important
element in efficient and effective medical practice. However, it is generally
acknowledged that medical confidentiality can not be absolute. At times it must be
broken in order to serve a ‘higher’ interest — be it public health or the legal justice
system. Yet, very little 1s known about the historical evolution of the boundaries of
medical confidentiality in Britain. The absence of detailed historical research on the
subject has meant that contemporary writers have tended to use citations of the
Hippocratic Oath or short quotations from key legal cases to place their work into
longer term context. The current thesis provides a more detailed examination of the
delineation of the boundaries of medical confidentiality during a period of intense
debate - the interwar years of the twentieth century. The increase in state interest in
the health of the population, the growth in divorce after the First World War and the
prominence of the medical issues of venereal disease and abortion, all brought
unprecedented challenges to the traditional concept of medical confidentiality. Having
examined the, oft-cited, benchmark precedent for medical confidentiality from the late
eighteenth century, the thesis proceeds to examine the ways in which medicine had
changed by the interwar years. The high-point of the debate in the early 1920s is
examined from the perspective of the three key interest groups — the Ministry of
Health, the British Medical Association and the Lord Chancellor. Overall, the work

provides insight into the historical delineation of medical confidentiality in Britain,
both in statute and common law. As such it lends a longer-term context to current

debates over the boundaries of medical confidentiality in the twenty-first century.
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Chapter 1 —Introduction

The doctor’s consulting-room should be as sacrosanct as the priest’s

confessional. The whole of the art and science of medicine is based on the

intimate personal relationship between patient and doctor, and to this it always

returns, however scientific medicine becomes and whatever the great and

undeniable benefits society receives from the application of social and

preventive medicine.'

Confidentiality is the cornerstone of the doctor-patient relationship. From the citation

of its importance in the Hippocratic Oath to its prominence in discussions about ethics
in twenty-first century medicine, successive generations have acknowledged that
medical confidentiality must be protected.” Yet, for a concept regarded as integral to
medical practice, very little is known about the historical development of medical
confidentiality in Britain. Writers tend to point to the Hippocratic Oath or the lines of
a few judicial rulings in order to place current challenges to medical confidentiality
into some historical context.” In the absence of detailed research on the more recent
history of medical confidentiality, contemporary accounts give the impression that,
until recently, medical confidentiality has been a relatively unchallenged feature of
medical practice. It 1s the aim of this thesis to bring a more accurate historical

perspective to the debates over medical confidentiality by examining its development

during the interwar period of the twentieth century.

The interwar years provide a useful period of analysis because of the

unprecedented challenges that medical confidentiality faced at that time. The
emphasis on the individual patient in the traditional doctor-patient relationship came
under increasing pressure from a rising concern about the health of the population as a
whole. The growth of state interest in the health of the population from the late

nineteenth century was heightened by the circumstances of the First World War.

'HA Clegg, ‘Professional Ethics’, in M Davidson (ed), Medical Ethics. A Guide to Students and
Practitioners (London, 1957), 44.

‘R Gillon, Philosophical Medical Ethics (Chichester, 1996), 106.

* A key example of this can be found in ] V McHale, Medical Confidentiality and Legal Privilege,
(London, 1993), 13. For a discussion of confidentiality with regard to HIV / AIDS see A Campbell et
al., Medical Ethics (Oxford, 1999), 115-117; for a discussion of confidentiality and the Human
Genome Project see [ ] Brown and P Gannon, ‘Confidentiality and the Human Genome Project; A

Prophecy for Conflict?’ in S A M McLean (ed) Contemporary Issues in Law, Medicine and Ethics
(Dartmouth, 1996).



Britain needed not only a healthy workforce but an effective armed force. The state
targeted medical issues of particular concern — doctors had a statutory duty to notify

the local authorities about cases of infectious disease or illegal abortions. Venereal
disease (VD) was widespread and a national policy for combating it was developed in
1916, including a well advertised pledge that all treatment would be strictly
confidential. Societal changes placed demands on medical information too, with a
sharp rise in the number of divorce cases putting further pressure on doctors whose
testimony was often required.' Aldous Huxley’s Brave New World, regarded by the
present day media as the model against which to measure society’s move towards

factory-style medicine concerned with the collective rather than the individual, was

written during the early 1930s and, along with many other dystopian novels, reflected
a concern over the loss of individual liberty in the drive for state control and the

primacy of collective interest — a drive from which medicine was by no means
exempt..5

The State is beginning to assert its regulative powers in departments of social
and even family life from which hitherto it has held aloof, and its justification
will always be that the interests of public health override the personal interest

of the individual.... We may expect sharp controversy, for example, if and

when the State concerns itself directly with eugenics, and asserts its solicitude

for a generation not yet born, not by the creation of cradles and nurseries, but

even by the very determination of parentage itself.®

In recent years, work looking specifically at the history of medical ethics has begun to

shed light on the development of the subject in Britain. The advent of modem day
medical ethics is generally traced back to the late eighteenth century and the writings
of John Gregory and Thomas Percival. Regarded as the founding fathers, these writers
have received much attention. Laurence McCullough makes a strong argument for

seeing Gregory’s work as an early instance of what today is termed ‘bioethics’.” The

: R Phillips, Putting Asunder. A History of Divorce in Western Society (Cambridge, 1988), 516-517.

A Hu)fley,‘Brave New World (London, 1994); E Zamiatan, ‘We’ in B G Guerney (ed) An Anthology
ff Russian Literature (New York, 1960), 163-353: G Orwell, Nineteen Lighty-Four (London, 1989).
7 Robert George Hogarth’s presidential address to the BMA as cited in the BMJ 1926 vol.2, 146.

L B McCullough, ‘Laying Medicine Open: Understanding Major Turning Points in the H;story of
Medical Ethics’ in Kennedy Institute of Ethics Journal, 9, (1999), 7-23; L B McCullough, ‘Virtues
Etiquette, and Anglo-American Medical Ethics in the Eighteenth and Nineteenth Centuri;s‘ in E Siwlp



basis of Gregory’s arguments within a philosophical framework — namely the
Humean concept of sympathy — and his stress on the importance of the patient
(medicine being emphasised as a fiduciary profession) bear obvious similarity to
twentieth century bioethics. By contrast, Percival’s work has often been construed as
little more than a treatise on medical etiquette with scant bearing on ethics as defined
in the modem day sense. This criticism has been refuted by later writers who point to
Percival’s emphasis on the doctor’s duty to society as an example of ethics.®

However, while Gregory and Percival had a significant impact on-the
development of codes of ethics in America, culminating in the American Medical

Association’s code of ethics in 1848, no such code was adopted in Britain despite

attempts by Jukes Styrap, a Shrewsbury practitioner with an established interest in
medical ethics, to have his code adopted by the British Medical Association.” Rather,
as Crowther has pointed out, doctors found guidance on medical ethics within the
legal framework, mainly in textbooks of medical juriSprude:nce:.,10 Thus when Styrap

tackled the question of confidentiality in his code, the importance of legal precedent
was evident

The obligation of secrecy extends beyond the period of professional services; -
none of the privacies of personal and domestic life, no infirmity of disposition
or defect of character observed during professional attendance, should ever be

disclosed by the medical adviser, unless imperatively required. The force and
necessity of this obligation are indeed so great, that professional men have,

under certain circumstances, been protected in their observance of secrecy by

courts of justice."’

(ed) Virtue and Medicine (D Reidel Publishing, 1985), 81-92; L B McCullough, ‘John Gregory (1724-
1773) and the Invention of Professional Relationships in Medicine’, The Journal of Clinical Ethics, 8,

(1997), 11-21; L B McCullough, John Gregory and the Invention of Professional Medical Ethics and
the Profession Medicine, (Dordrecht, 1998).

® For a concise analysis of the debate see Robert Baker’s introductory chapter in R Baker (ed), The
Codification of Medical Morality vol.2 (Dordrecht, 1995), 1-22.

’ P Bartrip, “An Introduction to Jukes Styrap’s A Code of Medical Ethics (1878Y’, in R Baker (ed), The
Codification of Medical Morality vol.2 (Dordrecht, 1995), 145-148.

' M A Crowther, ‘Forensic Medicine and Medical Ethics in Nineteenth-Century Britain’ in R Baker
(ed), The Codification of Medical Morality vol.2. (Dordrecht, 1995), 173-190.

" J Styrap, ‘A Code of Medical Ethics’, in R Baker (ed), The Codification of Medical .
(Dordrecht, 1995), 150. ification of Medical Morality, vol.2



One of the key implications of the basing of medical ethics in a legal framework was

that medical confidentiality was discussed in legal rather than philosophical terms.
Members of the medical profession often referred to honour and duty in connection
with the medical tradition — Styrap’s code stated ‘the familiar and confidential
intercourse to which a “doctor” is admitted in his professional visits, should be used
with discretion, and with the most scrupulous regard to fidelity and honour’ 12 But this
generally referred to the social ideal of an upper-class gentleman and relevant
philosophical terms like ‘deontology’ were never included in such accounts. Similarly
the Ministry of Health’s concern with public health led it to judge the merits of
keeping or breaching medical confidentiality based on the consequences for society

rather than for the individual patient. However, they did not use philosophical terms

like utilitarianism or even the more generic consequentialism. Reflecting the historical

position, the main focus of what follows is the interaction between medicine and the

law over the boundaries of medical confidentiality.

With the law’s centrality to the debate, a significant distinction must be drawn
between medical confidentiality outside and within the course of legal proceedings.
The general recognition that the doctor-patient relationship has an implied measure of
confidentiality does not extend to a claim of privileged communications which would
enable such information to be withheld from legal proceedings in a court of law. The
1ssue of medical privilege 1s an important one. There are two forms of privilege.

Statements made within the course of legal proceedings are considered privileged in

so far as a doctor (or any witness) cannot be sued for giving relevant and accurate
information in the witness box. The second form of privilege is a claim that certain
information which is required during legal proceedings was obtained in circumstances
which do not permit its disclosure. It is this latter form of privilege which was the
subject of much of the debate described in this thesis. A central aim of the current
work is to shed light on the historical reasons for the absence of medical privilege (in
the latter of the two senses) in Britain in contrast to certain other European and

Commonwealth countries and American states by looking in greater detail at some

influential legal precedents.” It must be stressed that key legal precedents will be set

back into_their historical context in order to obtain a greater perspective on the

'> P Bartrip, ‘An Introduction to Jukes Styrap’s A Code of Medical Ethics (1 878)’, 150.

" For a list of European countries that developed statutory protection for medical confidential ity' see A
H Macehle, ‘Protecting Patient Privacy or Serving Public Interests? Challenges to Medical

Confidentiality in Imperial Germany’, in Social History of Medicine, 16, (2003), 383-401.



significance of their short and long-term impact on medical confidentiality. Trials,
particularly high profile trials, have a considerable element of theatre to them which 1s
lost to the reader who is given a few lines of judicial ruling extracted from the context
of the case as precedent.” In this respect, it follows the example set by Angus
McLaren in his examination of the celebrated trial of Kitson v Playfair, 1896."

Linda Kitson was the wife of Arthur, a ‘ne’er-do-well’ who was the youngest
son of a wealthy Leeds iron founder. The couple met and married in Australia 1n
1881. In 1892 Linda Kitson returned to England while her husband, pursued by
creditors, stayed abroad. Shortly after her arrival, Arthur’s two elder brothers decided
that she should receive the £500 annual allowance that had previously been sent to her
husband. Suffering poor health, Linda Kitson consulted Dr Muzio Williams who
suspected some form of obstetrical problem. Arthur’s sister had married Dr William
Smoult Playfair ‘perhaps the best known obstetrician in Britain’ and royal
accoucheur. Williams suggested that Linda Kitson should consult her brother-in-law,
which she reluctantly consented to do in early 1894. During the medical examination,

Playfair and Williams found evidence of a recent miscarriage or abortion. As she had

left her husband in Australia almost a year and a half previously, Playfair concluded

that she must have had an affair. With nothing to confirm Linda Kitson’s suggestions

that her husband had secretly been in London and had caused the pregnancy, Playfair

felt bound to inform his wife of the situation. His wife, in the face of more

unsubstantiated claims from Linda Kitson that Arthur had secretly been in London,

instructed Playfair to notify her eldest brother of the situation. As a result the £500
allowance was stopped.

Although Playfair issued a grudging apology when Arthur returned to England
later in the year and (falsely) claimed that his wife’s account of his secret visit to

London was true, the allowance remained unpaid. This was the key factor in Linda

Kitson’s decision to sue Playfair for libel and slander. McLaren emphasises the point

that while Playfair sought his defence in the concept of privileged communications,

this was not related to his position as a doctor, but rather because the disclosure was

made within the family. Thus medical confidentiality was not the issue at hand in the

' For more on this element of state and notable trials see L Farmer, ‘Notable Trials and the Criminal
Law in Scot|and and England, 1750-1950" in Ph Chassaigne and J-P Genet (eds.) Droit et Societe en

France et Grande Bretagne (12-20 siecles). Fonctions, Usages et Representations, (Paris, 2003), 149-
170.

'> A McLaren, ‘Privileged Communications: Medical Confidentiality in Late Victorian Britain’,
Medical History, 37, (1993), 129-147.
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trial, although Playfair’s position as an eminent doctor, coupled with the fact that he
had attended Linda Kitson in a medical capacity, led to comment being passed on the
duty of the medical profession to notify cases of abortion. Despite being regarded as a
high-profile case questioning the boundaries of medical confidentiality, largely

because of comments made by the judge (Henry ‘Hanging’ Hawkins) during his

summing-up, the medical aspect was incidental:

Hawkins himself refused to instruct the jury on whether or not a doctor who
gratuitously revealed a patient’s secret was making an illegitimate breach of

confidence. So the general question was left unsettled, Hawkins leaving the

. . L 16
issue of privileged communication as confused as ever.

McLaren also demonstrates how, far from always being an impartial consideration of

facts, the legal process was open to manipulation. Despite having the weight of
medical opinion in support of his conclusion that Linda Kitson was suffering from a
miscarriage or abortion stemming from an adulterous relationship, and her confession
that she had lied about her husband being secretly in London, Playfair was found
guilty of the charges and ordered to pay the considerable sum of £12,000 in damages.
The reasons for this apparently illogical outcome can be found in the detail and

context of the trial. McLaren points to the fact that a trial of this nature, involving the
question of whether the royal accoucheur had exposed the adultery of his sister-in-
law, raised public and press interest in the case.'’ In turn, he emphasises the

importance of appearance in influencing opinion, citing the manner in which Linda

and Arthur Kitson succeeded in portraying themselves as innocent parties:

Linda Kitson was the picture of the affronted female; attractive but wracked
by anxiety, dressed elegantly but demurely in black, a white rose at her throat.
She wept; she swooned. The first day of her trial she almost fainted and was
led by her husband into the open air. The judge asked her to sit while
testifying. She spoke in a whisper; her water glass rattled against her teeth.
When what the press described as the “ordeal” of her testifying was over, she

was-assisted from the box by her husband. He too made a good impression as

'*Ibid., 138.
' Ibid., 140.
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the poor relative fighting his wealthy and powerful family to protect the

. . 18
honour of his wife.

Kitson’s lawyer succeeded in promoting the idea that Linda Kitson was the innocent
party who had suffered as a result of Playfair’s actions as ‘moral inquisitor’. While
Victorian society had strong notions of morality, moral inquisitions were directed
towards the lower classes of society. Kitson succeeded largely because she
successfully portrayed herself as a wronged middle-class woman whose character had
been unfairly brought into disrepute. In McLaren’s words: ‘Linda Kitson won much

support by perfectly playing the role of the lady in distress’.!”” The stress on the

importance of class and gender is clear.

The question of medical confidentiality was raised during the questioning of
the expert medical witnesses. As a crime, abortion was supposed to be notified, but
when Hawkins asked Sir John Williams — a leading obstetrician giving evidence —
whether he would report a woman who had attempted to procure abortion, his positive

reply met with criticism.?’ Distinguishing between the letter and the spirit of the law

Hawkins went so far as to declare in open court that if a woman aborted to
save her character, her reputation and her livelihood he doubted ‘very, very,

very much’ the justification of a doctor running off to the police to say: ‘I have

been attending a poor, young woman who has been trying to procure abortion
with the assistance of her sister. She is now pretty well, and is getting better,

and 1n the course of a few days she will be out again, but I think I ought to put

you on to the woman’.*!

It was this statement, effectively unconnected with the facts of the case, which
impacted on the debate over the boundaries of medical confidentiality heightening the
confusion around the doctor’s duty to notify cases of criminal abortion.

McLaren’s work shows how issues such as gender, class and social context

can influence the outcome of legal cases. Moreover Kitson v Playfair demonstrates

how a judicial opinion on a matter not wholly relevant to the case — namely

'® Ibid., 135.
" Ibid., 142.
% 1bid., 139.
! bid., 145.
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notification of abortion — could have significant repercussions. Many of these themes
will be explored further in this thesis. While McLaren gives a fascinating account of
an intriguing trial, by his own admission its impact for medical confidentiality was
felt outside more than inside the courtroom. It contributed to the confusion
surrounding the medical profession’s duty to notify abortion and the high level of
damages preyed on doctors’ minds whenever disclosure of medical information left
room for allegations of libel or slander. However, the case was not a legal precedent
for confidentiality. A central objective in the current work is to apply the same style
of historical analysis to the precedents that have had an impact on the legal definition
of the boundaries of medical confidentiality. The case most frequently cited as
determining the absence of medical privilege is the Duchess of Kingston’s trial for
bigamy in 1776. Called as a witness during the hearing in the House of Lords, Caesar
Hawkins, Serjeant-Surgeon to the King, claimed that the required information was
covered by medical privilege. The Lord Chief Justice, Lord Mansfield, ruled against
the claim and his words have been cited as precedent on medical confidentiality ever
since.?? Chapter 2 looks in detail at the historical context of the Duchess’s trial with a
view to gaining a greater understanding of the genesis of this long-standing and

greatly influential precedent.

Hayek observes that the rule of law requires the enforcement of clearly stated

and consistently applied rules which allow individuals to foresee with fair certainty
how the authority will use its coercive powers in given circumstances.>® An intention
of the current work is to investigate the extent to which the law was clear and

consistent in defining the boundaries of confidentiality with regard to the prominent
issues of abortion and VD. Doctors had a statutory obligation to notify cases of
criminal abortion, while VD treatment was bound by a well-publicised pledge of
confidentiality from the Ministry of Health. Examination of these two issues will
provide insight into the relationship between statute law, common law, governmental

rules and professional ideals of conduct in determining the limits of medical
confidentiality. Chapter 3 looks at the debate over abortion around the turn of the

twentieth century and up until the First World War. The tension that resulted from

differing interpretations of correct action with regard to abortion provides a necessary

*2 Details of its citations are given in chapter 2 of the current work. For evidence of a late twentieth

century citation of the case see J V McHale, Medical Confidentiality and Legal Privilege (London,
1993), 13.

2 J Harris, Legal Philosophies (Edinburgh, 1997), 151.
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backdrop to the intense debate over medical confidentiality in relation to VD in the
early interwar years.

To a limited extent the historical examination of these debates was begun by
Andrew Morrice. His MD thesis, examining the ethical issues addressed by the BMA
in the first half of the twentieth century, led him to publish a paper on medical
confidentiality covering the debate of the early interwar years.>* As this was published
during the preparation of this thesis, there has been some overlap with the present
study. However, while Morrice provides an overview of part of the debate, his
account is restricted in focus to the perspective of the BMA. It is a contention of this
thesis that a subject, like medical confidentiality, involving a number of conflicting
interest groups, benefits from multi-faceted analysis. The middle section of the thesis

(chapters 4, 5 and 6) considers the dispute over medical confidentiality and VD from

the perspectives of the three main protagonists: the Ministry of Health, the British

Medical Association and the Lord Chancellor. For each group, examination will be

made of the reasons for their involvement with the question, the individuals who

played a significant role, and the justification for the positions they adopted. Such

details will provide an insight into the practical process of debating the boundaries of
medical confidentiality.

The final section (chapters 7 and 8) opens with an examination of the attempts

(one in 1927 and the other in 1936) to promote a private member’s bill endorsing

medical privilege. Having discussed the difficulties inherent in changing the common
law position on medical privilege in the middle section of the thesis, chapter 7

analyses the complexities of attempts to incorporate medical privilege into statute law.

While the thesis takes a chronological approach in order to follow how issues

developed over time, overlapped and intertwined, chapter 8 encapsulates a range of
different issues from throughout the time period which demonstrate the breadth of

areas where questions of the boundaries of medical confidentiality could be raised.

The key themes and recurrent analogies of the study will be highlighted in the
conclusion.

** A Morrice, ‘Honour and Interests: Medical Ethics in Britain and the Work of the British Medical
Association’s-Central Ethical Committee, 1902-1939° (MD thesis, University of London, 1999); A
Morrice, ‘Should the doctor tell? Medical Secrecy in Early Twentieth-Century Britain’, in S Sturdy
(ed) Medicine, Health and the Public Sphere in Britain, 1600-2000, (London, 2002); see also A
Morrice, ‘Honour and Interests: Medical Ethics and the British Medical Association’, in A H Machle

and J Geyer-Kordesch (eds) Historical and Philosophical Perspectives on Biomedical Ethics
(Aldershot, 2002), 11-35.
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As a crucible in which beliefs about medical confidentiality were severely
tested, the interwar years of the twentieth century have the potential to provide useful
historical insight on the development of the issue in Britain. However, to find the case
frequently cited as the benchmark precedent in the debates of the 1920s, it is
necessary to go back to the trial of a bigamous Duchess before her peers in the House

of Lords in 1776. In terms of the law, it is here that the delineation of the boundaries

of medical confidentiality begins.

15



Chapter 2 — The Duchess of Kingston’s Trial

‘A precedent embalms a principle’ stated Lord Stowell while Advocate-General,
words echoed by Benjamin Disraeli in a speech in the House of Commons in 1848."
Medical ethics and the law share the same task of providing clear and fixed guidelines
for practice, to be implemented within a context of, and to be reflective of the
opinions and standards of, a perpetually changing society. For these reasons, there 1s a
great emphasis placed upon the importance of legal precedent in the ongoing
interpretation of the law. Single cases can have a lasting influence on individuals,
professions and society as a whole, by means of clarifying penumbral issues within
the legal framework and embalming the principle of the law for future practice. One

such case was the trial of the Duchess of Kingston for the crime of bigamy in 1776. 2

Many have been drawn to write accounts of the more scandalous aspects of

the infamous Duchess’s life.’ This is unsurprising given the wealth of such material

the Duchess provided. John Bernard Burke provides the following assessment of the

Duchess in his mid-nineteenth century work, Anecdotes of the Aristocracy:

With talents of no mean order, with personal attractions that charmed every
eye, and with accomplishments, captivating, even after the influence of beauty
had ceased to exert itself, the celebrated lady, the heroine of the extraordinary

episode in real life we are about to recount, lived 2 memorable example of the

inefficacy of wealth or grandeur to secure happiness.”*

Amongst the many memorable tales from the Duchess’s highly eventful life is her
appearance at a Masquerade as the character of Iphigenia - her costume leaving her, in
Burke’s words ‘almost in the unadorned simplicity of primitive nature’. There was

also her brief career in politics, when, shortly after Bonnie Prince Charlie had

captured Carlisle during the Jacobite uprising of 1745, and amidst a room full of

J M and M J Cohen, The Penguin Dictionary of Quotations, (Harmondsworth, 1960), 307 & 140.

* Though she pleads in her married name of Elizabeth Pierrepoint, for the sake of clarity she will
throughout this paper be referred to as either ‘the Duchess’ or by her maiden name ‘Elizabeth
Chudleigh’ . —

*BC Brown, Elizabeth Chudleigh, Duchess of Kingston (London, 1927); M Elwood, The Bigamous
Duchess. A romantic biography of Elizabeth Chudleigh, Duchess of Kingston (New York, 1960); D.

Leslie, The incredible duchess: the life and times of Elizabeth Chudleigh , (London, 1974), C Gervat,
Ehzabeth The Scandalous life of the Duchess of Kingston, (London, 2003).

* ] Bernard Burke, Anecdotes of the Aristocracy, (London, 1849).
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inebriated dinner guests at Leicester House, the Prince of Wales expressed his
disapproval of the new government by dictating a letter giving instructions to appoint
the young Elizabeth Chudleigh as Secretary for War. However, her many biographers
have bypassed her significant, if unwitting, contribution to the definition of medical
confidentiality. Even when the case is cited in writings on the history of medical
ethics, it is done so en passant, with little discussion of the original details of the
case.” Yet, the story is no less scandalous than the other areas of Elizabeth
Chudleigh’s life. For the details of the trial reveal that the case which became the
foundation of modern interpretations of medical confidentiality arose from little more

than an attempt by a private surgeon, Caesar Hawkins, to secure his personal interests

and status as a gentleman in eighteenth-century high society.

Elizabeth Chudleigh’s indictment stated that she had married a second
husband, Evelyn Pierrepoint, Duke of Kingston, while her first husband, Augustus
John Hervey, recently made Earl of Bristol, was still living. Standing accused of being
twice married, she was rumoured to have been engaged originally to a third person,
the Duke of Hamilton, a betrothal which never came to fruition as a result of the
interference of her aunt, Mrs Hanmer. Obviously intent that her niece should
discontinue the relationship with the Duke, she intercepted and destroyed the
correspondence which he sent to Elizabeth Chudleigh whilst on his Grand Tour.

Consequently Elizabeth believed he had lost interest in her and their engagement.® It

was under pressure from this same aunt that Elizabeth Chudleigh secretly married
Hervey, by the light of a single candle, in a small church in Lainston in 1744. The
reasons for such secrecy appear to have been that Hervey, as the younger son of a

younger son, had no resources except his meagre pay from the Navy; while Elizabeth

would lose her position as maid of honour to the Princess of Wales if she were known

to be married.’ Following the ceremony, the couple spent the next three days together

at Mrs Hanmer’s house before Hervey returned to his ship and his wife, maintaining

A Morrice, ¢ “Should the doctor tell?”: medical secrecy in early twentieth-century Britain.’ in S
Sturdy (ed.), Medicine, Health and the Public Sphere in Britain, 1600-2000, (London, 2002), 60-82,
64; A Morrice, ¢ “Honour and Interests”: Medical Ethics and the British Medical Association.’ in A-H
Maehle andJ-Geyer-Kordesch (eds), Historical and Philosophical Perspectives on Biomedical Ethics,
(Aldershot, 2002), 11-35, 26; A-H Maehle, ‘Protecting Patient Privacy or Serving Public Interests?

Challenges to Medical Confidentiality in Imperial Germany’, Social History of Medicine, 16 (2003),
383-401, 400.

° J Lee Osborn, Lainston and Elizabeth Chudleigh., (Winchester, 1915), 6.
" Brown, Elizabeth Chudleigh, 18 ; Lee Osborn, Lainston, 6-7.
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her name as Elizabeth Chudleigh and her status of maid, returned to her service in
Leicester House.

Hervey was abroad for approximately two years. In that period there was little,
if any, correspondence between the newly weds. On his return to London, Hervey had
to threaten to publish the fact of their marriage in order to gain an audience with his
wife. Nonetheless, in the following November Elizabeth Chudleigh was delivered of
their only child, a boy who died when only a few months old. Over the next twenty
years, with a series of deaths making it increasingly likely that Hervey would become
the next Earl of Bristol, Elizabeth Chudleigh seemed to be torn between trying firmly
to establish their marriage, potentially making her the Countess of Bristol, and

denying that the wedding had ever taken place, leaving her free to seek marriage and

title elsewhere. In 1769, using the couple’s mutual friend and surgeon, Caesar
Hawkins, as a messenger Hervey indicated to his wife that he wanted a divorce. In
response, Elizabeth Chudleigh instigated a suit, heard in an ecclesiastical court,
against Hervey for “jactitation” of marriage - an injunction against Hervey making,
what she argued were, false claims about them being married.® Although the case was
decided in her favour, Hervey’s weak defence led many to suspect that the whole suit
was a collusive venture by the couple, both of whom wanted to remarry. Only
Elizabeth Chudleigh did so, becoming the Duchess of Kingston shortly after the suit
ended. After five years of marriage, the Duke of Kingston died, leaving her the bulk
of his property and wealth in his will. This was not well received by the Duke’s
nephews, Evelyn and Charles Meadows. The former was entirely passed over in the
will, and the latter was the next heir to the estate. Potentially, both had much to gain if
they could establish the prior marriage between the Duchess, by now living in Rome,

and the new Earl of Bristol. It was as a result of their efforts that on Monday 15 April
1776, Elizabeth Chudleigh, Duchess Dowager of Kingston stood trial in Westminster

Hall for the crime of bigamy.

The trial of a duchess in front of the House of Peers naturally received much
publicity at the time. The Gentleman’s Magazine of that year showed a continued
Interest in all things connected with the trial. In its January edition it reported that the
date of the trial had been fixed for 15 April. The following month it noted the
appointmeat of the Lord High Steward on the trial by the King. In March, it reported a

® “Jactitation of marriage™: A false assertion that one is married to someone to whom one is not in fact
married. E A Martin (ed) 4 Dictionary of Law, (Oxford, 2002).
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motion considered by the House of Peers on whether they could legally proceed with
the trial, the decision being made in the affirmative.” The resultant crescendo of
publicity meant that by the time the full account of the trial was printed in the
magazine, it came with a postscript stating: ‘The importance of the above trial, and
our desire to gratify our readers with the substance of it at once, has obliged us to
postpone the Account of American Affairs’. Its priority over American affairs at the
time of the War of Independence highlights the impact of the Duchess’s trial.
Similarly, The Annual Register for 1776 devoted six pages to a detailed account of the
1.'" Samuel Foote’s play: A4 trip to Calais, published in 1778, prolonged the public

interest 1n the Duchess with an overt character-assassination of her through the

tria

fictional Lady Kitty Crocodile.'"' The Duchess attempted to suppress the publication
of the play by offering Foote financial incentives, though when these were rejected,

her friend Lord Mountstuart approached the lord chamberlain in an unsuccessful
attempt to forbid its production’?

The unique circumstances surrounding the case have resulted in citations of

the Duchess’s trial being found in cases ranging from those focused on confidentiality
in the practice of both law and medicine, to those which raise the question of the re-
litigation of issues. This last point was discussed at length in the Duchess’s case,
because of the prior ecclesiastical hearing, and it is noteworthy that the decisions

reached thereby were cited in the first appeal trial of the Birmingham six in 1980."

The trial itself was resplendent in ceremony, replete with all the etiquette and

display of courtesy which the trial of a duchess by her peers in full parliament

demanded. Hannah More, the eighteenth-century writer, provided the following
description:

Garrick would have me take his ticket to go to the trial of the Duchess of

Kingston; a sight which, for beauty and magnificence, exceeded any thing

which those who were never present at a coronation or a trial by peers can

? The Gentleman's Magazine and Historical Chronicle, 46 (1776).

10 71, 4 nnual Register, or a view of the history, politics, and literature for the year 1776 (London
1788). | |

' S Foote, 4 trip to Calais; a comedy in three acts, (London, 1778).
12 http://www.southfrm.demon.co.uk/Bigamy/Chudleigh.html

> Hunter v Chief Constable of the West Midlands [1980]1 Q.B. 283.
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have the least notion of. Mrs Garrick and I were in full dress by seven...You

will imagine the bustle of five thousand people getting into one hall! 4

After a description of the grand entrance of the Peers into the court at Westminster,
Bathurst’s account of the trial relates how the Duchess was called and brought,
making three reverences on her approach before falling to her knees at the Bar. On
being permitted to rise by the Lord High Steward, the Duchess curtsied to the Lord

High Steward and to the House of Peers, the compliment being returned her by his
Grace, and the Lords."”

Granted permission to address the court, the Duchess recounted her voluntary
return from Rome, at serious risk to her life, in order to submit to the law. She
requested that the court would understand that her poor health and oppressed spirits
affected her ability to recollect certain facts, but ‘it can only be with the loss of life,
that I can be deprived of the knowledge of the respect that is due to this high and
awful tribunal.’'® Such dramatic and overstated deference make it simple to see where
Foote found inspiration. The Duchess attempted to win the support of those who stood
in judgement of her by portraying herself not only as courteous and co-operative, but
as an 1ll and oppressed lady. These traits are reflected in the manipulation and self-
interest, concealed behind a fagade of grief for her dead husband, in Foote’s

characterization of the Duchess as Kitty Crocodile.

Theatrics aside, there could be no doubt of the seriousness of the charge. In
court 1t was stated that bigamy was

A crime so destructive of the peace and happiness of private families, and so
Injurious in its consequences to the welfare and good order of society, that by
statute law of this Kingdom it was for many years (in your sex) punishable

with death; the lenity, however, of later times has substituted a milder
punishment in its stead.'’

It 1s worth noting not only the severity of the charge, but also the description of the ill

effects of the crime. It was destructive to private families and it had injurious

' R Hole (gc-l-.), Selected Writings of Hannah More (London, 1996), 12.

'}: The trial of Elizabeth Duchess Dowager of Kingston for bigamy (London, 1776), 7.
Ibid., 8.

' 1bid., 7
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consequences for society. These two factors emphasize the intrusion into family life
which the law saw as necessary to protect the welfare of society. In legal proceedings
of this nature, such intrusion was inevitable, but it became increasingly evident as
witnesses were called to testify, that there was doubt over its nature and extent. This is
a clear example of the fundamental point that medical confidentiality is not in itself
morally valuable, but rather derives its moral worth from the balance it maintains
between the interests of the individual and society.'® That the social welfare could be
adversely affected by an individual’s behaviour emphasized the apparent potential for

conflict between a patient’s interests in maintaining secrecy, a doctor’s interests in

maintaining honour and the wider interests of society.

The first witness to be called was Ann Craddock, servant to Elizabeth

Chudleigh’s aunt, the interfering Mrs Hanmer, and wife of Hervey’s servant'’. She

was very forthcoming with her evidence, testifying that she witnessed the marriage

between the accused and Hervey and saw the parties in bed together afterwards.

Craddock stated that while she never actually saw a child from the marriage, she did

observe that Elizabeth Chudleigh appeared to be with child. Subsequently, the
accused told her that a boy had been born in Chelsea but before she was taken to see
him, Elizabeth Chudleigh informed her that the boy had died. Anne Craddock’s
evidence was straightforward — she made no protest when asked to give evidence and
was perfectly willing to divulge information received in conversation with the

accused. This was not a pattern repeated with subsequent witnesses.

Next called to give evidence, and central to the present interest in this case,
was the surgeon, Caesar Hawkins. Hawkins had served as Serjeant-Surgeon to King

George II, and, at the time of the trial, held the same post to George II1.2° He had
known Elizabeth Chudleigh and Hervey for around thirty years, initially attending

them in a professional capacity, an acquaintance which had developed into friendship.
Counsel, on asking if Hawkins knew from the parties of any marriage between them,
recetved the reply: ‘I do not know how far any thing, that has come before me in a

confidential trust in my profession, should be disclosed, consistent with my

professional honour.”®' The question and answer were repeated. With Hawkins’s

'®* R Gillon, Philosophical Medical Ethics (Chippenham, 1985), 107-8.

” This marriage took place in 1752, after the marriage of Chudleigh and Hervey, and is noted here as it
shows Craddock had links with both families.

 C Hibbert, George I11. A Personal History, (London, 1998), 67-8.
*" The Trial of Elizabeth (London, 1776), 119,
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reluctance to answer, the question was referred to the Peers to decide, and there
followed a lengthy statement on the matter by Lord Mansfield.

Mansfield (William Murray) was a highly influential Lord Chief Justice,
renowned for his emphasis on making prompt decisions. Noting the pronounced laxity
In the practices for the reporting of precedent in the eighteenth century, James
Oldham indicates that this goes some way to explaining the ‘rarity of cases in which
Mansfield was prevented by prior authority from reaching a desired result.’*
However, Mansfield’s authoritative approach did not meet with universal approval.
Oldham notes that critics saw his ‘chancellorlike’ behaviour as inappropriate for a
common law judge.”’ Nonetheless, Mansfield carried a great deal of influence in the
shaping of the law in the second half of the eighteenth century.”* In what seems to

have been a typically quick and definitive response, he stated:

I suppose Mr. Hawkins means to demur to the question upon the ground, that
it came to his knowledge some way, from his being employed as a surgeon for
one or both of the parties; and I take it for granted, if Mr. Hawkins,
understands that it is your Lordships opinion, that he has no privilege on that
account to excuse himself from giving the answer, that then, under the
authority of your Lordships judgement, he will submit to answer it : Therefore,

to save your Lordships the trouble of an adjournement, if no Lord differs in

opinion, but thinks that a surgeon has no privilege to avoid giving evidence in
a court of justice, but is bound by the law of the land to do it; [ if any of your
Lordships think he has such a privilege, it will be a matter to be debated
elsewhere, but ] if all your Lordships acquiesce, Mr. Hawkins will understand,
that it is your judgement and opinion, that a surgeon has no privilege, where it
Is a material question, in a civil or criminal cause, to know whether parties
were married, or whether a child was born, to say, that his introduction to the
parties was in the course of his profession, and that in that way he came to
knowledge of it. I take it for granted, that if Mr. Hawkins understands that, it

Is a satisfaction to him, and a clear justification to all the world. If a surgeon

* ] Oldham, The Mansfield Manuscripts and the Growth of Eng
vol.1, (London, 1992), 105.
 bid., 107.

** An account of his life can be found both in the Dictionary of National Biography and in The
International Magazine of Literature, Art and Science, vol.1, 3 (1850).

lish Law in the Eighteenth Century,
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was voluntarily to reveal these secrets, to be sure he would be guilty of a

breach of honour, and of great indiscretion; but, to give that information in a

court of justice, which by the law of the land he is bound to do, will never be

. . . g , 25
imputed to him as any indiscretion whatever.

The rest of the House, without discussion, agreed. Seemingly placated by this
response, Hawkins answered the question by stating he had understood, from the
conversation between the two parties, that there was a marriage but that he had
nothing of proof ‘I mean nothing as legal proof, but conversation.”*® The importance
of the stress on the word ‘conversation’, as it appears in the original text, must not be
overlooked. At this stage of his evidence, Hawkins was not revealing information he
had gained by virtue of his status as a medical man. Rather, the question of divulging
information was more fundamentally grounded in honour. His introduction to the two
parties involved in the case had been on a professional level, when he was called to be
present at the birth of their child. Though present, Hawkins did not deliver the child
himself and at the trial he stated he could not remember who had delivered it.
However, professional attendance aside, his knowledge of any marriage between them
was gained through conversation. Much of the medical world of the eighteenth
century equated ethical practice with courtesy, manners and etiquette — a hierarchical
world in which successful practitioners strove for the status of gf:ntlemf:n.27

Hawkins’s request not to break the confidences of the two parties was based on the

ethic of a gentleman’s honour. As noted earlier, Hervey and Elizabeth Chudleigh had
used Hawkins as their mutual envoy in the correspondence preceding the
ecclesiastical trial. During his evidence in the criminal trial, Hawkins recounted how

Hervey had wished to convey to his wife the regard and respect which he had for her
and to assure her that he would

appear and act on the line of a man of honour and of a gentleman; that he

wished (he said) she would understand that his soliciting me to carry the

message should be received by her as a mark of that disposition.”®

% The Trial of Elizabeth (London, 1776), 120.
*® Ibid., 120

* M E Fissel, ‘Innocent and Honourable Bribes: Medical Manners in Eighteenth Century Britain’, in R

Baker et al. (eds.), The codification of medical morality, (Dordrecht, 1993), 19-45, 25.
® The Trial of Elizabeth (London, 1776), 122.
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Hawkins was thus being entrusted not only with the delivering of the pertinent
information from one party to the next, but with being a symbol of gentlemanly
honour. Put in this context, it is clear that during the trial he was keen not to betray the
trust which had been put in him, and, what is more, he was trying to accentuate the
status of honourable and trustworthy gentleman bestowed upon him by Hervey. While
Hawkins may have been drawing on a perceived long-standing duty of medical
practitioners to maintain patient confidences, his actions, when seen within the
specific context of this trial, show Hawkins to be making his request in a manner that

would appeal to the code of honour of the upper echelons of society represented in the
courtroom.

It 1s of little surprise that a trial of this nature, at this time, became centrally
focused on the issue of honour. The honour of the peerage was itself being brought
Into question with such a scandalous trial for a crime involving three of its members.
Similarly, it should come as no surprise that a medical man was so prominent in the
proceedings. By virtue of their profession, medical men were party to private and

sensitive information about patients and their families. Recognizing this, the

contemporary medical ethicist John Gregory wrote: ‘Hence appears how much the
characters of individuals, and the credit of families may sometimes depend on the

discretion, secrecy, and honour of a physician.’® In light of these words, it is worthy

of particular note that it was a surgeon, not the socially superior physician, who was
embroiled in the wrangle for recognition within the role of honourable gentleman, on
the high-profile stage of this prominent trial in such a powerful court.

Hawkins was the first of the witnesses to question the extent to which

information should be divulged in keeping with honour, but he was not the last. The
Honourable Sophia Charlotte Fettiplace requested to be excused from giving evidence
on the grounds that she had no knowledge of the issue other than what arose from her

former connection as friend and confidante of the Duchess. The Lord High Steward

responded with a categorical statement that she must disclose what she knew for the

purposes of justice.’® Still the issue was not resolved.

“ As quoted in L B McCullough, John Gregory and the Invention of Professional Medical Ethics and
the Profession of Medicine, (Dordrecht, 1998), 223.

% The Trial of Elizabeth (London, 1776), 126.
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The next witness was Viscount Barrington. While each of the reports of the

trial lists Barrington simply as a friend of the Duchess, William Wildman Barrington

served as Member of Parliament for Berwick-upon-Tweed and later Plymouth. He
held a number of official posts throughout his career, including Chancellor of the
Exchequer, and at the time of the trial he was in his second term as Secretary for War.

His opening remarks made clear his reluctance to follow the court’s line of thought

and divulge all information

if any thing has been confided to my Honour, or confidentially told me, I do

hold, with humble submission to your Lordships, that as a man of honour, as a

man regardful of the laws of society, I cannot reveal it.”!

When reminded of the court’s reaction to Hawkins’s request for privilege, Barrington
acknowledged the court’s response but stated: ‘I think every man must act from his
own feelings, and I feel, that any Private Conversation intrusted to me, is not to be
reported again.’**This is a very important statement. Barrington asserted that it would
contravene his honour to reveal what he had learned in conversation with the
Duchess, yet that is precisely the method by which Hawkins had apprehended that
there was a marriage - information he had been forced to divulge.

While Hawkins received a unanimous rebuff to his request to maintain
confidences, Barrington’s petition, at least initially, fell on more sympathetic ears. In
the discussion in open court, Lord Camden stated: ‘As to casuistical points, how far
he should conceal or suppress that, which the justice of his country calls upon him to
reveal, that I must leave to the witness’s own conscience.”’> Camden may have
imposed the weight of the situation on Barrington’s conscience, but this was clearly
more lenient in contrast to the Lord High Steward’s categorical response to Sophia
Charlotte Fettiplace. The Duke of Richmond went further: ‘For one I think it would
be improper in the noble Lord to betray any private conversations. I submit to your

Lordships, that every matter of fact, not of conversation, which can be requested, the
noble Lord is bound to disclose.’**

M bid., 127,
3 Ibid., 127.
¥ 1bid., 128.
M 1bid., 127.
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After an adjournment of some time to discuss the matter, the Peers returned

and the Lord High Steward informed Barrington that they had judged that he was
bound by law to answer all questions put to him. The matter being seemingly decided,
both counsel for the prosecution and defence stated that they had no questions for
Barrington. Thus, even when the court had taken the opportunity to adjourn and
consider the matter — more than was deemed necessary when Hawkins made his
request — the two opposing counsels were reluctant to compromise Barrington’s
honour. Lord Radnor, however, did take the opportunity to ask Barrington direct
questions relating to his conversations with the Duchess which made mention of her
marriage to Hervey. Having taken further advice from counsel, Barrington gave a
tentative but positive response, making the evasive qualification that he was not

lawyer or civilian enough to judge whether it was a legal marriage.”

The first witness for the defence was Berkley, attorney to Hervey. He
immediately declared his interest in the cause, stating that his knowledge of the
business arose from his professional position in relation to Hervey. Consequently, he
posed a similar question as Hawkins and Barrington had done before him: Did his
professional position as attorney to one of the parties in the cause exempt him from
answering questions from counsel? In his own words, would the disclosing of
information gained in the lawyer-client relationship be ‘consistent with honour to
myself and the duty I owe to him.””° As with Hawkins, it was Mansfield who
attempted to clarify the legal position by stating that the privilege of attorneys
extended only to information received from clients in order to gain legal advice
relevant to their defence. The questions being put to Berkley did not request the
divulging of secrets of the client, but rather sought collateral facts and ‘it has often
been determined, that as to fact an attorney or counsel has no privilege to withhold his
evidence.””’ It is noteworthy that Mansfield treated this as a firmly established point
of law, and he concluded his remarks by stating his supposition that Berkley only
raised the question in order to justify his action in giving evidence. Questions

proceeded and Berkley co-operated in answering them.

Professional and personal honour were prominent themes throughout the trial,

and 1t 1s worth pausing to consider the court’s reaction to the various petitions for

¥ 1bid., 130.
% Ibid., 146.
7 1bid., 146.
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exemption from testifying. In Hawkins’s case, his request was unanimously thrown
out with no discussion beyond the statement by Mansfield. When Berkley was called,
he sought clarification on his position relative to the established privilege granted to
members of the legal profession. The reply of Mansfield recognized the existence of a
qualified legal privilege and his assertion that Berkley was only looking for
justification of his giving evidence, is a clear demonstration of Berkley’s desire to
maintain honour and reputation while satisfying the court’s requirements. This point
also holds true for Hawkins. A medical man in the eighteenth century relied on
reputation, perceived status and etiquette in order to gain wealthy patients and the
accompanying fees. By appealing for privilege on the basis of his professional status,
Hawkins was attempting to safeguard his reputation as an honourable and trustworthy

gentleman. Such overt moral characteristics were central to the success of his practice

and, consequently, his livelihood.

Kiernan, in his examination of the code of honour amongst the upper classes,

provides two alternative sources for a sense of honour: innate virtue or conformity to

stereotyped rules of conduct. In practice, he states: ‘an individual’s honour...had little
to do with any ethical convictions; its meaning was much closer to ‘prestige’...[used]
to impress his underlings as well as his peers.””® There is little doubt that a large
element of the motive of each of the witnesses who challenged the court on the

question of honour, can be attributed to the individual’s desire for personal prestige

and recognition by such a distinguished court. Yet perhaps a slightly different light
should be cast over Hawkins’s motivations.

Roy Porter’s analysis of the career of the famous eighteenth-century surgeon

William Hunter shows how mainstream histories of medicine which
compartmentalized physicians, surgeons and apothecaries into a three-tiered hierarchy
in which only the physician could achieve the status of gentleman, were overly
rigid.”” Rather, while hierarchy did exist, the power which the patient had to choose

from the wide variety of formal and informal healers available left opportunity

enough for enterprising individuals to gain social advancement and wealthy clients,

8 V G Kiernan, The Duel in European History. Honour and the Reign of the Aristocracy, (Oxford,
1988), 155.

R Porter, ‘William Hunter: a Surgeon and a Gentleman’, in W F Bynum and R Porter (eds.), William
Hunter and the Eighteenth Century Medical World, (Cambridge, 1983), 7.
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without practising physic.‘40 Porter draws on Jewson’s classic paper on eighteenth-

century medical life in which he states that the ethical propriety of medical men was a
central criterion for their selection. While the ambitious physician was required to
establish his credentials as a gentleman, he further had to distinguish himself from the
rest of the marketplace crowd. So, as Jewson states: ‘Physicians were encouraged
therefore to bring themselves before the public eye by every devious method of self
advertisement their prolific ingenuity could devise.”*!

In light of Porter and Jewson, it is possible to view Hawkins’s performance in
court, not so much as a demonstration of status to equals and underlings, but rather as
a defence of his elite position within the profession, with all its financial trappings, by
using his enforced appearance in court as a means to advertise his ethical propriety to
a courtroom attended by Royalty, filled with Peers, and on, through conversation and
publication, to the wider public.** As noted earlier, the continued coverage of the trial
iIn The Gentleman’s Magazine gives an indication of the interest shown in the
Duchess’s trial. This would have brought Hawkins’s connection with, and
performance in, the witness-box to the attention of many clients, actual and potential,

amongst the upper class. At its peak this publication had an estimated circulation of

over 10,000 copies and far more readers. In Porter’s words, it can ‘thus safely be

assumed to mirror the sober opinions of the enlightened reading elite, the catholic

taste of anyone with the rank, education, or presumption to consider himself

genteel > Certainly, the proceedings did Hawkins’s career no harm: he became a
Baronet in 1778.

While all witnesses were eventually compelled to answer all questions put to
them, there were vast differences in the method and manner of treatment they

received from the court. While Hawkins’s request was rapidly rejected, Barrington’s
was given far more consideration, indeed the court was adjourned while the matter

was debated, and there was certainly some evidence of agreement with his position.

The conversation between a viscount and a duchess would seem to have been more

worthy of consideration for a privilege of confidentiality than that between a medical

“ An Interesting account of the eighteenth century patient’s viewpoint is given in R Porter,

‘Lay
Medical Knewledge in the Eighteenth Century: the Evidence of the Gentleman’s Magazine’, Medical
History, 29 (1985), 138-168.

*' N D Jewson, ‘Medical Knowledge and the Patronage System in 18" Century England’, Sociology, 13
(1974), 379. |

** C Pelham The Chronicles of Crime; or, the Newgate Calendar vol.1 (London 1845), 261
43 ‘ : ’ ) ) '
R Porter, ‘Lay Medical Knowledge’, 141.
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man and his clients. Or perhaps the court was more willing to accommodate the

principle of private duty as asserted by a viscount in his platonic dealings with a

duchess, when compared with a similar plea from a medical man whose desire for
honour was entangled with his commercial interests, thereby compromising the purity
of his appeal to moral principles.

The Duchess was unanimously found guilty of the crime of bigamy. The
decision itself must have proved quite a spectacle as each of 119 members of the
House of Peers, starting with the youngest, the Duke of Argyll, stood in turn, placed
their right hand on their chest and declared ¢Guilty, upon my honour.”** It is no small
irony that the only claim for privilege which was successful in its petition to the court,
was the guilty Duchess’s request for the privilege of the peerage, exempting her from

corporal punishment.*’ After her trial the Duchess, hearing that the Duke's nephews

were about to proceed against her, left England, being conveyed across the Channel to

Calais in an open boat by the captain of her yacht on the very day that a ne exeat

regno was 1ssued against her. She was, however, left in possession of her fortune.

The English legal system has a firm historical foundation in common law and judicial
precedent. Even with the vast increase in statute law in the nineteenth-century, much
of which confirmed prior practice, judicial precedent was still highly influential via its
Interpretation of penumbral issues. As Chief Justice Lord Kenyon put it in 1792, the
discretion of the court ‘w<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>