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Abstract

There is an increasing recognition within the in&tional system, of the need to
understand Islamic law and legal system. This ie tiu the realisation that it either
underpins or at least influences to some degreemlgtthe legal but also the socio-cultural
outlook of about a quarter of the world’s populatidn line with this reality, this study
investigates delictual liability of the state un&=udi law. It evaluates what is the position
of the Saudi courts in determining the liabilitymiblic authorities for delict and the extent
to which the applications of the current principlefsdelictual liability are useful and
sufficient for effectively tackling the growing nioar of cases that are confronting the
public bodies in the Kingdom of Saudi Arabia.

A focal point of this study is the focus on a spstef law which claims universal
applicability, even more, a law for all times. Rduslims, theShar’iah is a code that
covers all aspects of life and is applicable tosdtllations. It governs individual and social
relations and as such is claimed to be appliedateous degrees, all across the Muslim
world and beyond even where Muslims live as mimesitHowever, a persistent concern,
with advocates and sceptics of the system, rentaensiability of a legal system steeped in
a specific historical and even contextual settingsocieties and climes across the world.
This study has sought to engage an aspect of #sae; namely the applicability of
Shar’iah principles to state liability for delictual conduithrough an interrogation of the
experience in Saudi Arabia, commonly perceivedd@ lzonservative Islamic society. The
exploration in this study hopefully provides a wsefisight on the veracity or otherwise of
the adaptability of Islamic law to all aspects 6 land in the contemporary period. The
position argued in this study is th&hari'ah does contain mechanisms that make its

application viable even in complex areas of lave like delictual liability of the state.
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Ch 1 Introduction

Chapter One: Introduction

This study investigates the delictual liability tife state under Saudi law. There is an
increasing recognition within the international teys, of the need to understand Islamic
law and legal system. This is due to the realigatimat it either underpins or at least
influences to some degree not only the legal ad #le socio-cultural outlook of about a
quarter of the world’s population. This study fel® the developing practice in recent
decades of scholarship that engages not just #mytrand doctrines of Islamic law, but
also everyday life, especially the practice of ¢berts. In this regard, a cardinal objective

of this study is to contribute to the understandihgslamic law.

Specifically, it is a study of the non-contractliability of the state for civil wrongs, i.e.
the field of law known in Scots law as ‘delict’ amdEnglish law as ‘tort’. The choice of
delict/tort as an area of study is of particulgngficance, the Islamic law of civil wrongs is
one of the least studied and understood partiguliarlthe contemporary period. The
specific focus of the study on state liability foelict in Islamic law is of even greater
significance in an era of globalisation where therld/ has in the estimation of many
people, become a village in which not only nataliahsters, but also issues of governance,

have effects beyond national borders.

The focus on Saudi Arabia is particularly appositece despite its well-known status as
the world’s largest oil exporter, not much is knowbout its governance and the
interaction of the state with its citizens. Whatpigpularly known though is its claim of
adherence to Islamic law which plays a fundament& in its religion, constitution,
history, governance, law and society. This studictvinvestigates state liability for delict
engages these areas of the corporate existendes ahddern Saudi state with a view to
presenting a coherent picture of the role of theds8oard of Grievances in dispensing

justice in claims against the state for delictigdbility.

Aims of the Study

The aims of this research are as follows:
= To demonstrate the existence of the concept of sitiility for delict under Saudi

Law



Ch 1 Introduction

= To show the importance of the concept of stataliigtfor delict in the Saudi legal
system

= To present a systematic analysis of the dimensabissate liability for delict under
Saudi Law

= To provide a systematic analysis of the princigje&ling the determination of state
liability for delict under Saudi Law through criéicevaluation of judgements of the
Board of Grievances

= To establish the presence (or absence) of anystensiurisprudential approach in
the decisions of the Board of Grievances on siatality for delict under Saudi
Law

= To highlight comparative aspects of the Kingdom S#udi Arabia’s law and
practice and that of the UK where applicable

= To facilitate a better understanding of the legahgples guiding the work of the

judiciary in Saudi Arabia in general and the Boaf@rievances in particular.

Approach and Method

The research is not designed to be primarily coatper, however, wherever appropriate,
references will be made to relevant aspects ofsSantd English law. Given the major
contextual differences including cultural, religgpolitical and legal systems, care must
be taken in using concepts derived from Scots andligh law in analysing and
understanding the Saudi legal system of statelittabHowever, provided such care is
taken Scots and English law and academic literapn@vide valuable sources of
experience of grappling with issues of state lipbdnd possible frameworks for analysing
state liability. Therefore, this study adopts aerehtial rather than full-scale comparative
approach to the issue of state liability for delltis the view of the researcher that a full-
scale approach will be a much larger task and moli assist with achieving the main
objective of the study, which is to provide a sysitic account of Saudi legal system in
relation to delictual liability of the state. Tharaof this referential comparative approach
is to explore the similarities and differences lesw the two legal systems in this area of

the law where relevant for clarity of presentation.

While a comprehensive comparative approach woulguite valuable, it is the view of the

researcher that a full-scale comparative approamhidvbe best if a systematised account
of the nature of delictual liability in Islamic laand the law of Saudi Arabia exists in the
literature. Further, it would also be importanhive at least some reliable literature on the

2



Ch 1 Introduction

nature of state liability for delict in Islamic lawlowever, there is paucity of materials on
both counts. This necessitates research that ivatldddress these gaps before conducting
a feasible investigation of a full-scale comparisanislamic law and any other legal
system (s). This research aims essentially at adiohrg some of these lacunae.

Both the Kingdom of Saudi Arabia and the United ¢gflom face the challenge of
regulating the public authority, addressing claiimstheir delictual conduct, and paying
compensation where legally required. This studgrdf an opportunity for an exploratory
critical analysis of how similar or different thgearation of the two systems can be with
regard to a specific shared value of balancingptifdic and private or individual interests
in an area of sometimes, inevitable tension. Withike scope or ambit of certain relevant
concepts and jurisprudential preferences on theeissf state liability for delict are
different, nonetheless, relevant similarities canidentified, a few of which have been
specifically selected for this study. These inclydeallels between the basic elements of
delict within both systems and the concern withribed to ensure compensation for harm
brought about by public authorities. The analysuad these and other relevant issues,
doctrines and principles supports the referent@hpgarative approach adopted in this

research.

However, in view of the recognition of importantfdrences between the two systems, this
research does not claim it is possible nor in fadt intended to embark on a full-scale
comparison between the two. Rather, the study megp@n analytical approach for the
evaluation of delictual liability of public authdigs in Saudi Arabia with a limited, what is
referred to as a ‘referential,” comparison in thiigdy, with the UK. By this is meant that
the study proposes to identify congruencies betwbentwo systems where possible to
facilitate clear understanding of the discussidms;Tthough a basic point, is an important
one, considering the fact that Islamic law is eithet usually a familiar subject, or

somewhat difficult to understand for those notriesl in it.

There are specific aspects of Scots and Englisholagielict that are quite relevant to the
development of Saudi law on delictual liability ptiblic authorities that support the
adoption of the referential approach proposed is $tudy. In this regard, at least two
broad areas have been identified through a predingimnvestigation of the liability of

public authorities in the UK. These are case lad lgarature.
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First, there is the case law. Here Saudi legalesysttands to benefit from the experience
of UK’s developed case law on delictual liability public authorities. The former’'s
developing jurisprudence on public authority ligtgilcan take benefit, albeit to a limited
extent, of the reported cases and judicial opinioh&/K courts developed over time in
meeting the growing challenges of claims on publichority liability for delict in the
Saudi jurisdiction. This is particularly so in viesf the absence of a law reporting system.
Certain types of situations have never yet arigenthe decisions of the Board of
Grievances but they have come up for determindifiore UK courts. They could be a
source of ideas for resolving such cases wherappéed principles are not incompatible
with the Shari’ah For example, so far there have been no casesaudi $aw that involve
the scope of a relevant public authority’s dutytake a child into care. It is logical to
expect this could happen in the future. This caxdche about for instance in the work of
the Ministry of Social Affairs which has a Deparimédor Juvenile Affairs charged with
the care of orphans and vulnerable children; powérEh can lead to the same set of
challenges that have arisen in a caseXikeBedfordshiré Scots and English law could be
useful in providing ideas and guidance to the Bdardleciding such issues. Further, UK'’s
developed case-reporting system is in fact relemahbnly at the jurisprudential level, but
also at a more basic methodological level. Thitetgboint is now important because the
judicial authorities in Saudi Arabia have most rebeinitiated a policy of law-reporting
for the Board of Grievances. The Scots and Endgighreporting system with centuries of

experience is an attractive reference point fa pinoject.

A second possible source of learning is providethieyabundance of legal literature which
provides both descriptive and analytical materialtlnis aspect of Scots and English law.
The academic literature in the UK is more develoged that can be used as a source of
ideas. Scots and English law is recognised as lade&hed system and has been grappling
with the liability of public authorities in delictor a long time. There are extensive
discussions and substantial debates in the litergtuat might be a source of ideas for
shaping Saudi jurisprudence in this area of lawreHagain, the legal scholarship
constitutes valuable comparative reference materiahis unsettled aspect of law. This is
particularly useful for a developing system likeuBia Arabia, which has over time
developed into a welfare-regulatory state like thk, faced with the challenges of
addressing public authority liability in contempiraimes. A likely question arises on the

foregoing propositions. The question is the plaligtbof such a legal cross-fertilisation

1 (1995) 2AC 633.



Ch 1 Introduction

considering the identified differences betweentthe systems which in the view of some
are diametrically opposed to each other. It is eodéd that the seeming problematic
divide can be bridged through internal mechanismslamic, and by extension, Saudi
law. This can be achieved through the instrumemgtal Figh. As will be made clear, the
mechanism oFigh, Islamic jurisprudence, is key to the applicatior development of the
Shari’ah This is a point often missed in consideration andlyses of the Islamic legal

system but which is crucial to the understandinthefsystem.

Cases

It is relevant to briefly comment on the decisiafishe Board (and of the Generalurts}
considered in this study. This is as regards tpeegentativeness of the decisions made by
the courts and, therefore, of their approach tostijoies of delictual liability. While it
cannot be proven in a scientific manner that tlieses are completely typical of the cases
decided by the Board, considerable effort was ntadebtain the spectrum of available
cases. So far as the researcher is aware, then® iiason to claim that the cases
considered are atypical. The research, it mustdiedn faced a serious challenge in this
important area. The system of Saudi Arabia is rairamon law system; there is no rule of
precedents or a system of law reporfinbhe option available has been to search courts’
archives for records of cases and judgements snstbwly developing area of law in the
Saudi jurisdiction. This was supplemented with ntous visits to various judges to secure
judgements and records of their previous, recesisoms or even (in few instances)
current cases. In short, it is submitted that e ¢lrcumstances, the cases discussed in this
study represent what the courts are doing in practi

On a related note, since there is no law of pratedeSaudi Arabia, judges are not obliged
to decide consistently with earlier cases. Eacle exssts independently and is judged on
the merits of its adherence to the Saudi congitutind Islamic law. In theory, the

decisions in cases ought to be consistent withamather because all judges are applying
the same laws, but there is no mechanism analagopiecedent in common law systems
for ensuring that they do so. Therefore, rathen tassuming that the courts are taking a

consistent approach it is important to test thige &pproach taken in this research has been

2 All references here and throughout this thesisigo'general courts’ or to ‘ordinary courts’ arearnces to
the Shari’ah courts.

% n 2008, the Board of Grievances has recentlyiphitl the first ever compendium of the cases dddide
2006/2007. However, not surprisingly, less thae frercent of the cases are on delictual liabilityus even
this report was not of much help in real termshis study.

5



Ch 1 Introduction

one of collecting a sample of cases from varioug@s to gain an understanding of how
the courts are arriving at judgements and operagractice, and in particular how they

apply the laws relevant to state liability for agli

Terminology and Translation

In this thesis | will refer throughout to the law ‘delict’ to indicate the field of study
except where the context makes the use of otherstappropriate, for example, referring
to the law of ‘tort’ when summarising the viewspgrsons writing about English law. It is
also relevant to clarify that the decisions of Beard of Grievances, in line with the
official language of Saudi Arabia, were delivered Arabic and there are no English
versions of the cases. | have translated thesesidesi myself with some support from
professional translators. | have also similarlynstated most of the references to Islamic
principles and texts which are available only inaBic but indicated these at relevant
points in the thesis. There are many translatidnthe Qur’'an in English language but |
have preferred not to rely on any one though | gtbted a number in rendering translations
of the Qur'an. Here also, as with most cases oHadith; sayings of the Prophet, | have
provided translations of the texts. Any exceptibmghis (and there are few) have been

appropriately referenced.

Structure of the Thesis

This study is roughly divided into two parts. Clepgttwo and three provide a background
to the work while chapters four, five and six cage the analyses of the key chapters of
the study. Chapter Two provides account of aspafctee administration and conduct of
governance in Saudi Arabia in as much as it cansstthe background to the incidence of
delictual liability of the state in the country. iShchapter provides the contextual
background to this study. It offers an insight igovernment and governance of Saudi
Arabia by describing the nature and functioningt®finstitutions. The chapter starts with
an overview of the historical and political backgmd of the state. This is followed by a
description of the nature of the legal system. Glnapter then moves to an examination of
the structure of the state and some basic functbg®vernance. Here, it briefly describes
the public services and regulatory activities pded by government ministries and
departments. It explains changes in the functiohgshe state and the way they are

performed. It gives also an explanation on howettterities of government are funded.



Ch 1 Introduction

The nature of the study requires an understandirtigeolegal system in Saudi Arabia and
in particular, the court vested with jurisdiction the central issue of delictual liability of
the state. Chapter Three introduces the recentiynstituted Administrative CourBiwan
al-Madhalim the Board of Grievances which is the judicial poested with jurisdiction
over claims on state liability in the country. Thbeapter includes a discussion of the

constitutional basis, composition, jurisdictionwsys and working methods of the Board.

At the heart of this study is the nature of dekttliability in the Saudi jurisdiction.
Chapter Four sets out the main principles of dedictiability under Saudi Law. This part
of the study is crucial for understanding the lig&piof public authorities in Saudi Arabia
that will be considered in detail in the followinghapter. This chapter discusses the
concept of delict under Saudi law in terms of géimition, nature, general rule, limitations,
types and elements. The chapter further draws smmgparison between Saudi and Scots

law.

Chapter Five provides an analysis of the jurispnedeof the Board of Grievances with
regard to the liability of public authorities foelitt. The chapter proceeds by examining
the nature of the liability of public authoritiesth in the UK and Saudi Arabia. A critical

analysis of a number of cases is provided by adgpgixonomy from Scots and English
law. The taxonomy is constructed in order to previd categorisation and sub-
categorisation of forms of liability as well asriws of harm which will be discussed in the

following chapter.

The Board’s practice regarding compensation fotesliability for delict is evaluated in
Chapter Six. The focus in this chapter is on tharB approach to the assessment of the
categories of harm which merit compensation andthef appropriate amount of
compensation for them. It discusses the natureraleance of compensation for harm
under Saudi Law. The chapter sets out the typesuofage that considered as harm for the
establishing a right to compensation. Two auxilimyues relating to the assessment of
damages, contributory negligence and the use adrexyptnesses for calculating damages
in making compensation awards are also brieflyudised in this chapte€Chapter Seven

presents the conclusion of the study.



Ch 2 Government and Governance in Saudi State

Chapter two: Government and Governance in Saudi Sta  te

2.1 Introduction

Not much is known about the nature and structurgosernment and governance of the
Kingdom of Saudi Arabia. The nature of this studthvits focus on the delictual liability
of the state in Saudi Arabia requires knowledge anderstanding of both issues as a
background matter. In other words, a proper apatieti of which persons and institutions
constitute the state and what their activities iarenperative in engaging with delictual
liability of the state as envisaged in this stulyis also necessary to explain some basic

features of the legal system. The description efftinegoing is the focus of this chapter.

The chapter begins with a brief summary of theadnisal and political background of the

state. This is followed by a description of theunatof the legal system. The discussion
then moves to an examination of the structure efdtate and some basic functions of
governance. Here, it briefly describes the servered regulatory activities provided by

government ministries and departments. Finally,dhapter outlines someew trends in

Governance.

2.2 Saudi Arabia: A Brief Historical and Political Background

What is now known as the Kingdom of Saudi Arabia a origins in the religious and
political cooperation between Sheikh Muhammad bA&bdulwahab (d.1791) and
Muhammad bin Saud (d.1765). In the early part eft# century, Sheikh Muhammad bin
‘Abdulwahab started a movement calling on Muslimsdturn to the pristine principles of
their religion in the Najd area of the Arabian Fenila. His call was resisted initially and
he faced serious persecution until he found supgadt protection with the ruler of the

town of Diriyah, Muhammad bin Sadd.

By the early 19 century, the Al-Saud family ruled most parts aé thrabian Peninsula.

While the Al-Saud maintained political power, biAbdulwahab was granted spiritual

! Royal Embassy of Saudi Arabia, London “CountryfiRrbavailable at:
http://www.mofa.gov.sa/Detail.asp?InSectionID=15488ewsltemID=24408 (Site visited 10 March 2009).
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leadershig. The growing power and influence of the Al-Saud veagreat source of
concern to the Ottoman Empire. The empire theniseatrmies to counter the influence of
the Al-Saud. This led eventually to the take-ovieDwmiyah. The capture of Diriyah by the
Ottomans marked the end of the first Saudi Staf8it8% However, by 1824, the Al-Saud
family had returned to power in the Arabian Penliasbn 1901, after some further political
setbacks, including exile to Kuwait, Abdulaziz #bdulrahman Al-Saud left Kuwait and
recaptured Riyadh in 1902. This takeover of Riyadhch he established as his capital
marked the beginning of the formation of the modstate of Saudi Arabia. From his
capital in Riyadh, Abdulaziz took over Hijaz whichvers the territories of the two Holy
cities of Muslims, Makkah and Al-Madinah and unifig with Najd in 1924. He then
became King of Najd and Hijaz. King Abdulaziz theent on gradually to unite the all
different regions into one nation. The country wasned the Kingdom of Saudi Arabia on
23 September, 1932.

The historical factor of the partnership betweenlslamic movement (led by Sheikh

Muhammad bin ‘Abdulwahab) and political power (egented by Muhammad bin Saud)
in the establishment of the first Saudi state imakable. As will be seen throughout
discussions of the legal system in Saudi Arabihag left an abiding influence on Saudi
society. One of the most important and commonlyvkmceffects of this union is the

adoption of Islamic Law as state law in the KingdohSaudi Arabia.

2.3 Sources and Principles of Saudi Law

The Kingdom of Saudi Arabia was never colonisedomg of the Western powets.
Islamic law is traditionally, the law of the land@his historical factor has led to the
situation where, unlike most other Muslim societié® ‘essential core of the Saudi legal
system’ never witnessed an invasion by westernemtians of law’. As Vogel noted, most
of the people regard Islamic law as their ‘indigesdaw, natural and inevitablé With
regard to the centrality of tHghari’ahin the life of Muslims generally, and in the Middl

East in particular, Al-Rimawi has observed that:

2 F E Vogellslamic Law and Legal System- Studies of Saudi ir@i§onninklije Brill NV Leiden the
Netherlands 2000) xv.
j Royal Embassy of Saudi Arabia, London note 1 supra
Ibid.
® There was a brief period of Ottoman control oftpaf what is now Saudi Arabia.
® Vogel note 2 supra at xiv.
" Ibid.
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Owing to the belief that the principal source sfitoral juridical precepts is
revelation rather than reason, muctsbfri‘ds fundamental legal principles
have remained impervious to change. Additionallylike Western legal
systems, which long separated canon and secula; $#lvari'a principles
still continue to constitute an important sourcdegfislation in the majority

of Arab countrie$.

This position on the significance of ti&hari'ah in society is perhaps nowhere more
pronounced in its dominance as an organising gi@dhan in Saudi Arabia. It is more
accurate to say in the specific case of Saudi Arads a number of writers had noted, that

Islamic law remainghe law of the country’

Following the unification of Najd and Hijaz in 192King Abdulaziz passed a Royal
Decree in September 1924, setting out 8teri'ah as the groundnorm and basis of
governance. The Decree further provided that garema in the country is based on
Shurah consultation.The sources dkgislation are the Qur’an, tifgunnah the traditions
of Prophet Muhammad, arfigh (Islamic jurisprudencef The Decree committed the
state to be governed by the principles of Islang@wland all legislation to be in accordance
with it.

This was followed by another Royal Decree in Deoeml1924 which proclaimed the
general law to b&hari'ah The four orthodox§unn), most representative jurists and their
schools of thought (Hanafi, Hanbali, Maliki and 8havere the examples to follow. The
status ofShari’ah in the law and governance of Saudi Arabia wash&rrtconfirmed in
several other Royal Decre¥s.

8 L M Al-Rimawi ‘Relevance of Shari'a in Arab Sedigs Regulation with Particular Emphasis on Jorasn
an Arab Regulatory Model’ (2006) 27 (8) Company kaw227, 227.

® See for example Vogel note 2 supra at xiv, A AG¥ladyan ‘The Judiciary in Saudi Arabia’ (1998) 13
Arab Law Quarterly 235, 235, | Al-Hudaithy ‘Histael Review of Saudi Administrative Contracts’ (20@2
Public Procurement Law Review 186, 186 and W M &dine ‘The States of the GCC; Sources of Law, the
Shari’a and the Extent to which it Applies’ (198886) 1 Arab Law Quarterly 3,3-4.

Y Umm al-QuraGazette, 12 Septembéd924.

" Ummal-Qura Gazette, 19 December 1924. It is fundamental te tiwt though there are other schools of
Islamic thought or jurisprudence, all referencetstamic law and jurisprudence in this thesis Ww#l limited

to the four stated above for two reasons. Firghésfact of their being the most representativeosd and
even more important to this research, they arg#merally recognised ones in administration aniletpn

in the Kingdom of Saudi Arabia, the major focugta$ research.

12 See for instancemm al-QuraGazette 6 November 1925.
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The primacy ofShari’ahin Saudi Arabia was restated in the constitutioedrms carried
out by the late ruler of the country, King Fahd WBibdulaziz. This is reflected in the
Nidham Al-Assasy Lil Huknthe Basic Law of Governance (the Basic Laipromulgated
on T' March 1992. Specifically, the importance Siiari’ah is restated in the ‘General
Principles’ and ‘System of Governance’ provisioristlte Basic Law. Articles 1 and 7

respectively of the Basic Law provide:

Article 1

The Kingdom of Saudi Arabia is a fully sovereignarislamic State. Its
religion shall be Islam anitls constitution shall be the Book of God and the
Sunnah (Traditions) of His Messenger, may God'sdahgs and peace be
upon him Its language shall be Arabic and its capital Ishalthe city of
Riyadh*

Article 7
Governance in the Kingdom of Saudi Arabia deritesauthority from the
Book of God Most High and th8unnahof his Messenger, both of which

govern this Basic Law and all the laws of the State

Thus, the effect of Article 1 is that the Qur'ardahe Sunnah, the sources of Islamic Law,
rather than the Basic Law itself, remain the cdnstin of Saudi Arabia. The Qur'an and
the Sunnah are the sources of Islamic Law andhallother methods and principles are
based on and must conform to these sources tolise*vahis is a very important point to

note as Islamic law, methods and principles havéedaken into consideration in the
making of legislation. Considering the centrality Islamic Law in governance and

legislation in Saudi Arabia, it important to brigftonsider the nature of Islamic Law and

how it will be understood in this study.

13 Royal Decree No. 91/A. Sdémm al-QuraGazette No. 3397, 5 March 1992. The Basic Lave bkher
laws of the Kingdom of Saudi Arabia is now avaitalh English on the official website of the Bureafu
Experts of the Council of Ministers available atttp://www.boe.gov.sa/English/saudilawsl.html (Site
visited 9 March 2009).

4 Emphasis mine.

5| A K NyazeeOutline of Islamic Jurisprudendé\dvanced Legal Studies InstituBakistar2000 100.
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2.3.1 The Nature of Islamic Law

There is usually some confusion as to what Isldmaw is and there is thus the need for a
brief clarification about the use of the term. Awting to Baderin, there is ‘a traditional
misconception about Islamic law being wholly diviaed immutable® The source of this
misconception he further notes is the failure tetidguish between thesourcesand
methodsof Islamic Law. For a proper understanding of tiadure of Islamic Law, it is
important to distinguish betwee®hari’ah and Figh. It is commonly the case that both
these terms are referred to as Islamic Law but fiteertechnical point of view, they are not

synonyms.

Literally, Shari’ah means ‘a path to be followed’ or ‘right pat&hari’ah refers basically
to the sources of Islamic Law. Further, it is tono¢ed thaShar’iahincludes not just legal
prescriptions but also principles of faittAl-Ageedah Figh on the other hand means
‘understanding.” Figh, as Nyazee explains, is essentially, the jurisprade of
Shari'ah’ While Shari'ahis immutable deriving from the sources of Islatnéov, Figh is

subject to change depending on circumstafitas.Baderin usefully notes:

The termShar ah can also be used in a general legal sense irereferto
the Islamic legal system as a distinct legal syswth its own sources,
methods, principles and procedures, separate ftber tegal systems such
as the common law and civil laiW.

The distinction betweerShari’ah and Figh is very important in the understanding,
application and development of law in the contdxhe legal system in Muslim countries.
Failure to make the distinction betweshari’ahandFigh in discussions about the Islamic
legal system leads to serious confusion. This ¢abee it leads to ‘the tendency to perceive
the whole Islamic legal system as completely divamel thereby to (mis) represent the
whole system as inflexible and unchangeafflérideed, the representation $fiari’ah as
‘Islamic law’ is only partially correct. It is ccect to the extent that the sourcedant are
derived from theShari'ah but theShari’ahis better understood asgstenrather than just

law in the western sense. It will be argued later Eigh is of particular importance in the

8 M A Baderininternational Human Rights and Islamic Lg®xford University Press Oxford 2003) 33.

" Nyazee note 15 supra at 39.

'8 |bid. at 33-34. See also A | D8hari'ah: The Islamic LawTaHa Publishers London 1997) 2.

9 M Baderin ‘Understanding Islamic Law in Theory ahctice’ (2009) 9 Legal Information Management
186, 187.

2% pid.
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development of the law of delict especially aslates to the liability of public authorities
in countries whose legal systems are based onitslamv like Saudi Arabia, the primary

focus of this study.

Some authors state that Islamic law has secondarges but it has been noted that this is
rather a misrepresentation particularly from a eesperspectivé" It is more accurate to
say that what is presented as ‘secondary souroestitute juristic methods and principles.
So the terminology, ‘Islamic law’ commonly usedthe literature discussing tt&hari’ah

is best understood as ‘consisting of three maimeids, namely, sources, methods and
principles.? It is with this in mind that the terslamic lawis used throughout this study
as distinct fromShari'ah In what follows, the discussion will turn to thérementioned

elements of Islamic law.

2.3.2 Sources of Islamic Law

Islamic law has two divine sources, namely, the’&uand theSunnahof the Prophet,
both of which are, to Muslims, literally immutafféThese are transmitted sources that are

taken to be definitive. They are further discudseldw:

a. Quran: This is the word of God revealed to His ProphetisMns are united in the
belief that the Qur’an is the non-imitable and dir@ords of Allah which have remained
preserved from the point and time of revelatiortafhe present day. It contains provisions
covering spiritual, moral and secular affairs (frahre western prospective). It makes
provisions on purely religious matters (such asy@rafasting and charity) as well as
ethical and moral issues like care and respectpéoents, courtesy and so on. More
germane to the context of this study, the Qur'athir contains ‘legal-specific’ provisions
on temporal affairs like contract, trade and crinié&se provisions incorporate the public,
private, international and domestic aspects of esakilife?* A few ‘legal-specific’
provisions in the Quran are in the nature of statu provisions but most are of a
constitutional nature. These are verses which nobda provisions on aspects of personal
or community life like the law of bequests and tmeyment of tax on wealth by the

wealthy. The Qur’an is divided into 114 chapterd aras revealed over a 22 year period

21 |bid. at 187-190.

22 bid.

%3 Baderin note 19 supra at 187.
24 bid at 188.
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between 610 and 632 AD. For Muslims, it is a congtmde for living both as individuals

and as a sociefy.

b. Sunnah The literal meaning oBunnahis ‘the well-known’ or ‘well-trodden patif®
The technical meaning which is relevant in thisteghis the collected and transmitted
words, actions, and approval (of the conduct oéathof Prophet Muhamma&dThere are
disciplines in the Islamic sciences that are cameer with validation and legal
interpretation of such reports. Many such transimmssare alstawatur (mass-transmitted)
thereby forming key legislative instruments. Mudhttte Sunnah relates to personal law,
and law of interactions (financial transactions,rmage, behaviour, speech etc) within

communities®

2.3.3 Methods of Islamic Law

The methods discussed here are confusingly reféaess ‘secondary sources’ because
they derive their legitimacy in the Islamic legalseem from the primary sourcés.
However, as stated earlier, they are best reféaednd considered as, methods of juristic
reasoning rather than sources of law. In other wjotfiese are rational methods used for
extending the rules and principles stated in thecgs mentioned above to meet the needs
and challenges of new situatiofisThey have been described as the ‘vehicles’ udilisg
jurists to ‘transport th&hari'ahinto the future3 They are:

a. jma’: It is the consensus of independent jurists fromMtuslimummah(nation) after

the demise of the Prophet within a defined peripdrua rule of Islamic Law. It has to
fulfil certain conditions for its validity includign that the agreement or consensus must take
place among the mujtahids or independent juristtheffour Islamic Schools of thought
(mentioned earlier) and that the agreement musutenimous that is, based on a
consensus of all independent juri&tgima’ seeks to establish rules or principles based on

consensus of scholars who have to seek authorifipwordation for those rules in the

% \ogel note 2 supra at 3-4, Doi note 18 suprala22 and Nyazee note 15 supra at 130-132.
% Nyazee note 15 supra at 132.

" bid. at 133.

*% |bid. at 132-139. See also

# gee for instance Ibid. at 146-147 and Doi notsu@a at 64.

% Nyazee note 15 supra at 146.

31 Baderin note 19 supra at 189.

32 Nyazee note 15 supra at 141-144.
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Quran and Sunnah, judicial authorities are subsetiyirequired to abide by thjgna’.>

b. Qiyas This means analogical deduction. It refers to ghecess of using analogies
between cases in order to reach legal decisionstaases which are new (by nature) to
jurists. More technically, it means ‘measuring atimating one thing in terms of

another®* It applies by drawing similarities between two esigo see how they can be
made ‘equal’ and applying a known decision of oasecto the other (sometimes with
uncertainty attachedf. In other wordsQiyasis the legal method introduced to derive ‘a
logical conclusion of a certain law on a certaisuss that has to do with the welfare of

Muslims.®®

A crucial principle in the application d@iyasis that it must be in accordance with the
Quran, Sunnahand Iljma’.3" Three conditions must be observed in the apptinatf
Qiyas The first condition is that there must be/Assl, an original case which is provided
for or covered by the Quran @unnah The analogy has to be based on ths The
second condition is thieéar’, the new case on which a decision or ruling is iregiubut for
which there is no specific mention or coverageitheg the Qur'an oSunnah.The‘lllah,

the effective link is the third required conditiofhe proper determination of thi#ldh is
very critical in the process @iyas As Moghul explained, thdlah is the reason for why
any particular law or rule is believed to have béayislated by the Lawgiver. It is thus
essential to know th@lah in order to understand the law itself and to deieenthe scope
and applicability of the law*® Knowledge of théillah is essential to Muslim jurists and
society in their desire to conform to the dictabégheir religion and its law even in the
experience of changed or changing circumstaficdhere must be an effective link
between theAsl, original case and thé&ar’, the new case. On satisfaction of these
conditions, aHukm, ruling on the original case can then be appliedhto new case by

analogy.

A classic example oQiyasis the prohibition of narcotic drugs in contempgrames

under Islamic law even though they are not spetlficmentioned in the Quran or

% pid. at 144.

*Ibid. at 146.

**|pid. at 146-147.

% Doi note 18 supra at 70.

3" |bid. and Nyazee note 15 supra at 146.

% U F Moghul ‘Approximating Certainty in Ratiocinati: How to Ascertain the lllah (Effective Cause) in
the Islamic Legal System and How to Determine taddRDecidendi in the Anglo-American Common Law’
(199) 4 Journal of Islamic Law 125, 131.

* Ibid at 131-132.
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Sunnah The prohibition is by analogy to the prohibitioh Khamr, intoxicants because
narcotic drugs have the same intoxicating effectigasor (or alcohol) as alluded to in
chapter 5 verse 90 of the Quran. On the exanthieAs| here is thaKhamr while the
Far’' is narcotic drugs. Thellah is intoxication resulting from the use of both. Shthe
new ruling on prohibition of narcotics is derivetbrh the specific similar ruling on

Khamr*°

2.3.4 Principles of Islamic Law

There are a number of principles that are takemanhsideration in deriving specific rules
or arriving at judgments either in the context afermaking (in the private sphere),

legislation or judicial determinations. The mostaiie are:

a. Istihsan Literally, this means to consider something golodthe field of Islamic
Law, it means juristic preference and it refershe legal principle of giving up a weaker
authority for a stronger one. To do this, two vateferences from the sources are
considered and compared and the stronger one seclmver the weaker one. It may also
operate through the restriction of one referenceabgthef’* It has been suggested by
Zahraa that Istihsan is ‘a method of identifyinguang and assigning it to a new event
through the interaction betwe&hari’ah texts and factual realit}? but there is no doubt
that the literature on the matter regard it asiacpple considered in juristic reasoning. An
example ofistihsanis that Islam places considerable importance orafermodesty and
proper dressing of a womesatrau al‘aural). Further to this, no man except her husband
is allowed to view certain parts of her body. Hoe®\a physician is allowed on account of
medical necessity to examine and diagnose a womémeiinterest of saving her life and
protecting her healtff The preference here is for saving life over pringcmodesty and
privacy in view of the emphasis on preservatiotifefas one of the cardinal objectives of
Islamic law. Thus, the rule on privacy will be dpmal for the need to preserve life as a

foremost objective in the circumstances.

“0Baderin note 19 supra at 188 — 189.

! Nyazee note 15 supra at 150-151.

2 M Zahraa ‘Unique Islamic Law Methodology and thalidity of Modern Legal and Social Science
Research Methods for Islamic Research’ (2003)1&A@ 215, 238-239.

“3 Doi note 18 supra at 82-83.
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b. Istishab (Presumption of continuity) The existing laws of a community are
recognised to be consistent wiBhari’ah unless something comes to light that would
suggest that existing laws (of personal conductegmance etc) are not consistent with
Shari’ah and, therefore, illegal. It means that everythm@ssumed to be permissible in
that society unless there is a specific provisioBhari’ahto the contrary. In other words,
it refers to maintenance of tls¢gatus quan a society as long as it does not violate any of
the Shari'ah provisions. This principle is responsible for takiinto account thaurf and
‘adaat culture and customs of a people and integratinigto the Islamic law that is
applied to those people. In this way Islamic lafeds according to where it was applied
except in its central principles and thereby alldles indigenous culture of the people and
place to grow naturally albeit with a stronger nidoaus:*

c. Al-Maslaha Al-Mursalah: In a general sensal-Maslaha al-Mursalahhas a
meaning similar to public interest in western ledacourse. According to Nyazee, the
literal meaning is the acquisition of benefit oe thepulsion of injury/harm. Technically
however, it refers to ‘the preservation of the msgs of Islamic law in the settlement of
legal issues? It is the ‘systematic consideration and evaluatibrthe various interests
that have public and general effect on the Musliom@unity.*® However, it is relevant to
point out thatal-Maslaha al-Mursalahis a little different from western conceptions of
‘public interest’. While it clearly allows for andromotes consideration of some of the
arguments that would be put forward as public egearguments in countries like the UK
and USA, it does not necessarily contrast with gigvinterest. In some cases it would in
fact do so but not in others, since its overarchpngpose is to preserve the purposes of
Islamic law which in a good number of cases willibédependent of any sort of private

interest.

Scholars such as Doi and Zahraa have stated thaemation of the public interest is
recognised as an important basis for, or sourcdaef, in the Islamic legal systefh.

However, in line with what has been stated aboves accurate to assert that this is an
important principle in legal rationalisation in tkgamic legal system which can play an
important role in law and policy making in Muslinages. This may be in legislation or

judicial interpretation from time to time. As a ¢emporary author, 1zzi Dien elaborates:

*“Ibid. at 83-84.

“5 Nyazee note 15 supra at 154.

%6 Zahraa note 42 supra at 239.

“" Ibid. at 238-239 and Doi note 18 supra at 81.
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The concept of public welfare and interest in IStalaw occupies a central
position in the formation of legal opinion and fihéerpretation of the legal
texts. It acts as a ‘key turner that harmonisdssalirces of the law...it
carries with it a wider sense than just serving ghblic since it includes
every cause and effect that contributes to theebmtnt of life and faith in

Islam?®

An example of the operation of this principle d@made in the socio-economic realm. In
the Islamic socio-economic system, special taxeg moa ordinarily be levied as the state
is expected to fund public services through theasijion and collection of th&akat the
general tax on wealth through which the privilegegport the less privileged. However,
the imposition of new taxes by the state can beslkggd if it does not have the funds to
enable it to provide security for the people likidiging and defence costs for example, a
fundamental obligation of the state under Islanaw.l The principle ofal-Maslaha al-
Mursalahor promotion of public welfare and prevention afrim is very important to the
organisation and governance of the state unddskmic system. A liberal construction of
the mechanism may also provide a viable basis Hier development of appropriate
principles in the challenging and ever-expandingaaof delictual liability of public

authorities.

It is noteworthy that the Board of Grievances doesdirectly refer to the principle @il-
Maslaha al-Mursalalvery often in its judgements. However, there ame decisions that
implicitly reflect the adoption of the principle&uasS v Civil Defence CorpZ & 29 Ors

v Municipality of RiyadrandB v Municipality of Abhgdiscussed in chapter five). In fact
the whole idea of risk-based liability, which wille discussed in chapter five, is an
application of this principle. In the case®# Civil Defence Corg®r instance, the Board,
it can be argued, is implicitly applying the pripla of al-Maslaha al-Mursalahlt did not
interfere in the work of a public body (fire-fighti) which aimed to preserve the public
interest in the safety of life and property. At theeme time, it did not leave the claimant
who suffered unjustified loss in his property asresult of such work without
compensation. This approach that seeks to bal@eteween the public interest and
individual rights, it is argued, can be taken fordven dealing with complex cases in the
future and find legitimation within the broad priples of Islamic law.

“8 Mawil 1zzi DienlIslamic Law from Historical Foundations to Contermgy Practice(Edinburgh
University Press 2004) 69.
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d. Saad Al-Dhari’ah: A related concept to the above is that of blocking lawful
means to an unlawful end. This principle is useuirstic determination (and legislation)
to address situations where an act is ordinarilyfdd but doing it may result in an
unlawful end. The need and uses of this princiglees according to time and place. For
example, the planting of poppy seeds is ordinardysidered a lawful act under Islamic
Law. However, it has been adjudged an unlawfulimcurrent times if it leads directly to
the production of hard drugs because the lattedarngerous to human health and such
substances are generally banned under Islamic lrawew of the public interest element

implicit in this principle, some scholars regarasta variant oél-Maslaha al-Mursalatf?

On the whole, the sources are those that genexgilyed upon, transmitted and definitive.
Importantly, extensions of the law can be basediipem. The methods and principles on
the other hand (usually, but inappropriately, nefdrto as ‘secondary sources’) are
mechanisms for achieving such extensions and thienced applicability and flexibility of
Islamic law. Before leaving this issue of the nataf Islamic law, it is relevant to briefly

comment on the ‘Schools of Thought’ or ‘Schooldstémic Jurisprudencé®

2.3.5 Schools of Islamic Jurisprudence

As Baderin has noted, one of the most common festwf Islamic Law is its
‘complexity. By this is meant the realisation that it is notn@onolithic’ systent?
Islamic jurisprudence thrives on a plurality witranunity based on the recognition of the
diversity of human socief§? This is reflected in the acceptance of the validitschools of
Islamic jurisprudence which are considered a furetgtal blessing to the Islamic legal
system in that they are ‘different manifestatiofishe divine will.”* There is admittedly
some divergence of opinion on certain legal issaie®ngst these different schools of
Islamic jurisprudence. However, rather than coustiy a source of confusion in the
operation of Islamic Law the schools of jurisprudemepresent ‘a diversity within unity’
Although hundreds of schools of jurisprudence atigi developed, four Sunni Schools;

Hanafi, Maliki, Shafi'i and Hanabali have endurédough the centuries.

“9 |bid. at 81-83 and Nyazee note 15 supra at 155-156

* For a lucid discussion of the evolution of the &k of Thought see A B Philipghe Evolution of Figh
(3% ed International Islamic Publishing House Riya®0b3).

*1 Baderin note 16 supra at 32.

*2 bid.

*% |bid. at 32-33.

**H M Kamali Principles of Islamic Jurisprudendgslamic Texts Society Cambridge University Pr891)
169.

*® |bid.
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2.3.6 Legislation as a Source of Law

Apart from the above, there are several legal unsénts that are used principally in the
administration of the state in Saudi Arabia as valhother system which adopts Islamic
law. All of these instruments must conform to tlerses discussed earlier. These are
regulations which includ&arsoom Malaki(Royal Decree)Amr Malaki (Royal Order),
Lawaeh-wa-Qararat(Council of Minister's Regulationsjnd Ministerial Regulatior.
The economic boom and increasing contact with ogfaets of the world has led to the
need for more legislative enactments to governdarand domestic commercial activities.
However, such legislation was designed to suppléimeimot to contradict th&hari'ah®’

It is further relevant to any study of the lawsl d&@gal system of Saudi Arabia to examine
the Basic Law. This is because as mentioned eattierBasic Law now forms the major
point of reference for any discussion of the lawd dagal system of Saudi Arabia.
However, before going further to examine the Basiw, it is appropriate to make a brief

comment on the codification of laws in Saudi Arabia

2.3.6.1 Codification of Saudi Laws

Formerly, a good part of what can be regardedaasliS.aw was not codified. However,
in the recent past, the government has initiatedragoing policy of codification of laws
‘that appear modern and westéfirelating to various aspects of life in the countriis is
why, as mentioned above, there is now a growingybod legal instruments in the
administration of the state. This has been traoea process of modernisation which has
taken root in the country deriving presumably fraumat Vogel describes as ‘an extensive
exchange’ between Saudi Arabia and the ‘W&sThus, laws relating to the media and
publishing, culture, national security, criminalwk and civil status have now been
codified. The same applies to legislation on conm@erinvestment and economy,
education and science as well as health, socielaad labour law® Some of these laws

have been revised and reformed over the years gudseto their codification.

Furthermore, the codification project is quite $iigant for any informed observer of the
legal and political system of the country. Morerthat, it is important, in the context of

this work that the process of codification (at taadirectly) furthers attempts to provide a

% Al-Hudaithy note 9 supra at 186-189.

>’ R Aba-Namay ‘The Recent Constitutional ReformSaudi Arabia’ (1993) 24 (2) I.C.L.Q 295, 318.
*8\/ogel note 2 supra at xiv.

> pid.

€9 See note 13 supra.
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systematic presentation of the principles of delittis is the case inasmuch as the various
laws potentially map out in some primary way, tberfdations of delict as it relates to
public authorities thus providing further guidanfoe judicial officers in the task of
adjudicating delictual claims against the states lapt at this point to consider the Basic
Law of Governance and certain (limited) constitnéibchanges that have been constituted

in Saudi Arabia.

2.3.6.2 The Basic Law of Governance and Constitutial Changes

Interestingly, until 1992, the Kingdom of Saudiahia, like the United Kingdom, had no
written constitution, at least not in terms of tmedern western conception offtThe
founder of the state and his immediate successdesl for decades without a written
constitution, political party, electoral system arganised labour or even professional
associations. This was due, as Aba-Namay notetthetmature of the royal family’s claim
to leadership; ‘it alone had the political and maraalities to rule the staté” However,
there had been longstanding opinion that thereldHmria clear statement of the powers of
the state and the structure of government both fnothin certain elements in the royal

family itself and outside of f2

External factors like conflict with Yemen and Egyptthe early 1960s and the Iranian
Revolution in the 1979 prompted successive rulerpromise reforms of the legal and
political system with little or no positive actiam the period leading up to 1992owever,
the economic boom from oil revenues and the transition of the state to a wealthy and
educated one made the need for political chanbejtdimited, inevitableThe country was
fast integrating into the global community and cbuwlo longer resist the need to be
identified as a modern state. There was not ondy dbnsideration of the ever-growing
number of pilgrims from all over the world visitinge country for the annual Muslim rites
of Hajj, but pressure from the international communitytipalarly its economic allies in
the West and elsewhere, for the establishmenteofrtachanisms of a modern state.

The democratisation wave of the 1980 and 1990sedisas the Gulf War and heightened
tensions in the middle-east (which have recentbaksed) all acted as immediate impetus
for the 1992 reformsThese developments appear to have encouraged pinession of

®1 Aba-Namay note 57 supra at 295.

®2|pid. at 296.

8 A H Al-Fahad ‘Ornamental Constitutionalism: TheuSaBasic Law of Governance’ (2005) 30 Yale
Journal of International Law 375, 377-378.
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discontent with the political arrangements in tloeirdry with various groups, including
sections of the religious scholars, academics aathem groups either making written
representations or staging public protests to espome form of socio-political demand or
the othef? Due to these varied political, social and econowtfiallenges facing the
country, the Basic Law along with two major piecédegislation, the Law of th&hura
Council and the Law of the Provinces, was enacteff'dVlarch 1992 to herald what were

expected to be major constitutional changes in Satabia

Although it is stated in the Basic Law that the st@tation of the Kingdom of Saudi Arabia
shall be the Qur'an and Sunnah, it should be ndthetl the Basic Law is formulated
according to the structure of modern constitutiolzal. Thus, the Basic Law makes
provisions for the system of governance, identitghe state and the organisation of the
three branches of government identified as thei¢jatf’ ‘executive’ and ‘regulatory® It
further makes provisions for state-citizen relasiothe rights and duties of citizens, the
powers of the Monarchy as well as the economicfenashcial system. The final provision

of the Basic Law is the amendment procedure.

The Basic law has been welcomed by some as beirxencise in constitutional reforms
that has ‘introduced a major change in the stategmnic institutions’ which ‘may well
break significant new ground in constitutional terff Others have expressed the critical
view that the Basic law is merely an exercise iméamental constitutionalismi® It is
simply a very ‘modest...step’ and ‘realistic documehat ‘faithfully reflects the state of
the relative power of the governing elite and syci® Critics of the constitutional
changes have pointed out that the constitutionaingbs are not nearly far reaching
enough. In their view, almost sixty years of wagtimas produced a document that for the
most part, is of ornamental, rather than real valldemarcating and separating the powers
of the executive, judicial and regulatory (legislaj branches of government. In the words
of Al-Fahad:

the Saudi Basic Law signifies, if anything, a diiedl rejection of the

standard notions of constitutionalism in termsights and freedoms, while

6 Aba-Namay note 57 supra at 297-303.

% |bid and Al-Fahad note 63 supra at 376-384.
% Article 44 of the Basic Law.

67 Aba-Namay note 57 supra at 295.

% Al- Fahad note 63 supra at 376.

% pid. at 395.
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ratifying a powerful executive circumscribed only historical practices

and Islamic ideas of governan@e.

In the view of critics of the changes, in realitye changes have left the political landscape
much as it was before the introduction of the Basiw; the royal family, and particularly
the King still concentrates state powers in hisdsaThe King for instance still has wide
and mostly final powers over executive, judiciaddegislative matters in the country
through appointments of members to the relevantdies and consent to or approval of
their decisions. For instance, tte factolegislative assembly members are all appointees
of the King. Article 3 of the Law of th8huraCouncil provides that it shall consist of a
chairman and one hundred and twenty members chbgethe King from amongst

scholars, experts and specialists.

2.3.6.3 Some Implications of the Basic Law of Gowveance on the
Liability of the State

Whatever the position taken on the nature of testitutional reforms which the Basic
Law represents, as briefly discussed above, onts ohajor positive contributions would
appear to be its introduction of clarity on certagpects of the relationship between the
state and the citizens in Saudi Arabia. Foremostois it gives clear expression to the
(incredibly wide) powers of the King. For instandestipulates the powers of the monarch
to constitute th&ShuraCouncil and even amend the Basic LA number of provisions
of the Basic Law which are also relevant to thigdgtin that they deal with the rights of
citizens and residents against the state and islity of public authorities. These

provisions will be discussed as applicable in therse of this research.

Suffice it to say at this point that they make psans for and reinforce the position that
Islamic Law generally, and its application in Saddabia specifically, recognises and
regards as important the liability of public auities. They include specific provisions on
the liability of the state (Article 43), a guaramtef the right of access to court and
litigation (Article 47), extensive jurisdiction @he courts (Article 49)Of special interest

and significance to this study is the constitutlore@ognition of the Board of Grievances

70 i
Ibid at 376.
" This was initially 60 and has been progressivetyéased over time through various Royal Ordersowt
stands at 150 members.
"2 Article 83 of the Basic Law.
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provided for in Article 53 of the Basic Law. As the foregoing is not enough to
demonstrate the commitment of the state to thegretion of the principle of state

liability, the Basic Law further provides:

The regulatory authority shall have the power tonfalate laws and rules
conducive to theealization of the wellbeing or protection from haof the

Statein accordance with the principles of the Isla®fari’ah.®

From the historical point of view, it is significato note that part of the specific provisions
of Article 43, to wit ‘Every individual shall havie right to address public authorities in
matters of concern to him’ conforms to the 1926cfammation made by King Abdulaziz,
the founder of modern Saudi Arabia, wherein heated:

His Majesty proclaims to his people that anyone whffers from injustice
which is inflicted on him by whomever — a junior senior official — and
hides it, then he is responsible for his sufferifdoreover, anyone who has
a complaint can submit it through a Complaint Bdxich is placed at the
government headquarters and whose key is with Higsly the King. The
complainant should be sure that no one will harrm Hiecause of his

complaint of injustice which was inflicted on hing any official.”

Thus, clearly, there is a serious case for invastig the law of Saudi Arabia as it relates
to the liability of public authorities in delict ree it has indeed been elevated to a

constitutional issue.

2.4 Governance in Saudi Arabia

2.4.1 State Structure and Political System - Divisi  on of Powers and
Tiers of Government

The Basic Law as stated above, was promulgated®@2.1lt makes provisions for the
system of governance, identity of the state andotiganisation of the three branches of

3 Article 67, the Basic Law. Emphasis mine.
"4 SeeUmm al-QuraGazette December 1926. See also G N Sfeir ‘AmlislaConseil D’état: Saudi Arabia’s
Board of Grievance’ (1989) 4 Arab Law Quarterly 1289.
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government identified as the ‘judicial,’ ‘executivand ‘regulatory.” The regulatory term
used here is meant to indicate the legislative tianc This is made explicit by Article 67

mentioned earlier.

It is clear that the framers of the Basic Law ited to avoid using the term ‘legislative’ or
‘parliament.” Commenting on this issue, Aba-Namagerves that Muslims generally take
exception toTashri’, the concept of legislation. From a traditionainpoof view, it is
considered alien to Islam. God is regarded as tlpreédne Legislator and ‘human beings
can only interpret God’s law, not make their ofhlhdeed, this approach is customary in
Saudi Arabia. As Aba-Namay iterates, throughoustiédehood, ‘the government has never
claimed the right to legislate, only to ‘regulate’ order to supplement, though not
contradict, theShari’ah’”’

Saudi Arabia is a unitary state. There is a cemgfoakernment headed directly by the King
who is also the Prime Minister. The King is vesteith the power to declare a state of
emergency as well as war. He is assisted by aocuéxe cabinet which comprises two
deputy Prime Ministers and ministers each headidg@artment of state referred to as a
ministry. The structure of the state and the pm@ltsystem are set out in what are officially
referred to as the ‘basic laws.” These are founumber: the Basic Law of Governance
(discussed above), Law of the Provinces, Law ofShera(Consultative) Council and the
Law of the Council of Ministers. Together, theyidefthe parameters of government and
governance in Saudi Arabia. As already mentioneel King retains ‘his hold on the main
levers of power’ with executive and legislative étinns under his contrdf. This is in
addition to occasional judicial authority exercided instance through his ability to grant
amnesty. Article 44 of the Basic Law says that:

The authorities of the state shall consist of: diatliAuthority, Executive

Authority, Regulatory Authority. These authoritiesooperate in the
discharge of their functions in accordance witls ttew and other laws. The
King shall be their final authority.

Administration of the country is conducted at thriewels, central, provincial and
municipal. The country is divided into 13 regiorale headed by a Governor appointed by

S Article 44 of the Basic Law.
% Aba-Namay note 57 supra at 309.
77 i
Ibid.
"8 Ibid. at 305-306.

25



Ch 2 Government and Governance in Saudi State

the King and accountable to the Minister of theefimr. Within each region there are
municipalities of varying sizes. The municipaligy the basic or local unit of governance
and the closest to the people. The provincial gowent supervises the local offices of the
central government in the discharge of their putlites.

2.4.1.1 Central Government

Governance in Saudi Arabia remains, to a largengxterganised around a powerful
monarchy. The King is both head of state and heagowernment with the central
government directly under his control. The KingPasne Minister, rules with his Cabinet,
the Council of Ministers, first established in 1998e Council of Ministers, appointed by
the King, advises on the formulation of generaligland directs the activities of

government business.

The country has a growing bureaucracy representatidopublic service and the various
ministries are headed by individual ministers. Tikign accordance with Article 24 of the
Law of Council of Minister§ which provides that the Council of Ministers as ttirect
executive authority’ has full power over all exaeatand administrative affairs. The
executive powers of the Council of Ministers in@ucdhonitoring the implementation of
laws, regulations and resolutions as well as astahf and organising public institutions.

The Council of Ministers, apart from being an exa®u body, also exercises some
legislative functions. In some ways, it acts likeupper arm of the legislature particularly
in view of the establishment of a formal legislatibody, the Council oShura The

Council of Ministers issues ‘Resolutions’ which babhe force of law once signed by the

King, the President of the Council.

As previously mentioned, the principle of consugtinith citizens in affairs of governance
is an important part of Islamic socio-political meiples and the law creating ti$hura
Council is one of the most important statutes indbarabia. It establishes th&hura
Council as a legislative branch of government wttle wide ranging powers which
legislatures customarily have but which are in somays circumscribed by the
centralisation of governance and power around tbeamchy as earlier mentioned. The

members are appointed in the first place by theyKam a four year term.

" Royal Order No. 13/A (1993).
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Although the new law of th8huraCouncil came into effect in 1992, the first sessias
held in 1994 consisting of a speaker and 60 memhéosv in its fifth session, the
membership has grown to a hundred and fifty memlberthe past, th&huraCouncil was
rendered largely dormant by the monarchy but theason has gradually changed with the
attempt to reconstitute the institutions of thdeststarting from 1992. This has been in
response to national and international calls forome representative and modern system of

governance in the country.

In line with its constitutional mandate in the Basiaw, theShura Council now plays a

more active role in governance in the country.ot only performs legislative functions, it
also scrutinises executive actions, inviting migistto report on their ministries’ activities,
discussing government policies as well as considemeports of the administrative court,

the Board of Grievances.

As in every modern state, Saudi Arabia has a jadjcior resolution of disputes. Judicial
independence is emphasised by Article 46 of thecBasn. A dual court system handles
disputes as provided by Articles 49 and 53 of thsiBLaw. Disputes between individuals
and corporations are under the wide jurisdictiontted General Courts while disputes
between private individuals and the state are utieeexclusive jurisdiction dbiwan al-

Madhalim, (the Board of Grievances) except cases involviraj estate which are also
determined by the General Courts. The work of Dinwan al-Madhalimis of particular

relevance to this study and it will be discusseth@énext chapter.

The central government is directly responsibledefence, security, policing, emergency
services, and international relations. It alsofadigesponsibility for education at all levels.
Health matters also come under the exclusive jitisth of the central government. In
addition, the central government also provides mgufinance and construction though

physical planning issues are the concern of theicipat governments.

2.4.1.2 Provincial Government #°

In discussing decentralisation of powers in adntaion, Cohen and Peterson identify
three types; deconcentration, devolution and délmgaDeconcentration, a rather weak

form of decentralisation, refers to redistributiminthe central authority’s decision making

8 The alternative term ‘regional government’ is alsed in Saudi Arabia with reference to the praainc
administration.
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powers only to different levels of the central awity itself®* In other words, the
responsibilities of the central authority are sddftto its offices in the provincial or
municipal areas. There is no devolution of such grswio autonomous units at any other
level of governance. In this way, the central gowaent maintains control over every
aspect of public administration through a unifisdicture. Devolution on the other hand
refers to a system of governance in which the aityhfor decision making, finance and
management is transferred to semi-autonomous levejsvernment like regional bodies.
Delegation is a more extensive form of deconceptratthrough which central
governments transfer responsibility for decisiorkimg as well as administration of public
functions to semi autonomous organisations whiehnat wholly owned or controlled by
government. Such services may be related to tratamm, health or education for
instance. Governments delegate some of their refipbiies when they create public
corporations and semi-autonomous companies, houaitigorities, transport authorities

and so o¥?

The distribution of state powers in Saudi Arabiapegrs to follow a model of

administrative decentralisation which can be désgdias quasi-devolution but not ‘de-
concentration.” Quasi-devolution as used here sefera mixed system of government
which shares elements of de-concentration with ldgiem in varying degrees. In the Saudi
context, quasi-devolution refers to the creatiod aecognition of autonomous units in
form of provincial governments which have over tilmeen granted some powers and
control over their respective areas. Most of thecfions of the provincial government
revolve around monitoring and ensuring the propancfioning of the central

administration’s departments and agencies withiairtiygeographical jurisdiction. The

departments and agencies remain primarily accolentabthe central government (their
respective ministries) in the discharge of theiblpuservices. However, the provincial
administration has the duty to supervise theirviétes and report as appropriate to the

ministry or controlling body at the centre.

The Saudi state is divided into regional and proahunits as mentioned earlier. The
provincial government also oversees the activibiethe officials of the various municipal

governments under its jurisdiction. A key aspedhefwork of provincial government is to

813 M Cohen and S B Peterson ‘Administrative Deadistition: A New Framework for Improved
Governance, Accountability, and Performance’ atddat: http://www.cid.harvard.edu/hiid/582.pdft€Si
visited 12 December 2009).

8D A Rondinelli and G S Cheenieinventing Government for the Twenty-First CentState Capacity in
a Globalizing SocietgKumarian Press Inc. Bloomfield CT 2003) 50.
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maintain security of lives and property and enssiability in the provinces. Also of
interest here is the duty of the provinces to emsirmpliance with, and enforcement of
court judgments relating to either private indivadgior public bodies. Another important
function of the provincial government is to ensthie protection and guarantee of rights
and freedom of individuals as recognised by &tari’ah and subsidiary legislatiorin
addition, the provincial government is empoweregratect and prevent infringement on

State property and asséts.

The Law of the Provinces creates local consultatmencils for each province consisting
of ten citizens appointed by Governors in consuatatvith the Minister of Interior. The
Law of the Provinces confers extensive autonomytlom Governors and the local
authorities (see municipal government below) inidiag development and economic
planning and budget matters with reference to ¢spective provinces. The Governors are

accountable directly to the Minister of the Intenimder the law.

The operation of the provincial government is dftgrcentred on the person of the
governor. In contrast with the two other levels,atvehould be stated as functions of the
government are expressly stipulated as functiorikefjovernor in Article 7 of the Law of
Provinces. Thus, in theory and practice, the praingovernor is a prefect over the
municipal government with (apart from, notably, w#y) policy and supervisory role in

governance in the Kingdom.

2.4.1.3 Municipal Government

As stated earlier, municipal government is the ktwevel of administration in Saudi
Arabia. Municipalities have quite a number of inpot functions as provided by the
Municipalites and Rural Areas Law (Municipaliietkaw)?* According to the
Municipalities Law, a municipality is a legal enmtitwhich enjoys financial and
administrative independence. Municipalities aralggthed for virtually every city or town
in the country, some large, some small. Functidna municipality include organising,
reforming and beautifying the city or town and ntaining its general health, safety and
well-being. Thus, municipalities control layout apbysical planning of their municipal
areas. They have regulatory powers for issuingnsies for physical development and

supervision of all construction works.

8 See generally Article 7 of the Law of Provincesy® Order No. 91/A (1992).
8 The Law of Municipalities and Rural Areas, Royadbee No. 5/M (1977).
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Municipal authorities also have the duty to disposeefuse and keep their public areas
clean. They build and maintain public parks, gasjemater fountains, public swimming
pools, and related amenities. Environmental praieds another part of the functions of
municipal authorities. Municipalities further haviee obligation to monitor food and
consumer goods and ensure compliance with governst@mdards by goods and services
providers. In addition, municipal governments agsponsible for price-control of goods

and services as well as weights and measures jaradion with other relevant agencies.

Other functions of municipal authorities are thenstouction and operation of abattoirs,
creation of markets and the designation of saléetsuissuing licences for the practice of
various professions, occupations and crafts. M@eahey are charged with cooperating
with other relevant agencies on the provision oéegancy, fire and rescues services. It is
equally relevant to note that municipal authoritea® responsible for operating local
transportation in co-operation with relevant auities. Additional functions of municipal
government are expropriation of real estate forlipubenefit, protection of ancient
buildings and archaeological sites and promotionultural, sport and leisure activities in

cooperation with other bodies. They also estalaish maintain cemeteries.

The municipal authorities receive subsidies, grasmsl allowances from the central

government which constitute the bulk of their in@nhhey also raise revenue through fees
and fines collected directly by the municipalityydaa share from fees collected by the
government as allocated for the municipality in #estem. Other sources of income
include bequests from wills and gifts and fees isgub by special schemes to cover
exceptional emergency expen&es.

2.5 Administration and Functions of the State

This part briefly examines the functioning of gavaent and general administration as it
relates to the specific issue of direct servicevigions or regulation of the provision of
public goods by the private sector. This examimatdll be limited essentially to the most
important public services and public necessitied @nis not intended to constitute a

comprehensive account of government functions urdSarabia.

Government business is conducted through minisémes agencies, bodies referred to in
this study as ‘public authorities.” Saudi ArabiasHargely become a welfare/regulatory

8 bid.
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state with government occupying a central posiinotine provision of services and in some
cases, maintaining a regulatory role. The stateviges social services in the fields of
education, health and social care, food and aguiibs well as transport and other areas.
For the purpose of the subject of this researcimeta state liability for delict, it is
proposed to limit the description of the administna to these main areas since they are

the main points of contact between citizen andestat

2.5.1 Education

When the state was established in 1932, educatamtiae privilege of very few people,
mostly children of wealthy families living in theajor urban centres. However, the state
has put in place a system of public educationpghatides formal and vocational education
and training from pre-primary through tertiary amtiversity education. The government
has built tens of thousands of schools around ientcy and it currently has 14
universities. Tuition, books and relevant materele all provided free in the country’s
schools, colleges and universities in all aredsarining in the fields of commerce, arts and

sciences.

The institutions of learning are run, funded anchaged by the Ministries of Education
and Higher Education. It is important to note tpablic universitie¥ are autonomous
legal bodies though under the general supervisfahe Ministry of Higher Educatiofy.
Every University has a special independent budigat is approved by a royal decree
defining its revenues and expenditures and it l§estied in its implementation to the

monitor of the General Auditing Bure&t.

Educational facilities are provided by the governifer pupils and students with special
needs like the blind, deaf, other categories ofsigra} and mental handic&p.Adult
education is similarly provided by government. THimistry of Education has established
and runs a large number of adult education centnesollaboration with the Ministry of
Labour, it manages most of the Kingdom’s vocatidraihing centres and higher institutes
of technical education. The Ministry of Educatidecasets and monitors overall standards

for education in the public and now, the gradudlyeloping, private education sector.

8 At least two private universities have now beenlgished in the country.

87 Article 2 of the Law of Higher and Universities @izhtion issued by Royal Order No. 8/M (1994) presid
that every university shall have an autonomous! lieigatity and personality for all required purpsse

8 Article 50 of Law of the Higher and UniversitiegiEation.

8 Kingdom of Saudi Arabia ‘Ministry of Education: Brief Introduction’ available at:
http://www.moe.gov.sa/openshare/englishcon/Intréithistory.htm_cvt.htm (Site visited 3Dctober 2009).
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2.5.2 Health

As part of its welfare programmes, government ptesifree health care services to the
public, citizens, residents and visitors alike @sally pilgrims). The health care network
is administered by the Ministry of Health which doys medical and ancillary personnel
for, as well as provides required facilities. laily, the emphasis was more on establishing
the necessary medical infrastructure: hospitalgicsl, pharmacies, laboratories and
research facilities and so on. After the facilitiesre put in place, the focus has in recent
years shifted to improving the quality of medicateand services. The Ministry of Health
provides comprehensive medical services. Thesaidecpreventive and surgical care
across the full range of medical needs coveringary health care, community health and
specialized medical facilities. Some governmentnages, including the Ministries of
Education and Defence, the National Guard and th®i®Security Administration, have
their own hospitals and clinics. According to thawLof Healtfi® the health care services
are financed by the general budget of the stateatthns, wills, bequests, gifts, and the
revenues of Cooperative Health Insurafice.

The government has also encouraged private seatticipation in health care and put in
place a number of incentives to facilitate tfisThe Ministry of Health regulates the
activities of private health-service providers thgh a number of mechanism including
licensing and facilities inspection and general esuigion to ensure compliance with
appropriate standards. Training of private-sectmilth care providers is supervised and

supported by the Ministry.

2.5.3 Social Services

The recently created Ministry of Social Affairs nssponsible for delivery of social care
and citizens’ welfare. It provides a wide rangeso€ial welfare programs: social security
pensions and benefits; relief assistance to thabtid, elderly, orphans and widows
without income. The Ministry provides facilitiesrfthe treatment and social rehabilitation
of the mentally and physically challenged. It hadaklished Centres throughout the

% Royal Order No. 11/M (2003).

%L Article 10 of the Law of Health.

92 According to official estimates, as of 1990, thivgte sector accounted for 27 percent of Sauditheare
servicesRoyal Embassy of Saudi Arabia Washington, DC Avddaat:
http://www.saudiembassy.net/about/country-inforowafiealth_and_social_services/ (Site visited 23 May
2011) It is relevant to note that this figure istguwld. However, the number presumably has irsrdaver
time due to the growing tendency in government towgrivatisation as will be discussed below.
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country to teach the mentally and physically imgaisocial, educational and vocational
skills so that they can enter society as indepengeaductive individuals. There are also
special education institutes for the blind and deaf throughout Saudi Arabia, as well as
centres for disabled children.

In pursuit of a policy of ensuring a decent staddaf living for citizens in line with
Islamic principles, the government established eneral Organization for Social
Insurance (GOSI} It administers a number of key programs to suppartkers or their
families in cases of disability, retirement andtedn 1982, it launched a programme to
cover employees who suffer occupational hazards lzeml since helped millions of

workers.

The government has also been active in housinglaj@went. The Ministry of Housing

engages in direct construction and provision ofsivaywhich are then sold to members of
the public on long-term instalment repayment basisaddition, it provides interest-free

mortgage for personal use and these are an impamanong-standing aspect of the work
of the government social-service bodies. The ResatE Development Fund has been
particularly noted for this. Financing of housingnstruction has been directed especially
at low-income Saudis, public employees and studébwsnpanies also benefit from the

financing arrangements.

2.5.4 Transport and Aviation

Apart from meeting the domestic transportation sefd the movement of goods and
people, the government also faces the challengmsidiring the smooth movement of the
Muslim faithful on annual pilgrimage. The figureshaow grown to over 2 million a year.

The Transport Ministry is responsible for the comsion and maintenance of the wide
road network in the country. The public road tramsgystem is dominated by the Saudi
Public Transport Company (SAPTCO) a public limitedbility company. The company’s

fleet of over 2,000 buses carry passengers acassug intra and inter-city routes. The
Transport Ministry also has responsibility for Isgng and supervising the operations of

private sector operators engaged in transportisggragers across the country.

The Kingdom'’s ports are operated by the Saudi Pautkority, which supplies equipment

and building piers while maintenance is providedstiyoby private companies. The

9 pursuant to Royal Decree No. 22/M (1969).
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Ministry of Defence and Aviation on the other haadn charge of the construction and
operation of airports. The national airline, Safidibian Airlines (SAA) with its large fleet

of aircrafts, is in the process of being privatis&d

2.6 New Trends in Governance — Privatisation, Regul  ation and

Outsourcing

In line with global trends of economic liberalisatiand globalisation, the role of the state
in Saudi Arabia appears set for change in threennveays. These are increased
privatisation of state assets, increased regulahincreased use of outsourcing in public
service delivery. The Saudi government has recegniise importance of privatisation as
one of the most critical measures for securinggitosvth and transformation of the Saudi
economy. On the one hand, government has emphasssammitment to the welfare of
the people; on the other it has made known plansad¢hieving this through a public-
private sector partnership. Government strategyhfempromotion of this program of action
is aimed at ‘invigorating privatisation policiedoag with the development of the relevant

‘regulatory and monitoring frameworR®.

In pursuit of its economic liberalisation prograthe government has established some
regulatory authorities like the Saudi Foods anddgdrAgency, the Telecommunications
and Information Technology Authority and ElectyciRegulatory Authority responsible
for the regulation and control of foods and druggyulation of the telecommunications
industry and electricity industry respectively. Shdast two sectors of the economy have
recently undergone some privatisation of statéies!>®

Similarly, government has divested some of itsdimgs in the country’s national
insurance company to the private sector and estedalia regulatory body for the insurance
sector. Joint private and public sector activity ladso been gradually developed in the
important sectors of mining and mineral resourcesall postal services, seaports and
shipping management, aviation (as stated earlied) the railways, all sectors formerly

under complete control of the state. The governnias also been out-sourcing some

% Arab news newspaper “Five Ministries restructur@8"February 2009 available at:
http://www.arabnews.com/?page=1&section=0&arti¢£8510&d=23&m=2&y=2009 (Site visited 19
December 2009)
% Ministry of Economy & Planning ‘The Eighth Develmgnt Plan 2005-2009’ available at:
http://www.mep.gov.sa/index.jsp;jsessionid=4FDAEBOB96AF57082602A021AB89C.beta?event=Articl
9e6View&ArticIe.ObjectlD:3 (Site visited 19 Decemhz009).

Ibid.
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public services. Thus some public hospitals are nperated by private companies under

operation and management contrdéts.

Furthermore, under the country’s Eighth Developnféian (2005-2009), the government
sets out its privatisation plans for various sgatgublic utilities, services and activities as
well as liberalisation of the economy. The governmalso set out in the plan, a
determination to focus on further developing thgutatory role of the State. The plan
highlighted a program of action on further admmasve restructuring of government

agencies to improving their efficiency among ottetated measures.

Recently, the government launched the country’stiNDevelopment Plan (2010-2014).
This plan not only states the future governmenhgldut provides sketchy information
about the current state of privatisation in thentou It states for instance that there has
been progressive privatisation of the electricijps and water sector under the Eight
National Development Plann this regard, the private sector has been alloweed
participate in electricity generation and transmissservices, under the umbrella of the
Saudi Electricity Company (such as Rabigh on thel Bea coast, and the eleventh
generation plant in Riyadfj.

The report further indicates that the governmeiat didered for public subscription, 50%
of the state-owned shares in the National CompamyClooperative Insurancéorts
facilities concessioning were also completed in sgrarts, such as the general cargo and
the bulk grain terminals at King Fahd IndustrialtPas well as the container terminal and
cargo berths at Jubail Commercial Port and othetispo the Kingdom. The government
has finalised plans to privatise the country’s oradi airline, Saudi Arabian Airlines. There
are ongoing privatisation of telecommunications amdoint-stock company for the
construction and operation of the country’s railveggtem is well underway.

There is still much to be done in the area of ragoh. In furtherance of government’s
functions, the Agency for Classification of Cont@s of the Ministry of Municipal and

Rural Affairs classifies contracting companies gwaree years according to their financial
and technical capacity. This classification hasnbemde a requisite for participation in

public sector bidding and tenderitfyj.

7 pid.

% pid.

% Ministry of Economy & Planning ‘The Ninth Develogmt Plan 2010-2014:43-144. Available at:
http://www.mep.gov.sa/index.jsp;jsessionid=704533GEB8F2D18189610962AEA86F.alfa?event=ArticleVi
ewg&Article.Object (Site visited 25 May 2011).

1% hid. at 227-228.
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In sum, it is possible to hazard that apart fromneeic efficiency, government plan and
current programs are ostensibly geared towardsryatiblic-service delivery. It suffices to
say that implementation of these measures may aavienpact one way or the other on
state liability for delict. The current programsgdvernment clearly indicate a preference
for moving away from its virtual dominance in th@edt provision of infrastructural
services and public goods. The regulatory autlesritire still very much in their infancy.
The private sector is slowly taking on more aspeétpublic service delivery across the
various sectors. However, these initial steps tdwaurivatisation, the relatively thin (in
terms of numbers of authorities and their expeegmegulatory regime and a low-level of
public awareness of the implications of these chango not appear to have led to a
significant increase in the volume of litigation etate liability for delict in the interim.
Thus, despite the foregoing, it is noteworthy tathe end of the™Development Plan

(2005-2009), the state still dominates the arertarims of provision of public services.

2.7 Conclusion

Like any modern state, the aspiration of the S&mirernment is to ensure a comfortable
life for its citizens. This is to be achieved witlthe framework of its cultural allegiance to
the Islamic system. Its laws and the mechanisntaté gjovernance ostensibly operate to
deliver and maintain social and infrastructuralvems to the society under a welfare
approach. Thus, the institutions of governance goaernment departments are in the

forefront of the provision of services.

In some cases, public agencies and departmentsoprogovernment’s welfare policies
through encouraging private-sector participatiothim provision of services. In this regard,
government has become increasingly aware of, arsd be®n involved in regulating
private-sector activities particularly as they hareimpact on the well-being of citizens.
However, government remains the dominant playeghénprovision of infrastructure and
public goods through the operations of the varimusisterial and extra-ministerial bodies.
At all events, it remains necessarily involved,refandirectly, in virtually every aspect of
life in the country, at the very least throughrggulatory function. The recent restructuring
of the Administrative CourtDiwan al-Madhalim including its historical significance
within the classic Islamic system as well as the#esithment of its special status in the
Basic Law are very important to this study. Togethéth the foregoing insights on
governance in Saudi Arabia, they provide an intargsnd fertile context for engaging the

theme of state liability for delict investigatedthis study.
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Chapter Three: The Board of Grievances as an

Administrative Court
3.1 Introduction

The structures of government and governance ofctrgemporary Saudi state were
presented in the previous chapter. It emerges fileendiscussion that in the welfarist
aspirations of the state, the government remaiesdibminant player in the provision,
management and regulation of social services wblications for state liability for delict.
As stated earlier, the welfarist outlook of the @astate is arguably rooted in the classic
Islamic system. Under the Islamic political systéms in others), public authorities act on
the authority of the state and are thus bound byptinciples that bind the state. One such
fundamental principle is that which prohibits opg®ien and misuse of power or privilege.
There are several verses of the Quran as welleastmnah, the sources of Islamic Law
that touch on this issue. One very important refeees from the narration of the Prophet

where Allah said:

‘O my servants, | have forbiddethulm oppression/wrongdoing to Myself

and made it prohibited among you; do not oppressamther?

The concept of oppression and wrongdoing are qutitie in the Islamic social order and
extends to not providing a remedy where unjustifiadn has been committed. It arguably
extends to situations where a wrongdoer fails tiple redress for delictual conduct to the
victim. This largely explains the concurrence ofcampensation regime alongside a
punitive one in Islamic criminal law. Thus, as Wk discussed in some detail later, at the
inception of the Islamic state, the liability o&t# or public authorities was established as a
fundamental principle of the social system and ex&@. That principle is connected to the
subsequent development Nfdham al-Madhalim the system of adjudicating grievances
against the state, or in the context of this redegsublic authorities as an integral part of
governance in the Islamic state. The system oessdirom the actions (or even decisions)

of public bodies has evolved over time. This chafieuses on that evolution with specific

! This type of narrationHadith Qudsihas eminent authority in the Islamic socio-legales. Hadith Qudsi
are revelations of Allah to the Prophet which ao¢ contained in the Qur'an. They are separate fiioen
Qur'an only because they are articulated in thedewaf the Prophet. They are superior to the otyyseg of
sayings of the Prophet which are simply Hadith Néilpp. See J ZarabozBommentary on The Forty Hadith
of Al-NawawiVol 2 (Al-Basheer Company for Publication and Tation Boulder U.S.A 1999) 900, and
Qur'an Chapter 42:42 and Chapter 25:19.
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reference to Saudi Arabia where the system of achtidg grievances against the state has
evolved into the creation of an institution spewfly for that purposeDiwan al-
Madhalim

The chapter, therefore, introduces the recentlgnstituted Administrative CourDiwan
al-Madhalim the Board of Grievances which is the judicial po#sted with jurisdiction
over claims of state liability in Saudi Arabia. $hs a hybrid body which has both powers
of judicial review and the powers of a regular ¢dbat awards damages. Thus, it is a type
of administrative as well as regular court for esdr in administrative disputes. The work
of the Board of Grievances is central to this reded his chapter includes a discussion of
the constitutional basis, composition, jurisdictiggpowers and working methods of the
Board. Setting out the nature of the Board in Wy is essential to an understanding of
the liability of the state for delict in Saudi Aiab

3.2 The Grievances Jurisdiction - Adjudicating Clai ms against the

State in Islam

In order to understand the nature of the systeadpfdicating grievances against the state
in Islam and Saudi Arabia, it is relevant to comssithe foundations laid down by the
Prophet during the inception of Islam. When he ateg to Al-Madinah from Makkah, he
established the Islamic State. The Prophet is densil by Islamic scholars as not only the
head of religious affairs but also the head ofjtitkciary. In the early period of Islam, all
decisions and rulings were made by the Prophetis Was logistically possible as the
Islamic community during this period was relativedgynall. As the number of people
embracing Islam grew and the territory expandethe) Arabian Peninsula, the Prophet
delegated judicial authority to a number of peopfpecially chosen personnel acted as

judges in certain provinces to which the Prophet waable to physically gain accéss.

The Caliphate generations (in successive peridtssimg the demise of the Prophet) were
able to apply this notion of delegation of powd@ithough the head of State (the Caliph, in
this case) had both executive and judicial powbeswas able to delegate the judicial
powers, one of his main functions, to whoever heswtered competent. This point can be
illustrated during the rule of Umar Ibn Al-Khattaihe second Caliph in Islam (634-644).

The major expansion of the Islamic empire whichktptace during his Caliphate meant

2 Thus for example, he appointed Maudh bin Jabisted companion as judge for the newly converted
Muslims in Yemen, see S Abu DawBdinan Abi Dawu@Makatabah lbn Hajir Damascus 2004) 334-335.
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that Umar was unable to carry out all his judichligations personally. He then appointed
a number of judges in several regions in the rgpgbwing Islamic state to deal with
these functions. It is interesting to note, forrapée, that there was a judge by the name of
Zayd bin Thabit appointed to Al-Madinah, the calpitithe Islamic state at the time when
Umar was exercising his authority as the Head efstate from Al-Madinah itseffThis
highlights the progression of separating the exeeuand judicial powers of the state

despite overall state powers being vested in thpiCa

During the early period of Islam, grievances agagm/ernmental officials were capably
dealt with by the ruler. As previously stated, fphet was the legislator, judge and
executive, and grievances were dealt with by hiaynkent of levying and collection of

Zakat(Islamic tax on wealth) constitutes one of thecfions of the Islamic state. Thus, the
state, under the leadership of the Prophet empl@gédt-collectors. It is recorded that one
of the workers commissioned by the Prophet in bstpn as the head of the Islamic state,
Abu Jahm, in a fit of anger threw a hard objecamtuncooperative Zakat-payer injuring
the latter on his head. The injured individual ctemmed to the Prophet demanding
retaliation. The Prophet refused this demand. Hewelre ordered that the claimant be

compensated from the public treasury for the infugysustained.

Such recognition of state liability for the condwétpublic officials is also demonstrated

during the early Caliphate. For example, Umar IdrKRAattab used to closely monitor

governors and officials for any grievances or camgs made against them. On one
occasion, one of Umar’s military leaders led anyaaxpedition. As this army approached
a river, the commander ordered one of the soldeesearch for a shallow part of the river
so the rest of the army could cross. The soldiguexd that the river was too cold and that it
would endanger his life. Ignoring this plea, thenooander forced the soldier to cross and
this order led to the soldier's death. Once Umarrieof this incident, he dismissed the

commander and ordered that compensation be givére tsoldier’s family’,

The early period of Islamic history furnished si@niexamples highlighting the role of the
ruler in dealing with grievances against the st&®m the Umayyad era onwards, the
Islamic state had grown to such an extent thattb an exponential rise in governmental
functions. Naturally, with the increase of the plapion and territories, there was an

% A Ibn KhaldunAl-Mugaddimah(Dar al-Qalam Beirut 1984) 453.
* Abu Dawud note 2 supra at 900-901.
® A Al-Refa’ai Al-Qada al-ldari bayn al-Shar'iah wal al-Qanuudér Al-Fikr Damascus 1989) 121.
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increase in the number of grievances from the pudfjainst government. For instance,
during the rule of the Umayyad Caliph, Abdulmalik Marwan (685-705), one can see a

marked difference in how grievances were dealt.with

According to the renowned jurist, Al-Mawardi, ifsfal-Ahkam al-Sultaniyyal} (which is
regarded as one of the earliest and authoritatinengs on the judiciary in the Islamic
system) Abdulmalik was the first to assign a spedfy in which all grievances against
officials were examined in his palace. This serasda ‘clearing house’ on such matters.
On such days, he initially examined all grievanaed then referred those he considered
required adjudication to his judge, Abu Idris Al-div The judge then dealt with these
cases in the presence of Abdulmalik bin Marwan whadered the enforcement of such
judgements. This can be considered an important, albeit nfinitiee, step towards the
ultimate separation of th&hari’ah and grievances courts. It is also on record thiging
the caliphacy of Umayyad ruler Umar Ibn Abdulazrd§-719), a complaint was made
against a government official who had usurped landh an individual. The case was
examined by a Judge supervised by the Caliph, whadhto the land being returned

together with compensation given to the clainfant.

The approach of the Umayyads as the previously ioreed instances of the practice in the
early period of the Islamic state shows that nassp judicial body was given exclusive
jurisdiction over claims against the state, allibére was some delegation of judicial
functions by the Caliphs. The central feature ef slgstem at the time was for the head of
the executive to be closely involved in the adjatlan of a grievance against the
government. The expansion of the Islamic empirewdwer, led to a need for
decentralisation of state power and the appointnanbfficials around the various
territories for effective administration. This indeed judicial power which had hitherto
been largely exercised by the Caliph from the eshénce the progressive appointment of

judges for the resolution of claims not only agtindividuals, but also the state.

Importantly, despite the power of the Caliph, heanehad immunity against the grievance
jurisdiction. There were instances of complainttngpenade by individuals against the
ruling Caliph. For example, during the rule of tigbasid Caliph Haroun Al-Rasheed (786
- 809), he was the subject of a complaint maderbindividual regarding the ownership

® A Al-Mawardi Al-Ahkam al-Sultaniyah wa al-Wilayaat al-Deeniy@rar Ibn Qutaybah Kuwait 1989)
7 .

Ibid. at 104.
8 M Shaybat Al-HamdAl-Wilaya al-Qadaiya li Diwan al-Madhalim fi al-Malakah al-A'arabiah al-
Sa'udiyahvol. 1 (Mataba’a Al-Salah Jeddah 2006) 254-255.
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rights of a piece of land. The judge dealing witk tomplaint, Abu Yusuf, who had been
appointed to the position by Haroun Al-Rasheed,moned the claimant and the Caliph
for a hearing. The claimant alleged that the Cahiptl usurped a piece land from him but
the Caliph argued that it was land inherited frone @f his relatives. The claimant could
not provide proof that the land was his and he éske Caliph to take an oath that the land
was his. The Caliph duly obliged and the case Waed’

It is relevant to identify the reason (s) for threation ofDiwan al-Madhalimas a separate
institution from the ordinary courts. According thadduri, the development dil-
Madhalim jurisdiction is somewhat analogous to the equitgisgiction in Roman or
Common law. The grievance jurisdiction has devedopgo a distinct institution in order
to foster the dispensation of justice on mattettscowered by the letters of tt&hari’'ah™®
He notes the ostensible paradox in assertingahkitadhalim jurisdiction developed as a
‘higher form of justice’ sometimes ascribed to #wopiity jurisdiction in a system of law
which is regarded as the ‘embodiment of Divine idestHowever, he emphasises, quite
rightly, that ‘in reality, the standard of justieenbodied in all law is not always applicable

in all situations**

For Kamali, the origin of the jurisdiction can braded back to the time of the Prophet
when, as stated earlier, he dealt with complaiggirst government officials. This is
evident from the fact that he appointed RashidAbdullah to adjudicate such complaints.
Such complaints against government officials wed@idicated in the presence of the
caliph under the Umayyads. However, this changedeurthe Abbasid period when
al-Madhalimwas separated from the office of the Caliph. Adoay to Kamali,Diwan al-
Madhalim served two functions, one of which was to adjudgicabmplaints against
government officials while the other was to sergeam appellate court to review the

decisions of th&hari'ah court?

Most authors agree with Kamali and firmly locatee tfiormal creation ofDiwan
al-Madhalim jurisdiction in the Abbasid era. During this perjagccording to various

accounts, adjudication of grievances flourished atafted to evolve into a separate

? Ibid.

1M KhadduriThe Islamic Conception of Justi¢ihn Hopkins University Press 1984) 156.

! Ibid. at 155-156.

12 M H Kamali ‘Appellate Review and Judicial Independe in Islamic Law’ in C Mallatslam and Public
Law (Graham & Trotman Limitedlondon 1993) 49, 62.
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entity®® The grievances against government officials irs thériod were heard by an
assembly of sorts with a judge designated to adjueithent? It can be deduced that the
intention was to assure the public that these msattere taken seriously and also that there

was a reasonable level of supervision of the siffiigials.

It has been noted that the power and jurisdictioal-dladhalimcourt was immense. In the
words of Al-Mawardi, it combined under its juristian ‘the justice of the judge with the
power of the sovereig® Of special interest to this study on the jurisidict of
al-Madhalim is the insight that historically, ‘the Mazalim pedure was applied to all
torts, caused not only by an individual, a groupaar administrative body to another
individual, but many other diverse means, whenvibém is an individual *®* However, it

is clear from the work of Al-Mawardi that complanagainst state officials or organs
constituted the jurisdiction of the codftThe Madhalimcourt dealt with cases of the abuse
of power by governors, extortions by tax collectanslusurpation of land by state officials
or even powerful neighbours among oth&rdn general, the focus o&l-Madhalim
jurisdiction was to ‘ensure government under thie f law in that abuse of power by
influential persons and state dignitaries did remiape the law due mainly to their capacity

at resisting it*°

Whether it was simply an appellate jurisdiction oaad above th&hari’ah courts and/or,

a court to deal with issues not covered expressiyé Shari'ah it remains an important
historical point that the grievances jurisdictios discussed above originated from
fundamental principles of social justice in the m@dion of the powers of rulers. What
appears fairly certain - as contemporary authdnayBat Al-Hamd and Al-Refa’ai, inform
us - is the continuous existence of the grievapoesdiction, as distinct from th8har’iah
courts, through succeeding Islamic governments hi@ Muslim territories over the
centuries® Thus, it has been reported that Sultan Nur-ul-dBewi (1146-1174), for

example, established a court in Damascus whereagroes were heard and adjudicated. It

13 See for instance S Zubailaw and Power in the Islamic Wor(@" ed I. B Tauris and Co Ltd 2005) 52
and M A Baderin ‘Establishing Areas of Common Grdlretween Islamic Law and International Human
Rights’ (2001) 5 (2) The International Human Righgs 97.

14 H Abdul-Mun’im, Diwan al-Madhalim fee al-Islar{Dar Al-Sharuq Beirut 1983) 81-87.

15 Kamali note 12 supra at 62, Baderin note 13 sap@8, and Zubaida note 13 supra at 51-52.

18 E Tyan ‘Judicial Organisation’ in M Khadduri andGiLierbensy (edslaw in the Middle Easvol. |
(Middle East Institute Washington 1955) 235.

" E Hill ‘Majlis al Dawla: The Administrative Courisf Egypt and Administrative Law’ in C Mallat (ed.)
Islam and Public Law- Classical and Contemporanydsts(Graham and Trotman Ltd London 1993) 213-
218.

18 |bid. at 214 and Zubaida note 13 supra at 54.

19 Kamali note 12 supra at 62.

2 Shaybat Al-Hamd note 8 supra Vol. 1 at 267 andRéfa’ai note 5 supra at 135.
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was calledDar al-‘Adl or the Centre (or House) of Justftt is relevant to note that while
not all Muslim rulers down the ages instituted Madhalim jurisdiction, it does appear
that many did. Thus, the literature records the asd recognition of thévladhalim
jurisdiction in Muslim India between 1210-153@/here the head of the judiciary was also
the head of th&ladhalimcourt??

Similar references have been made to the estal#ishai theMadhalimjurisdiction first
under the Fatimids in Egypt (circa 969-1171) aneirthsuccessors, the Mamluks
(circal250-1517). The Chief Judges of Bteari’ah courts were also appointed tBahib-
al-Madhalim, Complaints Officer with the latter office considédréistinct, even more
prestigious than the formét. The Madhalim jurisdiction was ‘institutionalised and
bureaucratised’ with some degree of pomp and pageatiending the sittings of the
Madhalimcourts. The ruler sometimes attended the sittaighe court with key officials
of state and a full complement of security guardsdesignated days in very spacious
assembly hall§®> Zubaida notes that in many of those couBehib-al-Madhalimexercised
‘an extra-ordinary jurisdiction’ which included notly complaints against powerful state
officials, but also private individuals though thepmetimes sent complaints to the
Shari’ah court for adjudication when they considered suabes a waste of time of their

important jurisdiction®®

In sum, it is fairly clear that the grievance jdigion has endured from its informal origins
in the practice of the Prophet and his immediatzeassors, through the centuries, to its
formal establishment and operation in successivslivustates to recent times. There are
substantial records for instance that show that @tman Empire established and
operatedDiwan al-Madhalimin various parts of its provinces. Ursinus for amste has
done work which shows that the Ottoman provinc&ofia in the 18 century did have
such a court?’ Indeed, it has been suggested that it was in tperia parts of the Muslim
world in the 18 century and reinstituted in Egypt in the™&entury. In addition, it has
been observed that tiMadhalimjurisdiction was an important contributory influento

2L Al-Refa’ai note 5 supra at 131.

22 See The New World Encyclopedia ‘Delhi Sultanatedible at
http://www.newworldencyclopedia.org/entry/Delhi_tulate. (Site visited June 2011).

% Encyclopedia of Islam Vol. Il at 336 cited in W k& ‘The Qadi’s Diwan (Sijjil) before the Ottomans
(1998) 61 (3) Bulletin of the School of Orientaldaéfrican Studies, University of London 415, 421.

4 Zubaida note 13 supra at 53-54.

% |bid.

*® |bid. at 54.

2 M UrsinusGrievance Administration (Sikayet) in an Ottomawo®nce(Routledge Curzon Abingdon-
Oxon 2005).
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the establishment of EgyptMajlis al-Dawlah,the Administrative Court first proposed in
1879 but created in 1948 Finally, it is interesting to note the suggestmnZubaida that
the Madhalim jurisdiction is linked to the operation chakwa literally, ‘petition’ or
‘complaint’ system in early 20century in Yemerf?

3.3 Adjudicating Claims against the State - the Cas e of Saudi
Arabia

The recognition of the system of redress agairesstate in the context of Saudi Arabia as
a state is practically as old as the state itbelhe early period following the establishment
of the state of Saudi Arabia, King Abdulaziz tharider of the country regularly dealt with
grievances against public authorities direllyAs mentioned in the previous chapter, he
issued a proclamation in 1926 where he urged pewple had complaints against
government officials to submit their claims througlcomplaints box whose key was in his
sole possession. This evidently showed the Kinglingness to maintain and promote
justice by giving value to grievances against thimsspower. However, as the number of
complainants increased it became impracticableake ttare of complaints directly and
personally. Consequently, there was a need foreaiased organisation, taking constant
measures, investigating cases and addressing wessgieAs a resultShu’bah al-
Madhalim Bureau of Grievances (the Bureau) was first déistadd in Saudi Arabia in
1953%

Article 19 of the Council of Ministers Act 1953 abtished the Bureau as one of four
bureaus of the Council of Ministers. Articles 17-@4the Regulations of the Bureaux of
the Council of Ministers outlined the structure dadctions of the Bureau. It was headed
by an appointee of the King who was directly respigle to him. The jurisdiction of the
Bureau was however quite vague; power to investigatl complaints’ and make
recommendations to the King. The Bureau was nogépeddent as it was more or less
regarded as a department of the Council of MinsstéFhese factors may have accounted
for the virtual absence of any account or repothefwork of the Bureau.

2 Hill note 17 supra at 213-218.

29 Zubaida note 13 supra at 54.

30 G N Sfeir ‘An Islamic Conseil D’état: Saudi AralsiaBoard of Grievance’ (1989) 4 Arab Law Quarterly
128, 129.

3L Article19 of the Council of Ministers’ Regulatidraw, 1953.
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In 1955, following a Royal Decree, the Bureau vesparated from the council of

Ministers and renamed as the Board of GrievantesBbard) which had its own president
and procedures. In the early period of its existenbe Board had essentially the same
investigatory role as the Bureau. At that timéaatl some form of quasi-judicial status. The
Board only had power to recommend a solution ratti@n make a binding decision and it

was subject to the King’s approval.

The Royal Decree provided that the Board would tesided over by an appointee of the
King. Again, the President of the Board was digectlsponsible to the King. The Board
had the power to investigate any complaints thaevieought before it and to prepare a
report, including the fact of the complaint and tlesult of any investigation and the
proposed remedy that the Board would recommenalsdt provided that the President of
the Board would forward the report to the Ministencerned and a copy of it to the King.
The Minister concerned should inform the Board wittwwo weeks of his implementation

of the proposed/suggested remedy or his objectioit &and in that event, justify the

decision to reject such recommendation. Then tlesié@ent of the Board would send that

to the King who would give his instructions regagithe matter?

What can be regarded as an important developmetiteirevolution of the Board took
place in 1967. A case was filed before tBkari'ah court by a claimant against the
Ministry of Health claiming damages for wrongfulrrténation of a contract. The
acceptance of the case by Bigari’ah court and its order that the Minister appear keefor
was resisted by the executive but the court wasnada After several exchanges of
correspondence between the King and the Chiefcdyshe King issued a Royal Order to
the effect thatShari’ah court should not hear any case against a publdy bathout
obtaining the consent of the Kifg.This case constituted in the affirmation of the
exclusive nature of the Board on claims againstdfage. In 1976, a Royal Order was
passed to broaden the jurisdiction of the Boardvds granted jurisdiction over cases
involving claims for administrative acts which hasulted in damage to contractdts.

The Board was formally constituted into an indeparidudicial body in 1982. Article 1 of
the Law of Board 1982 provided that ‘The Board of Grievances is an iretefent
administrative judicial body affiliated directly thi His Majesty the King'. The Board is

32 Articles 1 and 2 of the Board's Law 1955. RoyakBse No. 2/13/8759.
% Royal Order No. 20941 (1967).

34 Council of Ministers Resolution No. 818 /1976.

% Royal Decree No. 51/M (1982).
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regarded as the most important administrative téhin Saudi Arabid® In addition to its
jurisdiction as the judicial authority over dispsiteetween citizens and the state, it also had
jurisdiction over several commercial matters, cegtvice disciplinary matters, and claims

and pension matters of civil servants.

The Board of Grievances has recently been recateditby law in 200% with a
jurisdiction now limited to: (i) civil service peimhs, (i) review of administrative
decisions and (iii) liability of public authoritie¥he implications of these changes will be
examined below. Suffice it to say at this pointttilsis development underscores the

growing relevance of the issue of the liabilitypafblic authorities in Saudi Arabia.

3.4 Composition and Structure of the Board

The Board consists of a President of the rankmofraster and one or more vice presidents
appointed by Royal OrdéF.In addition to a number of assistant vice presisiemd a
number of judges, the Board employs a number dinieal and administrative employees
and other personnel ‘attached’ to the Board memioerthe discharge of their functiofi.

The President’'s accountability to the King raisagesiions about the issue of the
independence of the Board. Al-Jerba examined tisugh interviews he conducted with
some judges of the Board. According to them, thbaity to appoint is within the powers
of the King due to the fact that the head of thensc state has judicial authority.
Consequently, the King is able to delegate thecjatipower that he has to another person

and naturally this person will be accountable tofi

The Explanatory memorandum provided with the 188P justifies this by stating that
‘The Board’s direct affiliation to His Majesty th€ng is natural because His Majesty is
the Ruler.” The power to appoint however, doesginae the King authority to intervene in
the Board's decisions. In reality, the King’'s roie to oversee the administrative
functioning of the Board. Article 20 of the law thie Board 2007 states that:

% Sfeir note 30 supra at 130.

%7 Article 8 of the Law of the Board 1982.

3 Royal Decree No 78/M (2007).

%9 Articles 2 and 3 of the Board’s Law 2007.

“0 Article 2 of the Board’s Law 2007.

*1 M Al-JerbaThe Board of Grievances: A Study of the InstitubbBDiwan Al-Madhalim of Saudi Arabia
with Particular Emphasis on its Administrative &diction(PhD law Thesis University of Essex November
1992) 149.
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At the end of each year, the administrative judiic@uncil shall prepare a
comprehensive report of the Board’s activities udohg any

accomplishments, obstacles, observations and reeowhetions. The
President of the Board shall present this repddreehe King.

The above justification has precedents in the hibpractice of the Islamic state where
the Head of State was the Prophet and he appgundges who were accountable to him.
The (four) immediate Successors of the Prophet were appointed by consultation from

those perceived to be from the most pious and kedgdable from among his companions.
They also followed the Prophets’ practice of bethg Head of State as well as Chief
Judge. Scrutiny was thus effected by the head ai€ sh accounting for the actions of

judges, and by consultation among advisors aset@pipointment of the new head of state.
As mentioned earlier, the Caliphate generation®wable to delegate their judicial powers

to other to act as judges and their practice wasmiatervene in specific decisioffs.

The specific idea of the head of state being theedhe#f the judiciary cannot be adopted
today due to (a) the complexities of modern govesmimand (b) the benefits of a
separation of powers as a means of checking almesersuring accountability. Therefore,
the head of state has delegated judicial functiorsofessional judges led by the President
of the Board. The current structure responds to#eels of modern government in Muslim

states whilst being consistent with historical paEnts.

The independence of the judiciary in general urgkrdi law has been emphasised in the
Basic Law. Article 46 states that ‘the judiciaryaihbe an independent authority, there
shall be no power over judges in their judicialdtion other than the power of the Islamic
Shari‘ah’ Although there is currently no arrangement farrusinising the king's
appointment of the President of the Board, suchreeamgement could be developed in the
future. In addition, since Islamic law has been arstbod as permitting the leader to
delegate his judicial function, an arrangement dorutinising that delegation would be

compatible with Islamic law.

The President oversees the General body of thedBéber can appoint some members of
the Board to inspect work that is carried out.adldition, he authorises the composition of

the disciplinary committee. Furthermore, he caro alsstigate disciplinary proceedings

“2 Khaldun note 3 supra at 453.
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against any Board members either by his own inabr through recommendations of the
President of the Panel. The President’s role &l wit the judicial work of the Board. He

assigns cases to the relevant Panels and headsytirésation of judicial work®

The Deputy President carries out all the dutiedecesn him by the President. In the
President’s absence, the Deputy undertakes afutietions of the formet* The deputy’s
role is also very important. His powers are widegiag but can only be exercised with the
President’s delegated authority. In order to penfbis duties the Deputy is guaranteed his
tenure, by statute, for a certain period. UnderBbard’s regulation, the Deputy cannot be
displaced, unless it is for a higher position pdexd that he is capable of performing at the

required standard.

The Administrative Judicial Council was establisheuler the Law 2007 in order to look
into the personnel affairs of the judges. It hasupervisory function over the Courts,
judges and their jobs. The Council comprises tlesiBent of the Board as the President of
Council, his most senior deputy, the Presidenthef Supreme Administrative Court and

four appeal judges appointed by Royal Ofder.

The cases of litigants are heard by the members avbcappointed to perform judicial
functions. The Laws of the Board 1982 and 2007ehstated the membership rules in
terms of appointment, promotion, retirement, dikieg transfer and assignment. Although
the Law of the Board 1982 referred to the memberdMastashar ‘counsellors’ or
‘chancellors®®, the Law of the Board 2007 clearly refers to thesmudges and states that
they are equal to the judges of the ordinary caurtler the Law of the Judiciary, in terms
of their salaries, promotions, training, retiremett, and they enjoy the guarantees set
forth in the Law of the Judiciary/.

The judges of the Board are appointed in a sinmlanner to ordinary judges, under the
Law of the Judiciary. The selection decision sued by the King. The requirements of
appointment are as stipulated in the establishedegiures in the Law of JudiciatyThese

require the candidate to be a Saudi national, ofigtharacter and conduct, of the age of

not less than twenty two years, fully qualifiedctrry out judicial work, and a holder of a

43 Articles 44 and 45 of the Board’s Law 1982.

4 Article 46 of the Board's Law 1982.

%S Articles 4 and 5 of the Board'’s Law 2007.

“5 For further discussion on the reasons for the umsellors, see Al-Jerba note 41 supra at 160-164
47 Articles 1,16 and 17 of the Law of the Board 2007.

8 Article 17 of the Law of the Board 2007.
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degree inShari’ah in the Kingdom of Saudi Arabia (or another equivelldegree but in
which case the candidate must pass a special estabry she Supreme Judicial Court). In
addition the candidate must not have been senteiocea crime impinging on integrity,
nor been subjected to a disciplinary decision fmmissal from public office, even if

subsequently rehabilitatéd.

The Board’s judicial functions are performed byuanter of panels in accordance with the
forms of jurisdiction that have been given to theaRl. The panels are divided into a
general and a subsidiary panel. General panelsoaréhree types: administrative;
commercial; and penal and disciplinary. Each Gdnasael consists of three judges; a
president and two membetSA subsidiary panel is constituted by a judge wit®alone.

3.5 Jurisdiction of the Board

Under the 1982 Law of the Board, its jurisdictigmasned administrative, commercial,
penal and disciplinary cases. It also had jurisdictover the enforcement of foreign
judgments. In addition, it dealt with those casefemred under special law or from the
Council of Ministers. Administrative panels haverigdiction over claims involving

judicial review, and claims for compensation based the delictual and contractual

liability of public authorities

Article 8 of the 1982 Law of the Board providedittitehad jurisdiction over caseslated

to the rights provided for in the Civil Service aension Laws for government
employees, hired hands, independent public enaitielstheir heirs and claimants. It further
had jurisdiction to hear objections against adnaisre decisions where the reason of
such objection is lack of jurisdiction, a deficignin the form, a violation or erroneous

application or interpretation of laws and regulasipor abuse of authority.

The Board was also empowered to adjudicate diseipti cases filed by the Bureau of
Control and Investigation against officials of gowaent departments or general corporate
bodies that involve allegations of violations afdncial or administrative regulatiorfsit

was also empowered to adjudicate cases involvimpalp from public servants against

“9 Article 31 of the Law of Judiciary 2007.

* Shaybat Al-Hamd note 8 supra Vol. 2 at 613.
*!pid at 611-612.

2 Clause 1(e) of Article 8 of the Board’s Law 1982.
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disciplinary decisions issued by a public body agathent® The jurisdiction of penal
panels included cases of bribery, forgery, alleyabtf breaching the Public Funds Act of
1975 and cases filed against persons accused ohitting crimes and offences provided
for by regulations, where an order to hear suclesésis been issued by the President of

the Council of Ministers to the Board.

The Board was given jurisdiction over commercialpdites in 1987 when the Settlement of
Commercial Disputes Committee was abolished angonwger was transferred to the Board
temporarily until the establishment of specialiseobmmercial courtd> In 2007 the
Commercial Courts were established along with Gané&enal, Personal Status (Probate
and Family Court) and labour Courts as part ofrément Law of Judiciary® Thus, the
Board no longer has jurisdiction over penal and mential cases.

Subsidiary panels are vested with power to hanelersl types of claims. Firstly, claims
regarding the rights of government employees orr theirs and legatees as provided by
civil and military service, retirement and penslaws and regulations. This jurisdiction is
also distributed between the administrative andipligary panels. Secondly, requests for
enforcement of foreign judgments. Thirdly, caseemhthe claimant has failed to apply
within the designated time over financial rightsit lemonstrates a reasonable excuse.
Finally, cases which the President of the Boardsitters are insignificant mattets.

In October 2007, the Government of Saudi Arabiarquigated both the Judiciary Law and
the Law of the Board of Grievances which togeth@&rewintended to overhaul Saudi
Arabia’s judicial system. The reformation has beeomulgated with the allocation of 7
billion Saudi Riyals (around £1.2 billion) for trang judges and developing judicial
facilities>® This project involved re-organising the entireigi@ system which has led to
the Board of Grievances coming to resemble thenarglicourts more closely. The Board
was formerly divided into two levels; a court afstiinstance and an appeal court, whereas
the general judiciary has three levels, first instg appeal and supreme court. The Board

was restructured by the recent law into three stageourt of first instance (now referred

%3 Shaybat Al-Hamd note 8 supra Vol. 2 at 615-617.

> Clause 1(f) of Article 8 of the Board’s Law 1982.

% Council of Ministers decision No. 241 issued by&decree No. 63/M (1987).

%5 Article 9 of the Law of Judiciary issued by Royadder No. 78/M (2007).

" Shaybat Al-Hamd note 8 supra Vol. 2 at 626-627.

8 Arab news newspaper ‘Kingdom Overhauls Judicifmgependence of Courts Stressed’ 3 October 2007
available at:

http://www.arabnews.com/?page=1&section=0&articl@2007&d=3&m=10&y=2007 (Site visited 20
January 2010).
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to as the Administrative Court), a court of app@aw referred to as the Administrative
Court of Appeal) and the Supreme Administrative €odach Court exercises its powers
through panels, each consisting of three judgesveder, as noted above, it is permissible
for the Administrative Court to be constituted thequdge’’

In accordance with the 2007 Law, the Administraf@urt’s jurisdiction covers all areas
of state liability. It has exclusive jurisdictionver claims regarding the rights of
government employees (civil and military) or thie@irs and legatees as provided by civil
and military service, retirement and pension lang @egulations as well as the jurisdiction
to quash final administrative decisions by thodeciéd by such decisions on specified
grounds. The Board’s jurisdiction extends to claforscompensation by those affected by
the decisions or acts of administration. Equallynote is the retention of the jurisdiction
over state contractual liability as well as the iempentation of foreign judgements and
foreign arbitral award®’ The jurisdiction over ‘acts of administration,’\&s delictual

liability of public authorities.

It is further important to note that the 1982 Law tbe Board referred to cases of
compensation filed by parties concerned againsattiens ofal hukumahthe government
or ahad al ashkhas al ma’anawiyyah al mustakjlany independent public corporate
entity. The 2007 Law refers to claims for compeiosaby those affected by the decisions
or acts ofal idarah, the government or administration. Neither of thve statutes defines
these important terms regarding the subject oBiberd’s jurisdiction. The discussion that
follows will examine the significance of these tstnparticularly with reference to this
study.

3.5.1 Definition of Public Authorities

Commentators of Saudi administrative law have @efipublic authorities as ‘institutions
established by the state in order to achieve thaiginterest under the control of the
state.® As mentioned above, there is no definition of puiluthority or even the term
‘any independent public corporate entityentioned in the 1982 Law of the Board as
falling within the exclusive jurisdiction of the Bad. However, the amendments in terms

of the body (ies) covered by the old and new lasvsdlpful in reflecting on what ‘public

*9 Article 9 of the Board’s Law 2007.

% Article 13 of the Board’s Law 2007.

61 As-Sayyid K HaikalAl-Qanuun al-ldariy al-Saudf3™ ed King Saud University Press Riyadh 2004) 76.
See also A A KaliaAl-Qanuun al-ldariy al-Saud{Musbah Bookshop Jeddah 1990)191. and Jaber S Abu-
Zaid Al-Qanuun al-Idariy fee al-Mmlakah al-arbiah al-S#ih (3° ed Dar Hafidh Jeddah 2006) 160.

51



Ch 3 The Board of Grievances as an Administrativar€

authorities’ mean for the purpose of this study.il/hthe 1982 Law talks abouhe
governmenbr any independent public corporate entitihe 2007 Law refers only tine

governmenbr administration.

In Saudi Arabia, there are generally speaking, typ@s of public bodies, both generally
established in the public interest to provide pulskervices. The distinguishing feature is
that it is possible to identify some as being ds&thbd to provide public services without
any view to making a profit. The other type, wipl®viding public services, may initially
have been established also simply for the provisibpublic services without a profit
motive, but have since been (or are in the proadsdeing) reorganised through
commercialisation or privatisation with the cleaotime of making profit like privately
established corporations. Public Corporations tieate undergone this process are now

being referred to more commonly as ‘joint-stockimganies.

The ministries, government departments, the varmaaches of the security services and
agencies readily come to mind as examples of tis¢ d¢ategory. Bodies such as Saudi
Airlines, Saudi Telecommunications and Saudi Pastsexamples of the second category.
In terms of the 1982 Law, the first category is wheas referred to asal hukumah/
‘government’. It is further submitted that referenia the 2007 Law toal idarah, ‘the
government or administration’ means the same thiige reference in the 1982 Law to
‘ahad al ashkhas ma’anawiyyah al mustakKiladmny independent public corporate entity
means those bodies of the second category. Thesiomisf this latter category in the law
of 2007 suggests that the intention was to limie tBoard’'s jurisdiction to public
authorities in the conventional sense, and that ¢heression ‘government or
administration’ would cover broadly the same ingiitns as in the UK context by the
definition offered by Booth and Squires in relattorEnglish law?? The second category is
understood as being excluded from public autharitiethe least, for the purposes of the

jurisdiction of the Board. The decisions (so faleaist) suggest clarity on this point.

A recent decision of the Board regarding the Sdwd#ecommunications Company which
took over the functions of Saudi Telecommunicatiamselevant here. I v Saudi
Telecommunications Compafyhe claimant’s three phone lines had been disaiadéy
the defender for alleged non-payment of bills. €la@mant brought a claim for the money

%2 See C Booth and D Squirke Negligence Liability of Public Authoritié®xford University Press
Oxford 2006) 1 who define a public authority abtaly whether or not created by statute, which ésesc
powers in the public interest.’

%3(2009) Unreported Case No. 365/D/A/6 1429.
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they had paid to the defender on the basis thathtiee lines in question were wrongfully
attributed to it. In fact, the lines had been aledi by a third party with forged documents
of the claimant without authorisation. In strikiogt the claim the Board stated that the
defender is not regarded ggha idariyah’ ‘part of the government or administration’
because it is a joint-stock company operating ommercial basi§* The foregoing

analysis also accords with the definition of pulalithorities offered in the literature on the

subject as indicated earlier.

Public corporations on the other hand, have indégein management and control
mechanisms as suggested in the 1982 Law which amentiheir independent status.
However, another panel of the Board assumed jatisdi over a case after the 2007 law
involving a public corporation. Il v Saudi Airline$€? which will be further considered in

chapter five, the Board allowed the case agairstifiender though it referred to the 2007
Law of the Board without discussion of whether tlefender is part of the administration

or not.

It is suggested that this decision was in errorthiedcase ought to have been struck out for
lack of jurisdiction in view of the exclusion ofdapendent public corporations in the 2007
Law of the Board as stated earlier. It appears déeision is a product of what has
colloquially been termed ‘transition-blues;’ a tag to grasp the full extent of the
implications of the new law since the case was alsly decided shortly after its passage.
More importantly, the fact that Saudi Airlines isllan the process of being privatised
could have implications for admissibility of thesea The consideration of operating for
profit (‘operating on commercial basis’) would peably have led to the Board declining
jurisdiction in the matter if the privatisation pess had been completed when the case
arose. However, it is argued that the Board ougliatve simply refused jurisdiction given
the express provisions of the 2007 Law.

3.5.2 Appellate System

Every decision of the Courts of first instance (fkaministrative Courts) will be liable to
appeal within thirty days from the date when thgreayed party receives a copy of the
final decision. Otherwise, the decision will bedimnd enforceabl®. According to Article
12 of the law 2007 ‘the Administrative Court of Agad shall consider judgments liable to
appeal as decided by the Administrative Courts’e Tinport of this is that the right to

64 1
Ibid.

%5 (2007) Unreported Case No. 2684/1/Q 1427. It le@sbmentioned in the previous chapter that the

government has finalised plans to privatise thentrgts national airline, Saudi Arabian Airlines.

% Article 31 of the Rules.
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appeal is an unqualified one. This is also the @ageactice. This is however not the case
for appeals to the Supreme Administrative Court.

The Supreme Administrative Court has jurisdictioreroappeals from decisions of the
Administrative Appeal Courts where the reason farhsappeals is a violation of Islamic
Shari’ah rules or regulations that are not contradictorythw&hari’ah or erroneous

application or interpretation of these includinglation of a judicial principle established
in a judgment of the Supreme Administrative Colitie permissible grounds of appeal
also includes that the decision was made by anmpetent Court or a Court whose
composition is contrary to Law or which uses aroinect adaptation or description of the
case. Further, an appeal can be made on the grdbati® decision in a dispute was
contrary to another judgment made between the gamies or that there was a conflict of

jurisdiction between the Board’s couffs.

It would appear that the recent Law limits theigdiction of the Board to purely
administrative disputes. The Board would have esicki jurisdiction over any claim
involving the state as a party. However, two typesases are explicitly excluded from the
jurisdiction of the Board: cases involving requastisted to amal assiyadah{sovereign
actions), and appeals filed by individuals agajonggments or decisions issued by other

courts which fall within their jurisdictioff

There is no specific definition of the concept sbvereign action’ which was first
introduced to the Board by the Act of 1982t is the Board that evaluates which act is a
sovereign act and which is not. The lack of cidtersed to evaluate whether the act is
sovereign can lead to a situation where the Boatdnes its power to cover decisions
which are in fact sovereign, or limits its powessriefusing to hear cases that may not be
sovereign’’ According to Shaybat Al-Hamd, the Islamic leggdtem does not recognise a
concept of sovereignty which limits the liability the ruler, as both the ruler and subjects
are bound by the rules &har’'iah He goes further to state that judges under taenis
judicial system were entitled to adjudicate anydkirfi cases irrespective of its natdte.

®7 Article 11 of the 2007 Law.

% Article 9 of the Board’s Law 1982 and Article 14tbe Law 2007.

%9 Al-Jerba note 41 supra at 212-213.

O A Al-Fozan ‘Diwan al-Madhalim fee Dhil Nidhameh-dddeed’ (1982) 35 Journal of Public
Administration 109, 124 (Institute of Public Adnstration, Riyadh Saudi Arabia, Arabic).

" Shaybat Al-Hamd note 8 supra Vol. 2 at 521.
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What constitutes a sovereign act remains uncleameSauthors have suggested that the
conduct of international affairs may pass the t#stovereign act over which the Board
should not have jurisdictioff. Specific state security matters such as the detiarof war
and state of emergency have also been put forneaatheer instances of what ought to be
regarded as constituting sovereign attshe decisions of the Board suggest sovereign act
has been very rarely invoked as a defence or refasdnadmissibility of a claim. I v
National Commission for Wildlife Conservation ancevBlopmerif the claimant (a
company) claimed that the defender confiscated paimees intended for sale in a pet
shop belonging to the claimant. The claimant retgbesn injunction restraining the
defender from confiscating the animals and for payhof compensation for the damage
and losses it suffered as a result of the confmtatlternatively, the defender should be
ordered to pay the commercial cost of the aninte defender stated that its action was
in compliance with the Convention on Internatiomedde in Endangered Species of Wild

Fauna and Flora, to which the Kingdom of Saudi Agada signatory.

The Court of First Instance struck out the claim fiack of jurisdiction. It noted that
although the law did not specify the claims andliappons that fall into the category of
‘acts of sovereignty,’ it includes those claimssang from administrative decisions relating
to the framework of the state’s relations with otbeuntries and regional and international
organisations and the like. Placing those claimsragst the amal assiyadah,'acts of
sovereignty’ is no more than a mere conventionh@ maming of some administrative
decisions. There is nothing in tHghari'ah that prevents the use of the teramal
assiyadali Hence, the Court of First Instance held thatréheias no legal reason to
prevent the use of this term to describe claimsaasgs beyond the mandate of the Board
of Grievances in this regard. This was upheld by Appeal Chambers of the Bodrd.
Suffice it to say that the Board should apply ayvearrow meaning to ‘acts of sovereignty’
since the law has given the Board the discretioparyer to decide what can be regarded
as ‘acts of sovereignty’ or otherwise. A contrappeach will may open the way to
executive lawlessness in the name of act of sayeteivhich will patently negate the very
reasons for the creation of the Board both from thstorical and contemporary

perspective.

2 |bid at 524 and F Al-Dughaith@urus fee al-Qada al-Idari al-SaudjDar Al-Helal Press Riyadh 1995) 40
3 Shaibat Al-Hamd note 8 supra Vol. 2 at 524-525.
74(1995) Unreported Case No. 809 /1/Q 1415.
75 i
Ibid.
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With regard to the second limb of Article 9 - démis of other courts that fall under their
jurisdiction - it is submitted that the General @suhave equal standing with the Board
and both exercise judicial powers. In addition, @eneral Courts have their own avenues
of appeal against first instance judgements. Mageovthe Board has its specific
jurisdiction over claims involving the state, whase the General Court has the general
jurisdiction over all matters of disputes excepbsin exempt by a specific regulation.
Consequently, this can lead to a conflict betwéentwvo bodies if there is any examination
of one courts judgement by the ot&fhis latter provision is ostensibly to affirm ttae
Board is not to act as a court of last resort lityples of cases; a power which according to
some authors, as mentioned above, was includeal-Madhalim jurisdiction at some

points in the past.

Furthermore, conflicts may arise if the subjecttiod dispute concerns real estate and a
public authority is a party. In theory the Boardstiae power to adjudicate this type of
case. However, in practice the General Courts B#tidle such disputes, utilising their
wide jurisdiction over civil and criminal dispute&ccording to the Law of Procedure of
Shari’ah Courtg” ‘without prejudice to the provisions of the Grieeas Board Law, the
General Courts have the jurisdiction over all caseem dealing with real estaté® But

the General Courts have to obtain the King’s conbefore the commencement of hearing
the casé€?

Where there is a dispute between the Board andStiai’ah Court as to which has
jurisdiction, the Law of Procedures before 8feari’ah Courts provides that an application
must be made by the courts to the Jurisdiction e Committee of thBupreme Judicial
Council to determine the authority which is competéo decide the matter. This is
important where for instance a case is brought kameously both before any court which
falls under the law of Judiciary and the Board ofe@ances, and both either reject or
accept the case as being under their jurisdiclibie. committee consists of three members:
one from the Supreme Court selected by the Presafehe Supreme court, another from
the Board of Grievances or other relevant autha#ected by the President of the Board
or the President of the other body, and the thiochfthe full-time judges of the Supreme
Judicial Council selected by the President of thmur€il and the latter will be the

committee’s President. This committee’s jurisdietiocludes resolving disputes regarding

5 Al-Jerba note 41 supra at 217.

" Royal Decree No. 21/M (2000).

8 Article 32 of Law of Procedure befo&hari'ah Courts.

79 Royal Orders No. 20941 (1967), 1478/M (1988) aB8&M (2009).
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the execution of two contradictory final judgemerdse pronounced by any court which
falls under the law of Judiciary and the other iy Board of Grievances or other relevant

authority®® The decision of the committee will be by majostyd is not liable to appe.

Apart from theShari’ah courts, there are also some administrative or gudstial bodies
whose jurisdiction may come in conflict with that the Board. Examples include the
Commercial Papers Committee and Freight and Cauondlttee. Such committees are
under the authority of Ministri€8.Article 15 of the 2007 Law of the Board providesit

in such cases, an application must be made to uhedittion Disputes Committee to
determine the relevant authority competent on th&en This committee comprises three
members: one from the Administrative Supreme Ceatécted by the President of the
court, another from the other relevant authoriteced by the President of the body, and
the third is a member of the Administrative Judi€auncil selected by the President of
the Council and the latter will preside over thenoaittee. The committee’s jurisdiction
includes resolving disputes regarding the executiotwo contradicting final judgements,
one pronounced by a court of the Board of Grievaeal the other from the other relevant
authority. This committee adjudicates this kind dispute in accordance with the

procedures and rules established by the Law otihsgli

3.6 The Board: Practice and Procedure

Historically theMadhalim Tribunal had a much broader procedural discretiam general
Shari’ah courts. For example, it had the discretion toiatét proceedings on its own
initiative contrary to the General courts where ttaimant has to initiate a caSe.
However, this is perhaps no longer so in Saudi rathere the procedures of the two
courts have become relatively similar. Indeed,Bbard currently has a more detailed code
of procedure therefore, it may have less flexipilihan the traditionalMadhalim

jurisdiction.

In 1989 the Rules of Procedure and Proceedings9(Fdes) before the Board were

promulgated, even though the Law of the Board iB218tated that the rules would be

8 Article 27 of the Law of Judiciary 2007.
8L Article 30 of the Law of Judiciary 2007.
8 A Al-Ghadyan ‘The Judiciary in Saudi Arabia’ (1998 Arab Law Quarterly 235, 248-251.

8 Al-Mawardi note 6 supra at 110-112.
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issued by a decision of the council of Minist&These rules are still in effect to this day
and comprise five key chapters. The first relasadministrative cases dealing with
applications of review, preparation of cases andlitmns. The second relates to penal and
disciplinary cases. The third chapter is aboutrtiies relating to governing hearings. The
fourth chapter details methods of reviewing the l@adecisions and the fifth chapter

highlights general rulings.

There is no provision in the 1989 Rules specifyimgapplicable law for adjudicating these
various categories of cases. They focus principatiythe procedures for filling cases. It
would appear to be that it was assumed that thedBbke all other courts in the country,
will, in accordance with the provisions of Artick8 of the Basic Law of Governance
‘apply to all cases before them, the provisiondstdmic Shari’ah as indicated by the
Qur’an and the Sunnah, and whatever laws not iflicowith the Qur'an and the Sunnah
which the authorities may promulgate.’ Indeed, ph&ctice and procedure of the Board is
largely similar to that of th&hari’ah Courts with two notable exceptions. The first is th
power of the Board to grant injunctions to suspimadaction of a defender public authority
until the determination of the case. An exampliéapplication for an injunction that was
requested inL v National Commission for Wildlife Conservatiomda Development
mentioned above. The second procedural differeacthe existence of a time bar to
challenging the administrative decision or act ctzimed about which does not apply to

the cases before tl&hari’ahCourts.

It has been noted that there are three importaalitips of the procedures of the Board
worth mentioning here. Firstly, the Board coveri$edent types of jurisdiction and thus it
has different procedures for each of these jurisntis. Secondly, the procedures for the
administrative panels can be described as beirty ‘mojuisitorial’ and ‘adversarial’ which

is a feature also of the general courts. WhileRhkes of the Board provide for the right of
the parties to challenge the testimony and casadif other, the judges are not restricted to
the documents submitted or testimony provided tiyeeiparty®®> The judges play a very
active role in the proceedings throughout even witee other party is absent the judge has
the power and will be expected to investigate thens of the claimant. It is as a result of
this nature of the judge’s power that Article 18tloé Rules of the Board provides that if
the defender does not appear before the Board tiéessecond notification, the Panel

concerned may decide the case and the decisiomatilbe a decision in default. This is

84 Article 40 of the Law of the Board 1982.
8 Article 19 of the Rules.
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because ‘the burden of preparing the case for idecisontrolling the hearing, and
following its progress’ is the function of the juglgThis reduces the impact of the absence

of either party*®

One of the features of the practice of the Boagdjrashared by the general courts, is visit

to thelocus in quo Article 23 of the Rules provides that:

If the panel feels that during the proceedings itecessary to go to the site
of the dispute for inspection, it has the powerdm so. It also has
competence to undertake a supplementary investigétineeded, and the

panel may carry this out itself or direct one sfriitembers to do so.

The third quality (similarly found in the practicé the general courts) is that the primary
method for proceedings is in written form whictprepared through an exchange of briefs.
However, claims can also be submitted orally a& fmms of submissions are possibie.

Recently, there have been moves to change theipteagstem by restricting submissions
to written only unless otherwise required by thartoThis is to make the process more
efficient in terms of time and effoff. The plan includes the possibility to submit claims

electronically?®

The initial steps before the hearing depend on dhse being compatible with the
jurisdiction of the Board. In addition to this cation, three procedural conditions must be
fulfilled before the litigation is brought forwatd the Board. These are that the claimant
must have adequate interests, he must sue than¢lpublic authority and he must comply

with the time limits®

In some cases involving civil servant claims anduiment actions there is a requirement
to complain to the administrative department betateng legal action within sixty days
from the date that the claimant was informed ofdkeision concernett. The department

involved should answer the claim within ninety dayshe claimant’s application. If this

8 Al-Jerba note 41 supra at 287.

87 Article 19 of the Rules.

8 Saudi Gazette newspaper “No ban on women appeiaritmyrt, asserts senior judge” 21 February 2010,
available at:
http://www.saudigazette.com.sa/index.cfm?method=hoegcon&contentiD=2010022164098 (Site visited
23 February 2010)

% bid.

% Al-Jerba note 41 supra at 289.

% Article 3 of the Rules
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is not done or the reconsideration of the aggriedecision is refused, the claimant then
has sixty days to bring his claim before the Bdanth the date the department refused to
act or from the expiry of the ninety day periGd.

However, this requirement is not applicable to sasgolving compensation for delictual
or contractual liability as the claimant can addrdse Board directly. For these kinds of
cases the statutory time for bringing claims idqa of five years from the occurrence of
the incident that gave rise to the cldfin exceptional circumstances, a case can still be
accepted by the Board if the claimant has a leginexcuse for any delay in bringing the
proceedings within the fixed time but this mustpbeved before it*

The claimant initiates the case by submitting goliagtion to the President of the Board or
someone delegated by hithThe application should be in writing and shouldlude
details of the parties involved in the litigationdathe subject of it. The Board’s President
or the person authorised by him will assign a tegesl case to a panel located in a
geographical area with the same jurisdiction agétevant public authorit}

In general, the enforcement of the administratigeiglon that is under appeal before the
Board will not be restrained simply because ofdhpeal. However, as mentioned above,
the panel has the power to issue a stay of exechtidhe public bodies as well as urgently
issuing temporary measures as soon as the casferieed or an application is submitted by
the claimant. The panel takes this action in stades where it deems that the enforcement
of the administrative decision would cause the noémit to sustain irreparable
consequences. In such cases, the administrativisialeonill be suspended until the
decision of the Board is made.

It is the duty of the President of the panel toigleste a specific date for hearing and
inform both parties. The time period from the riotifion and the first hearing should be at
least thirty dayS® The Rules stipulate that all the three panel mesfie those panels that

comprise more than one member) should be in attexedthroughout all sessions of the

hearing. If one of the panel members is absentsasaion, that particular session will not

9 |bid.
% Article 4 of the Rules
% Ibid.
% Article 1 of the Rules
% |bid.
% Article 7 of the Rules
% Article 5 of the Rules
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be valid®® If one member is unable to attend a particulasisas another panel member is

required to be appointelf?

However, Al-Jerba observes that the actual praaifcthe Board has been different. In
reality, when the president of the panel receivesmse, he designates a member of the
panel to handle it and this member will be the omhe of the panel's members to be
present at most of the sessions. The full panel lmeeswill be present together during the
discussions of the facts and the outcdffiédccording to him, the disparity in the practice
of the Board with the rules is explained by sonuggs of the Board. They argue that this
is due to the increasing number of cases over éinteaccumulation of cases which makes
implementation of the rules difficult? However, as mentioned earlier, the recent Law of
the Board 2007 has allowed the initial phase ofj@gment (by the Administrative Court) to
be formed by a single judd& It is useful to briefly consider how the sessiaisthe

Board are conducted.

3.6.1 The Court in Session- Hearing of Cases by the  Board

On the day fixed for hearing of case, the partieside-by-side facing the judge who may
be joined by one other or even two other judges® Witnesses, unlike the case in the
Scottish and English courts, sit in throughout ¢lesion to be called upon as required to
present their testimony. The court permits legptesentations of any of the parties but in
practice, most claimants present their claim insperor through a person without
professional legal qualifications. The represemsatiof public authorities are usually sent
from their legal departments. The judge, similartihe practice elsewhere, will also
normally sit after the arrival of the parties inucb A court transcriber takes down the
proceedings which are automatically viewed on caeapscreens available to the parties as
well as the judge. The judge calls on the claimantpresent his/her case and oral
testimonies as well as any relevant document ameitedi in evidence. Each party is
obliged by the court to provide a copy of any doeuntrto be tendered in evidence to the
other party for inspection along with the originathich is the court’s copy. Both parties

then present their cases and call any witnessesewekevant.

% Article 15 of the Rules.

190 |bid.

101 Al-Jerba note 41 supra at 324.

192 |hid at 324.

103 Article 9 of the Board'’s Law 2007.
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During the hearing, when one party provides brmwfddlocuments, the panel allows the
other party to scrutinise them and to give his arsivs/he has. Otherwise, such briefs or
documents will not be relied updff: The panel is required to have a record of allférie
and documents that are presented by the parties.rddord contains all the procedures
carried out by the panel from the commencemerti®tase’ It should also be signed by

the judges of the panel, the secretary and théepad the cas¥®

When the panel is satisfied that both parties lmoegided their claims and evidence, with
sufficient examination of the facts, it can theosd the hearing. The panel judges (in case
more than one) then engage in private deliberafinghe judgement is based on the
majority of the panel judges and the decision balascribed to the panel even though the
dissenting judge may remdiff The dissenting judge has the right to exprespaist of
view and the reasons behind this, which will beorded in the case record but not in the
final decision. The majority of the panel can regpto the view of this judge and it will be
written in the record of the case. The record ballsigned by all judges of the panel and its
secretary®®

The decision taken by the panel should detail graenof the panel, the date, the place of
issue, the case type, hames of the judges, nantbe parties, their position and addresses.
It should contain the facts, reasons and judgerntérnce the judgement has been
announced, the panel is required to inform thegretssing the case that they have the
right to appeal. If one of the parties feels agggd by the decision of the panel concerned
they can appeal to the Administrative Court of AgdpeThe rules of the Board state that
the party who wants to appeal must do so withinfiked period of thirty days from the
date when the aggrieved received a copy of thd fleaision. As stated earlier, if the
aggrieved party fails to appeal within this periathe decision will be final and

enforceablé!

Decisions of cases involving compensation for digficacts or contractual liability will be

automatically subject to appeal if they are agathst public bodies even though there

104 Article 17 of the Rules.
105 Article 21 of the Rules.
108 |pid.
197 Article 30 of the Rules.
108 |pid.
19 |pid.
110 Article 31 of the Rules.
1 bid.
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might not be any appeal from the parti&The reason behind this seems to correspond to
a policy as the compensation would be paid from $tate Treasury. Therefore, this
measure would protect the public purse by assuttiegaccuracy of the judgement.
Other kinds of decisions go through ordinary prared of enforcement as long as they are

the final decisions of the panel.

3.7 Conclusion

TheQadi, Shari’ah Court judge is the popular, even the dominant, tddbe Islamic legal
system. In virtually every Muslim state, past amélsent, th&adi and his court, organised
formally or informally, with or without the backingf the state is identified as an almost, if
not indispensable, institution. However, fQadi and theShari’ah court have hardly ever
existed alone as the institution for justice owohagon of disputes. Whereas tladi may
represent the standard formal face of the Islaragall institution, there have been at
various times, so called ‘extsdrari’ah jurisdictions’ alongside or competing with the
powers of theQadi and theShari'ah courts'** These include thélisbah and Muhtasib
(Ethics and Accountability Agency) ai@hurta(Police). An even more telling one for the
authority of theQadi was thevladhalim.

Without the benefit of Islamic history, an obserrany be forgiven for viewing the
existence ofDiwan al Madhalimin Saudi Arabia today as an anachronistic insttuti
However, as highlighted above, tiadhalim jurisdiction does have a long-standing
pedigree. In view of the historical tracing of tteeognition, establishment, and operations
of the Madhalimjurisdiction in Muslim states through the centardown to (near) recent
times, any suggestion that it is an innovationnepartation from another legal (western)
system would appear difficult to sustain. The faieg demonstrates that whereas it
appears to have all but disappeared in most Mustates in the contemporary period,
Diwan al Madhalimhad, and arguably continues to have, a significalat to play in the
Islamic socio-legal system. The need foMadhalim jurisdiction is perhaps now more
relevant than ever given the prevailing experieat@uthoritarianism and corruption in

Muslim countries.

12 Article 34 of the Rules.
113 Al-Jerba note 41 supra at 340.
114 Zubaida note 13 supra at 51-60.
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Khadduri’s point on the roots of tiMadhalimjurisdiction mentioned above, understood in
the broad context dbhar’iah and Islamic Law is germane. This is becauseShari’ah
recognises that when faced with a new situationogsnsibly created by the myriad of
situations arising from the operation of statehaod officialdom) the jurisprudence of
Islamic law allows the judge to come to a reasojeldement through the process of
litihad. The process of independent reasoning is opeli tategories of Muslim judges
past and present’ Hence it is well within the rationalisation of ti&hari’ah that an
institution like theMadhalim be established to further its spirit of even-hanglestice

where its letters may not make express provisions.

The expansion in the territory of the Muslim statel complexity of the exercise of state
powers as well as the opportunities for, and egpee of abuses of power justify the
establishment of a flexible mechanism for checkhmgstate and its officials. This is in line
with the need to maintain social justice as a ceidobjective of theShari’ah albeit that
the letter of the law (limited as they have alwagen in terms of volume and context but
not deemed scope of application as divine law) rfaly to capture the myriad of

experiences of oppression or misuse of state power.

In comparative perspective the current situatioanse anomalous. Saudi Arabia has
separate courts for disputes between citizens hadstate but the substantive law that
regulates such disputes is the same as the subettaw applied to citizen-state disputes.
It is not clear whether this state of affairs campefor consideration in the process of the
recent reforms. The separation of the jurisdictoérthe Shari’ah courts and the Board of

Grievances (the Administrative Courts) as statediega has deep historical roots.

However, there are separate questions as to (iYhehehis has consequences for the
substantive law of governmental liability, i.e. viduthe law have developed any
differently if there had not been a separate adstrative jurisdiction?; (ii) whether any

other consequences flow from the separation suchff@sences in procedure at trial and
assessment of damages for instance. The possiblesedf the two issues on substantive
law are at least implicitly addressed in the secpad of this study which engages the
context of the work of the courts. The next chapteves away from the background
aspect of this study, to the substantive one.nsmters the main principles of delict which

is at the heart of this study on state liability delict under Saudi Law.

15 For a well-informed discussion of the conceptjtiad and its place in Islamic jurisprudence see F E
Vogellslamic Law and Legal System- Studies of Saudiiar@onninklije Brill NV,Leiden ,the Netherlands
2000)
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Chapter Four: The Main Principles of Delictin Saud i Law

4.1 Introduction

The last chapter considered the nature, composifiorsdiction and workings of the

administrative court in Saudi Arabia charged witle function of adjudicating cases of
state liability. It has been said that the BoardGofevances is the sole institution with
jurisdiction over cases of delictual liability inwing the state in the country and that it is
required to follow Shari’ah in adjudicating clainhat raises the question what precisely
is the nature of delictual liability under Saudwlavhich is based on the Islamic legal

system?

This chapter sets out the main principles of tbe-contractual liability in Saudi Law. As
indicated in chapter one, | will refer to this &g taw of ‘delict’ even though there is no
directly equivalent concept in Islamic Law. Thigtpaf the study discusses the functionally
equivalent doctrines in Islamic law, i.e. those ethrequire compensation to be made
when harm has been caused. | will discuss the lzasicept of non-contractual liability,
the general rule, the elements required for a sstekclaim, the limits of non-contractual
liability, and defences. The discussion in this ptba lays the foundation for the
examination of the liability of public authorities Saudi Arabia that follows in the next
chapter.

The first part examines the development of detidslamic Law in general and Saudi Law
in particular. The social context and general ideas have influenced the development of
legal doctrine and specifically, the law of delitislam are examined in the next part. This
part is intended to allow a proper appreciatiothefsocial context of the legal system as a
whole. The third part focuses on the definitionliability and delict in Islamic law. This
part also addresses the concept of obligation agdl Icapacity and its application to
delictual liability. The key concepts of delictdelbility in Islamic law; Ta’ady, Darar and
Ifdah, (respectively breach of legal of duty not to causgustified harm, damage and
causation) are considered in the fourth part. \ecer liability as well as corporate liability
are important to the focus of this study and asewhsed in the fifth and sixth parts of this
chapter respectively. The penultimate part drawseseomparison between Saudi and
Scots law. The final part concludes the chapter.
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4.2 The Origins and Development of Delict in the Is  lamic and
Saudi System

For Muslims, Islam is a complete way of life. Isiantaw is considered by them as a
comprehensive system that is dynamic and applidablall times. Protection of both the
individual and society is considered to be a funelatal aspect of the Islamic social
systemt Thus, liability for wrongdoing in general is wehtrenched in Islamic Law.

Nevertheless, it is common to find the claim amangny contemporary writers that
Islamic law (particularly in its classic originsy devoid of a comprehensive theory of

obligations®

However, as Shabib recently pointed out, this autita may only be ‘partially truéfor at
least two reasons both of which are not peculight® aspect of Islamic law. First, delict
as a general concept is not found in a single ligatise or dealt with as a distinct issue in
classical texts. Rather, the principles of lialifior civil wrongs are scattered among and
derivable from the jurisprudence of criminal law panishment l{add); quasi-criminal
proceedings of fixed compensation for personalrynfdiya and Irsh and destruction of
(other’s) propertyiflaf) among other$.Second, it is the nature of t&hari’ah as a legal
form that it ‘did not progress methodologically thre basis of general rulesd principles
made up into theories.In keeping faith with its status as a proclaimetversal, all-
encompassing and enduring system for Muslims, stdutinued to develop and expand
through jurisprudential mechanisms of independanistic reasoning, analogy and
scholarly consensus over time and space based rerajeor specific provisions of the
sources of the Qur'an and Sunnah. In this waynisldaw is seen to be in a continuous
process of development and formulation of prinGpile documented works of classic,
medieval and modern scholdrs.

! M Musleh-ud-DeerConcept of Civil Liability in Islam and the Law ®brts (Islamic Publications Ltd
Lahore 1982) 51.
2 See for instance C Mallat ‘Comparative Law and Blamic (Middle Eastern) Legal Culture’ in M
Reimann and R Zimmermarihe Oxford Handbook of Comparative L&@xford University Press Oxford
2006) 609, 629.
® R bin ShabibTortious Liability in the Sharia and Modern Middiast Law with Particular Reference to
UAE Law(PhD Thesis Submitted to the School of Oriental African Studies, Faculty of Law University
of London 2004) 1.
*M A MosmarCivil Liability in the Jordanian Civil Cod a Compative study with the Shari’afiPhD Thesis
Submitted to the School of Oriental and Africands¢s, Faculty of Law University of London 1998) 182
and S AminAl-Masu’liyyah al-Tagsiriyyah ‘an fi'l al-Ghayr feal-Figh al-Islamial-Mugaran69. Available
(in Arabic) at:
http://al-mostafa.info/data/arabic/depot3/gap.phe2012465.pdf ( Site visited 8 August 2011).
> Shabib note 3 supra at 1.
® Ibid.
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Traditionally jurists of Islamic Law, unlike thewestern counterparts, do not concentrate
on theorisation. Rather they focused on expoundiveg sources of Islamic law as a
pragmatic and accessible body of laws derived feomivine source, thus enabling its
followers to apply and observe it in their dailyds. In this way, the scholarship was
practical in nature rather than philosophical wiéspect for and acceptance of it being
based not on ‘refined’, extensive or nuanced argusnbut on faitH. Thus, any general
description of the law of delict especially as regd by a study of this nature is produced
by abstraction from many specific instances i.emfrmany statements in the Qur'an and

Hadith dealing with particular instances of lialyilas will be discussed below.

The work of the Islamic jurist Abu Muhammad Al-Bafgdi of the 1% century,Majma’
Al-Damanaat(Compendium of the Law of Obligations) has be¢adcas the first recorded
attempt to provide a compendium of ‘tort’ in Islamaw?® It was limited to the Hanafi
school of thought. Subsequently, the governmenthefOttoman Empire, under pressure
from the West to provide the empire with definiegiklation on all aspects of life,
appointed a committee to create a code on the fablmations which was promulgated in
1876, Majallah al-Ahkam al-‘Adiliyah(Compilation of the Rules of Justice). The Hanafi
School of law again formed the basis of the coneaitt work. It took seven years for the
committee to produce thdajallah which was then applied in many Muslim countrieslunt
recent times. In general, western influences have been at thé o6 contemporary
attempts to develop a theoretical presentatiomefislamic law of obligations (delict and
contracts both) first as a result of colonisatiomd anore recently, as a result of

globalisation™

Saudi Arabia is the prime example of a jurisdictitnere a codified law of civil
obligations has never been promulgated and themyst civil obligations is still largely
based on general Islamic law derived from classinic jurisprudencé' It is interesting
to note however that there had been an initiativeeicure a civil code for the country. In
1926, King Abdulaziz (the founder of the countrgjjuested Islamic scholars to compile a

" |bid. at 14 and M Zahraa ‘Characteristic Featurfelslamic Law: Perceptions and Misconceptions’qQ@p
15 Arab Law Quarterly 168, 170-172.

8 Mallat note 2 supra at 632 and M A Siamman Al-‘Udwan fee Al-Figh Al-IslanfDar Al-Thagaafa
Cairo 1990) 6.

® Turkey, Lebanon, Syria, Jordan and Kuwait haveahblished it. Egypt never adopted it but prefered
create its own the origin of which has been a sowifccontroversy. See F E Vodslamic Law and Legal
System- Studies of Saudi Araligonninklije Brill NV Leiden the Netherlands 200Q)12-4 and Mallat note
2 supra at 630.

19 Mallat note 2 supra at 629.

! Ibid. at 630.
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civil code based on rules synthesised from allfthe schools of Islamic jurisprudence
based on the best evidences from the sources anitsllaw’? But scholars were not

receptive to the idea and it was stifféd.

It is relevant to note that ‘unofficially,” one tifie scholars of the time, Ahmad bin ‘Abdul
Allah Al-Qari took up the challenge and producktdjallah al-Ahkam al-Shar’iyyah
(Compilation of the Principles of Islamic Law) whihas been described by Vogel as a

114

‘superb codification of the Hanbali law of obligats™ much in the mould of the

Majallah, although this text was only allowed to be putdishecently

It does appear that the reservation of the Islastholars about the propriety of
codification of any aspect of Islamic law was & thot of the resistance to the call by the
King at the time. As discussed in chapter two theservative attitude to codification has
become somewhat relaxed though challenges ren@mmfisrmidable quarters on the issue.
In particular, a move to secure the support ofmistajurists for codification of the civil
code has been resisted on the premise that Isl@widoes not allow the state to bind
judges to a particular view or school of thoughtickhcodification inherently represents.
On the other hand, there is a growing support lier tiew that indeed, the King as the
Head of State has the power to lay down rulesifdgés to follow'® and there have been
calls in recent times for addressing the need foodified civil law of obligations in the

Kingdom?’

4.3 The Social Context - The Nature of the Muslim C  ommunity 2

There are a number of important social conceptaratravhich the Muslim Community
(the Ummah)is organised. A proper appreciation of the contamd application of any
aspect of Islamic law is better achieved by somaetstanding of these key concepts as

they constitute the social context of the legatesysas a whole. On this view, it is relevant

2Umm Al-QuraGazette No. 141/ 1346 (1927)

13Vogel note 9 supra at 287.

4 The Hanbali school of Islamic Jurisprudence is deeninant and official school of thought in Saudi
Arabia.

5Vogel note 9 supra at 287.

16 See the discussion on codification of the lawiwvil obligations in Saudi Arabia in Vogel note 9psa at
336-362.

" see for example, Asharq Alawsat newspaper “Thefieation of Islamic Sharia 28 April 2006 available
at:

http://www.aawsat.com/english/news.asp?sectiond2&740 (Site visited 28April 2010)..

18 For a discussion of the political and socio-ecoiwoarder in Islam see G W Choudhuisiam and the
Contemporary Worldindus Thames Publishers London 1990) 36-77.
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to provide a brief overview of such concepts ay tefine the Muslim Community where
Islamic law is expected to operate. The considemdtiere will be limited to those concepts

that particularly impact on the specific issue elictual liability.

As Esposito explains, Muslims view their commuraty one with a ‘mission to create a
moral social order'® Indeed, the Muslim society as envisioned by the@uis one that is
firmly based on social cohesion and equality. lbme where ‘moral and social justice’
counterbalance any form of oppression and econerpbitation?° Thus practices such as
usurpation of the legacies of orphans, women, ltherly and any other vulnerable person
are prohibited and strongly condemned. Acts ofdsgibcheating and usurious transactions
are similarly prohibited’ The latter are declared as a ‘war against GodHisdrophet’
presumably because it tends to create socio-ecancomditions that can cause hardship
for the majority of the community, the antithesfstite message of Islafi.The Prophet
had emphasised that his message was to promoteapdse&arned against creating any

form of hardship for the communify.

In line with this, there is an emphasis on takiagecof the needy and vulnerable members
of society and all forms of social solidarffyln promotion of the values of social justice,
the Quran declares turning away from supporting tieedy as ‘declaring thdeen
(Islamic religion and way of life) falsé> This implies a serious consequence which every
Muslim with an understanding of the precepts ddrsiwill take quite seriously. This same
promotion of social justice is the basis for thstitutionalisation oZakat(the Islamic tax

on wealth) designed essentially to facilitate retv@hhution of wealth and discourage
unfettered accumulation of capital. The Islamicip@s on social justice and equity is well
articulated thus:

The Quran enjoins human beings to set up a souoil@r avherein justice,
equality and fairplay should prevail. The qurano@aigof an ethical and just
society is affirmed by its condemnation of the whjuand social-

economically unfair society of the pre-Islamic Maklan social order. The

;z J L Espositdslam: The Straight Patt8® ed Oxford University Press New York 2010) 29.
Ibid.
L |bid.
2 See Quran Chapter 2: 279.
% |n one Hadith he commanded the Muslims: ‘Promageend do not cause hardship.’ This is narrated in
the two most respected books of Hadith of Bukhad Bluslim. See:
http://www.harunyahya.com/hadith_corner.php (Sisited 17 June 2011).
24 Esposito note 19 supra at 29 - 30.
% See Quran Chapter 107:1-4.
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Quran lays down that wealth should not circulat®magnthe rich. It does not
ban private property; but in order to ensure distive justice, the Quran

prescribes Zakat, an Islamic system of fix.

Related to this, Islam prioritises the protectidncertain interests; preservation of life,
property, health, reputation. The Islamic sociategn identifies as pivotal the preservation
of life, property, health and reputation as ‘unaagrobligations’ on the communify.The
social system is obliged to jealously guide thdsments as the very basis of its legitimacy
as they constitute thaison d’étrefor its formation. The sources of Islamic law agplete
with injunctions on the importance of protectingsh element®. There is this famous
proclamation in the Hadith of the Prophet: ‘Youodud (life), your property, and your
honour (reputation) are inviolable as is the inafmlity of this day, in this city of yours and
in this month of yours?® The significance of this Hadith in the historicaintext is best
appreciated when it is understood that he madesthiement reportedly before over a
hundred thousand pilgrims on the dayAs&fah which is the single most important ritual
of the Muslim pilgrimage in Makkah. The occasionH#jj (pilgrimage) generally, and the

day ofArafahin particular, is considered the most auspiciouhe life of Muslims.

The most important of the elements is individutd.liThere is in general an obligation on
the community to preserve the lives of each andyemember of the community. This
transforms into an individualised duty at a poifitere an individual action or intervention
is required subject to the limitation of capacltyis stated in the Qur’an that ‘whoever Kkills
a soul unless for a soul (i.e. in legal retributfon murder) or for corruption done in the
land (i.e. which require the death penalty) it ssiahe had slain mankind entirely and
whoever saves a soul (or refrains from killingsigs if he had saved the entire mankiid.’
As will be further discussed below, this obligation the preservation of life impacts on

consideration of delictual liability.

Islam places considerable emphasis on creating preserving social harmoriy. Al-

Taharuzand As-Salamahsocial harmony here, is the requirement thatviddals, groups

% Choudhury note 18 supra at 23.

27 A Al-Raysuni Imam Shatibi's Theory of the Higher Objectives amtents of Islamic Law(The
International Institute of Islamic Thought Londo®0®) 137-146.

% See for instance Quran Chapter 5:32, Chapter58; and Chapter 49: 13. See also Choudhury note 18
supra at 24.

29 M Al-Bukhari Sahih Al- BukharVol. 2 (Dar Ibn Katheer) 619.

%0 Quran Chapter 5:32.

31 See Quran Chapter 107: 1-4 and Choudhury nosupga at 27.
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and institutions alike act in a manner that is riuhdf the safety, rights and privileges of

others®? In this regard, the function of the Islamic statsuccinctly expressed by Baderin:

The Islamic state does not exist merely to maintam and order or to
protect its territory. Its viability depends alspanm its ability to achieve
social justice, promote public good and balance rtationship between

individuals, society and governmefit.

There is a breach of social harmony where an iddal, irrespective of status, acts
contrary to what is considered normal, acceptaihtecmnventional. The finding that an act
is contrary to the custom or convention can beasfigular relevance to the determination

of delictual liability as will become clear later this chapter and those that follow.

4.4 General Legal Concepts of Delictual Liability

4.4.1 Definition of Liability and Delict

The concept of liability in Islam or the Islamicwabf Obligations is generally referred to
asal-Damaan.Literally, al-Damaanmeans a ‘commitment’ or ‘guarantee.” Under Islamic
Law, it refers to ‘the obligation to compensate fiarm?®* done to others. Other scholars
defineal-Damaanas ‘the duty or obligation that arises from an @cbmission that has
caused harm to anothér.’A comprehensive definition is provided by Az-Zulayho
defines it as ‘an obligation to compensate anofberan act or omission that leads to
economic loss or loss of other benefit or persanjaty.’® This study adopts Az-Zuhayli's
definition in view of its relative comprehensiveaseblowever, it is important to note that
this study is specifically concerned with the aspd@l-Damaanreferred to by jurists of
Islamic Law asDamaan al-Itlaf or Damaan al-fil al-dar liability for harmful acts.
Delictual liability as an aspect of the law of @altions is a well recognised feature of

Islamic Law.

32'M A Ibn ‘Abideen Radu AlMuhtar ‘ala Al-Dur Al- Mukhtaiol. 10 (Dar lhya Al-Turaath Al-Arabi
Beirut 1999) 219.

3'M A Baderin ‘Establishing Areas of Common Grounehvizeen Islamic Law and International Human
Rights’ (2001) 5 No.2 The International Human RgyiR. 96.

3y Al-Khateeb Al-Bi'ir wa Damanah Majalah Al Bu'uth Al-Islamyyah, 56, 136-137.

% Siraj note 8 supra at 34-35.

% W Az-ZuhayliNazriyat Al-Damaar(7" ed Dar Al-Fikr Damascus 2006) 15.
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In many Arab countries, delict is provided for undd-Masuliyah al-Madaniyahthe law
of civil liability. In those countries, civil liality is divided into al-Masuliyah al-
Tagsirriyah delictual liability andal-Masuliyah al-Aqdiyahcontractualiability. As in the
Saudi system, delict in these countries is spedificlimited to liability for illegal or

harmful actions in which the defender is resporsfbt compensating his victinis.

4.4.2 Legal Capacity

As stated in chapter twdFigh, is essentially, the jurisprudence &hari'ah This
jurisprudence has a methodology and system ofdetkiction referred to assul al-Figh
principles of Islamic jurisprudenc®sul al-Fighis mainly concerned with establishing
procedural rules and principles for the determoratf substantive cases from the sources
of Islamic law® The development of the principles of Islamic jprigdence arose from the
need to meet the challenge of securing the propércarrect application of a system of
law with a divine source through the agency of hameasoning. A fundamental aspect of
usul al-Fighis setting out the parameters for the choice efdppropriate methods and

principles of Islamic law to be adopted by a juiistietermining thel-hukm al-sharii*°

Al-hukm al-shari’iis the legal ruling on or value attached or as=igto any issue by the
Shari’ah There are threarkan pillars ofal-hukm al-shari'inamely the Lawgiver, Allah,
the mahkum feetsubject-matter of the law and tlrahkum ‘alayhiaudience of the lait’.
Of particular significance to the discussion hemdlge nature of delict in Islamic law is the
individual who is subject to law, themahkum *‘alayhi The individual as the subject of law
brings into focus the issue of legal capacihliyyahunder Islamic law. In Islamic law,
every individual has some form of legal capacitytter othef** what can be regarded as
some form of ‘legal person&’

There are two types of capacity or ways in whiah itidividual is viewed as a subject of
law, ahliyyah al-wujubandahliyyah al-aadaAhliyyah al wujubwhat Kamali referred to
as ‘receptive legal capacity,” means the capacftyhe individual to have rights and

37 A Amkhan ‘The Concept of Fault in Arab Law of Caatt’ (1994) 9 Arab Law Quarterly 171, 171.

3 Zahraa note 7 supra at 171.

%M H KamaliPrinciples of Islamic Jurisprudendg™ ed Cambridge The Islamic Texts Society 1991) 2-3.
“0 M H Kamali Principles of Islamic Jurisprudend@™ ed Cambridge The Islamic Texts Society 2003) 440-
452.

*Ibid. 450.

2 Mawil 1zzi Dien Islamic Law from Historical Foundations to Contermgmy Practice (Edinburgh
University Press 2004) 103.
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obligations. Ahliyyah al-aada ‘active legal capacity’ obligates the individu@ ‘fulfil
rights and discharge obligatiorf§.The fact of being alive is by itself sufficient toeate
receptive legal capacity. Thus, every individualere the foetus, has receptive legal
capacity under Islamic law. On the other hand, ¢hierion and three others; attainment of
puberty, sound mind, and capacity to distinguishgmgper and improper conduct, are
jointly required for active legal capacity. Wherdasth forms of capacity may jointly
attach to an individual or not at certain pointsis/her life, what is of particular relevance

to the discussion here is the nature of recepéigallcapacity

Kamali** as well as Izzi Diel? have both noted that receptive legal capacity aitner be
deficient (or incomplete) or complete. As an examjphe receptive legal capacity of a
foetus is incomplete until delivery because s/henly able to receive certain rights. Such
rights include inheritance and bequest. The reeepkegal capacity of the foetus is
incomplete or deficient because it cannot bear abligation towards others for instance.
The individual acquires complete receptive legglacaty at the moment of birth. An infant
or a child, through its guardian, can dischargeagermobligations. Thus, a child (or even
infant) can bear the obligation of maintenancejiliiy for services rendered to him/her
and more relevant to our discussion here, liabiliy loss suffered or harm caused by
his/her conduct. This is the same with personsngbund mind and the unconscious. They

all fall into the same category under Islamic f&w.

It is further relevant to state that-Hukm al-shari'i has two main divisionsal-hukm
al-takleefi and al-hukm al-wadii While the former is concerned with the legal
classification of the conduct ofraukallaf (a person of full capacity) the latter focuses on
the causes and effect of conduct. Thus, Islamiolach defineal-hukm al-takleefias
communication from the Lawgiver concerning the agridbf themukallafwhich consists

of a command or demand to do or refrain from an*aén important point to note further
is that themukallaf is normally in a position to discharge the obligatprescribed or
defined by the Lawgivet By its nature requiring a duty (taklee§l-hukm al-takleefis
directed at the individual. It is constituted byegcriptions; ‘do’ and ‘don’t’ injunction®’

Al-hukm al-takleefhas five categoriedardh or wajib obligatory (such as the five daily

“3 Kamali note 40 supra at 450.

*“Ibid at 451-452

“5|zzi Dien note 42 supra at 102-103

“5 Kamali note 40 supra at 451-452 and Izzi Dien A@eupra at 102-103.
" Kamali note 39 supra at 335.

*®Ibid. at 336.

“9|zzi Dien note 42 supra at 99.
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prayers),mandubrecommended (e.g. giving in charityjaram forbidden (e.g. drinking
alcohol), makruh detestable (e.g. walking around with one shoe) mnbdahpermissible

(e.g. eating and drinking whatever is not prohibjte

However, it is the latter division al-hukm al-shari’j the aspect focusing on conduct,
which is of particular interest in this researdiamic scholars considat-damaanwhich
delict, as stated earlier, forms a part of, as agminderal-hukm al-wadi’'i Al-hukm
al-wadi'i is defined as that form of communication from thawgiver that enacts
something into a causegbal) of, condition §harf for or hindrance (mani’) to something
else®® Unlike the al-hukm al-takleefi,it does not take human ability or will into
consideration in arriving at a legal determinatiBatheral-hukm al-wadi’j as Izzi Dien, a
contemporary writer has noted, is consequentiatsiroperation rather than prescriptive

like al-hukm al- takleefi?

An example of condition precedent for the validifyanother conduct is the requirement
for ablution before performance of the five dailayers. An individual who is in debt is
not obligated to payakatas the debt is a hindrance to the obligation gfingaZakat.
More relevant to the context of this researchsawabwhich locates delict as a legal
category in Islamic law withiml-hukm al-wadi’'i.On this view, an individual even where
he may be lacking in legal capacity for contractabligation (and thus not liable for
compensation) or with diminished responsibility éoiminal acts (and thus exempted from
punishment), will still be held liable in delict ahe basis of ‘cause and effect’ where

conduct emanating from an individual causes urfjadtharm?>?

It serves to make the point clearer by comparing psition further in criminal law
especially. People with diminished responsibilftyr, example, a sleeping person, a child,
or a person of unsound mind, are not subject taspament for any criminal act they
commit. This is in a restricted sense, similarte tommon law concept abli incapax
However, the Islamic law conception of diminishedponsibility in criminal law which is
the principle applicable to individuals in this egbry differs in an important way from the
common law concept of lack of legal capacitydoli incapax.The fundamental difference
is that whereas a finding dloli incapaxnullifies any culpability and thus compensation,
individuals adjudged as bearing diminished respwlityi remain liable to pay

0 Kamali note 39 supra at 335. Some other scholatker recognise two categorieakhsah permissibility
andsihhabutlan correctness/falsehood but this has remained tm@nmsial categorisation.

*|zzi Dien note 42 supra at 99-100.

*2Kamali note 39 supra at 352.
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compensation for specific offences which are s#fed in theShari’ah. The offences in
issue are those relating to personal bodily ingugh as manslaught&rThus, diminished
responsibility is only a limited defence even inngnal law; it does not obviate the
requirement of compensation for unjustified harrisTserves to emphasis the significance
attached by Islamic law to securing reparationuigustified harm as a means of ensuring

harmony in the society.

The rationale for this form of diminished respdwilgly can be stated in two ways. The
first returns to the ‘cause and effect’ rule stagadlier. However, since this rule does not
apply to property offences it can only be a pasigblanation. Indeed, Islamic jurists have
stated that it is essentially based on the sacssdok preservation of life and physical
integrity of the individual which are both paramowbjectives ofShari’'ah® From the
foregoing position of criminal law on the condudttilose with diminished responsibility
where their conduct results in personal bodily haimbecomes clearer why the same

category of people are liable for delictual condyemerally.

4.4.3 Implications of the Concept of Legal Capacity for Delictual
Liability

There are a number of specific statements andantsdin the sources on which jurists
have drawn to develop the principles of delict. @haehe most noted references for the
recognition of delictual liability in Islamic lawhighlighted in several classical Islamic
legal texts, is the declaration of the Prophettmnitviolability or respect for life, property,
health and honour of each individual. Arising fréinis declaration there is a recognised
duty upon every individual to respect the right athers to their lives, property and
integrity. In other words, the broad statementhi@ Hadith creates a legal duty to abstain
from causing harm, injury or damage in any form tekiar that is not justified in or
allowed by law to those one comes in contact witmimght come in contact with. From the
normative perspective, it underlines the importamiceelict in the Islamic system and law.
In addition, the Hadith directs an obligation t@a#&, compensate or make good any

unjustifiedharm that flows from a violation of this duty.

*3 It is interesting to note in passing that theseguaries of people cannot at all be charged withdeudue
to their incapacity but can only be charged witmstaughter due to the inability to impute delibenator
intent to them.

% Al-Raysuni note 27 supra at 16, 18 and 138. SseTalv Ministry of Information and Culturg2008)
Unreported Case No. 4115/1/Q/1428 discussed inteh&p
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Further, in conformity with the Islamic social sgist, every individual has a legal duty to
abstain from causingnjustifiedharm to others generally because of the emphégtseo
Islamic legal system on maintaining peace andgasis the basis of social harmony. With
specific reference to liability of the state follide there are several recorded incidents of
delictual liability of the state during the time thfe Prophet and his successors in the first
century of the Islamic state and the period aftedwas discussed in the previous chapter

which traced the history of the grievances jurigditin the Islamic system.

With regard to liability for delict, the generalleun Islamic law, it must be noted, consists
of two important features: the first is personabllity. The second is the requirement of
compensation for unjustified harm. On the firstexgpevery individual is held accountable
for his/her deeds, i.e. there is recognition ofriile of individual responsibility or liability.

Thus, Islamic jurists refer to several verses @ @ur'an clearly stating this principle. The
verse ‘No bearer of burdens can bear the burdemather®™ is an example. In another, it
is stated that ‘The blame is only against those wppress others with wrongdoing and
insolently transgress beyond bounds through the.f&nA third similarly states that

‘Every soul (or person) will be held in pledge ftsr deeds>”’

Personal liability is the basic principle of liabilin Islamic law but as will be discussed
below, there are some exceptions to the rule. Raldiability applies both to the criminal
and civil jurisdiction generally. As stated earidre rules of personal liability for injurious
acts can be regarded as strict to the extent llegt do not exclude minors or persons of
unsound mind from the need to compensate for ttedictual conductThis is because the
duty not to cause unjustified harm is regarded agemeral and objective on&.This
position of the law has been restated by the Bo&farievancesIn M and N v Minsitry of
Health>® the Board stated that:

the core of liability for delict is the occurrenckharm ...it is for this reason
that liability can be established from the actiafsthe under-aged or
mentally imbalanced even though they do not hagalleesponsibility in

Islamic Law.

%5 Qur'an Chapters 6:146. and 35:18

5 Quran Chapter 42: 42

>’ Qur'an Chapter 74:38

8 A Al-Qasem ‘The Injurious Acts under the Jordan@ivil Code’ (1989) 4 Arab Law Quarterly 183, 184-
192.

**M and N v Minsitry of Healti2008) Unreported Case No.777/1/Q/1426.
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Notwithstanding this broad statement of the prilgig must be borne in mind that not all
harm leads to liability. Where there is a rightirtflict the harm or the harm is in some way
permissible then there is no ground for liabiliguslim jurists stipulate for establishing
delictual liability that the action causing the daga must be in breach of duty not to cause
unjustified harm. The act must be without legatification or be carried out in a manner

contrary to Islamic Law°

The second aspect of the general rule follows omfthe first. It is the principle that where
an injury has been suffered without justificatitime victim must be compensated. Islamic
jurisprudence emphasises the prohibition of causimjgstified harm to others in any way.
This is referred to as the principle of ‘avoidamdéenarm.” This aspect of the general rule
(on the requirement for compensation) is well cegatun the current Jordanian Civil Code
(1976) which relied on th&hari’ah and the work of Muslims juristg-igh) as the main

sources of the cod. Article 256 states:

Every act that causes damage to another obligeadioe, though lacking

discernment, to make compensation for such damage.

This article strongly suggests thatery harmful act must be compensated for. However,
this is somewhat misleading as radk harm leads to liability. There are certain harmful
acts which do not incur liability. They constitudefences to and limitation of the scope of

liability in the Islamic law of delict as will beistussed below.

The safety of the individual, property and repuatatas stated earlier, are to be protected
and jealously guarded.This is clearly stated in a well knovkedith of the Prophetl.a
darar wa la dirara®® which literally means there should be neither Tau®f harm nor
reciprocation of harmi’As a legal principle, it means ‘no abuse of rightcausing any
harm or damage is allowéd'under the Islamic system. Thus, the principlevafidance of
unjustified harm constitutes a cardinal foundatmndelictual liability in Islamic Law with

a fundamental emphasis on obtaining redress forimjs conduct.

0 A ibn RajabAl-Qaawa’id (Dar Al-Kutub Al-‘llmiyah Beirut) 66 and A Al-KasanBada' Al-Sana’ fee
Tarteeb Al-SharaaVol 7 (2" ed Dar Al-Kitab Al-‘Arabi Beirut 1982) 165.

®1 Al-Qasem note 58 supra at 183.

2 M Musleh-ud-Deen note 1 supra at 52.

8 Malik Al-MuwattaHadith No. 502 (2/745) and A bin Hanbdusnad Al-lmam Ahmadol. 1 (Muasasst
Cordoba Cairo) 313.

64 J zarabozaCommentary on the forty Hadith of Al-Nawaval 3 (Al-Basheer Company for Publication
and Translation, Boulder U.S,A 1999) 1135.

S H AminWrongful Appropriation in Islamic La{Royston Limited Glasgow 1983) 8.
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Muslim jurists have also derived from the above iHhadeveral principles. The most basic
are that harm must be remo%ednd it must be avoided as much as pos§iblée former
principle is akin to the common law principle dstituto in integrum Where there is
unjustified harm, the claimant must be restoretisoformer position as much as possible.
The latter principle, that harm must be avoidedhash as possible, as Az-Zuhayli tells us,

means that such harm must be avoided before itg@rce®®

The principle that harm must be removed is apdigthe General Courts in Saudi Arabia
even where the economic interests of the defersdaffécted. InT v $° the courts applied
the principle even where the defender had obtdinedequisite permission or licence from
the relevant public authority to carry out the watyithat allegedly caused harm. The case
of the claimant was that fumes emanating from gawgant adjacent to his property was
causing nuisance and had a negative impact orelithhand that of his family as they had
variously suffered ill-health as a result of it. Mover, the fumes caused damage to his
property and he had to undertake restoration onploperty several times. While the
claimant did not request damages, he asked thatdbe should order the harm to be
abated.

The court’s Panel of Experts was mandated to inyast the claim that the location of the
defender’s restaurant’s pipes and chimney causedrdalease of foul smells and toxic
fumes into the household and property of the claim@hey noted that an amendment to
the structure of the pipes and chimneys would cotree situation. The judge accepted the
report and ordered that the defender should comly the experts’ recommendations.
The court held that this was in view of the legahgiple that ‘there should be neither

causing of harm nor reciprocation of harm’ and tierim should be removed.

Other principles include the rule that an injuryynie excused where it is inflicted in order
to prevent a greater injufy.In situations where there are two harms, onedessre than
the other (and the incidence of one of the twmevitable), then the lesser harm can be
occasioned. The more severe harm must be avoidguegented from occurring. This

principle is based on the understanding that aagrgut a harmful action is ‘unlawful’ -

% Article 20 ofMajallah al-Ahkam al-’Adiliyan(Al-Majallah) An English translation is availake:
http://www.scribd.comdoc/8503/Al-Majalla (Sitesited 8 March 2009).

7 Article 31 of Al-Majallah.

% Az-Zuhayli note 36 supra at 17.

69(2009) Unreported Case No. 124/200/36 1430.

0 Article 27 of Al-Majalla.
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since it is essentially a transgression - and cdtimgisuch an act is not allowed except
where necessary. Necessity is evaluated care#uily the less harmful act is allowed, since
unavoidable circumstances make it necessary. Btannoe, it is allowed under Islamic law
to cut the abdomen of a dead pregnant woman irr todescue the embryo, if it is likely

to survive’* It is now relevant to consider the constitutiordefict in Islamic law.

4.5 The Key Concepts in Delictual Liability-  Ta'ady, Darar and
Ifdah

This part examines the key concepts of delicts Itelevant to mention that while these
concepts were identified and discussed in the wadrklassical Islamic scholars those
scholars did not give a systematic presentatiohabflity to compensate for unjustified

harm in these terms. However, what can be deduoedthe analyses of their works is the

existence of three such concepts or elements:

|. Ta'ady,breach of the duty not to cause unjustified harm.
[I. Darar, Harm.

lll. Ifdah, causal connection.

All three constitutive elements must be presenany given case to establish delictual
liability whether by a private individual or a pubbody. The position of Islamic Law has
been stated in a number of cases by the Board igv&rces. InF v Department of
Immigration’> the Board, with specific reference to the delittliability of public
authorities, stated that:

...it is judicially settled that the liability of plib authorities for their
delictual acts is based on three elemdiaady (breach of legal duty not to
cause unjustified harn)arar (harm) andfdah (causal connectioriy.

MM S Al-BurnuMausuo’ah Al-Qawaa’id Al-Fighiy&/ol 6 (Muasasat Al-Risalah Beirut 2003) 253.
72(2001) Unreported Case No 97/3/Q/1422.
3 bid. at 8, see also (2008) Unreported Case N#11Q/1428 at 14.
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4.5.1 Meaning and Scope of Ta'ady

As Al-Qasem has noted, the conceptTafady has been developed over centuries by
scholars of Islamic law into a term of art, indingt breach of duty not to cause
(unjustified) damage or harm to othefé\ccording to Al-Zuhayli,Ta’ady, literally means
‘exceeding the limit® It refers to an injustice or a wrongful act in haiion of a right’°
Faidullah defines it as the absence or lack ofdiligence in carrying out a specific act as
well as ‘exceeding acceptable limits of law, corti@n and customs.’ Al-Zuhayli
similarly agrees with this legal definitidfi.Ta’ady also includesTagsir, falling short of
required standard. It has further been definedtltas harmful act without right or legal

79

permissibility.”~ According to Al-ZargaTa'ady is violating others’ rights or encroaching

on their properties or possessidfs.

From these and other definitions, it can be dedubedl Muslim jurists use the term
‘Ta’ady with multiple meanings, all of which are relevant considerations of delictual

liability. These meanings can be outlined intceatsk three broad categories:

() Doing something which is specifically prohilitewithout any special legal permit or

exemption to do so.

(i) Falling short of required objective standards;ting carelessly, or without due
diligence.
(iif) Doing an act or making an omission which nizgy otherwise permissible in a manner

that exceeds or breaches the acceptable limiesxgfdonvention, and custom.

Based on the foregoing analysis, it is suggestatittite concept of a’ady could be best
captured by the principle of breach of a legal cutyto cause unjustified harm generally.
The three strands highlighted here are best vieagenhter-related rather than separate or
individualised standards of reference, definitianrequirement that must be separately
established. It is important to emphasise thah@lslamic system, the effect of any of the

three strands are the same; they result in a biafatle duty not to causenjustifiedharm.

" Al-Qasem note 58 supra at 192.

> Az-Zuhayli note 36 supra at 18.

"®Ipid. at 23.

"M FaidullahNazriyatul al-Damaarfee al-Figh al-Islami al-‘an(2" ed Maktabah Dar Al-Turath Kuwait
1986) 92-93.

8 Az-Zuhayli note 36 supra at 25.

"M Ibn Al-Arabi, Ahkam Al-QurarfDar Ihiaa Al-Kutab Al-Arabiah 1957) 113,

8'M A Al-zZargaAlfi'l Aldar wal Damaan Feet{Dar AlQalam Damascus 1988) 78.
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Ta’'ady is a comprehensive principle compared to a faadteld system. In discussing
liability and compensation under Islamic law witlefarence to Saudi Arabia, a

contemporary writer, Le Roy notes that:

The notion of fault, in the technical sense that[western legal scholars]
know, does not exist in Muslim law, which uses tlhacept ofta’adi. This

is a broad concept encompassing any illicit adt ¢thases injury or damage
to others. It is an act carried out without jusaition and which exceeds an

individual’s right to encroach upon the right obsmer®!

While the concept ofa’adyis broad enough to cover cases which in many Earopegal
systems would be considered as examples of negkgansome other type of fault, it does
appear to involve a wider conception of breacthefduty not to cause unjustified harm to
others®? There are cases where it is not necessary to fi@oltein order to establish breach
of the duty not to harm other§d’ady). In such cases, the occurrence of harm withaalle
justification constitutes the breach of the legatm not to cause harm to others. In other
words, there is no requirement to pral@usor fault in the strict and technical serf§en
this regard, it has been suggested that Islamiadéa@agnises what has been identified by a
leading authority on Scots law as ‘absolute ligilin which liability applies even in the
absence of a mental element but entirely as atresstatutory prescriptioff: This is the

sense in which Musleh-ud-deen iterated that:

In view of the words of the Prophet which hold life, property and honour
of each individual member as sacred, the duty imgosipon [the]
community seems to be of absolute character, bre&aahich will naturally
result in absolute liability, so it may be saidttti@e nature of civil liability

in Islam is absoluté?®

However, there is a danger that a simplistic acoegg of Musleh-ud-deen’s view amounts
to clouding the correct Islamic perspective on aeél liability unless of course it is
understood that the ‘absoluteness’ implies thathidren is unjustified. It is suggested that

the correct statement of the Islamic position &t th is not essential to establish fault in

8 p Le Roy ‘Liability and Compensation for Bodilyjimy Under Islamic Law’ available at:
http://www.genre.com/sharedfile/pdf/Topics13LeRaypdf (site vistied 22 April 2010)

82 Al-Qasem note 58 supra at 192.

8 Amkhan note 37 supra at 173

D M WalkerThe Law of Delict in Scotlan@™ ed W. Green & Son Ltd Edinburgh 1981) 32-50.

8 Musleh-ud-deen note 1 supra at 53-55.
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order to establish liability. There will be manysea in which liability is based on acts or
omissions which would be treated as examples oft fiability in European legal
jurisdictions, but there are also other cases wihlpédity is clearly not based on fault. The
critical distinction is between justified and urtjiied harm.

There is liability in delict for destroying the gerty of others without legal justification
whether this is carried out with deliberation ot.naability of a defender is established,
with no need for proving intent. This is the caserewhere the act is essentially of an
involuntary nature which can not be described asnyssible’ or ‘prohibited’ (in law). The
key issue is that the act of the defender hastesbuh a breach of the duty not to cause
unjustified harm in contravention of the sourcedstdmic law. Thus, a sleeping person
who rolls over while sleeping and damages anothpoperty will still be liable despite the
absence of deliberation or intéfitThis follows the discussion above of the conteit o
delict being in the realm of ‘cause and effectlstamic jurisprudence. The damage that

results cannot bgstifiedin terms of it not coming under any of the recsegui defences.

It is relevant to note that some writers like Magiodaim that intention is crucial for civil
liability in Islamic law. The basis of his claim ke assumption that intention is the basis
for all action, and a key element for accountapiind responsibility under Islamic L.
Masoodi states that ‘In view of the clear and egprscriptural dictates, it is very difficult
to confine “intention” to crime only, which is axm@ress negation of the divine laff’ He
claims that intention is considered in bothadaat (acts of religious observancahnd
Mua'malat (social relations), whether the liability is towlaBod or man. He further argues
that ‘there has been consensus among jurists ribation is the sheet anchor of civil
liability in Islamic law ofjinayah’ %

However, this position fails to accurately discbetween different aspects of Islamic law,
and mistakenly cites classical jurists as supportirs position. Masoodi confuses the
spiritual aspect (religion or worship) of Islam ithe legal-jurisprudential aspect as will
be made clearer below under the section of the mganf Khatain Arabic language and

Islamic law® Indeed, it is a crucial principle of Islamic lahat rites or acts of worship are

rewarded according to their intent. This is regdrde being entirely in the realm of the

8 Al-Zarga note 80 supra at 81-82.
87 G S Masoodi ‘Civil Liability in English and Islami_Laws: A Comparative View’ (1992) lIglamic and
Comparative Law Revieg4, 49.
88 i
Ibid.
% pid. at 50.
% See pages 109-110 below.
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spiritual but it is inaccurate to assume that #tends to civil liability in Islamic law as

the discussion above and below has shown.

In addition, the ternjinayah has been used by Muslims jurists to refer to watesponds
to criminal liability and it is unusual, even inappriate to extend that terminology to
delict or tort. As the classic jurist, Al-‘Iz bin B&lulsalam, points outAl-Jawabir,
reparations, undeéBhar’iah are designed to restore the benefits or interbstshiave been
lost or negatively affected by the conduct of aeratfOn the other handil-Zawaijir,
deterrence, is designed to ward off harm from théividual and society at large.
Furthermore, reparation is obligatory in relationritentional or wilful acts, whether done
ignorantly or knowingly, in remembrance or forgétiss, and whether by the unsound or
children. Conversely, deterrence is directed atking a sinful person in order to deter
that person from sinful conduct. He goes on toesthat all forms of compensation for
harm constitute reparations while retaliation farrh Qisag, corporal punishmentléld)
and imprisonmentSjjjn) are deterrent in nature, clearly vindicating hew that the last
three are aspects of criminal liabilit}.

Furthermore, there are cases of positive obligaticeated by (moral) prescription. A
person incurs liability for failing or neglecting perform such obligations. As an example,
D who is apparently starving asks E for food orewgtvhich the latter does not need for
his immediate survival) but E refuses to oblige hibndies of starvation. In this case, the
legal position is that E is liable for D’s death failing to give him the food and is obliged
to pay compensation for the loss of life. The casald be different if E required the
provision for his own survivallhe same goes for failing to rescue a person iih where
one is able to do s8. This is the firm position of the Hanbali school tflamic
Jurisprudencé® In both cases there is an obligation to act whiehwrongdoer has not
fulfilled. Both examples seem to follow from theisence of the duty to preserve life as
discussed above. This is well explicated by a @ddstamic jurist of the Malik school of

jurisprudence who states that:

A person will be liable if he omits to save a perso a property in jeopardy
that he could have saved by his capability, prestigmoney. As such, that
person will be liable to pay compensation for tkeespn or the value, for the

L Al-‘Iz bin Abdulsalam Qawa'id al Ahkam fee Masalih al Anaviol 1 (Muasasst Al-Riyan Beirut 1989)
129.

92 Al-Zarga note 80 supra at 81-82.

9 See for instance A Ibn QudammahMughniVol 9 (Dar Al-Kutub Al-Imiah, Beirut) 580-581.
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property. To save person or property is a duty wverye person who is
capable, even by paying from his own money, andilidoe reimbursed by
the owner of the property where the saving is lahito the payment of
money, even if the owner of the property did nahatise him to pay the

money for such saving.

The basis for this view is that the Islamic sys{@mluding its law) is a composite one that
does not divorce morals from law and moral or felig obligation can transform into legal
duty. From a ‘western’ positivist perspective, hoa® such prescriptions contained in the
sources of Islamic law may not be regarded as itotisg a legal obligatiorf> This can be
seen in the verse earlier mentioned on the impbioadf killing or saving a single person.
The verse calls attention to the fact that ‘saviagierson at the risk of death is not just a
virtue but a duty since it is a grave infractiorcause the death of even a single individual.
In this regard, the critical point is that preséioma of life, as mentioned above, is one of
the cardinal objectives of tHghari’ah The obligation of the individualised responstlili
(liability) dissolves only in the absence of capaciLife is a trust which must be
safeguarded by anyone in a position to do so. Tlikesthe former position under Scots
and English lawf, suicide remains an offence under the Islamicesy&f The next issue

for consideration is how to establi¥h’ady.

4.5.1.1 Establishingra’ady

Like many aspects of social relatiodua’malat in the Islamic system, delict is only
delimited in terms of broad applicable principlekiein must be observed. In matters of
social relations, as distinct from acts of religgonbservance,|badaat Islamic law

recognises the need for taking into consideratioa,dynamics of the society. Thus, there
is no comprehensive statement in the sources ahlsllaw of the contents or elements of

breach of duty not to cause unjustified harm.

As a result, the exact content or structure ofdiiy owed to others falls into an area that is

not specifically defined in Islamic law. Where tlgsthe case, the general principle is that

% M ShaltutAl-Mas'uliyyah Al-Madaniyya wal Jinaiyyah fee Al&tah Al-Islamiyya 25.

% M Baderin ‘Understanding Islamic Law in Theory ahactice’ (2009) 9 Legal Information Management
186, 188.

% The position has been altered by the Suicide A6tliwhich only criminalises ‘assisted suicide.’

" See Quran chapter 4:29 verse ‘And do not kilingelves (nor kill one another) surely, Allah issno
merciful to you’ and Quran chapter 2:195 versed dn not throw yourselves into destruction’.
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the criterion for establishing wrongdoing in thapact of the law falls for determination
under the concepts dirf, Convention andAaada Customs. As procedural (rather than
substantive) sources of Islamic Law, these refewhat can be broadly termed as ‘the
general usages of mankind’ or more accurately, whaenerally considered acceptable
and appropriate in the context of the customs aauitd of the society or a particular
section of it, like professional bodies or tradédgifor instance within a specific time or
geographical fram& The significance of custom and culture is refldcie the maxim
‘custom is the basis of judgment’ which is one igéfleading maxims of Islamic law on
which there is unanimity of the classic schoolshoiught®® As Kamali observes an Islamic

court is

authorised to base its judgment on custom in msatehich are not
regulated by the text, provided, that the customisaue is current,
predominant among people, and is not in conflicthvthe principles of
Shariiah'®

This characteristic of Islamic law provides a \ele platform for the reception of
‘foreign’ ideas and development of the Islamic lafrobligations of which delict forms a
part in addition to allowing for variations of aptable standards for conduct from one
society to another as mentioned in chapter two.

Further, a key consideration in determining whethere is breach of a duty not to cause
unjustified harm in Islamic law is the need to gree social harmonyal-Taharuzand
As-SalamahThis is the requirement that individuals, groapsl institutions alike act in a
manner that is mindful of the safety, rights anivifgges of others™ There is a breach of
social harmony, and thus a legal norm, where tHender, irrespective of status, acts
contrary to what is considered normal, acceptab @nventional. As a result of this
principle even an otherwidegally permissible act may be considered impermissiblenwhe
given a specific context. This is regarded as l#witaused but unjustified harm which is
discussed in the next chapter along with otherdygfedelictual liability of the state. To
take an example of such harm, if a person lightseaon his land on a windy day and the

fire spreads to and destroys neighbouring propaeyvill be held liable in delict. This is

%M A Al-ZargaAl-Figh Al- Islami fee Thawbih Al-Jade&tbl. 2 (Dar Al-Fikr Beirut 1967) 1001.

% M H Kamali ‘Legal Maxims and Other Genres of Liame in Islamic Law’ (2006) 20 Arab Law
Quarterly 77, 82.

1% pid. at 88.

11 1bn ‘Abideen note 32 supra at 219.
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because while it is permissible to light a firetloa land as a matter of right, it will not be
considered customary to do so on a windy day stneeuld be generally known there is a
high probability of causing harm to anotfi& Thus, performing a lawful act is restricted
by the principle ofl-TaharuzandAs-Salamahsocial harmony. Where a lawful act causes
unjustified damage or harm to others, it becoméawfml and is then considered a breach
of a legal norm incurring compensation. This is amant since all matters detailed in
Shari’ah without specific rules, are referred to custonrgditions and conventional
norms'® This will not be the case, as stated earlier whieeeconduct is in accordance
with customary practice. In the case, where Cristance, irrigates his farm in accordance
with custom and the water flows to D’s land, cagdilmoding and damage to the latter’s

crops, the former will not be held liable for daraad

In classic Islamic Law, the position is thatima facie a person is responsible for the
unjustified harm his/her conduct caused to anothether words, establishing a breach of
a legal norm not to cause unjustified harm is geailve rather than a subjective matft&r.
The criterion is objective in the sense that it slowt derive from the intentional or
unintentional act of the actor. This has led to Wimv expressed by some writers like
Musleh-ud-deen that liability for delict in Islami@w is damage-based. According to him
‘Damage is the essential mark of liability in Islant is the damage suffered that is taken
into account in Islamic law'®® In the light of the foregoing discussion, this miag
considered an over-statement. It would appear ithigt more appropriate to regard the
unjustifiednature of the damage as a key element in estatistelictual liability and the

need for compensation.

Once there is a causal connection between thdonogiact and the damage that results to
the victim, compensation must be extracted fromdigfender if there is no justification for
the damage. The emphasises on damage, as Al-Qasther fexplains, is so to ensure that
the victim is not left to suffer where there hagtfean invasion of the person’s bodily
integrity, property or interedf’

Generally, as has been indicated above, the Islaystem places a premium on preserving

social harmony in evaluating harmful conduct. Artoacis required to maintain an

102 A Al-Khafeef Al-Damaanfee al-Figh al-Islam{Dar Al-Fikr Al-Arabi Cairo 2000) 61.
103 G Al-SuyyutiAl-Ashbah wal NadhaitDar Al-Kutub Al- ‘llmiyah Beirut 1983) 98.

194 Abdulsalam note 91 supra Vok2 165.

105 Al-Qasem note 58 supra at 184.

1% Musleh-ud-deen note 1 supra at 53-54.

107 Al-Qasem note 58 supra at 185.
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awareness of the rights and well being of others generally refrain from causing them
unjustified harm. This is what is meant by the @ptofla darar. Al-Qasem suggests that
the standard of conduct that is required is onthef‘extremely careful’ individual. This
standard he argues is what is applicable in théfication of delict in Jordanian LaW?®
Such a position appears to pitch the required srahdf conduct at a level that is higher
than the common law principle of ‘the reasonablesqe.’ Others take the position that the
standard of conduct that will be considered is thiathe ordinary persornthis is the
position of the Egyptian courts on the matf&it is doubtful that either position is correct.

The issue of the required standard of conductraila observe which may lead to liability
in delict under Islamic Law remains sparsely exadimn the literature. However, it is
arguable that the correct statement of the lavhis @rea is that the criterion of whether
harm is justified or unjustified is whether the dant causing the harm is contrary to
Shari’ah or to custom. In other words, an act which is wamyt to some specific

requirement ofShari’ah as expressly stated in the sources, or is notaordance with

established conventiondJff) and custom‘QAaada gives rise to liability as mentioned
earlier. This view takes into consideration theyveature of Islamic law as one derived
from a divine source which recognises conventiar$ @stoms as a binding principle of

law where they are not in conflict with the divioerpus

In'Y v N*°the claimant alleged that the defender trespaissech ravine belonging to the
claimant’s ranch and dug drainage resulting in dgerta the ranch. He demanded that the
defender should be ordered to refrain from trespgsmto his farm’s ravine again. In
response, the defender stated that the claimalaii®i of trespass were not true and that
the drainage was built in the street which runsgdide his own property. Court appointed
experts determined that the disputed area wasrwipproximately three meters in the
street as agreed upon (before) between the paftes.court was unable to determine a
precise boundary line. There was no harm to thenelat because the drainage was within
a buffer zone between them. Therefore, the clairnaald not establish a claim based on
trespass or damage to his property. The court dsadithe claim based on these findings.
It held that since the harm or damage 8t@ri’ah is meant to remove is the one that is

contrary to customary practice then the claim ouglite dismissed.

198 |bid. at 193. His view is informed by the Explamgt Memorandum of the Jordanian Civil Code. It
provides that ‘Such obligation (the obligation tminflict damage) calls foattentivenesi behaviour
requiring the exercise of the care ofextremelycareful person.’ See Vol. | at 277.

199 Amkhan note 37 supra at 172-173.

110(2004) Unreported Case No. 24/5/2 1425.
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In sum, the key question in establishihg'ady is whether the conduct causing harm is
contrary toShari'ah, convention or custom. In this way, it can be @ssethat some form

of wrong must have been committed. However, whilis tvrong would in most cases
amount to fault in the western sense, this is rekys the case. There is, therefore,
liability for harm caused by a person’s conductairwider range of situations than in

western fault-based systems.

4.5.1.2 Limitation of Ta’ady: Justified Harm and Defences to Liability

As stated earlier, it is simply not the correct erslanding of the law to assume that every
injury will attract compensation. This is becauderé are defined and recognised
exceptions to the rule. The exceptions may arigeebecause the harm is not regarded as
unlawful or because it is clearly impossible taibtite the damage that results from the
relevant conduct to human agentg 'ady, breach of duty not to cause unjustified harm as
mentioned above is the harmful aeithout right or legal permissibility A number of
categories limiting the scope of liability princljabased on the inability to establish
Ta’ady can be identified. In all of the cases which wil iscussed below, the conduct
which allegedly caused harm is justifiable in teraisShar’iah or custom that does not
contradict theShar’iah

a) Harm caused to others by the exercise of one’$tgy

Ta’adyis not established where harm occurs as a restitteoéxercise of right. According
to some scholars, even where harm occurs to andtieto the legitimate use of one’s
property for example, such harm is deemed justiflége operative maxim in this regard is
expressed in Article 91 of Majallaal jawaz al sharii yunafi al damaanjegal
permissibility negates liability. However, the |@agl classic Islamic jurists differed on this
issue. Imams Abu Hanifa and Shafi held the view tha exercise of right is absolute and
so even where harm results to another from suclhcisge no compensation is due. By
implication, there is no question ®&’ady. In this regard, Abu Hanifa stated that ‘no one
can be prevented from exercising his right in higpprty, although his neighbour may
sustain an injury*** But Imams Malik and Ahmad bin Hanbal held a camtm@pinion. In
their view, the exercise of right is not at all alogse. Thus, where it results in harm, that

amounts tola’adyand compensation then flod/.

11 Az-Zuhayli note 36 supra at 21.
"2 |bid. at 21-23.
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There are some views in between these positionsinktance, some jurists of the Hanafi
school like Abu Yusuf (and as prominently reflectedl-Majallah) hold the opinion that
the exercise of right is limited where it results @éxcessive damage to the property of
another. An example is where the building of a mila forge in one’s house threatens the
foundations of an adjacent neighbour's houseticle 1199 of al-Majallah defines
excessive damage in this regard as ‘Anything wihhictiders basic use, that is any benefit

intended from the building or makes it prone tdajmde.’

Al-Majallah provides a number of other examples clarifying waatounts to abuse of
exercise of right. Article 1197 for instance praegdthat ‘No person may be prevented
from dealing with his property, which he owns irsalute ownership, unless by doing so
he causes excessive damage to any other persothiOriew, where the exercise of right
by an individual interferes with benefits which amet considered to be fundamental
necessities, but to which others are entitledjrfstance blocking the view of a house, such
an exercise of a right will be upheld. This is hesm the exercise of right in the
circumstances will not be regarded as being exeessHowever, as a leading
contemporary scholar of Islamic and internationaimhn rights law has stated, the
prevailing view is that exercise of right is not at absolute (the Malik and Hanbali
position)!**

It is suggested that exercising rights is limitedconduct in accordance to customary
practices at any given time. To go beyond suchoouaty practice in the pursuit of one’s
rights may result in such conduct attaching ligpiliAs will be discussed below, an
assessment of customary practice centres on theepbrof both al-Taharuz and
As-Salamahsocial harmony. In theory, a person is at libedydb what s/he pleases in
her/his property but custom acts as a limit to ptadg@le conduct. It is suggested this view
fits better with the basic principles of Islamiavian the point that acting in accordance
with custom is generally a good guide to acceptablleduct unless there is a specific
provision in theShari’ah that prohibits this. This is because, as a modeholar notes, an
Islamic court is entitled to apply local customnatters that are not regulated by the text.
The only conditions are that the custom is commmh @urrently practised and does not

contradict the principles of tHghari‘ah™**

113 Baderin note 33 supra at 84.
14 M H Kamali ‘Qawa‘id Al-Figh - The Legal Maxims d¢§lamic Law’ 3 available at:
http://www.sunnah.org/figh/usul/Kamali_Qawaid_atFipdf (Site visited 21 July 2011).
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b) Consent of the victim

In cases where the actions to which the ‘victims kapressly consented causes harm, there
is no liability. This is analogous to the Scots &mgjlish law concept ofolenscaptured in
the maximvolenti non fit injuria consent of the victim negates liability. It is however
important to note that an important limitation applto the application of this consent,
namely that the harm must be of a nature that isiigsible generally under Islamic law.
Consent will not operate to eliminate liability whethe act consented to is prohibited
under Islamic law. It will not avail as a defendett the harmed person agreed to a
prohibited act to be done. Thus for example, it wilt be acceptable to kill another with
his consent or cut a part of the body except fodioa treatment. Otherwise, the act will
attract compensatiori® Actions which could legitimately be consented tifl wften be
related to property. For example, where a propewsger requests or employs another to
demolish his property, the former cannot after sdemolition claim damages for it, except

of course where harm results from improper exeoutfosuch a request.

c) Conduct of the victim

The conduct of the victim may in certain casesategability. This must be distinguished
from the consent exception mentioned above. Indhse, the injury or damage suffered by
the victim results from or, can in fact be connddt® an act of another. But in such cases,
the harm is principally a product of an initiakidjal or unsolicited conduct of the victim in
the first place. It constitutes self-induced haifhe example often cited in the classic
Islamic legal literature is that of an individuahw digs a well in his/her land, and a
trespasser falls into it sustaining injuries thgrelo liability will attach to the owner of
the land. Rather, the harm will be deemed to bieirsiicted on the part of the trespasser-
victim.**” Liability in this example is negated because theduct of the ‘victim’ of the
harm is in itself illegal or improper i.e. the adttrespassing. Other examples will include
where a person prods an animal (say a horse) owpeshother and the animal gives the
person a violent kick that results in injury to ttherson, no liability will attach to the
owner® In this example, the improper act of prodding timese brought the harm that
resulted to the ‘victim.” The examples in the clagexts strongly suggest the conduct of

15 Al-Zarga note 80 supra at 105.
118 Faidullah note 77 supra at 199-200.

17 see for instance Ibn Qudammah note 93 supra Val 83.
18 M Al-SarkhasiAl-Mabsut(Dar Al-Ma'arifah Beirut) 2 and Az-Zuhily note 3fupra at 41.
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the victim only negates liability where such condisg; on scrutiny, either illegal or

improper. This remains the position in the Saudirt

In A v F*% the case of the claimant was that the defendesechthe death of his son. The
claimant alleged that one of the workers on thefaf the defender asked his son to clean
up a polluted pond. As the claimant’s son went itite pond to clean it, he was
asphyxiated by the toxic fumes, fell into the diwtgiter and died. The claimant argued that
since that pond belonged to the defender and hedalidvarn the claimant’'s son against
getting into it, but rather ordered him to carry this work, the defender caused his death.
Thus the claimant demanded that the defender shomuidade to pay compensation for the
loss of his son’s life. The defender stated thatigenot personally order the claimant’s
son to get into the pond nor did he ask him toycaat any work. He did not know and had
never met the claimant’'s son. Therefore, he didoaoise the death of the claimant’s son

and had nothing to do with the incident.

The court asked the claimant for any evidence e ke stated that he only had the
documents in the incident file. The Civil Defendatesment included in the file showed
that the death was accidental and that there wasigmoof any criminal act. The court
found that anyone who approached the pond woulesdwas dangerous. It held that the
claimant’s son should have taken all necessaryaptems to protect himself. And since
the claimant’s son chose to get into the pond mglly, the court could not find that the
claimant was entitled to what he demanded and #éise was dismisséd The decision
was to the effect that any reasonable person waatldissume the obvious risk assumed on
the facts by the deceased.

d) Extraneous causes

Further, where the harm results from an extraneause which is not the responsibility of
the defender then there is no ground for liabilltige main category of extraneous causes is
natural interventions or occurrences (such as gaatke, storm, thunder, flood, lightening,
etc). This category is what is referred to as AtlGod or damnun fatalen Scots and
English law. If for example a boat collided withoéimer due to exceptionally strong winds
at sea, there is no liability on the owner of toatf**

119(2002) case No. 289/28udawanah Al-Ahkam Al-Qadhaiyy48 ed Ministry of Justice 2008) 201.
'2%hid. at 204-205.
121 Az-Zuhayli note 36 supra at 224.
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e) Self-Defence

There is also the issue of lawful self-defence. Whihis leads to injury, there is no
liability for delict. Protection and preservatiof Ide, property and familyinter alia, are
cardinal objectives of th&hari'ah as mentioned above. Thus where any of these are
threatened, the victim is entitled to ward-off @pel the threat with such means or
measures as are appropriate in the circumstanbeskdy point to note is that the measure
of self-defence must be commensurate to the atfduk.is in accordance with the verse of
the Qur’an that provides: ‘And one who attacked,yattack back in the same manner as
you were attacked?” On the issue of appropriate measures of self-defejurists have
emphasised that where an oral defence will sufftae,not proper to resort to violence and
where measured physical force would be sufficientefpel an attack, there must not be
recourse to a measure that would result in deathsaron?® Otherwise, the self-defence

will not negate liability.

4.5.1.3 Some Reflections on Justifications and Defees forTa’'ady

Some reflections on the foregoing justificationsdefences are in order here. There is a
fundamental thread that runs through these juatitias for excluding liability for delict in
Islamic Law. The common thread appears to be thathe normal run of things,
individuals are not likely to expect or attemptextract restitution or compensation for
harm resulting from any of these exceptions. Jestic the matter does not require
compensation due to the conduct leading to the tmmimy viewed as arising from any of
the exercise of another’s rights, consent of tlotimi, self-inflicted, self-defence or an Act

of God, as the case may be.

However, it may be contended that such justificatto defence should extend to a cause or
source of harm like the one which emanates froredhaith diminished responsibility such
as the under-aged or unsound person who at legstrinin reality, may be said to be
incapable of deliberation. But this category, astiw@ed earlier, is not covered by the
justification or defence regime. The reason is th& Islamic law as a divine legal system
claims to recognise and operate on human nafitrah. On this basis, it seeks to achieve
peace and harmony through law constructed firmlya@onception of justice and fairness
to all. It emphasises in this view, justice notyotd the victim, but also the offender in the

122 Quran Chapter 2:194
123 Faidullah note 77 supra at 195-196.
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case of criminal law, and more relevantly to thisdyg, not only the wrongdoer, but also

the victim.

Proceeding further then on a need to maintain haymiv appears the decision to include
those lacking in capacity is premised on two graurkdrst is the fact that each system of
law is based on certain values and at every pitirg,possible to determine that the legal
principles and laws of that system demonstrateo&ceramong competing values. Thus the
value of liberty would be compromised in most leggbtems to establish (or indeed,
acquit) a criminal charge as demonstrated throwgbndion pending trial or completion of

trial. Imposition of liability on those with dimiahed responsibility can be viewed from
this perspective. The competing values may be densil to be the propriety of holding an
individual like one lacking mental capacity for ibelration, liable for causing harm, albeit

emanating from his conduct against the sense aheamitted injury felt by the victim.

Under the Islamic socio-legal system, it is fakttthe rule of law and harmony desired in
the operation of law in society is better achielgcaddressing the latter. Otherwise, there
is a latent, even real, threat of recourse toisgtah or self-help where the victim is not
compensated. The second reason is an indirect @atenf this last point, namely that
were the table turned; with the victim being a parsvith diminished responsibility, this
status (of one with diminished responsibility daertental incapacity or age) would not be
a defence for non-compensation or justificationHfarm suffered by such person. Indeed,
rather, the opposite would normally be the casat shsense of injustice done to the one
with diminished responsibility would be stronger time society and expectations for
compensation, higher, bearing in mind the vulneratdtus of the victim.

In both possible cases involving an individual wdhminished responsibility, there is
arguably a constant. It is this: that the individisanot aware of the harm s/he has caused
as wrongdoer, or suffered as victim. Such themésrature of the Islamic law that justice
must be even-handed, taking into considerationigtits and protecting them equally as a
means for maintaining peace and achieving harmBoth are cardinal objectives of the
Islamic system. In other words, just as the persortegrity and proprietary rights of the
individual with diminished responsibility has to peotected, in equal measure, s/he must
be held liable for causing unjustified harm. Havitigcussed limitations ofa’ady, the
next section moves on to consideration of the aunseces of the breach of a legal duty

not to cause unjustified harm.
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4.5.2 Darar, Harm

Az-Zuhayli definesDarar as any physical harm or injury to an individuatpgerty,
dignity, integrity or emotional well-being. Harm rcdahus be broadly divided into two
types, material and immaterigl: Material harm is damage that is occasioned to the
individual body or to property. It refers to harmffered by a person or something with a
monetary value. This can occur through damagenarisom the violation of a right or
pecuniary interestMaterial harm includes physical injury, damage toperty, loss of
earnings and similar tangible forms of loss that ba quantified® Immaterial harm on
the other hand is harm that affects a person’sityigreputation, honour, feelings or ‘such
other value people respetf® Thus, forms of harm under Islamic Law can be aaisgd
into personal injury, damage to property, economoiss and immaterial harm. The
application of the law in these categories willdd@mined in the analysis of damage and

compensation later.

As Az-Zuhayli acknowledges, the question of lidiilfor immaterial harm has proven
problematic. On a basic level, this is partly besagertain types of immaterial harm can
be properly regarded as criminal in nature an@etdrpunishmeniotable in this regard is
the Islamic punishment fa¢hadf, sexual defamatiotf.” However, the crux of the matter is
the divergence of views resulting from the allegedieterminabilityof immaterial harm.

This is articulated by Musleh-ud-deen citing thgpartant example of harm to reputation:

It is said that reputation is not a material thingnce damage to it cannot be
fixed or measured precisely. It is, therefore h#ldt there can be no
pecuniary compensation for the loss of reputatibhe Qadi (Muslim

Judge) is allowed discretion to deal with such s&%e

This can be referred to as the ‘restrictive vie@ri this view, immaterial harm does not
entail or deserve compensation. Others like Al-Zattpve explained that there is
considerable evidence 8har’iah confirming the prohibition of causing moral damake
cites the position of th&har’iah on sexual defamation referred to earlier as arclea

example. However, he goes on to state that theadeddopted byshar’iah in repairing

124 Az-Zuhayli note 36 supra at 18.

12°Al-Qasem note 58 supra at 185-186.

2% |bid at 185.

127 pz-Zuhayli note 36 supra at 24 and Musleh-ud-deste 1 supra at 60-61.
128 Musleh-ud-deen note 1 supra at 61.
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moral damage is deterring, warning or punishmamd, reot financial compensation. This is
becauseShar’iah does not consider a person’s honour or reputatiinancial asset that
can be repaired with financial rewards if attack@drhus, financial compensation is not
stipulated.

Critics of this position, however, argue that itineccurate that delictual harm does not
incur compensation unless it is financial in naturkis is clear in thaBGhari'ah makes
Diyah -fixed compensation for particular injuries susggirby a human being or for loss of
life- obligatory, as reparation for the lost salthough it is not of the same kind nor is it a
member of the human body so to say. This is sinaphyle of ‘substitute’ as when the
‘Object’ is not possible to get. The soul in suchruéing is guaranteed compensation,
although it is not financial itself’ Thus, the emphasis remains on the need for
compensation foharm resulting from breach of duty to avoid causing haomothersin

any case, as rightly argued by Musleh-ud-deen;

...reputation though not material may yet have ittu&awhich can be
measured with reference to its nature and charatber extent of its
circulation, the position in life of the parties darthe surrounding

circumstances of the cadé'

The other contending view, the ‘liberal approachthe opinion that immaterial harm is
just like material harm. It involves an assaultamother’s right or rights. Immaterial harm
may also result in the loss of some benefit or beEndy the victim. It is therefore
important to guarantee the victim’s right to comgaion in compliance with the rules of
justice in Islamic law?* The strongest foundation of this position is thadkh of the
Prophet ‘There should be neither causing of harmreciprocation of harm.’ It is argued
that based on thikladith, the prohibition is general, and includes all tymé harm and
damage. Immaterial harm is a type of harm, andua$f s is prohibited in the said
Hadith!*® Hence, it is necessary to guarantee compensatiothé victim, just like all
other forms or types of harm prohibited and for athliegal evidence clearly recommends

compensation.

129 Al-Zarga note 80 supra at 124 Emphasis mine.

130 Abdulsalam note 91 supra at 174.

131 Musleh-ud-deen note 1 supra at 61.

132 Az-Zuhayli note 36 supra at 56.

133 The explanatory memorandum of the Jordanian Gdtle, in respect of financial compensation for
immaterial damage, cites the Hadith ‘There sho@deither causing of harm nor reciprocation of Hasn
the basis for that rule.
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Reference is similarly made to anothéadith mentioned earlier that *Your blood (life),
your property, and your honour (reputation) aredlable as is the inviolability of this day
in this city of yours and in this month of yourslére, the Prophet specifically mentioned
the inviolability of honour along with property arldood (life). In other words, the
prohibition of assault on or attack of an indivilsiehonour is linked with the similar
prohibition of violating the right to life, bodilintegrity and property rights. This proves
that the same rule applies to honour namely theirement of compensation where there
has been a violation of it. As earlier suggestads Hadith is one of the foundations of
delictual liability in Islamic Law. Further, thosgho hold this opinion cite the views of
some Islamic jurists guaranteeing compensatiowiftiims of immaterial harm in cases of

honour and status. According to Al-Mawardi:

If a suspended sentence is linked to a persorfgsiidjke in cases of verbal
or physical abuse or assault, the victim’s righgusranteed; and the ruler
has the right to correct and reform. The ruler caruse (the power of)
pardon to deprive the victim’s rights. Instead, th&er should restore the

victim’s rights with a fine paid by the offendé?*

Hence, if someone is injured in a way that leavescars, the judge has the discretionary
power to award the victim compensation accordinthé&judge’s evaluation of the amount
of pain suffered® The classic jurist of Islamic Law, Ahmad Ibn Tayyah, and his
famous student Ibn Al-Qayyim stated that detercgrgunishment in the shape of financial
fines is acceptable in specific circumstantédt is submitted that the better view is that
immaterial harm does constitute harm and oughtttac compensation once reasonably
proved. It is unreasonable to, on the one handgrese the possibility or existence of
immaterial harm, and on the other hand, refuseotopensate for it on the excuse that it
cannot be measured, thereby implying that immadtexrad material harm should be

determined or measured in the same way; they aaglgldifferent.

134 A Al-Mawardi Al-Ahkam al-Sultaniyah wa al-Wilayaat al-Deeniy@rar Ibn Qutaybah Kuwait 1989)
268.

135 Al-Sarkhasi note 118 supra Vol. 26 at 28.

136 M Ibn Al-Qayyim Al-Turuq al-Hukmiyah fee al-Siyasah al-Shari'@har Al-Kutub Al'llmiyah Beirut
1994) 213.
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4.5.3 Ifdah, Causal Connection

Ifdah, causal connection, is required to establish lligtdfior delict in Islamic Law. There
must be a causal connection betwd@erady, the breach of duty not to cause unjustified
harm andDarar, the harm that results from it under the ‘cause effect’ framing of delict
discussed abov@’ As with Scots and English Law, to establish lidpiland obtain
compensation, the claimant is required to show tifatact of the defender is responsible
for or causedthe loss sufferetf® Under Islamic law, there are two forms of causgtio

direct and indirect.

4.5.3.1 Direct Causation

On the principles of Islamic law of delict, whethete has been a direct action in violation
or breach of a legal norm not to cause unjustifiedm, liability for compensation is
established. This is otherwise referred toMasbashara directly caused harm or in the
words of one contemporary author, ‘the rule of indimey.™*® No further condition is
required because the wrong-doing is inherent irélselting damag¥&"® Here, the basis of
liability is the unjustified harm which originaté®m the direct conduct of the defender in
breach of the legal norm not to harm others. Thentsuffered must be thdirect result of

theimmediateact of the defendéf?!

In cases ofMubashara the fact of direct involvement and the establishtnof the
violation of breach of a legal norm not to causpusiified harm to others leave no doubt in
the correct ascription of the action to the defendéis is because of the absence of a
mediator or intervener between the act and the tlaatresults?* As Le Roy rightly puts

it ‘the system of liability [in case of direct cai®n] depends on the immediacy of the
damage in relation to the action that caused*itAl-Majalla cites examples of direct
damage to include demolition of a building and iogttdown of treed** It will also

include hitting someone with a bare fist or an objie a stoné?® The key point to note

137 See also Al-Qasem note 58 supra at 193.

138 C Booth and D SquireBhe Negligence Liability of Public Authoriti¢®xford University Press Oxford
2006) 251-252.

139 e Roy note 81 supra at 80.

140 This has been codified in Article 257 of the Jmida Civil Code. See also Article 887 of Al-Majdiland
Le Roy note 81 supra at 80.

141 Musleh-ud-deen note 1 supra at 56 and Le Roy8b®&upra at 80.

142 Al-Khafeef note 102 supra at 65 and Az-Zuhayliten®6 supra at 27.

143 e Roy note 81 supra at 80.

144 Articles 918 and 920 of Al-Majallah.

145\/ogel note 9 supra at 128.
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in all cases of direct causation, is that not aslthe act causing harm directly attributable
(without intervention of anyone or anything else)he defender, but also, the harm done

is immediate.

It is important to note that some contemporary kolsoof the Hanafi School of
jurisprudence hold the view that there can be liigbfor directly caused harm even
without the existence ofa’ady.**® To put it in another way, on this vieRa’ady is only
required in cases of indirectly caused harm but inotases of directly caused harm.
However, this view appears to contradict the gdméeav of classic Islamic jurists. As
discussed earlier with regard fGa’ady, they stipulate that for establishing delictual
liability the action causing the damage must bd&reach of the legal duty not to cause
unjustified harm and this applies to both dired ardirect causation without distinction.

In addition, Islamic jurists exclude the exceptiafdiability such as the consent of victim
and self defence. In all such cases the harm cafirbetly caused. However, there is no
ground for liability as explained earlier. The cention to the act in cases of directly
caused harm is explicit in the correct ascriptibthe action to the defender because of the
absence of a mediator or intervener between thearattthe harm that results. Islamic
jurists did not need to provide further explanatommake a stipulation ofa’ady as it is
inherent in the direct act that causes harm withimltt or legal justification. Therefore,
there is no need for further discussion and amalgsi in the case of indirectly caused

harm*’

4.5.3.2 Indirect Causation

On the other hand, harm can also be caused ingiadin a preparatory mannérasabub

As Vogel states, ‘Causation is indirect when betwd® act and the injury lies a chain of
causation**® In such cases, there is an obvious prospect fomha occur by the
‘preparatory’ conduct even though this does notpkeapmmediately the act is concluded
unlike direct causation. Thus, it is the effecttioé preparatory conduct not the conduct
itself that causes harm to the claimant. For ircaif A falls into a hole dug by B without

right or legal justification resulting in an injutg A, it is the hole that led to the fall and

146 Al-Khafeef note 102 supra at 65 and Az-Zuhayliten®6 supra at 196.

1475 Moahmasanil-Nadhariyyah Al-‘Aamah lil-Muujibaat wa Al-‘Uqudol 1 (Dar Al-llm Beirut 1983)
182.

148\/ogel note 9 supra at 128.
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subsequent harm to &% Vogel, like other modern writers explains that teguirement for
establishing indirect causation is the locationfatilt’ in the conduct of the defender.

According to him:

for harms of indirect causation, liability depenols showing fault. The
criterion of fault is whether the injurious actsome way trespasses against
the shari'a (which includes general moral dutyjraplacing a stone in the
public road or digging a well on another’'s propeNery often, the fault

consists of negligence, but that usually is ndestaxpressly>°

It is interesting to note that what Vogel refertedhere as ‘fault’ is not the western sense of
the term but ratherTa’ady as discussed above since his explication cleanysaged

breach of legal norm as conceived by 8t&ri'ah So, then, it is most appropriate to state
that what will be required to establish liability cases involving indirectly caused harm, is

to trace the harm to the initial preparatory conaiithe defendef>*

The question then is, what constitutes the diffeeelbetween direct and indirect causation
of harm? In theory, the difference between direat andirect causation is that where the
former is immediate, the latter can be properlyardgd as ‘preparatory” thus requiring

some form of tracing in order to establish liailr otherwise of the alleged defender. The

analysis offered by Musleh-ud-deen serves to mag@oint clearer:

If one fact directly brings about another facitadegal result, the former is
regarded as a direct and effective cause of tierldf, on the other hand,
one fact leads to another not directly and immetiratut remotely, the one

that leads to another is callesgbabf or preparatory cause of the oth&f

This point about a preceding act may still leav@sa@onfusion as to how to identify cases
of indirect causation since there will always beer@g or actions preceding the most
immediate cause. Fortunately, the similarity betwé&damic law of delict on this issue
with Scots and English law is useful for making gwent clearer. This is in relation to the

operation of the ‘but for’ test applicable in Scatsd English law. This is with regard to the

149 Az-Zuhayli note 36 supra at 26-27, and Article 88&\-Majallah.
1%0\/ogel note 9 supra at 128.

151 gee Article 888 of Al-Majallah.

152 Musleh-ud-deen note 1 supra at 56.

> |bid.
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distinction between direct and indirect causatids.will be further discussed below, the
form of direct causation under Islamic law is pndpe&aptured in the Scots and English
law requirement of causation in fact. Specifically, Islamic law, direct causation (as
distinct from indirect causation) only requires thesitive establishment of the ‘but-for’
test with the additional layer of immediacy in tm&m for which compensation is sought.
Also in relation to indirect causation, in Islamé&w, like in Scots and English law, the
chain of causation must remain unbroken to estalihe liability of the defender; an
intervener’s action may act to negate liability.

In some cases the harm may result from more tharcanse. Some scholars hold the view
that in such cases, the liability for delict wik fixed only on the party that directly caused
the harm?** An example that is usually given in the literatigevhere A digs a well in the
public highway and B prods C’s animal, thereby aayshe animal to fall in to well,
leading to the death of the animal. In the circiansés, B is responsible for the death of
the animal and no liability rests with the personowdug the well*>> On this view, the
justification for the approach is the override tloaturs in terms of the liability for the

actualdamage suffered by the claimant.

It is relevant to note that there is a view of sddanafi scholars thata’amudintention or
deliberation is a requirement for establishing iligb for indirectly caused harrt?
However, this is contested on the basis that tmeegat of intent Ta’amud)is foreign to
the Islamic law of obligations. What the court exams where a delict is committed is
whether unjustified harm has resulted from the cehof the alleged defender. Similarly,
in cases of alleged breach of contract, the cowtrenes whether the contract was actually
breached or not, rather than the intent of a paft€onversely, intent plays a significant
and functional role in criminal law, as particulagvident in homicide cases through
recognition and differentiation between murder amahslaughter. Hence, it is the general
principle for instance that Islamic Law in this arfeolds a person with diminished liability
such as of unsound mind liable for delictual condeftit is apt at this point to consider the

154 Musleh-ud-deen note 1 supra at 57 and Al-Zarga &6tsupra at 83.

155 Article 90 of Al-Majallah.

156 7 bin NujeemAl-Ashbah wa al-nadhair ‘la Madhab abi Hanifa Al4#Nan (Dar Al-Kutub Al'llmiyah
Beirut 1999) 243 and Article 93 of Al-Majallah.

157 N Saleh ‘The Role of Intention (Niyya) Under SauMiabian Hanbali Law’ (2009) 23 Arab Law
Quarterly 347, 347-351.

138 Al-zarga note 80 supra at 76-77 and Az-Zuhayler®s supra at 198-201. Part of the justificationthis
can be found in the very nature of criminal law e¥his prescriptive and though some manifests imhar
individuals, is regarded as infringement of a legam mainly as result of prescription. Thus fostance, it
is possible offences which cannot be properly aereid as resulting in harm to another (or otheus)ybt
remain infringements of the law.
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issue of vicarious liability as well as corporatbllity especially since the study centres on
delictual liability of the state which necessaalgts through its servants and agents.

4.6 Vicarious Liability

As stated earlier, the general rule on liability éelict is personal liability. However, the
guestion is does Islamic law recognise what isagwls to vicarious liability and if it
does, is this as exception to the basic rule? Seriters have suggested that it dd&s.
They cite in reference an authenticaktéatlith (sayings) of the Prophet:

Everyone of you is a guardian and is responsibiéhi® charge, thémam

(ruler) is a guardian and is responsible for higjetts, the man is a
guardian in the affairs for his family and respoisifor his charges, a
woman is guardian of her husband’s house and reggerfor her charge,
and the servant is a guardian of his master’s ptp@@d is responsible for

his charge*®

However, while it can be argued that Islamic lavesi@ecognise what is equivalent to
vicarious liability -particularly in the context dhe master-servant, employer-employee
relationship -, it is very doubtful that thidadith is the appropriate authority for that
proposition. Rather, thisladith should be understood as stipulating that the respiity

of the guardian mentioned in it is the duty to I@dter the welfare of those under his care
and secure their rights. It does not mean an didigao bear their delictual liability.
According to a leading scholar of the sciencéHatlith, Imam Sharafadeefin-Nawawi,
‘the guardian [in thidHadith] is the trustee and protector of the well-beinghadse he is
responsible for. Therefore, each person entrusidd ttve care of anyone or anything is
required to do so fairly, in order to safeguardrtheligious and worldly interest®! Where
there is failure of the duty, then, there is room attach liability to the respective
‘guardian.’” Otherwise, there is no automatic lidpifor the conduct of the ward where the

guardian has fulfilled his obligation as trusté®.

159 See for instance Amin note 5 supra at 128, A biohMnmed ‘Vicarious Liability: A Study of the
Liability of the Guardian and His Ward in the Isl@mhaw of Tort’ (2002) 17 Arab Law Quarterly 39, 48d
bin Mohammed ‘Vicarious Liability: A Study of thedbility of Employer and Employee in the Islamicvita
of Tort’ (2000) 15 Arab Law Quarterly 197, 199.

160 Al-Bukhari note 29 supra Vol. 1 at 304.

161 5 An-Nawawi Al-Mnahaj fee Sharh Sahaih Muslim bin Al-Hjagpl. 13 (Dar Al-Kaihr llitba’ah wa
alnasher, Beirut 1994) 529.

182 Faidullah note 77 supra at 172-173 and Az-Zuhaylé 36 supra at 265.
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The expression ‘vicarious liability’ does not océarthe work of the classic Islamic jurists.
However they recognise the liability for animals tok owner for harm caused by his
animals and the liability of the master for harnuseed by his servant® The latter at least
may be thought of as a type of vicarious liabilitg. any event, although the general
principle is not to bear the burdens of otherss thinot interpreted so strictly as there is

conventional vicarious liability as in the mastadaervant relationship.

Importantly too, Islamic law allows an exception personal liability for securing
compensation in manslaughter cases. In manslaughtss, Islamic law provides for
payment of compensation in peaceful settlemenhefctime to the victim’s heirs. This is
known as théiyah, blood money. The Qur’an states in this regaraidAvhoever kills a
believer by mistake, it is ordained that he shdu# a believing slave and pay blood-
money to the deceased’s family unless they remifraely.”®* The obligation of
compensation may be difficult or even impossibleetdorce where the offender has
limited resources. This obligation is then extendedhe ‘agilah of the offender. The
‘agilah, refers to a person's kin, his relatives collettiv The ‘agilah is required to
contribute a portion of th®iyah in the bid to ensure compensation to the heirghef
deceased. It is relevant to note two points reggrdhe ‘agilah. The first is how it
embodies the adoption of a cultural practice whicds adopted by Islam from Arab
custom. The second is that only adult, male membetke ‘agilah, who can afford to
contribute are obligated to do so in making updbmpensatiod®® It is of interest to note
that legitimation for the contemporary practice Isflamic insuranceTakaful can be

located in the mechanism ‘afgilah anddiyah*®® According to Manjoo:

Takaful... is inspired from th&agilah anddiyah systems whereby people of
a given tribe would come to the financial rescueoné of its members
should he face an unexpected liability such asngafor the blood money
(diyah).*®’

Moreover, the sources of Islamic law also providelear times for what is equivalent to

vicarious liability for damage or injury caused agimals in certain circumstances. For

163 Bin Mohammad note 159 supra at 40.

184 Quran Chapter 4:92.

185 A ‘Audah At-Tashri al-Jinai al-Islami Mugaran bil al-Qanuuwai-Wadi'i Vol. 1 (Muasasst Al-Risalah
Beirut 1986) 671-678.

186 N Swarzt and P Coertz&akaful An Islamic Insurance Instrument' (2010) 2 (10)rdal of Development
and Agricultural Economics 333, 335.

187 F Manjoo ‘Why DifferentTakafulModels in the World?’ (2007) 10 ICMF Takaful 1.
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instance a Hadith states that ‘It is the duty efdwners of the property to keep and protect
their property in the day time, while it is the @uif the owners of animals to keep them
(from trespassing) at night. If any injury is contt@d by animals at night, its liability shall
be borne by their owner&® Likewise, another Hadith states that ‘He who steil an
animal on one of the roads of the Muslims or in ohtheir markets and the animal injures
somebody with its fore legs or hind legs is liaBf8. This principle came up for

consideration by the General CourtNnv B*"°

The claimant claimed that a third party (a
customer) rented a car from their car-rental emigep The client crashed the car into the
defender's camels at 7 pm as the animals were iogpss road. As a result, the car
sustained damage estimated by the traffic-agentlyirag-three thousand Saudi Riyals as
the depreciation value of the car following theident. The traffic-agency decided that the
responsibility for the incident fell exclusively adhe defender. The defender accepted the
liability. Since the defender agreed and acceptedctaimant’s claim, the court ordered

him to pay the depreciated value of the car.

In another caseS v R™ the claimant claimed that fire broke out in thesiwhere he
worked as a result of negligence on the part ofkexs at the defender’s establishment
where they were welding an air-conditioner’s frarAespark shot through a hole down to
the basement of the shop, resulting in a fire thant the claimant’s entire body. The
claimant demanded that the defender should be ntadpay for his treatment in
compliance with Islamic Law. In response, the ddérstated that his establishment was

not responsible for the fire and its cause, diyeatlindirectly.

The court wrote to a hospital for consideration @hehr definition of the injuries and
disabilities sustained by the claimant, so expgrry valuations could be worked out. It
was argued for the claimant that the defender vediel because the fire broke out in the
course of the defender's workers’ work-hours, amhde he is responsible for their
actions'’? The claim was upheld. According to the court, ohthe principles oShar'iah

is ‘gains carry losses’ or ‘profits offsets cosfBhis means that the establishment’'s owner

is responsible for his workers’ actions as theyycaut their duties just as he benefits from

188 5 Abu DawudSunan Abi Dawu@Makatabah Ibn Hajir Damascus 2004) 721-722.

189 M Al-ShawkaniNayl Al-Awtar Vol. 5 (Dar Al-Kutub Al-‘limiyyah Beirut 1999) 347

1702005) Case No 151/3@udawanah Al-Ahkam Al-Qadhaiyy#t" ed Ministry of Justice 2007) 106.
171(2007) Case No 64/1229/Mudawanah Al-Ahkam Al-Qadhaiyy4B“ ed Ministry of Justice 2008) 145.
172 bid. at 147-151.
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their work financially. Therefore, he must put ilage appropriate safety measures during

the work so as to avoid all harf?

The court went further to state that the genertgrast of society requires that each
establishment’s owner must be held responsiblestmh incidents as this arising from
work undertaken by his worker or employees. Thithes spirit and principle oBhar’iah
which aims to protect people physically and finallgi People’s lives would not be
appropriately safeguarded unless wrong-doers aild h® account for negligence
occasioned in the course of executing a contraottwer form of paid work. However, the
court also stated that the defender has the rigbti¢ the worker or workers whose neglect
caused this accident and damage leading to losaffexed from compensation paid out by
his establishmerit*

4.7 Corporate Liability

It is important to examine the operation of theegahrule in the age of the corporation and
the institution and powers of the state. Saudi lgrants the status of juristic persons to
corporations in a similar way to western countrieBe establishment and operation of
various types of businesses and companies is mdvidr and regulated by the Saudi
Companies Law’® In the same way as in Scots and English corpordéiw, the Saudi
Companies Law regards the acts of the employeethefcorporation as that of the
corporation’® Like in Scots and English law, the corporatiotrésted in the same way as
a private individual and the act of the servantseomployeesin the course of their
employment is attributed to the corporation untégsservants exceed their authority. This
follows the classic formulation of what amountstoporate liability in Islamic law.

Although the term ‘corporate liability’ is not fodnexplicitly by Islamic jurists, an
equivalent concept was developed through which ipulblodies, and eventually
corporations came to be seen as legal entities, leifal rights. The doctrine alhimmah
‘a presumed or imaginary repository that contalhtha rights and obligations relating to a
person’’ can refer to a human person or other entity aasstiwith (i.e. maintained by)

human persons. It was out of the necessity of puhterestsal-Maslaha al-Mursalah,

' |bid. at 155-156.

% |bid. at 156.

75 Royal Decree No. 6/M (1965) as variously amended.

176 Article 13 of the Law of Companies.

Y7M zahraa ‘Legal Personality in Islamic Law’ (1998 (3) Arab Law Quarterly 193,202-203.

104



Ch 4 The Main Principles of Delict in Saudi Law

that the public institutions like trusts and chastvaqf, orphanages, hospitals, mosques
and treasuriesbgit al ma) were seen to have an associatglirhmah and therefore a
legal status. As without this juristic personalgych entities will find immense obstacles
in performing their rights and duties and becotieefactoredundant®’® However, over
time as these institutions grew, having such asiigripersonality became the norm, e.g.

through establishedagf ministries in the case of trusts’

According to the classic jurist, Ibn Qudammah, estefficials represent the people as
agents. The wrongdoing of the agent is borne byptivecipal being represented by the
agent®® In Islamic jurisprudence, a public officer is gmesentative of the nation or
government in whatever he is tasked with. Carrginghis duties, within the boundaries of
common good and public benefit, his actions araadigt government actions. Hence, any
wrong-doing, in such circumstances, are not hissg®al wrong. Any compensation
incurred therefore is guaranteed by the governnaerd,is payable from its treasury. This
is because a public officer works for the good afisty or the nation as a whole, and to
achieve public benefit for all citizens. Thus hisong is carried by them and so is any
compensation. The leader is responsible for anyigdhty actions of his subordinates that
may cause harm or damage to any citizen. Compensatisuch cases is guaranteed and is
payable from the state treasury as stated in txéqus chapter regarding the action of the
Prophet as well some of his successors in relatothe wrongs committed by state
officials like soldiers and tax-collectors. Thisasged in proving the state’s liability for its
public officers’ actions, since they are regardedepresentatives of the Muslim public,
and since an officer's mistakes or wrongs will ase with his increased duties and
actions. Indeed, the concept of corporate liahilitycan be argued, is the basis for state
liability for delict.

4.8 Comparison between Saudi Law and Scots Law

This section takes forward one of the objectiveshid study, namely the comparison,
where relevant, of aspects of Scots law and Sawdi IThe first part generally compares
various issues around the key concepts relatirigegscope of liability for delict between

the two systems. The second focuses on the relewvainthe difference between the key

7 |bid. at 205.
7 |bid.
180 |bn Qudammah note 93supra Vol. 14 at 257.

105



Ch 4 The Main Principles of Delict in Saudi Law

concepts ofTa’ady and fault as elements of delict in the respectiystesns and the

implications of each for liability.

4.8.1 Scope of Liability in Saudi and Law and Scots Law- Some

Remarks

It has been stated above that the recognition bftdal liability in Islamic law stems
largely from the declaration of the Prophet affingnithe inviolability or respect for life,
property, health and honour of every person. Istergly, some scholars of Scots law have
noted how these same principles are the very fdiordaand nature of delict in Scots law

from its Roman origins iactio legis acquilia@ndaction injuriarium.*®*

Again, in broad terms, it can be said that the ¢@ystitutive elements of delict in Islamic
Law, Ta'ady, Darar and Ifdah are similar to the essentials of delict as iderdifby
scholars of Scots private 1a\%7. At least the key elements in their essence casalibto
approximate the concepts of breach of legal dutytm@ause unjustified harm, harm and
causation. However, differences of scope and agiplic may result in sometimes
substantial difference in the determination or otlige, of liability for delict within the

two systems of law.

The discussion above on the concepflTafady (which approximates to breach of legal
duty in Scots Law not to cause unjustified harngvpes insight on how an otherwise
similar basic concept may result in a wider or mlareted liability in two different legal
systems. In considerations dfa’'ady some acts which do not require any proof of
individual fault (in the western sense) constitilite basis of liability. In other words, they
are basically considered ‘wrongous’ in the sensthaf word in the Scots law of delfét
However, while delict in Islamic law can be propedaid to share this aspect of the
commission of avrong with Scots and English law, liability in Islamicwafor delict is
broader than in Scots and English law. A majoredéhce in this regard as discussed above

is how liability attaches to persons who lack fidpacity.

181 See for instance Walker note 84 supra at 31-38,Bws of Scotland Stair Memorial Encyclopaedia Vol
15 (The Law Society of Scotland Edinburgh 1996)-128, J Thomsomelictual Liability (4" ed Tottel
Publishing Ltd West Sussex 2009) 6 and W J Stellitt (4" ed W. Green & Son Ltd. Edinburgh 2004) 8-
9.

182\walker note 84 supra at 31.

18 As the author Thomson has noted, for an act testitate the basis of liability in delict, it museb
regarded as ‘wrongous’ i.e. declared or deemectimg lunlawful, impermissible. Thomson note 181 augdr

1.
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There appears to be convergence between IslamiatalvScots and English law with
regard to persons of full capacity. It does ap@esaif they will generally only be liable for
actions over which they have control. There areeptions to this in Islamic law, for
example, a person of full capacity will be liabler fdamage caused while sleeping.
However, most instances of liability appear to el ‘wrongful’ conduct of a type the
liable person has chosen to engage in. Thus, whdee is a different notion of legal
responsibility operating with Islamic law havingsveder notion of legal responsibility for
delictual harm, there will often be similar outc@ne respect of liability. This is arguably
so because not only will many situations which astonable in negligence in Scotland or
England also be actionable in Saudi Arabia, corad®iy most incidences of delictual

liability will originate from thewrongfulconduct of persons with full legal capacity.

Another interesting issue for consideratiofd@ah and causation as elements of Saudi Law
and Scots and English Law respectively. Causdtamtwo aspects in Scots and English
law;*®* factual or actual causation, and legal causatizn referred to as cause in law or
remoteness of damad®.Factual causation refers to the requirement isfgahe ‘but for’
test. In cases where the damage in issue hasa@éd$rdtm multiple causes, the courts adopt
the ‘but-for cause’ test to determine factual c#iosa In other words, the claimant is
required to establish that ‘but for’ for the neglig act of the defender s/he would not have
suffered the injury or harm for which compensatisrsought. This is to ensure that the
defender is held liable only for the harm (s) hés/hction caused the claimafit.lt is the
principle that the cause, the action of the defgnaheist be one that can be connected to
the injury suffered by the claimant. As Weir statteb principle may be regarded as quite
straightforward. It involves ‘imagining a countesfaal’ situation. The question to be
posed is basically whether the harm suffered byctaenant would still have occurred *
the defender behaved properf§”’If the harm would have occurred, the defendesisaily
absolved at this stage. But this is not alwaysctee'®® The standard of proof required is
that of the balance of probabiliti&§. Once factual causation is established, the courts

proceed to examine legal causation.

184 Some authors dispute this. See generally, J Sfeete Law: Text, Cases and Material©xford
University Press Oxford 2007) 168-170.

18 g Deakin, A Johnston and B MarkesiMgrkesinis and Deakin's Tort Lag" ed Oxford University
Press Oxford 2008) 244, Booth and Squires noteslip8a at 252 and Steele note 184 supra at 168.

'8 Deakinet al note 185 at 120-121.

87T Weir An Introduction to Torts La2" edOxford University Press Oxford 2006) 71.

18 Deakinet al note 185 at 244.

189 Booth and Squires note 138 at 252.
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Legal causation also referred to as remotenessawfage, is the requirement that the
claimant establishes that the damage which heredfffis sufficiently connected to the act
or omission of the defendant as to result fronmitother words, the harm must not be one
that is too remote a consequence of the defenaedsgdoing™®™® To achieve this, the
claimant has to show that the damage sufferedathith is a reasonably foreseeable result
of the negligent conduct of the defender. Furthlee, ‘chain of causation’, the nexus
between the negligent act and the harm must nat haen broken, otherwise liability will
not lie with the defender’ As stated earlier, under Islamic law, there are farms of
causation; direct and indirect, compared to the m@guirements in Scots and English law.
However, it is suggested that the two requiremehtsausation in Scots and English law
provide a useful frame for analysing the formsadigation or causal connection in Islamic

law discussed below.

It is suggested that the form of direct causatindeun Islamic law is properly captured in
the Scots and English law requirement of causatidact. In other words, direct causation
only requires the positive establishment of thet-fow' test with the additional layer of
immediacy in the resulting damage. The key pointdte in all cases of direct causation, is
that not only is the act causing harm directlyilattiable (without intervention of anyone or
anything else) to the defender, but also, the hdone is immediate. Looking at Scots and
English law in this regard, the question of remet=nof damage is not at all in issue. The
basis of liability here is that the impact of theedt act of the defender caused immediate
harm. Once both are present and the resulting dansag violation of the duty not to

cause unjustified harm, liability attaches autonsly.

As stated earlier, recourse to Scots and Englistréguirements on causation can help in
understanding the nature of indirect causatioslanic law too. Like direct causation, it is
required to satisfy the ‘but for’ test. As in Scatsd English law, the court also goes further
in the Islamic system to enquire whether there liskabetween the ‘preparatory’ act and
the damage that was suffered by the claimant. Bhi® establish whether the act in
guestion was in breach of the duty not to causedtified harm. Specifically, the delay or
time-lag between the defender’s act and the occoer®f harm raises uncertainty about
the liability or otherwise of the defender. As suk, there is a semblance of an inquiry
similar to that, even if not a total one, carriast ander Scots and English law on legal

causation; the remoteness of damage. This is becéike in Scots and English law, to

190 hid.
191 hid. at 252-253.
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establish the liability of the defender, the chaincausation must be intact. Where the

chain has been broken due to the act of an interyémere may be no liability.

Finally on the issue of causation, the justificatiinder Islamic law for the liability of an
intervener discussed above can be usefully compaittdthe position of the law under
Scots and English law with similar results. If fiaets of the example mentioned earlier on
the act of a person (B) who prods another’s an(i@alinto a well dug by A on the public
highway are related to Scots and English law, fassible to categorise this as an example
of a break in the chain of causation. The interneenof B, namely by illegally causing the
animal to fall into the well, effectively breaksetishain of causation. Thus there is room to
suggest some congruence in the effect of the agijait of aspects of key concepts within
the two legal systems despite the scope for diveg®f results due to their differences.
Fault is a very influential concept in considerai@f various forms of delictual liability. It

is relevant to now turn to a consideration of iecp in Saudi Law of delict.

4.8.2 Delict and Ideas of Fault: The Influence and  Extent of its Role in

Saudi Law

The role of fault is a key issue in Scots and Emglaw. It has also found its way into the
Saudi Law of delict, even if notionally. Fault hbsen referred to by many Arab legal
systems ahata. It is important to examine the extent of its imfhice and relevance in
Saudi Law in view of the references to it as wisllimplicit connection with the concept of
negligence. The issue df¢hata it will be argued has clouded judicial analysistbhé
concept of Ta’ady in contemporary adjudication in virtually all Aratountries with
specific regard to delictual liability. The histoaynd influence of the concept as well as its

influence on the Arab Civil Codes and Saudi Lawdetict will be considered below.

4.8.2.1 The meaning oKhatain Arabic language and Islamic law

Khata literarily means mistak& and its literal opposite i$Amd ‘intentional.’ It is a

fundamental principle of Islamic Law that acts ajrehip are judged by intent, something
regarded as being entirely in the realm of theitsiir and determinable only by the
Supreme Creator, Allah, for whom such acts mussibeerely directed. This is the case

even where the physical manifestation of the imb@nts different to the observer. The

192 Oxford Word Powe(2™ ed Oxford University Press 2006) 497.
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Prophet stated that ‘the reward of deeds depends thig intention and every person will
get the reward according to what s/he has intefitfatiis position is restated in a number
of places in the Quran. For instance, ‘there issmoon you concerning that in which you
made a mistake(Khatatun), except in regard to what your headsliberately intend

(ta‘amadat qulubukua *°*

It is from this juxtaposition of an intentional agst an unintentional act that Islamic law
jurists refer to and use the terdhata; a mistaken act without intention and thus, no
liability (from the spiritual perspective). But tfeeis another sense too in which the
classical scholars usdthata, and this is to denote intention or absence of homicide
cases. Where the mental state in a homicide isridedcasKhata this is regarded as
manslaughter. In other words, where there mistakeor generally where an absence of
intention to kill or cause death is inferable frahe facts, the classical (and modern)
scholars of Islamic law return a verdict of mangtater. On the other hand, where it is
determined that the facts disclose intention td d&il cause death, meaning there is no
Khata the verdict is murdeiThe supplanting of this word from the French infloe (a
point which will be returned to below), in fact gv a totally different doctrinal meaning to

Khataas used in the Arab countries like Egypt that ingabit into their civil codes.

Beyond linguistic preferences however, there isrtoee fundamental issue of replacing
the termTa’ady with the termKhata as the conceptual basis of liability. It has led t
complications in understanding the doctrinal basiability in Islamic law of delict. It is
enough here to state th@hatais not one of the elements of the Islamic Law efa both

in its literal and technical meaning. It is curidhatKhata mistake, a recognised basis for
‘no responsibility’ (from the spiritual perspectjveame to be regarded e fundamental
basisof liability in delict (and contract) in those auues. In other words, the meaning
placed orKhata in those codes has assumed a fundamentally ditfessncept from what

is understood by the use of the same term by Isl#mi jurists.

4.8.2.2 The use okhatain many Arab Countries

As stated earlieffault as the essential basis of liability for delict hesen adopted by the
law of some Arab countries, most notably EgyptThe situation as regards the nature of

1937 A Az-ZubaidiSummarized Sahih Al-Bukh4firanslated by M M Khan Maktabah Dar As-Salam
Riyadh, 1994) 49.

1% Quran Chapter 33:5. Emphasis mine.

195 Amkhan note 37 supra at 173-174.
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the breach of a legal norm is well captured bysta¢ement of the position of relevant laws
in many Arab countries today particularly where i@sommonly the case) civil liability
has been codified. Such codes refeKtmta, fault, as an element of delictual liability.
According to Amkhan, the ‘earlier codes’ of civiability proceed on the view that ‘fault

per séis an indispensable requirement for liabiftt.

These codes, best represented by the Egyptian Codk, do not however definkhata

The duty of defining it has been left to legal wr# and the courts. Legal writers have
adopted the view that fault as conceived by thas#es is ‘an abnormal conduct that a
normal person would not follow’ if placed in thegition of ‘the author of the damage.’
The courts in such jurisdictions, it has been noede also been known to adopt the same
view. The hallmark of this position is that fadity its subjective manifestation,” with only

limited exceptions, is regarded as a prerequisitestablishing liability in delict®’

The opposing view on the nature of liability astetiaearlier is the objective theory.
Amkhan states that this is found in ‘more recertiacted codes’ on civil liability in some
Arab countries. Jordan is an example of this. Resé¢ codes ‘it is sufficient’ he notes, ‘for
liability to arise, that an act or omission hassmithe damage in question.” Musleh-ud-
deert®® agrees with Amkhan that this is the classic pmsiton the nature of delictual
liability in classic Islamic Law?’® However, as it has been indicated above, the corre
statement of the law appears to be thgustifiedharm characterises delictual liability in
Islamic law. It is on this interpretation that tlobjective view can be considered an

accurate statement of the position of the law @ ghint.

As Amkhan has rightly observed, the supplantingceftain terms has brought some
confusion to the jurisprudence of the law of delittArab countries. It has led to the
situation whereby the ‘Arabic legal literature’ dne nature of civil liability basically
‘repeats the doctrinal discourse which exists ambBrench writers®° This is the case
with the supplanting in some cases of the tEimtafor Ta'adyin the jurisprudence of the
Board. Suffice it to say at this point that the Bbs use of the term can be considered
redundant more than anything else when subjectedttoal analysis as will be discussed

in the next chapter.

1% |hid,

T bid. at 171-173.

198 Musleh-ud-deen note 1 supra at 53.
199 Amkhan note 37 supra at 173.

% |bid at 171.

111



Ch 4 The Main Principles of Delict in Saudi Law

Amkhan’s observation is significant because it ¢atks the source of the apparent
confusion in some of the Board’s judgements; thduction of a foreign element into the
jurisprudence of Islamic Law on civil liability as whole due to historical factors. The
supplanting is traceable to the training of thenper scholars of law and legal studies in
some Arab countries by French teachers. Even migréfisant is the fact that these
teachers collaborated with some of their best Atablents to codify the civil law of those
countries as borne out by the process of codificatif the Civil Code of Egypt* Vogel
has made the important point that while some Mustiountries like Turkey, Syria,
Lebanon and Jordan at one time or the other used/tjalla, a codification of Islamic
civil laws for some period in their colonial hisgoiEgypt did not. It rather adopted a civil

code ‘inspired by the French civil code for its iatl Courts in 1883

With specific reference to Saudi Law, it is relevan note the place of fault in
considerations of delictual liability on two frontsases between private persons/bodies and
those between individuals/private persons andttte/public authorities. The observations
here relate mainly to the first category of caddse second category, determined by the
Board, is considered in the next chapter. Firstust be acknowledged (as some judges of
the Shari'ah Court pointed out to the research@r)that claims of delictual liability
between private persons are quite few and far ltw8econdly, the cases which are
determined by the General Courts are not repoHedever, from the few available cases,
and certainly from those considered in this chaptas apparent that the General Courts

do not at all use or refer to the tekthata as an element of delictual liability.

While admittedly, the ternfa’adyitself does not appear in the cases, the Genemait§;o
on close consideration of their reasoning in detteing delictual liability do not limit the
basis of the breach of a legal duty to fault, lather generally investigate whether the
conduct in issue amounts to breach of a duty neatse unjustified harnT,a’ady. Thus,
unlike in most of decisions of the Board, as w#l iscussed later, it can be argued that
Khata is alien both in notion and substance to the cafedelictual liability between
private parties as decided by the General Couttgh&rmore, it has been advanced that

the use of the teri{hata can, and has actually led to some confusion irjuhgprudence

201 E Hill ‘Al-Sanhuri and Islamic Law- The Place aBiynificance of Islamic Law in the Life and Work of
Abd al Razzaq Ahmad Al-Sanhuri: Egyptian Jurist &uholar, 1895-1971’ (1988) 3 Arab Law Quarterly
33, 42.

22y/pgel note 9 supra at 213-214.

293 During numerous interactions during a researciivishe summer of 2010. The Judges of the cotw w
insisted on anonymity were very kind to even makguéries around on this issue from others elsewhere
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on delictual liability. The nature of the confusithrat can arise will become apparent in the

discussion of cases of lawfully caused but unjiestifoss in the next chapter.

4.9 Conclusion

This chapter has attempted to present an insigbttire main principles of delict under
Saudi law. Delictual liability as an aspect of tilability is a fundamental feature of
Islamic Law and has three elemenig’ady, Darar and Ifdah each of which must be
established to sustain a claim for liability. A cial point that emerges from consideration
of the main principles of Islamic law of delict ke complex nature of the concept of
Ta’ady which is a principal element for establishing lidy in this area of law. This
complexity derives in part from the very naturelglbmic law as a religious one which
integrates moral norms into legal duty. A direcsule of this integration is the way it
overrides the distinction in Scots and English laetween acts that are considered
voluntary or intentional and therefore attributabbean actor with those that would be
considered non-voluntary and thus incapable of mplg liability.

A related point which the foregoing discussion gsito mind is that all legal systems, and
certainly, in the law of delict, choices are mag#ween competing values. The Islamic
legal system is no different in prioritising certaialues over another. With specific regard
to delict, the value of choice, it appears, is ngure that unjustified harm, even where it
emanates from those with diminished liability, magtact compensation. This is based on
the notion of justice in Islamic law which emphasisan even-handed approach in
achieving the objective of social harmony promo&sda cardinal feature of the Muslim
society. Thus, just as those with diminished respimlity are entitled to compensation for
harm, they are contra-wise liable for the unjustitharm resulting from their conduct. In
addition, it is common to find that in cases wharerime is suspected to have been
committed, the right to individual liberty is somleat compromised with the detention
pending or during trial based on a range of comattns despite the principle of a person

being deemed innocent until proven guilty.

On questions of liability, the investigation turgenerally on whether the conduct of the
defender has resulted in unjustified harm. From diszussion abovét is clear that
delictual liability in Islamic law is not restrialeto fault as obtains in Scots and English
law. However, it is also interesting to note thadst of the situations in which liability
would be established in Scots and English law eitimethe basis of negligence or on the
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basis of some intentional wrongs would also leadiatoility in Saudi law. The result is
often a finding that demonstrates the importantelaf fault because of the nature of a
good number of the cases. However, as stated ralinding of liability does not and
need not always turn on a determination of faulalat The difference between the two

systems in this regard derives essentially fromattter reach of the concept d&’ady.

With regard to the role of fault in the Islamic lafdelict particularly in comparison with
Scots and English law, the position is that theceph of Ta’ady takes its place and is
wider than fault. In other words, what constituiesady inasmuch as it represents the
breach of a legal duty not to causgustifiedharm will in a good number of cases simply
amount to an instance of fault under Scots andisimgaw. However, it is critical that
Ta’ady, and this is the point of departure from Scots Bndlish law, is wider. It includes
case in which liability would not be establishedSnots and English law. This includes
cases in which the delictual liability of personsumsound mind and children will be
upheld because their conduct, though not constgutault because of their diminished
responsibility (as would be upheld in Islamic cmali law for instance) does amount to
causing unjustifiedharm. This is also the case sometimes even witlsoper of full
capacity whose acts may have been involuntary oonstious but whose conduct results
in unjustified harm to the claimant. Examples have been givenhanwith regard to a
sleeping person whose acts results in unjustifeedi{loss).
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Chapter Five: Delictual Liability of the State and the

Decisions of the Board of Grievances

5.1 Introduction

An important point that has emerged from the exaton of the nature and basic elements
of delictual liability in Islamic Law in the previs chapter is that delictual liability appears
to be essentially victim-focused. There is consibkr emphasis on the need to ensure
compensation for unjustified harm, irrespectivevbiat is considered ‘fault’ in the western
perspective. In other words, there appears to Hsstantial emphasis on ensuring
compensation for breach of a legal norm not to eaungustified harm even in cases where
ordinarily legal responsibility would not be atwied to the defender in a fault-based

system.

This chapter describes and analyses delictualitybif public authorities in Saudi law. It
investigates the application of the concept andgples of delictual liability in Saudi
Arabia law in claims made against public authasiti€his is based on the analysis of a
number of selected judicial decisions of the BoafdGrievances and also draws on
relevant references to Scots and English law asappte. The conceptual framework for
the analysis that follows is derived from Scots &mgjlish law. It is important to note that
this conceptual framework is different from thatie¥thhas generally been used to explain
non-contractual liability in Islamic law adjudicayosystem as generally practiced and
specifically, in the case of Saudi Arabia. Howeveprovides a useful tool for analysing

and evaluating the law in Saudi Arabia.

In discussing decisions of the Board of Grievanegsattempt has been made to analyse
the extent to which decisions are consistent wh $ources on delictual liability, and
whether it is applying the same rules as are agpplhedisputes between citizens. As
discussed in the last chapter, in theory, it iseexgd that if the Board is deciding cases
consistently with the sources, it should apply s#aene rules to cases involving public
bodies as are applied in disputes between citiA#fit. this in mind, wherever possible an
attempt is made in the discussion of cases, to thgsze whether the same outcome

would have been achieved if an analogous disputeahisen between private citizens.
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The discussion below reveals that in comparisoh 8itots and English law, the state of
the law on delictual liability in Saudi Arabia it arelatively elementary stage. Thus most
cases that have arisen in Saudi Arabia would bsidered as straightforward examples of
liability posing no great difficulties of analysis Scots or English law, and there have not
been equivalents of many of the types of claim thawe been made in the UK, for
example, claims against state child protection isesvarising from alleged negligent
performance of statutory functions. However, th& faace of economic development, the
continued expansion of government provision of &ogielfare services and an increasing
awareness of ordinary people in this age of glshtbn is likely to generate more
sophisticated types of delictual claims against Htate. Thus there will be some
engagement with possible cases that may arisesifutbire which the court would have to
handle in terms of the principles of Islamic law,raquired of them.

A close look at the workload of the Board of Griewes reveals that claims for
unintentional delict or more specifically, what vidue considered claims for negligence
in Scots or English law, dominate the cases broagfainst public authorities in Saudi
Arabia. Although there are no reliable statistm®liminary investigation shows that most
of the claims are against local authorities in discharge of their functions. As stated in
chapter two, these functions include physical dgwalent and beautification of cities and
towns, maintenance of public hygiene and promatiogeneral well-being. Others involve
licensing, monitoring and regulation of businesagsvell as constructing and maintaining
public parks, gardens, public swimming pools andtegl amenities. Another line of cases
that feature prominently in the case-load of thaf8aare those against security agents for
alleged unlawful detention.

The researcher recognises and acknowledges theeappivergence in the historical and
social context of the jurisdictions and the neadctution in applying his chosen approach,
the model of Scots and English law. Consequeittig,important to note from the onset
that the categorisation provided in this regard Smpts and English law is strictly of

comparative and analytical value. An importantificgttion for this research that is at least
implied throughout the study is the fact that therent practice and application of the
Islamic law of delict in Saudi Arabia (and indeeatier jurisdictions where Islamic law is

central to the judicial system) lacks a means aftesyatic presentation. This thesis is
therefore a significant attempt at reviewing, icrdical and systematic way, the current
practice of the Board of Grievances in relationite adjudication of cases involving

delictual liability of public authorities in Saudrabia.
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Recourse to the Scots and English model in theseooi the foregoing analysis (and what
follows) principally is to highlight the distincte/features of Islamic law and to provide a
framework for systematic analysis of the Board'sisiens. However, it is important to

identify a departure from the Scots and English ehatopted here, in one important
respect; this is in the area of so-called ‘lawfutbused harm’. In this regard, French law
has been used as the comparator in this studthdoanalysis of an important aspect of the
Board’s decisions. The motivation for this stenwrfrthe argument that this particular area
the French law relating to state liability for adhistrative or delictual harm is more highly

developed.

The chapter is divided into three major parts;fifst part deals with the nature of delictual
liability of public authorities. The second partaexines the types of delictual liability of
public authorities. Drawing on the first two partise third part considers whether Saudi
law - based as it is on Islamic law - has been esgfal in dealing with the liability of

public authorities and whether it can continuegashbccessful in future.

5.2 Nature of Delictual Liability of Public Authori ties

Public authorities are also referred to as admritise authorities or statutory bodieés

stated in chapter three, the current position us@erdi Law accords with the definition of
a public authority given by Booth and Squires &soaly whether or not created by statute,
which exercise powers in the public interésPublic authorities provide services for the
public as agents of the state. Their employeekancburse of performance of their duties

may commit errors or faults, thereby causing dantagredividuals.

It was stated in the introduction that Scots andliEh law can provide a comparative

template for the analysis of pubic authority lighiin Saudi Arabia. The next section sets
out the nature of the delictual liability of pubbaithorities under Scots and English law - a
considerably well-developed system - as a useéutisy point to secure understanding of
this issue.

! Thus, I will refer to administrative authoritigsublic authorities/bodies, and statutory authasibedies
interchangeably.

2 C Booth and D SquireShe Negligence Liability of Public Authoriti¢®xford University Press Oxford
2006) 1.
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5.2.1 Nature of Delictual Liability of Public Autho  rities under Scots and
English Law

To begin, one should understand that Scots andidbnigiw are not identical. Although,
they often have the same result in terms of whdthbility is imposed in particular fact-
situations, there are cases where, although theowmdt is the same, the doctrine has
developed in a different way. There are also dinat where the doctrine results in
different outcome. Scots and English law histolycalbok different approaches to
categorisation. English law evolved as a seriesapfarate torts. The area which today
shows the greatest similarity is the law of neglige In other areas comparing delict to the

law of torts shows significant differences.

Public authorities under Scots and English law rbhaydelictually liable for loss arising
both intentional and unintentional conduct. Intenél delict arises from specific action
that the doer knows can cause harm to the victpeison or property. As a result, it is
easier to establish liability for intentional deli¢here are three classes of intentional delict
namely, delicts relating to persons, delicts ratatio property and the economic delicts.
According to Thomson, the intentional delicts relgtto persons include assault which
protects the bodily integrity of an individual fronon-consensual invasion, seduction and
entrapment which deals with a form of assault thatild ordinarily disclose consent but
where consent was obtained fraudulently. Otherseatieement, injuries to liberty which
deals with unlawful detention, and finally harassme&hich could be verbal or by
conduct! Intentional delict relating to property consisfsdelict of heritable (immovable)
property referred to as trespass to land and deliating to moveable property which deals
with interference with moveable properties like iedds and equipment, the delict of good
will or passing off and the emerging delict of tdety not to disclose confidential
information® The economic delicts include inducing breach afitext, conspiracy and

fraud®

The categories of unintentional delict which arestmielevant to public authorities are
negligence, and breach of statutory duty. In sommimstances there may also be strict

liability. Special rules apply in certain contexesg. liability for animals, occupier's

® D M WalkerThe Law of Delict in Scotlan@™ ed W. Green & Son Ltd Edinburgh 1981) 30.
* J Thomsomelictual Liability (4 ed Tottel Publishing Ltd West Sussex 2009) 11-22.

® Ibid. at 22-39.

® Ibid. at 41-57.
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liability (i.e. arising from occupation of propeytyin this chapter, | will concentrate on
negligence and breach of statutory duty. Fault the heart of liability in the law of delict

in Scots and English law. It is a basic principtalee law of delict and it must always be
kept in mind when considering the concept. Scots Uges the termculpa’ to describe
fault whether it is intentional or unintentionaltbcareless conduct that causes harm to
another. As Smith has noted,

Culpa is the basis of all liability for patrimonibldss inflicted through the
means of human conduct, or through the means of eaies or

immoveables, for which the defender was respon8ible

Writers as well as judges use the terms ‘culpa’ ‘aegligence’ inter-changeably. They
generally mean the same thing, the breach of aafutgre which a defender is owed in the
circumstances of a particular cdsén order to succeed in a negligence claim, certain
criteria must be fulfilled by the claimant. Theselude that the defender owes the claimant
a duty of care; that this duty has been breachedpteach has caused damage or loss to

the claimant; and the damage must not be too retfote

At first sight, the range of unintentional conduct that ltesa delict would appear quite
wide. In order to overcome this problem, the latwrotgh the introduction of certain
principles, has limited the categories of peopld ttan be recognised as suffering from the
careless acts of another. The most important cfetipginciples is the concept of the duty

of care’* The duty of care has been defined as:

The duty to avoid doing or omitting to do anythitige doing or omitting to
do which may have as its reasonable and probalisegoience injury to
others, and the duty is owed to those to whom ynjuay reasonably and

probably be anticipated if the duty is not obserifed

The basic statement of the duty of care is th@gsiion that it is only a person to whom

the defender owes a duty of care who can sue iotdet harm which results from the

”Ibid. at 1 and T SmitA Short Commentary on the Law of Scotl@WiGreen&Son Ltd. Edinburgh 1962)
663.

8 Smith note 7 supra at 663-664.

° bid. at 664 but cf. W J Stewdbelict (4" ed W.Green & Son Ltd.Edinburgh 2004) 16-17.

193 SteeléTort Law- Text, Cases and Materigl®xford University Press Oxford 2007) 110.

" Stewart note 9 supra at 11.

12 Smith note 7 supra at 668.
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careless conduct of the defend&Thus, in delict, the existence of a duty of careéntral

to establishing fault. In other words, where thisrao duty of care, an obligation to make
reparation cannot be established though damag&jaryihas been caused unless the
liability falls under strict liability. The court W use the test of a ‘reasonable man’ in
assessing whether there is a duty of care. Tharteahs any person in the position of the
defender would reasonably foresee that a persdmeiposition of the claimant would be
affected by the acts or omissions of the defendewever, in applying this principle, the
court will also be influenced by policy consideoatias well as legal principfé.

The current state of the law on the duty of cargeiserally agreed to have been set out in
Caparo Industries Plc v DickmaiCapard.’® The House of Lords, i€aparo,introduced
the tripartite test to limit the category of persavho can claim damages for harm done by
another’s unintentional act8.The tripartite test requires, firstly, foreseetpilsecondly,
proximity of relationship, and finally, it must bair, just and reasonable to impose a duty

of care in the circumstances.

Breach of statutory duty is a distinct type of lidp that arises from the breach of a duty
created by a statute. The tort is viewed as arigimger a statute by virtue of legislative
intent!” Under this tort, a claimant must prove four bagd@ments to sustain an action for
liability against either a private person (or body)public authority. The four elements

have been stated by Howes to be as follows:

(i) That he is one of the class of persons whomr#ievant statute is intended to
protect

(i) the duty was specifically imposed on the defenby the statute

(i) the duty was breached by the defender

(iv) the breach of the defender caused the danmaigsiie’®

There are several possible advantages in suindprimach of statutory duty rather than
negligence although whether any of these apply rpen the terms of the statute. They
include that the categories of persons to whomdiltg is owed may be broader than the

3 Thomson note 4 supra at 61.

bid.

1511990] 2 AC 605 HL.

' Thomson note 4 supra at 59.

7S Deakin, A Johnston and B Markesikarkesinis and Deakin’s Tort Lag8" ed Oxford University Press
Oxford 2008) 426.

18\/ Howes ‘Liability for Breach of Statutory Dutys there a coherent Approach?’ (2007) 1 Journal of
Personal Injury Law 1, 2.
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categories who would be owed a duty of care at comiaw, and there may be no need to
prove fault or the standard of performance requimgthe duty may be more exacting than

the common law standard of due care.

Although the general principle of delict under Scahd English law is ‘no liability without
fault any rules imposing strict liability consttei exceptions? Strict liability has been
defined as ‘forms of liability that do not depengon proof of fault?° Under the concept
of strict liability, the defender is still held bée for unforeseeable harm despite taking all
necessary or reasonable care to avoid harm thabedareseen. This is why liability is

described as ‘strict

5.2.1.1 Liability of Public Authorities and the Equality and/or Distinctiveness Debate

Generally, under Scots and English law, liabilitydelict or tort may be established for the
acts or omissions of administrative authoritiethie same way that individuals can be held
liable for fault. In other words, public authordi@nd their employees are not exempted
from civil liability. Employees of public authorés can thus be held liable for breach of the
general duty of care as establishe®anoghue v StevensSrand subsequent cases as well
as other specific duties imposed on classes likeumers and employers or other
categories of people specifically provided for undeatute’® This means that private
parties and public bodies are treated alike byldleof delict. However, since the 1970s
there has been a debate amongst both judges aoldrscim the UK as to whether (i) the
principles of delictual liability applicable to plubauthorities are really the same as those

applicable to private parties, and (ii) whethewytbeaght to be the same.

This is largely because of the tension within tbdan of public delict. Delict as an area of
law has been developed as an aspect of privatenlélne province of individualster se.

Public authorities on the other hand, are necdgseeither individuals nor private persons.
While they perform acts which are similar to andyntlaus result in harm which can be

done by private persons, public authorities alswycaut functions and exercise powers

19 Smith note 6 supra at 635.
22 M A JonesTextbook on Tort&8™ ed Oxford University Press 2002) 390.

Ibid.
221932 SC (HL) 31,1932 SLT317. This is a Scottiskedaut accepted as the leading case in both Sudts a
English law. In turn, key subsequent decision$efiiouse of Lords such &aparo v Dickmarhave been
accepted by the Scottish courts.
% For a recent discussion of the theme, see gepéfaiornford Towards a Public Law of Tort@Ashgate
Hampshire 2008).
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which ‘have no clear analogue in the private sphér&@hese include powers to make
decisions to grant or withhold licences, confisqateperty, detain people for security and
related reasons, impose and collect levies, taxesfiaes, award and distribute social
benefits, etc. All of these can be carried out way that raises questions of damage or
harm to individuals or groups. None of these amiex out by private persoris.Thus,
they havedistinctivefunctions. Due to the peculiar nature of publichauities, there is
some dispute as to whether it is appropriate tolyafipe same principles to public
authorities as are applied to private persons étictal liability. The traditional approach

has been to apply the same principles to 56th.

In recent decades the courts have sometimes seerbeddeveloping a different approach
to public bodies, but with a lack of consistenayd @his has led to lack of certainty on the
position of the law on the matter. Academics akedeéid into three groups. Some consider
that the private law principles are perfectly addquo resolve disputes involving public
bodies, while others claim that the ordinary prhes of tort/delict are likely to give

insufficient protection to public authorities angat special principles are required. Yet
others hold the view that the ordinary principlésont/delict give insufficient protection to

individuals harmed by the actions of public autties?’

The first view advocates that public authority lisy should be treated in the same way as
private persons. This according to Cornford is Hase ‘Dicey’s equality principle’ which
he argues, has been ‘effectively’ abandoned bytets except in relation to the issue of
liability to pay compensation when dealing withidelal liability of public authoritie® A
leading proponent of this view was Stephen Béalleyho has argued that ‘ordinary
negligence principles’ were adequate for resoltimg liability of public authorities once
‘due regard’ is paid to their ‘special positiofl. Thus, on this view, while public authorities
do perform functions which were clearly differembrh ordinary persons, this did not

justify a restrictive application of torts law them. If anything, accommodation can and

|bid. at 3.

*®pid. at 3-4.

% |bid. at 3.

" |pid. at 6-7.

*%|pid. at 3.

# It is noteworthy that he seems to have now madiifiis view more towards development of separate
mechanism for dealing with public authority liahjliSee S Bailey ‘Public Authority Liability in Ndéigence:
The Continued Search for Coherence’ (2006) (26).éjal Studies 155.

%M J Bowman and S H Bailey ‘Public Authority Negdizce Revisited’ (2000) 59 (1) Cambridge Law
Journal 85,103.
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should be found for holding them liable for harnffeted by those who are negatively

affected in their persons or property by their work

While proponents of this view concede the sometidisisnctive nature of the functions of
public authorities, they maintain that the ordingsginciples of torts like those of
negligence for instance contain the required fléikybto maintain the necessary balance
between the interest of the private claimant arfdraker public authority. In other words,
the private tort approach provides mechanisms totept the claimant's right to
compensation for harm while simultaneously takinge caccount of public authorities
responsibility to act in the public interest. Thhe introduction of a ‘public law hurdle’ to
be satisfied by claimants against public authajti@s will be discussed later, has been

criticised by proponents of this viett.

Bailey and Bowman have criticised the creation apdration of a ‘policy/operational’
dichotomy that seeks to impose barriers or redfnetopportunity for securing the liability
of public authorities for tort in the same way asvate persons through the general
principles of tort? Brodie has condemned it as rendering the dutyacé owed by public
authorities ‘superfluous.’” Like Bowman and Baildye argues that the imposition of the
private law position on the duty of care to puldigthorities is appropriate to achieve the
same aim of maintaining high standards in serviekvery. He emphasises that it is
‘wholly appropriate to regard the imposition of atyl of care as a legitimate means of
encouraging holders of powers under statute toceseeidue care in deciding when and

how to make use of them’

Holding public authorities liable in torts in acdance with private law rules and practice
means they are not only accountable, but theyralpbe obliged to review their practices
through such challenges to ensure optimal perfoceanVhile courts may not view
damages as the most appropriate remedy, therengemmaich support for the view that it is
‘usually the best the law can d¥.In light of public expectations that public autiies are
established to serve and ‘protect’ them, there lshba no question of the propriety of a

further expectation that the latter would pay congation where they fall short of that

*Ipid. at 85-132.

%2 pid.

% D Brodie ‘Compulsory Altruism and Public Authog$’ in D Fairgrieve M Andenas and J B@lbrt
Liability of Public Authorities in Comparative Pgrsctive(British Institute of International and Comparative
Law London 2002) 541, 547.

* Ibid. at 547-548.
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duty in the same wa$. As with private persons, the liability of publiathorities and the
damages they ought to be mandated to pay for dedictual conduct are amenable to and
should be subjected to private law. To do otherigeonsidering their liability through a
public law approach is not only unnecessary butesmdble, as it would lead to
complications®® Arguably, such a conclusion is correct, the insieeness of the courts on

which approach to adopt had created complexitids tanan extent, confusion.

As has been indicated above, a second group otashiaold the view that the ordinary
principles of tort/delict are likely to give insidient protection to public authorities and
that special principles are required. A notablepprent of this view is Tony Weir.
According to Weir, the ‘extension of governmenttsorhave been bad not only for
government but for the law of tort as wéll. Two distinct currents drive the position
adopted by Weir in his specific focus on torts lamd the liability of public authorities in
the United Kingdom. First is the ‘tension’ betwetre public and the private sector.
Second is the ‘tension’ between central and thallgovernment® However, as will
become clear both appear to have the central teafua concern about (unjustified) cost

implications on government finances.

On the tension between the public and private setir is concerned that in recent
years, many governmental functions have been istrgly ceded to the private sector
including the provision of health services and etlenregulation of activities of the private
sector. The expectation on the face of such ineréashat the private sector will in this
event bear an increased amount of tort claimsngrisom this shift since the private sector
now functions in many more areas hitherto excldgiver largely the province of
government. Yet, in many instances the structurtertd law, particularly, the operation of
the concept of subrogation, has led to an increasieer than a corresponding decrease in
the liability of government for torts committed pegly so to speak, under the watch or by

the agency of private parti&$As Weir stated:

at present the law of subrogation and the law oftrdoution, both the
products of so-called equity, operate, as equityfsen does, against the

public interest and the public purse, in cases @héthe question were put

% |bid. at 551.

% |bid. at 553-5.

37T Weir ‘Governmental Liability’ (1989) Public La#0.
38 |bid. at 40.

% bid. at 40-45.
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properly, openly and directly, namely, “Should #wathority have to pay
this person, insurer or tortfeasor, for his ecorwloss due to the authority’s

negligence?” the answer would be an unequivodd.” *°

On the second ‘tension’ he notes that in contrasiotmer times when power struggle
between the centre and the constitutive partstezsuh a victory of the centre, the centre
has become relatively weak while more governmefutiattions have been ceded to the
latter. Ironically, while Crown Immunity operates laast to reduce the liability of the

centre, no such immunity is available to local auties where most of the ‘action’ takes
place. As he laments, the result is that ‘localegament is much more important than
central government. Local government may decidg, legt it does more, and tort liability

attaches to people who do rather than to peopledebie.** To complicate matters, local

governments are having to progressively reduce #taff while they have more areas, to
supervise even if notionally, and ensure policy endidm the centre is appropriately

implemented again leading to wider exposure tardan delict.

Further, Weir makes a direct case against the pppteness of treating public authority
liability differently in light of the complex or wame of work they have to handle. He
considers that the strenuous and, or, specialisgdren of those functions indicate a
restrictive rather than a liberal approach to inmpgsliability on public authorities

performing them. The activities of public autha#inot only attract claims, but also their
business is ‘big’. In other words, the range of clistns they must administer is
exceedingly large. Thus, he notes for instance KHBwmingham Corporation was

processing 20,000 requests per year, yet ‘whemtitoge wrong’, it ‘had to pay for it.’

Similarly, while ‘other people and bodies occupgda local authorities do so more than
any other. Despite their large-scale holdings,kentithers, local authorities ‘make so much

of their land available for recreational purposeish no power to exclude liability*?

In sum, the current developments in the law ofstq@nd delict) over-burden local
authorities, at a time when a considerable pagoekernmental functions are being wholly
or in part undertaken by private players. Maintagnthe current level of development is

not healthy. Further, Weir concludes that ‘the pre® of local authorities as defendants

40bid. at 40-45.
“1bid. at 47.
42 bid. at 57.
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has been bad for the law of tof.1t is, however, relevant to note that Weir's detiwas

written in 1989 and the law has moved on since.then

Some scholars hold a third view on the nature ef lthbility of public authorities for
delict. This has arisen due to one of two reas®hs.first is frustration with the reluctance
of the courts to move away from the traditional ragh of dealing with public authorities
through the so called ‘Dicey’s equality principtiscussed above. The other is scepticism
about the capacity of torts to deal with the lidpibf public authorities. The view is that a
distinct mechanism be developed for holding pulalidhorities accountable for harm
caused in the exercise of their powers and conaluttteir duties. It is interesting to note
that Bailey, as indicated earlier, was one of ttrengest advocates of holding public
authorities accountable through the first apprdaghlighted in the above paragraphs. He
does however now seem to concur with this thirdwaé developing or utilising a different
approach to dealing with the liability of publictharities. Bailey aptly captures the first

strand of this approach:

The story thus far does not show the common-lawhateof developing
the law in a flattering light. Recurrent featurdstle case-law include...
fundamental errors of analysis, the introductiorcafplex and ultimately
unworkable sub-principles into the picture and asigéent confusion

between public and private law principfs.

The considerable resources allocated to litigatinrthe liability of public authorities both
by claimants and the public authorities have larggine to waste as the outcomes have
‘commonly provided neither the remedy sought by ¢le@mant nor sufficient clarity for
the future.*® While the case law has seen some positive devaopm dealing with the
liability of public authorities, substantial confas remains in the case law as to the proper
approach to dealing with the liability of public tharities. To achieve coherence and
certainty in this area of law, it has become maesging to develop appropriate alternate
mechanisms for compensation arising from the lighdf public authorities for harm with

the benefit of the case law on the mafiéis would involve recognition of ‘extra-judicial

**Ibid. at 61.
“4 Bailey note 29 supra at 156.
** Ibid.
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remedies’ on the part of the courts and the dewvedop of a more precise legislative

regime for public authorities’ liability by Parlisent.*®

Perhaps a more formidable advocate of this viewasol Harlow who represents the
mainstream of the third approach. This group obkais, the most prominent of whom is
Patrick Attiyah, appear to harbour a strong aversio many aspects of tort law in
general®’ Attiyah for instance, criticised the ‘blame cukUf® which the system of tort law
has been used to promote and sustain. He notesnthla¢ recent past, the courts have
progressively ‘stretched’ tort principles to accootate and favour claims against public
authorities wrongfully. ‘Individuals,” he advocatesust accept responsibility for their
own problems*® He criticised what he considered an undue leamhgome judges
towards ‘left-wing welfare culture of the 19608.’

Harlow argues that it is inappropriate to seek &e wort law for what amounts to
‘distributive justice.” While tort is properly inked for securing stopping of harm, it is
quite wrong to seek to use it to achieve the radigion of wealth or support the less
privileged in society, yet this is what the curreystem of tort claims against public
authorities doesThe current state of the law on the liability ofbpia authorities in the

United Kingdom developed as result of the welfdeges system which saw the public,
especially the less privileged social class, depgndieavily on public authorities for
housing, unemployment benefits and a wide rangsoofal services including education
and healtit> With the continuous and substantial reductionhefse benefits, recourse is

being made to tort law to fill the gap

Within the shrinking boundaries of the welfare stabrt law was assuming
a ‘last ditch function’ of filling gaps in declingnwelfare services. It had
become machinery for distributive justice. Tort lavas being asked to
supply for the few what retreating public serviasgsre taking from the

many>?

*® |bid. at 155-184.

" See generally, P Attiyahhe Damages LotterfiHart Publishing Oxford 1997).

*® |bid. at 157-158.

“9|bid. at 142 emphasis in original.

%% bid.

z; C HarlowState Liability: Tort Law and Beyor{®xford University Press Clarendon 2004) 1-5.
Ibid. at 5.
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In short, the current regime of public authoritgblility in tort, developed against the
backdrop of a ‘risk-averse,” ‘paternalistic’ andctim-oriented’ society. State functions
came to be conducted in an atmosphere where akife) forms of riskswere to be

anticipated and addressed as standfarth other words, government activities and

regulatory functions were expected to create &-fise environment>*

Furthermore, Harlow advances the argument thatewthié Diceyan doctrine of equality
has instinctive appeal, its application to tort l@wnappropriate. Those who disregard the
limits of the equality principle and insist on aypl it to tort law must be prepared to face
the problems that arise from such ‘sworn allegidnteTort law is inadequate and
inappropriate for determining public authority lilgy through a functional analysis.
According to Harlow, tort law has proven ‘uneconomiinefficient’ and ‘ineffective.®®
Utilising tort law for dealing with public authoyitiability with its ‘individuated®’ nature
should be curtailed. Tort law should be used asst ftather than preferred option, and as

an avenue for ‘corrective® rather than ‘distributive’ justice.

In place of the continued expansion of tort lawdé&al with problems of state liability for
which it is ill-suited, Harlow suggests the devetamt of extra-judicial compensation to
redress harm arising from state activityTo achieve this, a ‘concordat’ for a new system
which upholds ‘collective responsibility and socsallidarity’ should be produced through
the cooperation of judges, policy-makers, academnzt legislators. This will make for a

less aggressive system than that posed by thenpreagns approacf.

Certain common ground can be deduced from the thfsent positions analysed above.
Perhaps the most obvious is recognition of the tfzatt public authorities can and do cause
harm in the discharge of their duties even in theefof the divergence on tipeoper
approach to addressing or dealing with this. Angtleven if less obvious point of
agreement is that some form of redressdeemedredress should be made to victims.
Again, the divergence seems to rest on the app@tedmits or sometimesature of such

redress. The interaction of these two critical ésswhich form the points of departure of

3 |bid. at 5-6.

5 bid. at 125-126.
%5 |bid. at 7.

%% |bid.

57 |bid. at 8.

%8 |bid. at 11-40.

9 bid. at 127.

80 bid. at 8-9.
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each of the three views is clearly visible, someemmominently than others in the cases

highlighted below.

It is important to note that before the 1970s, dksumption was that public bodies and
private parties were treated alike in tort/delintthe 1970s and 1980s the courts appeared
to take the view that public authorities needefi@dreated differently in a series of cases.
The next phase was the imposition of broad exemgtioom liability on policy grounds.
Then in the late 1990s, the House of Lords appetraghange its mind and reject these
blanket immunities thus making it easier to estdibl duty of care, but also setting a high
threshold for establishing breach of duty. Fronmuarb2000s onwards, the courts appeared
to explore a variety of ways of limiting the scopfdiability by for instance finding a duty
of care not established for lack of proximity, ahd courts continue to use policy reasons
to exclude a duty of care but in a more subtle Wen before. Thus for example, by
refusing to find a duty of care exists where thauld undermine the main purpose for

which statutory powers had been confefted.

Furthermore, in dealing with the question of negpfige liability of public authorities, the
courts are faced with the problem of the interactaf public law with private law.

Precisely, they have to determine whether a pubbdy, created usually under or
performing functions created by statues, shoultiddé liable for negligence. According to

Booth and Squires, the dilemma is:

Should the courts preclude public authorities froeing held liable in
negligence because the claimants have failed tsfgathat are known as

public law ‘hurdles’ or ‘filters%

The core of the hurdle is that before a claim loarbrought, the claimant must show that
the action of the public authority is unlawful atlglic law. To achieve this, the claimant
must demonstrate that the action of the public @itthis irrational and thus not covered
by the scope of the discretionary powers of thdipwuthority. In other words, what the
courts have set up is the question of justiciabdit the claim, the justiciability or what the

Law Commission has referred to as tittea virestest®

®1 See Booth and Squires note 2 supra at 21-28.

®2|pid. at 13.

% The Law CommissioAdministrative Redress: Public Bodies and Citizébsnsultation Paper No.187 17
June 2008) 36.
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‘Justiciability’ has been defined as the ‘institutal competence of the courts to decide a
case.* In order to determine whether to proceed withanelin tort (or other legal claims
for that matter), the court will examine whethee thatter is one over which it has power
to determine. It is a preliminary issue. Basicalljhere the case relates to ‘policy’ or the

manner in which resources are allocated, the cauilitgenerally decline jurisdictiof®

In earlier cases, likBorset Yatch Co. Ltd. V Home OffiteAnns & Ors v Merton London
Borough Councfl’” and X (Minors) v Bedfordshire County Coun®ithe courts strictly
applied the public law hurdle or the justiciabiligst on the question of liability of public
authorities. This meant that unless a public auttheras acting illegally, ‘irrationally,” at

public law, a claim in negligence could not be aimstd against {t°

There are two aspects the courts will considerhenigsue of justiciability as it relates to
the negligence of public authorities. The firstish regard to whether the claim is within
the technical competence of judges to deal witleesithere are a number of bodies like
regulatory ones that could be in a better posittohandle such claims. In particular cases
it may be that such other bodies are better switdthndle such claims in which case it is

preferable to decline jurisdiction and have thoseiés handle the complaint.

The second relates to the concern that the camrtaking on certain claims may be
interfering with the democratic process though mécdly, the issues arising from the
claim may be within the competence of the courisorder to resolve these concerns, the
courts have developed certain tests on the issugstiCiability of negligence claims
against public authorities. The tests have themesehot been free from problems in their

application to specific facts.

The foregoing attitude of the courts in recenteinas to the issue of justiciability is well
reflected in the decision of the House of Lord¥Xim Bedfordshire County CounéfiLord

Wilkinson stated:

% Booth and Squires note 2 supra at 33.

% bid. at 29.

% [1970] AC 1004 HL. This case is regarded as thgiriméng point of the present focus of the courts on
justiciability as it relates to negligence of pebdiuthorities see Booth and Squires note 2 suf3a.at

711978] AC 728, HL.

68 (1995) 2AC 633.

%9 Booth and Squires note 2 supra at 13.

%bid. at 30-31.

" X v Bedfordshireote 68 supra.
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Where Parliament has conferred a statutory discren a public authority,
it is for that authority, not for the court to egise the discretion: nothing
which the authority does within the ambit of thealetion can be actionable
at common law if the decision complained of falistside the statutory
discretion, it can (but not necessarily will) givese to common law
liability...a common law duty of care in relation to the takofgdecisions
involving policy matters cannot exist...a common diamy of care would be
inconsistent with, or have a tendency to discour#ige due performance by

the local authority of its statutory dutiés.

He went further to state that where the factolsvemt to the exercise of the discretion
relate to matters of policy, the court cannot agjatd® on such matters. Nor can they reach
the conclusion that the decision was made outsise garameters of the statutory
discretion. This is because the statutory framewmdscribing the duties of the public
authority will be relevant to the determination tbe justiciability or otherwise of the
claim.”® On the first aspect, the courts have stated cekiails of issues which cannot be
effectively resolved through judicial interventiohhese include security measures taken
by the Home Office in relation to the safe custadyprisoners;* and also a highway

authority’s handling of road infrastructufe.

The second aspect as noted earlier, relates foldlbe of courts in a democratic society. In
this respect, the central issue is the view thaileated judges should not, even where it
can be taken that they technically have jurisdictisubstitute their opinions for that of
elected representatives of the people, since thidgdvamount to interfering with the public
will. Such decisions are regarded as ‘politicalidaunsuitable for judges to makKe.
According to Booth and Squires, ‘the primary concisrthat...It is the legislature and not
the courts that ought to decide questions of paheyplving utilitarian calculations of the
public good and resource allocatidh.Suffice it to say that it is only after there is a
positive determination of the issue of justicidlgithat the matter proceeds to trial.

2 |bid. at 738-739. Emphasis mine.

" Ibid. at 740.-141.

" Dorset Yachnote 66 supra.

75 Stovin v Wis¢1996] AC 923, HL. See alddarcic v Thames Water Utilities Limitéd004] 2 AC 42, HL
® Booth and Squires note 2 supra at 40.

" pid.
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The public law hurdle has been quite problematitsimperation in this area of the law and
the courts have had considerable difficulty witlioit some time® It is only when this is
resolved positively that the court will then prodde examine whether a duty of care is
owed the claimant by the public authority. Howeveom the 1990s, there has been a
noticeable movement away by the courts from thélipdaw hurdle’ in the determination
of the liability of public authorities for negligea. Two cases in particular have been noted
for establishing this new tren8arrett v Enfield London Borough CouriéikndPhelps v
Hillingdon London Borough Coundif The decisions of the House of Lords in the two
cases have been credited with the view that théigplaw hurdle as set up in the earlier
cases, particularlyporset Anns v Mertonand X v Bedfordshireis not appropriate for

determining the liability of public authorities megligence.

After considering justiciability, the court assesswvhether there exists a duty of care.
Where a duty of care can be shown and falls intestablished category of liability, the
court will impose a duty of care. If the claim Vel then the courts consider whether to
impose a duty of care according to tbaparotest. Claims may be defeated at any of the
three stages of th€aparo test. In considering the application of the thiidb of the

Caparotest, the courts are likely to look at public pglconsideration&"

With reference to public policy, Booth and Squihese pointed out that policy arguments
to limit the liability of public authorities opemtsomewhat like a ‘ment from which
courts choose options they prefer in the deternunaif claims against public authorities.
Despite this, they suggest that it is still possitd distil two types of policy arguments in
the practice of the courts on this point; ‘consedia# and ‘separation of powers

rationales®®

One type of consequential policy argument appearbe that identified by Deakin,
Johnston and Markesinis that the claim in issue bwapetter borne by another person or
body rather than the public authority since paysngpensation may require diversion of
substantial resources away from general publicises\or lead to an increase in taxation.

This is commonly the case where insurance can dake of the damages suffered as the

8 |bid. at 13.

912001] 2 AC 550, HL.

8012001] 2 AC 619, HL.

8 Booth and Squires note 2 supra at 5.
8 |bid. at 167.

8 |bid.

8 Deakinet al note 17 supra at 400.
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court held inStovin v Wis& Lord Hoffman delivered the decision of the majpiit which

he agreed that some of the arguments againstityatait omissions do not apply to public
bodies like a highway authority. However, he mamgd that there are important reasons
why the distinction requires the two should betedaifferently by the courf®.

Their Lordships felt that it would cause a distomtiin the budget of local authorities to
impose a duty of care on them as highway auth&oityailure to exercise a power, even if
such failure is ‘due to irrationality.” It would 9 impact negatively on their overall

services to their constituents. According to Lomffrhan:

This woulddistort the priorities of local authoritiesvhich would be bound
to try to play safe by increasing their spending@ad improvements rather
than risk enormous liabilities for personal accigdeifhey will spend less on
education and social services. | think thias important, before extending
the duty of care owed by public authorities to ¢des the cost to their
communityof the defensive measures which they are likeltake in order

to avoid liability®’

Lord Hoffman further noted that the denial of liglyiby the local authority does not leave
the claimant unprotected. There was compulsoryramae to provide compensation for

victims 8

The views expressed by Lord SteynGorringe (by her litigation friend June Elizabeth

Todd) (FC) v Calderdale Metropolitan Borough Couffcprovide another instance of the

consequential policy argument, the ‘floodgatesuangnt. The case centred mainly on the
breach of statutory duty by a public authority. d &teyn identified the dilemma the courts
face on the matter in this way:

On the one hand the courts must not contributééocteation of a society
bent on litigation, which is premised on the illusi that for every
misfortune there is a remedy. On the other haretethre cases where the
courts must recognise on principled grounds the pating demands of

corrective justice or what has been called “the mfl public policy which

8 Stovin v Wis@ote 75 supra.
% |pid. at 946.

8 |bid. at 958. Emphasis mine.
% |pid. at 958.

8912004] 1 WLR 1057.
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has first claim on the loyalty of the law; that wgs should be remedied’”

Another dimension of the consequential policy amgat for the limited immunity for
delicts granted to administrative authorities i® theed to protect them from being
disturbed by many cases that may be largely withoerit. Allowing many cases that can
fall in this category to be brought against pulalithorities can lead to the huge waste of

time and money in the pursduit of their defefite.

The separation of powers argument is directeda@epting the policy-making powers of
public authorities which ordinarily should not hebgected to judicial review for the proper
functioning of such authoriti€$. This is to ensure that the democratic will of freople
declared through their representatives in Parlidraes not frustrated or ‘undermined by
the imposition of liability on a public authority® In the discharge of their functions,
public authorities cause loss to individuals thtougeir actions or omissions to act. In
some cases the issue is straightforward, as whereublic authority is under a statutory
duty to act in a particular manner or otherwise.il@/lperforming their duties, public
authorities can sometimes affect the interestsasfiqular groups in the general public
interest, it would result in undue interferencealiow an unlimited class of actions against
them in the exercise of their powéfsUnless there is a clear statement in a law made by
Parliament according a right of action to a spediftlass, it would be contrary to the intent

of Parliament for the courts to impose liability tve public authority?

In other instances, it may be difficult to detemmihow to deal with situations where the
public authority has neglected to act due to wlmaticc be considered as sound political
reasons. This may be the lack of resources or tilogitp to be accorded to allocation of
scarce resources for instance. There is thus aorteng issue of whether the case in
question igusticiable before the court® This is particularly the case because the courts
may not be in the right position to determine thaper allocation of resources or direction

of policy, at least in the context of a democratiate’’

Additionally, there are specific legal issues thawve been raised about the distinctive

% pid. at 1059.

1 Deakinet al note 17 supra at 400.

%2 pid. at 401.

% Booth and Squires note 2 supra at 167-168.
*Ibid. at 10.

% |pid. at 168.

% Stewart note 9 supra at 153.

" Deakinet al note 17 supra at 401.
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character of administrative liability. One of thegal reasons for restricting liability of
public authorities was articulated by the HouselLofds in X v Bedfordshire County
Councif® which was heard by the House of Lords as partvef dppeals all dealing with
claims for negligence and some involving claims foeach of statutory duty. The
principle, according to the House of Lords is twakre statutory discretion was conferred
on a public authority, nothing done by the autlyowithin the ambit of the discretion was
actionable at common law. However, where a decisamnplained of was so unreasonable

that it fell outside the statutory discretion, aidd give rise to common law liability.

X v Bedfordshireconcerned allegations that a local authority reittd to take children
into care despite evidence of neglect and abugbdiy parents. In this case, the House of
Lords stated that when local authorities perforatugbry functions, a common law duty of
care might arise. Any claimant basing his claimaocareless exercise of a statutory duty
had to show the existence of circumstances givieg to a duty of care under common
law. The courts will not impose a common law dutyt was inconsistent with, or had a
tendency to discourage, the due performance ofatety duty’® Another important
consideration in extending or restricting the lidfpiof public authorities is whether it
appears there would be no other remedy for bre&dtatutory duty as lord Wilkinson

stated:

If there were no other remedy for maladministratod the statutory system
for the protection of children, it would provide bstiantial argument for
imposing a duty of cart”?

Another legal reason that has been raised foritignithe liability of public authorities is
that the law may provide certain immunity from grénciples of common law liability in
tort. This would appear to be the case where shgeisurns on liability in nuisance or it is
consonant with the principle iRylands v Fletchef? In that case, the House of Lords
established the principle that where the owneraofl] without wilfulness or negligence,
uses his land in the ordinary manner of its useugh mischief should thereby be
occasioned to his neighbour, he will not be lialole damages. On the other hand, if he
brings upon his land anything which would not naliyrcome upon it, and which is in

itself dangerous, and may become mischievous ikapt under proper control, though in

% X v Bedfordshiraote 68 supra.
% |bid. at 730-740.

190 hid. at 751.

1011 R 3 HL 330 (1868).
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so doing he may act without personal wilfulnesaagligence, he will be liable in damages
for any mischief thereby occasioned. Thus, the ymgdion is that an activity that is

provided for by law when conducted negligently wilve rise to liability™°2

In order to establish the breach of statutory dagginst a public authority, the courts
construe the statute to determine whether it wasntention of parliament to confer a right
of action on any class of individuals. It furthestermines whether the claimant belongs in
that class. The effect of this approach, it hambeated, is that it limits the number of
possible claims that can be brought against puhliborities in the performance of their
duties®® which are regarded as been done in the generdicpimterest:®* Another

implication of the approach of the courts is thaeaves the court with wide powers to
declare what the intention of Parliament (whiclussially not a straightforward matter to
determine), is in making the relevant statute. Thads to the result that the principles
becomes difficult to predict what the finding ofetltourt will be on the existence or

otherwise of the liability of public authoritiesrfthe tort in any given case

In actions for breach of statutory duty by pulalichorities, the claimant is usually entitled
under English law to injunction, mandamus or a aetiort®® and in some cases,
damages?’ However, a claim for damages will succeed ontpé claimant can show that
s/he is also owed a common law duty of care byti#ic authority or there are provisions
of a relevant statute that provides specifically damages’® The courts approach the
determination of the question of damages, agaiom fifinding out the intention of
Parliament on the issue as only a few statutesagentny reference to civil liabilityf®
This was confirmed by Lord Browne Wilkinson ¥v Bedfordshiré*® Though the torts of
negligence and breach of statutory duty are sepasdih respect to public authorities, they

commonly come up for consideration together.

All of the foregoing and related issues concerrhngliability of public authorities, given
their (sometimes contestedistinctivecharacter, have led to divergence of opinionshen t

192 Deakinet al note 17 supra at 402.

1% |bid. at 426.

104K M StantomBreach of Statutory Duty in TofBweet & Maxwell London 1986) 73-74.

195 Booth and Squires note 2 supra at 291.

1% ¢ HarlowCompensation and Government Tq@sveet & Maxwell London 1982) 68. Scotttish renesdi
are interdict, implement and declarator.

197 Booth and Squires note 2 supra at 289.

1% |bid. at 290.

199 pid. at 291.

10 v Bedfordshiraote 68 supra at 731.
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appropriate approach to deal with their liability delict. With this comparative insight
which will be explained later in section four, stappropriate to return to the nature of the

liability of public authorities in Saudi law andethvork of the Board of Grievances.

5.2.2 Nature of Delictual Liability of Public Autho  rities under Saudi Law

As indicated in the discussion on the Board of Guees, the liability of public authorities
is recognised and enforced in Islamic Law. Under Blamic political system (as in
others), public authorities are required to acttiom authority of the state and are thus
bound by the principles that bind the state. Onthefassumed foundational principles of
the Islamic social system is the need to maintdiatvihas been referred to as ‘equipoise’ in
society'* The concept requires that every segment of sotietgealt with in a manner
that achieves justice equitably. This aspect @nst law no doubt constitutes a challenge
given the dynamic nature of social experience whieeecontext of the society inevitably
plays a role in conceptions of what is just or &hle. Based on this fundamental
principle, it has been argued that in the area aic] the public interest may not be
allowed to trump or override individual interestt lvather, they are to be treated equally.

Musleh-ud-deen states in this regard:

The peculiarity of Islamic Law is that it has al#e standards of
justice...It cannot move towards more stress upomakoterest and cast

liability upon someone deemed better able to keaf i

On this view, the individual as well as the colieetor the community are to be equally
protected® As a general rule, all individuals, private, patdir group are required to bear
the same level of responsibility for their delidtaats. This may be considered a literalist
view, an attempt to keep to a strict constructiérihe sources, which is the most basic
function of any adjudicatory process. In this relgar is relevant to note that the general
tenor of the law with respect to delict is that siderations of public-policy which play a

prominent role in common law, have not played sadle in the Islamic legal system

particularly as operated in Saudi Arabia.

1M Musleh-ud-DinConcept of Civil Liability in Islam and the Law ®brts (Islamic Publications Ltd
Lahore 1982) 51.

"2 |bid. at 51-52.

2 |bid. at 51
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It is not entirely clear what have been the deteative factors of the liability of public
authorities in Saudi Arabia. As stated in chapkeed, the jurisdiction of the Board, in

accordance with Article 48 of the Basic Law prowdieat:

The courts shall apply to cases before them theigioms of Islamic
Shari‘ah, as indicated by the Qur'an and tBennah andwhatever laws not
in conflict with the Qur'an and the Sunnah whicte thuthorities may

promulgate®**

The law conceivably gives wide latitude for deyeteent in this area in particular and
legislative development in the country generallge Tlause providing for the judiciary to
enforce laws not in conflict with the sources isadification of a fundamental principle of
Islamic jurisprudence, namely that whatever is prohibited is allowed. On this basis, it
has been argued that this principle of Islamic laakes the legal system dynamic and
adaptive to social change as a necessary aspestotdim to be intended for all times and

situationst'®

A study of the cases dealt with by the Board satgie has wide latitude in the exercise of
its judicial powers with the central objective @h#eving justice in accordance with Article
48 of the Basic Law. An important indication of tBeard’s interpretation of the nature of
its powers is provided by the views expressed nelatively old appeal decision in the
context of the life of the Board. IX v Ministry of Healttt*® it declared that balancing
public and private interests is a ‘delicate’ issu@ch must be handled with ‘precision.’
This casevas in fact decided before the Board was constitunt® an independent judicial

body"*’ but is worth further consideration.

The defender rented a property frofifor a certain term and before the expiration & th
term, X notified the defender that he did not wish to renkee lease. The defender did not
respond to his correspondence and overstayed the %he claimant then filed a suit
claiming rent for the overstayed period in accom#gamith the operative market value

which was higher than the contractual rent. Themér refused to pay the ‘market value’

14 Jtalics mine for emphasis. This position of thesBaLaw has been affirmed in the proposed Bill of
Proceedings and Procedures of the Board.

15 F E Vogellslamic Law and Legal System- Studies of Saudi iaréonninklije Brill NV Leiden the
Netherlands 2000) 3-4.

116 (1979) case No 266/1/Q 1399ajmu’ah al-Mabadi al-Shariyyah wa al-Nadhamiyy4fihe Board of
Grievances Riyadh 1980) 61.

171t was at the time, a judicial body but part of thepartments of the Council of Ministers. .
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rent insisting on the amount in the contractuat.réhe Board held that the defender was
entitled to some reasonable time to vacate thegptypfollowing the expiration of the term
and awarded the claimant the same rents for thabcpelt went further however, in
holding that the defender was liable to pay theketavalue-rents for the period from the

end of the ‘reasonable time’ until its actual vamabf the property.

The defender appealed the decision to the appeitaig of the Board. The central issue

on appeal was the argument for the defender teaBtiard was wrong to have determined

a ‘reasonable time’ in the manner it did, as thmanted to creating new contractual terms
for the parties. This, it was argueduira viresthe court. The course open to the court was
either to determine the old contract or orderetsewal on the same terms neither of which
it did.

However, the court upheld the judgement. It held the defender should have to consider
that the contract was terminated at the end ofgieed period, at the request of the
claimant. It went further to iterate that succesadministrative justice in its delicate task
depends on wisdom and knowledge of the pre-regsisif good-governance and on
achieving harmony and consistency between publicoaity and care for individuals and
their legal rights. The lower court, it noted, hadught to reconcile public interest
considerations and the requirements of good-gowemarhis includes the need to ensure
the functioning of public services and facilitiesas run by the Ministry - without
interruption, to meet the needs of the generalipudhd the care for private interests of the
claimant, which require that he receives a fair addquate payment for the use of his
property rented out to the Ministry, without prejeelor harm to his rights?

Interestingly too, the Board went on to declard ghpublic authority should bear vicarious
liability for damage arising from the misconduct it employees in the course of their
employment. Rather than seeking, as in this caseleflect liability, it ought to take

recourse to administrative procedures to disciplimese involved. It pointed out that the
State in assigning a mandate to an employee, haoofor the greater good of society.
Hence, an employee should exercise care and digestik in carrying out assigned duties
in order to achieve public good. S/he should alsokwn a way that does not adversely
affect those interests that are the objective eftdsk or job. If an employee - through

error, negligence or default at work - causes damagublic interest, such as burdening

18 v Ministry of Healttnote 116 supra at 68.
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the State Treasury with unwarranted expendituresif ahe default caused losses or
damage to those dealing with the public authoribhge employee ought to bear the
responsibility of such. Consequently, it is up e state (in a case such as this), if it so
wishes, to reclaim its costs from the person whased it, since it was his/her conduct
which led to the expenditure from the public pursethe event that the conduct is
unjustified*°

The significance oKX v Ministry of Healthcannot be overemphasised. According to the
Board, in order to attain success in the diffidaltk of maintaining balance, the judges
must exercise wisdom that comes from proper apgtieai of the intricacies of
administration and governance, which are distimoimf private interactions between
individuals'?® The reference by the Board to the need for thariig of a ‘delicate’
situation is important. It is indicative of the ogmition by the Board of the need to
maintain an approach that takes into account,abaipoise’ suggested by Musle-hu-deen
which apparently - at least in the experience oeel-developed legal system such as that

of the United Kingdom - is a rather problematicqass.

Of further significance, the Board noted that iraldey with cases where there is no clear
legal rule governing the subject of the disputendrich it is to deliver a verdict, the court
has the authority to devise a suitable solutiohammony with the facts of the dispute and
the circumstances leading to it. It further stateat the judges should seek a compromise
between disputing parties in such a way as to hustice without being restricted by legal
rules or regulations which were intended to orgamslividual relations only?* In other
words, the Board prioritises achieving justice overmalism or black-letter law.
According to the Board this is required ‘...to prozidarmony and coordination between

the interests of the public authorities and thatsgf individual'*??

It remains unclear how well the courts have rededcihis challenge. This is however a
task that is important because reconciling botbresdts prevents injustice and fosters peace
in societyCommenting on this decision, Roslan has notedtkieaBoard has the powers to
devise its own legal rules to deliver a verdictdisputes over which it has jurisdiction and

for which there is no text iBhari'ah, regulations or traditiof?

"9 1hid at 70.

2%hid at 68.

! |bid.

22 |bid.

123 A A RaslanAl-Qanuun al-ldariy al-SaudiMa’had Al-Idarah Al-‘Ammah Riyadh 1988) 121.
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A further noteworthy, aspect of the Board’s decisi® the assertion that the defender was
entitled to a ‘reasonable time’ to vacate the priypand for which it was also liable only
for the contractual rent. This clearly, as a judfieghe General Court of Al-Madinah who
preferred to be anonymous explatfisdeviates from the position in law on such congact
between private parties. In such cases (which atermiined by thé&hari’ah courts), the
defender will not be granted such ‘reasonable tiared will be liable for the prevailing
economic rent rather than the contractual renthisiway, this decision appears to suggest
that the liability of public authorities may be dted distinctively. At least, this was the

tenor of the Board’s decision.

X case reflects the recognition and importance bfipinterest in the jurisprudence of the
Board. However, the jurisprudence of the BoardigaiBcantly different from Scots and
English law on the treatment of public interesthia way it seeks, as mentioned earlier, to
achieve a delicate but concrete balance betweemuhgc interest and the right of the

individual to be compensated for unjustified harm.

A few years after this decision, a Royal Ofdewas passed establishing a Unified Code
for Governmental Contract for Renting Property tanistries or any public authority.
Article 2 of the legislation stipulates that suabntacts will be renewed for the same
period as the original lease or less accordindgn¢oagreement of the two parties in a new
contract. The owner of the property has a dutynform the public authority (tenant) 90
days before the expiration of the contract if sélees not wish to renew the contract.
Otherwise, the tenant has the right to stay inptiogerty till the period required after such
expiration but not exceeding 90 days from that .dékes Royal Order does not, however,
address the circumstances of ease in which the tenant remained despite the owner

having given the full contractual period of notice.

The decision in th& case is however primarily concerned with contralctiability, and
the extension of the above arguments to the cadelmtual liability is an open question.
Despite the decision iK, it is contended in this chapter that the subseoases decided
by the Board continues to support the view thatliddality of public authorities in delict
remains similar to that of private individuals. ¢ther words, the jurisprudence of the
Board on the issue has remained the same as g®cclslamic law position which can be

regarded as the ‘literalist view'. It is now relendo examine the decisions of the Board

124 An interview conducted during a research visitia summer of 2010.
125No. 5171 issued on 12/4/1407 (1985/1986).
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with regard to delictual liability of public authites through a categorisation adopted from

Scots and English law as mentioned above.

5.3 The Board of Grievances and Delictual Liability of the State

Broadly speaking, Islamic law seems to have an mmpdicated scheme of liability in
which the key concept is indemnity for unjustifiedrm that is caused by breaching the
legal duty not to cause harm. The application ¢ basic principle, as the discussion of
the last chapter has shown, covers both intentiamal unintentional harm (as those
concepts are explained in Scots and English'fawiough it is not explicitly stated in
either the classical literature or even in a comerary system like that of Saudi Arabia.
The fact that there is no distinction seems tousgecan important issue in Islamic law and
it seems that particularly with relation to unirtienal delict, the basis of liability might be
broader than in many western legal systems. Theogie hold the view, as stated earlier,
that intention is required either under civil liédyi in Islamic law generall{?’ or in the

case of indirect causation specificaifyf.

Obviously all systems punish intentional wrongdoimgt for unintentional harm under
Islamic law, the scope of liability seems to galfier. Thus it includes persons of unsound
mind and children, ordinarily subjects with dimimegl liability. Individual rights against
unjustified harm are protected irrespective of teumstances of the nature of the
conduct of the violator and the basic principle agm the same without regard to whether
the breach of duty not to cause unjustified hargsulte from an intentional act or through
fault or negligencé? In both cases of intentional and unintentionahhasnce the harm is

unjustified in law, liability is considered to bstablished and compensation is due.

5.3.1 Intentional Delict

Intentional delict is fairly straightforward. Sirail to the Scots and English position, the
decisions of the Board strongly suggests that ihislelictual liability resulting from
specific action that the doer knows can cause Hharitihe victim’s person or property.

Common examples are assault, trespass to land gmavakion of liberty arising from

126 See page 118 supra.

127 See page 82 supra.

128 5ee page 100 supra.

129 A Al-Qasem ‘The Injurious Acts under the Jordan@inil Code’ (1989) 4 Arab Law Quarterly 183, 192,
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cases of unlawful detentidf® Thus, it is again easier to establish this forndelict as

compared with unintentional delict.

In relation to public authorities, what comes tadhis conduct authorised by statute which
would otherwise constitute intentional delict andud, therefore, be unlawful. Where the
conduct causing harm is authorised by statute aa¢he exercise of police powers’ady

is not established. This is the case even where ispglementation is by way of preventive
acts which are deemed legal and the operationeofatinfringeson or indeed, limits the
scope of the exercise of individual rights. In tlosse the implementation of the law
constitutes the ‘right’ or ‘legal permissibilityptcause the harm. M vHael Policé>! the
Board of Grievances reaffirmed the principle of taefulness of a harmful act which is
occasioned by the implementation of the law. ltrdssed a claim of unlawful detention
for over five years on a charge of murder. Durimig time, the claimant had been tried but
not found guilty by theShari’ah Court. The trial had involved appeals to the higlvesirt
with criminal jurisdiction in the country. He claed that he suffered psychological harm
and financial loss as a result of the detentiore Bbard held that the defender had acted
within its powers and in accordance with the refgévagulations which required detention

on charges for murder until final determinatiorthd casé>?

Another example involving a municipality iR v Municipality of Dammant®® The
claimant claimed that he obtained an official liserirom the defender to open a grocery
store. He then equipped, stocked and opened thee Sleveral years later, he was surprised
to receive a written warning from the defender dednag that he must close the grocery
store within two days. The defender subsequentjedeup the store on expiration of the
notice period. The claimant demanded compensatinfo$s of earnings and the products

that were destroyed in the process.

The defender claimed it had issued the claimamngporary license which had expired.
The defender informed the claimant that it wouldl cmmplete the procedures for issuing a
permanent license since the shop was a sourceisdnuoe, annoyance and harm to the
neighbours. A warning was issued to him to empty gnocery store of all foodstuffs

within two days, and since that date was followgdlweekend, the claimant had a grace

130 A bin Mohammad ‘The Types of Torts Against thed®er A Study According to English and Islamic
Law of Tort’ (2000) 44 Islamic Quarterly 507.

131(2004) Unreported Case N&762/1/Q/1427.

*2bid. at 5.

133(1996) Unreported Case No. 160/3/Q 1416.
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period of four days. He was warned that, if he md empty the store, he would bear all
consequential losses in the event the said stoseclwaed. The Board upheld the defence.
It held that the closure was legal and the defemdey excluded from liability on the facts
and dismissed all the claim¥’

In deciding cases of unlawful detention, whereudlisc body exceeded its power, the
Board refers extensively to relevant statutory fmions requiring due processin the
detention of persons. The most common statutoryigion the Board refers to is Article

(36) of the Basic law of Governance which states: th

The State shall provide security to all its citigeand residents. A person’s
actions may not be restricted, nor may he be dedaim imprisoned, except

under the provisions of the Law.

The Board refers to Article 36 in virtually all essof alleged unlawful detention as a
starting point. But it also considers other statytarovisions as well to determine whether
the breach of a statute has occasioned liabilitythenpart of a public authority in such

matters. Thus, il v Ministry of the Interior®® the Board observed that:

putting people in prison means restricting andrtgkheir personal freedom
away and these are the rights Islamic Law prinsigled regulations of the

State came to preserve and not to d&fly.

Furthermore, after construing various constitutiopeovisions and relevant legislation
which in substance secured the right to libertiaeid that since the defender did not follow
due process with regard to the claimant but instbetdined the claimant for all of this
(alleged) period, its conduct amountedkiioata because it was in breach of the relevant
law. ThatKhatacaused the claimant harm resulted in restrictisgreedom and depriving
him of running his business and caring for his fgrfi® It is interesting to note in this
regard that the deputy-head of the Saudi Arabia &furRights Commission while

submitting the country’s human rights report to tddl Human Rights Commission

*41bid. at 5-6.

135 There are a number of similar terminologies foesth e.g.al-Maslak an-Nidhaamial-Toreequl an-
Nidhaamj al-ljraa An-Nidhaamj etc. The Board has used some of these in diffe@ses.

136(2005) Unreported Case No. 2589/1/Q/1426

*7bid. at 4.

138 |bid. Emphasis mine.
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recently, declared that the government has paid atstut 100 million Riyals® as
compensation to formerly detained terror-suspedis were found to be innocent at the
end of 2008:*°

The Board adopted a similar line of reasoning meotcases of wrongful detention. liv
Hael Policé** the claimant, a judgement-debtor was detaine@ifgitt months by the Hael
Police on the complaint of the judgement-creditar failing to pay the judgement-debt.
The defender also seized his monthly salariesHerrepayment of the debt even though
the Province of Hael, which is responsible for eoifty such judgements had directed that
he pay half his monthly salaries until the debejsaid in full. The claimant claimed that he
suffered substantial psychological harm and finandss as a result of the detention. He
demanded compensation from the defender for tlne.defender’s position was that Hael
Police had detained the claimant because he h&st feo carry out the terms of the
judgement against him. Following his arrest theéntéant had alleged he was insolvent but
his claim was dismissed by tl&hari’ah Court of Hael Province. The defender claimed it

acted in accordance with relevant laws and reqdehleg the claim be dismissed.

In line with its earlier judgement iN v Ministry of the Interigrthe Board held that putting
people in prison means restricting and taking atieyr personal freedom and these are
rights guaranteed by Islamic Law principles andulagons of the State. It referred to
Article 36 of the Basic law of Governance mentioaddve as well as Article 7 (3) of the
Provinces Law which provides that ‘the Governoreaich province shall assume the
administration of the province according to the egah policy of the State and in
accordance with the provisions of the Provinces aaa other laws and regulations.” The
law further provides that the Governor has to goi@e rights and freedom of individuals,
refrain from any action affecting such rights arrdeflom ‘except within the limits

provided by theShari’ah and regulations.’

According to the Board, putting an individual ingam serves one of two functions; either
as a punishment applied after a final judicial deci has been taken; or as an interim
measure for custodial purposes to allow furtheresgtigation and prosecution. A basic

principle in Islamic law, according to the Boarslthat individuals are entitled to the right

%9 Circa 20 Million GBP.

140 ‘Non-Muslims “Free to Worship in Private3audi Gazettéd February, 2009) available at:
http://www.saudigazette.com.sa/index.cfm?method=hoegcon&contentiD=2009020928824 &archiveissue
date=09/02/2009. (Site visited 18 February 2009)

141(2006) Unreported Case No. 747/1/Q/1427.
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to their liberty and their freedom is not to betreted. In other words, freedom of
individuals comes first. Preventive detention isigsidered an exception to be used only
when necessary. Individuals are not to be deprofdatieir rights under any reason except
with the authority of law and for specified periodgcording to the Board, this position is

further reaffirmed by Section 2 of the Criminal Bedure Law which provides that:

No person shall be arrested, searched, detaimedipprisoned except in
cases specified by the law. Detention or imprisaminskall be carried out
only in the places designated for such purposesshall be for the period
prescribed by the competent authority. A personeurairest shall not be
subjected to any bodily or moral harm. Similarlg, $hall not be subjected
to any torture or degrading treatment.

The Board went further to state that the law al$pukated the cases, under which an
individual can be detained, one of these casegl@taining a judgement-debtor. Article
230 of theShari’ah Courts Law of Procedut provides that if a judgement-debtor refuses
execution of the judgment against him for a reastmer than insolvency, and it is
impossible to execute on his property, the judgreeaditor may request the detention of
the judgment-debtor by filing a petition with thenspetent administrative governor. The
Governor shall then order the detention of the gudgnt-debtor for a maximum of ten
days. Where the judgment-debtor persists in refugirecution after that period, such
judgement-debtor shall be referred to the courtifgayurisdiction over his place of
residence to consider whether to continue his deteor to release him according to the
prescriptions of th&hari’ah In addition, Article 231 of the law further praolas that:

If refusal of execution of judgment is by reasonrnsolvency, the judgment
debtor shall be referred to the court that hadedstine judgment for the

determination of whether or not he is insolvent.

The Board held that the defender failed to demratescompliance with the provisions of
the relevant legislation mentioned above, but rattetained the claimant without any
judicial determination authorising the detentioheflefore, the action of the defender was
in violation of law, causing harm to the claimant kestricting his liberty and from

working at his job and looking after his family. 8¢ have resulted in psychological

142 Royal Decree No. 21/M (2000).
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suffering and humiliation of the claimant. Therefothe elements of liability have been
established in this case. This decision, accortbripe Board, derives from the established
jurisprudential and judicial principle that where thata of the administration causes harm
to any individual, the victim deserves compensatmmepair the material and immaterial
harm suffered. In other words, the defender ha@dacecklessly with regard to the
claimant. It was liable for illegal detention sintected without complying with statutory
requirements on the matter. The Board awarded desnagthe claimant for the whole

period of his unlawful detention taking into accohis loss of earnings.

The foregoing cases appear to have been deternpniecipally on the basis that the
defenders were in deliberate breach of due-prodieissof interest to consider the possible
outcome in instances where the defender claimsate lacted under an honest mistake.
The claim of honest mistake was an issuélim Saudi Airlines** The defender, a public
corporation, entered into a contract for the hireree of its jets to a person with the same
names as the claimant. The said individual hacdaib pay for the hire. The defender
obtained the national identity number of the peraathh the name in question from the
Immigration Department. Under the impression thase were the particulars of its
absconded debtor, the defender then sent the ylarscto the Ministry of the Interior
seeking recovery of the debt under the powers cadeby law on the Ministry for the
recovery of public debts. Subsequently, the accafirthe claimant was frozen and his
salary was sequestrated in payment for the debtth®rclaimant’s petition, the account
was unfrozen after it was discovered that he wasmdact the debtor in question. The
claimant brought this action for compensation fatenial and immaterial harm arising
from the freezing of his account. This included ttem that he and his family suffered
financial difficulties during the period of the &&ing of his accounts and sequestration of

his salary. The defender blamed the Immigrationdbpent for the mistake.

The Board requested that the claimant prove the e claimed, and that he provide the
statement of his account for the period in quesfidre relevant documents requested also
included the medical records for the psychologiltaéss he claimed. He did not provide
this or any other documents. The Board declaretl fdilure to provide the proof of
damage was fatal to the claim and dismissed the @& judgment itself was silent on the
defence of honest mistake made by the defender.ekeny it had requested proof of

damage from the claimant which implied that it waepared to award damage for the

143(2007) Unreported Case No. 2684/1/Q 1427.
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claims on being satisfied of the occurrence of siijied harm.

It is noteworthy that this case is different in anmgortant way from the detention cases
since it does not involve a security agent as arakdr. It would have been more
interesting to have a security agency like the Igration Department for instance (which
arguably should have been a defender on the fasta)defender in the case. In the absence
of a directly relevant case or one of precedeis, niot clear what the approach of the court
would be were the claimant to provide evidenceashdge.

It would appear from the cases above that wheeniitnal delict is concerned, the Board
is willing to award damages. This is, however, otilg case when the public body has
exceeded its statutory powers. Provided the puididy has acted within its statutory
powers, there is no ground for liability. Such sadberefore, certainly appear to be clear
and relatively straight-forward. It would even appé¢hat the Board is willing to award
damages in cases where there has been an honéskemi¥his would be the correct
approach because the public body has not actepedily and has caused unjustified harm

to the claimant.

5.3.2 Unintentional Delict

This section begins with a brief discussion of theee categories of unintentional delict
which are most likely to form the basis of clainga@st public authorities in as much as
they are identifiable in the cases determined lgyBbard. This categorisation has been
borrowed from Scots and English law, and Islamie ks not hitherto been explained in
terms of these categories. However, this approad@mppropriate for three reasons. First,
although the Board’s rules of practice as well alssgantive principles of Islamic law do
not appear to require such categorisation as aittmmdor sustaining claims in delict,
neither do they seem to prohibit it or be incomsisiwvith it . Secondly, such categorisation
affords clarity of discussion and, in some caseshasvn in the discussion that follows, the
court does expressly refer fagsir, negligence oral-Masuliyah al-Tagsirriyahwhich
means delictual liability at a conceptual level mut simply, negligence in specific
contexts. Thirdly, it is envisaged that with funthdevelopment of this aspect of law in
Saudi Arabia, categorisation of unintentional detian assist in mapping out the specific
approach of the courts to appropriate forms anditite a more predictable outcome of
cases that come before the Board for decision. &g multiple advantages for various
stakeholders (including academics), the generalliund public authorities. These
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include providing a clear structure for the subpebich will help judges to understand this

area of law better, assist academic analysis anilitdte learning by students.

Claims for unintentional delict dominate the cabesught against public authorities in
Saudi Arabia. Again, like the cases brought inSleets and English courts, claims brought
before the Board of Grievances for unintentiondictieeriving from the conduct of public
authorities can be presented under three headorgssponding to three causes of action in
Scots and English law:

I. Negligence (Fault)
[I. Breach of Statutory Duty
[ll. Lawfully caused but unjustified loss.

However, the Board does not explicitly categorisases in these terms. In practice, the
court does not dwell on whether the delict claindeived from negligence, breach of
statutory duty or strict liability though it is pgible to allocate the cases decided by it to the
foregoing categories. This is because, as mentieadder, the Board’s emphasis appears
to be on the need to ensure compensation for uinpasharm rather than technicalities of
categorisation that may result in shutting out tlegate claims for compensation for
unjustified harm. In other words, it makes no digant difference what form delict takes.
Unlike English law in this area which historicathgveloped from a system of mandatory
adoption of a form of action as a procedural regnt:** the claimant is not required to,
and in practice, hardly ever presents a case umgearticular heading in order to sustain
the claim. There is thus a unified approach tortfagter and such claims are compositely
regarded as claims in delict. What is crucial isledermine the existence of breach of a
duty not to harm others. This appears to be in ikgewith a key principle of Islamic law
and its conception of justice which require a gintforward application of law devoid of

as much technicality as possible.

Given that Islamic law is supposed to operate am lasis that the same rules for
determining liability apply to public bodies andiate persons alike, it would be
beneficial to make comparison between the adjudicadf delictual liability claims

between private persons and claims by private psragainst the state. However, it is

rather difficult to do this because delictual lidliclaims against individuals or private

144 E W Maitland, A H Chaytor, and W J Whittakdaitland- The Forms of Action at Common Law: A
Course of Lecture@Cambridge University Press Cambridge 1997).
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persons/bodies are rare in Saudi Arabia, as irgticat chapter four. The situation is
complicated by the absence of a case reportingrsyst the General Courts which handle
such claims. However, wherever possible, when disog cases in the following sections,
an attempt will be made to hypothesize whether shme outcome would have been

achieved if an analogous dispute had arisen betpeeate individuals or bodies.

5.3.2.1 Negligence

Commenting on ‘negligence’ as an aspect of unirdaat delict, Zoubi, states that it is the
occurrence of damage as a result of falling shbanoobjective standard or lack of due
diligence in carrying out a specific act. According him ‘unintentionalta’adi ‘is
accomplished with the occurrence of the damage whendamage was the result of
neglecting to do what should have been done, orevkiee person has acted without
observing the precautions which he should haveroede'*> Before proceeding with an
analysis of the Board’s jurisprudence in this aoéadelict, one crucial matter will be
examined. This is the issue Iéhatawhich has been partly considered in the last clhapte
The Board often refers to the tekhata, meaning fault when referring to the requirement
of Ta'adyas an element in the casd$owever, as was sought to make clear earlier,ishis
essentially a product of history more than anythébge. Indeed, as highlighted in the
chapter, there appears to be a general confusitieirtivil-code system of virtually all

Arab countries on this point.

As has been indicated above and will become obviouke analysis that follows on a
number of cases, the Board does in fact refer sorastto what is properly calleta’ady

in the sense of breach of duty not to cause ufipdtharm generally rather thdault in

the technical sense as understood under a westgtenslike Scots and English law. As a
result, several decisions can be found today wtakk a similar approach in earlier cases
sometimes stating eithéthata or Ta’ady as an element of delict. For instance,Xinv
Ministry of Information and Cultur&® the Board stated that in order to succeed in his
claim, the claimant was required to establish tkistence of the elements of ‘delictual

liability, namelyKhata, harm and causal linR*’

145 M Zuobi ‘Liability of Direct Defender and CausakRender of Act in Jordanian Civil Law’ (1987) 2 (1)
Mu'tah Journal for Research and Studies Mu'tah @rsity 187,194-195 quoted in Al-Qasem note 129aupr
at 192.

1462000) case No 902/2/Q 14aajmu’ah Al- Ahkam wal Mabadi Al- IdariyafThe Board of Grievances
Riyadh 2008) 1911.

“7bid. at 1921.
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Saudi Arabia aspires to follow the classic Islafaiw position on delictual liability. Thus,

it is logical to expect that unjustified harm wibnstitute the key element of liability for
delict because as stated earlier, this represdms ctassic Islamic law position.
Interestingly, an analysis of the decisions shdwveset is some confusion on this important
issue. The courts appear to have been strugglitigthe issue of what constitutes the basis
of liability. Even an informed observer of the Saighal system may find this rather
strange considering that the apparently preferefdche system is for the classic Islamic
thought.

There is reason to suppose that the confusion la@slyrhistorical rather than theoretical

roots. A historical excursion into the foundingtbé Board makes this clear. Article 2 of
the Law of the Board of Grievances 1982 (the pnevitaw) provided for ‘an adequate
number of technical and administrative employeedid attached to the Board to facilitate
the discharge of the Board’s functions. As bothHAldaithy**® and Al-Jerba have noted,

under this provision and before it, the Board smaetrly years, lacking in much required
expertise and experience, recruited a number daidgorlegal advisers especially from
Egypt. These advisers served as consultants who provedgd bpinions on questions of

law referred to them for their views by the memhsrthe Board. Though they acted in an
advisory capacity, their opinions substantially &mdjuently found their way into, or even

formed the judgements of, the Board in many c&SeEhrough these rather potent though
informal means, the jurisprudence from countrieghai civil code influenced by western

concepts likedolus and culpa as in the case of Egypt thus found their way itite

judgements of judges otherwise trained in classiaimic law*°

The correct statement of the law was made by treedim a recent (2008) cadd,and N v

h151

Ministry of Health™" On the issue dfhata it clearly stated the position thus

Islamic jurists say the core of liability for ddlis the occurrence of harm
regardless oKhata It is for this reason that liability can be edisited

148 | Al-Hudaithy ‘Historical Review of Saudi Administtive Contracts’ (2002) 3 Public Procurement Law
Review 186, 198.

149M Al-JerbaThe Board of Grievances: A Study of the InstitutiiDiwan Al-Madhalim of Saudi Arabia
with Particular Emphasis on its Administrative &diction (PhD law Thesis University of Essex November
1992) 177-178. However, this author, through hiavessations with current members of the Board, has
found that the role of the Advisors was completdigninated approximately in 1998.

150 A Amkhan ‘The Concept of Fault in Arab Law of Gact’ (1994) 9 Arab Law Quarterly 171, 173.
151(2008) Unreported Case No.777/1/Q/1426

151



Ch 5 Delictual Liability of the State and the Casav

from the actions of the under-aged or mentally ilbheed even though they

do not have legal responsibility in Islamic LA%.

The Board in this case used the wélttata in its proper sense. In fact the Board went on

to make the position even clearer when it stateithéun that:

Islamic jurists also impose liability on a parthese direct act causes harm
even where such harm is not intended as long a®dberrence of harm

results from such aét®

It is suggested that the somewhat confused stateofighe position in the cases by the
Board is traceable to its mainly Egyptian souré&swyever, it is interesting to note that one
of Egypt’s most distinguished modern jurists, ‘AbdAl-Razzaq Ahmad Al-Sanhuri, a
renowned authority on reformation of law in Aratuntries in the 28 century, comments
negatively on the fact that matters of civil liatyilare dealt with by the Egyptian approach
(as is also the case in many Arab countries). AlkBa affirmed that the requirement of
Khataas an element of liability for delict is not nesas/ because it is not only difficult to
prove, but more importantly, in his view, intentnet required in Islamic Law of delict.
‘Compensation,’ for delict, Al-Sanhuri points otis compulsory without the necessity of

proving fault.*>*

It is relevant to note however that despite tldunelancy of the term, the useKiiatain
place of the more comprehensive and appropriaten,t&ra’ady, persists in the
jurisprudence of the Board. The contention herthas the Board has, for both historical
and other reasons discussed later, been confusi@ iapplication of this key term in its
jurisprudence. Beyond the confusion in terminoldtpg more objectionable aspect of this
is the possibility in future for the substancekdfatato be substituted for the wider concept
of Ta'ady, thereby leading to a substantive change in theeoordf the law which the
Board is required to follow. The later discussiom the cases of lawfully caused but
unjustified harm further buttresses the point ttret Board's current confusing use of

Khatais essentially a case of mis-labelling.

%2 |bid. at 5

>3 |bid.

134 A Al-Sanhuri, ‘Le Droit Musulman Comme Element Betonte du Code Civil Egyptien’ Recueil D’
Etues en L’'Honneur D’ Edouard Lambert (Vol.3 Pdri€.D.J 1938) 633 quoted in E Hill ‘Al-Sanhuri and
Islamic law The Place and Significance of IslamawLin the Life and Work of Abd al Razzag Ahmad Al-
Sanhuri: Egyptian Jurist and Scholar, 1895-19738@) 3 Arab Law Quarterly 33, 63. C/f Amkhan no&91
supra at 179 also on this point with regard to i@nttial liability in Islamic Law.
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There are many cases in which the Board has foabdity established which would be
classified as ‘negligence’ in Scotland or Englambese are reflected in decisions of the
Board across a spectrum of activities and servicwigions. These include education,
highways, health and public safety, and welfare soual services.

a) Education Cases

As discussed in chapter two and in accordance Witicle 30 of the Basic law, the
government of Saudi Arabia has put in place a sysié public education that provides
formal and vocational education and training frome-primary through tertiary and
university education. Thus, it is not surprisingttla number of education related cases
have come for resolution before the Board.

In A v Ministry of Educatiofi® the claimant claimed that the defender had faitedarry
out its duties towards the Special Education Acaddthe Academy) in Riyadh, an
institution for children with learning disabilitie¢le stated that his son, who was dumb,
studied in this academy. One day, after his samrmet! from school, he noticed that the
boy seemed very drowsy, listless and imbalancedisrwalk. On entering the house his
son threw himself in his mother’s lap and graspedhand. He held out his left hand and
started crying and was visibly in immense pain.réhgas a noticeable impression of an
injection in his left hand. He further stated ttta¢ Academy further violated the minor’'s
rights when it presented a picture of his son fabligc display at a workshop titled ‘How
to Deal with the Autistic Child’ held at the Medic@entre Hospital in Riyadh without
parental consent. The claimant was very worried wnate a number of letters to the
coordinator of the Academy to explain what happeteelis son, but the coordinator did
not respond. The claimant then lodged a complaitit the Director of Special Education
in the Ministry of Education whose office he bebkevhad supervisory authority over the
academy. Despite the repeated calls and succdstimes, there was still no response to his
complaints from that office. In the meantime, hog sleveloped a hatred for studying in the
Academy. Further, the claimant stated that he badke leave from his work and move
his whole family in order to enable his son to @btaccess to the special education
facilities that were available only in Riyadh. Hisoving to Riyadh caused him further
expense. He demanded compensation for his sonhendamily’s sufferings from the

Ministry of Education for the damage they had swffiefor failing to carry out its duties.

155(2005) Unreported Case No. 3679/1/Q/1426.
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The defender maintained that it had observed allréyuired legal procedures when the

claimant submitted his complaint and denied ligpili

The Board dismissed the claim. According to therBpd is an established judicial rule
that to award compensation fal-Masuliyah al-Tagsirriyah,(which here referred to
negligence liability as it does in specific conseas mentioned above under the discussion
on unintentional delict), the harm requiring comgagion must be certain and capable of
being linked to the conduct of the defender. Theuaence of the harm that is caused to
the victim must be a direct result of the condudhe defender. If the harm is uncertain or
is not as a result of the defender’s action, tlantifor compensation is not valid. The
Board held that since the claimant’s claim for cemgation depended on the ministry’s
Tagsir, negligence, in not following up its duties anding the legal steps against the
school in which his son studies, this negligenassuming that it happened- is not a direct
reason for the damage. The school is not parteoMimistry. It is a private school and the
supervisory power of the ministry over it does m@ke the ministry liable for its conduct.

If the claimant claims that the malpractice of sobool employees caused damage to him,
the claim should be against the school and its osymet against the ministry. In other
words, the Ministry is the wrong party to have bsered because it cannot be held liable
for causing the alleged harm. The Board howeveedithe Ministry to seriously follow up
on the activities of special schools like the amguestion to ensure they properly carry out
their function of training and teaching childrerthvspecial challenges who are in dire need

of special education.

A number of points require comment regarding thasision. First, it does appear that the
decision of the Board could easily have gone intaof the claimant if the school in issue
was a public one because public schools are rgtttirby the Ministry so that acts of
staff in public schools are treated as acts ofMin@stry. The Board it appears takes the
view that in the absence of explicit provisiongglating a specific duty, it would be
unreasonable to impose liability on a public autgpreven though the performance of
such a duty may be desirable. Thus, in the caseewdnéraffic accident occurred because
of straying camels from an illegal market, the Bbheld the municipal authorities which
had a dutynter alia to ‘maintain the area’s good health, comfort sadety liable for the
accident:>®

156 Q v Municipality of Riyadif2008) Unreported Case N©29/1/Q 1428. Emphasis mine.
154



Ch 5 Delictual Liability of the State and the Casav

The second issue of interest is the fact that thabg Board did not attach liability to the
defender on the facts, it urged the defender tairensloser supervision of the privately
owned schools of the type in issue. In another,ddseMinistry of Educatiot?’ the Board
similarly dismissed a claim fofaqgsir, negligence against the defender but went on to
advise it to take appropriate measures to forestalloccurrence of the incidence (use of
narcotics in schools) complained against by thenaat. The point that needs to be made
is that the Board, as Al-Jarbou rightly notes, amtcast with the Frenclonseil d ‘Etat
and the EgyptiaMajlis al-Dawlah does not have an advisory jurisdictioh Neither the
Basic Law nor the Law of the Board grants it sughisfiction. Hence, this prompts a
guestion as to the source of this advisory turthese decisions. It does appear again that
this is a product of the historical factors surmimg the establishment of the Board with
the introduction of some foreign elements from Eketaw by Egyptian experts, as this
notion of providing advisory opinions is one of thunctions of the EgyptiaMajlis al-

Dawlah®®®

An even more interesting issue is the fact thaBbard did not make a finding on whether
the issues complained of amountedTaady on the part of the school as a substantive
matter, beyond its tentative statement on it, tekafPerhaps a substantive consideration
albeit that it held the school was the appropntgy to defend the claim, would have led
to a different finding. The Board may have foundttthe conduct of the school amounted
to conduct in which the current defender failedha obligation of supervision given that
the school ostensibly operates on licence granyetthds defender. The central issue in the
determination or otherwise of its liability for tlewnduct of such licensees would be an
investigation of its adequate or inadequate supmnviof them. This, it is submitted with
respect, ought to be the approach rather thangberteon that the public authority cannot
be liable even where such negligent conduct emarfaben the licensee of the public
authority There is also the other issue raised by the defeasl to the appropriate public
authority responsible for the supervision of sugdtitutions.

Had a case been raised by a parent/guardian afdaagainst the private school itself, as

opposed to the Ministry, the outcome may well hbeen different. This is because the

157(2005) Unreported Case No. 2586/1/Q/1426.

138 A M Al-Jarbou ‘Judicial Independence: Case Stutigaudi Arabia’ (2004) 1&2 Arab Law Quarterly 19,
25-26.

139 E Hill ‘Majlis al-Dawla: The Administrative Courtsf Egypt and Administrative Law’ in C Mallaslam
and Public Law(Graham & Trotman Limited_.ondon 1993) 207, 216-218 and E Hill ‘Al-Sanhuridan
Islamic law The Place and Significance of IslamawLin the Life and Work of Abd al Razzag Ahmad Al-
Sanhuri: Egyptian Jurist and Scholar, 1895-19738@) 3 Arab Law Quarterly 182,194.-195.
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School was itself directly responsible for the asctdcomplained about which resulted in
the claimed unjustified harm. Had the school neegithe child an injection and used a
photograph of him in training courses without caristhen such harm would not have
occurred. The unjustified harm is, therefore, dielnked to the conduct of the school (the
defender) and since these would be the acts oftdfe of the school, it is likely that the

court would have held the defender liable.

The facts ofM v Ministry of Educatiotf® in contrast withA v Ministry of Education
involved a public school. The claimant claimedtttine principal of the public secondary
school where D - his son - studied accused D ofidgan hard drugs. The principal’s
accusation was then spread among students, teatteipervision centre and education
management staff. However, the Government’s Narso®ffice cleared D of any
involvement with hard drugs in response to thedfped’s correspondence with it. Despite
this, two weeks later, the school authorities déetld5 marks from D’s Conduct-Grades.
The defender accepted this action despite havsmrakeived the letter from the Narcotics
Office on the issue. The claimant’s several conmiéato the defender on the matter were
rejected as baseless. He demanded the Board petestithe defender’s officials, and
indentify everyone who had been negligent in thadliag of his complaints. He also

demanded compensation for defamation of his sdrésacter.

At the trial, the defender presented some documelitsh proved the son’s wrongdoing. It
argued that the claimant’s case for compensatightoio be dismissed. It maintained that
the defender’'s son had been warned in accordariterggulations about several acts of
misconduct and his parents notified accordingly.wées then penalised when he failed to
correct his behaviour. The defender affirmed thsatactions were in accordance with

relevant regulations.

The Board dismissed the claim because the factaatidiscloseKhataon the part of the
defender. From the known facts, the defender waleehto pass on evidence to the
Narcotics Office against the student with regarthediscovery of substances suspected to
be hard drugs. This it had done. It condemned ¢teeat misconduct of the student which
were not befitting a student. It however, urgeddké&nder to initiate measures to prevent
or reduce to the minimum, opportunity for studeotgngage in such gross misconduct as

had been established against the son of the clai@anthe demand for investigation and

180 M v Ministry of Educatiomote 157 supra.
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accountability of the defender’s officials, the Babdneld that it lacks jurisdiction to make
such orders.

The decision of the Board in this case appearstbdsed on the position that while the
school clearly falls within the supervisory juriston of the defender, the facts do not
discloseTa’ady. The decision here would appear to satisfy thesetsby the Board iA v
Ministry of Educatioron the need to establish a clear case of condwsireg harm on the

part of the defender to ground a claim in negligenc

It is suggested that if this case had involvediaape school, as opposed to a public schooal,
the outcome would have been the same. That isytthaathe school would not have been
found to have acted negligently. This is on thed#sat an investigation was undertaken
which revealed criminal conduct on the part of she&dent concerned. The school acted in
an appropriate manner in order to address sergsuges of suspected drug abuse. Indeed,
failure to take any action in a case of this kinglyrhave resulted in negligence on the part

of the school, public or private.

b) Highways

With the increase in road network and better faedi for road transportation in Saudi
Arabia in recent times, coupled with a considerabtzease in the number of vehicles,
there has been a marked increase in the numbégtofiays cases decided by the Board on
the liability of the state for delict. Ihv Municipality of Al-Madinaf?* the claimant alleged
that his car was damaged in a collision with a pifeasphalt left on the road by the
defender without any warning signs or barriersltse off that part of the road which was
under maintenance to traffic. The claimant demarm®dpensation for the damage done
to his car. The defender claimed that they hadegolae-direction signs and closed the road
off to traffic as road-repair work was carried oahd thus the accident was the sole
responsibility of the driver. The Board summonedhesses from the traffic wardens and
officers who attended the scene of the accidetheatime. Those confirmed that, at the
time of the accident, the road was not closed &atl there had been no warning or re-
direction signs, from the start of the repair pcojerorks to the spot where the accident
took place. The Board found the defender negligentailing to put up re-direction or
warning signs to highlight the works area on thadrand awarded compensation to the

claimant on the facts.

161(2001) Unreported Case N635/1/Q 1421. See also similar facts in (2006)egorted Case No
3323/1/Q 1426.
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A case brought before the General Court which haithéar set of circumstances but was
against a private company @ v Saudi Telecommunication CompafyThe claimant
alleged that the defender was liable for a tra#fccident in which he and his family
suffered injuries and damage to his vehicle. He@dghat such damage was a result of the
Tagsir negligence of the defender. This is because tliender was responsible for a
hazard on the road, in the form of a raised manheléch had not been levelled nor
clearly marked as a road hazard. The general celetred to the Traffic Agency accident
report which stated that the 75% of the respongitfibr the accident was attributable to
the company. This was because it had failed teeeittvel the manhole with the road or
warn drivers of the oncoming hazard through sigie General Court held the defender
liable for 75% of the accident and awarded damagdse claimant. The court also upheld
the attribution of 25% of the liability for the adent on claimant because he ought on the
facts, to have exercised caution in the circum&sn€he road was well-lit and the hazard
was at the entrance of a road-services statiory fuel station and some shops. Anv
Saudi Telecommunication Compdatiyanother case involving the same defender, the
claimant was awarded damages for the damage tahias a result of an accident caused
by the defender failing to cover a manhole for Whit was responsible. These cases
demonstrate how in the context of road accidengés sime principles of delict under
Islamic law have been applied to both public andgbe bodies by the Board and the
General Court for delictual liability supportingetiiew argued in this study generally.

The Board also granted the claim for negligencsiomnlar facts inT v Municipality of Al-
Qaseent®® The claimant claimed that he had an accident wishcar as a result of an
artificial hump constructed by the defender on eved and downhill road with no warning
signs to alert motorists. The accident obliged torsell off the car very cheaply following
the evaluation of three different car dealers. Th@mant demanded compensation for
economic loss arising from the sale of the car aom@sequence of the accident. The
defender argued that the hump was legal in terniis @bnditions and location. The cause
of the accident, which occurred at night, was esizesspeed on the part of claimant.

The Board held that elements of delictual liabilitgmelyKhata harm and causal link

were established in this case. It was proven fieenaiccident report by the Traffic Agency

162(2007) Unreported Case No. 117/2 1427.
163(2010) Unreported Case No. 181812451247320001 1432
164(2008) Unreported Case NG'1/7/Q 1429.
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that the defender was in negligence. The accideport confirmed the&khata of the
defender to be 50% because the hump was not carhlith the legal specification for
humps in addition to the absence of signs to waivers of its existence and location. It
emerged that the defender had been informed byTth#fic Agency twice before the
occurrence of the accident, about the failure aihgiance of the hump with legal
specifications. The Board in this case affirmed Iasic principle that the defender was
liable for harm resulting from its failure to placecessary road-signs where relevant, in
this case, to warn the driver of a hump, worsé stile constructed in violation of standard
legal specifications and conventions for such stmes. Therefore, it must be liable in part

for the accident.

It does appear that the Board has a fairly stteigward approach to the determination of
traffic accident cases. This is because the Baarésrheavily on relevant expert evidence
relating to the circumstances of accidents. Indédedbes appear that the approach of the
Board in cases of this nature is to set the applkcatandard as compliance with relevant
legal regulations. In this line of cases, the Baaw@stigates whether there was compliance
with applicable legal standards. Failure of compig with legal standards or relevant

regulations generally leads to liability on thetpzfrthe defender public authority.

The Board, in a recent decision, also seems togreze a freak or rare incident which
causes damage as an extraneous caude.viMinistry of Transpotf® the claimant was
travelling with his family in his car along a moait route when a rock suddenly fell on
his car. On impact, the rock smashed the windsckéiemg one of his sons and severely
injuring the other. The incident traumatised hisiifgt and left the car seriously damaged.
He demanded compensation for all the damage whadktthbuted to the negligence of the
defender in carrying out the duty of maintaining tbhad for users. The defender submitted
a report which was prepared by the police afteratt@dent in which it was stated that the
claimant and his wife had expressed their satisfiat¢hat the rock-fall was an accident and
they had no desire to proceed against any onespect of it. The defender further argued
that it had exercised the required care to maintaid monitor the road. The Board
dismissed the claim based on the fact that thendefeexercised due care by placing
warning signs indicating the road hazards. It pisivided maintenance of the road. It went
further to hold that as the falling of the rock veaBeak and rare incident, and the claimant

had dropped his private right (to seek compenspf@mrthe accident, the claim had to fail.

165 (2008) Unreported Cases No. 6235/2/Q 1429.
159



Ch 5 Delictual Liability of the State and the Casav

The Board appears to have suggested, albeit inngaskat rare occurrences of this nature
even where there is at least a remote, but reakilpitity of its occurrence, will not be
ground for liability against the potential defend®n relatively similar facts to this camse
the earlier decision of the Board $hv Municipality of Damaartf® The claimant claimed
that a date palm fell on his car causing damagg. tble traced the accident to a tree
infection which eats away at the root of the datknp and to the failure of the defender to
maintain and treat the tree. He demanded compendati repairing the car. The defender
stated that the falling of the palm tree was anahdBod and not negligence from it. It
added that the nature of the infection was not éasgcognise. The Board held that the
defender was inragsir, negligence of not treating the diseased tree whechto the
accident. According to the Board, the defender bughregularly monitor and maintain
what is under its responsibility but the defendaswnKhata on not treating the deceased
tree. In other words, there is a duty of regulapection not only a duty of action when the
problem has become obvious. The Board awarded dbessed difference between the
value of the car before and after the accidems. drguable that with a little more diligence,
the relevant public authorities would have ideatfiand prevented the harm caused to the
road users involved. The condition of the tree dobk diagnosed from scientific

observation, of the forestry services.

It is suggested that had circumstances of3heMunicipality of Damaaroase arisen in a
private setting, such as the grounds of a hoteld#gtision would have been the same. This
would be on the basis that it is possible to detdistase in the trees and to take
preventative measures. Liability would only ariseene the hotel owners or owners of
such premises fail to take such preventative measuk firm basis for this in classic
Islamic law is the principle o&l-Taharuz and As-Salamah social harmony which as
described in chapter four requires individuals,ug and institutions to conduct their
affairs (and business) in a manner consistent thighsafety, rights and privileges of others.
Put in the context of Scots law, it is reasonaldye$eeable that if the trees are not
maintained they might fall and cause injury or lasguests or staff.

c) Health and Public Safety

There have been a number of claims against puliiboaties for conduct allegedly
resulting in unjustified harm in relation to hea#thd public safety. These commonly arose

in the circumstances of the use or enjoyment ofipdcilities, particularly beautification

166 (2004) Unreported Cases No. 262/3/Q 1424.
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projects and leisure facilities provided by puldigthorities, especially by local authorities.
In S v Al-Madinah Municipaliff’ the claimant claimed that his 3 year old sonifeth an
artificial waterfall constructed by the defendehelboy was submerged in dirty water for a
while before being rescued by some people aroutldeatime. The incident was reported
to the Civil Defence Corps. The boy suffered sesibtain damage and paralysis on a side
of his body as a result of the accident. The claincéaimed that the height of the fence of
the artificial waterfall fell short of general stiards of safety for such structures. The
claimant demanded compensation for the harm sufffése his son as a result of the
defender's negligence in failing to put in placecessary safety measures while
constructing the waterfall. The case for the dedewas that the waterfall was constructed
in furtherance of its duty to beautify the city ath@ construction was in accordance with
required safety standards. The accident was rdtheeto the family’s negligence. Thus, the

claim ought to be dismissed.

The Board directed the Civil Defence Corps to pdevit with a detailed report about the
waterfall. The report indicated that their watdrfalas poorly maintained and lacked
adequate warning signs around it. It emerged &labthe defender had been advised on
several occasions by the Civil Defence Corps ofnted to take necessary safety measures
when constructing such waterfalls and fountaindhieut positive action on the part of the
latter. The Board sought and obtained a medicartdppm the hospital which treated the
son of the claimant following the incident. The egpconfirmed the claims of the claimant

regarding the effects of the accident on the boy.

The Board upheld the claim of the claimant. Thedatisclosed cleaFaqsir, negligence
on the part of the defender in the construction amntenance of the waterfall and
fountain. In particular, the Board stated that dueurrence of two previous accidents
within four years at the waterfall and the faildoeact on the advice of the Civil Defence
following each incident was clear evidence Tdgsir, negligence on the part of the
defender. While it recognised the value of suchewalls, it emphasised the need to secure
and maintain them properly in the public interekt. all events, such safety and
maintenance measures should not detract in anyfneaythe value of such facilities. The
defender was obliged to pay compensation to the fooythe loss of his physical and

mental capacities.

167(2004) Unreported Case No. 2432/1/Q 1424.
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In reaching its decision iB v Al-Madinah Municipalit}®®, the Board made an interesting
comment. It explicitly referred t& v Al-Madinah Municipalitystating that similar facts
justified their judgment in the current case. Ttaference is important given the general
reluctance in the courts of Saudi Arabia to acqoetedent a status similar to that it enjoys
within the common law system in particular. Thet$aand decision of the Board in the
earlier case o5 v Al-Madinah Municipalityare indeed quite similar tb v Al-Madinah

Municipality.

In this case the claimant claimed that his son dexhin a fountain in a public park due to
failure of the defender to take necessary safetgsomes while constructing the fountain.
The defender stated that the accident was due dofamily’s negligence. The Civil

Defence Corps (Emergency Rescue Services) repovided at the instance of the Board
confirmed the absence of barriers that should mtepedestrians from falling into the

fountain. Its report referred to the fountain apaential graveyard’ for children.

The claim was upheld by the Board. According to Board, the facts revealed that the
defender neglected its duty with regard to the taoson of the fountain. It noted that the

fountain had in fact been constructed in breacheafith and safety advice issued by the
Civil Defence to the defender on the structure aAssult, the defender is to be held liable
for causing death of the child by drowning duehe failure to provide necessary safety

measures required by law around the fountain.

The position in private law appears to be the semuases of this nature. In this regard, it
is relevant that a judge from the General CourAleMadinah, in the course of a research
visit by this researcher to the court, recalleésecdecided by another judge who has since
been promoted to the Appellate Court. In that daseclaimant’s child was injured after
falling into a hole dug on the road by a privatetcactor in the course of construction
works along a major road. The defender was helldidor failure to take appropriate
safety measures. In this case, like earlier onssudsed, the General Court applied the
same general principle of delict in Islamic lawnaicase involving a private body just as the
Board did on similar facts with public authoritf®& Here again, it is germane to note that
the principles ofAl-Taharuzand As-Salamaltearlier mentioned applies to impose the duty
on the defender to be mindful of the safety of the the conduct of his/her affairs.

188 2006) Unreported Case No. 276/5/Q 1427.
189 Unfortunately, the case report was not availabladequately reference this case. However, itsaraed
that the judge is a reliable source given his standithin the legal system and society.
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d) Welfare and Social Services

The Board has also had to deal with a growing nurobeases around the provision of
welfare and maintenance of social services. Thisoisin the least surprising given the
declared commitment of the Saudi state to welfaasnstate policy. Articles 27, 30 and 31
of the Basic Law stipulate the obligation of thatstto provide public education, care of
public health, guarantee the right of the citize®mergencies, sickness, disability, and old

age. They similarly provide for social securityteys.

In a recent casé/l and N v Ministry of HealtH° the claimants stated that they had spent
around 12 years asking the Ministry of Health, Miny of the Interior and the Eastern
Province to search for their son. He had been kided from his mother at his birth in a
public hospital. The baby had gone missing aftiexdst dressed as a nurse requested to take
him away for vaccination in another part of the gita. The claimants were highly
traumatised by the incident. They demanded thatriefr take serious responsibility for
looking for their son whether he was alive or deluky also demanded compensation for

the trauma they had suffered from the situation.

The defender denied it had not taken the caseeamiksing baby seriously and detailed the
efforts made to recover the baby. It had coopertiyl with the security agencies on the
matter. The defender claimed it was still awaitthg results of the investigations being
carried out by the security agencies since the e@s® criminal in nature. Thus, the
defender demanded that the case be dismissed kdt#ias much a victim of loss of the

claimants as the claimants themselves.

The Board noted that normally cases had to be towghin five years of the incident
alleged to have given rise to liability. In thisseathe case was brought after twelve years
by the admission of the claimants, but the Boarteehdhat Article 4 of the Rules of
Procedure and Proceedings of the Board, which levaat to the point, also makes
provisions for exceptional circumstances. It pregidhat a case can still be accepted by the
Board if the claimant has a legitimate excuse for @lay in bringing the proceedings but
this must be proved beforehand. In this case tbielent was the kidnapping of the baby
twelve years ago. However, since the defender aelnihat the search has been going on,

the period of time is counted from the date of kmmathe baby’s fate. Thus, time is frozen

179(2008) Unreported Case N0.777/1/Q/1426.
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in the present since the baby’s fate remains unknand the five year rule can only apply

from when the circumstances of the baby have betrrdined.

The Board continued that Islamic Law prohibitsrhisng others or inflicting on them any
form of injury. The defender is obligated to remdhe harm and restore the victim to
his/her normal situation if possible or compendateany loss suffered by the victim or
both. This is apart from any punishment due forimioal act. The Board noted that the
fact that the missing baby was kidnapped insidentispital was not in dispute, and it was
the hospital management’s responsibility to keep by and all the patients safe. Where
the baby is missing from the hospital, this is ewicke of theTagsir, negligence of the
hospital in performing its duty as a result of whithis incident had occurred. If the
hospital had observed its duty properly felons wonbt have had the opportunity to
commit this crime. Since the core of liability isldmic law for delict and compensation for
it is the occurrence of (unjustified) harm as staarlier, and the occurrence of harm to the
claimants in this case is a result of the negligenicthe hospital, there is an obligation on
the hospital to compensate the claimants. The Bstatdd that:

in cases where a party that directly commits hdo®s so in conjunction
with another who took an indirect part in causing harm, then the liability
will be on the former. The latter will ordinarilyoh be liable except in

certain special caseg?!

According to the Board, such ‘special cases’ inelwhere the former acted under duress.
Another is where the direct act (causing harm) @agression of the initial causal act.
Another category of such ‘special cases,’ it igls& where it is impossible to fix liability
on the direct defender because his/her identityninown for examplé’® Based on this
last exception, the Board held the defender lidbleTagsir (literally ‘falling short of
required standard’), negligence. In rejecting tmgument of the defender, the Board
emphasised that the specific incidence of the lggddigg missing and the harm resulting
from that to the parents, the claimants, necessitabmpensation. For the Board, the fact
that the baby had still not been found after sudbrg period as well as the mystery
surrounding the perpetrator of the act (whetheemuployee or not of the defender) does
not affect this position. Since the negligencehaf hospital had been established and such

negligence caused the occurrence of harm to theatds, the Board held that the latter

1 bid. at 5.
172 hid.
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had the right to demand compensation. The Boardrdmslathe sum of SR. 200,000
(equivalent to 40,000 UK pound sterling) to consible baby’s parents for their missing

baby and to compensate for the psychological traamdamaterial loss they had suffered.

The classic jurist, Ibn Rajab, offers some insigitthe situation here which on the face of
it, appears to involve ‘multi’ causes. Accordingttion, ‘if the direct source of causation
does not involvel'a’ady then there is no liability on its part and liatyilwill be based on
indirect source of causation (who isTa’ady). However, if the direct source of causation
involves Ta’ady, then both sources of causation will be liaBlé.The first part of the
proposition is clear enough, the direct cause evald refer to a person becoming
involved, whose intervention did not break the ohafi causation. This is best understood
in the context of the ‘instinctive’ intervener ascttled for instance in the caseSxott v
Shepherd’* In that case, the defender threw an explosivevéirk in a crowd. It landed in
front of D who threw immediately picked it and threw it aw#ythen landed in front ofi
who did the same and it landed in front of andrieguthe claimant. The court held the
defender liable on the premise that the interveaictg ofD andH did not add ‘new force’

to the initial act of the defender. In other worttey had not broken the chain of causation
as their reactions were instinctive, and the ihitrdawful act of the defender was the cause

of the injury to the claimant.

However, it is suggested that the latter propasitiblbn Rajab is to be interpreted to mean
that the indirect source of harm will be held Ial@dlong with the direct only where the
chain of causation has not been brokembyus actus intervenieng other words, this
will be the case where intervention (the most recause in time), thédirect cause, is
itself unjustified, but it also operates in a manthat does not alter the delictual conduct of
the indirect cause. The decisionNhand N v Ministry of Healtltan then be justified on
the grounds, as the Board held, of its negligenb&hvcould foreseeably result in harm.
Thus even if thalirect source of harm were to be later indentified, acessful action
could arguably be maintained against the two albeitlifferent grounds. In any event, the
Board had emphasised that this was a special chgd wonstitutes an exception to the

general rule in the event that the direct souregdcnot be traced.

Finally, it is relevant to consider what the Gehe&aurts would do given the foregoing

facts when a private defender was involved. Themneason to suggest here again that if

173 A bin RajabAl-Qaawa’id( Dar Al-Kutub Al-‘llmiyyah Beirut) 597.
174(1773) 96 ER 525.
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the same circumstances arose in a private hosgngabutcome would have been the same.
This is because the child being missing is cle&lexnce of the negligence of the hospital.
Had the hospital acted diligently, the child wowmlot have gone missing, irrespective of
whether the person responsible was a member df@tain outsider that is responsible.
The private hospital, like the public one has thmilar duty to secure the safety of its
users; patients and visitors based on the prirgipfeal-Taharuz and As-Salamadnd

would not be excused from it any more (or lesshtit@public counterpart.

5.3.2.2 Breach of Statutory Duty

As discussed earlier, the significance of the actay breach of statutory duty in Scots and
English law is that the alleged delict arises froreach of a duty created by a statute. The
breach is determined by consideration of the lagig intent. The question basically in
such cases is whether the alleged conduct runsacgriv the intention of the legislature
on the issue in question with respect to that pualithority. Thus, the advantage it has
over the action in negligence is that there is aednhto prove fault or in some cases, the
statute provides for a higher standard of careetoliserved. The conditions required for a
successful action of breach of statutory duty asedtabove are first, whether the claimant
belongs to the category of persons the statuteténded to protect, second, whether the
duty was specifically imposed on the defender by $tatue and third, the duty was
breached by the defender. Finally, it has to babdished that the said breach of duty
caused the alleged damage.

Breach of statutory duty has to do with the roletloé state and the extent of state
involvement with the society. Although current govence in the Saudi state involves

extensive interaction with the society, this is mogcent than the United Kingdom where
special powers and special duties were given t@thdic bodies hundreds of years ago as
a result of industrialisation. Saudi Arabia had mgane through the process of

industrialisation until recently and lacked a sgooentral government since it was

previously a traditionally tribal society. Indedde current structures of governance have
only been (and continue to be) developed in theftas or so decades. This has followed
on the discovery of oil in the country and the ¢desable wealth that has flowed from

that.

166



Ch 5 Delictual Liability of the State and the Casav

The result of the country’s oil wealth has beenrdq@d transformation of a society which

was essentially pastoral (in some cases, nomadto) a modernised and developing
country. The challenges of meeting the desire émiad and infrastructural development

and establishing the relevant state institutiomémducting the affairs of governance have
been considerable. Many of the institutions, desiras they may be, are essentially not
grounded in the social experience of the people inaditably gaps emerge which are

either not contemplated or inadequately addres$hds the state-society relations are
severely tested and the work of public authoriteéso in the context of poorly developed

civil-society structures, can be unduly problematigte unlike what prevails in a country

like the United Kingdom.

The gap between the capacity of the state to peoeeltain infrastructural and social
services and the ability of the citizenry to engagmpropriately with such provisions
inevitably leads to difficulties on both sides. Bhanalysis of the work and liability of
public authorities in Saudi Arabia in the contengwgrperiod can be daunting given the
state of development of law and social capital.i&@ocapital according to Sander and
Lowney is ‘those voluntary means and processesl|oese within civil society which
promote development for the collective whdi€.In the context of Saudi Arabia, the
relevant civil society networks that assist the cpss of societal engagement with
governance, as earlier alluded to, are few and mergh in their infancy.

Notwithstanding the circumstances briefly descrilambve, as has been mentioned in
chapter two, the principles of Islamic law incluglial-Maslaha al-Mursalahare designed

to make it possible to lay down laws or regulatiam®rder to meet new situations and
developments. Such legislation may define the pswaad duties of public authorities. It is
the construction of such legislation and wheredhsve been breaches of them that can
lead to claims of breach of statutory duty by pubdiuthorities. Currently, several
regulations, resolutions and orders have beendsBy¢he government of Saudi Arabia to
organize the affairs of state and various mattéesting its citizens. Considerable effort
has been made to ensure that they are in accordatic8hari’ah Of specific relevance in
this aspect of the research are the types of &gsl that impose duties on certain public

authorities.

57, H. Sander and K Lowney ‘Social Capital ToolKR006) available at
http://www.hks.harvard.edu/saguaro/pdfs/skbuilddadjtitversion1.2.pdf (Site visited 8 August 2010).
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In one casé’® the law relating to immigration procedures foreign domestic servants
provides that:

After completing passport processing, Customs rhastl female domestic
workers over to their employers or sponsors, anttamd employers who
fail to attend to receive their workers. If an eoydr or his legal

representative fails to attend to formally receine workers, twelve hours
after the arrival of the flight, Customs and Passpepartment must move
the domestic workers concerned over to the Domaatirkers Welfare

Office, of the Ministry of Labour and Social Affainvhich should contact

the employer.

According to the Board, the defender, the ImmigratDepartment failed to comply with
this regulation. It did find out that the said mé#éwho escaped) was not with the group of
domestic workers who were transferred from the quagsrs’ arrival hall. Thus, the
defender failed to ensure the movement of the docesrker to the Domestic Workers
Welfare office as prescribed by law. This failuesulted in the loss of the costs incurred in
bringing the domestic worker into Saudi Arabia. Bward held that the defender was in

Khataand was liable in damages to the claimant.

Similarly, in Q v Municipality of RiyadH’ the claimant stated that while driving on the
road, a camel suddenly got in his way, causingcaidant in which his car was damaged.
He pointed out that the scene of the crash wa® ¢toshe camel market which was under
the control of the municipality. The claimant regtesl that the defender should be made to
pay him compensation for damage to his car. Themdisfr's position that this was an
unauthorised market was rejected by the Board.Bdwed found that there was a failure
on the part of defender in ensuring the safetyivasl and property within its territory in

contravention of Article 5 of the Municipal Law vdhi provides that:

The municipality shall perform all work relating the organization, repair
and beautification of its regional territory, andal maintain the area’s
good health, comfort and safety; and in so doincait take all necessary

measures.

8\W v Immigration Departmer{2006) Unreported Case No. 5020/1/Q 1427.
177(2008) Unreported Case Ni©®29/1/Q 1428. The case now on appeal.
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In contrast to this, the court would seem to beared to recognise wide latitude to the
exercise of power (which goes with discretion aairag just duty) by security forces. The
facts and decision in the recent cas@®of Directorate for General Securify are relevant
on this point. The claimant stated that his traetas burnt down by arsonists in an area
under the control and monitoring of the defendes.dleged the incident was a result of
the Tagsir, negligence of the defender and claimed compensdtiorthe value of the
tractor. The defender argued that it had takeragiropriate measures when it received
information about the incident. The Board held tthet defender had taken all necessary
steps on the issue. Importantly, it dismissed asasonable, the ground that the defender
was liable based on its duty to secure the speaid@ where the incident occurred. It
stated that the security agencies had the dutgdore the whole of the country and not just
the area where there was unrest. However, this doesnean that the defender will be
liable for all criminal acts of theft or loss orrdage to property done by others. Rather,
what is required of the security agenciebashl al-‘inaayah al-mu’tadajthe deployment

of regular (or customary) measures to prevent @jnapprehend and bring criminals to
justice. This standard, it further held, had beest and there was ridhata on the part of
the defendet’®

In general, cases of breach of statutory duty kentiases of allegedly exceeding statutory
powers remain few and far between in Saudi AraRecently however, the Board had to
decide a number of claims from several membert@public on a property development
schemeH v Ministry of Commerdé’ is a fairly representative case on this incid@ie
claimant stated that a real estate agency annouheddunch of real estate shares in mass
media. Advertisements included references to arlett authorisation by the Ministry of
Commerce for the launch of this sale issued byMirestry. The claimant participated in
the share-holding project according to the saideptts contract, bond and certificate,
trusting the authorisation by the Ministry of Conmaeefor its launch. The claimant then
found out that the share-holding project was reldtea non-existent piece of land. The
real state agency’s owner who launched the prdjadt disappeared after receiving the
shareholders’ funds, and that he was actuallyebtvner of the land. He claimed that the
action of the defender was in violation of the dagons guiding the proces& The

claimant brought this case demanding compensationthe basis that the defender

178(2010) Unreported Case No. 268/2/Q 1430.

19 The case is now on appeal.

180(2007) Unreported Case No. 3363/1/Q 1427.

181 Ministerial Resolution No. 5966 of 2/2/1424 ane tBupplement by Council of Ministers Resolution
No.7/D / 21149 — 8/09/1403AH.
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breached the law by granting such authorisatiothéoreal estate agent without verifying

the ownership of the land as required by law.

The defender argued that all its actions regardmegscheme were taken in compliance
with the relevant laws. The instrument the claimaférred to with regard to monitoring of
real estate share-holding schemes does not sgpillat the agency launching the scheme
must be the owner of the land. What was requiredAbycle 1 of the Ministerial
Resolution was that the land for which the shareihg scheme is launched must be

owned by a valid legal instrument that meets theessary legal conditiort?

The Board dismissed the claim. It held that thevaht legislation did not require that the
real estate agent must own the land. The amendmeguiring the real estate agent to own
the land was only made after the defender had amtetthe law as it was at the time in
granting authorisation to the real estate agerdluad in the case. Thus there is no ground

to sustain the allegation of breach of statutorty deading to the claimant's lo$&®

Curiously however, in deciding v Ministry of Commer¢#* a similar claim based on the
same incident, another judicial panel of the Boletd that the default on part of the
defender that the claimant alleges — even if proveannot be the direct cause of the
alleged damage and for which compensation is deethndt stated that from a
jurisprudential point of view, there must be a direausal link between the alleged damage
and the act that caused the alleged damage. In witrels, the damage must be a direct
result of the act itself. The act of licensing tReal Estate Company is not the act that
caused the damage of the claimant. If the Ministnyork is not the direct cause of the
damage to be compensated for, the causal link leettve2 conduct of the Ministry and the
damage is not established. Therefore, the Ministignot be held responsible for such
damage. Rather than leaving the issue in this icadee way it dealt wittH v Ministry of
Commerceas a case where there has been no breach obsgaduty, the court made what
is at best aobiter suggesting causation was also in issue here.

This aspect of the decision, specifically that @lston of the Ministry, even if taken under

the new law would not make it liable is a failue dome to terms with the nature of

182 Following the incident but before the litigatidhe government amended the legislation in thisnega
require that such real agent must be the ownehefand. See Council of Ministers Resolution NoO 22
22/08/1426AH.

183 See als® v Ministry of Commercé2007) Unreported Case No. 282/1/Q 1427 hd Ministry of
Commercg2007) Unreported Case No. 4138/1/Q 1427.

184(2006) Unreported Case N0.3231/1/Q 1426.

170



Ch 5 Delictual Liability of the State and the Casav

statutory duty of public authorities as specifigdhere, as in the new law, the Ministry
grants authorisation to a real estate agent witlvompliance with the relevant statute
leading to loss by subscribers, that would constitubreach of the duty imposed on it by
statute for which it would be liable to a claimamtrespect of such consequential loss. The
public would be entitled (unlike the ambiguous posi under the old provisions) to
assume that the relevant government agency had actmmpliance with law in granting

such authorisation in the first place.

It is argued here that the correct approach orfabies would be to determine whether or
not the act of the relevant public authority wasried out in violation of statutory
provisions in the first place and whether this ¢ibumed an independent and/or continuing
source of the consequential damage suffered bylthmant. Otherwise, it would mean
regulatory authorities are allowed to conduct tHeinctions without compliance with
relevant statute and yet be free from responsiiit any consequential losses suffered by

end-users of the services or products for whicly treve certified their providers.

In view of this, it can be argued that any breatistatutory duty that causes unjustified
loss can lead to liability in Saudi Arabia on treetpof the public authority. In comparative
terms, however, breach of statutory duty potentiadls a wider reach under Saudi law than
under Scots and English. It is sufficient that glemeral requirements for liabilityr&’ady;
Darar, Ifdah) have been established and there is no sepagu@ement, as there is in
Scots and English law to prove that the claimantitbin the classes of persons whom the
relevant statute is intended to prot&ctindeed inX v Bedfordshire County Couréf
mentioned above, the House of Lords held that breafc a statutory duty did not
automatically give rise to any private law causeaofion. Yet such a right might arise
where, on its true construction, the statute imgaseluty for the protection of a limited
class of the public and there was a clear parliaamgmntention to confer a private right of

action for such breach, on members of the relesfass.

According to the Law Lords, there is no generaéridr ascertaining whether a statute
conferred such a right of action. The absence reineedy for breach and a clear intention
to protect the limited class, are indications thairivate right of action existed. Even the

existence of some other remedy was not necessidigive to preclude the existence of a

185 Howes note 18 supra at 2.
186 X v Bedfordshiraote 68 supra.
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private right®’ The House of Lords was clearly faced with the peas of extending the

liability of public authorities in this case, a ppect which it resisted. This was the
recognition of a novel category of liability of didauthorities, namely liability for the
mistreatment of children for whom they had statyfmowers to protect.

It is interesting to consider how the Board woulldli@ess a case of a similar claim under a
similar statutory scheme should it arise in theifeit particularly given its responsibility to
apply the principles of Islamic law of delict. Wduh public authority be held responsible
for any failure to act and protect the best intisre$ the children? In view of the principles
of Islamic law of delict, the Board would more likghan not, decide the case differently
from the House of Lords. This is because, as stbette, any breach of statutory duty that
causes unjustified harm could attach liability be part of the public authority unless of
course the court declares such duty inconsistettt tive Shari'ah in which case the issue
goes back to the constitutionality of the relevatatute in the first placeThis is
specifically when a public body had a duty rathewer which the latter would lead to a
different result. Any neglected child clearly suffeinjustified harm by the conduct of the
prospective public authorities failing to protebeir interests where there has been clear
evidence of mistreatment. Had the prospective pudlithority taken appropriate steps to
protect the interests of the child based on thdahla evidence, the child would not have
suffered the unjustified harm. The existence ofuhpustified harm and the failure of the
public authority to act on an issue within its staty remit would have grounded liability
on the part of that public authority under Islar@w of delict in the same way that such

liability would have attached to a private persoder similar facts.

From the foregoing, it appears liability for breamhstatutory duty is wider in Saudi law

than in the UK. This may be due to the fact thatldgal concept remains in its infancy and
has yet to evolve as it has in the UK. Under Sadai in order to establish a breach of
statutory duty the key component regarding thentide of the legislature is not currently

closely scrutinised. Importantly, in cases involyithe security services, the Board has
shied away from imposing duty but has preferredieiad, to consider statutory powers.
This is because the security services have a wadesd of discretion in respect of carrying

out their responsibilities which public bodiespoiiner settings, will not have.

187 |bid. at 728-735.
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5.3.2.3Responsabilite Sans Fautéd.awfully’ Caused but Unjustified Loss

The focus in this part of the chapter is on lidpilrising specifically in the context of the
nature of the functions of public authorities. larnying out their assigned duties and
exercise of their powers, they may in the ordinawyrse of events cause loss, sometimes
of a serious nature, to individual members of thilis. These are activities of public
authorities which cause damage to an individua(aofew) individual members of the
public but which are intrinsically ‘not unlawful ia public law sensé® The loss or harm
occasioned by such legally sanctioned activitiexd (this would include administrative
decisions) would not normally lead to liability 8tots or English law under the principles
of negligence or breach of statutory duty. In S@otd English law, liability without fault
(strict liability) is confined to a limited rangd situations and does not help a claimant
where the conduct causing the loss has been asgldoby statute as it often will be in
cases brought against public authorities. Spedifica the case of some statutory powers
exercised for the public benefit it is likely thatfew individuals will suffer special loss.
Their loss is a consequence of attempts to imppudic welfare. They are, therefore,

bearing a burden in the public interest.

In his study on state liability in tort, Fairgrievegretted the difficulty of comparing this
area of law which he refers to as ‘lawfully causest,’” in English and French law. This is
due to the different conceptions of the concegiaofe, fault in both systems of law’® The
attitude of the UK courts on this issue is substdlgtconditioned by the reasonableness

test. As Booth and Squires have noted:

...to establish liability for the tort of negligentemust generally be shown
that the defendant has acted unreasondbby.claimant is exposed to the
risk of harm by the activities of a public authgribut the authority was not
acting carelessly, the authority will ordinarily hbe held liable pursuant to
UK tort law.**°

The result of this approach is that only very fdairas can be maintained against public
authorities under the type of situations envisdger. Two notable underlying factors can
be identified for the preferred approach of thertoon this matter. They both go to the
root of the dilemma the courts have faced in dgaWith public authority liability. The

188 b FairgrieveState Liability in Tort A Comparative Law Stu@@xford University Press Oxford 2003) 136
189 ||

Ibid.
199 Booth and Squires note 2 supra at 249. Emphasis. mi
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first lies in maintaining a necessary balance betwthe pull of ‘two competing impulses,’
namely the need to prevent a ‘floodgate’ of litigat molesting public authorities and
impeding the performance of their function on time dvand, and ensuring compensation
for deserving victims of ‘serious failures’ of pidhuthorities, on the other hafith.

The second lies in the fact that courts are obligeprotect the principle of parliamentary

sovereignty in the UK legal systems. This indee@ subsume (at least in an implied way)

the first. As actual or deemed creations of thdigraent, public authorities in the Scots

and English legal system are to be given the @itio carry out the duties and exercise the

powers granted to them by parliament without hindeaas a key expression of the
192

doctrine.” As Booth and Squires have further noted, thisasthe case in some other
legal systems?®

By contrast, in French administrative law the cqucef faute has been given a wider
interpretation and French administrative law has aeveloped a concept of responsibility
based on risk. As a result, the French adminisgatourts may award compensation in a
range of situations where the administration’sagiwould not count as fault in Scots of
English law. It therefore provides an appropriatenfe of reference for investigating
Islamic law constructions of public authority lifityi in relation to cases of the nature
described above. This may be due in part to whabkean identified as the likely historical
link between the two. It will be recalled that sosaholars have made the point tBawan
al-Madhalimis akin to the Frenclonseil d’etat®* Indeed, there is more than a passing
connection between the Islamic and French legaksysin the past and present in some
respects’®

Aside from the historical factor, the Board appe#wshave accorded considerable
recognition to what can be referred to as ‘lawfulused loss’, much in the French sense

of responsabilitie sans fauteut which it is preferred to refer to in this syuas ‘lawfully

1 Fairgrieve note 188 supra at 144-145.

192 hid.

193 Booth and Squires note 2 supra at 249.

194 See chapter three supra. However, it has beenl imotiis study that the reverse is more accuratie
extent that th®iwan historical predates théonseil.

1% There is indeed literature that suggests the isléggal system in North Africa and Sicily influestt other
parts of continental Europe and even United Kingd8ee for instance J A Makdisi ‘Islamic Originstbé
Common Law’ (1998-99) 77 North Carolina Law Reviéé35 and M Lima ‘English Common Law and
Islam- A Sicilian Connection’ (2008) Best of Sicljagazine available at:
http://www.bestofsicily.com/mag/art283.htm (Sitsited 15 August 2010).
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caused but unjustified los&® Even more relevantly, the Board has directly reféto the
concept ofal-mas’uliyah ‘ala asas al-makhatiftisk-based liability’ andmabda musawah
al-afrad amam al-takaleef al-‘aamalegalite devant les charges publiquisth of which
have been identified as the two distinct (thoughmetimes conflated) principles
constitutingresponsabilitie sans fauté’ The foregoing brief exposition is the basis fa th
adoption of the frame of French law for the follagianalysis of this aspect of the Board’s

work.

The Board has demonstrated a readiness to awargermation for lawfully caused but
unjustified harm to individuals across virtuallyethentire spectrum of government
activities, particularly those of a nature thatdalwe potentially dangerous activities. Thus a
number of decisions around individual loss arisemfractivities such as infrastructural

development, provisions of social services likeewvaind fire-fighting.

Expectedly, the Board has been guided by certansiderations in coming to a decision
on this line of cases. A useful way to commenceaiaalysis of the jurisprudence of the
Board in its determination of lawfully caused bujustified loss is to interrogate whether
Islamic law forms its basis. This is important iew of the implication of the finding on
that for the jurisdiction of the Board since itrexjuired to determine cases on the basis of
Islamic law. The approach here will be to examime Board's own cases for answers to

these two questions.

The Board has clearly stated the recognition ianét law of lawfully caused harm in
many of the cases. In an old ca&e&& 29 Ors v Municipality of Riyadff the municipality
constructed a multiple-floor parking in a residah@irea. The residents of the area brought
this action complaining about the project allegihgt it blocked their access to some
streets leading to the main road and violated thewacy as users of the park had virtual
complete view of their compounds. The building didacked off the sun and the air and
separated their homes from the commercial centrehatad to depreciation of the value of
their properties. They complained to the defendao did not respond. They made a claim
to the Board and demanded compensation for thes. [8he defender argued that the
parking was far away from the homes of the claimantd it agreed to erect screens to
address the complaint of privacy.

19 Or ‘lawfully caused but unjustified harm.’

197 See Fairgrieve note 188 supra at 137-138 who leashated that the two principles are not mutually
exclusive.

198 (1985/86) Unreported Case NE68/1/Q 1406.
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The Board granted compensation to the claimanthetasis of the Islamic law principle
that ‘(unjustified) harm must be removed’ in ac@nrde with the Hadithla darara wa la

dirara.” According to the Board:

... itis unfair to leave an individual or a groupltear the damage caused by
lawful administrative activities when the damagee®ds a certain level and
it is proven the individual did not commit af§hata or contribute in the

harm emanating from the administration’s activifi&s

Recently, the Board reaffirmed this view Tnv Municipality of Makkafi’® The claimant
alleged that he owned a plot of land and the defiedd some asphalting works in the area
where his land was located. As a result, the swbéth the land looks out onto was raised.
This resulted in the destruction of the front-vieection of the fence, damage to the gate
and the electricity meter, and covering over adplalk the claimant had done before.
The defender also filled and covered over the watdl which had been in the land. The

claimant demanded full compensation for all the agento his land.

The Board upheld his claim. It stated that it haddoubt the objective of the defender was
to achieve public good and to benefit a great numobeitizens by easing their travelling
on even, paved roads though where the action, wkiah the public interest negatively
affects the private interests of some individuAlscording to the Board, this is what the
public authority is expected to do. The Board fertheld that the damage done to the
claimant as a result of the defender’'s work werethe result oliKhata However, since
there is established damage arising directly becaat the defender's conduct

compensation is due because

there is another kind of compensation based on roomgprehensive and
expansive foundations although it is rare and less than that which
depends on KhataThis is the principle of equality amongst people
regarding public expensé¥-

The Board went on to explain that this means thatpublic authority took an action for
the public good and caused damage to an individualnot fair for that person to bear the

199 bid. at 12-13.
2002004) Unreported Case N&746/2/Q 1425.
21 |bid.
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cost alone. The individual ought to be compenstdeduch damage. This, it reiterated, is
based on the saying of the prophet ‘There shouldnéher causing of harm nor
reciprocation of harm.” The principle of ‘removirgarm’ declares the importance of
removing harm, because it is a form of injustiaed &ence it is forbidden in Islamic law
(Shar’iah). Such injustice should be prevented from takitege, and if it does, it should

be removed.

There are other cases that make the same poirdigeadl attention to the distinctive nature
of this line of cases. The Board state®in Civil Defence Corp¥ thatal-mas'uliyah ‘ala
asas al-makhatifrisk-based liability’ requires only establishitige (unjustified) harm and
the causal connection between the harm and act¥itiie public authority. The property
adjacent to the claimant’'s caught fire. In accegpsin the defender (the fire-fighting
division of it) had to pass its hose and relatediggent over the claimant’'s mud-built
house. In the process, the house of the claimastdaeaged and actually collapsed. He
demanded compensation for the loss of his house. ddfender stated that during the
process of extinguishing the fire, the house oe Which was a semi-detached property
with that of the claimant, collapsed. This led he subsequent collapse of the claimant’s

house. It was only carrying out its duty withoutieint to cause damage or injury.

The Board found for the claimant despite holdingf tine incident was not due kthata of

the defender. It stated that the conduct of thertddr in the fire incident was lawful but
the harm occasioned by it to the property of thainthnt was unjustified thereby
necessitating compensation. This is in line witk telamic principle that (unjustified)
harm must be removeéd® Thus it can be concluded that Islamic law doe®gaise
lawfully caused but unjustified harm. ‘Lawful’ imé sense that there is a valid power or
duty granted to the public authority to act in garg out the activity leading to the harm
but unjustified (even in the absence of negliget@zjause it causes harm to an individual

or group and prejudices their interest isp&cialway.

Similarly, in B v Municipality of Abh®*the Board stated that:

The defender is obligated to remove such harm emdpensate the
claimant for the loss he suffered as a result &f Work which was not

202(2006) Unreported Case N8843/1/Q 1426.
203 |bid. at 4.
204(1983/84) Unreported Case No. 740/1/Q 1404. Eniplmaime.
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aimed at benefiting him alone but the public agkaidt is not fair for him to

bear the cost and the harm or damage alone. Thernast be distributed
on all those who benefited from this work by thiedi@er This derives from
the comprehensive ‘root’ principle of ‘necessitytloé removal of the harm’

which forms one of the principles which Islamiciggprudence depends on.

The Board went further to note that its judgmentligmately based on the principle of
‘removal of harm’, regardless #thata, on the defender’s part. The reference in this case
and in the earlier ones as well as others on teerale oKhatais of interest. It has been
noted above as well as in the last chapter thareetes by the Board téhata were
redundant in as much as they were intended to tefiétre more comprehensive concept of
Ta’ady. The statement of the Board in this line of cakas there is n&Khatawhile it went

on to affirm the presence ahjustifiedharm is clear reference i@’ady. Otherwise, there
would be no basis for the finding of liability imeh of the cases discussed here on the part
of the lawful acts of the various public authostiehich have been impugned here. In
other words, it is only the concept d&’ady as againsKhata that captures the basis of

liability of the defenders in this line of cases.

A number of interesting parameters have been dpedldy the Board in its adjudication
of this line of cases. First is the requirementsabstantiality of the harm or the loss
occasioned by the lawful conduct in issue. Thestsadms refer to the need for not just the
occurrence of harm, but harm that is ‘substanttal’a ‘certain level’ or ‘abnormal’
‘excessive’ and so on. Interestingly, none of thelfernative terms is defined in the
judgements where they occurred.Bnv Municipality of Abhahe claimant claimed that
when the defender constructed roads in the areariogvthe claimant’s land, the level of
the road ended up being over 4 meters lower thathetrel of his land. This, in turn, due to
its inaccessibility, led to depreciation in theualof his land by approximately 25% from
its original value. The claimant demanded compemsdbr the damage or levelling out of
his land to the level of the road. The defendemuadgthat the claimant does not merit
compensation because his land is located in a ramunits area with slopes and heights.
The harm occasioned is of such a nature that tth@any person should bear it in order to

achieve the public interest.

In upholding the claim, the Board held that the dgen(or harm) wasubstantial It stated
that what happened to the claimant’s land exceleeldimit of ordinary harm or damage

which should be borne by the individual as a restftublic works. It representssgvere
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case of harm which should be removed and compeh$atelndeed in a subsequent case
Al-Jerba reported that the Board stated:

The review [appeal] committee would like to highiigone of the accepted
rules relating to liability of the administration the process of carrying out
public services or projects, in the interest ofphblic, there is an obligation
on the part of individuals involved to bear sometioé burden of any
insubstantial damage that they may suffer as dtreswarrying out such
services provided that the burden is not of suel@ronsequences that it is

beyond the individuals’ capacity to beZr.

As Al-Jerba has rightly noted, it can be deducemmnfrthis statement that the Board
distinguishes between substantial and insubstasiiaage which may result from a legal
act of the administration but the questions remamdo ‘substantial’ and ‘insubstantial’

damage and whether it differs from case to casdrantindividual to individuaf®®

While the reference to the need to remove harm wrder, it is argued that reference to
‘substantial’ harm, does appear to be redundarg. fidming of the issue by the Board in

this way is unsatisfactory. In the event that Buard (as its judgements state) is of the
considered opinion that the basic principle ofrislalaw of delict on the need to remove

unjustified harm is applicable to this distinct emary of cases then there should be no
requirement of ‘substantial’ damage. This is beeagmbedded in the application of the
principle is the need to determine that an indigldin any given case has suffered
disproportionateharm on behalf of the public in order to be entitte compensation. The

Board will find it difficult to ground this in Iskaic law with the emphasis on compensation
for unjustified harm. Indeed, it has completelytabged from any attempt to define or set

such a standard.

This leads on to the related issue of the acualie accorded to the principle of
substantiality in the Board’s decision in the lallyfuout unjustified loss cases. The weight
of the ‘substantiality’ requirement remains ratbaclear. Remarkably, in none of the cases
has the Board determined the element was missingatoant depriving the claimant

compensation. One would have expected that givendibproportionality test of the

205 Al-Jerba note 149 supra at 245.
2% |pid.
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responsabilitie sans fauterinciple it referred to, at least a few of theses would have
fallen short of the ‘standard.” The very absenceéhaf determination of disproportionality
in the decisions of the Board strongly supports dhgument that the idea of risk-based
liability was not in fact imported from French laag such, but simply the terminology as
stated earlier. What has happened in reality is blogh the Islamic and French systems
share a risk-based liability for delict which hawelependently developed within both

systems in their application.

It appears that Saudi law generally recognisesiéael for compensation in any instance of
official acquisition of or interference with priveproperty. This view is implicit in Saudi
law generally and is made clear in a major legmhatthe Law of Dispossession and for
the Public Good and Temporary Property Acquisitioquisition Law)?°’ Article 1 of

the Acquisition Law provides that:

Ministries, governmental authorities and othetitasons which represent
public authorities have the right to acquire praiperfor the public good in

return for a fair compensation.

This is only after the public authority has exhadsavailable opportunities to refrain from
interfering with private property rights in deliweg a project for public benefit. Further,
Article 7 of the law states that where a publichauty intends to acquire a property for
public purposes, it shall cause to be establisineididependent, broad-based committee of
experts to determine appropriate compensationh®mptoposed acquisition. Interestingly,
such a committee must also be formed for similan@ensation purpose where a property
is not to be acquired but where it may be negatiadlected or harmed, by a proposed
public project. Equally important is the provisiof Article 20 of the Acquisition Law

which states that:

It is permitted to temporarily acquire properties fair compensation that is
not below commercial value as determined by theroittee referred to in
Article 7 in cases of emergency, natural disastégidemic and similar
situations, or for the implementation of urgent lpttimterest projects which

require such temporary acquisition.

27 Royal Decree No. 15/M (2004).
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Thus, the law recognises the need for compensdtiontemporary dispossession of
property for public purpose even where this ariggsa matter of emergency or natural
disaster, matters arising outside of the contreligh or will of the public authority.

Further to this, Article 23 of the Acquisition Lammandates compensation for any harm
that may be caused to property temporarily acqueduant to Article 20. Finally, Article

24 confers on an aggrieved party a right to appreabecision of any committee or public
authorities concerned with the Acquisition Law tee tBoard of Grievances. Equally

important is the provision of Article 1& the Basic Law that:

The State shall guarantee private property anidvislability. No one shall
be deprived of his property except for the pubtieiest, provided that the
owner be fairly compensated.

In view of the foregoing provisions, it is somethiof a surprise to find suggestions of the
existence of a theory of ‘substantial or insubsthrdamage’ regarding the unjustified
harm occasioned by public authorities in the deaosiof the Board. The Board in these
cases suggests that where a public authority Had &t a manner that causes harm to an
individual while acting within its powers for theld/ery of a project for public benefit or

in the public interest, the claimant must show taitsal damage to sustain a claim.

5.4 Saudi Law and Delictual Liability of the State - An Assessment

As Faigrieve has noted, the area of the liabilitypwablic liability authorities remains one
which all legal systems are struggling with. Thexides from the notorious fact of the
complex nature of different aspects of law that bora in determinations of the issue on
one hand, and the ever-expanding and complex nafugovernmental activity on the
other?®® The difficulty in making appropriate and just dgons regarding claims on
liability of the state (in western legal systemdeaist) has been how to ‘balance the desire
to provide redress for the victims of administratiwrongdoing with the need to take
account of the public service frame work within eihthe defendants are operatifij.Put

in another way, the dilemma has been the desioenmpensate individuals for harm done

by public bodies and the desire not to intervenshénlegitimate work of public authorities.

298 Fajrgrievenote 188 supra at 1
299 |pid.
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This part briefly considers how or whether thes® t@oncerns have operated in the
considerations of the liability of public authoesi for delict under Saudi law. It attempts to
consider whether Saudi law - based as it is omigldaw - has been successful in dealing
with the liability of public authorities and whethi¢é can continue to be successful in this
endeavour in the future. In proceeding, it is int@or to state that the discussion that
follows is rather tentative and in recognition bé tlimitations of the context. By way of
recapitulation, it is relevant to recall that tle@son for adopting the Scots and English law
framework for analysing the work of the Board ofégances (which is at the heart of this
study) is because the former has a better develapédxperienced system on the issue of

delictual liability of the state.

In contrast to the UK experience, it is evidentirthe foregoing analysis that many of the
cases handled by the Board have been fairly stfaigiard. The Board has not
encountered anything like the variety of situatitinat have been encountered in the UK
courts. The Board has been far less troubled bydneplexities of government that arise
in the modern regulatory welfare state as expeeénc the UK. As a result, there is far
less material on which evaluations of success ftoeraise) in dealing with the liability of
public authorities can be made than in the casthefUK jurisdictions. The types of
situations in cases lik¥ v Bedfordshireand Barrett v Phelpshave not arisen in or been
dealt with by the courts in Saudi Arabia.This cmgtance necessitates some measure of
speculation about how the Board of Grievances wdehll with types of case that have not
yet arisen but which may arise in the course oktgiven the expanding and sometimes
changing nature and scope of governmental acsvdied state regulation of the private
sector.

In general, the approach of the Board appears do ieery much in the direction of
imposing liability on public authorities in the sarway as private persons. However, there
is at least one area where the nature of the debted by statute is construed in a manner
that may not attract liability to the public authpr even where harm has arguably arisen
under the public authority’s watch. In other wort@la;adyis not easily established where a
duty to act exists. This is in the area of seguiitis important in this regard to note that
there is no private sector equivalent of this sectdhe public service. The decision@v
Directorate for General Securitgiscussed abovsuggests that the standard required for
performance of a duty that goes with power, andhégessary implication, discretion on
how to perform the duty (for example, policing)adiberal one. This is ostensibly so in

recognition of the immense challenges such puhitbaities as the security agencies for
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example, face and the limited resources at thepadial at any time for performing their
statutory duties. In a sense then, this is at least important area of public authority

liability that appears to be influenced to someeakby some form of public policy.

One of the positions in the UK scholarly and judiaiebate is that public and private
bodies are to be treated alike, in other wordsDiiceyan principle referred to earlier. This,
it has been stated directly aligns with the Islahae position on delictual liability of
public authorities. UK experience suggests that ida viable approach to public authority
liability. Particular arguments would include, fexample, that the ‘public law hurdle’ has
proved unworkable so the courts have dropped ivé¥er, the main principles of delictual
liability in Islamic law as previously discusseddhapter four and above here, is wider in
scope than the Scots and English position. Thenislgposition encompasses different
kinds of claims that will not be accepted undertScand English law. An important
example in this regard relate to the French lamgpie of responsabilite sans faute
(which has a basis in Islamic law though the teolugy was imported into the Board’s
decision through the influence of Egyptian advisersliscussed earlier).

The recognition of this last type of action hasirmportant implication for considerations
of public authority liability given its explicit wognition that public authoritiesre
different from individuals in theinature Saudi law admits the need to address public
authority liability as ‘distinctive’ to the extenihat it is difficult if not impossible to find
equivalence in private law for treatment of pulaighority liability. However, Islamic law
generally subjects the consideration of such lighib the equality principle inasmuch as
that refers to securing compensation for unjustifiearm based on the foundational
principle of la darara wa la dirara there should be neither causing of harm nor
reciprocation of harm. In effect, there is a cloa#inity between Islamic law and French
law than between it and Scots and English law @ndtore even though its shares in some

way, an attribute from both sides.

A possible consequence of a liberal approach togmtion of public authority liability
that has encouraged a restrained approach frordkheourts is the possibility of a flood
of litigation against public authorities and thespible fallouts of this. It is relevant to take
this issue on board in relation to the consideratiof public authority liability for delict
under Saudi law. So far, the docket of the Boardhis line of cases appear to be quite
manageable and the nature of the claims, basistaaidhtforward. However, it is not clear

that things would not change in the future bothreagards the number and complexity of
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possible claims given the increasing awarenesshef geople of the possibility of

challenging government actions or conduct leadinigarm.

It is suggested that these possibilities ought teothange the existing foundational
principles on delictual liability of the state frowhat they ordinarily are now. It is in fact
difficult to envisage that a radical change in tuerent principles will developed by the
courts or argued by academics. Rather, it is pbsitat there are existing mechanisms in
Islamic jurisprudence that will serve to maintdie much desired balance in ensuring that
the legitimate aims of public authorities are aecbte while individuals who suffer

unjustified harm are duly compensated.

A relevant jurisprudential tool in this regard leetprinciple ofal-maslaha al-mursalah

discussed in chapter two. As earlier stated, thircple acts as a ‘key turner’ that moulds
application and interpretation of Islamic law tav&the public welfare and interest to
ensure the betterment of life and faith in Musliwcisties over time and place. The
mechanism is an important tool in judicial intetpt®n that facilitates the flexibility of

Islamic law. In this way, the considerations ofuiss like opening the floodgate of
litigation against public authorities, effect ofpsing liability on the treasury, possibility
of defensive governance and even separation of isovegcerns can and hopefully, would
be urged on or taken into consideration by the tcoudeserving cases without a radical

deviation from the foundational principles of Isliarfaw on state liability.

One important reason for the foregoing view is thenpensation regime applied by the
Board. The approach of the Board to the award ofpEnsation which has generally been
(sometimes, as will be discussed, too rigidly) ee@dance with the principle that damage
should be clearly proven and compensated for withauew to profit. It is logical to argue

that it is more equitable to the individual andistcthat the former be compensated in a
manner that redresses harm done to him/her byt#te without unduly prejudicing the

state. This, in the Islamic view, stands a firmbarmce of securing social harmony and

peace, a fundamental objective of 8teari’ah, than otherwise.

Moreover, the argument of the danger of encouradefgnsive administration through (a
wider) recognition of public authority liability fodelict can be relatively weak when
considered closely. Indeed, it can be argued tHagal paradigm of equality before the
law as advocated under Islamic law largely takee o&this concern. Under this paradigm,

the defensive behaviour problem is not limited wiblc bodies but an issue for everybody,
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public or private. Consider medical negligence Wwhimubles doctors in their work for
instance. This is an issue which may negativelyachn their willingness to take risks in
treating their patients. It is not clear that itp@acts so negatively on their overall service
delivery. Indeed, it is logical to assume that uls ‘risk-situations,’” the patient is usually
keen to take the risk (s) in cases of required nadreatment. No doubt, few cases may
eventually result as a consequence of such riskisiins but overall, such cases will be in
the minority. A similar argument can be made in tase of public authorities. Their
implementation of one policy or the other may imelsome risk which can attract

litigation but in the normal run of things, they dot.

The threat of litigation acting as a justificatioiot to undertake assigned or delegated
responsibility can be regarded as illogical andhité socio-economic progress. Private
bodies are also subject to litigation but in takihg risks associated with being proactive
also benefit from great profit. An example of thmay be the research and development
undertaken by pharmaceutical companies. Whereisheis taken, a discovery may be
made that will, in turn, benefit the public as wedl increase profits. However, if it did not
take the risk, because of a fear of litigation,ré¢hevould be no further developments.
Although there is a risk of litigation, as happendases involving thalidomide babies
through use of the drug thalidomitf&, other developments may have resulted in no
litigation at all. In the interests of social pregs, it would, therefore, appear better to have
a system where there is equality between public @nate bodies in determinations of

their delictual conduct.

Finally, consideration has been given to the Frelaeh notion of responsabilitie sans
faute; the notion of ‘lawfully’ caused, but unjustifiedds. As demonstrated through
analysis of some decisions of the Board, this c®gaised under Islamic law of delict.
While UK law does not at present recognigsponsabilite sans fautas a general
principle, some scholars have suggested that the thay not be far off when this may
change. According to Booth and Squires, in certaicumstances, ‘the UK courts may be
prepared to move in the direction of imposing li#pion public authorities even where
those authorities have not been negligéttThey went further to state that there are
certainly a good number of cases where it is del@rfor a public authority to take risks in
the discharge of its duties but where it is ineghlg to allow those who suffer harm as a

20\ Lenz * The History of Thalidomide’ the Thalidods Society available at:
http://www.thalidomidesociety.co.uk/publicationsrh(Site visited 8 August 2011).
#1Booth and Squires note 2 supra at 250.
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result of such activities to be left without compation. However, providing compensation

in all such cases

constitute a substantial departure for UK law tketand would effectively
see a move away from fault being at the centrdn@ftort of negligence. It
seems unlikely, as commentators have noted th&ifais UK law will
occur in the foreseeable future. It neverthelessres an interesting avenue
for potential future development, and one towardhscty at least th&ing

andDenniscases suggest that UK courts may not be whollggamtistic?*?

While this may be far from the minds of proponeatshis view, it is argued that this
prospect, and the current position of the law @wfllly’ caused but unjustified harm
under French law with regard to the liability oflghe authorities, supports the view that
the principles of Islamic law of delict are relevato and can be applied in this

contemporary period beneficially as advocated i $tudy.

5.5 Conclusion

The examination of the delictual liability of publauthorities under Scots and English law
presents a rather complicated picture. It is nstraight forward matter to present a clear-
cut position on the attitude of the courts to $sue of when and under what circumstances
the courts will find liability against a public dudrity. The law has been evolving. At
times, the courts appear to expand the boundafidshlity. But at other times they
appear to contract them.

Legal and policy considerations play an importasie rin the judicial consideration of
delict in general and as they relate to publicammistrative authorities in particular. It is
evident that public authorities face serious cimglés in the discharge of their duties. In
order to mitigate some of the difficulties that naise from a broad imposition of the duty
of care on public authorities, the courts develogpedconcept of the ‘Public Law Hurdle’

but this appears to have had limited applicatidsssguently.

Due essentially to policy considerations, the coheve been torn in different directions on

whether to extend or limit the liability of publauthorities. This has led to uncertainties in

212 |hid. at 251.
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the position of the law on the liability of publauthorities and the courts seem to have
adopted an ‘incremental’ approach which requiresotaof case-by-case analysis to
determine the law in this important area of the.l&owever, this approach, as rightly
noted by the Law Commission recently, and a hostcommentators, has led to

uncertaintie$!?

The traditional position of the law on the liahjliof the state under Islamic law has been
that the same foundational principles of delict Islamic Law could apply both to
individuals and public authorities without distilmet. Glimpses into the cases broadly
suggest that the Board is striving to apply then@ples of Islamic law of delict in a
consistent manner. However, it is evident thatBbard has become confused in respect of
its use of legal principles, in particular with es¢nce toKhata and Ta’ady. A formal
theoretical and analytical framework similar totthadich exist in western legal systems,
need to be developed. Judges should be traineduaiddy in the law schools and
continuing education programmes introduced alongh stheoretical and analytic
framework. This is in order to ensure that they abde to consistently apply general
principles of Islamic law to current, and in pautar, future, and presumably, more

complex cases of delictual liability.

A striking aspect of the discussion of the linecates dealing with what is in French law
referred to as ‘lawfully caused loss’ is the readmof the Board to insist on compensation
across a broad spectrum of loss occasioned bwitifellexercise of power and conduct of
the duties of public authorities. It has been souglshow that a number of factors account
for the tolerant approach of the Board to casetisftype. The first is the historical roots
of the Board of Grievances. As stated earlier,Bbard has a long historical pedigree in
the Islamic system dating back to the very firso tdlecades of the Islamic state. At an
institutional level, it declined and disappeareduwbthe 14 century along with other
institutions of the Islamic state following the cprest of many Muslim lands by the west
to resurface in post-colonial era in parts of thasMn world like Egypt in a modified
form, Majlis Dawla and in theory, was inaugurated under the officehef King by the
modern founder of the Saudi state. This gap intuiginal practice and the intervening
incidence of colonialism has led to interpolationthe jurisprudence of an institution like
the Board which declares fidelity to a differentiselegal system. The result is not always

23| aw Commission Consultation Paper note 61 supra.
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negative. However, it is sometimes unproductivargsied with regards to the reference to

the principle of risk-based liability by the Board.

Underlying the creation of the Board in Saudi Aeahs earlier discussed, is an expression
of an integral approach to organising the affaifsstate along the lines of the classic
Islamic system. That system in theory and practicgphasised as a principle of law,
equality before the law. This extended to the perebthe King. It envisages a state
(government) under law, tt&har’iahwith supremacy attributed not to any of the brasch
of government or the people, but rather God. Thenaf justice is similarly built on this
principle and thus it is easy to see how the mistins of state are deemed not be created at
least, technically, and derive their legitimacy nfratheir subordination to the higher
authority of theShar’iah. Both the governed and the government ameer law in the
literal and metaphoric sense of the law. Thus,jdldeciary as an arbiter is not constrained
in declaring governmental action, lawfully intended the public benefit but which causes

harm to an individual as unjustified and desenohgompensation.

Having considered the Board’s decisions under wdiffe categories of cases involving
public sector liability, including, for example, déh, highways, education and others, it
has become clear that the Board is attempting fdyaponsistently the principles of
Islamic law of delict. However, there are someanses of unexplained deviation. This is
understandable given the possibilities of errguolgement which is a criticism levelled at
judges in virtually every legal system at some poimthe other. Such errors may be more
common within a legal system like the Saudi, whield traditionally not been known to
subscribe to a system of law reports or followimggedents though there is an indication
this is slowly changing.

Finally, an important aspect of this study is thains that the liability of both public
authorities and private individuals or bodies isd @hould remain the same under Islamic
law. The (few) cases available from the GeneralrSpwa good number of which have
been referred to in the discussion above, proviggpart for that important claim of this
study. It is at least fairly clear that the Boarengrally applies the same principles of
delictual liability of private individuals to pulgliauthorities. However, it is important to
investigate this theme further through an examomatif its practice of awarding damages.

This is pursued in the next chapter.
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Chapter six: Damage and Compensation: The Board of

Grievances and Redress for Delictual Liability oft  he State

6.1 Introduction

Compensation is at the heart of considerationsebtdal liability in Islamic law as it is in
Scots and English law.This chapter examines assessment of damages amdl @i
compensation by the Board of Grievances for ddlicliability of the state in Saudi
Arabia. The need for compensation when unjustififedm is established against a
defender, as stated in chapter four, is the masit h@inciple derived by jurists from the
well known Hadith which forms the foundation of idelin Islamic law: ‘there should be
neither causing of harm nor reciprocation of hartni$ the centrality of this emphasis on

compensation that informs the discussion in thegtdr.

The discussion of selected cases in the previoaptehhas suggested that the Board will
determine the liability of public authorities usitite same principles that apply to private
individuals. One important point that has emergethis study thus far is the broad scope
of delictual liability of the state under Saudi Lal this circumstance, the compensation
regime- principles and practice- of the courts lagd in determining such liability is a
very important aspect of the work of the judicialdy vested with jurisdiction on state
liability for delict. This will involve an examingin of the rules that the Board may apply
as well considering how consistently such rules applied. Consideration will also be
given to how the Board has applied such rules speet of differing forms of injury,
including personal injury, damage to property, f@@mic loss’ and immaterial damage.
The focus will also be on the Board’s approacthtassessment of the categories of harm

and appropriate compensation for them.

The chapter proceeds in this way. The first padn@res the nature and relevance of
compensation under Saudi Law. While part two fosuse the types of damage regarded
by the Board as harm for establishing a right tengensation, part three discusses
assessment and award of damages. Some issuesgdtatassessment of damages are
considered in this part and the final section cotkes$ the chapter.

! D FairgrieveState Liability in Tort A Comparative Law Stu@xford University Press Oxford 2003) 189.
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6.2 Compensation for Delictual Liability

Compensation practice is important not only adfitie product of the process of litigation
but also because of its wider implications for thke of law within the legal system. The
rule of law admittedly is a much contested contépt what is of relevance here is the
important role played by the courts as a refugether citizen in the determination of
his/her rights against the state particularly inderm times. There is common agreement
across various legal systems that the rule of [@awticularly the role of the judiciary in
securing justice and thereby fostering peace iego@and at least discouraging resort to

self-help, is a very important ofle.

In civil claims where compensation is a very impatttype of relief granted by the courts,
the practice of any court on it will have impliaats for court users and the case is no
different in Saudi Arabia. The rule of law dimensis better appreciated in the light of the
direct and indirect impact that compensation pcachas on the litigants in the process.
From the perspective of claimants for instancerethie the issue of confidence in the
integrity of the judicial system as an arbiter betw the state and the individual. From the
perspective of the state, there are the fiscal isapbns; impact on the public treasury
apart from policy concerns regarding the functignamd discharge of the duties of public

authorities.

The determination of liability for delict is esskliy with a view to ensure compensation
in established cases of harm. In a system whichgrases a relatively wide scope of
liability, the compensation regime is of more thgassing significance. As Fairgrieve has

noted:

A system which conceives fault widely will be afduced utility for the
victims of wrongdoing if the categories of compdsiealoss are unduly

restricted or the methods of measuring damagesraealistic?

2 0On some of the debates on the rule of law seénfiance B Tamanah&n the Rule of Law: History,

Politics, Theory(Cambridge University Press, Cambridge 2004) , Alrize, ‘An Elementary Approach to
the Rule of Law’ (2010) 2 (1) HIRL 48 and P Costd & Zolo The Rule of Law: History, Theory and
Criticism (Springer Dordrecht 2007).

% Bedner note 2 supra at 67-68.

* Fairgrieve note 1 supra at 190.
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This observation with specific reference to Fremacministrative law is important. It is
argued that Saudi law, in view of the theory ofisic law and practice of the Board of

Grievances on damages, considered below is diratt@aiding these weaknesses.

6.2.1 Nature and Relevance of Compensation under Sa  udi Law

There are different basic principles guiding congagion for delict in Islamic law
depending on the nature of the injury or loss imed| In property damage claims as well
as economic loss, the basic principle in Islamie ¢d delict is that the claimant is entitled
to restitution, whenever possibldt was narrated the Prophet has declared thahiinel is

in debt for what it has taken until it is returri@dence, if a person who usurped money or
property of another returns the money or propertyuil and in the same state as it was
originally, the person is acquitted of responsipilif money and property could not be
returned due to destruction or damage of a natuae renders them useless, money or

property similar to the original must be handedrove

There is a consensus among Islamic jurists théinigs lend themselves to restitution in
kind, compensation should be awarded ‘like for .likehis is because a similar item will
invariably resemble the lost or damaged item mdweety than any monetary value, for
being similar to the said item in looks, content gurpos€. In other words, the money
and property had a specific value and the samesvalust be restored or compensation
paid in lieu. Scholars agree that if a damaged estrdyed item could be weighed or
measured, it should be returned like for like. R&3Q to compensation by value should
only be allowed when no similar items are availallbis is based on the Hadith ‘A
container for a container, and food for fo8dhis is expressed asithlun bi mithlj ‘like

for like’. This principle, on the face of it, soumadimple and logical enough. However, as
will be seen in the discussion below, in a develgpsystem, this important classic
principle can be challenging in application.

Moreover, when assessing damages, the value odfinaged or destroyed item before any
said damage occurred should be considered. Su@ssasent should be confirmed by
specialized trustworthy experts. In his bod#-Mughni the renowned scholar Ibn

Qudammah says, with regard to estimating the valusimilar items: ‘Its evaluation

> A Ibn QudammatAl-Mughni Vol. 7 (Dar Al-Kutub Al-Imiah, Beirut) 361.
® A bin HanbalMusnad Al-lmam Ahmadol. 5 (Muasasst Cordoba Cairo) 8.
" Ibn Qudammah note 5 supra at 362.

8 S Abu DawudSunan Abi Dawu@Makatabah Ibn Hajir Beirut 2004) 721.
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should be referred to competent expértsy looking at what physical damage actually
happened. The use of experts will be discussedwbéie for potential damage, only if it is
certain to happen, it should be regarded as atdgal By contrast, potential profit, that is
any profit which has not yet been realised, isreabgnised and thus not compensated for
in the award of damages. This is because Islamicrégard such a determination as
speculation. In other words, there is no certa@gyo its occurrence or amount. The idea of
compensation is to replace the value that has ltnand potential profit that has not
been realised or establish€&d.

The general rule in matters of compensation istlvass the damage in kind, by repairing
damaged items, as much as possible such as builgingg damaged wall, or returning
usurped property, as long as it remained intaglingahat, compensation in value must be
ordered™’ In other words, the Islamic position on compemsatis to have the victim

restored to the position s/he would have beenefftarm had not occurred, precisely the

same as the notion adstituto in integrumn common law if this is at all possible.

There is a developed body of work on the schemadsessment of liability, punishment
and compensation for physical or personal injugynas in Islamic lawt? This is based on
the fact that the sources have prescribed the aetevegime for punishment and
compensation in this aspect of Islamic Wt is now relevant to discuss the types of
damage regarded by the Board in cases involvingliguiuthorities as harm for

establishing a right to compensation.

6.3 Types of Damage that Count as Harm for the Purp oses of

Establishing a Right to Compensation for Injury

The dimensions of harm have been considered inrdbauof cases by the Board. It serves
to examine some, though not all, of them for aneusténding of the categories of harm
specifically as they relate to the liability of pigbauthorities. As mentioned in chapter
four, the forms of harm under Islamic Law can bigarised into two categories, material

and immaterial harm. Material harm includes persomary, damage to property and

° lbn Qudammah note 5 supra Vol 8 at 28.

9\W Az-ZuhayliNazriyat Al-Damaar{(7" ed Dar Al-Fikr Damascus 2006) 96.

11 i
Ibid. at 94.

12 5ee for instance, Ibn Qudammah note 5 supra.

13p Le Roy ‘Liability and Compensation for Bodilyjimy Under Islamic Law’ available at:
http://www.genre.com/sharedfile/pdf/Topics13LeRaypdf (Site vistied 22 April 2010).
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economic loss. Immaterial harm, as discussed iptehdour and later in this chapter, is
somewhat problematic. This is because while therbassic agreement that Islamic law
recognises immaterial harm, there is some divemgewic opinion on the appropriate
approach for addressing it. While some are of tleev\that it should be dealt with as a
matter of criminal liability, others view it as ortbat is at least, also delictual. The
reluctance to recognise immaterial damage as deliat nature is located in the view that
it is impossible to quantify the extent or naturfereputation for instance in order to
determine or measure the harm done to it. Howea®rsuggested in chapter four, the
preferred view is that immaterial harm does couatgitharm and ought to attract

compensation once reasonably proved.

6.3.1 Material Harm and the Position of the Board

In line with the general rule, damages will be avear for certain injuries. Such injuries

include: personal injuries (includingter alia, death and permanent impairment; pain and
suffering, analogous tsolatiumin Scots law)* damage to property, and economic loss
(both pure and derivative). Decisions of the Boardespect of awarding damages under

each of these categories will be discussed below.

6.3.1.1 Personal Injury Cases

Physical or personal injury claims are usuallyightforward. Such cases may fall into one
of three categories, death, permanent impairmedt@n and suffering as a result of
physical injury. In respect of cases involving diedd v Al-Madinah Municipality’,

mentioned in the previous chapter, may be refeiwedhe claim for compensation for the
death of the claimant’'s son due to the negligeridde defender in constructing a public

fountain was upheld by the Board.

S v Al-Madinah Municipalitf represents a case concerned with permanent imp#irme
The son of the claimant was seriously injured legdo various permanent impairments as
a result of falling into a waterfall constructed the defender. The Board stated that the
defender was obliged to observe necessary preoauitioconstructing the waterfall. The

defender was in breach of its duty not to causeidiified harm to people in its valid

1 3 ThomsorDelictual Liability (4" ed Tottel Publishing Ltd West Sussex 2009) 312-313
15(2006) Unreported Case No. 276/5/Q 1427.
16(2004) Unreported Case No. 2432/1/Q 1424.
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attempt to beautify the city. It is relevant to éyaas mentioned in chapter four, that the law

allows compensation to the relatives of persornsdkiby wrongful acts.

Similarly the Board has recognised pain and sufteas a result of physical injury, as a
head of loss. I'€ v Ministry of the Interigf’ the court awarded the claimant compensation
for suffering a physical and verbal attack from arfethe defender's operatives at a
security check-point. Amongst the reasons given thg court for its award of
compensation was that the claimant suffered graahtand damage, not only physical -
the beating - but also moral - public humiliatidrhe court stated that its decision was
based on an incident in which the Prophet awardedpensation to a Jew who was
frightened by Umar, one of his companions. The Rebsaid: ‘This is for the fright of
Umar’. According to the Board, obviously, fright moral damage turned physical as
reflected on the Jew’s face. The Board also ndtatllbn Hazm said: ‘A barber cutting the
hair of the Caliph Umar bin Al-Khattab was frigheehby Umar for some reason. Seeing
signs of the barber’s fright, Umar said: ‘I did moean that. But | will compensate you for
it’, and gave him forty Dirhams which by the stardtaof the time, was a very handsome
amount® The Board is therefore justifying its decision lwiference to recognition of
immaterial harm in the Islamic legal system evesutih the examples given did not result

from physical injury. The award of damages in thesses will be discussed below.

6.3.1.2 Damage to Property

As highlighted above, the general rule of compeosaiwhere damage to property is
concerned is to redress the damage as far as |godsilother words, the Islamic position
on compensation is to have the victim restoredéoptosition s/he would have been if the
harm had not occurred, precisely the same as emdsa the principle ofestituto in
integrumin common law. This approach has however beenggthmvith regard to car

accidents in th&hari’ah courts in Saudi Arabia.

The origin of the substitution of compensation byking restitution in kind for
compensation in value by tHghari’ah courts can be traced to a circular issued by the
Ministry of Justice in 1998. Some judges noted that principle ofrestituto in integrum

when interpreted as requiring restoring old cars gccident cases) to their previous

7(2007) Unreported Case N0.3461 /1/Q/1428.
18 |
Ibid.
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position (through repair) did not achieve justi€his is because the cost of repairing an old
car may far exceed its value prior to the damadmes& judges were of the opinion that
such cars should be valued by a reliable commétek the depreciation in the value be
given as compensation. A Committee from the Migigif Justice and the Ministry of
Interior (responsible for traffic control) estalblesd to look into the matter agreed with this
approach. It had found that this approach was stggpdy the views expressed by a
former Chief Judge of Saudi Arabia when a judgesatird him on the issue in 1967. The
Ministry of Justice then circulated the opiniondourts adjudicating such cases with the
caveat that it will be left to the discretion okthourt to make a judgement in accordance
with article 49 of the Basic Law. It will be recalled in this regard that this i®tapproach
adopted by the General Courts in cases betweeaterindividuals. This is exemplified by
the decision of the General Court v B® discussed in chapter four where the court
ordered payment of the depreciated value of claimamar in an accident caused by the

defender’s camels.

The decisions of the Board suggests the Board bagpletely moved away from the

application of restitution in kind to compensation value as a rule rather than the
exception as envisaged by classic Islamic jurists @en the circular mentioned above.
Thus, the Board has developed a practice of awgrdamages based on depreciation
virtually as a rule, ignoring the possibility ofstgution (through repair for instance)

without consideration that the cost of restitutimay be different from compensation in

value. Rather, it simply ascertains and awardsdiyereciation value as a measure of
restitutio in intergrum an approach which appears to have also been extidpt the

Shari’ah courts in relation to car accident cases.

In Q v Municipality of RiyadH discussed in chapter five, the court accepted acil®n
the depreciated value of the car and awarded dasrfagehe accident accordingly. This
case appears to be based on the opinion of thé jglige mentioned above and the

practice of the Shar’iah court.

The Board has applied this approach in severakdaselving car accidents as a result of

19 Circular No. 1128/T/13 of 10/11/1418 (1998) Minysbf Justice at 272-273. Article 49 of the BasanL
provides that ‘subject to the provisions of Arti&ig herein (regarding the Board of Grievances)cthets
shall have jurisdiction to adjudicate all dispuses crimes’. However, it would appear that the Mfinyi is in
fact referring to Article 46 which states that ‘floeiciary shall be an independent authority. Theall be
no power over judges in their judicial function ethhan the power of the Islanthari‘ah’

20(2005) Case No 151/3d@udawanah Al-Ahkam Al-Qadhaiyyét™ ed Ministry of Justice 2007) 106.
21(2008) Unreported Case N©29/1/Q 1428.
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the conduct of public bodies. For instancel inMunicipality of Al-Madinaf? (discussed
in chapter five), the Board held the defender &abi delict for failing to put up re-
direction or warning signs to highlight the worksea on the road and awarded
compensation to the claimant on the facts. Thedakso granted the claim for delict on
similar facts inT v Municipality of Al-Qaseefif In both cases, the Board awarded

damages based on experts’ accessed depreciatiom walue of the cars.

It is important to note that the opinion highligtitabove and circulated to courts applied
specifically to cases where there has been danwmagé&ltcars only. It was developed to
ensure that restitution; the ‘like for like’ rule not undermined. In other words, the judges
of the Shari’ah court were concerned that restitution in this lagfecases lead to injustice
against the defender. This is because in practiben restitution is ordered which require
repairing the damaged old car, the cost of restoras usually over and above the value of
the car prior to the accident. This, it was congdeamounted to an injustice against the
defender who will be required to pay more than \thkie of the car if it had not been
damaged in an accident. This is because profigaaber stated is not an objective of

Islamic law of delict.

An attempt to deviate from this approach of compéaa in value for property claims was
invalidated by the Appeal Chambers of the Board.ofre case,T v Municipality of
Makkatt* the claimant filed a lawsuit against the Municiggatilemanding reconstruction
of a fence that had been demolished by the defefidher first instance court upheld the
claim. However, the Appeal Chamber, while upholdthg finding of liability, struck
down the reconstruction order. It stated the cbag no authority to oblige the defender to
act in a certain manner. What is required is ferdefender to pay monetary compensation
sufficient to cover the cost of restoring the daethgroperty to the extent that the court

considered appropriate to achieve justice in thé#éena

While the decision of the court of first instanggaars to have complied with the general
principle requiring restitution, the decision oetAppeal Court clearly preferred an award
of monetary compensation over restitution. The sieni of the Appeal Court in this case
appears to be applying a different rule for publclies contrary to the idea that the law is
the same for all. There is not the underlyingifiesttion that there is in the road traffic

22(2001) Unreported Case N&35/1/Q 1421.
3(2008) Unreported Case Neg1/7/Q 1429.
24(1997) Unreported Case No 1062/2/Q 1417.
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cases. The basis for this position as stated bgdhe is the need to be wary of interfering
with the functioning of administrative authoritiegublic bodies. In western legal

terminology, this can be described as need to defere political branch; the separation of
powers argument. In light of this, it is relevaatfurther comment on the practice of the

Board in its compensation practice in this regard.

In adopting the approach of compensation for valugroperty cases generally, the Board
has expressed justification in the need to respextprinciple of separation of powers.
Beyond this however, it is suggested that a whigesdoption of this approach may work
both positively or otherwise when considered froot just the administrative but also
fiscal perspective. Importantly, while it is trdeat the cost of repairing an old car, as noted
by some judges, may far exceed the value of therar to the damage, simultaneously an
award of monetary compensation where restitutiopassible may conflict with the no-
profit principle (discussed further below). Tnv Municipality of Al-Qaseenfior example,
the claimant’'s car was evaluated by three accidegpdir garages. The first garage valued
the car before the accident at SR85,000 and aftenlg SR42,500, the difference being
SR42,500. The second garage valued the same aaelibé accident as worth SR88,000
and after at SR48.000, the difference being SR40,0be third valuation before the
accident was SR92, 000 and after at SR60,000 Wwehdtfference being only SR32,000.
The question then arises as to how much compengaoclaimant would be entitled to.

According to the Board, the claimant deserves #yretiation in the value of his car but
the difficulty is the fact that the valuations vamherefore, the Board takes the average of
the three different valuations amounting to apprately SR38,167. In this case, as the
claimant was held to be 50% liable for the accidetibwing a Traffic Agency accident
report, he was awarded only half of this amounte®) then, that the claimant is awarded
the average difference in price before and afteriticident, it is possible, if the claimant
subsequently sells the car for the highest valoatiat s/he will have profited. Equally, if
s/he is only able to sell the car for the lowedtiaon, s/he will then have made a loss.
Although the sale of the car is a future and cairt event, it remains relevant because it
shows the difficulty in using an average valuatzmd how it is possible to go against the
no-profit principle under the Islamic law of delitirough the Board’s approach. Further,
the claimant may repair the car at the lowest pbssxpense but will have profited from

the award of compensation.

With regard to compensation for the depreciatiomalue of property as a result of public
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works undertaken by public bodies, such as construof a road or a bridge, the Board is
obliged to follow provisions of a statute on ttstie. Royal Order No. 22083 @efines the
basis for compensation regarding affected propegsea result of public projects. It states
that:

Compensation must be granted for damage cauggoperty as a result of
public projects carried out; that can be achievg@dtimating the value of
the property before and after the damage, and itferahce is considered
the value of the damage, which should be paid éoptoperty owner as

reparation for the damage caused to his property.

This Royal Order applies to cases where public wtikve led to depreciation in the value
of property. Compensation is awarded under the ROy@er precisely because restitution
is not possible. The Royal Order, it is submittedsrectly applies the principles of
compensation in lieu where restitution is not palgsior, as in cases involving public

authorities, not desirable in the general publienest.

In sum, in view of the varying possibilities whialso may arise on a case by case basis, it
would appear a better approach for the Board neatdtpt a ‘one-size-fits-all' approach,
whereby the assessed depreciation in the valuenoitean is always calculated and
awarded, as it does currently to damage to propsaiyns. It is suggested rather that it
may serve the public interest better, at least febiinscal perspective, to decide on the
specific facts based first on the fact that Islataiww is flexible enough to accommodate
this. In some cases it may be that restitutionefcaample, serves as a better alternative to
simply assessing damages. It is argued that theiple of Al-Maslaha Al-Mursalahis

better carried forward in this manner.

6.3.1.3 Economic loss

From some of the decisions of the Board it is ctbat economic loss is recognised as a
type of harm. Economic loss can be divided into tategories; ‘pure economic loss’ and
‘derivative’ economic loss including, for exampkgonomic loss deriving from physical

injury (such as loss of earnings) or damage to gngplt has been noted that with regard

to public authorities, the English (and presumaBlgots law) courts are reluctant to award

% |ssued on 9/22/1398AH (1978).
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damages for ‘pure economic loss’ while their Freeoclinterparts are more disposed to
this2® It is arguable that in theory, the position ofatsic law and the Board is the
‘generous approach’ of the French courts which mitire readily accommodate claims for
pure economic loss arising from the conduct of jpublithorities>’” However, in practice,
the Saudi experience suggests that cases of par®md loss will remain few and far

between.

Most of the cases for economic loss determinedhbyBoard are for derivative economic
loss. However the facts & & 29 Ors v Municipality of Riyadfdiscussed in the previous
chapter is an example of pure economic loss. Inc#se, the construction of a multiple-
floor public car park by the municipality was helal have depreciated the surrounding
properties of the claimants.

The Board awards compensation for loss of earnamgsng from the conduct of public
authorities which has resulted in unjustified havhv. Al-Dammam Municipalify provides

a good reference point on the Board’s approachetei@l and specific claims of loss of
earnings arising from the misconduct of public auties. The claimant made a claim
against the defender concerning the confiscatioa gfiantity of fish, two cars, tools, and
his fishing licence and two fishing boats. The mant demanded the return of the
confiscated items as well as compensation for dsse bf the cars for the two years. The
claim also included a demand for compensationterdonfiscation of the fish, boats and

the fishing licence.

The defender argued that the vehicles, the toadlanfishing licence had been returned to
the claimant (after filing the case) and the boe¢se not confiscated. As for the fish, it
was confiscated in accordance with the municipguliaions and, therefore, the claim
ought to be dismissed. The claimant confirmed fteabhad received his fishing licence and

the two cars after filing the case.

The Board held that since the claimant had soldifisa prohibited place he was subject to
the prescribed fine in addition to the confiscatidrnis fish, and the possible suspension of

his fishing licence. However, in confiscating thlaimant’'s vehicles, the defender had

% Fairgrieve note 1 supra at 192-193.

*"bid at 196-197.

%8 (1985/86) Unreported Case NE68/1/Q 1406. It is interesting to note that n@rehce was made in the
case to the Royal Order No. 22037 and the claidiszsissed in Chapter five was upheld on the eqeivalf
theresponsabilitie sans faufginciple.

29(1997) Unreported Case No. 52/3/Q/1418.

199



Ch 6 Damage and Compensation

exceeded its authority, as the prescribed penaliesiot include such confiscation. This
was regarded as a serious breach of the relevgualat®ns by the defender. The illegal
seizure had caused economic loss to the claimamé. Board noted that this was
particularly hard on the claimant, who was illitexraand whose only actual and potential

source of income was fishing.

The Board awarded compensation to the claimanthfowerified period of confiscation of
his vehicles. However, it dismissed the claim faméges for the fishing licence and the
two boats. The Board found there was no evideneg kiad been confiscated, while the
fishing licence had expired even before it waseskiZonsistent with its positive finding
on the wrongfully confiscated vehicles, it is to &gesumed that the Board would have
awarded compensation for loss of livelihood if isense had not expired since there was

no provision in the relevant legislation for cosi§on of fishing licences.

Furthermore, where a claimant has been unlawfulifaided and thus prevented from
pursuing a livelihood, the Board is disposed tmgrng compensation on proof of liability
on the part of the detaining authority. There a& & number of cases where this issue has
come up before the Board particularly in view & tising numbers of detentions based on
security concerns. In some unlawful detention cases as\ v Ministry of the Interiaf®

| v Hael Policé! andF v Department of Immigratigif discussed in the previous chapter,
the Board stated that the act of the public autiesriwas in violation of the law causing
harm to the claimant by restricting his freedom degriving him of running his business
and caring for his family. The Board then awardathdges to the claimants for the whole
period of their unlawful detention taking into acot loss of earnings.

Similarly, in N v Ministry of Financ& the claimant claimed that the Customs Department
used his truck in an operation to arrest a gangggimg liquor from the United Arab
Emirates (UAE) to Saudi Arabia without telling hion arranging for such use in advance
with him or with security agencies. The Customs &@&pent simply arranged with the
driver without the knowledge of his employer. Dygyithe journey, the driver was arrested
and the truck confiscated by the custom authordfebe UAE. The driver was then turned

over to the competent authorities in Saudi Arabreen® he was jailed for two years until

30(2005) Unreported Case No. 2589/1/Q/1426.
31(2006) Unreported Case No. 747/1/Q/1427.
32(2001) Unreported Case No. 97/3/Q/1422.
33(2006) Unreported Case No. 960/3/Q/1426.
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the truth emerged. The driver was released, ancensation for damage caused to him
was paid to the value of 200,000 Riyals by a R@aler. The truck remained impounded
in the UAE for over five years.

The claimant requested compensation for the impognaf the car for the afore-
mentioned period at a daily rate of (five hundredu@ Riyals) travel costs he incurred
over a period of five years to secure the reledsbeotruck, a reimbursing of the fine he
paid to the UAE arising from the impounding of tineck. One million Saudi Riyals for
psychological damage and defamation of his bramaenand his own reputation due to the
false charges of alcohol smuggling. The defendgrarded by stating that this matter was
the subject of the afore-mentioned Royal Order thog there is no objective merit to the
claim made by the claimant.

The Board held that the defender’s actions resuhiedamage to the claimant must be
removed. This could only be achieved by paymemoofipensation for truck rental for the
period during which the claimant’s truck was impded. This is in compliance with the
Prophet’'s sayingThere should be neither causing of harm nor reaptmn of harmi
The Board awarded damages for loss of use of tlo& &nd the fine paid for recovery of it
by the claimant. As for the claimant’'s demand fompensation for transport expenses for
employees to pursue the matter of getting the thatk, the Board rejected this claim as
unproven. With reference to the claimant’s demdondsompensation for moral damage,
the court considered the issuance of the aforeiored Royal Order (awarding the driver
the sum of 200,000 Riyals) and the statement défand the verdict in his favour in this
matter as well as the compensation for physicalagdgas sufficient to redress the alleged
moral damage. This aspect of the case is furthesudsed in the section on immaterial

damage to reputation.

A key principle that is emphasised in the assessarah award of damages for economic
loss by the Board is the ‘no-profit’ principle. Bhis to the effect that a claimant is only
entitled to the actual loss and is not allowed &kena profit from the award. This approach
is grounded in the general principles of compensatinder Islamic law as stated earlier.
This principle, when adhered to by the court woaftgpear to have taken on renewed
significance from a policy perspective in relatimnthe award of damages against public

authorities.

201



Ch 6 Damage and Compensation

Indeed, inN v Municipality of Riyadff the concern of the Board was expressed that the
court should be mindful of the fact that the awaats paid from the public treasury. In that
case, the claimant stated that his establishmedthe®n operating in the business of
general car-hire for several years. It moved toew mbuilding that had a space for car-
parking and a small workshop and a building for éldeninistration. At this location, the
business had no ill-effects on the neighbours. mhaicipality then notified them that they
had to obtain a licence to practice the businesisitgcthere. It then cut off their water
supply for two months. The municipality also toakotcars belonging to the claimant’s
establishment and kept them in the municipalitygs pound. The claimant demanded
compensation for the municipality’s disconnectidrtte water supply from his buildings.
He also demanded the car-hire value of said twe which were still in the municipality’s
car pound. The judge inspected the car pound paltgoand found the claimant’s cars
there. The municipality argued that they impounttedcars to force the claimant to vacate

the site, since all other attempts to eject himfladdd.

The trial court found that there was no basis ther ¢onfiscation of the cars. It ordered the
defender to pay the claimant the value of car-birsimilar vehicles for impounding his

cars, that is: the amount of twenty-five thousand &vo hundred riyals. The claim for cost
of water incurred because of the Municipality’s adisnection of his building’s water-

supply was rejected for lack of evidence. On apgdbal Board’'s Appeal Chamber queried
the award for being excessive. The Appeal Chantiagedsthat it agreed with the Court on
the eligibility of the claimant to compensationasnatter of principle but disagreed with
the calculation of compensation. It noted thatéheas a need for a holistic view of the
real economic loss that arises from a case in dgegithe amount of damages that should
be awarded. In this case, it noted that an allowastwould have been made for the
expenses the claimant would have incurred in rinaimd maintaining the vehicles if they
had not been impounded. These ought to be redwoed the award. It emphasised that
such compensation should be sufficient just to calamage suffered by the claimant
without any excess, and urged the trial court @r i@ mind that compensation would have

to come out from the public purse.

In compliance with this order, the trial court astpd the award accordingly. It is
interesting to note however that the trial cournhatented on the reference to the need for

caution in making awards against public authorsiese such are drawn from the treasury.

34(1995) Unreported Case NG4/1/Q 1415.
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According to the court, the need for caution wagemeral one. Caution ought to be
exercised in all cases, whether the decision iredlhe public treasury or a private person
or body. This statemeprima facieis an affirmation of the need for even-handedgesto

all parties in litigation irrespective of their 8ia. It also can be interpreted as confirmation
of the view canvassed throughout a substantialgiahts study that the same principles of

delictual liability apply to both private personsdgpublic authorities under Islamic law.

6.3.2 Immaterial Harm

From the cases to be discussed below it may benauséhat immaterial harm is of three
forms: the pain and suffering of an injured pergocluding psychological pain); damage
to reputation (defamation) and for loss of libefitydependently of any loss of earnings).
Developments under each of these categories wiltliseussed further. However, it is
appropriate to start by considering the recognibbimmaterial harm in the jurisprudence

of the court.

6.3.2.1 The Question of Recognition of Immaterial Brm

In light of the previous discussion in chapter foegarding the controversy on immaterial
harm among the Muslims scholars, it is not sumgsihat there is some difficulty in
identifying the firm position of the Board on thesue of immaterial harm. While the cases
show that sometimes the Board appears to have thkdiberal view that immaterial harm
ought to be compensated, it has not done so ircside manner. A good starting point
may be to refer to the view expressed by a senagg of the Board on immaterial harm.
According to him, generally, ‘no compensation igddar intangible personal damage such

as psychological pain and anguish.’

In support of this view, he cited one of the ealégcisions of the Board where it held that
‘compensation should include all definite actuamdge that is both clear and direct
according to convincing evidence with relevant doents.®® This clearly suggests the
Board will not grant claims for immaterial harm. igtposition may not be unconnected
with the dominant jurisprudential approach of thenbali School of Islamic jurisprudence
with its heavy reliance on textual sources in mgdirand adjudication. While this approach

may have been the position of the Board in the, @astumber of its decisions delivered

% M Shaybat-al-Hamd\I-Wilayah al-Qadaiyyah li Diwaan al-Madhalim fil-lamlakah al-A'arabiah al-
Sa'udiyahvol. 1 (Mataba’h As-Sallah Jeddah 2006) 402-403.
3% Appeal Decision No. 18/T 1399, Case No0.790/2/Q718%ed in Shaybat-al-Hamd supra at 403.
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after its reconstitution as an independent bodgwshit is gradually moving towards a
more progressive view on compensation for immdtdrerm as the following cases
show®” The researcher found through informal discussiwith some judges of the
Shari’ah court that theShar’iah courts have consistently refused to recognise itenah
harm as a head of claim and to award any compensfati such claims. This also includes
pain and suffering that may have arisen throughsigly injury. This approach is in line

with the restrictive view mentioned in chapter f8tr

6.3.2.2 Pain and Suffering

As stated above, pain and suffering does form egcay of material harm but it may also
fall under the category of immaterial harm in tbheni of mental anguish, for example. As
will be discussed presently, the Board has recegnithis distinction and awarded
compensation for immaterial harm of this naturdne Tecisions of the the Board suggests
that in a few cases as @v Ministry of the Interiarthe Board treats pain and suffering as
material harm. The Board sometimes also treats graihsuffering as immaterial harm but

some confusion remains as to what the status ofhii@mal harm is.

One example of when the Board has recently prefdoeaward compensation on such a
basis can be found i and N v Ministry of Healtli . This was a case which involved a
claim for trauma arising from the defender’s all@gkelict for the kidnap of the claimants’
baby from a public hospital shortly after delivelty.holding the hospital liable for the loss
of the baby, the Board awarded compensation t@l&imants ‘to console the parents for
the loss of their son and to compensate them tomtterial and immaterial harrthat has
resulted from the defenders deliéf.’ The immaterial harm in this case was the
psychological trauma suffered by the parents asaltrof the loss of their child while the

actual loss constituted the material harm.

However, despite this decision and the decisio@ af Ministry of the Interiomentioned
above recognising the material and immaterial hafnpain and suffering, the Board

clearly remains reluctant in awarding damages tamhsheads of claim. Indeed K v

3" The decision in question was delivered 3 yearsrieethe reconstitution of the Board in 1982.

3 A Al-Salamah ‘Al-Ta’'wedh ‘an Al-Darar Al-Ma’anawiy2010) 48Majalah Al-‘Adl 192, 192-200.
Ministry of Justice.

39(2008) Unreported Case No.777/1/Q/1426.

“Olbid at 6. Emphasis mine.
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Ministry of the Interiof* an employee of the defender brought an actiojufticial review

to quash his transfer to another city. He was ssfakin his claim but the judgement was
not implemented by the defender. The claimant te&mrned to the trial court with a claim
for compensation based on the psychological paihazxiety he suffered as a result of the
non-implementation of the judgement. The trial ¢dben awarded him the sum of three
hundred thousand riyals. The defender appealedaties decision. The Appeal Chamber
of the Board overturned the trial court’'s awarddlamages. This was because according to
the Appeal Chambers, there are no guidelines gowgethe issue of immaterial harm, and
‘it involves conjecture and speculation, especiaigce there are no valid criteria for
assessing the extent and value of immaterial h¥rfiie Appeal Chambers has followed

the first opinion explained in chapter four.

There remains an inconsistency and a lack of ceytan the decisions of the Board with
respect to awarding compensation for immateriah pand suffering. This is evident
through the fact that botl v Ministry of the InteriorandM and N v Ministry of Health

were in 2008 but the final judgement in each isnaskably, diametrically opposed. It
would appear that there exists a tendency among $odges towards the liberal view to

compensate for immaterial harm, which is suggesiddn the spirit of justice irBhar’iah

6.3.2.3 Damage to Reputation

Damage to reputation is another form of immatenaim which has been considered by
the Board. InX v Ministry of Information and Cultut&he claimant claimed that the
defender’s act of withdrawing his book on judged #me judiciary in Saudi Arabia from
sale to the public caused him harm and loss fockvkiie defender ought to compensate
him. He had obtained clearance of the defenderhasappropriate body for granting
permission for all publications in the country. steight a number of reliefs from the court.
One of them was for compensation for immaterialrharhis included loss of reputation
leading to the stoppage of his contribution to kisalge as since the withdrawal of the
book by the defender, his newspaper columns had besppped by the publishers. In
addition, his health was negatively affected. Hemaeded four hundred thousand Saudi

Riyals for this heading of loss. On this specit&im, the Board held:

“1(2008) Unreported Case No. 851/1/Q/1428.
42 11
Ibid.
3 (2000) case No 902/2/Q 1420 (Majmu’ah al-Ahkam-iMabadi al-Idariyah, The Board of Grievances
2008) 1911.
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... it must be noted that compensation must be flwrahccertain and clearly
ascertainable harm. The claimant has failed toigeowhat can be relied on
for this (claim) other than mere allegation. Theref the Board considers
that the compensation he was awarded (under oteadifigs) is sufficient

to repair any other harm that he (the claimant)agming**

Thus, the Board summarily dismissed the claim dsslof reputation. It can be argued that
at least in theory, if the claimant had providedatwtould have been relied upon in proof of
his claim, the Board would have granted it. As Wil argued further below, the approach
in this case amounts to a fictional recognitiorinomaterial harm since it suggests in one
and the same breath that the award made for miatera suffices for it. It is reasonable

to expect that if unproven, there should be nosftsiany award being made particularly
since the tenor of the judgments which adopted aipigroach suggests a reluctance to
compensate for it based on aversion to compensateaf harm whose value cannot be

determined.

The reluctance of the Board to go beyond recognitm actually making an award for
moral or immaterial loss arising from damage toutepon is also demonstrated v
Ministry of Financé® (which has been discussed above and included siindamage to
reputation). The court considered the issuancéefftore-mentioned Royal Order (which
awarded the driver of the truck the sum of SR 200)0the positive finding on the
innocence of the claimant as well as the compemsdtir material damage, sufficient to

redress the alleged moral damage.

This aspect of the decision ought to be criticisedtwo scores; first is the fact that the
Royal Order was confined to the driver only. Margortant, however, is the point that the
claim for damage to the reputation of the claimaas a very grave issue in light of the
fact that Saudi Arabia is well known as an Isla®tate which takes a strong view against
the consumption of and trade in alcohol. There a®dgreason to believe that any
imputation of engagement in this line of busined$ sonsiderably hurt the business and
reputation of an individual in the circumstancegshs claimant. Thus, the decision of the
Board to the effect that the positive finding ore timnocence of the claimant and the
compensation for material harm was sufficient teezathe immaterial harm in this case

fell well short of delivering justice on the facts.

* |bid at 1924-1925.
%5(2006) Unreported Case No 960/3/Q/1426.
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However, an example of where the Board did recegosmpensation for pure immaterial
harm for damage to reputationTisv Ministry of Information and Cultuf® The claimant
appealed the decision of the Commission for RevawViolations of Printing and
Publishing Law (the Commission) when it failed teaad him adequate compensation for
the damage to his reputation caused by the newspapgect of the complaint. In
upholding the appeal, the Board noted the prolibitf publishing false information or
news about anyone by virtue of Article 9 of theninig and Publishing LaW. According
to the Board, the newspaper had breached the Kkawublished incorrect news that
damaged the claimant's dignity and reputation amgtlased facts pertaining to an
investigation without the permission of the competauthority, as required by the law.
The Board further referred to Article 35 of the salaw which provides that:

A newspaper that incorrectly attributes a statementany person or
publishes inaccurate news must make amends byspiudgi a correction
free of charge, at the request of the person caerdelin the first issue after
the request for correction is made. This is to apjpethe same place of the
newspaper where the erroneous news or statemenpwashed or in a
prominent place in the same newspapéose who suffer any damage have

the right to claim compensatidf.

The Board stated that the newspaper report comntameiendos that the claimant was a
criminal, a murderer who killed his son. These clatgby untrue stories and news, the
Board held, had a grievous impact on the claimginte he was depicted as a criminal and
murderer; and his sanity and morals were questiofiled is why the award made by the
Commission was inadequate. It stated further thagrdral objective of Islamic law is the
protection a personal’s mental well-being and pesistionour. The claimant’s sanity and
honour were questioned, his privacy was violatad, trade name, and financial and
commercial transactions were also damaged. Thisadarshould be covered by monetary
compensation that matches and redresses its effdotscompensation specified by the
Commission is less than the damage suffered in Wdiam protects from harm and
transgression and lists this amongst its five ceddobjectives. It thus quashed the award

and remitted the application back to the Commission

“6(2008) Unreported Case No. 4115/1/Q/1428.
*"|ssued by Royal Decree No. 32/M (2000).
“8 Emphasis mine.
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It has been suggested v Ministry of Information and Cultuf&that compensation is
awarded for material harm suffered would have badequate compensation for any
immaterial harm suffered in the form of a damaggultation, provided, of course, it has
been proven. I v Ministry of Information and Cultut® however, compensation for a
damaged reputation has been recognised indepeyndehtmaterial harm. This is a

progressive judgement moving away from the restecipproach.

6.3.2.4 Loss of Liberty

Loss of liberty (independently of any loss of eags) arising from unlawful detention has
been demonstrated in several cases to amount fatemional delict, as discussed in
chapter five. It will be seen from the cases belbat the Board has consistently accepted
that loss of liberty through unlawful detention Mgive rise to a claim for immaterial harm.
Compensation awarded in cases of this nature tercpain and suffering as well as
damage to reputation but the loss of liberty itdedls been considered independently
because there appears to be consistency in thsiateciof the Board in respect of such

cases.

In D v Ministry of the InterioP* for instance, the Board held that the wrongfukdéon of
the claimant had led to the deprivation of his tibeas well as negatively affecting his
dignity and reputation. The detention has also @ausm mental anguish deriving in part
from his separation from his family. Such damagdioagh immaterial, must be assessed
by the Court for sufficient compensation fit to ress and remove its impact on him. The
proper cause, it further held was to repair theasibn with certain gratification brought

about by an award of financial compensation.

Likewise, in'S v Ministry of the InteriGf the Board, in addition to claims for loss of
earnings due to unlawful detention, granted tharcfar the harm of depriving him of his
freedom, and preventing him from caring for his ilgnand the accompanying mental
anguish and the sense of humiliation and conterepsuffered. It is clear from these
decisions that moral damage was estimated sepageatdlindependently from the material

9 X v Ministry of Information and Cultuneote 43 supra.
0T v Ministry of Information and Cultuneote 46 supra.
°1(1994) Unreported Case No 29/4/Q 1414.

°2(2003) Unreported Case No0.2739 /1/Q/1424.
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damage of economic loss. There remain, nonethetdements of both material and

immaterial harm.

In a recent decision concerning unlawful detenttbe,Board held that ‘it is an established
jurisprudential as well as judicial principle thaten theKhata of the administration
causes harm to any individual, the victim desengapensation to repair tmeaterialand
immaterialharm suffered®The victim in this case suffered from a restrictiorhis liberty
through unlawful detention. As such, immaterialrhawas clearly established. The mere
fact of unlawful detention was sufficient to establimmaterial harm in this case, there

was no consideration of any psychological harmef@mple.

It is clear that the Board has adopted a consisteptoach in awarding compensation for
immaterial harm in cases involving loss of libetbyough unlawful detention. This is
perhaps due to the severity of the unlawful rettmc of liberty together with the far
reaching implications in violation of the basicrmiple in Islamic law in respect of liberty
as indicated in chapter five.

6.3.2.5 Compensation for Immaterial Harm- From Ficton to Reality?

It can be deduced from this line of cases thatBbard does grant claims for immaterial
harm despite a good number of instances wheragétaiims the propriety of recognising it
as a separate head of claim. However, some ofabkescsuggest this may be limited to
instances of ‘mixed’ as opposed to ‘pure’ casesnuhaterial harm. ‘Mixed’ cases of
immaterial harm here refer to those cases wherecthenant claims not only for
immaterial harm like psychological harm or emotiopain but also material loss. ‘Pure’
cases of immaterial harm refer to those cases wherelaim may only be for immaterial

harm in any form.

The Board’'s approach in the mixed cases is sigmfido the extent that it shows the
fiction in the Board’s rejection in some cases lué walidity of immaterial harm as an
independent head of claim. That fiction, impliedhe discussion of some of the foregoing
cases, plainly stated is that it is not logical fioto disclaim the validity of claims for

immaterial harm in the same breath that it declénedh covered in compensation awarded

3 Seel v Hael Policenote 31 supra.
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for material harm as it did in some of the casesmered above. In other words, these
‘mixed’ cases (claims for material and immateriatrh) provided an important opportunity
for the Board to be categorical as to the non-reitmy of immaterial harm. It did not

disclaim the validity of immaterial harm claims b{m most cases) preferred rather to

subsume them under material harm awards.

In the progressive movement towards the more liksgraroach, it would appear that it has
been almost an essential factor that before thedBed! entertain a claim for immaterial
harm of any nature, that there must also have beserial harm. Even in such cases the
Board has suggested that compensation for the ialatearm is adequate to also
compensate for the immaterial harm. However, @nsisaged that there will come a time
in the near future when the Board could conceivaiyard compensation for immaterial
harm independently of material harm. This is likedycome through the new generation of

judges who appears to be in favour of the ‘libeygbroach’.

There are hardly any claims of pure immaterial harrthe decisions of the Board and the
position of the Board on such cases remain ambitaléowever, the Board did recognise
compensation for pure immaterial harmTinv Ministry of Information and Cultutéas
indicated above. Note the attention of the Boargaous ways a person can, and in this
case, had been affected by immaterial harm. Irtiaglg, the Board did not request
specific proof of the harm suffered by the claimarttis may be due to the nature of the
case as one for judicial review where the applicatiad already been determined as being

meritorious by the relevant administrative body.

It is also worthy of note that the Board in thiseavas determining a case which has a
statutory basis as the cause of action. It is temravhether the results would have been
different if this was the equivalent of a ‘commanvl action- where the claimant relied on
the general principles of Islamic law- rather tlastatute. It is suggested that the result
ought not to be different in view of the relevaagiklation subject of this claim. This is
because, the Board, like all other courts in S@wdbia is required to only uphold laws in
conformity with theShari’ah as stipulated by Article 48 of the Basic Law. Thile Board
implicitly upheld the proceedings under the reléviamwv as one which it recognised as
being in conformity with th&hari’'ah

** T v Ministry of Information and Cultuneote 46 supra.
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This decision raises a number of issues worthyoaiescomment. First is the affirmation
of the position that immaterial harm is recognissda head of claim under Islamic law of
delict as discussed earlier. Second is the emplasibe Board in this case on the
importance of moving beyond the fictional recogmtiof claims for immaterial harm and
the need to actually make a definitive award forTib secure the needs of justice as

recognised under Islamic law. This it is suggeseaimove to reality.

It does appear that a new generation of judges athpyesent can be found mainly at the
first instance (trial) level of the Board may be mnalisposed to recognising immaterial
harm. Incidentally, this does not seem to be tree asith theShari’ah courts as stated
above. The main challenge has been how to overtcbeneequirement of valid criteria to
determine the existence or occurrence of immatbaain. This concern is grounded in the
general aversion of Islamic law to speculation; ¢barts require evidence to substantiate
the claim of immaterial harm virtually in the samay they do material harm. This
approach may be easily questionable from the petispeof a legal system which has
taken for granted that immaterial harm can be retefrom or follows certain sets of facts
or conduct. However, it does appear that a momoigs threshold either exists in or has

been required in practice under Islamic law.

It is suggested that the lingering reluctance efdburts, both the Board and the General
Courts in this regard can to a large extent be aeduif not removed through the
introduction of empirical evidence in such procegdi This can be done through litigants
introducing reliable reports of psychologists amdated experts who can provide an
assessment of the psychological health of the diaimAs it has been noted earlier (and
further discussed below) the Board does rely hgarilexpert evidence in traffic cases for
instance. The relevance of expert withesses irsaigcimaking in Muslim society and legal
determinations in particular is one with considéxgiedigree. A recent study has analysed
the important role that expert withesses have plagethe Qadis (Muslim judges) court
from historical times till date. They have helpbdough the provision of their expertise, to
make theQadi and his court relevant to society in a changingldvanf science and
technology?® It is suggested that the use of expert evidencéhén considerations of
immaterial harm claims by the Board will furthervadce the legitimacy of Board in the

same way.

5 R ShahanThe Expert Witness in Islamic Courts: Medicine @mdfts in The Service of La{@he
University of Chicago Press Chicago 2010).
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In sum, it seems that with regard to the awardashgensation for immaterial harm the
Board is still waiting for someone to ‘ring the beThe Board has on few occasions taken
some tentative steps towards the tower as demtedtiaa number of cases discussed in
this section. However, about the boldest step gethat taken inT v Ministry of
Information and CultureAs discussed in chapter four, the reluctancevard damages for
immaterial harm is mostly due to the view takensbyne scholars that it is impossible to
determine the extent of the harm for the purposavedrding compensation. Moreover,
there is a criminal punishment to deter the wroregdélowever, in view of the strong
argument that immaterial harm is an integral pathe Islamic law of delict, one can only
hope that the Board will abandon its ambivalence tbis important aspect of
compensation. The progressive, albeit slow, movénwevards the second opinion, which
allows compensation for immaterial harm as disadigse&hapter four, may be attributed to
the appointment of a new generation of judges wdemsto be more liberal in their
thinking than perhaps their predecessors. This beydue in part to the educational
benefits of globalisation. There is certainly anreased contact with other disciplines in
the social-sciences and other branches of knowl#dgehave a bearing on law among the
younger generation in Saudi Arabia. It is relevahtthis point to turn to the issue of
assessment of damages, calculation and award oagksmwith specific reference to

personal injury cases and immaterial harm.

6.4 Assessment and Award of Damages

The discussion here on assessment, calculatioraaadd of damages does not focus on
economic loss and damage to property, as thesesi$gve been considered in the general
consideration of the two above. As stated above, ghactice of the Board in cases
involving damage to property is to award the deptean in the value of the property
following the occurrence of harm to the propertyatldition, there is a codification of the
rules for assessment and award of damages fordatioa to the value of the property, as
a result of public works, which operates on thegple that the depreciation in value of
the property must be made good. Royal Order No3228hich is the operative legal
instrument on the matter is quite clear on the tpdihe Board, as mentioned earlier, has
followed the provisions of the legislation sinceistin accordance with the position in
Islamic law. Suffice it to say that the key prineign economic loss is the no-profit
principle. In awarding compensation, the Board aers the relevant costs that would
have been incurred by the claimant if the delict hat been committed. Further, the Board
will award damages only based on determinable,afjictather than possible loss as
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established by the evidence. Issues around assasanck award of damages on personal

injury and immaterial harm will now be further caered below.

6.4.1 Personal Injury

In Islamic criminal law, determination of liabilitpr causing personal injury or death takes
account of intent in the determination of culpapikand punishment. In contrast however,
as a western modern author rightly states:

for tortious liability it is only required that s@une has caused the damage
(i.e. the victim’s death or wounds), not that hesaa fault, for example by
acting intentionally or negligently. As a conseqeeenchildren and insane

persons can be held financially liable for any hasused by therf.

As discussed earlier in chapter four, the ratiorfatethis is two-fold. First, the lack of
capacity one way or the other does not count aal legtification for harm to others.
Secondly is to achieve the ends of justice in amaathat is fair to all and protect even the
defender from possible acts of vengeance desptiabk of capacity which may be a real
possibility. In other words, Islamic law posits tlemsuring compensation for unjustified
harm is the sure-footed route to ensurak aharuzand As-Salamahsocial harmony in

society.

It has been stated above that compensation forigatymjury claims are typically
straightforward as far as the practice of the Bpartl indeed, the General Courts are
concerned. This, as stated above, is due to thettfat the sources of Islamic law have
prescribed the applicable scheme for punishment @rdpensation in this aspect of
Islamic law. The Board, as it has been indicate@xpected to apply Islamic law following
the sources and it is not at all surprising thaavails itself of the prescriptions in the

classic literature in this regard.

Islamic jurisprudence has fixed the amount of camspéon for the loss of souls and limbs
and did not leave it to the judge’s discretion gtaa what can be regarded as minor cases
of personal or physical injury. The general pritegpfor the assessment of damages under

classical Islamic law stipulate specific remediasdd on the nature or extent of the injury.

% R Peter<Crime and Punishment in Islamic Law- Theory anddfice from the Sixteenth to the Twenty-
First Century(Cambridge University Press Cambridge 2005) 19.
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Depending on the three factors, the applicable dyngeuld beDiyah, Irsh or Hukumat-al-

‘adl. The applicability of any of these three formg@iedy is guided by incidental rules-
the assessment of the impact or nature of theyinflompensation is guided by incidental
rules of whether the injury has led to a loss f&f &ér functional impairment of a body part

or organ, or the disruption of natural beauty @f limbs or part of the body.

Diyah is fixed compensation for the loss of life, compléiss of a faculty or limb. Full
Diyah is awarded for loss of life. Where the limb or flagdost or permanently damaged
so as to be functionally useless consists of ongy such limb or faculty, then fuliyahis
awarded. An example is the loss of sense of tasemell or sight in the two eyes or
hearing in the two ears. However, where the limhscis of two independent parts like the
eyes (where only one is lost or sight in one i$))Jaw the loss of a hand or leg, then half
Diyah is awarded. Where the limbs consists of partsef@mple, the ten fingers of the

hands, the amount &fiyah payable will depend on the per centum I0st.

Irsh is the fixed compensation awarded for the impaitr@na faculty or limb. Like
Diyah, the application is according to the level of thepamment if it is possible to
determine or recognise the amount of the loss smeis Where it is not possible to
determine the level of diminished functionality die limb or faculty the judge’s
discretionary poweHukumat-al-‘adlcomes into play. The judge’s discretion also ajgplie
in the award of damages for other types of injikg those which affect the natural beauty

of a limb>®

The application of the aforementioned principles baen demonstrated in a number of
cases. InS v Al-Madinah Municipaliff mentioned above the Board stated that it is
established irShari’ah that ‘there is for (the loss of) every sensBigah.’” The medical
report on the incident stated that the child’s rakoapacity, speech, sight, hands, feet,
ability to discharge (urine and faeces) had betettdd. The Board held that the claimant
was entitled to complet®iyah for loss of each of these faculties. The clinicghort
further stated that there is a ninety-five perdess of the child’s ability of perception and
recognition. The Board awarded compensatlost), for this loss which was ninety-five
percent of the applicablBiyah. Therefore, the Board awarded the claimant a sém o
695,000 Riyals reaching the level of compensatmmntlie loss of senses and abilities as

> M BosagAl-Ta’awidh ‘in al-Darar fee al-Figh al-Islam{Dar Ishbiliyah lil Nashir wa Al Taozi’ Riyadh
1999) 309- 343.

*%|pid. at 344 - 363.

93 v Al-Madinah Municipalityote 16 supra.
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statec?® In this case, no medical costs were claimed ordeehbecause the injured boy
was treated in a public hospital where all medioshtment is free. It is logical to expect
that the Board would award claims for medical exggsnin deserving cases where this is

incurred.

D v Al-Madinah Municipality discussed earlier, involved a claim for loss 6.1iThe
Board held that the defender, like an individual,amy other body, is liable for the
consequences of its delictual conduct. It ordereel defender to pay thBiyah for
manslaughter; the sum of SR100, 000 for the defatecchild.

6.4.2 Immaterial Harm

In those cases where the Board does award compensat immaterial harm, it takes a
number of factors, including social status and mepinto consideration in assessments
and calculation of the appropriate award.Vihv Ministry of the Interigf? the Board
awarded the claimant compensation for unlawful mtede. The Board compensated him
for his suffering resulting from the deprivationldferty and unlawful separation from his

family. The Board stated in the judgement that :

Damage caused to people by imprisonment and detewdiries, depending
on their circumstances and social status, as waheir income. Hence, the
amount of compensation sufficient to redress anéiceuch damage varies,
depending on the circumstances of each case. TDmnerethe court
endeavours to estimate the compensation to awardlidmant for both his
material and moral damage, taking into accountctaenant’'s employment

status.

In fact this statement of the Board is in complamdth Royal Order No. M/140%7 This
Royal Order provides for the right of people unlallyf detained to address their claims to

the Board. It provides in part that:

%91t should be noted that there was a set amouBtiyath under Saudi Law for manslaughter to the sum of
SR100, 000 which has recently been amended by Rogddr No0.43108 on 31/8/2011 to the sum of SR
300,000.

1D v Al-Madinah Municipalitynote 15 supra.

62(2007) Unreported Case No. 747/1/Q/1427.

%3 |ssued in 2000.
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the Board of Grievances shall examine lawsuithaft kind and decide the
suitable decision and compensation to repair thhenhia order to achieve
justice. This is because the harm that affectsetidividuals, as a result of
unlawful detention, varies according to their s$atgituations and the
circumstances. Therefore, the compensation for tlasage will vary

accordingly.

There is no definition of what constitutes statushie Royal Order, but it can be assumed
that status here would include social standing éifacational attainments and professional

standing, among others just as the Board allud&d\té v Ministry of the Interior.

In its judgement in this case, the Board found thatclaimant earns a monthly salary of
ten-thousand, eight-hundred and fifty riyals, fegular 7-hour duty, which he was unable
to perform due to imprisonment but since he wasl,pdie Board excluded his working
hours from its calculation. The court calculatedtfee claimant the seventeen hours left in
his day, using his hourly rate. Thus, the amountcompensation for 239 days of
imprisonment was calculated at two-hundred andethi-thousand, five-hundred and fifty-

two Saudi Riyals.

In exercising its discretion, the Board has, instbase, applied the same method for
calculating compensation for the remaining peribdidawful detention as it did for loss
of earnings. The loss of earning approach has beepted in an area which does not
concern loss of earnings. This means that a pdragimg a higher social standing and a
higher income would be awarded more compensatiorthi® same period of unlawful
detention as a person of a lower social standirdyiacome. However, in doing so, the
Board has given consideration to wider circumstarait is required to do under Royal
Order No. M/1407 though perhaps focussed heavilinoome, to the detriment of family
life, for example.

A striking feature of these cases where the cldonsmmaterial harm were granted was
the use of wide discretionary powers by the coimrtdetermining the appropriate amount
of compensation. None of the cases provide anhhsig how the award was made. Thus
further to the Royal Order N0.1407, there remairlac of guidance on the calculation

method that is to be adopted in making such awaagsng the possibility of inconsistency
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in this area of the Board’s compensation practicgeed inD v Ministry of the Interiof*

concerning unlawful detention, the Board held timestimating immaterial harm, the
court endeavours to use its discretion, withouttiing itself to elements of certain physical
evidence, as would happen in the case of compensfati material harm. This is because,

according to the Board:

estimating sufficient compensation is neither aasystraight-forward. But
that must not hinder the court, since difficultynis excuse for depriving the
claimant of his right to compensation to redress fmaterial harm and
reinstate his social status, and to compensatefdrirthe cost he put forth

while following up this case.

The Board further stated that the estimation of alges in such cases is done in the manner
it deems ‘sufficient to achieve justice and redieasy or damage.’ This decision is to be
welcomed for its progressive views on the properagch to assessment and award of
compensation for immaterial harm. It certainly dmt$ with the approach in other cases of
immaterial harm discussed above includig Ministry of the Interior It is argued that
such a liberal approach gives the judges the neddedly to award damages for
immaterial harm taking variable but relevant ciratamces of the claimant and the nature
of the harm among others into consideration. Kush an approach that can provide the
Board with the much-needed flexibility to addretsims of immaterial damage that are
likely to increase both in volume and complexitytwihe growing awareness of people of
their rights and liberalisation of governance ie ttountry. The Board should utilise this
freedom with more regularity in order to best achigustice for the victims of immaterial

harm.

6.4.3 Use of Experts and Expert Evidence

A marked feature of the approach of the Board terdaning liability of public authorities
is the recourse to expert evidence. This is comyndohe in cases involving technical
matters like traffic accidents and constructionuéss But the use of experts, as the
discussion above shows, also extends to the detation of technical issues in any type of
case. This practice of the Board is not uniquet.tdndeed, following the Islamic legal
system, the Board, like all other courts in SaudabAa, relies where it considers

appropriate on expert evidence. As stated abovel#ssic Jurist Ion Qudamah says, with

64(1994) Unreported Case No 29/4/Q 1414.
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regard to estimating the value of similar itemds ‘evaluation should be referred to

competent expert§>

As it has been noted in chapter four, the Geneoal{S similarly rely heavily on experts in
their adjudication. Thus, the Board sometimes set@ the Council of Experts of the
Shari’ah Court for advice in matters which it considersuiegs technical assessment.
Whether expert evidence is to be used is a mattedécision by the Board and the
incidences around the attendance and costs okfjexte are borne by the Board. This goes
back to the mention earlier made of the hybrid reatyartly inquisitorial and partly
adversarial, of the power of the judges and thedaonof proceedings in the Board (and

indeed other courts in the country).

The use of expert evidence is also a codified matid regard to the Board. Article 24 of

the ‘Rules of Procedure and Proceedings befor@taed’ provides that the Board, where
it requires it, can appoint an expert with a cleendate on the scope of work/evidence
required from the expert. The panel may call thpeeixto give his evidenceiva voce

which will then be entered into the case record.

The significance of the use of experts is two-féldst the Board uses expert evidence in
the calculation and award of damages generallyor@8cexpert evidence not only assists
judges in particularly complex cases to determive dappropriate award of damages, but
also the contributory nature of any loss suffefBadis is most notably so in road traffic
accident cases. Such information is then used terrdée any reduction that may be

required in an award of compensation.
6.4.4 Conduct of the Claimant which may Affect the Award of Damages

As stated in chapter four, the conduct of the matnay negate liability. However, there are
instances also where the conduct of the victinhoalgh it does not negate liability, may
reduce the award of compensation. The latter igstas equivalent to the concept of
contributory negligence in Scots and English Lavor&importantly, the practice of the
Board on contributory negligence is similar to general approach of the General Courts
as highlighted in the cas® v Saudi Telecommunication Comp@ngtiscussed in the

previous chapter.

% |bn Qudammah note 5 supra Vol. 8 at 28 and Az-glihate 10 supra at 95.
€ (2007) Unreported Case No. 117/2 1427.
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There are a number of cases that have been dduyddx® Board where the conduct of the
victim affected the award of damages. Ilv Municipality of Al-Madinaf” mentioned

earlier, the Board found from the report of the fiicaAgency investigation into the

accident that 75% of the responsibility for thedsaccident fell on the person who left the
asphalt piles on the road and the remaining 25%ava&sult of speeding of the claimant.
Thus, the defender must bear 75% of the cost ofiimages sustained by the claimant’s
car in the acciden. v municipality of Qaseéth presents similar facts. It was proved from
the accident report by the Traffic Agency that deéender was iKhatain its construction

of humps implicated in the road accident. Howetee, fact of speeding by the claimant
was also established to have contributed 50% ofcthese of the accident. The Board

accordingly awarded the claimant half of the losstffered from the accident.

Further, inD v Ministry of the Interiot’ the Court noted that the claimant demanded a
compensation of ten thousand riyals for every dayspent in jail, that is a total of five-
hundred thousand riyals for the entire period & tmlawful detention. The Board also
considered evidence of the claimant’'s partial respmwlity for the long period of

incarceration.

6.5 Conclusion

Compensation, to paraphrase the language of tradinttion of this chapter, is thiaison
d’étre of adjudicating delictual liability. This, it hasbn argued is the same across legal
systems, the Saudi legal system inclusive. It it likely there will be a fundamental
change in this area of the law. Interestingly, $dad shares with Scots and English law,

the principle ofrestitutio in integrum

This chapter has evaluated the Board’s practicardigy compensation for public
authority liability in delict. An examination of viaus cases of the Board demonstrates that
Saudi law lays emphasis on the need for compemstdraunjustified harm done by public
authorities for material and immaterial harm. Anportant feature of the compensation
practice of the Board of Grievances is the neecerisure that compensation follows
unjustified harm but without profit. This aspect tife Board’s jurisprudence is an
important one given the implications for delictiability claims against public authorities.
This issue will be further addressed as part ottireclusion of this study.

67(2001) Unreported Case N&35/1/Q 1421.
8 (2008) Unreported Case No0.271/7/Q 1429
%9(1994) Unreported Case No 29/4/Q 1414 discussétkisection on immaterial harm above.
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As discussed above, the Board, in accordance Wghgeneral principles of delictual

liability in Islamic law does recognise materialdarmmaterial harm. Assessment and
award of damages for material damage are fairbighitforward. However, the dominant

jurisprudential approach of the Hanbali School slfamic jurisprudence which relies

heavily on textual sources in rulings and adjudicatas impacted on the recognition of
immaterial harm in regard to the Board’s methodsxdessing the damage resulting from it.
Consequently, the recognition of immaterial harns hergely proceeded in a fictional

manner with regard to the award of damage forlikarother heads of damage.

This approach has proceeded through the requireofii¢ié Board that the claimant proves
immaterial harm basically in the same manner agmahtharm. The fictional approach, in
the opinion of this researcher, is wrong and addtier category of cases discussed above
demonstrates, the Board should adjust its apprt@aehmore liberal and consistent view
that is arguably more in tune with the spirit, dtretter of Islamic law of delict. In this
regard, the decision iD v Ministry of the Interiorit is argued is the appropriate way to
proceed. Surely, as the Board stated in this casg, perceived or real difficulty in
determining the extent or worth of the immateriairh should never operate as a bar to the
award of damages. At best, such difficulty showddviewed as a challenge and many more
that will come the way of the Board. It must rigethhe occasion, otherwise its important
role in its classic origins and relevance in corgerary times risk obliteration or will
become undermined at least. The Board may do sxteynding its use of expert evidence
to cases of immaterial harm as such assessmentgasaly in more consistency in the
decisions of the Board. However, even with the afsexperts, the difficulty remains that

there is a lack of guidance on the assessmentodges for immaterial harm.

As a procedural matter, the foregoing examinatitso aliscloses that the Board relies
heavily on expert opinion in cases where techrnigsles are involved in determining the
liability or otherwise of any of the parties. Theeuof experts for determining technical
matters can be considered ‘pragmatic.” While tbifotvs classic Islamic law principles, it
is suggested that the use of experts and expeltmse needs to be properly monitored and
controlled to ensure the integrity of their eviderand ultimately that of the court. Experts
are also human from whatever perspective one labksid it may be relevant to consider
introducing some forms of check like the abilityctmss examine them.
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Chapter Seven: Conclusion

The Saudi state, like any modern state, has thesséyg to contend with the challenges that
arise from governmental activity and interactiorpablic authorities with the citizens and
residents within its borders (and even sometimgsrm#)! The role of courts in checking
the power of the (political) organs of the state hacome a common and important theme
in constitutional legal theory. The comparativerture in this regard has continued to
grow. While this work is not exactly on that therttee work of courts in checking power is
of at least tangential relevance and interest te #iudy. Specifically, this study has
brought attention to the significance of the judianstitution, in this case, the Board of

Grievances, to the exercise of state power.

The separation of the grievance jurisdiction frdme general courtsShari’ah) in Saudi
Arabia can be traced to the historical foundingha former jurisdiction. The issue had
never really been the distinction in the law applie state officials as much as the need to
emphasise the superior status of the court (andidtges). The grievance jurisdiction has
always been recognised as a special one requihagdirect or implicit power (and
sometimes personality) of the head of the Musliatesfor addressing claims of harm
caused by (officials of) the state who may be gpaeerful themselves and may even be
reluctant to obey the general court. Thus we fimdliacussed that the position of Behib
al-Madhalim was held by the highest judicial authority, wagrevegarded as a higher
office than the Gran®adi (Chief Justice) office and sittings were heldhe tourt of the

ruler and sometimes with his attendance and onfgpday (s) of the week.

This approach to the adjudication of state liapitan be traced to the fact that under
Islamic social system, the head of state (who atfice was almost invariably the head of
government too) was considered as being directhpaesible for the welfare of the

citizens and, from the religious point of view, waersonally accountable to God for the
conduct of state affairs by his officials. Hence ihterest in ensuring that delictual and
other claims against the state were accorded titeeki level of attention and adjudication
since this relate to the functions of officials whepresent him. This separation would

appear to be then due essentially to the needctoes¢he highest level of respect for and

1 A conceivable instance of this will be the delatliability arising from the conduct of its embgsgtaff in
foreign countries for example. Another example bglagy can be drawn from the cases against theetnit
Kingdom by some former detainees in Guantanamo Bay,most famous of whom is Moazeem Beg, a
British citizen who brought a legal challenge agaithe government of the UK in a British court ftg
culpability in his unjustified detention and toruthere.
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compliance with the decisions of the Board by (stoimme powerful) state officials. Despite
the foregoing, it is also important to acknowledigat the opportunity to secure not only
definitive and swift enforcement of and complianeéh the decisions oDiwan al-
Madhalim promoted this separation, but also, in a limitednber of cases, the need for
more flexibility in dealing with the distinct natuiof the state liability for delict seems to
have played at least a minor part. Given this bamkay, it is not exactly clear whether the
jurisdiction would have developed differently ifiad been merged with that of the general

courts.

A gap currently exists in determining the liabiliby public authorities for delict through
the decisions of the Board. It is important tha Board develops a formal theoretical and
analytical framework similar to that which exists western legal systems to make for
consistency in decision-making by the judges. Aralation of this is the need for the
adequate training in th&hariah colleges and law schools and continuing education
programmes introduced along such theoretical aatytn framework. This is in order to
ensure that they are able to consistently apple@mprinciples of Islamic law to current,

and in particular, future (and presumably), momaplex cases of delictual liability.

A focal point of this study is the focus on a sgstef law which claims universal
applicability, even more, a law for all times. Rduslims, theShar’iahis a code that
covers all aspects of life and is applicable tcsatliations. It governs individual and social
relations and as such is claimed to be appliediatious degrees, all across the Muslim
world and beyond where Muslims live even as minegitHowever, a persistent concern,
with advocates and sceptics of the system, rentaesiability of a legal system steeped in
a specific historical and even contextual settingsocieties and climes across the world.
This study has sought to engage an aspect of $ssak; namely the applicability of
Shar’iah principles to state liability for delictual conduithrough an interrogation of the
experience in Saudi Arabia, commonly perceived & & conservative society. The
exploration in this study hopefully provides usefdight on the veracity or otherwise of
the adaptability of Islamic law to all aspects 6 land in the contemporary period. The
position argued in this study is th&hari'ah does contain mechanisms that make its

application viable even in complex areas of lave like delictual liability of the state.

State liability for delict in modern legal systemsa complex area of law. This research has
attempted to present a critical perspective on kdrethe application of the current

principles of delictual liability in Saudi Arabias iuseful and sufficient for effectively
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tackling the (slowly) growing number of claims fdelictual liability of the state. The
analysis of Saudi Law with referential comparisonScots and English law shows that
legal systems are not just a set of rules, but mgdef, and influenced by, a number of
factors in their design. Prominent in this regamel r@ligion, customs and cultural practices,
social, ethnic and even tribal standards. Thisdallmind the view expressed by Zweigert
and Kotz that ‘the legal system of every sociegefaessentially the same problems, and
solves these problems by quite different meansighoery often with similar result8.It

is true that the differences in the experiencesvof societies that have shaped their legal
systems could produce different results. Howevhe point remains that there are
opportunities for learning in examining the processlised in addressing shared
challenges. Thus, the value of even a referenbatparative approach adopted in this
study which has required further reference to Hrelaw specifically in the area of

responsabilitie sans faute.

A salient issue that has been highlighted in tleisearch is the confusion around the
concept oKhataandTa’adyin considerations of delictual liability of theagt It has been
argued thafTa’ady, rather tharKhata is the appropriate basic requirement of delictual
liability in Islamic law. This is so, despite theepalence of the use and adoption of the
latter term in the courts across the civil jurisdios in Arab Muslim countries in the
contemporary period. The confusion has been traezdustorical factors surrounding the
establishment of the judicial institutions in therieus countries in the post-colonial period
and the initial influence of the French and they gbme of transmutation), the Egyptian
sources. The scholarship and literature on theeibswe not been spared the confusion as

the review of the literature on the issue as shown.

It is important to note thaal-Majalah, considered by not a few, as the most notable
attempt at codifying Islamic law in the last cegtunas played a key role in the spreading
of this confusion. It is important that juristsgé practitioners as well as the general public
in the relevant countries take a close and critioak at the issue since the confusion
suggests a different, arguably narrower basis @&ictdin Islamic law. This is important
because of the obvious implication of the elementlaims for delictual liability against
individuals and the state. A related, and perhapeenfundamental, even if less obvious,
issue is the appropriateness of retaining it withisystem which claims to be based on

Islamic law. At the least, there is a need forifitation that it is at variance with the

2K Zweigert and H KotAn Introduction to Comparative La(@ ed Oxford University Press, Oxford 1998)
34
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Shari’ah particularly for those jurisdictions, like Saudiakia that declare its law on delict

is based on the Islamic legal system.

Some may question the engagement with the critafube use of terms likkhata and
‘risk-based liability’ by the Board and view it asnnecessary, if not downright
unproductive. However, deeper reflection suggesésrelevance of the critique in this
study. There are a number of reasons, some ali@hdynced (but which bears repeating)
for the attention paid to these terms in the jutidence of the Board. One is the context of
the research; investigating what is the state @fadlw of public authority liability for delict
through an examination of the decisions of a spegifdicial institution and national
jurisdiction; the Board of Grievances and Saudibdaarespectively. The jurisdiction, its
institutions and laws are commonly referred to bptisitively and negatively but hardly
studied outside in the comparative literature. Mtaing still, there are relatively few
analyses, given its relevance in the middle-eadt lzyond, even in Arabic. There are
fewer still critical and detailed socio-legal steslion Saudi Arabia and its legal system in
the English language. This immediate context hgité the need for every effort to ensure
thoroughness of analysis and clarity on terminologyany attempt to identify the

jurisprudence in actioin the specific limited confines of the researcbus.

This leads to the second point which is the foctishe research; delictual liability of
public authorities, an area which by all accouatsamplex even in the western developed
legal systems like the United Kingdom and Franckis Tmuch is attested to by the
academic literature on the topic, some of whichehla@en highlighted in this study. This is
germane in the context of a developing country vatitomparatively different system
which aspires for fidelity to its values and ledmdritage. It is of academic interest to
identify extraneous influences (deriving mainlyrrdistorical factors) from other legal
systems. Such identification logically leads to astigation and analysis of their
compatibility or otherwise with the subject systamthis case, Islamic law. Put another
way, it is relevant to interrogate whatas against whaiughtor, in some casgserceived
to be thdaw.

Thirdly, in a globalising world with the inevitablgrowing interest in comparative studies
across the social sciences, including law, it Kipalarly important to make an attempt at
least, at clarifying what is the correct statemeithe law of any jurisdiction. This is a
foremost requirement before such legal system eawahdly ‘compared’ with any other.

Otherwise, any attempt at comparison stands sugpést. If attention is not paid to the
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issue, there is a serious danger of furthering emiseptions of law through the uncritical
adoption and use of terms strange to the subjetemsy This, it has been argued, is the
case for example with the use of a term IHdeata in delict. Analysis shows it has a
different jurisprudential connotation in other asgseof Islamic law e.g. application of

criminal law.

Finally on the point of the need for terminologictdrity, one of the likely consequences
of terminological confusion is the prospect of kontal and parallel misapplication of the
concept (s) involved. Horizontal here will refer tbe possibility of importation of
extraneous meanings or conceptualisation of tha fesm foreign sources as is the case
with Khatanot so much in the jurisprudential applicatiortted Board (at least in practice),
but in some other Arab Muslim jurisdictions. Paghlinisapplication here refers to the
possibility of misapplication deriving from intednflike other areas of Islamic law)
sources. The result of either is the same; confusiothelaw. In the case of the Saudi
jurisdiction, struggling with the challenges of neodisation, such a jurisprudential
situation will, to say the least, be quite problémarhat will be even more so in an area
that is developing in the jurisdiction and promise®ecome more complex to adjudicate.
Consider that even in better developed legal systeinthe United Kingdom and France,
delictual liability of the state is notoriously cphex. Surely, a system that is developing
will require all the clarity it can muster to mekeé challenges ahead.

The distinction betweershari'ah and Figh is very important for the application and
development of Islamic law in general and relewah#re, delict in countries whose legal
systems are based on that system of law like Sarabia.Figh, the methods of Islamic
Law, is subject to change depending on circumstariigh allows for the evaluation of
foreign law, practices and experiences with a viewheir adoption and application where
they are compatible with th8hari'ah This process is possible through a number of

jurisprudential mechanisms one of whiclaidVaslaha al-Mursalah

The jurisprudential concept @fl-Maslaha al-Mursalah protection or preservation of the
public interest, is central to law making and gonagrce in the Islamic socio-legal system.
In order to validly act on or determine what ighe public interest however, recourse must
be had to the objectives or aims of Islamic LMggaasid al-Shari'ahlts potentials and
capacity for adapting Islamic law to social-chamge profound given that it is an inbuilt
mechanism for preserving the fundamentals of thih-faased law to evolving human

needs and temporal circumstances.
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A liberal construction o&l-Maslaha al-Mursalahit is argued provides a viable basis for
the development of appropriate principles in thalleimging and ever-expanding area of
delictual liability of public authorities. Througtme principle ofal-Maslaha al-Mursalah
the (UK) sources may be drawn on as appropriagaiithing the law and jurisprudence of
Saudi law in the area of delictual liability of pigbauthorities and indeed, any other area
of Islamic law. The operative condition or proviBw such adoption remains that such
principles must not be contrary to tBdari’ah the source of Islamic law. This is much
like the ‘Repugnancy Test’ laid down by the UK tbe reception of local or customary

law in its colonial territories.

The issue of recognition of and compensation fomaterial harm in cases of delict
arguably presents an important point of dissondmeveen doctrine and practice in
Islamic law, at least, as practised in Saudi AraWile in principle,all unjustified harm
must be removed, in practice, there is recognifetnleast in some cases) of immaterial
harm for which distinct compensation is not normatiade; hence the dissonance between
doctrine and judicial practice. That dissonanchag been suggested, ought to be removed.
A way out, it is proposed, is the use of relevaqgest witnesses. The use of witnesses, it
has been noted, is an established practice indlaenic legal system with an enduring
history and significance. And so it is in Saudi keun many cases. Somehow, it has not
been deemed necessary or appropriate to take sectmuexperts to secure evidence (or the
lack of it) on a rather contentious issue whichdkentself, at least in these times, to

specialised testimony. That simply should not courei

The case for the use of expert evidence on claamgrfmaterial harm may be considered
by not a few judges of the Board (and especiayGhari’ah courts) as one for undesirable
change. Incidentally, change, while a constant phmmon in human life is rarely

welcome, at least not usually at the beginnings lbgical then to expect that there may be
an initial resistance to the use of expert witnesse establish immaterial harm.

Notwithstanding, the case for it, and the prospémtsts acceptability it is suggested, can
be quite viable. The use of expert witness’ evigetw establish immaterial harm, as the
Board requested in the casetbfv Saudi Airlinesis likely to secure recognition with an

increased social-acceptability of immaterial haresnaaform of damage which requires
compensation. The matter of societal recognitioth acceptability, it is suggested, holds

an important key to positive resolution of the @rious issue.

3 See generally B Ibhawdmperialism and Human Rights-Colonial Discourse®igfhts and Liberties in
African History( Suny Press New York 2006) 58-60.
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A number of cases on immaterial harm discussékisnstudy clearly speak to the fact that
claimants regard immaterial harm as a distinct fafrharm requiring reparation. It is

logical to assume that this approach on the padlamants is likely to increase to the
extent that it will be regarded as part of the eostUrf of Saudi society. As stated earlier,
the judges are required to consider custom in @djirdication. The judges will then have
little choice on the matter. This view is premisad the fact that judges in all legal

systems, the Islamic one like that in Saudi Ardd®ang no exception, will seek to remain
relevant in the socio-political scheme of socidtyp doubt, a contrary approach by the

courts (were the matter to become recognised asrmyswill risk a loss of relevance.

In the United Kingdom, an important issue that l®ercised the minds of judges,
academics, the political branches of government presumably the general public
regarding delictual liability of the state is thevélopment of a ‘compensation cultufe.’
Compensation culture is an ‘unhealthy’ culture ‘@fhsays that someone must be liable to
pay every injury® It is condemned because it stultifie®dsonable risk-taking® The
major concern raised about it from a governmen&bkpective is how it may tend to
undermine implementation of poliéyHowever, it is interesting to note that a recently
points out quite importantly, that the concernstlwe light of empirical surveys, are
‘somewhat inflated® Indeed, a number of empirical surveys have dematest a fall in
personal injury claims in the past decade in thiggdrKingdom for instancé.

The reason for the inflated view on the dangers ‘cbmpensation culture’ may have more
to do with the fact as observed by one author, ithigt not a legal, but rather a political
term!® The media has been identified as a major pronufténis state of affair' Given
this construct, discussions of the issue may eésilg itself to the vagaries of (political)
manipulation by politicians and even governmenthucrats seeking a convenient shield
against public accountability. This is preciselsitmation the precursor of the Saudi Board

of GrievancesPDiwan al Madhalimwas developed to combat; the state is to be pextect

* See for instance S Halliday, J llan and C Scoe‘Plblic Management of Liability Risks’ (2011) ) (
Oxford Journal of Legal Studies Advanced Acces#1-2

® J Steelélort Law- Text, Cases and Materigf®xford University Press Oxford 2007) 559-560.

® Ibid at 560 (emphasis in original).

" Hallidayet al note 4 supra at 2 and W Haltom and M McCabistorting the Law: Politics, Media and the
Litigation Crisis(University of Chicago Press 2004); K Williamstag of Fear: Britain’s “Compensation
Culture” Reviewed’ (2005) 25 Legal Studies 499; Ais, ‘Spiralling or Stabilising? The Compensation
Culture and Our Propensity to Claim Damages fos&wl Injury’ (2007) 70 MLR 349.

8 Halliday et al note 4 supra.

° Steele note 5 supra at 560.

%pid. at 559.

" Ibid at 560.
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only to the extent required for the performancet®iegitimate duty under the law. That
same law requires the duties of the state to bidlédl with the utmost regard to the

individual and general well-being of its citizens.

It is logical to argue that the fear of the ‘comgation culture’ as well as the flood-gate
argument emanates essentially from the oppositoprofit that appears available to be
made given the nature of the assessment of danpagesce. In other words, a critical
factor in the concern on development of a ‘compgmsaulture’ is the amount of awards
made in individual cases by the courts. Takingatgument to the Saudi context, it could
be argued that the practice of delict by the Boeodld lead to the rise of a ‘compensation
culture.” With the development of such a cultutee tstate would be over cautious in
initiating any development, because the presenceveh a slight reasonable risk could

raise the possibility of a claim against the state.

The current practice of the Board based on theeptscof Islamic law however negates
and reduces this possibility. In Islamic law, airdlant would only be restored to the state
previous to the harm occurring, and no profit wolkdgained. This would balance against
any the development of a ‘compensation cultur@.’essence, where the courts in the UK
limits liability to prevent the rise of a ‘comperiga culture’ from which claimants may

seek to profit, Islamic law limits ‘the profit' bynly allowing restoration to the

ascertainable pre-harm state, thereby balanciamsigthe rise of a compensation culture
and ensuring equality for all before the law. Tisiexemplified by the reluctance of the
Board to award for immaterial damage as discusadite that reluctance extends from its
aversion to not ensuring justice in award of damadfeis not so much that it does not
recognise immaterial harm as the fact that it wémsnsure there is no profiting from that
head of claim. Despite that fact however, it is amant to recognise it as it has been

emphasised in this study.

In some cases, the awards for delictual liabilityhe state have been quite sizeable. The
large size of compensation awards against the slisdiely has the tendency to, and indeed
seems to have fostered an interest in pursuingnsldor delictual liability of the state
under various guises. This has formed part of thecern by observers. Similarly, the
current practice of the Board based on fidelitystamic law principles of ‘no profit’ from
delictual liability claims irrespective of the deppcket of the defender is relevant. This
feature of the equality principle in Islamic lawosid work against what in some cases,

may be considered as inappropriate compensatiordavi@ar delictual liability of the state.
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Moreover, the fixed system of award for persong@irin further shows the emphasis in
Islamic law on ‘no profit’ from delictual claims amst either the individual or the state.
This is argued as the balanced approach, wherejilved individual is not left without

compensation and the public purse is not undulydéned by indiscriminate awards of

damages which can be viewed as being detrimenthktpublic interest.

Even if a ‘compensation culture’ as commonly assilitmees developed in the context of the
United Kingdom, Ireland or even France, it is ddéulnthat it would, or should, be an issue
of major concern in the context of the Islamic segst It is argued that a court like the
Board of Grievances in Saudi Arabia, charged whih dispensation of justice in Islamic
law is obliged to maintain jmst balance always between the individual and sontalest.

This is in line with one of the cardinal objectivethe state in Islamic law which is to
maintain social harmony. No doubt, there may beraion in practice on the matter but
Islamic figh with its various interpretive mechanisms liakMaslaha al-Mursalahcomes

to play to ensure a balancing act that takes cagoes of the social context and specific

situation of claimants to achieve justice.

An instance, even if not entirely free of possibi#icism, is substituting the foundational
rule of mithlun bi mithli ‘like for like’ rule for compensation in lieu dpt in deserving
cases of road accidents. At one at the same tuel, & compensation regime works fairly
in the interest of the individual and the statepriitects the interest of claimants who are
not barred form receiving compensation throughitheduction of complex rules (of a
legal and policy nature) and it serves the inteothe state which does not have to pay
considerable sums in compensation at a level thatpers the discharge of its overall
obligations of public welfare. It is hoped thaétBoard will continue on this footing that
seeks to achieve the spirit of the law rather thdixation on literalist interpretation or
application of black letter law. Such an approachequired in the face of changing social
circumstances and is important for achieving a iregubalance in the conduct of affairs in

Muslim societies.

An issue connected to the concern on the ‘compemsaiulture’ is the ‘flood-gate’
argument. Here the point is that awarding compe@nsatgainst the state may lead to so
much litigation which will hamper government inttiges, delivery of welfare services and
socio-economic development. However, virtually tbeme arguments relevant to the
concern on the promotion of a ‘compensation cultapgly here too. The Islamic position,

where adhered to, as is arguably the case witlBtaed, provides a ‘check and balance’
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platform to mediate possible tension: (reasonate@)pensation is awarded to a deserving

claimant and the state is allowed to carry oufutgtions as reasonably as possible.

From the perspective of Islamic law, the whole &xise of delictual liability is to ensure
that the injured is compensated and it would bestnparticularly given the power of the
state, to proceed with an institutional approachictvhdiminishes the relevance of
compensation. It is arguably in the best interéshe® state and the public that the concerns
of both parties are even-handedly dealt with by jtlstice system to ensure the desired
peace, justice and development in society. As roeatl earlier, the Islamic system is
based on social harmony and peace. Each of thetwstes of the state as an aspect of
Islamic law is directed at achieving that purpoRecognition and satisfaction of the
victims of state delict is an important mechanisméchieving and sustaining that purpose.
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