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SUMMARY

Passing of property between the seller and the buyer in CeI.Fe
and Fe0.B., contracts is a matter of significance in the event of
the insolvency of either party, and the liability to capture and
seizure on the outbreak of war.

This problem has been left for solution according to the
domestic laws, despite tﬁe international characteristics of CeI.Fe
& F.0.B. contracts. The domestic laws have presented different
solutions, and therefore different consequences may result.

This thesis is an attempt to deal with the problem comparatively
in the light of the Sale of Goods Act, 1893, 0ld Scots Law, Iraqi Law
(and Egyptian Law), and French Law. K consists of an introductory
chapter (documents affecting pessing of property in CeIeFe & F.0.B.
contracts) and a supplementary chapter (passing of the risk). The
problem itself has been dealt with in Chapter Two.

The first chapter is dévoted to describing the functions of the
bill of lading and its characteristics as a document of titles In
the light of these characteristics the Received for shipment bill of
lading and the ship's delivery order are documents of title, whereas
the Through "bill of leding is not, because it does not entitle the
consignee 1o claim delivery of the goods from the last ocarrier.

The container revolution has had a tremendous effect on the
classic ruies of biils of lading, therefore a compro::;ise bhas been
presented by establishing an international maritime organiszation.

Chapter Two is concerned with the passing of property. Th§



research has followed the process of passing of the property in
home market sales and the effect of that process on CeleFe & FoOoBe
contracts, The problem has been discuésed in four sections, each
devoted to a particular legal system. At the conclusion of this
chapter, the research has classified the legal thoughts into two
main theories: The objective theory and the sub‘;jective, which are
both seen to be illfitted to modern practice. The correspondence
idea can be a good substitute because it has the advantages of both
the theories,

Passing of the risk, and whether the risk should be attached to
the property or the delivery of the goods, is the subjeoct of Chapter
Three. In this chapter the problem concerning home market sales has
been presented separately in each legal systemes But in CeIeFe & F.O.Bf
contracts, it is internationally accepted that the risk ehould‘pass to
the buyer on shipmemt. The research has sought to ascertain the exact
moment of shipment, and analyses the @ifferent aspects of this

international rule.



TNTRODUCTION

CeIleFe and Fe0,Bs contracte are well known in international
trade. They have been in practice for a long time. In this

introduction we wish to point out their main features as follows?
CeloFe Contracts

"Phe initials indicate that the price is to include cost,
insurance and freight.* It is a type of coniract which is more
widely and more frequently in use than any other contract used
for the purpose of sea~borne commerce., An enormous rumber of
transactions, in value amounting to untold sums, are carried out
every year under CeIl.Fe contracts."(“)’

The authorities have eeta.'Blished the main features of this
" contract by which "...the vendor in the absence of any special
provision to the contrary is bound by his contract to do six things.

First to make out an invoice of the goods gold. Second, to ship at

‘# o In French: Cofit, assurance, fret = C.A.F. This type of sale
appeared in France after the war of 1870. Georges Ripert,
"Droit maritime.," Tome II 1952 at page 794, In Britain the
ColeFo term evolved, though, as the first cases decided in
18623 Tregelles v, Sewell 7 H, W, 574, and in 1872 : Ireland

Ve Li.!gngggon Iu Ro 5 He Lo 3950

(1)~ Per Lord Wright. in Ross T, S?h & Co, Ltd, v, T.De Bailey,

Son & Co. ('1;;403 3 A11 Ee R 60,

© It has been said that the reason which made CeI.F. contracts

- very popular in international trade is the fact that the

 Americans, since 1914, did not want to bear the risk of their
shipments, and they also wanted to help the: h'onch, Balgians:
and the British in finding the shipa which ca.rr.y tho cargo and
the insurance ¢
Professor Rene Rodiere, "Dmit ur:lthe"m&h edn 1974 at.
pq,go 356. Préois- Bo.nbs.




-l

the port of shipment geods of the description contaiﬁed in the
contract.® Third, to procure a contract of affreightment under
which the goods will be delivered at the destination confemplated
by the contract. Fourth, to arrange for an insurance upon the
terme current in the trade which will be available for the benefit
of the buyer. Fifthly; with all reasonable déspatch to send
forward and tender to the buyer these shipping documents, namely
the invoice, bill of lading and policy of assurance,** delivery
of which to the buyer is symbolical of delivery of the goods
purchased, placing the same at the buyér's risk and entitling the
seller to payment of their price. These authorities are Ireland v,
Livings_jon.(1) per Blackburn J ; Biddell Bros, v, E. Clemens Horst
@_.,(2): on appeal E, Clemens Horst Co. v. Biddell Bros.(3); and

C, _Sharpe & Co. v.Nosawa Co.(4) These cases also establish that
if no place be named in the C.I.F. contract for the tender of the
shipping documents they must prima facie be tendered a¥ the -

residenoe or place of business of the buyer. "(5)

* 'Within the time named in the contract! per Scrutton J. in

Landover & Co. v. Craven & Speeding Bros. {1912] 2 K.B. 94
at page 105,

#% Thig was first said by Lord Esher in Sandra v. lhcl_._egg '(1883)
11 QeBJDe 327 at page 337.

(1) (1872) L.R. 5 HeLe 395, 406.

(2) [1911] 1 x.B. 934, 962.

(3) E912] A.C, 18,

(4) [1917] 2 x.B. 814,

'(5) Per Lord Atkinson in Johnson v, Taylor Bros E92(ﬂ AeCe 144

- at page 155. See a.lsos
Hansson v, Hamel & Horle: B922J 2 AJCs 36, ‘
The decision of "Tribunal do commerce de’1a Seine' in 24-3-1954-
D M.Fe 1955 at page 425. G, Ripert 'Droit maritime! at page

793 v.2.R. Rodier 'Proit maritime®' at page 356, Incoterms 1953,
*The obligations of the seller in C.I.F, contracts®. /omr



o

The main features of CesI.Fe contracts bave been the subject, as
well, of many informal and formal agreements among those engaged
in international trading. Certain rules have been accepted to
clarify the main features of C.I.F. and other contracts used in
international sales.

The first of such agreements was arranged by 'The International
Law Association' which devised the 3 Rules for CeI.Fo Contracte
(Harsaw-Oxford Rales) 1928 — 1932.(")

The second attempt was made by the *International Chamber of
Commerce |I C ﬁ',* which jsesued in 1936 the 'International rules
for the interpretation of trade terms'** which included the terms
CeIeFe, FoOeBe, FoAeSe, CekeFe and the like. Those rules were
amended in 1953 and they are well known as [Inceterms 1953 (2)

(5) conttd. S
_In this respect, it has to be mentioned that J. Heenen has said
that the origin of C.I.F. contracts is a sale called 'La vente
gous voile' - sale under a sail = which appeared in Belgium at
the middle of the nineteenth century. The main features of that
sale were : 1= The risk of maritime transport was on the buyer,
and 2- The seller had to transfer the documents (Bill of lading,

insurance policy) to the buyer.

Vente et Commerce Maritime, at p.132, Eruxelles, 1952,

This kind of sale has disappeared from international trade in
modern practice, and we do not have many details of its procedure
judgements. Therefore a comparison camnot be made to refer the
origin of modern CeI.Fe to that of 'La vente sous voile?.

(1) ( Rigles de Varsovie et d'0Oxford ) Régles relatives aux contracts
CeheFe '

The English text of these rules is published in v5 2nd ede of the
*British Shipping Laws® at pp. 1402-1409. u B

*  Chamber de Commerce International (CCI)
#+ 'Rigles International pour 1'interpretation des terms commercisux®.

(2) Incoterms 1953 is published in 'Chartering and.shipping termst.Xy
Je Bes. 5th ed., London, 1960 at pp 247-264.



It must be mentioned that Warsow and Oxford rules and Incoterms
are not obligatory rules unless they are expressely incorporated
by the parties into their contract. There is, also, the attempt
to formulate a standard C.I.F. contract. This has been done by
*The London Corn Trade Association' and 'Chambre arbitrale et de
conciliation de graine et de graines d'anvers'. In these standard
contracts the main terms are printed, and spaces in between are
left to be filled up by the contracting parties concerning the
description of the goods and the price. Finally, there are the
conventiona namely UI.IS(1) and ULF'IS(Z), which provide a code of laws
of generg.l application to all international sales contracts.
However, the main features of CeI.F. contracts had been construed
in a very restricted way 'contrat de droit strict'(g), but the
modern tendency of the judiciary is to construe CeIeFe terms in a
more flexible manner to/suit modern requirements. This flexibility
means ¢ | ' o
1 = If the contracting parties evince no olsar intention to vitiate
the precise and definite meaning of c'.Iai".’;‘ their obligations
should be carried out according to the pﬁnoiﬁlés governed by
CeIoFe contracts.

-

(1) 'Convention relating to a Uniform Law on the International Sale
of Goods's The U.Ks instrument of ratification was deposited on
31 August 1967, and the Convention en‘tered into- force on 18 kugnst
1972, 'Treaty Series No. 74 (1972).

(2) *Convention relating to a Uniform Law on the l’orution of con‘;uots
for the International Sale of Goods's. The U.K. instrument of. .
ratification was deposited on 31 Angnst 1967. Aul 4he: Qomcntton
entered into foroce on 23 Angust 1972, ..

- (3) 6. Ripert 'Droit maritime' v2 at p.798.



2 - If the contracting parties have incorporated in their contract,

a repugnant stipulation to CeleF., that stipulation should be
applied, and consequently, contracts containing such terms are
prima facie not CeI.Fs contracts.“)

The circumstances of the case, sometimes, indicate that despite
the fact that the contract coentains terms repugnant to CeleFe,
but the real intention of the contracting parties is to apply
CeleFe rules regardless of those apparently repugnant

stipulations,(z) or their real intention is to apply CeleFes rules

(1)

(2)

The Parchim [1918] 4+Ce 157.
The Julia '1949_’1 A.Ce 293,
DeNeFo 196 at p. 245.

DM, Fo 1959 at pe 6270

For example : The following terms are considered to be in harmony

with CoI.Fe ¢

"net landing weightst

'should the goods or any portion thereof not arrive from loss of

vessel either before or after declaration this contract for such
portion to be void?

Ypayment cash (before delivery if required) sgainst documents or

delivery order? ‘

geg Denbizh, Cowan & Co.. v. Atcherley & Cos (1921) 90 L.J<K.B.
3 !C.Ao?

In A. Delaurier & Co. v. VeJe Wyllie & Others (1839) 17 R (ct.
of Sees,) 167, The CeleFe contract provided that insurance to be

at the sellers' risk, The clause held to imply that the sellers

had undertaken to obtain cover and had gnaranteed to effect the

necessary insurance. . ) '

In France ¢ The following terms are in accordance with CeIeF. 3

4Clause d%agréage a' lvarrivée’ '

D.M,F. 1960 at Pe 500

*Clause sous palan arrivée?

'Prix payableé poids délivré!

DJILF, 1963 at p. 347, s ' e o

Moreover the law of 3rd Jan. 1969 has made it clear in article 41

that the above mentioned clauses or similar do not change the

nature of CeI.F. contract, Article 41 states : 'La seule

 insertion dans le contrat des clauses (poids. reconm a L'arrivée)

(poids a811ivré su port d'arrivée) ou autre clauses semblables n'a

pas pour effet de modifier la nature de la vente CeheFo's

Section 201 - first paragraph, Iraqui law of Commerce No.60 year



as long as the circumstances envisaged by the repugnant stipulation

(1)

are not realized,
The nature of CeI.F. don‘tractz

This subject has been a matter of controversy for a long time.

In the following paragraphs we are discussing the theories said on

this point :

1 = CoI.Fs contract is a sale of documents:
According to this theory 'C.I.F. sale is not a sale of goods,
but a sale of documents relating to goods. It is not a confraét
that goods shall arrive, but a contract to ship goods complying
with the contract of sale, to obtain, unless the contract
otherwise provides, the ordinary contract of carriage to the
place of destination, and the ordinary contract of insurance of
the goods on that voyage, and to tender these documents against
payment of the contract price. The buyer then has the right to
claim the fulfilment of the conmtract of carriage, or, if the
goods are lost or damaged, such indemnity for the loss as he
can claim under the contraot of 1nmrance. He buys fhe
docunents, not the goods, and 1t nay be that under the tem of
the contraots of insurance and affreightnent he 'buys no indemity
for the damage that has happened %0 the goods, 'l'hil depculc
what docunen‘ts he is entitled to under the contract of u.lo' (@)

(1) Karinjee jiranjee & co, Ve wnum r, Malcolm & ng, (1926)
S5L1. Le Rep. 2

The Gabbiano E9ao] p. 166,

(2) Per Scrutton J. in Arnhold Karberz & Co, v, Blyvih
Jourdain & Co. D915 2 KeBe 379 at p.
ance, Fierre Godret has adopted aml defended this thcoyy
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It is obvious that this theory depends on the important role of
the documents (Bill of lading, insurance policy, etc.) in CeI.F.
contracts. There is no doubt that those documentis are vital in
this kind of contract, but the buyer's main concern is to get the
documents as well as the goods and not the documents only.
Moreover, this theory does not appear to be acceptable: if justified,
| it would mean that the buyer would not be able to make any claim
(if the goods do mot comply with the contract of sale) when the.
documents in his possession are in conformity with the stipulations
of the contracte In fact, these days, it is a well established
principle that the acceptance of documents does not deprive the
buyer of the right to reject the goods, at their arrival, if they

(1)

are not in conformity with the contract descriptions.

(2) cont'a.
in his thesis, titled 'Le contrat de vente Cout, Assurance, Fret
Vente' C.A.F. *, submitted toP4is University in 1925, M. Godret
stated: 'la vente C.A.F. apparcit donc commercialement comme une

vente de document reguliers'. He relied, in supporting this theory,

on 1 -~ The decision rendered by *Tribunal de commerce de la Seine!

in 23 = 1 = 1922 which stated "...1'acheteur achéte en realité des
docunents, que dans ces conditions s'il est soucieux de ses intérdts
1%unique préoccupation de 1%acheteur doit etre de ne prendre que des
docunents rigoureusement conformes aux accords passes, puisque
lorsqu'il sera entré en posaession de ces piéces et qu'il aura paye
le prix convemm, la vente sera réputfe réalisée”. This decision
was confirmed by *Cour d'Appel de Paris' in 22 = 12 - 1922.

2 = The decision rendered by *la Cour de Cagsation' im 2w 12 - 1922,
which stated : “... la vemte caf constitue en réalité une vente de
documents au premier rang desquels figure la polioe 4'asdurances®.
Pierre Godret It PP. 11, 12, 13.

(1) Paul Chauveau *¥raité de Droit xarmm' at pe 619. 1958,
Xwei Tek Chao - E




~10-

2 « CeleFe contract is a sale of goods to be performed by delivery
of documentss
This theory was presented by Bankes and Warrington L.JJ in the
Court of Appeal as a reaction against the previous theory, and
in the same oaee.(1) Banks L.J. stateds "I am not able to agree
with that view of the contract, that it is a éale of doocuments
relating to goods. I prefer to look upon it as & contract for

the sale of goods to be performed by the delivery of documents,
and what those doocuments are must depend upon the terms of the

contract itself".(z)

This theory was adopted by the Belgian Cassation Court in
their decision dated 15 October 1925.(3)

In fact this theory is more persuvasive than the first one,
but it can be oriticized in that it may lead to a result that
the property in CeI.F, contract passes to a buyer by the
delivery of documents. Thus MoCardie J., after describing the
diffex;encg between the two theories as "one of phrase only".*

(1) Arnhold Karberg & Co. v, Blythe, Green, Jourdsin & Co, [916]
1 KeBe 495.

(2) Tvid at p. 510,
Harrington LeJe agreed with Bankes at p. 514,

(3) "La cour de cassation, dans son arrét du 15 Octobre 1925, dit
que la vente C.I.Fe ntest pas une vente de &ooanm‘ts, zais wne vente
de marchandises, gqui doit @tre réalisée par la délivrance des
documents & 1'acheteur”. Go Winkelmolen at p. 13+

#  With respect, the differencebetween this theory and the Pi¥#t ‘tne
is not “one of phrase only". We have seen that according to the
first theory the buyer is not able to reject the geols evem AL =
at their arrival -~ they are not in conformity with the contrsct
desoription, whereas according to this theory, the buyer is able
to reject on the growll that CeleFs is originally a sale of moﬁlo
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said "... the obligation of the vendor is to deliver documents

rather than goods ~ to transfor symbols rather thap the physical
property represented therebx."(1) This result is not always the

case in C.I.F. contract.

3 = CeIsFe contract is a sale of goods and documents:
This is another theory which has been suggested to explain the
nature of CeleFe contracte It says that CeleF. is a sale of
goods and documents at the same time,(2) on the ground that the

(3)

The result of this theory is that CeI.Fe contract has two

seller is bound to deliver goods and documents,

subject-matters, the goods and the documents. Therefore the
prassing of property in the goods and the delivery of the goods

are distinct from transfer of rights in property or by delivery

of the docunentst(4)

This result is & moot point, because the documents: themselves do
not have any property to be passed to & tuyer. The bill of lading

(1) Yanbre Saccharine Co, v. Corn Products Co, E919] 1 X4Bs 198
at p. 203.

(2) G, WINKELMOLEN, has adopted and defended this theory in his book
*Les principes de la vente CoIo.F.'Bruxelles 1926, He has stated
at pe14: "La vente CeIoFs n'est donc pas seulement une vente de
marchandises et de documents; et les trois éléments qui composent
son prix: le cofit, la prime et le fret; representent la valeur
des trois choses sur les quelles elle por'tez la marchandise, la

police et le myaggent," : -

(3) “I1 y a done, dans la vente CoI.F, d%une part, vente et
delivrance de mohumdises, d'antre pa.rt, denvrmoo de domon‘ta."
Tbid at Pe 14,

(8) "ees 11 3 aurait un transfert de proprieti ot um d‘limgco des
docunents indépéndants du transfert de la proprieto et de s -
delivrance des marchandises elles — memes."

Jo Heenen *Vente et commerce maritime® at p. 137.




represents the possession of the goods and not their property,

besides, it does not have any property in itself to be acquired

by a 'buyer.

CeIeFes is a sale of goodst A

Delaurier v, ﬁllie( 1) the Lord Ordinary (Trayner) stated:(a)
"In short, a contract ce.i.f. is not t0 be read as imparting any
obligation or right which it does not express, Such a contract
binds the seller to pay something which otherwise would fall on

the buyer; but except in so far as it shifts the obligation to

pay, it _remains a contract of sale, subject to the oxﬁi_r_xg._r_z rules
of law which regulate the rights and obligations to which that

contract gives rise."
It can be inferred from the statement above mentioned that the

nature of CeleFo contract is merely a "sale of goods", This was

' said as well by *Tribunal de commerce de Marseille' in their

decision dated 2-12=1946,%*

This theory is very general, as all the contracts, in field of
sale of goods, are in the nature of sale of goods, MNoreover, this
theory does not specify the important role of the doouments in
CeleFe contracts and their relationship with the goods,

(1)
(2)

*

Seskion Cases 1889-90, 17R at ppe. 167=200.
Tbid at p. 173.

It stated:t "Que la vente CeA.Fo demeure lien une ven‘te de
marchandises & 1'embarquement obligeant le vendeur & ne livrer
3 son acheteur que des mcha.ndisea conformes aux acoerds."



5 = CoeleFe contract is a sale of goods which are protected by
document s
The theories ahove discussed did not mention the main principle
which governs sale of goods contracts. These contracts are
governed by a principle called 'Protection of property'. This
principle simply meanst conserving the property of 'botl; seller
and buyer. In other words, as far as sale of goods contracts
are concerned, 'protection of property' principle keeps the
balance between what we give and whaf we take, Consecmen"tly,
most of the rules of sale of goods contracts have been set up
according to that principle.
We have seen that the previous theories did not oomply
completely with the true nature of CeI+F. contracte The reason
for that is tl_xe difficulty of defining the relationship between
the goods and the documents, i.e. whether they are distinct or
non~distinot,. In this respect CoI.F. contract ca.nmt ‘be
conceived without doouments, or a G.I.F. contraot withmrt goods,
Therefore the goods and the documents are 1naepara.ble. ‘l'he link
between the two is the idea of protecticn. In other worda, the |
documents are simply '1nstruments t0 protect the property in the
goods. The buyer wante the goods to0 be in accordance \d.th the
oontract deacrj.ption and the seller wants to receive the prioce. -
!'herefm, it 18 thought that the CeleFs contract is a sale of ..
goods which are protected by docmunts. v ’rhis meam 'thst G.I.P.
contract is origlnally a sale of goods, and the docunents are
its instmants to protect the property ‘both of the seller and
of the buyer. . Lo




This protection requires:

1 = The seller must put on board at the port of shipment goods
in conformity with the contract description, and he mst also
send forward documents, and those documents must comply with

the contract.(1)

2 = In the absence of special terms, the buyer must pay the price

(2)

price does not deprive the buyer of his right to reject the

against presentation of shipping documents. Payment of the
goods, on arrival, if they are not in conformity with the
contract description.(3)

Fo0oBs Contracts

*Free on board?!, according to the clalssio sense, means $

The seller, at his own expense, is to deliver goods on board

a ship nominated by the buyer, and subsequent expenses, mainly
freight and insurance, are to be borne by the buyers In other
words 3 the buyer's duty is to nominate the ship, and the seller's
to put the goodo on board for account of the buyer and prooure a

[1954] 2 Q.B. 459 at p. 2

(2) Per Scrutton LeJs in. E 325 X HeJo Evans & Co, (1924) 30 Com.
Case ‘07 “ p. 112, . R
(3) Kuei Tel :_ British Traders and Shippers Ltd. Supra - at

* In Frenohz Franoo M bord, or, Franco bord.
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bi11 of lading in terms usual in the trade.(!)

This classic FeOeBe is not the only one in the international
trades The FeOeBe contract has become a ?'flexible 1nstrument'(.2)
Therefore the seller, in modern FeOeBs, can agree also to pay for
the freight and insurance of the goods. These CoI.Fo features

are not necessarily inconsistent with the F.0.B. tem.(3)
Despite the fact that this interpretation of F.0.B. has been

internationally accepted, it seems that there is another point
of view, which states that the seller in Fe0.Bs contract is
bound to bring the goods in front of the ship "devant le bord
du navire".(4) This latter interpretation is more consistent
with FeA.S. contracts (Free along side)* and not to FeOsBe where
the seller is bound to put the goods actually on board ship.

(1) Staok ve Inglis (1884) 12 QeBeDs 564, affirmed by Eel. in
5 10 Appo Cas. 2630
Him'ble, Sons & Co, ltd, v. Rosenbergz & Sons E|913] KeBe T43.

J, Raymond Wilson & Co. itd. v. N. Scratchard Ltd, (1944) 17
o Lo Rep. 3730

Incoterms Art 2-3,

Art 35 of the French law No.9 year 1969

Art 230=1= of the Tunisian Maritime law 1962 which states:
"La vente dit (F.0.B.) (Free on board) est une vente a
1'embarquement dans la quelle le vendeur s'engage a livrer la
marchandise livre de toutes charges & bord du navire".
Section 143 Iraqi law of Commerce No. 149 year 1970,

(2) Devlin J. in Pyrene Co, Ltd. v, Scind:la Ravigation Co. Ltd.
El954] 2 Q'B' 402, » : ;

secure the shipping -space.

(4)Ripert,"Droit Yaritime " at p, 829 v.2., This sttitude was
followed by the Fremch Cassation Court in their decision dated
27-11-1957 which stateds "la vente F.0,B. s'analyse en une vemte
a livrer au port d'embarquement, ne comportant pour le vendeur que
1tobligation d%amener & ses frais et risques la urohm'lin m ‘
dm 1e boﬁ dg !Eﬂreo" DQMOF. 19$ ‘t p. 146.

# Under FoAsS. contract, the seller undertakes to deliver goods free
nouglidc a ship provided by the duyer.
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At any rate, this attitude is not very popular in France.(1)
Moreover, Article 35 of the law no.9 year 1969 has made it

" ¢lear that the seller under Fo0.Bs contract is bound to
deliver the goods on board uhip.(z)

(4) In other occasion the French Cassation Court rejected this attitunde
in their decision dated 21-1-1957 which stated:s "bien qu'en
principe la responsibilite du vendeur en F,O.B. prenne foi lors

de 12 mise & bord de la marchandise vendue.." D.MoF, 1958 at
Pe 2 9'

(2) Article 35 statest "Toute clause (franco-bord) oblige 1
3 livrer & bord du navire," ) €e le vendeur
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I THE BILL OF LADING

Definition?

UeKe SScotla.nd and Qggland!:

There is no definition of the bill of lading either in the
Bills of Lading Act 1855, or in any other of the various Acts of
Parliament in which the phrase ie used.(') But Lord Blackburn
says: "A bill of lading is a writing signed on behalf of the owner
of the ship in which goods are embarked, acknowledging the receipt
of the goods, and undertaking to deliver them at the end of the
voyage, subject to such conditions as may be mentioned in the bill
of lading."(2) In other words, s bill of lading is & document which
is signed by the shipowner or his agent ackmowledging that Ms
havﬁ been shipped on board a particular vessel which. is bound for a
particular destination and stating the terms on which the goods so
received are to be oarried.(3) These definitions have omitted an
important element, namely the condition of the goods, as the normal

# For a historic perspective of bill of lading:
VeBe Copp, "The bill of lading as & document of t:ltle" LL.H. thesis,
Lordon School of Economiocs, 1952 at ppe 1 = 6.
Se Mankabadi, "The Brussels Bills of Lading Convention: Deficiencies
and Suggested Reforms" Ph,D thesis. Londom University, 1970. at ppe7=8.
KeLo Hermann, "Les ventes a l'embarquement en droit Allemand et en
droit Francals et les conditions requises du connaissement™, Paris

- 1963 at PPe_1=11,

" Re Rodiére "Praité general de Droit Maritime" Paris 1968, Vol.2
at PPe 53"560

(1) Serutton on charterparties, 1Tth eds at pe 9e.

(2) Blackburn on sale (1st, ed.) p. 2753 Chalmers Sale of
1893, 14{11 ed. &f p. 2160

[&) xm.ayu CoToFs ogntracts, 3rd ed, at b0,
)“’“S’qw 1) v, " Bardick (1 1684) 10 App. Cas. T4 st pe105.

5ods’ Aot
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cagse of the bill of lading is to state that the goods have been

shipped in apparent good order and condition.

Ireg:

It can be inferred from Section 36 of the Iraqi Maritime Law
that the bill of lading is merely a receipt issued by the carrier,
acknowledging that the goods have been shipped. It providest

WHe [the carrier] is responsible for the goods which he receives
end he must issue a bill called a bill ofloading".'!)

This definition is out of date, as the bill of lading is not

| simply a receipt for the goods shipped. Its functions have been
developed armd it is becoming more important in international trade.
The judiciary and jurisprudence have acoepted the new functions of

the bill of lading as they are set up in Brussels convention which make
this definition read strangely and needs to be modified.

France!

Article 33 of the Law dated 31-12-1‘966‘ providess

"The bill of lading is delivered after receiving the goods.
It contains the inscriptions specifying the identity of the parties,
the goods to be transported, the elements of the journey to be made,
and the freight to be patdn,(2)

# This law is officially called "Ottoman Maritime Commerce Law".
However this Law will be repealed when the new draft of Iragqi
Maritime Law comes 1nto force,

(1) The sams definition can be inferred from Section 36 of the
Egyptian Maritime Law. ®

(2) The French text says: "Le connaisement est delivre apres m-mm
des marchandises, Il porte les inscriptions propres & mm‘tiﬁe& 1lem®
parties, les marchandises a transporter, loa olemnts du W a |
effecteur et le fret a payer". ; _ o
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This article can be criticised as follows:

1 -~ It does not specifically define the bill of lading, because
it states that the bill of lading is delivered after receiving
the goodse This includes 'Received! bill of lading also.

2 = It has defined bill of lading through its contents without
mentioning its nature whether it is document or receipt.

Professor Rodiere has avoided those two ciiticisms when he
states that the bill of lading is a receipt of defined goods shipped
on board a ship, and contains certain conditions to identify exactly the
cargo and the ship.(!)

However, the definition given by Professor Ha.lker( 2) seems the
favourable one. He statess ™A bill of lading is a document, usually
in printed form, completed in writing, stating that goods described
' therein have been shipped in good order and oondition in a particular
ship amd setting out the terms om which they have been delivered to
and acoepted by the ship."

(1) eee est un regu de marchandises définies embarquées N bord d%un
pavire donne, recu qui se présente comme tel et qui répord’a
certaines comditions premetiant d'idmtifier exactement la
oargaison et le navire. Souvent, 1'imprine” sur lequel il est
rédige se présente ouvertment comme un “connaissement” ou un
"bill of lading". o

Traite genéral de Droit Maritime v.2. at pp. 53

(2) Principles of Scottish Private lew. Vol 1 at pp. 828 - 829
2nd ede 1975.



The Comtentat

The Brussels Convention has stated the contents of the bill
of lading in Article 33 as follows:

After receiv'ing' the goods into his charge the carrier or the
master or agent of the carrier shall, on demand of the shipper,
issue to the shipper a bill of lading showing among other things**
(a) the leading marks necessary for identification of the goods
as the same are furnished in writing by the shipper before the
loading of such goods starts, provided such marks are stamped or
otherwise shown clearly upon the goods if uncovered, or on the
cases or coverings in which such goods are contained, in such a
manmmer as should ordinarily remain legible until the end of the
voyagee ‘

() Efther the number of packages or pieces, or ihe quantity, or
weight, as the case may be, as furnished in mting hv 't'he shipper,
(c) The apparent order and comdition of the good.s. .

As a matter of fact these oontents hwn been aooepted and
fnoorporated in the standard bills of lading all over the world,
Yoreover, this Article has been adopted by:

1 - Carriage of goods by sea Acts 1924, Article ITI-3-

# The draft convention on the Carriage of Goods by Sea, adopted Yy
the United Nations Commission on Internationsl Trade Liw °
(ONCITRAL) has stated the comtents of bill of lading in Article
15, See the text in *Journal of Maritime Law and Commerce?
ve8e Noe2 Jamary, 1977 ppe 267 - 279,

s Showing among other things means the name of the shipper, the
ghip, the consignee, etc. and list of 'excepted perils' and
many other ‘thingﬂ.



2 = Carriage of goods by sea Act 1971, Article III-?—.(1)
3 — French law Decret, 31 Decs 1966 Article 35.(2)
4 - Iraqi maritime law, section 101.(3)

In this respect it must be mentioned that, although this
section has omitted to mention the apparent order and condition of
the goods as a contents in the bill of lading, but the form of the
bill of lading which is used by Iragi maritime transport company
has mentioned that, Therefore the lacuna in the law is avoided in
practice.(4) Moreover the new Iraqi maritime law [whioh has not
yet come into force] has specified that the apparemt order and
ocondition of the goods is to be mentioned in the bill of lading
(Section 185),(5)

(1) Commencement 23rd of June, 1977,

(2) The French text smayst "Entre autres, le oommaissement doit

indiquer:

(a) Les marques principales destindes al'fdettiﬁwtion des
marchandises telles qu'elles sont fournier par éorit par
le chargeur avant que le chargement: do ces marchandises
n'ait commence; les marques doivent e‘tre suffisantes pour
1tidentification des marchandises et &tre apposees de manidre
quelles restent normalement lisibler jusqu'a la fin du voyagee,

(b) Suivant les cas, le nombre des colis et objets ou leur quantite
ou leur poids, tels qu'ils sont foumis par ecrit par le

chargeur,
(c) Ltétat et le conditiommenment apparents des marchandises.
(3) Egyptian Maritime Law Section (99)s

(4) In Egypt, this lack oan be justified by the fact that this
country has ratified the Brussels convention by the law No,18
year 1940, . .

(5) Section (180) of the new draﬁ of the Egyptian Maritime Law,
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Fuanctions of the Bill of lading

The bill of lading has five functions, It is a documént of
title, it is evidence of the goods, it is evidence of the contract
of carriage, it is the conmtract of carriage and it is an instrument
to protect the property. These functions are discussed in the
following paragraphss
(1) The bill of lading is a document of titlet
Definitions

In Lickbarrow ve llfason(1) the court recognised a custom of

merchants that a bill of lading by which goods were stated to have
been shipped by any person or persons to be delivered to order or
assigns enabled the holder,‘ by transferring the bill, to transfer
the property in the goods to the tra.nsferee.(z) Similarly, & pledge
of the bill can operate as a pledge of the goo‘da.(3) Therefore a
bill of lading as stated above is a document of title.to the goods
enabling the consignee to dispose of thé goods by indorsement and
delivery of the bill of lad:lng,(4) the trensfer of which operates
as & transfer of the constructive possession of the goods, and may
operate as a transfer of the property in them. Thus the bill of
lading as a doocument of title can be defined as follows:

"It symbolises the poslession“qf .vtho _gogds in a form which enables

(1) (1787) 2PeRe 63 (1794) 5 PeRs 683,

(2) If that is the intention of parties to the contract Sowell v,
‘Burdiok - (1884) 40-Appe Case -

Section "n w&§1~w oommsoe
(4) sw.mmrt, he Brport ‘Trade, 6th o3y by 7N



the holder to dispose of the goods during their transit and
gives him the right to receive the goods from the carrier."

This idea is internatiomally accepted, and this definition
is in accordance with the commercial practice, But the statutory
definition of "documents of title to goods" does not always meet

the commercial practice. This point can be explained as follows:

UsKe (Scotland and England)

Documents of title are defined in the Factors Act, 1889 S.I.(4)
as documents "used in the ordinary course of business as proof of
the possession or control of goods, or authorising or purporting to
authorise, either by endorsement or by delivery, the possessor of the
document to transfer or receive goods thereby represented." This
definition includes not only bills of lading but also delivery orders
ard warrants, which are not documents of title in the oommon law
sensey, but in modern mercantile practice the tendency is to demy -
this quality to them (delivery orders, warrants, etce) and possession
appears only to be transferred under them when the bailey attorns or
] 1ntina.tes*to the transforoe.(1)

Egypt

Section 954 of the Egyptian Civil Code provides :
"{.. The delivery of the documents, which are given for the goods
in the possession of the carrier or the warehouseman, is deeged to

* Aocepts uﬂ aeknovlodg! holdinc the goods for the new owmers
(1) Gomts

" . .

Rigder-[T947] A.Ce_293 o
a.mea Rngdi? ?déit?zg 1 w.x..a. 309-,8‘?1.‘

cEwan ve Smith (1 Helie caﬂo 3090 past.
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be a delivery of the goods themaelves."“)

According to this section the bill of lading and the delivery
order pass the possession of the goods to the buyer. _ The delivery
of these documents seems to be a delivery of the goods themselves
entitling the buyer to take actual delivery of the goods and to
dispose of thems But the judiciary in Egypt, particularly in
Alexandria, does not accept the idea of making all kinds of delivery
order have the same power of the bill of lading invtmsferring the
possession of the goodss The only kind of delivery order which is
considered to be a document of title is that one which is signed by
the carrier or his a.gent.(z) This argument is supported by

(3)

section 191 of the new Egyptian Maritime Law.

Irags

According to section 150 of the Iraqi law of Commexrce No.60
year 43 the delivery of the bill of lading was considered to be the
‘delivu-y of the goods themselves, This was in acoerdance with
commercial practice, but section 194~(2) of that law stated that
if the ship arrived before the documents, the seller was bound to
procure a proper document enabling the buyer to receive the goods,
Tt seems that section 194 (2) was a strange one, as it did not
specify what kind of document the seller was bound to procure,

(1) It mst 'be mentioned that it is beyond the scope of this
research to discuss the matters concerning the delivery in
CeleFo and Fo0eBe oontracts and whether it takea plm on
shipment or at the tm vhon the b\wor roceivos the bill
of lading,

(2) Alexandrie Appeal 9-11-1921 334-6 :
Aexandria Appesl 12-121927 B40-97,"

(3) See post at p. 70.
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whether it was a delivery order or something else. At any rate
that law was repealed, and section 197 of the new Iraqi Maritime
Law has recognised the delivery order which is issued by the
carrier to be a document of title.(1)

France?
[ - _ " 1

This problem does not appear in France. According to
jurisprudence,documents of title are those which represemt the
goods during the maritime voyage, and the possession of whioh is
the possession of the goods themaelves.(z) This definition is in
accordance with section (92) parsgraph 2 of the French Commercial
Law which has considered the creditor to have the possession of the
goods, and therefore he oan dispose of the goods, by the bill of
lading, while they are in a warehouse, a ship, in customs, or a
(3)

Thus the lLaw and jurisprudence are in the same direction and

public store.

documents of title, in this context, do not include any others than
bills of lading and those documents which might acquire the
characteristics of bills of lading.

(1) See post at p. 70 7/

(2) "Un document représente la marchandise embarcués lorsque durent
le voyage maritime, la pomsession de ce document se confond avec
celle de la marchandise elle-mémesoo"

JeheMs ligonie Me Cormaissement et la lettire de. voi‘tnre
maritime” at pp. 29-30,
Jo Heenen "Vente et commerce na.riﬂme" at p.17‘.

(3) Section 92-0- states: "le oréancier est. reme avoir 2ea’
ses en sa posséasion, lorequ'elles sont iea
dupnsition dens ses magasins ou navirer, & la Douane ou dans
mn dépot public, ou si, avant qu'elles. solent arriveées 1 en est
saiel par un commaissement ou par une letire de voiture®
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It is clear now that, apart from France, the statutory
" definition of "doouments of title to goods" has a much broeder
sense than the commercial practice sense, and tlﬂs broader sense
is restricted either by the law itself or by practice to make it
in accordance with the definition stated above.(1)

Conditionss

In the light of that definition, three conditions are required
to make the bill of lading a document of titlet
Ae A bill of lading must symbolise the goodss$

A document of title symbolises the goods to which it refers,(2)
and, as we have seen,(3) the bill of lading contains a full
description of the goods. Therefore, possession of a bill of

ladiné is equivalent to possession of the goods,(4) and transfer
of the bill trensfers constructive possession of the goods which

()

places the goods at the disposal of the transferee.

(1) See Anté at p, 1.3 - L4 -
(2) Sanders Bros. ve Maclean (1883) 11 Q.B.D. 327, 341.
'.l‘Ee Prinz Adalbert (1917] A«Ce 586, 589,
‘ber v, h_f_ezerstein (1870) LeRe 4 Hele 317.
(3) See Ante atpp.‘z_p-l-l-. T

(4) Walker, Principles of Soottish Private Lew. Vol.2 at p. 1687.

(5) A-Section 150 of the Iragi Law of Commerce No.60-1943.

B-Section 954 of the Egyptian civil code.

C=Article 92 of French commercial law,

D=Under sale of goods Act 1893, the transfer of the bill of
lading is merely deemed to operate as a symbolical transfer
of posséssion of the goods, but not necessarily as a transfer
of the property in them, whether the property is trarsferred
depends on the intention of the parties.

Sewell v, Burdick (1884) 10 App Cas. 74
- Vs D - (1845) 14 ¥ & W. 403,

Section 17 Sale of Goods Act 1893,

Cole v NoWe Bank (1875) LeRe 10 CePe 345. |

Jover
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How does the bill of lading transfer the possession of the goods?
‘In this respect two theories can be advanced to answer this question.
The first depends on the intention of the parties, The second
depends on the idea of unification between the right of possessing
the goods and the bill of lading. These are discussed in the
following paragraphs:
1 = The intentional theory:
According to this theory, the intention of the parties is the
major factor in this matter; it either paasses the possession of
the goods only or the posseasion and the property together,
This theory is in accordance with section 17 of Sale of Goods
Act 1893, It explains this function of bill of lading according
to the intention of the parties, Therefore, the transfer of the
bill of lading passes such rights in the goods am the parties
intend to pass, Thus where the consignee or indorsee of the bill
is the agent of the shipper at the port of destination, it is
evidez;zt that the parties, by transferring the bill of lading,
intend only to pass the right to claim delivery of the goods
from the shipowner upon arrival of the Ms, but not the
j)roperty in them, And where the oonsi.éneo or indorsee is a
banker who advances money on the security of the goods
represented by the bill, the parties are likely to intend, by

mliian

(5) Comt?de

E-On the other hand the transfer of the bill to the transferse

~ was considered to he a constructive delivery under 0ld Scots
Lew which passed the property in the goods, and not only
their possession, to the buyer.

Bogle v, Dunmore & Cos Roms L.Ce 582, See post . V't .
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the transfer of the bill, the creation of a charge orf pledge on
the goods in favour of the banker, but not the transfer of
property in them to him.(1)
2 = The unification theory:
In the light of this theory the right of possessing the goods
and the bill of lading have become united and cannot be
separated. Therefore the theory that the bill of lading is the
goods themselves enables the transferee to receive the goods
and to dispose of them while they are af sea,
This theory has been inferred from section 92-2- of the French
Commercial Law wh:.ch has made the possession of the bill of lading
equivalent to the possession, but not the property, of the goods.( )
This theory can fit, to a certain extent, those legal systems
which are based on Roman law (01d Scots law and German Lax).(3)'
In these laws the property passes with the delivery of the goods.
This means the possession of the bill of lading is the possession
of the goods themselves, as the bill of lading symbolises the
goods. Thersfore, the delivery of the bill of lading is the
delivery of the goods, as the possession of the goods is united
with the bill of lading. This unity between the possession of

the goods and the bill of lading gives the latter the ability to

(1) Schmitthoff, the Export u'raae 6theed. at P» 327.

(2) On comprend que l%article 92 &u code de commerce ait pu pour’
le principe que la possession dun connai ssement equ‘&nla,it 3.
possession de la marchandise elle-méme .

(3) See post . Chapter two, Section two.
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pass the property under Old Scots Law and German lLaw, But it
must be mentioned that the bill of lading passes the property
as a result of passing the possession of the goods. It does
not pass the property by itself, Thus the property is not
united with the bill of lading, but passes as a result of

passing the possession.

A person holding a bill of lading is entitled to claim delivery

of the goods from the carrier:

Ue Ko SScotland and England!

In the normal case the carrier will only deliver the goods to
the person in possession of the bill and will not be bound to
deliver the goods except on production of the 111,01 mme
carrier will be liable to the holder of the bill if he
wrongfully delivers the goods to another peraon.(z) Thus Lord
Demning sa.idz(3) o

"It is perfectly clear that a shipowner who delivers without

(1)
(2)

(3)

Short ve. Simpson (1866) LeRe 1 CoPe 248
Parber v, leyerstein (1870) LeRe 4 Hele 317.

Trucks & Spares Ltd. v, ¥aritime Agencies Itd. E95ﬂ 2 411 E.R.982,
Barclays Bank ltd. v. Commissioners of Customs and Excise E96$
7 Lloyd's Repe 81, 89 :

Bristol & W of Fngland Bank v, Midland Ry Co. [1891) 2 QeBe653.
Sze Hai Tong Bank Itd. v. Rambler Cycle Co. Ltd 89359 AeCe5760
. (1862

Glyn Mills & Co. Ve Ee & We India Dock Cos App Cas.591.
The holder of the bill of lading was not entitled to the goods,
tut the shipowner was discharged as he delivered the goods in
good faith and without notice of any defect in the holderts title.

Sge Hal Tong at pe 586.
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production of the bill of lading does so at his peril. The
contract is to deliver, on production of the bill of lading,
to the person entitled under the bill of lading.,"

In practice, shipowners rigorously insist on the production of
a bill of lading, but, where the bill is produced and the
identity of the consignee is in doubt, they sometimes deliver
the goods against letters of indemnity which in some instances,
have to be provided by a ba.nk.(1)

The reason which entitles the person holding the bill of lading
to claim delivery of the goods from the carrier is that the
carrier is deemed to be the agemt of the buyers In other words
he is the agent of the holder of the bill of lading. Thus
section 32 of the Act provides:
#i.where, in pursuance of a contract of sale, the geller is
authorised or required to send the goods to the buyer, delivery
of the goods to a oan'!.er, whether named by the buyer or not,

for the purpose of tramsmission to the 'buyer is prima facie
deemed to be a delivery of the goods to the buyer." Therefore
the agent mst deliver the goods to the principal when the latter
jdentifies himself by presenting the bill of lading.

(1) Sohnitthoff at pe 3284 -
M 1915 S4Ce 616.



=32«

Irag and

The jurisprudence in Iraq and Egypt has reached this rule
through the idea of possession. The bill of lading represents the
goods, therefore it passes their possession to the buyer, This
means that the buyer is the real possessor of the goods and the
carrier is only an ostensible pos‘sessor. Consequently he
Ehe carriea mst follow the orders of the real possessor and
must be liable for any damage caused to the goods by hime Thus
when the carrier delivers the goods to the buyer, he is, in fact,
fulfilling his obligation towards the real possessor.(1)

This rule is settled in section 188-2~ of the new Ira,qi
Maritime Law which providess "...the bill of lading gives the
legal holder the right of receiving th’e goods and disposing of them.."

Frances

This principle is clearly established in France.(2) A mmber
of theories have been said to justify the legal basis of this

principle.(3) The most acceptable theory.is the one which depends

(1) Husni J. The Maritime Sales at p. 45.
A1-0gaili. The dill of lading at pp. 193 and 249,

(2) "la function de légitimation du comnaissement implique que le
porteur du titre n'a pas besoin de prouver son droit sur les
marchandises pour obtenir leur delivrence an port de destination
et que le capitaine ne droit delivrer la marchaniise qu'un
porteur 1égitimé," ligonie at p.33.

(3) nsﬂpu;;.tion pour autrui" said by Lyon Caen et Renamlt, v.5.
“Un M}t'me by Ripexrt v.2 paras 1586,
“¥slontd untlatérale® said by Silvio Butler, in his thesis
*Valeur Probante Du Commaissement” Paris; 4933; st p. 46.



on the fact that the legal holder of the bill of lading has the
symbolic possession of the goods which gives him the right to
claim delivery from the carrier himself.(1)

Evalugtion

Neither the theory which says that the carrier is the agent

of the buyer, nor that one which says the carrier is the ostensible

possessor of the goods can interpret the position of the carrier

internationally. The first one is based on the Sale of Goods

Aot 1893, and the second one is based on Iraql and Egyptian Laws.

Moreover, both of these two theories are not in accordance with

commercial practice.

The first theory can be criticized as follows:

1 = In the case of buyer's insolvency the seller is entitled to
exercise his right of 'stoppage in transitu' while the goods are
still in the carrier's possession. In that event the seller
changes the character of the carrier's custody from that of
agent of the buyer to that as ageh’tv for himself and therefore

the carrier is not the agent of the buyer. If the carrier
were the agent of the buyer, the seller would not be able to
change his oharacter. |

2 - The carrier is not the agent of the buyer, as he camnot rebute
vhat is written in the bill of lading, The bill of lading is

(1) Possession sym‘boliqne... "Elle donne un droit & la délivrance
de la marchandise par la capitaine, qui ne doit s'en dessétwir
qutun profit du porteur."

P, Cheuvesu - Traité de Droit Maritime at Po 6264 Lt
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conclusive evidence in the relationship between the carrier
and the buyer. Therefore if the carrier was the agent of the
buyer, he would be able to rebut the bill of lading in his
relationship with his principal [‘I‘he ‘buyer] .

Concerning the second theory, the bill of lading
represents the goods as it contains a full description of the
goodses Therefore possession of the bill is the possession of
the goods themselves enabling the buyer to claim delivery from
the ostensible possessor El‘he ca.rriezj .

This theory cannot interpret this rule properly because
the delivery order, which is signed either by the seller or by
the buyer, contains a full description of the goods and,
consequently, it represents the goods, but it does not entitle
the holder to claim delivery from the carrier. Therefore this
4interpretation is not quite right.

. Unilatersl Undertaking

The carrier is neither the agent of the buyer nor the
ostensible possessor of the goods, He is, simply, a carrier
who wdertakes, by his owm will, to take the goods from the
seller and deliver them to the holder of the bill of lading., =
This unilateral undertaking is shown by the carrier's signatube
on the bill of lading. The obligation of the carrier, is
literal (1ittérale) and independent (autonome). Literal becanse
it is defined by the terms mentioned in the bill of lading, and
oomsequetly the carrier {s prevented from delivering éther
goods than those stated in the bill of lsding, Independent
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because the bona-fide third party (indorsee) is not affected

by the relationship between the carrier and the shipper, and
consequently the carrier cannot prove contrary to the bill of
la.ding.(1) Therefore the right of the holder can be interpreted
through the obligation of the carrier by stating that the
carrier obliges himself by his signature to deliver the goods
t0 the holder of that document which is signed by him, and to
accept any responsibility for any damages caused to the goods
by his negligence during their transit.

It seems that the (UNCITRAL) draft convention on the
Carriage of Goods by Sea has adopted this theory., Thus
Article 1=~6 provides:

"Bill of lading means ..., and by which the carrier undertakes
to deliver the goods against surrender of the document. A
provision in the document that the goods are to be delivered
o the order of a named person, or to order, or to bearer,

constitutes such an undertaking..."

C - A bill of lading must be, to a certain extent, negotiable:
Bills of lading can perform their principal function of ena'bling
a person to dispose of goods which are no longer in his.

possession only if they are, at least 1o some extent, negotiadble.

(1) silvio Balter, “Yaleur Probante Du Connaissmnt' thoiis
P Pari.-, 1933 ut PPe. 44-45- :
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UeKe (Scotland and land

Goods shipped under a bill of lading may be made delivérable

to a named person, or to a name left blank, or 'to bearer',

and in the first two cases may or may not be made deliverable

to 'order or assigna's. Bills of lading making goods

deliverable *to order' or 'to order or assigns' are by

mercantile custom, to certain extent, negotiable inatruments.(1)

Thus the bill of lading must make the goods deliverable to

bearer, or to a named consignee 'or order or assigns', or

simply to Yorder or assigns'. If the billaf léding makes the

goods deliverable to a named person, without adding 'or orxder

or assigns', it is not a negotiable instrument, therefore it

is not a éocument of title in the common Law sense.(z)
"Indorsement is the way to accomplish the transferral of the

111 of lading.(3) Indorsement is effected either by the

shipper or consignee writing his name on the back of the bill of

lading, which is called an 'indorsement in blank' or by his

writing "Deliver to I or order " which is called an

"indoraemept in full". So long as the goods are deliverable to

a name left 'blank, or to beare:;, or the indorsement is in blank,

the bill of lading may pass from hand to hand by mere delivery,

(1) Scrutton 18%h ed. at p. 181,

(2) Henderson & Co. v. The Comptoir d'escompte de Paris (1873)
LeRe 5 PeCe 2530 :

Soproma SePeA. v, Marine & Animal By-Products Corp. {1 ‘
?'Jbloyd's Rep. 367. [9“3

(3) Or by an undertaking to indorse, Dick v, Lumsden (1793) Peaks 250.

Yeyer v, Sharpe (1814) 5 Taunt. 74,



or may be delivered without any indorsement to the original
holder, sa as to affect the property in 'the goods.(1)

- A bill of lading is negotiable in a popular, and not in a
technical sense.(z) The word *negotiable! was not used in the
sense in which it is used as applicable to a bill of exchange,
but as passing the property in goods only.(3)

In two respects, the negotiability of bills of lading is
less developed than that of bills of e:ichange. First,while a
bill of exchange is negotisble unless its negotiability is
expressly excluded, a bill of lading is only negotiable if made
'negotiable' by the shipper. Therefore the rules governing the
consideration for the transfer of a bill of e;xchange do not
apply to the transfer of a bill of lading.  Secondly, the
transferee of a bill of lading, as a general rule, only acquires
such interest as the transferor had, and does not take free from
~ defects in the transferor's title. That is to may the indorsee
does not get a better title than his assigior.(4) Thus the
bill of lading is not a truly negotiable instrument as is the

4

(1) Scrutton at pe 181.

(2) Kuam v. Welk Tat Bark [1971] 1 Lloyd's Rep. 439 at p. 446, -

(3) Thompson v. Dominy (1845) 14X & W. 403, 408.
(4) Gurney v, Behrend (1854) 3 E. & B. 622,

And if the transferor has no title, no title will be tmforrod

Barber v. Meverstein (18;0) LeRe 4 Hoele 317
Gilbert v, gg;mon (1872) 8 Ch. App. 16,



bill of exchange.“)*

In two exceptional cases, however, statutory provisions

enable the bona fide indorsee of a bill of iading to acquire,
upon certain carefully defined conditions, a better title than
his predecessor possessed. The Factors Act, 1889, S.2 (1),
protects an indorsee who takes a bill from a factor acting in
excess of his authority, and the Sale of Goods Act, 1893, S.47,
provides that the unpaid seller's right of stoppage in transitu
is defeated by a previous transfer of a bill from the buyer to

an indorsee who takes the bill in good faith and for valuable

(1) Waring v. Cox (1808) 1 Camp. 369, 370.

Dracachi v, Anglo-Egyptian Navigation Co. (1868) L.R. 3 C.P,
190, 192,

Nippon Yusen Kaisha v. Ramjiban Scrowzee 1938] A.C. 429,449,
Bateman v. Green 115375 1 Re 2 Cole 163, 197. : '
'Benja.min at Pe 394.

* It was said under 0ld Scots Law that "A bill of lading is a
negotiable instrument like a bill of exchange, and assignment
of it to an onerous indorsee operates as a complete transfer
of the property described in it"™ Ross L.C. at p. 580 v,II
This idea was rejected on the grounds that the effect of the
endorsement of the bill of lading was to assign "A right to
receive the goods, and to discharge the shipmaster as having
performed his undertaking.” John Molaren on Bill's Comme Vol
at p. 215 X.B.

The true view can be stated as follows:
The bill of exchange and the bill of lading had similar effect
in transferring the property, but they worked on differemt
bases: The bill of exchange represented money and passed, by
itself, the property in money, whereas the bill of lading
represented goods and passed the property in them as a result
of passing their possession, as the property in the goods
passed with delivery under the 0l1d Scots Law. [See post
Chapter two and ante at pp. 29-30 The unifiostion theory:)

" Therefore the matters cencerning the bona fide indérsee must
not affect the nature of the bill of lading, Thesd matt
are solved under a different category of ruless
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(1)

consideration.

Irag

In the light of section 101 of the Iragqi Maritime Law, the
bill of lading must be issued in the named person or his order or
*to bearer'. (2)

The transfer of the bill of lading depends on its form.
Therefore if the bill of lading is made deliverable to0 a named
person, it cannot be transferred by endorsement but by following
the procedure of 'Assignment of right'.(3)

The form which makes the goods deliverable to a named person
or order is transferred by mere endorsement(4) vwhich is effected by
the endorsor writing his signature on the bill of lading,'>)
whereas the form which makes the goods deliverable 'to ’béarer' or
to a name left blank, can be transferred by mere delivery from
hand to hand.(6 »

(1)
Also: Fuentes v. Montis (1868) L.R. 3 C.P. 268 at p. 276.

Leduc v, Ward (1888) 20 Q.B.DZ 472)
Hain §o§o Coe ve Tate & le 193 41 Com, c&B. 3 P
_m')-l'LL.R. %

Pease E. Gloakec !1 1 P.C. 219,

(2) Section 99 Egyptian Maritime Law.

(3) Sections 362-374 Iraqi Civil Code. Sections 303-305 Egyptian
(4) Section 189~3, The new Iragi Maritime Law (drart), Civil Code,
(5) Section 429 Iraqi Law of Commerce.

(6) Section 189=4 Iraqi Maritime Law,

#  In Egypt the endorsement is considered to be a new issue
of the bill of lading, therefore the mere signature of the
endorser is not sufficient to pass the rights incorporated
in the bill of lading to the endorsee., The endorser must
put his name, the name of the endorsce or order, his signature,
the date of his signature and all other obligatory items
mentioned in Section 134 (Egyptian Commercial Law). Thus in
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It seems now that the bill of lading which makes goods
deliverable *to order' or 'to bearer' or to a name left blank
is negotiable according to Iraqi Law.(1)

This negotiability, according to :jurispmdence(z) is not
quite similar to that of a bill of exchanges On one side the
bill of lading purges the defects in the transferorts title and
the bona fide transferee acquires a better title than the
transferor h:lmself.(3) On the other side the rule of the bill of
exchange, namely, "Solidair Garantie" is not applied to the bill
of lading.

According to the new Iragi Maritime Law, this negotiability
is quite similar to that of the bill of exchange on the ground
that the rule "Solidair Garantie" is applied to the bill of lading

which makes the goods deliverable 'to order', unless it is excluded

* comt'd

the lack of any of these obligatory items the bill of lading is
not a document of title (Section 135 Egyptian Commercial Law),
As a result the form which makes the goods deliverable to a name
left blank is not a document of title according to Egyptian Law,
This argument has been criticised by Egyptian jurisprudence on
the ground that the custom has recognised the form "to order! to
pass the rights by mere signature of the endorsor.

Taha No. 2990 Sharkawi No. 327.

(1) So it is in Egyptian Law except for that form which makes the
goods deliverable to a name left blank., This form is not .
considered to be a document of title according to the law, but
in practice it is considered 10 be such and can be transferred

by endorsement only. As a matter of fact the forms "to beeger'

or 'to a name left blank', are rarely used in ‘
the danger of losss = ik practive due to

(2) Hasni at pe 406 -
Al-Ugaili at p. 362,

(3) Depending on Section 202 of the hb%selhritino Law,
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by the parties.“)
France?

Bills of lading which make the goods deliverable to a named
person are not documents of title, whereas those which make the
goods deliverabl %o bearer' or 'a name left blank' or Yto order®
are documents of titles Documents of title are transferrable
either by mere delivery E) bearer to a name left blank] or by
indorsement E) orderj. The indorsement is effected by the holder
writing his signature at the back of the dbill. The negotiability
of the bill of lading is very much the same as ‘thgt of .a bill of
exchange except for the rule "garantie solidair" which does not
seen to be applied on bills of lading.(z)

As a matter ot'tact, the nature of the bill of lading is
different from that of the bill of exchange, and there is no need
to apply the rules of the latter to the formers The bill of lading
mst be underst'ood as an instrument to pass the possession of the
goods and may pass the propertye. 'l‘herefpre its rules must be
arranged according to commercial needs and protection of property.
Consequently the rﬁle which says that the bill of lading passes # |
better title to a bona fide indorsee than the indorsor has himself
is an acceptable rule on 4he grourd that the boma fide indorsee
mst not be bon:d"'by‘the :élationahipi;between the ea.rrief and}t;m
shipper, ani mast not be bound by something which is not memticned

-
(1) Section 1895 of the new Iraqi Maritime Law. (draft)
Section 182-6 of the new Egyptian Maritime Law, (draft

(2) Ripert, Vol.2 at pp. 758=T62. 4 - -
Rodisr, Vol.2 at pp. 111=113,
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in the bill of lading. This rule, of course, must be subject to

the rules of forgery.
(2)- The bill of lading is evidence for the goods:

Bills of lading usually contain a statement as to the
description, quantity, nature, marks and packing of the goods,
and similar matters. These statements may confer important rights
on third parties who, in reliance on the statements, take up and
pay for the bills of iading under contracts of purchase or pledge.
Therefore, a bill of lading is evidence that the goods are
shipped,(1) the date of shipment,(2) the quantity of the goods,
and the condition of the goods at the ime of shipment. ) In this
respect, a brief account must be given of thesé ﬁmctions of the

bill of lading in the following paragraphss

UsKs (Scotland and England)

(1) The Common Law:

A, As evidence of shipment: |
The bill of lading is prima facie evidence that the goods bave
been shipped, and burden of disproving it lies on the shipowner(4)

(1) Smith v. Bedouin Stesm Nevigation Cp. [1896) AeCe 0.
(2) Jo Aron & Co. (Inc.) v, Comptoir Wegimont E92‘a 3 K.B. 435,

(3) The Peter der Grosse (1875) 1 PuDe 414,

(4) Smith ve Bedouin 18‘9”61}.4’.c. 0.
Harrowing ve Katz (1894) 10 TeLRe 400; 11896) AcCe 73 (HeLe)
Bermett_and Young v, Bacon (1897) 2 Com. Cass 107,
Att, Cen, of Ceylon v, Scindia [1962] A.Ce 60 (PeCe)
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In Grant v, Norwa ,(1) it was held that fhe master had no

authority to give a bill of lading for goods which had not
.'been shipped, therefore the transferee of the bill of‘ lading
had no claim against the shipowmer.'2) But a B411 of leding
stating that a cargo which is not in fact on board has been
shipped may become valid by subsecuent shipmen‘t.(3 )

It is true that the 'received' bill of lading(4) does not
provide the buyer with the actual date of shipment, but it
does not leave him ignorant of the date of shipment, because
the goods must be shipped within the contemplated period of
the contracts(5) Thus the YReceived? bill of leding i prima

facie evidence that the goods will be shipped within a certain

time,

(1) (i851) 20 L.J.c.P. 933 10 CeB. 665,

(2) Alsot ‘

Coleman v. Riches 218553 16 CoB. 104,

The Emilien Marie (1875) 44 LeJe Adm. 9.

Heskell v, Continental ress (1950) 83 Ll.L.R. 438,
Denholm v, Halmoe (1887) Re 152+ Sce LeRe 112,
Hubbersty v. Ward 22 LeJeExe 113, 115, 8 Ex, 330,

Coventry ve GeEe Ry, g1883) 11 Q¢BJDs 776,
Thorman v, Burt z1§86 54 LeTe 3493 5 Aspe M.Ce 563,
Thin v, Liverpool, etce SeNe Coe (1901) 18 T,L.R, 226.
(3) Gattormo v Adams (1862) 12 C.B. (N.S.) 560,
(4) See post at pe 64 o :
(5) Zelo ve SeMe Yachado Itd, [1952] 1 Lioya's Rep. 183, 192




B.

As evidence of quantity: _

The bill of lading is conclusive evidence of the statement of
quantity mentioned in it, if the master or other person signing
the bill of lading on behalf of the carrier is acting within
the scope of his authority, on the ground that the master is
only authorised to sign for goods which he reoeives.(1) Thus
the master of the ship has no authority to sign a bill of
lading for a greater gquantity of goods than is actually put on
board, and the shipowners can prove that the whole or some part
of it is in fact not shipped by very satisfactory evi‘denoe.(z)
Lord Chelmsford in McLean v. Fleming(3 ) said: "The master is

the agent of the shipowner in every contract made in the usual
course of employment of the ship. And though he has mo
authority to sign bills of lading for a greater quantity of
goods than is actuslly put on board, yet, as it is not to be
presumed that he has exoeeded his duty, his signature to the
bills of lading is sufficient evidence 61’ the truth of their
contents to throw upon the shipowner the omus of falsifying
them, and proving 't.hg:t ‘he received a lesser quantity of goods

(C)] w (1871) 9 Mo (H.L.) 38,

(1922) 11 Ll.L.Re 58.
7922) 12 LleLeRe 139.

1920) 26 Coms Case 163, (HeLe) .« - -
Smith & Co. Ve The Bedonin Steam nmgt!on Coe (1895) 23 n.(n.lnh.

(3) Supra at pe 44.
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%o carry than is thus acknowledged by his agent.®

If such statements can be shown to be false, the buyer will
normally have his remedy against the seller; and he may also
have a remedy against the person who signed the bill of lading, "
or the person in whose name and with whose authority it has
been si@ed,(1) under section 3(2) of the Bills of lading Act

1855, or for breach of warranty of a.uthority.(3)

(1)

(2)

(3)

Sometimes the shipowner is bound by the statement of quantity
in the bill of lading, if so agreed:

Lishman v. Christie (1887) 19 QeBeDe 333e

Fisher v. Calder (1896) 1 Come Cage 456,

Crossfield v. Kvle Shivping Co. [1916] 2 KeB. 885,
Pyman v, Burt 11854; 1 Cabe & Eo11. 907,
Mediterranean SS Co. v. VMacKay E?Oﬁ 1 KeBe 297,
Unless he can show fraud:

Sugar Commission ve Hartlepools SS Co. @2ﬂ 2 KeBe 419,
Lauro v, Dreyfus (1937) 59 LleLeRe 110, T17e
And it may be a valid document even though the quantity of

goods shipped is left blank, and later correctly inserted by
the shippers

Cowdenbeath Coal Co, Itd, v. Clydesdale Bank Ltd. (1895) 22 R.687,

Brown ve Powell Coal Co. (1875) LeRe 10 CoPe 562, 568,

Parsons ve New Zealand Shipping Co. E90_ﬂ -4 KeBe 548,

Contrast Lord Esher MeRe in Thorman v, Burt (1886) 54 L.P. 349,
350,

Se33 "Every bill of lading in the hand of a consignee or
indorsee for valuable consideration representing goods to have
been shipped on board a vessel shall be conclusive evidence of
such shipment as against the master or other person signing

the same, notwithstanding that such goods or some part thereof
may not have been so shipped, unless such holder of the bill

of lading shall have had actual notice at the time of receiving
the same that the goods had not been in fact laden on boardy -
provided that the master or other person so signing may exonerate
himself in respect of such misrepresemtation by showing that it
was caused without any default on his part, and wholly by the
fraud of the shipper, or of the holder, or some person under
whom the holder claimse"

See Yaliere vo Boyland (1866) LeRe 1 CoPy 382,
Parsons v, New Zealand Shipping Co. [1907]_i R.B. s48.

v/o Rasnoimport Ve ig & Co Lfd. :Egs 1 Lloyd's Répe-1
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This remedy against the master, however, may be of little
practical value since most masters of ships are comparatively
‘poor people.(1)

It aeeﬁs very clear now that the bill of lading, in this
respect, is not conclusive as between the signer and the
shipper; nor between the shipowner and the holder for value,(z)

unless the owner signed the bill personally or through a

servant who is acting within the scope of his authority.(3)
Ce As evidence of conditions

It is necessary to distinguish between the "quality" of the
goods, which, in so far as it is not apparent to an unskilled
person, it is not the master's business to know, and their
"ocondition", which means their apparent or external conditionm,
which he is bound to notice. That means the word “quality"

has been taken to refer to the inherent character of the cargo
and the word "“condition" to the outward appea.rance,(4) and this

(5)

seems the more reasonable view,

(1) Shipping Law. Chorley & Giles at p. 167.

(2) _Mg_xer ve Drisser (1864) 16 CeB. (N.s.) 6460

(3) "The person signing " does not mean only the person who
actually affixes the signature. It includes a person for whom
a clerk or servant signs in a purely ministerial capacity; it
does not include a person on whose behalf an agent with
diseretionary powers, such as a master or broker, signs the
bill.

Thorman Ve M (1886) 54 LeTe 3490

(4) omgg_t_:_la Naviera Vascongada v. Churchill & Sim E90:6) 1 KoBe 237,
2450 S

Pétrolemn Co. v Athelviscount (1934) 39 Com. Case 227T.
{lver v. Ocean SS Co. ['_193 1 K.B. 416,

- Encyclopaedia of the Lews of Scotland v.III, 1927 at Pe 49.
(5) Chorley & Giles at p. 163,
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It must be mentioned that the English lLaw is different from

Scots Law, as follows:
In England:

The master does not, generally, bind the shipowner by a
description in the bill of lading of the quality of the goods.(1>
But where the bill of lading states that the cargo was "shipped
in apparent good order and condition", the shipowner is estopped
as against an indorsee for value of the bill(z) and against a
person rightfully presenting the bill of lading and taking
delivery thereunder(3 ) from proving that they were not in
apparent good order and condition, unless it wae clearly known
to the indorsee or person presenting the bill that the statement
was untrue or it is proved that he did not act:upon the faith of
the statement.(4)

In Scotland:

A statement in the bill of lading that the cargo was shipped in
good order and condition did not estop the owner from denying

this in a question with an indorsee of the 1.3111 who had become
an indorsee for value on the faith of the ststement., A strong
illustration of the application of the rule is afforded by the

(1) Cox v. Bruce (1886) 18 Q.B.D. 147, -
(2) Compania Vascongada v. Churchill, Supra

The Tromp £19217 p.337.
The Skarp [1935] p.134.

(3) Brandt v. Liverpool [192471 K.B. 575,
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case of Craig & Rose V. Delargy(,1) where oil was shipped in

leaky casks for which a clean bill of lading was granted, with
the result that a great part of the cargo had been lost before
the véssel arriveds The shipowner was held not responsible
for this leakage, he having proved that the casks were in bad
condition when shipped.(z)

(2.) Carriage of Goods by Sea Act 1971

Article IIT Rule 3 of that Act provides:

"After receiving the goods into his charge the carrier or the

master or agent of the carrier shall, on demand of the shipper,

issue to the shipper a bill of lading showing among other things:

(a) The leading marks necessary for identification of the goods
as the same are furnished in writing by the shipper before
the loading of such goods starts, provided such ma.rké are
stamped or otherwise shown clearly upon the goods if
uncovered, or on the cases or coverings in which such goods
are contained, in such a manner as should ordinarily remain
legible until the endo of the voyagee.

(b) Either the number of packages or pieces, or the qne;ntity,

or weight, as the case may be, as furnished in writing by
the shipper.

(c) The apparent order and oondition of the goods.
Provided that no carrier, master or agent of the' carrier shall
be bound to state or show in the bill of lading any marks,

(1) 1879 6 R. 1269,

(2) Encyclopaedia of the Law of Scotlamd v,ITI at p.49.
: Contrast Walker v.I at p. 832,
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nmumber, quantity, or weight which he has reasonable ground
for suspecting not accurately to represent the goods actually

received, or which he has had no reasonable means of checking.

Such_a bill of lading shall be prime facie evidence of the
receipt by the carrier of the goods as therein described in
accordance with paragraphs 3 (a), (b) and (c). However,

proof to the contrary shall not be admissible when the bill
of lading has been transferred to a third party acting in

good faith. ”
The additional words in Article III, Rule 4 make an important

-change in the law. In cases governed by the Amended Rules,

the principle of Grant v. Norwav(1) does not apply, and the

carrier is estopped, as against a transferee of the bill, from
denying shipment of the quantity or number of goods described
in the bill. That is to say, the bill of lading in the hands.
of a consignee or indorsee becomes, prima facie, evidence of
the truth of the statements made in ;t.as against the others
(shipowner, master of the ship and the shipper), Therefore
the transferee is in a substancially stronger position under
the Amended Rules, than he would bé at Common Law.

(1) (1851) 10 CeB. 665,
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Egypt:
Egypt has ratified the Brussels convention relating to bills
of lading by the law No. 18—1940.* Article 3-4~ of that
convention provides:
"Such a bill of lading shall be prima facie evidence of the
receipt by the carrier of the goods as therein described in
accordance with paragraph 3 (a), (b) and (c)."(1)
And Article 3-5 states:
"The shipper shall be deemed to have guaranteed to the carrier
the accuracy at the time of shipment of the marks, rumber,
quantity and weight, as furnished by him, and the shipper shall
indemnify the carrier against all loss, damages and expenses
arising or resulting from inaccuracies in such particulars,
The right of the carrier to suéh indemnity shall in no way

1imit his responsibility end liability under the contract of

to erson other ¢ the shipper."

*  According to that law, the rules of the convention must bve
applied to those maritime contracts which contain a foreign
element, and since we are dealing with CeIFe and F.0.B.
contracts as international sales: therefore we are excluding
those contracts which do not contain a foreign element. Those
contracts are subject to section 101 of the Egyptian Maritime
Law which makes the bill of lading a mere evidence liable to be
refutted by contrary evidence. This situation has been criticised
by jurisprudence, and this section will bde repealed by section 188
of the new Egyptian Maritime Law which makes the bill of lading
conclusive evidence in the relationship between the carrier and
the consignee,

(1) See Ante at p. 2|
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It is obvious that the final words of this Article make the
bill of lading conclusive evidence of the relationship between
the carrier and the consignee, whereas it is not so in the
relationship between the carrier and the shipper., This
interpretation has been adopted in a famous decision of
Egyptian Cassation Court. It was stated:

"In the relationship between the carrier and the shipper, it is
allowed for each of them to prove contrary to the bill of lading,
but, in the relationship between the carrier or the shipper and
the consignee, it is not allowed for the formers to prove
contrary to the bill of lading against the latter. This is the

w(1)

aim of the conventione.

Iraqs

According to section 103 of the Iragi Maritime Law, the bill of
lading is considered to be evidence of the goods, but it is not
clear whether it is conclusive evidence or liable to be rebutted
by contrary evidence. moreover there is no reported case on
this subject.

It seems that the bill of lading is not conclusive evidence
according to Iragl Maritime Law on the grounds:

Section 102 of that Law has stated that the bill of lading is to
be issued in four copies for the shipper, the consignee, the
captain and the shipowner. This means that these four people

ave the parties to the bill of lading, therefore any of them

(1) 14-12=1965. The collection year 16 at p, 1249,
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can prove contrary to that bill against any of the other
three,

The effect of the other Arabic Laws:

Ae In the light of section 199=6- of the Lebanese Maritime
Law the bill of lading is not conclusive evidence for the
goods,

B. According to section 101 of the Egyptian Maritime Law, and
apart from the convention, the carrier and the shipper are
entitled to prove contrary to the bill of lading in their
relationship with the consignee,

This position, however, is going to be changed when the new

Iraqi Maritime Law comes into force. Section 194 of that law

provides: ;

"1-The bill of lading is evidence for its contents in the
relationship between the carrier, the shipper and the other,

2=It is allowed, in the relationship between the carrier and
the shipper to prove contrary to the bill of lading. In the
relationship between the other and the carrier; the other
only is allowed to prove comtrary to the bill of lading."

The bill of lading as evidence of contract of carriage:

Is the bill of lading a conclusive statement of the contract

between the shipper and shipmer; or is it only one piece of

evidence which usists with o‘thera to show what that contract,
is, and 80 lubject to de contradicted, or varied, or added to,
by verbal or tther evidene“e‘, 40 show the agr‘eement between' $he
parties?
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It is often said that a bill of lading is not itself a contract
of carriage, for that has been made before the bill of lading

was signed and delivered, but it is excellent evidence of the

terms of the contract.(1)

Insh Je said in Crooks v, Allan:(a)

"A bill of lading is not the contract, but only the evidence
of the contract; and it does not follow that a person who
accepts the bill of lading which the shipowner hands him
necessarily, and without regard to circumstances, binds himself
to abide by all its stipulations. If a shipper of goods is not
aware when he ships them, or is not informed in the course of
the shipment, that the bill of lading which will be tendered
to him will contain such a clause, he has a right to suppose
that his goods are received on the usual terms, and to require
a bill of lading which shall express those 'terma."(3)

PThus the bill of lading is only evidence of the contract of
earriage, and in a rmmber of senses this is no doubt true, but
it is 1iable to be rebutted by contrary evidence. Therefore
it is open to the shipper to show eveh oraly that the true
fems of the contract are not those mentioned in the bill of
1ading, but are to be gathered from the mate's receipt,(4)

(1) Per Lord Bramvell in Sewell v. Burdick (1884) 10 App.Cas.74 at p.105.

Beskell v. Continental ress (1950) 83 Ll.L.R. 438 . .
The Ardennes \:19533‘1 KeBe 550 & oLeRs 430 at p.449,453,455
mm__.im,lfmmi_‘_wsaj 2 QuB. 402 at p.419,4240

(2) (1879) 5 QeBeDs 38, 40s

(3) Also: Jones v. Hough (1879) 5 Ex.D. 115, 124,
(4) De Clermont v, General Steam Nav, Co. (1891) TP.L.R. 187,



54

shipping cax'ds,(1) placards, handbills,(z) armmouncing the
sailing of the ship, advice-notes, ﬁ-eigh‘t-notes,(” or
undertakings or warranties by the broker, or other agent of
the carrier.(4)

But if the bill of lading is handed over after the making of
the contract of carriage and contains an exemption clause not
originally agreed on, that clause might not form part of the
contrac‘sznless the original contract was made "subject to the
exceptions of our bills of 1ading"(-6) or unless the clause was
incorporated by a course of dealing between the parties.

The shipper must be aware of the terms of the charter, therefore
he carmot be required to accept bills of lading in accordance
with the charter, if such charter contains umusual terms of
which he was ignorant.(n

(1) Peel v. Price (1815) 4 Camp. 243.
(2) Phillips v, Edwards (1858) 3 H.& N. 813,

Inglo-Continental Holidays v. Typaldos Lines [967] 2 1105a%e
Rep. 1.

(3) Lipton ve Jescott Steamers (1895) 1 Com.Cas. 32,

- (4) Runquist v. Ditchell (1800) 3 Esp. 64.
Serutton at p. 53,

(5) Olley v, Marlborough Court Ltd. E94j 1 K.B. 532,

(6) Armowr & Coo 4. v. Leopold Welford (Lerdon) Itd. [:92] 3K.B4T3.

(7) Peck %. Larsen (1871) LeRe12 Eq.378.
'l‘he Storn (1882) 51 LeJeAdme 27,
Ha.tkins 111 (1883) 10 Q.B.De 178,
harsis Sul o v. 11iford (1873) 22 w.a. 46.

The ien Marie (1875) 44 LeJeAdm, 9,
ﬁ'@}"&—“rm ve Allan (1892) 8 T.L.R. 613,
Contrast: Comtrastr FeIli v, Paddington S.Ss Co. (1900) 5 Com. Cas. 174,
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When the charterer himself ships the goods, these bills of
lading have been held to operate as receipté for thems BPBut

they have not, as between the shipowner and the charteter,

been held to operate as new con'tracts,(1) or as modifying the
contract in the charterparty.(z) The bill of lading is not

in such a case a subsequent contract varying the charterpa.rty.(3 )
The bill of lading as a contract of carriage:

In the relationship between the carrier and the indorsee of

the bill, the position appears to be that between these parties
the bill of lading is the contract of carriage and not merely

(1)

(2)

(3)

Rodocanachi v, Milburn (1886) 17 QeBeDe 3165 18 QeB.6T.

Wagstaff v. Anderson (1880) 5 CePeDe 171, 177Te

Ca e! r v. Wallace (1880) 5 QeB. 163, 166.

Fhlems'-an”——Rom-—an (1872) LeRe 5 PoCe 3013 LoR. 3 Ae & Eo 583,
Gledstanes v. Allen (1852) 12 C.B. 202, '

Sugar Commission v. Hartlepools SS. Co. [1927] 2 KeBs 419, 429,
Delaurier v, Wyllie (1889) 17 Sess, Cas. (4th series) 167,

Temperley SS Co. ve Smyth [1905) 2 K.B. 791, 802,
Kruger v, Moel Tryvan Ship Co. [1907_] A«Ce 272, 278,

Contrast: Rederiaktiebolaget Transatlantic ve. Board of Trade
(1924) 30 Com. Cas. 1'1'7‘,"'1!5:2'3. R

Gullischen v, Stewart (1884) 13 QeBeDe 317, -

_}.I_icll SS Cos Ve Stimgg 1941 S¢Ce 324) 335, 3401 354, 355.

Sewell v. Burdick (1884) 10 App. Cas. 74, 105.
Teduo v. Ward (1858) 20 QeBeDe 475y 479.

Ragart, Boaton & Co. v, Janos Fisher & Sous {19031 1 %eB. 3914
Molthes ReAs v. Ellerman's Wilson Iine Itd. [19277] 1 KeBe 710,716

President of India v. Metcalfe Shipping Co. Itd, (The Dunelmia)

€19707 1 QeBs 289, 305, 308s .
The Ardermes [1951] 1 KuBo 55, 60
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evidence of its terms.(1) Where a bill of lading has been

held to be the contract it was so either by reason of

“section (1)(2) of the Bills of Lading Act 1855,* or the

parties appear to have agreed that it should be so.(3) Thus -
in the hands of a buyer to whom a bill of lading has been

transferred by the seller the bill of lading will normally be

(1)
(2)

(3)

Fry Ve Chartered Mercamtile Bank of India (1866) L.R.1CP. 689,

Section (1) provides:

"Every consignee of goods named in a bill of lading, and every
indorsee of a bill of lading to whom the property in the goods
therein mentioned shall pass, upon or by reason of such
consignment or indorsement, shall have transferred to and vested
in him all rights of suit, and be subject to the same liabilities
in respect of such goods as if the contract contained in the bill
of lading has been made with himself,"

"eoo the effect of the clause incorporating the charter-party is
to make the indorsee (or consignee as the case may be) indirectly
responsible for claims of demurrage arising at the port of
loading, or of dead freight, even although he had no notice of
the existence of such claims.,s The effect of omitting the
clause incorporating the conditions of the charter—party is that
the bill of lading, as between the shipowner and the indorsee,
containe the whole contract of carriage, except in special
circumstances where the indorsee has notice of the terms of the
charter-partys" [The Encyclopaedia v.III at pp. 51=55.7]

But thie is no longer true. Professor Walker has stated | The
Principles v.I at p.833.] "Even where there is also g charter=
party, the bill of lading is prima facie, as between shipovmer
and endorsee, the contract of carriage, particularly when the
endorsee is ignorant of the terms of the charter-party and
possibly even if he knows of its terms,"

Fraser v. Telegraph Construction Co. (1872) LeRe 7 Q.B. 566,
both parties signed the bill of lading,

Chartered Bank v, Netherlands India S.N. Co. (1883) 10 Q.B. 521,
528, the contract was reduced into the form of a bill of lading
by the comsent of the parties. e
Armour v, _Walford [1921] 3 KeBs 473, ' .

the parties agreed, by the booking slip, that the goods shon
shipped under the bill of lading in qué:rt__j,'on. o3, Aol be
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the contract of cmiage.(?) That is to say, third parties
such as consignees or their assignees, who acquire rights by
way of indorsement of the bills of lading are entitled to
assume that it contains all the terms of the contract.*
Therefore the contract assigned by the indorsement is that
which is expressed in the bill of lading, unaffected by any
alterations which may have been agreed upon between the
shippers and the shipowner, Thus, in M(z) it was
held that no understanding with the shippers could affect the
right of the indorsee to have the goods carried as shown in
the bill of lading,

Iraqs

There is a little confusion in Iraqi and Egyptian jurisprudence,
in dealing with this problem caused by their method of dealing
with the bill of lading as evidence. They divide this subject
into two parts:

4= The bill of lading as evidence of its subjects and

2= The bill of lading as evidence between its parties.

In the first part they do not distinguish between the items

(1)

(2) (1888) 20 Q.B.D. 475:..

Benjamin at p. 693.

It can be said that the bill of lading may contain a reference
to other documents where such terms may be found. If that is
so, 1t must be done with the consent of the indorsee and those
documents mst be accompanied by the bill of lading in order to
make the indorsee aware of them, otherwise that reference must
be void,
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which relate to the goods and those which relate to the
contract of carriage. In the second part they deal with the

| shipper, the carrier and the indorsee. As a result of this
method, some of them have come up with a conclusion that the
bill of lading in all its contents (goods and contract of
carriage) is not conclusive evidence and it is open to any
of ite parties to prove comtrary to that bi11.(")

On the contrary some of them have reached the opposite view
by stating that the bill of lading is conclusive evidence in
the relationship with the indorsee.(z)

As a matter of fact this problem can be solved from a different
point of view depending on the legal provisions of the laws,
We have meen(3) that section 103 of the Iraqi Maritime Lan(4)
makes the indorsee a party to the bill of lading together with
the shipper, the carrier and the shipmaster, Therefore the
bill of lading is not a oconclusive evidenog concerning the
items of the goods, as they are a matter of fact which make
any of the parties to the bill of lading able to prove comtrary
to that bill according to Law of evidence. On the other hand,
the bill of lading is conclusive evidence ‘coneerriing the tems
of the contract of carriage in the relationship with the

indorsee, as they are not a matter of fact, and since the

(1) Anin Bader Ticket of shipment at p.20,

(2) M1-Ugaili at pe 644, . .

(3) Amte &t po 51 and NeBe* at po o

(4) Similar to section 101 of the Egyptian Maritime Law.
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indorsee is a party to the bill of lading, he is bound by
that bill which cannot be varied by the agreement between the
shipper and the carrier. Therefore if the bill of lading
stipulates that the arbitration is to take place in London,
and the charter—party stipulates New York, in this case
London is the right p1ace.(1)

This situation, however, will be altered when the new Iraqi
and the Egyptian Maritime Laws come into force. The bill of
lading will be conclusive evidence of its contents in the

relationship with the indorsee.(z)
France?

According to Article 283 (now repealed) of the French

Commercial Law, the bill of lading was an (evidence) between

the parties conoerned with freight (shipment) and the insurers.'3)
This Article was a controversial one concerning the precise
meaning of the parties concerned with .freight,

It is obvious that shippers, carriers and their agents are

within the meaning of "the parties concerned with freightt,

A question was raised about the indorsee and if he was within
"the parties concerned with freight™ or not., Three answers

were givens | |

8¢ The indorsee should be within “the parties concerned™ om

(1) 17—6-13,?5 Egyp‘tia.n Cassation Court. The collection year 16
at pe 8

(2) Section 194 of the New Iragi Maritime Law,
Section 188 of the new Egyptian Maritime Law.

(3) "Le connaissement redige dans la forme ci-dessus prescrite m‘t

foi entre toutes les Mies in‘heressees au W ot mtn

elles et les assureurs."
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grounds that he is an agent for the shipper.“)
be The indorsee is sometimes within "the parties concerned"

and sometimes he is not depending on the circumstances.(z)
ce The indorsee is not within "the parties concerned".(3)
However, Article 287 of the French Commercial Law was
repealed by Article 19 of law dated 18-6=1966 which has made
the bill of lading a conclusive evidence in the relationship
between the shipper and the carrier on one side, and the
indorsee on the other side.(A') Therefore the carrier, in his
relationship with the indorsee, cannot prove contrary to the
items written in the bill of lading. Moreover Article 37( g}
the law dated 31-12~1966 has stated that the bill of lading
should be issued in two copies, one for the shipper and one
for the carrier, which meant excluding the indorsee from being

a party to the bill of lading.

(1) Bormecase, Droit Commercial, paras STO.
(2) Lyon ~ Caen et Renault, v.5 para T0S.

(3) Balter at p. 37
Bellot para 174.
Heenen at ppe 73~T4.

(4) Article 19 states:
J'le chargeur est garant de l'exactitude des mentions relatives
2 la marchandise inscrite sur ses déclarations au connaissemem‘t.
'l'oute inexactitude commise par lui engage sa respons:.bilite s

l'eganl Jdu transporteurs. c§1ui-ci ne peut sten prévaloir
qutd l'eﬂg_ du ohargeur."

(5) Article 37 states:
"Chaque connaissement est établi en duex originaux au moins,
un pour le chargeur et 1'autre pour le capitaine..." :
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(5)- The bill of lading as an instrument to protect the property:

A bill of lading operates to protect the property, not only
in favour of an indorsee who has purchased the goods, but

also in favour of the seller.

The bill of lading protects the property of the buyer by being
“clean". "Clean bill of lading" is one that does not comtain
any reservation as to the apparent good order or condition of
the goods, or the paclcing.(1) That is to say, if there is no
clause or notation in the bill of lading modifying or

qualifying the statement that the goods were "shipped in good

order and condition" the bill is known as a "clean bill of

lading"(2) Therefore, where the marks inserted in the bill

of lading convey a meaning as to the character of the goods,
and are therefore essential to the identity of the goods, and
it is on the fai'.th of these marks that an indorsee takes up

the bill of lading under a contract of sale, the person signing
the bill will be estopped by section 3 from proving that goods

(1)

British Imex Tndustries 1td. ve Midland Bank Ltd. [1958 ;11Q.B.542.

Incoterms 1953 Article T=1,2-.The Uniform Rules Art., 18.1970.
Section 159-2- of the Iraqi Law of Commerce,

Frances "Marchandises & bord sans reserver en ce qui concerne
leur ‘etat et conditiomnement apparent."

Le oommaissement "clean on board™ Paul Bertrand De La Grassiere
DeMeFo 1953 at pe 188. -

Hermann at pe T2=73. German Law,

(2) Canadian Sg&' Cos Ve Canadian Steamships [1947] AeCo 46, S4.
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with those marks were not shipped under the bill.(1) The
insertion of such marks in the bill of lading is prima facie
evidence of the shipment of goods so marked, and pfima facie,
the shipowner will be liable if he fails to deliver goods so
marked.(z)

Moreover, the clause'weight, contents and value unknown"

does not destroy the effect of the words "in good order, etc."(3)
as an admission that the goods are in good order on shipment.
Such an admission makes the indorsee, on the faith of that
admission, pay the price.

According to Brussels Convention(4) ", .. no carrier, master or
agent of the carrier shall be bound to state or show in the
bill of lading any marks, number, quantity, or weight which he
has reasonable ground for suspecting not accurately to represent
the goods actually received, or which he has had no reasonable
means of checking.”(S)

(1)

(2)
(3)

(4)
(5)

Parsons ve. New Zealand Shipping Co. E?O] 1 K.Bs 548, 565.
Compagnia_ Importadora v P.&:E o"g'(. 1927) 28 Ll.L.Re 63, és.
Compagnia Importadora v Pe&.0. Supra 63.

The Peter der Grosse (1876) 1 PuDe414; 3 Asp. MeCo 195,
The Tromp I: 1921 pe337e :
The Skarp [1935]p.134.

Craig Line v N.B, Storage Co. 1921 S.C. 114,

France:

Lorsque le port de charge est muni de tous engins de pesage
utiles, les réserves portées sur le connaissement par le
capitaine en cer terms poids et qualité inconmus, sont
inoperantes comme non preceises et ne peuvent pas plus paralyser

une reclamaiion pour manquants que justifier une rétention
dtexcédent.

Cour d*Appel d'Aix, D.M.F. 1961 at p.21.
Article 3=3=.

Carriage of Goods by Sea Act, 1924, 1971, Article 3-3. Fremch
Law Article 36, Decr. 31 dec. 1966,
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On the other hand, the bill of lading protects the seller®s
property by being a good representative for the -goods, the
'possession of the bill operates as the possession of the
goods themselves, and its transfer may pass the property in
the goods to the transferees Thus the seller can keep the
bill of lading until the buyer tenders the price.
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II "RECEIVED" BILL OF LADING

The older form of a bill of lading always began "shipped on
board the +ee" This form of the bill of lading was in widespread
use towards the close of the sixteenth centufy, and invariably
acknovwledged that the goods were actually shipped on board a
particular vessel.(1) But for many years, sinee the nineteenth
century when commercial practice changed, a form beginning
"Received for shipment on board the ..." has been employed.,

Such bills acknowledged that the goods had been "received for
shipment” to be put on board a particular vessel, or such other
vessels as might be indicated., The difference between these forms
of bills may be seen from the following examples:

"shipped in apparent good order and condition by e+ on board the
steam or motor vessel"™

and

"Received in apparent good order and condition from ... for
shipment on board the ship ¢esee or other ship or ships either
belonging to this line or to other persons."

Where the shipowner issues a "shipped" bill, he acknowledges
that the goods are loaded on board ship; where he issues a "received
for shipment” bill, he merely confirms that the goods are delivered
into his custody; in that case the goods might be stored in a ship

(1) McCardie Jo in Diamond Alkali Export Corpn. ve F1, [_921]
3 K.Bs 443 at pe 449,
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or warehouse under his control.

The "received” bill is, thus, less valuable than the "shipped"
bill because it does not confirm that the shipment has already

(1)

begune

UeKe (Scotland and England

The problem arises whether the later form "received for
shipment” is a bill of lading within a CeI.F. contract or not.

In this respect, there are three attitudes, the first is the

practical attitudggéhe second is the conservative one(3) and

thirdly is Kennedy's view.(4) In the following paragraphs we will

see the arguments of each attitude followed by the solution which

can be inferred from the Carriage of Goods by Sea Acts 1924 and 1971.

A. The arguments of the practical attitudes

This attitude has considered "Received for shipment"™ bill of
lading as a proper bill of lading within a CeI.Fs contract, on the
groundss
1, It is a matter of commercial notoriety ... that shipping

instruments which are called bills of lading, and known in the
commercial world as such, are semetimes framed in the alternative

form "received for shipment" instead of "shipped on board", and

(1)Schmitthoff, The Export Trade, 6th ed. at p, 314,
(2)The Marldor Hill v, Alex, Cowan & Sons Ltd, 692'1]11.0.444

P.Ce

Weis v, Produce Brokere Co. (1921) T. L1,L.Rep. 211.
United Baltic C Ve Burgett & Newsonm 1921§ 8 Ll.L.Rep.190.
IEE;;E % Co, V Ve §urgett & Newsom 119225 10 Ll.L.Rep. 223,
(3) iamond Alkali Export Corpme v. Fl, ois [1921] 3 K.B.443,
(4)xbnnedy'8 19 19 OOﬂtr&Gtﬂq ird, edo at pp 60' 61.
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further, with the alternative contract to carry or procure
some other vessel (possibly with some limitations as to the

choice of the other vessel) to carry, instead of the original

ship.(!) Therefore in Weir & Co. v. Produce Brokers Co.'2)

Bankes L.Jo said about "received" bill of lading "... we are
told is quite usual in the trade ~ not universal but quite
usuale It is the usual form adopted by the owners of this
vessel, the Polyphemus, and it is in a form which has come
into use of recent years, and it states that the goods are
shipped or delivered for shipment in apparent good order and
condition."

2. There can be no difference in principle between the owner, master,
or agent acknowledging that he has received the goods on wharf,
or allotted portion of the quay, or his storehouse awaiting
chipment, and his acknowledging that the goods have been actually
put over the ship's ra.il.(3)

3. As regards the obligation to carry either by the named ship or
by some other vessel, it is a contract which both parties may
well find it convenient to enter into and accepte The liberty
to tranship is ancient and well established, and does not
derogate from the nature of a bill of lading; and if the
contract begins when the goods are received on the vharf,

substitution does not differ in principle for tra.nshipment.(4)

(1) The l'b.rlboro_p_g!_s Hill, Supra pe 451_453.
(2) (1921) 7 Ll.L.Rep. 212,

(3) The Marlborough Hill, supra

(4) Tbid, p.451-453.



67

B. The arguments of the conservative attitudes

This attitude has not considered "Received for shipment™

bill of lading as a proper bill of lading within a CeI.Fe

contract, on the grounds:

1.

2.

3.

The phrase "bill of lading" in the practical attitude permits
of a broad interpretation. The phrase "bill of llading" as used
with respect to a CeI.Fo contract meant a bill of lading in the
established sense, that is to say, a document which acknowledged
actual shipment on board the particular‘ vessel, and that, as by
the document in question the buyer was left in doubt as to
actual shipment and the actual ship.(1)

There isa profound difference between the owner, master, or
agent, both from a legal and business point of view. If the
view of the practical attitude is carried to ;ts logical
conclusion, a mere receipt for goods at a dock warehouse for
future shipment Mgh‘ii%% called & bill of ladings\?)

The substitution and the right of transhipment are distinct
things, and rest on different principles. The third argument of
the practical attitude has no application at all to a C.I.F.

contract which provides for a specific date of shipment.(”

(1),(2),(3) - ¥cCardie J. in Dizmond Alkali Export Corpn Ve

MM, an‘g eols £1921J 3 KeB. 443’ 452.
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C. Kennedy's view:

Kennedy J. tried to find a solution to this prb'blem.(ﬂ His
view stands between the two attitudes stated above. He said:
But is not the question one of fact rather than of law? Ts not
the test to be applied whether it is or is not the usage or
practice in the trade concerned to accept a bill of lading in the
particular form in question and is such usage or practice well
known and acted upon?
The true view,is that in each case it is a question of fact whether
the form of the bill of lading tendered is a form usual in the
trade; if it is not, the buyer is not bound to accept it. But where
the contract specifies a date for shipment, it means actunal shipment,
and the seller does not perform his obligation By producing a
document which shows that the goods were "received for shipment™ on
the contract date. In wmsz) the
contract was for a December/Jamary shipment. The bill of lading
describing the goods as "shipped or received for shipment" was
dated Jamuary 31, but it was proved thﬁt the goods were not actually
shipped until February. The buyers, who had taken up the documents
and paid the price, were held to be entitled, on discovery of the
true fact as to shipment, to recover the price paid.

This view is quite similar to that one which is expressed by
the "Rules for C.I.F. contracts” (Warsow=-Oxford rules).*

(1) Kennedy's CoI+F. Contracts 3rd ed. 60, 61,
(2) (1922) 10 Ll.LeRep. 223,
# JAdopted by the Oxford Conference of hugust 12, 1932,
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Warsow-Oxford rules recognise "received" bills of lading if the
contract of sale or the usage of the particular trade so allowse. Thus
Rule 7 (II) provides:

"Where the contract of sale or the usage of the particular trade so
allows, the contract of carriage may, subject to the provisions and
qualifications hereinafter contained, be evidenced by a "received
for shipment" bill of lading or similar documents, as the case may
be, in good merchantable order, issned by the shipowner or his
official agent, or pursuant to a charter-party, and in such
circumstances such "received for shipment" bill of lading or
similar document shall for all purposes be deemed to be a valid

bill of lading, and may be tendered by the seller accordinglyse."

D, Carriage of Goods by Sea Acts 1924 and 1971.

It can be inferred from Article 3-3 of Carriage of Goods by
Sea Acts 1924 and 1971 that "Received" bill of lading is equivalent
to "Shipped” bill of lading on the grounds that the Article statest
"After receiving the goods into his charge the carrier ... issue to
the shipper a bill of lading ese" without stating ... after the
goods are loaded,
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Irags

. Received bill of lading has not been mehtioned at 2ll in the
existing Iragqi Maritime La.w.* The reason isthat the Received bill
of lading does not have the same characteristics as the bill of
lading. As we have seen, the bill of lading is considered to be
a document of title under three conditions:

1. To symbolise the goodse(!)

2. To entitle its holder to claim delivery from the carrier.(z)

3. To be, to a certain extent, negotidble.(3)

The Received bill of lading has all the characteristice of the
bill of lading except for that of the date of shipment which makes
it unable to symbolise the goods while they are in transit.

This fact does not deny that the Received bill of lading can
be a proper bill of lading if the parties to the contract so agreed
or if the custom of the port so provides, on the ground that the
comrercial matters, according to section 2, are governed by the
expressed agreement in the contract and the custom of.the trade
as well as the law_.(4) Therefore the judgement of Rule (7)(II) of
the Warsow—Oxford(S) rules can be applied e#sily to any case
involving a Received bill of lading. As a result, if there is}nov
special agreement a.nd there is no local castom which allows the

Received bill of lading to 'be used, the problem seems to be difficult

# It is the same in the Egyp‘tian lhritime Law,
(1)See Ante at po L7 .

(2)See Amte st p. 3O -

(3)See Ante at po 35 -

(4)See Chapter M. Sec'tion (3).

(5)See Ante st Do 69 .
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as there is no law, no agreement and no custom make that kind of
bill of lading as good as "shipped" bill of lading. In this case,
we think, the problem can be solved under the rules of evidence by
considering the Received bill of lading as a mere commercial
document liable to be rebutted by contrary evidence quite apart
from the rules governing the problem if there was a shipped bill
of lading involved.
On the other hand, section 193(1) of the new Iraqi Maritime
Law (draft) provides:
"The carrier must give the shipper a receipt for receiving the
goods before their shipment. This receipt can be exchanged by a
bill of lading after the goods are loaded if the shipper so demands.
This receipt is the same as the bill of lading if it contains the
terms which are stated in section 185 and the word "shipped" is
mentioned in it."
If we study this section oa.ref'ull&, we will sees v _

1= "Received" bill of lading has been recognised and it is called

a "recéipt for receiving the goods,"*
2- This receipt is not as good tender as the "shipped" bill of

lading unless it contains the terms of shipped bill of lading

stated in section '185' mentioning the word "shipped” in it,

Obviously these terms will turn that "receipt for receiving

(1) Section 187 of the new Egyptian Meritime Law (draft).

# Yt ocould be said that the law means by this expression "Receipt
for receiving the goods" the mate's reoeipt and mot. wnmw
bill of lading.

This interpretation ea.nnot bo adopted as this receipt oan .
replace the shipped bill of lading wheress the mate's ¥ .
mst be exchanged for a bill of lading. Therefore the lsw.
means the "Roceived" i1l of leding and not the. le:; sonighy
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the goods" into a proper "shipped" bill of lading.
The net result of these two observations is that the received
bill of lading is not considered to be a document of title either
in Iraq or Egypte.

France:?

The question of "received! bill of lading and whe'l;her it is

a document of title or not divided French jurisprudence into two
groups? | | |
The first group(1) rejected the idea of equalising "Received" bill
of lading with "Shipped" bill of lading on the grounds that the
first one did not identify the goods properly,_(z) and therefore its
delivery 4id not imply any delivery of the goods, and consequently
the uyer was enmtitled to reject it and not to pay +he price.()
The second group opposed this idea on ground that "Received" bill
of lading could idemtify the goods when it contained the quantity,
- the quality, the marks, the mumbers of the goods and therefore
"Received™ bill of lading was as good tender as "Shipped" bill of
ladings But this type of bill of lading could not identify the
goods in bulk shipment and therefore it was not, in such a case,

(1) Go Ripert, "Droit Maritime” v.II parag. 1859 and 1932,

(2) "Le comnaissement reg'a;;ler spe'cialise les marchandises -"e'b les
met sous la garde du capitaine; le regu pour embarquement ne

peut jouer un tel role.”

(3) "la remise des doouments ne sert pas seulement & faire ocommaitre
a 1%acquéreur la specialisation des marchandises; elle & de plus
‘pour objet de le mettre en possession des marchandises par la
délivrance du titre qui constate cette possession et représemte
1Maoquerenr qui ne repoit pas des documents reguliers n'est pas
Sem du payers® . 7
Tbid at PPe 818—8‘90
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The division in the French jurisprudence is over now,
The Law of 31-~12-66 has adopted the second solution when defined
bill of lading in Article 33 as follows:
™The bill of lading is delivered after receiving the goods see"
without mentioning "after the goods are loadeds" This definition
implies that "Received" bill of lading is as good tender as the
"Shipped" bill of lading if it contains the terms mentioned in
Articles 35 and 36.(2)

Our Tdeat

1= General Survey:

The bill of lading was created by the merchants themselves
and came into use in the sixteenth century. A book* on mercantile
law, published in 1686 stated already that "bills of lading are
commonly to be had in print in all places and several 1a.ngua.ges.(3)
.The law has recognised the bill of lading in the sense in which the

merchants first used it, vize "Shipped" bill of lading.(4)

(1)1igonie at pp. 57-58.
Rodiér at Pe5Ty V2e
Heenen para T4.

(2)"Apres hesitations, o'est en faveur de cette seconde solution que

sYest arretée la réforme de 1966, Llarticle 33 du déoret du ,

31 decembre 1966 porte en effet "lLe commaissement est délivre
apres réception des marchandises <eo" et ne parle pas de sa mise

% borde Il faut en conclure que la reglementa.tion du commaissement,
telle qu'elle est presorite par le déeret de 1966, concerne aussi
_bien le Joonnaiasenerrt regu pour em'barquement que le commaissenent
embarqué; 1%un et 1%autre doivent repondre aux exigences des
articles 35 et 36 du décret.”

Rodier at p. 58¢ :

* ¥Malynes. Lax Mc&toﬁa 31do ed. 1686 p.97.
z ;Schnitthoff, The Export Trade at p.309,
4)lickbarrow v, Mason (1794) 5 TeR. 683,



In the nineteenth century another form of bill of lading
was created by the merchants which is termed the "Received for
shipment" bill of lading. This form has come into use for the
practical reason that "Received for shipment" is the proper
phrase for the practical business as where rarcels of cargo are
placed on a general ship which will be lying alongside the wharf
taking in cargo for several days, and whose proper stowage will
require that certain bulkier or heavier parcels shall be placed on
board first, while others, though they have arrived earlier, wait
for the convenient place and time of stawageo(1)

The international convention for the unification of certain
rules of law relating to billsof la.ding* has recognised the
"Received™ bill of lading as a proper bill of lading. Thus Article
3~-3 provides:

"After receiving the goods into his charge the carrier or the master
or agent of the carrier shall, on demand of the shipper, issue to

. the shipper a bill of lading ..8'(2)

And Article 3-4 provides:

"Such a bill of lading shall be prima facie evidence of the receipt
by the carrier of the g00ds eeo"

The provisions of Articles 3-3 and 3-4 refer to the state of the
goods before they are loaded, So the bill of lading which is
issued by the carrier must be the "received" bill of lading and

(1) The Marlborough Hill, supra p. 452,
% Signed at Brussels. on August 25, 1924, . .-

(2) Compare Article IIT Rule 3, Carriage of Go@, by Sea Act, 1971
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not the "shipped" bill §f lading.

This inference can be supported by Article 3=7 which states:
"After the goods are loaded the bill of lading to be issued by the
carrier, master or agent of the carrier, to the shipper, if the

shipper so demands, be a "shipped" bill of lading, provided that if

the shipper shall have previocusly taken up any document of title
to such goods, he shall surrender the same as against the issue
of the "shipped" bill of lading eee"

It is quite clear now that the Brussels Convention recognised
the "Received" bill of lading as a proper bill of lading, and the
shipper, if he so demands, is able to exchange it with the "shipped"

bill of lading, after the goods are loaded.
2= The Writer's View:

In my humble view, if we want to consider the "Received" bill
of lading as a proper bill of lading, we mst take into account the
characteristics of bill of lading as a dooument of title and the
principle "Protection of property".

As we have seen, three conditions are required to make bill
of lading a document of title:

1 It must symbolise the goods,

2, It must give the holder a right to claim delivery of the guods
from the carrier,

3. Tt mst be =~ to a certain extent ~ negotiable,

"Received” bill of lading acquires these oonditim»t It symbolises

the goods, as it states the nature of the goods, 'l;he':lrruuma;%m -

or the like. Tt gives the holder a right to: oclaim delivery from the
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carrier, as it is signed by the carrier or his agent, It is =

to a certain extent = negotiable, as it makes the goods deliverable
to bearer, or to a name left blank, or to order.

"Received" bill of lading does not state the exact date of shipment,
but this fact should not prevent it from being a document of title
as long as it contains the conditions above mentioned.,

As far as the principle "Protection of property" is concerned,
the seller retains some interests in the goods at least by way of
security until he has received, or been adequately assured of
receiving, payments On the other hand, the buyer does not want to
pay for goods which he has not yet received, until he has acquired
an interest in the goods on which he can rely in the event of the
seller's insolvency before actual delivery of the goods.

In this context the principle "Protection of Property" requires:
1= The preshipment risk must be secured.

2—- The goods must be shipped within the contract period.

These are discussed as follows:

1= The preshipment risks
A loss or damage might happen to the goods while they are in
the custody of the carrier, waiting for shipment, Who bears
the risk from the time when the carrier receives the goods in
his custody until they are loaded on board ship? The shipm
is not the only one to decide the moment at which the ri.ak is
transferred to the buyer; the buyer has some interests in the
goods too. When the shipper makes the contract of carriage
vith the carrier, he mst comply with the provisions in the
original contract between himself and the bumyer.
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In the light of Warsaw and Oxford rules'') and Brussels
convention,(a) the preshipment risk is subject to a special
arrangement. Accordingly the risk passes to the buyer when
the goods are actually put on board ship, whether the bill of
lading is "Received" or "Shipped'; bill of lading. The
preshipment risk is subject to a special arrangement between
the carrier, the shipper and the buyer which may be either
explicit or implicit.

Shipment of the goods:

The buyer wants the goods to be shipped within the specified
time in the contract, as he may caleculate his business according
to that date. Therefore it is, sometimes, very important to
state the date of shipment or the name of the ship in the bill
of lading. The seller can put the name of the ship carrying
the goods and the date of shipment in the "Received" bill of
lading. In the light of Brussels Convention, the effect of
this nomination is to change the "Received" bill of lading into
a "Shipped" bill of ladinge Thus the last paragraph of

Article 3-T7 provides:

eeey but at the option of the carrier such document of title
may be noted at the port of shipment by the carrier, ma&er,

or agent with the name or names of the ship or ships upon which
the goods have been shipped and the date or dates of shipment,
and when so noted; if it shows the particulars mentioned in

(1) Rule 5.
(2) Article 7.
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paragraph 3 of Article 3, shall for the purpose of this article be
deemed to constitute a "shipped" bill of lading. But in the light
of the Warsaw-Oxford Rules, that nomination.mal-ces the "Received"
bill of lading equivalent to a "shipped" bill of lading. Thus
the last paragraph of the Bules 7-(II) provides:

", e moreover, in all cases where such a document has been duly
noted with the name of the ship and the date of shipment, it

shall be deemed in all respects equivalent to a "shipped" bill

of lading."

The later solution seems more reasonable than the former one,
because the former solution makes the "Received” bill of lading
less important than the "Shipped" bill of lading. The net

result is that the "Received" bill of lading is a good tender
within CeI.Fe and F.0.B. contracts on two conditions:

The risk of the goods, from the time they are received by the
carrier in his custody until they are loaded on board ship, must
be subject to special agreement, explicit or implicit.

The goods must be shipped within the contract period.
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ITI THROUGH BILIS OF LADING

Definitions

"Through bill of lading"™ is an expression loosely used to
mean a document containing a contract for the carriage of goods
from one place to another in separate stages, of which at least one
stage is a conventional sea transit., The sea transit may itself be
divided into separate stages to be performed by different shipowmers
by a process of transhipment. The sea transit is often coupled with
a stage of transit by some other means, e.gs by road, rail or air,
in which case the through bill of lading is sometimes called a
“Combined transport bill of lading". (1)

The necessity for a through bill arises, e;g. where goods have

to be carried from the United Kingdom to such places as Baghdad.

Forms?

Through bills of lading can take various forms:
1= The first carrier or the agent of the ocean-going steamer may
sign a through bill of lading undertaking to carry the goods to
their ultimate destination by himself and other carrier. 1In this
case the carrier signs as agent on behalf of the other carrier,
who may or may not be named in the bill.(a) This means, 'where

(1) Serutton 18th ed. at pe3T1s ,

(2) GL11 v, Menchester Ry.Co. (1873) LiRe 8 QuB. 186,
Hall v, North Eastern Ry. Co. (1875) LeRe 10 QuBe 437¢
.. Barrat v, Creat Wort 'h"e'm; ir"'R"' . Co. (1904) 20 TL.Re 175.

Reader v, South-Eastern & Chatham Ry, Co. (1921) 38TeLeRe’ ﬂc
1son v, Darling Islend Stevedoring Co, [1955] Lloydts Rep.
346 at pe 357. )
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the company concerned issues a through bill of lading, it will
be responsible for the whole journey, whereas other comaphies
concerned are usually to be treated as sub~contractors to that
company, and not as parties o the through bill of lading.(!)
In this respect it must be mentioned that in exceptional
circumstances the companies concerned may be jointly liable
for the whole tra.nsit,(z) but it is not uncommon for them to
be severally liable and jointly.(3)

2= The carrier who receives the goods undertakes to carry them to
the port of transhipment and there to arrange for the goods to

be forwarded to the ultimate destinstion ®)

Is a through bill of lading & document of title? '

This question should be dealt with as followss
UsXo Scotland and England

The difficulties spring largely from the fact that a through
bill of lading is not within the custom as found in 1794 in
Lickbarrow v ¥ason, ) by which bills of lading first became
Judicially recognised as transferable documents of title. And it
was not in common use at the time that the Bills of Lading Act 1855
was passede But it is submitted that there would noy be little

(1) Bristol and Exeter Ry. ve Collins (1859) 7 HeLsCe 194,
(2) Bayes v. S. Wales Ry. Cos (1859) 9 Ir C.L.Re 474,

(3) The Hibernian [1907] p.277. |
Crewford & Lew v, Allan Line S.Se Co. [1912] A.C. 130.

Valker v. Dover Navigation Co. Itds (1950) 83 Ll.L.Re 84s .
(4) Sassoomn. at . lof . : ‘

(5) (1794) 5 ToR. 683,
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difficulty in establishing that a through bill of lading is by
custom treated as a transferable document of title and within the
meaning of the expression "bill of lading" as used in the Bills of
Leding Act 1855.(")

The law relating to through bills of lading is expressed in
four cases,(z) and from these it would seem to be the rule that a
through bill of lading is to be issued whenever it is usual and
customary in the particular trade to do so.(3)

In NoV, Mever v, Aune, Branson J. in the course of his
judgement , said:(4) |
"Cases such as Hansson v. Hamel & Horley ltd. and Landauer ve. Craven
& Speeding Brothers have laid down as a matter of law the essential
characteristics which a bill of lading must possess if it is Yo be
good tender under a CeIoFe contracts It must have been procured on
shipment or not long afterwards, it must cover the contract goods,
and non other, from shipmernt to the port of destination, and it must
show shipment within the contract time vee If in any particular
trade, there is a custom that bills of lading should have other
characteristics in addition to, or in substitution for, those
generally required by the custom of merchants, then, in that trade,
bills of lading to be good tender, need only conform to that custom."

With respect, if the through bill of lading is usual and

(1) Scrutton 18th eds at pe37Te
(2) Cox, MoEuen & Co. v. Malcolm [1912] 2 K.B. at p. 107,

Hansson v. Hemel & Horley Ltd. eg 922] 2 AeCe 36.
Tandauer & Co. Ve Craven & Speedinz Bros. [@12] 2 K.B. 94.
oVe Mexer ve Aune D939J 3 All E.Re 1 Py i
(3) Kennedy's CoIeFe Comtracts 3rd ed. at p. 62.
(4) Supra at p. 172
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customary in the particular trade, that will never make it a
document of title, it may make it a good tender if there is an
expressed agreement, A through bill of lading, in order to be a
document of title, must possess the characteristiocs of the bill of
lading by which the buyer will be entitled to take delivery of the
goods from the last carrier ab their arrival.l’) Through bill of
lading does not give such right to the consignee, as each carrier
is individually responsible, and he delivers the goods at the

presentation of the bill of lading issued by himself.(a) .

Irag:

Although the through bill of lading is unknown to the existing
Iragi Maritime Law, provision is made for its operation by section

212 of the new Iraqi Maritime Lew.'3)  This section provides:

(1) On this point see Landaner & Co. v. Creven & Speeding Bros.
supra &t pe 106e ".e. The buyer wamts the bill of lading for
two purposes = first, to take delivery ee." and Hansson v, Hamel
& Horley ltd. in the Court of Appeal (1920) 26 Com.Cas, at p.239.
" .ee a Tright to receive the goods."

(2) Each successive carrier may be estopped by statements in the
through bill of lading, or in the ocean bills of lading
incorporated in the bill of lading, or by receipts issued by it
to the previous carrier, or by failure to notify damage or
shortages to the previous carrier, from denying that he received
the goods from the previous carrier in apparent good order and
condition.

Creuford & Law v Allan Line S.S. Co. [1912] A.c. 130.
(3) Section 203 of the new Egyptian Maritime Law,
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"1~ The carrier can issue a through bill of lading by which he
undertakes to carry the goods from certain place in subsequent
stagess In this case he is responsible for all the obligation
arising from the bill until the transport is ended, and he is
responsible for the actions of the subsequent carriers who
receive the goods,

2- The subsequent carriers are responsible for the damage caused
to the goods when they are in their possession.,"

This section is based on the custom and the cases decided by the

ou.r'ts.(1)

According to that section the main carrier is the one who is
responsible for the whole journey. The subsequent carriers are
responsible for any damage caused to the goods when they are in
their possession only. In other words, the maiﬁ carrier is the
a,gent. of subsequent carriers, responsible for their actions and any
damages caused to the goods during their transit. Therefore the
through bill of lading glives the' holder a direct right of action
against the main carrier, and the main carrier can sue any of the
subsequent carriers who caused the damage; according to the rules
of agencye.

The subsequent carrier, in order to specify his responsibility,
mst issue & bill of lading as soon as he receives the goods from
the former carrier, stating the conditions of the goods, o'blig:lng

himself to deliver them to the lega.l holder of that bill of lading.

(1) Ira.qi Cassation Court 5~10-1969.
"M 30~10-1969,
Sytian ‘" ™ 28-4~1970,
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Thus the subsequent carrier is bound to deliver the goods as
they are stated in the bill of lading issued by himself,

If the goods have to be carried from Glasgow to Baghdad via
Syria, they will be carried first by sea from Glasgow to Syria,
and second by land or air from Syria to Baghdad. In this case
when the subsecquent carrier receives the goods from the former one
he issuea a bill of lading stating the condition of the goods at
that time, and that bill of lading must be sent to the buyer in
Baghdad in order to enable him to claim delivery.

The consequence of this process can be stated as follows:
1= The buyer can only claim delivery from the subsequent carrier
if he presents the bill of lading signed by that carrier,
2~ If the goods are stated damaged in the bill of lading, the
buyer cammot sue the subsequent carrier for that particular
damage, but he must go directly to the principle carrier, as the
subsequent carrier does not cause that damage to the goods, and
he has specified his responsibility by mentioning the condition
of the goods in the bill of lading issued by him when he received
the goods.

It is obvious that the first consequence prevents the through
bill of lading from being a document of title as it does not entitle
the holder to claim delivery from the last acrrier unless he presents
a bill of lading signed by that carrier. As we have seen, three
conditions are required to make the dill of lading a .document of
title:
1= To symbolise the goods,

2- To entitle the holder to claim delivery from the carrier; and
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3- To be, to a certain extent, negotiable,

The through bill of lading has the characteristics of the
first and the third conditions but it does not have the
characteristic of the second one, therefore it is not a document
of title.

On the other hand it can be said, under the rules of Iraqi
Law, that the holder of the through bill of lading can claim
delivery from the last carrier without need of a bill of lading
according to the rules of agency. This argument cannot make the
through bill of lading a document of title under Iraqi and
Egyptian Laws because the holder will claim delivery from the

carrier on the rules of agency and not on the through bill of
ladinge.

Frances$

When the shipper contracts separately with different carriers
4o transport the goods, there will be no problem concerning through
bill of lading, as each bill covers one period of the voyage and
the responsibility of each carrier is to be decided separately
(1a responsi'bilite’ de chaque transporteur doit etre apprécide
soparement)s On the other hand, when the f£irst carrier undertakes
to arrange for the whole journey his responsibility will be
different from that of the subsequent carrier as followss
1- The responsibility of the first carrier:

The first carrier is responsible as a carrier and as a.n agent

’for the subsequent carrier. Thi