Impact of the Disability Discrimination Act Part
4 on Scottish Schools

Volume 1 of 1

Joanna M. Ferrie
B.Sc. (Hons) Psychology

Thesis submitted in full for the award of Doctor of
Philosophy

University of Glasgow

Department of Sociology, Anthropology, and Applied Social
Sciences

April, 2008



J. Ferrie

Abstract

This thesis aims to highlight the dilemmas within education provision for
disabled pupils. This is the product of competing frameworks, coming from
different historical and philosophical contexts. The Warnock Report (1978) only
managed a partial transition within education for disabled pupils from
segregation to inclusion. This midway stage of integration continued the
bureaucratic and professional dominance over access to additional support and
continued to segregate the most affected pupils despite using humanitarian and
equality rhetoric to defend its position. Throughout the 1980s and 1990s this
tension led to wide variation in policy interpretation throughout the UK, yet the
SEN policy framework went largely unchallenged until the Disability
Discrimination Act (DDA, 1995) launched the Special Educational Needs and
Disability Act, also known as Part 4 in 2001 (DDA, 2001). The DDA attempted
to impose a rights-based model of equality on education. The survey data and
qualitative in-depth interviews generated by this thesis show that the existing
tension fuelled a resistance that has challenged a thorough engagement with
the DDA. Further the surveys sent to schools and local authorities suggest that
insufficient time was afforded the DDA Part 4 to impact on Scottish schools
before new legislation was introduced and ratified in Scottish law (Additional
Support for Learning Act, 2004). In-depth interviews exploring the system of
complaint under the DDA Part 4 revealed a further tension between impairment
effects and social expectations of discipline in schools related specifically to a
diagnosis of Attention Deficit Hyperactivity Disorder, or allied conditions. In
following the ethos of the social model, this thesis concludes that the DDA Part
4 failed to account for the differentiation of experience within the disabled
community, and so offered little support for those most challenged by the
pedagogical structures in schools. Based on the findings of this thesis, the DDA
Part 4 has had little impact on Scottish schools, due in part to the tension within
the competing SEN framework and timing of other policies. In addition inherent
flaws within the terms of the DDA Part 4, including the omission of auxiliary aids
and services from the remit of discrimination, contributed to its failure to impact

on Scottish schools.
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Glossary of Key Terms

Child

Civil Rights

Disability

Disaffected

Disruptive

Human Rights
Impairment
Inclusion

Independent
School

Integration

Mainstream

Mainstream

with special unit

Professional

Pupil

A young boy or girl. Used to denote that a persothe progeny of an
adult. Used in this thesis according to the ternistn@ Children
(Scotland) Act 1995

Challenge made by citizens against the State génepaomoting
equality

A social, attitudinal or environmental barrier inggal by a non-disabled
society causing the oppression of people with immpants. Thus
disability is defined according to the Social Model

Used to denote the challenging behaviour that plagestrain on
effective teaching methods

Used to denote the challenging behaviour that plagestrain on
effective teaching methods though disruption istimtggiished from
disaffection in that the behaviour is related tarapairment

Basic rights of individuals to liberty, justice aaduality

A condition of the mind and body

Used to denote full and equal access to opporéasmiti

Used to denote schools outside the authority o¢ stducation
Education provided either in a segregated unitgims of curricula and
professional staff) sharing the same grounds asiastneam school or
a split-placement between special and mainstreanigion

Education normally available to all children living a local area.
Mainstream education is structured around assegsofiability with
key assessments taking place in secondary schtzold&®d Grades and

Highers)

A mainstream school that shares its grounds withiaproviding
specialist provision

An adult whose qualifications have been considaedead to an
expertise in a given area and who uses this tormfiecisions

Child or young person in full time education. Usedecognition that
pupils are subject to the rules and authority ofgssionals
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Special Educational Established by the Education (Scotland) Act, 198@raended to
Needs refer to children and young people with addidibsupport needs

Special Educational A series of Act of Parliament that established ameénded the
Needs Framework provision for children and young people with a splkeeducation need

Special School A school that offers specialist support for childrdor who a
mainstream placement is considered to be inap@tepri

Young Person Used in this thesis according to the terms of th#den (Scotland) Act
1995 to refer to a child above the age of 12, oo vghyounger but able
to contribute to complex decisions, again with refiee to the 1995 Act
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Abbreviations Used

ASL

ASN

ADHD
ASD

CSP

DDA

DDA part 4

DRC
DRC -
Scotland

DSPERA

Record
Sch.
SEBD
SEN
UN

UPIAS

Additional Support for Learning: Used to dendte Education (Additional
Support for Learning) (Scotland) Act 2004

Additional Support Needs: Term used by the A&t in recognition that some
children and young people require additional supfmaccess education

Attention Deficit Hyperactivity Disorder
Autistic Spectrum Disorders

Co-ordinated Support Plan: Introduced by the A& to record provision for
children and young people who require continuingens

Disability Discrimination Act: Ratified in 1995n recognition that disabled
people living in the UK face institutional discringtion

The Special Educational Needs and Diggl#ict 2001 or SENDA is Part 4 of
the Disability Discrimination Act. It is referred in this these as the DDA Part
4 to clearly distinguish it from the Special Educaal Needs Framework
Disability Rights Commission: set up to regelabd promote the DDA
Disability Rights Commission in Scotland:eof four branches of the

DRC and based in Edinburgh with a remitgiammoting and regulating the
DDA in Scotland

Education (Disability Strategies and Pupiducational Records) (Scotland)
Act 2002

Record of Needs: A legal document outlir8igN and provision required
Schedule: Used to refer to schedules withiis AtParliament

Social Emotional and Behavioural Difficulties

Special Educational Needs

United Nations

Union of the Physical Impaired Against Seatemn: Part of the disability
model and supporters of the social model
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1 Chapter 1 — Introduction

1.1 Introduction

Disabled young people are challenged by sociaitudibal, cultural and environmental
barriers to an inclusive mainstream education. Tloaservative Government (eventually)
recognised that institutional discrimination disadtaged disabled people sufficiently to
warrant the Disability Discrimination Act (DDA) 189 The Special Educational Needs and
Disability Act 2001 is the third amendment to thBA) and will be referred throughout this
thesis as the DDA Part 4. Essentially, Part 4 el¢dnthe protection of the DDA into
education. This thesis explores the impact of tH@ADPart 4 on Scottish schools. The
implementation of the DDA Part 4 challenged théadoxy of the Special Educational Needs
(SEN) framework. Whereas the SEN framework focusedupporting the additional needs of
disabled pupils, the DDA Part 4 adopted a rightseldaapproach. These opposing approaches

had significant implications for disabled pupils.

The first section of this Chapter will introducestboncepts of segregation, integration
and inclusion. These concepts have dominated theaéidn of disabled pupils. A clarification
of the terms is required to fully engage in what tlisability movement were challenging
when they opposed special schools and also highklitife impact of the exclusion from a
mainstream placement on future life chances. Withia discussion the terms ‘mainstream’
and ‘special’ as they relate to schools will bespreed. This certainly informs later Chapters
and so the discussion here is fairly brief, butessary to outline some of the parameters of

this research.

The Chapter will move on to focus on the SEN framéwnand the key legislation that
informed it. The term SEN will be defined. This dission will aim to highlight the political
assumptions permitted by the SEN framework and tiisvhas contributed to the oppression
of disabled people. This argument of oppressiolangely derived from disabilities studies,
and is informed by the social model's analysis ishlling social structures. This necessarily
will involve an historical overview, however thisilwbe briefly outlined here as a deeper

evaluation is provided in Chapter 3.
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The rights based approach of the DDA will be exgdbm the next section. Again
this will be a brief overview, sufficient to outenhow the DDA has developed to challenge
existing provision for disabled pupils. The DDA wiafluenced by the human rights agenda
which via the United Nations (UN) had campaigneddnti-discrimination legislation in all
member states. The Act was also a response toitheights movement and the political
activism of the disability movement, which contisu® campaign for the rights of disabled
people. The DDA Part 4 included various caveatst ttestricted the definition of
discrimination to facilitate its interface with ti =N framework. The discussion of the tension
between the needs-based SEN framework and righedb®DA will frame how | have
understood the task of assessing the impact ddBw Part 4 on Scottish schools. The outline
of these approaches will be brief but sufficientptovide a useful context for Chapters 2, 3
and 4.

The Chapter will progress to examine in more detiad terms of the DDA (1995) and
Part 4 (2001). In particular the parameters impasedhe term disability and discrimination
by Part 4 will be discussed. The role of the DibgbiRights Commission (DRC) in
implementing the DDA will then be considered. Alese debates and discussions presented
here have informed the research aims and thesebwilpresented before the final section,

which will introduce the forthcoming Chapters.

1.2 Defining Inclusion

This section will examine the relationship betwessgregated, integrated and inclusive
education. This discussion necessarily relatesedSEN framework and education policy, but
references to these are limited here and will hgaaaed on in later Chapters. In addition the
terms segregated, integrated and inclusive wiltloelely mapped onto education provision to
discuss the differences between a mainstream, treans with special unit and special school

placement.

Segregated education has been described as & lefgde philanthropic and religious
domination over education generally (Ainscow, 199%he state intervened with the
Education Act (1944; 1945 in Scotland) to standsrdmnainstream provision and impose
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assessment criteria on pupils and the educatiodisabled children was legislated for
alongside general provision. However, many disalpleplils were placed in special schools
that retained their links to charitable and religiggroups and so became segregated by default
(Evans, 2007). Schools run by charities traditiphaperated around an impairment type (for
example the RNIB continues to work closely with @alls for children with visual
impairments and Capability Scotland continue tduerice the education of children with
cerebral palsy). The 1944 Act (1945 in Scotlanefienred to disabled pupils as *handicapped’
which as Shakespeare (2006) argues is derived finenterm ‘cap in hand’. The 1944 Act
established eleven categories of handicap usedstioglish between impairment types (and
these were, using the language of the 1944 Aatdplpartially sighted, deaf, partially deaf,
delicate, diabetic, educationally subnormal, epitepmaladjusted, physically handicapped
and pupils suffering from a speech defect). Théaso imposed a segregationist policy as

many children were placed in special schools,

All blind, deaf, physically handicapped, epilepsicd speech-impaired children were to
be educated in special schools. In the case oblthd and epileptic, these were to be
boarding schools.

Heward and Lloyd-Smith, 1990: 28

Indeed until 1971 children labelled as ‘educatibnalub-normal’ could be excluded from
education altogether and placed in the care otlhéalards (Evans, 2007; Riddell 2007).

As will be discussed, there was growing pressuren the segregation of disabled
people into institutions of any kind, and this umbéd special schools. Although the Warnock
Report (1978; a major influence in the developmehtthe SEN framework) and the
consequent legislation (Education (Scotland) ABBQLand as amended) argued for inclusion,
it continued to allow caveats that permitted segtieg if the child concerned was considered

to find such a placement beneficial.

Integration was seen by some as a compromise.r€hiltbuld be educated at their local
school but receive specialist support. Integratias been defined as constituting a shared
location; social contact between all pupils andrethacurricular elements (Pijl and Meijer,

1994). Typically integrated placements either ineoh full-time placement in a Unit that
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shares the same location as a mainstream schood shmared placement between a
mainstream school and a Unit (either located orsttree grounds or elsewhere). Even where
integration officially exists a pupil’s primary egpence may be of segregation particularly if
they do not have the opportunity to mix with theéer group and so the integration model has
not always delivered what it proposes in theoryoudh Slee talks about inclusion in the next
guote, the context of the passage makes it cledrhé is referring to integration as | have
described it here.

Placing kids with appropriate support in schoolsl atassrooms that retain all the
cultural hallmarks of exclusion ought not to beatdsed as inclusive education. Just as
segregation is unacceptable to communities thatritbes themselves as democratic,
assimilation is reprehensible and speaks not teducated citizenry ....it is about
location and it is about the resources to enablehdtren to learn.

Slee, 2007: 165

Terzi (2005) argued that though there is evideheg the integration model has influenced
practice it is difficult to link it explicitly withpolicy that prefers to use the term inclusion. For
example, Hegarty, Meijer and Pijl (1996) conclud&dt integration did not always bring

changes to the curriculum. In other words in movimogn segregated to integrated education,
the only thing that changed for pupils was a shifocation. Munn et al (2000) concluded that
children placed in special units were rarely inelddback into mainstream as the division
between the child and their peer group increasbédudh the child may officially be on the

mainstream register, their school days could betspelated and ‘removed from the wider

school community’, (Riddell, 2007: 35).

Acknowledging the inconsistencies around a debtnitiAinscow (2007) identified four
key elements that he believed constituted inclugtba work is based on many years actively
engaged with teachers to help them evolve theiagegical practices and thus his definitions
of inclusion go beyond theoretical framing to ardemstanding of practical utility. Firstly,
Ainscow described inclusion as a ‘process’, andewvér ending search to find better ways of
responding to diversity’ (Ainscow, 2007: 155). Key this definition is the idea that
celebrating diversity involves a learning proceassijting creative and original solutions to

what have traditionally been defined as problems dirisions. Secondly, inclusion cannot
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occur without the removal of barriers. Again thépeact of inclusion requires an openness to
learn about what barriers exist, and so within thisre is a need to evaluate and measure
barriers to participation. Thirdly, inclusion camnoccur unless all pupils are present,
participate and achieve. Within this definitionnacow described ‘present’ as being located in
the same place according to the same rules (imdugdunctuality). ‘Participation’ relates to
the quality of experience and this can only be me&iteed in consultation with the learners
themselves. ‘Achievement’ should go beyond exanmltg$o include all opportunities to learn
across the curriculum, (Ainscow, 2007: 156). Fyallinscow argued that inclusion must
highlight learners who are at risk of exclusionygnaalisation or underachievement. Usefully,
this quadrilateral definition locates inclusionasoral responsibility of education providers,

rather than engaging in any discussion of deficitrgairment.

Slee (2007) has also argued that inclusion shootid@ considered as relocation from
special school to mainstream. This solution assuhesregular’ education is the best model.
As the thesis will discuss, introduction of marketto schools has made them hostile
environments for those unable to compete academi€ther, Slee encouraged inclusion to

be considered as an opportunity to relocate alt@tlon provision in new times (2007).

Inclusion in education is derived from the vievatttexclusion is immoral. Hence
inclusion in education can be seen as a basic huiglaiy necessary for a fair and just society
(Thomas and Vaughn, 2004). In turn this framesegagion into special school placements as
discriminatory. This issue has moved firmly onte tolitical agenda and Ofsted (the Office
for Standards in Education, 2003) now rates schawltheir inclusion of SEN pupils, (Rouse
and McLaughlin, 2007). Despite the arguments fatusion, this Chapter will continue to

explore why it has not happened in practice, asR8¢ge wrote,

“Notwithstanding this stipulation of inclusive eduon as a prerequisite for
democratic schooling it saddens me to report thathhof what is offered as inclusive
education is less than democratic, less than iivels

Slee, 2007: 160

As has been implied by this account, inclusion idely considered to exist in mainstream

placements. Placements in a specialist unit atth¢bhea mainstream school or a shared
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placement between a unit and a mainstream scheohsdered integrationist and a special
school placement is considered segregationist. Ehia crude and sometimes misleading
understanding. The degree to which any placementdcbe inclusive will be explored

throughout this project.

1.3 The SEN Framework

The SEN framework refers to legislation influendeg the Warnock Report (1978). The
Report argued for the end of bureaucratic labellingt had dominated the education of
disabled children. The Report criticised the elevemdicap labels imposed on disabled
children as unable to adequately describe childven had more than one impairment. In
addition, the labels did not indicate the seveotythe impairment, nor did it indicate what

additional support needs each child had.

The Warnock Committee published their review ofeadion (1978) and argued that the
labelling of children should be abandoned. The WeknReport suggested that the term
Special Educational Needs (SEN) be used to desalbechildren affected by social,
environmental or cultural disadvantages. The remstimated that this would relate to
approximately 20% of the school population. Thi&@2®&ould not always describe the same
children as the Warnock Committee recognised thédren migrated in and out of positions
of disadvantage. The Report proposed that the mnd@estdvantaged should receive an
individual assessment known in England and Wales 8t&atement of Needs and in Scotland
as a Record of Needs (Record).

The Education (Scotland) Act 1980 was the first fecimplement the messages from
the Warnock Report and was amended to modify piavigiroughout the 1980s and 1990s.
Thus the 1980 Act became the foundations of the 8&Mework. The Act was amended in
1981 to formally introduce Records into Scottislueation. The Record was initiated in
response to a child who had additional support siIeEde assessment could involve a number

of ‘expert’ contributions from medical practitioseto assess the impairment and from
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education psychologists to make inferences abowt the impairment might disadvantage
them in school and what additional support mightréguired. Thus, though the Records
provided additional support and a route to incladiar pupils, the Recording process located
the deficit with the child rather than with the eoh or teachers. In line with estimates
published in the Warnock Report, around 2% of ttteosl population have consistently been
Recorded since the 1981 Act was implemented. Treofdewas a legal document outlining
the provision agreed by professional experts todogiired in order for the child to access
education. Although parents could appeal agairestiitision to open a Record they could not
challenge the diagnosis or provision outlined ia fecord. Thus the terms of the Record
could not be disputed and so expert professiona&ee veffectively immune from a legal

challenge.

The SEN framework was heavily criticised from nseption. Kirp (1982) criticised the
Warnock Committee for not including a disabled par®r disability-led groups, thus the
Report was written for disabled people, not by ldesd people. Florian (2007) argued that
though the term SEN aimed to end stigma, it wdk asstiabel used to distinguish between
normal pupils and those who required additionapsup Florian and Pullin (2000) argued that
establishing additional need in comparison to ‘ratiwe’ progress placed ambiguity at the
heart of SEN causing it to be defined differentyydifferent people in different environments
(Dessent, 1987). These criticisms and others walldiscussed in more detail in Chapter 3.
Such variation did indeed exist and the numberexfdRds opened varied between schools and

between local authorities (Thomson et al, 1989).

The 1981 Acts that created the Statementing systefangland and Wales and the
Recording system in Scotland were very much alikeey were distinguished by their
implementation in different education systems Hsb &y a number of minor discrepancies.
For example parents in Scotland were able to requptacement at a school of their choice:
this was not provided in England and Wales. Seyatity documents and amendments to the
1980 Education Act further impacted on how Scotlemerpreted their 1980 Act differently to
England and Wales. In particular the Education Refé\ct 1988 in England and Wales
introduced market frameworks into education reftectthe strong influences of the

Conservative Government. This encouraged parentttdike consumers both in terms of
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choosing schools and pushing provision forwardthir presence on school boards. The
1988 Act also forced schools into competition fesaurces which served to frame pupils who
did not contribute positively to league tables drowdrained school resources as undesirable.
Therefore although the Warnock Committee had hapetdtive inclusion forward, the market
frameworks of the 1980s countered their efforts andact more pupils were educated in
special schools at the end of the 1980s than didgmning (Swann, 1988; 1991).

In summary, the SEN framework had hoped to chalesggregationist policies that had
dominated the education of disabled pupils priorttte Warnock Report (1978). The
individualist approach encouraged by the Report Hasl potential to make a relevant
difference for pupils who completed the assessnm@ntn Record. However parents were

unable to contest the terms of the Record thusameiimg the power of expert professionals.

1.4 Ending Discrimination: Human Rights, Civil Rights a nd
the Social Model

The human rights agenda developed alongside the $BMework but enjoyed an
international field of influence. Notably taken ¥@ard by the United Nations, the human
rights agenda represents a unified declarationinirmum freedoms and rights that should be
enjoyed by all people. The human rights agendatgsed for the end of discrimination. Thus
anti-discrimination legislation is derived, at legsrtially from a human rights agenda.
Specifically the UN has campaigned for all childterbe educated in their local mainstream
school, though until Article 24 of thEonvention on the Rights of Persons with Disab#iti
(UN, 2007) they acknowledged that resources andlifignissues might prohibit this in

practice.

Civil rights influenced the campaign to recognibe tnequalities faced by disabled
people mainly through the disability movement. Barmwas a founding member of the Union
of the Physically Impaired Against Segregation A%, 1976) and an early and prolific
contributor to disability studies. He was fully mived in the development of the social model
of disability, and has used this to inform hisicrém of the DDA. The social model has been

contested but a number of features are generalygresed by most people. Firstly the social
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model distinguishes between impairment and diggbiinpairment refers to the biological
basis that in medical terms would constitute amags. Disability refers to the barriers faced
by impaired people, caused by social structures dha built and maintained for the non-
impaired majority. Social barriers could be envirantal, social or cultural. Secondly the
barriers that disable people are socially constdicTherefore they could be removed and so
their maintenance is a political oppression of ldisd people. Thirdly, emancipation from this
oppression must come through civil and politicatipgoation in all areas of life so that social
structures are informed by disabled people. Onigugh this process can disabled people end

their isolation, exclusion and segregation fromapymities (Oliver, 1990; 1996).

The DDA might be considered the State’s respoagadssure from civil and human
rights movements. The original Act contained maayeats, not least was the omission of
education. This triggered a great deal of criticigarticularly from the disability movement
and the field of disability studies. For examplearfes (2007) argued that the earlier
amendment that created part 2 of the DDA, pertgitinemployment, was of little use unless
the institutional discrimination in education wabkallenged. Providing protection from
discrimination in employment (DDA, 1995, Part 2)papred worthless if disabled people
could not get past the educational barriers andeaehthe qualifications that made them

competitive in the employment sector.

To examine to what extent the principles of the Aomights agenda and the social
model informed the DDA (1995) and Part 4 (2001¢, ficus will now turn to the terms of this

legislation.
1.5 Terms of the DDA (1995) and Part 4 (2001)

This section will outline this legislation and tetivtely assess its success in
championing the rights of disabled people. The D995) will be introduced and then focus
will turn to how Part 4 relates to education. Sfieally the process of making a claim will be
outlined. Information relating to the DRC will thére presented and this is critical for three
reasons. Firstly the DRC was created to bridgegtqe between the legislation and disabled

people and so it has heavily influenced how the DBes impacted on social structures
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including education. Secondly the DRC had a brancBcotland that had a specific remit

for focusing on bridging the gap between Westmingted devolved provision, again
including education. Thirdly the DRC — Scotland tdanded my studentship and their
involvement in this research will be briefly dissad. As with the earlier sections of this
Chapter, the discussions generated here are abt@@wersions of what appears later in the
thesis. They are presented in order to contextiétis research questions and aims. To avoid
repetition later on in the thesis, the exploratminthe terms of the DDA is concise and

succinct.

The DDA (1995), defines disability as,

...a physical or mental impairment which has a suttsthand long-term adverse
effect on his ability to carry out normal day-toydzctivities.
(DDA, 1995, Part 1, 1 (1)).

Long term relates to an actual or expected perfddn® not less than 12 months duration, or
for the rest of the life of the person affected @®M995, sch 1 paragraph 2 (1)). The Act
further defined the day-to-day activities as inahgd mobility; manual dexterity; physical co-
ordination; continence; ability to lift, carry ortherwise move everyday objects; speech,
hearing or eyesight; memory or ability to concetetréearn or understand; and perception of
the risk of physical danger, (DDA 1995, Sch 1 (I)h establish eligibility, a claimant
required a medical diagnosis to prove they weralisl. Thus disabled people continued to
be dependent on expert professionals to access ddsigned to emancipate them. Therefore
the DDA seems to be supporting the medical modsfinishg disability in an individualist
framework and by the impairment experienced, rati@n acknowledging the social, physical
or environmental structures that exacerbate theimment and create the disability (Barton,
1996; Gooding, 1994; Woodhams and Corby, 2003).

The decision to assess disability in this way ongrthe gender and race anti-
discrimination legislation. Under such law, elidiyi is defined using a biological criterion
rather than social. To apply this criterion to Bitity is problematic within the context of the

social model, because it is not the biological impant that causes disability. Impairments



J. Ferrie Chapter 1 26

are not always stable or visible and their disaplieffects depend hugely on the
environment. Therefore establishing a claimant ssibdied should require an account of
environmental effects over and above any impairnedfacts. In addition, the focus on a
medical diagnosis of impairment immediately conteksed a person as inferior, and the
barrier to involvement being related to them. Faaraple if a school is accused of holding a
discriminatory attitude, does it matter what theldgical impairment of the pupil is?
Critically, establishing disability is categorisiagperson as different, and this undermines any
attempt at establishing equal rights and in thiy we DDA does not fully deliver social
justice.

...the individualising effect of the expression oé thDA’s definition quintessentially
damages the ‘sameness’ ideology that is so crteidle expression of liberal equality.
Difference cannot be treated ‘as if’ it does nosewhen proving that iloesexist is
fundamental to the process.

Woodhams and Corby, 2003: 167, (emphasis autharg.o

The DDA (1995) was amended for the third time i©2Q@o produce Part 4 and to
place a duty on education providers to end theridiggation of disabled pupils. Unlike SEN
legislation which applies to local authority praeis only, the DDA Part 4 related to state and
independent schools and colleges. Independent kdhmards or owners are ultimately
responsibly for the school’s compliance with theMdPart 4 whereas the compliance of state

schools lies with their local authority.

Part 4 of the DDA made it unlawful to discriminatgainst a child for a reason related
to their disability in admissions (including placemh requests), in education and associated
services (including school trips; the curriculumacthing and learning; school sports and the
serving of school meals) and exclusions (DRC, 20D#&crimination is considered to occur in
two ways. Firstly, less favourable treatment ineslwnjustifiable discrimination for a reason
relating to a child’s disability. Justification faliscrimination could be argued if the reason
was both material to the circumstances of the @adi case and substantial (not trivial or
minor). Secondly, discrimination could occur iféheol had failed to take reasonable steps to
ensure a child was not at a substantial disadvantagipared to other children at the school
(DRC, 2004).
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The DDA Part 4 had two strands: schools and posiFh& schools strand did not
place a requirement on education providers to suapkiliary aids and services, thus pupils
or parents were unable to use Part 4 to challehgestipport provision outlined in their
Records. Critically then, any additional provisi¢or not) supplied by the school to aid
inclusion and access could not be challenged byD&. The post-16 strandid cover

discrimination associated with the provision of ifiary aids and services.

The DDA Part 4 imposes duties on education prosidest to discriminate or treat
pupils less favourably and to make reasonable adgrgs to support all students with a
disability. The legislation has promoted inclusamd the formal removal of barriers which
may have existed in schools. Therefore, despitentéeical test of eligibility, the aims of the
DDA are consistent with the social model. The dotyake reasonable steps was extended to
disabled children who might become pupils, thusehegas a need to be anticipatory (DRC,
2004). Parents or pupils were required to bringaaecwithin six months of the act of

discrimination taking place.

1.5.1 The Disability Rights Commission

The DRC was created by the Disability Rights Consiois Act (1999) and opened in April

2000 to regulate and promote the DDA (1995). Altitoits main office was in London it had

branches in Manchester, Stratford upon Avon, Edigibiand Cardiff. The Edinburgh branch
worked closely with the English offices but alsaacerned themselves with national (that is
Scottish) legislation where it departed from UK-widolicy. Where the DDA had been too
restrictive to represent a case, the DRC had us#idlBHuman Rights legislation to extend
their abilities to represent cases of discrimimati@indman, 2007). Thus the DRC may have
operated as an interpreter of the DDA, emphasiggngommitment to the social model and

human rights agenda.

Three caseworkers worked for the Scottish brarichedDRC and each specialised in
a different area of the DDA (education, employmand goods and services) although there
was some crossover in their remits. For the fiestrythat the DRC — Scotland operated, the

casework team were managed from Manchester. Tla¢iameof a legal team in the Scottish
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Branch after a year enabled the casework teamtablest some autonomy from the rest of
the DRC.

This research was supported by a CASE studentshged by the ESRC. The
CASE element required thtite research relate to a professional issue aed affragmatic
discourse. The thesis was also part-funded by fRE€ b Scotland. To fulfil my commitment
to them, | was based in their offices for one dayesk for most of the funding period. The
benefits of this arrangement were significant. lsvedole to share with them early findings
from my analysis and contribute to related projeéctgain a wider insight into how the DDA
was impacting in Scotland. In addition, the DRCcettand funded my paper presentation at

the Nordic Network on Disability Research 2005 evahce in Oslo, Norway (Edson, 2005).

1.5.2 Making a Challenge Using the DDA Part 4

As stated, the DRC - Scotland had a full time casker in post throughout my field work in

charge of Part 4 education cases. Parents in 8daglaerying an incident that they believed to
be discrimination could contact the DRC helplinsdzhin Stratford upon Avon. If the case
was considered valid their details were passed th@&cottish branch of the DRC for further
investigation. The DRC was created to bridge thp batween policy and experience.
Therefore the support they gave to parents aimetgare that the complexities of the Act did

not act as a barrier.

Once caseworkers had established that the childidered in a case under Part 4 was
probably disabled and had probably been discrirathagainst (this could only be decided by
a Court), they negotiated with the parent to agmee to proceed. Though cases could
ultimately be heard at the Sheriff Court in Scallgparents reluctant to pursue the case to this
degree were encouraged to explore other, lessid#ting strategies to resolve their challenge
against the child’s school. Even parents that veeiemant that they wanted their case heard
in Court were required to use other avenues iditsieinstance. This started with letters to the
school to collect evidence about the incident & ¢lentre of the claim and to request a

reasonable response if this was relevant. Thisfelsved by a request for meetings.
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If the case was still unresolved after this prodead been administered, parents
were invited to use the DRC’s conciliation servi€his was a form of mediation that aimed to
allow parents and their child’s school to negotetgositive way forward but had no power to
impose a decision or settlement on either partyh Bloe education provider and the pupil or
parent had to agree to conciliation. If parents evenhappy with the outcome of the
conciliation, they were afforded an additional tmonths (on top of the standard six months)
to bring a case to court, thus they were not disathged (in terms of timetables) by using this
route of redress. Conciliation was designed to Iveseases and avoid a Court case in
recognition that this could be stressful and intiating. In fact, the formality of the Sheriff
Court was thought to have contributed to the lownber of cases made in Scotland (Wolfe,
2007). The Court could not agree any financial cengation but could, if a case was upheld,

offer a declaration of rights or an order requirpasitive action.

In England and Wales, a pupil or parent making se aander the DDA Part 4 may
appeal to SENDIST (Special Educational Needs amsaliiity Tribunal) or SENTW (Special
Educational Needs and Disability Tribunal for Waléhese replaced the Special Educational
Needs Tribunal (SENT) and in effect took an essdigld tribunal, existing out-with the court
system, and extended the remit to include disgdigcrimination cases. The tribunals had the
dual advantage of being less intimidating thanGbert, and of having cases heard by people
who were practiced and experienced in hearing DBges.

The Education (Additional Support for Learning) ¢8and) Act 2004 represents the
next wave in provision for pupils in Scotland whayrbe disadvantaged. The Act created the
Additional Support for Learning Tribunal that ha=eb hearing cases since 2005. The tribunal
does not currently hear disability cases, but & thee potential to (just as SENT evolved into
SENDIST).

1.6 Aims of this Research
It is clear to me that much hangs on educationT&zi (2005) argued in her support of the

capabilities approach, learning to read not ontlyancreases the likelihood of employment,

but increases the likelihood that a person can sacémowledge and be stimulated by
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literature. The SEN framework segregated many tkskabhildren into special schools or
units attached to mainstream schools. The oppaytuni learn, and access the freedoms
associated with this was compromised for many diéshbhildren. The DDA Part 4 seemed to
introduce a measure of redress that could be wssdpport the rights of disabled children to
access the education that would provide inclusmm and inclusion in the future. The central
aim of this research is to determine if the DDAtRahad delivered inclusion and rights in
practice and to critically assess if it has hadropact on Scottish schools. Thus the central

research aims are:

1. To investigate the impact of Part 4 of the DDA chaols in Scotland.

2. To look at the impact on the application of Parartl the Education (Disability
Strategies and Pupils Educational Records (Scatland2002, which obliged local
authorities to plan for accessibility for disablstidents, as well as the proposed
additional support needs framework which was dueptace the special educational
needs (SEN) framework in Scotland.

3. To illuminate different responses to the DDA withilifferent local authorities,
school sectors (independent and state) and fanofidsabled children.

4. To consider the nature of social justice promotgditie DDA and the extent to
which anti-discrimination legislation is an effa@i means of enhancing the life
chances of disabled pupils.

5. To analyse the extent to which the legislation wrking well and any changes
which may be needed to make it more effective imlgating discrimination and

promoting equality for disabled pupils and prospecpupils.

Aims 2-5 support the first, and so feed into anarsthnding of the extent and nature of the
impact of Part 4 of the DDA on Scottish schools.e@ifcally point 2 requires an
understanding of how the SEN framework developed @evolved Scotland and how it has
informed the ASL Act (2004). Point 3 will build dhe literature that has shown a variation in
interpretation of the SEN framework (Thomson et18189) and will determine if different
stakeholders have interpreted the DDA differerflgints 3 and 4 look specifically at whether
the DDA Part 4 has been able to maintain its humghts ethos, and whether anti-

discrimination legislation can improve the life deas of disabled pupils, and finally if Part 4
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is found weak in practice, then the analysis oadaitl attempt to generate suggestions for

its modification.

1.7 Structure of the Thesis

Chapter Two provides a wider and deeper discussidmeoretical models which have framed

how disability is understood. The social model dhe capabilities approach are the main
models focused upon. The social model, as discusmdiér, developed as a political message
to challenge the oppression of disabled peoplev€@090; 1996). The social model has been
rehearsed and challenged (see Thomas, 1999; Skakes®006 and Shakespeare and
Watson, 2001) and these developments will be atharidne capabilities approach was

developed by Sen (1980; 1985) to offer an alteveatraming of disadvantage that went

beyond measures of utility or poverty. The prinegplvere built upon, notably by Nussbaum
(2006). In distinguishing between the capabilittggproach and Rawlsian contracts (Rawls,
1971), Nussbaum (2006) emphasised that well-bemythe end of disadvantage required
participation in civil and political life. Disabty was framed as a disadvantage by the
capabilities approach, but it was recognised thia¢roelements of experience could also be
framed as a disadvantage. This allows capabiliteestranscend the division between

impairment and disability inherent in the socialdelh as both can contribute to disadvantage.
This Chapter aims to use the social model and d#peapproach to assebsw disabling

barriers have been allowed to emerge in our sstiattures.

Chapter Three traces the development of educatiomigion for disabled pupils.
Necessarily, the SEN framework is the primary foofighis Chapter. Writers reflecting a
barriers approach, a rights perspective and femamalysis have criticised the assumptions
made by the framework and their arguments will esented. The work of Kirp (1982) and
Riddell (2006) have particularly informed the assesnt of the SEN framework. Riddell
(2006) substantiated Kirp’s (1982) models of adstmative justice, and analysed to what
extent Scottish SEN provision is influenced by cetmmg frameworks such as
professionalism, consumerism and bureaucracy. TEd amework has been associated
particularly with professional frameworks as exeifrgdl earlier by the ‘expert professional’

able to decide which pupils get provision and thetgrtion and validation of a legal
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document: the Record. If parents were able to ehg#t the provision supplied by their
child’s school, then parents might be consideredet@cting as consumers, with a power that

can be used to enhance provision and services.

Chapter Four looks more closely at the rights ag€otvil and human rights) and how
it emerged to influence anti-discrimination poliagd in particular the DDA. The DDA will
be examined in more detail and the definitionsis€mmination and disability used by Part 4
will be assessed in terms of delivering the sopiatice message promoted by the rights
agenda. Examples from employment law have furthdicated how the DDA has been
interpreted. In the absence of case law pertainmghe school strand of education,

employment cases provide the best resource.

The methods employed by this research projecbatiened in Chapter Five. To reflect
the participatory principles of the social modetidhe capabilities approach, | was committed
to involving people who had made a claim underDigA. The opportunities and challenges
presented by the emancipatory approach (Stone aedtlBy 1996) are considered. The
research aims are re-stated and the methods ietrddli have used a mixed methods design,
using quantitative surveys and qualitative in-dapthrviews to explore different elements of
the research aims. Three surveys were developedeamtdto local authorities, schools and
parents or carers of a child with a disability oSEN or a Record in 2004. The surveys
permitted a comparison with data collected in 269Zogan, Riddell and Tisdall (2003; also
sent to local authorities, schools and parents arers). The qualitative short answers
generated by the surveys and the in-depth intes/eere analysed using grounded theory.

The Chapter considers each method in detail.

Chapters Six, Seven and Eight comprise the find@gapters of the thesis. Chapter
Six looks in detail at the levels of awarenesshaf DDA Part 4 and presents the analysis of
the surveys. The surveys were sent to parentsrers;aschools and local authorities twice.
They were sent in 2002 to measure awareness oDbB¥e and how it was impacting on
schools (Cogan et al, 2003) and again in 2004 tasome awareness of, and responses to Part
4 two years after its implementation. The datasaddd from the surveys permitted a number

of comparisons. Survey data generated in 2002 cbeldompared with data generated in
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2004 to determine if the DDA Part 4 was continutogimpact on Scottish schools, and
what barriers to compliance with the terms of Paexisted. Secondly the three stakeholders
represented by the surveys were compared: thusitgamesponses were compared with

schools’ responses and with local authorities’ oeses.

Chapter Seven presents a biographical accounteadftiee in-depth interviews. These
accounts provide an overview of the challenges egming person represented by the
interviews has faced in accessing education. Itiqoderr these accounts serve to present the
case of discrimination that was presented to th€ BRScotland. The biographical data is so
rich and emotional that it was considered usefubresent it separately to the analysis. The
focus then turns to a theme that emerged fromriteviiews and the short answer responses
from the surveys and revolves around problems ®Rebords. As noted earlier, auxiliary aids
and services are outside the remit of the DDA RBakowever, these elements were a major
cause of concern for parents and many felt thafdifere by schools to deliver the provision
outlined on the child’s Record constituted discrniation. Thus this discussion highlights a
central weakness of the DDA Part 4: it is unablechallenge the most prolific forms of

discrimination in Scottish schools.

Chapter Eight presents an analysis of the qual@éadata generated by the research to
explore how the DDA Part 4 has been used in pmachs the parents who made a claim of
discrimination experienced the claims processy @siounts are highlighted. However a great
deal of data provided by the short answer respoosethe surveys from parents or carers,
schools and local authorities further informed themes that emerged from the interviews
and so are also presented here. The Chapter degmstlining understanding of the terms of
the DDA and whether it has been useful in challeggdiscrimination. Necessarily, a
discussion of how the DRC have facilitated casgsasented and this particularly focuses on
the experiences of conciliation. Inclusion is tlextnmajor theme to be explored. Though the
DDA promoted inclusion there was little evidencattiscottish schools had become more
inclusive as a result of Part 4: a lack of resosiiaed training were generated as explanations.
Many of the young people represented by the suteeparents and the interviews were
excluded from school and excluded from opportunititis central theme of exclusion is

discussed and multiple examples of how this matafeare presented. Finally the focus turns
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back to the experience of making a claim using DA Part 4 to examine the strain it
imposed on claimants. The interviews with parergsennfused with emotion, for example all
reported feeling frustrated and angry with theiildid school. This emotion caused stress

which ultimately ended the parents’ claim of disgnation.

Finally, Chapter Nine brings together the main ¢asions that have been identified
during the course of this thesis. The impact of BH@A Part 4 on Scottish schools will be
assessed in light of this evidence. This discuskiayely is located in the tensions caused by
imposing a rights-based policy on a needs-based fs&iiNework. Weaknesses in the DDA
itself will be highlighted as also contributing its minimal impact on Scottish schools. The
findings of this thesis will be used to inform adission of how the DDA Part 4 might be
strengthened in order to protect the rights of les pupils to be free from discrimination in
school. The Additional Support framework is theretty considered to explore whether it has
the scope to work with the DDA (to a better dedgren the SEN framework) to enhance the
life chances of disabled pupils. This final Chaptet only contributes to existing knowledge
about how disabled young people are restricted fooessing the full opportunities presented
by an inclusive education, but aims to provideaatstg point for considering how life chances
could be optimised by future provision.
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2 Chapter 2 — Barriers to Participation: the Social

Model and Capabilities Approach

2.1 Introduction

An issue central to this thesis is the extent tactvithe rights-based Disability Discrimination
Act (DDA) was able to articulate with the needsdmhspecial educational needs (SEN)
framework. The DDA part 4 introduced a rights-basednework to a sector dominated by
normative, essentialist and individual deficit migdef special needs education. This Chapter
will map two conceptual strands that have inforntked transition; the social model and
Nussbaum’s capabilities approach.

This Chapter aims to provide a context for the ¢tebdiscussed in the rest of the thesis.
To understand the key theoretical debates intratliceChapter 1, the social model will be
explored in more detail. This begins with a brie€@nt of how normative social structures
have caused the disadvantages associated withiliysabhis was largely a function of the
Capitalist influences which promoted a medical disse that was in turn responsible for the
rise of the professional expert. The dominationtted professional is exemplified by the
creation of policy for, not by, disabled people ahis medical approach will be briefly
explored in the first section of this Chapter. Boeial model was developed to oppose this

medical framework, criticising it for being oppress

The next section of this Chapter will turn to tleeigl model and the Chapter will draw
on writings from some of the main protagonists Imed in the disability movement (then
writing as academic professionals) including cdmttions from Mike Oliver and Colin
Barnes. The social model has been contested fextieg the experience of impairment. These
debates will be introduced and the social modetstiauing dominance over disability

research will be debated.

The Chapter will continue by examining models ofu&dy, and in particular
Nussbaum’s (2006) capabilities approach to souastlge. Largely influenced by Amartya Sen
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(1985, 1992), the capabilities approach emergenh ftoe field of economics as a new
approach to framing disadvantage. The ChaptermoNe on to examine the work of Martha
Nussbaum who has further developed the approach wsedl it to understand the
disadvantages faced by disabled people. The mgumant to be drawn from this framework
is that unless disabled people and pupils withecs needs education contribute to making
the rules by which they are governed, then equaditynot be achieved. This principle is used
to demonstrate (and echo the position outlined Hiy f$ocial model) that special needs
education prevents equality by continuing to beegogd by policy made for disabled people,
not by disabled people. Where appropriate, theagapbn of the capabilities approach will be
informed by the social model to illustrate how thegn usefully be considered together
(Burchardt, 2004) and how this might have implicas for policy (and anti-discrimination

policy in particular).

The final section of this Chapter goes beyond tiseadirse of equality or emancipation
and looks at the balancing of rights between tealded pupil and their classmates. This pulls
sharply into focus once the issue of disruptiveawebur, increasingly associated with SEN, is
considered as inclusive education for the individuay result in an uncomfortable learning
environment for the majority. Despite internatiosalpport for inclusive practices, this last
section aims to highlight the barriers to inclusiaa seen by educational practitioners.
Disruptive behaviour must be considered by thisithen order to demonstrate that inclusion
is not just about a shift in attitudes but needslaser focus on how Teachers should be
supported in practice. In addition, this final sectlays the groundwork for the qualitative

data Chapter (Chapter 7) which echoes these issues.
2.2 The Medical Model and the Expert Professional

As stated in the introduction, the social model waggolitical response to the oppression of
disabled people. The social model framed the médicaination of provision for disabled
people as a major cause of the disadvantageshimatfdced: these disadvantages have been
collectively understood as the ‘medical model'. STkection will explore the medical model

and how it was used to describe the paternalisprafessionals, who made decisions for, or
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in the supposed best interests of disabled pedjple. root of this model, and why the

disability movement challenged it, follows.

The medical model focused on impairment as beiegtuse of disability. The World
Health Organization’s (1980) definition of disabjlioffered a three-tier model. The model
promoted the interaction between impairment and é¢hgironment by using the term
disability, but also added the term handicap tateelto the social barriers which limited
opportunities. However by relating the term disapito impairment, the WHO definition
located the deficit with the individual. For thisason the medical model has also become

known as the individual model.

Oliver (1990) further highlighted how the medicalindividual models of disability
derived from a medical discourse. For example tlowigion of services for disabled people
has been framed by medicalised language: disabéegle suffer, need help, a cure or
treatment and should be pitied. Oliver called tthie personal tragedy model (1990) and
associated it with assumptions of dependency plaogdsociety on disabled people.
Consequently, the medical model had influence beywealth care and its assumptions were

also embedded in wider social structures includidgcation.

Individual cure or, more likely, adjustment to adehan-normal adult life, became the
objective of the special system. A youngster entethe system of special education
was unlikely to return to ordinary school. Onlyeafteaving school, if at all, might he
disappear into the general population.

Kirp, 1982: 145

For example until 1971, the care of those termetlicationally sub-normal (severe)’ was
provided by health authorities, and so these amidiay completely outside of education
(Evans, 2007). Even in contemporary times, befeseurces could be allocated to support any
disabled person, the nature of their impairmentssessed. This may involve a medical
examination followed by assessments from educatimah perhaps social work professionals.
Professionals assessed how the impairment woulid dinal restrict ‘normal’ function, and so

the person is defined by their impairment with axplasis on deficit.
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Many sociologists and academics had bought intoesofithe assumptions of the
medical model. For example, Bury (1997) recogniaestrong link between chronic illness
and disability, and argued that although the twedifferent, it is meaningful to consider the
two together, especially with respect to older gapons, ‘Though not all forms of disability
are caused by chronic illness, most are’, (Bur@71920). The medical model, therefore, was
allied with the concept of rehabilitation and theguit of normality with the assumption that
this was in the interest of the person. Of coursemality, certainly in this context, was a
social construction dependent on time and locadiaad its definition would be dependent on
populist influences (Barnes, 1996a). Critically theedical model used the expertise of

professionals (mostly non-disabled) to sociallystauct disability.
2.3 The Barriers Approach: the Social Model

This section of the Chapter will introduce the egesice of the social model through disability
activism in the 1970s and 1980s. The political Sigance of the social model was essentially
a response to the dominance of the medical modths. Section will discuss how the disability
movement challenged the medical model and howirtfiismed the social model’s definition

of disability.

The UPIAS (Union of the Physically Impaired Agairg&tgregation), was formed in
the 1970s and was perhaps the first group to dainepresent all disabled people (formally
groups organised around a particular impairmemtexample the RNIB can trace its routes to
1868, and use the charity model to challenge inggugAbberley, 1987). The disability
movement that operated in the 1970s was inspiredthgr civil rights movements that
campaigned for gender and race equality and hazkssfully fought for legal rights in the US
and UK (for example the Race Relations Act 1976 8ea Discrimination Act 1975). The
UPIAS sought to challenge the inequality that tfemed as disabled people.

The social model emerged from this commitment t@mcipate disabled people, to
end the oppression faced by disabled people anéwackequality (Oliver 1990). The social
model was not an example of isolated and fully fednideas, but has been better described as

an awakening, influenced by evolving political, isb@nd moral arguments (Thomas, 1999).
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As the main players who created the social modatigated into academic positions the

social model informed a new discipline: disabibtudies.

Although aspects of the social model have beenested over the last thirty years
(Oliver, 1996) there are four central tenets of soeial model which are common to all
versions and so share a consensus of approval {&uitc 2004). Firstly the social model
distinguishes between impairment and disabilitycddely, the social world creates economic,
physical and social barriers for disabled peoplerdly the personal tragedy model should be
rejected in order to achieve emancipation from eggion. Finally collective action is required
to change society. Though these concepts weredunteml in Chapter One, | will explore these

in more detail here.

The WHO (1980) provided a three tier model of innpeent, disability and handicap.
In contrast the social model presented a distinchetween impairment and disability. The
term impairment, as used by the social model lgrgeincided with the definition promoted
by the WHO. Thus impairment was a condition of bieely or mind and so could include a
range of conditions that if framed in a medicakdisrse would be diagnosed and treated. For
example, impairments might include a visual impa&inthp a mental health problem or a
learning difficulty. The social model presented afbidity as a category distinct from
impairment. Related to this, the second elememrseto disability as the product of social,
economic and physical barriers that had been amtstt to prioritise the needs of non-
impaired people. For example, Gleeson (1997) ardhaet disability was located spatially
(physical barriers) temporally (social attitudesd ahistorical political structures) and
economically (productivity), thus, barriers could attitudinal and physical, (Thomas, 2002).

As Finkelstein argued,

Disability is the outcome of an oppressive relaglip between people with
impairments and the rest of society.
Finkelstein, 1980: 47

Thirdly, by emphasising that social structures eadisability, the personal tragedy model of
disability becomes unsustainable. Discriminatiod appression are socially constructed and

serve to disadvantage disabled people. Becauseatieeyocially constructed they should be
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dismantled as a matter of social justice in ordeathieve equality (Oliver and Barnes,
1998). Therefore access to education, to employraedtother social structures should be
considered a right. Finally, though it is estal#ghhat society needs to change, disabled
people need to collectively oppose the systems disatriminate and oppress. This would
involve recognising that the experts on the disathges of disability are people who
experience impairment and not the traditional ‘ekp®ofessionals’ thus challenging the

power held by doctors, teachers, social workersragéarchers (Albrecht, 1992).

As the social model distinguished between impaitnagial disability, so Oliver (1996)
argued that disability should be separated frormeds. He recognized that in some situations
or experiences this separation would not be usktulargued that while the two were unified
in people’s consciousness, social barriers wouldenbe removed as disability would remain
a medical issue. This position was counter-argue@iry (1996) who argued that without
impairment, society had no basis of response taiaddl need that might be generated from
impairment and so it was futile to state that tbdybhad nothing to do with disability. Social
modelists have stood their ground arguing thatithess was measured against normative

experience with an emphasis on ending the ilingselbabilitation or cure.

Such pursuit of normality in the lives of disableelople was oppressive in two ways:
firstly it was less attainable for some, and sebpiidposited that disabled people should
aspire to be average, and for most of us, this @vbelunder our expectations. Thomas (1999)
further reasoned that the idea of normality wastéichin the extent to which it could represent
the aspirations of people with learning difficustier mental health problems. By celebrating
difference, the social model fought against the bgemeity promoted by the normality

approach and argued that it was neither realisticddesirable (Morris, 1991).

According to Oliver (1990) the medical model was iaterpretation of the wider
impact of capitalist structures on disabled peofapitalist structures correspond to the
process of industrialisation that triggered urbation, changing work patterns and the
increasing ‘interference’ of the state (to regulateployment and living arrangements). The
demands of factory work in particular were consdeto negate the integration of disabled

people into productive roles.
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The operation of the labour market in the nineteer@ntury effectively depressed
handicapped people of all kinds to the bottom efrttarket.
Morris, 1969: 9

If employment was not accessible, then anothercgoof subsistence needed to be developed
and disabled people were increasingly segregatednastitutions such as the workhouse and
asylum. Consequently, disabled people were exclfided participating in society and from
freedom. Oliver has argued that the consequenceapifalist structures continue to exclude
disabled and impinge on their right to full pamiation (1990).

Throughout most of the 30Century the UK supported the segregation of many
disabled people from their communities into instans (often run by medical professionals):
asylums; residential homes, supported accommodatimhspecial schools for example. As
the futures of many people were protected (decliedthers and funded by the state), their
rights as citizens were restricted. For examplelacac attainment and fulfilling employment
were not achievable for many disabled people. Rtiitapic and humanitarian ideologies
were used paternalistically to defend disabled [getypm the realities of life and effectively
reduced civil participation by removing accountayiltaxes and responsibility. Without these
truisms of life, we have no challenges, rewards arglably, no fulfilment. Perhaps the
reasoning behind segregation from citizenship wasdnitarian, but the consequences were
unkind. Many disabled people were not given a ahalsout how they were going to live their
life, (Brighouse, 2001).

[Freedom is] a recurring theme in the demands ef disability movement: for
independence (the opportunity to choose your owimdi arrangements), for civil
rights (the opportunity to take full part in sogigtand for autonomy (the opportunity
to formulate and pursue a plan of life). Liberatifivom disability is about having
choices, not about living life in conformity to semre-defined notion of normality.
Burchardt, 2004: 742

The legacy of rules made by non-disabled peopledisabled people has led to
assumptions that disabled people should be excltrded opportunities. The social policies
and structures that have been informed by thesemg®®ns institutionally discriminate
against disabled people. Institutional discrimioathad led to segregation from citizenship

(both the fulfilment and responsibilities assoaiateéth this) for disabled people.
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Institutional discrimination ... ... iIs embedded in tlexcessive paternalism of
contemporary welfare systems and is apparent wihey dre systematically ignoring or
meeting inadequately the needs of disabled people.

Barnes, 1992a: 7

Institutional discrimination had increasingly imfdted social policy throughout the "0
Century until the disability movement formed a csile and credible counter-argument.
Without this collective voice, the State’s oppressiemained unchallenged and hidden from
view (Barnes, 1992a). Oliver (1990; 1996) conceldad this discrimination as social and
economic barriers causing disability and associatedith the prejudice faced by other
segregated communities (for example minority etlgnaips). Institutional discrimination had
fed into our culture’s psyche further establishiagculture of dependency. For example
Shearer, (1981) argued that legislation like thdiddal Assistance Act, (1948) and the
Chronically Sick and Disabled Person’s Act (197@airaged,

... the notion that people who happen to have digi@silare people who are helpless,
unable to choose for themselves the aids to oppitytthey need.
Shearer, 1981: 82

This was also evident in the acceptance of chariieting as an appropriate source of
expertise or funds (for example providing housiregpite facilities; help-lines or managing
special schools) rather than expecting the stateatce adequate provision as it did for those it

recognises as citizens.

Oliver, (1996) argued that disabled people woully dwe accepted as citizens if they
were productive and could therefore meet theirl eesponsibilities (like paying tax). Oliver
was writing at a period of evident institutionakdiimination against disabled people. For
example, Glendinning and Hirst, (1989) reported thsabled young people could be refused
a place on a Youth Training course on the basisttie@r employment prospects would be
minimal. Exclusion from employment directly impagten opportunities to be self-sufficient.
Due to a lack of qualifications, employment andialoopportunities, disabled people have
been more likely to be dependent on services (Barb@90; Hirst, 1987). If responsibilities
could not be met, then the issue of ‘fault’ or logefnon-deserving’ came into play. This

situation then allowed disabled people to be judgedon-disabled experts as to whether they
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had the right to be a citizen and take part in mlgking (or contracts to relate this to
Nussbaum, 2006).

The most powerful attack against institutional dietation (as formed by capitalist
structures and the medical model) was that theabomdbdel was created by and for disabled
people (Campbell and Oliver, 1996). Therefore deshlpeople were setting themselves in
direct opposition with professionals as a new sewft expertise. The social model was an

essential step in re-defining disability to achiéve emancipation of disabled people.

However, in employing the materialist and anti-tast framework, Oliver (1996)
was able to describe the problem without offerimg $olution, for many disabled people were
unable to contribute within the materialist diss®rBy applying his argument, it followed
that impaired people who were economically procctvere not disabled. Indeed if the social
model was successful in removing all social bastidrsability should not exist. Though some
people seemed to live in this reality (impaired hot disabled), the majority did not. The

Chapter will go on to explore how the social mdu$ been challenged.

2.3.1 A Critique of the Social Model

In providing an outline of criticisms against theceal model, this section will begin by
outlining criticisms levelled at the UPIAS. Thisrist because the UPIAS and the social model
are the same, but rather reflects that the strotiigal drive of the UPIAS was translated into
the model. The social model has been criticisedhiding personal experience and hiding the
disadvantaging effects of impairments. This is dideast in part, to the fact that the members
of the UPIAS (including those that developed theiadomodel) represented a relatively
homogenised group of disabled people. For exanipéy, tended to be male and to have a
physical impairment which coloured their understagdof disability (Barnes, 1996b). The

section will then turn to challenges made agaimstsbcial model.

The UPIAS (1976), as champions of the disabilityvemoent, had a strong political
ideology.
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[Disability is] the disadvantage or restriction axdtivity caused by a contemporary
social organisation which takes no or little acdoofnpeople who have... impairments
and thus excludes them from the mainstream.

UPIAS 1976, cited in Oliver 1996: 22

The UPIAS were committed to the political mobilisat of disabled people to oppose
the systematic segregation of disabled people foaiety and end the exclusion of disabled
people from decision making positions of powervé&ij (1990; 1996) argued that oppression
was so entire that even disabled people in powagliointo the construction of dependency
and failed to identify as oppressed, thus contiilguto the subjugation of disabled people.
This position allowed the UPIAS to retain a strgealitical focus. However this excluded
some people from participation in Union meetingsndisabled people were exiled from the
early debates and dissenting disabled people wesead of not understanding the ideology

or being deluded and so doubly oppressed.

This approach triggered criticism particularly frodmsabled women. For example
Davis (in Campbell and Oliver, 1996: 67-68) argubkdt the organization of UPIAS was
dominated by masculine political debate, although slarified that this method did reap
rewards. Mason (also in Campbell and Oliver, 1%2j:went further saying that the exclusion
of people was vigorous and forceful, to the panatttthe UPIAS no longer attracted members
because potential members became fearful of augjiection at the hands of the original
members, (Thomas, 1996). Such treatment motivaieddtting up of alternative groups. For
example the Liberation Network of Disabled Peopld979 was a women-only organisation
of which Mason was a founding member. Yet UPIAS #mel social model continued to
dominate anti-disabilism campaigning despite priésgna homogenized account of living

with oppression.

In particular Oliver's (1990) account of the maadigt oppression of disabled people
had informed the distinction between impairment dighbility that formed the basis of the
early social model. In locating disability only ansocial sphere, Oliver's social model could
not acknowledge the interplay of other elementsaaf individual that could further
disadvantage them. Thus, the social model wasciseti for denying the multiple and

personal experiences of oppression which occur wdgrerson belongs to two or more
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minority groups. For example, much has been wripiemmoting the experience of disabled
women (Crow 1996; Thomas, 1999), disabled blaclplee(Stuart, 1993; Begum et al, 1994;
Priestley 1995) and disabled children (Kennedy,619orris, 1997; Robinson and Stalker,
1998). In order to make the message of the socaempolitically powerful and perhaps
because the main proponents of the disability ma&mgnhmad similar impairments, and so
could present a unified model based on their ctile@xperiences, Oliver (1990) ignored the
subjective and multi-faceted concepts of experignémpairment. The concept of disability
promoted by Oliver revolutionised thinking on digiy and liberated many disabled people
into forming a new identity far removed from thediwal model’'s personal tragedy theory.
However this message continued to alienate sonabléid people from emancipation because

their subjective experience was invalidated.

Carol Thomas in her critiques of the social moda$ focused on the non-physical
barriers that can oppress and cause disability.eikample, she argued that discriminatory
attitudes can restrict personal growth; skill depehent; psychological and emotional health.
Thomas termed this, the psycho-emotional dimensadndisablism, (Thomas, 1999) or the

social-relational theory, defined as,

Disability is a form of social oppression involvitige social imposition of restrictions
of activity on people with impairments and the sfigiengendered undermining of
their psycho-emotional well-being.

Thomas, 1996: 60

Some impairments will have a psychosomatic dimensisith a psycho-emotional

consequence, for example pain. Within this examipdeh the social and the medical model
could offer emancipation of a kind. Pain thereforay have a biological basis and be allied
closer to the medical model than the social modeled for prescribed pain relief). By
ignoring impairments as a (part) cause of disahilihe social model over-socialised their
position, and blamed society for a disability whislas not social (Bury, 2000, Thomas,
2002). The psycho-emotional dimension was triggdogdsocial constructs, for example
difficulty finding employment because of discrimiogy attitudes, and therefore related
heavily to the social model of disability. ‘Disabyl is about both ‘barriers’ to ‘doing’ and

barriers to ‘being” (Thomas, 1999: 60). Herergklcan be made to the capabilities approach



J. Ferrie Chapter 2 46

to equality (Nussbaum, 2006), discussed later othis Chapter. There has been some
exploration of the psycho-emotional dimension afathility within disability studies (for
example Finkelstein and French, 1993; ShakespewtéMatson, 1997). The argument does
not follow that disabled people are passively malaiigd into a depressive state akin to
Personal Tragedy Theory; rather it was acknowledfetl psycho-emotional oppression is
another barrier to overcome and was actively chg#d by disabled people. Thus Thomas’
critique of the social model was in the form ofarkers model, but did not hold thsdcial
barriers were the only cause of disability. Thei@amodel may be limited because it removed
agency from its members (Terzi, 2005). By directtigesponsibility to society, it argued that
society must find the solution. The social modd@réifiore, underestimated and ignored as a

resource the ingenuity, strength and adaptabifittsanembers.

The social model has also been criticised for bemgdernist, as it presented
impairment and disability as being disconnected.sBgarating the two concepts, the social
model risked reinforcing the medical model, whidsoadenied the interaction between
impairment and the self, (Hughes and Paterson,)19%is dualism also served to ignore the
impact of impairment, and consequently relegated & medical discourse. The social model
could also be considered modernist in its over-eaaghof a single category, in this case, the
disabling effect of social barriers. Thomas (1982soned that the limitations of the social
model were not based in their materialist foundetjdout in the way these foundations were
represented, and so the social model was unaligkéothe personal into account. Thomas
(1999) and others, challenged the social modeét@ldp its own strategy in response to these
criticisms, and incorporate the personal accoummtpiirment into its approach (Shakespeare,
2006).

Despite attempts to critique the social model @gample, Shakespeare and Watson
2001) and re-structure it (for example, Thomas,91%hakespeare, 2006) it continued to
dominate the discipline. This created a tensiorBiitish disability studies as academic
theorising continued to look toward a political ,ebdo maintain its credibility both
academically and in terms of policy. As will be sdater in this Chapter and in Chapter 3,

once the social model was applied to educationfldves in the approach become evident.
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That is, the focus on social structures as the balyiers to learning restricted policy and

practice from achieving the equality desired bygsbeial model.

To follow this argument, the social model had ledituse once it was applied. The
duality and uncompromising nature of impairmentgability made it difficult to apply to
practice. Yet despite the DDA (1995) and four sgbeat amendments, discrimination is still
faced by disabled people. Perhaps as testamehisiatie new Equality Act (2006) included
disability as a ‘strand’. It seemed clear that dismation still existed to oppress disabled
people. Evidently, the work of the social model wadt yet finished. Disability (that is,
socially created barriers) still existed and therefthe political movement needed to persist to

promote inclusion and to highlight the social injcess that continued.

In summary, the social model was successfully usedaise awareness of the
oppression faced by disabled people. However thmompromising duality of the social
model limited its use in practice. The social modehnied impairment as a cause of
disadvantage and this was inconsistent with themspce of many disabled people. In hiding
this personal experience from the model, disabtsaple were challenged to isolate disability
from other elements of their identity that wereoasssociated with disadvantage. The next
section will expand on the argument presented tieedisability can be exacerbated if an
individual also belongs to another minority groapbrief account of how being a child and

having an impairment can lead to oppression follows

2.3.2 Emancipation and the Child

Both the experience of being a child and being ldésh can be termed as sources of
oppression. More than disabled people, disablettirelm are trapped into a discourse of
welfare (Cockburn, 1998; Hogan, 2002). This isédyg function of the requirement to attend

school between the ages of 5 and 16. Therefordrehilhave little opportunity to resist the

authority of professionals. In fact children spenadst of their waking time being organized by
social structures that they have no control ovéreyTare certainly framed as dependent on
adults to make decisions, though initiatives likedent councils are increasingly used to

involve pupils.
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Perhaps one of the biggest barriers ... ... is wheas assumed that impairment
means that it is not possible for the young petsanake choices.
Morris, 2001: 19

School is where children learn that their valuestaiety depends on their ability to
produce according to capitalist principles; a fauo made worse by league tables and a
national curriculum (Hargreaves, 1990; Davis andg&ip 2004: this argument will be
extended in Chapter 3). The overwhelming influeateschool can predominate in a child’s
life, and the aspirations within school could, hesmathey are endorsed by adults and society,

overwhelm their non-educational aspirations, negdswants (Prout, 2000).

The Children’s Rights perspective challenged th&onothat children required adult
intervention, in the form of formal education, irder to eventually mature into responsible
and productive adults (Hogan, 2002). The UN Conwentn the Rights of the Child (1989)
and the Children (Scotland) Act 1995 are recentrgtas of how the promotion of the rights
of children could challenge the capitalist paradigmd ensure that children have a powerful

voice to inform policy, rather than just be thejsgbof it (Davis and Hogan, 2004).

According to the Children’s Rights movement, paseate no longer the protector of
their children, but the protector of their childi®mights, with the role of encouraging their
children to think and act independently of othéviogs and Petrie, 2002). This movement
reflected the emancipation of disabled people (Bari992a), (despite the fact that adults
were still involved as ‘protectors’ in the ChildienRights movement) and was therefore

especially relevant to disabled children.

2.4 Equality and Capabilities

This next section will turn from a sociological aophilosophical perspective to explore ideas
of citizenship and the service user’s right to iggoation. In particular, Sen (1982, 1992) and
Nussbaum (2006) used the capabilities approackxamime how users formally segregated
from participation (for example due to living in\eoty or due to discrimination) needed to
join the ‘rule-makers’ in order to achieve inclusiand equality. The capabilities approach
goes beyond utilitarian conceptualising of disadage which tends to use income as a
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measure of equality. Sen (1980) argued that whilea@nomic basis is relevant, it needs to
be contextualised by social and physical barriemsquality in order to have a meaningful and
relevant impact for individuals.

Extra costs like additional heating, or paying ff@rsonal assistance, mean that for the
same level of income, a disabled person will achi@yower standard of living than a
non-disabled person.

Burchardt, 2004: 739

The capabilities approach has been applied to iliyaland in particular the work of
Nussbaum (2006), Terzi (2005) and Burchardt (2004 )e considered.

So far in this Chapter, we have discussed how tha@ical model was challenged by the
social model as disabled people collectively argagdinst oppression. From this review, it
was concluded that disabled people and childree haditionally and historically had limited
opportunities to contribute to society generallyd &o education policy specifically. This
section of the Chapter will introduce philosophicd¢as of social justice, in an attempt to
connect, theoretically, how participation must commefore inclusion can be achieved.
Institutional discrimination and capitalist oppriess were considered (Oliver, 1996) to
prevent the involvement of disabled people in dgcand thus restricted the citizenship of
disabled people. Although the social model intraglthis argument, it did not fully articulate
with egalitarian notions of citizenship. By explogisuch philosophical arguments, inequality
has been framed (notably by Martha Nussbaum, 2P006) in terms of social justice and
capabilities. In turn the capabilities approach Hheeen explored in relation to special
educational needs (Terzi, 2005). The next sectibnthes Chapter will introduce the
capabilities approach and describe how it formdldteedom and justice. The focus will then
turn to how the capabilities approach may be usea/ércome the practical limitations of the

social model as discussed earlier in this Chapter.

The ideas of social justice which most influencedsdbaum’s interpretation of the
capabilities approach (2006) originated with plojosers such as Hume and Kant, and
emerged from the work done by Rawls (1971) on $octmtracts. Because of these

influences, the idea of justice that Nussbaum eyspi® therefore located in a time and place,
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namely early Western capitalism. Thus it offersikinorigins to Oliver’s (1990) materialist

capitalist perspective, though the former dealé Wit included and the latter the excluded.

The basis of social justice concerned those whoemmatks and law, known as social
contractors. In order for social justice (includieguality and freedom from discrimination) to
exist, social contractors should be citizens wkediwith and obeyed the rules, and not just
representatives of those citizens. Social justicevagiled as rule makers made rules that
advanced their interests. Thus because rule makers made up of citizens, everyone’s
interests were advanced. Contracts were requiredause without them ‘entitlements are
insecure and equality non existent’ (Nussbaum, 280§ Thus equality was not assumed to
be inherently within us but was an agreement reicaecounter-balance supporting mutual
dependency and advantage to avoid exploitation.|g#980, 1996) excluded people who
were ill, disabled or impaired arguing that theyperated with and contributed to other
contractors, presumably on the materialist notiat low productivity equalled low status. He
argued that as contracts worked by mutual advantsgmle would only cooperate with those
who they considered would help them gain. People wiake (or who are recognised as
having the potential to make) unusual or expendamands without contributing to the social
product, Rawls argued, would ultimately reducegheups gain. This is an unpleasant feature
of contract theories. By invalidly assuming the +oomtribution of disabled people, contract

theories effectively disallowed their contributions

The distinction Rawls, (1980, 1996) drew betweearrmal’ and ‘impaired’ people
mapped on to those who he considered to be coope@t non-cooperative. As Nussbaum
counter-argued, this was a social construction sedaipon disabled people. She argued that
Rawls or social contractarians could not know wletm impaired person was able or unable
to cooperate. Nor did this model recognise thaedtrictive social barriers were removed,
most impaired people could cooperate, indeed haghfofor the right to cooperate and
contribute to social contracts. Thus Rawls andnmislel effectively lay the ‘blame’ of non-

cooperation unjustly on disabled people.
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Their relative lack of productivity under currergnditions is not ‘natural’ it is the
product of discriminatory social arrangements.
Nussbaum, 2006: 113

Epstein, (1992) countered Rawls’ assumption thatcamperative people should be excluded
from social contracts, arguing that we all had putential to be ill or impaired, either

temporarily or permanently. Were this to happem, moral worth would not change. Thus,

excluding people who are impaired, ill or disabliedimmoral, and potentially excludes

everyone.

Further, if a group of people had been segregétech those making rules (or
contracts), the rules that were made would notesgt their interests, (Nussbaum, 2006: 17-
18). This idea of social contracts (Rawls, 1971rkéd back to ideas set out by Hume and
Kant, at a time when most disabled men were setgeg@om the majority and did not
contribute to making rules. The social-contracditian represented those that possessed
equality. Nussbaum (2006) argued that any theorusiice based on this system would be
unable to treat disabled people as citizens as theye essentially, an afterthought,

represented at best, but not participants.

To be considered equal citizens (subjectively anj@atively) disabled people must be
both part of making social contracts, subject &rthules and to the rules which are inclusive
of their experience. Through this process, disalpiedple could find the emancipation they
had collectively sought through the social modakabled people have been excluded from
policy making. Fry (1987) reported that in the 1@fneral election, many disabled people did
not appear on the electoral register; blind andf qesople were unable to find party
publications in accessible formats and so were lenéb make an informed decision;
inaccessible public transport and inaccessibleimgplétations prevented many others from
voting (Ward, 1987). To relate this argument to cadion; until special education or
additional support for learning legislation is infted by disabled people, it will not meet the
needs of disabled pupils. The Warnock Report (19i&;ussed in detail in Chapter 3), was a
major influence on special needs education in tkebut was written by a committee that did

not include a disabled person or a disability-leghaisation.
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Nussbaum (2004) used the alienation of disableglpdoom contract making as the
source of stigma and shame that surrounded theierpe of living as an impaired person.
Here the shame is a judgement placed on those aitabtontribute in a materialist and
productive way, thus echoing Oliver’s stance (19986). She argued that it was the way that
society was structured that makes shame inevitabk therefore, only society can rectify the

situation.

... modern liberal societies can make an adequap®mss to the phenomena of shame
only if they shift away from a very common intugivdea of the normal citizen that
has been bequeathed to us by the social-contamition so influential in the history
of European thought: the image of the citizen aslpctive worker, able to pay for the
benefits he receives by contributions he makes.

Nussbaum, 2004: 176-7

Contractarian models were a form of proceduratigas This held that provided
equality and justice were built into the proces$awof (or contract) making, then the outcomes,
(laws) would be equal and just. To work, this psscassumed that all law makers were equal.
In contrast Nussbaum’s capabilities approach (2@006) was outcome-based. A just and
equal outcome was first determined, and then tlegss of achieving this was developed.
This latter method had the advantage that it wa®pen to the manipulation of self-interested

law makers particularly where the law makers ditirepresent everyone.

The capabilities approach (Nussbaum, 2006) celeth@diversity (and so was inclusive
to people with a disability) and was so allied witie social model. As difference and
heterogeneities could be managed within this thetirg capabilities approach offered an
alternative to the currently homogenized policyrfeavork of special education (Terzi, 2005).
Thus, the approach allowed for multiple identitesl factors to contribute to experience, and
in this way it perhaps also offered an alternatteethe social model's dichotomy of

impairment or disability.

The capabilities approach was originally develofmeédxplore poverty and the related
and associated inequality (Sen, 1992). The apprbattharticulated with a liberal egalitarian
philosophy and approached the idea of equality feodastributive perspective. Inclusion was

considered a moral issue and thus offered an sttegechallenge to policy makers. When
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applied to education, inclusion was considered ratomg in order for democracy to be

achieved (Nussbaum, 2006, and also Armstrong 20@0; Clough and Corbett, 2000). For it
was considered, that if democracy and equality coubt be accomplished within an
educational environment, then the principles ofiadogistice could not be instilled in the
adults that pupils become. As Marcia Rioux saiduiBgin education is a commitment of the

public education system to social justice’ (RioR807: 107).

Whereas the social model was framed in a matdridigcourse, the capabilities
approach used ‘freedom to choose’ as its measurmeagfuality. Thus, those who were
oppressed and discriminated against had less fne@dal opportunities to make fulfilling life
choices. Rather than looking for equal resourdes,dapabilities approach argued that the
capacity each person had to pursue well-being ghbelequalized. Within this, well-being
was considered to be derived from potential forcfioming and capabilities. Functions
referred to the activities and notions that ‘cansti a person’s being’, (Sen, 1992: 40) for
example nutrition, health and happiness. In additio having the capacity to function, an
individual must have capabilities: ‘the freedomdaad one type of life or another’, (Sen, 1992:

40). It was the idea of freedom to choose that weadral to the capabilities approach.

Capabilities were measured according to three r@itepersonal characteristics
(including age and gender but also more abstrastemis such as intelligence); external
circumstances (such as inherited wealth, locatfampbringing) and inter-individual variation
(describing the differences between people in teomwhat their ambitions are, and how
successful they are in achieving their aspiratioi$grzi, 2005; Sen, 1985, 1992). When
applied to education or any aspect of social liyitige capabilities approach arguably went
beyond the social model and the current educatidicypframework in that it could recognise
both impairment and social barriers.

If transport were accessible, personal assistamseprovided free at the point of use,
and household items were designed to be inclugiegxtra costs of living with an
impairment would be considerably lower than thegspntly are. In other words, some
additional costs are unavoidable costs of impaitmerhile others are costs of
disability.

Burchardt, 2004: 740
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Thus, it could be used to meet Norwich’s (1993) @@ an accommodation of both the
‘individual personal’ and the ‘social organizatiofNorwich, 1993: 20) and the interaction
between the two. It also worked from an emancipapasition as the individual’s aspirations
influenced the capabilities measure, thus a pensohthe right to decide for themselves what

is important, and what is required to make themaéqu

Education is a key theme in social justice. In ®mwh the capabilities approach it is
fundamental both to being and doing. A formal etiocais not just the key to employment
and qualifications but to a rich cultural life. Fexample if pupils leave school unable to read,
they will be limited in their career opportunities)d in the fulfilment of reading as a pastime
(Terzi, 2005). In this way, education can be seea aapability that will inform and develop

future capabilities and freedoms.

Since participation requires basic educational Iskitlenying the opportunity to
schooling to any group, for example, female chitdris immediately contrary to the
basic conditions to participatory freedom.

Sen, 2000: 32

In turn, any restriction to learning (either impaént related or social barriers) could restrict
future opportunities. Therefore education shouldbgseen as a resource limited issue (again,
explored in Chapter 3), but one of social justisere an individual's life-long fulfilment
depends on a successful experience of educatiomddiition, the compulsory nature of
compulsory education ensures that all childrennléae social values extolled by the system
that educates them, (Rioux, 2007). If equality isetedbe learned, then it needs to be learned

in school. Therefore education can be termed,

... both an end in itself, that is, a process througfiich personal development and
respect are obtained and a means to an end, tlzeat istegral part of the achievement
of social citizenship.

Basser, 2005: 534

In addition, any society will advance only if thedividuals within it advance, thus making
individual learning a prerequisite for social dephent (Sen, 2000).
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In criticism of the capabilities approach, impaimh&as framed as a disadvantage,
and this perhaps failed to reflect the positive €agen neutral) life experiences of disabled
people. The assumption of disadvantage generateddta that disabled people required
compensation (for example, time, remuneration &gallrights) in order to achieve equality
and freedom. In one way then, the capabilities @gugr faced the same problem as the social
model and SEN policy, in that disadvantage needebet measured in order to adequately
compensate. However Terzi (2005) argued that ssddisitage is just an aspect of what
influences capability, this will not cause the stagor division that currently dominates special
education (Minow, 1990). Terzi claimed that the aaijities approach, when applied to
disability, floats over the materialist divisionstlveen impairment and normality; over special
education policy’s normal and SEN categories; argt the medical model’s resources or no-
resource dichotomies. Further the impact of impairtrand social barriers become relational

and so are able to co-exist and contribute evenly.

If disability is seen as one aspect of a perserjgerience, balanced with factors such
as age, gender, health, economic status, aspisatind so on, then disability becomes an
aspect of each person’s identity rather than a danmg label. Therefore it cannot be owned
by ‘expert’ professionals. Indeed no decision stideé imposed upon any individual if the
capabilities approach is to be seriously engagei. winy assessed disadvantage becomes an
issue of social justice rather than a case foreaiip minority issue relating to legislation such
as the Disability Discrimination Act (DDA, 1995)hik has the advantage of giving justice to
people without them having to define themselvesahy anti-normative category. It also
challenged the configuration of the DDA where agiividual must fight for their own rights.
Rather the onus should move to the social strucf{fwe example, school, education
department, local authority, government) to deligecial justice to all its members. Thus,
they are automatically free then to feel like @hg as ‘disadvantage’ as a concept is

recognised to occur (potentially at least) to albjple.

Though managing to avoid an isolating and segnegdaibel, the capabilities approach
may fail to adequately indicate how redistributishould work. Redistribution cannot be
infinite in demand or in amount (Veatch, 1986). \Wh8en originally conceptualised

capabilities, he examined poverty. Within this dieh cut-off point can be determined.
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Nussbaum (2000) has argued for agreed minimunrierite be constitutionally ratified in
order to guarantee human dignity, and so address isheligible for recognition or
redistribution without using the segregating terohigy of specific disadvantage, or the

arbitrary and inconsistent cut-off currently usedpecial needs education.

The capabilities approach may indeed offer an rat@re to the social model without
having to relinquish the idea that social barridisable. So far in this Chapter, normative
structures and special needs education has bd&ued as contributing to the segregation of
disabled people. The full participation of disabfebple in education, rule making and social
cultures is envisaged as mandatory to allow equdiefore we leave this discourse of justice
though, the final section will examine the debateuad what happens when ideas of justice
conflict. This is illustrated by considering thghis schools have to exclude disruptive pupils,
in the interests of the majority of students.

2.5 SEN and Disruptive Behaviour

So far in this Chapter, disability has been franasda social construct, the result of social
barriers rather than impairment. The disabled petsas been characterised as an oppressed
and medicalised being with little political agenoy rights to citizenship. Within this
construct, social justice appears to be necessatyaar. To highlight the issues in providing
equality in practice, this Chapter will now turn ¢onsider how schools have traditionally
responded to disabled pupils who engage in disrefiehaviour.

Schools employ teachers to adopt the role of psajaal expert. The expertise of
teachers extends beyond the subject matter of leasbn to a wider role as the teacher has
responsibility for discipline and performance (btteirs and their pupils). The introduction of
market regulation into schools (for example thétig request a placement and league tables)
imposed an ultra-competitive framework on schobleughout the 1990s (generated by the
Education Reform Act (1988) implemented in Englamtl Wales and influencing Scottish
policy in the 1990s). Such programmes have beditised for encouraging segregation of
‘difficult’ pupils,
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Schools may ... ... be encouraged to expel studentswmihey find difficult to
teach.
OECD, 1999: 34

Education policy that promotes market frameworks haen criticised for encouraging the
segregation of disabled pupils into special schoAl schools had to compete for pupils,
disruptive or low-attaining pupils were consideradthreat to the school’'s public image
(Armstrong and Galloway, 1994). As many of thesddobn have a diagnosed condition

which contributes to their special needs statusnesompairment groups have become
synonymous with disruption in the SEN literaturer (€xample pupils with Attention Deficit

Hyperactivity Disorder (ADHD), Social, Emotional dmehavioural Disorders (SEBD) and

Autistic Spectrum Disorders (ASD)) . Swann (1992asured an increase in the number of
students with behavioural problems removed fromnstaeéam into special schools, a form of
exclusion then that doesn’t appear on the scha@olrds. On the face of it, market frameworks

result in unequal and unfair treatment of disalplegils.

This poses a problem for the social model and ticeakjustice/capabilities approach.
Some children are considered to be outside the stneam framework, because their
behaviour is not framed by their impairment, butthg unsettling impact it has on the rest of
the school. This argument is supported by the lmgease in the number of pupils diagnosed
with conditions relating to behavioural problemsr(éxample, ADHD, ASD and SEBD). So
who is the social justice framework defending bgisting on inclusion? The rights of the
pupil with a behavioural condition must be weighaghinst the rights of the other pupils
sharing the same environment. Promoting equalityiadlusion for disabled pupils is not the
issue per se, the issue here is of the inclusiopugils who can be violent or aggressive

(whether or not this behaviour is related to anentyihg impairment or condition).

The expansion of the SEN category to include yquemple with disruptive behaviour
has been afforded a materialist explanation by séimeexample, Riddell, (2007) referred to
an earlier study (Bowles and Gintis, 1976) to suppee argument that education policy had
evolved to compensate for the consequences of igaltstpBritain. Specifically, pre 1990s,
children from socially disadvantaged communitiesrev@ot given the same educational

opportunities as children from affluent communitiegher as they were expected to enter into
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blue-collar employment, academic performance wassidered relatively unimportant.
Thus any child from a deprived background withaméng difficulty or who struggled to read
would be less likely to receive educational supparguably this is still the case as people
diagnosed with dyslexia are much more likely to ecitom middle or high income homes.
The collapse of the youth labour market throughbet 1980s was supposedly tempered by
greater pressure for young people to stay on aiagdchnd thus barriers to learning became
more evident (as the young person stayed at sdbodbnger) and more disabling (as the

academic work got more difficult) (Tomlinson, 19&&ddell, 2007).

Education is the linchpin to the argument becatise the school system which is
responsible for knowing and judging intellectuailisband thus justifying the social
and economic place of individuals. The school sysie structured then to act as a
sorting system for the long-term social and ecoroarder rather than to equalize
opportunities.

Rioux, 2007: 113

It seems that the correlation between deprivatimsh @EN has been accepted without
guestion by policy makers and practitioners. Thik is an accepted fact rather than a situation
to be challenged. Kumar (1993) and Mortimore andt¥/l(1997) have provided evidence to
support their claim that low educational attainméntlinked to poverty. However, low
educational attainment seems to have become taantanmto SEN. The conceptual link
between social deprivation and impairment has méat strategies used by local authorities in
England and Wales to determine what proportion hafirtbudget should be allocated to

supporting pupils with SEN (Evans, 2007).

This is an example of policy excluding pupils dauim a triangle of disadvantage: low
socio-economic background; disruptive behaviour 8&iN status. Armstrong and Galloway
(1994) described how the policy of competition, ormied by the market regulation
framework, forced schools to focus on those pupiist able to optimise a school’s reputation
and their league tables. The Education (Scotlarud2081) (discussed in detail in Chapter 3)

permitted focus on impairment as a valid reasomdoroval from the mainstream class,

. reforms have encouraged teachers to re-define mbgponsibilities towards their
pupils as the notion of professional competenceniaged away from being defined in
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terms of managing and retaining disruptive pupilmiainstream classes and towards
successfully negotiating their removal by formaessment procedures.
Armstrong and Galloway, 1994: 176

Armstrong and Galloway continued by arguing th& grocess then located the breakdown of
a mainstream placement as due to the deficit otlhild, rather than a weakness of policy or
pedagogical practice. The SEN label, rather thatepting resources, may actually have
contributed to the segregation of the child. Tlisruptive behaviour could be pathologised in
a way that allowed schools to disregard their ddityducation as being outside their expertise.
The assessment process for gaining a record ofsnesy be less about determining
appropriate resources and more a way of legitirgisifailure to cope with certain pupils. This
was demonstrated by the fact that exclusion oftmuwed at the same time as an assessment
was initiated, further reducing any chance a chiight have of returning to a placement in
mainstream education (Armstrong and Galloway, 199iiting from a rights perspective,

Rioux commented,

The challenges that children present because ofdiferences, should not provide an
excuse for inaction and exclusion.
Rioux, 2007: 115

This point was further expanded on by Ainscow, wias worked closely with educational

practitioners to implement social justice theonpipedagogical practice.

It is very easy for educational difficulties to Ipathologised as difficulties inherent
within students. This is true not only of studewith disabilities and those defined as
‘having special educational needs’, but also oséherhose socioeconomic status, race,
language and gender render them problematic tacpkmt teachers in particular
schools.

Ainscow, 2007: 150

This section has explored arguments that some rehilget caught in a triangle of
disadvantage that inflates issues until segregatimhexclusion is sanctioned. The capabilities
approach and the social model could frame thispgsession or disadvantage and argue that
the market frameworks have imposed capitalist 8ires on education that reduce the
opportunities for disabled people to participatenainstream education. A deeper analysis of

pedagogical practices might frame the disruptiveabeur as being triggered by inflexible
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and unsupportive teaching styles. However it isemdifficult to see how the capabilities
approach or the social model could resolve thigasibtn. To promote the rights of the
disruptive student is to deny the rights of othtedsnts and staff to be in a work environment
free of violence (disruption in its most extremeniiy. This debate will be returned to in
Chapter 9.

2.6 Conclusion

The DDA Part 4 was launched into an establishedaksgstem which had oppressed and
disadvantaged disabled people. Materialist expiansitfor this generated the medical model,
and this in turn highlighted the role of ‘experiofassionals’ in acting for, and not with,

disabled people. This Chapter has considered thiéedlges made to this social order from the

social model and the capabilities approach.

The social model challenged institutional discriation in all sectors of life. The
disability movement emerged in the mid-1970s iregpiny the US Civil Rights movement and
anti-discrimination lobbyists representing gendard arace equality causes. Strongly
politicised, the movements were committed to endimggdominance of the medical model in
their lives, and ending the consequent segregdtmm opportunities and citizenship. The
social model was their manifesto for change. Thmateds written into the model were not
open to negotiation. Despite the strength of time@ssage, campaigns and critique of the
dominant order, it was almost twenty years betwibenUPIAS (1976) promoted the social
model (Oliver 1990) and the first rights-based $é&gion: the DDA (1995).

The social model succeeded in initiating the cimgiéeto discriminatory practices in the
UK. Through their academic writing, the disabiliyovement successfully brought into focus
the oppression faced by disabled people. Thus @eulate political movement became a
sharp and vicious critic. They succeeded firstéedming part of the established order, and
then in confronting it. Perhaps the inflexibility the social model can explain why it took so
long to influence policy. The inflexibility was chenged from inside the movement (Thomas,
1996, 1999; Crow, 1996, Shakespeare and Watsoii, B¥fakespeare, 2006) for presenting a
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limited argument. By focusing on only social basighe social model gave the SEN

framework no means to articulate with it, thus rigsany negotiations for change.

The capabilities approach argued for greater ppaiion of those who live by ‘rules’ in
making the rules. Nussbaum (2006) argued that sablid people had traditionally and
historically been unable to contribute to the rulest governed equality, they could not hope
to be equal. Thus to achieve inclusion and equaligabled people must be actively involved
in making new laws and policies that representrtherests, in order to achieve equity, a

similar case was made by the social model.

Though the capabilities approach and the socialeinibpdme disadvantage and criticise
education structures that segregate pupils out afnstream placements they do not
sufficiently acknowledge the tensions within ediaraof including pupils who are disruptive
in class. The fight for equality and inclusion flisruptive pupils is tested by the impact their
behaviour has on other pupils. Thus in order tagmtothe rights of pupils and teachers
generally, some pupils may be excluded and thisia@n(and how the social model and

capabilities approach might inform a resolutionll wontinue to inform this thesis.

In the next Chapter, the issue of inclusion willdmnsidered, in light of education and
SEN policy over the last 30 years. The normativelehof administrative justice (Kirp, 1982;
Riddell, 2006) will be used to examine the SEN fearark and assess where barriers to

equality and inclusion exist for disabled pupils.
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3 Chapter 3 — From Segregation to Inclusion:

Policy, Practice and Special Education

3.1 Introduction

Rawls (1971, 1980, 1996) argued that people un@abfelly cooperate (by this he meant ill,
disabled or impaired people) should not be incluitdal contractarian models, or be involved
in law making. Rather their needs should be comsttlafter social contracts have been drawn.
In many ways this seems to reflect the way spesmiaicational needs (SEN) provision has
been developed: as an afterthought to mainstreamaédn. In order to study education
provision for disabled pupils, it is necessarytfit® have an understanding of policy and
practice, and secondly to understand the theotdétamaeworks that have informed it (Riddell,
2006). This project occurred at a time when twaoneavorks were competing for dominance
within ‘special’ education: needs-based specialcatianal need (SEN) framework and the
rights-based anti-discrimination legislation. THeNsframework was inspired by the Warnock
Report (DES, 1978) and led to the system of reagrdne most affected pupils. The rights-
based framework was influenced by the human riggenda and the social model (which in
turn emerged from the civil rights movement) antied to emancipate all disabled people to
political freedom and autonomy. In addition, shostfter the fieldwork was completed, came
the Education (Additional Support for Learning) ¢8and) Act, 2004 (ASL Act). The ASL
Act was still in the form of a Bill during the demination of the surveys and the qualitative
fieldwork, yet its influence had been detected andis considered in this Chapter. The
purpose of this Chapter is to trace the policy tgwaent relating to the education of disabled
pupils and to critically assess to what extentqyohas moved from segregation to inclusion.
While this Chapter charts the evolution of the StEmework, the next Chapter will debate
the growing influence of human rights in UK antsdiimination policy and specifically the

advent of the Disability Discrimination Act.

The first section of the Chapter presents a rewaéveritical writing in the field of

education and will explore approaches to ‘spec&ucation in the first section of this
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Chapter. In particular Riddell’'s six normative mtsdef administrative justice (2006) will

be looked at in depth. Influenced by Kirp, (1982heila Riddell aimed to critically assess the
motivations behind education policy by looking ke tdominant framework in which the

policy was formed. In this Chapter, Riddell’s pessiive will be used to review the policies
that make up the SEN framework and will aim to detee why a social justice or a rights-

based framework did not articulate with specialaadion earlier than 2001 (SENDA, 2001).

The Chapter will progress with an account of therdek Report (DES, 1978) and how
it hoped to end the bureaucracy that permeatedatidncand promote inclusion. This section
will continue by examining the theoretical basisibe the development of the SEN category,
and how it has been interpreted in practice, paerty by the Education (Scotland) Act 1980
(as amended). | aim to highlight the tensions betwpolicy and practice that have been
allowed to develop and which have led to inequadid an infringement of the rights of
disabled and SEN pupils.

The next section will focus on the nature of isaun and how the 1980 Act allowed
segregation to exist in practice despite the strprgposals for inclusion inherent in the
Warnock Report. Support for segregation, still bbteevident in parent-led groups will be
considered. This discussion will highlight how tlesumption that inclusion is better,

(generated by equality), has been challenged.

This discussion will be followed by an exploratioh the consequences of labelling
students as having SEN. This label was intendetedoice stigma. However this has not
happened in practice. Minow (1985, 1992) termeteatdilemma of difference, describing the
need to create a category so that resources antioadd support can be provided which
automatically, it seems, creates a degree of origyifor those eligible to join the group.

The issue of discipline and impairment is a crusiattion of this Chapter, and the
themes introduced here resonate in the data Clafgarticularly Chapters 7 and 8). The
increase in pupils diagnosed with conditions thatassociated with disruptive and anti-social
behaviour has given mainstream schools a new duwaléen inclusion. The current SEN

framework, it is argued, in focusing the failureléarn on the deficit within the individual
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child, prevents a fair review of how school envirents and pedagogical practice form

barriers to learning for these pupils.

Finally, the comparative work between Scotland Bndland and Wales is used in this
Chapter to highlight trends and so is a mechan@ntiitical thinking rather than being an
exhaustive and comprehensive description of poli8gottish education has developed
alongside English policy and this has resultediffeiing approaches to SEN. | will consider
how this has impacted on practice. In particulag tharket and consumerist frameworks
(Riddell, 2006) have been shown to have a greatpact on English and Welsh schools, than
schools in Scotland. In turn, the rights-led legisin, such as the Disability Discrimination
Act (DDA, 1995) encompasses the entire UK. The @gtion of different influences on SEN
in this Chapter will allow in Chapter 4, a full dgb of how the DDA articulates with the
different educational frameworks north and southtteé border. The UK was the only
developed country to introduce SEN reform (in thesg of the Education (Scotland) Act 1980
(as amended)) without allocating additional resesy¢Wedell, 1988) and the consequences

are explored in this section of the Chapter.

3.2 The Domination of Professionals in SEN and Ot her
Administrative Frameworks

In this section, contributions by Kirp (1982) anwlékell (2006) are considered. This will aid a
critique of the policy that forms the SEN frameworkhe work of Sheila Riddell is
particularly relevant as her critique of educatipolicy spanned the arrival of the rights
movement into UK legislature (the Disability Disaination Act, 1995) and the new
additional support approach (Education (Additiogalpport for Learning) (Scotland) Act,
2004). This section provides an outline of Ridde#ociological interpretation of policy and

will be used to critically consider the terms off§policy throughout this Chapter.

David Kirp (1982) offered a comparative essay oa debate on special education
reform, outlining how a rights based-influence omeékican special education had increased
justice for pupils in the US compared to the prsi@salism dominating in the UK. In his

essay, Kirp reviewed the huge changes in speciaatin policy that had been developed in
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the UK in the 1970s. Kirp concluded that policyluginced by professional, political, legal,
bureaucratic and market regulation frameworks madabhe education of disabled pupils.
Riddell (2006) added managerialism to frame how piicy had developed. In order to
clarify the character of each framework, RiddeBatéed how each one was associated with a
mode of decision-making, legitimating goal, modeao€ountability and remedy for user (see
Table 3.1).

Table 3.1: Six normative models of administrativstice. From Riddell, 2006: 12

Model Mode of | Legitimating Mode of | Characteristic
Decision- Goal Accountability | Remedy  for
Making User
Bureaucracy Applying rules | Accuracy Hierarchical Administrative
review
Professionalism| Applying Public service Interpersonal Second opinion
knowledge complaint to a
professional
body
Legality Weighing-up Fairness Independent Appeal to | a
arguments court or tribunal
(public law)
Managerialism | Managerial Efficiency gains| Performance | Management
autonomy measures sanctions
Complaint  to
ombudsman
Consumerism | Active Consumer Consumer ‘Voice’ and/or
participation satisfaction charters compensation
through charter
Markets Price Private sector + Commercial ‘Exit’  and/or
mechanism profit viability court action
Public sector —+ (private law)
efficiency

Kirp (1982) argued that despite the opportunityntcoduce influences that could have
improved social justice and equality for disablegbifs, UK policy continued to be dominated
by professional frameworks for a number of reasbirstly research that informed policy and
the writers of policy were not disabled. For exammphe Committee that created the Warnock
Report (DES, 1978) was composed of educationalepsadnals and ‘friendly’ academics
chosen to maintain the status quo, (Kirp, 1982).gimips representing disabled people and
no disabled people were appointed to the Commifidditionally, although the Report (and
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other Government documents during the decade) midwrage the inclusion of disabled

pupils into the mainstream, no additional fundinrgswmade available to fulfil this proposal.

DES circulars in the early 1970s made explicit ieriee to resource constraints as
justifying the failure of local authorities to ingghent concededly beneficial reforms.
Section 10 of the 1976 Education Act, which calfed integrating handicapped
children into ordinary schools, was not implemerpadly because the resources were
unavailable ...

Kirp, 1982: 168

Thus the potential for a revolutionary approacbkpecial education was limited.

Although the other routes to equality for disalybegbils had some influence during the
early years of the SEN framework (early 1980s) tloky not have the impact of the
professional framework. For example, special edocalvas seen as a minority issue, and
would therefore have little impact on voting patser hence a political framework had
minimal impact on special education policy. Sinlilathe legal framework was hindered from
influencing special education policy in the UK hree ways. Firstly, the lack of a constitution
in Britain provided no legal basis from which taheh a rights-based argument. In the US the

constitution was successfully used to challengedipg decisions by education departments.

Court decisions rejected the arguments of schostricis that certain needs of

handicapped children were unaffordable. The cangiit, said the courts, does not

carry a price tag — the implication being that theseds were not demands to

redistribute resources which might be compared witier demands, but were absolute

entitlements

Kirp, 1982: 169

Secondly, in the UK, appeals against decisions miaglea local authority education
department could at best change the circumstaoncakd individual child, but would have no
impact on other children facing the same barriglence the effort and cost of a litigious or
administrative appeal in the UK was prohibitiveaqvhe potentially small reward. Appeals in
the 1970s and 1980s were rare and generally urssfat€Kirp, 1982). Finally, the potential
of a legal influence on special education was daragdy the fact that no legal expert sat on

the Warnock Committee. Evidently special educatwas considered remote from legal
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matters, though this is problematic as citizenshgwill be discussed in the next section,

requires a legal basis for rights and freedoms.

Omitted from Kirp’s analysis was the influence bg&tcivil rights movement, mostly
because it had not had much impact on the educatiodisabled children. Although he
concluded that the professional framework dominadédidrameworks were essentially made
up of professionals or adults making decisionsdieabled pupils. The views of children and
disabled people were not reflected in any of tleen@works influencing special education.
The dominance of bureaucratic and professionaldvaonks in SEN policy was at the expense
of the consumerist voice of parents and childrédmough some parents were more powerful
and vocal than others, in terms of assessment (RexfoNeeds) professionals always had
more power than parents (Armstrong and Gallowa@2i%wann, 1987; Tomlinson, 1981)
and children (Armstrong et al 1993). In contrasbf@ssionals were able to negotiate with
each other as power was perceived to be shareds(Amng and Galloway, 1994). Indeed the
Record came to be seen by some practitioners aseaulrratic tool to reach a decision

already made,

...the decision to refer a child for assessment isallis made in anticipation of a
particular outcome: either the removal of a chionf the school or the acquisition of
additional resources. In consequence, an assesamdat the 1981 Act is seen by
teachers merely as a bureaucratic mechanism fectef that outcome.

Armstrong and Galloway, 1994: 187
Though Kirp (1982) considered the influence of laweatic, legal and market
regulation frameworks on special education to betdéid, Riddell (2006, and Brown, 1994),
writing with a focus on the 1980s and 1990s, wdearcthat they too dominated policy in
Scotland. Each framework not only defined the probhttended to, but indicated the mode of
accountability and suggested the resolution. Thadframework chosen, governed the ease by
which service users could engage with the policg aght their case (Riddell, 2006). For
example, a sector or system dominated by a burateiéramework relied on hierarchies and
followed rules to ensure accountability and comesisy. Service users were represented by
categories, rather than individual needs, and wskdinistrative reviews to challenge any
decisions. In contrast, the professional frameweals founded on the knowledge of experts,

claimed to focus on the individual rather thanriaguirements of practitioners and users could
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appeal to professional bodies if there was a damtishey wanted to contest. The
professional framework may have worked well if grefessionals were indeed experts and if
they were independent of the budget controllergshéncase of SEN, the same psychologists
undertaking Record assessments were employed alydathorities and pressurised to reduce
expenditure. This dual role effectively undermiredy efforts to fully support pupils with
SEN (Riddell, 2006). The legal framework aimed tlivker fairness and justice through
independence from the system that supported théceeuser. The court or tribunal system
aimed to resolve conflict (see Riddell, 2006: 18danore detailed review).

The Conservative Government of the 1980s and 19¥0senced the rise of three
further frameworks: managerialism, consumerism aradket regulation. Kirp (1982) also
stated that these three frameworks had increasifigence on American education. As
Riddell argued (2006) managerialism aimed to op@refficiency by applying performance
measures (Clarke and Newman, 1997; Newman, 2004)ke¥l regulation aimed to increase
value for money and quality by setting service mexs in competition with each other.
Finally consumerism sought to increase servicesugdtuence on service development. Such
influence contributed to citizenship in that théermakers become undistinguishable from the
rule-users. It worked alongside market regulatiorefsure that competition did not over-

emphasise efficiency and profit to the cost of merquality (Riddell, 2006).

The (theoretical) outcome of consumerist and mées&édt principles was greater
efficiency, effectiveness and value for money, sjntn a social re-enactment of
Darwinist principles, services which were poorlyapted to market conditions would
wither and die ...

Riddell, 2006: 60

Though the consumerist framework permitted theigpétion of parents, children continued
to be hidden from impacting on policy. With the ketrand consumer frameworks, the most
effective form of redress for service users wasquit the provider and move elsewhere
(Riddell, et al, 2002). However, articulate serviegers from mid to high socio-economic

backgrounds were more likely to afford such a niagjoh.
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The Conservative doctrine of freedom of choice beesy in education, the freedom
of parents who can afford to choose among schbatspever the freedom of all parents
and students to choose any learning they wish.
Paquette, 1997: 74
Although these three frameworks were extensivepliag by Conservative Governments in
the 1980s and 1990s, they have remained popularhand continued to influence the
Labour/Liberal coalition that was existent at Holyd throughout the time the fieldwork for

this thesis was conducted.

Although Riddell (2006) and Kirp (1982) comprehigel/ distinguished between the
six administrative frameworks, in practice, theyevikely to co-exist within a policy (though
to differing extents). What is clear from these mledis that service users had limited
opportunity to influence policy. As consumerism whs only framework that automatically
made the user ‘visible’, a policy must incorpordltés framework in order for users to
participate. However as consumerism rarely existathout markets, not all users were
equally heard. The six models of administrativeigeswill be used throughout this Chapter
and thesis to critically assess SEN policy. Inipalar the aim is to explore how well the SEN
framework acknowledges the rights of disabled chiidto be treated equally and fairly. The
next section will chart the origins and developrsesftthe SEN framework in the UK.

3.3 The SEN Framework

The Warnock Committee formed in 1973 to review adiooal provision in the UK for

children and young people with disabilities of bodly mind. The report the Committee
produced in 1978 introduced a new concept of SEhe Term SEN as outlined by the
Warnock Report (DES, 1978) was intended to refeerwironmental, social and cultural
disadvantages that could impact on educationainatent rather than rely on the distinct
medical categories of the 1944 Education Act (1945 in Scotland). But despite making
such inclusive noises the Warnock Committee alatedtthat special schools would still have
a place in the UK’s educational system, thus egdBntontradicting their political message
of inclusion for all. The Warnock Report informeget Education (Scotland) Act 1980 (as
amended). This formed the basis of the SEN framew®he impact of this Act and

consequent amendments will be discussed in thissec
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As discussed the Warnock Report had argued fousimh for all pupils and aimed

to de-institutionalize the experience of disablegifs (Heward and Lloyd-Smith, 1990).
Therefore the Report (1978) challenged the segmust model of education imposed by the
Education Act 1944 (1945 in Scotland). Under thadier system, children attending special
schools were not only isolated from their peers dab from academic attainment and so
future economic competitiveness (Brighouse, 2000practice the 1944 Act was interpreted
along bureaucratic lines: special schools wereugetusing eleven medical categories to
determine eligibility (Evans, 2007). This was padue to the emphasis of the 1944 Act that
focused on assessing the aptitude of the averagerorative child. If an education policy is
focused on the normative child, children who ligside this descriptor will always fail to be
valued by educational policy. In this way educatpmiicy was used to manage (rather than
educate) disabled pupils in terms of choices, nessuand opportunities (Riddell et al 1994).
Kirp (1982) described SEN as an afterthought.

British special education is ... almost exclusivehe tprovince of specialists, an
institutionally marginal service isolated from ordry schools and managed by a
specialist group ... Special education was an afteght in the history of publicly
provided schooling in Britain.

Kirp, 1982: 142

Though the Warnock Report argued for inclusioe, 1880 Act (as amended), stated
that segregation into a special school was jusdtifie mainstream placement was considered
incompatible with the efficient education of otlaildren at the school; that the child could
not access the support they required in the plangraad finally, that the placement was not
an efficient use of resources. Sanctioned segmyatas glossed over as the Act launched a
new definition of SEN that removed deficit overtlpm the ‘label’. Within the Act, special

education was defined as,

...education by special methods appropriate to tliirements of pupils whose
physical, intellectual, emotional or social devetgmt cannot, in the opinion of the
education authority, be adequately promoted bynargi methods of education, and
shall be given in special schools or by other appate means.

Chpt. 44, Part |, (1) (5) (c) Education (Scotlanct)A1980
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Although a medical condition did not specificallyature, the emphasis was nevertheless,

put on the child’s impairment as restricting thascess to a traditional curriculum.

The Warnock Report encouraged a shift from buresycto professionalism in order
to provide a relevant and individual assessmemtach child’s needs. The greater knowledge
generated by the Records assessment process wahtiio have three advantages for SEN
pupils. Firstly it would promote the attitude tH3EN pupils were deserving of attention and
resources. Secondly, it would recognise the valugaking an individual approach, and so
each pupil should feel personally respected. Andlliy, the in-depth Records would place the
emphasis for change on schools encouraging themotify learning environments and so
become inclusive. Unfortunately the same groupgrofessionals that diagnosed using the
eleven categories that pre-dated the Warnock Repere employed to produce the Record
assessments. Therefore medical doctors and psysisiavere able to increase their role as
‘expert’” without having necessarily any greaterighs into education or learning. Thus in

practice, the shift in attitude predicted by theridek Report was unlikely to materialise.

The 1980 Act (as amended) did implement the WarnBeport's proposal of
Recording children aged between 2-18 years witmguoced, complex or specific SENs.
Once identified, the local authority had a dutyofen a Record for each child of school age
that required regular provision reviews. The Recamhed to ensure that children with
profound or complex SEN could access appropriateatbnal provision. The Record was
only opened if a medical doctor approved this ditel @ompleting a medical assessment of a
child’s needs. Thus the decision to open a Recodd@provide a contract (as the Record had
a legal status) of additional support provision wizede by a professional. Social workers,

psychologists and teachers could also assess itdeaold contribute to the Record.

Parents could appeal against the decision to Reoordontinue Recording; the
summary of the child’s impairment; the statemenSBN arising from those impairments and
the nominated school. Such an appeal had to bedbdghin 28 days of receiving the Record
(Chpt. 58, (4) (1) (63) (1-5)). The Sheriff couldenrule the decision of the appeal committee
in the Scottish Court system, if successfully jp@tied by either the authority or the parent.

The Sheriff had the choice of forwarding the caséhe Secretary of State for consideration,
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before delivering their decision. A child or parerds unable to appeal against the measures
proposed by the authority to meet the assessediSEMNy cases because provision was not
guantified (Riddell, 2006: 31). Therefore althoughchild may be recorded, there was no

guarantee that the educational provision met tipeosal of the parent or child.

Once written, the pupil or their parent had litdpportunity to appeal against the
content. The appeal procedure available to parems intimidating, would make little
difference to the actual provision provided forithehild and not surprisingly, was little used.
Therefore professionalism continued to dominateethécation of disabled children. Although
the parent could contribute their opinion about thbe the child had a SEN, the education
authority had the final decision about whetherlti®| would be attached, (Chpt. 44, Part I,
(62) (1) Education (Scotland) Act 1980). Therefalthough partnership working with parents

was encouraged, there was no doubt that the batdmpzver remained with professionals.

As discussed, the 1980 Act (as amended) arguedyriater partnership working
between local authorities and parents. This affitriine rights of the parent to make decisions
on behalf of their child. It also encouraged sonegrde of consumerist behaviour from
parents as they were permitted to request placamami assessments. In this way, the
Warnock Report and 1980 Act (as amended) createds#on that they did not intend between
schools as experts and parents as consumers,tansi@n was also created between articulate
parents who could use placement requests to advhaoechild’s opportunities and parents
unprepared to exploit the system. In practice, pmefessionalism that dominated the
Recording process (1980 Act, as amended) did reityearticulate with consumerist themes
of choice and accountability (limited though it WwaBerhaps in recognition of this tension, the
1980 Act (as amended), while increasing the roléhefparent also placed new responsibilities
on parents. For example if a parent did not enthe# child attended a Record assessment
they could be fined.

In abolishing the ‘handicapped pupil’ label and @®ven medical categories, the
Warnock Report (DES, 1978, 43, paragraph 3.25nded to both eliminate stigma and move
away from the bureaucratic pastime of ticking botesssess need. However, the 1980 Act

(as amended) had to define the resource costsugiagdg disabled children who required
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additional support to access education. To determiimat additional provision was
required, local authorities were required to deteenthow many children in their area met the
definition of SEN and required continuing reviewhub the bureaucratic framework continued

to shape the provision of education for disablegilsu

Perhaps the failure of the 1980 Act (as amendet®gally protect the rights of pupils
and parents is a reflection of the lack of legakesentation on the Warnock Committee. The
Committee did not include any legal representatmed also failed to include a sociologist,
despite the fact that assumptions were made alocidl svalues and dimensions, (Lewis and
Vulliamy, 1980). Kirp (1982) commented that of ttveenty-six Committee members, only
one was the parent of a disabled child. In addjttba Committee did not embody any of the
diversity it claimed to represent, for example ¢hetrere no non-white or disabled committee
members. In this way the Committee itself imposedfgssionalism on the process of
producing their report. They used their expertisg@fessionals to inform their conclusions
rather than the lived experience of disabled pupls the capabilities approach to social
justice (Nussbaum 2006) (discussed in Chapter 2)ldveay, citizenship and emancipation
cannot be delivered by professionals but by fulltipgation of disabled people. The
continued dominance of professionals on the Warr@akmittee was reflected in the move

to a professional model in the application of theording process.

In summary, dominant models of professionalism lameaucracy continued to define
education provision for disabled children. Desmteempts by the Warnock Committee to
promote inclusion, the 1980 Act (as amended) wées tabcontinue placing disabled pupils in
segregated special schools. The Warnock Committggoped the use of Records to provide
individual and relevant support (and so to fad#tanclusion) but these were under
professional control and parents were given littlgportunity to contribute to them or
challenge aspects that they did not agree withrefaee the SEN framework continued the
exclusion of parents and disabled children fromivabt participating in decisions that
concerned them. The recording system in Scotlarsl vad sufficiently informed by legal or

consumerist frameworks to allow a user-friendlyeadsystem to emerge.
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3.4 The Special Educational Needs Framework and
Inclusive Schooling: A Contradiction in Terms?

As noted in the last section, the Warnock Rep®78) promoted the concept of inclusion.
The Records it proposed were aimed to offer disablaldren the additional support they
needed to attend a mainstream placement. Howeigem#itssage was lost within the terms of
the 1980 Act (as amended). The Act continued tonjitesegregated education and so there
was little incentive for schools and educationaf@ssionals to alter the education system.
This section will explore in more detail why theclusive principles of the Warnock Report

did not materialise in practice.

The Warnock Report (DES, 1978) reasonably arguad SEN pupils belonged on the
same continuum of academic ability as all childmather than belonging to a distinct group
(Riddell, 1994). This is evident by the argumentiwi the Warnock Report that an estimated
20% of pupils would fit the SEN category at somepduring their education: thus indicating
the transitory and inclusive nature of the term SEN the face of it, this understanding of
SEN promotes inclusion as there are apparently roangls for segregation. However, the
Warnock Report went on to advise that some childvenld require a Record. These pupils
would represent a predicted 2% at one end of tidireaum. To support their placement in
mainstream education, additional support could bedenavailable if approved by the
Recording process. Although the Report and the 1W80(as amended) stated that support
within mainstream was preferable to a segregatediapschool placement for these pupils,
(Dyson and Millward, 2000) the division between B®ed and non-Recorded pupils was
sufficient to maintain the status quo of segregata@ some. In practice, this tension between
inclusion and segregation often led to integrat@gracterised by special units located on the
same campus as mainstream schools and sharing szsuarces (teachers, rooms and

equipment for example) (Ainscow, 1999).

Hegarty (2001) claimed that education policy relgtio pupils with a SEN has moved
from segregation to integration to inclusion ovbe tpast 40 years. Despite this general
transition, the SEN framework, as discussed, erdotbe provision of education within

segregated special schools for those children &a#stto engage in academic progression and
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assessment (Lunt, 2002). In fact Swann’s (19858)L88alysis of school statistics revealed
no sign that any move towards integration or incdl$ad occurred. Indeed in 1991 there was
an indication that the number of primary childreegregated into special education was
increasing (Swann, 1991), particularly in the ca$echildren with behavioural difficulties
(Swann, 1992). A more recent review of Governmequrés has shown that between 2002-
2004, a third of English Local Education Authostimcreased the number of disabled pupils
educated in segregated provision (Rustemier an@hay 2005).

The use of special schools and units not only édidpupils but educational
professionals. As a consequence the special edactacher becomes an expert in their
‘field’ rather than an expert teacher. Such isolatand polarization within education then
allowed for competition between different kindssehools for resources each arguing priority,
rather than a cohesive solidarity between all teecfLewis and Vulliamy, 1980). This further
reduced the potential for inclusion. This dualismeducation (between normative/mainstream
and special education) has been described as se ‘fabnsciousness’ where a different
pedagogical approach is assumed (Florian, 2007)helRaa number of academics have
indicated that ‘special’ teaching strategies wordlwvith all pupils (for example, Cook and
Schirmer, 2003; Vaughn and Linan-Thompson, 2008ji&@nd Norwich, 2005). Though the
‘intensity’ of delivery may differ, the approach ise same. If this is indeed correct, then
arguments for segregation become redundant. It msans that mainstream teachers are

automatically special education experts.

The ambiguities in the Act allowed it to be intef@d in polarized ways, and
Tomlinson (1982) argued that this was the resulientions that existed within the terms of
the 1980 Act (as amended). In particular, shectsgd the Warnock Report for claiming to
have a humanitarian approach that did not transkdte practice, “The rhetoric of special
needs may be humanitarian, the practice is comindl vested interests” (Tomlinson, 1982:
75). The 1980 Act (as amended) protected profealsbrtareer structures (medics and
psychologists) at the cost of providing educatianalusion for disabled pupils (Tomlinson,
1982). Oliver (1985) related this argument to tleenthance of charitable organisations, not
necessarily proficient in academic or pedagogicaltens, but involved, nevertheless in

special schools. The issue here was that separapegial schools from the same
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infrastructure as mainstream schools is anothen fafrexclusion, particularly as charitable
involvement encouraged the perception of dependd/igkell, 2003; Burrows, 2003).
Oliver's point is made by considering the compasdi tiny number of mainstream schools
run by charities. Len Barton encapsulates the aegwmbut also indicates that academic
writing in the field of education and sociology hasen culpable for hiding the issues that

existed and oppressed,

What sociologists have argued is the view that eondor the handicapped has
developed as a result of progress, enlightenmedithamanitarian interests, is totally
unacceptable. The experience of this particulaaddiantaged group has generally been
one of exploitation, exclusion, dehumanisation gegllation.

Barton, 1986: 276

Though a powerful argument, some have argued thitil$ to recognise that some
children will progress outside of academic asseasmmmdels, whether they are included or
not. For example Croll and Moses (1985) claimedt tBarton’s argument was too
conceptually political, and identified discriminati where it did not exist, thus undermining
the humanitarian intentions of the 1980 Act (a®aded) in providing schools outside of the
assessment model for those children who would ltefrefn it. Oliver (1985) and other
supporters of the social model argued that onlyangly critical approach would be sufficient
to affect change and therefore their arguments waligl. It seems that the arguments are
describing different scenarios, the disability moeat were clearly trying to remove barriers
to learning, and Croll and Moses (1985) could benséo argue that assessment-led

mainstream school could be a barrier to fulfilmfemtsome children.

A further tension becomes apparent when inclusampplied in practice. If education
was only about fulfilment, then inclusion could &ehieved. However as Brighouse (2000)
argued, schools also endeavour to promote econcpmgpetitiveness and to strengthen
pupil’'s post-school employment opportunities. Tioigether with the related marketisation of
schools introduced during Thatcher’'s years in @ffi{ce. league tables) does not allow for
diversity to be promoted or celebrated unless it ba done within this framework of

attainment.
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One barrier to inclusion that goes against the mitawdgan assumptions made by the
social modelists and egalitarians (as discusse€hapter 2) is that some people want
segregated education. Special schools are popueim@ many parents, and the deaf
community has actively campaigned for the righetiucate pupils in an environment where
British Sign Language is the dominant language, dedf culture is promoted (Ainscow,
2007).

Supporters of special education, including someemtar have fought to keep special
schools open because they are believed to offat @evision for their children. Their view
may be correct; for example a segregated placemeatspecial school is funded at around
four times the level of an integrated placements2at, 1987). Parents aware of this fact

cannot be blamed for assuming that the segregédedment must be superior.

From this brief overview of SEN provision it is alethat although inclusion may have
influenced policy, there is significant variation how this was realised, (Lindsay, 2003).
Norwich has argued that the current practice ofati@n can be interpreted in similarly varied

ways,

... the issue of whether we talk about special olusige education. Do we assume that
there is something additional or different abouteca education compared to
mainstream or general education? Or do we assuahehn mainstream education is to
be extended or enhanced to accommodate or incluelediversity of learners? Is
reference to anything additional or different anfiawf discrimination? Or does talk about
inclusive education just perpetuate the apartnésperial provision which critics have
identified in reference to special educational s€ed

Norwich, 2002: 482-483.

This relates directly to the tensions within the NSEramework as discussed in the
introduction. That is, any additional need mustdamntified with sufficient detail to develop a
suitable learning plan. However this process cabeachieved without describing difference
or without attributing labels. Negative connotatioare derived from labels and so stigma
occurs (Corbett, 1996). This argument is balancgedhle continuing popularity of special
schools among many parents who consider the poovid be well suited to their child’s

needs. Segregation may not be consistent with ggubut equality might not be the right
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yardstick to measure the appropriateness of anaidacplacement. This Chapter will
continue to explore how this tension appears wiphoficy and manifests in practice. In the
journey from segregation to inclusion, policies dldowork to eliminate stigmatisation of the

group it aims to support.

3.5 SEN: A Label of Difference

A major barrier to inclusion was the set-up withéducation of a category of special
educational needs. As Florian (2007) has arguedtevir the label, a distinction is made
between normal pupils and those who require pronighat is additional to or different from
the majority. Once labelled into a category of elénce (Minow, 1990), the stigma of
inferiority follows as pupils are considered toWweaker learners. The process of developing
policies in education relevant to only a minoritgutd, in itself, be seen as an act of

segregation, isolating that group from normativpezience.

Problems also existed around the definition oftdrten SEN. Florian and Pullin (2000)
suggested that defining the term in relation tamadive progress placed ambiguity at the heart
of SEN. This is because normative progress is isistent and individual differences of pupils
will emerge due to alternative teaching stylesiffetent schools. Therefore a child who has
SEN in one school may not be considered to have BE&hother. Dessent (1987) placed
criticism on the Warnock Report for claiming to wseontinuum approach as in practice it is
at odds with the dichotomous division of eitherihgwor not having SEN. This dichotomy is
imposed by the need to allocate resources. In ipeathen, bureaucracy and the need to
categorise overrides any attempts at inclusion.s&s (1987) argued that the division
between having SEN or not, is arbitrary and isalaé in different areas of the UK. Thus the
SEN label is not given fairly and cannot be seeradsol of social justice, and therefore
cannot achieve the equality it aims to. Imposirgdithotomy (by attributing the SEN label to
a child) leads to segregation either from normagixperience for some or from resources for
others. In their research, Thomson et al (1989kwerable to reliably determine a threshold
and nature of special educational need which cgultantee recording. The researchers also
made the point that if they could not determine twinauld consistently trigger a Record, how

could strategic planners of educational servickally support additional need in their region
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satisfactorily? Variation in the number of Recordstween different local authorities
revealed that Recording policies operated difféyemt different areas, partly due to the

bureaucratic operation of the Recording procesa¢Ber et al, 1988; Thomson et al 1989).

Overall, it appeared that the type of provision engnced by children with special
needs was influenced by a mixture of geographytig®and luck.
Riddell and Brown, 1994: 11

Scottish figures have shown that the variation ketwlocal authorities in the number of
pupils who have been Recorded is fourfold and t@ation in the percentage of pupils in
special school placements in thirteen fold, (SsbttExecutive, 2003). This is the case even
when island communities and regions that don’t hgpecial schools are removed from the

equation. If they were included, variation woulddsen greater, (Riddell, 2007).

Tomlinson (1985) also criticised the new SEN lagejuing that it was too broad. In
including non-impaired but socially disadvantagegbifs into the definition (a step that has
been re-taken with the Education (Additional Supgor Learning) (Scotland) Act 2004),
Tomlinson argued that funds were being divertednfrtisabled children. Berliner’'s (1993)
interview with Warnock in the Guardian Newspaperesded her admission that additional
resources are only allocated once a Record exisistefore the remaining 18% of school
children who are on the continuum of need suffitieto be recognised by the Warnock
Report (DES, 1978), but who do not have a Recordadt have less spending on their needs
as it is either spent on optimising the attainnwnthe majority, or diverted into supporting
those with the legal tools of redress, that is,ead®d (Berliner, 1993). This theme is returned
to in the data Chapters where experienced difiesibéeemed to be placement specific. Once a
Record exists, SEN becomes a legal term and sambre than just a semantic debate here. A

pupil could have legal protection and resourcesni@ placement but not in another.

The move to a homogenized label of SEN allowed gmbji to pour into the

educational system as different local authoritiefsned it differently.

The report’'s ambiguous treatment of so many ispeesitted enthusiasts to embrace
it for wholly inconsistent reasons. The author eti®n 10 of the 1976 Education Act,
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which proposes integration of handicapped childtended the effort as a
‘magnificent and important’endorsement of integration, even as the genecatisey
of the National Union of Teachers observed that ane glad that the Warnock Report
does not advocate speedy integrafion’
Kirp, 1982: 163 quoting in turn forfTimes Educational Supplement, June 23, 1978
and®Times Educational Supplement, May 26, 1978
Elliott (1990) criticised the decision to removeetleleven categories, arguing that each
diagnosis indicated a pattern of support and ressuthat could be tailored to each child.
Without the guidance inherent in this model, resmg SEN became unfair, unpredictable
and difficult to control as the SEN label faileddescribe the nature of the deficit. This view
was echoed by Critchley (1981), though coming feomedical position, he did argue that at
the very least an impairment should be aetiolotycalifferentiated, for example, a

neurological deficit would require a different sopipprovision to a socially acquired deficit.

The Warnock Report aimed to aid inclusion and drel dtigma associated with the
‘handicap’ approach by developing a new term of SEhther than using medical conditions
to guide decisions about which pupils should getitamhal support, the Warnock Report
preferred to group all children together. Thusdteih who could be described as SEN were at
one end of a continuum and not a distinct categdityis approach might have been
conceptually strong, but it failed to attend to taet that pupils who were considered to have
SEN would probably need additional resources. Thecation of resources imposed a
bureaucratic category on the SEN label after alle ™efinition of SEN is sufficient to

stigmatise and exclude but insufficiently precis@llocate resources reliably or consistently.

3.6 Continuing Tensions: The Rise of the Disruptive Pupil

In this next section | will consider the rise ingdunumbers, diagnosed with conditions such as
SEBD (social, emotional and behavioural difficidlieand ADHD, (attention deficit
hyperactivity disorder). Pupils with these condisoreflect a sub-group of disabled pupils.
Resistance to the inclusion of these pupils isdua to the claim that pedagogical practice is
unable to meet their needs. Rather, the argumemtesented that these pupils are unable to
meet the disciplinary requirements of mainstreamcation. This highlights the tension

between defining SEN as a deficit of the child ®adailure of pedagogical structures. Clearly
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these map on to the social model’s impairment/disatilichotomy, and the consequent

problems this has posed for SEN are considered.

The tensions that continue to exist in ‘specialu@ation originated in the strategies
inspired by the Warnock Report (1978). This tengielates to the dilemma of identifying
children in order to assess their need and deterthi& resource implications but at the same
time labelling them knowing that stigma follows. A®rwich, (1993) argued, although the
1980 Act (as amended) moved away from categoiiey, ¢ould not evade labels. Supporters
of the social model (for example; Armstrong, BarnBsrton, Corbett, Oliver, Slee and
Tomlinson have all written on this issue) have aythat disability is caused by the social
barriers of institutional discrimination and opies. According to this argument, labelling is
seen as conceptual segregation, a devaluing iothegness of abnormality. However, unless
‘difference’ is determined then support provisiam flisabled pupils or pupils with SEN will
be inadequate (Lunt, 2002; Norwich 1993; 1996). in&stion of categories into one
encompassing label of SEN makes assessments (RRewecgssary. Without them the
individual experience of impairment is homogenized providers get lost in the consequent
ambiguity. For example categories such as SEBDlabvad) and profound needs are used to
describe different impairment sets by differenthauities. In order to alleviate this tension an
understanding of the theoretical reasoning behertiam definitions should ensure that the
appropriate terminology is used. Further an undadshg of the political movements behind
policies is required to understand how resourcésaets are made, for progress must provide
equality in practice, not just in theory.

A tension has also been seen to exist in the SBNdwork which simultaneously
focused on the deficit of the child (categorisatadnmpairment) and the deficit of the school
environment (the Record is used to provide addilisapport to remove barriers to learning).
This individual/social dualism caused tension aadflect within any school-based approach
to additional support. Some have argued that withis tension, the individual deficit model
has prevailed in significance, particularly cond@egnpupils diagnosed with social, emotional
and behavioural problems. Newell (1980) and Lewid &ulliamy (1980) quoted in Kirp
(1982: 162-3),
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... while schools retain structures and practicesiiare entirely undemocratic, and
which only allow as alternatives apathetic or actmonformity or disruption and
rejection, it is the schools we must label as gisve and not the students.

Newell, 1980: 8

Problems endemic to schools become easily tradslede become problems of
particular children and practice suggests thatgoaization is followed by isolation,
rather than eradication of the causes of the pnoble

Lewis and Vulliamy, 1980: 7

Perhaps the most controversial area of concefmeimiclusion debate, are those pupils
who strive to maintain a placement because thgdirment causes them to struggle to meet
the disciplinary demands of mainstream. Pupils mbagd with SEBD, ADHD, global
development delay and so on, are recognised asdhavoblems focusing their attention for
periods of time, for being easily distracted, aodifeing poorly organised. Within mainstream
school such behaviour is framed as a disciplinaeis#t is not difficult to see how these

conditions have developed a discourse of exclusion.

Such teacher labelling can all too easily leadetéfsilfilling prophecies, so that pupils
come to exhibit those properties which have beeigasd to them. Not only that, but
other teachers cahink pupils exhibit these properties even when theytdon

Lewis and Vulliamy, 1980: 7

Thus, such pupils are seen as a threat to the lmemamanagement of the entire
school. Inclusion ultimately undermines school ghige. Tomlinson (2001) reported that
teachers and unions are increasingly concernedtabeurise in disruptive and violent
incidents. It may be fear talking, yet on one lewehools may be showing inclusion within
the exclusion of disruptive pupils. Excluding pgpwho challenge discipline is a form of
inclusion as it is extending the same respongislito all pupils. To allow some pupils not to
follow some rules would be in itself a form of segation. Slee (1995) has called ADHD the
‘label of forgiveness’ to describe the way unacabf@ behaviour is re-framed as acceptable
because it relates to a condition. This may allowcfitioners to focus on the school
environment and curricula rather than the defiditttee child. But if school environments

remain restrictive, how are teachers supposedabvdh the disruptive behaviour?
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A study by Hjorne and Salijo (2004, in Riddell, Z0)@xamined the experience of
pupils with a diagnosis of ADHD in Sweden’s schodley concluded that environmental
factors, such as curriculum or approach of thehegcwere not considered as barriers to
learning, rather the deficit was the focus. In #ddj parents tended to acquiescently or
passively accept the teacher’s version of problefssroutes to challenging discrimination
require the involvement of the parent, it is wangithat parents might not feel able to argue
the point. Chapter 8 will return to this issue,the interviews generated by this project

highlight this tension.

An extreme response at either end of this specfie. ignoring pedagogical barriers
or ignoring impairment barriers to learning) mayrbeognised as potentially discriminatory.
Yet the middle position may still not be adequatét @an place blame on both the school and
the child. As the ‘blame’ is shared, the respotigjbior learning is diluted between the two,

sufficiently in some cases to prevent action, aspsaare formed.

... a 'with us or against us’ type of debate has qxéa the field in ways that have
made it difficult to move practice forward.
Florian, 2007: 11

Unless resources are available to remove barrileas is provide additional support) then the
blame could undermine learning and curriculum deljv This argument has been used by
McKay (2002) to criticise the social model’'s almestclusive focus on societal barriers to

learning,

... many cohorts of experienced teachers ... have tagyht that impaired hearing is
not a barrier to learning, because real barrieve babe constructed socially.
McKay, 2002: 160

While arguing that some barriers to learning aresozietal, McKay could be challenged by
the example of a deaf pupil. If the teacher usgd Bnguage to communicate with the pupil
then social barriers or impairment barriers woutd interfere with learning. The assumption
that all pupils communicate best using English saeial construction and a potential barrier

turning impairment (in the case of the example) mtdisability. This interpretation of events
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demonstrates the linearity of the social model, rehié the teacher adopts the optimum

teaching pedagogy for this pupil, they fail to coomtate with the rest of the class.

The social model, in focusing on social barriergglacts to acknowledge that
impairment barriers exist. Thus after the lastadearrier has been removed, and education is
inclusive, a child whose impairment causes pain aitekpless nights, will be at a
disadvantage. Promoting diversity in the classrooay be advantageous and progressive as a
social principle but it is insufficient alone. I inot only negative attitudes that prevent
mainstream teachers from engaging appropriately #EN or disabled pupils. Training and
technology are also required to make a differefite social model is a bright ethos, but it

loses its strength as soon as it is applied.

Yet the alternative may be worse. The number ofldotm diagnosed with a
behavioural difficulty and segregated to a spesiahool from a mainstream placement
increased throughout the 1980s (Swann, 1992). ®héntied segregation of some children
and in particular those with behavioural difficaktilocates the problem with the child. This
exclusion reinforces the notion that teachers imsteeam schools are unable to challenge the
barriers to learning related to the impairmenidactice, segregation blames the child.

Such polarised ways of thinking arguably deny tbenglexity of the experience of
disability. Terzi (2005) argued that the causdtdinf disability coming from both impairment
and society should be considered together. Henhée Wocal authorities are searching for
funding formulas to manage resource allocationy thee directing attention away from
consultations with disabled pupils, and responisasdre more about a change in attitude than
expenditure. Dyson (1993) argued that schools teethbrace the diversity in the classroom
(of which SEN is just an element) and develop isicle and flexible pedagogical practice.
This approach is simplistic according to Norwich993), who argues that it could be
considered a form of oppression. That is, placegponsibility for learning wholly on the

school ignores the agency of the pupil.

In considering the right to equality for all disaBlpupils, a dilemma emerges in the case

of pupils who are disruptive. In protecting a clldight to an inclusive education,
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consideration must be given to the rights of othggils and professionals. Schools have not
coped well with this dilemma and disruptive puplisve increasingly been placed in
segregated placements. The next part of this Chaptere-examine these themes with a

critical comparison of the development of the SENrfework in Scotland and England.

3.7 England and Wales versus Scotland: Different
approaches to SEN

The focus will now turn to the contrast betweenacadional systems in Scotland and the rest
of the UK. The theme of consumerism will be re—added as it will be shown that the
English system went further to encourage it. Resoatlocation will also be considered as a

major barrier to equality.

Having distinct educational systems in England WAfales, and Scotland meant that the
1980 Act (as amended) was written twice, one fahaagion of the UK. The way Scotland
interpreted this legislation differed, not only base education delivery and assessment was
structured differently but because of a strongbop®tof equality compared to England. For
example, the conclusions of the Scottish Educabepartment Inspectorate Report (DES,
1978) was influential north of the border. It sugigel that school curricula were designed in
such a way that they could be a contributory fattoeducational difficulties. Further, the
report emphasised that teaching methods should daéfied to aid inclusion of all pupils
before children were assessed according to anyithdilised deficit model. The report was
radical and argued that inclusion could be achiav&dg the same curriculum for all pupils
but varying the speed of progress. Inclusion a tavel would avoid losing contact with
peers, lack of stimulation and a lack of motivatiorwork hard at school. However the report
argued that responsibility for this strategy shob&l placed on the classroom teacher, thus
indicating that no resources would be made avalabhelp adapt pedagogical styles or local
authority-wide support put in place. Thus the répaas criticised by educational practitioners
who struggled to accommodate their new respongdsli(Allan, Brown and Munn, 1991).
Although similar noises were made in England andléd/gDessent, 1987) no formal

document was published.
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The 1980 Act (as amended) gave all parents the tghequest a placement at a
school of their choice going further than the agged policy in England and Wales. This
might have been expected to increase consumepstidghaviour in Scotland though this did
not occur. Rather, the influence of the 1988 EdanaReform Act (operating in England and
Wales only) encouraged parents to approach edacasi@ product rather than a service, and
to behave as consumers. It imposed market-likeegfies, inspired in part by Margaret
Thatcher’s privatisation drive and impacted on stlthoice, competition between schools for
resources and local management structures (Ev@04,).2Thus the partnership with parents
ideology encouraged by the Warnock Report (DES8189ad greater impact in England and

Wales where a Board of Governors, which had tashelparents, ran each school.

The 1988 Education Reform Act has been criticisszk (Barton, 1993) for imposing
league tables thus reducing pupils to attainmepirés. In turn, this sent a message to pupils
unable to contribute to the spreadsheets, that thdynot count, further isolating and
ostracising these children and young people. Thas@wative policy agenda introduced
competition and market forces into education tauaprecedented degree with the 1988 Act.
Schools were afforded greater autonomy at the esgpehthe power and control once held by
local education authorities (LEA). The reductiondareaucratic working was intended to
increase the quality of educational provision, mgheory, schools would compete for the
limited resources, raising standard in all schoaBA in England and Wales developed
funding formulas to produce budgets based on eelobos objective need (for example the
number of pupils weighted by age). A SEN factorldalso be computed into this equation.
Here, the labelling of pupils had direct conseqesror expenditure and so need became less
an issue of meeting additional support needs antk rmbout budget management. As a
consequence of this management framework, LEA igldfa and Wales that included SEN
within their formula generated a higher number tatesments compared to other authorities
(Lunt and Evans, 1994).

.. it provides a perverse incentive whereby childae® of more monetary value to a
school while their special educational needs comtito be a problem, and the more
severe the needs, the more money will be avaitabdepport them.

Evans, 2007: 52



J. Ferrie Chapter 3 87

In addition responsibility for each child’s attaiam was shifted to parents as they were
encouraged to act as consumers searching out gteplaeement for their child rather than

accepting local provision (Brown, 1990).

A centralised and standardised curriculum and assest strategy further placed an
expectation on all pupils to participate acadenhycdihus, those children unable to compete
academically were devalued by the system and irestases removed from school statistics,
as they would otherwise reduce the school’'s perdoice data and possibly result in lower

funding or lower placement requests.

Pupils with special educational needs are unlikelyoe the pupils that schools are
competing to attract, since their performance ststenay detract from the school’s
overall position in the league tables, their ‘bebav may discourage other parents
from choosing the school, and meeting their neealg Ibe costly on the school budget.

Lunt and Evans, 1994: 43

In consequence, the market economy as applieducaédn, could have encouraged schools

to exclude pupils who did not contribute to thecadls performance targets.

This is arguably the most troubling aspect of ownaesearch. It has revealed how a
competitive context that values narrowly conceiveieria for determining success
creates barriers to the development of a more sinaleducation system.

Ainscow, 2007: 154

Rather than seeing all schools improve together,Gbnservative’s marketisation of
education resulted in some schools being left watthuced budgets and educating children
whose parents were unable or unmotivated to bel@aveonsumerist ways. Therefore
regardless of a pupil having a SEN or disabilityequality existed in British education
(Riddell, Brown and Duffield, 1994). Thus the etaiian notions of social justice that were
embedded (albeit almost hidden) in the Warnock Re(ES, 1978) were almost totally

eroded by the Tories’ competitive individualism dBell and Brown, 1994).

In turn, this emphasis on academic attainment fedws only one aspect of what we
might expect education to deliver. Social and peataevelopment were pushed out of the

syllabus as they took second place to attainmdme. 988 Education Reform Act involved
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little consultation with teachers and their resgongas hostile, particularly given that
elements of the curriculum that had previously pie@sented barriers to disabled pupils (i.e.
those around personal growth and fulfilment) weisimised (Copeland, 1991; Heward and
Lloyd-Smith, 1990; Swann, 1992; Wedell, 1988).

Also according to this legislation, school-fundimgchanisms changed. Eighty percent
of funds per school went straight to the schook Témaining twenty percent was diverted to
the local authority and spent on administrativets@sd additional services costs (including
provision to support pupils with a statement). Efi@re additional support costs for each pupil
were not controlled by their school, but by theacdl authority (Evans, 2001), and
consequently were at greater risk of being cutbadks increased layer of management
amplified the bureaucracy for statemented pupily and created a barrier to responsive and
appropriate support. A child, who had an individeducation plan that required additional
support, would have their needs met by the schdwidgyet. However a child with a statement
of needs would have their additional support needsby the local authority, and so schools
and parents recognised the enhanced provision ights raccessible via the Statementing
process. It is this mechanism that has contributedhe greater consumerist behaviour
exhibited by parents in England and Wales. Indst&d¢cturing budgets in this way created no
incentive for schools to minimise the impact of awment, for this would ultimately reduce
resources for the whole school, (Lunt and Evan84)19A similar financial mechanism was
set up in Scotland following the publication@é&volved School Management - Guidelines for
Progress (SOED, 1992b) reflecting the terms of the 1988 dadion Reform Act, but as
parents were still not formally involved in Sch@@bverning Boards, the consumerist impact

was limited.

The provision that committed to integration withihe Education Act 1980 (as
amended, governing England and Wales) was notewriito the Scottish 1980 Act (as
amended). In addition, Scottish schools had no tutgteract formally with parents (Riddell
and Brown, 1994), so at the same time as the ShoRifice Education Department argued
against the deficit model as applied to SEN puphg, 1980 Act (as amended) sanctioned
segregation on the grounds of deficit. Thereforacatonal provision for SEN pupils in
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Scotland, in the early 1980s, was not as egalitasm the Scottish policy makers would

have liked.

Circular 4/96 (SOEID, 1996) was published twelvearge after the 1980 Act (as
amended) became fully enforceable, and was relerdptto Scotland. The circular supported
a more flexible approach to the recording procéss tin England and Wales, though the
English/Welsh Code of Practice (DfE, 1994) did hgquasi-legal status (Riddell, 2006). The
Circular aimed to clarify the assessment procesk rarinform parents and young persons
about their rights and access to provision under ritcording system. No new rights or
provision came with the Circular, rather it wash® used as a guide to the 1980 Act (as
amended). Part of the reason it took twelve yeansroduce was because initially the guide
was not considered necessary. Journal articles medsure from the voluntary sector
collectively encouraged the Scottish Office EdumatDepartment (SOED) to consult and

produce such a guide as the ambiguities of the 2@80as amended) became evident.

The 1990s brought change in Scotland that demdedtra return to ideas of social
justice. The 5-14 curriculum was published as dinds rather than law and was introduced
over a long time frame, encouraging consultatiotwben the SOED and teachers (SOED
1992a para 20.3). The guidelines required all guigilcomplete ‘level’ A of a standardised
test before being subjected to national testings Bimed to encourage participation for all
who could. However even ‘level A’ required a degofégeaching and it is not clear whether
special schools were committed to teaching to léuel, given that a child’s success would

require them to teach the national syllabus.

In summary, the rise of managerial, consumeristraatket frameworks in England was
a response to the ‘individualist’ approach of then€ervative Government. Here education
was framed as the pathway to future competitiveiregtobal markets as pressure was put on
attainment levels and league tables. In this wdycation conformed to Oliver's materialist
argument as a source of oppression for disabledl@e(Oliver, 1990, 1996). These
frameworks were written into English and Welsh laia the Education Reform Act 1988.
Although the same frameworks’ influences have béetected in Scotland, it has been to a

lesser extent due to the absence of a law, arfeettmhger time frame afforded to the change.
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3.8 Conclusion

It has not just been the inflexibility of the sdamodel that has prevented a rights-based
policy to impact on education before the DDA. Theessary framework of consumerism did
not influence education policy in the UK until tlae 1980s and 1990s when the Conservative
Government aimed to match reform in the US (Kir@32). Even though this framework has
influenced policy (particularly in England), it hdsen tempered by the drive towards
efficiency and profit originating from the marketgulation framework. Therefore the route to
challenge SEN policy seemed unavailable to sergsrs. Although some parents may have
had the opportunity to influence decisions, thisswet the case for all parents, and so
consumerism had a limited impact. Indeed imprownglity of provision for the children of
articulate parents meant that there were less res®uo share among parents who were

unable to take advantage of consumerist influence.

Riddell’s model of administrative justice (2006) smasefully applied to SEN provision.
Dominant frameworks of professionalism and bureawycestablished in the post-war periods
continued to segregate parents and pupils fromvedgtiparticipating in decisions that
concerned them. Professionals were given greatgratan deciding which children required
additional support. Variation between local auttiesi in Scotland and England demonstrate
that professionals were not working on an agreédokelefinitions or assessment criteria.
Thus some children were left without additionalypsmn through accident of their location.
In addition, the absence of legal or consumerisirgjpts) representation on the Warnock
Committee perhaps contributed to the dampeninpesé voices in the terms of the 1980 Act
(as amended). As a consequence, the recordingysylte not allow a user-friendly appeal
system to emerge. Thus parents were left with fegnaes to appeal against the content of

their child’s Record, leaving the expert profesaiaimchallenged.

Inclusion has been defined as a process to patioip removing barriers where they
exist and highlighting learners at risk of failufie be inclusive, policy must be capable of
learning, and creative problem solving (Ainscow 020 As all pupils are offered equal
opportunities, they also must take an equal shamesponsibilities. Therefore inclusion is

necessary to satisfy the disability movement’'s ¢afl emancipation and the capabilities
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approach’s call for human dignity and equality. Ajar barrier to inclusion has been shown

to be the continued endorsement of special schaold,therefore, the segregation of some
pupils. Indeed it has been argued that the movartsvintegration has not been endorsed by
policy, and also does little to end the experieoiceegregation for pupils and their teachers.
This division in location allows an artificial dsibn of attitude to emerge as mainstream
teachers consider that they don’t have the expettisteach SEN pupils. This in itself is a
barrier to the creative problem solving that teashgill need to engage with in order to
deliver inclusive education. While children with I[SEor disability are located in different
classrooms, inclusion will not happen as educapiopviders will be under no pressure to
examine how their pedagogical practices contrilagtbarriers to learning. The continuance of
special schools was endorsed by the 1980 Act (andead). While such blatant segregation is
permissible, there is little incentive for schoats pursue inclusion. As Ainscow (2007)

demonstrated, inclusion takes effort.

Through the 1980s and 1990s, bureaucratic and gwiofeal frameworks continued to
dominate the education of disabled pupils (Ridd2D06). Although consumerism was
encouraged, it was not sufficient to meaningfultgate partnership working as parents and
professionals continued to have unequal status.tfEmsition from medical deficit labels to
the SEN label was intended to reduce stigma yedileenma of difference (Minow, 1990)
continued. Ultimately, the recording process didigeipils and the allocation of resources to
one group categorised them sufficiently as differéarther, while a division exists in attitude
or location (i.e. mainstream is different to spB¢ithe stigma around SEN will continue.
Perhaps the greatest issue with this is the fadtttie SEN label is insufficiently precise to
describe additional needs or to allocate resourgesbly or consistently. Thus the stigma is

experienced without the allied benefit of bettarteng opportunities.

A comparison of Scottish approaches to SEN withl&mand Wales demonstrated that
the rise of managerial, consumerist and market dwaonks in England and Wales were a
response to the ‘individualist’ approach of the €smative Government. Education became
firmly entrenched in a normative framework, whene tevelopment and future economic
capacity of the typically able was paramount. P@reas consumers bought into the ethos and

schools with successful examination performance ewsought-after placements. The
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introduction of markets placed schools in compatitwith each other for resources and to
attract those pupils most able to positively cdmite to their performance targets. Thus pupils
who were expected to attain high results were défidrgreater status than those unable to
compete academically. In this way, schools becammatgrialist environment to use Oliver’s
(1990) language, and consequently institutionalfypressed and discriminated against
disabled and SEN pupils. The Education Reform A88loperating only in England and
Wales contributed greatly to the move towards ntafi@neworks. Although markets also
influenced Scottish policy, it was not to the saexéent, and parents were not as inclined to

act as consumers, hence the effects have been.muted

The next Chapter will examine the rise of the humghts agenda in the UK. Emerging
policy will be discussed, including the Disabilijscrimination Act (1995) and the amended
Part 4 (DDA, 2001) which applies to education. AgaiScottish/English comparison will be
used to discuss how the DDA has articulated diffdyenith SEN frameworks in England and

Wales, and Scotland.
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4 Chapter 4 - The Recognition of Rights and the

Disability Discrimination Act

4.1 Introduction

This Chapter looks more closely at the rights tkadre presented by the Disability

Discrimination Act (DDA, 1995) and Part 4 (DDA, 2D0 The influence of human and civil

rights will be considered as important in applyprgssure to UK Governments to extend anti-
discrimination policy from race and gender, to Hied people. In creating the DDA, the

Government agreed that disabled people were a ityingmoup that faced oppression and
discrimination.

So far, this thesis has explored whether disable®EN pupils have been excluded from
education opportunities in Scotland and the reshefUK. The first section of this Chapter
aims to focus more deeply on the theme of equalitg looks to an international rights
perspective (informed by human and civil rightsjuEation is a gateway to almost all of these
rights and freedoms yet it has rarely been thedamfua human rights perspective (Rioux,
2007). Just as SEN policy argued for inclusiongermitted segregation, so the human rights
agenda, as framed by United Nations (UN) convest&ro agreed that the cost of inclusion
might be prohibitive though has campaigned for Menfbtates to promote inclusive practice.
The UN has actively campaigned for education t@iperate human rights ideology in its
practices and to move to inclusive models. Thel cights movement has also influenced
rights-policy in the UK. Education policy in the Uss been shaped significantly by civil

rights and this will be explored together with &baccount of how it informed UK policy.

As noted, the SEN education legislation develop#drdntly in England and Wales and
Scotland. As anti-discrimination was a reserved@nathe DDA came from Westminster, and
covered the whole of the UK. However in articulgtiwith the SEN framework, there is
evidence that the DDA was interpreted differentlyScotland. In addition, the impact of a
devolved Scotland will also be considered as aibpless$rigger for alternative thinking in
education compared to England and Wales.
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The terms of the DDA (1995) will then be introdudemimed by a brief history of how it
emerged. While gender and race were protecteditisiBtaw since the 1970s, disability was
not formally considered a source of oppressionl uiné general DDA was ratified in 1995.
The DDA was born from pressure from within the UBot and represented the (then
Conservative) government’s response to lobbyingnftbe disability movement over a 20-
year period. The disability movement and its sonialdel argued for equal recognition and
entitlement to academic opportunities for disabpegbils. The social model was used to
highlight the institutional discrimination that dided certain pupils within the British
educational system. Pressure from the disabilityeneent (and others as stated) eventually
led to the DDA, though Barnes (2007) charted thst fattempt in 1981, and thirteen
subsequent attempts against a Conservative govatrimeéore success in 2005. The section
will continue with an examination of the definitioh disability and discrimination used by the
DDA. Although influenced by the social model, thefidition of disability is located in the
individual rather than the social and expert prsifasals continue to be involved in
determining who is eligible for protection undee thct.

The DDA Part 4 (DDA, 2001) applies to educationhwdlistinct approaches to school
and post-16 education provision. The DDA Part 4ywted inclusion and emphasised that all
children should be educated within mainstream sshmaless this was in direct opposition to
the parent’s expressed wish, or if the child’s sewdre incompatible with efficient education
(Lindsay, 2003). Though this rights-led policy thimly supported and assumed inclusion,
the caveat for exclusion reflected the SEN framéw®dhe DDA Part 4 was seen by some as a
tool to help remove barriers that existed for disdlpupils. However it came six years after
the original DDA (1995) and only after continueangaigning.

The Chapter will continue by considering how the/APBart 4 has worked in practice,
and whether it has delivered sufficient rights tmtcibute to the emancipation of disabled
people as intended. Particular attention will bedga how it has interfaced with the SEN
framework. Also barriers to using the DDA Part 4isthhave come to light over the last six
years will be explored. This Chapter aims to supploe data Chapters and provide a full
background to how the DDA (1995, and as amende@i] )2@as formed, and how it has been
used.
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4.2 International Perspectives: Human and Civil Rig  hts

This section will highlight documents and policywdlpment out-with the UK, to chart how
the rights perspective has increased its presencie political agenda. Pressure from the
human rights agenda will be considered first aamigations such as UNESCO (1994) and the
UN (1982) have helped drive UK policy towards irgthe education. The impact of civil
rights will then be considered as an influencel@DDA and in particular the US civil rights

movement and the impact that has had on educaticonisidered.

Human rights describe a range of rights all necgdsat a human being to live with
dignity, freedom and opportunity. Included undex tanopy of human rights are the right to
political, civil and social participation, educati@and work, family life, an adequate standard
of living, and the right to economic security. Fat, human rights law protects the right to

feel free from discrimination, from violence andttoe, and free to contribute to culture.

The World Programme of Action (WPA), based in theited Nations, focused on
education and declared that education of disabh@dren should take place in the ‘ordinary
school system’ (UN, 1982: 3). Though the declaragohoed the message of the social model
that social attitudes were a major barrier to pgodtion, the WPA did introduce a caveat
reminiscent of the Scottish 1980 Act (as amendee Ghapter 3), that such inclusion was not
always possible. This was re-framed in Article 28h@ Convention on the Rights of the Child
(UN, 1989), which said that the right to inclusiams ‘subject to available resources and
appropriate to the child’s condition’ (UN, 1989hd& UN Standard Rules on the Equalization
of Opportunities for Persons with Disabiliti€4993) called for all human rights laws to
protect persons with disabilities from discrimimatiand protect their rights to equality, thus
anti-discrimination legislation had its roots inhaman rights discourse. Rule 6 of the
Standard applied to education and did not use ressuo limit inclusivity, but neither did
they focus on how pedagogy should change to empaigy of learning for all pupils (Peters,
2007). In addition, although the Standard showedmiment to a barriers approach to frame
disability, it referred to ‘integration’ througho®ule 6, suggesting that the UN had not fully
committed to inclusive schooling. It did howeveatstthat all children should be taught in

mainstream schools and that provision should beenmailable to allow access, that all
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children should be educated in local schools andcimools that had flexible curriculum.
Special schools were only sanctioned if they weseduo prepare children for mainstream a
placement. Th&€onvention on the Rights of Persons with Disabgi{2007) focused on the
right to dignity and freedom and made special miowi for children and women. Article 24
on education stated that ‘Parties shall ensurenalnsive education system at all levels’ for
children ‘in the communities in which they live’ deembrace ‘human diversity’. In contrast to

previous Standards and Conventions the 2007 Cooveallows no caveats except one,

In all actions concerning children with disabilg#jehe best interests of the child shall
be a primary consideration.
UN, 2007, Article 7 (2)

This is the only caveat that may allow Party St&tesontinue to segregate children and young
people into special schools. Like the Salamancee®int then (discussion to follow), the UN
had clearly endorsed inclusive education, but gilrgle guidance on how the transition
should be achieved. Although Britain had suppottedUN directives, a policy response was

a long time coming, (Bynoe, 1991).

The UN'’s crawl towards inclusion was taken up byESCO (1994), and endorsed by
92 Governments and 25 international organisatiddstefs, 2007). In 1994, UNESCO
published the Salamanca Statement, which decldradinclusive education was the best
approach to optimise human dignity, enjoyment ahhla rights, equalization of opportunity,
as an effective means of combating discriminatdtijude and claimed it was the most cost
effective solution (supported by Dessent, 1987;t8)e2000). The Statement encouraged all
Member States to revise education policies, to renthat disabled children had the right to

attend the school that they would attend if theyewet disabled.

UNESCO'’s Salamanca Statement advised that a defirof SEN should be extended
to support socially, culturally and economicallysativantaged children, including children
from ethnic and linguistic minority backgrounds.iFtduty was finally met within Scottish
policy thanks to the ASL Act 2004 and helped raseareness about barriers to learning
beyond the medical categories that still informe€ pfactice (the ASL Act will be discussed

in more detail at the end of this Chapter). Howaher Salamanca Statement did not indicate
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any parameters of eligibility (for example, how eev did a problem need to be before
additional provision was provided?). In a resounggted arena, such breadth of inclusion
was likely to interfere with policy development fasds restricted progress. Thus there were
problems in applying such an ethos pragmatically tie Salamanca Statement did not offer
any resolution to the dilemma it created for polegkers. The absence of a severity scale also
allowed governments to fully comply with the defion whilst vastly limiting the number of
pupils actually eligible. Additionally, homogenigimpupils by grouping them under the single
concept of SEN did not reflect the differing aetgy of need nor the kind of additional
support required. Therefore while inclusion seertmde associated with ideas of liberal
egalitarianism and maximising opportunity for &lidid not translate well into practice. As the
Chapter progresses, | hope to argue that inclusinrggles in practice, because the SEN
framework continues to dominate provision and pnévénclusion from being embraced as an

opportunity, focussing rather on the problems aased with the concept (Ainscow, 1999).

... pedagogy needs to be improved in ways that wddlthem [schools] to respond
positively to pupil diversity — seeing individuafférences not as problems to be fixed,
but as opportunities for enriched learning.

Ainscow, 2007: 148

Despite arguing strongly for equality, there hasrbepposition to the Salamanca Statement’s
definition of the term. For example, supportersspécial schools have argued that human
dignity and enjoyment for some children are bedtiea®d in the non-competitive and
supportive environment of segregated provisioraddition, although equality of opportunity,
as it refers to economic competitiveness, verylyarists within special schools, it could do.

The segregation itself is not necessarily a batoettainment.

The Salamanca Statement had huge influence. Swedsye led the World Health
Organisation to re-think its definition of Disayliwhich was modified to heavily reflect the
social model and distinguished between two dimerssidunctioning and disability (WHO,
2001). Unlike the WHO (1980) definition derided liye disability movement, the new
definition placed the cause of disability with teavironment, and thus added fuel to the

argument that pedagogical practices should changpelude all pupils.
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In contrast to the human rights movement, thel cights movement campaigned to
redress power imbalances between the citizen aadsthte. Historically, the civil rights
movement originated from a growing unease at Statgrol and is heavily associated with
campaigns launched in the 1960s and 1970s thalenged the institutional discrimination

that treated minority groups less equally undeilaie

Education reform in the US has significantly conie the civil rights movement and
specifically from civil cases brought by individadbelonging to a minority group against the
US Government. Such reforms and the process oftefte change have greatly influenced
British education (Kirp, 1982) and so it is usefal consider how the US has approached
equality and inclusion. As the US has a constitutivat protects basic rights and freedoms,
any legislation that combats discrimination in s@Boimpacts on all pupils. Therefore the
principles of a case that involves discriminationtbe grounds of race will inform and protect
the rights of disabled pupils to be free of disenation. A number of civil cases challenged
the segregation of pupils. For example, the priecb ‘separate but equal’ was quashed in the
Brown v Board of Educatiol954) in a landmark trial ending segregated etilucan the
grounds of race (Rioux, 2007). This ruling undemdirany argument that children could be
both segregated and treated equally (MacMillan ldaddrick, 1993). Rioux argued that the
‘separate but equal’ philosophy was a myth, yefoisnd in modern education practice and
provision in countries that claim to have a goodhhun rights record, and this would include
the UK. This myth was so entrenched in educatiolicpdhat separation was argued as a
positive solution for a child. Such education ppliccused on the child’s alleged incapacity to
benefit from education systems that were develdpeeducate ‘normal’ children instead of
criticising the education systems that prohibitedusion and therefore equality. In this way,
defining a child as ‘different’ or having SEN wastna process of inclusion: a way of
determining what additional resources would faatiéttheir learning. It was about justifying
disadvantage (Rioux, 2007, Minow, 1985).

In a later hearing, the US Court ruled that SEN disdbled children faced the same
type of stigma from segregated education provisenhad been experienced by minority
racial groups. This was the foundation for the legght for all children to be educated

inclusively Mills v Board of Education1972). Following this ruling, the Education of All
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Handicapped Children Act (Public Law 94-142, 19#&)nally directed all children to have
access to education, regardless of severity ordyjgesability. In 1990, the Act was re-named
as the Individuals with Disabilities Education AHDEA, 1990) and increased accessibility to
the mainstream curriculum for all students. By doithis, inclusion went beyond the
integrationist idea of sharing the same spaceusnmh in the US grew more common and by
1994, a report from the National Centre on EduaatidRestructuring and Inclusion (NCERI)
detected inclusion programmes in every US statecliddren of all ages and degrees of
additional support need (in Lipsky and Gartner,7)99

However special schools continue to exist demotisgrahe right of parents to make
segregationist choices for their children. In castrto the UK’s professional discretion model
of identifying SEN, US policy was informed by theghl and bureaucratic frameworks
exemplified by the duty placed on each State tatiflechildren with a special educational
need (Kirp, 1982). This legal duty had resulte@% of American school children meeting the
definition of SEN compared to just 2% in the UK. itvig in 1997, Palinscar estimated that
about 11.5% of school aged children were enroll@d special needs programmes in US
schools. At this level, it is apparent that speeication is no longer a distinct branch, but a
significant part of general education (Palinsc887).

The US has certainly taken great steps towardasmar, using civil rights to challenge
against segregated placements. However, rightnatreghe only influence within the US
education system, and not surprisingly perhaps,swoerism and market regulation
frameworks were clearly evident. As discussed eanW context in Chapter 3, policies and
legislation informed by market principles had pugé pressure on schools to assess all pupils.
Such assessments were then used as ammunitiochimols to compete over resources (thus
inclusion may have happened, but was selectiveho¢twdisabled pupils were cooperative, to
borrow the language of Rawls (1980, 1996)). Theas wvidence from the US that schools
had been reluctant to accept SEN pupils who calagress’ the school’s performance scores
or to omit such students from formal assessmentsht® same reason (OECD, 1999: 34).
Though Rouse and McLaughlin (2007) were reviewing British education system, their
observation that reforms which aimed to includepaipils conflicted with standards-based

reforms, leading to tension and confusion for séias appropriate too for the US system.
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The American civil rights movement influenced UKIlipp because it fuelled the
disability movement’s political claim for emancifat. Mike Oliver (1990) reported that the
manner in which the civil rights movement acquitkdir rights was influential. Thus when
campaigning, lobbying and legal routes proved gwdffal, the British disability movement
‘employed other techniques of social protest inclgdorganised boycotts, sit-ins and street
demonstrations’ (Barnes, 1992a: 18). Thus pregautren UK policy makers from disability-

led organisations within the UK has its routeshia US.

In summary, the human rights agenda had grown giyahroughout the 1980s and
1990s increasing the pressure on the UK to respeitid policy. Though the UN and
UNESCO were strongly committed to inclusion, theywe little pragmatic consideration to
how the barriers to inclusion could be challengdds may then, have limited their impact on
policy in the UK. The US largely reflected the UKisove towards inclusion, and also had
been seen to be under the same political presspagscularly consumerism and market
regulation (Kirp, 1982). Consumerism may have hagreater hold in the US due to the
juridification of many services as parents had usgdl systems to fight for rights. In addition

the civil rights movement paved the way for edwrato be seen as a right for all children.

4.3 Scottish Devolution and the Rise of the Rights Agenda

This section of the Chapter aims to map the risth@frights agenda in the UK and argue that,
perhaps thanks to the Scotland Act, 1998, thisahstsonger foothold in Scotland than in the
rest of the UK. The Children (Scotland) Act (1998l be considered for the extra rights
given to children at this time and recognition tbhiidren should be considered as agents of
participation in all decisions affecting them. Téection then considers policy that has added
to the SEN framework, but has arguably placed atgreemphasis on the rights of the pupil

due to the influence of the rights perspective.

A human rights perspective calls for equality, fass and freedom and is consistent

with the concept of inclusive education for all psip
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It is to be a part of society not to be apart freatiety. To understand disability in a
human rights context means to recognize the inémsalthat are inherent to our
institutional structure.

Wills, 2000

Rioux, (2001, 2003) argued that the professionaméworks that have dominated SEN
provision (Riddell, 2006) have undermined the ageon€ pupils in making their own
decisions. In addition, interventions made by pssienals based on the concept of SEN or
disability being an individualised pathology or idéf ultimately compromised the person’s
rights to be seen as a pupil and citizen first.a#dgued, and a point highlighted by Rioux
(2007), to isolate children from education alongsilleir peers, is to exclude them from an
ordinary childhood and the potential for an ordynaadulthood (Barnes, Mercer and
Shakespeare, 1999; Barton, 1995; Oliver, 1996).

The Human Rights Act (1998) covered the whole & tHKK and so was reserved to
Westminster. It was enacted at the same time ata8dogained its own parliament, and
perhaps to reflect this timeliness, the Scotlantl A898) made more than a nod to equality
and rights. Article 14 of the Human Rights Act (89%rohibited discrimination on any
ground, though it did not explicitly refer to disky, it did refer to social origin and birth or
other status. In Part 2 of the act, Article 2 prosdothe right to education though placed no
duty on provision to be inclusive. In line with thieiman Rights Act (1998), the Scotland Act
(1998), underpinned the principles and works ofS$kettish Government with a rights-based
agenda, and also prohibited discrimination on theuigds of social origin, and explicitly
prohibited discrimination on the grounds of disiilThis definition was within the context

of promoting equal opportunities, and so the lagguaas progressive and inclusive.

Scottish policy and welfare had developed diffdsetd the rest of the UK even before
devolution. For example Ozga (2000) identified @ltere of resistance’ in Scotland opposing
the individualist and right-wing Thatcherism, argk tAnglo-centric preoccupations of UK-
wide policy. Further, policy was interpreted difatly in Scotland throughout the 1980s and
early 1990s reinforced by the desire to distingutisélf from a UK Conservative Government
that had little legitimacy in Scotland (McAra, 199ooney and Poole, 2004). This argument

is given to explain the greater tendency for Ssbtfpeople to support left-wing politics, in
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comparison with the rest of the UK. With regardethucation, a more collective ideology in
Scotland had led to greater emphasis on comprererssihooling and thus less social
divisions (Croxford et al, 2000). Yet despite thiggquality still existed in Scotland and this
was true for education as well as other welfareeésgMooney and Poole, 2004).

The rights agenda informed other policy developmergcotland. For example, Part 2
of the Children (Scotland) Act (1995) establishieel tight of the child to be presumed to have
the maturity and competence to contribute to hgar{®heriff Court, Children’s Panel and so
on) once they reach the age of 12 years, though rtteey have been invited to contribute
earlier than this if they showed the aptitude amclination. The Children (Scotland) Act
(1995) supported multi-disciplinary working, antbaled social work departments to formally
highlight the welfare of a child to the educati@pdrtment, and request an assessment with a
view to a Record being implemented. In so doing, Altt was a precursor to the ASL Act
2004. Greater emphasis in involving children wa® ahherent in the Standards in Scotland’s
Schools etc Act 2000, which promoted mainstreanand a requirement to involve and
engage with children in decisions affecting theracdtding to this legislation, the decision to
place a child in a special school should only lkernan exceptional circumstances, (Paragraph
15 (3)) for example, when mainstream education weasuited to the aptitude or ability of the
child; where mainstream could not offer efficiedueation or where mainstream would result
in unreasonable expenditure. This 2000 Act was pathe SEN framework. Coming after
devolution, it could have taken the opportunityptesh inclusion forward and end segregation
on any grounds. Although the Act re-made the caséufl inclusion of all pupils, in practice
it went little further than the 1980 Act (as ametidas the special school or segregated

education options were maintained.

The Education (Disability Strategies and Pupil’'suational Records) (Scotland) Act
2002 (known as DSPERA) is also part of the SEN é&awork, but did introduce a new way of
thinking about inclusion. Of particular significancs the absence of the SEN term from the
Act (MacKay and McLarty, 2003). The 2002 Act placedduty on education providers to
ensure that school education was accessible tuglils (with an emphasis on disabled
students). Education authorities were expectedidiat gheir provision and where accessibility

wasn’t available, to develop and then implemenir tsteategy to achieve accessibility. Within
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this legislation, accessibility referred both te thchool curriculum, and also to the physical
environment of schools. Thus education providersewancouraged to think spatially and
creatively about access to education and educatppartunities. Early indications suggested
that schools were able to audit their physical s€dmit found audits of the curriculum more
problematic. Independent schools seemed to have madinimal gesture to the 2002 Act,
perhaps doing only what was necessary to avoidl lagdgon (Scottish Executive, 2003;

Riddell, 2006). The definition of disability usel this Act is in alignment with the Disability

Discrimination Act 1995. This act could have workeda bridge between the DDA Part 4 and
the SEN framework as in theory it could have metgbcial model’'s demands for removing

all social barriers to end disability.

In summary, the rights agenda in Scotland may f@awed more support than in the rest
of the UK being written into the tool of devolutigBcotland Act, 1998). However the SEN
legislation that appeared immediately after devotutid not increase the rights of disabled
and SEN pupils to be educated in an inclusive enwrent. The next section of the Chapter
examines how the DDA (1995 and as amended) waslapede to promote equality by

challenging discrimination.
4.4 The Disability Discrimination Act (1995): New R ights

After a brief account of the civil rights presstinat had to be placed on UK policy makers in
order to achieve the emergence of the DDA, this@eof the Chapter will consider the basic

terms of the DDA. In particular, the definition disability will be focused on.

As stated, the disability movement lobbied the @ovetive Government fourteen times
between 1981 and 1995 before the DDA was finalgspd (Barnes, 2007). The first reading
of the Civil Rights (Disabled Persons) Bill was uosessful and was prevented from
progressing by a handful of Conservative MPs (Waoath and Corby, 2003). Several factors
may explain the Conservative Government’s evertapitulation. Firstly the Act was passed
during the last years of Conservative rule and maye been intended as a gesture, to sway
those voters looking for social justice to appeaathe political agenda in an attempt to win the

1997 general election. The Conservative Governmeyt have responded to the substantial
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outcry when the 1990 Bill was not passed (Pitt,79Burther, the growth of disability studies
had led to key publications, using Government siati irrefutably showing that disabled
people faced discrimination (Barnes, 1991; Bar2697). As the disability movement grew,
demonstrations became larger and more frequentjlyeafluenced by the US civil rights
movement (Barnes, 2007). Although the DDA was avaht ratified, key exclusions
(education and transport) and get-out clauses awaats limited the usefulness of the

legislation for disabled people.

The DDA (1995) was a landmark piece of legislatsrall disabled people were offered
the protection of a single Act (though in practitevas separated into different parts and
protection was conditional). The Act was of critigenportance because it accepted that
disabled people living in the UK were an oppressehority and faced institutional
discrimination that should be considered unlawitiius disability (rather than impairment)

became seen in law as a cause of discrimination.

... major disability rights laws in Canada, Britath€ Disability Discrimination Act of
1995) and the US (Americans with Disabilities Adt 1890) mandated an end to
discrimination in all aspects of life and requitbé elimination of all types of barriers to
participation in society. As a result the end ok ttwentieth century saw the
establishment of a new era based on civil riglasd] social participation...

(Peters, 2007: 123)

The Act was written in such a way that protectioaswprovided; however the DDA
(1995, and Part 4, 2001) relied on case law toraete how exactly its message of inclusion
and freedom from discrimination should be formedractice (Howard and Cox, 2000). In
contrast, the latest addition to the DDA, the DikgbEquality Duty (2005) has placed a duty
on public bodies to end discrimination without theed for disabled people to actively
highlight where this has occurred. The DDA (preagtihe Duty 2005) depended on disabled
people feeling sufficiently empowered to first rgnse that they had been discriminated
against, and then to bring a legal challenge, ofigainst colleagues, people within their

community or those in a position of power (for exden educators).

As outlined in Chapter 1, the DDA defines disdbilas ‘a physical or mental

impairment which has a substantial and long-tervees® effect on his ability to carry out
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normal day-to-day activities’ (DDA, 1995, Part 1,(1)). The Disability Rights Taskforce
(DRT), set up by the new Labour Government in 198@orted in the documerErom
Exclusion to Inclusionthat the definition of disability given by the DDWas complex and
difficult to use. This was substantiated by Meagfeal, (1999) who estimated that in the first
eighteen months of the DDA’s Part 2, 18 percentasfes heard at an Employment Tribunal
failed on the definition of disability. As a consexpce, it became routine for employers to
challenge eligibility in each case (Gooding, 2008uch confusion over the definition of
disability has led some to argue that the term isisaless addition to the legislation
(Cunningham and James, 2001; Noon and Ogbonna,).2BQfther the cost and stress of
providing the required evidence of eligibility wasen by many as a barrier to making a case
at all (Meager et al, 1999). This argument wasngfiteened when it was understood that the
use of the word disability in this context reinfedcthe medical model. The DRT document
also criticised the DDA for its narrow definitios & allowed only disabled people protection.
It therefore omitted those perceived to be disabletithose who faced discrimination because

they were with, or were associated with a disape@on (Woodhams and Corby, 2003).

Unlike the Race Relations Act (1976) or the Equay Rct (1970), disabled people
had to prove that they belonged to the categordisébility’ in order to be protected by the
legislation. Thus in race and gender cases, itaggsmed that the claimant was eligible for
normal treatment. Enforcing a category of eligtpilassumes that disabled people deviate
from what is normal. That is, it is the status lo¢ laimant that is the primary focus rather
than their case of discrimination. As Woodhams @ondby (2003: 174) argued, ‘...the initial
burden of proof is on the individual to establigtatt they are ‘disabled enough’ by an
impairment to ‘count”. Therefore although the D@4isted to end inequality and difference,
in practice the Act depended on it and so incredisedlifference. Eligibility was determined
at a preliminary hearing. A definition of disabjlitnder alternative statutory definitions was
not necessarily a guarantee of eligible status émmple someone registered under the
Disabled Persons (Employment) Act 1994 would nabmatically be protected (Doyle,
2003)). Recent amendments have specified that soedical conditions infer automatic
eligibility such as HIV+, facial disfigurement amaultiple sclerosis. Thus the medical model
can be seen to have an influence, as diagnosisicahezliidence and medical expertise,

formed the basis of any case brought under the Aatvever the social model’s influence is
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also apparent as daily activities are considerealwsg that barriers can be impairment based
and socially based. The inclusion of conditionshsas facial disfigurement are also evidence
that the social model has influenced the DDA asediognised that the social response to

impairment disables, even if the impairment itsiglés not restrict activity.

The DDA required disabled people to establish tbgin idea of discrimination and
use this to inform case law. In recognition of ihe&titutional discrimination faced by disabled
people, it was anticipated that support networky meed to be established to guide people,
generally excluded from participating in civil aelgal matters, in making a case. The

Disability Rights Commission (DRC) was set up toetrthis perceived need.

The DRC was absorbed by the Equality and Human tRiGmmmission (EHRC) in
2007. The Equality Act of 2006 created the singlenmission to continue the work of the
DRC, the Equal Opportunities Commission and the Qasion for Racial Equality, and to
represent three new equality strands: sexual atiemnt, religion or belief and age. Part of the
reasoning behind the single commission, was thebutd represent cases where individuals
have experienced multiple oppression, and so mayead the modernist weakness of the
DDA. Though still with an office and a remit for &and, former DRC workers are not well-
represented among the EHRC staff and it is conegrthat disability issues may become
invisible as there is no longer a body with theestipe or the drive to commit time to ending

discrimination on the grounds of disability.

In this section, | have reviewed the inauguratiérthe DDA (1995) and the DRC.
Though the DDA'’s definition of disability is sens# to the social model, in practice, disabled
people rely on the endorsement of medical profestsobefore they are officially considered

eligible.

4.4.1 The Terms of the Disability Discrimination Ac  t Part 4:
Education

As stated Part 4 of the DDA was ratified in 2008 anplemented from 2002. Part 4 had two

strands: schools and post-16 cases. It is the &btrand that is relevant to this research. The
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DDA Part 4 makes it unlawful to discriminate agaiaschild for reasons related to their
disability. A more detailed account of this prowisiappears in Chapter 1. Predominantly this
section will explore what rights are actually affed by the DDA Part 4. The section will
continue by exploring how the legal routes of redrén Scotland may compromise the

capacity parents and children have to bring a nader Part 4.

As the DDA Part 4 relied on case law to strengtitsnmessage and define its
parameters, it was dependent on cases being matallenge education provision. In turn,
this process relied on parents being adequatelyreawh the legislation, and adequately
empowered to use it. Thus parents and childrentdvd@have as consumers in order to assert
their rights under the DDA. Cogan et al (2003) mli#d a baseline report of awareness of the
DDA after the first year of its operation, whichshlaugely informed the methodology of this
thesis. Cogan et al reported that parents hack Iktlowledge or understanding of the
legislation. This finding is perhaps reflected e iow number of DDA Part 4 claims taken to
SENDIST or SENTW (around 80 case brought per yeman 2001 to 2004 rising to only 128
cases last year, Wolfe, 2007). This finding wasoecdhby Lewis et al, (2006) who concluded
that information about rights and entitlements meketd be disseminated more widely in order
to be seen by parents. They recommended disseoninaformation in shops, supermarkets,
doctors’ surgeries, and pubs. Lewis et al also lcaled that information should be accessible
in terms of language and format. The Cogan et@)3? study showed that, in comparison to
parents, schools were more aware of the DDA Pdthdugh not all schools had a good
understanding). Local authorities on the other hamdbrted a high awareness and high level
of understanding, possibly a function of the authitssy had completed in order to be sure they
complied with the law (Riddell, 2007). The DRC reitbngly committed to the dissemination
of the DDA in accessible formats. To this end tHeMDheld special events in 2002-3 to launch
the new Part 4 duties. The events were attende@7dy parents, teachers and education
authorities. A follow up survey showed that 74%tldse who responded found the events
helpful (DRC, 2005). Similar events were rolled oduting 2004-5 targeting parents only. A
survey of attendees showed that feelings of empoeetr and understanding of the DDA Part

4 were substantially increased.
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The duty to make reasonable adjustments for didgilpils was anticipatory, and in
this way it should have prevented pupils ever ba&mng position of substantial disadvantage.
This then placed a duty on schools to consideratdral provision for disabled pupils, even
if they did not have a disabled pupil enrolled e time the DDA Part 4 became active in
2002. To comply with this duty, schools were expdcto audit all policies, practices and
procedures to ensure that discrimination couldocotr, and in this way formally consider the
needs of all pupils in all aspects of school manege and decision-making. Further this
process should have been continuous, so that scheglilarly updated or re-considered their
policies in light of their duty under the DDA Part This duty also encouraged inter-agency
working as the need to be anticipatory relatechtorteed to be informed early of prospective
pupils and their additional support needs.

There are two exemptions under the reasonable tathnss duty. Schools are not
required to: provide auxiliary aids or servicesremove or alter physical features. The first
provision may be protected if the pupil has a Reéadrneeds, though as discussed earlier in
Chapter 3, even if these provisions are agreed, dloenot become guaranteed. Further the
Education (Disability Strategies and Pupils’ Ediumadl Records) (Scotland) Act 2002 does
require education providers to assess school abdegsand where problems exist, develop a
plan or strategy to overcome them. Including tlseiésof accessibility within the DDA, when
it was already protected under the SEN frameworls wansidered to be a bureaucratic
crossover that would serve only to confuse educaigers. Therefore, although there is
potential difficulty over these exemptions, theraynbe some protection available from the
SEN legislative framework. Education providers coylustify not making reasonable
adjustments on the basis of financial cost. In Way, the DDA supports market frameworks
over social justice, allowing decisions to be madean economic basis rather than a moral
one (Woodhams and Corby, 2003).

Disabled people who faced discrimination and feledo challenge their school under
Part 4 in Scotland could result in the case besaydhat the Sherriff Court. In contrast, and to
briefly re-state earlier arguments, cases in Erhkamd Wales are presented at tribunals that
hear SEN cases (usually relating to Statementsfesatbility cases. English cases are heard at
the Special Educational Need and Disability Trilef@ ENDIST) and Wales now has its own
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version (SENWT). The tribunal model was considetedbe less intimidating and more
accessible than going through the traditional caystem, and had been considered to
contribute to the increase in cases in Englandvdlates of an educational nature, compared to
Scotland (DRC, 2007). However, to develop caseitaizngland and Wales, the claim had to
be heard in a County Court or the High Court, amd@ne cases in England and Wales were
directed towards the more intimidating legal coufts support parents and children through
what could be an intimidating legal system, Lewisak (2006) recommended the use of
disability-linked advocacy and support groups inegiew of the experience of disability in
Great Britain. The study, funded by the DRC, focusa children and young people with
education as a critical topic. Such networks waugdport children or young people from the
moment they experienced discrimination until aroldiad been settled. It appeared that even
though the DRC existed, without such advocacy gsoapd networks, children and/or their
parents did not feel comfortable or able to chaéeiscrimination. The DRC in Scotland
encouraged the Scottish Executive to consider dkignthe remit of the new Additional
Support for Learning Tribunal (to be discussedrlateghe Chapter) to cover disability cases.
The Scottish Executive agreed to formally consithes recommendation fully during their

2007 review of the new tribunal.

Whether cases are heard at the Sheriff Court oraiffribunal, no financial
compensation is available for those winning a ctig®jgh a verdict might establish the rights
of the claimant and place an order on schoolske prositive action. Therefore the pupil or
their parent could win recognition that their ediaa provider had infringed their rights and
freedoms. Interestingly Wolfe (2007), writing fdnet DRC, considered that the lack of a
financial remedy against schools had not impactedheir response to their duty to comply
with the Act. Rather, he suggested that the pdggithat schools may be ordered to apologise
to pupils was a far greater deterrent than a fine.

In practice, ‘sorry’ has proved to be the hardestrdy Several cases have made
repeated trips from the SENDIST to the High Couad back again because a school is
unwilling, even through gritted teeth, to apolodisediscriminating against a disabled
child in circumstances where writing a cheque wopldbably have proved no
problem for them.

Wolfe, 2007: 43
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Although the DRC had supported numerous claimsemesing the DDA Part 4, few
have made it to court. The DRC publication ‘DRC &lkgchievements: 2000-2007’ observed,

The DRC has backed such claims, some with statk,faat the nature of the claims
and the institutions means that cases tend tesatd little of new legal principle has
been established.

Wolfe, 2007: 40

Although 129 (schools and post-16) cases have beedled by the Scotland Casework
Department, no education cases have made it t&hieeiff Court in Scotland and only 69
legal cases were supported by the DRC in England/ales between 2002 and June 2007
(DRC, 2007). Of these, only 45 had a recorded cemtd in the pre-16 education sector, 10
won their case and in the post-16 education sectlyrone person won their case. This is an
incredibly low figure when it is considered tha28] cases were opened (relating to Part 4)
between April 2004 and June 2007 (records not aigl prior to 2004) by the DRC of
potential cases of disability discrimination (DRZ)07). Therefore only 0.1% of all claims
made to the DRC contributed to case law. Cases marasually opened until the DRC were
satisfied that the claimant was eligible under EH2A. Interestingly the most recent cases
brought to the attention of the DRC in England &vales focused on issues around how the
DDA Part 4 interfaced with the SEN framework. Sfieally claims have revolved around
confusion over who should fund resources: the dcfresponsible under the DDA) or the
Local Education Authority (responsible for the psion for statemented pupils according to
SEN legislation). Another issue that has promptedtiple claims is the right of schools to
exclude pupils for disruptive behaviour, where plogil has both a recognised disability and a
SEN. In the former case exclusion may become disatory if the behaviour that is the
focus of the exclusion can be considered part @fitipairment. As these cases settled before

the tribunals were able to offer a verdict, theaosions cannot be explored here.

Though Scottish education case law does not estgshe employment cases establish
precedents which future education cases may haleaito from. The case &fose v Bouchget
1999, exemplifies this point. Mr Rose was preveriteth acquiring a private lease on a flat,
because the property owner felt that access woeldrbissue. Mr Rose’s visual impairment

created, in the opinion of the landlord, a heahtl aafety issue as the property was accessed
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through a small flight of stairs. The Court founa the landlord and this was upheld on
appeal. Thus a disabled person’s abilities coulddeeermined by a lay-person with no
communications with the disabled person, and nabéished safety issue. This case
demonstrates that as long as justification forrdisioation is presented as reasonable, it does
not need to be valid.

The term ‘reasonable adjustment’ was contestedheéneimployment case Archibald v
Fife Council (2004). Briefly, Ms Archibald was segly and unexpectedly impaired by a
minor operation and was unable to continue her @mgmosition with Fife Council. According
to the Council’s advice she re-trained for a cldrjgost but was unable to secure a new post
because she failed to get past the interview stéigeArchibald argued that a reasonable
adjustment should be to transfer to another vapasition for which she was qualified.
Though Fife Council disagreed, the House of Lordsepted Ms Archibald’s appeal,
establishing that employers had a ‘duty’ to makee@asonable adjustment, and recruitment
procedures could not interfere with this (Rentod0&. On the face of it, DDA Part 2 had
been interpreted as allowing positive discriminatio take part. Interestingly, in reaching
their decision, the High Court employed the DRC&I€ of Practice as well as the DDA Part
2 itself (Renton, 2006). This is important for sals) because it establishes a precedent for
giving children additional support, or differenfes within education, providing the pupil can
establish that this is a requirement related tdr thesability. Employment case law has
demonstrated that the law asks first if reasonatljastments have been made, if not, then the
employer has acted in a discriminatory way (Hugi2§§4). Busby, (2005) argued that the
High Court’'s decision was radical in that it incorated the ethos of the social model in
saying that Fife Council’s recruitment proceduresabled Ms Archibald in their inflexibility.
Within this argument, the decision for Ms Archibattid not in fact promote positive
discrimination, rather it endorsed the removal affriers so that she could be treated equally
(Renton, 2006).

The third employment case places an important esiplom how the DDA Part 4 might
be interpreted in case law relatesGoodwin v The Patent Officé1999 — IRLR 4). Mr
Goodwin had paranoid schizophrenia, which did redally interfere with his work due to
stabilising medication. The Employment Tribunal chéhat Mr Goodwin had a disability
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whether he did or did not take his medication, t#retefore his employers could not use his
failure to take his medication as justification fmaking him redundant (Howard and Cox,
2000).

In conclusion, the DDA Part 4 aimed to end thecriisination faced by disabled
pupils. The legislation required pupils or theirgras to make their case (assuming that they
were sufficiently empowered to do so) to a Couradribunal. The terms of Part 4 placed a
duty on schools to be anticipatory. In theory thias supposed to eliminate substantial
disadvantage as schools had to consider what dhgdimrriers could exist for disabled pupils,
and remove them. Despite the DRC existing to supgpguils and parents making a case under
the DDA Part 4, a low number of cases have beenemadthe UK generally, with a
disproportionately low number of cases made in I8ndtreaching the legal framework (that
is the Sheriff Court).

4.5 Can the DDA Deliver New Rights?

The DDA Part 4 aimed to redress the discriminatemed by disabled pupils at school. The
Act gave parents and pupils new rights to challesigerimination and promote equality. As

has been noted in the US system, a segregatedv@atés considered unequal treatment. In
contrast, many parents, as discussed in Chaptan®yaign for special schools to stay open,
suggesting that equality is not the most importesptect of education for these families. This
section examines whether the new rights affordedhsy DDA are strong enough to aid

inclusion, promote equality and end discriminatiés. little research has focused on this to

date, this section is brief but will inform the da&hapters and discussion in Chapter 9.

Also as noted, the Warnock Report (1978) promoteclusion but this was not
interpreted into practice following the Educatidcétland) Act 1980 as amended. This was
due to the multiple tensions within ‘special’ ediima, as market forces conflicted with
inclusion. The introduction of a rights-based apgfointo education, aimed to change this.
Certainly if new legislation cannot go beyond rinet¢gArmstrong et al, 2000), then the SEN
framework is given no indication of how it shoukspond. Any response from schools takes

time, effort, resources and commitment, and so fegislation must be careful to direct
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schools in how to make the transition to the neglusive rights perspective efficiently. As
way of an example, to achieve inclusion, new lagish would have to give teachers a
pragmatic solution as to how they could successfigach pupils demonstrating disruptive

behaviour in their classrooms, without reducingrtfecus on all pupils in class.

DRC publications did attempt to bridge the gap leetwlegal protection of disabled
people and pragmatic support for teachers anddearithe document ‘Code of Practice for
Schools’ was published by the DRC in 2002 alongsideer publications for parents, and for
post -16 education. Elements of the legislationenvexplained. Critically, examples were
included in the Code to illustrate how the Act ddobe understood and interpreted by
teachers. Education providers were thus able tggwdhat reasonable adjustments were, and
the extent of their duty to support disabled stislefhe examples were selected to push the
boundaries for schools and to encourage them tagengith the duty in a new and creative
way. The examples also included scenarios whereoselcould safely take no action. Despite
the careful consideration given to this documettipsls remained uncertain of the parameters
of their duty under the DDA Part 4 (Cogan et aD20

While the SEN framework exists, rights may strugglée implemented, as they will be
unable to articulate with strategies that requaegories that endorse separateness. The fact
that parents or pupils need to legally challengér tbchool ultimately means that they have to
challenge the professional framework that has datath SEN. This required determined,
knowledgeable and empowered people to bring a cHse.DRC worked hard to guide
schools and local authorities as to how their dutisder the DDA could be met in practice.
They also worked hard to disseminate informationptwents and promote their role in
facilitating genuine cases of discrimination. Timepact the DDA Part 4 actually had on

Scottish schools will be assessed in Chaptersa6dB.

4.6 Additional Support for Learning: A New Kind of
Fairness?

Essentially this research is examining the artiotaof the rights-based DDA with the

existing needs-based SEN framework. The thesiaught in an historical predicament (as all
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social research is) because the SEN framework irgyb&hallenged from another direction.
Before progressing to a summary of this Chapten,titeis important to return to the SEN
framework and consider the most recent policy, Bdarcation (Additional Support for
Learning) (Scotland) Act (2004).

The 2004 Act separated itself from the SEN framéwormany ways, rejecting the
term special educational needs, and moving to ¢ineept of additional support needs (ASN).
In so doing, the Act aimed to include more childwerder its canopy. For example, the ASN
label is applied to any child who requires addiibsupport to benefit from school education
(section 1) ASL Act, 2004), whatever the cause, @ndd for example include a child who is
bullied at school. The label can also be applied parent of a child, thus recognising that the
child may need additional support even though ttiggér for that need does not lie with them.
Thus the label moves away from medical or profesdicategorisation of need (DRC, 2005).
The emphasis is placed on providing appropriatecaihnal support, rather than defining a
child using a deficit model. The 2004 Act was desijto supplement SEN legislation, and so
was intended to sit alongside the DDA Part 4. Deglpupils not covered by the new

legislation would still have the protection of th®A.

Records were to be replaced with the strengthemed sereamlined Co-ordinated
Support Plan (CSP). Less children should qualify d0CSP, as children must experience
multiple disadvantage, or access multiple suppmvipions in order to be eligible (Scottish
Executive, 2005). Therefore a child understoodealisabled under the DDA may not qualify
for a CSP even if they have previously been asdessdaving a SEN. Similar to the Record,
a child considered eligible for a CSP must be agskand examined to establish if multiple or
complex additional needs exist. Those children wiay have had ASN but were not eligible
for the CSP, were likely to get an individual edima plan (IEP) setting out short and long
term educational goals. However IEPs have no legals, do not aid access to additional
resources, are unlikely to involve inter-agency kirgg and have no route to a legal appeal
(Riddell, 2006; Kane et al, 2003). Therefore, altfio the ASL Act promoted inter-agency
working and the additional support provision fowaler group of children, in practice less

inter-agency working will be done, and less chifdvell be directly supported.
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Although the ASL Act (2004) set up an Additionalpport Needs Tribunal in an
attempt to improve accessibility of legal frameworlor parents and children, only cases
relating to CSPs are heard. Cases relating toiglis@ation continue to be ineligible. Riddell,
Ferrie and Maguire (2006) reported that the tritbun@al enjoyed limited business in its first

six months, and so barriers are still evidentlywpraing parents and children from appeals.

4.7 Conclusion

The DDA Part 4 appeared six years after the oriddiA (1995). It extended the right to be
free of discrimination into schools and with thesp®6 strand into further and higher
institutions. The new rights for parents and pupiigeared after growing pressure from the
human rights agenda (UN and UNESCO notably) andilrights agenda (progression in the
US and from the disability movement in the UK). Bdihe civil and human rights movements
campaigned for inclusive education and framed sgggien as unequal and therefore

discriminatory treatment.

In terms of UK education policy, equality had naeh established for all pupils. It
seems that the SEN framework, the domination of ‘txpert professional’ and growing

influence of marked frameworks colluded to resteiguality for disabled pupils.

Within the English context, therefore, there are twains strands within the reforms.
On one hand, there are those aspects of legislasigned to protect vulnerable
children, to encourage their inclusion, to reduzartsocial exclusion and to improve
the quality of the services they receive. On theeothand, there are the standards-
based reforms which stress academic excellencehaidstakes accountability for
individuals, schools and local authorities. Oftarde reforms are in conflict and lead
to a series of tensions and confusion in schools.

Rouse and McLaughlin, 2007: 88

The rights of minority groups recognised as fa@pgression and discrimination have
increasingly influenced British policy. For exampie 1998 the UK ratified its own Human
Rights Act. The same year Scotland became devaddhe 1998 Scotland Act incorporated
inclusion, equality and human rights into the fuma$ of the Scottish Government. Yet, to
fully achieve this manifesto for social justiceghis needed to be provided in law: a

commitment to the concept of equality and justi@swot sufficient to end discrimination.



J. Ferrie Chapter 4 116

Therefore, even after devolution SEN legislatidowéd the segregation of some children on
financial, pedagogical or inefficiency grounds (®8tards in Scotland’s Schools etc. Act
2000).

The DDA (1995) arrived after decades of campaigniogbying and rejected Bills.
The Act established that institutional discrimioati oppressed disabled people. It also
incorporated aspects of the social model, recogmisiat environmental barriers could restrict
opportunity and functioning. When it did arrive provided partial protection, required
disabled people to be sufficiently empowered toagegwith the appeals process, and made
normative comparisons setting up ‘disability’ asianerent flaw in an individual. The DDA
required claimants to establish their eligibility a disabled person at the beginning of any
case. Eligibility involved assessments from ‘exgedfessionals’ and in this way endorsed the
medical model perspective of professional discretivat had dominated SEN. Almost one
fifth of employment cases ended when eligibilitysmaot established, and employers have
come to challenge disability status as a standesdonse to any claim (Meager et al, 1999;
Gooding, 2000). Thus the definition of disabilitged by the DDA distinguished between
impairment effects, decreeing that some people weficiently impaired to be covered by
the legislation, and others don’t count. Before asec of discrimination is disputed, this
distinction as disabled or not disabled occurs.sT$mmeone could be discriminated against on
the grounds of their disability, only to discovkat they are not disabled at all. The point here,

is that the alleged discrimination is not challeshgg the courts as the primary contention.

The DDA was amended in 2001 to produce Part 4 (Riwn as SENDA, 2001)
relating to education. Part 4 did not directly ivade the SEN framework as issues around
‘auxiliary aids and services’ were not covered laytR. Therefore as well as tension between
the demands of the market frameworks versus a Ispstce perspective; there is also a
tension between the SEN framework (and the DSPERAparticular) and the terms of the
DDA Part 4. To access an accessible environmengngaand children are effectively asked
to have knowledge of two different legislative framworks and policies, and be able to
navigate through each sufficiently well to makeaaec This tension has created a number of
claims that have been managed by the DRC’s casewsrkDRC, 2007). The timing of the
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Education (Additional Support for Learning) (Scot Act (2004) may have further muddied
the waters, bringing a transformation of the SEdrfework.

The Disability Rights Commission was launched ly Disability Rights Commission
Act in 1999 to promote the DDA and amendments.drdging, the Commission have also
supported disabled claimants in the attempt to ¢hpa case law. Though dissemination
programmes in Scotland have targeted a diversepgnbpeople, and been valued by survey
respondents, awareness of the legislation stithse® be low (Cogan et al, 2003). Further the
new Equality and Human Rights Commission has imm@ated the DRC and may reduce

energies spent on disability issues, as it now aegpwith other equality strands.
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5 Chapter 5 — Methodology

5.1 Introduction

The purpose of this Chapter is to connect the themd policy outlined in the previous
Chapters to the research aims set out in Chaptémdll outline the methods that | have
chosen to investigate how the DDA Part 4 has ingghoh Scottish schools.

The Chapter will begin by introducing the emanadpgtapproach to research. This
approach is introduced within a wider discussionfevhinism and power relations. Such
debates influenced supporters of the social mauleletvelop the emancipatory approach to
research. | have been particularly informed antliariced by the emancipatory approach and
its main assumptions. The principles of emancigatesearch have been difficult to apply in
practice and the challenges that it creates faaretiers forms the first section of this Chapter.
This approach demands that all social researcheasldpower imbalances between the
researcher and the respondent, and to conductrecbsedevant and in the control of those
participating. The debate presented will explaiat tinis research acknowledged the value of
the emancipatory approach, but due to the problamseeting this approach in practice, was

in fact participatory.

The Chapter will then turn to the research ainesg have been introduced in Chapter
1, but will be briefly restated here. In particulbawill argue that a mixed-methods approach is
the best strategy to inform the research aims. thkafdilly, the research aims informed the

decision to locate the data collection in Scotlard this will be considered in more detail.

The Chapter progresses to outline the two metHoalmeworks, divided for the
purpose of clarity into quantitative and qualitatidata collection. The quantitative component
of the methodology is considered first. Three sysveiere developed and disseminated to
local authorities, to schools and to parents oersain 2004, building upon worked carried out
in 2002 (see Cogan, Riddell and Tisdall, 2003). Ipsiag the two data sets enabled

comparisons of the awareness of the Act at the Gfriemplementation, with awareness two
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years later. Each survey contained several shagtwemn questions producing qualitative
information that was analysed alongside the dateergeed by the in-depth interviews. The
design of the survey instruments is explored anen tfiocus will turn to participant

recruitment.

An overview of the qualitative methods framewoiksthen presented. Grounded
theory was used to permit an exploration of ansitgd (as derived from an early analysis of
the survey data) and emerging themes. Three imdeperviews were conducted. These
involved multiple interviews with the person who aeaa claim of discrimination (always the
Mother) and with the young person at the centréhefclaim. The educational professionals
also involved in the claims were invited to papate and one agreed. A caseworker from the
DRC - Scotland in charge of education cases alstrsibated. The recruitment of participants
for the in-depth interviews was facilitated by th®&C — Scotland, and this process will be
discussed in some detail. The Chapter then moves @rconsideration of how data was
collected and analysed, before | reflect on mytpmsias a researcher and how this was used

to inform the analysis.

Before | turn to some concluding remarks, ethicaisiderations are outlined in the final
section of the Chapter. This is followed by a bae€ount about how the analysis is presented
in the data Chapters (Chapters 6, 7 and 8).

5.2 Challenges and Opportunities of the Emancipator vy
Approach

Though this section outlines the emancipatory aggrcand the challenges it creates
for social research, the emergence of the approgitibe considered first. This discussion
begins with an overview of ‘traditional’ approachiestudying the social world and how these
were challenged to incorporate experience, valaessa equip research with the capacity to

challenge oppressive social structures.

Positivist approaches can be traced back to Corhteproposed that the social world

could be investigated using methods derived fromnsific paradigms, essentially defined by
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hypothesis-testing to produce quantitative datagftés, 1993). As will be discussed in more
detail in the next section, the positivist approauplied that knowledge creation should be
politically neutral and objective (Humphries, 199'Barly sociologists gave primacy to

guantitative methods, and qualitative approacha® welegated (if used at all) to pilot case
studies (Silverman, 1993). In line with feminissearch development, dissatisfaction with
positivism grew as it failed to acknowledge expecie and failed to produce knowledge that
could contribute to ending oppression and allevéisadvantage (Johnston, 1991). In 1967,
Becker argued that positivist methods served oolyighlight the positions imposed upon

people and groups by society. Value-free reseaidnndt and could not permit social

structures to be challenged, and so oppressionncet (Becker, 1967). Becker's (1967)

observance of oppressive power relations in pasitidata production may be resolved by
adopting emancipatory values, but also by emplognglurality of methods. Therefore the

guantitative strengths of hypothesis testing (gbilo define, count and analyse variables)
could be balanced by hypothesis generating quabtapproaches and their emphasis on
describing a meaningful social world (Silverman93p Thus qualitative research permits an
exploration of the respondent as a social agentm@n (1994) viewed qualitative paradigms
(such as feminism, emancipatory, participatoryjoactcritical theory research) to adopt a
partial view of the world, but one that was alltedthe oppressed and disadvantaged.

The participatory approach was influenced by theskcal approaches and sought to
end traditional approaches to studying inequalitgt isadvantage which framed participants
as passive and whose contributions required irg&apon from the expert researcher (Stone
and Priestley, 1996; Walmsley, 2001). Fundamentalrticipatory research argued that
power imbalances in favour of the researcher in thgearcher/researched relationship
reflected wider social structures, and if this wad addressed then the research would

contribute to the further oppression of the redszaaqroup.

Feminism developed to explore the existential priogee of womanhood, that is, how
is it to be a woman, and to what extent the righbéhave as free agents is infringed by
paternalistic social structures. In many ways feshianalysis can aid an understanding of how

researchers in the field of disability studies niiglam to both increase academic
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understanding and political emancipation. For eXampather writing from a feminist
perspective argues,

The overt ideological goal of feminist researchitie human sciences is to correct both
the invisibility anddistortion of female experience in ways relevant to endingnen's
unequal social position.

(Lather, 1991, p.71)

This quote from Lather could be applied to the bilgg movement, and is consistent with the

participatory approach.

The development of an emancipatory research paradidj be introduced here, and
was largely a function of the relationship betwedbka activist principles of the disability
movement and the academic discipline of disabgttydies. For example a special edition of
Disability, Handicap and Societyn 1992 collected papers that explored researldtioas,
including papers from Oliver, Barnes, Zarb and Atde critiquing traditional sociological

approaches to researching disability as parasitm{, 1981).

Disabled people have come to see research as atioiolof their experience, as

irrelevant to their needs and as failing to imprdkeir material circumstances and

quality of life.

Oliver, 1992: 105

The emancipatory approach demanded that partiggpnbeyond participation, and achieve a
greater level of ownership of the research producestder to break the cycle of oppression.
This would lead to research that could be usegad bf the process of changing society to
ensure full participation and citizenship’ (Frerarid Swain, 1997: 28). Also it demanded that
disabled people should control the research ingesfrwhat questions were asked and who
received funding (Zarb, 1992). Traditional reseafthat pre-dated the participatory or
emancipatory approaches) was accused of improvwiegcareers of those engaged in the
research rather than removing barriers for disapksaple and, in this way, was inconsistent
with the social model (Barnes, 1992b; Stone andsRey, 1996). The introduction of the
emancipatory approach signified the interlockinghef political message of the social model

in disability studies in the UK.
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Disability studies thus became framed by the ppiecthat research that does not focus
on the removal of societal barriers contributesh® marginalisation of disabled people. In
addition, it was argued that such research hadrméd policy. Therefore if research adopts a
position of expertise as more valid than the exgee of disabled people, then it is likely to
produce segregationist and oppressive policy (Ren Bach, 1994; Abberley, 1992). Thus,
to end the oppression of disabled people they shioelinvolved in producing the policy that
affects them (Nussbaum, 2006), and also be invalvedsearch that focuses on such policy.
This position reflects, | argue, the professionainthance of special education. Professional
expertise has colonized this field, with medicadyghological, educational and academic
professionals contributing to a far greater extergolicy and its implementation than disabled
pupils or their parents. This may be most cleadyndnstrated by the absence of disabled
people on the Warnock Committee (see Chapter Jaftull discussion). The professional
dominance of education generally, and special gtucan particular (Riddell, 2006) has not

been sufficiently challenged by emancipatory pobcymancipatory research.

| therefore had two strong reasons for adopting ghaciples of the emancipatory
method. Firstly it allowed the research to be infed by the theoretical perspective of the
social model, and thus to examine where barrieigtezkto restrict the life chances of disabled
people. Secondly, through employing an emancipatoeghodology the research aimed to
ensure that disabled people (and their represeestivere involved in this evaluation of key
policy. Creating emancipatory research requiresestment in certain epistemological
assumptions, and these have created challengesegearchers. These assumptions were
framed by Stone and Priestley (1996) as six kaycipies relating to the theoretical basis, the
intended outcome of the research and the pradtigalications in producing the research.
They and many other researchers have written aheutuge conflicts full engagement with
emancipatory research presents. For example Bat#32) discussed the problems of
securing funding; Oliver (1992) discussed the peotd of conducting research with a ‘hidden’
emancipatory agenda; and Stone and Priestley (1&28&)d which disabled people should be
included, highlighting the heterogeneity of opinieithin the disabled ‘community’.

To demonstrate how emancipatory research has iefbmy approach to my methods, |

will briefly outline Stone and Priestley’s (1996% sassumptions. The first principle related to
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choosing an epistemological framework of the redeaonsistent with the social model and
the removal of social barriers. Specifically, thrnciple encourages researchers to distinguish
between their role as ‘expert’ and their role aso\wer’. Where researchers act as both expert
and knower, they effectively deny the knowledge aerience of disabled people.
Emphasising that social barriers restrict disalpedple minimises focus on a pathological or
individualist tragedy conceptualisation of disdliland thus represents a radical shift from
traditional sociological approaches to disabiligsearch (Felske, 1994). For example, in

discussing traditional approaches to social rege@iver argued,

It is hardly surprising that, by the end of thesiniew, the disabled person has come to
believe that his or her problems are caused by twen health/disability problems
rather than by the organisation of society.

Oliver, 1990: 8

Secondly, Stone and Priestley (1996) challengerékearcher to surrender objectivity. Thus
the researcher must adopt the political principlethe social model, and infuse their research
with a commitment to seek and remove social bari&his principle runs counter to the

objectivity celebrated by positivist research (Z&tB92; Hunt, 1981), but as | will argue that

does not mean that all quantitative methods bedaoensistent with emancipatory research.
These first and second principles represent thetespblogical basis for emancipatory

research.

The third principle demands that the researchemeées the motivations for the
research to ensure that its purpose goes beyongdutiseiit of academic advancement. Both
positivist and interpretive research have beericig@d for failing to produce ‘immediate
improvements in the material conditions of life thie disabled research subjects’ (Oliver,
1992: 109). Barnes (1996b) challenged the acadsgstem for encouraging researchers to
‘write for other university based researchers’ i, 1996b: 108-109) thus motivated by
professional advancement rather than contributinthé end of oppression. As Swain et al
argued (1998),

Research is not justifiable simply on the tradiibrmodernist grounds of furthering
knowledge on the basis that knowledge is intringicgood. The challenge to
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researchers is clear: the essentially politicaladiatesearch can exploit vulnerable and
powerless groups within society.
Swain, Heyman and Gillman, 1998: 21-22

Research was framed as political on the groundsttaditional research allowed disabled
people’s voices to remain hidden (and as arguésl ctintributed to policy that concealed the
views of disabled people) (Barnes, 1996b). Anyytreinancipatory research must therefore
hear and be informed by disabled people (Booth619®akespeare, 1996) and contribute to

social change that is perceived as useful andastdwy disabled people. In this way,

... the political standpoint of the researcher igl tte political action in challenging
oppression and facilitating the self-empowermerndisébled people.
Stone and Priestley, 1996: 703

Research then becomes a process of empowermene¢maadcipation, rather than just an
academic exercise in observation. This elemenhefthird principle feeds directly into the
fourth, which concerns reversing the social retati@f research production. This principle
describes the process of transferring the poweerarit in the researcher/researched
relationship to disabled people. The treatmentigdiled people as passive research ‘subjects’
was consistent with oppressive societal structuned,to end the latter, emancipatory research
must attend to ending the former, and recognidiegatgency and knowledge of participants.
Research should challenge oppression and barribesewthey exist. Fundamentally, this
principle demands that disabled people should laedhtrough the research, rather than the
researcher assuming the right to speak on theialbéRamcharan and Grant, 1994). Full
attention to this principle should result in disablpeople having control of what research is

done and how funding is distributed.

The fifth principle is firmly anchored in the satimodel and claims that all experience
should be framed as political. Although the disabimovement initially argued for the
exclusion of experience (Oliver, 1990; Finkelsteif96), this has been contested (notably by
Thomas, 1999; Morris, 1991, Shakespeare and Wa28d@1,). The introduction of experience
allows the heterogeneity of disabled people torimfeesearch alongside the homogenized and
collective political stand demanded by the socialdei (Morris, 1991). To remove the

political from the personal was considered to enage the disempowerment of disabled
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people and reinforce the personal tragedy modebéAby, 1992; Finkelstein, 1996). Finally,
the sixth principle presented by Stone and Priggil896) explored the use of qualitative and
guantitative data. A positivist approach to reskdacks the political sensitivity required to
develop emancipatory research. However this doesnean that quantitative data should be
considered outdated or irrelevant. Nor does it eselqqualitative research as the ‘best’
approach, as this too can lack political sensitifibberley, 1992). Both qualitative and
guantitative data collection can be supported ke émancipatory theoretical paradigm as
outlined here (Barnes, 1992b). Further the useoti methods of data collection could, in its
plurality of approach, ‘... satisfy the need for batlacro- and micro-level understanding of
the oppression of disabled people’ (Stone and fRgs1996: 705). Thus both quantitative
and qualitative methods can ‘be used in an oppressi an emancipatory context’ (Stone and
Priestley, 1996: 706). Far more critical than thetirod of data collection is the emphasis on
the personal and political experience of disabilifyhis research uses quantitative and

gualitative methods to approach the research aiftys f

This research has been guided by these six plascip an attempt to both reflect on
the experience of living with the protection of ABA Part 4, and to frame this experience in
a political understanding of how barriers contirtoerestrict the life chances of disabled
pupils. The emancipatory approach has limitatienpractice. As discussed, the involvement
of disabled people is required. However this wéfgcdit to accomplish. Those involved in the
survey to parents and in-depth interviews (to lseused later in this Chapter) did contribute
to a discussion of the barriers that they encoedter using the DDA Part 4 and so the central
research questions were tested during the prodesata collection (Touraine, 1981). In this
way | argue that parents had a degree of contrthefesearch and of the emerging themes.
One parent involved in the in-depth interviews whsabled and reflected on her own
experiences, the other two paremepresenteddisabled pupils. Therefore this research

conforms to the demands of participatory reseaatter than emancipatory research.

The DDA Part 4 placed a duty of knowledge and eigeepn parents and carers, rather
than on disabled young people. The disabled chilémd young people, to whom the DDA
Part 4 was relevant, were ultimately missing frdra tata. Attempts were made to engage

with the disabled young people who were centrah&claims of discrimination discussed in
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the in-depth interviews. However because the claivese in practice controlled by their
parents, the parents became the focus of the itihdaperviews. The young people were
involved in the sense that they participated innd@rview, but their knowledge of the claims
process was restricted, and so their views, initisince, remained outside of the focus of the
research. As has been discussed, the emancipgtprpagh is informative but has been
untenable in practice. In this case, the legalctiines and organisations of Part 4 operated

without the need to involve disabled pupils.

The involvement of the Disability Rights Commasiboth supported and restricted
the use of emancipatory aims. The DRC — Scotlant thegr targets to employ disabled
people (at least 50% of their workforce had deddhemselves as disabled). In this way, this
thesis was part-funded and the research itselfimfaamed by disabled people. Although the
DRC existed outside of Government control, theirding and the legislation that created it
ultimately came from Westminster. My experience kirny with the DRC - Scotland allowed
me to intuitively understand that they were comedittoo, to the principles of emancipatory
research. Their structural and bureaucratic tidn Witestminster may not have compromised
the DRC’s commitment to the social model, or thegnity of this research, but this can not
be known for sure.

For these reasons the emancipatory approach (eietd not create great challenges
for researchers) would not help me approach myarekeaims. However, | do argue that the
research is participatory and as it identifies ieesrto inclusion and ending discrimination, it
could contribute to a confrontation of oppressitreictures in education. Referring again to
their paper,

. within the confines of the British welfare staie,is unlikely that an isolated
doctoral research project will do much to change alter the disablement policy
agenda. However, if the transformative potentiat fesearch extends beyond
individuals, then justification might still be fodnWhere our research is fully and
sensitively disseminated, where it can be used dofront social structures of
oppression, to contribute to an understanding sdéldement within a global political
economy ... ... then it may be considered worthwhile.

Stone and Priestley, 1996: 714
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This in turn highlights issues around my role asam-disabled researcher. The
experience of being a disabled researcher is nmssarily consistent with an emancipatory
epistemology and therefore does not in itself ss¢he empowerment through research of
disabled people (Barnes, 1992b). My commitmenh#&political message of the social model
pre-dates this research and is informed by expeggenout-with academia, and this enables me
to justify my position as a researcher able to gaga research within the field of disability
studies. Further | would highlight Stone and Phesgs third principle of emancipatory
research, which contests that disabled people dhbel framed as knowledgeable and
experienced. My role as ‘expert’ reflected my dpito complete the research with regard to
historic and social contexts and to have possessidghe time, training, skill and resources
required. | used this to facilitate participants¢ws to emerge and inform the conclusions

drawn.

5.3 Research Aims

The aims of the research and the involvement of DRE were introduced in Chapter 1.
However to contextualise my choice of methods,dllssummarize this here. | will then turn
to the decision to use mixed methods (combininghttzive and qualitative) and then outline

my decision to locate the research in Scotland.réeearch aims were:

1. To investigate the impact of Part 4 of the DDA chaols in Scotland.

2. To look at the impact on the application of Parard the Education (Disability
Strategies and Pupils Educational Records (Scatland2002, which obliged local
authorities to plan for accessibility for disablstidents, as well as the proposed
additional support needs framework which was dueptace the special educational
needs (SEN) framework in Scotland.

3. To illuminate different responses to the DDA withilifferent local authorities,
school sectors (independent and state) and fanoilidsabled children.

4. To consider the nature of social justice promotgdiie DDA and the extent to
which anti-discrimination legislation is an effeei means of enhancing the life

chances of disabled pupils.
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5. To analyse the extent to which the legislation wrking well and any changes
which may be needed to make it more effective imlgating discrimination and
promoting equality for disabled pupils and prospecpupils.

Aims 2-5 support the first, and so feed into anarathnding of the extent and nature of the
impact of Part 4 of the DDA on Scottish schools.

The DRC - Scotland with the Strathclyde Centre Bosability Research secured
Economic and Social Research Council CASE studgnfahding to support this thesis. The
CASE element required a professional engagementelet the DRC - Scotland and myself.
To meet this requirement | worked for one day akwyekiring the funding period of the
studentship, with the DRC in Scotland. This allowee to gain awareness of how the DRC -
Scotland were prioritising their tasks and delimgritheir remit of promoting the DDA in

Scotland. This was a thoroughly positive and rewareéxperience.

The DRC — Scotland hoped to use the thesis to iboitér to their understanding of
how the DDA Part 4 had been implemented, and itgevim schools, local authorities, parents
and pupils: the knowledge acquired in the develagroéthis thesis will now be passed onto
the Equality and Human Rights Commission - ScotlakslBaldwin (2000) argued, this is a
growing trend in social research, where stronget taghter links between researchers and
policy makers perhaps offer more potential for aesle to have a meaningful impact. Despite
early involvement with the project, the DRC - Saotl allowed the research to continue and
limited their input to a monitoring capacity, wighregular presence and supervisory meetings.

Their support rather than their advice allowed acaid independence to be maintained.

5.3.1 Mixing Methods

The research aims were informed by the Cogan studly (2003). Aims 2 and 3 intended to
build on the wealth of quantitative information leated in their 2002 survey, and to detect
any differences in awareness and understandingyofdgislation affecting disabled pupils by
disseminating a modified survey in 2004. As well aagareness of the DDA Part 4, this
enquired about awareness of DSPERA (2002) and tBe Bill (2002: that became the
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Education (Additional Support for Learning) (Scotid Act in 2004). However the
guantitative approach could not inform on the ratofr social justice promoted by the DDA.
Nor could it be used to analyse the extent to witalt 4 was working in practice, or how it
had promoted equality for disabled pupils.

In order to address the third and fourth aim, feedint methodological approach was
required. This was largely dictated by key infortisawho could best explore how the DDA
Part 4 had worked in practice: those that had neadaim. The DRC - Scotland had a small
database (of twelve families) that had pursuecisncof discrimination. These twelve families
had contributed to a ‘case’. This meant that awader at the DRC - Scotland agreed that
the child or young person involved was disabled #at the reported discrimination could be
investigated with a view to finding a resolutionll Bases were closed before the field work
began. Therefore as far as the DRC - Scotland awere, the cases had been resolved. No
case resolution had involved presenting a claithéaSheriff Court. The support of the DRC -
Scotland in funding and monitoring this projectilitated access to this database. Therefore
the decision to explore the family’s experience dhles, 1976) of pursuing a claim using in-
depth interviews to generate qualitative data seemlegical one, allowing exploration of the
third and fourth research aims.

Mixed method designs that have combined qualiadivd quantitative methods are not
new, though the literature has responded with cautAs discussed earlier, qualitative and
guantitative methods are derived from contrary tepi®logical, ontological and
methodological foundations (Barbour, 1998; Leinmd®94). However, this does not exclude
their use. Thus quantitative and qualitative apghea produce different data, but not

incompatible data.

Combining the two methods in one study presentblenas. Criticism has focused
particularly on triangulation studies (Webb et H66; Denzin, 1970), which use different
methods to look at the same question. Thus one adelbgy is used to verify or cross-
validate the findings of another methodology (Ddwee¢lal 1995). This would be advantageous
if the two studies (for effectively this is whateth are) did indeed produce the same

conclusions. It would allow a degree of validitydareliability to be demonstrated in the
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methodological tools. Even when methodologies steagree, caution should be taken when
interpreting the data. Morgan argued that differaethodologies cannot produce an analysis
that is easily comparable, rather the data shoalddnsidered to exist in parallel (Morgan

1993). The triangulation approach declined in papty after a series of studies produced

results that failed to converge (Morgan 1998).

Problems with multiple-method research stem tifiemm using both methods equally
(Morse, 1991) to approach a single question. Rati@e success has been found when using
one method to complement another. For examplege lquantitative survey that yielded un-
hypothesised conclusions might be followed up wabke studies to explore the new findings,
termed ‘salvage qualitative work’ (Weinholtz etl&95). Alternatively a survey might be used
to expand on what has been learned from a casg, €tnd so enhance the value of the data in
terms of drawing generalisations (Morgan 1998).hBttese examples use the methods
consecutively. The second study is therefore inéatriny the first. Morgan (1998: 368) called
this the ‘Priority-Sequence Model'.

This research therefore corresponds with the pyigequence model of multiple-
method research. Choosing to use qualitative mstinas not a salvage operation however.
Although my quantitative and qualitative field waokerlapped, the Cogan et al (2003) study
informed both approaches. The decision to use bwthods in this thesis was a pragmatic
one, to use only one would produce an incompletpamse to the first research aim (Barbour,
1998). Morgan stated in reference to health rekéarcthe interest in multiple methods is the
complexity of the many different factors that irdhce health’ (Morgan, 1998: 362). This
argument is true too for this thesis which incogtes sociology, education and disability
studies. The use of the two methods allowed thieréifit strengths of each to contribute to
this research. The quantitative surveys introdumecepts of validity, objectivity, reliability
and generalization. In turn, the qualitative in-theipterviews allow the research to be credible
and dependable (Hamberg et al, 1994).

This thesis developed three surveys (one to lagddoaities, one to schools and one to
parents or carers, see appendix 1) that aimed &sune awareness and understanding of Part

4 of the DDA. The surveys were modified versionghafse used (disseminated and analysed
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in 2002) by Cogan et al (2003) The DRC - Scotlamadeéd the projechA survey examining
levels of awareness of Part 4 of the Disabilityddisination Act 1995: Educational provision
for children with special educational needs andi@abilities in ScotlandCogan, et al 2003).
Questions that were kept the same allowed for goanison to be made between the attitudes
of local authorities, parents and schools at thatpehen the DDA was first implemented,
with attitudes two years into its lifetime. Additial questions were included which reflected
the changing framework in Scotland to one of adddl support needs, as specified in the
second aim. The data collection occurred in 20@Rsancoincided with the implementation of
the DDA Part 4 in Scottish schools, and the 200#ests reflected positions two years after

implementation.

As well as a comparison in attitudes between 20@2 2004, the questionnaires also
aimed to compare and contrast understanding andeaess of policies between local
authorities, schools and parents. The earlier tef@@mgan et al, 2003) concluded that local
authorities reported the best understanding oDib& and SEN legislation, with schools and

parents or carers less confident of the legislation

The interview schedules (see Appendix 2) were mém by Cogan et al's (2003)
conclusions, and an early analysis of the 2004esunata. In contrast to the micro-level
analysis of experience permitted by the qualitatimgerviews, the quantitative surveys
permitted a macro-level analysis that highlightedcural frameworks impacting on Scottish
education, and allowed greater confidence in drgwionclusions that could be extrapolated

to generally consider the impact the DDA Part g had on Scottish schools.

5.3.2 Setting Scotland as a Research Parameter

The decision to conduct this research in Scotlesttier than adopt a UK-wide parameter, was
derived from a number of factors. Firstly, the ity Rights Commission (DRC) had a
Scottish Branch based in Edinburgh which servedeftect the issues that impacted on
Scottish disabled people, (though they did commitcimtime and energy to working with

their English and Welsh branches to contributentaderstanding of UK issues). They were
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particularly concerned in accessing informationudtfcotland’s schools and their response to
the DDA.

Secondly, Scottish devolution has reinforced tlstimitiveness of Scottish culture and
law, and this is clearly demonstrated in havingpasate system for Education. As Education
is devolved to Holyrood and had a longer historybeing distinct from English and Welsh
educational frameworks, there was a strong casésing at the DDA’s impact on just one
educational system. Similarly the appeals proceduitten into the DDA Part 4 is different in
Scotland to the rest of the UK as parents willnadtiely arrive at the Sheriff Court in Scotland,
in direct contrast to England and Wales which Hadbunals created for cases relating to
special educational needs provision of disabilitgcdmination (a full discussion of the
difference in the legal process is offered in Chagl). The tribunals are considered to be
friendlier and more accessible than the legallymidating Sheriff Court, and may contribute
to the higher proportion of English and Welsh claimade under the DDA Part 4 south of the
border. In hindsight, including England and Walesuld have greatly increased the ‘sample’
and this would have been beneficial in recruitiragnilies for the in-depth interviews.
However | continue to support my decision to fots research to Scotland given that the
different education system and system of appealdMoave created complex problems for the

analysis.

All local authorities in Scotland were invited tomntribute demonstrating that the
parameter offered in some ways a more manageabdplsaFour local authorities were
selected to disseminate the survey to schoolsasl able to select a combination of rural and
urban authorities representing geographically depacommunities. The literature review
contains a strong national (as in UK) voice, andanglysis is mindful that this research can
and should be relevant to interested parties througthe UK.

5.4 Method: The Quantitative Survey

This thesis embraced a plurality of research methodrder to maximise understanding of
how the DDA Part 4 impacted on Scottish schoolsddmeloping a quantitative survey, full

consideration was given to ensure it was validalbé® and accessible to respondents. The
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survey is a useful instrument in reaching a gresdl @f people, and therefore is able to

produce information that service providers find pofl and useful, to quote Kvale:

...when it comes to convincing a modern audience, tlwe quantified facts may
appear more trustworthy than qualitative descrgtiand interpretations.
(Kvale, 1996: 67)

Ultimately policy makers and policy users find thelden nugget of a statistic useful, and
when presented alongside a qualitative journeyu@e Kvale’s (1996) miner and traveller
analogy) different sides of the same story canresgmted, resulting in a perspective that is

more complete and able to bring to light the comiiks of the social world.

To briefly summarise an earlier discussion the tgraent of so called quantitative
methods can be seen as the desire to preservadutienticity’ of science in social research.
Thus, social research has aimed to measure thal samild using the same principles used to
measure the natural world. This approach calledrégearch to be independent of value-
judgements, for objectivity in research, an emplrioethodology, scientific investigation and
a restriction to questions that could be answerzinmersley, 1995). The restrictions this has
imposed on social research are well recognisedpaard/ support the incorporation of values
into the positivist paradigm. Therefore the soaarld is constructed and a product of
historical context and research, therefore reseascltannot and should not adopt an

independent position (Oliver, 1992).

The use of quantitative, empirical research allowmsa involvement of a far larger
group of people. The survey instrument allowed emibn of precise data (compared to a
semi-structured interview) to allow direct compariswithin and between groups of people.
Thus conclusions could be drawn about the awaresfessepresentative group, and so could
be generalised to the wider population to which saenple related. However, the data
produced is situated in a place and time. Thiseddevas manipulated by the analysis as the
2002 survey was considered a valid picture of amese as the DDA Part 4 was implemented,
in comparison to the 2004 survey which measuredeavess after Part 4 had been in place for

over 2 years.
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5.4.1 Questionnaire Design

The use of the survey was intended to explore Hmvrmheaning of the DDA Part 4 was
understood by parents, schools and local authsrifithe questionnaires used in the 2002
survey were developed by Cogan, Riddell and Tisedib consulted with a case study local

authority, the DRC and the academic literature. tidée surveys were split into six sections:

Section 1: Who filled in this survey?

Section 2: Awareness of policy and legislation
Section 3: Information and advice

Section 4: Future plans in schools

Section 5: Statistics, and

Section 6: Additional Information.

To optimise validity and reliability, many quest®were the same in my 2004 survey
and the 2002 Cogan et al surveys. In addition #meskey questions were asked of local
authorities, schools and parents. In this way corspas between the surveys (both in terms
of a 2002/2004 comparison and a comparison of refgus) could be considered reliable.
Validity refers to the collective understanding what questions mean to ask. That is the
researcher and the respondents agree that eactioguewans the same thing. Therefore
interpretation of the data validly reflected thegenses from respondents. Several questions
in both surveys that asked about particular prowis{for example existence of written
policies) used the same wording for every policgetyso that respondents were able to
interpret the questions in the same way, thus priggpvalidity.

Some questions on the Cogan et al (2003) surveys wamoved from the 2004
survey, or were presented in a different formatabee respondents to the first surveys
indicated low validity. This was indicated geneyally respondents failing to answer the
guestion at all. Where changes were made, additcama was taken in making a comparison
between the two survey periods.
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The main changes to all three questionnaires dissged in 2004, were additional
guestions relating to awareness of the Additiongy®rt for Learning Bill, which did not
exist in 2002. Local authorities, schools and parevere also asked if their school(s) fully
complied with the Disability Discrimination Act Rat. This question was almost omitted as
there was concern that some schools and local @tigsonvould not enjoy admitting that they
were not complying with their duties, and rathearttie, they would choose not to submit
their responses. This may indeed account for theléal authorities who failed to respond to
the 2004 survey. However, the 28 local authoritvd® did respond, did answer the question,
and their answers are discussed in Section 6.7Figeee 6.8. In addition, the 2004 survey
schools and local authorities were asked aboutkih@ of information that they recorded

relating to pupils with special educational neead/ar disability.

To speed up the process of completing the questimnmost questions required a
tick-box answer, though participants were invitedetxpand on their responses with short
answers if they wished . Short answer responses ingited: whenever the question offered
an ‘other’ category; to explore definitions of diday; to measure the most helpful source of
information regarding the disability discriminati@ct and to finally, offer any additional
comments. These were not always completed, bushast answer responses were analysed
alongside the in-depth interviews using NVivo. Justler one fifth of parents (19.5%), 63.3%
of schools and 71.7% of local authorities took ¢thance to expand on their views using the
short answer facility. Some respondents did ndtictégheir responses to particular questions,
using the chance to ‘be heard’ to write pages siomest of comment and so in some cases the
gualitative data generated by the surveys is righ @motional. In fact emotion was a theme
that emerged through the analysis.

The bulk of the questions in each of the three eyswvere written with the intention
of using the Pearson’s chi-square inferential siatifor ordinal data. Because respondents
were asked to explore their understanding and aveaseof policies, they were asked to
indicate which statement of a range they most agneth. This was loosely based on Likert’s
summated ratings method (1932), although unlike iethod, | was not wanting to generate a
single figure to represent the respondent’s collecattitude, but a series of numbers each

relating to the proportion of people who agreechweiach statement, which could then be used
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for comparison with other populations. Although ecavas taken to create a full scale of
options within each range, there would inevitably #hifferences in the semantic value
attributed to each statement by each participam$ hotential was created to compromise
validity. For this reason, a stronger parametrit {@s opposed to the non-parametric chi-
square) could not be considered. The low powehefstatistic used was outweighed by the
large sample sizes on the school and parent suimgyarticular: thus the chi-square proved
an effective statistic.

The raw data generated by Cogan et al (2003) waded and re-examined.
Therefore analysis of the 2002 surveys were re-@bmegside analysis of the 2004 surveys to

ensure that coding changes did not impact on tiebigy of the analysis.

Parents and carers were asked to use their chiltheadocus when answering the
guestions, and schools were asked to think of th&ir school. Local authorities were asked
to answer questions in relation to their own autpoAppendix 1 features the questionnaires
from 2002 and 2004. Analysis was completed usingior 13 of SPSS. This allowed all the
data to be collected together and manipulatedddymre a thorough analysis. Highlights from
the analysis as they relate to the research ainpgaapin Chapter 6. This includes a
comparison of independent and state schools, anmtstream and special schools.

5.4.2 Administering the Surveys

The survey research period ran from October 2002rci12003 for the first phase and was
designed to collect responses as the DDA Part 4 lawasched. The second phase of the
research period ran from May 2004 — October 2004 this was timed to capture views of the

DDA Part 4 at the point at which all schools hatdlgy to comply with the legislation.

One thousand questionnaires were sent to paredtsamars in 2002 (200 from 4 local
authorities, plus 200 using the Enquire database)egght hundred in 2004 (200 from 4 local
authorities, the Enquire database was not availablese). In 2002, 358 parents or carers
responded (35.8% of available sample), and 233 @ carers responded in 2004 (29.1%
of available sample). Thus 591 questionnaires veswalable from the parents’ survey for
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analysis. All 32 local authorities responded to 2002 survey (100%) and 28 local authorities
responded in 2004 (87.5% of local authorities0®02 school questionnaires were sent to 319
schools (50 schools from 4 local authorities: Aleem n=50; Fife n=50; Glasgow n=50;
Highland n=50 and all 119 independent schools)tarll9 in 2004 (same divisions as 2002).
In 2002 153 schools responded (47.9% of availabiepte) and 129 schools responded in
2004 (40.4% of available sample).

Although the four local authorities who agreed d&et part in 2002 were aware that a
future survey would be administered to provide carmapve data, they were not asked to
commit to this research beyond disseminating tf&2 2irvey. When it came to contacting the
local authorities in 2004, there was some resigtdndurther participation in the research. For
example one of the local authorities had seen aggha senior personnel that had resulted in
a change in ethos within the education departmadttaey had become opposed to the
labelling of children with special educational neelh their opinion this survey contributed to
the segregation of students with a disability cecspl educational need, because it was not
focused on access for all pupils. Initially thedbauthority refused to take part in the 2004
survey, but finally agreed after the Head of Comitations, from the DRC — Scotland argued
the case for the research. He managed to sucdgsafglie that since special educational
needs policy in Scotland and the DDA Part 4 prodidpecialist provision for a minority of
students, it was useful to know if this did in factate a barrier to educational inclusion. After
changing their mind and agreeing to participatethe second phase of the survey, this
authority was in fact the most responsive both en€ms of the number of completed

guestionnaires returned, and the speed of response.

Problems also occurred with a second local authowho had actually agreed very
quickly to participate in the second phase of thevey. However they found it difficult to
provide the manpower to distribute the questiomn&ir parents in the second phase. This
authority could not determine which parents shdiddsent the questionnaire, or address the
envelopes. The authority also refused my offeradhis work at their offices because of their
commitment to maintaining confidentiality for theservice users. After a month of
negotiation, it was agreed that the parents’ qaestire could be sent to schools within the

authority requesting that the school identify dolga participants and send out the
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guestionnaire. Twenty schools were chosen at ranfdom within the authority, though the
schools did represent the region in terms of thep@nion of secondary schools, primary
schools, mainstream and special schools targeted. Schools returned the questionnaires
without explanation, and one head teacher fromcarskary school made contact to explain
why they would not take part: the head teachertlfigt the minority of students at his school
with a disability or special educational need haderb over-targeted with surveys,
guestionnaires and requests for interviews. Heeiglbarrassed to ask the parents to complete
another piece of research, and felt that thesditmrhiad reached a saturation point. This is an
interesting position, and suggests that schoolsrareasingly involved in the collection of
information with (as implied by the head teacheme of the benefits of acquiring knowledge.
Alternatively this could be interpreted as a prefesal acting as gatekeeper making the
decision to participator parents, rather than allowing them to make thés@et The refusal

to support this research meant that another saimemied to be contacted. The three schools
were replaced with another three schools fromiditesd that as far as possible, | could be sure

that 200 questionnaires were sent to parents sratithority.

5.4.3 Administering the Parent Survey

In deciding which parents should get sent a copyth&f parents’ questionnaire, local
authorities were asked to randomly select 200 paren carers (with the exception of one
local authority as discussed: each school had mngelect ten parents) of a child/ren with a
special education need and/or disability and/oreadrd of Need. Local authorities were also
asked that the parents or carers selected shoplésent primary, secondary and special
schools. The questionnaire, covering letter andpaid and addressed return envelopes were
supplied ready packed into an envelope so the kadority had only to provide the address
of the recipient. In the letter parents were infedf how their details had been collected to
reassure them that we did not have access to peegonal details, and that their local
authority had not compromised confidentiality. Tluerked well, and the research team did
not learn of the identity of any parent or carelowias sent a copy of the questionnaire unless

they volunteered that information, thus fully comipg with Data Protection guidelines.
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The 2002 survey used the Enquire database to targether 200 parents, and their
responses are analysed as part of this compakkmmever the 2004 survey did not repeat this
data collection for two reasons. Firstly the ifitiesearch team had strong connections with
Enquire which facilitated access to their datababih did not exist in 2004, and secondly

the size of the data set once the 2002 and 20@4mess are combined was great enough.

The two samples of parents or carers generateddg and 2004 provide a snapshot of
the level of awareness of the DDA and other speetalcation policies. They show the
awareness of their child’s school provision for gmpvith a special educational need or

disability and the school’s response to the DDANY.

Parents and carers were asked to return theirigoeatre in the provided pre-paid
envelope to myself at the Strathclyde Centre fosability Research at the University of
Glasgow within four weeks. The questionnaires voeleur coded so that | could immediately
determine from which local authority the questiamn&ad been returned. As they arrived at
the Centre, they were numbered. Even if a parerdacer had provided their name on the
guestionnaire, this information was not used tesifg the questionnaire. The respondents
were asked to return even partially completed gouesaires. Once returned, questionnaires
were stored in a locked cupboard. In 2002 and 20@4data was entered onto a computer that
was password protected, and in 2004 only | waslweebin data entry and analysis. My
contact details featured on the letter and queséima, and parents and carers were

encouraged to make contact if they had any questbnout the survey.

Parents, schools and local authorities, were readsthat the information they
provided would be treated confidentially and thheit anonymity would be protected.
Therefore all returned questionnaires were assignadentifying code which referred to their
source authority (for schools and parents onlyjf dor local authorities if they explicitly
provided that information) and to the order of retun addition parents were informed that
their anonymity would be protected to ensure noatieg consequences would occur, for
example, we reassured them that their service gims would not alter as a consequence of
their participation. Due to the way the parent sys/were distributed, we were unable to send

a reminder to parents and carers.
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5.4.4 Administering the School Survey

The initial survey of Scottish schools used fowaloauthorities, chosen for the demographic
and geographical diversity: Aberdeen City; Fifeag&jow City; and Highland. As the second
phase of data collection was ready to take placd04, the same four local authorities were
contacted in an attempt to provide a second dathaecould be closely compared to the first.
In 2002, each of the four local authorities waseasto select, and distribute 50 questionnaires
to schools: 20 primary; 25 secondary and 5 spestdlools. Therefore in 2002, 200
guestionnaires were sent to schools in four logtlaities.

In 2004 a slightly different methodology was uskdthe initial survey, schools who
had responded were invited to identify themsell@smake the comparison more direct, the
2004 survey asked the local authorities for penmins select the schools so that those who
had responded earlier could be included in thermbghase. Sixty-eight percent of schools
(n=135) identified themselves, and so were incluidetthe second phase. Once these schools
had been included on the mail out, then the remgimguantity of schools were randomly
selected from those available within the authoetysuring that the proportions of the final list
remained the same of 20 primary; 25 secondary arspegial schools. All four local
authorities agreed to this change of methodologgtly the contact details for schools are
widely available, and secondly it reduced their austrative role. In addition, the school
survey was sent to all independent schools (n=irilScotland. Therefore 319 questionnaires

in total were sent to schools in 2002 and agaR0id4.

To encourage a response, the schools were semntaletier explaining the research, a
photocopy of a letter from their local authorityopiding us with their permission to contact
schools, a pre-paid addressed envelope and théiaquesre. The survey packs were sent to
the head teacher, but other senior staff were eaged to complete the questionnaire if this
was considered more appropriate. Again my contetztild were provided on the letter and on

the questionnaire, and respondents were encoutagedke contact if they had any queries.

As we knew which schools had been contacted, wédcmake some conclusions

about which schools had not returned their questor. After eight weeks a second
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guestionnaire was sent to all schools thought te ot returned the first questionnaire. As
this process involved guesswork, it was problemaliz avoid the repetitive reminding of
schools who had already submitted their resporibei{anonymously), a reminder was sent

out only once.

5.4.5 Administering the Survey to Local Authorities

The survey to local authorities required a muchpgmmethod of distribution. In 2002 and
again in 2004, the names of the Directors of Edaocatvere collected for all 32 local

authorities in Scotland.

The survey packs, consisting of the questionnaimeer letter and pre-paid addressed
envelope were sent directly to the 32 Director&dfication, though they were informed that
the questionnaire could be completed by anotherosestaff member if considered
appropriate. In addition to returning the questar respondents were asked to include
copies of their authority’s policy statements regag special education. Nine authorities
returned their policy statements along with the2280rvey.

Response from the local authorities was initialbop with only 15 (47%) returning
guestionnaires within the first four weeks. Aftéx wieeks a reminder was sent (including a
copy of the questionnaire) to the remaining loecdharities. Again there was some confusion
about who had returned the questionnaire as twal lamthorities had not identified
themselves on the document, and so the remind@oad&dged that some authorities would
receive the letter despite having already returtte®l questionnaire. This second phase
generated a further ten responses (31% or 78% o@apiA final reminder was sent to local
authorities after a further eight weeks, but thmet using email (with the questionnaire
attached) as a strategy attempting to ensure gmadrspersonnel did notice our request, and
this generated three responses (28 responsesalmotdd7.5%). There was a four month gap
between the first local authority responding and ldst, and it was decided that no more
reminders would be sent out, as a further increasiee gap would, given the huge transition
in education policy during this period, possiblyisa a difference in the response from local
authorities.
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5.5 Method: In-depth Interviews

Whereas the quantitative analysis might allow aangration of the general response to the
DDA Part 4, it was unable to explore the processsirig Part 4, and so a qualitative approach
was developed to investigate this. The use of vigars or shared dialogue together with the
analysis then of transcriptions used language bstproducer of knowledge, and as a tool to
organise and present knowledge. Wittgenstein (1288ued that every-day language is a
gateway to thought and knowledge. So it is ourpriation of life that is more relevant, than
the facts of living, and this can only really beolxed via language. In turn, different cultures
construct different realities (Berger and Luckmahf66), and so to explore the views of

parents of a disabled pupil, it was essential tyage with representatives from this group.

In order to capture the experience of those thdtrhade a claim under the DDA Part
4, this thesis adopted a grounded theory apprdalasé¢r and Strauss, 1967) of data collection
and analysis. This approach involves the systengdibering and analysis of data. The
process of analysis permits themes to emerge andthsory evolves throughout the data
collection and analysis. The purest form of growhtleeory proposed that theory should be
generated from the data rather than from the rekeds own theoretical position. This
position of theoretical objectivity has been cigéd and so grounded theory has been revised
in the forty years since Glaser and Straus (196rndlly introduced it. It has become
accepted to use the analysis to elaborate on dorexpxisting positions (see Bryman, 1988;
Strauss, 1987), thus the theory still remains ‘gdmd’ in the analysis (Strauss and Corbin
1994). The flexibility of this approach supportdte taims of this thesis. Grounded theory
allowed me to maintain my political position indinvith the social model, and also use early
analysis of the survey data (together with conolusidrawn by Cogan et al (2003)) to inform
the in-depth interviews. Therefore the intervieaestules contained reference to themes that

were anticipated, for example, inclusion and confli

The interview schedule (see Appendix 2) may hawenberitten in advance of the
interview to reflect the research aims, but respoit&l were permitted to deviate and to talk
about issues relevant to them even if they didaoatcide with the schedule. This permitted

themes not anticipated to emerge. By allowing earlglysis of the surveys to inform the
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interview schedule, an exploration of the reseaiains was permitted. The families who took
part were able to reflect on early findings and hbey informed the research aims. Through
this reflection they were able to highlight the rttes that resonated with their experience.
Thus grounded theory worked well in practice toeleg conceptual richness (Strauss and
Corbin, 1994).

The ‘theory’ that was invested in the research tioles became re-discovered (Strauss,
1987) during the course of the in-depth interviewéis enabled the quantitative and
qualitative approaches to meet within the dataectihn itself, so any attempts to join the two
together became more valid. Interviews were coratlietith the parents involved in a claim
of discrimination in an attempt to address any smiss or inconsistencies with the data
before it was analysed (Addison, 1989). A singterview schedule was used, (see Appendix
2) and the second interview focused on collectirigrmation not covered in the first. The use
of semi-structured interviews allowed participatatsespond to pre-determined themes and to
guide the research agenda. Thus in their initt@rimew, | was able to gain evidence about the
central themes that structured respondents’ livgzeeence. If pre-determined themes were
not covered, they could be highlighted in subsetjugarviews. Some themes consistent with
a feminist framework emerged. For example, thedaty Mothers were available for, or were
willing to be interviewed communicated somethingatithe gender bias in providing pastoral

educational support.

5.5.1 Recruitment of Participants

Given issues of data protection requirements, tRE€ B Scotland agreed to act as a mediator
in sending correspondence to parents. As statdikreavery parent who had approached
DRC - Scotland with a case, and where it was dstadal that the child was eligible (that is
they had a disability under the terms of the DD&)d where the case was now closed, was
sent a letter through the DRC - Scotland. This wethad limited success. It was hoped that
parents would be reassured that the research wlassexl by the DRC. However the letter had
to specify that involvement in the project would have any impact on their case (indeed it
could not as their cases had closed) and this ragg hlarmed parents that there potentially

could be consequences for participating in thearebe Having spoken to those who agreed to
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be interviewed, it became clear that their chakenging the DDA Part 4 was an emotional
experience (this theme emerges in the analysiepted in Chapter 8). Therefore parents may
not have wished to revisit this stressful timehdit lives. Asking parents to discuss issues on

which they had ‘closure’ may have accounted forlthrelevel of participation.

Only twelve parents were eligible to be contactegdrticipate in this research. Given
that not all would agree, it was planned to adaopinadepth interview approach as this would
maximise potential interviews and increase awaemdéshe experience from a number of
different (and sometimes conflicting) standpointswas planned that parents would be
interviewed at least twice. This would allow theobild a relationship of trust with me in
my role as researcher, would allow for intervieawddcus on different elements (for example
the first interview tended to be quite an emotiostaéam of experience, with the follow ups
allowing clarification of key events and case pesgion). The children and young people
were invited to participate. It was hoped that sthaand local authorities would agree to
contribute and reflect on their experiences, thteyiog insight into the experience of fighting
a case of alleged discrimination. The principleegazker at the DRC — Scotland in charge of
managing education cases also contributed. Inréactitment had limited success. Only three
families agreed to participate and only one teadwreed to contribute to an interview.
Parents and children or young people were intemiewn multiple occasions in order to
ensure they had the opportunities to fully expltireir experiences and so where the data
collection was compromised in gathering a rangpesspectives, it made up for it in depth.
The recruitment process will now be considered arerdetail.

Five parents responded to the invitation to pgrét, either in writing, by telephone
or by e-mail. The full range of methods of respomsey demonstrate that parents found this
element of the research process accessible. Adhpakvere spoken to on the telephone, either
on their initial contact with me, or after | hacceg&ved communication from them by letter or

e-mail.

I had no control in manufacturing a representasaple. However variation did exist
in those that agreed to participate, (see Tablel:AZppendix2 for an overview of

participants). All the parents who contacted meesfemale, and were the mother of the child
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who had allegedly experienced discrimination. Twotlee mothers were married and co-
habiting with the child's father, the other threzgmts were single parents. One of the women
was single but lived within a community shared wither members of her family; one
woman was single and lived in a community entinsiglated from her relatives and one
woman lived with her husband in a village where sheall community replaced her need for
family support. Respondents lived across the cebélaof Scotland, two lived in urban areas,
one lived in a rural authority, one parent livedhinural and deprived authority and one from a
rural and affluent authority. Two parents had beducated to degree level and a third was 12
months into an undergraduate degree. One parerteddull time; another part time; one
parent was in receipt of Carer's Allowance in rielatto her son; one parent received
Disability Living Allowance for her own needs arteetfifth parent was in full-time education.
The young people who were the focus of the in-daptarviews attended a mainstream
primary, a mainstream secondary and a special sctiespite the small number of
respondents then, there is clear representatiatiffefent socio-economic groups and family
types. Given the small number of parents who haesngpted to bring a case under the DDA
Part 4 in Scotland, the sample was never goingetalide to offer a normal distribution, yet
there was diversity within those that responded.

The three women who eventually formed the basishefin-depth interviews were
very keen to be involved, and had no fear of thesequences of being involved in this
research. For example, when | told them that ward to speak to the child’s school, there
was no hesitation in supporting this idea, evemugiotwo of the three parents had children
(other than the disabled child) who continued terat these schools. The two other women
who had made contact chose to withdraw before iteifterview. One of the women who
decided to withdraw was initially keen to partidgaintil | told her about the plans to contact
the school. Her attitude to the research changedenimtely and she became reluctant to
participate. The thought of contacting the schobkre her other children continued to learn
was sufficient to cause withdrawal from the stuelyen though | offered her assurance that |
would not contact the school at all if she preféri@ our conversations she reported that the
issue was closed now (her disabled son had lefiad¢h attend a post-16 vocational training
course) and that she did not want to trigger repsions for her other children. Because our

telephone conversations were informal, it was tloical to ask her to explore further the idea
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that she was in a way, coerced not to discuss ds#, dut the implication remained that she
perceived there to be potential risks from partitipy. The fifth participant withdrew for her
own health-related reasons. After three months ssndnonths, | attempted to get back in

touch to see if her involvement could be resurckdbeit my offer was twice declined.

All three young people involved in the claim of disiination were invited to be
interviewed. The invitation was made to each yopearson in the presence of the parent and
with the support of the ‘Information Sheet for YguReople’ (see Appendix 2). In accordance
with the permission granted by the Social Scierkasilty of the University of Glasgow, the
young people were interviewed only after they dmeirtparent gave informed consent. The
young people all chose not to be recorded. Theviee schedule developed for the parents as
the key informants was modified to ask only key gjioms likely to get answers in order to
optimise the engagement of the young people (Ataer$995). In accordance with the social
model’s position on personal tragedy approachesyttung person was not asked to discuss
the impairment that contributed to their disabiltty ensure that the interview in no way
pathologized their experience. The parents remaimegtle room during the interview. This
may have interfered with the process of elicitinfprmation and the young people were vague
in their responses to the questions (also availabfppendix 2). It is possible that the young
people did not feel in control of the research pssc(Thomas and O’Kane, 1998). However
responses suggested that they did not have thel&dgeof the DDA Part 4 claims process to
contribute fully. This notion was supported by theerviews with parents who reported that
they had purposefully removed their child from th&m in order to protect them. This issue
is explored in Chapter 8. | had recognised thatytheng people were social actors capable of
understanding and explaining the social world (Themand O’Kane, 1998; Alderson 1995)
and had tried to give each child the space to sspteemselves (Mauthner, 1997). The
protectiveness of the parents was almost certaitigrrier to the young people’s participation
(Hood et al, 1996; Morrow and Richards, 1996). Dtespttempts to engage with the young
people, their participation was regretfully, minimds none of these young people had been
actively involved in pursuing the claim itself (young person interviewed had had direct

contact with a DRC caseworker), they were intereéwnly once.
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Although all three families (parents and young pejppgave me permission to contact
the schools and educational professionals invoiwethe alleged discrimination and in the
legal process of making a claim, recruiting proi@sal participants proved as difficult as
recruiting parents. Two out of the three possildeosls declined without comment, though
one did suggest that | could contact the local @itth The response from the local authority
was formal, negative and critical, stating surprteat | thought it right to consider it
appropriate to discuss a child they still were eding. | responded to inform them that | had

permission of the child’s parent but they were pertsuaded to participate.

The lack of engagement was very disappointing ledbgps the third school was able to
give an indication of why educational professionaéye reluctant to get involved. The head
teacher of the third school took over a month td&era decision, but agreed to be interviewed
on the grounds her experience of the process d¢aim awinder the DDA was difficult and
emotionally draining. She felt that improvementsildobe made to the process and her
agreement was largely based on this being an apptyrtto meaningfully contribute to this,
and also because the research was linked to the BRICwhich she has had a positive and
productive relationship. This interview is discusgEedominantly in Chapter 7. Interestingly
this interview with the head teacher was as ematiprcharged as that with the parents. This
interview corroborated much of the information eegsed by the parent involved in the claim
against the school, but there were also aspectadi interview that conflicted. This isn't
surprising given that the interviews focused onismoe of conflict. However, the interviews
remain a legitimate account of how each particigeanteived the claims process. Necessarily
this has led to some inconsistencies in the ammlyss stated, as these reflect the conflict
inherent in making a claim under the DDA Part 4omsistencies have not been removed

from the analysis or its presentation in Chapteasd 8.

5.5.2 Analysis of Interviews

It was important to ensure that certain questiorgsewincluded on all interview
agendas to aid comparison across the in-depthvietes. The interview agendas were
compiled in an order that reflected my thinkingdaso this order was purposefully not

imposed on the interviews. In this research, (arildienced by a grounded theory approach)
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the interviewee largely led the initial interviewmdathe interview agenda was used only when
the interviewee naturally fell silent on one of theues, or when the conversation reached a
natural pause. Subsequent interviews, when thecipamt was more relaxed, were based
more firmly on the research agenda. Subsequentvietes were therefore used to return to
aspects of the interview agenda not previously @vén accordance with grounded theory.
The interview schedule related directly to the aeslke aims and also a theoretical
understanding of the process of bringing a clairdis€rimination under the DDA Part 4 (and

appears in full in Appendix 2).

Each parent was interviewed at least twice, antt thierviews were transcribed and
analysed. Interviews lasted between 1 hour anduBshand parents were given control of this.
After each hour passed | asked each parent if thene happy to continue on, or if they
wanted to take a break or end the interview. Althef young people were interviewed though
one young man found it very difficult to engagehwihe agenda. The other two children did
not want to be recorded, but did allow notes teallen. These were written up immediately to

produce further evidence for analysis.

The qualitative analysis package QSR NVivo (Rickaadd Richards, 1994; Richards,
2002) was used to manage the data produced byt#reiews and the short answer responses
to the surveys. The analysis involved the decoostmu of the transcripts into fragments
which were then re-constructed under thematic mgad(Lofland, 1971). This process used
the qualitative data only, sourced from the in-tiépterviews, and surveys to parents, schools
and local authorities. Once the data had beenaepgd into thematic sets, attention reverted
to the research questions to re-order the datanayathat provided a meaningful response to
the central questions of the thesis. Using NViviovadd for this process to occur without
necessarily removing fragments of information eyirfrom their context. Additionally
fragments could be allocated to more than one thaiteving multiple interpretations of the
material (Atkinson, 1992). Alternatively themes ltbbe placed in a tree, or hierarchy, or
coded as a sub-set (Tesch, 1990) which allowedngied theory to infuse the analysis. That
is, some themes may have emerged unexpectedlyydrat able to be placed meaningfully

within the overall analysis.
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5.5.3 Reflections on the Interviews

Field notes were used to reflect on my experieddbdeinterview, and were a useful
reminder of how each interview had been, as | pegpéor the next. Thus they were used to
maintain, as far as possible, a consistent appréackach respondent. The main themes
generated by each interview were noted, but mosthef notes reflected a personal
interpretation of the interviewee. For example eaate started with the descriptors they had
used to describe themselves, so the identity teat Would recognise formed the basis. Next
came notes about the location of the interviewaagm mood of the interviewee and so on.
The notes were used to help me further contexeidhg interview transcripts (Atkinson,
1992), particularly helpful when returning to therfter a break from analysis. The field notes
were therefore part of the process of de-constmctnd construction involved in the
interpretation and analysis of the interviews olle@xitically they featured my own reflexive
account of each interview, and in this way, thédfieotes created a bridge within the analysis
between the interviewer and the interviewee (Van ahg, 1988) which aided
contextualisation of the data within the researabstjons (Tesch, 1990). By maintaining the
context of each fragment as much as possible, tiaéysis hoped to avoid a positivist or

objective interpretation of the data (Atkinson, 2R9

The field notes also allowed me to reflect on mieafon the interviews. | was
between 3-7 months pregnant during the interviewth whe parents (the professional
interviews were conducted post maternity leave) thiglencouraged them to engage with me
outside of the researcher/ respondent relationdBgiore the interview started, all three
parents remarked on my pregnancy asking questikesHow many months are you? Is it
your first child? This was quickly followed by sams of advice. One parent discussed the
gender of the child and told me not to find outotuer told me which nappy cream was the
most effective and the third advised me to getraladid little to solicit these gems and tried
to deflect the focus from myself and back ontoititerview: this was difficult and pregnancy
related questions are spattered throughout thedrgts. My pregnancy had the potential to
minimize any imbalances in the relationship, gseftmitted the women interviewed to act as
experts towards the naive and first time mothesugposed that this may have made them

more comfortable with me, and with the interviewgess. | don't claim here to have achieved
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reciprocity (Oakley, 1981) as | never revealed asxhmabout myself as the respondents
revealed about themselves (Ribbens, 1989), but Irgther my physical appearance) did

reveal it first, and this may have encouraged tteeneveal more in the long run.

| found these interviews emotional and draininghihk the participants would agree
with this. On reflection | believe that my pregngmoay have aided an emotional response
from the parents. However it cannot be the onlylangttion as my interview with the head
teacher was also very emotional. The three paserdghe head teacher all commented on the
emotional and psychological strength they neededotoplete the process of making (or
fighting) a claim under Part 4 of the DDA. In fdbe parents (see Chapter 7 and 8) discussed
terminating their claim because they didn’'t feehttthey had the strength to continue.
Similarly the head teacher spoke about retirindyess a direct response to her experience of

fighting a claim of discrimination.

5.6 Ethics

As discussed, the Data Protection Act (1998) pitshithe disclosure of personal
information held by one party, to another withdu# full consent of the persons to whom the
information relates. It was important that thiseash worked in accordance with this
legislation. The DRC — Scotland contacted paremtsmy behalf. Interested parents were
invited to contact me and my contact details wévergon the letter. Parents were assured that
their personal information had been kept confidéntihat | did not know who would be
receiving the letter, and that | could only leafrtreeir identity if they responded to the letter,
and therefore disclosure of their identity was rthpg@rsonal and complete decision. Parents
could respond by contacting me directly or couldtgmack a signed permission slip, with their
contact details on it. However, this meant thaeeoad mail out to encourage those that had
not replied initially could not be approved by tBRC - Scotland. This further contributed to

the low participation rate.

Respondents to the in-depth interviews were tolthefpurpose of the research using
three formats: a written letter, a pamphlet andbally at the beginning of the first and

subsequent interviews. This included why | was ddime research so that respondents were
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clear that part of my motivation included the hapeachieving a doctorate degree (see Zarb,
(1992) for the importance of declaring intent). 8ypplying the information in this format, |
could be sure that all participants were treatedgitalgly and had full access to the relevant
information. Each respondent understood that tleydcwithdraw from the study or pause the
interview for any reason. Participants were askesign a ‘consent to participation’ form and
‘permission to be recorded’ form. Participants \adisbgave their consent at the beginning but
did not sign the consent form until the end of thterview, at which time they were fully
aware of what they were consenting to, and in way informed consent was optimised. In
addition at the end of each interview, the key iimfants (parents and young people) were
encouraged to reflect on their participation whasked ‘Why did you agree to take part in
this study?’ and in this way agenda for participatwas shared (Bamberg and Budwig, 1992;
Swain et al, 1998).

Ethical approval was sought and granted from theiadbd&ciences Faculty of the
University of Glasgow. In agreement with the terofighis approval, all contributions from
participants were treated as confidential. Retumnggstionnaires were given an identification
code of a letter (denoting the regional source) andimber denoting the order of return (thus
the first returned questionnaire from Fife was ab@é., the second, F2 and so on). These
codes were used as the identifier when enteringlditee into SPSS so that | had a strategy for
identifying the source questionnaire should a quetge about the data once it was in the
SPSS database. Questionnaires and interview tipissevere locked into a filing cabinet,
which could be accessed by my key alone; in turs Was located in a lockable suite of
offices which were accessible by a small team séaech and academic staff. These files will
be destroyed in accordance with the demands oftthees Committee at the end of the
research period. My computer could only be accessttdmy unique staff identifier and my
password which was changed at regular interval$eptiog the information generated by
participants kept in electronic form. A Scottishhanced Disclosure Check was performed at
the beginning of the research period, and was dtdxhio the ethics committee. In addition
photographic identification from the University Glasgow was taken with me to initial and
all subsequent interview with each participant totHer reassure participants of my
authenticity.



J. Ferrie Chapter 5 152

In addition to the University’s ethics committe¢hieal considerations were informed
by the Code of Ethics published by the British Psjyogical Society (Robson, 1993), and

were also informed by various papers, notably Sweaad, (1998).

Participants were encouraged to choose the locatidhe interviews, and all chose
their own homes (with the exception of the profesals who chose to be interviewed at their
place of work), in addition all participants wemed to choose the time and day that most
suited them. In recognition of my own safety, |,didoffered a preference by the participant,
choose an interview time during the day. All infervs were conducted on a week day during
traditional work-hours. | always kept my mobile pleowith me, and switched on (though in
silent mode to avoid interruptions) and the contietails of the interviewee were given to a
colleague, with the permission of each participdy.partner was aware that | was attending
an interview and knew to contact my colleague didn’t call-in after a couple of hours.
Although these safety measures were set up for noiggtion, there was absolutely no cause

for concern at any stage of the fieldwork.

5.7 Presentation of Data

The real identities of the respondents to the ppHdenterviews have been kept
confidential. Interestingly, this matter was raiseith the parents who formed the basis of the
in-depth interviews, and all of them suggestedd real names. As they could not predict the
consequences of participating in this researclvag ethically sound to provide anonymity as
far as possible. In this case the decision to ohangmes was mine. This may have
undermined the ownership each parent had of th&iry’ as it becomes, through the stripping
of identifying information, an anonymous accounbt\@n, 1981; Swain et al, 1998). To try
and avoid this, names are used to identify thempar@nd young people who were represented
by the in-depth interviews. This was done to enagarthe reader to engage with the person
represented by the interviews, whereas using nusntoedescribe them may have reduced
their identity. The names used are not the realesaof the people who contributed their
stories. In contrast, professionals who contribuiedhe interviews are identified by their
professional title. This is not to deny that these also real people, but to quickly

communicate to the reader that they are involvezhlige of their professional status. | have
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removed capitals from titles such as local autiiphiead teacher and caseworker. The purpose
of this is to present their responses alongsidedahparents. The use of capitals together with
their professional title might be interpreted as mmposition of a hierarchal structure on
respondents which was not intended.

Respondents to the three surveys were offeredpghertunity of including additional
comments, and this qualitative data was analysedgalde the in-depth interviews. Where
guotes appear in the thesis from a respondentetgsuhvey, they are identified by the survey
they responded to (parent, school or local autyiotity the local authority in which they lived
and by the order in which they responded. At tintegjr contributions are qualified by
additional information, for example the impairmembup used to label the child or young
person, or whether the school is special or maastr This is done to clarify the meaning of
the quote, and care has been taken to use infanmadbiat does not compromise the
confidentiality given to respondents. Not all loeaithorities identified themselves and so to

preserve equity, no local authority is identified.

This thesis obeys recognised rules of academieptason. Quotes longer than one
line of text are separated from the body of theageaph, indented and single spaced. Within
guotes the contents of square brackets ([ ]) oeplaspecific people, schools or local
authorities with a more generic label to conceahtdy or were added to help contextualise or
make sense of the quote. Also within quotes thatiot *..." is used to either denote that the
guote is opening mid-sentence, or when used midequo denote that the respondent has
taken a significant pause. The notation ‘... ... ' ieedido denote that words have been
removed to simplify or clarify the meaning convey®dthe respondent. Where this has been
done, it has been done with care not to distodhange the meaning. Therefore the context is
not altered by the omission of the words. Contetgads are highlighted throughout the thesis
using single quotation marks. Usually these termgear in the Definitions section that
appeared before Chapter 1.
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5.8 Conclusion

To summarise, this research was influenced by timeiples of the emancipatory approach.
Although the principles were absorbed into the sscand my motivations were consistent
with the political message of the social model, #mancipatory approach could not be
applied because it demanded that disabled peoplerblred throughout the research process.
| was prevented from involving disabled people tuéhe framework of the DDA Part 4 that

permitted cases to be made by a parent or guardihar than the child or young person who
actually experienced the discrimination. This waacerbated in turn, by the disabled young
people being framed as dependents by the parénis:no young person had been actively
involved in the case of discrimination pursued legirtbehalf.

It could not be argued though, that this researgsts totally outside the parameters of
an emancipatory approach. The DRC — Scotland paded this research, and early findings
from the analysis of surveys have informed some @Rénts and publications (for example,
DRC 2005). The conclusions drawn by this thesid el disseminated to the Equality and
Human Rights Commission in Scotland and shouldrinftheir understanding of the DDA
Part 4 and how it has impacted on Scottish scholdierefore there is potential for the

conclusions drawn here to influence pressure oisioss to the DDA.

The data Chapters begin with Chapter 6 which ptesamanalysis of the surveys. The
2002 surveys (generated by Cogan et al, 2003)ampared with the 2004 surveys (generated
as new data for this research) to examine if adifice can be detected in awareness of the
DDA Part 4 from the implementation of the Act, teot years into its life. The main themes
generated by an analysis of the quantitative daéa paesented alongside some of the
gualitative responses from the surveys. Chaptartrdduces the in-depth interviews with a
biographical account of those that participated #reir claim of discrimination under the
DDA Part 4. Separating this from the analysis wsseatial as the narrative of the analysis
was disrupted by the constant need to contextuabsd theme and quote. Thus Chapter 7
provides the context for Chapter 8. Then Chaptare8ents the analysis of the qualitative data
generated by the research. Though it uses the ptird@aterviews, it also includes data

generated from interviews with a DRC caseworked, ases the qualitative data generated by
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the surveys. Thus the micro-level experience geeerdy the in-depth interviews is

contextualised in the macro-level responses frarsthvey.
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6 Chapter 6 — Analysis of Surveys

6.1 Introduction

This Chapter will focus on the data generated lgyttiree survey instruments described in
Chapter 5 (available in Appendix 1). The analydighe quantitative data is supported by
gualitative data (short answer responses) and miext¢o consider the research aims outlined
in Chapter 5 of this thesis. The three survey ims@nts (questionnaire to parents or carers, to
schools, and to local authorities) and the twoafigsation periods (2002 and 2004) were
analysed together and compared where appropriap@risons were also made between
special and mainstream schools, and independenstatelschools. Such manipulation of the
data was intended to measure changes in practiveede the two survey periods, which

possibly reflected the differing approaches to atioa provision for disabled and SEN

pupils.

To briefly re-state the purpose of this researdfierént responses to the DDA Part 4
were explored by comparing awareness of this lagisi from parents or carers, schools and
local authorities. Associated legislation like tBducation (Disability Strategies and Pupils
Educational Records) (Scotland) Act, 2002 (DSPER#J the Education (Additional Support
for Learning) (Scotland) Bill (ASL) 2002 were alsonsidered. The DDA was launched in
1995, and recognised that disabled people in thefadiéd institutional discrimination. The
DDA was intended to be a tool, used by disabledleeto fight and end the discrimination
they experienced. In 2001, the DDA was amendedrtmlyce Part 4. Part 4 related to
education and had two strands: schools and posdli6ation. This analysis deals with the
schools strand, which omitted auxiliary aid andvees. This omission hugely restricts the
gamut of uses that could be framed as discriminatioder the DDA Part 4 in Scottish
schools. Auxiliary aids and services were covengdhe post-16 strand, but such education
providers (further and higher education) lay owddide parameters of this research. Although
children could make a case under Part 4, it wasrgdg expected that their parents would be
the primary claimant, and for this reason parentsaoers were surveyed rather than children.

The survey was sent to parents of children withsalility (86.6% of respondents reported



J. Ferrie Chapter 6 157

that their child had a disability), a SEN (90.5%re$pondents reported their child had SEN)
or a Record of Needs (78.2% of respondents reponegdtheir child had a Record) and thus

parents or carers should have had some knowledie ¢égislation explored here.

DSPERA (2002) came out of the SEN framework. Pestimrause it was ratified by a
devolved Scottish Government, DSPERA was influemzgdy market regulations, but by the
drive to inclusion and in this way echoed the idggl of the human rights agenda. Under
DSPERA, schools were expected to audit accesyilfdath in terms of the environment and
the curriculum), and publish a strategy for impravaccessibility. The 2002 Act did not refer
to SEN, but used the DDA definition of disabilitpdathus was intended to work in tandem
with the DDA to promote inclusion.

When the 2004 surveys were disseminated, parentsamrs, schools and local
authorities were asked about awareness of the Edndgdditional Support for Learning)
(Scotland) Bill (now ASL Act 2004). Therefore inishiChapter it is the Bill that is referred to,
while the rest of the thesis refers to the ActnR&d responses to the Bill were examined to
determine if, and in what ways, they differed fraesponses to the DDA Part 4. The ASL Bill
was the subject of a series of consultations dutivg time of the 2004 survey, and so
respondents were engaged with this new policyimed to replace the SEN framework with a
new additional support for learning definition ofad. To be defined as having additional
support needs, a child would be expected to acomsiti-agency support, and require
additional support from education specifically. Ha@r many children covered under the old
SEN framework or the DDA Part 4, would not be cedeby the ASL Bill, and so this thesis
allowed respondents to provide some early feedback.

The information flow from local authorities to sai® and on to parents was examined
to assess where the breakdown in communicationremtiand possible reasons for this
happening. The responses made by schools anddotairities specifically to the DDA Part
4 was assessed and will be reported in the next gfathe Chapter. This allowed an
examination of what elements of the DDA Part 4 badn complied with, and which areas
were lacking Action. Changes to school and locahenity policies made in response to the
DDA Part 4 and DSPERA were considered to deterniioe the legislation had been
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interpreted and what changes schools and locabatiéis had considered to be a priority.
Similarly changes to local authority and schookasfructures were analysed to assess the
extent to which the legislation had impacted oncation providers. In addition responses
from parents or carers were analysed to explovehit extent parents were familiar with their
children’s school’s response to the legislatiomlelpendent and state schools and mainstream
and special schools were compared to assess wlzetli@erence in attitude could be detected
between the types of school. Any difference magvaltonclusions to be drawn about each
school’s underlying philosophy of education foratiked and SEN pupils.

The next section of the Chapter considers knowledgk awareness of the procedures
for making a claim of discrimination outlined byetDDA Part 4. This is based on the premise
that to be an effective piece of legislation, theADPart 4 must be recognised by parents or
carers as a tool for redress. This Chapter wilh tb@nsider the form of social justice delivered
by the DDA Part 4, thus connecting this Chaptethi literature review of Chapter 2 and
policy reviews of Chapters 3 and 4. Evidence supmpran increased juridification of this
sector was examined. However there was also suladtavidence that schools and local
authorities made significant efforts to engage i DDA but were confounded by a lack of
case law and ambiguity around the terms of thetredu The Chapter progresses then to
examine the ranges of information and supportilese available to parents or carers, schools

and local authorities. In particular the role of isability Rights Commission is considered.

6.2 Awareness of Key Legislation

In the first section of this Chapter, a baselin@whreness will be established. Awareness of
the Disability Discrimination Act (DDA 1995) and DDPart 4 (2001), DSPERA (2002) and
the ASL Bill have been measured. A number of compas were permitted by this data,
including results from local authorities, schoahsl garents or carers. Data collected from the
survey done by Cogan et al (2003) has been re-sedhlgnd compared with the new data
collected in 2004. In addition data from state amependent schools have been compared.
Such comparisons allow an exploration of how deepdgh group had understood the
legislation. This section will begin by reporting@eness and understanding of the DDA and
DDA Part 4.
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All 32 local authorities responding to the 2002vey;, and all 28 responding to the
2004 survey had heard of the DDA, and about thegés Part 4 had made. In both the 2002
and the 2004 survey, 100% of school staff repotited they had heard of the DDA 1995.
There was a small increase in 2004, in the numbeclwol staff that said they knew about
the changes Part 4 had made to the DDA: (92.8%0@2 Zompared to 95.3% in 2004 — this
difference was not significantx?=0.411, df=1, p>0.5). Therefore not all schoolsrave
explicitly aware that the DDA had been amendedttude education. There was a significant
increase in the number of parents or carers whaeadd of the DDA 1995 between the 2002
and 2004 surveysxg=45.956, df=2, p>0.001). However awareness amamngnps or carers
was low compared to schools and local authorifiggure 6.1 shows the pattern of responses

from parents or carers compared with the school@ral authority surveys.

Figure 6.1: Awareness of the Disability Discriminabn Act: A comparison of parents, schools and local

authorities (percentages) — data from the 2002 ar20D04 surveys.
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There was a slight decrease in the number of laa#torities who reported being
familiar with the DDA’s definition of disability irR004 (96.4%; 2002 — 100%). The decrease
in awareness is not statistically significant anayrbe due to staff turnover, with newer staff
being less thoroughly engaged with this legislatiBath the 2002 and 2004 surveys asked
schools and local authorities about their famifjawith the DDA definition: a non-significant
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increase in awareness between the two school suwayg recorded, from 86.9% in 2002 to
89.9% in 2004. In response to the 2004 survey at89p of parents or carers were familiar
with the DDA's definition of disability showing uatstanding of a key element of the Act for
almost half of parents or carers. However, ovef digbarents were unsure whether their child
would be covered by the DDA.

Although awareness about the DDA was good, spekificwledge of the changes
made by Part 4 were not as well reported. For el@anipyy 2004 most local authorities
reported that they had a good understanding othlamges that Part 4 had made to the DDA
(75%) with the remaining quarter able to say thegtythad a good understanding of some
parts, see Table 6.1. This was a substantial ingmnewit (though non-significant) on the
response rate from the 2002 survey where just balrhad a good understanding of Part 4
(53.3%); 30% had a good understanding of some ,pants the remaining 16.7% had some
understanding of the changes made to the DDA. Addbal duty to comply with the duties
set out by the DDA Part 4 falls to local authostien Scotland, it is surprising that
understanding was not consistently good for almelets of Part 4. It is possible that the
legislation was well understood, but that localhauties remained unsure about how they

were supposed to Act, in order to meet their duties

Table 6.1: Level of awareness of the changes Parthédd made to the DDA: comparison of the 2002 and

2004 surveys — percentage responses from parent®@2 only) schools and local authorities (LAS).

Good Good Some Little or no
understanding of understanding of understanding of understanding of
the Act some parts the Act the Act.

Parents 2004 9.5% 9.5% 38.2% 42.8%

Schools 2002 28.2% 20.1% 42.3% 9.4%

Schools 2004 33.6% 28% 37.6% 0.8%

LAs 2002 53.3% 30% 16.7% 0%

LAs 2004 75% 25% 0% 0%

Respondents to the school survey were more likehgport that they had either ‘good
understanding and awareness of the Act’ or ‘goadetstanding and awareness of some parts
of the Act’ in 2004 (61.6%) compared with 2002 @), the results are also shown in Table
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6.1. In addition, school staff were less likelyréport that they had either ‘'some understanding
or awareness of the Act’ or ‘little or no understang and awareness of the Act’ in 2004
(38.4%) compared with 2002 (51.7%, a significarftedence was found between the two
surveys using Pearson’s Chi-squak=(11.968, df=3, p<0.05)). Although there was an
increase in the understanding of Part 4, schodi wstxre most likely to report that they had
only some understanding and awareness of the AQ02 (42.3%) and 2004 (37.6%). This is
evidence that the filtration of information frometlpolicy makers and local authorities to
school staff about the changes to the DDA wasyfaiffective around the time that Part 4 was
introduced in 2001, as indicated by the reasonallareness rate in 2002, and improved

awareness rate in 2004.

However some schools reported very low awareneal$.dfischools (51.7%) were not
confident in their knowledge of the legislation2002, and although there was a significant
improvement, 38.4% of head teachers and seniorosdtaff reported not having a good
understanding of the Act by 2004. Therefore, forsignificant proportion of schools,
engagement with the DDA Part 4 was low in 2002 20@4. Information had not successfully
filtrated from local authorities to schools in ases. In this sense, the bureaucratic structure
of the DDA Part 4 effectively created barriersriformation flow as knowledge was restricted
from filtering to schools and on to parents or car@his also supported the professional
framework as the knowledge required by parents Hallenge provision was not made
available to them.

In response to the 2004 survey, only 9.5% of parentcarers reported having a good
understanding and awareness of Part 4, and on% &ported having a good understanding
and awareness of some parts. Thirty-eight percdntparents and carers had some
understanding and awareness, but the largest pimpo(42.8%) reported little or no
understanding or awareness of the DDA Part 4, sd#eT6.1. Therefore parents or carers

reported a lower understanding of the terms of £#nan schools and local authorities.

Parents or carers reported less knowledge of theedfidn (Disability Strategies and
Pupils Educational Records) Scotland Act (DSPERAMpared to the DDA (1995 and as

amended, 2001). There was very little differencewareness between the 2002 and 2004
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survey as shown in Table 6.2. Only around one quaftrespondents to the parent survey had
heard of this legislation that promoted accessybibr disabled pupils. Parents or carers who
had heard of DSPERA were asked how well they utdedsthe legislation and the data
generated also revealed little change (chi-squa® von-significant) between the two survey
periods, the results feature in Table 6.2, andittia collapsed across the two survey periods is
illustrated in Figure 6.2.

Table 6.2: Understanding and level of awareness @SPERA, 2002: A comparison of the 2002 and 2004

surveys — featuring data from parents or carers, $wols and local authorities (LAS).

Had heard of Good Good Some Little or no
the Act understanding| understanding| understanding| understanding
of the Act of some parts
Parents 25.7% 3.8% 5.4% 13.9% 76.9%
2002
Parents 26% 3.5% 3.1% 14.3% 79.1%
2004
Schools 69.9% 17.5% 13.9% 37.2% 31.4%
2002
Schools 70.3% 27.7% 16% 42.6% 13.8%
2004
LAs 2002 | 93.3% 72.4% 13.8% 10.3% 3.4%
LAs 2004 | 96.4% 85.2% 14.8% 0% 0%

DSPERA came into existence in 2002 and so coincidid the first surveys. A
comparison of the school data from the 2002 and4 20@veys shows little difference in
awareness (2002 — 69.9%; 2004 — 70.3%). A trenddetected when comparing data from
independent and state schools however which nayravidsed significance (state — 66.8%;
independent — 79.4%2=5.834, df=2, p=0.054), so showing that indepehdehools tended
to have greater awareness of DSPERA comparedtiosstaools.

School staff responding to the 2004 survey wereemlikely to report a good
understanding of DSPERA (27.7%) compared to respatsdin the 2002 survey (17.5%;
X?=10.304, df=3, p<0.05), see Table 6.3. There Wsxsan increase (non-significant) between
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the 2002 and 2004 surveys in the depth of undeatstgrexpressed by local authorities, see
Table 6.3. Of note, no local authority reportedihg\a poor level of awareness of DSPERA
in the 2004 survey, yet some schools and paremginced to have low awareness. All

schools had to publish an audit of accessibilitg @anstrategy of how barriers would be
overcome. The figures here are troubling as und8PERA, every school had a duty to

provide their authority with an accessibility segy. Around one fifth of independent schools
and one third of state schools seemed either tmbevare of this duty, or did not realise that
their strategies were a response to this partiquilece of legislation. It seems that some
schools poorly engaged with this exercise if theyenstill unsure of DSPERA.

Figure 6.2: Understanding and awareness of DSPER/Aeaturing data from parents or carers, schools and

local authorities (LAS) (percentages) (data from 202 and 2004 surveys collapsed).
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When examining responses to the DDA (1995), P2001) and DSPERA (2002), it
is evident that information about key legislatioasanot flowing down from local authorities
to schools, or from schools to parents. This isrtyedemonstrated by Figures 6.1 and 6.2.
The parents or carers who contributed to the 20022804 surveys had poor awareness of the
key SEN or rights-based legislation that protectkdir children’s rights, or promoted
accessibility to their children’s school. As DSPER8Incided with the first survey, so the
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Education (Additional Support for Learning) (Scodd Bill (ASL Bill) was a new
development for schools at the time of the secamdey, therefore data regarding awareness
was collected in 2004 only. Just prior to the 280dvey, an extensive series of consultations
had involved local authorities, schools and paremtscarers (as well as disability-led
organisations, the Disability Rights Commission QRand voluntary sector organisations),
run by the Scottish Executive to review the terrhthe Bill. Thus all three groups reached by
the 2004 survey should have been aware of the iemhiAct, and how it would change

education provision.

Figure 6.3: Levels of Understanding the ASL Bill: Acomparison of parents, schools and local authoris

(percentages) (2004 survey data only)
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Around one third of parents or carers (34.5%) hadrth of the Bill, but a greater
proportion (54.4%) of respondents had not. Althoagly 34.5% had heard of the Bill, 15.4%
reported that their child's school was planningnges in response to this new Bill. Given the
low level of awareness of the Bill, it is not sugnmg that only 8.9% of parents or carers
reported having good understanding and awarenese @&ill; 10.1% had good understanding
and awareness of some parts (see Figure 6.3 faefullts). In contrast, most local authorities
reported that they had a good understanding oA Bill (80%) and the remaining 20%
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reported that they had a good understanding of quarmts, also Figure 6.3. Schools showed
more diversity in their responses, again showirgj tfot all local authorities had successfully

shared their expertise with their schools or wnemts.

Compared to Part 4 of the DDA and DSPERA, there gaasl awareness of the ASL
Bill reported by schools, see Figure 6.4. There wageater tendency for schools to report
better awareness of Part 4, but considering thisbdeen in place for two years and the ASL
Bill had not been ratified, this was perhaps exgecfThis awareness was not a passive
response: over half of schools (51.6%) had begamnmhg changes to their policy and
practice in response to the new ASL Bill. Furthé,7% of these schools, would say that their
response to the ASL Bill was distinct from theispense to the DDA (a significant difference
was found:X2=17.206, df=2, p<0.001), showing a good understendf the ASL Bill and
how it differed from the DDA.

Figure 6.4: Awareness of Part 4, DSPERA and the ASBIll: 2004 School Survey Data Only.
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In addition to the response made by local autlexitd the DDA Part 4, a commitment
was shown to make changes in response to the ABbyBall authorities. However, 36% of
authorities did not expect their response to thé& B8 to be distinct to their response to the

DDA Part 4. The ASL Bill deals with service prowdsi with an emphasis on multi-agency
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working. In contrast, the DDA is an instrument photing discrimination on the grounds of
disability. It is concerning that one third of lb@uthorities believed that the same strategies

could satisfy the demands of both pieces of letisia

In summary, the data collected in the 2002 and 2804eys revealed that local
authorities consistently had better knowledge, betder understanding of all the legislation
covered. Though some local authorities did not gdvaeport the highest level of
understanding, they always knew more than schootsirn, schools always reported that they
knew more than parents or carers. Therefore infoomavas not cascading down from local
authorities to schools, and onto parents. Thistéichithe power parents had to behave as
consumers and challenge decisions made by profedsioSome anomalies arose from an
analysis of this data. For example, by 2004 onlied of the schools surveyed reported
having a good understanding of the DDA Part 4 dedpaving been expected to respond to
this legislation over a two-year period. In turnyothree quarters of local authorities shared
this good understanding of Part 4, despite havimgty to meet the terms of the 2001 Act.
Although all schools had a duty to respond to DSRER002) by publishing strategies to
overcome barriers to accessibility, only 22.6% dfaols had a good understanding of the
legislation, and only 78.8% of local authoritiesusd this level of enlightenment. In requiring
schools to complete an audit and strategy repoipas were encouraged to think creatively
about accessibility. This process was intendedntwease engagement with the issue of
accessibility and so encourage schools to chall&ageers that contributed to the exclusion
of some pupils. Yet low levels of understandindd&PERA suggest that sadly, this exercise

did not achieve its aims.

The ASL Bill, perhaps due to the consultation pamgme, was on the agenda for
schools and local authorities. Parents or caretssahools reported better understanding in the
2004 survey, of the terms of the Bill, compareditmlerstanding of DSPERA (2002). Over
half of schools had planned their response to thleaBd almost three quarters of these,
reported that their response would be distinch&rtresponse to the DDA Part 4. This result
was expected given that the ASL Bill was a modifaaof the SEN framework and aimed to
improve access to education, in contrast to the Didch was an anti-discrimination tool.

The flipside of this is that one quarter of schatits not plan a distinct response to the Bill. In
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addition, a third of local authorities did not tkithat their response to the Bill would be
different to Part 4 of the DDA. This may demonstrahat local authorities have

misunderstood the ethos behind each piece of &gisl An alternative explanation might be
that some schools and local authorities had prignadopted a legal framework in response to
both policies in an attempt to reduce their lidig and thus missed engaging with the

differing ethos of each policy. This issue will &@eplored further later in the Chapter.
6.3 Transference of Knowledge

The focus of the Chapter will now shift to the fla# information, from local authorities to
schools, and onto parents or carers, and aims pborex possible barriers to effective
communication. Although awareness and understandirnipe DDA Part 4 among schools
was not high, not all schools had chosen to cortlesit local authority for more information
(32.2% had not). Yet schools reported that theal@authority was the most popular choice to
source information about Part 4 (67.8% of schoald Approached their local authority for
information). Local authorities were also consider®® be the most useful source of
information as reported by schools. As can be $emn Table 6.1, authorities always had a
better understanding of Part 4 than schools, whicthicates that knowledge about the
legislation had not successfully been passed dowsthools. It can therefore be concluded,
that despite 67.8% of schools seeking informatiomftheir local authority, only 33.6% felt

as confident as their authority on their understagdf Part 4.

Figure 6.5: Awareness of DSPERA: A comparison of pants, schools and local authorities (percentages)

featuring data from the 2002 and 2004 surveys.
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Problems in information flow are most likely to acavhere the authority has gaps in their
knowledge. Not all local authorities were awarddSPERA (2002): 93.3% in 2002, rising to
96.4% in 2004. Local authorities did show higheraemess though than schools, which in

turn showed higher awareness than parents, sescFedul

Parents or carers have shown poor knowledge andrstadding of the legislation

designed to improve educational opportunities Hiefrtchildren.

This questionnaire had identified my distinct laknformation and understanding of
how this legislation will impact on my child.
Parent or carer 47, Highland

Though | am very well educated myself and veryrggeed in my child’s education,

my ignorance in this area embarrasses me — | workhe field of community

education.

Parent or carer 45, Fife

Some parents considered that the school shoulddp@mnsible for informing them of changes
to legislation, and what this means for their aleid The DDA Part 4 requires education
providers to disseminate information relating te #hct to parents or carers. However there
seems to be some confusion between school and dotlabrities on who is responsible for
this duty. Not all schools were prioritising thessgmination to parents of this information. For
example in 2004 one third (37.2%) of schools hadvritten plans committing them to raise
awareness among parents, and one fifth (19.4%)noaglans to raise awareness among

children or pupils.

| have found that none of the information about EH2A has been made available to
me and how it affects education. The school hasemésld me about what was
available.

Parent or carer 43, Aberdeen

Perhaps schools expected their local authoritthe@sesponsible body for compliance with the
DDA Part 4 to organise programmes aimed at pasdpupils.
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By 2004, all local authorities had written policiesplace, or were in the process of
completing policies that committed the authorityréise awareness among teaching staff of
the needs of pupils with a disability. The numb&auothorities with completed polices rose
significantly from 14.3% in 2002 to 78.6% in 200%2=20.749, df=1, p<0.001). This is
evidence of an increased commitment to the dissaiom of knowledge about the DDA Part
4 into schools. However, in 2004, 18.5% of locahauties did not have any plans to create
written policies regarding raising awareness ampagents, and only 63% actually had
policies in place. Again in response to the 200d/esy just under one quarter (21.4%) of
authorities reported that they had no plans to logveritten policies about raising awareness
among children or pupils, and only half (50% oftewsities) had completed such policies. The
responsibility for dissemination of informationparents and pupils is clearly not seen as their

responsibility by a substantial proportion of loaathorities.

Of the schools that responded, 44.7% reportedtkieat local authority was the most
helpful source of information. Yet schools did rgpsome frustration with accessing
information relating to the DDA Part 4.

Need guidance from local authority and informataout best practice.
School 18, Fife

We need an ‘open door’ approach in communicationih whe local authority.
Bureaucracy can be a barrier.
School 8, Fife

The case is different for Independent schools eg tlarry the legal responsibility for meeting
their duties under the DDA. Therefore difficultiesaccessing information about the terms of
key legislation may have more critical consequen@ege school suggested that information
should be automatically disseminated to schooésiaccessible format,

Information e-mailed direct to schools to be acitésgto ALL STAFF would increase
awareness. This should be done by relevant aug®ehd associations.
School 22, Independent Sector

Such blanket communication would perhaps aid coneation within schools, highlighted

by some parents as a barrier to inclusive educafionexample,
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When the management staff were aware of the p&ssilfi autism (prior to diagnosis)

none of the teachers who taught my child were méat, so continued to punish her

for her behaviour.

Parent or carer 42, Aberdeen

In summary, parents tended to rely on their chikthool to disseminate knowledge
about legislation. However not all schools and llamathorities had policies to meet this
expectation. Parent’s misunderstanding about kniyddransference may encourage them to
believe that no changes had been made to poligy.dear that without good awareness of
legislation like DSPERA and the DDA Part 4, paresftshildren with a SEN or disability will

be without the informed knowledge required to paraiclaim.
6.4 Responses Made to the DDA Part 4

The DDA Part 4 introduced not only new legislatidnut a new framework for schools.
Previously the SEN framework had dominated edunabi@vision. It was anticipated then
that schools and local authorities would have tokenahanges to internal policies to
accommodate the differences between the definimr&EN and disability. This next section
reviews some of the changes made by schools aibréigs, and also examines to what

extent parents or carers were aware of these change

Schools prioritised updating their policy on buligiin response to the DDA Part 4. This
would meet the terms of the Act that placed a dutyschools to prevent the harassment of
disabled people. Less than half of schools (44.8%) completed policies relating to the
physical environment and only 54.1% had policiesréasing access to the curriculum by
2004 despite having had a duty to do so under D2PERB02). One school blamed resources

and the following quote indicates a level of fratisn in their inability to address these issues,

This is a crucial issue for our society and forcsath — we must be resourced properly if
we are to do it justice. This relates particulddytime and training for staff as well as
physical alterations to buildings etc. Please lsglpools properly rather than pay lip-
service to the issues involved.

School 11, Aberdeen



J. Ferrie Chapter 6 171

Despite awareness-raising with parents being ameissat needed addressing in order to
comply with the DDA Part 4, this was the area whbere were most likely to be no plans to

produce a written policy, see Table 6.3.

Table 6.3: Survey to schools: If your school has nde changes as a result of the DDA Part 4, has your
school definite written plans to meet each of theoflowing objectives - comparison of 2002 and 2004
surveys.

Topic area of written policy Survey| n Do written plans now exist?
Yes % In process % No %

Increasing access to schoo|'2002 116 21.6 34.5 44
physical environmen*’[ 2004 926 44.8 30.2 25
Increasing access to the002 115 374 30.4 32.2
school curriculum 2004 | 98 | 57.1 28.6 143
Preventing children being2002 121 76.9 10.7 12.4
bullied at school 2004 | 102 | 765 13.7 9.8
Raising awareness amon@002 112 18.8 25.9 554
parents * 2004 | 94 33 29.8 37.2
Raising awareness amon@002 112 31.3 33.9 34.8
children/pupils* 2004 | 93 | 46.2 34.4 194

’ Significant difference found using chi-square & x0.05 level " at the 0.001 level

The schools surveyed also demonstrated that thdgrstood the distinction between
SEN and disability. For example, significantly maehools had a member of the school's
senior management team with specific responsitfitydisability issues in 2004 (83.3%) than
2002 (72.29%2=4.130, df=1, p<0.05), suggesting that schoolsdaquickly to engage with the

DDA Part 4, and that this engagement was sustained.

Analysis of the data generated by authorities abscealed that they increasingly
recognised the distinction between pupils with S&MN disability. For example, written
policies relating to SEN and disability increasetieen 2002 and 2004 (SEN: 2002 — 93.8%;
2004 - 100% and Disability: 2002 — 68.8%; 2004 -988. Rather than challenging the
dominant SEN framework, the focus on disability repd authorities on to formalise their

response to SEN. For some authorities, this redeadafusion over definitions, for example
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14 local authorities reported that they used theADdefinition of disability, 2 reported that
they used the definition in DSPERA (which is dedvieEom the DDA, so showing some
confusion) and 3 would use the additional suppe#dds definition outlined in the ASL Bill.

SEN too, shared a low consensus over the definition

SEN needs defining. Does this mean SEN in terni®80 Education Act, or is it more
inclusive (taking in the more able etc)?
Local authority 11

SEN is interpreted differently by local authortisschools and individuals.

Local authority 19

The trend of greater attention to the needs ofbtesiapupils is further demonstrated by the
increase in the number of local authorities whooreggl that their annual improvement
objectives mentioned disability (2002 — 64.5%; 200488.9%). The DDA’s emphasis on
disability then did not interfere with local autits’ commitment to the SEN framework, but

did trigger a focus on disability as a separategiaty.

The survey to local authorities also generatedesad that disability was increasingly
considered a priority within their management isfracture. For example, most authorities
had a committee that dealt regularly with policyd gsrovision for disabled pupils (2002 —
75%; 2004 — 82.1%), and had a member of the sanmmagement team with specific
responsibility for disability issues (2002 — 81.32004 — 96.4%). By 2004, 100% of local
authorities had written policies that explicitly deareference to disabled pupils in the areas of
curriculum delivery (46.7% existed in 2002) andaagements for working with other
agencies (56.7% in 2002). However the data doematfen anomaly. Ten policies that were in
the process of being written in 2002 had not amzkdry 2004 (these include: admissions;
exclusion procedures; school trips; exams and sssgds; classroom organisation; and
complaints). Without further qualitative investigat it is difficult to establish why this
anomaly exists. To surmise, it may be that loc#hauities recognised the need to address the
needs of disabled students in 2002, but failedetapsa formal recording system so that they

could measure their response, so that by 2004 thaseno evidence that their performance
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had improved. Alternatively local authorities magvk changed their minds about how they
were going to best support disabled pupils, angdizies were not completed by the 2004
survey. There is some evidence, considered laténerChapter, that the arrival of the ASL

Bill may have distracted local authorities fromigining their response to the DDA Part 4.

As discussed, local authorities had a duty under £af the DDA to raise awareness
of the legislation with parents. Despite this dugly 60.7% of local authorities (2004; 3.1%
in 2002) had written plans in place. Only 50% othawities (2004; 3.1% in 2002) had written
plans in place to raise awareness among childrdnpapils. Though this shows a failure in
meeting the terms of the DDA Part 4, it does sugdgiest local authorities increasingly
recognised the importance of communicating direaftyr children. As part of their response
to the DDA Part 4, by 2004 local authorities pitised plans to increase access to the physical
environment in schools (89.2%); to prevent childexing bullied at school (78.6%) and

planned to raise awareness among teaching stfeéafeeds of disabled pupils (78.6%).

Despite schools and local authorities respondinthéoDDA Part 4 and completing
plans and policies, parents and carers showedgwareness of this progress. The admissions
policy was read by the largest proportion of pagi®l.5%) and one in four had read the
policy on school trips (28.9%). Parents and cavesee least likely to have read policies on
staff development (11.2%) and estates and buildi(®9%). Therefore a substantial
proportion of responses made by schools and lagdloaties to Part 4 did not impact on
parents or carers. There was no evidence to sutgaghey had impacted on disabled pupils

either.

In both the 2002 and 2004 survey there was a ladémce of parents or carers self-
reporting awareness of their child's school pobaySEN or disability, but respondents in the
2004 survey did seem to have a better idea, (SB®12.395, df=2, p<0.05; disability -
X?=16.88, df=2, p<0.001) showing an improvement mgagement with their school's
policies, see Table 6.4. A number of factors mayehaaused this improvement: firstly
schools could have increased the number of pojiciepublicised the existence of policies as
a response to the legislation; or parents coulde Haecome more aware of the school's

response to SEN and disability as their awarenkegedegislation has improved. If the latter
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is the case then this may indicate that parentsbabaving in a more consumerist way,
becoming more interested in educational provisiod allowing parents to perhaps evaluate
their child’s school, rather than just accept thevige offered.

Table 6.4: Does your child's school have a writtepolicy on SEN or disability? A comparison of the 202

and 2004 surveys

Does your child's school have a writteoes your child's school have a written
policy on SEN? policy on disability?
2002 survey 2004 survey 2002 survey 2004 survey

Yes 43.3% 57.7% 30.4% 45.4%

No 6.5% 3.1% 10.1% 4%

Don't Know 50.1% 39.2% 59.4% 50.6%

Similarly, most parents were unaware that theitdthischool had made any specific
responses to the DDA Part 4 (2002 - 72%; 2004 -)78§ain showing low awareness of how
the Act was supposed to impact on education pravisBetween 4% and 7% of parents or
carers who responded were aware of policies thae wethin the process of change. This
suggests that parents were not aware of the chathesls were planning to make, until the
change had been achieved. This brings into questierdegree of consultation that schools
have engaged in with parents and carers, and dsgtjed they are not using parents as a
source of expertise to help them respond to thislémpn, thus preserving the divide between

professional experts and passive parents or carers.

Schools and local authorities responded specifidallthe DDA Part 4. This is evident
by the number of policies relating to disabilitytelgted by the 2002 survey. Although the
number of policies relating to disability issuesrgmased over the next two years, schools and
local authorities were more likely to prioritiseligges relating to the terms of DSPERA (for
example access to the curriculum and environméat) to the terms of the DDA Part 4 (for
example awareness-raising with parents and childrgpupils). However it seemed evident
that schools had confused the two Acts, and coreidaccess arrangements would meet the
terms of the DDA Part 4. Not only was there cordusover which duties corresponded to
which Act, but also confusion over the definitiafritical terms such as disability and SEN.

Parents had fairly low awareness of the changeshtithbeen made, and almost no awareness
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of the changes still being made during the suneyops. This suggests that school and local
authority policies relating to disabled pupils wdreing updated without consultation with
parents or carers.

6.5 Comparison of Schools: State and Independent
Provision

Comparisons of state and independent schools exvdaither indications that responsibility
for raising awareness among parents and pupils treased differently. Indeed state and
independent schools performed differently on a nemd§ measures. In Scotland, under the
DDA Part 4 the responsible body for state scholthe local authority. Alternatively each
independent school must ensure that they meetdinégs under Part 4 as their management
committee is the legally responsible body. The &&totCouncil for Independent Schools
provides advice and support but does not sharketja responsibility for compliance with the
DDA. It was supposed that state schools havingtipport of a local authority would perhaps
have gone further in meeting their duties underD¥A Part 4, demonstrated by a greater
understanding of key legislation. The independetiosl sector represents huge diversity,
from schools that promote academic excellence tmas categorised as special schools
supporting a particular impairment type (for exaepphutistic spectrum disorders). In
comparison to state schools, the independent seapibe rich in either financial resources or
expertise, and this could have increased theiorespto the DDA Part 4. Differences between

the two school types appeared from the beginnirtgefnalysis.

Both in 2002 X2=3.956, df=1, p<0.05) and in 2004X2€4.08, df=1, p<0.05)
independent schools reported significantly bettetenstanding of the DDA Part 4 than state
schools. Independent schools seemed to be morelédgeable about the DDA Part 4 than
staff representing state schools (as measured bgemqeage reporting to have ‘good
understanding and awareness of the Act’, see Table This suggests that a low response
rate from independent schools (24%, state schds®o) is unlikely to be due to
disengagement with the DDA and SEN legislation.atidition, independent schools were
more likely to have heard of DSPERA (2002), andorgghat they had good understanding
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and awareness of this legislation (independent%;38ate — 17%x?=10.74, df=3, p<0.05)

compared to state schools.

Table 6.5: Type of school (independent or state) to respond t8002 and 2004 surveys — by school's level of
understanding of the changes Part 4 has made to tizDA.

School type Survey| School’s level of understanding of the changes #&ads made to the DDA

Good Good Some Little or no
understanding understanding understanding understanding

and awareness | and awareness ofand awareness | and awareness

some parts
Independent 2002 | 17 (45.44%) 7 (17.3%) 13 (32.3%) 2 (5%)
2004 | 18 (61.7%) 5 (17.5%) 6 (20.8%) 0
State 2002 | 24 (21.4%) 23 (20.5%) 50 (44.5%) 12 (13.6%)
2004 | 24 (25.8%) 30 (31.7%) 41 (41.6%) 1 (0.9%)

Independent schools were more likely than stateastto have formally responded to
the DDA Part 4 by including disability awarenessl @oncern for disabled pupils within key
school policies. For example, independent scho@svgignificantly more likely than state
schools: to have a school development plan relaondisability (2002 survey: independent:
62.5%, state: 39.29%%2=4.558, df=1, p<0.05); and to have a written poba disability (2004
survey: independent: 68%, state 19.8%:21.199, df=1, p<0.001). This is particularly
interesting as independent schools were not redjuimehave such plans. This is further
evidence that independent schools had proactivejgged with the legislation, going beyond
their minimum duties.

Independent schools were more likely to have wrigtelices that took the needs of
disabled pupils into account, in eight out of #xm areas, including: admissio$=21.141,
df=2, p<0.001); delivery of the curriculunX39.925, df=3, p<0.05); staff development
(X2=18.347, df=3, p<0.001) and complain¥<17.125, df=3, p=0.001) compared with state
schools. Thus more evidence is generated that @amtlgmt schools are going further to
consider the needs of pupils with a disabilityleatst in terms of their written school policies.
However state schools had a tendency to be mopomswe in practice to the needs of

disabled children than independent schools andlifference was significant for three areas:
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exclusion ¥2=9.699, df=3, p<0.05); working with other agenc{¥5=8.949, df=3, p<0.05)
and complaints¥?=14.607, df=3, p<0.05 (data appears in Figure 6.6)

Figure 6.6: Needs of disabled children taken intoaount in practice by school area and by state veus

independent school.
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It should be noted that this data is based onrssffonses, and the children and young people
educated in the schools may not share this perspedthus the data should be interpreted
with caution. It does appear that although indepahdchools have done more work making
written responses to the DDA Part 4, state scheeésned to be doing more in practice to
support the needs of pupils with a disability oNSEhis may indicate a greater investment in
consumerist frameworks owing to their pupils payfogtheir education. Even independent
schools whose main customers were local autholgigscialist schools providing support for
children who had the same or similar impairmentsgy have responded to growing
consumerist pressure from parents as they were awage of their need to offer value for

money, engage in positive communication and to lsedpol rolls full.

Perhaps the fact that parents are fee-paying (ist cases) has increased the need for
independent schools to prioritise communicatiomependent schools were generally more

likely to have a written policy committing them t@ising awareness and improving
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communication with parents, pupils and staff coragawith state schools, or to be in the

process of writing relevant policies, see Table 6.6

Table 6.6: If your school has made changes as a u#tsof the DDA Part 4, has your school definite wititen

plans to meet each of the following provisions?: coparison of independent and state schools.

Topic area of writter] School Do written plans now exist? % | Pearson’s Chi-Square
policy
Yes In No
process
Improving communication Independent 37.3 40.7 22 X26.562, df2, p<0.05
with  pupils of schoo
pup State 36.7 352 38.1
information
Raising awareness amomndndependent 41.9 50 8.1 X212.318, df2, p<0.05

teachi taff of ds of
eaching staff of needs gf=—_ 51.9 26.9 21.2

pupils with a disability

Raising awareness amomndndependent 33.3 33.3 33.3 X2 6.285, df2, p<0.05
parents

State 22.3 25 52.7
Raising awareness amondndependent 31 46.6 22.4 X2 5.867 df2 p=0.053
children/pupils Non-significant

State 41.1 28.8 30.1
Increasing access  tolndependent 36.5 49.2 14.3 | X219.965, df2, p<0.001
school’s physica

State 30.4 25 44.6

environment

The data from Table 6.6 provides further evideiheg independent schools have made
more changes to their written policies in respottseghe DDA Part 4 than state schools.
Possible explanations for this might be threefdidstly, state schools that face a legal
challenge under the DDA will be able to deflectstho their local authority that has the
responsibility to fight the challenge. This ‘buffef responsibility’ may also have created a
bureaucratic layer effectively preventing schoatsnf making changes without their local
authority’s permission, thus reducing their autogoamd ability to make changes quickly.
Alternatively, independent schools may have goméhén to meet their duties under the DDA
Part 4 because they each have legal responsifalityompliance. Secondly, as all schools in
an authority must meet the terms of the DDA Pam #rder for the local authority to be

considered compliant, authorities may have organéseo-ordinated approach that could have
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caused a delay in individual schools making chargethey have waited for clear directives.
A third explanation may be that independent schdw@lge had earlier access to greater
resources to make the changes they have identaBectlevant. All three factors could have

contributed to the difference in responses betvatatie and independent schools.

As well as comparing state and independent schgpksgial and mainstream schools
were compared. The aim of this comparison was pboe& whether the collective needs of the
student body could be detected in responses t®w Part 4. There are problems with
interpreting the data. Not all children in spegahools have a Record of Needs, and some
could fail to meet the definition of disability uadthe DDA (though this seems unlikely). It
follows too, that some children in mainstream st¢hi@all have a Record of Needs, will meet
the DDA definition of disability or will be defineds having special educational needs.
Therefore the data is interpreted with care, angclesions drawn are recognised as being
patterns, rather than proof of a different attitude fact, very few differences were found
between the two school categories. Parents orsg@responding in 2002 and 2004) with a
child at a special school were more likely to ré@wareness of the school’s written policies
than parents of children at mainstream schoolsdiffierence reached significance level using
Pearson’s chi-square for all policy areas). Mamgpts whose child attended a special school

reported excellent provision.

The school my son attends could not include théddn more. Everything revolves
around finding the children’s potential and enhagdhem. This is the advantage of a
‘special school’ — especially an excellent one.

Parent or carer 36, Aberdeen

The same pattern appeared in the responses frorsctimol surveys. Special schools were
more likely to report they had written policies oteirteen areas, with the exclusion of estates
and buildings which followed the trend but did metch significance. This suggests that
special schools were actively and formally suppgrtihe needs of their pupils, rather than
parents simply assuming that this was the casalstt may suggest better communication

between special schools and their pupils’ parents.
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Comparing the 2002 and 2004 surveys revealed amedse in the percentage of
parents or carers whose child attended a spetiabsaising from 36.6% in 2002 to 42.8% in
2004 (difference is non-significant using Pearsafissquare). As parents and carers were
responding on behalf of a child with SEN, a disapbibr a Record, the high proportion
attending a special school placement is not sungrisThe DDA Part 4 incorporated a
message of inclusion, though it did include cavedigch permitted segregation under some
circumstances (see Chapter 4). This message afsinal did not have the intended impact on
Scottish schools. Interestingly, a lower proportadrchildren were enrolled in a mainstream
placement by 2004 (29.3%; 2002 — 35.1%). In addljtibe proportion of children attending a
special unit sharing the same location as a maiastrschool remained fairly static (2002 —
28.2%; 2004 — 27.9%) suggesting that there had beeshift in thinking towards integration
or inclusion. The continued support of special stfidas indicated by attendance figures) is
well documented in the literature (for example, Bwal998; 1991; 1992). This earlier
literature pre-dated the rights-based DDA, and Pamtparticular. Segregation and integration
indicated a medical model approach to educatiorera/pressure is placed on the child to be
‘normal’ in order to ‘earn’ inclusion. This findinthen, contributes to the conclusion that the
DDA Part 4 has not impacted on Scottish school¢gamt in terms of encouraging inclusive

practice, as demonstrated by the location of schla@lements.

To briefly summarise, independent schools had neadeore formal response than
state schools to the DDA Part 4, and were mordylite have written policies that took the
needs of disabled children into account. HoweVres diversity within the independent schools
sector prohibits drawing generalising conclusidysecial schools seemed to have responded
by developing more written polices than mainstreschools. The parent or carer survey
corroborated this finding, suggesting that paremtese child attended a special school
enjoyed better communication with the school tharepts whose child had a mainstream
placement. Inclusion does not seem to have inaddaseveen 2002 and 2004 suggesting that
the segregationist influence of the medical modeBoottish schools has not been challenged
by the DDA Part 4.
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6.6 Challenging Discrimination

Communication between schools and parents is alaonental importance. Parents cannot
use the DDA Part 4 unless they are fully awaréeirtchild’s rights under the Act, and also to
what extent their school is meeting the duties. édnidart 4, it is unlawful for schools to
discriminate against a child because of their digabParents and carers were asked if they
were aware of the options available to them sholdy be concerned that their child was
experiencing discrimination. Routes available taepgs were school or local authority
complaint procedures; taking a case to court; amttitation service offered by the DRC.
There was much more awareness among parents os ed@ut the school or local authority's
complaint procedures than going to court or usiogcdiation in 2002 and 2004. Parents or
carers became increasingly aware between the 20D2@04 surveys of the school or local
authority complaints procedure (2002 — 34.6%; 20608R.4%X?=17.6, df=2, p<0.001), and
taking a case to court (2002 — 25.4%; 2004 — 335%6.566, df=2, p<0.05).

Figure 6.7: Percentage of parents and carers who witg consider using channels to challenge

discrimination experienced by their child — 2004 skvey only.
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Despite fairly low awareness, most parents (87.88a)ld consider approaching their
child's school or local authority to challenge aecaf discrimination, see Figure 6.7. The next

stage in the process, should the complaints praeedat produce a satisfactory outcome,
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would be to approach the DRC's conciliation senacel this would be considered as an
option by just under two thirds of parents or cau@?2.5%). Only 38.4% of respondents would
consider taking the case to court, and this may exglain why no successful cases have been
made in education in Scotland to date: parentscaners are not keen to pursue a case to this

degree.

Schools had fairly good awareness of their locdhauty’s complaints procedures.
Most schools, 92.8%, were aware that a parent coedeabout discrimination against a child
could use the school or local authority complaprscedure. There was less awareness from
schools about parents having the option to takaesa of discrimination to court (81.2%). Only
around half of schools (51.3%) knew that a parenidtake a case of discrimination to the
conciliation service offered by the DRC. Clearlenhschools are a lot more aware of the
strategies that they, or their local authority hgue in place to help resolve a claim of
discrimination than the conciliation service offéfgy the DRC. This may not be surprising as
progress toward the DRC’s conciliation must beigaged by a parent or child, and so the
school can only make use of the service after anclaas been initiated. However, it is
surprising that one fifth of schools did not kndvatt a case of discrimination could go as far
as a legal court. Perhaps these schools have ken the DDA Part 4 seriously and are
unaware that they have a legal duty to comply witifs legislation. Alternatively, as
responsibility for meeting the duty lies with thetlority, perhaps schools are unconcerned

about the consequences of their behaviour.

Slightly more local authorities were aware thataept concerned about their child
facing discrimination could take a case to coudD— 90.6%; 2004 — 96.4%) rather than use
their own, or the school's complaints procedureB022 — 87.5%; 2004 — 96.4%). Quite
surprisingly, one local authority responding to th@02 survey was not aware of their
authority’s complaints procedure. Local authoritiasrareness of the DRC’s conciliation
service was lower, at 75% in 2002, and lower agai®004 at 71.4%. Low awareness of the
conciliation service is a little odd as this istage prior to court for parents. Though it was a
fairly new strategy to help minimise the stressnaiking a complaint, introduced by the DDA

Part 4, it was in operation during both survey @asi If local authorities’ response to the
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DDA Part 4 was purely anti-litigious, they would kexpected to have a thorough

understanding of the claims process.

Parents and carers then, were more likely to cothacschool if they felt their child was
discriminated against, and were generally residtatdke a case as far as court. Schools and
local authorities were not fully aware of the pregeof making a claim, and in particular

reported surprisingly low awareness of the DRCiscd@tion service.

6.7 Has the DDA Part 4 Promoted Social Justice in
Scottish Schools?

As discussed, in order to bring a case of disciatngm under the DDA Part 4, parents and
carers must be familiar with the legislation, anithveupport networks available. Due to poor
filtration of information, parents and carers rdpdr fairly low familiarity with Part 4.
Therefore, according to this data the DDA would wotk well using a bottom-up process of
the discriminated making a challenge resultingaseclaw. There is an alternative route for the
DDA Part 4 to deliver social justice. If schoolsddncal authorities are sufficiently fearful of
a legal challenge, or if sufficiently motivated the drive to be inclusive, they could work to
improve their provision of education for disabledpjs, thus reducing the likelihood of
discrimination. Though the results are the same,ntiotivation behind change is radically

different, and will have consequences for the wanosls behave.

The surveys do generate evidence to support titkfjcation theory. For example, 24%
of schools said that they had sought legal adwic2002 compared with 23.3% in 2004. But
an additional 14.3% said that they planned to degél advice in 2004, and it triggers the
thought that some schools may be responding nthedDA Part 4 itself, but perhaps to
specific legal concerns, either where the schoobgrises they are not fully compliant with
the legislation, or where a parent has highliglagabssible issue. Therefore there is evidence

here that schools are motivated not by offeringaéityy but by avoiding a legal challenge.

Further, a legal challenge seems inevitable gitterdw proportions of parents, schools

and local authorities who were sure that they weraplying with the DDA Part 4. Only 25%
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of parents or carers responding to the 2004 suwene sure that their child's school was
complying with the DDA. This question was not askadthe 2002 survey. Five parents
expanded on this, by saying that the school wédmdrepair; a further five thought that there
was not enough specialist staff or knowledge withig school; three thought that mainstream
teachers were not sufficiently trained, and twoepgs would prefer the learning support

teachers to have direct contact with parents.

Despite being a special needs school, the physimoatonment is disgraceful and many
aspects of this do nabmply with the DDA. [Emphasis respondent’s own]
Parent or carer 3, Glasgow

Other ideas generated include: information reggrdire DDA should be sent to all parents;

provision is on the decline and professionals Kebping parents off.

Only 32.3% of schools responding to the 2004 sumweye sure that there were no
outstanding issues that needed to be addressegk liefally complied with the DDA Part 4.
Further, 14.2% of schools were not sure whether doenplied with their duties under Part 4
of the DDA, and 53.5% thought that more work waed®e&l in order to comply, see Figure
6.8. Schools who reported that they did not yelyfabmply with the DDA were invited to
report which areas of their provision needed tangeafor them to meet their duties. The most
commonly reported area that prevented the schdlyl Gomplying with the DDA was the
physical environment of the schools, specificatgess to school entrances and upper floors.

There was also some concern that too much emplvasiplaced on pupils rather than staff.

Usually the City Council provides physical aidsrasponse to a need of a particular
child — no disabled toilet for adults! Delay in vay building adapted for pupils already
in place — full audit pending.

School 6, Aberdeen

However, a lack of accessibility does not contravéme DDA Part 4 necessarily, provided
that an audit of the environment has been maderaagonable steps taken to improve
accessibility. In fact the DDA Part 4 indicatedttha changes that incur financial outlay need
be made, as this would be considered an unreasoisidy. Rather schools should have
attended to the physical accessibility of theircathto meet the terms of DSPERA (2002).
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Other issues generated by schools, which theyé&sdtled addressing in order to fully comply
with the DDA included: staff development; more te@iag resources; improved access to
curriculum; and improved communication with theicél authority.

Not convinced all staff have assimilated fully théormation accessible to them. Nor
am | satisfied we have sufficient resource supfmonieet all needs.
School 4, Glasgow

Again concern over changes to the curriculum isity dnder DSPERA (2002) and so some
schools are incorrectly indicating that they ar¢ ocomplying with the DDA Part 4. In
addition, auxiliary aids and services (such ashiegcresources) are outside the remit of Part 4
and clearly schools are confused about this. Thisfusion must relate to the schools’
confidence in their knowledge of the DDA.

Figure 6.8: Are you fully compliant with the Disahlity Discrimination Act Part 4? Comparison of schools
and local authorities (LAS).
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The majority of local authorities (82.2%) eitherre@ot sure, or believed that they were
not complying fully with the DDA Part 4 in the 2084drvey, see Figure 6.8. When responding
to this survey, local authorities had a duty tduds compliant with the legislation. This then
is a remarkable admission, and perhaps demonsttagedifficulties of engaging with the
DDA, that is schools and authorities are not claaout what they need to do in order to

comply and possibly need more guidance.



J. Ferrie Chapter 6 186

Done what we can, but case law may raise un-thaefgksues.

Local authority 6

Uncertainty about compliance, particularly on treetpf schools and authorities who
have engaged fully with an audit of their practicesd have changed accordingly, could
undermine their commitment to this legislation &gyt become disheartened about their

perceived lack of progress.

Local authorities were invited to indicate whatae@eeded attention in order for them
to comply fully with the DDA. The most popular resse was improving access to buildings
(n=5) though four of these authorities said that pnocess had been started. Other areas that
needed attention include: improving access to tiveiauilum; staff training; staff attitudes;
appointing a mobility officer; ensuring transpastand from school and ensuring school trips
are accessible. In addition to these points, fisarities agreed that ‘inclusion is a long-term
strategy’ (Local Authority 4). One authority saight they expected to be responding to the
DDA for many years as they learn more about goedtpre, and another authority felt that
they probably did comply with the DDA Part 4 butwa respond to case law to improve their

services.

Given the uncertainty about compliance, it wouldhp@s be logical to assume that the
DRC had been approached by parents or carers, databrities and schools to minimise the
ambiguity and inform their interpretation of the BOPart 4. Parents showed generally low
awareness of the DRC or its provision of informati(28.9% aware in 2004). Even fewer
parents knew that the DRC had published a guidpdoents on the rights of disabled children
in education, (26.6% aware in 2004). Although pterevere significantly more aware in 2004

of the DRC, its functions and publications, awassn@mained low.

As can be seen from Figure 6.9, most parents oer£a(55.8%) wanted more
information on their legal rights suggesting thatgmts or carers had cause to consider using
this information and that they were engaged withittea of a legal challenge. This is further
evidence supporting the theory that juridificatisnmposing itself on educational provision.

Understanding the legislation was another populaa §43.3% of parents wanted more
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information), and yet this raised a question of wingre parents and carers had not used the
DRC as a source of this information. Over one fif22.3%) of respondents wanted
information about making a complaint, suggestinghgps that their child might have
experienced discrimination and this is further sarpgad by just under one third of respondents

who were interested in finding out about advocagypsrt.

Figure 6.9: Percentage of parents or carers who wddi like more information about legal rights,
legislation, making a complaint and advocacy suppor
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It is perhaps disappointing that zero percent d42parents or carers had attended a
DRC event, particularly as the commission has oowetll to develop its outreach programme
travelling across Scotland to make their eventsesgible. It is also disappointing that the
number of respondents using the DRC helpline féormation about the DDA stayed the
same at 2.1% of respondents in 2002 and 2004emse¢hat parents are relying on schools to
filter information down to them.

Around two thirds of schools (71.5%) knew that Disability Rights Commission
provided information on the education provisionstioé DDA and published a Code for
schools on the rights of disabled children in etinca(66.5%). The Code for schools was
developed to encourage schools to think creatiabbut implementing the terms of the Part 4
and offered realistic examples to help translagetédrms into practice. The third of schools
unfamiliar with the Code may have struggled witle thragmatics of implementing the
legislation. However short answer responses atlicated barriers to using the guide,
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This [Code of Practice for Schools] will be of lied value unless schools are given
enough time for a member of staff to be able toesgvand disseminate information
effectively throughout the school community.
School 12, Aberdeen
Even with the Code, some schools were prevented fesponding because they did not have

the resources to allow staff adequate time to emgath the legislation.

Local authorities were more aware of the publicai@nd functions of the DRC.
Ninety-five percent of authorities knew that the ©mad published information on the
educational provisions of the DDA. An increase @sagnificant) in the number of authorities
aware of the guide for local authorities on thehtsgof disabled children in education,
published by the DRC was detected between the amgeyg periods (2002 — 78.1%; 2004 —
96.4%).

Local authorities were asked to consider where tray sourced information relating
to the DDA Part 4, and whether the information wasful to them. The most popular source
of information in the 2002 and 2004 survey, wasrfra DRC event (2002 — 71.9%; 2004 —
75%). Disseminating information to local authostigsing events was an effective strategy by
the Disability Rights Commission because at leaste quarters of authorities managed to
attend. Local authorities considered that events oy the DRC were the most useful,

followed by information from the Scottish Executiaad then the DRC helpline.

The DRC successfully targeted local authoritiestbist did not trigger the information
cascade to schools and parents or carers that ithdyanticipated. In fact parents were
struggling to find information from any source. &ais or carers therefore remained limited in
their capacity to behave as consumers. Twenty pexdfeparents or carers approached their
child’s school for information about the DDA in 2Z0Gompared to 33.9% in 2004 (significant
difference:X?=12.752, df=1, p<0.001). A significant increasause, was also found for using
the media (2002 - 13%; 2004 — 23.2%+9.358, df=1, p<0.05) and the internet (2002 98.1
2004 — 14.2%xX?=4.63, df=1, p<0.05). The most helpful sourcendbimation as reported by
parents or carers in 2002 and in 2004 was theidrgm's school (2002 — 4.8%; 2004 —
10.4%); followed by voluntary organisations (2002.9%; 2004 — 7.1%); the internet (2002 —
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1.2%; 2004 — 5.4%); from other parents (2002 — 1.8004 — 2.9%); from professionals
(2002 — 2.4%; 2004 — 2.1%) and from the Scottisbdbkve (2002 — 2.4%; 2004 - 0%). Low
numbers of parents or carers selected a ‘most lussurce of information, presumably
because most considered the information unsatisfact

Although DRC events had only been accessed by 1(88#their helpline by 3.3% of
schools, these sources of information and guidarere considered helpful. The DRC events
were the fourth most helpful source of informatigenerated by 6.7% of schools, and the
helpline was the sixth most helpful source of ination generated by 3.9% of schools.
Sources of information popular with local authestinclude other professionals (2002 — 25%;
2004 — 57.1%; significant difference fouXd=4.759, df=1, p<0.05); media coverage (2002 —
25%; 2004 — 29%) and searching on the internetZ20@2%; 2004 — 21 %). Most local
authorities (89%) had approached the Scottish Exector information relating to the DDA.

The least popular sources of information for lcamathorities were from parents (2002
— 6.3%; 2004 — 7.1%) schools (2002 — 3.1%; 200%)-&nd from another helpline (not DRC)
(2002 — 0%; 2004 — 0%). This revealed the lackmfard flow of information as parents and
schools were generally not recognised as havingrégp in this area, again reflecting a
divide between professional expertise and parentsacers. There was a small rise in the
proportion of local authorities who contacted thB® helpline for information about the
DDA (2002 — 12.5%; 2004 — 17.9%).

In summary, local authorities and schools did respo the DDA and tried to find out
more information about their duty. Local authostiwere most likely to consult with official
bodies such as the Scottish Executive, other lagtdorities and the DRC. Schools seemed to
rely principally on their local authority for inforation, and parents or carers seemed to rely
on schools. The types of information sought by oesients indicated a growing concern with
the legal aspects of the DDA. Local authoritieshosts and parents or carers reported
increasing awareness of the claims proceduredditien, more local authorities and schools
had sought legal advice in 2004 compared with 2Q@hcern over the claims procedure may
reflect low compliance with the DDA Part 4. Astdmisgly 67.7% of schools and 82.2% of
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local authorities were either unsure, or thougbt/ttdid not comply with the DDA Part 4, two

years after the legislation was implemented.

6.8 Interpretation of the DDA in Scottish Schools: Tension
between Anti-Discrimination Approach and SEN
Framework

As discussed in Chapter 3, the SEN framework aintednove on from the segregated
education (and the stigmatisation associated wjttthat had dominated the education of
disabled children and young people up to the 19Bszen medical categories were replaced
with the term special educational need thanks ® Hducation (Scotland) Act 1980 (as
amended). The term SEN was used to move on froeldabut also as a label itself, to allow
the categorisation of certain pupils who requiregeasment and support. Therefore the 1980
Act (as amended) tried to abandon labels but coatdThe DDA faced the same tensions. In
order to offer protection, it needed to create @peter of eligibility, and to do this required
the use of labels. Categories recognised by megieattitioners were used to formalise the
parameters of eligibility. Thus pupils who needédiaonal support had to be diagnosed with
a recognised condition. The surveys generate evéltrat suggested that this had influenced

the rise in conditions that related to a sociamiotional impairment.

At present no non-ambulant or epileptic childrenehtansferred successfully to high
school. We have 4 autistic children, 1 Tourettevesal ADHD, Dyspraxic and too
many to count with social and emotional problems.

School 13, Fife

The surveys of local authorities revealed an irsgegnot significant) in the use of the
categories social emotional behavioural difficdt{@002 — 68.8%; 2004 — 89.3%); learning
difficulties (2002 — 78.1%; 2004 — 92.9%); mentahlth conditions (2002 — 71.9%; 2004 —
92.9%) and unseen disabilities (e.g. diabetesgpgyl or heart condition), (2002 — 62.5%;
2004 — 89.3%), between the two surveys. What eraésting is the rise in use of categories
that relate to hidden or unseen disabilities shgwperhaps greater sensitivity to social and
emotional conditions. Riddell’s (2006) model of adistrative justice can be used to explore
how the DDA has been interpreted. Local authoriti@ge responded to the DDA Part 4 in the

same manner as they have responded to earlier ®Nlation by using categories



J. Ferrie Chapter 6 191

demonstrating bureaucracy, and further have used ettpert as gatekeeper model of

professionalism.

From this angle it is difficult to see how the DDRart 4 is offering a different
approach to social justice than the previous SEXh&work. However this isn't the whole
picture. The surveys from schools and local autiesrigenerated many examples of them
working very hard to familiarise themselves withe thegislation and make appropriate

responses.

As the DDA Part 4 was launched, schools initiatatlumber of strategies to educate
themselves about their new duties. For exampleesponse to the 2002 survey, 91.5% of
schools attended relevant seminars; 94.8% gatheledant information and 92.9% of
schools gave advice to staff. Surprisingly by 20w schools seemed to have done less
(62.9% had attended seminars and 27.6% planned 8w;d65.1% had gathered information
and 34.9% planned to do so; and 53.9% had advtsédanid 40.9% planned to do so). It is
unclear what prevented the schools from compldtieg planned responses to the DDA Part
4. Because the 2002 and 2004 surveys did in fagiacbthe same schools in many cases, it
can be assumed that the responses from 2004 weptent-the responses made to the DDA
Part 4. The training and information gathering may have been repeated since 2002, and so
the school responses in 2004 simply did not retbalt the exercise had taken place. It may
have been a case of finding the time to organiseetlent: to initiate the process of change;
perhaps there were funding issues which preventecealy response; or perhaps this
hesitancy expressed in 2004 is a function of thk & case law which would explicitly guide
schools to make the most appropriate and meanicbanges. In addition other issues such as
the forthcoming ASL Act (2004) may have dominatbd school’'s agenda since the 2002
survey which may have reduced the priority stafusomplying with the DDA Part 4.

The huge impact of both bills [DDA Part 4 and ASill[Bhave not been taken into
account by local authorities — we are requiredriovk about terms and comply — no
guidance and no extra support! [Punctuation respatslown]

School 3, Fife
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Similarly, between 6-18% of schools surveyed in20&ported that they were in the process
of producing written policies that explicitly refed to pupils with a disability. Yet responses
from the 2004 survey revealed that there were Hyttewer policies that had been written
compared to 2002 (for example Admissions: 2002 -3%9 2004 — 46.3%; delivery of the
curriculum: 2002 — 60.8%; 2004 — 54.5%). Given t@he of the schools that responded did
not respond to both surveys, such anomalies caexpected to exist. However this trend
exists for 10 of the 14 school areas and so perb@apdusions can be drawn, for example, the
policies ‘in process’ as recorded from the 2002vsyrcould still be ‘in process’ in 2004.
Alternatively the work ‘in process’ may have distioned, either because the school no
longer felt the written policies were required,tbey were waiting for guidance to confirm
what work was necessary. It is also interestingdte that up to 7% of schools did not know
whether pupils with a disability were explicitlyfeered to in some school policies. This
mostly occurred where a senior member of staff deteg the questionnaire, or professional

level was withheld, rather than when the head teracbmpleted the questionnaire.

Results from the local authority survey showed $laene pattern of lower reported
Action in response to the 2004 survey than the 200%ey: this is the case for nine of the
eleven Action points (for example 81.3% of authesithad changed practices in 2002
compared to 67.9% in 2004; 93.8% had reviewed fesliand procedures in 2002 compared to
85.7% in 2004). As there was little variation betwdhe authorities that responded to each
survey, it can be concluded that responding tdé Part 4 had become a lesser priority by
2004. The two exceptions were appointing more supgtaff (2002 — 28.1%; 2004 — 42.9%)
and interestingly, seeking legal advice (2002 9%t.2004 — 85.7%). This further supports
the idea that the response to the DDA Part 4 isenracteasingly on legal terms. Bureaucratic
and professional frameworks continued to dominaligcation provision for disabled pupils,

demonstrated by the rise in the use of impairmamls, particularly those relating to SEBD.
6.9 Conclusion
The three surveys painted very different pictudesud awareness and engagement with anti-

discrimination legislation. There was plenty ofdamce to suggest that parents were unable to

access the level of information that they would éhdiked. Schools too did not appear
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confident in their understanding of the legislatidimis confusion was reflected in responses
from local authorities, but here another theme geeas work towards the ASL Bill seemed
to have usurped the incomplete work aimed at comglyith the DDA Part 4. The two
survey periods allowed a comparison of views frolmew Part 4 was first implemented, to
when it had been in place for two years. Despiteghp being relatively small, differences
were detected demonstrating that the DDA has tékes to infuse into the consciousnesses
(and policies) of schools and local authoritiesh&ll summarise the main findings presented
in this Chapter. Overall though, the DDA Part 4n3gd0 have a minimal impact on Scottish
schools. The data presented here informs four mr@uaments about why this is the case. The
first argument is that education legislation dortedaScottish schools to the extent that the
rights agenda of the DDA could not take hold. Sdtpas the duty for compliance does not
fall on Scottish state schools (independent scBoalrds are responsible) they have deflected
any responsibility for implementing the DDA ontedd authorities. The third argument is that
the DDA Part 4 presented parents or carers andlspupih few rights in practice. The
omission of auxiliary aids and services in par@acued to confusion over what is covered.
Finally, Part 4 did not offer an easy route forgras or pupils to challenge schools as most
were reluctant to end up in the Sheriff Court. Taek of any significant legal challenge
allowed schools and local authorities to suspeni thsponse to Part 4.

As discussed the first explanation for the mininmapact of Part 4 is that education
continued to be driven by education legislatione Tights agenda implicit in the DDA was
informed by the social model and more recently, besn shown to be consistent with the
capabilities approach. This rights agenda has apfigmot impacted on Scottish schools. For
example, the DDA Part 4 promoted inclusion, yes thessage did not seem to have impacted
on the proportion of young people in special plagets (which actually increased between
2002 and 2004). Thus pressure continued to be glanechildren to normalise, rather than
schools to remove barriers and build social stnestihat were accessible to all children and
young people. This is mainly due to the dominanteducation legislation which did not
permit professional expertise to be challenged hyems’ and pupils’ rights. Thus the
professional framework continued to dominate ovenstmerist frameworks. Although
parents becammoreaware of the DDA between 2002 and 2004, schoalda@ral authorities

were always more aware, thus the professionalsepssd more knowledge and expertise than
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the consumer (75% of local authorities, compareanty 33.6% of schools and 9.5% of
parents or carers reported having a good undeisgathd awareness of the changes Part 4
had made to the DDA). It was also clear that resssiwere unavailable to support schools
and local authorities from making the transitioanfr the SEN needs-based approach to the
DDA'’s rights-based approach. The lack of resousdkesved the opportunity presented by the
DDA to be swept away by the ASL BiIll.

Secondly, the DDA had a limited impact on Scottgshools because in Scotland the
responsible body is the local authority not theosthLocal authorities’ response to the DDA
was largely restricted to mentioning Part 4 in ppldocuments and improving awareness of
their legal position. Specific duties under the Adch as communicating with pupils and
parents and being anticipatory were less evidectio8s demonstrated a mixed response to
the DDA. Independent schools tended to take motieanof the consumerist power of parents
and so were more likely to have made changes teypahd improve communication than
state schools. This may not indicate engagemeit thig¢ inclusive message of Part 4 but
obedience to the market framework of keeping thstauer happy. Alternatively, as
independent school Boards were responsible formtipdementation of the DDA Part 4, this
may account for their better performance on somasomes compared to state schools. Many
schools (state and independent) did not make ptaimsprove communication with parents or
pupils, or make changes specifically in responseaid 4. Being once removed from the duty

of compliance may account for the inactivity of sostate schools.

A third reason that the DDA Part 4 had a limitegh@ut is the weakness of Part 4 itself.
Whereas the DDA (1995) made a clear argument to desckimination, Part 4 included
several caveats that made it less meaningful tdtiSlicqoupils. The exemption of auxiliary
aids and services for example removed the mairssthat were likely to cause disagreement
between pupils and their education providers. Tioeeeany rights afforded to pupils under
Part 4 were weak. The exclusion of auxiliary aidsl gervices obviously caused confusion
over what the DDA Part 4 did cover. Most local auities and schools mistakenly identified
access to buildings and the curriculum to be calereler Part 4 (whereas these are covered
by DSPERA 2002). For example all surveys in 20@breed low levels of compliance with

the Act (only 25% of parents or carers (referriagtteir child’s school), 32.3% of schools and
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17.9% of local authorities reported definitely kgefally compliant with the DDA Part 4). This
confusion allowed schools and local authoritiesrémain inactive while they waited for
clarification of the terms of the DDA Part 4. Hoveethe anticipated case law did not arrive

and so Part 4 continued to have minimal impact@sttsh schools.

It is evident that barriers existed interferingwibcal authorities and schools meeting
their duties under the DDA Part 4. The decreaserittien policies between the 2002 and 2004
surveys revealed by schools, suggests that attentims diverted from the DDA before
planned responses were completed. The anticipa&dAikt (2004) seems a likely cause; for
example all local authorities surveyed in 2004 kimited planning their response to the ASL
Act. The ASL Act was the third major piece of ldgton to impact on SEN pupils in three
years, and may have overloaded education providéisugh all local authorities had started
responding in anticipation of the ASL Act, only tviloirds expected this would differ from
their response to the DDA Part 4. It may be cometuthen that either responses to the DDA
Part 4 had been re-interpreted as responses #®S3heAct, or that authorities misunderstood
the terms of each piece of legislation, wronglyuassg that the same strategies would satisfy
both duties. Either way, the impact of the DDA P4rbn Scottish schools was not fully
completed before attention was diverted to the ASt.

The fourth reason is related to the third. The DRt 4 did not provide pupils with an
easy route to challenge schools. The Sherriff Caiag not a popular destination for parents,
and ultimately would have dissuaded many pareot® fpoursuing a claim beyond school or
local authority complaints procedures. For exampldy 38.4% of parents or carers would
consider taking a case of discrimination as farthes Sherriff Court. Low awareness and
engagement with the DRC in Scotland resulted indawareness of the support and mediation
that they could offer to help resolve disputes leetfvpupils and their school. Only 1.2% of
parents and carers from the combined 2002 and 20@4ys attended a DRC event, and 2.1%
(from both surveys) used the DRC helpline for infation.

In conclusion, the DDA Part 4 had a minimal impact Scottish schools. The
development of categories of need indicated that DDA had been interpreted using a

bureaucratic model, and the continued use of tiperexo determine eligibility signified the
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continued dominance of professionalism. Thus ewdesuggests that the DDA Part 4 has
been interpreted in the same way as SEN legislafiorther the DDA Part 4 did not succeed
in promoting inclusion and thus did not challenge accepted practice of segregating some
children into special education. The rights-basegsage of social justice inherent within the
DDA seemed to have been lost as schools and latab@ties become increasingly motivated
to avoid litigation. Parents and carers too seetodthve became more engaged with the legal
aspects of the DDA Part 4 though there was littidence to suggest that it had inspired them

to Act in a more consumerist way.
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7 Chapter 7 — In-depth Interviews: A Biographical

Account

7.1 Introduction

The previous Chapter looked at the quantitative dpnerated by the surveys of parents,
schools and local authorities. In response to thmgry research questions, the Chapter
concluded that the DDA Part 4 has had minimal imhpacScottish schools. For example, the
rights-based DDA Part 4 was unable to challengaltdminant SEN framework, state schools
were able to hide behind the ‘buffer of respongipilas local authorities were ultimately
responsible for compliance, Part 4 did not in farvide parents with many rights due mainly
to the omission of auxiliary aids and services, &ndlly, the DDA did not offer parents a
comfortable route to challenge schools. Accordimghte quantitative analysis, if the DDA
Part 4 had brought social justice, it was as arbdypct of the anti-litigious approach adopted
by schools and local authorities rather than thrergal consumerist-type pressure anticipated
by the Act.

As discussed in Chapter 5, the survey instrumeetg \@eveloped to answer the second
and third research question. The in-depth intergsi@wned to produce data that could be
analysed using grounded theory, to approach thad fimo research questions. This Chapter
aims to outline how the in-depth interviews haverbased to inform this analysis. Each in-
depth interview will be introduced in turn, offegim biographical account of the experience of

discrimination described by the parents and yowsapfe who contributed to the interviews.

In-depth interviews were completed with three faesiwho had approached the DRC -
Scotland because they believed their child expeeéndiscrimination. The in-depth
interviews usefully revealed how the DDA Part 4 hagn used by parents. The families who
contributed to each in-depth interview were reediwith the help of the DRC and met
particular criteria: firstly, families had been egfed to the DRC — Scotland office after
contacting the DRC helpline and assigned a casexof8econdly, each child who was the

focus of the claim of discrimination would have beassessed as having a disability.
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Therefore in each case presented here, the schoallds not have disputed the child’s
eligibility to make a claim under the DDA. Thirdlthe casework team at the DRC — Scotland
would have assessed the claim as being one ofrdisation due to the disabling condition of
the child. Finally, the case of discrimination wauhave been resolved at the time of

interview.

Parents who had made a case on their child’s bahdlivho met the recruitment criteria
were contacted by the DRC - Scotland and invitedadicipate. As discussed in Chapter 5,
there was a strong theoretical argument to cothacthildren and young people who were the
focus of discrimination. This practice would rec@gntheir individual experience and allow
them some control over the narrative presented.avewthis research had strong grounds for
contacting the parents as the primary informantte DDA Part 4 required that all cases made
concerning a child under the age of 12 be madehbyparent in line with the Children
(Scotland) Act (1995). A child over the age of Idlld bring a case if the court considered
them competent. Even if the young person was agesieen 12 and 16 years and competent,
their parent was legally entitled to bring a caseleir behalf without the young person being
involved. If the case was brought by a parent, chi#éd or young person needed only to
contribute to conciliation or the court trial ifeh chose to. Indeed at the time of recruitment,
all cases reported to the DRC under Part 4 weraghitoby a parent. All children who were
the focus of the in-depth interviews were invitecarticipate once the parents had completed
their first interview. Though none of the children young people wanted to be Recorded,

they did agree to contribute and their respondesnnthis Chapter and Chapter 8.

Twelve parents were contacted on my behalf by tR€xherefore | did not learn of the
identity of those invited to participate unless amdil they made contact to find out more
information about the project. Five parents madatad and three agreed to participate. One
parent withdrew after her health problems intedength scheduling the first interview. The
other parent withdrew after learning that her chilsichool would be contacted during the

research.

A narrative providing the background of each clsl@&xperience of disability, their

engagement with education providers and the claimdiscrimination reported to the
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Disability Rights Commission (DRC) features in tQikapter. The tone of each ‘story’ is quite
different though all are emotionally charged. Ptgemere encouraged to explore the issues
pertinent to themselves within the flexible paraenetof the interview agenda and so insight
into their experience of events could be gained. é&@mple, in-depth interview 1: Robert’s
story offered a lot of detail about the actual @aitof discrimination because his parent was
able to focus on a particular period of time in Ben’s education where problems existed. In
contrast, in-depth interview 2: Drew’s story is qmamatively brief, which demonstrated
perhaps the logical and focused thinking of the Motwho had a diagnosis of Asperger’s
syndrome. Finally in-depth interview 3: Alasdairgory generated an account of his
experiences from birth as his parent found it diffi to separate the discrimination he
experienced at school from the discrimination stediebed he received from medical
practitioners. Chapter 5 provided a detailed actadirthe interview process and participant
recruitment. However key elements will be repedtede. All interviews with parents and
children have informed this Chapter.

All three schools involved in the discriminatioraich made to the DRC - Scotland were
invited to participate. Two declined demonstratthg sensitivity of the debates initiated by
this research for schools. The one school thateagi® introduced in this Chapter and this
account reflects too the high emotional engagent@sthead teacher had with the claims
process. In addition an interview conducted withageworker with the DRC - Scotland in
post during the field work period and in charge emfucation cases, contributes to the
discussion here.

After a biographical introduction to each in-deptterview, this Chapter will focus on
the way the family unit responded to the discrirtiorathey believed they experienced. The
Chapter looks closely at the actual claim of dreanation reported by the parent to the DRC,
and the process of making the claim. In all threelepth interviews parents struggled to
identify a single event of discrimination but preézl to contextualise the case they made
under the DDA Part 4 (which did need them to idgrdisingle incident) by re-telling a string
of contentious behaviour by their child’s school.
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The Chapter continues by examining the child omgpperson’s experience of school,
looking specifically at issues around transitidme tisefulness of a Record of Needs (Record)
and support provided within the school. The termisthe Record and in particular, the
provision of aids and auxiliaries were outside thmit of the DDA Part 4. Yet parents who
responded to the survey, the in-depth interviewbstanse who contacted the DRC for advice
(according to the DRC caseworker) raised issuegingl to aids and auxiliary support more
than any other issue. The Record was considerexbimg as a gateway to adequate provision
and by others as ineffective paperwork; both pos#iwill be presented in this section of the
Chapter. The fact that this falls outside the piagon of the DDA was considered a failing of
Part 4. Therefore problems with Records are consitibere as they are pertinent to the
parent’s perception of discrimination. | chose mmtplace this discussion in the analysis
Chapter (Chapter 8) because it demonstrates a nugption about the DDA. This part of the
Chapter is informed by the in-depth interviews ahd short answers from the survey to
parents. The Chapter concludes with a discussioantahe main themes generated by the in-

depth interviews and introduces Chapter 8 andhiddyais of each in-depth interview.

The stories related here could not always be coraibd. Alasdair's story is in part
challenged by the head teacher’s account of ev@ate had kept an archive of letters and
documents relating to her son’s exclusions from dbleool and local authority C that she
shared with me. These helped corroborate some eofisues generated by the in-depth
interviews with Cate and Robert. The DRC casewotker was able to give some insight.
What is presented here reflects the extent of emaind feeling associated with making a
claim, and for this reason has a richness that gegsnd the quantitative data. Even if the two
other schools had contributed, there would still @eéhuge amount of information left
uncorroborated. For example medical practitionehgritable organisations, social services
and parent networks are implicated to varying degtey the in-depth interviews. Thus it is
acknowledged that a personal account of eventsesepted here. As a result, the themes
explored and conclusions drawn should be interdretgh caution. Although the research

guestions are acknowledged here, the analysi$ aigpéars in Chapter 8.
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7.2 The In-depth Interviews of Young People whose
Parents’ Reported Discrimination

A biographical account of Robert, Drew and Alasdastory will follow. Each story will also
outline the cases made on their behalf to the D8Cotland. To complete Alasdair’s story, an
overview of the account provided by the head teaahéis school is included, the other two
schools declined to participate.

7.2.1 Robert’s Story

In 2001, aged, 8, Robert was living in Fife witls family, and although doing well at primary
school, a split placement was arranged in a bebealicupport centre for one day a week,
where Robert underwent psychological assessmenttingsin a diagnosis of ADHD. In
addition he spent Fridays with a mental health euppurse with another pupil from his
primary school. This worked very well and continded18 months. Two years later aged 10,
Robert and his family moved to a post-industriabnown east of Glasgow. His new primary
school did not offer behavioural support, and westefamiliar with ADHD. Cate reported that
Robert’s new head teacher had different ideas rtoamel those established in local authority A
about how to manage his condition. One of the ssidi@lispute was Robert’s use of the drug
Ritalin which had been used to help control hisavabur.

One of the incidents at the primary school was tie@k him on holiday for a week,
and the head mistress met me when they came bBbk&lwofay, and she said to me that
she had decided to take Robert off his Ritalin beeahe didn't need it, and he had
been absolutely fine off it. Well on holiday it'sfférent, he had plenty to do and he
had masses of physical exercise. Then within thekwileey were screaming at me to
come and get him because he had started gettinguput the hall.

Cate, parent of Robert aged 12

This decision by an educational professional, &pead a child’s medical treatment, without
his parent’s knowledge or permission, was out-wligir power and authority. As the school
from local authority C did not participate, the iolaremains uncorroborated. Cate reported
that she had tried to comply with the school’s sthnd keep him off his Ritalin, but Robert’s
behaviour became more disruptive.
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The secondary school were concerned that Roberdwmt easily make the transition
from his primary school, and offered to take Rolfertone morning a week, during his final
term at primary so that he could adjust. This sofutvorked fairly well and is a good example
of the school using their initiative, good practared a reasonable adjustment to meet Robert’s
additional needs. In retrospect Cate was concetimedthis measure allowed teachers at the
secondary to identify Robert as needing ‘speciahagement, and this may have undermined

any opportunity he had to fit into the school.

As the secondary placement began, Cate reportadtiie school had agreed to
administer Robert’s lunchtime dose of Ritalin. @ahool did not deliver on this agreement.
Robert’'s behaviour in class was appropriate imtloening sessions, but he was asked to leave

all three afternoon classes because his behaviasinat manageable.

So that was him, his first visit to the school &edhad stuck out like a sore thumb. The

school’s attitude to that was, well it was his @sgbility [to take the Ritalin]. | mean

he’s 10 or 11 at this point, so it’s not his resqbitity; it's the schools responsibility.
Cate, parent of Robert aged 12

Teachers do not have a legal duty to take oveadmeinistration of medication during school
hours, and in fact many teachers have resistedegonsibility. Robert failed to cope with
multiple classrooms and homework and started teivec string of temporary exclusions for
minor and vague infringements, such as incompletagwork, ‘failing to take advice’ (this
was an actual reason taken from a letter to Catm fner son’s school) and unreasonable
behaviour. Cate was concerned that the movemewebat classrooms every hour would be
very disruptive for Robert, but the school refusedry and reduce the movement within the
timetable. Cate very clearly argued that the schvomle responsible for the incidents to a
greater degree than her son, because they didubhat place the support that he needed, and

that had worked well in a previous school.

See with Robert, he’s not got a major disability his problems ... they could be
worked out in the classroom, they could make pioms if they so wanted, but they
don’'t. Because it's too much hassle for them.

Cate, parent of Robert aged 12
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As discussed, the secondary school initially forgogive Robert his Ritalin. Then
Robert ran out of the Ritalin which had been piibgct by a paediatrician on the east coast of
Scotland. Cate had assumed that she would be @glet ta repeat prescription from her new
general practitioner, but was refused, and was lantb secure an appointment with a
paediatric consultant for some weeks. For the skdone then, Robert’'s medication was

abruptly terminated and his behaviour became lessageable.

| thought there’s no medication, | can’t get my dtsnon it, the teachers will
understand, and I'll just have to send him to stmothout it. So they kept suspending
him and suspending him and | mean, it wasn't fgr iiajor issues, he wasn’t being
violent or aggressive or ... it was minor every dawngs, silly daft things, like not
having his homework or they kind of daft things.

Cate, parent of Robert aged 12

As shown in Chapter 4, it has been establishedgugart Il of the DDA that behaviour
relating to a disability that could be controlled Imedication, but that hasn't been (due to
failure to take the medication) is covered under EIDA, and so schools may expect their
duty of reasonable measures and anti-discriminatboextend to the situation described by
Cate.

7.2.1.1 Discrimination Reported to the DRC

A series of incidents was reported to the DRC agpéy contributing to discrimination and
representing a long period of conflict with the @oh Cate argued that punishments appeared
excessive for the ‘crime’ particularly where thesdemeanour could be related to the child’s
disability. With discussion with a DRC — Scotlandseworker, Cate was supported in
identifying a particular incident that could be bdaged using the DDA Part 4. An account of
this incident, follows.

As Robert moved into the second term of his fyesair at secondary school, he was
given an internal suspension, where he had to ctenisolation unit for three days. The
isolation unit was a classroom where pupils weedeskin booths and given their lessons by
text book; they were supervised but not taught. gingls who attended the isolation unit with

Robert were generally older, and some were theoause they were being punished for
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violent and aggressive behaviour. Robert's mothas wot informed that Robert was
internally suspended, until after the sanction badn imposed. She remembered that Robert
came home from the first day of this internal saspen agitated and upset. Cate was opposed
to the absence of a teacher and formal lessonsydsitoutraged by the way the pupils were
treated outside of the lesson hours.

They weren't allowed to talk, at break time theyrevét allowed to go outside, at
lunch time ... once they had written out so many glumient exercises, they were
allowed to go and get their lunch, after they haeirtlunch, they had to come back
down and sit down and write out more lines unté #nd of the lunch-break. Once
lunch was over they had go back up the stair tadbkation unit again and carry on
working until home-time, so they weren’t gettingraak.

Cate, parent of Robert aged 12

Cate argued that her son was being punished untadause he had a reputation as a trouble
maker due to the difficulties he had without hisalRn. She felt that his disorganization should
have been understood as a symptom of his AHDH eeated leniently, with perhaps more
assistance provided to help him organize his ti@ee also considered that the punishment
was particularly harsh for a child with ADHD, assHocus of attention was limited, and to
leave him with just text books would severely lirhis engagement with the lessons. Cate
argued that the lack of a Record made her positieak. She felt that a Record had not been
necessary at Robert’s former primary school in Bi$ehe had an Individualised Education
Plan, a responsive teacher and the greater fléyilmf a primary curriculum. However the
move to a different school outside Glasgow and ttaasition into secondary education
triggered sufficient difficulties to warrant thegbections, as she saw it, of a Record. At the
very least Cate believed that a Record would chgéethe new local authority’s questioning
of her son’s diagnosis and the prescription of IRitaDespite the lack of a Record, Cate
continued to argue that the humiliation of beingregated from his friends at lunchtime and

during breaks was an excessive punishment, givemfractions were minor.

Cate was determined to avoid the scenario thairoedt at the primary school where
she took Robert out of school, and so approachedh¢lad master for an appointment to try
and attend to the matter. She made the case thautishment seemed excessive, and that

Robert was struggling with the isolation unit bexaut exacerbated his ADHD. The head
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teacher refused to reduce the punishment, so @fated to take Robert home, and adhere to a
temporary exclusion. Interestingly the head teachlso refused this option. An internal
suspension would not contribute to performanceetgbbut as the school and the local
authority declined to participate in this reseairtis difficult to surmise why the head teacher
refused Cate’s compromise. The head teacher tdiel tGat unless Robert attended the further
two days in the isolation unit then he could ndtme to class. Cate was told that the only
alternative to Robert completing his punishment firading another school. Cate took Robert
home and contacted the Education Department, ansl feavarded to an educational
psychologist who informed her that an alternatieleo®| could not be considered while there
was an outstanding punishment. Therefore, Robeuldvbave to finish his two days in the

isolation unit before he could return to schoohmve to a new school.

Cate’s negotiations with the school had totall@dwieeks during which time Robert
had been effectively suspended, and had not bdendatg school. At this point Cate
contacted the DRC for advice on how she shouldgadcand was told that the first step was
to get written confirmation from the Education Depegent regarding Robert’'s educational
status. The Head of Education of local authoritywf@te confirming that Robert was an
excluded pupil, and must finish his punishment kefoeing eligible to move school. Cate
wrote back to the Department using quotes from @eldren (Scotland) Act (1995),
specifying that Robert was entitled to greater @®eration because he had a disability. Cate
researched the legislation herself to strengthemigament as she felt without this she would
not be listened to. The Education Department qdeRiebert’s status as a disabled pupil, and

so in response Cate formally requested that thessas®ent for a Record be initiated.

Cate received a great deal of support from the BB&ut how to approach the school
and Education Department, for example, how to wi@ders, and what content was
appropriate. Her DRC caseworker advised Cate kiggt tould make a case using the appeals
procedure because Robert had excluded pupil staidrelped her set up a meeting with the
appropriate personnel from the Education Departpad Robert’s school. This meeting was
prior to the DRC’s conciliation stage. The meetwgs not successful, and the school
remained firm in their stance that Robert remaiercluded until he completed his two days

in the isolation unit.
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Cate then informed the school and Education Depart that she was formally
beginning the appeal procedure with the suppoth@fDRC to fight Robert’'s exclusion. The
DRC organised a conciliation meeting between Qhae,school and the local authority. The
day before it was due to take place, the Educdiiepartment insisted that the appeal was
invalid because Robert had not officially been egeld. Cate opposed this claim stating that
for some time she had had it in writing from thafilice that Robert had indeed been excluded,
but the Department argued that this was a misutatetimg, and reiterated that the exclusion
appeal could not go ahead, they added that theytdiah legal advice on the matter and
would not move on this issue. Over the next 24 siGate copied her letter and sent it to local
authority C and the school. The school's head tacbntacted her to say that the appeal
could not continue until they had the go-ahead ftheir lawyers, and even if this claim was
genuine, it was an interesting delay tactic. Catgorted feeling outraged that during this
period, Robert had not attended school, and nove tivas another stage that the Education

Department wanted to incorporate which would furttisrupt Robert’s access to education.

The evening of the cancelled conciliation meeti@gte was telephoned by the head
teacher, who apologised and invited her into a mgehe next day. When she arrived, she
noted that the same people that had been expectegupear at the conciliation meeting were
present. The head teacher apologised for the donfasid delay in reaching a resolution, and
agreed that Robert should return to normal clagséf®ut completing the two days in the
isolation unit. Further additional support would peovided for Robert in class. Cate
concluded from this that the school and Educatiepddtment were seriously worried about

the consequences of the case going beyond thelietinai organised by the DRC.

But because he hadn’t been at school for like, &8ks, they would want him to go to
the support base, which was the changed name a$dlation unit, he wouldn’t have
any punishments, he could go out at break timeslamch times and that but it was
just to get the teachers to bring him up to speth kvs maths for a week. So | agreed
to that, but | saw also it was a face saving teplaifor the head master at the school.
Cate, parent of Robert aged 12

Although there was a period of settled attendaatcechool, early on in his second
year, Robert began getting more temporary exclgsiGate recalled that Robert was accused

of involvement in incidents without sufficient pfo®efore the situation escalated, Cate asked
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for Robert to be transferred to another secondehpd in the area, and her request was
granted, though she was not given a choice of $aho® to over-subscription in all but one
school. Robert enjoyed his new placement, and harked with teachers to organise a
timetable with minimal movement between classroomis. reported that he had not
experienced any discrimination in his new schod. &itendance and behaviour had been well
within the accepted range at the end of his fiesiry The case against his former secondary
school was ended by Cate after the local authsritghciliation meeting. Though she feels the
challenge of discrimination was not met by the sthsehe is satisfied that her son is in an
environment that supports his learning. Although ttiatter is closed, Cate has never received

a letter formally closing her appeal to the school.

7.2.2 Drew’s Story

Drew and his family lived in rural local authoriB;, south of the central belt. In 1997 his pre-
school teacher suspected that Drew had a learniffiguty and informed the prospective
primary school. However neither the nursery, noe gthool told the family of their
suspicions, until Drew started to have problemsceatrating mid-way through primary
school. Once they had been informed that probleristesl, the condition was quickly
recognised as an autistic spectrum disorder bectheseMother, Kathryn, also had the
condition. Prior to a diagnosis, Drew had done wa¢lprimary school, his early years were
very productive, and Drew won several awards. Quhis P4 year, Drew’s teacher went on
maternity leave, and the disruption of a new sugphcher was thought to have triggered
challenging behaviour.

He was under the table, things were getting thralateacher was getting hit.
Kathryn, parent of Drew aged 13

Drew was referred to psychological services in200@hen he was aged 8 and in P4.
He was quickly diagnosed, and the school wereaihjtiresponsive to his needs. The
assessment for a Record began in 2003 and was emd@ year later when Drew was aged
10. However Drew began having difficulty respondappropriately to situations which upset
him, becoming aggressive, and then absconding gomool on several occasions. Kathryn

attributed this behaviour to his disability, andexs the school to make special provision to
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help avoid this behaviour (she wanted him to be ablcarry his mobile phone so that he
could contact her when distressed, and she colrd ltem down), but the school refused on
the grounds that it had a blanket policy on mophenes. In addition, there was conflict over
a new behaviour policy for using the school busicWistated that disruptive behaviour would
lead to a ban.

7.2.2.1 Discrimination Reported to the DRC

Through her early discussions with the DRC - Scatje&Kathryn was able to isolate several
incidences of discrimination from what she desatibs a pattern of unfair behaviour by the
school. In trying to generate a Record of Need$i&rson, Kathryn felt that his condition was
not adequately described and so support solutiare wot sufficiently focused. In addition,
this process had taken place at a time when Dresvalsaconding from the school premises,
because he had been upset in some way and didit kow else to manage the situation but
to leave (on an earlier occasion he had kickedaa tlocommunicate his frustrations and this
had led to a temporary exclusion). The school nedpd not by working with the family as
Kathryn had hoped, but by reporting her to the @kih’s Reporter as being responsible for
Drew’s non-attendance at school. Kathryn belietas Brew would not have left the school if
he had been able to talk with her at the pointlativhe got upset and so provided a mobile
phone for Drew to use, only in this situation. Kgthused the DRC - Scotland to help her ask
Drew’s school to allow him to use his mobile phameschool premises (only in emergencies
to reduce the chance of absconding) and to be exieomp the strict transport policy.

The phone was needed to encourage his independertoelp make him feel safe, so
if he’s got the phone with him, then he can use it.
Kathryn, parent of Drew aged 13

The school objected to this as they had in pldeanaof mobile phone use on the premises.

We all do it as adults, | phone my husband if II @@wvn. So why can't children, if
they feel down? | mean I'm talking keeping it taytimes. Every school should have a
pay phone or they should be allowed to use thebile®. So the school said he could
keep the phone in the school office, but if he’swtlio explode, he can’'t go quietly to
the school office, even if he thought of it he wbplobably grab the wrong one.
Kathryn, parent of Drew aged 13
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You see | really thought that [taking a mobile pAanto school] was a reasonable

adjustment but the school resisted it and | thouigintgoodness sake! It's just a small

adjustment to your policy!

Caseworker with the DRC

The other main cause of complaint to the DRC weated to transport. Initially
Kathryn contacted the school to request if the sthas could change its route to include a
bus stop more convenient for Drew. The school Haadl this was not possible. Kathryn then
contacted the bus company that supplied the seraimkasked them to change the route, and
was successful. The route change was very minougth she claims it makes a substantial
difference to Drew’s safety. How the school respahtb this is unclear as they declined to be
involved in this research. Kathryn reported thag #thool then initiated a new behaviour
policy for the school bus, with strict penalties foisbehaviour which started with formal
warnings and would ultimately lead to exclusiomrthe bus service. Soon after the policy
was introduced, Drew was reported by the driverdsruptive behaviour, though Kathryn
argues that his behaviour was related to his disgldondition. Kathryn was sent a formal
letter from the school, stating that future mishatiar would result in Drew being excluded
from using the school bus. But Kathryn feels thader the Children (Scotland) Act (1995),
the Education Department must provide suitablesfrart to get her son to and from school
because he had a recognised disability, and ifstteol bus is inappropriate (because his
behaviour, which is related to his disabling coioditis too disruptive), then a taxi service
must be provided instead. Kathryn argued that assport to school was included on his
Record, the school had a duty to provide apprapti@nsport, and if Drew’s behaviour was
sufficiently disruptive to trigger a ban, then tkehool would have to make alternative

provision.

Kathryn approached the DRC to request suppotvdth claims of discrimination: that
the school did not take reasonable measures (l@v @ahe use of a mobile phone) and
discriminated on grounds relating to Drew’s dis@pi(that is, expecting him to adhere to a
strict discipline policy). The case reached coatitin but again, Kathryn was bitterly
disappointed with how it was managed. As she washé third trimester of her fourth
pregnancy and as Drew was about to move up to dacpschool, she chose not to pursue the

case further.
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7.2.3 Alasdair’s Story

In 1986 aged 3 months Alasdair started having sesztriggered by a virus (cytomegalovirus)
caught by his Mother in the first trimester of pnagcy. The seizures worsened in severity and
were as frequent as 250 grand mals seizures a déghvwaused brain damage. Anna
maintained throughout the interviews that Constdta Yorkhill Hospital misdiagnosed and
withheld treatment. Anna was also critical of tleetdrs at Yorkhill and argued that they had
not experimented with any medication to controldb&zures. After a massive epileptic seizure
aged 6 months, Alasdair lost control of the leftesbf his brain, becoming hemiplegic. To
avoid damage to the right hemisphere, Alasdair @&esh operation to surgically separate the
two hemispheres of his brain, but was on the waiist for 2 years and 4 months before Anna

sought help from medical experts in her native ebhiStates.

Anna and Alasdair flew to Pennsylvania to meet Aoam doctors in 1989. The
consultant at Yorkhill apparently refused to seng Records or scans to the medical team in
Philadelphia. New scans were done, but resultedadhange of diagnosis, and so the surgery
was cancelled. Anna expressed disappointment aglm a waiting list at Yorkhill for an
operation her son had apparently never needed. AndaAlasdair stayed in the US for a
further 9 months, separated from the rest of tFamily, while doctors determined a new
diagnosis and treatment plan. Alasdair had a furdheperations over the next 4 years until
the seizures were finally controlled. During thexipd, Alasdair was able to take his first steps
and also started to talk. The operations were dlorke US, but between surgeries Alasdair
returned to Scotland with his Mother. However wherreturned to Scotland, Alasdair did not
receive any of the physiotherapy, occupationalapgior speech therapy that he had accessed
in the US. Anna did her best to bridge that gap, dm1 a result, Alasdair developed an
American accent, and struggled to understand ttwtiSit accent. In 1992, aged 7 Anna
claimed that a paediatrician based in Edinburghl @sdrug on Alasdair that should not have
been used with patients with a severe learningcdity; it resulted, almost immediately with
symptoms consistent with an autistic spectrum disior~ though this has not been formally
diagnosed. From this period, Alasdair has beenemtolwhen upset. Despite the huge
developmental achievements, Alasdair’s visual gbdid not improve; he has tunnel vision

and has severe myopia. He became alarmed if aggddom his right side.
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In September 1995, Alasdair moved to a speciad@chs miles from his home, which
taught children with physical impairments. Annaaldsed a pattern of discrimination against
her son for the entire duration of this placemér example, although Alasdair’s visual
impairment was well documented on his Record wiiald been in existence for almost 8
years, it was only through a chance meeting thabhaAtearned that her son should be
registered blind. Anna had no idea why the medstaff that originally diagnosed his visual

impairment or the school did not inform her of this

In September 2002, Anna was informed that Alasdaild not make a case under the
DDA Part 4 because his learning difficulty was dedntoo severe to achieve the level of
competence required by the Court. As he was overAltha needed to establish legal
guardianship in order to make the case of discatiom on his behalf. At this time, Alasdair
left the family home and moved into his own flaetBeen September 2002 and August 2003
Anna fought for legal guardianship of Alasdair Battshe could bring a case of discrimination
on his behalf under the DDA Part 4. Because shé&amat use the DDA during this period
(because she didn’t have guardianship), Anna bioagprivate case to the Sheriff Court.
Legal guardianship of Alasdair was awarded to higthdr and a solicitor appointed by
Glasgow City Council Education Department, for theation of the private Sheriff Court
case. In July 2003 Anna and Alasdair lost theivgig case but Anna did become the sole

legal guardian of her son. This allowed her to pera case using the DDA.

7.2.3.1 Discrimination Reported to the DRC

Anna’s complaints against the school were manyvamd and clearly covered a significant
period prior to the legislation becoming active.nAncomplained that the school spent time
teaching her son Makaton, despite the fact thawvae registered blind, and had excellent
hearing, so not only did he not need Makaton, leutduld not have used it anyway. A similar
complaint was levelled at the school’'s Physiothgfappartment who allegedly had involved
Alasdair in weightlifting sessions despite thisrgeharmful to him because of his condition.
When a physiotherapist from outside the schoollehgéd this, according to Anna, the Head

Teacher apparently refused to exempt Alasdair ffugrsessions.



J. Ferrie Chapter 7 212

The spasticity clinic couldn’t understand why thay lvas so tight, and they put him on
the maximum dose of muscle relaxant. Three morattes | got his report card saying
he was doing weightlifting and | thought what? At teacher said, ‘well | did
complain and they said it was fine, didn’t they yelu?’

Anna, parent of Alasdair aged 19

Anna also complained that Alasdair was not beiefgrred to various sources of
support and training run through his school, anféretl to other students. For example,
because of his visual impairment, Anna argued Ategdair should have been given mobility
training to help him navigate his environment. Arargued that she only found out that this
training was available at the school after Alasdid been registered blind (though he was
already eligible for this because of his Record) &arned through a visit from the RNIB.
Anna then contacted the school to find out how ééascould access the training, but could
not find out. She then approached the parent n&tvdscovered who the mobility officer was
and contacted them directly. The mobility officeiported that the school had told her that
Alasdair was not to get mobility training at honreabschool and that his family should not be
contacted. Anna viewed this as a clear case ofidis@tion, but had struggled to understand
why the school would withhold training that woultitrease Alasdair’'s safety and confidence

in his environment. The withholding of training Hasen interpreted by Anna as victimisation.

Anna also made claims that the school had actitredyl to trigger a violent outburst

from Alasdair by humiliating him in front of his ges.

And they would do everything, they would yell irstgar! They would grab him! You
know they sent him home everyday with food on lisef they would not clean his
face. They actually delighted in him looking a fool

Anna, parent of Alasdair aged 19

Specifically, Anna reported that Alasdair had tb @ a chair designed to suit a child of
primary school age, while his fellow pupils all hadrmal sized chairs; she recounted an
episode of the Depute Head allegedly making furhisfdrooling while eating which is a

symptom of his hemiplegia. Anna also was partidylapset by an episode which occurred
during a outing to a shopping centre in Glasgow sl specifically became the complaint
pursued via the DRC. Alasdair became violent afeethad tripped over a display in a store.

Anna argued that school staff should have recognikat the display was a hazard, and that
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Alasdair should never have been asked to navigatevdty around it. Therefore she held the
school staff responsible for Alasdair's shock & fail, and his aggressive response. Initially
the school responded by banning Alasdair from &utwips to the shopping centre and the
matter was seemingly dealt with. However the punisht was revised, and Alasdair was
banned from representing the school in the upcomvignming meet, where he had won gold
medals every year he had competed. Anna claimsthbkabunishment should not have been
revised, as this confused her son, in addition dbeond punishment was perceived as a

personal attack designed to hurt Alasdair in a thay was inappropriate.

Anna had been in almost daily contact with theostlduring the latter years of her
son’s placement to highlight incidents where shiehfer son had been discriminated against.
Additionally she had made complaints to the loastharity and made a private case in the
Sheriff Court. As the DDA Part 4 allowed for case®e made in retrospect, Anna was able to
approach the DRC - Scotland with a claim of disanation. The school responded to all the
letters sent to them by the DRC but argued that Hael not discriminated against any pupil.
The DRC caseworker organised conciliation, andAsuta in touch with a disability advisor
to help her prepare an agenda for the concilia#id@sdair was not involved with this process,
nor did he attend the conciliation meeting. Anna watimistic about the meeting, she hoped
that her version of events would be heard and éggdeto leave the meeting with a verdict
about whether discrimination had occurred. Anna wasrrect to expect a verdict, rather
conciliation is designed to foster communicatiord do arrive at a consensus about future

provision.

Some cases went straight to conciliation becausdetal processes would not have
helped people get what they wanted. Because iflpaggnt an apology, then a court,
you know ... that is not the place to get that. Ther8f is ... their business is not
about getting apologies. Perhaps people wantedfriwat conciliation, wanted more
confrontation and formality.

Caseworker from the DRC

It may not be surprising then that Anna was disagpd: she felt that the conciliator gave
little credence to her arguments and the agendanetsliscussed in full. The conciliation

meeting coincided with Alasdair moving to a collgdgacement which had started successfully
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so Anna chose not to pursue the discriminatiomchkany further, however she was evidently

still emotionally involved with her experience.

7.2.3.2 Head Teacher’s Account

The interview with the head teacher directly chadled the information generated by the in-
depth interviews with Anna and Alasdair. Some isswere agreed with, for example the head
teacher agreed that Anna was in touch with thedabio a daily basis making further claims
of discrimination and also that Anna was an empedegrerson who had the confidence to

pursue a claim using any legal route available.

The head teacher was adamant that Alasdair haokeeot discriminated against,

What | was particularly concerned about in thatkigasund was that the week after the

meeting with the DDA, we were actually taking theylaway on a residential trip, so at

no time was it ... your son won't get included ... th@y was fully included in every

activity in this school.

Head teacher of school in local authority B

The head teacher reported feeling confident thasaeable measures had been taken on
multiple occasions to maintain Alasdair’'s placemerth the school. She was able to offer
multiple examples of this, and also argued thatllashildren and young people at the school
had a disability, school policies were already teritin favourable and supportive terms. The

head teacher challenged Anna’s claims that Alasdasr discriminated against,

Everything was based on the fact that we didn’teusind Alasdair’s disability. We
actually had someone from the Adolescent Psychidiam for pupils with learning
disabilities; we had someone from there doing a levhsiaff training session on
Alasdair’'s needs. We had management plans on kasnéut the whole thing [parents
position] was based on, if Alasdair hit somebotlyas because he was disabled.
Head teacher of school in local authority B

It seems evident that the school did try to acconai® Alasdair's needs and made additional
provision in order to satisfy the DDA duty to besenable. Yet the school had a bottom line

of discipline which prevented the head teacher fomimg fully flexible.
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Things would range from a ‘reminder of strategi@sa detention, to missing another
trip because ... and then to exclusion. But we hastadard menu, like any school,
these weren't just applicable to Alasdair; they avapplicable to every child in the
school.

Head teacher of school in local authority B

In addition to pressure from the rule book to tiksdair according to a prescribed structure
of discipline, teachers and other pupils put pressan the head teacher to take a tougher

stance.

The exclusion is not just about punishment ... toths¢ word ... for a boy, it's about
... | have a greater responsibility to the well-beafghe school community, and the
school needed a rest. Pupils were coming to miadethe that they were afraid ... ...
[teaching staff] were saying why aren’t you gettthgt boy out of the school?

Head teacher of school in local authority B

Contact with the school indicates the variatiom@counts. Despite apparent proof that
Alasdair was fairly accommodated in the school,Mather remained convinced that he was

treated less favourably than other pupils for soeaelating to his disability.

7.3 Record of Needs and Support Provision in School

This next section of the Chapter examines the éxpes each child had of school generally.
In particular the value of a Record or an Indiviikesd Education Plan (IEP) is considered.
Some ll-feeling toward the co-ordinated supporansl (CSP) initiated by the Education
(Additional Support for Learning) (Scotland) ActO®) was detected, and is also reported
here. Some parents thought that a Record was m@egetssaccess inclusive education and
others were frustrated with the provision madelabée despite having a Record.

Meeting children’s assessed needs — especiallyosupmd curriculum access is not
done. There are too few staff and the area edurcafiice is VERY reluctant to open
Record ofNeeds. Poor staff development regarding SEN. Therdéransport problems
to and from school. Poor and very late future plagnNo specialised dyslexia support.
No notes provided for dyslexics. Little computepgart for dyslexics. Little awareness
of DDA in teachers and school board. Area Educab@partment refuses to open
Records of Needs because they know they don't haee resources (staff and
equipment) to meet the needs. I've been a teache2(d years and still children with
significant needs aren’t getting the help they naed often aren’'t even diagnosed
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properly till after school. Most by that time haswitched off school or into drugs and
heading for prison.
Parent or carer 6, Highland
The most frequent misconception about the DDA mepbto the DRC caseworkers
was related to auxiliary aids and services. Moséma who consulted the DRC wanted help

in this area but were told that help was not abélainder the DDA Part 4.

| think because auxiliary aids and services wereovered under the schools cases, we
were unable to support parents in a critical aBsause the provision of classroom
assistants ... | mean, so much hinges on that.

Caseworker with the DRC

Therefore the DDA did not help parents challenge mfost commonly reported source of
discrimination. This indicates tension and confodietween the remit of the DDA Part 4 and

legislation associated with the SEN framework.

It took Drew three attempts to get a Record ebemigh he had been diagnosed by a
medical practitioner as having Asperger’'s Syndrobrew attended a mainstream school, and
had a learning support assistant in class as # mgghe provision outlined in his Record, but
there was no set rule as to when the help woulgrt»a@ded highlighting a bureaucratic barrier
to accessing agreed provision. Generally it focusadsubjects that required a practical

response from Drew, for example, home economics:

He doesn’t have his own assistant, but we are goifig looking at that, because they
keep changing his assistants, and it doesn’'t giedny routine, and he’s not very
organized going into classes. The classes ar@H,th5 minutes long, and if he takes
15 minutes to get organized at the beginning anthetend, then he only does 15
minutes work.

Kathryn, parent of Drew aged 13

Clearly then continuity over assistants and thesda they attended were essential for Drew to
achieve any continuity of learning. Continuity (ciassrooms, of teachers and of learning
support assistants) minimised the disruptive eff@ftDrew’s condition. During the normal

term-time, there was little demand from other p&ijpalr learning support, and Drew managed

to access adequate support, but during exam tinnehrmore demand was placed on the
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learning support team, and Drew often lost out. Riscord had led to funding for a
Dictaphone, which Drew took to school with him, HgGathryn felt that he needed to be
actively encouraged to use it at each lesson. eyrthe Dictaphone was not an adequate
substitute for a learning advisor, as his main |gobwas not concentration, but organization.
Despite Drew’s Record outlining provision that shiblbave provided the continuity of support

he needed to learn, in practice, provision waiggd and inconsistent.

One of the main concerns highlighted by Kathryi&m to the DRC - Scotland, was
Drew’s tendency to abscond when he felt that hédcoot cope with a situation at school that
upset him. His absconding had led to temporaryusiahs from the school, which upset his
Mother as she perceived the absconding to be detathis disabling condition. She therefore
requested that his IEP address the issue, andthbaschool develop a policy of how to
respond to Drew absconding, so that he was noirlynfeeated. However the IEP was not re-
written. Though she asked, Kathryn had no evideéinaea policy was developed to deal with
Drew’s absconding. She therefore concluded thatERewas not useful and did not contain
enough information. Though Kathryn saw no writtermdence that a policy was developed to
deal with Drew’s absconding, she believed thattetrias were put in place, for example,

Drew reported being unable to leave the classrogen & he needed a toilet break:

At the primary school they would keep him in, evehe was needing the toilet, and
he ended up running out of the class because henwasysical pain, and he couldn’t
control it.

Kathryn, parent of Drew aged 13.

The caseworker with the DRC generated another ebeaafigchools resisting changes to their

policies in order to accommodate additional neetiging to a pupil’s disability.

It's like the school that insisted on all childresearing nylon trousers. And this child
had severe eczema and wanted to wear the cottsiondyut they wouldn’t allow that.
Caseworker with the DRC
In fact this case was settled quickly after the DRGte to the school outlining their duty to
be reasonable. These examples illustrated thetagloe of some schools to think more

creatively about how policies could be re-struadune recognition that some children were
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particularly affected, or disabled by existing sttwes. This could be interpreted as an over-
investment in the professionally created structuaed resistance to consumerist challenges to
these structures.

Drew's Record stated that he should get accessatesport to and from school.
Kathryn used her own section of the Record to putwvriting that under the Education
(Scotland) Act (1980, as amended) Drew must beigeolvwith transport should the school
bus become unsuitable. Kathryn envisaged a gam@rimetween the Record’s provision of
suitable transport and the school service supphibith was subject to stringent discipline
rules and she intended to pursue this if he wasledgpfrom using the school bus because of
inappropriate behaviour. This is an example of @vigion agreed in principle that through
translation into practice had resulted in unsuéablipport. Even after going through the
Record assessment procedure and agreeing addipomkion, some parents felt that the

support provided at school generally had not impdov

No one has ever contacted us to see if everytrasdoken put in place for Drew. There
was a big list of equipment and he doesn’'t haed.it
Kathryn, parent of Drew aged 13

In this case, it seemed that the Record had bemmadered to some extent but not as fully as
expected. In another case, Anna claimed that heis dR@ecord had been ignored. Anna
considered her son’s Record to accurately des¢ribeondition and abilities as it precisely
reported his visual impairment and the severityisflearning difficulty. Yet Anna believed

that the school did not recognise the impairmestéséed.

And these women ... and the worse ever ... the mositing ... they refused to
believe he was blind, even though he was registalied and he ended up his last year
of school, they assured me that there was no legudifficulty at all. And they said it
was because he used big words, | pointed out thasas words that he hears from his
family, we come from a very academic backgroune -héars long words.

Anna, parent of Alasdair aged 19

Parents have never been able to appeal againsbuttiee of diagnosis entered into the

Record, thus were never able to challenge the expefessional on this issue. Anna argued
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that problems arose with teachers at his specimaddecause they did not get access to the

Record:

| came to the conclusion that they could not haaglrany of the reports written about
Alasdair and it turned out that he had a one-to-tmazher for 9 years who was
wonderful and she told me that at the primary stbhe had read his Record of needs
and when she got to the secondary school theytkept locked up so not one teacher
had read the Record of needs.

Anna, parent of Alasdair aged 19

The head teacher corroborated the fact that Ragasdkept securely and thus indicated her
legal responsibility to protect the confidentiafarmation contained within the Record. She
was adamant, however, that all relevant informaftiom the Record was available to all staff

via Alasdair’'s personal profile. The profile hadehereviewed every six months since being
opened eight years ago and all staff in contadh Witasdair were encouraged to contribute.
Thus the head teacher reported that the pertiméatmation Recorded on the Record was
fully available, yet Alasdair's Mother continued tosist that the Record itself should be
available. This parent's response to the issue alay reveal a misunderstanding of the
function of a Record, which is a legal document ghauld feature just enough information to
support a case for additional educational supporeguipment. Anna’s position may be

interpreted as inflexible, and the head teacheorteg feeling frustrated at similar demands

made by Anna which were not fully informed or razasule.

The assessment for a Record was only initiatedRfuvert after his secondary school
refused to acknowledge his status as a disable@rstudespite a medical diagnosis of ADHD.

This issue had generated a claim to the DRC inmglainother young person.

One case, a local authority did not accept a disignmade by another local authority
and there were delays in finding an appropriateesteent while their own medical
paediatrician assessed the child. They would omdgept the word oftheir
professional. [Emphasis implied by the expressicin® respondent]

Caseworker with the DRC

This suggests either that expert professionals I®magd by other authorities) are considered

fallible by local authorities or that this can bged as a delay tactic to withhold services and
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provision for as long as possible. In Robert’s pyas school in local authority A, the support

provided was adequate to attend to his additioeatls.

He had a diagnosis but the reason | hadn’t gona fRecord of Needs, was because
when we were in [local authority A], the way thegatt with Robert was totally
different, it was like all the agencies came togetand they decided what the best
thing would be, and how he should progress, sa# iwformal but it was a plan.

Cate, parent of Robert aged 12

In Cate’s opinion the move to local authority @t¢iered the need to access a Record.

The only reason | did apply [for a Record] was Wey the people were treating him;
the way they viewed ADHD and the way they kind ofmade their own assumptions.
| felt that he needed that to protect him.

Cate, parent of Robert aged 12

The idea of a Record being used as a gateway ¥@sgrwas echoed in the parents’ survey.
Three parents or carers described their strugdlle their local authority to provide learning

support, even after it had been specified on thld’'stRecord.

We were advised by the head teacher that if theoideof Needs assessment

recommended one-to-one support, then they coupinitide it. We had to lobby the

Scottish Executive.

Parent or carer 29, Glasgow

This issue was echoed by several parents or caesponding to the survey. Although
provision was agreed on the Record, schools did haste the resources to supply the
provision. This was a pertinent point at the tiofiehe survey, as it had been announced that
Records would be phased out and replaced with ther@inated Support Plan (CSP). The
ASL Bill indicated the move to use of CSPs woulduee the number of children or young
people eligible. Thus those with a Record receivimgpmplete provision (in terms of what

was agreed on the Record) may end up with no egglleed provision.

When kids start losing their Record, | guess afgiarents will get a rude awakening.
Parent or carer 20, Aberdeen
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Provision agreed on the Record was funded by lagtiority budgets. If a child’s provision
was no longer protected by their Record and thengwet eligible for a CSP, any additional
support they needed would be paid for from schodigets, and this would severely impact on
the provision available for children with a recaggd SEN or disability. This framework was
well in place before the DDA Part 4 was create@001. According to the data collected for
this thesis, the DDA Part 4 had not impacted onSE& framework by increasing access to
the additional support required by pupils, evethi$ was stated on their Record. This is not
surprising as Part 4 was not designed to overlappttovision available under the SEN/
Records framework, yet it confirms that criticapasts of a pupil’'s access to education were
outside the remit of the DDA altogether.

Records and CSPs can continue in place until thiel ¢s 18, or leaves full time
education if earlier. Although her son was only K&thryn was concerned that the local
authority was making no provision for his transitioom child services to adult services. This
was partly based on her own experiences as an adhliAsperger’s, and also on the patchy
provision offered to Drew as a child. She was paldirly concerned because she was aware
that there were few autistic specific adult sersjdeecause such a small number of adults had
been diagnosed. However, there was a huge comaiatrease in the number of school
children who had been diagnosed, and who requirpdast and she predicted that they were

going to flood adult services over the next fivange

There is a very poor link between child and adelviees. No help moving from
education into further education because the Educabepartment don’t have
jurisdiction of the colleges and universities.

Kathryn, parent of Drew aged 13

The third in-depth interview revealed further iss@eound transition. One parent considered
that as her son moved from child to adult servisbg, would have to take it upon herself to

research potential service provision for him. Hoareshe found local authority B unhelpful.

[Local authority B] are so proud of themselves.rotg to leisure and | said | have a 19
year old disabled son and they replied straightyawigh information for pre-school!
There are lots of things out there, but it stopgmvirou get 16.

Anna, parent of Alasdair aged 19
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Transition and the apparent lack of communicatietwieen children’s and adult services was
also a concern for parents who responded to theguiParents contributing to the survey and
the in-depth interviews made bleak predictions &lpvavision available once the protection
provided by Records ended. This also demonstratpdotancy as reported by parents that
their role as guardian would continue into theildth adulthood. This implied that young

people would continue to be framed in a dependgat r

In summary, each child or young person represeigdan in-depth interview
considered accessibility to education to be suppobty a Record. The value of the Record
was two-fold. Firstly it framed the child as haviagSEN or disability which protected them
from being labelled as disaffected or constructedlitle devils’ (Valentine 1996; Hold
2003). Secondly the Record outlined the proviskat should be made available to ensure that
the school environment was inclusive. One paremtridmting to the in-depth interviews
sought a Record only when her child’s placemenkddown suggesting that inclusion can be
achieved without this legal document. This was rtyeaeen as a valuable commodity by
parents, although most were dissatisfied with tlewipion provided in practice as being only
a proportion of that agreed on the Record. The shifising CSPs as heralded by the ASL Act
(2004) may further reduce provision for childrerdgroung people with a SEN or disability
but who do not meet the multiple-services critesfathe Act. Although the terms of the
Record and auxiliary aids were not covered by thHeADPart 4, it was a common
misconception that they were. This demonstrateduston between the protection afforded
by the DDA and the SEN framework.

7.4 Conclusion

This Chapter has provided the families’ perspectivéhe key episodes contributing to their
claim of discrimination. What emerged is an ematloand involved sequence of events.

Indeed it took multiple interviews to organise thents into chronological order.

All three in-depth interviews reported a stringexferiences which they described as
being discriminatory. This further supports the dasions drawn from the analysis presented

in Chapter 6. In particular, the weak terms of DIBA prevented parents from using it to
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challenge cases of discrimination that emerged fpmor provision in Scottish schools. The

omission of auxiliary aids and services undermipacents’ and pupils’ rights.

Many parents (responding to the surveys and inkdegerviews) were dissatisfied
that provision outlined on the Record was not sigdpin practice. Many of these parents had
tried to challenge the provision outlined in thehild’s Record using the DDA, but had been
told that this was outside Part 4’s jurisdictioe&ly then, parents felt that the discrimination
their child experienced and barriers to learningenleft unchallenged because the powers of
the DDA Part 4 were too limited. As the Additiorfalipport for Learning Act (2004) had
proposed further restrictions to the provision dflidfonal services, some parents were not
optimistic about the future educational opportwsitavailable to their children.

This perhaps illustrates that parents viewed Recasi offering legal protection. In
other words, Records guaranteed a level of adaitiprovision and a level of acceptance (of
particular relevance in Robert’s case). A tensixisted between this interpretation of Records
and that of schools (responding to the survey) lamad teacher (interviews) who viewed
Records as a basis of need and additional provisadimer than a guarantee of it. The
educational perspective provided by the survey iatetviews indicated that Records in no
way framed pupils as blameless. Therefore Recoktg wot considered by schools to offer
protection. The DDA Part 4 was unable to dissighie tension because it lay outside its

remit, yet evidently it remained to challenge relaships between schools and parents.

Further the fourth conclusion generated by Chapteis also supported by the
biographical accounts presented here. The DDA Rantad minimal impact on Scottish
schools because the complaints procedures werébpirafr In Chapter 6 the consequence of
possibly ending up the Sherriff Court discouragexsinparents, and in this Chapter it has been
shown that all those involved in claim (parents dmehd teacher) found the process
exhausting, stressful and emotionally draining.sTiesue will be explored further in Chapter
8.

Chapter 8 will build on the biographical informatipresented here. It will offer an

analysis of the qualitative data produced durirgyithdepth interviews and by the surveys to
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parents or carers, schools and local authoritidge next Chapter will also relate the analysis
of the in-depth interviews to the intentions of BA Part 4 and explore to what extent the
Act has been used as an effective tool againstidis@tion. The decision to stop pursuing the
case of discrimination coincided in all three caséh the young person’s transition (from

primary to secondary; from secondary to an altéreasecondary placement; and from
secondary to college) and this will be exploreditfer in Chapter 8. The nature of the
conciliation service will also be re-examined t@kexe how this step, introduced by Part 4 of
the DDA to avoid the stress of a Court appearacceld leave parents feeling let-down and
dejected. It seems from the basic overview presgant¢éhis Chapter that conciliation is acting

as a barrier to social justice rather than thenithéel facilitator.
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8 Chapter 8 — Analysis of In-depth Interviews

8.1 Introduction

This Chapter is informed by the qualitative dataegated by this research. This includes short
answer responses to the surveys to schools, ladhbréties and parents or carers, and

interviews with parents, young people, DRC caseewdand head teacher.

Whereas Chapter 7 provided a biographical accoluthieofamilies involved in a claim
of discrimination, this Chapter presents an analgéiall the qualitative data collected. This
analysis considers whether the DDA Part 4 was tectefe means of ending discrimination
and enhancing the life chances of disabled pufile analysis also examines how the
legislation has been used in practice, and willsater in what ways it could be modified to be
a more effective anti-discrimination tool and faaile greater promotion of equality for

disabled pupils.

As outlined in the previous Chapters, the in-deptarviews were generated using the
Disability Rights Commission (DRC) — Scotland’s €agcords, and involved families who
had reported a claim of discrimination under theADBart 4. These families were recruited
with the help of the DRC and met the following eria: had been referred to the DRC -
Scotland office and assigned a caseworker; eadth chiyoung person who was the focus of
the claim of discrimination had been assessed @asdia disability to the satisfaction of the
DRC (had cases gone to Court, the disability mayeHzeen disputed); the casework team at
the DRC - Scotland would have assessed the claibeiag one of discrimination due to the
disabling condition of the child (again this maywedeen disputed by a Court); and the case-
work relating to the alleged discrimination woulavie been resolved at the time of interview.
Thus twelve families were eligible, and three cimtted to the in-depth interviews. A full

account of the recruitment procedure can be foar@hapter 5.

In the first section of the Chapter, attention wiidtus on the DDA Part 4 itself to
explore how it had been used in practice, and venethhad been an effective means of
challenging discrimination. This begins with an lge& of how parents have defined
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discrimination. The discussion then moves to therexto which parents were satisfied with
the contact they had with the Disability Rights Goission (DRC), and the outcome of their
claim of discrimination. In particular the focudi$aon the conciliation process. One parent
used local authority C’s conciliation process as dhthority insisted on this before using the
DRC'’s version, and the other two parents involuwedhie in-depth interviews and one school
head teacher from local authority B reflected osirtlexperience of the DRC’s conciliation

service. In all cases conciliation was a negatixpegence and contributed to the parents’
withdrawal from pursuing the claim further. The expnce of using conciliation will be

critically assessed to explore where barriers ttigpation existed, and how the service could

improve.

The second section of this Chapter examines thedhef inclusion. Inclusion was
promoted by the DDA Part 4 and this section exgomhether it has influenced Scottish
schools to be more inclusive. There was substastipport for special schools within the
parent survey. The choice to attend a particuldroasic with an emphasis on attending
mainstream versus a special school is considededgside barriers to finding inclusive
education in a particular placement. Many parent® wesponded to the survey and those
interviewed equated inclusive practice with wedlitbed teachers who were aware of
impairment effects and how to facilitate learnibgpt surprisingly then the lack of training on
disability issues, the DDA and on facilitating leerg for certain impairment groups was

considered problematic by parents and a barrigrdasion.

Exclusion from school was experienced by all thaleddren or young people involved

in the in-depth interviews, and self-exclusionsmperary exclusions and permanent
exclusions are considered in the next part of thapfer. Such exclusions undoubtedly would
impact on the life chances of each child. Exampleself-exclusions appeared in the short-
answer responses from the surveys, and severalptesmof schools requesting that children
be absent (for a reason relating to their disghiind usually related to the lack of auxiliary
staff) during particular school events were germetaThese issues are central to this thesis as
they revolve around the notion of blame. As disedss the literature Chapters (2, 3 and 4),
the diagnostic criteria of Social Emotional and &abural Difficulties (SEBD), Attention

Deficit Hyperactivity Disorder (ADHD) and AutistiSpectrum Disorders (ASD) are disputed
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and this is reflected in the variation of approaetween different local authorities in Scotland
(Thomson et al 1995). The line between such a dsignand the idea of a child or young
person being disaffected is critical as a diagnsisaild lead to protection under the DDA Part

4. The in-depth interviews were analysed to expldnere this line might be located.

The experience of empowerment provided the finaljomaheme that will be
investigated in this Chapter. This emerged from dhalysis of surveys as many parents or
carers stated that they would not pursue a casiésofimination as far as the Sherriff Court.
Their sense of empowerment (of survey and interviespondents) and how this related to
capacity to make a case under Part 4 is examined/éstigate if some parents had qualities
that particularly equipped them to challenge thecatlonal provision offered by their child’s
school. The support networks (family and professighexploited by parents to help them
make a claim will be examined. Related to this thgisithe emotional cost of making a claim.
The in-depth interviews tended to ‘blame’ one oo tparticular teachers and frame them as
obstructive. Analysis of the data revealed thatahger directed at teachers is more likely to
indicate frustration with the ‘system’. Therefoeathers were caught between policy and the
demands of parents. This tension caused stresbeaghtened emotion on both sides of the
conflict.

A wealth of information was generated by the sysvand the in-depth interviews, and
both inform this Chapter. As stated in Chaptemd argued in Chapter5 the data that emerged
represents the legitimate views of the participaAtstimes the interviews contradict those
given by other people, but this allows an examamabf the conflict inherent in the claims
process. For this reason, caution must be takem wtiempting to draw any generalisations
from these in-depth interviews. Yet | maintain tiia¢ analysis is a valid interpretation of
events and indicates the emotional cost of makintaian under the DDA Part 4. As well as
responses to the parents’, schools’ and local aitgtsosurveys, three families, a head teacher
from local authority B and a caseworker from the@®Bontributed to the debates presented
here.
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8.2 The Terms of the DDA Part 4 and its Definition of
Discrimination

The first section of this Chapter will examine paseunderstanding of, and engagement with
the DDA Part 4. | will begin by assessing how thieiiviewed parents defined discrimination
and how this relates to the definition presented®byt 4. The section will continue with an
exploration of how well the legislation helped pasechallenge the discriminatory practice of
schools. As this section focuses on the experiefcenaking a claim under Part 4, it
necessarily refers heavily to data generated byntakepth interviews. Some parents or carers
responding to the survey also commented on thesessand so this data is presented here

too.

To establish that the parents involved in the iptbdenterviews understood the terms
of the DDA Part 4, they were asked to define dmoration during their preliminary
interview. As discussed in Chapter 4, the DDA Paplaces a duty on schools not to treat
disabled pupils less favourably and to take redslersteps to avoid putting disabled pupils at
a substantial disadvantage (DRC, 2002a). Failurantet either duty would constitute
discrimination. The parents defined discriminateaanunequal or unfair treatment relating to a
child’s disability.

If you discriminate against someone, then you tifeatn unfairly, you are not treating
them typically. The way | look at it is, whethermnseone is able bodied or disabled,
whether they are black, white, Chinese or Asids,tite human race. It doesn’t matter
whether you can communicate. At the end of theiddgesn’t matter what people are,
no one has the right.

Kathryn, parent of Drew aged 13

Not only does this definition tie in with the DDAaR 4, but it also links into thinking about
human rights, as it reinforces the notion of eiatus, the right to freedoms and the right to
be free of oppression. In fact one parent only becaware of the DRC and the DDA after
consulting a website about human rights. Two paregiated disability discrimination to race
and gender discrimination, therefore framing thairderstanding of discrimination in
recognition that some people can be disadvantagegpmessed because of their membership

of a minority group.
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The DDA Part 4 used terms such as ‘fair’ and ‘omable’ and the DRC caseworker

suggested that this encouraged parents to oveddéndhe definition of discrimination.

Some people wouldn’t accept where our remit bouedawrere or the limitations we
had. Because we were the DRC they felt that weldHmiable to help with any aspect
of their children’s rights ... ... they might have beeesated unfairly, but we had to
say, ‘this is not about fairness’ ... ... they wantedhsone to say ‘this is wrong’ ...
but we need the evidence and it has to relatestdath.

Caseworker with the DRC

Therefore, those involved in the in-depth intensesvd seem to have a sound understanding
of discrimination, but not perhaps specific knovgedabout the restrictions imposed by the
DDA’s definition. The DRC - Scotland independertigreed that their claim was substantial
enough to pursue, but this did not necessarilyifsighat discrimination had occurred. Much

of what parents told the DRC would not have reslltea claim,

You might be able to pull out something from theolehmassive story and say ‘this
relates to our role at the DRC with the DDA. Theestthings, I’'m sorry, but we can’t
help you'.

Caseworker with the DRC

The decision by the DRC to support a claim of dmsgration had no legal basis and was
restricted to the parents’ account of events. Nbedss, the parents believed and were
supported in the belief that their child had beabjexted to unfair treatment for a reason

relating to their disability.

The DDA Part 4 gave children and parents diffemggtits than they had previously
enjoyed (if they were covered) under the SEN franr&wbecause it introduced the concept
that treating pupils who had a disability less fanably was discrimination. By arguing that
disabled pupils should not be discriminated agathst DDA Part 4 adopted the human rights
agenda to protect disabled pupils against exclusiom opportunities in education (see
Chapter 4 for a full discussion of this point)di§crimination could be proven and a case was
successfully made to the Sheriff Court (in Scot)artden case law would exist. In practice
this should have reinforced the rights of disaldkdidren to an equal and inclusive education

in Scottish schools.
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As well as an individual having to prove they wdrgabled before they were protected
by the DDA, they also had to demonstrate that therighination they experienced was related
to their disability, and was unfair. In Alasdaicsse, the school were asked to respond in
writing to the claim of discrimination. If the heéehcher at this point had argued that Alasdair
had not been treated unfairly, and that any pupib Wwad behaved in the same way would be
punished in the same way, the school's disciplinamyasures would have been lawful.
However, the letter from the school did not make H#rgument, and this gave Anna the right

to make a claim of discrimination under the DDA.

It was a very chancy thing, which shows you abbet disability rights problem. It
depended on how she answered the letter. Now ifassevered the letter as ‘all the
children would have received that treatment’ theocouldn’t be ... that wouldn’t be
discrimination, right? So if she had said somethdiferent ... the act didn’t change,
the nasty thing was the same ... but the responsehat she would have legally
written down, why she did it, made the differenicdurned it into something that you
could use. Now that can’t be right.

Anna, parent of Alasdair aged 19

Cate echoed this argument demonstrating detailedesmgss of the DDA and its limitations.
This point was also upheld in part 2 employment (gee Chapter 4, Rose v. Bouchet): if
reasonable measures were attempted, then the ®asitikely to uphold them as reasonable
even if the disabled person felt that they werel@ugate, or even if the reasonable measures

were ill-informed.

This may be at the root of the uncertainty shownth® parents interviewed about
which incident was singled out for their claim undee DDA Part 4. All three in-depth
interviews generated multiple examples of allegsgranination, but many incidents would
not be supported by the DDA Part 4, because theosatould too easily argue that their
behaviour would be applied to all pupils. In addit there is continued debate about
conditions like ADHD, ASD and SEBD and to what extéhey trigger disruptive behaviour.
It is not surprising that schools did not know whindiscipline, and when to provide

additional support, assuming that they had the butibgdo the latter.

The DDA Part 4 is complex. One parent interviewedsidered that most parents

would find it difficult to understand the terms thie legislation. Indeed only 9.5% of parents
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or carers (data from 2004 survey, see Table 6.1apteh 6) reported having a good
understanding of the changes Part 4 had made tDIi#e The process of responding to the
survey enlightened some parents and carers tssoe iof discrimination in Scottish schools

and the DDA Part 4. Indeed several schools and sghorities reflected on this issue too.

There is little awareness of the DDA. There is adhfor all schools to be made aware
of the Act.
School 13, Aberdeen

This [DDA Part 4] is a new area. There have beeknmwvn tests of Part 4 in Scotland.

We will want to learn from these experiences ay th&old. The tension between the

DDA and disability education is not fully understbe even by experienced lawyers.
Local authority 6

Even if the terms of the DDA are understood, thecpss of making a claim requires the
confidence to argue points of law, as the next@demonstrates:

For parents, and this will sound arrogant, the mitgjalon’t have the intellect to go
online and look at legislation and interpret itdamhat that is in relation to their child,
and the incident that has taken place. Generaltgnl do that. My problem is not
interpreting, my problem is not being able to quatemetimes because of low
confidence, I'm not sure whether | am correct dr no

Kathryn, parent of Drew aged 13

| knew they were wrong, but to fight people in ealimn you need to have something
to fight them with. So | got on the internet.
Cate, parent of Robert aged 12
The parents involved in the in-depth interviews madchallenge using the DDA Part
4 on their child’s behalf. No child or young pers@presented by an in-depth interview was
actively involved in the process of making a clais.the child did not have to be involved in
the case of discrimination, the parents interviewgeémed to isolate the fight from their
families. For example, the interview with Robertsafairly brief as he could not recall which
incident of discrimination formed the basis of lsgse, nor could he discuss any case of
discrimination in particular, though he was cldzatthe had felt unfairly treated. His mother
reported that she just ‘gets on with it'" and rardlgcussed the case with him. The parents
seemed to be motivated by the idea of achievingbprstice using the DDA Part 4 for their

child rather than with their child. This notion mumounter to that of the DRC who had
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developed best practice to support children anchgqeeople, using the Children (Scotland)
Act 1995 to guide the way.

From the age of 12 you are assumed to have theitapa deal with your own case.
Our practice contrasted with the DRC in Mancheatet London ... the autonomy of
the Scottish team allowed this and we got trainmgvorking with children in legal

settings ... ... we tried to speak to children as sa®ome possibly could. The parents
weren't up for that. | suppose they weren't expegtthat to be required, but we
pushed for that ... ... | did speak to children becamsédrad to be accessible. But you

also had to speak to the parent. It was impossibiesassociate them from the process
... sometimes the parent doesn’t see the point, sagyoh the child won’t be able to’
so they then don’t get the opportunity, but chitdwgere able to express themselves
and could describe the incident well.

Caseworker with the DRC

This raises a couple of interesting issues. Thewakers employed by the DRC - Scotland
had for the first 12 months of practice been maddgethe legal team in Manchester. Thus
the quote from the caseworker was not offering regarpretation but reflecting on English

practice. The Scottish DRC were influenced by #rens of the Children (Scotland) Act 1995
and their response represented compliance withr fegal duties under this legislation.

However similar duties had been imposed on Englisti Welsh public bodies due to the
Children Act 1989 and so this cannot account ferdliference between English and Scottish
practice. The difference lies in the way the leggish was interpreted. The DRC — Scotland
took advantage of having their own legal team (exgsafter the first year and shifting

management of the casework team to Scottish coitr@mphasise a participatory ethos. The
DRC - Scotland casework team were informed by leii®m and by research (for example
Alderson 1993) that demonstrated that children ymahg people have the capacity to be
involved in and contribute to resolving complexuiss. In practice the DRC — Scotland
encouraged children and young people to participatbeir claims, recognising their agency

to a greater extent than the DRC in England.

The DDA was set up in a way that its jurisdictiwauld be clarified by case law. The
lack of case law under Part 4 (particularly in $aud) may have led to the principles of
inclusion being undermined by those interpreting ldgislation. Kathryn felt that her local

authority had not engaged with the DDA, and wereppred to meet only the minimum
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requirements. For example, she believed that lagtdority D had done little to improve their

understanding of the support needs of disabledgupi

If you have someone in charge of special educdtioeeds, then first and foremost it

should be someone who understands the issues, isvidigcriminatory? Have they

worked with the disabled? Unless you have that tfleenare not qualified to deal with

quality development in special educational needs.

Kathryn, parent of Drew aged 13

The DDA Part 4 was not easily used by claimantse Bmbiguities in the Act,
including who is covered and what is reasonable mmaye prevented some parents from
pursuing a claim. This was corroborated by a DR&&w@rker. In addition, some parents were
suspicious that their local authority had only rietir minimum duties under the DDA rather
than take the opportunity to create more inclugik@vision in their region. The lack of case
law had perhaps limited the implementation of thet As local authorities had not had

sufficient guidance about how the DDA Part 4 shdwdde been interpreted.

8.3 Satisfaction with Support from the DRC

The focus will now turn to the DRC — Scotland amvhwell they facilitated the challenges
made by parents. The DRC was set up in respongetBisability Rights Commission Act
(1999) to regulate and promote the DDA. The DR@eotland had a full time caseworker in
post throughout the field work in charge of Pagducation cases. Parents’ responses to the
process of using the DRC to make their claim wdldxplored here. In particular this section
of the Chapter will focus on conciliation, a forrhroediation initiated by the DRC to resolve
cases and avoid, if possible, a Court case. Catioifi was not well understood by those who
used it. The head teacher and parents involvedneikation found the process stressful and

were unsatisfied by the results.

The parents interviewed were satisfied with thppsut they received from the DRC
once they had made contact with a caseworker itlédeb However before they could be
referred to this stage, each parent had to disthess situation with a phone operator in
England. One parent in particular would have preftedirect contact with a caseworker so

that their situation could be described just once.
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| had spoken to a lot of people, and there areyddb@cause you're getting someone

else involved and then someone else, and the tandgfro-ing of paper — it's a wee

bit daunting.

Kathryn, parent of Drew aged 13

Kathryn first heard about the DRC when she wasglai web search for information
about the DDA. She wasn't clear, initially if shacha case of discrimination, but used her
initial contact to tell her story, ‘I think to beohest, | just blurted everything out’ (Kathryn,
parent of Drew 13). Once Kathryn had got in toudtihsthe DRC, the process moved quickly,
and she arrived at conciliation sooner than shedxapected. However, the fast pace of the
appeal system may work against parents. An overatthe appeal system is available in
Chapter 4.

The whole process ... obviously there had to berketjeing back and forth, but the
whole process was fairly quick. Right through te ttonciliation bit, but what | will
say is, although an agreement was signed ... tHatt... No one has ever come back
and said ... if I'd been phoned to see if everythgigkay, then | would have said, ‘no
it's not’.

Kathryn, parent of Drew aged 13

This disheartened response was the main reason Kaltlyryn did not consider
pursuing the claim of discrimination beyond coratibn. Some short answer responses from
the parent survey revealed that parents had actedse school's or local authority’s
conciliation service before formally pursuing a gaint with the DRC, and this may

contribute to the low number of cases referrechéoDRC.

Nobody really cares and they don’t take you sehguthings are never followed
through to the end.
Parent or carer 24, Aberdeen

Thus the school and local authority conciliatioaget may indeed resolve some issues raised
by parents. The above quote though, implies thatesparents found the appeal procedure
futile and this disengaged them from other avemmfieppeal.

However positive their relationship was with treseworker employed by the DRC -

Scotland, the experience of the DRC conciliatiomvise was negative in all cases.
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Interestingly, only 15% of parents responding te #9004 survey knew that conciliation was
an option if they felt they had a case of discriation to contest, though this had risen from
11% in 2002.

It was a disaster, any of my contacts or anyoné wwald ever ask me about the
disability rights thing, | would say ‘do not do thalo not go down that route with
[local authority B]'. | would tell them ‘sure, usthe legislation, but do not have
anything to do with conciliation’.

Anna, parent of Alasdair aged 19

Anna took issue with conciliation because she fle#tt she was unsupported, and
unable to challenge the school’s account of evértie. DRC - Scotland put Anna in touch
with professional support to help her prepare foradiation and to help structure the agenda.
However Anna reported that the agenda was mostigreyl as the school and education
department representatives had the right to refusiscuss items on the agenda. In response
the school's head teacher was critical that she grasn the agenda with no chance to
contribute to it prior to the meeting herself (|tample she would have liked the chance to
add items). Anna also alleged that the school sgrtative lied during conciliation about the
support they had offered Alasdair, and was backebythe senior representative from local
authority B. Anna then asked if Alasdair’s learnsypport assistant, who was waiting in the
corridor, could contribute to the conciliation, slse could substantiate Anna’s version of
events, but this was refused and Anna particulbldynes the chair’s lack of authority for

allowing this to happen.

And the guy that was in charge was such a nambypahwanted to pick him up by
the scruff of the neck and shake him so he woulklevwp.
Anna, parent of Alasdair aged 19

The interview with the head teacher from local autly B also raised concern over the
conciliation process. The head teacher contacted®C - Scotland after being informed of
the claim made against her school and inviting teerjoin the conciliation. She was
complimentary about the support and guidance skeréeeived from the DRC caseworker

she spoke to, and felt encouraged about concitiatio
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So | spoke to someone at the DRC and said | waseabit alarmed about this ... ...
and she said ‘no, it was a mediation thing, andidea is to find a solution’ and |
though right, okay, | did feel a bit better abaubut | have to say the experience bore
no resemblance to what [DRC caseworker] said itgeasg to be like.
Head teacher of school in local authority B
Specifically the head teacher reported that theia@din charge of conciliation did not have

control over the session, nor the authority to iobtantrol.

| found ... the gentleman in question, | don’t knowese he was trained ... but he
certainly was not skilled in any shape or form @ingy anything like that ... ... He lost
control of the meeting several times, so much s flirector of special needs
education, local authority B] said at one pointthfs doesn’t stop, we’re leaving’ ...
... So at the very end the guy said, ‘do you feel'ye@wgot anything out of this?’ and
the Mum and Dad both said ‘No’ and he was shocled, could see it in his face. |
felt like saying to him, I could have told you thathat she wanted was for someone to
give me a row, okay?’
Head teacher of school in local authority B
Here the head teacher made a critical point. Thecitation was developed to reach a
consensus about how the situation that existeddcbal addressed so that all could move
forward positively. It did not address specificatlye claim of discrimination, though that
would be used as a starting point to discuss fytteision. Thus no verdict was forthcoming
and the mediator chairing the conciliation had owver or authority to judge either person’s
argument. The other in-depth interviews corrobatdtds point, agreeing that conciliation
needed a chair that could support the claimantaiG} the parents expected the mediator to

have a more forceful role in the proceedings,

Technically that person [chair] is independent, beally that person is Drew's

representative to make sure the thing is dealt fatHy, | think that is awkward

because | didn’t know if that person is representire towards the [local authority D]

or is chairing it as an independent, i.e. on batks

Kathryn, parent of Drew aged 13

That conciliation did not work for anyone who ttig is an important finding. For all
parents it was a repeat of a meeting already hglth® school or local authority. The only
‘new face’ round the table was the conciliation ichaho either because of his skills, or
because the parents and teacher had a false id#ee gfurpose of the meeting, was an

unsuccessful mediator. However, the view of the Dfa€eworker countered these accounts,
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In the cases | worked with ... certainly the postebses, conciliation seemed to be
helpful. Because the further and higher educatistitutions ... they didn’t want to
discriminate, and if we [DRC] said ‘look, somethireglly needs to change’ then they
would jump. That's the impression | got from thenciiation reports that | saw.
Caseworker with the DRC.

Perhaps by relying on the reports from the DRC tiation service, caseworkers at the DRC
were unable to detect the problems that had adsemg the conciliation process. The idea
that conciliation would help parents avoid a Catate seemed confused. Though a Court
appearance was avoided, parents and teacherseftedessatisfied by their experience and the
situation that had led to a claim of discriminati@mained unresolved. Evidence from the
surveys to parents demonstrated that parents erscauould rather use their school or local
authority complaint procedures and conciliation rogeCourt case (38.4% of parents would
consider Court, 62.5% would consider conciliatiamd 87.5% would consider school or

authority complaints procedure, see figure 6.7,30416).

Cate had planned to use the DRC'’s conciliatiorviser but the school in local
authority C had insisted on using the local autlgriconciliation first. Cate believed that this

decision came from their legal team,.

They withdrew from the conciliation set up with tB&C ... ... | got a phone call
from the legal team at [local authority C] and lagdswe’ve very sorry to hear about
the claim, can we meet to discuss this?’. So thennext thing the head was on the
phone at 6 or 7 o’clock at night apologising ... ... ISwent to the meeting and the
director of education was there, now he is a vdsgogious man but he [director]
apologises ... ... so they apologised but | think tiare frightened in case | was
going to take it any further. So they said thegket him [Robert] back in and they said
do you want a formal apology and | said ‘no, | daméed to have my 3 pounds of
flesh’. They had admitted that they were wrong.

Cate, parent of Robert aged 12

What has been demonstrated by this thesis isctiratiliation organised by the DRC
ended parents’ claim of discrimination, not becahsematter was resolved, or because their
mind was changed about whether discrimination aedyrbut because they were too

exhausted and frustrated to continue. The decistorwithdraw from the fight against

discrimination occurred after conciliation becauke parents interviewed felt that further
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pursuit of their idea of social justice would bdilgi In addition, the parents felt that the

process was so stressful, they were not surehbaith would withstand the further struggle.

| need to get on with my life and as far as | cae the DRC haven't helped much. If
I’'m relying on [local authority D] education depawtnt only, then I'm lost. | need to
rely on myself ... ... | want to know why the systenslgot away with what it did.
Why did | have to go through the DRC? You know? Vithyack McConnell getting
thousands and thousands and all these other mg)iated | don’t see any change.
Kathryn, parent of Drew aged 13

| got to the point where | was pissed off, frustcht.. I'd had enough.
Cate, parent of Robert aged 12

And there is so much emotion. So many people had bghting for years. They think
‘oh finally! There is a DRC’, but actually there svaot very much that we could do.
We could offer conciliation but that was not whabple were wanting.

Caseworker with the DRC

The school from local authority B was not infornefdhe outcome of the conciliation

or if the parent was planning to continue with tloaim.

It was quite a gruelling thing for me ... ... | recaivao further word, no letter ... |
have no idea what the outcome was ... | was lefinibd, thinking is this now going
to Court? ... ... Did the DRC decide that they wouldnipport a Court case?

Head teacher of school in local authority B

Here it became apparent that the school, as mutifegsarent, was looking for validation, for

a judgement to be made. The teacher reported ¢eblghly stressed by the experience of
facing a claim and participating in conciliatiorheSwould have welcomed knowing that the
case file was closed, and believed the DRC shoaNe Ibeen responsible for this. This theme

of stress will be re-examined at the end of thepBdra

To summarise, contact with the DRC - Scotland pa@stive and the parents and head
teacher involved in the in-depth interviews felpgarted and encouraged by the caseworker
with whom they had contact. Conciliation was coasgdl, prior to the event, as a positive step
that might help avoid a Court case. However everyionolved expected that the conciliation
would reach some kind of verdict and the absenchisfdefeated the parents from continuing
their claim with the DRC. Therefore the redress snees set-up by the DDA Part 4 to
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challenge disability discrimination in Scotland eeveak. Conciliation was not successful in

bringing together aggrieved parties or in mediatrrgsolution to the claim of discrimination.

8.4 Inclusion

This section will explore inclusion and in partigulthe tension between mainstream and
segregated special schools. The DDA Part 4 supponeusion, but allowed segregation

under specific caveats, thus in practice the DDA Racontradicted the ethos of the United
Nations (Holt 2003, see Chapter 4). This sectiolh agisess to what extent the principle of
inclusion has impacted on Scottish schools and ategaon parents’ choice of school

placement. The three in-depth interviews were tbkxplore the experience of education in a
mainstream primary, a mainstream secondary aneé@asschool (attended during secondary
years). The school choices available to parents westricted by their child’s additional needs
in all three cases, effectively undermining consasbgrinciples. Of all the issues generated
by the short answer responses to the parent sutivatypf inclusion over segregated special

school placements attracted the most comment.

Many parents argued that the tailored and supgoetilucation offered by their child’'s

special school created an ideal environment.

My child attends a special needs school becauddstivehere | chose for him to go.
While my knowledge of various acts/school policneay be limited, | am more than
delighted with the care and education he receiveksthat is what is important. His
every need is catered for at school so | have mearos. | would not want him placed
within a mainstream school as | don’t believe thme high quality education could be
sustained for a special needs child.

Parent or carer 14, Fife

This quote reflects the position of many parents wdsponded to the survey, and was further
supported by the increase in the number of childsced in a special school in 2004

compared with 2002 (as reported in Chapter 6).&sabove quote suggests, many parents

felt that mainstream education could not offer ade provision.

Integration of children with disabilities into matneam schools does not work, nor
will it work until all involved have a full and copnehensive understanding of the
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needs of the individual child. In order for this happen, more money and staff are
needed.

Parent or carer 55, Highland

Even though this parent supported special schaoloéy, implied that they would prefer an

adequately resourced mainstream placement.

There was a fear among some parents responditing teurvey that their child would
be bullied if they attended a mainstream schook @arent or carer reported that their local
mainstream primary had been cruel to three disableldiren to the point that they were

removed and a special school placement found.

[mainstream] School is hostile to disabled childr®ur child like 2 others, has now
had to be removed because of cruelty.
Parent or carer 39, Highland

This finding is corroborated by earlier researchreiing the views of parents (Alderson and
Goodey 1998), teachers (Holt 2003) and pupils (Sha®8) that disabled pupils are bullied
by non-disabled pupils in mainstream schools. Sofrtee pupils that contributed to Shaw’s
research had moved from a special placement tostneam school and had complained of
bullying and name-calling at their new school. Heame no child interviewed (disabled or

non-disabled) advocated segregation, or would densreturning to a special school

placement, suggesting that even if problems arogkRinva mainstream placement, the

experience remained better than the special sexparience.

An inclusive mainstream placement appeared tdéeteferred option, though many
were reluctant to consider that it existed in pcact The SEN framework endorsed
integrationist programmes (involving pupils leagin special units sharing the grounds of a
mainstream school, or units that educated pup#nhding a mainstream placement for part of

the school day), and these found considerable stppwng survey respondents.

[Son’s] school provides a good environment whiclesdamot allow discrimination
against the Disabled Students Education Unit inpiti@ary school. They offer a high
level of care and education for my son.

Parent or carer 25, Fife
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My child’s school is a mainstream primary schoothwa disabled students unit and
works exceptionally well for the needs of my child.

Parent or carer 62, Fife
However the integrationist approach did have sora@/dacks. One parent commented,

| did like the learning unit for him but disadvagéawas that other subjects slipped and
he had to catch up at home. Especially maths, ché@iat home while completing P7
at school. He had no problem with maths so he cdalthis.

Parent or carer 8, Glasgow

The isolation of pupils into units or schools odésimainstream provision was problematic for
many parents responding to the survey,

All pupils should go through the same front doothair school and belong to their age
related year group. How their day then proceedkdeipend on their needs — which
should not be being met in isolated schools ants unit in purpose-built departments
of mainstream schools.

Parent or carer 53, Fife.

Schools responding to the survey reported that tiael made changes in response to
the DDA to promote inclusive practices,

The DDA has been important in bringing about clesng
School 33, Aberdeen

In this sense, the choice of placement was lessitadhool type (mainstream or special
school) and more about finding a school that hadmen and inclusive ethos.

Two children with Down’s Syndrome. One at maingtnea excellent school, one at
special school — very supportive.

Parent or carer 30, Highland

Anna was always in agreement with the educatiggadment of local authority B’s
decision that her son should attend a special $chobfelt that the school chosen for him was

a poor choice. It primarily catered for childrentlwia physical impairment and had not
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traditionally provided placements for those who tedearning difficulty (though several
pupils were in fact admitted under these criteaay therefore did not provide a fully
inclusive environment. The head teacher of the slchgreed with this assertion.

The shame is that [school in local authority B] wet equipped to deal with pupils
with learning difficulties. But when he was beingnatted they got the call to say that
he would be getting his own teacher. [Learning suppssistant] had been with him
for years and she would continue to be his oneam-and so the school said great.
They didn’t think twice about whether the schoobwight for Alasdair.

Anna, parent of Alasdair aged 19

It seemed local authority B considered the additba learning support teacher sufficient to
make the placement accessible and inclusive fosdda. Anna claimed that in reality the

placement was inappropriate and caused problemsebiethe school could not make

reasonable adjustments to appropriately managedailas behaviour. The placement also,
arguably, failed him academically. Anna claimed tha significant changes were made to the
curriculum to accommodate pupils with a learnindilty.

So those kids were left to moulder. Their potenigalnot being met at all. With
Alasdair, all it would have taken was training;Hee a great deal of potential.
Anna, parent of Alasdair aged 19

Alasdair's head teacher believed that her schooViged an inclusive environment.
Some other special schools responding to the sstsawley agreed that despite their isolated
location, they could still embed inclusive prin@gplin their structures, for example one school

reported, ‘although we are not a mainstream schvaostill strive for inclusion’ (School 17,
Fife).

Several parents or carers responding to the pamngey assumed that their child’s
schoolmustbe fully compliant with the Part 4 because it \@aspecial school. These parents
assumed that policies were in place to meet thdsekdisabled students.

I’'m not sure how to answer some of the questionssdmool policies etc as my
daughter attends a special school and one woulsheesthat all legal requirements,
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policies, changes to policy because of legislatwa,already in place.
Parent or carer 21, Fife
The survey to schools offered a slightly differ@ntture as only 39.1% of special schools
responding to the school survey in 2004 reported they fully complied with the DDA,
though this compares to 29.9% of mainstream schools

Specials schools could improve inclusion throughtreach programmes and
partnership working with local mainstream schodlgt parents reported that caveats (like
good behaviour) created barriers to inclusion acpce.

The policies are irrelevant because he attendeeaschool and all these topics are
done on an ‘exclusion basis’ — inclusion only confié® is good.
Parent or carer 53, Fife

In addition ‘inclusion’ often required parents tegotiate and co-ordinate professionals from

different schools in order to gain permission terad a mainstream class.

My son has a full time place at a stand alone gspeseds school. | have requested
inclusion (part time for computers, music, swimmiggokery etc) at his local high
school. This has to be negotiated at the staraoh g/ear, gets less rather than more
and I'm told depends upon agreement of the teadheodved. The rest of his year
have their new timetables agreed and in-action ly M he is still waiting in October
and the director of education keeps fobbing me off.

Parent or carer 53, Fife

Such restrictions though are not confined to spesichools. Several parents
responding to the survey reported that their chilthainstream placement relied on them to

compensate for areas where the school did not thaeesources to deliver support.

Children with learning difficulties are discouragiedm applying for entry. Our son is
required to come home for lunch each day.
Parent or carer 29, Glasgow

| have been asked to take my own car (with sot) when classes go on school trips!!
Once when [our son’s] helper was off sick, the hesather asked me to take [son]
home from school half an hour early as he couldrévide cover. | suggested [son]
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draw or read in the class instead of withdrawing fiom class. They didn’t want my
son to do that.
Parent or carer 11, Glasgow

I am currently paying privately for my son to atem dyslexia institute in Glasgow —
would love to have this paid for by educationaldsnFind it hard to believe that
parents have to pay to help their child.
Parent or carer 4, Glasgow
Clearly many parents would be unable to meet sustmatids and their children could
effectively then be segregated from their localmetieam school or from specific activities
like school trips. In fact several schools and lcaathorities were aware that school trips

needed to be re-examined in order to comply wighttie DDA Part 4.

We need to do a complete review of access to tihecalum and sports / off-site
Visits.
School 23, Independent Sector

Outstanding issues include training of all stagichool trip training in particular.
Local authority 12

The principle of inclusion was also threateneglacements that were located outside
a pupils’ neighbourhood. Drew attended a mainstreahool, but not the closest one to his
home. Rather his mother submitted a placement stgoea Catholic school that she felt
provided a strong moral framework that implicitlgferced a routine and discipline on its
pupils which made it a more supportive environnfenDrew. Though the placement worked
well, Drew’s Mother was concerned that the transpoovision could break down and this
would have a disastrous impact on Drew’s educatod consequent life chances. The
alternative would not have been the local secondarya special school, though this would

have meant a placement out-with the region of lac#hority D.

Robert too, moved to a secondary outside his leoahmunity in order to find a
placement that supported his learning needs. Bydittg a school in the next town, Drew and
Robert may have found the academic support theyinest) but were effectively segregated
from the other young people in their community wivere able to attend their local

mainstream secondary.
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[School in local authority C] is society to him'slivhere he goes to meet his pals. He
was there training for this future and making carios ... meeting girls and that ...
they shoved him out of that and he was stressguiesged and bored. They knew what
they were doing to him and it wasn't right. Theglged him.

Cate, parent of Robert aged 12

Alasdair required a taxi to take him to and frorm $chool 10 miles from his home. In all three
in-depth interviews, then, the young people had promised to find a placement that would
help them learn and enhance their life chancesrdier to find a school that suited their
additional needs, they had to travel a fair distarin fact Alasdair's placement was too far

from his home and did not meet his needs.

To summarise briefly, Chapter 6 concluded that Bdrad not impacted on inclusion,
as more children were educated in a special sgilacément in 2004 than in 2002. There was
much support for special and mainstream provision the children and young people
represented by the in-depth interviews and sur¥gyacents. Those opposed to a mainstream
placement felt that it would not offer the suppeetenvironment or additional provision (for
example speech therapy) provided by special sch8olsie parents voiced particular concern
about bullying in mainstream. Opposition to speedlcation was based on an ideological
perspective that segregation in education would lEa segregation from life and future
opportunities. Though some special schools repdhaithey had an inclusive ethos, this was
challenged by parents. It was evident that maiastreschools had more opportunities to
present an inclusive environment, but several garencarers reported having to supplement
mainstream provision in order to achieve incluskeeess to the full school day and school
trips. A similar debate around special units attgicko mainstream schools was generated.
Several parents were fully satisfied with the ptaeat at their local mainstream school and
felt that the additional provision provided by tinait worked well. However attendance at the
unit was at the cost of progression in academicadlipable subjects. Barriers to inclusion
existed then in all types of school. All three bé tyoung people represented by the in-depth
interviews travelled more than 10 miles to thelmea and transport was an issue in two cases,
threatening to prevent access to education. Althdbhg DDA Part 4 promoted inclusion and
some schools reported that they had modified pahicyesponse to this, multiple examples

were generated of pupils facing barriers to benhgcated alongside their peers.
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8.4.1 Inclusion Requires Training

Regardless of whether their child attended a speciamainstream placement, many parents
(interviewed and responding to the survey) feltt thdack of training on disability-related

issues presented a barrier to inclusion for pupils.

Anna felt that Alasdair's teachers misunderstoad heeds and consequently
exacerbated situations he found difficult. Annaideadd that this because the teachers at the

special school did not have specific training ir@pl education or ASDs.

[teacher] was asked ‘what are your qualificationst?® only had one, a diploma in
physical education and she was making our live®raide because she was a stupid
women who thought she was smart. | knew from hégher that none of them had
been trained in disability awareness, even thougdy tsupported children with a
disability.

Anna, parent of Alasdair aged 19

The theme of training for teachers was also geaéray the other in-depth interviews
and the parent survey. Several parents questidmedjaalifications held by the teachers

teaching who taught disabled pupils in mainstreaspecial schools.

‘Teaching standards’ don’t apply within a speciah@l. Some teachers have no
experience of teaching special needs pupils whesgtart at school!
Parent or carer 54, Fife

School is NOT accessible! No training for mainstneéeachers. EVERYTHING
depends on low paid learning assistants! [Emphasigondent’s own]
Parent or carer 29, Highland

Last year he may as well have played truant, as his class teacher had no training in how
to teach a dyspraxic child. Therefore he attained nothing in that school year.
Parent or carer 29, Glasgow

Responses from schools and local authorities phiateanore positive picture but clearly

restricted resources had delayed a prompt anérfigihgement with the DDA.

Not convinced all staff have assimilated fully tinéormation available to them. Nor
am | satisfied we have sufficient resource supfmonieet all needs.
School 54, Glasgow
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Not all buildings have been made fully accessildeand plans are progressing as fast
as budget and personnel can manage. Staff aredrduat training does not equal
implementation. Situation is continuously evaluated
Local authority 11
As indicated in the above quotes, some staff hadrigl resisted engagement with the DDA.

The parent survey generated some issues with fireagh taken by particular teachers.

My son was degraded in front of his entire classabyEnglish teacher who made him
sit at the back of the class. She was aware ofikisn problems, she then chose to
degrade him by pointing out his spelling mistakeenethough she is aware he is
dyslexic.

Parent or carer 59, Highland

Here a child was allegedly ridiculed for aspectstiadir behaviour and learning that were
relating to the child’s disability. Training andsimg awareness of disability may not eradicate
such behaviour as the parent reported that thénéeagas aware of the child’s additional

support needs.

8.5 Exclusion

The three in-depth interviews all described periofiexclusion from school, particularly self
exclusions and temporary exclusions. The parents edmtributed to the interviews all felt
that if the school had been more understandingaaodmmodating then exclusion would not
have been necessary. This position is framed by ttigld’s status as disabled and
manifesting disruptive behaviour as a ‘symptom’tledir condition. Exclusion from school
was a central trigger to approach the DRC with @ntlof discrimination for two of the

parents involved in the in-depth interviews.

It has been argued that local authorities, sch@algents and children or young people
can collude to remove a child temporarily from b placement, (Ball and Connolly 2000).
Self-exclusion is similar to truancy in that thaldhs absent from school despite there being
no sanctions enforcing the absence (such as amséxg). However, self-exclusions are
considered different to truancy in the educatiderditure, as they are considered to be a

response to a particular issue; often they havetipport of a parent or carer; and usually are
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not the subject of discipline by schools (whereasuanting pupil may expect detention).

Schools do not treat self-exclusion as truancy bez#hey benefit from the pupil’s absence.

[School in local authority C] had the largest treyain [local authority C] because they
don’t want to deal with them kids. So many kids édn@one there and ended up at
different schools because they don’t want the guihiit are going to be a bother or a
nuisance to them.

Cate, parent of Robert aged 12

For example, schools may find teaching and diswpleasier if some pupils considered
disruptive are absent. This behaviour may actualgonsidered inclusive by some, for if the
pupil was considered disaffected (and so to blaoneHeir actions) then they may expect a
permanent exclusion rather than the more reasorsdileexclusion. Local authorities may
also agree not to contest self-exclusions as tlweyad impact on performance tables or they
may have a ‘no exclusions’ policy. Children andeoés may collude by self-excluding in
order to remove themselves from what they perceivee a difficult and hostile environment.
Parents may also conspire with schools becauseatigegoncerned that formal (permanent or
temporary) exclusions may impact negatively onlifeechances of their child. In declaring
that no school should condone exclusion or truaagya way of dealing with disaffected or
failing students, the Social Exclusion Unit (SEU98) implied that this had occurred in
practice. All three children at the focus of thesedepth interviews faced temporary

exclusions, but there is some evidence that selfdsions also occurred.

It was notable that temporary exclusions were dsquunish truancy, thus extending
the child or young person’s absence from schoolirfiguhis periods of temporary exclusion
for non-attendance, Kathryn reported that Drew becanuch more productive because he
was in a settled and secure environment with oreren tuition, albeit non-professional
guidance from his mother. Anna reported that temgosuspensions were seen as a positive
experience by her son:

He would have to have time off school and of coufgeu do that to any kid, they
don’t want to go back.

Anna, parent to Alasdair aged 19
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Before Robert was formally excluded, Cate reportieat she encouraged self-exclusion

because she didn’t know how else to deal with toeisations made against him.

He was accused of setting off the fire alarm, asdidl, well, did you see him? ‘No.’ |
said did anybody see him? ‘No.” Well, | said, how gou know it was Robert? She
said it had to be Robert to reach it, this is teachmistress by the way, | phoned the
educational psychologist and told him and hiswagtwas, well don’t let him go up to
the school causing problems, and | said, ‘excuse hmewon’t go near the school
because of the problem’.

Cate, parent of Robert aged 12

Removing Robert in this way was a form of collusieith the school. The school in local
authority C managed to remove a disruptive pupiipwhey believed to be responsible for
particular incidents, without having to formallyaxde him. Cate’s priorities were her son’s
happiness and his academic opportunities, and shethfese could not be achieved by

continuing the placement with this school.

In Robert’s first year at secondary school, he tkeguently excluded (temporarily) for
minor misdemeanours such as forgetting his homewGdte collected all the paperwork
relating to Robert’s school and so was able to simerevidence that Robert was excluded for
minor infringements of school policy. His mothelibved that his ADHD and the absence of
his Ritalin contributed to his inability to orgaeihis time. For this reason, Cate had expected
the school to make reasonable adjustments ancbliiieciRobert differently to other pupils
committing the same misdemeanours. The reasons fivdemporary exclusions seemed to

Cate to be vague and minor and she suspectedhthathool used this penalty too easily.

| told them that | was fed up with him being contfly suspended, he was never at
school. Their way of dealing with his problems w@agut him out the school.
Cate, parent of Robert aged 12

Cate argued that Robert had been considered disadfeather than disruptive and thus had

approached his behaviour as a discipline issue.

I don’t think schools discriminate against all dikal children but ADHD is perceived
to be a problem. The media doesn’'t help becausgrgmmes show these kids and
they don’t have parents with strong boundariesiaatiows people to think ADHD is
my fault, my inability to control Robert. They shosolent ADHD kids, not the shy



J. Ferrie Chapter 8 250

ones who want to work hard at school ... it's madetbat Robert has ADHD because
of his home and they don't look at the school.

Cate, parent of Robert aged 12

One school (School 6, Highland) argued that thesesf the DDA Part 4 could be understood
in terms of supporting pupils with physical impagms (signified perhaps by the large
proportion of schools who focused on changing tmgsjzal environment in their response to
Part 4) but it became confusing and problematicnndygplied to pupils with social problems.

Another school considered the DDA Part 4 to be nmgatible with the support of pupils who

had ‘short-term needs’ and SEBD and ADHD couldHhi$ category (School 23, Aberdeen).

Robert was placed in an isolation unit as a dis@py measure and it was this
experience that formed the basis of the claim ntadbe DRC. In disciplining Robert in this

way, he associated with young people who did nateshis ‘disability status’.

Boys that are violent and in trouble with the lawl.mean, | know they kids have got
problems but they are different problems. [Locdhatity C] should be making special
provision for children with neurological disorderather than lumping them in with
kids with social problems.

Cate, parent of Robert aged 12

Cate therefore argued that the school had not naadestinction between disruptive and
disaffected behaviour, and challenged this as soresble. In exploring the school’s

behaviour, Cate believed their attitude to Rober$ Wwased on his class and background.

He [head teacher of school in local authority Ohes over in a very middle class way
... and I don’t mean that nasty ... | mean he thinKks better than everyone else ... ...
years ago we had to deal with that snobbish a#titudlike kids must do what they are
told ... they punish them that need support ... ... ghecking. To my mind a lot of it
is class. And area. They [school] are suspiciouthe$e kids, they get a stigma like
they’re up to no good. That’s not any way to tigedple.

Cate, parent of Robert aged 12

Throughout this section, parents have framed ttigidren as disruptive rather than
disaffected. This highlighted particular issues $shools educating pupils with conditions
such as ADHD and SEBD. The diagnostic criteriasiach conditions are debated and open to
dispute. In fact SEBD was considered outside ofDB& definition of disability by at least
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one local authority. Clearly the parents who cdntieéd to the in-depth interviews felt that
their children had been disciplined inappropriatdty response, they challenged the school
and demanded reasonable adjustments. Thus whilescheol was enforcing discipline
policies, the parents campaigned for the schoothémge their structures to make them more
inclusive and accessible to children labelled wathdisability or SEN. The next section
explores in more depth how schools distinguish betwa label of blame and a label of

forgiveness (Slee 1995).

8.5.1 Disruptive Behaviour and Blame

Before this research started, it was hoped thatpinsuit of in-depth interviews would
generate at least one example of a child considdiszdptive, as this seemed to raise tensions
in schools between discipline and reasonablendss.DDA Part 4 protected the right of all
disabled children not to be discriminated agaimsialise of their disabling condition, unless a
response impacted negatively on the other childvbo attended the school. As a pupil's
violent behaviour in class (even if their behaviaid relate to their disability), could be
detrimental to the other pupils, a discriminatoggponse from the school would be lawful. In

fact all the claims discussed in the in-depth witaws related to violent behaviour.

Given the violent outbursts, perhaps the scho@sewnable to avoid exclusion. Yet

the parents argued that the DDA Part 4 should frdmseas discrimination.

We have had one, sorry two outbursts at the sclooa,he slammed the door and it
just missed the teacher’s fingers. | went in thet meorning and he apologized. Drew
can be a little sod when he wants to be but thasilt give people the right to treat
him like shit. It gives people the ... they need &vé patience, to realize that he has
those difficulties, but they can be dealt with apprately and if they are, then you
have the number one pupil sitting there.

Kathryn, parent of Drew aged 13

Anna described how an accidental fall from a &sgalated into a violent outburst as
her son panicked. Once he had regained his comgdseiwas remorseful and apologised for
his behaviour, but his Mother believed that theostk response was harsh and involved a

personal attack on her son.
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He saw that he had hit his beloved [learning supassistant] and held onto the taxi
and kicked the taxi saying ‘bad taxi’. And he whsotvn out of school for a month.
But it was because he had fallen out of a taxi.

Anna, parent of Alasdair aged 19

Though the school did not corroborate their respaosthe incident as described by Anna,
they did add that the person involved in the incideeeded hospital treatment. The severity of
the incident led the school to exclude Alasdaia@cordance with their policy on exclusions.
In addition, the head teacher had to consider tgkets of school staff to work in an
environment free of violence. Here then, the interd of Alasdair are defined by two distinct
issues: his Mother used his fearful response tasxbis behaviour thus relating his response
to his disability and ignoring the rights of sta#fnd the school uses the consequences to
defend their disciplinary response thus positioriiggbehaviour as violent or disaffected. This

tension existed in the other in-depth interviews,

But they [school in local authority C] were arguithg point that his behaviour without
his Ritalin was bad and they were justified in mgthim in the isolation base but |
says ‘wait a minute, this [ADHD] is a medical commoin but if someone with diabetes
didn’t get their insulin and became violent, woytal treat them the same way?’ And
they just looked at me. | says ‘well | don't seg @ifference’. And | don'’t, they are

both medical conditions that use medication toibsabthem. The psychologist ... |

could have killed him ... he had written that Rolveass fully in control ... basically he

said he was acting up rather than having ADHD.

Cate, parent of Robert aged 12

Cate’s point reflected Goodwin v. The Patent Offidtee employment case which held with
the claimant that behaviour usually controlled bgdmation was to be considered part of the
disabling condition when medication had not bedwria(see Chapter 4). In her argument,
Cate relies heavily on a medical account of Robda€haviour, framing it as a symptom of his
ADHD. She is able therefore, to logically distingui between what behaviour he is
responsible for (good and appropriate behavioud #wat for which he is not responsible
(disruptive behaviour). Within this account, thensequences of his disruptive behaviour are
not considered. In this way, Cate has interpretedeR’s diagnosis as a ‘label of forgiveness’

(Slee, 1995). Clearly the parents interviewed etquethe school to understand the condition
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and how it impacted on their child, and behave aysvto minimise the challenges of the

condition.

In summary, all three children or young people@spnted by the in-depth interviews
had been excluded from school on at least one mecdmecause of disruptive behaviour.
Though there was little evidence that the schoamfd this behaviour as disaffected, the
young people were subjected to the same discipliparcedures as other pupils in the school.
As the disruptive behaviour was related to thegadility, and as the school environment
contributed to the incident (either by exacerbatprganization or expecting pupils to cope
with long journeys), the schools may have optedeéanore reasonable. As only one school
agreed to contribute it is difficult to generaliabout schools’ view of this tension. Evidence
from the school in local authority B suggested ttegtsonableness can only excuse so much.
According to this analysis, when a child was viojear when other pupils were placed in a
negative environment because of the behaviour disabled child, then the school felt
justified in considering exclusion. In this situatithen the DDA Part 4 was unable to resolve

the difference in position between parents and@sho

8.6 The Pressure of Making a Claim: Education,
Empowerment and Stress

This final section of this Chapter will examine tlohallenges of making a claim of
discrimination under the DDA Part 4. Rather thawcuf® on the terms of the DDA (as
discussed earlier), this section will explore tineogonal response to the claims process. As
noted, most parents (61.6% responding in 2004)ndidthink they would pursue a case of
discrimination as far as the Sherriff Court. Thesthparents interviewed were adamant that
when they had initiated their claim, they would @égresented the case in Court had they had
the opportunity. These parents shared the belaftiey were more confident, knowledgeable
and empowered than most parents and this had héteed challenge their child’s school.
Thus the theme of empowerment emerged from thevietes and will be explored here.
Evidence from the survey to parents also informs theme. Despite being committed to
pursuing the claim of discrimination as far as Gooone of the claims progressed beyond

conciliation. A major barrier to progression wag #gmotional cost and stress of the claims
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process and these themes will be explored separ&iahlly the theme of support is explored,
firstly from other family members and then from feigsionals allied to education but not
involved in the specific incidents that generatieel ¢laim to the DRC. This indicated that the
parents were in fact not as empowered as origirtathyght as fundamentally they felt that

their position was unequal to the teacher’s prodess status and expertise.

The mothers interviewed in the in-depth interviemere informed about the relevant
legislation and knew how to acquire knowledge. Tgowot always confident in their
abilities, the three women were committed to usimr skills to challenge the discrimination
they perceived. For example Kathryn described lfessean expert because she is the mother
of the person she was representing with her comipiaithe DRC - Scotland. She was also an
expert because she had the same condition andsdigabled in the same ways as her son.
Nevertheless, in order to make her case, Kathrghslbaight to educate herself regarding the
legislation. She had also been on every Scottishl lauthority website to read their published
policies to see how they had interpreted the latimt; she had attended educational
conferences and had made contact with the Sc@tskety of Autism and Govan Law Centre

to clarify any remaining uncertainties.

| have spoken to lots of people who have legal kadge about lots of different things
to try and see if I'm right: to know if the law @n my side. | do love reading about
legislation, and | always research something befdnee bullets. I'm on the internet
and I'm in touch with a lot of parents ... the makus that shout, the faster the
legislation will change. We can’t quietly standaitine.

Kathryn, parent of Drew aged 13

A parent or carer responding to the survey was elsar that they were ready to challenge

their child’s school if necessary.

My child is placed appropriately in a special sdhexd her needs are being met, but |
am aware of my rights as a parent if any discritnomais directed at my child and how
to deal with it in an appropriate manner.

Parent or carer 57, Highland

Clearly some parents had a better than averagersiadding of the DDA Part 4. In some

cases this knowledge had allowed parents to perdbiemselves as experts equal to their
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child’s teachers. In the following quote, the paieawareness of her son’s condition and the

DDA effectively dissolved the traditional power ialances between parent and education
provider.

Not enough teachers know about dyslexia. | donrtkiischools know that they need to
raise awareness among children [duty under DDA #aitdo think the school should
give out more information. Most of my knowledge ltasne from private study. | was
prepared to complain and go to Court if son didgeitaccess into secondary [school
of choice] due to his dyslexia. | was told if schoould not meet his needs they did
not need to take him. At end of day there was wblpm. He was admitted.

Parent or carer 8, Glasgow

For some of the parents interviewed, knowledge acagiired during and as a result of

the claims process. Cate was studying for a ssciahce degree at university; her interest in

this area had been fuelled by her perceived nebd tble to challenge education provision.

A lot of people don’t challenge education. They 'tddmow how to stand up for
themselves. I'm not a snob or anything, but | dmdtup. | write letters and that. | go
up to the school. It is intimidating but I've askéat minutes and I've phoned and
phoned and then | just said, ‘I'm coming up thiseafoon and I'm not leaving until |
get the minutes’. I'm too strong for him [head teecin local authority C] because he
is not used to parents answering him back.

Cate, parent of Robert aged 12

Anna had studied at the post-graduate level and kmas/ledgeable and articulate. In fact
those interviewed were consistent with parentsglisframed as middle class) typically able
to behave as consumers to optimise provision fr tthildren (for a wider discussion of this,
see Chapter 3).

Prior to the DDA Part 4, Anna attempted to chakernthe school's decision to
temporarily exclude Alasdair by taking a privatse#o the Sheriff Court. Anna demonstrated
enormous determination to use any legal strategylable. The head teacher of Alasdair's

school reflected on Anna’s resolve,

So for example, she wrote to the director of SENlanal authority B] about me, she
wrote to the director of education [local authomyabout me, she wrote to the head
of [local authority B] about me ... ... so it was a yerery difficult time. And |

excluded the boy ... the boy was quite violent, arekdluded the boy a couple of
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times and she challenged the exclusions ... bothusiuils were upheld by [local
authority B] but she then took it a step furthed ave ended up at Edinburgh and then
at the Sheriff Court in June, and in the May | walled to a DDA conciliation about
something completely different. So basically | fislat | was being targeted, | felt that
it was a case of ‘get her, whatever way we can’.

Head teacher of school in local authority B

It is possible that Anna felt her actions were saey to be heard. Cate also drew on her
experience challenging educational practice anatladed that there was an aura of futility
about making a complaint.

Even though parents are standing up and fightiothing is changing for the kids.
Cate, parent of Robert aged 12

Drew’s Mother believed that local authorities amtials relied on parents to be docile and
reluctant to argue,

They thought that they could smooth talk me and$ \going to sit and go ‘oh right,
yes, I'm just a paranoid Mother’. At the end of thay, I’'m not going to go to [local
authority D] and go ‘blah blah blah’, until I havesearched it. They don’t expect that,
they expect us to still be children sitting in tlassroom going ‘Yes miss! Sorry miss!
We’'ll do what we are told miss!’

Kathryn, parent of Drew aged 13

I’'m quite pleasant to them, but I've got an attaéuwas well. | told him [head teacher of
school in local authority C] quite straight, ‘yohaald have done your job better’. He
was quite annoyed with me by then. I'm too stroogthem because he’s [head of
school in local authority C] not used to parentsveering him back.

Cate, parent of Robert aged 12

Evidence of parents’ commitment to challenging Bimn was not restricted to the in-depth
interviews,

Teachers at school are helpful and well meaning bothave to kick up a fuss to get
anything done.

Parent of carer 15, Glasgow

Kathryn argued that it can be difficult for paretd tackle discrimination, or any issue

with their local authority and this is exacerbabgdthe fact that most parents of a child with
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an ASD, or other learning difficulty, will also havhe condition. Kathryn has Asperger’s
Syndrome resulting in communication problems whaie not recognised by the local

authority.

| need support to make sure that my children get ghpport they need, but my
disability isn’t recognized by the education depemmt. They bombard you with
paperwork and forms and other types of things ey tlon'’t realize ... I'm intelligent
right? I've got my Highers and everything else istfinding the organizational skills
to find the time ... because | don’'t have the tim#isko sit down and complete these
forms.

Kathryn, parent of Drew aged 13

Another parent argued that she needed an advacateetings to give her confidence and to
provide confirmation of what had occurred. The p&se survey revealed that many

respondents found challenging education profesEatitiicult and were not aware of how to

access knowledge: this must have contributed toldble of cases of discrimination made
using the DDA Part 4 in Scotland.

It has been shown here that the women involvedhe in-depth interviews were
empowered. For one parent, this confidence existigal to making their claim to the DRC —
Scotland. For other parents it came through thgdegences of challenging discrimination.
They either had or were in the process of pursaicgdemic qualifications that reinforced
their identity as knowledgeable and informed. Aeypse of confidence was derived in part
from the support of other professionals, and a ddurowledge of relevant policy. There was
also a shared view that if they didn’t campaigntlegir child’s behalf, then their child would
continue to be oppressed and excluded from the dwflerience of education and the

opportunities that it could provide.

8.6.1 Sources of Support

As discussed earlier, the young people who werefdabes of the claim of discrimination
reported to the DRC were not involved in the prescekfighting a case. In a similar way,
siblings were rarely included in the claim, thougéo parents alleged that the school had

involved them. One family who had originally madentact but then re-considered their



J. Ferrie Chapter 8 258

participation, decided against being involved beseatheir second child was still at the school
where the discrimination against their first chitdd occurred and they were reluctant to
‘make waves’. One of the parents interviewed dbsdihow her younger daughter was

apparently involved by the head teacher:

The head teacher even started pulling Mary in dadesl questioning her. | phoned
my husband and he went ballistic, because theyt iniseaughter.
Kathryn, parent of Drew aged 13

At this point Kathryn’s husband began to activelpgort the claim of discrimination whereas
before he had been passive and uninvolved. Anathdepth interview generated a similar
example: an older sibling attending the same sci@oted to get detentions for the first time.
His mother blamed the head teacher who she feltneasvictimising the whole family, not

just her younger son. All the parents interviewesteMrustrated with the ‘system’ but this was

typically targeted at individual teachers.

Anna, responded differently and admitted that s used her younger son (aged 15)
and her husband to aid communication with the Schaad so used them as a source of
support. She believed she had more status andrayttemd was taken more seriously when
accompanied by her son wearing his private schadbum, or when with her ex-husband

(who she described as ‘posh’ with a Doctorate dggre

If 1 had to go to school then his brother would eowith me just to listen to what they
had to say so that | knew | hadn’'t dreamed it.
Anna, parent of Alasdair aged 19

Anna used her son and husband to give her moredeoice and status, though it is unclear

whether it did in fact have an impact on how teashesponded to her.

The parents interviewed all spoke about suppost ktzel received from a professional
outside of the education environment. Kathryn ragulmet with a mental health nurse who
supported her to manage the organizational ditiesilassociated with Asperger’'s Syndrome.
This nurse had encouraged Kathryn to make a claichhed helped her organise the paper

work involved. Similarly, Anna believed the suppofta social worker facilitated the formal
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registration of Alasdair’s visual impairment. Thecgl worker was married to an optometrist,
and so her personal and social networks helped Amawigate the ‘system’ and bypass
traditional gatekeepers (for example Alasdair'segahpractitioner should have co-ordinated

referral to a hospital consultant).

And that's how this country works, it's bad luckdabad luck and then a fluke! The
most amazing coincidence and suddenly you're getupport — wonderful!
Anna, parent to Alasdair aged 19

As well as accessing services, the support of somewho had professional status was
considered essential in challenging decisions nigdeducation practitioners, though support

rarely translated into action.

| tried to get help from the social work becauseltithey understood but they said ‘no,
we can't help you make a complaint to educationit Brat doesn’t help when you
know what you are saying is right and you go irreheith a child and there are two
teachers. Their word is going to be taken over yaur they can call you a liar, and
they've done it! So you need someone in there waih ... if you’ve not got that then
you’re not going to get anywhere. You are nevengdod win. Because they'll just sit
there and patronise you, make their decision aed tlarry on regardless.

Cate, parent of Robert aged 12

Though empowered, parents needed the support cda@mmwho had professional status and
expertise to substantiate their claim. The pareniesviewed had clearly invested in the idea
that professionals had more power and influence theam. In making a challenge, the support
of another professional, even one outside of edutaivas considered essential to give
credence to their position. Thus even three stwoignen, confident and articulate enough to
make a case under Part 4 of the DDA, felt infet@othe teachers they challenged. No parent
interviewed had found support in a professionalimgl to formally speak on their behalf. It

may not have been intentional but this complicityoag professionals effectively preserved

their power.

8.6.2 Challenging Teachers: The Emotional Cost

This section collects together accounts made bgmpsaiagainst particular teachers (rather than

the school or local authority). As has been stdtad,is the perception of events presented by
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parents and are not corroborated by other keynmdots as only one head teacher contributed
to this research. What is evident is that paregitstiat they and their children were subjected
to a personal attack. Frustration was expressegargnts as they found it difficult to

challenge the actual or perceived authority of g@ssionals.

All of the parents interviewed felt that a sigo#nt barrier to receiving equality of
opportunity within the school was a senior teachieo either challenged the support needs of
the child, or challenged the parents’ views abgyrapriate provision. One respondent to the
parents’ survey argued that in many cases, respgridithe DDA was resisted by some head
teachers.

Changes are under way at local authority level,dmumhe schools will be tougher to
change than others (loophole at head level).
Parent or carer 56, Highland

The in-depth interview with Cate revealed significaariation between schools in how they
recognised and supported Robert’s additional ndealsexample, Robert had moved schools
and regions in his final year of primary schooleTiew primary school in local authority C

did not adequately understand his condition acogrtlh Cate and so no additional provision

was provided.

Their attitude was ... they didn’t try and help himhis language can get better

sometimes and worse but he doesn’'t have contral ibvBut he would get penalised

when it was bad ... but it wasn't his fault!

Cate, parent of Robert aged 12

At the same time, she felt that Robert was begmtonbe accused of incidents without proof
that he was involved, and appeals to the educatpsyehologist did not reassure Cate, as he
immediately supported the head teacher’s righpfayadiscipline at their discretion. Cate was
particularly alarmed at the psychologist's powentake decisions as he had not actually been
involved in any of Robert’s assessments. He haddhassessed Cate’s eldest son who had
also been excluded from school while under thenaatte of the same psychologist, and Cate

was adamant that this had coloured his view ofdhaly.
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| wasn’t happy with the psychologist. Me and hirastied ... ... So | felt he knew me
and had decided. His perception of me and the wlaoiely was based on what had
happened when things hadn’t gone well and | knething about raising kids. He
didn’t take how | had changed into account.

Cate, parent of Robert aged 12

This quote inferred that Cate felt blamed for R6b6ADHD and also blamed herself
for her first son’s difficulties (he was diagnoseith ADHD at the age of 16 after being
excluded from school). Cate had supported her gndsed eldest son through what they
perceived to be an unresponsive and unreasonabtatimhal system. However, she had been
unable to challenge the verdict of professiondlss bpparent then, that Cate was not always
empowered and confident enough to challenge edurcgirofessionals. Facing similar
experiences with Robert generated a different resp@nd there are several explanations for
this. Firstly her proactive challenge against tibhosl might reflect her frustration at this
earlier experience. Secondly, the fact that Roled been diagnosed earlier may have
allowed Cate to invest authenticity into her chadies. And thirdly, the support of Robert’s
schools in local authority A had contributed to €satself-belief and capacity to protect
Robert.

All the parents interviewed felt personally attadkby the head teacher, as they
perceived the discrimination to be targeted wilfudt their children. For example, Kathryn
reported that ‘Drew’s problem was the head teachexr’'well as perceiving the discrimination
to be a personal attack, all parents believedtht®athild was targeted by the head teacher, and
so they were not so much discriminated againstusecthey had a disability, but because they
were disliked.

They [school] still look at Drew being Drew. Sonmeéis, | can see it is the Asperger’s
but other people they say ‘oh, it's just Drew’. bets it all the time and really it's not
fair.

Kathryn, parent of Drew aged 13

Alasdair ... the school said ‘he’s just a nasty Haberiboy’ and he’s not! ... ... It was
written down that he was violent and horrible ahdttno one wanted to be around
him, but there was no explanation of how this eslato his disability or what
reasonable steps could be taken by staff to ahadéegative behaviour.

Anna, parent of Alasdair aged 19
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What is evident from these quotes is that paret¢spreted the disciplinary measures
meted out by teachers as personal and vindictiveckst rather than objective policy
implementation. Thus the school's response to tlohitd’'s behaviour was framed as
emotional and hostile by the parents and thisiin tuggered a hostile and emotional response

from parents. In turn, the head teacher felt thattead been subjected to a personal attack,

After the first exclusion [temporary exclusion ofa8dair], | got a letter, and this was a
20 page letter, complaining about me, and it wagrst about me, could | point out
that this particular individual [Anna] has takent éermal complaints against most of
the therapists in the school as well, so it wagrst me. That was helpful, because |
didn’t feel that it was just me.

Head teacher from school in local authority B

The head teacher reported questioning her appriraehand again to ensure that she wasn't
behaving as accused, for example the following ejueflected on the private Court case taken
by Anna to the Sheriff Court,

The sad thing for me ... in a way, because we worctse ... and in a way, | felt
vindicated ... well no that’s not the right word besa | was never vindictive towards
her ... but | felt that ... my judgement was okay, sonmee had agreed that my
judgement was on course.

Head teacher from school in local authority B

The head teacher reported agonising over everyplisary decision she took relating to
Alasdair, demonstrating that she did indeed takarhpairments into account when reviewing
his behaviour and deciding on an appropriate diseify action. Here too it is evident how far
the partnership between Anna and the school hadteisated as a consequence of Anna

opposing and challenging every aspect of provision.

In summary, parents involved in the in-depth wiews focused on particular teachers
as operating as barriers to inclusion. There isesemdence to suggest that parents frustrated
with the ‘system’ may have blamed particular prefesals rather than the structure they
worked within. This personification of the systerasausually represented by hostility towards
the head teachers. Building positive relationshipth a child’s school revolves around

building positive relationships with the teache®s. perhaps it is not surprising that teachers
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continued to be the focus when frustration (overititident that formed the basis of a claim
of discrimination) flooded the relationship withetischool. Clearly the parents were unable to
disengage from their relationship with teachers smdheir challenge against the school was

emotionally charged and stressful.

8.6.3 Stress

Though empowered and equipped to make a claim safridiination, the parents involved
reported that the process was difficult. A high réegof stress was reported by those
interviewed, which they believed led to stresstsglanedical conditions.

| put in for attendance allowance and they woulgass it ... | need help to take my
medication, so I'm in pain today because | donvwrwhich ones to take. One makes
me feel sick, and I've got an ulcer now, | blamecfll authority D] for that, for the

stress. We went through the DRC and everythindgp@atsame time as my pregnancy,
and then the stress with Drew, it has been too miidiles had a big impact on my

health.
Kathryn, parent of Drew aged 13

In addition to the stress of pursuing a case afrarsnation, Kathryn had been threatened with
a supervision order by the Social Work Departmefterashe had been reported to the
Children’s Reporter for Drew’s absences from sch@d a result of this, Kathryn had
considered the possibility that attempts could lz@lento remove her children from her care.
So convinced was she, that she had prepared afpéation, which included selling the house
so that the equity could be used to pay legal f&athryn’s fears did not appear to be
justified, yet they evidently contributed to hepexience of stress. Another parent, brought up
with the welfare system of the United States waprged at the lack of support offered to her

family during an incredibly vulnerable period o&thlives:

But we’ve had a tough time, and getting over thihgags, you expect the powers that
be to be sympathetic ... ... The greatest burden hexrs twe me. | will die knowing that
there was nothing that | could do. It was a chbietveen leave him there [at school in
local authority B] and at least [learning suppa@siatant] could protect him ... or have
no education and do the best | could at home.

Anna, parent of Alasdair aged 19
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In addition to the stress felt by the claimantwis evident that the young people

represented by the in-depth interviews had beettd by their experience.

He wouldn’'t have known he was being discriminateghiast, but he would have
known that they were being unfair, and he was deates. And he was aware that we
were under stress.

Anna, parent of Alasdair aged 19

An assessment at a later placement at Collegeleslvteat Alasdair had very low self esteem,
and he constantly sought reassurance that he wag tg@od’ and behaving appropriately.
Similarly, Robert struggled to integrate with hisefhds and lessons after his period of
exclusion. He had lost his motivation for attendsupool, and had begun to assume that he

would be unsuccessful academically. His motherllexta

But the time away from school had really knockesl ¢onfidence and that ... he was
isolated from his friends.
Cate, parent of Robert aged 12

The experience of making a claim was also hugefgssful for those involved, and

contributed to the families’ decision not to purshkie claim into the Sheriff Court.

The in-depth interviews were reflecting on thegass of making a claim. Several
parents responding to the survey felt that suppgrtheir disabled child generally, was
stressful, even without the issue of discriminatidhis was manifest in general confusion
about key legislation and how schools had respoifsieel Chapter 6). Some parents reported
feeling overwhelmed and overburdened with the repelicy changes,

Now feel very uninformed and ignorant to changdseré€ has been no other avenue
for help and support. Could you please send meuah imformation as possible about
disability rights?

Parent or carer 42, Fife

My answers do not necessarily reflect the infororatavailable rather my ability to
take things in. Having become sole carer to my eigih needs kids over the last 2
years, | am often overwhelmed by my duties and pam& has become the last thing
on the pile of responsibilities. It is often unread

Parent or carer 59, Fife
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In summary, although parents responding to therwiegws and to the survey indicated
that they were confident and empowered to challeayeation provision, in practice this was
undermined by high levels of stress, a lack of supfrom family members (though this
situation was created by the women) and by feelofgeferiority. Making a case under Part
4 of the DDA meant challenging people that they peeliously worked in partnership with.
Therefore challenges damaged personal relationshvih their children’s teachers

contributing to stress and emotional exhaustion.

8.7 Conclusion

This Chapter concludes that the DDA Part 4 hadramal impact on Scottish schools and so
reflects the conclusions drawn in Chapter 6. Tleseoas why Part 4 did not have a greater
impact are fourfold according to the analysis pnése here. Firstly, Scottish schools were not
influenced by the rights agenda implicit in the DDFhis was due in part to confusion about
how discrimination was framed by Part 4. Additidpaschools did not get more inclusive and

the rights of young people to behave as agentsmuat to be sidelined (although the DRC —
Scotland did challenge this). In turn, this conitéd to the DDA’s inability to challenge the

needs-based approach of the SEN framework as profiedism continued to dominate.

Secondly, the DDA may have helped schools responthé needs of physically disabled

pupils, but it did not help alleviate the probleafgeaching pupils who could be violent. Part
4 did not help parents and schools resolve theaergetween framing pupils as disruptive or
disaffected. Thirdly, the DDA Part 4 did not makesasy for parents to challenge education
provision. Making a claim was stressful and emdaldo the extent that it prohibited parents
from pursuing a case as far as the Sherriff Cdhus limiting the potential for case law to

emerge. Finally the conciliation service was inadeg and served only to divert energy (from
parents, schools and the DRC) from achieving asfsatiory resolution. Parents wanted the
chance to formally challenge their child’s schooti alltimately, hear a verdict. These factors

will now be considered in more detail.

Firstly, the DDA introduced a rights-based ageadd this had encouraged parents to
interpret the concept of discrimination accordingatbroader human rights perspective. The
notion of fairness adopted by parents did not ately reflect the terms of the DDA’s
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definition of discrimination. Thus the nature ot justice promoted by the DDA in Scottish
schools was narrower than that envisaged and desirdeed many claims of discrimination
referred to the DRC were outside their remit.

The rights-based agenda is exemplified by the ptam of inclusion. However the
interview and survey analysis revealed multipleikes to inclusion. For example, none of the
young people represented by the interviews wereedlat their local school and the surveys
generated examples of parents having to providétiadal time or resources in order to
maintain a mainstream placement. Therefore the'nghts’ brought by Part 4 did not emerge
in practice and there was no evidence that placertead become more inclusive as a result
of the DDA.

The DDA Part 4 did not successfully protect thghts of young people to participate
in the claims process. Although parents had welebthe chance to behave as consumers and
challenge decisions made by education professioti@ls opportunity was not extended to
their children. In contrast, the DRC caseworker wasimitted to hear the young person’s
perspective and found them to be informed and ediyents who welcomed the chance to
contribute to the case. Therefore parents did eobgnise their children’s autonomy and
assumed that they were dependent on them to cbellpoor provision. This is not an
uncommon approach for parents to take with regachiidren of school age, but it has been
argued (Shakespeare and Watson, 1998) that dtgahilither reduces opportunities for
children to act as agents. Part 4 did not challghgenon-participation of disabled young

people.

Secondly, schools and local authorities foundifficdilt to frame all disabled pupils
within the terms of the DDA Part 4. For examplesp@ending reasonably to physically
impaired pupils created significantly fewer probkethan making reasonable adjustments for
disruptive pupils. Parents responded emotionallyéoclaims process and ‘blamed’ particular
teachers for the problems their child encountetestiaool. Much of this resistance to teachers
seemed to pivot around the ‘framing’ of the yoursggon’s behaviour. Parents consistently
challenged the normalising practices of schoold tieed discipline policies to manage

behaviour demanding instead that schools act reabpto accommodate their child and their
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condition. Thus while schools seemed intent on iingmchildren and young people as
disaffected and responsible for their behaviourepts framed their children as disruptive and
blameless. Caveats within Part 4 allowed schooldigoriminate where it was in the best
interests of other pupils, and this was particylaglevant where the disabled pupil behaved

violently.

Thirdly, and as reflected in the second argumesitig the DDA Part 4 to challenge
schools was stressful and emotional. The parem¢sviewed had worked hard to re-frame
their identity as an informed expert of their chihd of the DDA using academic
gualifications as a catalyst for this awakeninge plarents were empowered and motivated yet
were under great strain throughout their appealahdomplained of fatigue, stress and ill-
health. So stressful was the process that all tip@ents ended their appeal after the
conciliation stage. This had been picked up byDRE caseworker but no emotional support
was provided for parents. Even after the casesbead formally closed, the interviews with

parents still contained a great deal of emotionalgy.

Finally, although the parents interviewed wereipesabout the support they received
from the DRC, their experience of using concilintwas not positive. Thus Scottish redress
measures were weak. It was apparent that paremésleaking for a resolution to their appeal,
and in particular a verdict in support of theiriglaof discrimination. Conciliation was not
intended to deliver this, but to provide an imgartenvironment to facilitate productive
dialogue. The futility of conciliation, as describby parents and education practitioners, led
to parents ending their claim with the DRC. Thue DA Part 4 did not work well in

practice and allowed schools to escape a directemyadl challenge of discrimination.
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9 Chapter 9 — Conclusion

9.1 Introduction

In the final Chapter of this thesis, attention w#furn to the research questions that have
framed this study. Therefore, in exploring whettier DDA Part 4 has impacted on Scottish
schools, its impact on ending institutional disénation and promoting equality for disabled
pupils will be explored. As has been discussedarlier Chapters, the DDA promoted the
rights of disabled people not to be discriminatgdiast. In this way, the DDA was based on
an established recognition that disabled peopleedfamstitutional discrimination and
oppression. Part 4 extended this right to sch&pecifically, disabled pupils had the right not
to be treated less favourably or to be put at stambial disadvantage for a reason related to
their disability. The DDA was informed by the sdamodel and schools were expected to
review policies and practices to ensure that dexhplupils were not discriminated against. In
addition those who experienced discrimination wadske to make a claim with the support of
the DRC.

Six main conclusions have been drawn from theiriigel Chapters (6, 7 and 8) and
these will form the structure of this Chapter. Eaohclusion will be presented and informed
by the data generated, the literature, and ther¢tieal models that have supported this

research.

The DDA Part 4 applied a rights-based philosophyEolucation. Part 4 necessarily
needed to engage with the SEN framework which dataththe education of disabled pupils.
The first conclusion to be discussed therefordas the rights-based DDA did not impact on
Scottish schools because it could not challengentbb@lances resulting from the professional
dominance of SEN provision. Parents were not gefiity able to act as consumers and use
their new rights to contest the decisions made tfegsionals. This argument will be
supported by enhanced awareness and understarfding DDA and Part 4 shown by local

authorities and schools in comparison with parentsarers responding to the surveys.
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The second conclusion is that the DDA Part 4 didl ingpact on Scottish schools
because they were not generally responsible fortinge¢he duties to end discrimination.
Independent schools were responsible and the denerated by the survey to schools
demonstrated that they had gone further than stdteols to respond to Part 4. Examples of
how consumerism impacted on independent rather gtate schools will feature in this
section of the Chapter. As the responsibility tsmpty with the Act lay with local authorities,
there was less scope to challenge pedagogical@tesdn state schools. Thus the most likely

response to Part 4 of the DDA was to include digglnto policies.

Thirdly, the DDA Part 4 was couched in weak terdmsparticular the exclusion of
auxiliary aids and services from the terms of Bantas a significant omission. This resulted
in parents and children being unable to challetgelack of provision that restricted their
access to inclusion. The Warnock Report (DES, 197@nded for Records to provide the
individual support for children required to allolwetn to access inclusive education. The
critical terms of the Record that outlined additibsupport could not be contested under
Education legislation. Therefore omitting this aabfial support, in the form of auxiliary aids
and services, effectively prevented any challengedrents or children. This omission is not
just a conceptual issue, many parents respondinfpecsurvey and the parents and DRC
caseworker involved in the in-depth interviews tékt auxiliary aids and services should be

covered by the DDA and this criticism from partemnts will be explored.

The fourth section will argue that the DDA failedimpact on Scottish schools because
the definition of discrimination used by the DDA rP& did not cover the range of
discrimination reported by parents. In particulae tcaveats of ‘reasonableness’ and not
having to make changes that were costly allowedashand local authorities to justify
discriminatory practice. Parents interviewed mistdi defined discrimination in broad terms
and many of the issues they generated as disctilmniay outside the DDA'’s definition and
the remit of the DRC.

The fifth section is related to the fourth conatusithe DDA Part 4 failed to impact on
Scottish schools because the appeals process Wasldio use. The conciliation service

provided by the DRC was not well understood bygaeents or teachers invited to participate
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in it. Respondents to the questionnaire (local @utibs, schools and parents or carers) had
fairly low awareness that the service existed. THRC was therefore not successful in

bringing together aggrieved parties or resolvingesasatisfactorily. The conciliation process

was so disagreeable that the parents felt unaldertbnue with their claim. Presenting a case
of discrimination at the Sheriff Court was not ptgslamong the parents who responded to the
survey. The tribunal system that operates in Ermblard Wales may be a better route to legal
redress and this section will conclude that the idaltal Support for Learning Tribunal in

Scotland should hear disability discrimination case

Finally, the DDA Part 4 did not impact on Scottsthools because it did not provide
enough support or guidance to allow rights to kedua practice. This is demonstrated by the
consistent use of segregated special schools dératng that the pattern of provision had
not changed since the DDA Part 4 was implementedler®’s were unable to challenge
professionals and children and young people westeicted from participating in their claims.
Although the DRC worked to support parents anddcérl, fewer than 3% of parents who
responded to the survey had any contact with thar@ission. This section will particularly

focus onwhy children were ‘hidden’ from the claims process.

This penultimate section introduces three argumiigitswere supported by this research
but which span the six conclusions drawn thusTais section is used to make some general
conclusions about why Part 4 did not impact on t8foschools. This section focuses mainly
on the timing of the Act, which sandwiched it beéweDSPERA (2002) and the Additional
Support for Learning Act (2004) and any impact BHi2A might have had got lost as schools
focused on the transition from a SEN to a ASL fraumik. In addition, implementation of the
ASL Act was heavily funded by the Scottish Execaitand this effectively over-shadowed the
DDA and diverted energy from schools and local adties thus restricting their response to
Part 4. In addition the capabilities approach Wélused to demonstrate that a central flaw of
Part 4 was that disabled pupils were not suffityemecognised as participants, this then
reflects the sixth argument, but here the focusdiehow they were hidden. Though the DRC
— Scotland challenged this, Part 4 itself did notehough within its terms to challenge
paternalism and professionalism and as a consequiirecrights of disabled pupils were
hidden.
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The discussion to this Chapter will use the argumgenerated to consider how the
DDA (1995) and Part 4 (2001) might be strengtheteedmprove the rights of disabled
children to access equal opportunities to an imodusducation. It will also consider how this

research might inform existing practices and futlirections for research in this area.

9.2 The DDA Part 4 did not Impact on Scottish Schoo Is
Because: The Rights-Based DDA Part 4 could not
Challenge the Dominance of the Needs-Based SEN
Framework

In this section | will argue that the rights-bade®A Part 4 was unable to challenge the
needs-based SEN because it relied on legal andic@mnsframeworks that were not robust
enough to challenge the frameworks of professiemglibureaucracy and markets. Thus, this
section draws heavily on the analysis of educapohcy developed by Kirp (1982) and
Riddell (2006). The section will begin with a dission of the frameworks that have
influenced the SEN framework. Literature that hatrmed this area will be presented
alongside findings from this research that demanesstrthat professionalism, bureaucracy and
markets continue to dominate the education of SEY disabled pupils. The DDA Part 4
increased the rights of disabled pupils to chakedgcrimination. Such a challenge would
require use of legal and consumer frameworks. Hoergl part of this section will explore

why these frameworks were not strong enough to atnga Scottish schools.

A major framework to influence SEN provision wa®fpssionalism. Professionals
had dominated the education of SEN and disabledspbpfore the 1980 Education Act (as
amended), though the Act did cement their authantgr pupils and their parents. This was
demonstrated by the power professionals had taldeehich pupils should get a Record and
the associated entitlements. This was largely ectiom of Record assessments being
completed by medical and psychological professsnBhus professionals allied to education
had the final say about which children would be &kded and would therefore (in theory at
least) have the legal protection of a Record ofitamithl support provision. As has been
discussed, parents were unable to challenge thieatrelements of their child’s Record
because they tended to be written in vague termowigon was un-quantified, Riddell, 2006)
and so were restricted from challenging the exgertwielded by professionals. Huge
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variations between local authorities revealed thatdecision to Record pupils was arbitrary
and open to interpretation (Thomson et al, 1988js fuestions the expertise of professionals.
In practice, the likelihood of having a Record vaafsinction of luck and geographical location

(Riddell and Brown, 1994).

The data presented in the analysis of the in-deg#rviews revealed that parents
continued to invest heavily in the value of a Rdcttus endorsing the expertise of the
professionals that could provide them. In additibg, seeking out a Record, parents were
investing in the educational structures that wooldy supply additional support if a

professional agreed that this was required by thpgl.p

Professionalism also emerged as a theme from thlysi® of surveys as schools and
local authorities were more likely to understand ae aware of key legislation (including the
DDA 1995; Part 4 2001; DSPERA, 2001 and ASL Act £0than parents or carers. Thus
parents possessed less knowledge of their riglisriuhe DDA Part 4 than schools and local

authorities and so in terms of using the Act theyenalready at a disadvantage.

In challenging schools, all three parents had tbeyond behaving as consumers. The
only way to challenge professionals was on themsg by becoming experts and by using the
language of the professionals. Each worked hardadquire academic qualifications,
knowledge of policy and legislation and when tlagefd, they borrowed status (from family
members and other professionals). In contrastpénents or carers responding to the survey
had less knowledge, were less articulate and legmwered. This finding coincides with
conclusions drawn by Riddell et al (2006) that ptsewere reluctant to challenge schools.
Therefore only a minority of parents were sufficigrequipped to challenge professionals and
make a claim under the DDA Part 4, demonstratirag grofessional dominance is itself a

barrier to rights.

Not only did parents have to learn the languagehef professionals in order to
challenge them directly, they also had to undedstdre bureaucratic frameworks which
framed their activities. The bureaucratic framewatks shown by Riddell (2006; Riddell et

al, 2002) to dominate Scottish schools alongsidd#egsionalism. Bureaucratization had been
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established by the Warnock Report (1978) as domnigpdhe education of disabled pupils
since the Second World War. The best example eftlais the use of eleven legal categories
of disability which were unable to reflect the setyeof impairment effects, the effects of
belonging to multiple categories or inform practibg suggesting the best approach to
education. The Warnock Report thus devised a siogtegory of special educational need
(SEN) to avoid the stigma that had grown aroundesampairment groups. Alongside SEN,
the Record was launched by the Education (Scotl&atl)1980 (as amended) to describe
individual need and develop individual solutionshelp the most severely affected pupils
access education. This move from eleven categdweone should have ended the
bureaucratization of special education. HoweveddBil (2006) showed that this had not been
the case throughout the 1980s and 1990s, andhibsssthas demonstrated that this is not the
case now. Schools and local authorities were mikedylto use categories of impairment to
define need in 2004 than in 2002. In particulare¢hgas a rise in the use of categories such as
ADHD and SEBD.

The third framework that had dominated SEN waslyefdcused on mainstream
education. Rights for parents and disabled pupdswthwarted by the application of political
procedures that had been culpable in the dominahtiee markets framework in education
generally (Riddell, 2006) at the cost of incluseg@ucation for all. The markets framework
was based on a capitalist ideology and had impamtestiucation throughout the Conservative
years of the 1980s and into the new Labour leagersh the 1990s. This is perhaps
exemplified by the Education Reform Act (1988) ingkand and Wales, but which permeated
into Scottish policy via th®evolved School Management Guidelif@OED, 1992b). The
1988 Act imposed league tables on schools creabntpetition for resources. The dominance
of this ideology in the education system made dishpupils less equal to their peers. This
manifested in the notion that education is an itmest. This position sanctions funding and
educational opportunities for those most able totrdoute to society as adults. That is the
potentially high earners who could ‘re-pay’ the estment through taxation. Rawls (1971)
termed this the ‘mutual advantage’ principle, whemé/ those who were considered to benefit
society were included in the advantages of belanginsociety. Those considered unable to

become productive workers were given less stattisiwsociety (Oliver, 1990, 1996). Even
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Nussbaum in her support of the capabilities approscognised the dominance of this

capitalist model when she stated,

... there are indeed questions to be asked aboutiosi the state should invest ... ...
in special education.
Nussbaum, 2006: 129

The context of a capitalist society thus influentles political procedures that form new
policy, and in this way the influence of marketsl lermeated SEN and anti-discrimination
legislation. This context must be challenged terathe political procedures and allow the
human rights based, anti-discrimination outcomethefDDA and DDA Part 4 to be realised.
Under the markets system pupils who were resourtessive, critically disabled pupils, were
less attractive (Lunt and Evans, 1994; Evans 2007).

In order to balance the effects of the market fnapr&, consumerism was encouraged
and this framework will now be assessed. In edanagenerally, consumerism involved
parents searching out the best placement for tieidren. Consumerist pressure could also
encourage schools to become more inclusive busdoh a change to occur parents had to
share a consensus of opinion. The survey to pacbedsly showed a divide between parents
that insisted that a special school placement Wwasdeal form of provision and parents who
argued that inclusion was essential. As the DDA RBdrad not impacted on the proportion of
parents who sought a special school placementuocwgrssm actually supported the markets

framework from continuing to exclude ‘low-valueusients into special schools.

There was evidence generated by the survey togsate suggest that consumerism
had become more influential between 2002 and 2B@rents or carers responding to the 2004
survey demonstrated greater awareness of thenirehis new rights under the DDA Part 4.
They also demonstrated a change in behaviour as paents had tried to find information
relating to their child’s rights, with more parerggproaching their child’s school, using the
media and the internet in 2004 compared to 2002.pEnents who contributed to the in-depth
interviews also had behaved as consumers seekmgnation from legal experts, the internet
and impairment groups to support their demandsafdifferent provision from their child’s

school. Parents who were acting in this consumeastrepresented a minority of respondents
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however. For example, parents were not more likeligjave read or have awareness of their
child’s school policies that related to disability2004 compared to 2002 (responses to both
surveys was low on this issue). This may demorestitzdit they had little awareness of the

provision made generally for their children andréfiere would be unable to detect any

structural or institutional discrimination. Hadekisted, therefore, such discrimination would

have gone unchallenged by the DDA Part 4.

For consumerism to challenge professionalism,mar@nd pupils needed to contribute
to the service they were using: to help shapehié analysis of the surveys revealed that few
schools and local authorities had used parentssasir@e of expertise about the DDA Part 4.
This suggested that their expertise was not resednand therefore their contributions in this
field were not valued. In Scotland, school boards1dt need parent representatives and so the
way boards are structured may account, to somentexfer the limited influence of
consumerism detected by this thesis. In England \Afades school boards require parent
participation and this may contribute to the greatdluence of consumerism detected in
England and Wales by Riddell et al (2002).

For parents to engage with consumerist framewouffcegntly to support a claim
under Part 4 also required engagement with the fesyaework as parents had to have a clear
understanding of the appeals procedure in ordehatlenge school provision. Indeed parents
were more likely to have sought, or were interesteseeking legal advice in 2004 compared
to responses to the 2002 survey In addition, sshaadl local authorities sufficiently fearful of
a legal challenge might commit more resources tung that they did not discriminate
against disabled pupils. The surveys to schoolslaral authorities revealed that they were
motivated to make changes in response to the DDA&a his was signified by the policy
audit detected by the 2002 survey. However the 200#&ey revealed that fewer polices
relating to disabled pupils existed after the twealyinterval. This suggested that local
authority and school responses to the DDA Part #ewet ongoing. Perhaps this argument is
best illustrated by the finding that 82.2% of loealthorities and 67.7% of schools were not
fully compliant with the DDA Part 4 and thus had neet their legal duties two years after the

Act became enforceable.
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Resources, a lack of guidance and confusion owetdaims of the DDA Part 4 were
generated as barriers to compliance. Perhaps ecaheols and local authorities became
aware that they had not met their duties, they wisoee likely to have sought legal advice in
2004 compared to 2002, thus signifying the greiatfwence of legal frameworks on Scottish
schools. It might be argued that the legal framéwsould have had greater influence on
schools and local authorities had case law emerfgedponses to the survey suggested that
this would provide guidance that schools and |l@dhorities would be able to use to more
confidently meet their duties under the DDA ParT HAerefore, although the legal framework
had increasing influence as a result of Part wag not used to support parents’ rights, but to

inform schools and local authorities of what thegded to do to comply.

In summary, the frameworks of professionalism, retvkand bureaucracy had
dominated special education in Scotland. Data geeérby the surveys and the in-depth
interviews demonstrated that these frameworks wetechallenged by the DDA Part 4. The
DDA Part 4 required disabled pupils or their paseotact as experts, and to continually place
pressure on schools to change. Evidence from tadepth interviews suggested that in order
to challenge schools, parents had to be capablaisoig professional language and
understanding the bureaucratic structures in wprdfessionals located their expertise. Most
parents, as indicated by responses to the surveysial have the necessary expertise or
knowledge of the DDA Part 4 to challenge provisiorhe frameworks of legal and
consumerism frameworks could have aided the imp&ad?art 4 but these were unable to
emerge with enough strength to challenge the SEhdwork. This issue will resonate
throughout this Chapter. The conclusions generhtethis research reflect the findings of
Riddell et al, (2006): the dominance of professisna was echoed by key informants
working in the field of education who reported tretucation legislation was influencing
school policy and practice to a greater extent tharDDA (Riddell, 2005).
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9.3 The DDA Part 4 did not Impact on Scottish Schoo Is
Because: State Schools do not have the Responsibili  ty
to Comply

In Scotland, the legal responsibility for complianaf state schools with the DDA Part 4 lay
with the local authority. School boards or schoehers were responsible for compliance of
independent schools. This section will examine batextent this deflection of responsibility

contributed to the low impact of the Part 4 on 8sbtschools.

Local authorities were most likely to respond &rtR by auditing policies to include
mention of disability. This process did not genlgrahvolve the participation of parents or
children. Therefore any changes informed by thiditadid not necessarily impact on real
barriers to inclusion or access which could havenbkighlighted by service users. Local
authorities were also likely to have improved thawareness of legal routes to redress
demonstrating that they were prepared to make witymal changes in order to meet their
Duty, or wait until a legal challenge (either agaiithem or another local authority) guided
their response. There was some evidence generatedtiie survey to local authorities that
they were not satisfied with their response to Ra$ noted by low compliance rates reported.
Alongside this admission, local authorities argtieat they had had little time or resources to
respond to Part 4 and that their response was ongghiowever 18.5% of local authorities had
no plans to raise awareness of the DDA with parentsarers (63% had plans in place) and
21.4% of authorities had no plans to raise awagength children (50% had plans in place)
and yet this was a requirement under Part 4. Ssheere also weak on meeting this duty.
There are three possible explanations to suppierfitiding from the surveys. Firstly, schools
and local authorities may be unaware of this datiernatively they may be aware but had no
intention to meet it. Finally schools and local hanrities may have been unsure where
responsibility was located (schools may have exkltical authorities to meet this duty, and
authorities may have expected schools to respangptbh may have anticipated that the DRC
would meet this requirement). Whether intentionaltynot, some schools and local authority
structures produced barriers to parents behavingomsumers: restricting the flow of

necessary knowledge about the DDA Part 4.
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A comparison of state and independent schools dhaterent levels of response to
Part 4 which, again, reflect market and consumdrisheworks. The differences may also
reflect the displacement of responsibility fromtstachools to their local authorities. For
example, independent schools were more likely teehmade changes to written policies to
take the needs of disabled pupils into accounty 8tate schools. They were also more likely
to have improved communication with parents anddobm than state schools. Independent
schools exist in market frameworks (to a greatdemxthan schools generally) in that they
compete for students and need to demonstratehtbatiave earned the fees that they charge.
Though the independent sector in Scotland is caegriof schools that aim to provide
academic excellencand schools that aim to offer specialist provision diguaround an
impairment group, both compete for revenue. Theeetbe parents or local authorities with
whom they deal are more likely to behave as consurmed place pressure on independent
schools to deliver excellent provision. Yet the degesponsibility placed on independent
schools for compliance with the DDA may also hanggered their engagement with this
legislation.

Schools were less aware and had poorer understpodflithe DDA Part 4 compared
with local authorities. Local authorities respondedthusiastically to the opportunities
presented by the DRC. For example, many authoudtieshded conferences, read @ede of
Practice for School¢DRC, 2002) and reported that DRC events werartbst useful source
of information (as reported by local authoritiei02 and 2004). Fewer schools had attended
events or read the Code than local authorities famdr schools reported participation in such
activities in 2004 compared with 2002 so the eadgponse to the legislation was not
maintained. An alternative explanation is that sttidelt that they did not need to repeat
attendance, although this is undermined by tharfgndh 2004 that only one third (33.6%) had
a good understanding and awareness of the DDA &iven the low compliance with the
DDA generally (67.7% of schools did not think thegmplied) it seems clear that legal
responsibility may need to be located with all sthan order to encourage engagement with
Part 4.

To summarise, independent schools and local atidt®oshowed greater engagement
with the DDA Part 4 as measured by the responsetemaocal authorities responded by
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auditing polices and increasing their knowledgethaf legal basis of Part 4. Therefore the
responses made by authorities may have had ligiheficial impact on individual children.
Schools clearly had more scope to respond to Plaut #erhaps needed the incentive of legal

responsibility to optimise their engagement.

9.4 The DDA Part 4 did not Impact on Scottish Schoo s
Because: Part 4 did not Cover Auxiliary Aids and
Services

This section will argue that part of the reasort #art 4 did not impact, was that in reality it
did not cover the range of discrimination that Hied children faced in Scottish schools. By
confining its remit, Part 4 omitted the most imoitt source of discrimination: auxiliary aids

and services.

The omission was intended. The provision of aarliaids and services is a function
of the SEN framework and are generally suppliecerati Records assessment and in
accordance with the recommendations of the prafeas involved in writing the Record. As
noted earlier, although the Record should outlieegrovision, in practice this has rarely been
guantified (Riddell, 2006). An appeal against adgdacould be made on the grounds that the
statement of SEN arsing from impairments wouldmett the child’s needs but parents could
not directly challenge the provision agreed eveit dvas quantified. This issue had been
tackled by case law in England, but no similar sieci was reached in Scotland, making
Scottish pupils more vulnerable and leaving thevision outlined on their Record open to
greater interpretation (Riddell et al, 2006). Arp@gl against the terms of the Record could
lead to a case heard at the Sheriff Court andaloise might have deterred parents. Also a
short window (28 days after receiving the Recordsvwpermitted for appeals to be made,
almost certainly too brief a time for parents teedmine if provision was sufficient. Therefore
parents had minimal opportunities to show theisalisfaction with auxiliary aids and services

under education legislation.

Auxiliary aids and services were omitted from thenit of the DDA because parents

had the right to appeal under the SEN frameworkugho as demonstrated, this was
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inadequate. Many parents complained of discrimamatelating to aids and services in the
short-answer responses to the parents’ survey.DR©€ — Scotland caseworker interviewed,
reported that the vast majority of complaints madethe DRC helpline involved a
disagreement with the school over provision of a@dd services outlined on the Record and
the DRC were unable to support the parents beddesessue was outside their remit. The
parents who were involved in the in-depth intensesgported what they perceived to be a
series of incidents that involved discriminatiort bu investigation were able to isolate only
one incident that fell within the jurisdiction df¢ DDA and DRC.

The omission of auxiliary aids and services causetsiderable confusion over what
the DDA did cover. Many local authorities, schoafsl parents were mistaken in their belief
that ensuring buildings were accessible and tleattiriculum was inclusive, were required to
comply with Part 4: in fact these were covered IBPERA (2002). This confusion and the
lack of resources prohibited schools and local @ities from completing their response to

the DDA and ensuring compliance.

In summary the omission of auxiliary aids and ser\severely reduced the incidents
of discrimination experienced by pupils that cotddm a claim under the DDA Part 4. In
adopting a legal framework the DDA relied on pasemtd pupils to act as consumers and to
be sufficiently informed about their civil rights thallenge discrimination. The emerging case
law would then establish definitively what was ceage by the DDA. It is evident that there
was too much confusion over what could be covergdhle DDA to really give enough
parents the opportunity to make a challenge undet #. Consequently no case law has
appeared and the confusion over what schools aradl éwithorities need to know and need to

do remains.

9.5 The DDA Part 4 did not Impact on Scottish Schoo Is
Because: The Definition of Discrimination was too
Narrow

As well as having a narrow remit, the DDA Part disa narrow definition of discrimination.

Critically it also included caveats which permittechools to engage in some discriminatory
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behaviour. This further confused schools, localharities, parents and carers, who were
unsure of what constituted the basis of a claimis Bection will explore this using the
example of disruptive pupils as possibly lying algsthe remit of the DDA Part 4.

The definition of discrimination caused confusioor fparents. The three parents
involved in the in-depth interviews were clearlyokriedgeable and informed about the DDA
and about their rights but still did not have arsbunderstanding of how discrimination was
framed by Part 4. Parents generally, as signifigdeBponses to the parents’ survey, were far
less sure of the terms of the DDA Part 4 or ofrthigihts and routes to redress. The parents
interviewed had a sound understanding of discrittonagenerally, but their definition was
broader than the Part 4 definition. Parents relaisdrimination to the unfair treatment of a
minority group. To not discriminate was to treatpips equally. Further disability
discrimination was related to the discriminatiopesienced by racial minority groups. Rather
the DDA protected against less favourable treatnaault failure to take reasonable steps to
avoid substantial disadvantage. This may have medcwith the parents understanding of
discrimination, but the Act also provided some edseo this definition that significantly

narrowed the term.

The term ‘reasonable steps to avoid substantsdddiantage’ is contentious on two
counts. Firstly ‘reasonable’ is an arbitrary tema @chools might be forgiven for not knowing
how to interpret this. Secondly, ‘substantial’ segtg that schools were permitted to not take

steps to avoid mild or even intermediate degreeisaidvantage.

The second aspect of discrimination ‘less favol@'aibeatment was disliked by the
parents interviewed. They argued that schools,lamming that all pupils were treated the
same, were able to get away with discriminatoryavedur. This argument may not be
obviously clear as equal treatment should not edigsalimination. However in the case of the
in-depth interviews, the equal treatment relatedisaiplinary policies which allegedly did not
permit schools to acknowledge the impairment effélcat contribute to disruptive behaviour.
Thus, the parents interviewed argued that disergira child with organizational difficulties
(which might contribute to turning up late for dasoncentrating in class or incomplete

homework for example) that arise from a medicalggdosed condition such as ADHD or
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SEBD should be considered discriminatory. To putbisesargument as far as the parents who
were interviewed did, young people who were viol@enschool for a reason relating to their
disability should not face the same disciplinaryngdées as young people who are not
disabled. The parents invested heavily in an argiimieblame when arguing their position: a
disabled child should not be to blame for their @anment or any behaviour related to it.
Although only one school contributed to the in-dreptterviews | viewed documents relating
to temporary exclusions sent by a second schoal parent interviewed. From these two
accounts it is evident that some behaviour requadeével of discipline regardless of the
degree to which it was related to an underlyingdttion or impairment.

This leads to a wider argument about the definibdisability used by the DDA. The
term disability needed to be defined to restrigikility otherwise the subsequent demand for
resources (or additional support provision) woutit he supported by the resource limited
market. Thus the term disability could only be @plto people who were medically certified
by an expert professional. Additionally disable@dple needed to prove that their activities of
daily living were impaired by their disability. Thaore inclusive definition (which allowed
some medical conditions to count without this sogubn capabilities) was not adopted by the
DDA until after the field work period ended (canme2005). The definition of disability was
contested as a matter of course in employment cheeause many people were not
recognised as being protected under the DDA (Gapd@000). In fact, the DDA has had more
success in employment cases, but this is due intpahe ‘disability card’ being played in
appeals against dismissal. This has led employerautomatically contest the ‘disability
status’ of the claimant further relying on experpfpssionals and placing the claimant in a
position of defence. There has been difficulty @mgnstrating that individuals are covered by
the legislation, or that the discrimination thas leccurred falls within the remit of the DDA
(Gooding, 2000; Meager et al 1999). Similarly, theability-status of one of the young people

represented by the in-depth interviews was impyicihallenged by a local authority.

Within the academic literature, the debate comtgnabout whether conditions such as
ADHD and SEBD should be considered a disabilitye Tonfusion lies in the definition of the
conditions, though there is no consensus (Lloyd@®7)19most definitions do refer to socio-

spatial exacerbations of the conditions (DfE, 1994lhus a child, if supported adequately in
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school may not be impaired by these conditions (€001993; Lloyd and Munn, 1997),
calling into question the biological basis of thendition. This has not yet been contested in
an education case. It is pertinent to this thessabse all children and young people
represented by the in-depth interviews had a cmmdibcluded in this category of disability
and their point of issue under the DDA Part 4 wssoaiated with disruptive and violent
behaviour at school. Pupils described as disaffieare most at risk of exclusion as their
behaviour has been framed as unsupportable by kstioctures. However children who have
a disability are not automatically considered deszted, but disruptive (DfE, 1994b; Cooper,
1996). The distinction not only puts them into H#edent category, it allows them to escape
blame and use a label of forgiveness (Slee, 196k &d Maag, 1997).

Critically, research has shown that teachers havesied heavily in the distinction
between disruptive and disaffected behaviour (Matasl 1997; Lloyd and Norris, 1999;
Galloway et al, 1994) and respond reasonably tddimer while maintaining a commitment
to the exclusion of violent pupils, as Lloyd statéfights in school are not the same as
licence’ (Lloyd, 1997: 16). Yet where the differeniees, or where the line is drawn continues
to be contested.

The Warnock Report (1978) highlighted that a dé&bni of SEN should recognise that
some children have transitory needs, and would ittlade conditions such as ADHD which
are most likely to manifest during the secondaryication years. The SEN legislation
informed by Warnock also acknowledges that conagibke ADHD may require additional
support. However in allowing an imprecise provisionbe written into a Record, the SEN
framework placed little pressure on schools tor gdeglagogical practice or modify the school

environment despite the child having a conditicat ik exacerbated by these factors.

The Education (Additional Support for Learning) ¢8and) Act, (2004) would include
a child with ADHD under the definition of additidnsupport needs but would only provide a
co-ordinated support plan if the child demonstragdeiditional educational needs and also
required multi-agency support, and so in practicy raxclude many children whose main
difficulties exist only in the classroom. It is uear whether a legal challenge would result in a
diagnosis of ADHD being contested as not being wmyvdy the DDA. The case could be
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made that ADHD falls outside the disability categas it can be dependent on particular
environments and so would not satisfy the definitad impacting on daily activities. Thus
disability as defined by Part 4 of the DDA may exig pupils with conditions like ADHD

from the protection of the Act because their diffiees are pronounced in schools.

To consider the case of Robert, he did not have@i because his Mother felt that
his condition was supported by his school in |lcaathority A. A move to local authority C
was considered less supportive and Robert’'s betabecame disruptive, though the school’s
use of temporary exclusions suggests that theypideed the behaviour as disaffected. In
order to challenge this perspective, Robert's Motuight the protection of a Record, as she
understood that this would confirm that her son lBa@&EN and was blameless for his
behaviour. Therefore the onus would be on the ddmochange rather than her son. Having
established via a Record that her son had a diagnasndition and SEN, Cate assumed that
he would be protected under the DDA, and that theal would behave differently to her son
and ‘forgive’ his behaviour, yet found that he éonéed to be disciplined for reasons relating

to his condition, for example disorganization.

Drew’s parent also used the DDA Part 4 to challghganflexibility of school policies
structured for the ‘normal’ child in ‘normal’ cirasstances. The school resisted any change to
their structures thus not making a reasonable respdt is perhaps important to consider the
consequences for schools in not adapting theicyoii the disabled young person continued
to be disruptive, then schools were able to excledtber temporarily or permanently, thus
perhaps removing a pupil who was considered unstgdge, a drain on resources, or who
presented a risk in terms of league table perfoomaand school reputation (OECD, 1999;

Armstrong & Galloway, 1994).

It is evident that parents (those responding to shevey and participating in
interviews) need more guidance in how to understBadt 4 and particularly with the
definitions of disability and discrimination. TheRQ@ was setup in acknowledgement that all
stakeholders would benefit from a commission tlatld disseminate knowledge and indeed
the DRC — Scotland were well used by local autlesriand schools (as indicated by the

surveys). Despite outreach events and a DRC helplew parents had contacted the DRC
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despite wanting more information. For example, oRl§% of parents responding to the
parents’ survey in 2002 and 2004 had contacted®®R€ helpline despite the fact that 55.8%
of parents wanted information about their legahtsgand 43.3% wanted information about
legislation. This discrepancy was at least in pdtnction of low awareness of the DRC: only

28.9% of parents or carers were aware of the DRG oemit.

The parents or carers responding to the survey lbadawareness of the DRC
generally. Though schools were more aware of th€ @Rd had attended events, there was
some criticism of theCode of Practice for Schoo(®RC 2002b). The Code used practical
examples to illustrate the remit of the DDA Partadd to further define discrimination.
However a couple of schools (and as these commeets not a response to a specific
research question, more may have agreed) arguedthtbaexamples given in the Code
frequently highlighted issues around physical ascasd did not sufficiently approach the
tensions of including disruptive pupils, or how sals should go about balancing the rights of

disruptive pupils with other pupils in the class.

The Code of Practice for Schoo{®RC, 2002) went a long way in fact to explain how
the DDA Part 4 had defined discrimination. The Cadleays described it as a one-off less
favourable treatment where a child's opportunitpddicipate was limited for a reason related
to their disability, and in the circumstance whetieer non-disabled children were not limited.
That none of our parents generated an exampleHikesuggests either that the Code does not
fully represent the forms of discrimination expaded by disabled children, or perhaps more
likely, the unfavourable treatment allegedly expeced by our in-depth interviews were not
recognised as discrimination under Part 4 of theADDhe parents interviewed built up an
awareness of less favourable treatment, withouihgles and clear case of discrimination
occurring. Indeed this was reported in all our @pth interviews (see Chapter 7 and 8), each
parent reported a long episode of discriminatiolirgg, in the view of the parents, only when
the child changed or left school.

In summary, the definition of discrimination usegdmart 4 was too narrow to span the
actual discrimination experienced by Scottish midih particular the caveats placed around

the definition were perceived by parents to giveosts sufficient flexibility to avoid any
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meaningful response to the DDA. This issue was lighted by the tension between young
people framed as disruptive and disaffected. Sshoedponding to the survey would have
liked more support from the DRC on how to interghetir duties in the support of pupils who

were disruptive in school.

9.6 The DDA Part 4 did not Impact on Scottish Schoo Is
Because: The Appeals Process was Complex and
Intimidating

The next argument that contributes to the conctutiat the DDA Part 4 has not impacted on
Scottish schools is concerned with the appealsepitge available to those who want to
challenge discrimination. The conciliation servioifered by the DRC will be considered.
Also the absence in Scotland of a tribunal that baar disability discrimination cases is
criticised as deterring parents from pursuing aeoaf discrimination. In addition, in this
section | will explore the structure of the appgaiscess that enables a parent to make a case

on their child’s behalf which can effectively exdtithe child from the process altogether.

As discussed in some detail in Chapters 1 and f$gerson making a claim of
discrimination under Part 4 could be invited (ieyhsatisfy the DRC that the child or young
person involved is disabled and was discriminaigairest within the remits of the DDA) to
participate in conciliation. This service is a fowh mediation offered to claimants to help
them avoid a Court appearance. The conciliatioredito open dialogue between the parent or
carer and the school in an independent environnmetite hope that a positive way forward
could be found. The actual incident of discrimioatiwhich formed the basis of the claim
would contribute to this dialogue but the concibatdid not aim to reach a verdict about
whether discrimination did, or did not, occur. Egsaly, this then did not meet the needs of
parents. Those who took part in an interview hathébthe process of challenging their school
stressful and emotionally draining. Much of themaltenge had pre-dated their involvement
with the DRC as they had complained to the schioat| in some cases taken part in local
authority conciliation and one parent had takeiir th&éhool to Court with a civil case. Thus at
best, conciliation could only offer a repetitionwhat had gone before leading parents and the

school involved in the in-depth interviews to cam# that it was a futile exercise.
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Conciliation was not successful and contribute@acents closing their claim with the
DRC. Had they pursued it, they could have presetited case at the Sheriff Court. Though
the three parents interviewed were adamant that were equal to the Sheriff Court, their
withdrawal from the process suggests that this nmyhave been the case. Parents responding
to the survey did not, generally, want to pursumse of discrimination as far as the Sheriff
Court. In fact only 38.4% of parents or carers wquiirsue a claim this far. If the prospect of
having to appear in Court prohibits parents frorrsping a claim, then the DDA Part 4 cannot
protect the rights of disabled pupils and discration will continue unchallenged. In addition
to not providing the rights for these individualildren, the lack of case law also sends a

message to school and local authorities that gadicies and practice are not discriminatory.

England and Wales have a different appeals proeadhere a case is ultimately heard
at a tribunal. Many more cases have been heardgiakd and Wales demonstrating that this
process is less intimidating for parents. Since52@%e Additional Support for Learning
Tribunal (ASLT) has existed in Scotland to hearesasnostly in relation to the terms of co-
ordinated support plans. Just as the English Spediecation Needs Tribunal was extended to

hear disability discrimination cases, so the ASbiild be extended.

Even if the ASLT was extended, this might not bdfigent to challenge the
professional framework. Riddell et al's (2006) garéview of the tribunal found that it
suggested greater partnership working with parefile to challenge expert ‘opinion’.
However the professionals contributing to Riddell'study (including educational
psychologists, teachers, senior education offieaseducation development officers working
in the Scottish Executive) continued to invest mofessional frameworks, and remained

suspicious of consumerist behaviour,

Educational psychologists were of the view thageneral additional services were
being delivered when these were required and it img®rtant that parents were not
encouraged to become too critical and adversasiate this would spell the end of
partnership.

Riddell et al, 2006: 25
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The challenge for parents was considerable. ADDA relied on individuals to make
case law, pressure for organisations to change deone below. Consequently it required
people who had experienced discrimination and whwewocal, empowered and strong
enough to make a case. Only when cases had beercaudd other disabled people expect a
given level of protection. Therefore protection edeged on case law, which in turn depended
on those people who had experienced discrimindd@ng sufficiently empowered and skilled
to act with agency. This is particularly relevaatRart 4 cases in Scotland, as currently no
single case has been won implying that disabledlpeor their guardians do not feel
sufficiently empowered to use the legislation.sliclear that the legal framework has had an
increasing influence on education, but the moded mat useful for parents. Thus, in Scotland,
the fact that a case could end up at Court may daterred parents from initiating a claim
with the DRC. As a result the DDA Part 4 may noiéheen considered as an option by over
60% of parents or carers. There was some indicdtiom the surveys that parents felt
challenging provision was futile. The data genetdig the in-depth interviews revealed that
some parents were reluctant to openly oppose desishade by providers who they needed to
work with in future. For example two of the thresrgnts were keen to end their claim for fear
that their challenge had or would impact on pransoffered to siblings of the young person
who was central to the claim.

To summarise, despite parents or carers welcorhm@thos of the DDA this may have
imposed its own set of problems in practice. Thenpsed end to discrimination misled
parents who contributed to the in-depth intervieldsing the DDA Part 4 to make a claim was
stressful and emotional and this challenged theooné of the claim in all three cases as
parents withdrew. Thus cases were resolved asspuonaived to a different school, not because
the DDA had worked in supporting their challengeatldition many cases of discrimination
did not meet the restrictive terms of Part 4 oytlas outside its remit as they were related to

the provision of auxiliary aids and services.
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9.7 The DDA Part 4 did not Impact on Scottish Schoo Is
Because: Rights did not Emerge

The final argument proposed by this thesis is thatDDA Part 4 did not sufficiently protect

the rights of parents and pupils despite this baigntral feature of the Act. This section will
focus on why the right to an inclusive educatios,papomoted by Part 4, did not actually
change the pattern of provision in Scotland. Tkigien will then consider that if rights were

successfully promoted by Part 4 at all, it wasribbts of the parent, rather than the rights of
the young person that were paramount.

The DDA Part 4 promoted inclusion as a right lbpapils. Segregation into special
schools was generated by the disability movemenbeasg just one example of the way
disabled people were excluded from society (seg@teh& for a full discussion; Oliver, 1990;
Barnes, 1992). Certainly the social model in argdor the end of oppression, insisted that all
children should be educated together. The capabiliapproach as framed by Nussbaum
(2006) argued that in overcoming disadvantage thdapeople had to be involved in and
participate in wider social structures, particiyjagducation. The SEN framework had been
influenced by bureaucratic approaches that hadragd to impose segregated education for
some disabled pupils despite the promotion of sigkipractice since the Education Act 1944
(1945 in Scotland). Even the new label of SEN wasifficient to challenge the categorisation

of children into either mainstream or special sd¢ipd@cements.

The survey to parents revealed that fewer childepresented by the 2004 survey
were educated in mainstream than in 2002. The sam®ers of children were taught in
special units attached to a mainstream school,naor@ children were educated in a special
school in 2004 and in 2002. Further, data geneffated the parents” survey revealed that the
number of children with an autistic spectrum digsrdncluding ADHD educated in a special
school increased from 29.2% in 2002 to 41.2% ind2@@hoing Swann’s (1992) finding that
children who may be considered disruptive (thoughall children with these conditions are
disruptive) are excluded from mainstream educatiod increasingly moved into special
placements. This indicates that schools represdmtéide surveys used here were generally no

better in providing the kind of individual, non-moalised environment that would allow
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greater inclusion. If schools had been more supgorand more reasonable, then more

children and young people would have been educatadanainstream placement.

In addition inclusion was not always delivered iainstream schools. Several parents
responding to the parents’ survey described how liael to supplement the additional support
provided by the school in order to fully providecass to the school day and activities. Paying
for additional assessments, providing transport &mtth cover were all generated as
examples. Clearly children whose parents were naiol deliver these additional

commitments could effectively be segregated withainstream placements.

There was also no evidence that the rights messagee DDA had been used to
empower and facilitate the participation of disabéhildren and young people as they were
not involved in their own claim. As the ‘voice’ dfsabled pupils was missing from the claims
process, any resolution was unlikely to truly refléheir needs. In exploring this argument
further, I will turn to the principles of the sotiamodel and capabilities approach to outline
why participation is critical and then explore sorok the barriers that restricted the

participation of disabled pupils that emerged duitims research.

It could be argued that the ethos of the DDA isnsmted to the social model and
capabilities approach as both assume that disgiéeple should be afforded equality of
participation in achieving political, civil and ham rights. The capabilities approach argued
that this equality was achieved through particgoatin creating rules or laws that had a
positive outcome for those it represented (Nussba066). The DDA aimed to achieve the
outcome of ending institutional discrimination hypporting case law brought by the disabled
people who had faced this discrimination. Partldwadd parents or guardians to make that
challenge on their child’s behalf. Thus in challeggeducational structures disabled people or
their parents/guardians were exercising their jgalitright to contribute to the law that
represented them. In this way disabled people wweoenoting their civil and consumerist

identities as they were challenging society todfarm to meet their individual needs.

Even though consumerism had had some limited infleaen parents as detected in the

in-depth interviews and the parent survey, and éveis could be related to the DDA Part 4,
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no evidence was generated that suggested thatreshilokr young people were acting as
consumers. Therefore although the terms of the [aA 4 encouraged pupils to participate,
it was not interpreted in this way and participatrarely occurred in practice. The cases that
formed the basis of the in-depth interviews did imeblve the young people represented by
the claim of discrimination even though the youngeas aged 12 during the claims process
and thus considered to have the ‘capacity’ to pigdie under the Children (Scotland) Act
(1995). The parents interviewed were opposed to thddren being involved in the claim,
nor was | encouraged to involve them directly ims thtudy (though no parent explicitly
opposed this). This issue was highlighted by theCDdaseworker: she reported resistance
from parents in involving their children in the dgnce gathering stage of the claims process.
Yet young people did contribute they were foundeoinsightful respondents able to engage
actively with the process and the complexitieshe® DDA Part 4, echoing the findings of
Alderson, (1993).

By not involving their children in the claim, patsnwere creating a barrier to
participation that challenged both the inclusivessage of the capabilities approach and the
rights agenda. Without the DRC — Scotland’s intetvm, disabled pupils would have been
excluded from participation in the case law thauldanfluence the terms of the legislation

that impacted on them and their access to lifefsoojinities.

Thus the parents were culpable in imposing a praegdtructure on the DDA Part 4
that prevented it achieving an outcome of equalitglusion and rights. The treatment of
children as passive dependents that should havisiales made for them reinforces the
exclusion of disabled people generally (Oliver, @29n retrospect, | could have invited the
parents involved in the in-depth interview to cairthis challenge, but at the time of the field
work | had not considered the possibility that thparents could have created such barriers.
This is just one example of the hermeneutic gapgrdesd by Giddens (1993). Indeed it was
through the analysis that other evidence emergat shpported the notion that the young
people were viewed as dependents rather than agemis parents had acted in the ‘best
interests’ of their children without allowing thetime agency or dignity of deciding what that

was for themselves.
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In summary, the DDA Part 4 does not require thdtledn are placed at the centre of a
claim and this allows their views and wishes toslelined. The protection of children may
be necessary and it may be right to avoid theioliement in the legal process but in building
the DDA Part 4 in this way, it failed to offer amancipatory model for the children it
represented. Perhaps then the DDA’s outcome cooldbe achieved because the political
procedures applied did not fundamentally recogtiiaeall people are equal, with equal rights
to freedom and human dignity. Though parents maae leen able to engage with the new
rights under Part 4, disabled pupils were sevarsyricted from any engagement despite the
efforts of the DRC — Scotland. In not successfudlglising the rights of disabled people in
practice, the DDA, in effect, contributed to thepogssion of disabled people.

9.8 What went wrong: A Conclusion

In addition to the conclusions drawn thus far, beothree elements will be considered here.
These are themes that span across the six contdupresented. Firstly, evidence from the
surveys demonstrates that although issues arogaditiy increased between 2002 and 2004,
local authorities and schools also demonstratectased awareness of the SEN framework
showing perhaps confusion over how Part 4 had d@eéno challenge the existing framework.
Secondly, the timing of the DDA Part 4 over-burdeiSzottish schools. The consultation of
the Additional Support for Learning Act (2004) olag@ped with the implementation of Part 4.
Given the overwhelming dominance of the SEN framéwio the education of disabled
pupils, schools and local authorities evidently teht the ASL Act needed to be a priority.
Finally and perhaps due to the overlap of legistaimpacting on disabled people, disabled
people were hidden by the DDA Part 4. As | will demstrate with reference to the
capabilities approach, procedural justice canngtioanless disabled people are involved in
how laws are formed. This argument relates to te®ipus section, but the argument here is

framed in a theoretical analysis: disabled pupiisnibt participate in using Part 4.

The surveys to local authorities and schools rexkahat disability had greater
prominence in education structures in 2004 comptarye&2D02. This was demonstrated by the
rise in policies, committees and champions withpac#ied remit for disabled pupils. Yet
during the same period Special Educational Nee@NjSalso became more embedded in
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education structure. Further, some schools and &gaorities had already started to use the
term ‘additional support needs’ to describe disadlgapils showing that attention to the ASL
Bill had eclipsed the DDA Part 4. This suggestd tiesponses made by schools and local
authorities ran alongside existing structures geby SEN or general education legislation
rather than contesting them. Thus if the DDA haghdtbto challenge the status quo by
promoting inclusion and equality, then it had mapacted sufficiently on Scottish schools to

change structures and achieve this.

Secondly, the introduction of yet more legislation the form of the Education
(Additional Support for Learning) (Scotland) ActO@) (ASL Act) further muddied the
waters. The then Bill's consultation with schoofglassociated organisations was picked up
by the 2004 survey. The survey to schools and lagtiorities revealed that they had already
started responding to the forthcoming Act, thusled#ihg resources from the incomplete
response to the DDA Part 4. There was evidencedhkadefinition of additional support needs
as introduced by the Bill had already replaced Bf@A’s definition of disability in some
schools and local authorities, essentially causiisgbled pupils to be hidden within a wider
definition. In addition 27.3% of schools and 36%lotal authorities were not planning a
distinct response to the ASL Act compared to waskealfor the DDA Part 4. This suggested
that schools and local authorities had interprétedintended ‘outcomes’ of the ASL Act and
Part 4 to be the same. This supports the argurhanhttie anti-discrimination outcome of the
DDA Part 4 could not be achieved because schoaldamal authorities did not perceive it to
be distinct from the SEN framework that permittéscdmination in the form of segregation

from inclusive learning and academic success.

In turn, the implementation of the ASL Act was soppd by £24 million of Scottish
Executive funding (Riddell et al, 2006). This mortesad funded an Implementation Officer
post in each local authority in Scotland and tragniior key staff. No funding was provided by
the Executive (or Westminster) to implement the DB&t 4. Though the DRC did exist, it
was funded from Westminster and could not compdite tive integrative work or the volume

of resources supported by the Executive in implémgrhe ASL Act (2004).
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The third argument relates to the procedural apptio of the DDA Part 4, which did
not sufficiently engage with disabled pupils. Thapabilities approach will be used to
substantiate this argument and | will begin withreef recap of what this approach argues.
The capabilities approach is a framework which ¢ewsn the utilitarian concept that
disadvantage is analogous only to income. Ratheafiproach seeks to frame inequality as a
matrix where barriers to being and doing are carsid as contributing to disadvantage (Sen,
1980; 1985). Within this model, income or impairmbacome elements which fluctuate and
co-exist, impacting on a person’s capacity to acghequality and well-being, and in so doing,
contribute to the ‘capability set’ (Burchardt, 2Q004ritically education is given central
importance by the approach as it is fundamentbktng and doing. That is through education
we earn greater access to opportunities to paatiejpbut also better appreciation of our
opportunities. Thus full participation in educatisrrequired in order to achieve social justice,

for only those educated are able to fully partitedaeyond education.

The outcome of ending discrimination required thetipipation of disabled people, if
the legislation was to be meaningful and efficiehtargue that the outcome of ending
discrimination, at least with regard to disablegifsuihas not been achieved, and hope to
demonstrate that this is in part due to the natidrthe legislation, which was not built to

deliver the outcomes it aimed for.

The capabilities approach is like the criminalltribhat is, it starts from the outcome:
with an intuitive grasp of a particular content,h@wving a necessary connection to a life
worth of human dignity.
Nussbaum, 2006: 82
In the above quote, Nussbaum used the analogycaofménal trial to explain how the
capabilities approach should work in practice. Thua criminal trial, the outcome of a just
verdict is paramount and the procedure that leadlset verdict must be just for the outcome to
be realised. Therefore for the DDA to tackle thecdmination of disabled people, it had to
adopt a just procedure. | argue that at some poithe development of the DDA Part 4,
attention deviated from this outcome. Nussbaum §2@0dgued that political procedures (for
example, a constitution, economic or legal strietyare used to create the rule or law and

achieve the specified outcome.
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In practice then, there may be tension within tHeADbetween people needing to
behave autonomously but perhaps living lives theatehaccentuated their dependency on
others or on technology. There has been a fair atnafiterature examining the dependency
culture that has sometimes dominated the livessabied people (Zola, 1982; Oliver, 1996)
and disabled children in particular (Shakespeade\Vaatson, 1998). According to this theory,
disabled people are less likely to be treated es &gents and so are less likely to behave as

free agents, and thus their rights under the DDsAcampromised.

That is not to say that disabled people do not thar lives as free agents, just that
those most at risk of experiencing discriminatioaynbe the most dependent. And this again
must feed directly into this research, as anotepeet of our focus sample’s multiple identity
is that of child, so in more than one way, the peoyho have been discriminated against are
less likely to have experience of free agency. fsded, the DRC — Scotland did try to
facilitate the contribution from disabled pupilstpas this research has shown, they continued
to be hidden from participation.

In summary, the timing of the DDA did much to iriege with its impact in Scotland.
Schools and local authorities prioritised theip@sse to the ASL Act for two major reasons.
Firstly the new concept of additional support needs replacing the SEN category and so all
structures set up for SEN and disabled pupils reddebe reconsidered. Secondly the
implementation of the ASL Act was funded and schdacal authority had the resources and

personnel to focus on additional support at thé abdisability rights.

9.9 Discussion and Future Directions

For all the reasons outlined in this Chapter, ti@ACPart 4 has had little direct impact on

school education policy and practice in Scotlarauigh it may have had some impact in terms
of policy review. In this final section, | will re@w some of the conclusions drawn. | will use
this to propose future directions the DDA and etiooapolicy might take to become a more

effective tool in fighting discrimination.
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The DDA needs to include auxiliary aids and semvicBo omit this is to permit
discrimination to continue. This should be seenaapriority as responses from parents
interviewed, parents surveyed and the DRC casewa@§jeee that the additional provision
currently provided for pupils with a recognised #@iddal need is inadequate, inconsistent and
discriminatory. Though the current ASL Act (2004w offers an easier route to redress
(appeals against the Records involved the Sheaifrt} thanks to the Tribunal, this might not
make much difference as the Tribunal hears cadatng to Co-ordinated Support Plans
(CSPs). Hugely lower numbers of children are exguetd have a CSP compared to a Record.
For example, one local authority responding to Ridet al’'s (2006) review of early responses
to the ASL Act had reviewed 400 Records and praVviolely 27 CSPs (this constitutes 7% of
pupils formally Recorded). Other authorities reeeah similar pattern of provision. As a
consequence pupils need the protection of the DAhe provision of auxiliary aids and
services. Not least because many are dependentomsipn in order to fully access the
opportunities within education and opportunities life that derive from a successful

performance at school.

The DDA Part 4 had a much bigger impact on unitieisand colleges due to the post-
16 strand including auxiliary aids and serviceshimitits remit. Another reason the DDA may
have impacted more in the higher and further educatector is the heightened consumerism
brought about by students being increasingly resipten for funding their place and thus

being more likely to assess the value and retuthef investment.

The second proposal is that the duty to compiy wie DDA Part 4 should be applied
to all Scottish schools. The survey to schoolsakacethat independent schools had done more
to respond to Part 4 and this is due, at leastim, po having legal responsibility. All of the
parents interviewed and many responding to theesuinad complained to their child’s school
about what they considered to be unfair treatmétter child. If all schools in Scotland had
responsibility, then these early challenges mayehbgen considered more seriously and
effectively responded to. By placing responsibibtythe local authority level, parents had to
go through a number of levels to complain. Thusllehges against the school involved
multiple meetings, mediation and possibility coiatibn. Such procedures would often

involve senior officials and this may have increhtee stress and intimidation felt by parents.
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These processes were completed by parents invatvdte in-depth interviews even before
they approached the DRC. As a consequence thetparene emotionally exhausted by the
time they arrived at the DRC’s conciliation.

Connected to this proposal, Scottish state schslotsild do more to increase the
participation of pupils and parents. This mightdive greater numbers and greater power for
parents willing to contribute on school boards.ollyh this system, parents would be able to
communicate directly with the school and influecb@nges before existing structure become
barriers. Greater participation of parents woulsoagive them the skills and expertise to
consider themselves equal to professionals andblea@ challenge them should an issue need

contesting.

In addition to increasing responsibilities for gols, there should be recognition that
schools need more support. Without the personnetesources to apply energy to the
implementation of Part 4, schools have become dbp#ron agencies such as the DRC. The
new Equality and Human Rights Commission could wiseflirect attention to this area. In
particular, schools need more help in understanthegrights of disabled pupils that can be
disruptive during the school day. This would alsméfit from a research focus. The DRC’s
ten year review argued that case law had not emdrg@art 4 because many cases settled
before a formal hearing (DRC, 2007). In terms &f tAses that the DRC knew about then (but
which did not appear in Court or at SENDIST) mamgrevrelated to discrimination against
disruptive pupils with a diagnosis of ADHD or SEBThis could present a rich source of data

to inform a clearly contentious issue.

The third proposal is that the DDA stops using hbilgg as a requirement for
protection. As disabled people get no financial pensation if they win a case (this is true for
Part 4, as employment cases often revolve aroumagful dismissal, it is possible to win
compensation), there is arguably no value in mestg eligibility. My argument hangs on the
difficulty in using consumerism to challenge prafiesalism. In order to make a case under
Part 4, children or parents need to act as consulmenssessing the service provided and if
dissatisfied, request better provision. Assumingt tia parent or child is sufficiently

knowledgeable, empowered and determined to makseatbat meets the DDA'’s definition of
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discrimination and they make it into a Court (asddéscussed this is improbable) they then
have to defend their eligibility to receive the f@aion of the Act. Before the Court hear of
the discrimination or place focus on the schoatytimust judge whether the claimant has a
valid status (is disabled). In addition, this vetds made by (legal) professionals based on the
judgements of (medical) professionals. As claimaelg on professionals to corroborate their
status an imbalance exists and power is placed dway the disabled person. Thus, the
imbalance that exists between disabled people evfdgsionals in education is reinforced by
an appeals process that is supposed to be praehbeir rights (Gooding, 2000; Meager et al
1999).

As stated, the DDA should lose the disability eciégeEveryone has the right not to be
discriminated against. By having to establish aldigy, the DDA offers no protection for
people assumed to have a disability or people \abe tliscrimination because they associate
with a disabled person (Gooding, 2000). There seenisasis for this segregation to continue.

I will finish with a final thought that has beenagied by this project. Given that social
structures discriminate, | see that without chasgme people are necessarily excluded from
mainstream education. It is not in the interestalb€hildren to share the same space as their
peers all of the time. Being together for six hoaday, to listen to the same lessons, be set the
same attainment targets or to sit in the same dxalis is not equality. The social justice
argument made by this thesis is that more pupésexcluded than is necessary. Therefore
more children and young people are denied theltsi¢p participation. This is discrimination
and addressing it is a moral necessity. It has b#ewed to continue because the DDA Part 4
has created a paradox in practice, as it has reregupils placed in multiple layers of
dependency to become inexplicably empowered, krdiyelable and skilful enough to make a
claim. While no claim is forthcoming, schools anddl authorities can encourage themselves
to invest in the idea that discrimination is noppaning. This paradox should be challenged
by recognising that those who face discriminatimnunlikely to be sufficiently empowered to
challenge discrimination. It must be correcteddocial justice to exist in Scotland.



