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INTRODUCTION

The legal status of the sea~bed and ocean floor is undoubtedly

“one of the most important international problems of our tho".l

Some international lawyers have even suggested that the international
conflict over the sea~bed is the most important dispute in man's
hi.tory.z This significance arises from the enormous economic and
strategic values assoclated with the sea-bed. With regard to
economic values, the natural resources of the sea-bed and the
subsoil of the deep sea and ocean floor have become accessible as

the result of sclentific and technological advances. Eventually,

it will be possible to exploit all resources of the sea~bed at

any dopth.3 This exploitation of the sea=bed resources will affect
the economic balance of the world., With regard to strategic

values, the Great Fowers have already carried out considerable
pesearch on the question of military installations on the sea-bed.
The exploitation of the strategic values of the sea-bed will affect
the balance of power in the world.b' Consequently, for both

economic and strategic reasons, the legal status of the sea~bed and
ocean floor will affect the very structure of intermational relations.

A comprehensive study which covers the legal regimes of various
jurisdwctional zones of the sulmarine areas (the bed and subsoil of
the internal waters, the territorial sea-bed, the continental
shelf, and the deep sea~bed and ocean floor) is highly desirable.
However, such a study is too wide and impractical for the purpose
of this thesis. The scope of this thesis is confined to the legal
regime of the continental shelf. This regime provides exclusive



rights for coastal States to control and benefit from the sulmarine
areas beyond the territorial sea up to the outer limit of the
continental margin.

SUBJECT
This thesis falls into two main parts. Fart I is concexrmed with
the definition and delimitation of the continental shelf under
both conventional and customary laws. PFPart II deals with the
practice of the rersian Gulf coastal States with respect to their

continental shelves.

The object of Part I is to present an up~to-date account of the
development of the legal regime of the continental shelf. The
study is primarily concerned with the quantitative aspects of the
continental shelf, namely where its outer limit should be drawm

and how it should be delimited between opposite and adjacent States.
The qualitative aspects such as the degree and nature of coastal
State's authority over its continental shelf are discussed only

to a limited extent. The work does not deal in detail with the
rights of coastal States to explore and exploit natural resources,
control scientific research, gain military benefits, farm the
sea~bed, or other possible exercisable rights within the continental
shelf. All issues related to the International Sea~Bed Area
(excluding the question of national - intemmational boundary).

also fall outside the scope of this thesis.

The subject of Part II is the clarification of the law of the

continental shelf as applied and practised in the region of the
Persian Gulf. The problem of defining the national-international



sea~bed boundary does not arise in enclosed or semi-enclosed seas
such as the Fersian Gulf, So the entire submarine area of the
rersian Gulf falls within the legal definition of ‘continental
shelf'., The chief difficulty in such cases is the delimitation
of the continental shelf among opposite and adjacent States. This
study provides detailed background material regarding delimitation
of the continental shelf among various Gulf States, It analyses
all the mutual agreements on continental shelf boundaries in this
region. Where the continental shelf boundaries are still undefined,
it will firet clarify the positions of the States concerned, and
secondly, suggest the appropriate method f£or delimitation.

FURKOSE

The primary purpose of Part I of this study is to examine the
development of the legal regime of the continental shelf during

the last few decades (Chapter II). This requires scientific and
legal definition of the term ‘continental shelf’ as well as
clarification of the legal basis of the doctrine of the continental
shelf (Chapter I). The ultimate purpose of Fart I, however, is

to present an analysis of all quantitative aspects of the conti-
nental shelf in the contemporary intermational law of the sea. This
includes first national practices and policies on the continental
shelf (Chapter III), and secondly, delimitation of the continental
shelf between opposite and adjacent States (Chapter 1IV).

Fart II examines the actions taken and policies followed by the
coastal States of the Persiasn Gulf with respect to their continental
shelves. The character of State practice on the continental

shelf has been constitutive, and not merely declaratory’ Despite



such great significance the value of these unilateral acts has
been one of the least studied issues in the technical field of
internationsl 1aw.® This is clearly seen in the case of Gulf
States practicé, the study of which is most difficult on account
of the scarcity of accurate information. Both the paucity of
literature on the continental shelf practice of the Gulf States
and the tremendous ooono;ic importance of the oil and gas resources
of the Perslan lnlf.7 indicate the need for a comprehensive study .
of the continental shelf situation in the Gulf. It is the aim of
the present thesis to meet this requirement.

METHOD_OF STUDY
The presentation in this work follows the normal manuals of the

international law of the sea. There are, no doubt, close inter-
connections between the h&ti. political and economic aspects of all
issues related to the continental shelf. However, Part I of this
study is purely a legal rather than a political or economic study.
Where the non-legal discussions are occasionally set out, it is

only in schematic fashion. This is compensated for in rart 1II, where
the political backgrounds of delimitational issues in the iersian
Gulf region are adequately discussed.

The evolutionary character of the law of the continental shelf is
kept in constant view throughout the thesis. The pattemm of this
gradual development is generally taken here as beginning with the
Gulf of Paria Treaty, 1942, and ending with the latest draft
Convention on the Law of the Sea, July 15th, 1977, being debated

at the Third United Nations Conference on the Law of the Sea
(uNcLos III), The intermediate stages of this pattemn covered



here will include the Truman Proclamation, 19%5, and its subsequeant
State practice, the proceedings of the International Law Comissions,
1950 - 1956 (I.L.C.), the First United Nations Conference on the
Law of the Sea, 1958, the ruling of the InternmationalCCourt of
Justice (I.C.J.) in the North Sea Continental Shelf Cases, 1969,
the resolutions adopted by the iUnited Nations General Assembly,
1967 = 1973, and the proceedings of the United Nations Sea-bed
Committee, 196¢ - 1973.

The constitutive nature of the early bilateral and unilateral
actions on the continental shelf (such as the Gulf of Paria Treaty
between the United Kingdom and Venezuela, 1942, and the Truman
Proclamation, 1945) is kept in constant focus. Due weight is also
given to the later contribution of national practices and policies
to further developing the law of the continental shelf. The whole
study in general, and Chapter III in particular, shows that all
legal and pdlitical principles and doctrines have ultimately been
dominated by the national economic interests of the States concermed.

SOURCES

The quantity of literature in the field of the law of the continental
shelf is voluminous. For rart I, which deals with the

guantitative aspects of the cantinental shelf, the following

sources were used:

a. proceedings of the I.L.C.
b. proceedings of the 1956 UNCLOS
¢, proceedings of the United Nations Sea~Bed Committee

d. resolutions of the different bodles of the United Nations
on the law of the sea



e. proceedings of UNCLOS 111
f. national proclamationa and legislation
g. bilateral and multilateral treaties

The United Nations Publications, housed at the iitchell Libwary,
Glasgow, provided all aforementioned first~hand materials needed
for Part I. The writings of international lawyers were used as
secondary sources to elaborate the legal arguments. Thanks to
the Inter-Library Loan Scheme all required materials could be
consulted - with few oxcopti;zn- - at the University of Glasgow
Library. Research trips to the Library of the Institute of
Advanced Legal Studies, london, provided direct access to such
materials when necessary.

Written material on the practices and policies of the coastal
States of the rersian Gulf with respect to the continental shelf
is negligible. The author was highly dependent on the services
provided by the following institutions in Irani

a. The 'lLegal Department' of the Ministry of Foreign Affairs

b. The ‘Information Centre' of the Ministry of Information
and Tourisam

¢ The 'Institute for International iolitical and kconomic
Studies', Tehran

d. The 'Inter-University Hesearch and Information Centre'
of the College of Mass Communication

Almost all these materials were in rersian. The official government
Gasettes of other Gulf States (in Arabic) were also among the



first-hand sources. Statements made by the representatives of
the different Gulf States at official international and regional
conferences, specially those at the First and Third UNCLOS, were

thoroughly examined.

As second sources, the result of any relevant published or
unpublished researches in Inglish, Persian, and Arabic were used.
Most of the detailed information concerning the law of the
continental shelf in the Jersian Gulf were collected during
research trips to Iran. Full use was made of any item of information
obtainable by correspondence from the Embasaies of the Gulf

States in both lLondon and Tehran, the legal departments of

relevant Ministries in each of the Gulf States (such as the
Ministries of Froeign Affairs, Ministries of 0il and Minerals,
Ministries of Information, etc.), and any other official institutions
inside or outside the region. Unfortunately language difficulties
prevented the exploitation of other relevant world-wide research.

The author benefited from a personal visit to different parts

of both shores of the Persian Gulf. Most secondary sources used
for Paxrt II were supplemented by interviews with the staff of
Iran's Ministry of Foreign Affairs, members of the Iranian
Delegation to UnCiLLS, the legal advisors to the National Irmnian
0il Company (Nlt,u).. and numerous Iran%an and Arab Mc 1m-rt.

v
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CHAPTER I

THE DEFINITION OF THE CONTINKNTAL SHELF

I. THE CHARACTERISTICS OF THE SUBMARINE AREAS: GEU-rHYSICAL
AND LEGAL DEFINITION.

This Section deals with the definition of the different parts of
the submarine areas. It is divided into two Sub-Sections., Sub~
section A gives a prief account of the sutmarine geology and
geo-physics. Sub-Section B. deals with the legal division of

the submarine areas.

A. SUBMARINE GEOLOGY AND GEO-FPHYSICS

The purpose of this Sub-Section is to give an accurate account

of submarine geology. It presents the definition of some scientific
terms which are relevant to the law of the continental shelf.

Some physical facte regarding the dimensions of the sutmarine areas

will also be given.

The greatest part (71%) of the so0lid crust of the earth is covered
by the sea..l This part of the earth's crust, which lies directly
under the fluid element, is called ‘sea-bed’'. The terms ‘sea-bed’,
‘ocean floor', and bea-bottom' are lynonynous.z The soil
beneath the sea-bed is known as the subsoil of the sea. The sea-
bed and the subsoil together are usually known as the submarine

AIOIB.B

The submarine areas are distinguished by different divisions and
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subdivisions according to their physical characteristics. They
may be classified in different c:»,t'.ogo:ri.on.‘+ The main dividing

factor is the geological structure of the submarine areas which is
basically either continental or oceanic in formation. This
distinction, as will be shown, is the main reason for distinct
legal regimes for the respective submarine areas. In the light of
more accurate information, the submarine areas have been classified
in three main second-order features, the continental margins, the

deep sea-bed and ocean floor, and the major oceanic ridge systoll.j

1. Continental Margin

The continental margin borders the continents and the larger islands.
It covers 20.6 per cent of the sea-bed. As the word ‘'continental’
adequately indicates, it has been proved that the continental

margin is an extension of the same geological nature as the
continents thol-olvos.é The continental margin includes the
continental shelves and shallow epicontinental seas that are now
flooding continental areas, as well as the area between the shelves
and the deep ocean bcsin-.7 The area of the continental margin

may be subdivided into the continental shelf, the continental

slope, and the continental rise. The geo-physical situation of

these sub~divisions has been characterized as follows:

1.1 The Continental Shelf
The continental shelf refers to the zone around the contineats,
extending from the low-water line to the depth at which there
is a marked increase of slope to greater llopo.b The increase
in depth is gradual until there is a steep slope to greater

depth. Where this increase occurs, the term ‘shelf edge’



1.2

is appropriato.g Conventionally, the outer edge of the
continental shelf is taken at 100 fathoms (exactly 152.885 metres)

or 200 metres. It may, however, lie between 20 and 300

fathon-.lo

The continental shelves are characterized by structure and
stratigraphy that are similar to, or are natural continuations
of, the structure and stratigraphy of the adjacent land. That
is why some mineral deposits found in upland locations (such
as large deposits of petroleum and natural gas) are also

11

found on and beneath the continental shelves, The breadth

of the continental shelf varies from a mile or so to 300 11103.12

The Continental Slope
The continental slope is the zone bordering the continental

shelf, It extends seaward from the shelf edge at declivities
of about 4°15' down to the depths of 1,200 - 3,500 metres.
The outer edge of the continental slope approximately marks
the boundary between the low density rocks of the continents
and the high density ones of the deep ocean floor or thc
intermediate ones of the enclosed or marginal 5033.13 The

continental slope has been described as:

*(T)he greatest topographic feature on the face of
earth an escarpment 3-1/2 km. high and over

350,000 km. in length, which is in turn the surface
expression of the greatest structural discontinuity

on the earth's surface, the transition from continental

to oceanic crust.nl#



1.3 The Continental Rise

The continental rise is the zone that borders the base of

many continental slopes. It exists in situations where the
steep portion of the continental slope is terminated on its
seaward edge by a gentle slope which may extend for a sub-
stantial distance into the deep-ocean basins. It has a smooth
declivity that averages 30' to depth of 3,500 - 5,500 netros.l5
The sedimental structure of the continental rise creates a
significant problem in some instances in loeating the actual
edge of the continental formation since it may overlie deep

ocean structures at this seaward edgo.l6

2. The Deep Sea~Bed and Ocean Floor
The deep sea-bed and ocean floor is the oceanic crust which is

thim and "quite different in nature from the continental crust
underlying the continents and continental shelves and slopes™.
This covers a far larger area than the continental margin. The
deep sea-bed and ocean floor includes the mid-oceanic ridge, deep
sea trenches and plates, abyssal plains and hills, turbidities, and
pelagic sediments.'’

3. The or Oceanic Systems

The third class of features may include shallow banks, aseismic
ridges and seamounts. Some of the shallow banks, which rise from
abysall depth, bear islands or islets; some other are entirely
submerged. Aseismic ridges, the largest feature in this section,
are all volcanic. OSeamounts rising from the deep sea-bed and ocean
floor are almost always volcances, Some are assoclated with seismic

or aseismic ridges, others are independent.w



The following table shows the dimensions of the main sea-bed ameas.

Gradients

Widths

Depths
Gradient:s

Thicknesss

15

19

Continental Shelf

Averages 40 = 60 miles

Ranges less than 1 mile to over 750 miles
(outer edge)

Average# 436 feet (133 metres)

Ranges 164 - 1, 804 feet (50 - 550 metres)
General Hange: 436 - 656 feet (133 - 200 metres)
Averages 13 600 (0.1°)

Continental Sloge

Averages 10 = 20 miles ( 16.1 - 32.2 kms.)
Ranges 9.3 = 50 miles (15 - 80.5 kms.)

(outer edge)
Averages 5,998.4 feet (1,830 metres)
Ranges 3,280 = 16,400 feet (1,000 = 5,000 metres)

Common Hanges 2° - 6°
Averages about 1 3 14 (4°)

Continental Rise

Range: May be as much as 620 miles
Ranges 4,920 - 16,400 feet (1,500 - 5,000 metres)
Range: Less than 1.40 (about 1.5°) down to 1 s 1.000

May be 0,6 = 6.2 miles (1 - 10 kms.)
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of Sea X O De

Accoxrding to Sevendrup, Johnson and Fleming in 'The Oceans, 1942,
the percentage of sea floor between various depth is as followss

Depth Internal Individual Zones Cumulative Total
(metres)
0~ 200 7.6 7.6
200 = 1,000 4.3 11.9
1,000 = 2,000 4.2 16.1
2,000 - 3,000 6.6 22.9

The sulmarine areas of the closed (or inland) seas and those of

the open seas are subject to different legal regimes. Also the
various parts of the submarine areas of the open seas are under
different legal regimes. The submarine areas may be divided into
four jurisdictional zones, the bed and subsoil of the internmal waters,
the territorial sea-bed, the continental shelf, and the deep sea~bed

and ocean tloor.zo

1. The Bed snd Subeoll of the Internal Waters

The terms ‘internal waters' and 'inland waters' are synonymous
in the legal sense. The sulmarine areas of the inland or closed
seas (like the Caspian Sea) and internal waters (consisting of
bays, harbors, and other incursions of the sea into the land)
are under the legal regime of complete territorial sovereignty.
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Article 5(1) of the Geneva Convention on the Territorial Sea and
the Contiguous Zone (1958) states that the waters on the land-
ward side of the baseline of the territorial sea form part of the

21 Therefore, the sea-bed and subsoil

intemmal waters of the state.
of such parts of the open seas immediately adjacent to the coasts
are subject to the same legal regime as the inland or closed
seas. That 1s to say that the coastal State exercises over the
submarine areas of both inland seas and intemmal waters the same
sovereignty as it exercises over its land texritory., This legal
status is based on the anclent rule that the sovereignty of the

State, in its territory, extends‘usque ad caslum et ad infermo'

(up to the heavens and down to uudopths).zz

2. The Territorial SearBed
In contemporary international law the texritorial sea along with
its bed and subsoil, as well as the alr space over it, falle within
the mi@ty of the coastal States. The territorial sovereignty
of the coastal States over the territorial sea-bed is absolute, and
should be interpreted in its most strict semse. As regards V
the territorial waters, however, the sovereignty of the ceastal
States is subject to the Jjurlsdiction of flag States of the foreign
vessels and to the right of innccent passage of foreign ships
through the sea (unlike foreign aircraft which have no right of
innocent pnugo).23

3+ The Continental Shelf
According to the traditional regime of the high seas, the submarine
aress beyond the territorial waters could not be under the

sovereignty of any Stah.z" A new legal norm, however, evolved
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when the wealth of the submarine areas outside the territorial

sea was found to be of enormous potontial.25 In order to conserve
and utilise these resources the coastal States put forward claims
to exclusive rights over the economic resources on or under sub-
marine ares out&iio the territorial sea~bed but adjacent to it.

In consequence of govermments' claims from the 1940's onward, a
specialized legal regime, known as the regime of the continental
shelf, was established. This regime provides exclusive rights for
coastal States in respect of the resources found at the sea-bed
and the subsoil of the submarine areas adjacent to the coasts

outside the territorial seas.

The geological definition of the term ‘continental shelf' has
already been discusued.26 The legal and scientific references

to the continental shelf are not identical. They differ basically
in determining both the inner and the outer limits of the continental

shelf.

The continental shelf is geologically defined as the zone around the
continents or larger islands. In other words, the portion of the
continental shelf starts immediately from the coast. In legal
terms, however, the sea-bed directly adjacent to the coast is not
part of the continental shelf, it may be the floor of either
internal or territorial waters. The inner limit of the continental
shelf, in the legal sense, is the outer edge of the sea-bed of

the territorial waters. This is to say that the outer limit of

the sea-bed and subsoil of the territorial sea represents the inner
limit of the continental shelf.
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The outer limit of the continental shelf is not the same in legal
and geological senses. According to custuwmary laternaligmal / law,
the seaward limit of the continental shelf is the outer edge of
the continental urgin.27 Article 1 of the Gemeva Convention on
the Continental Shelf, 195& (GCCS) defines the continental shelf
as the "sea-bed and subsoil of the submarine areas adjacent to
the coast but outside the area of the territorial sea, to a depth
of 200 metres or, beyond that limit, to where the depth of the
superjacent waters admits of the exploitation of the natural

20 The isobath and exploitability

resources of the sald areas"”.
criteria may or may not be found in the geological continental
shelf., irofessor k.D. Brown, writing in 1970, asserts that the
legal continental shelf under Article 1 of the CGCCS may extend

even beyond the natural prolongation of the land urritory.zg

Furthermore, the 'fall off' of the continental shelf towards the
ocean floor is a substantial element in the geclogical definition
of the sholf.jo The legal regime of the continental shelf,
however, is applied to those regions which do not reach an abrupt
‘fall off*, like the North Sea, the Baltic Sea, and the rersian
Gulf.”) The continental shelf in the legal sense, therefore,
neither starts nor ends at the same point as the continental shelf
in geological terms.

4. The Deep Sea-bed and Ocean Floor

The deep sea-bed and ocean floor, namely, all submarine areas
beyond the legal continental shelf, are subject to an international
regime which is thithe process of being developed at the Third

United Nations Conference on the Law of the Sea (UNCLUS IIT),
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This regime is based on a concept which recognises the submarine
areas beyond national jurisdiction as the ‘common heritage of
mankind’.’? This temm, previously unknown in legal terminology,
exyresses new programmes and aspirations in intermational relations.
The envisaged international regime shall provide for the orderly and
safe development and rational management of the ‘common heritage

of mankind'. Accorxdingly the development of the deep sea~bed and
ocean floor beyond national jurisdiction shall be undertaken in
such a way as to foster the healthy develojment of the world
economy with due consideration to the needs and interests of
developing 8tatn.33

I1. THE LAW OF THi CONTINENTAL SHELF IN THEORY

This section presents the theoretical background of the law of
the continental shelf. It reviews the various legal bases
according to which the claims over the continental shelf have
been considered.

Here five principal points of view regarding the legal basis of
the submarine areas beneath the high seas are discussed.

1. Ghes Communls
The traditional legal concept of ’'res communis' is usually
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credited to Hugo Grotius, a seventeenth century Dutchman. Grotius'
'Mare Liberum®’ set out to correct the claims to exclusive rights
of navigation over the high seas. His theory of ‘res communis’
holds that the submarine areas of the high seas cannot in whole or
part be under the sovereignty of any State or group of States.

This opinion is based upon the doctrine that the high seas are the
common property of mankind, ‘res omnium communis®’, namely that the
high seas and their resources beldng to no-one and to everyone
equally. This concept indicates that nobody can claim exclusive
rights over the resources of the submarine areas of the high “”.3“

The concept of 'res communis® would not allow the coastal States to
claim any exclusive right over the sulmarine areas beyond the
territorial sea. So it was thought, from 1950 onwards, that

the development of all submarine resources beyond the limits of
national jurisdiction should be entrusted to the international
conmlty.35 Such proposals were criticized both on the ground of
doctrine and because of their shortcomings regarding the practical
development of the submarine resources adjacent to the territorial
sea~bed .

Theoretically the concept of ‘xes communis' was originally
established to safeguard communication, transporting of goods,
scientific investigation, and limited fishery in the high seas.
The validity of this theory, especially in respect of the develop~
ment of the living and non-living resources of the high seas,

seemed uueat.iom.hlta.36 Moreover, there seemed no necessary reason
why sulmarine areas should be subjected to the same legal regime as
the waters of the high seas.o! It was recognised that the subsoil
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was different from the high seas in that it was not incapable of
exclusive Jurlsdiction.38

The notion of 'res communis' was also rejected in practice. Such
a concept could not safeguard the security and economic interests
of the States concerned. The coastal States, as will be .hown,”
did unilaterally assert their exclusive rights over the resources
of the submarine areas adjacent to their coasts beyond the limits
of the territorial waters .“0 These unilateral actions made a

significant contribution towaxrds the development of the law of

the continental shelf.

At present the principle of 'res communis' applies to the deep
sea=bed and acean floor beyond the limits of national jurisdiction.*!
This status was confirmed by the United Nations in its Resolution

of December 17th, 1970, according to which the resources of the

deep sea~bed and ocean floor beyond the legal continental shelf

were recognised as the common heritage of u.nkind.“z This concept
has been also incorporated in Article 136 of the Informal Composite

Negotiating Text (ICNT), prepared by UNCLOS III, July 15th, 1977.“3

2. Te Nullius

OUne of the modes by which States may acquire legal title to a
territory is ocoupation.m According to general internmational
law prior to 1945, it would appear that the sea-bed and subsoil

of the high seas possessed the legal status of 'terra nullius'
(no=State's land). FProfessor H. Kelsen, writing in 1952, maintained

that the area of the continental shelf was no-State's land and
could therefore be acquired through effective occupation, provided
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only that such occupation in no way interfered with the freedom

of the high m.“'s As an early example, the sovereign rights of
States over tunnels made under the high seas were thought to be
based upon a sort of occupation.’® It was similarly argued that
the subsoil and perhaps the sea-bed of the high seas could lawfully

4
be appropriated to States by virtue of occupation. 7

Some international lawyers drew distinction between the sea-bed

and ite subsoil. Oppenheim was of the opinion that no part of

the bed of the high seas beyond the territorial sea could be the
object of occupation. He, however, pointed out that the subsoil

of the bed of the high seas might become the object of occupation
by driving mines and piercing tunnels and the like from the cosst.'®
Sultmarine coal mines worked by shafts driven outwards from the land
through the subsoil of khe sea~bed used to be exploited prior to
the jurisdictional olaims of the coastal States. ~ Also the
proposed construction of a tunnel under the subsoil between Exritain
and France met no major objoction.jo Uppanhein suggested that the
occupation of ths subsoil of the high seas could in this way be
extended up to the boundary line ¢f the territorial maritime belt

of another suu.f’l

The concept of 'terra nullius' would theoretically, pexmit
exclusive appropriation of all the submarine areas of the high
seas irrvespective of their distance and depth. However, the sub-
marine areas beneath the high seas were later thought to be capable
of exclusive appropriation by occupation only up to the geological
limit of the continental shelf, It was held that the sea~bed and
subsoil, up to the outer limit of the continental shelf, were



without owner, ‘res nullius' until occupied by some state.jz
Accordingly the resources of the continental shelf, were analogized
to unoccupied islands or swimming fish, capable of being acquired

by assertion of jurisdiction and acquiescence therein or oocuputian.5)

It is necessary to consider the implications of the element of
physical and effective occupation originally attached to the
concept of 'terra nullius' as a condition of possession or sequisition
of title, This condition seems to be unjustified in the case of
developing States, which are technologically less capable of
developing the subtmarine rosourcea.54 The concept of effectiveness
was in such cases proposed to be applied only in a general and
substantially figurative manner.”> It was generally agreed that
'notional' occupation was sufficient to acquire legal title by

a coastal State over its continental shelf.56 An analysis of this
view proves a lack either of justification or of logical reasoning.
If occupation were necessary it would not be just, altermatively if
mere ‘notional' occupation were adequate, then the effective
'occupation' would not be nocessary.S? This is why the
Intemational Law Commission (I.L.C.) of 1950 suggested that
efforts to derive a theory as to the legal status of the submarine
areas beneath the high seas from the traditional concepts of the
high seas as 'res communis' or as 'res nullius' were of little

practical valun.j8

Article 2(3) of the GCCS provided that neither occupation -
effective or notional - nor proclamation was required to assert
States' rights ovar their continental shelves.59 This concept

has aiso been confirmed in Article 77(3) of the ICNT accoxding to
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which the exclusive rights of the (oastal otate over the continental
shelf do not depend on occupation, effective or notional, or on

any express px'oc.'l.cnntion.6o Therefore, the concept of ‘res
nullius’, as the basis of the continental shelf doctrine has been

totally rejected in intermational law.

J. Constitutive State iractice
The practice of individual States with respect to the continental

shelf has been déscribed as constitutive, and not merxely o:l.ot:l.n.l.'uta.':x:.v.61

This was first expressed by the United Nations in 1950 within a
memorandum to the I.i?a.c.&Z The memorandum stated that unilateral
proclamations, like that of iresident Truman of the iUnited States
on the continental shelf, Ceptember 2Cth, 19¢+5.63 night constitude
the origin of a new law, and have force of law in the internmational
sphere. This status seems Justified since unilateral declarations
on the continental shelf are not intended to be of a purely

domestic nuturo.&'

Unilateral acts of this kind, as well as similar bilateral acts
like the Gulf of raria trcat,y.éj were facts which could not be
entirely ignored by other States. It was argued that the Truman
Froclamation might even be regarded as providing the seed from
which legal right and international rules concerning the doctrine
of the continental shelf might grow.“ This view was well
presented by irofessor Lauterpacht, who in 1950 argued that the
unilateral declarations, when not followed by protests from other
States, had created the necessary custom, thus constituting
evidence of the sovereignty of coastal states over adjacent

submarine mu.67 Thie view was by no means unanimously hold.68
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It is, however, generally accepted that such unilateral acts, far
from being inconsistent with international law, developed into
rules of customary internmational law through gradual acceptance

by States.?

It is obvious that States, by acting or failing to act in respect of
a specific international issue, shege the appropriate legal nom

in that particular sphere. However, the acts of Ltates should
develop until they become internmational customary rules so as

to be binding in international law. As will be shown later,’° the
acts of States require certain criteria to be established as binding
international custom. A mere unilateral proclamation, therefore,
can neither vest any legal right to sovereignty in a particular
State, nor create any new rules of international law. This was
demonstrated by the I.L.C. (1951) which was unwilling to give the
authority of a legal rule to unilateral practice resting solely

on the will of States concerned.’: The effects of the unilateral
acts should not at any rate be exaggerated as it was by rrofessor
J.M. Yepes of Bogata. Yepes asserted that the Truman rroclamation
“constituted a veritable customary law®. Thus, he argued, the
I.L.C. (1950) should give recognition to the doctrine of the
continental shelf,’? The I.L.C. (1956) did not identify any rules
on the continental shelf as having acquired the status of custom.’>

In summation, it is accepted that although the unilateral act of
States does not in itself create any new rights or any new rules of
international law, the curreatly well-known legal regime of the
continental shelf was originated in consequence of the unilateral

acts of States from the 1940°'s onurd.7"’,
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4. Intermatiopal Customary Rules

International customs must be recognized as evidence §f general
practice accepted in international law.’” The international
customary rules are characterized by two recognized facts: first
they originate in national policies manifested in the conduct of
States; and secondly, their growth is evolutionary. These customs
must be proved to be established in such a manner that they have
become binding on the parties concérmed. They must also be in
accordance with a constant and uniform usage, prectised by the
States ccmc:m:'nod.76

The international customary law is obviously unable to evolve mp\dlg In
response to new proviess of the law of the sea. This inability

of the customary law, plus the increasing desire of States to limit
possible causes of friction, has given rise to the increasing
evolution of the law of the sea through multilateral and bilateral
treaties, arising out of preparatory work of international legal
bodies and conferences. These treatles, however, are themselves
recognised as bases for the develoyment of customary rules. At
any rate, custom at present is no longer as predominant or as
important a source of law as it was in the formative perxiod of
international law.

Customary rules of contemporary international lew tend to be
articulated by the work of public or semi-public international
bodies concermed with the codification of international law. The
evolution of the doctrine of the continental shelf demonstrates an
interplay between the growth or modification of custom and its
codification in a law-making treaty. The practice of States on
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the continental shelf led to legal debates by the 1.L.C., the
1958 UNCLUS and the eventual adoption of the GCLS. Custom,
therefore, is still an important factor in the evolution or
modification of the principles of intermational law. It is,
however, closely linked with the subsequent articulation of rules
by international t.roatin.??

It is frequently said that the various Geneva Conwentions on the

law of the Sea (1958), coupled with the judgment of the I.C.J. in the
North Sea Continental Shelf Cases, have established that the
continental shelf rights flow from customary intermational law.
However, the traditional requirements for the coming into existence
of a new general rule of customary intermational law, such as the
generality of the new practice, its duration, and the attendant
‘opinio jurds' did not survive the continental shelf debmte

unscathed, 76

To condider rules relating to the legal norm of the continental
shelf under internatiom 1 customary law one must look for evidence
through the proceedings and statements made before the I.L.C., the
ruling of the I.C.J. in the Noxrth Sea Continental Shelf Cases, and
municipal declarations and legislation.

4.1 Froceedings of the I.L.C.
Codification attempts in the developing, dynamic, and turbulent

field of the law of the continental shelf prved very difficult
tasksin the I.L.C. The Commission succeeded in adopting
seyeeal draft articles governing the legal regime of the
continental shelf. The 1956 draft articles were ultimately
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incorporated in the GCCS. These provisions were soon
inadequate to meet the needs of the international commumity.
The value of the I.L.C. deliberations, however, was not
limited to codification, but they were also important because
they clarified the policies of the individual States as well
as the customary rules of intemmational law.

Until 1950 there was no definite conclusion concerning the
legal validity of the continental shelf.’” At that time
it was claimed that the declaration of sovereign rights to
submarine areas beneath the high seas was contrary to the
long-established principle of the freedom of the high seas.
in 1950 the 1.L.C. distinguished problems of Jurisdiction
over the surface of the high seas and contrdbl of its fishing
resources, from jurisdiction and control over the resources

&0

of the sea~bed and subsoil.’l That is to say, while the
surface of the high seas is subject to the regime of the
freedom of the high seas, their subtmarine areas adjacent to
the coast are subject to the control of the coastal States.
Also a valuable Memorxrandum on the Regime of the High Seas
prepared by the United Nations Secretariat for the I.L.C. (1950)
pointed out that the principle of the freadom of the high seas
did not provide a regime for the utilization of the high
mn.a'2 In this way the legal validity of the continental
shelf doctrine was established.

The I.L.C. (1950), in reply to the questions posed by Judge
Manley O. Hudson, was of the opinion that the sea~bed and

subsoil outside the territorial sea adjacent to the coast was
ipso jure' subject to the control and jurisdiction of the
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littoral State. JUther possibilities considered but rejected
were first that these areas were 'res nullius', secondly, that
they were 'res communis', and lastly, that they were subject
to the exercise of contral and jurisdiction for the limited
purpose of exploring and exploiting the natural z~o.mz::~c1u.63

The I.L.C. Justified the doctrine of the continental shelf
on several practical, political, and geological grounds.
iractically, the Commission pointed out, the effective
exploitation of the natural resources of the sulmarine areas
would depend on the exlstence of installations and devices on
the territory of the contiguous coastal Sta.m.&’ Most
inportantly the Commission (1956) regaxrded the cardinal
principle of 'matural prolongation of the land territory' as
the fundamental basis of the legal doctrine of the continental
shelf. The Commission found it impossible to disregaxrd the
geo-physical relationship between the sulmarine areas up

to the outer limit of the continental shelf and the adjacent

non-submerged territory of the coastal ;'st.at».é6

Auling of the I.C,J.

Decisions of intermational courts constitute the most important
means for the determination of rules and pmuinciplu of
international lew.’ Sever:l internationsl disputes in

respect of delimitation of the continental shelf between
adjacent and opposite States have been sulmitted to intermational
courts and tribunals. The most significeant of these is the
ruling of the I1.C.J. in the North Sea uvontinental Shelf Cases.

This judgment is especially historic in its consequences for
international custom,
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The North Sea Continental Shelf Cases concerned disputes
between the Feddral Hepublic of Germany and the Netherlands

and Denmark over the boundaries of their respective continental
shelves in the North Sea. The Netherlands and Denmark
contended that the boundaries (both between themselves and

the Federal Hepublic) should be delimited on the basis of

the principles and rules of intermational law as described in
Articdé 6(2) of the GCCS. Since the States concermed were

in disagreement, and no ‘'special circumstances' were established,
Denmark and the Netherlands contended that the boundary should
be determined by application of the princijple of equidistance.
The Federal Republic considered that such delimitations would
be inequitable to the Federal Republic because of its concave
coast. It maintained that the equidistance method was not

a rule of customary international law; that even if Article 6(2)
were applicable between the Farties, 'specia. circumstances'

would exclude the application of the equidistance method

in the North boa.bb

Un February 2nd, 1967, the three Governments agreed to sutmit
their disputes to the 1.C.J. ¥while Lenmark and the Netherlands
were rarties to the GCCS, the Federal Hepublic of Gemmany was

not a party and the 1.C.J. was compelled to look for international

customary rules.

in the eyes of the majority judgment, ‘the most fundamental
rule was that the continental shelf constituted a natural
progongation of the land territory into and under the m'.w
Consequently, the Court did not accept that the equidistance

method formed part of the natural law of the continental

shelf. The principle of natural prolongation also inplied
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that the whole of the continental margin should be regarded as
legal continental shelf., The reason for this interpretation
of the Court's judgment is that the natural prolongation of
the continent ends where the real ocean begins, that is to
say at the outer limit of the continental margin. The ruling
also declared that the exclusive rights of the coastal States
over the continental shelf had already entered into the
domain of general international law. This statement meant
effectively the recognition of the legal doctrine of the
continental shelf in internatiomal customary lu.%

4.3 Municipal iroclamations and Legislation
It was established” that the unilateral acts of States

could have no definite legal effoct.92 Nonetheless, it is
undeniable that the legal regime of the continental shelf
was originated in consequence of the unilateral declarations
made by individual States. It is, therefore, regrettable
that the value of these unilateral acts is one of the least
studied issues in the technical field of international lmw.’-
50 a review of the mynicipal declarations and enactments is
essential for a realistic examination of what originated

the present customary rules of international law regarding

the mgime of the continental mlf.%

Subsequent to the Truman rfroclamation of september 20th, 1945,
continental shelf claims were made by several coastal otates.
Continental shelf rights were limited to he sea-bed and sub~-
soil of the high seas adjacent to the coast outside territorial
wstorl.95 However, some iatin American otates put forward
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continental shelf claims which included exclusive rights of
sovereignty over waters above the continental :bel;[‘.96 EBoth
categories of these proclamations falled to define the temm
‘continental shelf®,

Neither the Truman .roclamation nor its Executive (rder defined
the continental shelf, but an accompaning press release
described the continental shelf as those sublmarine areas,

of no more than one hundred fathoms depth, adjacent to the
coast.”’ Uther States deliberately avodded defining the term
‘continental shelf'. The United Kingdom Continental shelf

Act of 1964 ~ passed years after the GCCS to which the united
Kingdom is a party - did not define the continental shelf.
Heference was made to 'any rights exercisable by the United
Kingdom outside territorial waters with respect to the seabed
and subsoil and their natural r«ourcea'.% some highly
conservative municipal legislation on this issue, such as
Iran‘'s Law of June 13th, 1955, merely stated that a particular
term in native language had the same meaning as ‘continental
shelf' in English and ‘plateau continentsl® in French.”?

The municijpal proclamations and legislation with respect to

the continental shelf were inadequate to constitute the
appropriate customary rules in this field.. Thexe were no
legal principles common to all municipal laws to affoxd
evidence of general practice, except, of course, where the
GCCS become, automatically, part of municiyal laws of the party
states by virtue of ratification.
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5. Natural Prolongation

The theory of 'natural prolongation of the territory' in international
law has often been used to support territorial claims by States. %
It is accordingly argued that the continental shelf, being the
natural prolongation of the land territory, should be inherently
subject to the sovereignty of the coastal States. This doctrine

was supported by the I.L.C. (1956), the I.C.J. (1969), and UNCLOS III

(1973 - 1977). The 1.L.C. stated in its 1956 report:

“Neither is it possible to disregard the geographical
phenomenon whatever the term - propinquity, contiguity,
geographical continulty, appurtenance or identity - used to
define the relationship between the submarine areas in

question and the adjacent non-submerged laml".lc’1

The I.C.J. in reaching its decision in the North Sea Continental
Shelf Cases, confirmed the principle of natural progongation. The
Court established that the title of the coastal State to its
continental shelf was based on the fact that the submarine areas
concerned might be deemed to be actually part of the territory
over which the coastal State already had dominion.”? It said
thats

“The right of the coastal State in respect of the area of

the continental shelf that constitutes a natural prolongation
of its land territory into and under the sea exists ipso facto
and ab initio, by virtue of its sovereign rights for the
purpose of exploring the sea-bed and explolting its natural

resources. w103
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Article 76 of the L.C.N.T. has specifically referred to
the principle of natural prolongation., The Article defines the
continental shelf of a coastal State as the sea-bed and subsoil
of submarine areas that extend beyond its territorial sea “through
the natural prolongation of its land territory to the outer edge
of the continental margin, or to a distance of 200 nautical mi.lu."lo“
The cardinal principle of 'natural prolongation of terxritory', there=
fore, must be accepted as the prevailing view regarding the legal
basis upon which the doctrine of the continental shelf rests., (n
such a theory, neither occupation nor declaration is essential to
establish the exclusive rights of the coastal States over the
areas of the continental shelf, It is important, however, to
notice that the principle of natural prolangation is not absolute,
but may be subject to qualification in particular situations. The

Court of Arbitration, in reaching its decision on the

delimitation of the continental shelf between the United Kingdom
and France, adopssd this view in the region of the Chenmel Islands,l®
The Court rejected the mere principle of nu.turgl prolongation of
the Channel Islands in areas adjacent to the French coast -
distant from the Eritish mainland.’’® The Court, under tne
customary law, applied the principle of natursl prolongation
subject both to the relevant geographical and other circumstances,
and to any relevant consideration of law and equity.?’?



B. THE LEGAL JUSTIFICATION UF EARLY CLAINS

It is of significance to consider how far each of the five above-
mentioned theories was taken into account when the early claims over

the continental shelf arose,

As early as 1942, the United Kingdom and Venezuela divided the
submarine areas beneath the high seas of the Gulf of faria between
thuulvu.lo? In all,three xreasons have been adduced to justify
this partition of the sea~bed. These were offered a few years
before the signing of the Treaty. The first reason was that the
sovereignty of the coastal State extends over the shallow soil

and subsoil of sea since theee areas are the extension of land
territory. secondly, in accordance with the theory of 'terra
aullius', effective occupation implies the acquisition of propexty.
Thirdly, the Gulf of Faria is so shallow that its coastal States
are justified in claiming it for themselves as national waters
including the subsoil undemeath subject to the surface rights

of third pa.ruos.log

In 1945 the Truman rorclamation Jjustified unilateral extemnsion

of the United States' Jurisdiction and control over the continental
shelf adjacent to its coasts on three basic grounde. The most
important reason was that the “continental shelf may be regarded
as an extension of the mainland of the coastal nation, and thus
naturally appurtenant to it". This geographical phenomenon was
supported by the fact that the continental shelf resources

“frequently form a seaward extension of a pool or deposit lying
within the rarcitory” of the coastal States. The second reason
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was that “the effectiveness of measures to utilize or conserve
these resources would be contingent upon cooperation and protection
geom the shore™. Finally, referring to security reasons, the
rroclamation stated that "self-protection compels a coastal nation

to keep close watch over activities off its shor:ee".;]']‘O

The Saudi Arablian Royal ironouncement of May 2¢th, 1949, dealing
with the subsoil and sea-bed of areas of the Persian Gulf outside
of territorial waters was basically Jjustified on a concept of
contlguity, which was not yrecisely defined. 't Also the
Proclamations of the rulers of Bahrain, watar, Kuwalt, Abu Lhabi,
Dubal, Sharjah, Ajman, Uam al Qaiwain, and Has al-Khaimah were all

based upon the same concept of contiguity without further oxpl.athn.m

Blains over contiguous territories have a long history in the
practice of 2tates. However, it is doubtful in international law

if territorial acquisition is justified solely on the basis of
contiguity. It is argued thgt contiguity is an aspect of possession,
not the basis of title independent of pomssiou.'uj whatever

the validity of the doctrine of contiguity as regards onshore
acquisition may be, its enforcement is definitive concerning

clains to extend continental shelf regions and fishing zones. This
was supported by the 1.C.J.'s ruling in the North sea Continental

Shelf Cms.‘u“

The formulation of the rronouncement of saudi Arabia, was shmilar
to the Truman irociamation. It was justified on the ground of
self-protection and because the exercise of Jjurisdiction over

the shelf resources was ‘reasonable and just'. It also went on
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to affirm that the effectiveness of measures to utilize or canserve
these resources would be contingent upon cooperation and protection
from the shore. daudl Arabia, Kuwait, and qatar have also specifi-
cally referred to international practice on this issue within
their froclamations dealing with the subsoil and sea-bed of areas

of the Persian Gulf outside territorial waters.

Saudi Arabia and all nine Arab tmirates avoided the use of the term
‘continental shelf'. This was apparently the result of arguments
over the existence or non-existence of a continental shelf in

the fersian Gulf. Iran and Oman are the only two Gulf States

which have specifically referred to the term 'continental shelf’

in their shelf proclamations.

The Iranian draft legislation of 1949, which was finally passed

as the law of June 19th, 1955, was designed to conform to the
concept of the 'continental shelf'. While other coastal States of
the rersian Gulf avoided the use of the term ‘continental shelf' in
their 1949 frocalmations, Iran asserted its rights to the subtmarine
areas of the high seas of the rersian Gulf and the Gulf of Uman
with particular reference to the knglish and French terms of
‘continental shelf' and ‘plateau contincntal'.llj It is suggested
that the reference to the 'continental sheli'' in the Iranian Law

of 1955 might have been relevant to Iran's previous claim over the
Bahrain Ialands.ll6 This means that the legal doctrine of the
continental shelf, which justifies the right of coastal States

on the basis of natural prolongation, would have been deemed to

assert Iran's claim over submarine areas adjacent to bBahrain,

The Omani Decree of July 17th, 1972 wase, however, more in line with
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the legal definition of the continental shelf. Article 4 of the
Decree specifically defined the Sultanate's continental shelf

as the sea-bed and natural resources upon and beneath the sea-Dbed
adjacent to the coast of Uman to a depth of 200 metres or to suchi
greater depth as may admit of the exploktation of the natural
nsources.ll? uman is the only Gulf otate which has adop#ed a
certain objective criterion such as 200 #sobath, plus the dynamic
criterion of exploitability test, as to the limitis of its continental
shelf. Oman, though not a party®iU1950 Geneva Convention on

the Continental Shelf has obviously stuck to the criteria provided
by Article 1 of the Convention. This is very important especially

because Oman's continental shelf in the Arskian.5ea is sometimes

deeper than 200 metres.

Ur. B.A. Al-Awadhi of Kuwalt university states that by ommission
of the term ‘continental shelf® it was not intended to avoid the
legal basis of the continental shelf. OShe argues that this was
simply because the Gulf imirates were in protectorate relationship
with the United Kingdom which had already avoided the term
‘continental shelf' in the United Kingdom - Venezuela Treaty of
19“2.116 This argument, however, breaks down on two grounds.
Firstly because not only the Eritish protected Gulf States but
also the Kingdom of saudi Arabia avoided the term ‘continental
shelf'. GSecondly because the iUnited Kingdom itself has referred to
the term ‘continental shelf®' both in domestic legislation and in

international agreements since 19'42.119
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CHAPTER II

THE DEVELOPMENT OF THE LAW OF THi CONTINENTAL SHELF

The legal conception of the continental shelf was first approached
explicitly in 1945, within the Truman rroclamation. OUver a

decade or so a great deal of effort and work by the International
Law Commissions (I.L.C.) on the subject was included in the

Geneva Convention on the Continental Shelf (Guis), 1956. Since
then the provisions of the Convention proved inadequate for the
increasing demands of the coastal States over the submarine areas
adjacent ¢8 their coasts. The development of the legal concept of
the continental shelf can be studied in three distinct evolutionary
periods - before 1945, between 1945 and 195¢,and 195¢C until the

present tinme,

1. BoFORL 19%5

During and after the tenth century Inglish and Continental
Covernments put forward claims to the sovereignty of the un.l
(lains by these States over the adjacent waters off their coasts
is a long-standing practice.z The coastal States also put forward
claims over the marginal sea-bed and subsoil adjacent to their
coasts as long ago as the sixteenth con't.\.v.r,y.3 une of the earliest
references to a shelving S085t as a source of rights for the
littoral state was made in 1606 by J. Nicho| , a Iritish Law
Officer, in a Repprnt on a proposal by the United States for an
extension of territorial wa:t.ers.‘+ The sixth paragraph of this

lieport contained a reference to the nature of the continental shelf

as a legal fw:‘l'.ozz'.'5
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The expression 'continental shelf' was first employed in 18698 by
the geographer H.H. Mill in his ‘iealn of Nature'® The legal
concept gathering around this term was also approached as early
as 1510 both in writings of publicists and in the practice of
Staxes.7 These legal references to the continental shelf were
chiefly in respect of the limit of commercial fisheries. In 191C
rortugal prohibited trawling by steam vessels within the limit

of the continental shelf., The rortugese decree defined the
continental shelf as 10U fathom isobath.”’ The coastal states
also used the submarine areas outside the territorial waters for
coal mines worked by shafts driven ocutwards from the land through
the subsoil of the sea~bed. Coral exploitation was developed off
the coasts of Algeria, Sardinia, and Sicily. In addition some
continental shelves such as those of Australia, Ceylon, Mexico,
Colombia and Tunisia were used for the harvesting of sporvge,
oyster, and shell fish.” This harvesting was accomplished by
diving to the soa-bod.lo The harvesting of sedentary species was
Justified both on the ground of ‘eifective occupation' and the
claim of exclusive rights to sedentary fisheries rather than to

the sea-bed .ll

As a basis for the exclusive rights of the coastal states to the
continental shelf, reference can be made to the claim of the Husslan
Imperial Covernment over certain islands in 1916.%% This claim

was made on the ground that the islands situated near the Asian
coast of the Lmpire were 'an extension of northward of the
continental plateau of ;iberia.lj The Government of the USShH in
1924 confirmed its adherence to these yrinciples.lu However, in

. h |
spite of references to this claim in the First leport of IL.L.C. (1950), )
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no Soviet jurist has made reference to it as a basis for the legal

concept of the continental sholf.16

(ne of the early developments of the doctrine of the continental
shelf was the treaty between the United Kingdom md Venezuela

on February 26th, 1942, relating to the division of the submarine
areas of the Gulf of Paria.l7 There was no explicit reference to
the term ‘continental shelf', but Article 1 of the Treaty defined
the term 'submarine areas' as "the sea-bed and subsoil outside of the
territorial waters of the High Contracting rarties to one or the
other sideaf the lines ...". 3By this Treaty each party undertook

to recognize "any rights of sovereignty or control which have been
or may hereafter be lawfully acquired" by the other over submarine

areas on their respective sidos.lc

In 1939, a few years before the signing of the Treaty, some inter-
national lawyers upheld the power of the United Kingdom and
Venezuela to explore for oil in the submarine areas of the Gulf

of faria.lg As the Treaty contained no claim by either party to
the sovereignty over the submarine areas, other states were not
apparently prevented from exercising their rights over these areas
as the bottom of the high seas. It was, however, thought to be clear
that the intention of both parties had been that they should
exercise exclusive rights in these aroa-.zo i1t is further argued
that this Treaty contained some features that have become part of

the regime of the continental shelf.21

The subsequent british Urder in Council, ‘'cubmarine Areas of the
Gulf of raria (Aanexation)', claimed for the United Kingdom an
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exclusive right to the defined shelf territory, August 6th,
1942.22 This was beyond the legal scope of the bilateral Treaty
between the United Kingdom and Venezuela. It is argued, therefore,
that the Treaty and the Urder in Council, taken together, may
present the beginning of an exclusive right that could eventually
mature either as a prescriptive right or as a title obtalned by

the legal process of territorial aquisition.23

In the period prior to the 1940's there was little interest in
the sea~bed beyond territorial waters. The legal doctrine of
the continental shelf was introduced when it beceme technologically
possible to exploit the mineral resources found at the bottom of
the sea. Such technology was not available before the 195C's.
The 1945 Truman rroclamation, as will be shown, was the major
development of the continental shelf doctrine in the 194(C's,
This doctrine, however, was first explicitly asserted on January
24th, 1944 in a proclamation by the Argentine ﬁepuhlic.24 This
decree asserted jurisdiction over 'temporary zones of mineral
resources'.25 It was later, in the Argentine decree of Uctober
1946, referred to as having asserted categorically sovereignty
over the shelf and 301.26 The main reason for such claims was
to prevent exploration and exploitation by other States in these

zones alemg the coasts and in the epicontinental sea.

II BETWEEN 1945 - 1958

The development of the law of the continental shelf during the
yeriod 1945 = 195C should be studied separately with respect to

unilateral proclamations on one hand and international development
on the other.



A. NATIONAL GHELF JRACTICES, 1945 = 1950

rresident Truman of the United Ltates issued a proclamation with

respect to the natural resources of the sca~bed and subsoil of

the continental shelf, September 27th, 1945.27 The iroclamation
did not specify the extension of the continental shelf. An
official press release from the White iouse accompaning the
Froclanation defined the continental shelf as "generally, submerged
land which is contiguous totthe continent and which is covered

by no more than 1UC fathoms ...".ZL' The ixroclamation, however,
made no claim to sovereignty, title or ownershiy of the continental
shelf.29 . [4 only declared it the natlonal policy of the
United _tates to regard the natural resources of the sea~bed and
subsoil of the continental shelf as "appertaining to the United
States, subject to its jurisdiction and cont.rol".30 The American
0ll comyenies first considered the rroclamation in view of its
internal effects, that is, the end of the oil industry. It was
soon realised, however, that the rroclamation was far more important

in view of its external i.nplica.tions.31

During the five years following the Truman .roclamation, 1345 - 1950,
more than U nation-btates, most notably those of Latin America and
the /ilddle and Far Last, issued proclamations, legislative acts,

and orders announcing their exclusive rights over their continental
shelves. The Ctates' practice concerning the doctrine & the
continental shelf during 1945 = 1950 can be classified into three
mejor categories: The extensive claims, the restricted claias, and

the negative policies.

1. Lsignsive Clains
Many develo,ing otates, mostly those of Latin America, declared
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that the scope of the doctrine of the continental shelf should
apply not only to the resources of the sea-bed and subsoil, but
also to the waters above the shelf. Sierra Leone, Brazil, Lcuador,
El Salvador, and ranama all declared both the sea-bed and its
superjacent waters up to two hundred miles off their coasts to be
subject to their exclusive rights.jz In the region of Latin
America the various claims which were not identical were, however,
recognised mutually by all Latin American States. But they met
with protests both by leading maritime States and Western inter-
33

national lawyers.

The United States in its notes to Argentina, Chile, and reru

(July 2nd, 1948), El Salvador (December 12th, 1950) and Lcuador
(June 7th, 1951) declared that their respective declarations were
"at variance with the generally accepted principles of internmationel
lau”.)q The United Kingdom also protested against the extensive
claims of leru, Chile, kcuador, wl Salvador, and Honduras, calling
the claims "irreconcilable with any accepted principle of inter-
national law”.35 The Latin American lawyers stated that, as a
matter of economics, the doctrine of the continental shelf ought
to be considered as being uniform with the superjacent waters.36
It is also argued that the traditional vrules of the law of the sea
were created to protect the interests of the developed States, and

could not obligate the developing States.37

The Latin American States have justified the extension of patrimonial
seas30 to 200 miles in terms of control of the Humboldt Current,
since this approximates the farthest it ever moves out to sea.39

This explanation, however, has not been supported with appropriate
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factual evidence.“o The contemporary international law, as develop~
ing at UNCLOS III, admits an lLxclusive Economic Zone (EEZ) of

200 miles. During 1945 - 19586, claims of sovereignty over the
superjacent waters of the continental shelf beyond 12-mile limit

of territorial seas appeared to violate international law.

2. Restricted Claims

‘The Truman troclamation, as already mentioned, mde no claim to
sovereignty, title or ownership of the continental shelf. A

press release accompaning the rroclamation defined the continental
shelf as submarine areas adjacent to the coast covered by no more
than 100 fathoms. This was a restricted claim in comparison

with the extreme claims by Latin American States of up to 2oo
miles. A Truman type approach to the doctrine of the continental
shelf could be found in a great number of proclamations and

statutes issuing from several States during the 1945 - 1956 period.

The following proclamations and legislative acts did more or less
follow the doctrine & the continental shelf as introduced in the
Truman .roclamation: The Hoyal ironouncement of obaudi Arabia
(1949), The :roclamations by the Arab kmirates in the iersian

Gulf (1949), British Crders in Council (Bahamas and Jamaica, 1948,
British Honduras and Falkland Islands, 1950), Guatemalan ietroleum
Law, (1949), retroleum Act of Philippines (1949), The Brazilian
Decree, (1950), Declaration of Fakistan (1959), rroclamation

of Israel (1952), Act of Iran (1955), rroclamation of Irag (1958X?1
These proclamations and status follow an almost similar approach
to the shelf doctrine with respect to the concept of contiguity,

recognition of the legal statutes of superjacent waters as the high

seas, and recognition of freedom of navigation and fishery.
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A8 to the outer limit of the continental shelf, Honduras, Lcuador,
Australia, rortugal and the United itates all fixed the outer limit
of their continental shelves at the depth of 200 metres oxr 100
tuthoms.42 saudi Arabla, India and the United Kingdom relied on
the concept of contiguity and adjacency rather than the geological

dimension of 100 fat.homs.tU

3. iegative iolicies

There were views expressed in opposition to the doctrine of the
continental shelf which should be examined. some lawyers argued
that the shelf doctrine, especially in its extreme forms, was
contrary to the long-—-established principle of the freedom of the
high seas.44 KORETSKII, & Russian academic lawyer, published in
1950 an article on the question of the continental shelf. In
defence of the freedom of the high seas, he opposed any doctrine
permitting States to have exclusive rights beyond the limits of
their territorial wators.45 iloreover, commenting on the avalanche

of claims on the continental shelf he stated:s "aAmericans declare,

sattelites 'follow', 'science' recognizes - and a norm has been born"™.

Lord Asquith of Bishopstone also expressed a critical attitude

towards the doctrine of the continental shelf in 1951. He considered

the draft articles prepared by the Intermational Law Commission
(1951) on continental shelf as draft conventions on a subject
which had not yet been regulated by international law, and in
regard to which the law had not yet been sufficiently developed
in the practice of states. Considering the lack of existing law
in this field at that time Lord Asquith further expressed that
there were "s80 many ragged ends and unfilled blanks"™ that the

46
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status of the continental shelf could not be considered in any
47

form as ‘'an established rule' of international law.
B. INTERNATIONAL DEVELOPMENT OF THE LAW OF Th: CUNTINLKNTAL SHELF

1945 - 1956

The General Assembly of the United Nations in 195U invited the

International Law CCommission to examine the legal status of the
continental shelf in conjunction with their study of the law of

the high seas. The provisions adopted by the International Law
Commissions were finally incorporated in 195¢C in the Geneva
Convention on the Continental 8helf. The international development
of the law of the continental shelf in the light of the labours

of the United Nations from 1950 to 1950 should be examined under
two headings: first the International .aw Comuissions, and second,

the First United Nations Conference on the Law ¢of the Sea.

I. International Law Commissions

According to the decision of the United Nations in 1950, the
International Law Commission thoroughly examined the question of
the continental shelf at its second (1950), third (1951), fifth
(1953) and eigkh (1956) sessions. The distinguished Lutch jurist
Mr, J.i.A. Fransois who submitted his First Heport at the second

session (1950) was elected special rapporteur.4°

The Commission at its second session (1950) confirmed two principles
regarding the legal status of the sea-bed and subsoil of the sub-
marine areas outside the territorial waters. The first principle
was that control and jurisdiction over these areas might be

exercised by a coastal State for the exploration and exploitation
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of the natural resources. The area for such control and jurisdiction
would need definition but would not necessarily depend on the
existence of a geological continental shelf, The second principle
was that such control and such jurisdiction should not substantially
affect the right of free navigation of the waters above such sub-

marine areas, nor the right of free fishing in such waters.49
A predetermined distance from the coast was proposed as the outer

1imit of the continentsl shelf.””

The International Law Commission at its third session (1951)
reviewed the guestion of the continental shelf on the basis of
the Cecond keport of the special rapporteur.5l Consequently the
Commission adopted some seven draft articles as the first attempt
by an official international body of jurists to formulate systea=
atic principles with regamd to the continental shelf.”™ Article
1 of the iraft Articles defined the term ‘continental shelf'

as "the sea~bed and subsoil of the submarine areas contiguous

to the coast, but outside the areas of territorial waters where
the depth of the super-jacent waters admits of the exploitation
of the natural resources of the Sea=bed and subsoil".”” Leparting
irom the sclentifk concept of the continental shelf, the Article
preferred the concept of exploitability, and thus rejected an
objective limit fixed in terms either of depth or of distance
from the shore. 7The exploitability criterion was adopted because
the geological sense of the continental sheli would exclude such
areas where the depth would adnit exploitation but which would aot

be scientifically recognized as continental shelf (such as the
rersian Gulf).ja The Commission did not specify the natural



62

resources subject to the continental shelf rights, although it
stated that fishing activities and the conservation of the resources
of the sea should be dealt with in separation from the continental

shelf.55

The 1951 draft articles on the continental shelf were considered as
draft conventions on a subject which had not yet been regulated

by international law. The Commission did admit that the already
extensive sState practice was not yet suffident to establish a
customary rule on continental shelf.56 Also Lord Asquith of
Bishopstone in the Abu Dhabi Arbitration Case (1951) regarded the
practice of States on continental shelf insufficient for the
development of a customary rule. Referring to 1951 draft articles,
Lord Asquith considered that the legal status of the continental shelf

was not yet "an established rule" of internationsl 1aw.57

Subsequent to the third session, the Internationsl Law Commission
at its fifth session (1953) re-examined the 1951 draft articles

in the light of observations contributed by some lu States,
Accordingly the Commission admitted that the exploitability

test adopted as a defining factor in the 1951 drait article would
give rise to uncertainties and disputes. OShowing some developments
in its thinking over the previous year, the Commission finally
adopted € draft articles on the continental sheli.5o The Commission
abandoned the exploitability test in favour of the criteriom of
a 200 metre depth.”” It also confirmed that the sovereign
rights of the coastal States over the continental shelf should not
affect the legal status of the superjacent waters, nor of the

airspace over these waters. However, most provisions adopted
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at the [,L.C. were the subject of disagreenent.éo

Finally the International law Commission at its eigth session(1956)
adopted seven draft articles on the continental shelf. Here the
Commission combined the two criteria of the 200 metre isobath

and the exploitability tost.61 This is what was eventually

adopted with some modifications as Article 1 of the Ceneva
Convention on the Continental sheli (1956). vignificantly, the
1956 Commission considered the principle of natural prolongation

as the main reason for the sovereign rights of the coastal otates

over the continental shelf.62

The 1956 1,L.C. was unwilling to accept the ‘'sovereignty® of the
coastal state over the sea-bed and subsoil of the continental
shelf. The formula 'sovereign rights' rather than 'sovereignty'
was adopted in draft Article 6¢ (now Article 2 of the GCUs) to
safeguard the full freedom of the superjacent waters, and the alr
6

space above them.

2., united Nations Conference on the Law of the vea \Geneva, 1950)
The (General sssembly of the united Nations by its uxesolution

No. 1105 (x1), adopted on February 2lst, 1957, called for a
conference cf its members to examine the law of the seca and embody
the results of its work in international conVentions.6“ The First
United Nations Conference on the Law of the Lea (UliLiLuL) was

convened in Geneva on February 24th, 195C, and finally adjourned on
A;¥i1 2cth of the same year. The conference adopted four conventions
on the law of the sea including one on the continental shelf.65

The Geneva Convention on the Continental shelf (GCuo) was adopted

on April 29th, 195¢, by a vote of 57 to 3 with only L abstentions .66
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Several parties, however, attached reservations to their accession

to the GCCS which came into force on June 1l0th, 1964.67

The most crucial problems at the 1950 UNCLUS were to determine
first, the outer limit of the continental shelf, and secondly,

the mture of the rights of the coastal States over their continental

shelves.

As to the outer limit of the continental shelf, some States
proposed a criterion of certain distance from the inner or outer
limit of the territorial sea..6b Some other obtates fovoured a
yroposal combined of two criteria, the depth and a given distance
from the territorial sea.69 UNCLOS I finally adopted an outer
limit "to a depth of 200 metres or, beyond that limit, to where
the depth of the super acent waters admits of the eploitation of
the natural resources." It also referred to the criterion of

adjacency as a defining element.7o

The isobath criterion was derived from the geological concept

of the continental shelf. This criterion regards the legal
continental shelf to be limited to a line at which the waters
adjacent to the coasts attain a depth of 20U metres. The alter-
native extends the continental shelf beyond the 2U0 metres of

depth to where the depth of superjacent waters admits of exploitation.
This was a compromise to meet the susceptibilities of States

whose continental shelves are deeper than 200 metres (like Chile),

and other states off whose coasts deep submarine canyons are

found with shallow areas further out to sea (like Norway)?l
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Article 1 of the GCCs has been criticized since it fails to
distinguigh between the bed of the sea and its subsoil, It is
said that the bed of the high seas beyond the limits of the
territorial waters is incapable of approyriation by any State.
Therefore, it is argued, the legal status of the sea-bed, unlike
its subsoil (which is capable of occupation), should be the same
as that of the waters of the high seas above it.72 bBut neither
the practical development of the sea resources nor the geological

structure of the sea-bed and ocean floor supports such a distinction.

Another controversial issue at the 195C UNCLus was the kind of
authority which the littoral State could exercise over its conti-
nental shelf. Some developing States demanded that national
rights over the continental shelf should be in the nature of
absolute Sovereignty'. But this was rejected by the majority of
5tates.73 Argentina, iexico, reru, Chile, and Uruguay Jjustified
their demand fr complete sovereignty both on the grounds of the
physical nature of the continental shelf and of the nature of
rights vested in States. They maintained that the continental
shelf was an appurtenance of the mainland and that its owner-
ship derived from the ownership of the mainland.74 un the other
hand, other delegations regarded the continental shelf rights as
limited to those necessary for the exploration and exploitation
of natural resources. The term 'sovereign rights' was proposed,
and the United States proposed the deletion of the word 'sovereign’
and the substitution for it of the woxd 'exclusive‘.75 The
United otates later supported the wording 'sovereign rights' at
the 1lenary cession of the Conference. The final term which was

adopted at the Conference ensured the 'sovereign rights' but
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carefully retreated from full territorial 'sovereignty'.76 The
term “"sovereign rights for the purpose of exploring and exploiting"
has been criticized since 'sovereignty' in its international

legal concept is indivisible.77 but the practical reasons justily

such . qualified and limited sovereign rights over the areas of

the continental shelf.

In addition to sovereign rights for the purpose of exploring and
exploiting the natural resources, the GCUS confimmed the exclusive
right of the coastal state to control scientific research within
the continental silf, /Article 2(1) and Article 5.6)/. Uther
possible uses of the continental shelf, such as for ocean faxming
and military purposes, were not covered by the GLCS. Article 5(2)
of the Convention provides that the coastal State is entitled to
construct, maintain, and operate on the continental shelf installa=
tions and other devices "necessary for its exploration and exploitation
of its natural resources.” This implies that the coastal State

is not entitled to construct or operate any artifical islands

or installations for any other uses.7O

111, AFTER »12&-

The GCCS is undoubtedly an important political and legal document.
It advanced intermational law so as to enable it to cope with
emerging problems. However, technological development since 195
proceeded at a far quicker pace than could be then foreseen, thus
rendering the GCCS inadequate to new demands. As will be shown,
new uses within the continental shelf for purposes other than for
exploration and exploitation have been introduced. Loth farming

and military activitlies relating to the sea-~bed are in progress and
- rsgulation-79 These questions aside, there have been several
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criticisms of the GCCS text., The controversizal interpretation
of the Convention text creates several problems. The exploita=
bility test is so vague that the continental shelf may be argued
to extend out to the middle of the ocean. In other words, it
can be inferred that all the submarine areas of the world have

been theoretically diviled among the coastal states. a0

The GCCS does not deal with the problem of the authority to use
the continental shelf for purposes other than for exploration and
exploitation of resources. Iy way of example the question as to
whether the coastal State is entitled to exclusive rights of
military installation in the area of the continental shelf has

. Nor has the GUCS considered the farming

not been considered.b
activities on the sea~bed. It is not clear whether any state,

or anly the coastal State, can use the area of the continental
shelf for purposes other than exploration and exploitation of
natural resources. The doctrine of the high seas would justify
the inclusive use of the continental shelf for all purposes

other than those specifically contemplated in the GUCS. This is
why Colombos regards the sea~bed of the high seas as incapable of
occupation by any State. He considers the legal status of the
sea-bed of the high seas, including the area of the continental
shelf, the same as the status of the waters oi the open sea above
it.cz This approach, however, is totally unacceptable because

of the security interests of the coastal States. It is submitted
that the coastal State should exercise exclusive control over any
use of the continental shelf which requires emplacing relatively
fixed installations.03 Besides the security risks, a 'free for all’

approach would by-pass the obvious danger of interference with the

coastal State's management of the shelf resources.
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It has generally been accepted that the GUCS failed to solve all
the problems of the continental shelf and related matters, Further-
mare, it is claimed that the framers of the GCCS left the actual
definition of the limits of the continental shelf to the authority
of the future decision-maksrs.b5 Consequently there is an urgent
need to reach a new convention on the law of the continental

shelf and related issues. There has been a great deal of effort

by the United Nations and several regional groups of States to
provide a convention covering different problems concerning the
legal, technological, and economic implications of exploitation

of the sea-bed and ocean floor. The ruling of the Intermational
Court of Justice (I.C.J.) in the North ea Continental Shelf
Cases,b6 as well as several academic and professional conferences
and seminars, along with numerous publicatious,have all contributed
to the trimming of the ragged ends of continental shelf doctrine

in the period since 195¢.

A. LREPARATION FOR AN INTEANATIONAL wGLdk OF THu SkA-HED AND

SUBCUIL BEYONU THi CONTINANTAL Shislk

The status and legal regime of the sea;bed and subsoil beyond the
continental shelf during 1950 - 1970 was far from clear. It was,
in the first place, disputed if there was any objective seaward
limit on the elasticity of the concept of the continental shelf,

If this had existed, in the absence of necessary conventional
provisions, the legal regime of the sea-bed and subsoil beyond

the continental shelf would have been uncertain. rrofessor

L.D, Brown concluded in 1970 that the international customary rules
would provide a workable framework within which otates could

establish titles to the sea-bed and subsoil beyond the continental
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shclf.c? Such a customary regime which in practice would admit
the exploitation of the deep sea-bed resources only to developed

states, was unacceptable to developing otates.

The dissatisfaction of the majority of the member _tates of the
United Nations with the lack of necessary provisions within the
law of the sea~bed resulted in the adoption of several Resolutions
in this field. Ambassador Arvid rardo of Malta a pealed at the
united Nations General Assembly for the creation of a certain type
of international regime for the sea~bed area beyond national
Jurisdiction. re further explained that it was impossible to
reduce the ;rinciple of inequalities between developed and undex-

developed Ltates without creating profound changes in the existing

international order. 68

fdalta expressed fears that. the fallure
to introduce an international regime for the sea-bed bsyond the
continental shelf would lead to these areas becoming subject to

national appropriation and militarization."g

The General Assembly on Deeember lith, 1967 decided to consider

the question of the sea-bed beyond national .ju.riscij.c'f.ion.90 This

decision to investigate had two significant implications.

First, the exploitabilky test provided in article 1. of the GCCS

could not be applied to all the sutmarine areas of the world.,

In other words, the ocean floor was confirmed to Le beyomd nationel
jurisdiction.

The second implication was that there was no satisfactory legal

framework for deep sea-bed mining activities. .rior to this

nesolution, the most important question was whether those parts

of the deep sea-bed and ocean floor which were exploitablo.gl

could be considered under the exploitability test provided by the
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GCUS as part of the 'continental shelf'., If not, to whom should
the untapped mineral resources of the deep sea-bed belong? And
was an intermationally supervised mgime necessary to license,
regulate or practice exploration and exploitation actions in sub-

marine areas beyond the continental shelf?

Having adopted the previous Resolution of December 2lst, 1966,92
the General Assembly on December 15th, 1969 (by 65 votes to 12,
with 30 abstentions) considered that the definition of the conti-
nental shelf contained in the GCC5 did not define with sufficient
precision the limits of the areas over which a littoral State
could exercise continental shelf rights. It also declared that
the customary internmational law on this subject was inclusive.93
The Resolution noted that there was a close link within the
problems relating to the high seas, territorial waters, contiguous
zones, the continental shelf, the superjacent waters, and the sea-
bed and ocean floor beyond the limits of national jurisdiction. The
General Assembly requested the Lecretary-General to convene a
conference on the law of the sea to review the legal regimes of

ol

the above memtioned maritime spheres.

The Lesolution No. 2749(4xV), Lecember 17th, 1970, declared that
the sea-bed and ocean floor, and the subsoil thereof, beyond the
limits of national jurisdiction were the common heritage of
mankind.95 By virtue of these Lesolutions the deep sea=bed and
ocean floor was put outwith the claims of sovereignty and private
appropriation. The Hesolution also guaranteed an equal sharing
of advantages between all States, and particular consideration

towards the needs and interests of the developing nations.96
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Having rejected appropriation by states or persons, an international
regime including appropriate intermational machinery was decided
to be essential to govern the sea-bed beyond the limits of

national jurisdiction.g?

The General Assembly in its Resolution No. 2601(.aV1), December
21lst, 1971, confirmed its previous decision to convene UNCLOS III
in 19735. The United Nations Conference on Irade and Development
adopted in May 1972 two Lesolutions concerning the exploitation
of the resources of the sea-bed and ocean floor beyond the limits
of national jurisdiction.9b In the same year the reports of the
1972 session of the United Nations Committee on the .eaceful

Uses of the cea-Bed and the Ucean Floor beyond the limits of
National Jurisdiction were suhmitted 10 the ueneral Assembly.

The Assembly, having considered those reports, confirmed that the

various problems of ocean space were closely interrelated and should
be considered as a whole at UNCLOS 111.99

- W.N. Sea=Bed Committee

According to the United Nations Kesolution No. 2750 the Committee
on the rFeaceful Uses of the Sea-bBed and Ucean Floor beyond the
linits of National Jurisdiction was entrusted to determine the
precise agenda for the envisaged UNCLOS IIL and to prepare the

relevant draft articles. %

The Committee, composed of 85 States,
first convened at Geneva on March lst, 1971, It was divided into
three sub-Committees. Sub-Committee I was in charge of elaborating
draft articles concerning the international regime of the sea~bed
and ocean floor beyond the national jurisdiction. sub-Committee II

was entrusted to prepare the list of subjects for UNCLOS 111 and
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to draw up draft articles on those subjects. Sub-Committee IIL
was cherged with the questions of the preservation of the marine
environment and the drafting of relevant articles.

The Sea~Bed Committee accomplished its mandate only to 2 limited
extent 12

The issue of the continental shelf was the fifth item of 25
edopted by Sub~Committee 1i for discussion at UNCLUS 111, August
18th, 1972.1%% sub-Committe 1L spent two years (1971 and 1972)
on the preparation of a comprehensive list of subjects relating
to the law of the sea. Iroposals regarding the limits of the
continental shelf, or 'the coastal sea~bed area', were submitted

at spring and summer Sessions, 1973.1U3

A wide range of projosals were sulmitted with respect to the outer
linit of the continental shelf, The icuador-reru=-.anama proposal
stated that the seawaxrd limit of the continental shelf should be
given consideration where the continental margin extends beyond

20 miles.lm is;At the Argentine proposal favoured an outer limit
of the continental shelf corresponding to the outer lower edge of
the continental margin or, when that edge 1is at a distance less

than 200 miles from the coast, a limit extending up to that
d:ltt..uncc.lc"‘5 The Argentine roposal was also supported in proposals
sutnitted by colombia, fHexica, Venezuela during the spring 1973
vession, and by Australia, Norway and China during the .ummer 197
bession.mé The 200 mile movement sponsored by .atin Amserican
Ltates was advocated not only by some African .tates but also by some

develo ed otates which did not find this jroposal incompatible
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with their interests.’“? Tnis yrojosal suggests & jurisdicticn

of the coastal state over the sea-bed and the superjaceant waters for
up to 200 miles. This lmplies a departure from the established
concept of the continental shelf which previously had been confined
to the sea=-bed only. There were, however, some coastal states

who opposed this, favouring some sort of conventional definition
for the limits of the continental shelf. The U.oi, for instance,
submitted a draft convention to the Lommittee which suggested

that the outer limit of the ccntinental shelf should be established
within the 500 metre isobath. 1t proposed a combination of the
500 metre isobath and a distance of 1UU miles from the coast as

a definition of the limits of the continental shclf.l”°

B.uNcLos 111
UNCLe 1il is the longest conierence in the history of the
United Nations.lug Its task is to search and Iind a consensus
on the new principles of the law of the sea among the nations and
finally codify those principles and details in a treaty. oome
of the general principles of the traditional law of the sea have
been abandoned and the international law of the sea is in a state
of transition.l!“ It has also been highlighted that the yroblems
of the law of the sea are closely interrelated and need to be
considered as a whole. UNCLUs LIl primarily deals with the
establishment of a more equitable internmaticnal reéine for the
development of the sea-bed resources beyond the linites of national
Jurisdiction. It intends to bring together all issues of the law
of the sea in a new comprehensive convention. Apart from the
establishment of rules for exploiting the resouxces of the deep

gea~bed and ocean floor, the most difficult roblea for UNGLUL 111
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is the delimitation of the submarine areas which remain under
national jurisdiction. This problem is the one on which this
study will focus.

The first organisational meeting of UKCLOS IIL was held in New

York, Lecember 3rd, 19?.3.11l UNCLUS I11 revived the three

Committees which existed under the sea-Bed Committee 1966 - 1973.
Committee I discusses an international regime for the sea-bed and
ocean floor beyond the limits of national Jjurisdiction. Committee 1l

deals with what now for convenience is called 'traditional' issues
of the law of the sea, such as territorial sea, exclusive economic

zone, continental shelf, fishing rights, innocent passage, and all
their by-products. Committee Ill is concerned with the protection
of marine environment and respective lssues of technology and

sclentific research in this area.

The second session was held in Caracas, June 20th, to August 29th,
1974. In this session the three main Committees were convened
separately.ll2 As regards the procedure it was provided that the
agreement on substansive matters should be reached by the way of
consensus - ‘gentlemen's agreement' - instead of the standaxd
method of a majority vote.l13 In this session, the Lecretariate

of Committee Il, in which the issue of the continental shelf was
examined, was able to prepare informal working papers indicating
general trends upheld by the Committee. In the finel stage of this
session both the Chairman of Committee 1l and the rresident of

the (onference stated that the 200 mile economic zone had become

firmly entrenched in the treaty-making procedure.ll#
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The third session was convened in Geneva, March 17th to Hay 1Oth,
1975, where substantial negotiations were immediately started.ll5
The Chairman of each Committee was asked to prepare a single text
which could be used as a basis for further discussion at the
Conference.116 In a thorough review of the paper on 'main trends'
prepared at the Caracas session, the Chairman of Committee II
urged nutual compromise by all groups. Specific issues, including
the continental shelf, were reviewed in several separate informal
consultations; these consultations were subsequently reflected in

the sSingle Negotiating Text (s.N.T.).ll?

In Article 62 of the S.N.T. the concept of natural prolongation
was incorporated in the definition of the continental ahelf.llEj
The outer limit of the continental shelf was fixed at the outer
edge of the continental margin, or to a distance of 200 miles from
the baselines of the coastal States where the continental margin
does not extend up to that distance.119 The basic alternatives

as regards the breadth of the continental shelf were set out as
(a) the outer extension of the continental rise, (b) a distance

of 200 miles, (c) a distance of 200 miles or the outer limit of
the continental margin, whichever is greater, and (d) the sea-bed
and subsoil of the continental margin to a maximum of 200 miles, or
the Jower edge of the margin, whichever is grea.ter.lzU If the
trend of the 200-mile ELZ is adopted a considerable part of each

of the above mentioned proposals will be unnecessary.lZl

It is argued that the eXtension of the exclusive rights of the
coastal states to beyond the limit of 200 miles would deprive the

International Sea-Bed Authority (I.s.A.) of all the more accessible
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resources of the sea=bed. This is why an international zone has
been frequently proposed for areas beyond the 200-mile limit

within the continental slope area. The profits of coastal State
developnent in this proposed area would be shared with the 1.5.A.lzz
such proposals, however, are not favoured by the majority of the

states bordering the oceans. They argue the coastal state should
not be deprived of the natural prolongation of its land territory

even where it extends beyond 200 miles.

The following reasons have been advanced in opposition to a narrow
continental shelf, First, that the coastal states are already
invested with exclusive Jjurisdiction over the natural resources of
the continental margin, and that any attempts to limit this
Jurisdiction to 200 miles is in violation of well established
rights. 5€condly, that the continental margin is a natural
extension of the adjacent coastal sState. Thirdly, that to vest
exclusive jurisdiction over the resources of the sea in the I.5.A.
is not practical or feasible given the limitations.of political
machinery at present. rourthly, that the international bureau-
cracies are perhaps less efficient than national cnes. Lastly, that
the economic and security interests of the coastal states demand

exclusive jurisdiction over wider and not narrower submarine areas.123

The question of the outer limit of the continental margin is not,
however, precisely defined. In other words, it is necessary to
define where the continental margin ends. boince the natural
resources of the sea-bed beyond the limits of natlonal jurisdiction
are to be developed under an international regime, the definition

of the national-international boundary is urgently needed.124
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The whole issue of the continental shelf in the NI falls mostly
within the debate on the Lxclusive .conomic sone (Lis). General
trends in 1975 favoured the control of the coastal otate in an
exclusive economic zone over all resources out to 200 milo..lzs
The L:4 in conceptual terms, and with regard to the evolutiom

of international legal norms, is an outgrowth oi the concepts

of the contiguous zone and the continental shelf. In practical
termms, nonetheless, it is a completely new approach towards the
old dilemma between ‘'mare clausum' (closed sea,) and 'mare

liberua® (free sea).126 wome land-locked and shelf=-locked States
like iali, the Upper Volta, the Khmer nepublic, .ingapore,

belgium and the rederal Hepublic of Germany believe that the
concept of the continental shelf is now superiluous, because of
the adoption of the 200~ mile r.i. oome otates insist on retalning
the conceyt of the continental shelf, either because it often

runs beyond the 200-mile zone (united Kingdom, Lanada, New Jealand,
Argentina, lexico, ilauritania), or on grounds of customary

rules which confimm the jrinciple of natural prolongation. iespite
all obvious major differences between the legal nomms of the
continental shelf and the oud, it is said that,lz? the GCCO lald

the foundations of the pgg.lz@

The GUCLs was criticized because it lacked compulsory provisions

129

for the settlement of disjutes. by contrast, there were

measures adopted in the LANT in res ect ol tne delimitation of the
.. and the continental shelf which were compulsory in nature.
According to Articles 61 and 7U of the uil the delimitation of
the . and the continental shelf between adjacent and opposite
otates should be agreed upon in accoxdance with the median or
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equidistant li.ne.:rJU 1f no agreement was reached the Ltates
concerned were to resort to the procedures for the settlement of

= 13k
disputes, provided in rart IV of the 41\1.13

The 1975 ONT was later debated stithe §ih session of uhciaw 1IL held

152 i{he i1, having

in New fork, March 15th, iday 7th, 1576.
been reviewed in May 1976, was thereafter termed .evised single
Negotiating Text (H.5.N.T.). The H.o.N.T., siailar to the uoNT,
confirned the exclusive rights of the coastal .tates in the sea-bed
and subeoil of the Lil. 55 Article 44(1) of the iNT provided that
in an area beyond and adjacent to its territorial sea, a State has
sovereign rights for the purpose of exploring and exploiung,
conserving and managing the natural resources of the bed and subsoil
and superjacent waters. Article 64 of the NI defined the extent
of the continental shelf and was identical to Article 62 of the

SNT. oimilarly Article 63 of the UNI (concerning the natuxe of

the rights of the coastal Ltates over the continental shelf) was
adopted unaltered as Article 65 of the Rull. This Article confirmed
the sovereign rights of the coastal otates over the continental
shelf for the purjpose of exploring it and exploiting its natural
resources. lhese natursl resources were considered to comsist of
the mineral and other non-living resources together with living
organisms beldnging to sedentary syecies.l"h lhe only contrast
between the 1975 SNI and the 1976 Ruil on contlnental shelf lssues
was with regard to the settlement of disputes. The application

of the median or equidistant line provided in the Jiil was rejected
by Fert IV of the HuNT which contained the compulsory procedure for
the settlement of disputes. lurthermore, Article 1L of the auNi

provided that the disjutes concerning sea boundary delimitation
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between adjacent and opposite States were among optional exceptions
and that States might declare themselves exempt from compulsory
135

procedures.

Although the RSNT (rart II) treats the nli and the continental

shelf under meparate titles, there was, nevertheless, a considerable
trend towards the establishment of a single functional zone.

This zone would extend to a distance of 200 miles from the coast,
within which the coastal State would have sovereign rights over

both submarine areas and superjacent waters.

Under the HUNT the authority of the coastal state over its continental
shelf is not confined to economic purposes. Article 6¢ (iaxrt II)

of the HSNT, in conjunction with Articles 4& and 44 (rart 1II)
provides that the coastal State shall have the exclusive right to
construct artificial islands and economic installations on its

shell area for both economic and non-economic purposes.

Ur. rapedakis anticipates that these provisions will result in
exclusive authority of the coastal States to construct artificial
islands and installations on the continental shelf, whether

economic or non-economic, floating or fixed,ljé

The sixth session of the Conference was convened in New York,
May 2,rd, July 15th, 1977.137 The Conference in this session
deaided that an informal negotiating text should be prepared to
bring together in one document the draft articles of the entire
130 .

range of subjects and issues covered by the Lonference. In

order to prepare the prescribed negotiating text the Chairman of

each of the three main Committees prepared a single negotiating
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text (sart I, II, III respectively)., The .resident of the
Conference prepared Part IV on the settlement of disputes, The
fruits of these labours were brought together in one document,

the Informal Composite Negotiating Text (I.¢.N.T.), which was
f£inally prepaved in May 23rd - July 15th, 1977.2°7 Ihis text

serves as a procedural device, providing only a basis for negotiatiom,
and does not affect the right of any delegation to suggest revisiona
in the scarch for a consensus.luo It is expected that the I.C.N.T.
will be totally reviewed in next Session which will be convened

in Geneva, on larch 19th, 1979. Article 76 of the IUNT defines

the outer edge of the continental margin or a distance of 200

miles as the outer limit of the continental fshelf.lb'l The concept
of natural prolongation has already been established as the defining
criterion of the continental shelf in internationel law. The
altemative of the 200-mile limit is the result of the dissatis-
faotien of the developing states with the traditional law of the
sea. 1lhe majority of States at UNCLUS 111 support the 200-mile
limit of national Jjurisdiction in the hope of a better and more

equitable distribution of ocean resources.

The seventh session of UNCLUS III was held in Geneva, from liarch

e but did not achieve the objectives

20th to Hay 19th, 197¢,1
it had set out to achieve. Al this session Negotiating Group 6
could not reach agreement on a definition of the outer limit of
the continental shelf, However, the Group considered three new
proposals besides Article 76 of the ICNY. These were first, a

proposal submitted by Arab States which would limit the width of

the shelf to 20C miles, the same as the Lwu. w~econdly, a USSR

proposal employing geological and geomorphological criteria when
the continental margin extends beyond 200 miles but imposing a
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maximum width of 300 miles., Thirdly a proposal by Ireland
submitted in 1976 giving each State a choice between two natural
criteria - one relating to the hickness of sea-bed sediments and
the other to a measure of distance - but both related to the foot
of the continental slope where the sea=bed begins to rise steeply

from the deep ocean to the shallower offshore.:uU

UNCLUs III having held eight sessions during the six years (from
December 3xd, 1973 to september 15th, 197¢) has not yet progressed
towards a treaty.lh# The proceedings of UNCLUws ILI show twe
confrontation of national interests between the developed and the
developing ctates. While the United Sations Hesolution of Uecember
17th, 1970 has declared that the resources of the deep sea-bed

and ocean floor beyond the limits of national jurisdiction are the
common heritage of humanity, the world's nationa remain deeply
divided over who is to develop that common heritage. The developing
coastal States, as will be shown in the following Chapter on
National .olicies and iPractices, insist on conserving a very
extended exclusive right over the marine and submarine areas
contiguous to their coasts. The majority of the developed States
want most of these areas to be accessible to whoever possesesthe
means of exploration and exploitation. UNCLUs ILI is searching

for principles on the law of the sea which maintain the balance

of interests among all nations.

The eighth Session of UNCLOS III was convened in New York, August
21lst to ceptember 15th, 19?0.14'5 The Uonference is to reconvene
in Geneva for six weeks starting on larch 19th, 1979 to finish

the informal stage of discussions. fThere is then expected to be
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another six-week session in New York in the autumn of 1979 and
if everything goes well, the new Convention will be formally

146 It is hoped that UNCLuUs III will

signed in Caracas in 19¢0,
reach agreement, but, even if it does, there is all likelihood

that several states will delay ratification of the new convention.
However, whether UNCLUS IL1I will finally result in the envisaged
convention or not, the process of negotiation and clarification

of national policies in this Conference has exerted and is exerting
a dynamic influence on the development of the law of the sea.

by way of example it is significant that the work of UNCLUS 1II

has already been referred to as a supporting legal authority

before the Court of Arbitration in the uUnited Lingdom - France

continental shelf delimitation case.lu?

It is feared that if no progress emerges from UNCLUs 1II the
developed mining States, led by the United otates, will go ahead
with unilateral legislation to allow development of the mineral
riches of the deep sea-bed and ccean floor beyond the national

Vs At present otates contemplating legislation to

Jurisdiction.
enable deep sea mining in areas beyond national jurisdiction are

the United states, Japan, rederal hepublic of Germany, and the
netherlands.149 These utates, having developed their own municipal
laws for ocean mining, would recognise each other's mining claims

as legitimate.ljo Such unilateral actions, howeverh; are not
sup,orted by the political behaviour af the major developed states.
As evidenced in proceedings of the latest Zeesion of Unubun 1II
August 2lst to veptember 15th, 197¢, municipal frameworks to develop

the 'common heritage of mankind® would result in serious coniront-

ation between the developed and developing otates.
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Major maritime état.os would, naturally, prefer to have a wide
freedom of exploitation of the resources of the high seas, They
are, however, now in a smaller minority in UNCLOS I11 compared

with the big majority of economically and militarily weak States,
There are now 115 States in the Group of 77. The developed States,
therefore, find it politically inexpedient to take unilateral
measures to develop the resources of the sea against claims made
and aspirations expressed by the majority of the world's States.
In short, the priixciple of 'one State, one vote' gives all States
developed or developing, big or small, rich or poor, a neaxrly
equal opportunity to participate in the development of the envisaged

convention on the law of the sea.
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CHAPTER 11I1I

NATIONAL POLICIES ANU PRACTICES ON THE CONTINENTAL SHiLF

The legal regime of the continental shelf was originated in
consequence of unilateral declarations made by individual States.
These national claims, however, brought about a lack of inter-
national consensus with respect to the extension of the continental
shelf. Fraradoxically, the future existence of this intermational
consensus, as developing in UNCLOS III, does itself depend on
national aspirations. That is to say, the final agreement on the
text of the envisaged law of the sea convention is subject to the
support of the majority of theStates as manifested in the principle
of ‘one State, one vote'. It is, therefore, regrettable that the
value of these unilateral declarations and legislative acts has
been one of the least studied questions in the technical field

of international 1u.1

In their formulae for defining the future national-intermational
boundary, there are basic differences in what individual States
have declared most equitable, most advantageous, or least dis-

2 Some proclamations such as the

advantageous to their interest.
Truman Proclamation of 1945 and the Saudi Arabian Fronouncement of
19‘#9# claimed rights over the continental shelf, but without
defining the geographic extent of these rights. (ther proclamations,
like the Dominican Law of 1952 and the Indian Froclamation of

1955 included continental shelf zones in their national territory,
but always without defining the actual area cnconpuud.j Some
States, like the USSR (.1968)6 and Oman (19?2)7 incorporated both

the criteria of isobath and exploitablility as adopted by Article 1

of the GCCS. Several States, however, preferred to adhere to only
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one of the two criteria. For instance, Israel (1953), Argentina
(1966), and Honduras (1965) have adopted the criterion of exploit-
ability; while rakistan (1950)s.rortugal (1956) have opted for
the criterion of 100 fathoms or 200 notru.a On the other hand,
the Latin American States extended their sovereignty over the
continental shelf up to a distance of 200 miles from the coaat.9

The present situation of the developing law of the sea is inevit-
ably regarded in terms of groups of States. J.K. Gamble has
used the expression 'hloc thinking' to describe this situation
of States forming political groupings to achlieve specific goak
in the development of the law of the sea.’® e major blocs,

he suggests, include developed States, developing States, land-
locked States, coastal States, naval powers, commercial maritime
powers, coastal fishing States, distant water fishing States,

oil exporting States, oil importing states.!! Although these
categories hold good to some extent, individual bloc members

may shift their allegiance on specific issue areas and adhere to
the policies of different blocs in accordance with their national
interests. This Gamble calls ‘pluralisa’. Classic examples

of this situation may be seen in the policies of the Eastern
European States and of Canada on the outer limit of continental

shelf which will be studied later in this Chapter.

A comprehensive study of the different bloc policies on all issues
of the law of the continental shelf is too wide and ilmpractical
for the purpose of the present study. The scope of this Chapter
is confined to an examination of the shelf practice of four

major groups of States which have distinct goals on continental

shelf issues: peveloped States, Developing States, Socialiat



States, and Land-Locked States. The study focuses on bloc
policies in defining the outer limit of the continental shelf

and State practice on delimitational issues. The distinction
generally made between the shelf practices of developed and
developing States is the clearest and least debatable. As regards
developed States, instead of making general references to all
those in this category, the policles of four States only (the
United Kingdom, the United States, Canada, and France) will be
studied in detall. The developing States will be subcategorised
into three major blocss Latin American States, African-Asian
States, and the Persian Gulf States. The shelf practice of
Soclalist States, for obvious political, economic and legal
reasons, will be studied under an independent heading. Clearly,
the interests of land-locked States are antithetical to those

of coastal States. Therefore a separate study of the policies

of the land-locked or shelf-locked States (including both developed
and developing States) is required to complete this Chapter.

I. DEVELOPED STATES

The developed industrialized States are those authorities which

hold both the technology and capital to exploit the sea-bed
resources. They are inclined to develop their own municipal

laws for mining on the deep sea-bed and ocean floor beyond

national Jurisdiction. The develo ped States would, predictably,
recognise each other's mining claims over these areas as legitinsto.lz
This is the main reason for the disagreement between the developed
and developing States at UNCLOS III, In the eveni of the Conference

failing, it has been suggested by Darman that a sea~bed 'mini-treaty'’
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should be drawn up outside the Conference framework by the mining
developed States. This 'mini-treaty’' he considers necessary to
assure orderly process, regulatory consistency and mutual respect
for security of tenure at mine -if.n.]'3 Such moves by the developed
States, no doubt, would be groagly opposed by the developing

States.

At present the United States, Japan, Federal hepublic of Germany,
France and the Netherlands are contemplating municijpal legislation
to enable mining on the deep sea-bed and ocean floor beyond
national jurisdiction. The possibility that consequently private
companies would be given the right to start mining the deposits
of manganese nodules on the deep sa-bed and ocean floor caused

& sharp clash between the developing States and the developed
States at the latest session of UNCLUS 111, New Iork, August 2lst to
September 15*h, 1976. (n the final day of this Session a spokes~-
man for the developing States (the Group of 77) stated that such
unilateral legislative enactments were illegal under contemporary
international law and contrary to the notion of ‘common heritage
of mankind®'. Any such move would, the Group suggested, Jeopardise
the entire treaty-making precess of UNCLOS 11l with possible
disastrous consequences., It pleaded with the developed States,
contemplating legislation on deep sea mining, not to go ahead
until the Conference had settled the issue. That call was supporteéd
by the delegations of the USSR, the nastern bloc, and some Noxdic
States., Mr Hamilton Shirley Amerasinghe, the rresident of the
Conference during 1973 - 1976, added his weight to the plea,
explaining that unilateral legislation such as the American 5ill
might give th;“ impression that the Conference was negotiating

under duress.
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Seabrook Hull has made a major contribution by distinguishing

the leading attitudes and pexspectives of developed and developing
States at UNCLOS III. He perceives these to be moulded upon the
following considerations, which he lists in the order of importance :15

irioxit Criteria of Developed States Criteria of leveloping States

First National Interxcst Natlional Interest

Second rolitical Bloc Orientation Correction of Inequilies
Third International Oxder rolitical Bloc Orientation
Rurth Correction of Inequities International Oxder )

The developed States, however, are far from following a united

or even similar line in their policies on the continental shelf.
The United States, France, The Federal Republic of Germany,

Japan and the Netherlands prefer to recognise an almost narrow
continental shelf and to enjoy freedom of exploitation of the
sea~bed resources beyond national jurisdiction. The developed
States with large continental margin or long coast line (like

the United Kingdom, Ireland and Canada) favour extended rights over
the submarine areas adjacent to their coasts. The land-locked
developed States like Austria, Luxembourg, and Switserland favour
a very restricted area of coastal State rights over shelf resources.
The policy of land-locked and shelf-locked States will be studied
under a separate heading., As regards the coastal developed

States the shelf practice of only some prominent examples

(the United Kingdom, the United States, Canada and France) will be
examined.

A. United on’
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A. ited on

As already ulrt.i.onod.:"6 the United Kingdom was one of the first
States which recognised the exclusive rights of coastal States
over the submarine areas beyond their territorial sea. The
United Kingdom-Venezuela Treaty of 1942 divided the sulmarine
areas of the Gulf of raria betwesn the two btat.u.]'? Although
this Treaty could not be regarded as the beginning from which the
doctrine of the continental shelf emerged, it was a fact of which
third parties could be expected to take nouco.w To implement
this Treaty the United Kingdom adopted the Submarine Area of the
Gulf of Faria (Annexation) Order in Council, August 6tn, 1g42,'?
The Oxdex went beyond the legal scope of the bilateral Treaty,
and claimed an exclusive right to control the use of the defined
shelf texxritory, its soll and subsoil, vis-a-vis the community
of States., Thus, the 1942 Treaty and Order in Council, taken
together, represented a major and significant stepping stone from
which the exclusive right of the coastal States to adjacent

continental shelves evolved .20

Actions taken by the United Kingdom on behalf of her colonies and
protectorates were intended to assert full and exclusive authoxity
over the continental shelf. The British actions with respect to
bBritish Honduras and the Falkland Islands claimed sovereign
territorial rights over the respective continental shelves

rather than rights to specific exclusive uses.?l (n November 26th,
194€, both the Bahamas (Alteration of Boundaries) Order in Council
and the Jamaican (Alteration of Boundaries) Urder in Council
extended the boundaries of the colonies s0 as to include the

adjacent continental shelves.22
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The United Kingdom formally claimed continental shelf rights

over the submarine areas off her own coasts in early 1960°'s

after the discoveries of oil and natural gas in the North Sea.

The Continental Shelf Act of 1964 provided the municipal law
framework for the exploration and exploitation of natural resources
of the continental shelf appertaining to the United Kix:gicu.z"3
Subsection 1 of this Act vested in Her Majesty ‘any right exercisable
by the United Kingdom outside territorial waters in respect of

the seabed and subsoll andtheir natural resources, except so far
as they are exercisable in relation to coal.' There is no mention
of the nature of the rights exercisable hy the United Kingdom over
the continental shelf. Article 7 stated that any area from time
to time might be designated as an area within which the United
Kingdom rights were exercisable. The Act falled to mention any
objective criterion for determining the seaward limit of such
designated areas.

Although her continental margin extends far in excess of 200 lil.l,zu
until 1974 the United Kingdom designated no submarine areas
farther than 100 miles from the majnland, Much of the designated
areas, the subject ¢f the Continental Shelf (Designation of Areas)
Orders 1964,2% 196526 196627 and 1971,%° 1ie at an intemationally
acceptable distance, the farthest point being some 100 miles from
the oout.29 However, the Continental Shelf (Designation of
AMdditional Areas) Order, 1974 declared an enormous 52,000 square
miles of the sea~bed under the Atlantic Ocean as appertaining

to the United Kingdom.’® This designated area extended to a

maximum of 400 miles from the mainland of the United Kingdom
(cotland).>’ The Continental shelf (Designation of Additional
Aveas) Order, 1976, designated areas of Cornwall and in the



99
English Channel as areas within the United Kingdom Jurisdiction.jz
Following the Court of Arbitration's decision of June 30th, 19?7.33
further areas in the English Channel and South-Western Approaches

were designated on November 15th, 1977.34

The precise position of the United Kingdom as regards the outer
limit of the continental shelf is not clear. The United Kingdom
working papers to the United Natlons Sea-Bed Committee did not
specify any limit as the outer edge of the continental shelf., It
was, however, stated that the United Kingdom supported the
International Trusteeship concept proposed by the United 5tatos.35
This proposal was not accepted by the majority of States which
regarded it as contrary to the concept of ‘common heritage of
mankind'.)é This proposal, however, is considered as legal in
the light of the United Kingdom's interpretation of the 'common
heritage'. Moreover, Mr. Ronald Arculus, the United Kingdom
delegate at UNCLOS III, made it clear that his Government did not
even accept that private mining operations on the deep sea-bed

and ocean floor would transgress international lam.37

Article 76 of the Informal Composite Negotiating Text (ICNT),
prepared by UNCLOS III, July 15th, 1977, sets the outer limit of
the continental shelf at the foot of the continental margin.

A distance of 200 miles from the coast 18 set as the outer limit
of the legal continental shelf only where the margin does not
extend to 200 lilos.38 Since the continental margin of the
United Kingdom extends beyond 200 miles, the definition of the
weaward limit of the United Kingdom continental shelf is clearly
of crucial importance. The United Kingdom, however, is not in

favour of Article 76 of the ICNT, but supporte an Irish proposal
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of great complexity. The Irish Republic submitted this proposal
to the 1976 session of UNCLOS III, The proposal, focused upon

in the seventh session, gives each State a choice between two natural
criteria. O(me criterion is related to the thickness of sea~bed
sediments and the other to a measure of distance, tut both arerelated
to the foot of the continental slope where the sea-bed begins to
rise steeply from the deep ocean to the shallower offshore uton.”
The United Kingdom's support for the depth criterion can be
clearly seen in her practice with respect to the continental shelf
in the Atlantic. For instance, Article 2 of the aAnglo-French
Agreement of July 19th, 1974, requested the Court of Arbitration
to define the continental shelf boundary between the two States
in the Atlantic region es far as the 1UU0 metre iaobutb.“c

The United Kingdom has defined her continental shelf boundaries

in the Horth Sea with Noxway, the Netherlands, Lenmark, and the
Federal Republic of Germany.'~ The boundery lines were delimitated
on the basis of the median-line pmoiplo.“z A recent Urder was
made for the area mrth of 60° 44* 12*, which is where the 1965
boundary line between the United Kingdom and Norxrway ended. The
negotiations proceeding with Norway included the Danish authorities
because of the adjacenve of the Fasroe Islands. The continental
shelf boundary betwsen the United Kingdom and France,both in the
English Channel and in the Atlantic Ucean, was deliaited in 1977
by arbitration. This will be studied in the neat sub-Section

on French shelf practice. Lere the two matters to be discussed

ave firstly, the shelf boundary with the hHepublic of Ireland,

and secondly, the possibility of the delimitation of the continental

shelf of the United Kingdom between Scotland and the rest of the
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United Kingdom (in the case of the former's independence).

The continental shelf boundary between the United Kingdom and the
Republic of Ireland both in the Celtic Sea and in the Atlantk
Ocean is undefined. Un September 6th, 1974, 52,000 square miles
of the sea-bed under the Atddntic Ocean west of Scotland was
designated as appertaining to the United m.ugdon."3 It was
described as 'an area within which the rights of the United
Kingdom outside territorial waters with respect to the sea-bed
and subsoil and their natural resources are oxor:ciu.lilo'.m+
The Hepublic of Ireland protested that these designations included

areas which fell within Irish jurisdictica.'> The delimitation

dispute was eventually submitted to intermational m:bi't.r:a.’d.on.m5

The whole designated area of 1974 extending to a maximum of 400
miles from the mainland of Sootlmd.b'? has, however, geological
association with the landmass of the United mma."a Therefore,
the whole axrea, being the natural prolongation of the land territory,
is eppertaining to the United Kingdom, although a depression,

the Rockall Trough, occurs between the bank and the Uuter Hebridean
Islands. This assumption is supported by the remarks made by

the I.L.C. \1956).49 and the 1,C.J. in the North Sea Continental
shelf Cases.”° Also Article 76 of the ICNT sets the outer limit

of the continental shelf at the foot of the continental margin. A
distance of 200 miles is set as the seaward limit of the continental
shelf only where the continental margin does not extend to

200 lu‘s -51

besides the principle of natural prolongation, the 1974
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designation can partly be justified on the basis of the United
Kingdom's title to the uninhabitable island of Rockall. The
islond of Lockall, about 180 miles from the outermost island of
the Outer Hebrides, was formally incorporated as part of the
United Kingdom. Article 1 of the Iskh nd of Rockall Act of
February 10th, 1972, stated that - “the Island of Rockall (of
which possession was formally taken in the name of Her Majesty
on 1&th September, 1955 in pursuance of a Royal Warrent dated
14th September, 1955 addressed to the Captain of Her Majesty's
Ship vidal) shall be incorporated into that part of the United
Kingdom known as Scotland and shall form part of the District of
Harris in the County of Invermess, and the law of Scotland shall
apply accozﬂinsly."‘sz Though the United Kingdom's annexation of
Rockall is indisputable, both the Republic of Ireland and Denmark
deny its entitlement to any continental shelf or economic Zzone

rights .5 3

Article 121(3) of the ICNT, the latest draft Convention prepared
by UNCLOS III, provides that = "Rocks which annot sustain habitation
or economic life of their own shall have no exclusive economic

zone or continental shelf".’“ This was also acknowleged in previous
versions of the draft Convention as incorporated in Article 1.2

of the Informal Single Negotiating Text (S5.N.T.) and Article 126
of the Revised Single Negotiating Text (R.t’:.N.‘l‘.).‘s'5 However,

this proposal, which is in no way part of customaxy international
law, has been rejected@ by the Unied Kingdom.56 The United Kingdom
supports the provisions adopted in Article 1 of the GCCS which
eimply states that the term ‘continental shelf' is also used as

refeming to the sea-bed and subsoil of submarine areas adjacent
to the coasts of islands. 57 yithin these terms and in conjunction
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with Article 10(1) of the Convention on the Territorial Sea and
the Contiguous Zone all islands, including uninhabitable islands,
can assert both continental shelf and territorial sea rights.
These provisions, not being part of the customary law, cannot be
enforced against the iepublic of Ireland which is not a party to

the 195¢ Conventions.

The possibility of a division of the present continental shelf

of the United Kingdom between Scotland and the rest of the United
Kingdom is significant. The draft articles for a ocottish con-
stitution, prepared by the Scottish National rarty, 197¢, are
intended to govern an initially devolved and finally independent
Scotland .58 If and when Scotland becomes an independent sovereign
State it will obviously be entitled to the natural prolongation

of the Scottish land territory under the sea. GScotland's exclusive
rights to the continental shelf would be inherent and would

depend neither on occupation nor declaration.”

As regards the delimitation of the continental shelf boundaries,
an independent Scotland would be bound, under both conventional
and customary rules of international law, by the equidistance/
special circumstances principlo.6° Neither the geographical nor
the geological aspects of the Scottish-bnglish continental shelves
constitute special circunltancos.61 Therefore, as J.r. Grant

has established, a median line in an east~north-easterly direction

would define the shelf boundary be®ween ingland and Scotland in
the North 50&.62 The boundary between Scotland and the rest of

the United Kingdom in the Atlantic Cceen would also be settled
through the application of the median line principle.®3 The
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boundary between Scotland and the Republic of Ireland would be

that mentioned above in the discussion of the Anglo-Irish dispute
over the 1974 dasignated sulmarine areas. Those designated areas

ad jacent to Rockall would also be apportioned to Scotland.

Rockall has geological association with Scotland and it is a shorter
distance from Scotland than the rest of the United Kingdom.
Furthermore, Rockall was formally rxecognised by the United Kingdom
in 1972 to be part of what was then the District of Harris in the
County of Inverness in Sootland.&
nay argue that the acquisition of hockall, as ‘'terra nullius'
could not be made on behalf of Scotland. That is to say that

Theoretically, however, one

Scotland might not acquire any sovereignty over hockall achygved

by the United Kingdom in the past, because Scotland has not been

an independent State since the Union of Parliaments, 1707.
Exclusive appropriation by occupation would not be possible for

an envisaged independent Scotland because hHockall is no longer
‘terra nullius', Inthe legal sense, however, such an argument is
highly unrealistic as it is contradicted by the principle of natural
prolongation. An independent Scotland would inherit the natural
prolongation of both its mainland and minor islands, including
submarine areas adjacent tC Rockall.

in the case of any division in the United Kingdom the constitutional
Status of the Shetland islands should be taken into account., The
Nevis Institute report of April 1970 suggests that the most
convenient option would be for Shetland to accept devolution

along with the rest of Scotland. But it also justifies a special
govexnment system between Shetland and the United Kingdom similar

to that of the Parces with Leamark,’” If shetland gained independence
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or remained with Vestminster while Scotland gained independence,
the maritime boundaries around Shetland would have to be defined.
The title to the continental shelf contiguous to Shetland entirely
depands on her future constitutional status. An independent
Shetland would be entitled to the continental shelf adjacent to
her coasts up to the limits of the continental shelves of the
adjacent and opposite States. If Shetland joined an independent
Scotland, there would be no more division of the continental
shelf when the United Kingdom-Scotland boundaries were defined. If
Shetland stayed with the United Kingdom, the boundary between an
independent Scotland and Shetland would be defined in accordance
with median-line ]pri.nciplo.é6 The continental shelf of a highly
developed but not _independent Shetland would depend on constitutional
arrangements and political circumstances. In practice it is not
impossible for internationally non-~independent political units

to claim continental shelf rights within certain national or
international political structures, though such claims may not

be recognised as technically legal vis-a~vis the internatiomal
community. For instance, each member-State of the United Aradb
Enirates claims a separate continental shelf within the con-
stitutional framework of the federal State.®’ Also Faroe has
been able to make her own settlement for a 200-mile exclusive
fishing zone with the Luropean Economic Couunity.& However, it
was established in the arbitration case between the United Kingdom
and France that a governmental body such as the Channel Islands

was not entitled to a continental shelf of her own.69
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B, lnited States
In the United States the Truman Froclamation’’ was followed by

the OUter Continental Shelf Lands Act of August 7th, 1953,7%
Paragraphs 2 and 3 of this Act declared as the policy of the
United States that the sulmerged lands lying seaward outaide
the continental shelf appertaining to the United Ltates were
subject to her jurisdiction, control and power of dispouition.?z

(n July 13th, 1966, rresident Johnson emphasised that the Americans
would strive to retain the status of the deep sea-bed and ocean
floor as 'the legacy of all human boinp'.73 He later urged all
nations to cooperate with the United States in a concerted programme
of ocean exploration on a world-wide basis. This exploration was
to detemine the geological structure and the mineral and energy
potential of the world's continental margin.’® The Johason
Mninistration later supported the concept that a part of the profits
emerging from exploitation should be dedicated to the benefit of
the international community (August 1966)’° Under the Nixon
Administration a report of tha Commission on Marine ucience,
ingineering and Hesources suggested as the limit of the continental
shelf the 200-metre isobath, or 50 mile limit from the oocast,

whichever was mtor.76

The United Mtes submitted a draft Convention on the International
Sea~bed Area (August srd, 1970) which provided that the coastal
State should delineate the International sea=ied Area.’’

Article 1(3) of the draft Convention provided that the precise
boundary of Intermational Sea-Bed Area should be defined by straight
lines off the coasts not exceeding 60 lilea.?° This falled to

inpress the coastal States because |t did not provide a desirable
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degree of control in offshore a.rou.79 The 1970 draft Convention
proposed an International Trusteeship Area which was that part

of the International Sea-Bed Area comprising the continental or
island margin beyond the continental shelf. The landward boundary
of the Trusteeship Area would be the line where the Intermational
Sea=Bed Area meets the national jurisdiction of the coastal State,
Its seaward boundary would be a line beyond the base of the
continental slope, where the inclination of the surface declines
to a gradient to be determined by technical experts.w The
concept of a Trusteeship Area was flexible both in relation to
the area it might embrace and in the division of rights and

responsibilities between the coastal States and the International

Sea~Bed ;'mt.l'u:nri‘t'.sr.d1

The United States proposed a revenue-sharing system with respect

to the International Trusteeship Area, but this was also rejected.
This called for a favourable linkage of restraint upon coastal

State territorialism with revenusssharing from resources beyond the
200-metre isobath and a licensing system for sea-bed mining.

¥hile this position might have adequately concelved the attractive-
ness of revenue-sharing, it failed to take into account the associated
unattractiveness of revenue-sharing for those who would otherwiase

receive more .62

The Government of the United States abandoned support for its
proposed Trusteeship Area and realised American aspirations in
conjunction with the creation of an Exclusive Lconomic Jone,

The United States delegation to UNCLOS III(Geneva, 1975) noted

that a large number of the States held that the outer boundary
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of an economic zone should be at a distance of 200 miles from the
coast or should be marked by the outer limit of the continental
nargin if it extended beyond 200 miles.S3

Within the draft articles of July 19th, 197;, the United States
proposed the extent of the 'Coastal Sea-bed Lconomic Area' to be
left open for future nogotiations.m This was a radical move
towards the views of the majority of States on the issue of the
continental shelf., The draft articles provided that the coastal
State had exclusive rights to explore and exploit and authorise the
exploration and exploitation of the natural resources within its
'Coastal Sea-Bedciconomic Area', VWhile the provisions for a
‘Coastal Sea=-Bed lLconomic Zone' are in line with those of States
favouring an offshore ELZ, there are areas of disagreement such
as fisheries, pollution control, the regime for the deep sea-bed
65

and ocean floor and scientific research.

Dissatisfied with the progress of UNCLOS III, the United States

is now simultaneously developing her own deep sea-bed mining
Juriediction.% Dr. Kissinger, then the Secretary of State, in

his opening speech at UNCLOS I1I, Summer 1976, threatened that
should the Conference fall to reach an agreement on the issues

of the deep sea~bed and ocean floor, the United States would develop
the resources of these areas unilaterally. A United States company,
planning to mine metal-rich manganese nodules from the ocean

floor, filed a claim with the State Department for a large section
of the racific bottom. Another American concern, insisting that
the ocean bottoms are no-one's property, announced that it would

take the nodules without seeking permission.®’ At present an
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Aninistration-backed Bill to allow such mining under licence,
having been developed and approved by the Hause of Hepresentatives,
is awaiting approval by the Senate. Mr., Elliot Richaxdson, on
whom the “arter Administration conferred special resprasibilities
for law of the sea issues, explained that his Govermment had
supported the Blll Jargely because "if the compenies were not given
the go ahead soon, they might cease investing in the projects and
disperse thekr technology teams, which could result in no mining

at all being done: P This Bill asserts no sovereignty claim over
the dee)p sea~bed and ocean floor, but it aims to regulate the deep
sea mining activities of the United States citizens undexr the
principle of 'mationality' Jurisdiction, i.e., a principle based
on a State's authority to regulate its nationals wherever they

may be.o9

¢ Canada
The coastline of Canada, measuring over 150,000 statute miles
(241,402 km,), is one of the world's largest. It comprises the
Canadian mafnland (Pacific, Hudson Strait, Hudson Hay, and Aretic)
and its islands (4tlantic, Facific, Hudson Strait, Hudson Bay,
Northwest Territories South of Arctic Circle and Axrctic). The
submerged continental shelf of the Atlantic at the point of its
transition from continental to oceanic conditions is distinguished
by great width and diversity of relief, The continental shelf in
the racific, from the coast of the islet Strewn, extends from 50
to 100 sea miles to its oceanward limit at a depth of 200 fathoms.
The sea floor drops rapidly to the racific depths, parts of the

western slopes of Vancouver Island and the Queen Charlotte Islands’
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both of these lyingfewmiles from the edge of the declivity.

These detached land masses are the dominant features of the Paciflc
marginal sea. The continental shelf bordering the Arctic Ocean

is merely {lat to gently undulating with isolated rises or hollows.
Most of it has an average slope seaward of about half a degree,
with an abrupt break at the outer edge to the continental slope

whose declivity is commonly six degrees or nore.9o

For two decades or so following the Truman :roclamation (1945),
Canada did not issue any particular proclamation as regards its
continental shelf. Canada at that time adhered to the rules
of the law of the sea as practised by the united Kingdom. It
was only after the Second World War that Canada began to revise
the Eritish practice with reference to her own needs.’’ In the
1960's expleoration of the Arctic regions and the prospects of
exploitation of the Canadian continental shelr9 2 raised the question
of the existing rules as regards the development of the Canadian

law of the continental shelf,

The Federal Govermment of Canada ratified the G€CS in February

1969. 1t declared, however, that "the presence of an accidental
feature such as a depression or a channel in a subtmerged area should
not be regarded as constituting an interruption in the natural
prolongation of the land territory of the coastal State into and
under the sea. 93 The limits of the Canadian continental shelf,

as provided in the 0il and Gas Froduction and Conservation aAct, 1970,
were based on the dual criteria of depth and ox;bitability.%

The precise extent of the Canadian claims regarding the continental
shelf is not known.95 Canada in principle upholds that the
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continental margin ond-.%

Canada claims rights over the whole of the continental margin which
comprise§ the physical continental shelf as well as the continental
slope and :r::l.se.97 The Canadian continental margin, covering an
area of almost 2,000,000 square nautical miles, is second only to
that of the USSR. Caneda's continental margin extends much beyond
200 miles from the coasts. For instance, one third of Canada's east
coast continental margin actually projecte beyond the 200-mile line.
There are at present oil wells which are over 200 miles from the
Canadian :horo.g8 Claims over the whole of the continental margin
are justified since Article 76 of the ICNT does not establish a
maximun outer limit for the continentalshelf. 7The two hundred

mile limit applies only where tle outer edge of the continental
margin does not extend up to that distance. This means that

Canada, having the largest coast line in the world, would have an
enormous continental shelf. Having the second largest continental
shelf in the world, Canada's interests as regards the exploitation
of the see-bed are closer to the interests of the developing States
than those of the developed States.

As regards the delimitation of the continental shelf boundaries,
Canada favours the equidistance method as laid down in Article 6(2)
of the GC(:S.99 The Canadian continental shelf overlaps the
continental shelves of the United States, Denmark (Greenland)

and France (St. Plerre and Miquelon islands). In most Of these
cases the equidistance principle is difficult to apply and does

100

not settle all the problems, Canada and Denmark reached an
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agreement on the delimitation of the continental shelf between
Greenland and Canada on December 17th, 1973.1°% The agreement

was based on the principle of equidistance, although a few

changes were made to establish a mutually acceptable and equitable

boundary.

As the result of oll exploration permits issued by the govermments
of Canada, France and the United States, disputes arose concerning
the boundaries of the continental shelf in the regions of the Gulf
of Maine, the Straitof Juan de Fuca, Dixon kntrance, the beaufort
Sea and the areas lying between the Canadian Arctic and Greenland,
as well as those lying between Newfoundland and the islands of

St. Plerre and Miquelon. % As regands the delimitation of the
continental shelf boundaries between Newfoundland and the islands
of St. llerre and Miquelon the governments of irance and Canada
have been conducting negotiations since 196?.103 sermits issued
by Canada to explore the natural resources of the George's Bank
Shelf were countered by the United States' ‘diplomatic notes' in
November 1969 and February 1970 disputing the ownership of the
noxrtheastern sector of the Bank.lm According to the United States
the Fundian Channel running from the north of George's sank imto
the Bay of Fundy sets the continental shelf a.par;. as a ‘unique
geological fomation® which requires, within the ‘special circum=-
stances' clause, a boundary line other than that which could be
defined by the principle of oquidistance.mj

D. J¥rance
M. Gros, the French representative at the 1950 UNCLUS (I), stated

that the definition of the continenta. shelf, as provided in draft
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article 67 prepared by the I,L.C. (1955), was unsatisfactory on

06

account of its lack of any objective critorion.l This article

which was eventually adopted as Article 1 of the GUCS combined

the two criteria of the 200-metre isobath and exploitability.

M. Gros pointed out that the limit of the continental shelf should
be constant, definite and known. The French delegation, considering
the lack of constancy, uniformity and certainty of the criterion

aar Having epposed

this criterion, France did not sign the GCCs until June l4th, 1965.

of exploitability, refused to accept it.

Even then the F