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11fT ODUCT1 Ii 

The legal statu of the Ha-bed and ooean tloor 18 undoubtedly 

"one of the .ost hportant international. proble •• of our the".l 

Boae intemat10nal lavyel'8 have evc sugpsted that the intel."l1ational 

CODflict over the .ea-bed is the t 1aportant di8pute in .an's 

hiatory •2 Th1. s1sn1f'icaDce arises troll the enonous eoono.ic and 

stratec1c value. &a.ociated with the .. a-bed. With regaxd to 

eOOllo.10 values, the natural re.ourees of the .ea-bed and the 

subaoU of the deep .ea aDd ooean floor have becoae acoessible .. 

the reaul t of soientifio and teohnological advances. i:ventuall1, 

1 t wUl be poui ble to expl01 t all resources of the Ha-bed. at 

ay depth) This exploitation of the H&i -bed reaources will dreat 

the econo.1c bal.aDce of the world. With re,ard to strategic 

values, the Great owers have already carried out con 1derable 

search on the question of allitary installations on the sea-bed. 

The expl01 tation of the stratepc values of the .. a-bed will &tteot 

the bal.ance of power in the world.4 Consequently, for bo 

eCOlloaic aDd .trategic reaaona, the lecaJ, 8tatua of the .ea-bed and 

ooean floor wUl affect the very 8tructure of international relations. 

A coapreb_aive study which coven tbe lep]. repa .. of vario 

Juried..ct1onal zones of the 8ul:aarine are .. (the bed aDd. subeoll of 

the internal watera, the terr1torial .. a-bed, the continental' 

shelf, . aDd the deep sea-bed aDd ooean floor) 1s highly de.irable. 

However, .uch a study 18 too wide and iapractical for the purpose 

of this thesis. The scope of this theai. is conf1ned to the legal 

regiae of the continental abelt. This rectae prov1des excl ive 



2 

r1cbta tor coaatal state. to cOI1t.rol and beIletit, f'roa the .ubur1De 

anu be1'ODd the territorial .. a up to the outer l1a1t, of the 

cont.1nent.al U1'I1D. 

SUlUiQI 

Thia \heal. tall. 1Dto tNo aa1D part.. art. 1 18 CODcemed. wi tJl 

tbIt def1D1 t,ion aDd del1a1 tatiOD of tM CODt,inent.al ahel1 UDder 

botb coDventiOD&l aDd oWlt.olla:r;y lawa. Part. II cleala wi tJl the 

practice ot the era1an CUlt coaat.al state. wi tb n.pect, to their 

coat.1neut.al ahelve •• 

The object, or Part. I 18 to preHnt, aD up-t.o-4&te account. ot t.be 

cleveloPieat, of the legal regiae of the COIlt,1Deatal abelt. The 

at.u1y 1a pr1aar1l.J CODcemed with t.be quantitative upect.. of the 

conUaent.al abelt. naael.¥ when 1 ta outer llai t abould be cirawD 

aDd bow it abould be del.1a1tecl betwe. op:poaite aDd lIdjacet, state •• 

'!'be qualitative upecta auob u tba dapo.. and nat,ure of coutal 

Staie'. authorit,y over ita continetal abel! an cl1acuaaed oaly 

to & l1ai ted. ext.at. The work cloea not, deal in detail wi til tbe 

rtpta of ooutal statea to explon II1d exploit natural ftlOurcea. 

ccatrol aciaDt.1t1c naearch, pin aUltar,y beDetita. fA'll the 

.a-bed, or otber po .. ible exerciaable r1abta with1D tb8 conUnental 

aheU. All 1Muea nlatecl to t.be Int.emat,lonal Sea- Ana 

(exclu41q tbe que.tio of Dat.1oDal - intemat,loul boUD4a.J:j'). 

. also .fa II outa1cle t.ba acopt of t.b1a tbeala. 

The aubject ot Part. II 18 the claritioatlol1 of t.be law of the 

CODt1netal abelt u Qpl.ie4 aDd praet.1aed in the nc10D ot 

Peraiu Qult. The pro bl_ of 4ef1n1Dc toM nat,1oaal-iDwmat,1oaal 
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-bed boUDdar,y do not ar1H 111 uclo .. cl or .-1-eoclo .... 

ob .. 1a Gull. So the _Ure aubu.r1D.e area ot the 

ren1an li'ult falla within t.ba legal definition ot 'cont1l1ent&l 

abell'. Tt. cb1et d1tflculty 111 such oaH ls the l1a1t&U 

of the co tiDental shelf o'ppoaite adJac t statea. Th1a 

atuq 'provide. detailed backaro aater1al ~ del1alt&tloD 

of tM COIlUnental abel! ODS varl0 Gul1' ta~ . It 

all e autual acn _ta OIl conUn tal shelf bo in tb1a 

naioD. When the co Unental 1t boUDdar1 a are aWl 

it w1ll. tlnt olar117 the po ltiOlla ot the state. 00 ceme4 • 

• t e appropri te ethocl r 4el1alt&t1o • 

The priaary P'A'110 of Part I of th1e 18 to exulne t.be 

deYe10}aerat ot the 1 al nc1ae ot t.be c t1nental abelt 4ur1Dc 

the lut few d cad.a a.pt.er II). Th1a requirea ao1ent1t1c and 

lepl 4e&i tlCD of the tera 'conUn tal abelt' ... ell .. 

olar1tioatioa of the lepl bui. ot the cloctrine ot the c UuDtal 

abelt (~r I). The ult1aate parpo 0 art. I. he ... er, 1a 

to pnMllt aD aDal7.1a of &ll quantitative "})eete ot the COIlti-

n tal abel1' 1A th. conteallOra;y lDtem&tioD&l law ot the Ma. Thi. 

1Dolud .. tint Dational practice. and llOlloie. OIl tbe oontin tal 

abalt (~ UI). and. MCOIl4.q. dell.itatl of the oontwntal 

ahel£ bet oppoaite aDd adJac t t&tu Cbap~r IV). 

Part. II eua1D the act 0Il8 ~t_ polloi •• toll eel 

coaat.al sta Ifi tb~. ct to 

e1 ve.. TM character ot tate practice OIl the Un tal 

abelt baa conaUtuu.ve, t aerel,y dedara~~ p1t. 
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8uch ereat. a1&n1t1oance the value of the • unUateral acta baa 

be one of th. l ... t .t.ud1ed 1uuea 1n the techDical field of 

intemat on&! °1&w. 6 Th1a 1a clearly aeen in the cue of Gulf 

state pracU ,the atud.y of which is .oat dif'1"icul t "'D &OCO t 

of the carcity of accurate inforaation. th the paucity of 

li te.rat.ure on th conUnental ahelf practice of th Gulf state 

and the tnaeradoua econo ic iaportance of the oU aDd g oure •• 

f, 7 indioate the need for a ooapreben ive at'lMi¥ 

of the ooot.1n.ntal &belt sit.uation 1n th. Gulf. I t. 18 the a1a of 

til preaent theaia to. t tb1 requirea8llt. 

o STUDY 

The pre tatlon in tbia work follow the JlOrul lUJlual. of the 

international law of the sea" There are, no doubt, clo inter­

oonn.ctioM bet. en the 1 gal, political and .cono 1c .. peote of all 

i a u.. nlated to the contillental ahelf'. However, art I of th1a 

.tudT 1& ly a legal rather tban a poll tlcal or .conoalc atudy. 

Where the DOD-l.gal discus.iona are occ ionally •• t out, it 1. 

only 1n ch.aUc faah1oD. Th1a 18 coapeoaated for 1n art II, where 

the political ~unda ot del1altational iaauea in the .raiaD 

Gulf rec1C11l are ad.equatel¥ diacuaaed.. 

The volution&r1 oharacter ot the law of the cont 1nental abelf 18 

apt in oonatant v1ew throughout tbe theai.. The patt.em of tb1a 

grll4ual .v.lo t1a 

Gulf ot :Paria Tnaty, 1942, aDd m11D& with th. lateat dr&tt 

Conv tiOD OD the .Lu of a. .July l,th, 1977. inc de t.ed 

at Third lb1t.ed ationa Cont of the 

( CLOS III). The 1ntemediate at.a&ea of tb1a pattem cov red. 



here will lnol • the Truman Prool ation, 194.5. and ita au eqU8Dt 

st :te practice. th prooeed1np of the International Lax Colliaaiona, 

19.so - 19.56 (I.L.e . ) . the Firat United latio a Con1'ereno. on the 

Law of the S ,19.58, the ruling of the IntemationalCCourt ot 

Justic (I.C .J.) in the orib a centin tal Shelf cue., 1969, 

ttl re80lut,10na adopted by th lIIl1 Nation. General Aaaably. 

1961 - 1913. d th proceec11np of the United Hationa Sa -Bed 

Co_1ttoe , 1968 - 1973. 

Tn constitutive nature of the early bilateral mel unUateral 

actioDs on tb continental abelt (suoh .. the Gulf' of Perla Treaty 

betw en the United K1Dgdoa aD4 V ezue1a, 1942. c1 the 'l'ruaan 

Proolua.t1oD. 194.5) 1& kept in constant tocua. we1&bt 1a al.o 

slven to the 1& r cont.ribution of nat10nal practice. aDd polloi •• 

to furtb r developing ttl law of the continental ab If. Th whole 

study in general, and. Chapter III in particular, abovs that all 

legal d 11 tical principle. aDd doctrines have ul t1aately be 

doalJlated l:\Y tb national econodc interests of the state concemed. 

SOURCES 

The quan tty of literature in the field of the 1." of tb continental 

shelf i. volua1noua. For l-art I, which deal. with the 

quantitatlve pects ot the tinental shelt, the tollowing 

oure .. were u eel I 

a. proceeclinp of the I.D.C. 

b. proc dings of the 1958 UNCLOS 

o. proo ecUnga of the United latlon. S. - Coaaittee 

d. reao1utiona of the dmerent bodi •• ot the Unlted Ifatio II 

on the law ot the Ilea 



e. proceed1np 0 CLOS III 

f. national procl .. aUona a4 1ea1alation 

8. bilateral and aul Water&! treaties 

6 

The LbiW Nation. We t1on., boUHd. at. the t.cbeU lJ.brary, 

GJ. ... ow, lJl'Ov1ded. &ll ~o enUoned 1'1rat.-baDd ... ter1&l ne ed 

for Part I. The mUap of iDtema:tional l&1f1.ra were 

MCOD4ar.Y 8O\I%'Ce. to elaborate toM 1. &l _te. Thanks t.o 

the Inte-lJ.brar,y u,. cbeae all required. aater1al. could be 

co ulted - nth f •• exception. - at the UD.1vualt7 of caUSOw 

U'brar7. • .. uch tripe to the Ubnr;y 0 the IAaUt.u of 

.Advanced Las&l s tudi •• , u,ndon, provided direct acae •• to auch 

aateriala when n.ceuar,y. 

written aateri&l on the practice. ad pollc1.. of the coaat&l 

state. of the rera1aD Gulf w1th l:Up8ct to the coot,1Dental ahelf 

18 necl'cibl.e. The author wu hicbl¥ dependent. on the .. rv1c.. 

provided ~ the follow1q 1D.t1 tut1oD8 in Iran. 

a. Th.· Legal Departaent' 01' the 1D1atry of 

b. The t Intomation Cen'ton' 01' th. ltiDiatr7 01' Intoxaat10n 

aDd. Tour1aa 

c. The 'In.Ut.ute for International ollt.lo&l ad ilCoDoaic 

St.u41 •• '. Tebran 

d. TM 'lDter-""ivenit7 Be .. arch and lDfoDlation cenu-.' 

01' the Coll ... 01' M_ CoaaUDicatio 

Alaoat all the.. aateri&la Weft in era1aD. be official sovama t 

Gaa.tte. of other Gul1' state. (11'1 Arabic) wre &lao .. o tbe 
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firat-hand aourc s. stateaenta aade by the representative of 

the difi'erent Gulf' state. at official international and. reaional 

conference , specially thoae at the Firat d Third UNCLOS, were 

thoroUBhly euaiDed. 

AI4 aecond sources, the result of any relevant publiabed. or 

unpubliahed re arches in ~1eh, Persian, Uld Arabic •• re uaed. 

Most of the detailed inforaation concem1ng th. law of th. 

continental. sbelt in the ian Gulf were collected during 

research tripe to Iran. Full uae wu aade of my i tea of iDf01'llatlon 

obtainable by corre pondence froJl the baasi. of tb Gulf 

state. in both London and Tehran, the 1 pl. departraenta of 

relevant M1D1 tri. in ach of the Gulf tate. (such aa the 

Miniatries of Froe1&n A:tfa1ra. Ministri.s of OU and l4inerals, 

M1n1stri.s of Intonation, etc.), and any oth r of'ficW illsti tution 

1na14. or out.lde the region. Unfortunately lansua&e cU.f'ficul tie. 

preVtll ted the exploitation of other relevant world-wide re.earch. 

The author benefited froa a penonal visit to different pa.rta 

of both sbore. of the Fenian Gull'. Mo t .. coDdar,y sources used 

for Part II were supple. ted by intervi.ws nth the aW'f of 

Iran '. ll1.nist.ry of Forei8n Atfa1ra, It bare of the Iran1an 

Delegation to UNCW ' , t b legal advisors to the ationa! lmDian 

OU COIlp&AY (N 0 1.,; ), and n eroua Iranian aDd Arab ao.-lea1c lawyera. 
), • 'lV" t ~ ~ lP'l ~ I Y' I} ",em her 1 078 ~.,v n()~ E'pn ' ,.., , ~~- ted 
'n the t 

NarES 

1. FRIEI»lAJlf, W., • Forewud " in ANDRAStiY, J., • IntemationaJ. 

Jaaw pel toM I!aources of ~ ,a', New York aDd LoDdon. 

Goluabia University Press, 1970 ., 
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2. :U.oaal luu '. 

London. ~nn 1974. r .vii. 

J . FIJ(LAI, L.W.. tIb! ou~ 11&1 to of the ,CODt1D!9tal .-u', 
64 AJIL (1970), 1' . 42. 

4. See D ur. B • .1.. ·..:I.:.:rae:-::k:c.Jf...;:0::ll'Io..o::::....:::o::.r...:=:::.;:=-:....::I:::.:::== 

Dob... ezry. Oce ~bl1cat.1oD.. 191'+. p. 105. 

,. LOUlCA, 

A . tUd:( in t9! pynaa1c of cuaw!&Fl Rule 

6. u.. cnta:ri.at. _~lInlDdua OD the nwt~e of th H1ch 

e., Ai • 4/)2. Jul¥ 4th, 19.50. p. 89. 

• 

1. The raiaD Gulf ncloD 1a the larp.t · B1Dal. aourc. f) oU tor 

the w •• t .od JapaD. 
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C H A R I 

THED 

I. HE SU AlUN~ AREAS . GEo-}JHYSICAL 

AND LEGAL DEF ITION. 

This section deals with th dafinition of the different part. of 

the sul:aarine areas. It is divided into two Sub-Sections. Sub-

section gives a · ief account of th subllarine geology and 

geo-physics. Sub-Section 6 . deals with the legal divi ion of 

the sutmarine areas. 

A. SUEMARINE GEOLOGY AN GEo-PHYSIC 

The purpose of this Sub-Section is to giv an accurate account 

of 8ul:aarine geology. It present th defini tion of soa 8cientific 

terms which are rel vant to the 1 If of the continental sh U. 

SOlie phy ical facts regarding the dim nsions of the subaarine are 

will also be g1 ven • 

The greatest part (71%) of the solid crust of the earth i oovered 

1 by the 8ea. This part of the earth' crust, which lie8 directly 

under the fluid e1 1II nt, i8 called 'sea-bed ' . The term8 '8ea-bed ', 

'ocean floor ', and 2 ea-bottom ' are ynOnytlloua. The soU 

beneath the 8ea-bed i known as the 8ubsoil of the sea. Th 8e&-

bed and the subsoil tog ther are u ually known 

areas.) 

th ubaarin 

The ubmarine areas are di8tingui hed by different divi iODS and 
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subdivisions according to their physical characteristics. They 
4 

may be clas ified in ditt r nt cat. oriea. The main dividing 

f ctor i th g ological structure 0 the sutaarine are .. which is 

basically eith r continental or oceanic in formation. hi 

distinction, will be shown, i th main re on for di tinct 

legal regiaes for the respective u ariDe areas. In the light of 

Ilore accurate information, th su arine areaa have be n claa ified. 

in thre main second-order f atures, the continental margins , th 

deep sea-bed and ocean floor, and the major oc anic ridge y teas.S 

1. 

The continental margin borders th continent and the larger ialaDda . 

It cover 20 . 6 per c nt of the ea- d. As the word 'continental ' 

adequately indicates, it has been proved that th continental 

m gin is an exten ion of th au geological n ture aa the 

contin nta th Ivea.6 The contin ntal argin includes the 

continental h Ive and hallow epicontinental se that are now 

flooding continental areas, sa w II th area betw en th ahelves 

and tb de p ocean basins. 7 Th &rea of the continental margin 

may be eubdivided into the continental shelf, th continental 

slope , and the con tin ntal riae. The geo-physical ituation of 

theae ub-divlsions has been charact rized &8 follow I 

1.1 The Continental helf 

The continental ahelf refers to the zone around the cont.lnents, 

extending fro. the low-water line to the depth at whioh there 

is a. aarked increase of lope to greater slope. 8 The inore ... 

in depth i gradual until there 1s a. t ep lope to gre ter 

d pth . Where this incre e occurs, the tera ' abel! edp ' 
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is appropriate. 9 Conventionally. the out r edge of the 

continental shelf is taken at 100 fathoms (exactly 182.88 .etres) 

or 200 .etre.. It Jl83', however. lie between 20 and 300 

10 
fatho ••• 

The continental shelve a are characterized by struoture and 

.tratigraphy that are siJIllar to. or are natural continuations 

of. th tructure and stratigraphy of the adJacent land. That 

i. why so.e mineral deposita found in upland locationa ( uch 

.. large deposits of petroleWl and natural gas) are also 

found on and bene :th the continental ehelves.ll The breadth 

of the oontinental shelt varies from a mile or so to JOO aUe •• 12 

1.2 The Continental lop! 

The continental slope i8 th zone bordering the continental 

shelt. It extends .. .-am fro. the shelf edge at declivities 

of about 4°1.5' down to the depths of 1. 200 - .3 • .soo etre •• 

The outer edge of the oontinental slope approximately marks 

the boundary between the low d naity rooks of the contin nt. 

and the high density ones of the de p ocean floor or the 

interaediate on s of the enolo eel or lIlarginal seas .1.3 The 

continental elope has been described as. 

"(T)he greatest topographic feature on the face of 

earth an esoarpllent .3-1/2 kat high and ov r 

3.50,000 km. in length, which is in turn the surface 

expre sion of the greatest tructural di8continuity 

on the earth ' s surface, the transition froJi oontinental 

"14 to oceanic crust. 
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1.) The contin ntal Riae 

The continental rise is the zone that borders the base of 

any continental lopes. It exists in 8i tuatione where the 

ate p portion of the continental slope is t erminated on ita 

seaward edge by a gentle lope which may ext nd for a ub­

stantial. distance into the deep-ocean basins . It baa & ooth 

d clivity that averag s JO' to depth of ) ,500 - 5,500 metres.1S 

The sediment&! structure of the contin ntal rise create a 

significant proble in om in tance in loc ting the actual 

edge of the continental formation ainc it may overlie deep 

16 
ocean structures at this saward dge. 

2. The Deep Sea-Bed and Oc an Floor 

The deep s a-bed and ocean floor i. th oceanic cru t which is 

thia and "quite different in nature fro. th continental crust 

underlying the continents and continental shelves and slopes". 

This covers a far larger area than the continental margin. The 

de p .ea-bed aDd ocean floor includ 8 the mid-oceanic ridge, deep 

sea '\re.nches and. plates, abyssal plains and hUls, turbiditi 8 , and 

pel&B1c sediauts. 17 

J. The Major Oceanic Ridp! Systema 

The third clM of features Jl~ include shallow banks, 88 i ic 

ridg and se.ounts. SOae of the shallow banks, 1V:dch nee froa 

abyaall depth, bear ialanda or ls1 te; 80m other an entirely 

sublerg d. _ei_ic ridgee, the large t feature in this cUon, 

are all volcanic. eaaounts rising 1'rCD the deep sea-bed. and ocean 

floor are ~lmo8t always volcanoes. Some are associated with sai lc 

or elsmlc ridges, others are independent.1S 
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Th following table shows the diaensions of the main s a-bed 

Continental Shelf 

Width a Av ragel 40 - 60 mile 

Rangel 1esa than 1 mil to over 750 mUes 

Depth a (outer edge) 

Av rage 436 feet (1)3 metres) 

Range. 164 - 1 , 804 feet ~.50 - .5.50 metzes) 

General Rang I 436 - 6)6 feet (133 - 200 metre ) 

Gradient. Av ragea 1 a 600 (0 .1
0

) 

Width. Average a 

Rangel 

(outer edg.) 

Continental Slot! 

10 - 20 miles ( 16.1 - 32 .2 taa.) 

9.3 -.50 il (1.5 - 80 • .5 kas.) 

.5.998.4 feet (1.830 •• tres) 

as. 

Range a 3.280 - 16.400 fe t (1.000 - .5,000 aetres) 

Grad1ent. CoDon L,npa 2° - 6° 

Average I about 1 • 14 (4°) 

Continental Ria. 

Width a Range a ~ be as much as 620 .Ues 

DeRtha Range a 4.920 - 16,400 f et (1 • .500 - .5.000 •• tres) 

19 

Gradient. Range. lAs than 1.40 (about 1.5°) down to 1 • 1.000 

Thickness I May be 0.6 - 6 .2 mil 8 (1 - 10 Qa.) 
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o .. a floor bet _ va.r1oua depth 18 .. toUo • 

o - 200 

200 - 1,000 

1.000 - 2,000 

2,000 - 3.000 

B. 

• E 

lDd1v14ual Zon a C1aulaUve Total 

6.8 

-

'l'be aullaa.z1.ne are.. of' tbe cloaed (or lQ) aad) .. &8 aDd thou of 

the ol*l .... an aubject to diff. t lepl nc1a • Alao ttl 

var10ua ~ of tbI aubu.r1ne areaa of t.b8 0 

d.1ftenat lepl. reglaea. The au1:aar1De azu.a al:/ be d.1vi4ed ute 
four Jurii41ct.1oDal IIOIl a, the bed. aDd aubeoU of the 1Dtem ,l vaten. 

the territorial. a-bed. tM cCIltin tal llbelt. aDd. tbe cleep ua-becl 

aDd tloor.2 

in the lepl MAIM. The aubaariDe areu of tbe in] aDd or cl Hd 

.... (like tbe OUp1aD 
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Art1cle .5(1) of tile Qen va Oonventlon on tJw erritorial Sea and 

the CODtiguo ZOne (1958) tate. that the waters OIl the land-

wud aid. ot the baael1De ot terr1 tor1al eea tom part ot the 

lnte:mal watel:e of S te. 21 Therefore. the -bed au-.U 

otucb part.a of the opeD .. ed1atel,y a4jac t. to the co 

an ubjeot to the • legal re • as tb. Wand or closed 

• That 1& to Bay that the co tal state ex rob over the 

u1:aarine &l"HII of both 1DlaM 1ntemal waters the 

fIIIW.""1aDt7 as 1 t exerc1 

tatua 18 bued OIl the 

S :te. 1n 1 ta tem toZ'1. 

(up to the heavens 

2 . the Tezr1toPAl 

over 1 to 1aDd t.errltoX'1. Th1a legal 

t rule that tbe BOV 1ant;y of tne 

.t ad W o' 

1ntemaUonal 1 the territorial sea alo w1th 

it l*. au U... well .. the air apace over it, falls w1th1n 

co tal states. 1l1e taft1 tor1al overe!ant;y 

of the coaatal tatea over the territorial e -bed ia abaolu ,aDd 

e. Its reprd.a 

the territorial vatera, however, the eovereisnt;y ot the c tal 

state 1. aubJect to the .1ur1ad1ctioD of tl.aa state. of t.ba fOfticn 

v uela aDd. t.o the right of 1nno 

through the a (unlike f'ore1p a1rcraft "bleh haYe DO r1&ht of 

1ImoC8I1t paaalg8).23 

Accom1q to the tndiUODal regia. of the h1cb ..... tb ulaar1ne 

areas beyond tbe territorial waters could Dot be UDd.er t.be 

aoverelpty of 8D7 state.24 
A D legal on, however, evolve4 
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when the wealth of the u bI1a.r1ne areas outside the territorial 

sea was found to be of enormous potential.?5 In order' to conserve 

and utili e th s resources the coastal states put forward claims 

to exclusive rights over the econo ic resources on or under sub-

marine ares ouUii th territorial sea-bed but adjacent to it. 

In consequence of govemments' claims fro the 1940's onward, 

specialized 1 gal regime, known as the regime of the continental 

h 1f, was established. This regime provide exolusiv right for 

coastal states in respect of th resources found at the 8 a-bed 

and the subsoil of th au'tlllarine areas adjacent to the coasts 

outside the territorial eas. 

Th geolOgical definition of the term 'continental shelf' has 

already been disou sed.26 The legal and scientific reference 

to the continental shelf are not identical. They differ basic~ 

in determining both the inner and the outer limits of the continental 

shelf. 

The continental shelf is geologioally d fined as the zon around the 

continents or larger islands. In other words, the portion of th 

continental shelf starts immediately fro the coast. In legal 

tems, however, the sea-bed directly adjacent to th coast is not 

part of the oontinental ah If, it may be the floor of either 

internal or territorial waters. The inner limit of the con'Un ntaJ. 

shelf, in the legal sanae. is the out r edge of the a a-bed of 

the t rritorial waters. This i to say that the outer limit of 

the sea-bed and subeoU of th territorial sea represents the inn r 

limit of th continental shelf. 



17 

Th& outer l1alt of the continental sh I f is not the 8M8 in legal 

the ward 1 it of the oc:mtin ntal It i th outer edge of 

the contin tal mar, in.27 Article 1 of tb aenev Conv tion on 

th Continental Shelf, 19.5b Gee ) do:f'1ne the oontin ntal It 

&8 ttl - -bed d aubsoU of the subllarine areas adjacent to 

the cout but ou 1do tho area of the territorial ..... to a d ptb 

of 200 .eVes or, beyond that 11m1t. to where tho depth of the 

euperjac t w rs ed.Illts of the exploitat.ion of the n tural 

reaoU%'Oea of the ~ are _.26 The iaobath and exploit b1lit.y 

cnt ria U3 or 83 not be found in ttl 6eolo&1c&1 oontinental 

abelf. }rote or B.D • .Bro ,writ1n& in 1970, 

lepJ. continental sheU under Article 1 of th CC ' &&3 extend 

even beyond. th natural prolongation of the land terri tory. 29 

FUrt.heDloro, tho 'falloff' of the cantin ntal shelf towards the 

ocean floor is a 8ubetanUal 01 ent in the geoloaical d tini tiOD 

If)O 'l'he legal regia of the ccmtinental 1IhAtlf, 

however. i applied to tho regions whioh do Dot reach an abrupt 

' f all off '. like the Borth ~a. the Baltic e.. aDd the .i'eraian 

Gulf. ) l Th continental lf in the legal enae, therefore, 

nel ther a ....... ,....'._ nor end.a at the e .POint cont.1nental abel! 

in geological texas. 

4. The DeeR s. .. -l3!<i ,and. OoeM Floor 

h de p s -bed. d oc an floor. n ely. all sulaari.De &reaa 

beyond the 1 gal continental. sh If, are subjeot to an intonational 

regiae which 1& t.ta'lth proc s of being developed at the Thi.%4 

united. Nation. Conf'orence on t.n Law of the ea (U ~ ttl 
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hi. regime baaed on a concept whiob noopia •• the .ul:aar1ne 

are .. beyoDd at.lonal Jur1ecU.otiOD aa ttl 'COUlon her1 of 

unk1D4 '. 2 b1a teD. pnvlouall UD.know 111 1e&al teminolol1. 

exlfreBHa D'" ;progr_e. aDd piratioa.a in 1Dt.emational re1&tiona. 

The envlaapd. intematlonal re e aball ;prov14 for th oX'C1erq aDd 

aafe develo~ent aDd ratloDal llaDaplient of the • OOlIIIOD bert 

of .ank 1nd·. Aeoo1'd.iDclY t.be develo~8Dt of the deep seao-bed 

ocean floor yond natloDal Jurlad1oUOI1 .hall be UDd rtak8ll 10 

web a wtq as to fos ter tbe beal tb.1 developumt. of tne world 

eCOD y wl ttl due eouid.ration w the D ed. and intere ta of 

developiq states. JJ 

II. HE LAW 

Thia .. OUOD pre ante the theoreUcal bacqround of tbe law of 

the CODt.lIlental abelf. It revi.... the various lepl baM. 

acoom1Dc to which the ol.f •• over the ooDt.1Dental ahelt have 

_ oon.14er.d. 

A. V MI US DOC'l' 

ere flve princlpal. poiDta of view npzd1Dc tb lepl buia ot 

the 8ulaarine areaa beneath t.M h1ah .... an diaouaHd.. 

1. Rtf Co!!1Dlia 

The traditioaal lepl oOlloept. of 'm CC!I!!!!1!' 18 uauaU,y 
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credited to ugo Gl:ot.lua, a HV t.eentb c tury JJUl~lIan. GroUwa' 

'Mare Llberua'.t out to correct t cla1Ia. to .xel 1'1. ri.cbta 

ot n&v16atlon over the hiab HU. Hi. tlwory of 'p co.umia' 

holds t.bat the au ar1n areaa of the b1Bh e caDIlot in whole or 

part be under the BOV 1aDt.Y ot &lJJ' ' tate or grou of statea. 

hia ol>1nlon i ed upon th. doctriD. that the h1&b .. are the 

and their re80urc bel to no-on and 100 v ryone 

quall,y. Th1 conee t indica 8 that nobod.,y can cla1m exc! 1.,. 

ri&b over the reBourc 8 of the uau.riDe of tne high .u. J4 

cl any xclu ive right oy, r yond. t.h 

territorial &. So lt aa tho t, fro 19.50 onward. , that 

the d velo nt of all au1a&l"ine zoe ource beyond. the 11a1t.a of 

nati nal jurisdiction ahould be ent.ruated to the intemaUonal 

cOJIlI4Dity)5 Such propoaal w critic eel both on ground of 

doctrin aDd bee of their abortcollinp reaa.rd1n the practical 

develollll t ot the 

sea-bad. 

Th ret1call,y th concept ot '=;;;;..;:= ___ ___ or181nall.,y 

acientific !Dve t1cat1on. and lW ti ry in the tdch ..... 

The validity of tb.1s theory, e c1aJ.l.y in re ct of the de., lop-

t of th l1ving and non-living urea of the h1&b .. , 

ueatlonabl • J6 reever, there 8 ad no n c uart reuo 

why sulaarine areas should. be ubj.cted to th ..... legal r. 

th waters of h1&h .. .37 I t was recoct\1aed tb&t th. aubeoU 
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w di£ferent fro th high s as in that 1 t w not incap ble of 

xcluaive jurisd1ction.J8 

The notion of 'rea co unia' was al 0 reJ ctad in practice. Such 

a concept could not sat guard the a curl tl aDd eoono ic intereeta 

of the state CODcemed. The coastal state • aa will be ehown,39 

did unUater&lly rt their xcluelv rights over the resourcea 

of the aubaar1ne areas adjacent to their coast. bey d the l1alta 

of th territorial watera.40 Th.e unUateral action • .-1e a 

.1p.1fio t contribution towards the dev lOll1l nt o~ the law o~ 

the continental helf. 

At pn.ent the princlple of 're. COllUlunia' pplle to the deep 

sea-bed and ocean floor boyoDd the 11al of national jurll14iot.1on.41 

This statue W88 confirmed by the United Natlona in 1 ta aolution 

of Dec ber 17th, 1970, aocozding to which the resource. of th 

d ep Bea-bed and ocean noor beyond the legal oontinental ahel! 

. 42 w re recoan1aed as the co On heri t.a&e of aaDIdnd. This conoept 

has been al.o inoorporated in Art.iole 1.36 o~ th Intomal Co poaite 

Negotiating Text (ICBT) , prepared by UNCIa; III. July 15th, 1977.4 J 

2. Terra Nulliua 

ene of the aod.. by which Statea IIq acquire legal t1 tle to a 

t rrltory ia ocoupation . 44 According to general intemational 

law prlor to 1945, it would ppear that the ea- bed and ul;leoU 

of th high .. poeee. ed. the 1e al at tua o:f 'terrA null 

(no-5 te l. land). Pro~e &or H. Kelae, writ1n8 in 1952. maintained 

th t th area of the continental shelf w .. no- tate's land and 

could therefore be acqu1.rec1 through effeotive oooupation, provided 
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onl.Y t auch occu with tre oa 

of the h1gb 

state oyer t ""e UDder the h1P .e .. " re tho t. to l» 

46 ~_ upon & sort. of oooupation. I vaa iaUarly argued that, 

tb 8U~oU perhaps the a-bed of .. could laxf\all..y 

be appro»ri.&ted to state by v1rlue of ocou tion.
47 

::;0 1ntematlonal 1 W'1 ra drew diat1not1oD bet. n ...... 

1ta au oU. Op'~u_1Ia" .. of the op1nion that no part of 

yond the territorial a could 

object of occupation. H , howev r, po1nted. out that the 8ubeoU 

of bed ot the hip as might coile the object of occupa~ . 

by dr1 ving .1118 pierc1q tunnel. and l1ke !%oil the coMt. ~ 

worked by ahatta drIven out ard. fl-oa t.be lMCl 

th1'oUCb th au U of -bed. used to be expl01 ted. pz'1or to 

the juriecl1otica.al olal •• of the co tal tate .49 Also the 

lQ.'Opoaacl OOIlatructlon of a tunnel under the aubeoU bet. GD Bri.t.a1n 

am fi"aDce t no or 0 bJ ctlon. 50 Op . 1m ted that the 

oceupatiOll of beoU of ttl h16h &8 could in th1a .6¥ 

extended up to the bo dAr1 lin 

of another S :te. 51 

the terri tor1al itiae belt 

elus1ve appropriation of all the au1:aar1n are .. of b1&b 

aa 1rre pectlv cf their distance and depth. However, 'tbe .ub-

of exclusive ap:propriation by occupation only Ull to tne oloaical 

l1a1t. ot the COIlu.-at.al abelt. It ... hal« that the ...... be4 M4 

ubaoll. up to b outer llalt. ot the contiDatal abtif. wen 



without owner, 'res nullius' until occupied. by some s tate • .52 

Acco:rdingly the resources of the contin ntal shelf, were analogized 

to unoccupied islands or swimming f ish, capabl of being acquired 

by assertion of jurisdiction and acq ieBc ce th rein or oocupation.5) 

It is necessary to consider the implications of the element of 

physical and ffective occupation originally attach to th 

oonc pt of 'terra nullius ' as a condition of poss ssion or at.quisit.ion 

of title. This condition seems to be unju tified in the case of 

developing state-e, which are t chnologically 1 s capable of 

developing the submarine resources.54 Tb concept of effectivene.8 

was in such cases proposed to be applied only in a gen raJ. aDd 

substantially figurative manner.55 It was generally agreed that 

'notional' occupation was suffici nt to acquire legal t itle by 

a coastal state over its continental helf • .56 An analysis ot th1a 

view proves a lack either of justification or of logical reasoning. 

If occupation were necessary it would not be just. alternatively if 

ere 'notional' occupation were adequate, then the effective 

'occupation' would not be n ces e:ry .57 This is Kby th 

Intemat ional Law Commission (I .L •• ) of 195 ugge ted that 

efforts to derive a theory as to the 1 gal tatus of the 8ubllarine 

areas beneath the high seas from the traditional concept. of ttl 

high seas ' re communis' or as 're nullius' w re of little 

ctical value. 58 

Article 2(3) of the G CS provided. that neither occupation -

effective or notional - nor procl ation was required to assert 

tates ' rights ovtar their continental shelvee.59 This concept 

has a \ 0 conf1%'llled in Arliole 77 (J) of th lCNT according to 
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which the cui , ri of the c:J) tal utat ov r cont.in tal. 

helf 0 not. d.~nd on occu~tion. ff ctiv or not.ional , or on 

any pre proal t.lon .
60 

The fore, t.h cone pt. of • 

nulli . , aa ttl baaia of t continent.al shelf' d.octrin baa be D 

tot.all.Y raj oted in int.emational law. 

J . 

Tb pract.ice ot in ividual ~ta.te with 1'8 ct to continental 

elf been d r1bed con t1tutiv , and not ly d clarator,y. 61 

Thi8" f t ited tiona in 1950 within 

tated that un1l t.eral 

like th&t of ne 1dent aD ot the lmited ~tate 

on c tin tal elt, sap bar 2bth, 194.5,6) i6ht oon "tuM 
the onsin of new law. and bay force ot law in the intGmaUo al 

apbe • Th1a JU t1fied .aince unUatera.l deolare-t.10 

on the contln n tal belf 

d e tic nature. 64 

not. intended to be of purely 

Unilateral acta of th1a k1nd, sa well a llar bUat.eral acta 

like the ulf of raria treaty, 6.5 w re tact wh10h could not be 

ntirel)" ipOred by oth r s tates. It w argu that the TruuD 

frecl ation iBht ev be reaarded provid 

which 1 gal ri&ht and international rules 0 Dcexning th doct.r1ne 

of the continental &hell ight. grow.66 Thl view w well 

prea ted by LGl4loe,rpacbt. who in 19.50 ~ that the 

unllateral deolarat.lo • when ot followed by prate ta fro. other 

' t tea, had. oreated tb neoe. cu to • thus oonstituting 

evidence of the aovere ty ot 00 tal tea over edJa.cent. 

67 6b 
au arine are... Th1. vi... waa by no lIeU8 UDaDlaoual.Y held. 
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It i , however, rally acce ted. that uch unUa ral acta, tar 

fro be1n6 acon iatent with international 1 $f, deY ~oped into 

rul. of cueto ary 1ntematlonal law throush gradual ac ptanoe 

by tate .69 

It 1 olw10 t.b&t tate, b.Y acting or falling to act in re peot of 

a c111c 1D rn t10nal 1 ropr1a 1 gal no 

in that pa.rticularbere. Howev r. the acta of:.) tea ould 

dev 10 untU they beco e in mation custo ary rul.. 0 

to be bindiDg in internat10nal law. AI!. w111 be own 1 tar,70 the 

ac of states require certain cr1t ria to be tabllah blpd1ng 

international cuato. A re unllateral. procl tlon, tberet'ore, 

CeD n lther v t any 1 Sal ri6ht to 80vereipty iD a part,1cular 

. ta • nor create any new rul a of 1nterna.t1onal law . waa 

on ted by th I.L.C . \1951) wb1ch w unwlll1n6 to ,lve 

authorl ty of 1 Sal rul to un1l teral practice reat1na aolely 

on th wlll of state concerned. 71 'I' effect of tb unU raJ. 

ac should not at eAY rate be exagg rated 1 t w 'by t'rOfe 80r 

J •• repe of ta. re erted. that the tion 

"con tlt.uted a veritable cuatoMary 1 •• Thua, he £ , th 

I.L •• (19.50) ahould give recopit.ion to the doot.r1D. of the 

continental elf. 72 The I.L. C. (19.56) did Dot 1d ntify any rule. 

on the contln ntal ab It having acquired the stat of ouatoa. 73 

In 8 tion, it 18 acoepted that although the unUateral act of 

doe. not in itaelf create any new righ or any new rules of 

iDtemat10nal law, the cur.r:enUy weU-known 1 al ~~.""L. of the 

continental ah If W or1glnated in CO ___ .. _Doe of the walla ral 

of tate troll the 1940 'a onward. 74. 



4 . In\ezn t.lonal CurstQmary Rules 

Internat.ional cuato • t reco 

practic acc. ted in lnternational law .1S 

2.5 

.v~.noe f eral 

h international 

cuto &r1 rul • &1W charac riz b,y two reco facta, 

they originate in national polici 8 in tb OODduct of 

tate J con41y. their srowth 1& evolutionary. Th. cuatoa. 

IlUSt. be proved to be • t b1iah 11'1 ucb a ,,~er t.ha.\ they hav. 

bee • binding on t.h P&rti cone mad. They au t also be 1n 

accordance with a con tanto 

tates COllC med. 76 

unif'OZ'll u aae. t.1.eed by th 

The 1nternatiODal CWI art law i obvioualy ble to evolve ...,\d~ I" 

• 'I'hia 1nab1.li t.¥ 8)O~ to n ~ roul~~e ot 1 o£ the 

ot c to ary law. ~U8 th iDc 1n8 de1re of to lia1t. 

iDa po.a1ble 0 a of 1'r10t.iOll, siven rl8 to the inc 

olution of the law ot the 8 a through aul t.Uateral d. bilateral 

t.reat.1ea, &rains out of 1>%"8 :tory work of int.ernatio 1 pl. 

bodJ.e. •• treat1... bow ex-. are .elv .. 

reoo~ .... "", aa d velo t of cuatoU1'.Y rule.. At 

any rate, cu at pze t 1a DO loDPZ' 

1Japortant a ourae of law as it w in the to tiv. r10d of 

international lu. 

CUstomary rul of cCIlt.eaporary intematlo to be 

arUcula ted by work of public or ai- b1.ic internat10 

bod1 cone med with the cod1£loatl0 of intematiow lall. be 

lib 1£ d. onau toe all 

interplq betw the gI."01Itb or ocU.f1ca:UQD 0 euat.oa aDd ita 

co41.ficatiOil in a l~ alt1ng tnat.¥. The practice of state 



the contJ.n l.f led to 1 6al debate by the I.L.e., the 

1958 lDfCLOS and the eventual adoption of the G ~ . CUstom, 

th refore, 1 till an portant factor in the evolution or 

.odification of the prinolpl of international laM. It i , 
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he v r , closely l1nked. with the u 

by international treat.ie .77 

uent artioulation of rule 

I t is freq tl.y aa1d that the various Geneva Coa entia on the 

law of the sea (19.,58), coupled with the j~ t of the I •• J . in the 

North Sea nthental Shell' WfIjI;_~, hay e tabl1ahed that 

contin tal abelf ri8h now from cwstoaar,y intern t 10nal 1 • 

Howev r , the traditional requirem t.a for th cca1na into exia oe 

of a new eral rule of cua ary international law, such 

erallty of tb I181f practice, ita duratJ.on. and th t 

'oll1zH:o j 

UZlacatbed.78 
• d1d. not survive the contin t.al shelf d late 

To cCiltider zul relat.1ng to th legal no of tb continental 

under 1Dtemat1ola 1 cuato a:q law one uat look for evid ce 

throusb the proc ed1np aDd ata en ud,e before the I.L ••• the 

udcl 

a Contin tal el£ 

deolarations and log1 tioD . 

d 

Cod1fication at pta in the deyeloP1n&. c1¥naaio. and turbulct 

t1 lcl of the law of th tinental ahel.f pM>~&. very difficult 

task> in tbe I . L.C . be \oN.I3l1U.Dsion ueceeded in opt1n& 

aeI.a1l draft article. goyeming th 1 gal regiae of th 

continental 11'. The 19.56 draft art10l were ult1Jlatel.Y 
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incorporated in the • Th •• prov1aion. were soon 

1nad.equat.e to e.t the needs of the international c uniV. 

The value of the I.L.C. deliberation, however. was not 

l1alted. to cod1f1oa't.1oo, but they nre &lao 1Ilportat becauae 

they clarified the lio1e. ot th. 1ndivi4ual state. aD well 

.. the 0 to ary rule of intemat10 al 1 • 

tmUl 1950 there was no def1ni t. CODclwdon c cam1ag the 

legal val1dit.y of the continental abelf. 79 t that. u.. 

it W&8 claiaed that the declaration of BOY nip riabt. to 

8ulw1&r1ne are.. beneath the h1ch ae WM contrary to the 

long-8 tabliahed principle of the treed.o of tb b1cb ..... 80 

1n 19.50 the I.L. C. cl1a1.ingu1ahed probloa of Jur1ad.1.otioo 

over the .urtac of th h1sh Has and cont.rQl at it. f1MSne 

aourc... fro Jur1ad1oUOD. aDd CODtrol over th 1"8 urea. 

of the .. a-bed end aublloU.81 That i. to u.y, whUe to. 

aurface of h1&h seas 18 subjeot to tb. regime ot the 

t:rMd0il of the h16h seas, their 8ublarine are adjacent to 

the coast are aubJ ct to tb control of the co tal 't&wa. 

Alao a valuable K orandua on the Ragh at the H1sb 8M 

pnpared by th lbited .Nations cretan t for the I.L.C. (19.so) 

poinied out that the prinoiple ot the iclea ot the hlch .... 

d1d DOt. provide & g1J1e tor th utUizatlon of the h1ch 

au.82 In this wq ttl legal val1d1 t.y of the co Un tal 

sheU dootrine was stablished. 

The I.L.C. (1950). in reply to the qu stiona posed bJ Judie 

HaDley O. Hudaon, was ot the op1ll1on tbat. the .. a-becl aDd 

aub80U outaid. the terri tonal.. I4J t to the co .. t w .. 
!i.-Esc jure ' .ubJ ct to tbe ccmtrol Jur1ed1ct1on ot the 



2b 

littoral Sta. • utber po ib1llt,1ea con ider.d wt reJ ct.od 

w ro f1rat tha.t .. were 're nulliW:l • • ecOfuUy. that 

they zoe ' co uaia • • d lastly, 

to the ex .rc1ae of control and Jur1ed1ctlon for the lJJa1 

bJ explo1 tina the natural ..,.w u.£,,--.:I,. . 

T I .L. . Juat1fi to doctrine of t.b continental 11' 

on several practical, polltioal, • 

.rra.cUoal.ly, tb 1 ion pointed out, the t f ctive 

explol tat10n of tb natural %"e80urc o~ tb 8UUllII":~ 

would de on the x1 nee of 10 taU tioDa d c1evl 

th territory of the cont16uoua co tal 'ta 8A 
• 0 t 

importantly the IoAoUI'Il_KJ 19.56) 

princi e of 'natural prolonp,tl0 ot the land. rritoq' .. 

doctrin of th tal 

• Tho CO alon found. 1t impo sibl. to dianlgaJ:Q t.be 

geo-Ib,ya1cal rel t10 ip betwe 

to outer limit ot tho oontinental 

non-au terri tory of the co tal 

~.2 ~1ni of tb I t &it 

Doc1alo of international courts const1 

f and 

66 :tee 

u 

an f or the d in tioD of rule and ~v1noipl. .. ot 

1ntem&tional law. 87 Sever al international dis:pute 111 

z-. ct ot d l1mitaU of tbe coatin tal 1£ bettie 

adjacent oppo 1 te s te hay u itted to 1ntemaUcaal 

courts and tribunal • 

rul1n& of th .c.. in 

at aigDificent ot th 

orth I:) & ~t 

hi. J WIIoI6-.t 18 oiall.Y hiatorio 111 ita COD tor 

\ 



29 

The orth 'ea Cootlnental Shelf ease concerned d.1aputea 
bet" n the F ral public of Ge MY d th etherlanda 

and DenJlark over the boundarie of their rea ol ive eoutin tal 

helve in 

oon bounda.r1 \ bot.h thea lYe8 aDd 

the ederal publlo) ould. be delimited on tb baaia or 

t.h prinoi;pl and rule. ot internat10n law as deacri 111 

Artie 6(2) of the GCC. inee the 't.at.. cone were 

in d1aa8re ent., aDd no • ,P8e1al eire tano • wan tabU.abed, 

ark and the et r1anda contended that the boUDd.ar¥ abould 

be det.ermin by applioat.ion of ttl rinoij)l of equ1distanoe. 

Th eel al tion woul.cl 

be in uitable to th ec1eral publio because ot ita concave 

coast.. It. aint.a1necl that. the uidi t.anoe III thod vea not 

a rule of cu tomar¥ international 1u, tbat even it Article 6(2) 

were applioabl betw the Par\i a. '8~eoia~ o1rcuaataDo • 

would exclude the a plication of th equidi tano .etbod 

b8 
in the orth Uea. 

un bruary 2nd, 1967, the three vernment agreed to u1:lli1. 

their d1 put.e to the I.C.J. Wh1l lJenaark 

w re ! artiea to the CSt th ed r&l it publio of Gel.1l8D1 VU 

not a party d the .C.J. w 11ed to look tor in temaUoD&l 

ouato ary rul 8. 

In t.h eye. of the ori t.y judp t., • the 1Il0at. fUDdaaental 

rule was that. t.h 00 t1nental abel! con t1tuW nat.ural 

progongation of th land territor)' into aDd UDder the H&'. 89 

~on equently, th Court did not ace pt that tho equ1diataoce 

ethod. tomed ~ of the natural law of th oontinent&l 

lIhelf. The prinoiple ot natural prolo at.ion also 1Ilplled 
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)0 

t.hat th whole of the cClltinental argin ould be r arded. as 

1 gal continental 1£ • Tho reason for th1 inter retat.1on 

of the Court' judgJient 1 that the natural .tiro on tloD of 

th contin nt nd wh re the real 00 an be ins, that to 

B~ at th out r l1ll1 1. of the contin ntal argin. h ruli.n& 

al ec1ared. that the exolualv right of th co tal ~tate 

over the oontinental abelf already entered into th 

do &in of in matlonal law. hi ta ent. III ant. 

effeotlvely the recognition of 

contin ntal If in intern tio 

legal. doct.rin of the 

c to a:q law. 90 

of tate. 

could hay no d tin1 t.e 1 al eff at.. 92 on the1 , 1 t is 

und niable that the legal reg e of t continental a If 

w originated in conaequenc ot t.h unilateral d claratloA& 

ade by individual state . It 1 , therefore, re ttable 

that the value of t unU toral act 1 on of tb le t 

tudl lSaue8 in the cbn1cal field 0 in mat10nal • 

so a rev1 If of the ~loipal deolaratio and enao 1a 

e n1.l81 tor a reali tio x in tlon of wbat originated, 

the,pre t customary rule of intema.tlona.l law re·Ac;w, .... __ 

the of the continental If. 94 

9) 

Ju uent to 

continental ah If c1 

tlon of ::>epteJllber 2bth, 194.5, 

were ede by 8 V ral. co t.al ~t&te • 

(;ontinental elf rights ere lim1ted to 

011 of the hich adJac 01. to the co 1. ou 1d territorial 

watera .9.5 However, 80 e Latin eman .;)t,a.te put orward 
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cont.in ntal 11' claim which included exclusive r1a'hta of 

bov. the contin ntal shelf. 96 .Both 

cat gori of these proc aUon faU 

' contin tal elf'. 

ith r the Truman u:ocl ation nor ita eouUve urd r defined 

th continental If. wt. an aocompardng pre rel 

d acribed the oontinental shelf as tho e u arine D,l;1'BD 

of no aore than one hWJU,.J;VI.L fatb d ptb, adJ nt to th 

co t. .97 other::; 

' contin nta! abeU'. he United A"'~\4'O ~nt1n8Dtal ""-"" 

Act. of 1964 - p ed l e after t.h G Cb to which the 

Kingdo 1a & party - did not d fin tb.e cont.inental It • 

to • all¥ rights exercisable by the 

K1n&doa ou 14 t rritor1al waters with re ct to the .VIU~ 

end 8ubeoU and tnfOl2.'Y" natural resource '. 9~ ooae hi6hl¥ 

con rvative lIunici,PaJ. 1 g1aJ. t.ion on thl iaaue. such 

Iran' of June 19th. 19.55. rely t& that. a particular 

teft in ft Uve lan 1n& aa 'continental 

It' in lab and 'plateau continent.al ' in French. ~ 

unicl.,P&l procl atlon aDd 1 1alatlon wi ttl re pect to 

tM contin tal s.heU wero inad Utut.e 

propria cuatomar,y rul in th1 t1 14 • • re were DO 

legal. jlr1ncipl co on to all aun10ipal law8 to &ttord 

ev1d ce of eral p.ra.ctlc • e.xc 9t., of course. ldwre the 

GCCS bee , autoa loaU,y. part of uniol~ laws of ibe 

uta b;r virtue 0 r t1:tlcatlon. 
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5. Natural Prolong tion 

The theory ot 'nat.ural prolongation ot t.n terri tory' in international 

law has otten been u ad to upport terri torlal claims by st te .100 

It is accordingly argued that. the continental ab lf, being th 

natural prolo at.ion of th 1 terri tory, should be 1nbe nUy 

BUbj ct to the sovereisnty of the coastal states. This doctrine 

wsa upported by the I.L.C. (19.56), the I.C.J. (19(9) , and UNCLOS III 

(197) - 1977). Th I.L.C. tated in ita 19.56 rellOrtl 

UN ither i it possible to dl regard the geographlcal 

phenomenon whatev r the te - propinqulty, cont1lu1ty, 

geographioal oontinulty, appurtenance or 1d ntity - used to 

define the relatlonahip bet.w n the subaarine are in 

question and the adjaoent non- ubm.~ ad land-.lOl 

The I.C.J. in reaching its d clslon in th ortb ' ontinental 

Shelf Cases, confirmed the principle of natural progonp.tion. The 

Court. e tabllahed that the tit.! of the co tal state to ita 

contin tal shelf w baaed on the fact that tb subnarine are .. 

concerned might be deoed to be actually part of the t rri t.ory 

over whioh the c tal state already had dominion.102 It said 

that. 

"The r18ht of th coaatal s tate in re pect. of the area of 

the continental ab l.f that const1 tute a natural prolongation 

of its land terrltory into and. under t.h a x1ata ipao facto 

and ab ini t~o, by virtue of 1 t 8Overe!8n righ for the 

~urpo8e of exploring th ea.-bed and xplol ting its natural .... 
resources.-l O) 
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Artiel 76 of th 1 . u. . '1' • paoifically referred to 

the principl of natural prolonga.tion. he Artie! d fine the 

cont1n ntal elf of a co tal l:) te a-

of 8U ar1n areas that extend beyond i territorial 

th natural p:z:olongation of ita laud territory to outer 

of th con al."gin,. or to a diataDc of 200 nautical mUee.-104 

The ca:minal prinoipl of 'natural prolongation of territory', ~ 

fore, ust be accepted the 1Q:'8vaUing view regarding the 1 

basis upon which the doctrine of the co tin ntal ahelf ~ ......... 

such a theory. neither oooupat.ion nor d claratieR 18 .a ent,1&l to 

tabli8h the excluaiv ri8b of the co tal s tate over the 

a.re of the cont al shelf. It is llOrtaDt, however, to 

Botiee that the prinei 1e of t.ural pro 10DgatioD 18 not awo1ute, 

wt 8¥ be ubJ ct to qualification 111 ,Partioular tuatioua. The 

COurt of Arbitration. in reach1r1g ita d 01 ion on the 

delia! tation of the oontin ntal lf botwe n tho Un! ted. Jo.lnsdOll 

ee, ado thia view in the region of the C!ba&mel ... _,_ .... 10' 

Court rejected the • princ1ple of natur lU'010 Uon ot 

the wlCuJQel Ial in &l"'IJaB adJacent to eh coast -

a1nl d .106 
be Court, 

custo ary law. a plied prlneilJl of n t al prolo tlon 

subJ ct both to th relev t graphical d other eire taDoea, 

and to 8IJ3 nl ant oona tion o£ law and equJ. t,y • ),07 
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t. is of to coulder how far .ach ot five above-

w t.s.kJ into account. wh D t.he arl,y 01. i '8 over 

the contin tal shelf aro • 

1,)" aa 1942, th United Kingdo Ven zuola d1v od tb 

.U~oL-""'lV are of the Gulf of l'aria hA't~ .... tft 

•107 In all , thre reason hay be adduc to Juat11'y 

-bed. W 1"8 off red few ye 

aty. :f1ret reason was that. the 

ignty of co tal ~ta.te ex de over the _u.;_' 
d ubeoU of aiDce th areas are the ext sion 0 land 

terri tory. . condll. in accordance wi ttl th th Or.)" of • terra 

ullius', ff ctive occu tion lmpli th acquisition of pro~. 

q1rdly, Gulf of aria 18 GO shallow th&t 

are j tif1 in claim it for th ely 8 nation wa re 

iDclw. the au U \IIldem ath 8Ubj ct. to:t.ho urf'aoe r1a:b 

o third 1 9 
.-...::- ........ "". 

In 1945 'l'ruIlaA i>orc1 at.ion ju tU1ed \IIlU toral ...... ' ....... iOD 

toe • jur1e4iction and c trol over the oont.1uDtal 

1. to it co ts OIl tbre • moat 

iapo t re OD w .. that th ·contin ntal hel£ aq be regarded 

ex ion of ~. mainland of the coutal nation, tbu. 

naturally purtenant to it". Tbi geographical 

upported b.Y th fact t th cont inental sh If re oure •• 

• u tly toxa a iOll of a pool or d.8110 it. lying 

• h re 



w that .. of' &Bures to ut1liz or con rYe 

~.hI_. re would be coot1nsent U.POD cooperaUon and pxotectioc 

u:o aU 

tok 010 

!Dally, ref'err1q to curl. ty reAI.Kmu, the 

t ted. that "aelf-prot.eotion compels a COM 

watch over activities off its shores" .1l0 

nat.1on 

with tb au U of' are of the rs1an aulf ou 14e 

of terri tor1al waters w iC&lly justified on concept of' 

cont18ui ty, which ~ Dot prec1aely d fin .lll Also tM 

Proc atioD of tb 1'Ul of' Bahrain, tar, Kuwait, Abu llbabl.. 

bal, ' al 

e concept of cont 

U;IoCIoWIlS over contiguoua terri tori B hav lo~ hi tory 1.n the 

practice of ~tatea. How vex-. it. 18 <lou in int matiollal law 

if wrritorial a.cqui ition 1 justified 01 l.y on the bui. of 

cont1.gu1ty. It i argued that cont16u1ty i an aspect of' pos 88100, 

not the i8 of title ind.~ndent of.PO eaaion.ll) batever 

the validity of the doctrln of contisuity as regard oDmore 

acqui i tioD be. it nfore nt i8 <lef'1nltlv concern1n& 

cla1lIla to xtend continental ahel1' regions and f'ishing one.. his 

w au ported b.Y t I.C.J. 's ruling in tne orth · COntinental 

Shelf cas • ll4 

T fomu! tion of the h'onoWlc nt of ..:Iaudi Arabia, was Uar 

to the 'l'ruaan 1: roc1811lation. Wld. of 

elf-protection and becau the exercl of juried1ction over 

t.be helf resource w treaaoDable d Juat'. It ao went on 

112 
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to &ffim that the ffectiven ss of me ur s to utilize or 

these resources would be contingent upon cooperation and ro ctlon 

from the shore. udi Arabia. Kuwait , and 'atar have also pecifi-

cally r ferred to intemational practic on is i SUIt wi thin 

their 'rocl8lllations dealing with the subsoil and sea-bed of I'O.L"~ 

of the Persian Gulf outside territorial waters. 

Saudi Arabia and all nine Arab irates avoided the u e of the t l."Il 

' continental shelf". This was apparently the nsult of argum nt 

ov r the existence or non- xistetice of a continental sh lf in 

the ersian Gulf'. Iran and an are the only two Gulf ~tate 

which have specifically referred to the t rill • con tinental shelf' 

in their he1f proclamations. 

The Iranian draft legislation of 1949. which was finally p s 

as the law of June 19th, 1955, was design d to conform to the 

concept of the 'continental shelf ' . While other coastal tate of 

the ~ersian GUlf avoided the use of the term ' continental sbelf ' in 

their 1949 fTocalmations, Iran as erted its rights to the ubmarine 

areas of the high seas of the Persian Gulf and the ulf of an 

with particular reference to the English and French term of 

' continental h li' and ' plateau contin nt al ' .115 t i8 augge tad 

that the ref rence to th 'continental shelf' in the Iranian Law 

of 1955 might have been relevant to Iran ' s previous claim over the 

116 Bahrain Islands . This I1eans that the legal doctrine of the 

continental shelf, which justifies the right of coastal stat s 

on the basis of natural prolongation , would have been dee ed to 

assert Iran ' claim. over 8ubnarine areas adjacent to sin. 

The ani cre of July 17th. 1972 w , however. more in line with 
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th legal definition of the continental sh 1f. Artiol 4 of the 

Decr e specifically definei the ciul tan ate ' contin nW h If 

as the ea-bod and natural resources upon and beneath the sea-bed 

adjac nt to the coast of an to a d pth of 2VO etree or to such I 

gr ater dellth aa ma,y admit of the axplo· tation of th natural 

Z'880urces.1l1 UIIlan i th only ulf ~tate which has ado a 

certain obj ctive crit rion such as 200 so bath , ~1us the dynamic 

criterion of exploit&bility test, as to the 1 its of its contin ntal 

ellelf. an, though not a party ~ 950 Gan va ~onvention on 

the <..ontinental ::lhelf has obviously stuck to the criteria lJrovided 

by Article 1 of the Convention. 'his is v ry im,POrtant e pecla! y 

because an's contin ntal shelf in th Arab..iah. Sea i omet es 

d spar than 2uO metres. 

Dr. B.A. Al- aQ.h1 of uwo.1t unlv lty stat that by 0 i aio 

of th t Z'Il 'continental ahelf' it w not intended. to avoid the 

legal basi of the contin ntal If. bhe argu 8 th t this was 

saply bee the Gulf irat w re in prot.ctorate relationship 

with th Unl ted inFOli which had alread.y voi d th tem 

'continental If' in the United Kingdo - V nezuela Treaty of 

1942 .11& hi argument, however, breaks down on two gro • 

Firstly becau e not only the .B:r1tish protected Gulf ~tatee lilt 

also th Klnado of ~1 Arabia avoided the term 'continental 

shelf'. b concUy C&WMI the United ina'doa i If has referred to 

th t erm 'continental shelf' both in dome tic legislation and in 

1ntemational agre nta ince 1942.119 
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II 

The l egal conception of the cont1n ntal shelf w first proacbed 

explicitly in 194.5. within tb 'l'rUman rrool tion. OVer & 

at deal of ffort and wor. by the International 

H Co issions (I.L.C.) on the subj ct was included in th 

neva Convention on the ontin ntal Oha1f ( 'c.;s ) , 19 • 1l'lce 

then the provision of th onv ntion];)rOv inadaqua for the 

increasing demands of the coastal s tate over th u arine a.reaa 

adjacent th 1r coast. Th d v 10pJl nt of th 1 gal oonOltiPt of 

the continental shelf can be tudi in e distinct .volutionar,J 

'periods - bef'ore 1945, betwe 194-5 and 1958, and 19.5 \UltU the 

present time • 

.,. 
Jo. 

During and after th tenth c tury English and Continent&l 

Covernments put forward cl s to th SOy ianty of th s 
1 

• 

elaine by th e tate ov r the adjacent w t rs off th 1r coaat 

1s a long-standing ~actlce.2 The coastal 'tat a1 0 put forward 

claims over th marginal sea.-bed and ubsoU adJac nt to ttl 1r 

coasts as long ago as the aut enth century) une of the earU.at 

references to a shelving I oast as a source of right for th 

littoral Jtate was mad in l b06 by J. iebo I , a briti Law 

fficer, in a e ,,(It on a roposal by the Unltedtatea for an 

extension of territorial waters. 
4 

he ixth paragraph of this 

eport contained. a reference to the nature of the continental eheU 

as a legal factor. 5 
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The expres ion 'continental helf' was fint employed. in 189 by 

the g ographer . It . Mill in his ' rlealm of ature'~ h legal 

concept gathering around thi term wsa also a proaoh d as early 

191 both in wri tin6 of pUblicist and in th practio of 

tatea . 7 Th se 1 gal reference to the contin ntal helf were 

chiefly in res ect of the 1 it of cOMercial f1 her1 s . In 191 

t ortugal rohibited trawling by st am ve s 1 within the limit 

of the continental helf. 'l'h Portuge e decre d fin the 

continental helf as 10 fathom i 0 tho he co tal s tate 

also used the submarine areas outside the territorial water for 

coal mine worked. by hafts driv n outward fro the land through 

the subsoil of th sea-bed. Coral xploitation was d v loped off 

the coasts of Algeria, ~ardinia, and icily . In addition some 

continental shelves such as thos of Australia, Ceylon, exico, 

Colombia and Tunisia were used for th harveeting of ~~~~e 

oyster, and shell fish . 9 

1 diving to the s a-bed. 

hi harv ting 

The harv ting of s 

acco plished by 

ntary ci 

justi.fied. both on th ground of 'sff ctive occupation' aDd th 

was 

claim of exclu iv rights to ed tary f isheries rather thaD to 

the sea-bed.ll 

As a basis for the exclusive right of th coastal ~ta.tes to the 

continental shelf, reference can be ade to the claim of the 88iM 

1m rial COy rnment over c rtain islands in 1916.
12 

Tbi. claill 

was made on t.he i t.uated n ar t.h Asian 

coast of the bill ire were 'an ext n ion of northward of the 

continental plateau of Siberia.lj he Governm nt of th U R in 

1924 confirmed its adherence to these ~rinciple .14 Row v r, in 

.pita of referenc s to this c1a1a in the Fir t deport of I.L.C. 1950) , 15 



no Soviet jurist h .ade reference to 1 t aa a basis for the legal 

conce t of th continental helf. l6 

CIle of the early d velo nta of the dootrine of the oClltinental 

h If was th tre ty between th uni ted. ingdOJll cd V nezu 1& 

on bruary 26th, 1942, relating to the divi ion of the ulmarine 

areas of the Gulf of aria.17 'rhere w no x ioi t refer nc to 

the term • continental sh If', but Article 1 of the Treaty defined 

th term 'sum in areas' as Itth s -bed and subsoil out ide of the 

territorial wat rs of the High ontracting arties to one or the 

other ide a: th lines • • • " • .y this Tr aty each arty undertook 

to recognize "any rights of overeignty or control whioh have been 

or m~ hereafter be lawfully acquired" by the oth rover u ariDe 

areas on their res ctive sides.l b 

In 1939, a few years before th igning of the eaty, so inter­

national lawyers upheld th power of the United 1ngd.om and 

Venezuela to explore for oil in the ubnarine areas of the Gulf 

of aria . l 9 As the 'l'r aty contained no claim by itber party to 

the sovereignty over the subilarine area..e, other otate w re not 

apparenUy revented. fro exercising their rights over the e areaa 

as the bot tom of the high seas. It w . however, thought to clear 

that the intention of both artie had been that they should 

exercise exclu ive rights in these areaa .20 It 1& further argued 

that this Treaty contained som f atures th t have becom art of 

the regiule of the continental. shelf. 21 

he subsequent l:3ri tish order in ouncil, ' ''uanarin Are of th 

Gulf of aria ~Annexation)'. claimed for the UI11ted K.ingdoa an 
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xcluaive right to the defin d shelf t ZTitor,y, August 6th, 

1942.22 This was beyond the legal scope of th bilateral Treaty 

between the ited Kingdom and Venezuela. It is argued, therefore, 

that the aty and th Order in Council, tak n tog ther, 

pr s nt the beginning of an exc1usiv right that could eventually 

ature either as a. criptive right or as a. title obtained by 

the legal roc ss of t rri torial. aq uie1 tion . 23 

In the 'period prior to the 1940's there was little interest in 

the ea- bed beyond territorial wat ra . he Ie al doctrin of 

the contin ntal shelf was introduced. when it be e technologically 

posei ble to ex loi t th min ral re ources f ound at the bot to of 

the sea. 'ue teohnology was not available before the 1950 's. 

he 1945 Truman aoclamation , as will be shown, was the major 

developnent of the continental shelf doctrin in the 1940's. 

his doctrine, howover, was first explicitly EiSS rt d on January 

24th, 1944 in a proclamation by the Argentine Hepublic. 24 This 

decree asserted jurisdiction over 'temporary zones of mineral 

resources·. 2.5 It was later, in the Ar entine decree of uctober 

1946. referred to as having asserted ca.te orically sovereignty 

over the shelf an s a. 26 he a1n r &son for such claim was 

to prevent ex~loration and exploitation by other States in these 

zones a1 the coasts and in the epicontinental sea. 

he deve10pnent of the law of the continental shelf during the 

lJeriod 1945 - 195 should be tudied. s parately with respect to 

unilateral proclamations on one hand and intern tional development 

on the other. 



A. , 194,.5 - 1259 

t 'l'rUman of the a proclamation with 

reap ct to the natural oure of the and u oil of 

t h contin ntal helf, :.) pt m ber 27th, 1945.21 

id not 1 city the ext naion of the contin ntal helf. 

official r le fro th \,'hi t ' oua acco aning th 

Procl ation d fin th contin ntal 1£ "gen rally, ubm rged 

land whi ch is contiguous tot th continent and which is covered 

no ore than l ' 0 f tbom6 ...... 2~ roel ation , however, 

made no clailll to overeignty, ti tl or own ra i ' of continental 

elf.29 . t.. only d clared. it til national licy of the 

Unl wta.tes to regard the n tural re ourc - bed and 

uoooll of the contin ntal oh lf it 

,;)ta.t , 'ubj ct to ita juri iction d .control")O 

oil com ani first considered th r rocl ation in vi W 0 it 

temal eff ct , th t i , the nd of th oil indu try . It w 

BOon r alls ,howev r, that th rocl tion 1f far lIor 

in vi w of it external im ~ lications . 1 

,IIOrtant 

During t h f ive years following th an roelamatioll, 1 .5 - Ije, 

.ore than .)v l1atlon-~tate8, ost notably tho of tin rica aad. 

e , iddle and Far proclamationo, 1 gi lative ac , 

8I'ld ord rs announcing their e.xclu iv rishte over their contin nt&! 

shelves . he Gtates' practice conc min th octrine til 

continental . I f ~ring 1945 - 19 . can be c1 into th.re 

• or cat egori s& xt.ehGi v claim, th re tricted cla.iJn , and 

th n gative ~llcie • 

1. ~~:u.:.~==-
Many d.velo~1na ~ta , 0 tJ..y tho of Lat1n erio , .eland. 
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that the scope of the doctrine of the continental shelf should 

apply not only to the resources of the sea.-bed and subsoil , but 

also to the waters above the shelf . ierra Leone, Brazil , Ecuador , 

El ::>al vador, and anama all declared both the sea-bed and its 

superjacent waters up to two hundred miles off their coasts to be 

subject to their exclusive rights.]2 In the region of Latin 

America the various claims which were not identical were , however, 

recognised mutually by all Latin American s tates. But they met 

with protests both by leading maritime tates and Western inter­

national lawyers.]] 

'l"he United states in its notes to Argentina, Chile , and J:-eru 

(July 2nd, 1948 ) , El Salvador ( cember 12th, 195 ) and Ecuador 

(June 7th, 1951) declared that their respective declarations were 

" variance with the generally acce ted rinciples of international 

law" • j+ 'he united Kingdom also protested B€)ainst the extensiv 

claims of l'eru, Chile , h;cuador, .c;l Salvador, and Honduras , calling 

the cl aims ·'irreconcilable with any accepted principle of inter­

national law". 35 The Latin American lawyers stated that, as a 

matter of economics, the doctrine of the continental shelf ought 

to be considered as being uniform with the superjacent waters}6 

It is also argued that the traditional rules of the law of the sea 

were created to protect the interests of the developed tates, and 

could not obligate the developing 'tates. J7 

he ~tin American s tates have justified the extension of patrimonial 

seasJ L to 2CO miles in terms of control of the Humboldt Gurrent , 

since this approximates the farthest it ever moves out to sea.39 

This explanation, however, has not been supported with appropriate 
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40 factual evidence. The contemporary international law, as develop-

ing at UNULO III, a.d.mi ts an h.xclusi v .l!:conomic tone l ) of 

200 miles . During 1945 - 1958, claims of sov reignty over the 

superjacent wat rs o~ the continental shel~ beyond l2-mile limit 

of territorial seas appear to violate international law. 

l. . estricted 1 aims 

-The Truman l:-roclamation, as already m ntioned, DBde no claim to 

sover ignty, title or ownership of the continental shelf. A 

press release accompaning the roclamation de~ined the continental ' 

shelf as subnarine areas adjacent to the coast covered by no more 

than 100 fathoms. This was a restricted claim in comparison 

wi th the extreme claims by Latin American 'tate of up to 200 

miles. A TUlIlan type approach to the doctrine of the continental 

shel~ could be found in a great num r of proclamations and 

statutes issuing from several ~tates dUring the 1945 - 195 period . 

The ~ollowing proclamation and legislative acts did more or less 

follow the doctrine c£ the continental shelf as introduced in the 

Truman J. roclamation a The oyal l'ronouncemEll t of baudi Arabia 

(1949), he .t- roclamations by the Arab irates in the j ersian 

Gulf 1949) , British Orders in (;ouncil ahamas and Jamaica, 1948, 

British Honduras and Falkland Islands, 1950), Guatemalan l'etroleum 

Law, (1949) , etroleum Act of' Philippines (1949) , The :Brazilian 

Decree, l195 ), Declaration of akistan 1959), 1~c1amation 
41 

of Israel ~1952) , Act of Iran (1955), noclamation of Iraq (1958), 

Th£se reclamations and status follow an almost similar approach 

to the shelf doctrine with respect to the concept of contiguity, 

recognition of the legal statutes of superja.cent waters as the high 

aeas, and recognition of freedoa of naviaation aDd fishery . 
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As to the outer limit of the continental heIf, Honduras , cuador, 

Australia, Portugal and the United "tat s all fixed the out r limit 

of their continental shelves at the dept h of 20 metres or 100 

f thoms. 42 .$-i.udi Arabia, India. and th Uni ted ingdo relied on 

th concept of contiguity and adjacency rather than the geological 

dimension of 100 fathoms.4) 

.3 .. egative_s'olicies 

bere were vi ws xpressed in OPPO ition to the doctrine of the 

continental shelf which should 'be examined. ~ome lawyers argued 

that the sh If doctrine , especially in its extreme fom , was 

contrary to the 10 established principle of the freedom of the 

high seas. 44 ssian academic lawyer, publish d in 

1950 an article on the question of the continental shelf . In 

defence of the freedom of ~e high seas , he opposed any doctrine 

permitting s tates to have exclusiv rights beyond the limits of 

45 their territorial waters . l oreover, co enting on the :valanche 

of claims on the continental shelf he stated. a "Americans d clare, 
- 46 

sattelites ' fo:J.low' . • science • recognize - and a norm has be n born". 

Lord Asquith of isho stone also e ressed. a critical ttitud 

towards the doctrin of the continental helf in 1951 . He con idem 

the draft articles lJN ared by tho Intemational .Law Comi sion 

1951) on cont inental shelf as draft conventions on a ubject 

which had not yet been regulated by intemationaJ. law , and in 

regard to which the law had not yet been aufficiently developed 

in the practice of ~tates . Consider.illlg the lack of existing law 

in this f ield at that time Lord Asquith further ex pre sed th t 

there were "so many ragged eDd and unfilled blanks" that the 
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status of the continental shelf could not be considered in any 

fom as I an stablished rule I of international law . 47 

l:l . 

he neral Assembly of the United ations in 1950 invited the 

Int rnational Law CCommission to xamine the legal status of the 

continental shelf in conjunction with their study of t he law of 

the high seas. The provisions adopted by the International Law 

Commissions were finally incorporated in 195 in the neva 

onvention on the continental helf. he international developaen~ 

of the law of the continental shelf in the light of the labours 

of the United Iiations from 1950 to 1956 should be examined. under 

two headings I first the Int~rna.tion&l '-Iaw \~o i sions, and aecond, 

the irst ni ted ations Conference on the Law of the 1 a. 

I. International Law Commissions 

According to the decision of the United ations in 1950, the 

International Law Commission thoroughly examined the question of 

the continental shelf at its second 1950) . third 1951), fifth 

1953) and eiB~ 19.56) sessions . The distinguished l)utch juriat 

j • J.J. .A. Fransois who subnitted his J.'irst Report at the Mcond 

session (1950) was elected special rapporteur . % 

The Commission at its second session ~1950) con irmed two principle. 

regarding the legal status of the sea-bed and subsoil of the BUb-

marine areas outside the territorial waters. The first rlnclple 

was that cont rol and jurisdiction over these areas might be 

exercised by a coastal tate for the exploration and exploitation 
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of th natural r sources. Th area tor uch control and jurisdiction 

would n d definition but would not n c 

ist nce of a ological continental If. he cood principle 

vas t hat such control and such jurisdiction hould ot ubetanUall.1 

affect the right of rr n :vig tion of tb wa.t rs above uoh ub­

arina areas, nor the right of fie fishing in uch w ters. 4 

A ete loed dist ance fro th co t w propo e as th ou r 

11mi t of the continental s If.50 

hInt mational La 0 lasion at its third. 

the question of th continental shelf on t 

th IoJccond. ,cport of the pecial ra porteur.51 Can 

~19.5l) 

• 
ommia ion adopted 0 e ev n draft articles as the £i ~ attemp~ 

by an official intemational body of juri t to fo ul te -

tic princi1ll with regard to th contin ntal If .. 52 Articl 

1 of the £)raft Artioles d fined th term ' contin nta.l h If' 

"the a.-bed and au 011 of the subnarin cont~ou 

t o the coast, but outsid th as of t rrltorial wa.ters wher 

the depth of the su er-jacent waters of the exploi tion 

of the natural resourc a of the. - bed 

ro the Gcientif~ concel't of th continental Bhel • t Art.lol. 

pref rr the concept of e.xp[ oitability , and thus rejec an 

objective limit fix in t rms 8ith r of depth or of distanc 

from the shore. he exploitability crit rioo was ado t cause 

th geological nae of the continental shelf would exclud uch 

areas where the d pth would admit ex loitation but which would ~ot 

be c iontifically recognized as cantin ntal sh If such t he 

Z'ersian Gulf) . 54 Co i ion did not p oity th natu~ 
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resources subject to the continental shelf ri hts, although it 

stated that fishing activities and the conservation of the reaourc • 

of the sea should be dealt with in separation from the continental 

shelf.55 

The 1951 draft articles on the continental helf were consid red &8 

draft conventions on a subject Which h ' not yet been regulated. 

by international law . The Commission did adll1it that th already 

extensive 'tate practice was not yet suffi nt to establish a 

customary rule on continental shelf.56 Also Lord Asquith of 

Bishopstone in the Abu Dhabi Arbitration Case 1951) regarded tho 

practice of 'tates on continental shelf insufficient for the 

development of a customary rule. eferring to 1951 dr articlea, 

Lord Asquith considered that the legal statu of the continental abelt 

was not yet "an established rule" of internationsl law.57 

Subsequent to the thixu session, the Internationsl Law Uomaisslon 

at its fifth session (1953) re-examined the 1951 draft articlos 

in the light of observations contributed by some I b ~tates. 

Accordingly the Commission admitted that the exploitability 

test ado ted as a defining factor in the 1951 draft articlo would 

give rise to uncertainties and disputes. bhowing some devolopa nt. 

in its thinking over the previous year, the commission f inally 

adopted 8 draft articles on the continental shelf .56 The Comaiaaion 

abandoned the exploitability test in favour of the criterion of 

a 200 metre depth.59 It also confirmed that the soverei gn 

rights of the coastal ~tates over the continental shelf should not 

affect the legal status of the superjacent waters , nor of the 

airspace over these water . However, most provis ions adopted 
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a.t th I . ..... re the subject of disagree ent.60 

. inal1y the Intern 1:.10nal laW (;ommls 10n at i ~ clgth ion 1956) 

ado1-ted even draft artic1 s on th continental sh 1i'. Ii r th 

Co is ion co bined the two crl t ria of th 2UO tre i 0 th 

and the ex 101tabl1ity te t.61 Thi is wh t w ev ntually 

adololted with ome. odiflcations Article 1 of ttl G neva 

Convention on the ~ontinental who1f ' \1956) . ~~nificantly. t he 

1956 va is ion consid red the principle 0 natural ~ro10 at10n 

t sin reason for th over 19n rights of tho coastal ~t&to 

ov r the continental shelf.62 

The 1956 I.L. . was unwilling to acee t the ' cov re ty ' of the 

co tal o.ltate ovor th ea-bed and subsoil of th contin nt al 

shelf. ' he formula ' sover ign right • rather t han ' sov reignt y ' 

was adoyt in draft Articl 6 now lcla 2 of the c..~) to 

sat guard th full fN dom 01' the su rjacent waters, and the air 

6 ace above th m.6j 

2.. un1 ted 1 8otlon6 Confe nc on tho Law 

he G<.:neral As em bly of th united 1 atlon by 1 to solution 

o . 11 5 xl). ado ted on ebruary 21 t. 1957. calle f or 

confer nee of its embers to examine the law of the s and em body 

64 til r sul ta of 1 ts work in inte:rnational conventions. The }t'i t 

uni ted lations Conference on the La.W of the ~6a llJ1H • .uv.J) as 

convened in Geneva on Fabru y 24th. 195 • and inally adjourned on 

Axi l 2 .th of tho same year . The confer nce adopted f our conv n tion. 

on the law of the sea including ono on the continental Shelf .65 

l'he Gtlneva convention on the 'ont inenta.l o.lhelf C~) was adojJted 

on APril 29th, 19.50. b'y vot of 57 to J with only b & tentiona. ~ 
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beveral ~arties , however, attached reservations to their accession 

to the GC 1 lrhich came into force on June lOth, 1964 .67 

The most crucial problems at the 195b U Lv~ were to determine 

first , the outer limit of the continental shelf, and secondly, 

the mture of the rights of the coastal :.itates over their continental 

shelves . 

to the outer limit of the continental shelf, some ~tates 

yroposed a criterion of certain distance from the inner or outer 

limit of the territorial sea. 6b ome other ~tates fovoured a 

~ro~osal combined of two criteria, the de th and a given distance 

from the territorial sea. 69 UN' S I finally ado yted an outer 

limit "to a de th of 200 metres or, beyond tllat limit , to where 

the de th of the superjacent waters admits of the evloitation of 

the natural resources . " I t also referred to the criteri on of 

adjacency as a defining element . 70 

he isobath criterion was derived from the geological concept 

of the continental shelf . his criterion regards the l egal 

continental shelf to be limited to a line at which the waters 

adjacent to the coasts attain a depth of 20v metres . ' he altar-

native extends the continental shelf beyond the 2vO metres of 

depth to where the de th of superjacent waters admits of exploitation. 

This was a com romise to meet the susceptibilities of 'tates 

whose continental shelves are dee er than 2uO metres ,like Chile) , 

and other 'tates off whose coasts deep subnarine c411yons are 

found with shallow areas further out to sea llike orway~71 



Article 1 of the G ~ has been criticized since it fails to 

distinguish between the bed of the sea and its subsoil . It is 

said that the bed of the high seas beyond the limits of the 

territorial waters is inca able of ap ro~riation by any s tate. 

herefore , it is argued , the legal status of the - bed , unlike 

its ubsoil which is capable of occupation) , should be th sme 

as that of the waters of the high seas above it . 72 Hut neither 

the practical development of the sea resources nor the g 010 ical 

structure of the sea-bed and ocean floor au ~orts such a distinction. 

Another con trover ial issue at the 195v NCLu was the kind of 

authority which the littoral tat could exercise over i t s conti-

nental shelf . 'ome developin tates deman t at national. 

right over the continental shelf should be in t nat of 

absolute ~overeignty · . Eut this was rejected by the ajorit yof 

~tates . T3 Argentina, "exico, eru, Ghile, and uru ay jUBtified 

thir demand ~ complete sovereignty both on the grounds of the 

physical nature of ihe continental shelf and of t e nature of 

rights vested in ~tates . l 'hey maintained that the continental 

sh If was an a}Jpurtenance of the ainland an that its owner­

shi derived from the ownership of the m . land. 74 un the other 

hand , ot er delegations regard the continental shelf rights as 

limited to those necessary for the exploration and ex~loitation 

of natural resources . The term ' sovereign rights' was proposed, 

an the United ~tates proposed the deletion of the wo~ • overeign ' 

and the subst itution for it of the word ' exclusive ,. 75 The 

United ~tates later supported the wording 'sovereign rights' at 

the .L lenary ::lession of the Conference . The final term which was 

ado~ted at the Conf erence ensured the • overeign rights ' but 
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carefully :retreated fro :full t rri torial • sovereign ty' • 76 Th 

term "sovereign rights for the purpose of exploring and exploitin~" 

has been criticized since ' sovereignty ' in its international 

legal concept is indivisible.?? t the ractical reason justifY 

such " q ua.lified and lim! ted sover isn rights over the areas of 

the continental. shelf . 

In addition to soverei gn right for the purpo e of exploring and 

xploi ting the natural resource • th (;{;~ confiDnad th exclusive 

right of the coastal ~tate to control scientific research within 

the continental s i , [Article 2 1) and Article 5 6)/. Other 

possible . uses of the contin ntal hel!, such as for ocean f in 

and military pur1'OS s, were not covered by the (f~~ . Article 5 2) 

of th Convention provide that the c tal ~ta.te is ntitled to 

construct, maintain , and operate on t e contin ntal shelf in talla-

tions and other devices "necessary for its ~x loration and exploitation 

of its natur.al resources ." his implies that the coast tate 

is not entitled to construct or operat any artifical island 

or installations far any other use .? 

II . AFT~ 1950 

he GC .s i undoubtedly an im onant political and legal docWIlent . 

It advanced international law 80 as to enable it to co with 

emerging problems. However, technological develoyment inoe 195L 

proce dad at a far quiCk r pac than coul be then forese n , thus 

rendering the GCe ~ in ' equate to new demands . A;s will be ahown, 

new uses within the continental shelf for pur s s other t han for 

exploration and exploitation have been introduced. .Both farming 

and military activities relating to the aea.-bed. in progress and 

need regulation . 79 Tbesie que tiona aside, there have be n aev raJ. 
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crit icisms of the GceS text. The controversial interpr tation 

of t he Convention text cr ates several problems . he exploita-

bili ty test is so vague that the continental shelf may be argued 

to extend out to the middle of the ocean . n other words , it 

can be inferred that all the subnarine areas of the world have 

been theoretically di~ed among the coastal ~tates . cO 

The CC~ does not deal with the problem of the authority t o u e 

the continental shelf for urposes other than for exploration and 

exploitation of resources . y w~ of exam Ie the question as to 

whether the coastal ~tate is entitled to exclusive r~hts of 

military installation in the area of the continental shelf has 

not been considered.bl or has the GC '~ considered the farming 

activities on the sea-bed . I t is not clear whether any ~tate , 

or anly the coastal btate . can use the ar a of t e contin ntal 

shelf for purposes other than exploration and ex~loitation of 

natural resources . he doctrine of the high seas would justify 

the inclusive use of the continental shelf for all yuryoses 

other than those specifically contemplated in the GCes . his is 

why Colombos regards the sea-bed of the high seas as incapable of 

occupation by any state . lie considers the legal status of the 

sea- bed of the high seas , including the area of the continental 

shelf, the same as the status of the waters of' the open sea above 

et 02 
1. • Thi s approach, however, is totally unacceptable because 

of the security inter ete of the coastal states . It is suanitted 

that the coastal s tate should exercise exclusive control over any 

use of the continental shelf l'lhich requires em,Placin relatively 

fixed installations. b] Besides t he security risks , a ' free for all ' 

approach would by-pass the obvious danger of interference with the 

coastal s t ate ' 6 mana8ement of the shelf resources . 04 
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It has generally been accepted that the G~G failed to solve all 

the roblems of the continentaJ. shelf and related matters . Further-

mare , it is claimed that the framers of the GC~~ left the actual 

definition of the limits of the continental shelf to the authority 

of the future dccision-mak rs.b5 Con equently there is an urg nt 

n e to reach a new conv ntion on the law of the continental 

shelf and related. issues . 'l'here has been a great deal of effort 

by the nited Nations and several regional grou~s of dtatea to 

~rovide a convention cov in different roblems concerning tb 

legal , technologicaJ. , and economic 1m lications of exploitation 

of the sea-bed and ocean floor . he ruling of the International 

Court of Justice I.C.J.) in the forth boa ~ontinental ~helf 

cases , 06 as well as s veral academic and ~rof ssional conference 

and seminars , along with numerous lJu icatio!ls, f::.ve all contriwted 

to the trimming of the ragged ends of continental shelf doctrine 

in the period. since 1950 .. 

SUbSUI 

l'h status and Ie a1 regime of the sea-be and subsoil beyond the 

continental shelf durin 1950 - 1970 was far from cI ar e It was, 

in the first place , disputed if thero was any objective e ~ard 

limit on the elasticity of the concept of the continental sh If. 

f this had existed, in the absence of necessary conventional 

provisions, the Ie al regime of the sea-be and subsoil beyon 

the continental ahalf would have been uncertain . .r'ro easor 

ll .D. Brown conclude in 197 that the international custo ary rule. 

would provide a workable framework within which btates could 

e tablish titles to the a-bed and subsoil beyond the continental 
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h 1f. el7 .:>uch a. cto a.ry re . which in practice would it. 

the exploitation of th d ep ea.-bed resources only to ev loped 

ta s , 11 v lO,iJing :Jtata • 

action 0 the majority of the m m r wt to of to 

united Nations with the lack of nee seary ~vi ions within th 

law of the sea- bed resulted in t ado~tion of oeveral Resolutions 

in t his f1 Id . bas ador ArVid j. ardo of Aal ta 8..1. al d at the 

unit atioll s bly tor the creation of a certain tY}e 

o int rnational re e for the ea-bed ar a beyond national 

jurisdiction. Ii furt r x lained t at it w im'pos i ble to 

reduc th rine! )le of inequa1iti betw n ev 10 

d v lo~ed ~ta s wit out eroatin rro£ound ch in th x1sting 

lnte.mational. ord r . bb . fo that th failure 

to introduc an intemational reg or the oea-t.ed blyom. to 

continental sh If would 1 ad to the e coming ubjeot to 

nat ional pro riation an ilita:d .zation . <..9 

neral se bly on UQO,,.,,,, •• oor I t th, 1~7 deciu. d to con ld r 

d ci ion to inv tigato 

'irut, tn xyloitab 

could not be appli 

beyond n t iona! jurisdiction. 90 Thi. 

two d gn icsnt iml)lication • 

t !-'TOvid in Article.1. ,o f th GCC:) 

u arlne are of th world. 

.In other words, the oc an Iocr w confi.rJned to La boy; nd nat,oho1 .... 
jurlSOIlctJon. 

he second lication was that th was no atisfactory legal 

framework for dee sea- ining activit! 

esolution, the oat' 

of t a-bed. and oc an floor which w ' 

coul be con 1d red undar the ex lolta.b1l1ty 

• ... rior t o tni 

w t r tho ~ar1a 

exploi t ble. 91 

t provided by the 
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GC<.!B as part of the ' continental shelf ' . f not , to whom should 

the untapped mineral resources of the deep sea- bed belong? And 

was an internationally su ervisedlBgime necessary to license , 

regulate or practice exploration and exploitation actions in sub-

marine areas beyond the continental shelf? 

Having adopted the previous esolution of December 21st , 1968, 92 

the General Assembly on December 15th. 1969 ,by 65 votes to 12. 

with )0 abstentions) c sidered that the definition of the conti­

nental shelf contained in the Gce did not define with sufficient 

precision the limits of the areas over which a littoral state 

could exercise continental shalf rights. It also declared tha.t 

the customary international law on this subjeot nas inclusive. 9J 

The Resolution noted that there was a close I" k uithin the 

~roblems relating to the high seas , territorial wuters , contiguous 

zones , the continental shelf, the superjacent waters, and the sea-

bed and ocean floor beyond the limits of national jurisdiction. The 

General Assembly requested the ~ecretary-General to convene a 

conference on the law of the sea to review the legal regimes of 

the above ~emtioned maritime sPheres .94 

'he resolution o . 2749(AXV) . December 17th, 1970, declared that 

the sea-bed and oc floor, and the subsoil thereof, beyond the 

limits of national jurisdiction were the common heritB8e of 

mankind . 95 By virtue of these 'esolutions the deep sea-bed and 

ocean floor was ut outwith the claims of sovereignty and private 

aypropr,iation. The esolution also guaranteed an e ual sharing 

of advantages between all ~tates . and particular consideration 

towards the needs and interests of the developing nations .96 
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Having rejected appropriation by ~tates or p rsons , an interna~ional 

re ime including appropriate international machin~ry was decid d 

to be essential to govern the sea-bed beyond the limits of 

national jurisdiction.9! 

he General ASsembly in its esolution o. 2bLl J.AV1) , r 

21st , 1971, confirmed its revious decision to convene U III 

in 197,; . The ni ted Nations Conference on "rade and Devalo ant 

adopted in ! 83 1972 two esolution concerning the eXf'loitation 

of the resources of the sea-bed and ocean loor beyond th limits 

of national jurisdiction.9L In the same year the repor of th 

1972 ..:>ession of the United ~ations 'ommittee Oll the .i.ea.c £ul 

ses of the :"'ea- ed and the ce.an i''loor beyond the limits of 

National Jurisdiction were Bubnitted "to the \,len J.a.l bly . 

'rhe Assembly, having considered those reports, confirm d that th 

various problems of ocean space were closely interrelated and should 

be considered as a whole at UNCLO..:> III . 99 

U.N • ..:>ea-Bed Committee 

According to the united ations esolution o . 2750 the ommlttee 

on the feaceful Uses of the uea- Bed and (,)cean ,floor beyond the 

limits of ational Jurisdiction was entrusted to determin the 

precise agenda for the envisaged LO~ III and to pre are the 

relevant draft articles. lOO he ommittee, com~osed of 85 tate . 

first convened at Geneva on arch 1st, 1971. t was divided. into 

three ';)ub-Commi ttees . Sub-Committee was in charge of elaborating 

draft articles concernin the international re ime f the sea-bed 

and ocean floor beyond the national jurisdiction . :;,ub-Committ II 

was entru ted to prepare the list of subjects for U CL05 I I and 
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to dr 1'1 u draft articles on thoe ubjecta. >:Iub-\A lttee III 

w ch goo with tho qu tion of th of th ine 

of relevant artiel 

Co itt e accomplished it ends. only to a limited 

tent.l 1 

Th 1s ue of th continantal helf as th fifth i t.eJIl 0 25 

o.t't by ' ub-Comnittee 11 for di CUB ion at . III , A at 

It.J2 18th, 1972. ~ub-~o itte 11 s nt two y are 1971 and 1972) 

on t preparation of a co' ,Prehenaiye li t of ubject relating 

to the law of th sea. lropoaals arding the limits of th 

continental 611 If, or tt co tal. ca-bed area t, were au 1tted. 

t pring and s mer ~ s ion, 1973.10) 

() of J; 'l.'OJr0aal · e su it d with re '",ect to tho outer 

limit of e contin ntal elf. lh eu or-~ ru- an a .PZ'OlJO 

tthe caw 1 it of t.h continent al shelf auld be 

given con id r tion ~h contin ntal margin xtenda beyon 

2l- mile. lC'J+. t the Ar. tine pro sal favou an au r 1 it 

o contin ntal helf corres~n inb to tha outer 10 r 

the contin ntal ar~in or. hen t t is at a di~t ce 1 

than 2 0 lie fro tho co t, a l' it ext nd up to that 

dictanc • J.:rentin in pro poscl. 

u 1 t ted bj 010 bla • leo, the s ~r1ng 1973 

.... ession, and by I,ustrali • r orwa;y and W1i.na durine the oJ er 197.; 

lu6 
~ asion. 'ho 200 lie llovement sponsored by ....atin erlcan 

, tateo was advocated not only by so African .Jtat s rut also by &Om 

develo ad.;) tes which did. not find this 'ro,tJOsal inCOJll t iblo 
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with th ir inte'rA,aT_", . l 7 '!'hi ~,&JO 

o the coastal ~tat ov r an U,lJE!rj tor 

up to 200 lie • B arturc ro 

cone ,l-t of th 0 ntinental wldch ~r vioucly en con!in 

to the 6e8o- only . Th re 1e • howev r . Ollt C06Btal.J te 

who ol'f!Osed. thi , favourin ort of cony ntional inltlon 

or th limit 0 the contin nt 'J:h u ... o..I.. or in tMoe , 

au lttcd a draft convention to th 
, 

that the outer l' it of If ould 00 e t bU .. bed 

-s wi t-bin th 5W m tr i 0 th • 1 t .kJZ'O.PO d COlll inC). tion or t.b 

.500 etre isobath and a di e 0 1 v mil 

I a do i tion of th 1· i 0 t contin ntal sholf . 11.. 

u ~~ l~l i t lon t coni' ~ence in the historj of 

nit ations .109 :fino. a eon neus 

on th n w rinci~le of th 0:16 the nat10 and 

inally cod. y tho and taU in a treatj . .x> 

of the general prinei loth tracll lonal 1 )f 

been abandoned an th tnt mational 1&'1 01 th Be. 1 in s tate 

of tran ition .1l\.. It has also been hi i hted that t robl. Ii 

of t law of th as arc closely int rr 1ateo. and need to be 

can Ldered as whole . U~.;J 11 ~1ma.rU'y deals w1 th the 

stahli nt of a ore uitabl.e in mati nal re Tim f or tne 

development 0 t he a-bed r ources beyond' the l~ i t s of natlQnal 

juri iction . to ther 11 i au of the law 

of e sea in oonv ntion . ~art from the 

tabli hluent of rul f or ax loiting th ro a a i ' t h d Ell-' 

s - bed and ocean f loor. th mo t d.1fflcul t ro bl 



1 t he d limitation of th ubna:rinc areas which re a.1n under 

n tional jurisdiction. This pro ble is the one on whioh this 

study will focus . 
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Th firot organisational mE) tlng of 1 C~ I 1 was held in New 

York, lJeC mber Jrd, 1973 .111 
U! ,:j 11 revived the thr 

Committe which existed under th ~ea- eommittee 1960 - 197) . 

Co ittee 1 discusses an international r gima for the a-bed and 

ocean floor beyond th 1il'llits of national jurisdiction . Co ltte II 

als with what now for conveni nce 1 called 'traditional ' issue 

of t he 1al,# of the ea, uch as t erritorial sea, exclusi v econo. 1c 

zone, continental shelf, fishin right . innoc t pa.a. ase, and all 

their by- roducts . Committe II ib concern with tho protection 

o:t marine environment and ree,Vective is au 6 of t.:.chnolog,y and 

scientif ic research in this area. 

'I'he second session w s held in aracaa, Jun 2L. th, to August 29th, 

1974. In this session the thro main COMi t t es were cony ned. 

SGPsxately.112 Aa regards th& proce 'ur it H~ ..Irrovid that the 

agreement on sUbstansive atters I hould be reached. by the w~ of 

consensus -' ntlo en' 6 agree ent · - ins toad of th tandaxd 

method of a majority vote. l1J In this session, the ~ocretariate 

of Committee 11, in which tho issue of the continontal h 1f was 

examined , was able to prepare informal wor in ,Pa~r indica.ting 

general trends upheld by the (.onunittoe . In the final - ta&e of thla 

session both the eh.e.irman of 'ommi t tee 11 and the J:Toaidont of 

the conferenc stated that the 200 116 economic zone had be 0 e 

114 firmly entrenched in the treaty- aking procedure . 
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The third session was convened in Geneva , March 17th to ~ 1 th, 

1975, where substantial negotiations were immediately s tarted .115 

he Chairman of each ommittee was asked to ,kirepare a s ingle t ext 

which could be used as a basis for further discussion at the 

11 Conference . In a thorough review of the paper on 'main trend.s ' 

prepared at the Caracas session, the Chairman of Committee II 

urged mutual comp~~mise by all groups . 'pecific issues , including 

the continental shelf, were reviewed in several separate informal 

consultations; these consultations were subsequently reflected in 

the bingle Negotiating Text (B.N.T.) .117 

In Article 62 of the S .N. • the concept of natural proJ'ongation 

was incorporated in the definition of the continental shelf .ll 

The outer limit of the continental shelf was fixed at the outer 

edge 0 the continental margin , or to a distance of 2 0 miles f r.om 

the baselines of the coastal states where the continental margin 

does not extend up to that distance .119 he basic alternatives 

as regards the breadth of the con:t1nental shelf were set out as 

(a) the outer extension of the continental rise, ,b) a distance 

of 200 miles , \c) a distance of 200 miles or the outer limit of 

the continental margin, whichever is greater, and d) the sea-bed 

and subsoil of the continental margin to a maximum of 200 miles , or 

120 the Jower edge of the margin , whichever is greater. f the 

trend of the 2GO-mile Ell is adopted a considerable part of each 

121 of the above mentioned roposals will be unnecessary . 

It is argued that the tension of the exclusive rights of t he 

coastal ..jtates to beyond the limit of 200 miles would delJrive the 

International ea-Bed Aut hority (I.~.A.) of all the more accessible 



resources of . the sea-bed. his is why an international zone haa 

been frequently proposed f or areas beyond the 2 O-mile l imit 

within the cont inental slo~e area. 'he profits of coastal tate 

development in this .proposeil area would be shared wit t he . ~ •• 122 

Such proposals , however, are not favoured by the majority of t he 

~tates bomer ing the oceans . hey argue the coastal ~tate s oul 

not be de rived of the natural rolongation of its land territory 

even where it extends beyo 200 mile • 

The following reasons have been advanced in opposition to a narrow 

continontal shelf . .I:"irst , that the coastal IJta.tos are already 

invested with exclusive jurisdiction over the natural resources of 

the continental mar in, and that any attem ts to limit this 

jurisdiction to 200 miles is in violation of well established 

rights. ,jecondly, that the continental margin i a na.tural 

extem,ion v the adjacent coastal .ltate. 'rhirdly, that to vest 

exclusive jurisdiction over the resources of the sea in the I . ~ •• 

is not practical or feasible given the limita tions .of ~olitical 

machiner at present . ~'ourthly , that the international bureau-

cracies are perhaps less efficient than national ones . Lastly, that 

the economic an security interests of the coastal ~tates demand 

1 · ..00." t" "d d t '\...- . 123 exc us~ve Jur~ ~c ~on over w~ er an no narrower sUUl1arme areas . 

he question of the outer limit of the continental argin is not , 

however , precisely defined . In other words , it is necessary to 

define where the continental margin ends . ~ince t e natural 

resources of the sea-bed beyond the limits of national juri iction 

are to be developed under an international , . gime, the definition 

of the national-international boundary is urgently needed . 124 
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hol issue of th contin nt&! ah If in til .... 1' f 

;;ith1n tho d te on co no ic on ,~) . 

trend in 1975 favo th ontrol 01 t ::> te in an 

oxclusive cono 1c zone ovor all r oure out to zv II 

_~ in conce tual tom , with gard to th evolution 

of intern tiona! le al non • is an ou r wth 01 t ,5 conce 

of t conti ou zone and th continental 1f. 

t oms, it is a com~l t 1y n w a~proac tow 

01 dil a ' i1tare cla.u , \c10 ed (;) 'm 

Ii beru.. · \ .free se 126 • ~om Ian -lock an..i sho i -loc State 

like I'lali , th r Vulta, th 1 hen r u bl ie, ..... J..nga.}JO , 

1c oi """."'''''i» Y Ii va that 

conce t of t e continental h 1f is rt1uous , beca o 

th ado tion o~ t 2vv- II ....... . .... 0 .... insi t on retain 

th con ··t 0 t con tin ntal h I f , it 0 ten 

run beyond tho 2 0- 11e zo c nl II ~eal. 

Argentina , .• xi co , • auri tania). or on rowldO,) o. eu tom 

rul s which coni'1m t .I. rinci..;U. 01' n tural J.,ro I 0 tiOD. 

all obviou major diflerences between tl l eba.! nom of 

co tine tal If an t 1 c.;:...u , it i ala t t , 12'1 t e 'Ci.J 1 

tho foun tionu of t Je 12L 
..-. . 

e ~(,.;.,) was critici~ bccau it lacked cor . .PUl ory ~rov1 ion 

for the settlo ant of di ~utc 129 .tJJ COl trw:.t , tnero were . 
, eD.1:iure &i.o t in t e oJ in sj: ct 01 t t,; 1imi t tion of th 

....... and t contin ntal shol which were co yulGor.f in natura. 

~COrdinb to Articles 61 an 7v of the ~ 1 th aul itatioD of 

the A .... and the continental helf lx..twe n o.djacent and o~J?O its 

.;tates should be upon in accordance with the ed.ian or 



equid1 tent lin .l)u If no e ent as reached ttl ""tate 

cone rned w ro to sort th !Jro edures or ttl nt of 

die utes , yrovid in art 1 of c '" 
1)1 

h 1975 ... ' was lat r d ted at -the 4 h n .. Lvi,) I L h Id 

fork , ,larch 15th, • ay 7th, 1976 . 1)2 J.: ... ving 

en ruviewed in . a:J 1976, lola th 

otiatin6 ..<t 1 . ..... ' ) I • .I. . • .rt ......... !'., 

confi th xc1u~iv of th coastal wtates 

an suoooil of' th .......... 133 iclc 44 1 of th ...... .1 th t 

innn a beyond and adjacent to it rrltorial u a, a") te 

SOy ign right or t ,ilur,tJO 0 ox lorin , 
connerving an ing the tural z: source of th bed u 11 

and su rjac t waters . ....rticle 64 0 tl tent 

of th contin ntal sh If and was 1d ntlcal to tic1e 62 of th 

r. NI' . ....imUarly Article 63 of tho .3 ccnce~ino the nature of 

t he right of the coaatal ;.It too over th continental s ) 14 

adoptea unal red as Article 65 of e &J .1 • .1his Articl con! eel 

th SOY re4n rights of the coastal ""tate ov r the continental 

ah If for the 1uro e of ex lorin it ploit' i n ural 

re ourcos . 'he e n tural re oure W' re conai ored to con ito 

the mineral and other non- livin 30urce tog tl or with liv 

organj sm'Z> bel ging to sedentary cias .1ft 'lhe only n~ t 

between the 1975 ..;>J • and th 1976 rwI on contin nW . 

as with regard to tl t f dis~utes . The a } lc t i on 

of th liledian or eq uidif;rtant lin i rovided in the ... '.L was 

by re.rt IV of the J\.J ' which contained the co ~1..lsori roc ure fo~ 

th set U61n nt of' dis.1Jute . ''urthermor . Article 1 0 '£ 

jlrov1.d.ed that the disjlu conc:m~ ea boundary del 



between adjacent and opposite s tates were among optional exceptions 

and that .3tates might declare themselves exem.tlt from compulsory 

procedures .1J5 

Although the HbNT (tart II) treats the ~h6 and the continental 

shelf under Beparate titles, there was , nevertheless , a consi derable 

trend towards the establishment of a single functional zone . 

'I'his zone ~lould extend to a distance of 2UO miles from the coast, 

wi thin ~'lhich the coastal dtate l-lould have sovereign rights over 

both f;;uooarine areas and superjacent waters . 

under the R;.;. T the authority of the coasta.l utate over its continental 

sholf is not confined to economic pur.t'0ses . Article 6t; J. a...-t II ) 

of the .tilil~T , in conjunction with Articles 4t and 44 (. rart III) 

providos that the coastal ~tate shall have the exclusive right to 

construct artificial islands and economic installations on its 

shelf area for both economic and non-economic pur20ses • 

.l.)r . _ a.LJadakis anticilJates that these provisions will result in 

exclusive authority of the coastal ::>ta.tes to construct artificial 

islands and installations on the continental shelf, whether 

economic or non-economic, floating or fixed .1;6 

he sLxth session of the Conference was convened in ew Yor k, 

hay 2 .... rd , July 15th, 1977,137 The (;onference in this session 

decided that an informal negotiating text should be prepared to 

bring together in one document the draft articles of the entire 

. . d b th ' 0 f I Jo In range of subJects and 1ssues covere y e v n erenco. 

order to ~repare the prescribed negotiating te~t the ~airman of 

each of the three main ~ommittees prepared a singl e negotiating 
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t ext ... art I , II , III respectively) . The ~resident of the 

onference pre axed.:part V on the setUemen t of dis utes . The 

fruits of these labours were brought together in one document , 

t he Informal Composite Negotiating Te t I.~ •• T. ) , which was 

finall y pre are in · ~ 2.)rd - July 15th, 1977.139 l'his te t 

s erves as a procedural device , provi ing only a basis for negotiation, 

and does not affect the ri ht of any delegation to cuggest revisions 

in the search for a consensus .140 t is ex ected that the . ~ . N • • 

will be totally reviewed in next Session which will be convened 

in Geneva, on !larch 19th, 1979 . Article 76 of the lw defines 

the outer edge of the continental margin or a distance of 2 0 

miles as the outer limit of the continental shelf .141 he concept 

of natural prolongation has already been established as the definin 

criterion of the continental shelf in international law. The 

alternative of Ue 200- ile limit i s the r esult of the dissatis-

f tim of the develo ing iJtates with t e t aditional laH 0 t. e 

sea . The lajority of tates at LLu., 11 sU,1;port the 200-mile 

l imit of national. jurisdiction in the ho,Pe of a better and more 

equitable distribution of ocean resource • 

he seventh session ofC.L<JJ I was held in Geneva, from arch 

2eth to I·iay 19th, 197 , 142 but did not achiev the objectives 

i t had set out to achieve . At this session egotiating Grour 6 

could not reach agreement on a definition 0 the outer limit of 

the continental shelf . However, the rou considered three new 

proposals besides Article 76 of the I ' '. These wcre first , a 

proJ><)sal submitted by Arab state which woul limit the width of 

t he shelf to 2 0 miles , the same as the u,,,, . o.>eco ly, a U.:;i 

roposal. employing geological and geomorpholo ical criteria when 

the continental margin extends beyond 200 miles but imposing a 
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maximum wi dt h of JOO miles . Thirdly a proposal by Ireland 

submitted in 1976 giving each s tate a choice between two nat ural 

criteria - one relating to the tUcImess of sea- bed sediments and 

t he other to a measure of dist ance - but both related to the f oot 

of the continental slope where the sea- bed begins to rise steep !;51 

14 
from the deep ocean to the shallower offshore. ~ 

UNC~ III having held eight sessions during the six years (from 

December 3rd, 1973 to ~e~tember 15th, 197b) has not yet progressed 

144 towards a treaty . The proceedings of U C.Lu.:> IiI show tne 

confrontation of national interests betl'leen the developed and the 

developing tates . ~lhile the United l'ations esolution of December 

17th, 1970 has declared that the resources of the dee sea-bed 

and ocean floor beyond the limits of national jurisdiction are t he 

common herj.t age of humanity, the world ' s nationa remain deeply 

divided over t-rho is to develop that common herit~e . The develo ing 

coastal s tates , as will be shown in the following Chapter o~ 

l~ational .l olicies and Tactices , insist on conserving a very 

extended exclusive right over the marine and submarine areas 

contiguous to their coasts. The majority of the developed otates 

want most of these areas to be accessible to whoever osseses t he 

means of exploration and ex~loitation . u ~Lu~ III is searching 

for princi ples on the law of the sea which maintain the balance 

of interests among all nations . 

I he eighth :;lession of UNCLOo III was convened in ! ew York , AUgust 

21st to ~e~tember 15th, 1970 .145 The Gonference is to reconvene 

in Geneva for six weeks starting on 'larch 19th , 1979 to finish 

the informal stage of di s cussions . I 'here is then expected to be 
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anot her six- week session in J: ew York in the autumn of 1979 and 

if everything goes well , the nel'T Convention will be fonnally 

signed in Caracas in 1960 .146 t is hO.iJed that !~CL\.io.) III will 

reach agreement , but, even if it does , there is all likelihood 

t hat several 'tates will dela.Y ratification of the new convention . 

However, whether l tClO~ II will finally result in the envisaged 

convention or not , the process of negotiation and clarification 

of national policies in this onference has exerted and is exerting 

a dynamic influence on the development of the law of the sea . 

by "Jay of example it is significant that the work of U c..w.::> II 

has already been referred to as a supporting legal authority 

before the Court of Arbitration in the nited ingdom - 1'rance 

continental shelf delimitation case.147 

It is feared that if no progress emerges from UNCLU~ 1 I the 

developed mining ~tates , led by the United o.) t ates, ... till go ahead 

with unilateral legislation to allow develo~ment of the mineral 

riches of the deep sea-bed and ocean floor beyond the national 

jurisdiction .14 At present ~tates contemplating legislat ion to 

enable deep sea mining in areas beyond national jurisdiction are 

the united ~ tates , Japan, .rederal . epublic of' 'ermany, and the 

Ietherlands .149 hese ~tates , having developeJ thei r Olm municipal 

laws for ocean mining, would recognise each other ' s mining claims 

as legitimate. 150 ~uch unilateral actions , however~ are not 

sUP.t 0rted by the I'olitical behaviour cf the major developed .:Jtat es . 

As evidnced in proceedings of the latest ;:)es sion 0 l;l~ 'Lu~ .J..II 

August 21st to o.)eJ:.ltember 15th, 1970, m ici.tlal frameworks to devel0.tl 

the ' common heritago of mankind ' would result in serious conI'ront-

ation between the developed and develo ing o.)tates . 
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aJor marit" te would, naturally, fer to hav a wide 

freedom of exploit tion of the Y"'.esourc of th . high e h '1 

are , how ver, now in 1 r inori ty in 1 com ared 

w'!h the bi g ajori ty of conomicaliy and . ili tarDy weak ..,ta.t s . 

h r ar now 115 utat in th rou of 77 . h develo utatea. 

ther f or , find it oli ti ~ly mex ient to t 0 unil t ral 

measur to develop the re 0 rces of the a against cl made 

and a&.Jiliration ajori ty of the world ' tate. 
, 

short, the rinci e of ' one otate, on vot' iv all ' tat 

dev lo~ed or eveloping, big or all, rich or oor, a n arly 

ual 0 portuni ty to partiei in th d volo nt 0 the envlsa&ed 

conv ntion on the law of th s a . 

1 . 

2 . 

4. 

5. 

6. 

an arly e am le a,y be to the 
right of ro rty 0 the ~li h W:'own over th 
soil beneath the a which ori inat d in 1569 in 
b.Y ho as uiggs , s e 'UL U , r .w., • h 
1911, p . 25 . 

e clu iv 
a. aDd the 
tre t1 8 

t 0 the S8& ', 

inion '. C bridge un1 versi ty 
~~~~~~~--~~~-

bid, • 3.:31 , t he .. _~~ __ of ov r 17th, I e. 6. 

, he continental sh I f ', 4 urrent Ie ft'obl ••• 
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CHA T E R I I I -

The legal rec1ae of t.he oont1Aent.al .btU w .. or1&inatec:l 1A 

conaequence of unilateral declarat1olU1 aa4e by 1ndividual tates. 

The.e national cla.1a., however, broUCht about a lack ot inter-

Ilatlonal COnMDeU8 with respect. to the ext.aloll of the c CIltinen tal 

eMU. Pandoxically, the future exi.tence ot W. int.emation&l 

cOllHDaua, u deve10piDs 1n lIlfCLOO III, doe. itaelf depeDd. 011 

nat.lonal up1ratloll.. That 1. to 1Ial. tbe final acreea.t on the 

text of the eDrlaapd law ot the .. a convantion 18 subject to the 

.upport of the a"or! tr ot the tate. .. aanite.ted in the principle 

of 'oae state, olle vote'. It i., therefore, resret.tabl.e that the 

value of the .. unUateral declaration. and lea1alaUve acta baa 

be n one of the le.t .tudied queationa in t.he technical field 

of internat10nal 1 .... 1 

In their foraulu for def1..n1na the future llatiollal-intemaUoD&l 

boundazy, there an buic d1ffenace. in what individual :It.ates 

bave deelancl ao.t equitable, aoat Idvantaceoua, or le .. t dis­

advantapoua to their intere.t. 2 Boae pzoc1 .... tlo a .uch u the 

Tl:\UlaD Proclaaation of 194.5J aDd the aud.1 Arabian FronoUDc_ent of 

19494 elwell r1chta over the CODtiDeDtal ahelf, but w1thout 

detiniDa the pocraphic extent of the .. r1&hta. utber procluation. , 

like the Doa1nioaD Law of 1952 aDd the Ind.1an Proc1aaation of 

1955 iDc1udec:l contineatal abel! .one. in their natioDa1 terr1 tort, 

bolt alwqa without def1.n1.q the actual area encoapaaHd..' • • 

state., 11ke th USSR (1968)6 aDd 0UIl (1972)7 incorporatecl both 

the criteria of iaobath ud exploit.ab1l1~ &8 adopted. 'tv Article 1 

of tb.e GeCS . Several s tate., however, preferred to adhere to onl,y 
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Oil. of the two criteria. For inatanc., Iarael (195J), Arleutina 

(1966), ml HoDduraa (196.5) bav. aAopted th. criterion of exploit.­

abUit7. whil. paldstaD (19.so).,JPortUCal (19.56) bav. opte4 for 

the crt terion of 100 fathou or 200 •• tr.a. 8 
On th. other hand, 

\he Latin AIIericen state. extended their 80v.:n1gntl over the 

contin_tal abel! up to a cl1.tuo of 2 0 JIllea troll the cout.9 

~ pr8aeDt situation of tbe developin« law of the .ea 18 in vit­

ably Z'elarded. ill te:naa ot srou:pa of tate.. J .K. Guble baa 

uaed tM exprea.ion 'bloc. thlnktoc' to d.scribe th1a ituat10n 

of state. fozsdDc pol1tical croupiDp to achieve .pecific 10 

111 the developaent of tM law of the s.a.10 The uJor blocs, 

M .ug •• ta, includ. d.velope4 tates, d.velop1ng tates, laDd­

locked states, cout.al tate., naval ROw.ra, co.erelal marl th. 

pow.re, coaatal flah1Dc tate., d1atant wat.r f1ab.1Da s tatea, 

oil ex;port1n& states, oU iaport1q states .11 Altbouah the.e 

eatelOn •• hold. aoo4 to lIOIIe extent, 1D41v1dual bloo ... bn'a 

aq abin their allegiance Oil speoiflo iaau. are .. and adhere to 

the pollei.a of c11fierent blooa in acoordance wl tll their national 

iIltereata. 'lh1a aubl. calla ' ;plurally'. Claaaio exaaple 

ot thia aituation aay be ... n in the polloi •• of the Eaatem 

Europeu state. and of Cau4a on the outer l1a1t of oontiDental 

abelf which will be atudied later in this Chapter. 

A coapreheoalve at~ of the different bloo pollcl.. on all 1 au •• 

of the law of the cont1Jlental shelf 1a too wide and iapractical 

for the purpo •• of the preaent study. The .cope of thla Chapter 

is confllled to ID ex .. ination of tbe .helf practice of four 

.ajor groupe of state. which have di.tinct goala on cont1n.ntal 

abelf ia.ue.. J)eYelopec1 stat •• , Developing state., oo1U1a\ 



s tates, and Land-Locked state.. The study fOCLlHS on bloc 

polici.. in defining the outer l1m1 t of the continental shelf 

aDd s tate pract1ce on delia1ta.t1onal la... The di.tinction 

generally ade bet.ween the shel1' practices ot developed and 

developlq s tate. 1. the cleareat and least d 'Datable. _ arda 

developed states, instead of 1Iak1.n& general reference. to all 

tho .. in tb1a ca.tqo%'Y, the 1lO11cie of four s tates only l the 

UD1ted K1n&'4oa, the UD1ted ..,tates. canada, and France) w1ll be 

studied in detaU. The developiq tatee will be .ubcat. goriaed 

into three .ajor blocs. La~1n AIIerice tates, African-.ASian 

state. and the Persian Gulf state.. The .helt practice ot 

Socialiat states, for olw10ua polit1cal, eCODo.10 aDd legAl 

reMone, will be .tudied under an independent helll11n&. Clearly. 

the interests ot land-locked tates are anUthet1cal to tho .. 

of ooaatal s tate.. Therefore a epa.rate atudy ot the policies 

ot the lend-locked. or shelf-locked state. (1nolw1iDg both developed 

aDd develop1Dc state.) 1a requirec1 to co.plete thl. Chapter. 

I. DEVELOPED STATES 

The developed 1ncS.uatr1.a.Uzed tate. an tho.e author! tie. which 

hold both the teclmology and oapital to exploit the .ea-bed 

reaource.. The,. are inclined to de.819P their own Jl(.4nicipal 

1_ tor .1n1q on the deep Ha-bed aDd ocean floor beyond. 

national Jur1ad1ctloD. The develo pec1 s tate. would, predictabl7. 

recopi8. each other's -1ninc olws over theae are .. aa leglt1llate.12 

This i. the main reason for the disasreeraent betw D the develo,P8d 

aDd develop1Dc tate -at UNCLOS I I I. In the event of t he Conterence 

fa.U1ns, it baa been .ugested by Daman that.. a-bed 'mini-treaty' 



mould be clZUD up outa1de the COn1'ennoe traMvorIt b¥ tne mining 

developed state.. Thi. '.hi-treat,' he cona1dera nece88ar,y to 

_un ordarl,y proce ••• reculator,y COD.i.tencl aDd autual reapect 

for aecurit,y of tenun at aiD. alt. •• l ) ~uob .ove b,y the developed 

state., no doubt, woulcl be ~ oppo.ed b,y tn develo 1ns 

state •• 

At pn_t the lIIl1te4 tate •• JallUl. Federal public of Ceraan,y, 

FrUc. aII4 the •• ther1aDda an cOJl~l>lat1n& .wu.cil'&l la&1al.aUon 

to eD&bl.e a1.nJ..nc on the deep .ea-bed. aDd ocean floor be,youd.. 

national juriad1otion. Th. poa ibUlt,y t.h&t COIlMQ.UaDtly ~ate 

coapa1 •• would be pvc the rlcht to atarl wiDe the de;poait.a 

of •• n&u... nodula. on the d.ep ... -bed aDd ocean floor cauaed 

a abarp cl .. b between ~ devalop1Dc 'tate. aDd t.he developed 

state. at 1.be late.t .... iOll ot UM II, New lork, A\.IiWIt 21at to 

s.pt.aaber 1~. 1978. <.rl the final clq of this e .. lon a apoke.­a. for the devalop1q state. (the Croup of 77) .tated t.ba.t uch 

UIl1lat.ral 1apalatiY. auctacta vue Ulasal under oonteaporary 

lntematioDal law and ooatrar,y to the notion of 'coDon berlta& 

of auklD4'. My auch sov. would. the Gzoup auu.ated. jaopa.xdi.se 

the _Ure Ueat,y-.&Id.Dc preca.s of U CLOS III with po .. lbl.a 

c:l1aaatroua couaquenc... It pl • .s.ed with the deyeloped tates, 

coataaplatiDa lac1alat1oD on d •• p _a a1n1Dc. not to CO abalili 

until the Conferenc. nad .. tUed the 'pue. Tbat call If ... uppor\e4 

by the dalaptioaa of the OOSR, the Js:Utem bloc, aDd 8011a Bordl0 

statu. Mr H .. l1toD Shirle,y .. araa1Jlibe. the Preaident of 1iha 

Conferenca <lur1Dc 197.3 - 1978, added h1a ".1aht to tbe plea, 

explainiDs that unUateral lac1alation suoh .. the .a1'lean B1ll 

-1cbt give t.bI iapreaaion that tM COnferenoe 'If'" negot.i&Un& 
14 

under dun ... 



Seabrook Hull baa lIlade a llaJor contribution bj' d1 tin&u1shina 

the leadiag attitudes aDd perspective of developed and developlaa 

state. at UNCLaS III. He J)8rc iv these to be moulded UROD the 

followins considerationa, which be l1at. in the order of importance.l ' 

(l'rioritl Criteria of Developed state. ta •• 

Firat Bational lD~t Bat.ioD&l lnt«12at 

second POlitical Bloc Ori_tation cozrection ot lnaqu~i .. 

TbUd. lDte:m&tienal OI:der Polit1cal. Bloc Orictation 

~rt.h COrrection of lAequiUes lDtemational Order 

The develoj*1 Statea, however, are far fro. followuS a united. 

or even .1ailar line in 'their 1'011c1e. OD the continental Ihelf. · 

The tGited states, France, The ~eral Republic of Geamy, 

Japan aDd the etherlanda p:r:efer io recopiae an wost DU"rOW 

conUnental aheU 8Ild to enJoy freec10a of exploitation ot the 

Bea-bed resource. beyond national jur1l141cUon. The developed 

statea with larse cODt1natal aaq1n or lons oout Une (like 

) 

the United K'"-,oa, Ireland &Dd CUMa) favour exteDded. rlcbta over 

the aubaariDe areu adJacent to their oo .. k. The lucl-locked. 

developed state. like AUatria. LuxMbourS. aDd SwltaerlaDCl favour 

& very restricted area of coastal tate rishta over ahelt reaourcea. 

The pollcy of laacl-locked. aD4 abel.f-locked. tatea wUl be at.m1ed 

under a .eparate h ... Hag. Aa r8suQ.a t,he coutal developed 

state_ tn. ahelf practice of onl.7 aoae proainent exaa}>le. 

(the united X1qGoa, the Urd ted tate., CanMa and France) wUl be 

ex_ineel. 
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A. i ted xtydoa 

AA already t10ned. l6 the United Kingdo wu one of th first 

state which recop1aed the exclusive rights of coastal at tes 

over t.he .u1::aa.rine areas beyond their territorial ea. Th 

UDited K1ngdo -Veneluela Treaty of 1942 div1d. the ulaarlne 

areas of the Gulf of ar1 betw en the two tate •• l ? Altho 11 

thi. Treaty could. not be xoqarded. sa the beglnn1Dc fJ:oa whioh tho 

d.octrine of the oont1nent&l ahell aer,ed, it" a faot ot whioh 

tbixd partie could be expected. to tak notice .18 To hpJ. ent. 

thi Treaty the United K1Dadoa wiopted. the u ariDe Area of til 

Gulf of aria (Annexation) Ord. r in COuncU, AUpat 6th, 1942.19 

The Ordu w t be,yond the 1 al soope of the bilateral . atl. 

and clahed an exclusive r1&ht to control th use of the d. fined 

Bh If .rri tory, i t.a so11 aDd subsoU. via-A-va the co uni ty 

ot tate. . ThuB. the 1942 Treaty and 01'd r in Counoil, taken 

together, represented a uJor IUld 1&rdf1CaDt. stepping ston £roll 

wbich tlw exo1uaive r1cbt of the coutal tate. to aAjao t 

oontinental ah Ive. evolv d. l O 

Actions taken by the Un! ted KiD&do on behalf of her coloni a aDd 

protectorate were intended to as.ert full &ad xcluaive authority 

over the continental sh 11'. Th Br1 t1S.h act101l8 w1 til re ot to 

Brit1ab Honduras and ttl Falkland Ialands claimed aovereisn 

territorial right. over the respective cootin8lltal shelVe 

rat.her than rishta to peoif1c excluaive .use .21 c.n !iov ber 26th, 

1948. both the Bahaau (Alteration ot BoUDdar1 .) Order in Council 

and th Jamaioan Alteration of Boundaries) Ord r in CounoU 

extendod the boundaries of the colonie 80 as to include th 

adjacent continental shelve .22 



The lftited K1ngdoa fODlal'y cla1aec1 contin_tal ahel.f r1ahta 

over the aumarhe are.. off her own couts in early 1960 '. 

atter the d.1acover1es ot oU and natural g.. 1ft the North 58a. 

The Cont.inent.al Shelf Act of 1964 provided the !DWlic1pal law 

f'raawozk for the exploration aDd explol tatlon of natural resource. 

of the COIltiDQtal wlt appertaining to 'ttl Un! ted. K1DFoa. 2:3 

SUbaection 1 ot th1a Act ve.teel in Her MaJ t.r 'any ~t e.xerciu.ble 

by the UD1ted KiD&d0ll outaide terrltorial waters in rea:pect of 

the .. abed. aDd aubeoU andthe1r natural reaource.. except eo far 

as they are e.xe:ciaable in relation to coal.' There 1& no .ention 

of the nature ot the r1&hta exerciaable by the UAl ted K1n&doa over 

the cont1nental ISbelf. Artlcle 7 .tated that uy area froa tiae 

w the a1gbt be de.ignated. as an area wlth1n which the UD1W 

KiDgdoa right. were exeroi.able. The Act talled to ention allY 

objectl.e criterion for detem1n1Da the aeawal.'d 11ait of .uch 

de.1gDate4 ar.as. 

24 Al thoup her cantin_tal aU'£1,n exten4a tar in axceas of 200 .U •• , 

unUl 19~ the United K.lngdOJl cl .. 1gnated no .ul:aar1n. are .. 

farther thaD 100 aU.s tro. the a .. 'inland. Much of the de.lanaWei 

are .. , th., aubj.ct of the Continental Shel1' (Designation of A:l:eaa) 

Orders 1964.2' 1961-6 196827 and 19'71.28 
lie at an int8maUonaUy 

accept ble d1atance. th farthest point being .olle 100 aU.,. froa 

the co .. t.29 However, the CoDt1n.at.al. Sbelf (ne.lgaatlon of 

Add1 tiona! An .. ) Ozd..,r, 1974 declared III ftDonoua .,52,000 1qU&r8 

aUe. of the .ea-bad UDder the Atlantic Ocean ae appertlin1.q 

to the Un1 ted Kiftadoa. JO Th1e cle.1e;nated &rea extended to a 

aaxilla of 400 .Ue. fro. the .a1nlaDd of the unl ted K1r$loa 

(scotlaad).Jl '!'be Continental Shelf (De.ianation of JAditional 

Are .. ) order, 1976. de lsnated areas of Cornwall aDd in the 



Engliah Channel as areas within th United Kingdom jurisdiction . J2 

Following the Court of Arbitration' decision of June 30th, 1977,33 

turther areas in the En61i h Channel and s outh-West rn A;pproaches 

wer designated on November 15th, 1977.34 

The precise position of the Uni ted Kingdom as regaDis the outer 

limit of the continental shelt is not clear. The United Kingdom 

working papers to the United Nations ea-Bed Committee did not 

pecify any lliit &8 the outer edge of the oontinental If. It 

was, however, st ted that the United. Kingdo upported th 

International Trusteeship concept proposed by th United s t te . 3.5 

This propoaal was not accepted by the major! ty of states which 

regarded it sa contrary to the concept of ' common h ritage of 

mankind ' .36 This proposal , however, is considered as legal in 

the light of the United Kingdom's interpretation of the ' common 

herltase ' . Moreov r, Mr. Ronald .Arculus, the United Kingdom 

delegate at UNCLOS III, made it clear that his Government did not 

even accept that private mining operationa on the deep ea-bed 

and ooean floor would transgress international law.37 

Article 76 of the Intormal Compo.ite Negotiating Text (leNT) , 

prepared by UNCLOS III, July 15th, 1977, seta the outer 11m! t of 

the continental shelf at the foot of the continental margin. 

A distance of 200 mU s from the coaa t i8 set 88 th outer 11m1 t 

of the lepl oontinental shell only where the aargin doe not 

extend to 200 .Ues. J8 SUice the continental margin of the 

United Kingdom extends beyond 200 mile8 , the definition of to 

aeawam 11mi t of the lbi ted Kingdom continental shelf i 01 arly 

of crucial iaportance. The United. Kingdom, however, is not in 

favour of Article 76 of the ICliT, but support an Irish proposal 
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of gre to coa exltyo The Irl h Republic 8ublltted this p%'O~sal 

to the 1976 •• 1on ot lJ CLOO lir. The l'1'OPO al, focuaed upon 

in *:be aev to •••• 10D. giv.. e&Alh state a choloe betw.en two utural 

criteria. one criter10n 18 HlatUl t o the tb10lcne ot. a-bed 

edia t.a and tu other to a 

to ttl f oot of the cont1nent&l .:lORe where t, a-bed in. to 

1'1.. eply froa t.ba deep Oceall to ~ ahallow.r offsbon watua.J9 

The t.bl K1n&dOll t a ."pport for the • cr1 ter10D call be 

clearly 8 en in her praot,1c wlth re.peet, to t.be COG 

in tbo Atlantic. 'Or inatance. ArUcl. 2 of tbe AD&lo-li nch 

A&n 1, of July 19th. 1974. reque.W 't.be Court of Arb! uat,ioa 

to d fiAe the co t1Dent&l abelt blunc1&r1 between two tea 

in the AtlanUc ngion .. fez u th. 1000 a.tore laobath.4O 

he lln1t.d KiDgdo haa def'1ned bel' continental abel1' boUD4u1 •• 

in the ortb a wlth orway. the t.ber1uda. Denaal.it, aDd the 

Federal publio of GemaDY 0 41 
The bo~ line. were delia1 taW 

on the 'baa1. of the aed1u-l1ne riDclpl. 0 42 
A reeeat er ... 

aad. for \he ana Do of 60° 44' 12". which 18 where \be 196.5 

D t.1at.ioaa Pl."OcM<11n& wl tb orw" 1Dcl ec:l 

becaua ot t.be ldJaoen .. of tM Ituroe Ial 

ahelf boUDdU7 between tn. UA1 ted A.I.I16'4 

ad. The 

1ab aut.ho.ri. ti. 

• conUn tal 

anc • • both in the 

Ii_11ah CbaDDal url in the At.laDUc 00 •• , WM d.Ua1t.ed 1D 1971 

by arbi t.raUOD. Th1a wm be atucl1ed 18 the D t SUo-UOD 

on French &belt ,Pract.ice. ere the two aatt.era to be d1acuee 

are firstly, the ahelf boundar.y with the e ubllc of IrelaDd, 

aDel econd1y, t.he })OaalbUlty of the 4.11aitat.lo11 of the cont.1nut.al 

ah It of the United. '1n&d0ll bet.w. ;:)cotlaDd and the rea1. of t. 
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United Kingdom in th case of the foraer'. 1Dd. peDdenc ) . 

h continental ahelf boundary between tb Unit tn. 

public of Irel&lld both in the Celtic -sa and in t.b. UanUl 

Oc an 1& UDd fined . t ber 6th, 1974, .,52 , (J 0 _-__ all. 

of t.h a-bed under the At&a.ntio Ban t of cotland w 

ds i6nated. aa appertaining to the united. Kin 0 .43 It. w 

described 'an area wi thin which th ~ of the Un! ted. 

ingdo out.aide territorial waters wi t.h re pect to th a-bN 

aDd. ubsoU and their natural resource. are xerclaable' .44 

public of Ire18l1d rote that theae 1pat ona 1Aol eel 

are which f 11 within Irlah juried1ctlon.45 , h d 1.1 tioD 

d.1apute was eventualJ..y 8u1:aitted to int&rnation 46 arbitration . 

Th whole deaignated are of 1974 extending to a aax.irA of 400 

aUes f'roa the aa1nl8lld of ' cotland. 47 hu, however, geo10gioal 

48 associ tion with the landJllaa of the Uni KiD&'doa. beretore, 

the whole area, be1ng the natural proloD8atioll of the laDd terri torr, 

1s e pperta1ning to the United Kin&dOJll, although a dep aaion, 

th ookall 'l1:oU8h, occurs 'betw en th Bank aD4 the outer br1dean 

I lands. hi ption ilS supported by the remarks m..a by 

th I.L. <!. 19.56),49 and th I •• J. in the orth ~ a Uontinental 

l>helf CUe • • SO Also Artiol 76 of th C!N'I ' t.ha outer lui t 

of the cOl1tinental If at the foot of the continental aargin . A 

diatanc of 200.U is Nt aa th aepam limit of th continental 

hel! only where the continental margin do not ext.l.d t.o 

ZOO .. Ues. 51 

bea1d the principle of natural prolon&atloD, ~ 1974 
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designation can partly be justified on the basis of th Unl ted 

K1ngdo ' s tltle to the uninhabitable laland of Rockall. The 

ieland of Rockall, about 1 0 m11e fro th outermost island of 

the Outer Hebrld s, was formally incorporated as part of the 

United Kingdo. Article 1 of the Is& nd of Rockall Act of 

February lOth, 1972, tated, that - "the Island of ockall (of 

whlch po sesslon was formally taken in the nam of Her Majesty 

on 18th epte bar, 19.5.5 in pursuanc of oyal l'1a.r.t'aY\t- dated 

14th September, 19.5' addr 8 ed to th Captain of H r Maje ty ' 

hlp Vidal) shall be incorporated into that part of the United 

Kingdo known as Scotland and shall tom part of the District of 

Harris in th County of lovem B • and the law of cotland. hall 

a ply accOrd1n8lY. ".52 Though the United Kingdom ' annexation of 

Rockall is indisputable, both the Republic of Ireland and Denmark 

deny it nt1tl ment to any continental ahelf or economio x one 

right • .53 

Arlicle 121(3 ) of the lCNT , the lat t draft Conv ntion prepared 

by UNCLOS Ill, p%Ovides that - -Rocks whichcarmot sustain habitatJ.oo 

or eoonoalc life of their own shall hav no exclusive econom1c 

zon or oontin ntal eh If". 54 Th!3 w al 0 acknowleged in previous 

versions of the draft Convention as incorporated in Article 1) 2 

of the Informal Single N gotiating Te~t (S.N.! .) and Artic le 128 

of the Revised Single 8Oti8,ting Text (R.S.N.T.) • .5.s However, 

this ~posal . which ie in no W8J part of customary international 

law, has been rejeot .by th UnJed Kingdom. 56 The United Kingdom 

upports th proviaion o})ted in Article 1 of the GeCS which 

simply tates that the term 'continental shelf' i alao used as 

a-bed and ubsoll of subnarine areas adjacent 

to the 00 t. of ialaIlda. 51. i thin these teme and in conjunction 
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with Article 10(1) ot the Cony ntion on th rr1 tor1al a ad 

the contiguous "on all 1 ends. including uninhabitable ialanda, 

can as art both continental helf and terri tonal r1chta. 

These provision a , not being part of th c to a:ry law, ot. be 

nforced again t ttl epublic of Ireland which i. not a llAriY to 

the 1958 Conventions. 

Th po ibility of a division of the ~ nt continental abelt 

of the United Kin6do between 'cotland and th rest of the Uni Mel 

Kingdom i significant. Th draft articl • for a cottiah con-

ti tution, prepared by th cott1sh t10nal .r-arty. 197b, an 

int oded to govem an ini Ually d voJ.Y.e.d. and finally ind.pqdent 

scotland • .58 If and when Scotland. beco s an independent sov.nip 

s t te it wU1 obvioualy be entitled to th natural .PrOlo aU D 

of the cottish land ten1 tory under th 6 • cotland '8 exolua1ve 

rights to the continental hill would bo inherent and would 

depend n ither on occu tion nor declaration.59 

regards the 4el1a1tation of the continental heli' boUDd&r1 •• , 

aD ind pendent Scotland woul bound, under both conv4IIltional 

and customary rules of international law. by th equidiatuc./ 

apeoial circwutanc •• principle. 60 Hei ther the geographical nor 

th geologioal aspects of th Scotti b-Engliah continental .telv •• 

con titute cial. circum tance .61 Th refore, as J •• Grant 

hu e t bliahed, .edian lin in an e&8~north- aaterly direotion 

would d.efin the ah If boundary be;'" n 1!D6land. and. ~coUaad 111 

the North .62 Th boundary bat n 'cotland and th re.t. of 

th United K'nado in the Atlantic Ocean would al 0 be tU" 

thro~b the application of the aedian line priDclple. 63 he 



104-

boUlldav st..,HIIl cotl8D4 ara4 the publ1c of Irelud would be 

that •• Uollecl above 1ft the cl1aou.uioD of the ADglo-Irlah dlapute 

over the 1974 4Uipatecl .ul:aar1De are... Tho.e de. ated arua 

ldjaoeDt to Rock&ll would alao be ap:portioBed to Scotlancl. 

Rockall baa poloc1cal _oelation wlth ScoUaR4 and 1 t 1. a aborter 

41ataDce 11:0. cotland thaD the ree" of the Un1 ted. ICJ.nadoa. 

Furtbmlon, Rockall ... tomal.lt ncoplaecl by ~e un1 ted KinadOil 

ill 19'72 to be part of what w .. then tbe Dlat.r1ct of Harrla ill tbe 

County of IDvem ... 1». coUaD4. Theoretically, however, 011. 

111311 up tbat ibe aoquia1UoD of Rockall, aa 'terra Bulllua' 

coul4 DOt be .84. on bebal£ of Scotlaad. Tbat 1. to aq that 

cotl.aDr1 a1cbt not aoquin arq IIOYereip\), over flockall ach~.evecl 

b,y the UD1 ted K1zI&d.a. 1ft tlle put, becauae Scotland .baa not beeB 

aD 1Dd.pea4ent tate a1Ilce ttle tID10n of horliam ntat 1707. 

clualve appzo»riaUoe bl oocupat101l woul.cl not be po •• lbl. tor 

&11 eDviaapd 1D4.pea4 t SeotlaDd becauae Bockall. 1s no loapr 

'terra nullius' . I~lesal ..... ho.ever •• uch an az'8UMiIlt 18 

hlsbl7 UDftal1.Uc .. 1t 18 contn41oted by the principle of natural 

proloap.tJ.on. .AD ind.epeDd At Scotland would 1Ilher1 t the natural 

proIoqation ot both ita -.'D' aDd &Del .iIlor 1al8Dd. • includ.1na 

aulllar1ne area I4jacutt:O Rockall. 

III 1.be 0 ... ot atrI divia10n ill tM ua1tecl K1D&d0ll the CODat1tutioDal 

5 tatu of the S~tl.aId i.Iud. ahoulcl be tat_ into account. Th. 

ate that the .oat 

CODven1_t option would be tor Sbet.laDd to accept devolutlon 

alone with tbe nat of cotleDd.. Jut 1t alao juatifl •• a 8~C1al 

IOVemaeDt .,rata betwHll ShetJ.aad aDd. the UJlited. K1D&d0ll alaUar 

to that of the aroe. with Dc •• n.6.5 If bhetlaad &&1aed independence 



or :roained with 11 .tain.ter "hUe Scotland gained 1nd ,PGDdence, 

the 11&1"1 tille boundarie. around ~etland would h :ve to be defined. 

The title to tb continental sh It' cont18Uoua to :';heUa&lC1 entirely 

d.e 8 on her future constitutional statu. An independent 

Shetland would be entitled. to ttl continental hell adja.c nt to 

her coaat up to the lulta of the con.tin ntal lYe of the 

adjacent aDd. op,lJ081te stat s. If Sh tlaDd. join an independent 

Scotland, there would be no 110 divl 10n of th oontinental 

11' when the United Kingdo - cotlaad boUDdarlea w re defined. U 

SheUand sta¥ed with tb 1 ted Kingdoa, the boundary tween an 

1nd.e ent ScotlaDd and Shetland. ould be d fined 1n accordanoe 

66 with .Ilec11an-lin pr1ncipl. The continental If of a h1ghly 

developed bit Dot :..iDd pendent Sh tland would de ad on conatl tuticaal 

arrang enta and poll tical c1zcua tano... In ractioe it i8 Dot 

impo lble tor intem&tionally non-~,ellt~ent poll tioal un! t. 

to olaim continental. abelf rights .1 thin oerta1n national or 

intematlonal poll tical structure , tboUCh suoh claim U¥ Dot 

be recognised. as technioally 1 al vi - .... via th intmatio &1 

COlIUIt.aD1 ty • For inatance, each Il ber- tate of the 1 ted Arab 

Emirate. cla1aa & separate continental h 1£ within the con-

tltutlonal tramewozk of the fed ral tate.67 Al Faroe baa 

been able to aake her own ettl mant tor a 20o-mU exolusive 

60 f1ah1ns zone w1 th the European Econo 1c Co uni ty • Howver, it 

waa est&bl18hK in the arbltration C • betw en the UzUted. K1uFoa 

and Franc that a IOvernaental bod,y such as the Channel Ialanda 

waa not nti tled to a contin tal ah 1£ of her ow. 69 
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III Un1 ted state. tb 7WaaD noel atJ.on 7 w :tollo by 

the outer t1a tal U t 7th, 19'3. 71 

~ 2 and J or th1a Act declared as the po1icl of the 

state. that 'the au erpd. 1 :Nard outa1d 

bJect to be Ju.r1l1d1cUo , con · 1 1>0 1 t.lon. '12 

uly IJtb. 1966, .id t. JODDJIO _, __ 1aec1 that 

ocean 

tloo~ as 'the ape,- of all b aD be1Dp·. 73 • later all 

naUou W COO,PR'ate wlib tate. in a concerted pro""'--

of ooe exploration OIl a world-wide b&a1a. This ploration ... 

to c! tera geological atrl.&otura aDGl tb aineral arQ 

potent iql of the world. 'a oont1n tal margin. 74 Th JOMaon 

Ada1A ..... .,. ....... --tion later aupported the concept that part ot profit. 

f'ro:a exploi Uon hould be decile ted to t.b .fit ot 

tbe 1nrn tiona! e unlt.y Ii t 19 )75 l.b1 r ttl ixOD 

1n1 tration a port of the Comlai lon on Marin 

ttl 1 it of t COIlt1ll tal 

belt' the 2 tre 180 bath, or SO 11e 11al t fro the oo_t, 

whichever 11 gre&ter. 76 

The Un1 ted " •• aul:a1 t ted dra:tt Convention on t Intemational 

S a- Are (AuaUst)rd. 1910) which p%Ov1ded t hat the coutal 

~t te should delin ate th International '.a- bed Are • n 
Article l(J ) ot the draft. COny tion pr Dvided that the pt"8os..e 

boWldar7 of Intemational S -Bed. Area Bbould be defined by atralibt 

line oft the COM not exceoc:l1.D6 60 aU . 70 
Thia taUed. to 

iaIArSu the coaatal tate. beoauae it d1d. not provide & d a1rabl 
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degree of control in offshore areas. 79 The 1970 d.ra:tt Convention 

proposed an International Trustee hip Area which w that art 

of the International Sea-Bed Area com~risin the continental or 

island argin beyond the continental shelf. The landwam boundary 

of the Truste ahip Area would be the lin where the International 

~ea-Bed Area meet the national jurisdiction of the coastal tate . 

Its eaward boundary would be a lin. beyond. the bas of th 

continental lope, where the inclination of th urface decline 

to a gradient to be determined by technical experts. bO The 

concept of a Trusteeship Area was flexible both in relation to 

th area it might embrace and in the divi ion of rights and 

responsibUities between the coastal s t tea and the Intamational 

S a-Bed Authority.Bl 

The United tates pro~Bed a revenu -sharing ay tam with res ct 

to th Intematlonal Trusteeship Area, but this was also raj cted. 

This called for favour ble 11nkag of restraint upon coaatal 

s tate territorialiam with rev ~~ing from resourcea beyond the 

20 etre isobath and a licensing s1at for e -bed mining. 

HhUe thl po i tion 19ht have adeq tely conceived. the attractive-

ne e of revenue-sharing, it failed to take into account th aaaoc1atecl 

unattractiveness of revenue-.baring for thoa who would otherwiae 

nceiv more. 82 

The Gov mment of th Un1 ted. ' tat s abandoned IIU,aJport for i 

proposed Trustee hip Area and realised. American aspiration in 

conjunction with the creation of an Exclusive i conomic ~one . 

The united s tates delegation to UNCLO III Geneva. 1975) noted 

that a large numb r of the tates h ld that the outer boundary 
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o'f econo ic zone should be t a di tance of 200 U fro the 

coast or should be marked by the outer 11llit of the conUn tal 

margin if it extended beyond 200 mil .8J 

within th dr f;t artIcles of July 19th, 197 j , the United tatea 

proposed the extent of the 'Coastal J:)e - 'cono 1c a' to be 

left open or future n gotiation • €4 This w .ove 

towards th view of th aJority of State on the i u of the 

continental Bh If. he drafi article. provided that t coutal 

state had exclusive rights to explore and. exp'o.i t and thori.. the 

explor tion and ploitation of ttl n tural source within ita 

' Coastal S a-Be<ic "conomic .Area', Wh11 the previ ion for a 

' Coastal S a-Bed Eoonomic ~one ' are in lin with tho of State 

favouring an offshore EEZ , th re are are of di agre ent uoh 

1"1 her! , pollution control, the regiJa for th de p a-bed 

and ocean floor and scientific research.65 

Dissatisfied with the prosree8 of UNCLOS Ill, the un! ted. tat.. 

is now simultaneously developlng h r 0 dee~ ea-bed mining 

jurisdiction.86 Dr. Ki singer, th n the Sscretary of state, in 

his opening 8 eoh at Ul< CLOS Ill, ummer 1976, threatened that 

should the Conference fail to reach an IUl"lr"fttll!ment on the au s 

of the de pea-bed and ocean floor, the United States would d v lop 

the resources of th are unila.terally. A United s tates coapaD¥, 

planning to ine etal-rlch enganee nodules from t he 00 

floor, fUed a claim with the state D partment for large . ctlon 

of the r aciflc betto. Anoth r rioan concern, in istina ibat 

the ocean botto 8 are no-on ' pro arty. announced that it would. 

take the nadulea without. eldna mis lon. 67 At present an 
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Ada1nlatration-ba.cked BUl to low 8uch mining und l:' 11cenc., 

having been develo}?ed aDd pproved by the us of pre._tativea, 

18 awaitina approval by the S n te. Mr. Elliot H1cha.rdaon, OD 

whom the I,,;arter AdminiS+.rat1on conferred. speoial re . 81Witl •• 

tor 1M of the M 18 ue , explain that his Govemment Ud 

BUpported the Billlarg 1y cauae "if the co pan! were not given 

the go ahead 800n, theya1ght cease 1Dv 8ting in the projects and 

d1 peree thC- chnology te , whioh could result 1n no aiDing 
I) 88 

at all being don • 7111 Bill no ove 19nty claia over 

the deep a- and oce floor, bolt 1 t 

sea mining activiti of til Un1ted ~ te citizens under the 

prinoiple of' tionality' jurisdiction, i.e.. principle bued 

on a 'tate • authori ty to gulate i national wherever tb y 

69 ml\Ybe . 

c. ada 

The coastline ot Canada, 11 ur1ng over 1,50, 00 tatute ailea 

(241,402 km.), is one of the world'. largeat. It 00 priae the 

Canadian .Inland &cille, Hudson tnit, Hudson , aDd. ANtic) 

and its islands .ttlantio, Pacifio, Hudson trait, Hudaon Ba¥, 

Northwest T rrl tories South of ArCtic Cirole and .Arctic). The 

au erged continental shelf o't the Atl8lltlc t the point of lta 

transi tion fro continental to oceanic condi tiona 18 diat1Dgu1abed 

by great width and diversity of reli f . The continental ehel1' in 

the ¥aciflc, fro. the eoaat of t.b islet strewn, exteDda troll 50 

to 100 sea mile to i oceanward liai t. t a de.pth of 200 tatM ••• 

The Bea :floor drops rapidly to th ",acific depthe, ,P&ri.e ot the 

westem slopes of V cower Island and the Queen Charlotte lalande' 



110 

both of thes l.yin ~ -Nw mil from tho • of th declivity. 

Th se detached land .DQ.I:SOCIS are the dominant f ature of the acUio 

marginal ea. The continental. shelf bordering the Arctic cean 

1s e~ly lat to gently undulating w1th 1 ~ated r1 or hollon . 

oat of it has an av rag &lope ward 0 bout half a dea::J~e , 

with an abrupt. break at the outer i4g to ttl contin ntal lOJ18 

whoa d clivi ty i co only six delrrWU'IR or ore. 90 
'-

For two decad or 80 following the Truman rocl ation 1945), 

Canada did not i u any partioular proclamation as regard its 

oontin ntal abelf. Caned t that t ad.h red to th rul 

of th law of th es. as practised. by the united K1ngd. • t 

was only after th Seoond World ar that Canad began to reviso 

th Bri Usb practio wi th ref reno to her own n .91 In the 

1960 • a x l oration of the Arctio regions and the prospect of 

exploitation of the Canadian continental Bhelf92 ra1 ed th questJ.oll 

of the exi ting rules as gazda th d v 10 ant of th Can ian 

law of th contin ntal shoJI. 

The aderal Gc:N'emment of Can ra.tified the Co in bruar,y 

1969. It declared, however, that "t.he lJre onc of an accidental 

f ature such a depr8 810n or a channel 'in 

not be regarded as constituting an 1nt rruption in th n tural 

prolongation of the land terri tory of the co tal ~tate into and 

und r the s a ." 93 Th 1 it of the Canadia.u oontinental elf , 

provided in th U and Froduction oneervation Aot, 1970, 

w re baaed on the dual orit ri of d pth and ex' itabUity.94 

Th preci e extent of th caad 1m claims reg8J.'ding the oontin ntal 

If is not known. 95 ~UU04Q, in ;princi;pl u lde that the 
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lntemat1Dnal-national -bed boundary should be fixed wbere the 

continental argin nda.96 

Canada claim r1gb over the whole ot the continental. argin whic 

co pris the pbyBical contin tal sheli' w 11 as the continental 

slope and rise . 97 Th canadien oontinental margin, covering an 

area of almost 2,000,000 nautical mUes, is a conci only to 

that of the USSR. Canada fa continental margin extends much yond 

200 mil fl."O the co Us. For in tance, one third of Canad • 

coast continental argin aotually proj ct beyond the ZOO-mU. lin •• 

Th 1"8 ar at:pre en t 011 w UIS whioh are over 200 mil fro th 

Canadian &hore.9 Claim ov r the whole of the continental. ~ in 

are justified since lel 16 of th ICliT do s not 8S tablish a. 

maximum outer liJrl t for th eon tinentalahelf • 'l'b two hun<Ued 

mUe limit a plie only where t18 outer edge of th continental 

argin do a not ex nit up to that dlatance. This ean that 

Canada, baving the large t co t line in the world, would have an 

enormous continental shelf. Having the IS cond larg at contin ntal 

shelf in th world, Canada ' interea regards the exploitation 

of the se -bed cl.o er to the lnteres of tho developing tate 

than thoa of the developed tates. 

regaxd th delimitation of the continentaJ. ah It boun4arl 8, 

Canada f ~ours th equidiatance method .. laid down in Articl 6(2) 

of the GeCS. 99 The Canadian contin ntal shelf overla the 

continental ah lve of the United state , Denmark ~Gre8nlanc4) 

and France (st. Pierre and Miquelon islands). In most oe the e 

cases t.h equ1dletance prinoiple i8 dU'flcul t to ap:pl.y and does 

not settle all th probl 8 .
100 Canada and Denmark reached an 
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88%"8 t on th deliaitation of the continental ah If between 

Greenland and Canada. on Dec ber 17th, 197).101 Th mt 

w ad on th prinoiple of equidi tanca, although a f ew 

cbanges were made to eatabl.l h utually &cc 11 ble and equitable 

bo\Uldary • 

the reau1 t of oU exploration pemi t i& \led by th aov81'DIleata 

of Canada, France and the United. tates, diaputes a.ro e concem1Dc 

tb boundarie of th continental h It in the regions of the Gulf 

of Kaine . the s trait. of Juan de Fuca. hon bntranc , the beaufort 

S a and tb are lying betw en tb Canadian Arctic Greenland. 

w 11 &8 tho lyins betw n awfoundland and the 1 1 a of 

t. erre and .Miqu lon .102 Aa ga.xd the delimitati on of the 

contin ntal bel! boundaries betw en ewfoundland and. ialmda 

of st. -i rre and Hiq \lalon th governm n 0 f i'rancG and ada 

have be n conducting ne50tiationa aiDe 1967.10) J. emite iaa'Wlli 

by Canad. to explore the natural resources of the George 'a Bank 

If w re countered, by th United state ' 'dll'lomatlc note.' 111 

ov bar 1969 and February 1970 disputing the own rahip of the 

northe tem Motor of the l3ank. 104 .According to th Un1 ted :te. 

the FUndian Channel running fro the north of Georg • s JJaDk iDix> 

tho Ba¥ of Fundy Nte the contin ntal shelf apart as a 'uniqu 

geological fomatlon ' which require , wl thin the • special ciroum-

stanc s · claus, boundary line oth r than that which coul4 be 

defined by the principle of equidlstance.l05 

D. 11 mce 

M. Gro , the nch repre ntatlve at the 1950 U CJ.J..k) ti ), t ted 

that the det1ni tion of the contin nta shelf , provided in dra.ft 
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article 67 repared by the I .L.C. tl~,$), was unsatisfactory on 

1 6 account of its lack of any objective criterion. This article 

which was eventually adopted as Article I of the GGeS combined 

the two criteria of the 20o-metre isobath and exploitability. 

M. Gros pointed out that the limit of the continental shelf should 

be constant, definite and known. The French del gation, considering 

the lack of constancy, uniformity and certainty of the criterion 

of exploitab11ity, refused to accept it .107 Having Qpposed 

this criterion, France did not ign the GCCb until June 14th, 1965 . 

Even then the French ratification was accompanied by several 

declarations and reservations. lOB 

The French Law No . 6~1181 of cember 30th, 196u, on the continental 

shelf provided the appropriate municiple law framework for the 

exploration of the continental shelf appertaining to France .109 

This was followed by three Decrees of June 6th, 1971, which 

rendered the French law more precise as regards conditions for 

110 exploit1 na the continental shelf. 

n the issue of the outer limit of the continental sOh lf, France 

opposed the appropriation of extensive areas of the s a-bed by 

COal5tal s tates .111 In her Declaration of June 14th, 1965, France 

stated that the criterion of adjacency expressed in Article 1 

of the GCes implied a ~tion of geophysical, geological and 

geographical dep ndence wbich ipso facto would rule out an 

unlimited extension of the continental shelf. ll2 At present, 

however, the French Government accepts in princ~JU.e the limit of 

11' 200 miles with respect to the sea-bed. j As regards the deep 

sea-bed beyond the contimtntal shelf, France is of the opinion 



that an ppropri t legal regime ought to fulfil th double 

require ant of econo ic efficiency and international quity . 

ccordingly France opposes any propo ed exploitation activities bJ 

the I .~ . A . as .a body invested with considerable pow rs. ll4 

Furthemora, ~anc ' like the Uni apan , ad. ral 

e ublic of many and Holland) i cont platin 1 isla ion tor 

the deve10 nt of th sa-bed. l."880urc 8 yond national juri iction.llS 

Th continental helf boundary between i'ranc and th it 

ingdo was di put for 1) years untU it 'If ettl by th 

Court of Arbitration, Jun 30th, 1977. cau of it res rvationa 

toward th Get; ' , ltrance in th fi t lace took the po i tion 

t t the provision of Article 6 w re not applicabl in rel tion 

betw en the two states, and, th refor , the continental h If 

between ~ anc and th United Kingdo houl be delimit 

international cu to a:ry rul , !lrenc altem tiv ly 

argued that hould the Court find Articl 6 applicable, the 

po ition of the Channel I land con titut a t pacial circU(~ t ee '. 

Con eq u ntly, s rted that the a plication of the uidi -

ta~e ethod iQ the Channel lalands region produc re ults 

that were ' unnatural or unre onabl •• 116 

France argued for th existance of' ecial eircWllstane s ' in 

the Channel Island region on ographical, geological and legal 

grollll! 6. }i'irstly, the mere g ogra ical fact that the Wlann 1 

Islands were &i tuated. wi thin rectangular bq of the I'rencl1 co t 

and only few nautical 11e di tandl fro it, was ass rt d to 

constitut a 'special circumstance'. econdly, tho Gnann 1 

lsI s and the sea areas between them) and the 'Tench co t 
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were intrinsically link d with the continental land mas of 

France. Accol."ding to scientific information pre nt by li'rance , 

the Channel Islands g ologically foxmed an integral part of the 

physical mass of Brittany and Normandy. Thia geological fac t 

could be relevant in determining the appurtenance 0 the conti-

nental shelf to a. terri tory . Thirdly, th legal status of t h 

Channel Islands was different from both ocean islands and coast al 

islands . The e-lo s contiguity of the Channel Islands to the 

ainland of ce distinguished their status from that of 

ocean islands resting on their own continental shelf . Also th i r 

detachment from the land mass of th Uni ted 1o.gdom distingui shed 

th ir legal status from that of the coastal islands belonging 

to the coast of which th y are adjacent .
ll? 

The United Kingdom contended that Article 6 was applicable between 

the two states but the situation in the Channel Islands did not 

11 
constitute any • special circumstance ' . In cas the Court 

should find the provisions of Article 6 unapplicable in the region, 

the United Kingdom asked for the application of median line under 

customary rules of international law .119 The British Governmen t , 

by a Note Verbale of February 18th, 1969, aleo hel ' th t t h median 

lines on the cont inent al shelf should be made from s t r aight 

12u 
baselines rather than the l>w- water mark . 

he Court of Arbitration maintain d that a delimitation should 

be quitable and justi fied in relation t o both parties and in 

the light of all relevant CirCUlI tances . 12l It referred to the 

presence of the Channel Islands as consti tuting a circumstance 

creative of inequity, and a ' special circumstance' within the 



meaning of Article 6 of the Goes,llZ Apart from the Channel 

Islands the continental shelf boundary in the Channel was decided 

by the median line in acool:dance with both customary law and 

Article 6.1Z3 The Court also held that the mere reference to 

' special circumstances' in Article 6 ruled out the suggestion of 

t~.r.tailing the use of median line along the continuous length of 

t he shelf in the Atlantic region.IZ4 It was accordingly deoided 

t hat the geocraphical features of the continental shelf in the 

Channel or the Atlantic regions did not disrupt the essential 

unity of the continental shelf and therefore th median line should 

be applied.125 The Court, however, gave no clear hint as to 

how the future boundaries of the Western APproache (between 

the United Kingdom, Ireland and Denmark) should be defined .126 

II. Dl!.'VELOPING STAT.Il:S 

Developing s tates account for almost 75% of the world population, 

but for only zO% of the world income. The actions taken and 

policies followed by developing tates on the continental shelf, 

as well as other issues of the law of the sea, are intended to 

counterbalance these economio ineClUi ties. The developing stat es 

which b.Y the principle of ' one s tate one vote' have a Z/) majority 

at UNCL08 III are willing to codify the intemational law of the 

sea rather than relying on a customary process developed by and 

for the developed states .127 

The developing s tates, however, are divided in their pelicie on 

the continental shelf issues as their individual national interests 

dictate . The major goal of the developing coastal s tates in the 
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law of th se negotiations i to maximize their cono ie turns, 

usually by ean of expanded national jurisdiction. Many coastal 

s t te , following the ov ment to 01 a 200-mU. 11mi t. have 

xtended their national jurisdiction ov r larg areas of the 

oceans. aturally. Sloh a 1icy i ually unacceptable to both 

d veloping and dey loped land-locked State. jjor the nt 

the study is confined to th polioie of three grou s of developing 

eoastal Statesl Lating .American St te, ian-Afrioan Sta.tea, and 

the P raw Gulf ::3 teB. The attitudes of th land-locked. s tates 

will be discu ed later in a eparate S ction. 

A. Latin A1!1erican s tates 

The region of Latin AIIlerica has 01 1y oharacterised la.w of 

the sea. This is bome out in th Montevideo Declara:tlon on th 

Law of the Sea is ued by 9 Latin rioan s ta.tes, ay bth. 

1970,12 and ub equant declaration. The predo inant f tor ot 

the Lat1n riean law of the ea i the coastal S tea ' juria-

diotion over large as of ttl oc ans. 

Beginning in 1939, th Latin dean s tates, for the }lUrpos of 

s ecurity, propos d to set the 'breadth of the erlean continental 

Bea at 300 Ues .1.29 In 1947 the Inter- erican Mutual Assistanoe 

Treaty recognised an even ore extensive ' muitime contin ntal 

sea' .1 Recently, following th policy of ' participation ' 

regionali moat of the Latin erlcen s tes have finally fixed 

their territorial w ters at 200 Ues. B1 different ~eJ1lenta, 

Bev ral Latin er1ean "'tate hav granted. each other reci,l.-rocal 

rights over one another ' s aritime zone .131 
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As regard th au arine are ,Ven zue1a. wi thin th Gulf of 

"aria. Treaty 1942) , w th fir t l.8.tin rican ~tate to 

exc1u ive right over th s a-bed and. aubBoi1 of th 

areas adja.cent to her co t beyond th territorial s 1)2 

!.at r , exico (1945) , Argentina. and.tan a. 1946) , t;hlle and 

r eru 1947). costa. Rica and icaragua ~l94b), Guate ala. 1949) , 

Brazil , Lcuador, U Salvador, and Honduras 1950) , th Do 1nioan 

Republic 19.52), Colo bia (1968M uruguay 19(9) all a rted 

xclu ive right over subnarin yond th traditional 

terri torial sea..1)) The United. K1ngdo proclam tion on 

behalf of Jamaica. and rinidad- 0 0 (194.5) .134 Th continental 

helf rights of (..'Uba and Ha1 ti, the only two ~tate in th region 

that have not adopted any xp 1 gal provision on th continental 

shelf, are confirmed qy customary international law.l)j 

The ajority of the Latin er1oe.n ~tate • le i lative clai.lls. 

which are not id. ntical, have a.s erted. sovereignty ov r the 

au rjacent wate in conn otion with th already. tabll hed. 

doctrine of e contin ntal elf. h e c1ai11 , ~ f'roll 

complete overeignty over th ad.jacen,t Seas to no dl feet BOV rei6niy 

over th waters above the contin ntal shell, DlB3 be cl sified 

as follows: 

(a) vome Latin Nr1 rican ~tates, uch U ~alvad.or (1950) and l3razi1 

~l97l) , did actually clailll territorial sovereignty over not only 

the subna.rine areas but al80 the Buperjac nt w ters and airspac 

a.bove thes waters. .By th way of example, ArUcla 7 of th 

constitution of E1 Salvador (19.50) 'provides that th territory 

of the Republic "includes th adjacent seas to a distance of t wo 

hundred nautical aile. troll low-water ark and eom~i e the 
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corresponding aerial space , subsoil and continental shelf" .136 

This is obviously an extension of the territorial sea to 200 

miles. uch claims are considered, notably b,y the develo d tates, 

as contrary to international law .13? 

(b) ~ome Latin American tates , such hil 1947), .Peru ll947) , 

and costa Rica (1948) , have claimed national sov rei gnty over th 

adjacent sea for specific limited Jl\lZ'l>O s . Chile , for in tance , 

claimed sovereignty over the waters above the contin ntal helf 

"in order to reserve , protect, res rYe and exploit the natural 

I J8 resources" . On the other hand Article 1 of the Argentine 

Decree of october 11th, 1946 declared that - If Argentine e i-

continental sea and continental shelf subject to the overeisn 

power of the nation" .lJ9 As Dr . B. Auguste has noticed . 

"There is no definition of the ' sh If ', though the r 

to a continental shslf and that to th e i continental 

sea indicate that they are separate concepts . In f t 

neither a territorial sea ext nsion was claimed, nor w 

it to be con. trued as a contiguous zon . It was essentially 

a claim to sovereignty over the sea and ' shelf ' as an 

entity, in the geological sense , inde endent of the 

ti .. 140 concept of t erritorial sea and con guo us zone . 

It is important to note that these were not claims to 'Truman­

t ype ' rights over the continental shelf since unlike the lat ter, 

t hey all established claims of some kind over the waters abov the 

continental shelf . 
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(0) :,)0 Latin exioM 'tat • like· ioo 194.5) and .Brazil 195) . 

did not initially olaim any sovereign ri t OVer the waters above 

the continental ehelf. he xioan Declaration of uoto· r 29th, 

1945 sim ly la id claim to th continental ahel! and xol ive 

fishing zones off th exioM coasts. It tated that "the lawful 

right of thi:rd ie • baaed on reciprocity. or that of th 

rights of fre navigation on th high e 141 
It W re not aff oted . 

owever, the waters above the oontin ntal helf were later deol 

142 
to be "national pro rty" • The Brazilian .I. roc1amation of 

ov r 6th, 19.50 also made no direot claim to the waters bo . 

th oontinental , h lf •
143 It w only in 1970 that hrazU 01 eel 

overeignty over a belt of 200 mile in breadth ext nding to th 

airspace above the lfat rs and the ea-bed benea.th the wat 1'8 .
144 

The extension of national ov ignty ov r th waten above th 

continental half Ilet with protest both trom ajor aritim 

s tate and from international lawyers . already m nt10n • 145 

the Latin Amerioan s tates support thei.k claim ov x axten ive 

aritime zones with v ral economic and pQl i tical .ar ents . 

Th dele ate fro ChU at tho 195 U 10", insisted on th tact 

c1aration of Sant iago was of ef iv n ture and 

that its sole objeot was th conservation of the livin re oure 

of sea for the ben i1 t of the inhabitants of the region .146 

he ontevideo claration d clared the ri ht of the tin erican 

coastal ~tat a to e tabli h the 1· 1t of their maritime sovereignty 

not only according to the geogr phical and geolo . cal character­

istic • but al 0 to the xist oe of "mutt e resources and th 

" 147 need for their rational utlliz tion. M the proceedin 
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O!f ~~ III ow, t ~ erleen ..Jta.te 

divided as to til breadth of th rritorial a. ,:,0 "tat , 

like ull , favour a 2uv- ile 'territorial c .14l oj r ~ta.te t 

like Colo bia. exico and Ven zuel , support the 12- U 1 i t of 

territorial llea. e 2v U. 

terri torial se has no 1 gali ty in in rn tiona.! 1 w. Howev r . 

the develo in U!:.... conc pt ravia. d t U <lLU~ 1 tabli 

a 200 110 arit zone for limit ~urpo of econo ic plo1t-

ation of the oure ~ the ea, along with ri ts 0 juri c t ion 

t control eient1fic re earch and to revent pollution .l49 

he cope and th nature of suoh ari cl ad by • 

Latin rlcan wt te is a. co plicated probl m. it i not cl 

if th S te cone mad regard the waters above th contin nt 8balv •• 

oontiguou zon. , f'i h1ng one . cl..... or t rri torial 

h 80V reignty of the tin noan ;"tatea ov r th 1r contia Il 

shel.v and. icont.inental seas i .. 1<l to be Ma. new conc t 

in intern tiona! arltime relation , viewing th two as 

8 If and a , an indi vi i bl enti ty bas on o 

th country ~1ng particular geological ignif icanc .0 150 
• 

.llowever, tricUy aking, the natur of th 1..a.tin orican 

• claim oannot categori asl than torri torial 

sovereifsnty under the 1 gal reg e 0 th territorial Goa. 

f1nitlon of the contin ntal ahelf, a n r of 

t tin erieen ::l te def ined. til continental shelf in geolosical 

term. 'or in tance, • exioo in 194.5 claimed j uri sdiction and 

control over nth whol of oontin tal platform or shel f 

adj oinina i-ts 00 t lin .. . 151 Article 6) of ~cua.d.or· W.vll 
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Cod tated that the expre ion 'contin ntal or in ul shelf ' 

eant th& u arine ~'&CI odj t to th national t rritory to 

A de ·tb of 2 .. ~ etr .152 th r -tin i 4oa·te \,I o,tle 0 r ucr. NA r can.JW4 t 

how v r, opted for th dual criteria of 200- tre isobath and 

x 101 bUity provided in Article 1 of the Gt:L.o..l . for in t c 

Articl 2 of the Ar, nUn Law of Dec r 29th, 1966, vid 

th t the sovereignty of Argentin ex nded ov r the adjac nt 

su arin areas up to a depth of 200 trea, or bey thi 

limi t UJrI to that d jith of th natural re ourc 0 of tho e ~one .1SJ 

imUarly, Clause 1 of th Co Rica 

1967 ta t.h t for th pur'po6e of the 

o. J977 of OCtober 20th, 

roved 1967 oil cont.ract 

th contin ntal shelf hould 

provisions of th GCc') .1.54 

defined in accordance with the 

'h divided regards the outer 11m! t 

of th continental sh If. The 1945 exic . roclamatlon d in 

th outer limit of the contin ntal h 1f as either 200 tre 

depth, or beyond t t and up to th edge wh re the con tin nW 

helf de c nds te ply or gr ual1y toward the ocean zon of 

an depth.l5S '!he claim 0 eplcontin n eas ade by 

Argentina (1946) and Chile 1947) impllclUy put the award 

1 1 t of th continental sholf t the end of contin nW In gin. 

Cost .dica (194{j) and ru 1947) J;ut the outer lim1 t of thalr 

continental shelve at 200 Ue. At present ChUe and ~ ico 

support th eaward 11m! t of th continental sh If 

oi th r the 2U)- 11 liali t or beyond th t u¥ to the 11m! t of the 

natural rolong tion.1S6 How ver, Artiel 4 of Venezuel ' Act 

of July 27th, 19.56 tated. that - -Channels, del'rt!l1S8 on or 

irrogulari tiee in the e- of the contin ntal s If shall not 
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con titute a b:re in the continuity of that IS 1f, and banks 

which in position or natural condi tiOD lated to the 

continental shelf hall be compri ed therein" .157 The limit of 

natural prolongation i speoified in th Nicaraguan propo &l to 

U CL0!:> III which d fin th outer limit of th continental .helf 

as i ther 2 0 11es or the out r edge of the continental riS8.158 

lhe position of Latin arlcen ~tates with regard to th outer 

limit of the continental If i not exactly the ame on the 

continent as in the arib an. he Declaration of ante Domingo, 

the &~cia1 Conference of the Caribbean Countries on roblem.& 

of the C a, June 9th, 1972, adopted th 700 tr isobath and the 

exploitab1lity critari for dete ining tho continental elf. 

However, the eolarat1on thought it advi able to t IS tb outer 

limit of the continental rise into account for d fining the 

continental shelf. The 'anto 1IJW'"",,,j~O eolara.tion ign1ficanU y 

drew a d1 tinction tween oceans, who doep bed forms part of 

the 'common h ri tag of anIdnd t, d partially closed as uch .. 

the Caribbean !:) a. The scope of the conce~t of 'common heri tage ' in 

the claration has en odified to th ext nt that humanity 

beco in thi case the Caribbean peolJle grouped around the 

' .. atrimonial sea' .159 

B. African-

The majority of African coastal tate, with obvious exception 

of ~outh Africa,160 did not lay any claim to the sovereignty over 

the continental elf untU th late 196u ·s. The early claims 

to the continental shelf in Africa was made by Ghana (1962) and. 

Nigeria (1969) . Article 1 of th Gban '6 ineral Act of 1962 

declared that all !news under and upon the continental shelf 



were "vested in the re 1d t on behalf of t .Republlc of & 

in trust for the peo~ of Ghana". 161 Lat r the em torlal 

l~at rs and continental Sh If Act 0'£ 196) provided th t the cont1-

Rental shelf of Ghana included. a-bed d au oil of aziDe 

as to a d pth of on fatho 8 contiguous to th co t 

and awa.rd of the are or land neath the territorial W' ra" .162 

igeria • e'troleum Decree of 1969 defined the is rian continental 

oheIr as the sea-bed aDd au oU of thoa u. arin &3:"0 adJaeent 

to th coas~ of igeri the urfa.c of whioh 11e t 

no gre :t r th t 200 etres or, wh re it natur 

16) 
ca~bl of exploitation, at 8D.Y de the 

In la, evera! coastal states as %'ted th ir exolu ive rlsht 

over th as of contin ntal sb If as early as 1949. 

ference ma,y b& ad to eral Gulf ~tate • .j, rocl atlon of 1~9. 

olaratlon of the Governor-General of aklstan dated arch 9th, 

19.50, and th Indian rocl at10n of AUguat JOth, 19.55.164 

Th continental shelf pradace 01' ian ~tate 1s obvioualy 

do inated. by thek 1ndividu ta. 1 • for 

the oliei of Oouth- t ian ~ tea Iodon , 
,ala,ysia, ~1nga,PO • .BUm, hai.land, Laos, C bod!, Vi tman, 

the hillippine). tho of ; t Asian btate \. to i J80ple· 

epublio of aiwan, K.o a , Ja an). and those of' 

not the onethelos , the ian 

Grou of te d on trates a consider ble solidarity at UNC "ti I I. 

This solidarity was apparent at th s venth easion of 

Conference (Oen v • fro arch 28th to Mll3' 19th. 197c ) when 

Grou ' ensured tho 1"8 id ncy 0 • I 11 ton hirley 



( ri Lanka) who has been the President of the Conference since 

1973 and whose position was disputed by other delegates .165 

However, the ASian states are divided on various areas of the law 

of the sea. As an example , the interests of archipelegic 

Indonesia are predictably diff nt from those of ~akistan or 

India. Similarly the continental shelf policies of the oil 

producing and developing Gulf States are not the same as those 

of the oil importing and highly developed nation of Japan. Again 

the socialist policies of the Far East -tates, notably China, 

are totally distinct from those of pro-Western Asian s t ates. 

This is why the shelf policies of several Asian s tates are not 

studied here , but under other categories . .1t'or instance the Gulf 

s tates ' practice is examined under an independent heading, while 

China ' s polley is included in Socialist ' tates, and Afghanistan ' s 

under the heading of land-locked s tates. 

One of the earliest continental shelf claims in the Asian continent 

was put forward by Pakistan within a Declaration of the akist ani 

Govemor-General , arch 9th, 1950 . This .Declaration incor porated 

the criterion of 100 fathoms or 200 m tree isobath as a defining 

factor .
l66 

ir e amad, the akistani representative a t the 1958 

UNCLO::>,_ -,.ta.ted that the criterion of exploitabUity amounted to 

abolishing any definite limit to the continental shelf and replacing 

it by the possibility of limitless extension subject only to 

technical consideration .167 on the other hand the Indian Pro-

clamation of August 30th, 1955, included the continent shelf 

zones in the' Indian national territory but without defining the 

actual area covered. However, Article J of the Indian IJetroleum 

and Natural Gas Rules (1959) o.efined the Indian Continental shelf 
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to the law of the sea, the CouncU of Ministers of the OAU met 

in Addis Ababa Eth.i~pia), ~ 14th to 17th, 197.3. The Conference 

recognized the right of each coastal ::>tate to establish an exclusive 

economic zone beyond its territorial sea to an outer limit of 200 

miles as measured from the baselines for its territorial aea.172 

The coastal states, the Conference resolved, would ex r cise 

"permanent sovereignty" over all living and min ral re ource. 

within the 200 mUe zone, but ire dom of navigation, overflight, 

and the laying of cables and piwines was recognized.17J on qu Uy 

a draft convention co-sponsored by 14 African states was ubmitted 

to the United Nations Sea- Bed Committee in favour of the 200 mile 

conomic .!lone .174 In 1974, subsequent to an OA meeting in 

Somalia on June 6th to 11th, th OAU Declaration on the i au 

of the law of the sea asserted the rights fo the regional tate 

to exploit the marine r sources around the African continent 

for the economic benefit of "all African p oples". 

c. The ersian Gulf tates 

The example of the United. States ' .P.roclamation r;£ 194.5 by ~ .!dent 

Truman with respect to the continental shelf,l7.5 was followed 

by all coastal st tes of the .t'eraian Gulf. After the developaent. 

of the natural resources of the sea-bed and subsoil of the 

'ersian Gulf became technologically possi bIe, the Gulf' ta tea 

asserted their exclusive rights to those resources.176 The 

proclamations and legislation regarding the offshore areas 

beneath the high seas of the ersian Gulf were issued in the 

follo1.l'ing chronological order a Saudi Arabia., I ~ 2bth, 1949; 

Bahrain, June 5th, 1949; Qatar, June tith, 1949; Abu Dhabi , 

June lOth, 1949; Kuwait , June 12th, 1949; Dubai, June 14th, 

1949; Sharjah. June 16th, 1949J Ras al Khaimah, June 17th, 

1949. AjaaD , June 20th. 1949; 

date) . 1949,177 Iran, 
UmII al-Qaiwain. June (no de:fini te 

,..178 
19. 195,- Iraq. November 23m, 19.57.179 



12b 

• y 17th, 1 • 

h 1e f and 

t t the ulf n ica on of exclualve 

u 0 their peotive can in ntal 'hi 1 t.o aq t 

one m, coul not, with 

respect to oth r such .-."LA-.-SO . alle t a particul 

might ba '-ly ex oit 'by ither r both h .l 

t i noteworthy ilat all coastal tate of tb J:8rsian GuU lett 

lr cantin n to d t m i 

future .a.!l'lMlllllment on th lnsi of uit ble ~rinci~l l bl 
• 

l' lim! ta of natio Jurisdiction on ttl Be-

u.l£ btate . ' ho offshore bound 

U,i to te y be n 1&n If th 1:'8 ~ct to c ntin nt 1~ 

bound Iran-~i Arabia. Iran- tar, Iran- , 

• d bu uh bi-~t ho ever, 

not yet be n arcation of continent en It boundaziea 

betw n Iran- walt, -Iraq, lran- ltod Arab ....mirat (UAi\; ). 

l.raq- uwait, tar, 

u • 

tir . l 5,- J "-,oJ , 

crl ria for the .r-lorat on 

shelt we t te.r. . 61 ed for 

than t se borderin ullOn part1a1ly 

rovisions c ul not apply 

aae!rgEICl 1 • e 1 \bel 

were of a d 1t c type, .. ill the era1an GG\llf. Hi. 



del tion accordingly u dl nt wi th vi w to JIl&I~& 

th artiel 

d scribed.l 

ore applicable to uch condition 

Gulf ta oJ. ed ov reign right not 1y ov r tb natural 

.resourc of the contin ntal elf' but al 0 ov r the wbo1Q. 

u oil it If •185 t i ~ that, in actic, 

soverci8n a-bed and subsoil 

ov ianty 0 • 

c1all,y valid with __ .• ~ct to th contin nW 1£ 

Gulf.1U6 

Th CUl.f st s at pros t favo th ran tiona! or a re OD 

collective Do propri tion of th u1:D.ar1ne of 

Gulf. Th1 ;a;o 1 t10n is ex plit1 d b,y 

. ! sooud an the Iranian re entat1v t th 

allons a- Co it tee. 1 '7 audl Arabia drew d1stinctl0 

betw n ov reignty ov r ea-bed :.L--.utlUty OV r 

In h r Deere ~ 7th, 1 '" , 

c1,a..LJiiltAL own~ (i hip of only the lvdrOearoon rala 

exi tina in the u arin of th th 

Kingdo ' continental elf. 1 B audi ~ ition, howeY r, 

16 not th e wi ttl SJ:' ct to t.h u l::mar1n ar of ttl .l ra1an 

ulf, th -bed of which co titute f . 

iJr . • Al-AWadhi of uwait, imUt. th ubnarin 

the rnian ul.f to tho e of th Gulf of aria, argues that 

cia! geogra hical and geological ~ct of the • ersi ult 

qualt t.h Gulf ~t 

eu arin are .1£59 

ership ov the Gulf ' 

upportG this ..... c!>.-.ent by :re erence to 



, 0 

veraJ. utual t.wa the ul:f ~t tea on con 

If boun lea. 

.l.1'Oc1amat.l0 the 1949 tion hav in .P 

heA t owev • JJr. -Awadhi 

of th contin ntd 

apar t fro that of orat.ion for an exploItation of 

• 

act1v ly t u l!V,Jo;) u , in con t, 

to ir rfo ce at ~revl0 • 

c cern 

the .tersian in which y show con m, 

ttl 1 a.l tatu of 1n~;;u.a. onal tra.1 • 1 au s rel to 

tenlat.1onal ~ a- Are and to tb contin tal ah&lf'. 
I 

f'1 ' ry e the 

b ~"",'cr. are await re ult o£ U."'~I.;) 

Bn¥ f'Urther un1c1 

In the v t of the 

ea 1 au .19 

DC £aU , e Gulf :.. Uk 

Iran Saudi join 

lili ted. O)ta to un om r1y 

of tn d ep d ocean floor.191 

did not u port olution hich 10( 

~aim5t ttl d 10 s tatea.l92 

l:.conomic group uch V6;l,~a.u11iS tlon of .t 

Count.r1 (n) have 

to of ir Il her"; t.e. • 

GUlf embers 0 . v i!.U, ly lran, 1 

ly 

, 

rt 

uwa1t, un1 bi . W ul n tun.l.l.¥ 



15\ 

be in harmony as far as th ir common interests and oil 'policies 

are concerned. All 011 rich Gulf' otate , save ttl radical Iraq, 

are run by pro-we.tem conservative govemments. All (''ulf State., 

xcluding Iran, are me hers of' th. Arab agu~, and the Arab 

Group h d oDatrat a un1 d front at reoent sessions of 

uNCUt;:) I I . These facts, added to Gulf b ta te • geographical 

.!O i t LQn of hord ring upon a i-enclo ed a, creat a a 00 on 

strategy on all iS8U $ related to the continental shelf. 

At th caracas Bas ion of CLu~ I A grou of fifteen land­

lock and 1x shel£-locked.; te 8ul:altted a J,lrollOaal. de 19ned 

to ak the coastal &ta 8 ' ono '.a.y in the exclusive cono ic 

zon 9.194 Iran strongly 0 po ed. the additional ugge8tion of 

sharing continental shelf re80urc with non-co tal ~ta 8 .194 

In toad t.h Iranian delega.tion. au ittod dr t Article auggeGt1na 

that the r venues d riv d !~~ the exploit tion of tne n tural 

resources ot th continental $helf ehow. not 

r venue Bhar1ng.l95 

aubj ct to M Y 

The Gulf s tates, thoUgh especially lous about i au of th lr 

immediat n ads \such as th regiaes of the int mational trait_, 

the se i-enelo eas. and th continental shel.f) are al 0 ooncerned 

about the intern tional regime of the deep ea-bed and ooean 

floor beyond national Jurisdiction and th achinery for d • 

sea-bed. exploit tion. All littor sta & of the . erslan Gulf 

are ohelf-lock . • This mean that the exten 10n of th 8 ;.;ta.te • 

continental shelf in th l rs1an Gulf adjoins one another. As 

the result o£ th.il.l geogra,Phioal circUlllstance. the J,lt'Oportions 

of the continental shel.! of the Gulf Jute are far les than the 
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200 mil adopted a.s the lIlinimum limit of the continental helf 

in Article 76 of th I " 196 o the littoral tate of th 

ere ian Gulf are eo aphically di advan d as coastal IJtates 

co pared with s tates bordering the open as . i ther Iran nor 

any of 12 Arab ..Jtates in th world wants the continental h If to 

exceed 2~O miles.197 The Arab roup, which has now an ind nd nt 

entity at lJl CLO~ III , sutmitted a ropo al on the outer limit of 

the continental shelf at th Carse es ion. 'h Arab ropoaal 

would limit th width of th contin ntal h If to 2 U mil s, th 

same th ~.197 Howev r, thi proposal did not sin no 

support from other co tal.;it teo when it w 

at th seventh es ion \£ th onference ( n va, -,arch 2 th to 

ay 19th, 1978):99 

The national interests of th ul! 'tate are obvious t.n th 

con~t of the intem tional d velo ent of th de.tJ a-bed and 

ocean floor beyond national jurisdiotion. Thl i why diff rent 

Gulf ... tates' del gates at th ::3ea.-.i3ed COllllllittee ,Pre their 

su port for an I. o::i . A. with righ • 'or instanc , th 

Iraqi delegate stated. that a urely m rcantilist 1&1 z &ire 

ys of licensee could not be reeoncil d with the conce t of 

the co on heritage of mankind .200 Th del at of AUWait also 

favoured the rolJO al that a :future • ..J . A. hould have a olut 

juri let on ov r the intem tiona! powe 

to anagc, administer, su ervise, control, xj;Jlore and. ex loit 

the reeources containe,d. .2.01 uwait ugg sted the Authority hould 

be empowered to grant licences, inspect 0 erators, and to rej ct . 

suspend or revok their llcanc •2 2 b'Urthermore, in • arch 1972 

the representativel of Kuwait introduced a ~raft decision on thi 
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1 sue which was spon orad. by 1) developing 't ates . including 

Iraq , and supported by any of the leading ~tates in the Group 

of 77 . Th draft decision , reintroduced in August 1972. was 

directed against the United States and oth r developed ~tat 

who conte plated unilateral exploitation of the resources of the ~ 

203 ea-bed. and ocean floor. b1mllarly concerned. Iran and an w re 

among tho e s tates sponsoring propo al on the 1 eUe of the 

dev 10 ent aDd transfer of t chnology. '!he sal sugge ted 

that all tates should act ively cooperate with t he Authority 

to facilitate the transfer of kUls in marin s c1 nce and 

technology . 204 

I I I . ~OCIALIS STA~ 

The continental helf policies of the ~oclallst tates which 

include one of the two ~aJor Pow rs of the world need particular 

coneid. ration. This bloc demon trated. a common policy on law ot 

the 86a i sues at the 19se CLOS. Later, however, the continental 

shelf' policies of the U;5 .H and the majority of the ~a8tem 

h.uropean s tate were radically differ nt from the olicy of the 

.People ' s Republic of China.. While,;n thc. l 96o · , the bOviet group 

were generally in tun with the maritime ~licies of t he developed 

titates , China support the policies developing ~tate8 . At 

present th Uti· also upports a wide continental shelf imposing 

maximum width of 300 mUes . Here we first s t udy the policies of 

the boviet group following by a separa.te s ect10n on the continental 

shelf policy of China. 



The continental shelf of the 'R com rises from five to 

almost ten per cent of the world shelf area, depending on what 

criteria are employed to determine the outer limit 0 the continental 

shelf . 205 At any rate th legal continental shelf of the u~s 

would be the largest in the world . The continental margine of 

the US 'R covers an area more than 2, 00 , 000 square nautical miles . 

It is, therefore , obvious that the U~ would opt for a broad 

seaward limit of the continental shelf so that she would a pro riate 

a greater part of the world t s a-bed resources. WhUe this is 

perfectly true in respect of the continental shelf limits , the 

overall interests of the U , as one of the two biggest maritime 

powers , call f or the narrowest possible national jurisdictional 

mari time zone . 

In the 195& U CLOb the oviet group's sup~ort for a 12-mile 

territorial sea, along with their political stand of anti-

colonisation, created considerable common ground between the 'oviet 

group and the developing ' tates as regards the law of the sea 

issues. The U S representative asserted that there was a united 

front of the Socialist states and the developing ~tates ~including 

the substantial number of Arab, Asian and Latin American tates) . 

During that period of cold war, the Ub~rt delegate demonstrated 

that the basic attitude of the 'ocialist States was to adopt 

such legal regimes as could protect both world peace and the 

need of developing states . 206 

A radical change of attitude in the UiJS.rl poJ.X:y was evident as regards 

the legal validity of the doctrine of the continental shelf . In 
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1950 the UdS was opposed to any doctrine permittin - ~ta.tes to 

have exclusive rights yond the limits of their territorial water. 207 

At the 1958 C.L(X) support for tho legal regime of the continental 

shelf was manifested in all statements made by the delegations 

of the U~ and the .L!.aatem ~uro an sta s . Coastal .:>tate 1ntereata 

were then heavily identified with the Soviet group and a miscellaneoua 

grou~ of dev loying J tates.2 b 

As to national claims, on bruary 6th. 196b. th U~.t( issued 

Decree on the Continental ~h If. Article 1 of this lJecre , 

identical to the provisions of the Gt.,;(;~, d fined. th U 'R continental 

shelf as the subnarim areas adjacent to th co t or to the 1a,landa 

of the UG3R . The outer limit of the con tin ntal I W 2Uo-

metre isobath or beyond it to where the depth of th jaoent 

waters admits of the exploitation of th natural reaolU'C$s . The 

soa-bed and subsoil of d pres ions sit ua in thtt continuous 

massof the continental shelf of the Ui.J~.t( , irre peotive ot Uulr 

depth was also claimed as :part of th e1£.209 

however, untU the early 1970 '8, the ajority of th o:)Ovi t 

jurists maintained that the legal conco t of the continental 

210 f could not be deemed to exceed tho geophysical shelf . 

The bSR. Yugoslavia , Ho ania, Czecho81&valda and roland all 

ratified the GeCS . The nat ional claim made by the us ocratl0 

ttepublic of Germany also adopted the eome criteria as those of 

c Convention . 2l1 Also in 1966, the 'oscow lJeclaration on th 

continental Shelf' was issued. in accordance with the common po.1 icy 

of the s oviet bloc, in omer to protect the sovereignty and eC01lOllic 

independence of the regional s tates of the .tJa.l tic . 212 However, 

this common attitude towards the 1 w of the continental shelf 

disappeared by ~ lat~ 19bO 'S . 



AiJ evidended by th d bates which have taken place at the United. 

Nations sea- .Bed committee and later at \.:Lv"" III, the ~viet 

Group followed two different policies on the continental ' shelf froa 

tho late 1960 ' s onwards . The 1lO1iey of the lJ~.;.rt , Bul aria, . ;th 

German .oe ocr atic He ublic , roland , CZ choslovakia and Hungary, 

similar to that of the devolo ad l.>ta 11k the united states, 

was to limit the exclusive rights of coastal Jtate over th 

subna.rine areas beyond the territorial 6 • n th other hand 

the .!JOlley of Albania, omania and lugo lavia followed. that of 

the developin dtates in seeking to widen the xclu ive right of 

coastal .;)tate over their submarine a.reaa both in quanti tative 

and qualitative terms • 

.By mid-1960 ' s the :;) , being a major maritime power, .vpoaed. to 

any extension of coastal ::> ta.te right beyond the limit of the 

territorial waters . She did not favour the rinciple of • common 

heri t e of m8nldnd ·. 1 a1 ther did. she approve of ZOD-mile lim! t 

of the exclusive rights of the coastal !Jtates . one of the 

boviet group dtates was among the 46 sponsors of esolution 2749 

which conta.ined the declaration of pr.il!lcip Le.s resolved by the 

General .wsembly.213 

AP rega.ms the outer limit of the continental shelf .. oland ~posed 

a 200 metres depth or 2 0 metres plu a fixed distance 'not 

specified) as ,tlOssible solution • .214 Al 0 the U ...... Hi draft article 

submitted to the United Nation ea-Bed 'ommittee eu ested a 

conservative limit for ubmarine areas subject to the national 

jurisdiction . The d.ra.f't Article roposad to determino the outer 

limit of the continental sh 11' within the jI... metre i obe.th. 215 



uch a situation would ensure that the greatest 1~asibl area 

of the sea-bed of the world would be o~n f or inclusive us of 

all tates . 

The conservative ~ ' policy on the continental sh I f was radically 

changed at the latest sessions of .N('lA,{ ' I . 'he mos t recent 

US R proposal suggests geological and geomorphological criteria 

for the 4efinition of the outer limit of the continental shelf, 

when the continental margin extends beyond 200 miles . t however 

imposes a maximum width .£;a ~'IO mil e distance from the coast . 216 

The k..astern European tates did not change their poel tion . 'l'he 

motive for supporting a modest continental shelf as well as other 

jurisdictional zones, in the case of the t wo land-locked 'tates 

of Czechoslavak1a and Hungary is self-evident. his position also 

covers best the national interests of the shif-locked .tS1..ll.8aria, 

German 'emocr atic epublic and oland. owevor, a narrow continental 

shelf or ~ is not f a.voured by the three other .l:..as t ern luropean 

~tate6. Albania, omania and Yugoslavia demanded greater aubna.rine 

areas off their coasts to be subject to national jurisdiction . 

~ur ins t ance , Dr . Ant um Vratusa , the Yugos lav.: re~reaentative 

at UNCu., ~' III advocated acce,lJtance of the conce} t eX the 

extending up to 200 miles .217 

.a . 

The People ' s Republic of China generally sup orta the develokl1ng 

::,t ates . claiming to be one of them and refusing to be considered 

a. superpower, even potentially. Although Ch ina has not j oined 

the Group of 77. her continental shelf policy is almost the same 

as other developing ~ta.tes. In 1970 China began to voice s trong 
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SUPllOrt for the intensi,Pying efforts of the Latin American tates 

to win acceptance for a 2 0 mile limit for t heir territorial 

waters.2l The hinese representative at the United ationB 

ea- bed Committee 's meeting on arch 24th, 1972, su portina the 

conce t of 2 o-mile national limit d onstrated a common goal 

on behalf of developing j tate • e stated that the third world 

t ates, regardl ess of their d i fferen t geogra~hieal conditi ons, are 

bound together "by their common goal of opposing iml-erialism 

and colonialism and safeguardinq national in ependence". 219 

l'heoreticall y China has not been in favour of the le al dectrl.ne 

of the continental shelf. 'he has not so far entered the GCL:S . 

Shen \'/ei Laiang - the Uh1nese representative at th ub-~ittee 

of the lJnited Nationa ::3ea-l3ed Committee sp aldng on AJ,lrU 9th, 

1973) attacked the provi ions of Articles ) , 4 and 5 of the GC~. 

He stated that three out of the only sev n articles orming tbe 

operative ~t of the Convention are de ign d to u hold the 

freedom of the high 6eas .220 These provisi ons were attacked qy 

t he 'hinese as prejudicial to the right of the coastal ~tate8. 

In practice, China has asserted her sovereign rights over the 

continedkl shelf in t he ~t China oea overla ~g between 

China, 'outh Vietn8Jll, Taiwan and the hilippines) , and tho tellow 

'ea . In the 'outh China 'ea a di spute over continental shel f 

jurisdiction started when in ~eptembor 197J ~outh Vi etnam declared 

her ' incorporation' of the pratly Islan s so e 0 which are also 

claimed by China, Taiwan, and the hili,iJpines . .uarly in 1974 

China rej ected the territorial claim and evicted the ~outh 

Vietnamese by a military attack .221 



China's continental shelf has large, but mostly undeveloped, 

reserves of oil and natural gas. 222 The overall area of potential 

oil prodiction in the Chinese continental shelf has been put at 
22"' 20 , QuO square miles. .) The development of the offshore oU •• lla 

of China was commenced in 1972.224 

China has not suggested any precise criteria for an outer limit 

of the continental ahelf. However, the ~~lets i)aily of April 12tb, 

1972 has defined the continental shelf in geological teras.225 

Professor Andrassy thinks it striking that de8~ite the ~act that 

China has one of the largest superficies and a coastlino of almost 

) ,500 miles, she would get a smaller share of the continental 

shelf than some l:>tates such as Somalia, ori Lanka or acia&a.scar. 226 

China subnitted a working paper in 197 j to the unite Nat.ions 

'ea.-J3ed ommittee regarding sea areas within the limits of 

national jurisdiction. It proposed that in accordance with t.be 

princi Ie of natural prolo~gation, the limits of the continental 

shelf should be treasonably' defined according to the specific 

geographical conditions. Further. the paper did not provide any 

precise method for the delimitation of the continental shelf 

between adjacent or opposite ~tates. It only vaguely suggested 

tha.t such continental shelves should be jointly de t ermined through 

consultation on an equal foottng.227 

he continental shelf boundaries between China and her nei&hboura 

are mostly unsettled. It is important to notice that though, 

failing to present BIly cbjective criterion for delimitptiun , 

china objected to the 1973 agrgelllen t between Japan and the. R~bh(.. 



of Korea regarding the joint development of their overlapping 

continental shelves. China objected that - "This is a new crime 

by the Ja~anese militarism in plotting agresslon against China 

and Korea with U. S. imperialist au port, a serious ~rovocation 

by the U. ' . and Ja anese reactionaries B8ainst the Chinese and 

Korean people". 22 China declared that - "what they call 'joint' 

development · is merel! the established practice of the Japanese 

militarist pirates in viciously plundering others. The 'joint 

develo.iJlllent· •••• is an outright dirty deal between agres80r and 

traitors".229 un the issue of delimitation of off shore boundarie. 

between China and Japan, the question of sovereignty over certain 

disputed. islands is of primary significance. ~ome American 

international lawyers propose a fixed distance on the Chine •• 

side for shelf determination. Accordingly only islands within 

12 lIiles of the Chinese coast will be used to construct straight 

2 ' 0 base lines • .) A similar solution IDB;'J be suggested for the 

-'outh China 'ea with res,lJect to the ~praUy Islands the owerabi p 

of which is also disputed. 

IV. LAND-LOCKED l 'A'I ~ 

There are ) 1 land-locked. ::)tates in the world, most of them developiD& 

~tates. In the developed. bloc the land-locked ::itates are AUstria, 

Luxembourg and switzerland. The maritime policies of the developed 

land-locked 'tates are obviously different f rom t hose of, say the 

tiny land-locked Kingdom of "waziland in ;:,outhern Africa.. Deepite 

all differences of interests between developed and develo.lJing statea, 

the interests of all land-locked ~tates are i dentical ali far as the 

legal regime o:f the continental abelf is concerned. 231 
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AS B. Buzan _ has iflCl.c.a.t.ecl the land-locked groUlJ of .;;)tates was the.. 

first independent • issue-specific group' formed in law of the 

2' 2 
sea negotiations. ~ This early formation was due to ~vioua 

solidarity of land-locked ' tates at the first and s econd U~ CLOS. 

However, many developing land-locked . tates did not participate 

at previous Conferences. or instance , the Afghanistani Governaent, 

in re ly to the United ations invitation to the 1950 onference 

stated that Afghanistan, being a land-locked ~tate, ha4 no intereat 

in l aw of the sea negotiations. By contrast, a subetant'81 group 

of African and Asian land-locked s tates have been ~articipating 

activel y in the development of the future convention of the law 

of the sea since the early 1970 ·s. I t was firs t manifested. in 

the Lusaka ta~ent on the Sea-Bed ado.pted by 5) non-aligned 

s tates on eptember 10th, 1970 . The.tO' i c'y of t he land-locked 

s tates was further clarified within the ltesolution 275 £ apoDsoreci 

by 12 land-locked tates. 'Ibis called f or a study of the l>roble .. 

of land-locked ·tates in relation to the legal r egime of the d •• l> 

s ea-bed and ocean floor as well as their f ree access to the &e8.. 2) ) 

Eesides the land-locked. -tates there are twenty t hree s helf-locked 

'tates, most of thea developing 5tates. In the devel:ped bloc 

the shelf -locked ta.tes are l:!elgium, Denmark . inland, .IJeJIlocratic 

1 epublic of Germany. Federal Re'public of Germa.n,y. the Netherlanda 

and ~wedcn. 'I'he land-locked and shelf-locked t a t os, together. 

have one-third of the votes at U "CLU:.:i III . 'I'hi a voting strength 

2fi 
<. 'blocking') is not considered as 8l\ unbalancl ng factor. 

lbe l and-locked and shelf-locked ::,tates f a.vour a .restr icted area 

of coastal ' tate ri6hte ewer shelf r esources. The polic,Y' of this 
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group of s tates is to maximize the area of international juris­

diction over the sea-bed. hey favour the adoption of the narro ... t 

possible na.tional z'CIles. which would therefore leave the largeat 

pDssible area as international zone . The limits of the continental 

shelf ~ro}osed by this group d~~ing early 197 ' s were criteria 

such as the 20o-metre isobath or a distance of 40 miles . 'Ihis 

was proposed in A.rt.icle 1 A) of the preliminary working paper 

for interna"tlGllt ..;ea-Bed Convention subllitted to the ~nited 

ations 'ea.-bed Committee on August 2Uth, 1971 ,sponsored bf the 

land-locked and geo~~hically disadvantaged ~tates of Afghanistan, 

Austria. DelgiUlll . H.ungary. epal, etheralnds and ~ingallOre).2JS 
This ,iJroposa1 was fox a straiBht choice by coastal :.itate. betwe .. 

200 metre isobath and 4 mile distance , with an additional 40 aile 

' priority zone ' within which the coastal tate would have veto 

rights over any explo~tation under the auspices of the I.~.A.2J6 

In 1972 eleven land-locked and shelf-locked otates submitted 

a document to the :;)ea-l:led Committee requesting a study on eccmoalc 

implications of the different proposals for the national­

international boundary. 237 his resulted. in a major confrcntation 

between land-locked and shelf-locled ~tates favouring narrow 

jurisdictional limits and coastal '~ates favouring wide aational 

zones. This dispute was carried over into the 1972 meeUnp of 

the General Assembly . There a Resolution spons ored by Jl geograpbi­

cally disadvantaged tates requested a comprehens ive study or 

the extent and the economic implications of the international 

sea-bed. area which would result from each of t he various ~Gl-Oaal. 

on the natianal-international boundary. 'r he PI'Ol--Osed study was 

deemed to demonstrate that e.cessive national claims over the 



sea-bed areas would deprive the I . • A. :z.c:-cf. almost all h,ydrooarborl 

resources which would be suitable for ex loitation in near or 

middle tem future. .2Jb 

B.Y 1974 most of the land-locked and shelf-locked ~tates a~De4 

their fight against th .2 o-mile limit. Instead .. the geographicallT 

disadvantaged s tates disputed the scope and the nature of righta 

of t he coastal ' ta.tes wi thin national jurisdictional zone.. J,Ij 

already mentioned.~9 a group of fift een land-locked and aix lIbeU­

locked s tates wi thin their .Pf'~posal of AU8Ust 5th, 1974 dUWlded. 

the right to artlci},late in the expJ Gra tion and exploi tattoD of 

the living and non-living resources of the .. ones of neigbbourlDs 

coastal 'tates. }a indicated by various draft articles of tne 

S .N.T. the majority of s tates did not su'pport the sug.aU. of 

sharing resource. with non-coastal S~te8. Howevor, the land­

locked. 5tates have continued their support f or this ro,k-Oaal. In 

sevezal draft articles sulDi tted by various land-locked ~tateat 

access, sovereignty, ex~loitation of resources and sharing of 

240 resources with the international community were canvassed. 

The geographicall y disadvantaged tates maintain that the princ1ple 

of 'common heritage of m~ admits of the distribution ot 

sea-bed resources among all dtates regardless of their situation 

with respect to the sea. lbe view of all land-locked. tate. 

was ex :ressed by Mr . orchevsky of the Byelorussian ovi et 

Socialist Republic who explained that any extEllsion of the rights 

of coastal s tates beyond the territorial sea would infringe the 

rights of the geographically disadvantaged ""tates . 241 -.>iIlllarly 

the representative of ~a.ire stated that, in the light of the 



principle of 'common heritage' there are equal rights for all 

s tates, including land-locked ones, to articipate in the exploit­

ation of this common heritage.242 
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he roblem of delimitation of an acknow~ed e continental ahelf 

betw en opposite and adjacent ~tatOEl is one of' t he 0 t important 

issu s of the law of the sea. he equidi tance o tho of delimi tation, 

which is the most ap ro1-'riate wq oi' shelf delimitation in normal 

eire stances , m(l3' creat inequi table results in special eireum-

btanc e resont ha ter is concerned. with t e rule and 

~rinci l es by r fer nee to which th beun aries of th continental 

h I f hould be tate 

in both normal and pecial eircunl tanee. 

I T.lL u • HE CONTUfEJ(TAL 

he 1945 .L roclamation of resid nt l 'rUlllall of the 'ni t e tates 

referred to the delimitation of the continental ahel of concern to 

ore than one tat in the following terms: 

.. case wh re the continental self e ten s to the shores 

of another s tate or sland with an adjacent btate the bOundary 

hall be determined by the ni ted ~tates and the :.;tate 

concerned. , in accordance with equitable ,iJrinci le8.·
1 

AI:. will be ssen in Chapt r V , thi general ormula. was reproduced 

in the 1949 .?roclaaatlon by . audi Arabia and the British protected 
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Arab mirates of t he rersi an Gulf . 'owever, the great majority 

of t he subsequent unilateral acts by other coastal 'tates made no 

provisions for delimitation of t heir continental shelv s .2 ~es~it. 

this failure , t he appro riate rules for delimitation of the continental 

shelf between 0 posite and adjacent tates di d systematically 

develop through the deliberations of the International Law Commission 

(IL ) , and the 1950 nited Hati ons Conference on the ~aw of the 

Sea (UNCL ' ) • J 

The LC 1950) em hasised the desirability of delimitation by 

4 agreement between the tates concerned. Several &tates in their 

comments on this suggestion e ressed t he view that leaving the 

delimitat ion of a common continental shelf to the interested 

stat es was not satisfactory. They further stated that some rules 

should be laid down internationally which should guide an arbitration 

t ribunal in its decision . uring the 1951 session, the lLC opted 

for the median line princi e for del imitation between o~posite 

states , and advocat ed , in the absence of agreement , delimitation 

between adj acent 'tates by arbitration '~X aequo et bono,.5 

However, Denmark, Israel , the etherlands , orway and the United 

Kingdom expressed ooubts as to the advisa~ility of arbitration 

6 ' ex aequo et bono'. oreover, the nited ~tates and 'weden 

suggested that previous arbitration cases , uch as the Hague 

arbi tral award of 19011 on the maritime frontier between Sweden 

and Norway, mi ght possibly provide useful material for r ules 

concerning continent al shel f- delimitation . In that case t he 

ermanent court had ado ted as demarcation line , a line per,Pendicular 

t o the general coastline. 7 



159 

The debates in the ILC did. not provide definite rules for the 

delimitation of the continental shelf between nei ghbouring ' tates . 

The major develo ment of the law on continental shelf delimitation 

was the set of provisions adopted in Article 6 of the Geneva 

Convention on the Continental ohelf, 1950 

Article 6 of the GCes distinguishe; between adjacent and 0 posite 

tates , although ~c prescribes almost the arne methods of solution 

in either ai tuation . Both pa:r:agraphs of Article 6 provide that 

the con tinental shelf boundaries be defined first of all by mutual 

agreement. ~cept in special circumstances , the boundary between 

opposi te s tates should be the mectian line , and between adjacent 

states should be a line equidistant from the nearest ~oints of 

their baselines . 

'I'he GC 1 has been criticized because it Jaiits compulsory provisions 

for the settlement of disputes.9 There is a t endency at the 

Third. nited Nations Conference on the Law of the "'ea ( II) 

to adopt measures in respect of the delimitation of the • elusive 

l!.conomic Zone ( , , ) and the continental shelf which would be 

compulsory in nature . According to Articles 61 and 7G of the 1975 

Single egotiating ext ( NT) the delimitation of the ~ and the 

continental shelf between adjacent and 0 posite otates should be 

agreed upon in accordance with the median or equidistant line .l O 

If no agreement were reached the tates concerned were to resort 

to the compulsory procedures for the settlement of disputes 

. provided in J:·art IV of the ' owever, the ap~lication of the 

median or equidistant line was rejected when the S{T was revised in 

1976 . .F'urthermore , Article 10 of art r of the ievised ~ingle 



Negotiating Text ( ) ~ovided that dis utes concerning sea 

boundary delimitation between adjacent and opposite Btates were 

among optional exceptions and that tates might declare themselves 

exem t from compulsory procedures .ll 

The existence of sovereign rights exercisable over the continental 

shelf and the . is the main reason for the exem~tion of these 

~o national jurisdictional zones from com ulsory rocedures • 

• A. • Adede , of the United Nationa 'ecretariat the ffice of 

Legal Affairs) notes that I 

"the extent to which coastal State activi tie m~ be subj ect to 

compulsory third-party proceedings would corres ond somewhat to 

the nature and the extent of the coastal tate's co. etance ••• 

There is , comparatively, more co e for third- arty settlement 

proceedings with respect to issues over which the coastal s tate 

only e ercised. 'jurisdiction ' ; less sco e for third.- arty setUeaent 

procedures on issues over which a coastal ' tate exercises 'exclusive 

jurisdiction'; and even less sco e for com ulsory rocedures as 

issues become t hose over which a coastal state exercises 'exclusive 

rights ' or ' sovereign rights , .. . 12 

he provisions on shelf delimitation between 0 posite and adjacent 

states are the same in the Informal omposite 'egotiating ext 

(I ) which is the most recent draft convention being debated 

at NC S III . Articles 74 and J of the C 'T 1977) provide that 

the delimitation of the ~ and the continantal shelf between 

adjacent and opposite ·' tates should be e fected "by ~ee ent in 

accordance with equitable princi .IJl es , employing, where appropriate, 



the median or equidistance line, and taking account of all the 

1 relevant circumstances tt
• Article 74 4) rovides that for the 

pur' ose of the draft Convention, "median or equidistance line" 

means tithe line every point of which is equidistant from the 

nearest points of the baselines from which the breadth of the 

terri torial sea of each ' tate is measured" . th Articles 74 J) 

and J J) rovide that pending agreement or settlement, the tates 

concerned should make ·provisional cgreements ·. If no finaJ. 

agreement can be reached the tates should resort to the procedure. 

rovided for in art XV . owever, Articl. 297(1) , similar to 

Article 18 of J. art IV of the . T, states that disputes with 

respect to sea boundary delimitation between adjacent or o~posita 

tates may be exclu.l ed from compulsory procedure by special 

declaration .14 

As is the case with any treaty, neither the provisions of Article 6 

of the GC ' nor compulsory procedures of the future Law of the 

ea onvention I T) extenq to non-parties lassuming they are not 

part of customary law). urthermore , among the parties to the GCes 

there are a number of tates which have adhered to the Oonvention, 

with certain reservations . he arne situation is inevitable as 

regards the future Convention. .;Jome tates party to the G ~ have 

also eXlressed individual inter retations not acce~ted by other 

parties .15 ~ce, Venezuela, and yugoslavia made reservations 

regarding Article 6 of the convention.16 These reservations are 

most significant in respect of the legal relations between the 

~tates arties to the GeCG . 

The United Kingdom and France, both parties to the GC<':~ , were divided 
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concerning the question whether Article 6 of the onvention was 

in force between the two tates. he French position was not to 

comply with the a plication of the median line provided by Article 6 

of the onvention) because of their reservation toward Article 6.17 

The United ingdom refused to acce t these reservations. The 

British Government argued. that Articles 1 and 2 of the GC ., were 

rules of international customary law and could not be a£fected by 

any reservation . l As regards Article 6 the United ingdom held 

that firstly , the ~ench reservations to this Article were not 

permissible, secondly that the reservations did not cover Article 6, 

and l astly that the reservations were of little practical value.19 

'l'his difference , as will be shown , 20 was the major obstacle 

encountered by the Court of Arbitration which defined the continental 

shelf boundaries between the ni ted Kingdom and ~ance .21 

The International ourt of Justice J) in its ruling on the orth 

Sea Continental helf Cases decided that Article 6 of the G was 

not part of customary international law. 22 his opinion is favoured 

by the majority of international lawyers. 2) For instance , ~ofessor 

Juraj Andrassy 's analysis of this subject ,in 1970) has come to 

the conclusion that the GDCS rovisions on delimitation of the 

continental shelf ~including that part of Article 1 which defines 

t he outwa.rd limit of the continental shelf) have no universal 

binding force . he provisions of Article 6, he concludes , must not 

be recognized by tates which are not parties to the convention.24 

owever, this opinion is disputed by some foremost contemporary 

authorities on the international law of the sea. ~ r~fessor 

b. D. Brown (writing in 197U) states that the provisions expressed 

in Article 6t2) of the GeC have attained the status of international. 
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customary law . 25 So it is of primary importance to know the 

international cust omary rules relating to delimitation of~e 

cont inental shelf . It is also important to consider how far the 

provisions of the GC have adopted already existing customary 

rules, and how far they have introduced innovations, or how far 

they have become customary international law after their entry 

into the text of the Convention. 26 

II. 

The f ollowing study examines the rinci les and rules f or delimitation 

of the continental shelf between opposite and adjacent tates. It 

lays emphasis on tho rules and principles which have developed 

under international customary law during the }'Cst - 195 ' era. 

In addition t o t he practice of ~tates, s ecia! . re.ference is mad. 

to the ruling of the International Court of Justice lICJ) in the 

orth Sea Continental 'helf Cases , ,lI'ebruary 2uth , 1969, and the 

decision of the Court of Arbitration in the nited ingdom - ,ranee 

Continantal helf Case , June 30th, 1977. 

A. qui table .l:'rinci.Ele~ 

.!'"rofessor G. chwarzenberger states that the movement from primitivi 

and archaic legal systems to mature and developed legal systems 

tends to be accompanied by a change in emphasis from jus strictua 

(absolute rights which may be exercised irrespective of equitable 

considerations) to jus aequum (relative rights which must be 

exercised reasonablJ and in good faith ) .27 Although the equity 

contents vary from one legal system and one branch of law to another, 

equity is recognised. as a general principle of law in all the 
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world's major legal systems. Thus , equity should be considered 

as part of the legal orcift' of the international cummunity as proviclec1 

by Article 3 ' of the ' tatute of I J. he application of the concept 

of ' absolut equity ' in international law moderates the rigour 

of the rules of law in ord.er the better to carry out j~tice in 

each individual case.26 ~ofessor dchwarzenber er concludes 

that the chief function of equity is "to transform absolut e rights 

into relative rights and thus to smooth the interplay of the rules 

of international law" . 29 

~uitable rinciples have been frequently referred to as bases for 

delimitation of the continental shelf between adjacent and opposite 

btates . The Truman roclamation provided that - "In cases where 

the continental shelf extends to the shores of another 'tate, or 

is shared with an adjacent tate , the boundary shall be determined 

by the nited tates and the tat concerned in accordance with 

equitable rinci les".30 The same provisions were repeated in & 

number of the subsequentroclamations by other ::,tates on the 

continental shelf such as ths 1949 rGoclamations of the Gulf 

tates) .3l However, the exact content of the term ' equitable 

principles ' in respect of shelf delimitation is far from clear. 

r . ~ . Cheng, writing in 1955 notes four types of international equity. 

ex aegue et bono , absolute equity, equity for su · lementing the 

law and equity in the exercise of judicial dt scretion . ) 2 

rofessor ~ .D . Bro ~m, with reference to this division, states that 

t he equitable principles in the Truman rroclamation ~int to equity 

in the exercise of judidel discretion .JJ Thi ty~e of equity, 

ehe fourth in Dr. Cheng's categorization, is the indis ensahS 
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complement of posit i ve law, in all syst ems of municipal and 

international law , and as such it has been a lied by int ernationl 

tribunals . 

The J in the North 'ea Continental bhelf ases s ecified t hat 

the t erm ' equitable rinci les t in this context was not sim~ly 

a matter ~f abstra.ct justice. It was a question of It a pl ying 

a rule of law which itself requi res t he application of equitable 

principles , in accordance Hi th the ideas lihich have alw~s under-

lain the development of the legal regime of the continental shelf 

l.Jl' this f1' eld" .34 h C t furth lain d i i e our er exp e that equ t y , w th 

res ect to shelf delimitat ion , established that the continental 

shelf of any s tate must be the nat ural prolongation of i t s l and 

territory and must not encroach upon what is the natural prol~ngatlon 

of the territory of ano t her tate . The ourt also maint ained that 

rinci les of equity constitute an obligation to enter into meaning-

ful negotiations wi th a view to arriving at an agreement. Laatly 

the Court maintained that the 'tates concerned are bound to act 

in such a way that , taking all circumstances into account, 

equitable rinciples are applied .J5 

6ince the part ies to the North Sea ontinental helf 'ases did not 

empower the J to decide the case between them ex aequo et bono, 

the ourt in no way could dispense equity so as to override actual 

rules of the law on del imitation of the continental shelf . It 

was noticed that there was no question in these cases of any 

decision ex aequo et rono . However, as .t'rofessor 1101fgang Friedllaml 

noted in his critique of the Court ' s ruling in 197u the Court did 

tend towards an ex aeg,ue et rono decisi on in its judgment. J6 
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equity, concludes that: 

" he Court ' s int erpretation of equity would seem to de rive 

the law on del imitation of the continental shelf between 

adjacent tates of a reasonable measure of certainty and to 

open the door to abusive and vexatiou litigation in, other 

parts of the world . I t is moreover less than clear that 

ref erence to the ' factors ' enumerat ed by the ourt will 

guarantee a fair delimitation . ,,) 7 

B. DelimJ;t ation by w§\Y of Agreement 

Venezuela at the 195e UN 'L . proposed that limit between adjacent. 
-!... 

tates should be set only by agreement. Jv Mutual agreement was 

also stressed by an overwhelming majori t y of the coastal ' tates 

within their continental shelf proclamation or legislative acts. 

The Truman ... roclamation stated that in cases arising between the 

United s tates and another ' tate, continental shelf boundaries 

should be determined by an agreement reached in accordance with 

equitable princi l es .39 hese two concepts 0 mutual agreement and 

equitable princiyles , were i ncorporated in a number of subsequent 

national proclamations and enact ments on the continental shelf. 

or instance , the audi Arabian lronouncement of 1949, provided 

that - ., he boundaries of such areas will be determined in accordance 

with equitable principles by our Government in agreement with 

other ~tates having jurisdiction and control over the subsoil and 

sea- bed of adjoining areas" . 40 There were some ~tates , however, 

which deliberately did not refer to mutual agreement as a method 
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of delimitation . he Iranian Law of JWle 19th, 1955, on the 

Continental iJhelf ommitted any reference to utual agre ent. 

but authorized the Governm nt to take the n cessary iplomatic 

measures for defining the bounda.rie of the continental shelf. 41 

. hile in Article 12 of th en va onven tl n on the l ' rr1 torial 

'ea an the 'ontiguous ton 195). s ttlement by mutual agreement 

is only provided for as an exc tion. 42 Article 6 of the GC '3 

rescribes it as the fir t method 0 olution. .ccth aragrapha 

one an two of Article 6 of the GC~ f ~our a contractual procedure 

for delimitation of the continental 1f boundaries between 

o posito and adjacent ~tateB .4J However, it h been suggested 

that such provisions are u .. inc tho oth r rules for 

setting boundaries are , like moat rul of international law, 

jus di positivum, and a¥ alway be alt r by agr e ent amoll6 

inter sted arties" .44 hie view has been incorziO~ted in the 

is th ost r c nt draft convention bein debated at 

s ince July 15th, 1977. Artiel 2 bv of til , '1' provides 

tha t none of th procedures of .V for t:ttl ent of disputes 

shall im air the right of any -tates partie to agree a t any time 

to set Ue a dis ute between them by any ace1'ul eans of their own 

choic .45 This procedure is also recognized in Article )) of 

the harter of th Uni ted ations as one of the . athod for the 

peaceful settlement of all international dis~utes .46 Tho language 

of Article 6 of th ., '(,;) , however, 1m lies far mor emyhasis on 

agreement as a method for elimi tat ion than is made in general 

references to mutual agreement in similar conventional texts . 

Both paragraphs 1 and 2 of Article 6 give rioritj to mutual 

agr amen t as a wB3 of delhi te. tlon over th ' eq uidisartee-s eeial 
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circumstances ' • Therefore, as the CJ in the orth ea ontinental 

helf Cases observed, the party-otates to t he are under legal 

obligation to enter into meaningful negotiation to reach an 

a8Z'eement.47 

As alr ady mentioned Article J of the . rovides that the 

delimi tation of the continental shelf shall be effect ed by agreement 

in accordance with equitable princi les , em loying where a propriate, 

the median or equidistant line , and tak'1lg account of all relevant 
4b circumstances . oince ther 9 is always room for dispute over the 

phrases ' where ap ropriate ' and ' taking account of .all the rel evant 

circumstances ', the party-s t at es to the anticipated Convention 

will be able to appl y any other boundary line through mutual 

agreement . Furthermore, Article 8J 2) of the I ' states that if 

no final agreement can be reached within a reasonable period of 

time , the t ates concerned should resort to t he compulsory procedures 

provided for in art J.. V • ovever , Article 297 of the leNT states 

that di sput es concerning sea boundary delimitations between 

opposite and adj acent ' tates constitut e one of t he exceptions 

whereby t he party t ates may declare t hemselves free from compulsory 

rocedure .49 

he ICJ in the North 'ea Continental helf Cases , having said that 

judicial and arbitral settlements could not be universally accepted, 

eml-'hasised the fUndamental im ,ortance of settling disputes by Wa¥ 

of agreement . The Court maintained that the Larties ' obli gation 

to enter negotiations merely constituted a s~ecial a~plication 

of a .rinciple which underlay all international re \Qti ons . 

larifying the meaning of equity in the context of continental shelf 
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delimitation, the Court held that the application of equitable 

rinciples would necessitate the entry of the ~tates concerned into 

meaningful negotiation with a view to arriving at an agreement.50 

As far as the practice of states is concerned, agreements have 

been concluded regarding t he boundaries of the continental shelf in 

very many arts of the world such as urope, iddle ast, Southeast 

Asia and the ax .l!;ast. The entire sea-bed of the .Baltic Sea was 

a portioned among the littoral s tates by ~ 0 mutual agreements . 

In the orth 'ea the continental shelf boundaries were settled 

mainly by mutual agreements with only a few instances of judicial 

or arbitral settlements.5l the region of the ersian ulf, 

although there are still some undefined continental shelf boundaries, 

most boundaries have been defined by mutual agreements.52 There 

are, however, disputes over the delimitation of the continental 

shelf between other s tates, for instance the confl ict between 

Greece and urkey over the subnarine areas of the egean e&,53 

or the clashes between China and Vietnam in t e 'ar ~ast,54 or 

again the dispute between the nited Kingdom, erunark and the 

Republic of Ireland in the tlantic,55 which have not yet been 

settled through agreements. 

C. ~uidistance r~ciple 

The r inci Ie of equidistance has been adopted by Article 6 of 

the GeCS for delimitation of the continental shelf between opposite 

and adjacent ::;)tates . \-/hile a number of arty-states to the 

convention made reservations in respect of Article 6, some non-

party s tates have expressed their adherence to the rovisions of 
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thi ticle. 'or instance, the ulf&ItL Government, which is not 

a party to the Convention, has announced that Kuwait II in exercise 

of its sovereign right has adoped the 'median line ' in delimiting 

the boundary of the continental shelf with its neighbours,,)6 

The principle of equidistance has been adopted by Article 6 of 

the GCC' both as denoting the abstract concept of equidistance and 

as a legal princi' Ie. 57 he rCJ in th Iorth ea continental 

helf Cases regarded the term ' equidistance ~rinciple' as denoting 

the abstract concept of equidistance . The Court define the 

equidistance line as none which leaves to each of the l arties 

concerned all those portions of the continental shelf that are 

nearer to a point on its own coast than they are to any point 

on the coast of the other arty" .5b The equidistance pr inci Ie 

and/or method , as a legal rinciple , underlies the rules for 

delimitation provided in Articles 6 and 12 of the Geneva Convention 

on the erritorial ea and the Contiguous ~one ~lY5 ) and in 

Article 6 (paragraphs 1 and 2) of t he GCC0 . 

The use of the equidistance method of delimitation, where ' equidi s taDc.' 

i s invoked as an abstract conce~t, is a very convenient course 

of action . The equi distance line leaves to each coastal ~tate 

all those portions of the continental shelf which are nearer to 

its own coast than they are to the coasts of op.l,osite or adjacent 

~tates . Adjacency , however, is not always identical with proximity. 

In other words , sometimes a portion of continental shelf may well 

be adjacent to a particular 'tate although it i s nearer to another 

~tate.59 The equidistance princi Ie , however , as the CJ has 



'71 

ennunciated it, constitutes a method capable of being employed. 

in "almost all circWDstances", ~e.n though the resul ta Ilisht. 

60 
sometimes appear singular. The Court could only accept the 

equidistanoe method as an abstract concept. It was opposed, a.a 

E. D. Brown ha.spointed out, to the application of equidis'tance 

method as a legal prinoiple. 

A ty-'.,tiical exposition of equidistance method in terms of legal 

princi~le, was submitted to the I.C.J. as follows. 

N:tequidistance' is not merely a method of cartograph1cal 

construction of a boundary line, but the essmtia.l element 

in a rule of law which m~ be stated as follows, - namely 

that in the absence of agreement by the parties to employ 

another method or to proceed to a delimitation on an 

ad hoc basis, all continental shelf boundaries must be 

drawn qy means of an equidistance line, unless, or except 

to the extent to which 'special circwnstances' are recognised. 

to exist, - an equidlstance line being it will be recalled, 

a line every :point of which is the same distance &Wa:j from 

whatever ,Point is nearest to it on the coast of each of the 

countries concerned - or rather, stric~ly, on the baseline 

of the territorial sea along the coast,:62 

In trelight of the Court's judgment, the argument for the equi­

distance rule as a legal principle is s erious l y weakened. 6j It 

i s ) i1owever, evident that under the rules f ur delimitation ,lirovided 

by the Geneva eonventions on the Law of the ~ea ~195o) the principle 

of equidistance was adopted not merely as denot~ the abstract 
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concept of equidistance but also as a legal principle . This is 

why the ILC (1953) frequently referred to the equidistance line 

64 as a 'general rule'. Also the United Kingdom delegate at the 

1958 U CLOS stated that even in the event of ' special circumstance.', 

the median line. being a legal principle . would provide the best 

starting point for negotiationa.6.5 

Articles 6 and 12 of the Geneva Convention on the Territorial ~ea 

and the Contiguous Zone (1956) state that. "failing agreement to 

the contrary", neither s tate is "entitled to extend its territorial 

sea beyond the median line. ,,66 The langua&e of Article 6 of the 

Gees indicates yet more emphasis on equidistance principle. 

Article 6(1), referring to the continental shelf boundary of 

op.;, ·osi te s tates, provides that, "(i)n the absence of 88Z'8eDlent, 

and unless another line is justified by special circumstances. the 

boundary is the median line, every point of which is equidistant 

from the nearest points of the baseline from which the breadtA of 

the territorial sea of each ~tate is measured". Article 6(2). 

referring to the continental shelf boundary of adjacent s tates. 

provides that ~(i)n the absence of agreement, and unless another 

boundary line is justified by sk'ecial circumstances. the boundary 

shall be determined by ap::Plication of the principle of equiciistanoe 

from the nearest points of the baselines from which the breadth 

of the territorial sea of each State is measured" . 67 

It must be noted that the langU88e cC Article 6\1) em,l-hasised that, 

where thtl same continental shelf is adjacent to the territories of 

o,lJposite s tates, and in the absence of agre(:;ment , and excluding 

s,tlecial circumstance, "the boundary.!!:! the median line". (.l:Jnphas1a 

added). Therefore, t.be shelf boW1d.ary between o:pposi te oltates 



parties to the GeCS may not be determined, except in special 

circumstances, by an.y boundary line other than the median. in the 

absenoe of mutual agreement. This was the core of the dispute 

between the United Kingdom and France, both parties to the GOOS , 

over the delimitation of their continental shelves. The Oourt 

of Arbitration held in this case that the discarding of the 

equidistance line vn'ight be justified only on two legal grounda: 

firstly under Article 6 which provides that if some geogr~cal 

feature amounting to ' special circumstances' exilat another bound&r7 

line is justified ; , econdly under customary internatioul law 

wherever the equidistance line is rendered inequitable whereupon 

its discarding is oonsidered juetified.6& 

The United. Kingdom and ltrance were divided as to whether the 

equidistance principle was a~plicable to the Atiantic region . 

The United Kingdom held that the rules provided in Article 6 of 

the GeCS should be applied.69 This meant that a median line abou1.4 

be constructed and that the continental shelf baseline should be 

the baseline of the territorial f1aa. 7° France subnitted .that 

under both customary law and Article 6 of the GCCB , the Atlantic 

region called for a method of delimitation other than that of 

equidistance. 71 France insisted that 'special circumstances' 

existed in the Atlantic region, not only because of the presence 

of small islands, but also on other grounds. First, that the 

situation westward of the Scillies-Ushant line was neither one 

of • opposite , nor one of 'adjacent' ~tates. ~econdly, that the 

particular geographical relation of the two .:;, tates would have a 

distorting effect, if the equidistance method were employed . 

Thirdly, that in constructing the boundary line, geograJ-hical , 
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geological and econoaic criteria should not be overridden by the. 

'equidistance principle '. 72 Fourthly, that according to principle. 

aDd anologies derived from the judgment of the I(.;J in the Horth 

Sea Continental Shelf Cases, the boundary should be defined in 

accordance with the principles of natural proi.,ongation and eqw1ty.7J 

Despite all these arguments tee Court of Arbitration finally held 

that Article 6 should govern the delimitation of the continental 

shelf in the Atlantic region. 74 The Court was of the opinion that 

the At lantic region fell within the terms of paragraph one rather 

than paragraph two of Article 6 of the GG~ .75 Accordingly it 

adApted a strict median line along most of the continental shelf 

between the two tates, departing fZ'r'fll it only where ' special 

circumstances' such as the cUly Isles, arose . 76 

IlOth the ICJ in the North ea Continent.a.l 'helf Cases and the Court. 

of Arbitration in the Channel Delimitation case stated that not 

only the equidistance method but also other methods may be used tor 

shelf delimitatioR. 77 If the equidistance method were to be coapul.orily 

applied in all situations, this would sometimes result in inequitable 

apportionment of the continental shelf. 'l'he equidistance principle 

is, however, universally accepted, wt only in so f ar as it is 

modified by the 'special circumstanceS' cla.use. The conventional 

criteria of 'equidistance - special circumstances' are identical 

to the customary law criteria of 'equitable princi les' . That is 

to saY that the choice of the methods of delimitation has to be 

determined in accoJ:dance with equitable }rinci~les . employing, where 

appropriate , the equtdistance line. 
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D. The Principle of Natural lTolongation 

'Ihe Truman ?roclamation stated that "the continental shelf !Day 

be regarded as an extension of the land-mass of the coastal nation 

and thus naturally appurtenant to itn •
78 The proVisions regulated 

in Article 6 of the Gees for delimitation of the continental abelf 

made no reference to the principle of natural prolongation of "Land 

territory. However, this principle was later established. as the 

fundamental basis for the continental shelf under international 

customary law. The ICJ., in the North bea Continental Shelf Cases 

made it clear that a s tate has rights in the continental shelf 

because this is an area which is a physical extension of the land 

territory.79 The continental shelf areas, theref ore, although 

covered with water, may be deemed to be actually part of the 

territory over which the coastal tate alrea4y has dominion. 80 

The principle of natural prolongation demands that the continental 

shelves should be apportioned between opposite and adjacent states 

in accordance with geological links • That is to S33, the boundary 

line between the continental 8 helves of oppesi te and adjacent s tate. 

should be drawn in such a way as to leave as far as possible to 

each coastal s tate all those parts of the subnarine areas which 

constitute the natural prolongation of its land t errotory into 

and under the sea. In short. the process of delL~itation of the 

continental shelf is one of -drawing a boundary line between areas 

which already a~pertained to one or other of the utates affected." 81 

The I UJ in the orth Sea continental bhelf Cases , maintained that 

the continental shelf of any s tate must be the natural extension 

of its land territory and must not encroach upon what is the 
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prolongation of territory of another s tate. Therefore, "whenever 

a given submarine area does not constitute a natural - or the most 

natural - extension of the land terri tory of a coastal s tate, 

even though that area m83 be closer to it than it is to the territory 

of any other state, it cannot be regarded as appertaining to that 

s tate i-or at least it cannot be so regarded. in the face of a 

competing claim by a s tate of whose land terri~y the Bubmarine 

area concerned is to be regarded as a natural prolongation, even 

if it is leas close to it."b2 

As will be seen later, Turkey establishes her claims over the 

continental shelf adjacent to the Greek islands on the asia of 

natural prolongation principle. This view has also appeared in 

other national interpretations concerning the definition and 

delimitation of the continental shelf. For instance, the attitude 

of the Attorney-General of the Republic of Cy rus in 1972 towards 

the outer lim! ts of that State~ continental £helf was based upon 

'natural prolongation' as described in his legal advice; 

"The subnarine areas beyond the delJth of 200 metres mEq. 

in the light of the judgment of the International Court of 

Justice in the North ~ea Continental tihelf Cases, still be 

considered by Cyprus as part of the continental shelf if 

they form part of the natural prolongation of the Cyprus 

land territory into and under the sea . It J 

neferences to the principe of natural ~rolongation were· made 

in the arQitration case between the United Kingdom and France 

on delimitation of the continental shelf in the ~glish ~annel 
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and the Atlantic Ocean. Both the United Kingdom and France ref'errecl 

to the principle of natural prolo"Sation to sup~ort their proposed 

boundary lines. France claimed continental shelf rights in accordaDce 

with the essential 'geological continuity' of the continental 

shelf throughout the entire area between the United Kingdom and 

France . '!be United Kingdom representative in his COWlter-Memorial 

to the Court of Arbitration, with reference to this geological 

continuity, put forward that the continental shelf between the 

84 
two s tates could be determined only by means of a median line. 

Despite ita fundamental importance 'natural prolongation' is not 

an absolute principle as f ar as the delimitation of the continental 

shelf is concerned. '!he ICJ in the North ;,jea Continental Shelf 

Cases concluded that the shelf delimitation process "could not hav. 

as its object the awarding of an eq~itable shU'£.,. or indeed of a 

share, as such, at all, for the fWldamental concept involved 

did not admit of there being anything undivided to share out".85 

Nonetheless, the Court admitted that the delimitation tad to be 

equitablyeffeCted.e6 This means that the continental shelf 

boWldary may, in the interest of e~i table 'princi~les, encroach 

upon the areas beyond the natural ;prolongation of a coastal state. 

In other words, in special circumstances the .J:'rinci pl e of natural 

prolongation should be qualified in order to ;produce a more 

equitable apportionment of the subnarine areas . 

III. 6P.u;CIAL ClRCUl-tSTANCl!;::) 

Article 6 of the Gees provides that in the absence of agreelllent, 

the continental shelf boundary between adjacent or opposite ~tates 
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is the median or equidistant line, unless another boundary is 

jus tified. by s pecial circumstances. To argue for's pecial circumstance.' 

is highly desirable for coastal s tates which would be a~~rtioned 

a greater area of the continentaJ. shelf in the eVBIlt of applying 

a boundary line other than the median line. 'Ihe importance of the 

' special circumstances ' clause, can be illustrated. by the ruling 

of the CJ in the North ~ea Continental helf Cases. There , 

because the ede.r.sl Republic of Germany was not a party to the 

GCCS, the Court could only rule against delimitation by equidistance 

according to ths general principle. of equity, even though their 

decision was in fact influenced. by the exiatclce of s ,&Jecial circUll-

stances. 

Al though It both the ILC and the 1958 UNCLOS, mention was made 

of some illustrations which might constitute ' special circuaatance.', 

the Gees did not provide the necessary criteria for these special 

circumstances. Thus , it seems difficult to 1dentii'y what the •• 

s pecial circumstances are. Furthermore, it is not sufficienUy 

clear what the alternative guiding rinciples within the intended 

scope of 'special circumstances' should be; or how the existence 

of the special circumstances or relevant guiding principles should 

be ascertained. 'Ibis situation was noted at the 195c. U! c.w~ by 

the Yugoslavia delegate who stated. that the "vagueness and arbitrary 

character" of 'special circumstances' could constitute a breedin& 

ground for misunderstandings anddissensions. b7 The majority of 

delegates, however, rejected the yugoslav proposal for the deletion 
/jb 

of the ' special circumstances' clause. lUrthermore, since 195b 

both the ~racti~e of states which are party oto the GCUS and the 

ruling of the ICJ in the North Sea Ccsntinental :Jhelf Cases have, 
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clause. 

It is the object of this Section to present the factors which 

.~ constitute 'special circumstances· under the terms of Article 6 

of the Gees . Professor E. D. Brown has identified as special 

circumstances the four main factors of (a) geographical consideration., 

(b) mineral and hYdrocarbon deposits, (c) naVigation and fishing 

rights, (d) historical special circumstances. 9 However the tlUo . ' 
latter factors are very seldom relevant to the delimitation of 

the continental shelf, As bome out by s tate practice, only the 

following are considered as factors which may come within the 

scope of ' special circumstances', islands, general configuration 

of the coast, and mineral or hydrocarbon deposits. 

A. Islands 

AplJroximately seven per cent of the land area of the earth is 

encompassed by oceantc islands with a variety of geographical 

factors and poli-bical status.90 The definition of continental 

sRif in Article l(b) of the GCes is expressly !)ajd to include 

"the sea-bed and subsoil of similar subnarine areas adjacent to 

the coasts of islands". This concept of 'islands ' when read in 

combination with Article 10,1) of the Geneva Convention on the 

Territorial Sea and the Contiguous ~one (195b) would appear to 

contemplate a single.. concept of 'islands '. .r1owever . as France has 

declared, owing to the almost infinite variation in the geographical 

circumstances of islands, there could be no sU,9le concept of 
"1 

islands in the law of the continental shelf . 'j 

As already melil.oned, the ICJ in the liorth oea ~ontinental Shelf 
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Cases held that Articles 1 and 2 of the GC ' represent the cuatoaal'1 

regime of the continental shelf, though the (;ourt did not in fact 

consider the question of continental shelf of islands. ~spite 

the provisions of Article 1 ( b) of the Gees MIl the rul~ of the 

ICJ there is a divergence of opinion as to whether all islands 

~e their own continental she12es. 

The ,Presence of islands has been referred to as a possible case 

of 'special circumstances' in the commentary to draft Article 7 

of the lLC (195J) Report. 92 ~~r instance, when an island is far 

froll the coast of the claiming ;;>tate , its entitlement to a continental 

shelf of its own is open to q,uestion. Also it is argued that 

islands the natural conditions of which prove uninhabitable are 

not entitled to a continental shelf or EE:G of their Q"-'n. As 

already menloned in relation to ockall Is.tand , 9J this view has 

been incorporated in all three versions of the informal negotiating 

texts ~repared at UNCLOS III as bases for the envisaged Law of the 

Sea onvention . 

In the 19.50 UNCL<::JG , there was a divergence of opinion as to the 

presence of islands on the continental shelf . 94 I t was generall1 

acce ted that the geographical circumstances of small islands 

demanded departure from the eq uidistance princi Ie . Also the cue 

of an island, or a group of islands, near to the coast of ::»tates 

other than the claiming s tate, such as the Greek islands adjacent 

to the coast of Turkey, may be considered ' s pecial circumstances'. 

In this situation, especially where the i s land , or group of islands, 

is far from the main territory of the claiming dtate, the pro~rietl 

of a,fJplying the equidistance principle is de'batable. 95 Also in 
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the event of islands which aN not far from the coa.st of the clai .iaa 

state but are Doarer to another tate ' s coast, the recogni 1:.1on of 

the i land ' continental shelf 18 qUf)stionaW.! .9
6 

'!be continental 

shelf of the Channel I slands is an exaillple of such circumatancea. 97 

s . . Ioggs suggests a workable rul regarding the delimitation ot 

wbethr or not an island should be as1mUated to the ma1nlrmd. 

lie recommends that a lJair of parallel lines be dr awn at a "t.aIlgent 

to 0 posi te ends 'Of · sides of that iSand which enelo es the l east 

area of water between island and 118i oland - then if the laDd area. 

of the i sland (properly plana tred from the low tide anonline) 

exceeds the water area bounded by the parallel l.ines, the 1aland 

and the mainland, th island should be reckoned as part of the 

mainland baseline, in l qing down the median line" . 9 · However. 

for obvious l.'easons such a rule m8;j not be Wliversal.ly a,1Jpl1ed to 

all islands . 

It is 6ul:nitted that the lIreaence of islands might constitute a 

' sz'ecial circumstance ' only in cases where the apltlication of the. ~i­

distance method would produce inequitabl results. t ovever. there 

is no crt terion established to determ.1n which s or t of 1alaI1da 

should be included. in the ' special circumstances ' clause and which 

should be excluded . k;ach coastal ~tate . obvious l y , advocate!. tne 

a z>plication of those criteria. which lead to its own advantage . 'lhe 

debate has been carried over to UNCLOS II and has not yet been 

resolved . 

The difier ent groups of opinions on the continental shelf of ialaDda 

may be cl assifi ed as f ollows . 
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1. Full Effect 

It has been suggested that islands should be treated on their 

.erits. This was the proposal of Commander rl . N. Kennedy, meaber 

of the United Kingdom delegation at the 195 ' UNCL0cl . 99 It was also 

100 
"pportec1 by iss Whiteman of the United s tates delegation. 

The United Kingdom, in her dispute with France over the continental 

shelf o~ the Channel Islands, supported her position under the GeCS. 

Article 1 of the Convention stipulates that every island is entitled 

to its own continental shelf. UDder Article 2U ) the continental 

abelf attaches to the land territory as a natural appurtenance. 

The United Kingdom emphasized that this proposition had been recogniaed 

by the ICJ in the North Sea Continental Shelf Cases. l Ol So in the . 

opinion of the United Kingdom Government all true islands, 1rreapeoti.e 

of their location, generate their own continental shelf and only 

very small islands, in the context of the 'equidistance - special 

circumstances', may be excluded. from 'full effect'. 102 

Similarly, Greece in her ptoposal submitted to the United Nations 

Sea-Bed Committee on July 16th, 1973, held that any island should 

be; . . entitled to its own continental shelf .10 j In 1976, following 

the Turkish denial of the continental shelf of the Greek islands 

in the Aegean Sea, the Greek representative at the united Nations 

asked for a meeting of the Security Council to cons ider this dispute 

in view of the threat to peace. At the same time , Greece a'p~lied 

to the I CJ to settle the Aegean dispute by de tennining the Greek­

Turkish boundary line on the continental shel f . bince Turkey had 

already embarked on the exploration for hydrocarbon r esources within 

the disputed area , Greece asked the Court to issue an injunction 

restraining both parties equally from exploring the disputed continental 

ahelf; to confirm Greece's sovereign and exclusive rights to explore 
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and exploit the continental shelf of her islands; and to declare 

that TUrkey was not entitlec to tamper with the continental shelf 
104 adjacent to the Greek islands without Greece ' s consent. However, 

as it will be shown, the legal validity of such a claim over the 

continental shelf of all islands (irrespective of their geographical, 

geological and economic conditions) is open to question . 

According to Hodgson,105 the islands which are entitled to full 

continental shelf rights may be categorized as followsl 

(a) Certain islands which constiwt:8:a mainland in consequence of their 

size and importance which are cl~ly entitled to full effect 

on the delimitation of a continental shelf. <.:uba, Greenland, Bomeo. 

Cyprus etc . possess all the attributes of a.unland in themselves 

and they should not be denied rights associated with their nature. 

(b) Those islands which relate geographically to the mamland in such a 

way as to constitute a cohesive part thereof. 

(c) ,A group of islands where the insular geography is identical or 

nearly identical. 

2. No Ef f ect 

This school of argument suggests that all islands between opposite 

or adjacent s tates should be ignored in continental shelf delimitation. 

There are several coastal s tates favouring such an argument. The 

'L b 1 lu6 d Ital 107 view was first expressed at the 195b liNG vI:> y ran an y 

both of which border upon semi-enclosed seas. this extreme ~roposal 

was rejected because of the variety of size, grouping and position 

l Ob d ;£0 of the islands involved. However, Cornman er Kennedy o~. the 

uni ted Kingdom, stated that very small islands or sand cB3s on a 

continuous continental shelf and outside the belt of the territorial. 

-. 



,. sea might be neglected as base-point for measurement and have 

only their own appropriate territorial sea.1U9 
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At present several coastal Btates such as Ireland, Jenmark, France 

and Turkey conten~ that not all islands are entitled to a continental 

shelf. Ireland and .Denmark lJlaintain that uninhabitable islands 

do not qualify for a continental shelf of their own. This ,tiOsition 

llu was previously studied in relation to Rockall Island . un the 

other hand, iTance and ~Urkey deny continental shelf rights to 

certain islands which are situated near their coasts , but bel ongini 

to the neighbouring ::3ta.tes . 

In recent yeBIs some criteria have been suggested for the effect 

of islands on the continental shelf boundary . According to the 

draft articles submitted to the United Nations ea-Bed Committee 

by a number of coastal tates including '.l'Urkey on July 19th, 1973 

t he following factors should be taken into account in determinin8 the 

mari time spaces of islands I 

(a) t he size of iElands; 

(b) the ~ ulation or the absence thereof; 

(c) t heir contiguity to the princi}al territory; 

(d) whether or not they are situated on the continental shelf of 

another territory; 

(8) their geological and geomor~hological structure and configuration.lll 

It is now generally accepted that small and uninhabitable islands 

are no t en ti tIed to con tinen tal shelf or iili", rights . The r CJ in 

i ts judgment on the North Sea Continental t>helf (;ases stated that 

islet s , rocks and miDor coastal projection had a -disproportionately 
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distorting effect" on the course of the median line .112 This 

comment might be viewed as sup~rting the 'no effect ' argument in 

respect of small islands. As regards uninhabitable islande, 

Article 121(3 ) of the C T provides those islands whose natural 

conditions rove uninhabitable are not entitled to any continental 

shelf or EEt of their own .113 This proposal 1s sUP'ported by 

Denmark and Ireland against the United ingdom ' s claim of an 

extensive continental shelf around the uninhabitable island of 

Rockall . AJ3 already said, however, the continental shelf around 

Rockall constitutes part of the udted ingdom's continental shelf, 

not on account of the British title to Hockall, but because of its 

&eological association with th united ingdom land mass . .1oUrth.1'IIore, 

there are some British islands whose coasts are nearer to ltockall thaA 

thoe of the Irish i land .114 

In Hodgson ' s o~inion, those islands which should have no effect 

on continental shelf boundaries may be classified in four oategor1 ••• 115 

(a) Islands which are already claimed to have no effect on continental 

shelf boundaries, situated in the immediate vicinity of the seaward 

termini of international land boundaries, or relatively distant 

from land. 

(b) Those situated in the middle of partially anclosed seas . Generally, 

these islands are small and uninhabited, falling in the rock and 

islet categories. 

(c) "Isolated. islands which are not only too distant to be in contact 

with the contiguous zone envelope of their owner's territories, 
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but which are also uninhabited or support only caretakers or other 

tokens of the owner sovereignty, such as lighthouses or . coamunlcatloDa 

facilities.-ll6 

(d) Those islands whose 'no effect ' status is mutually agreed by the 

interes t ed s tates. AI:l was previously mentioned , 117 the s tates 

concerned may always settle a dispute by mutual agreement. In 

the case of islands, several coastal tates ha.ve adopted the 

'no effect' theory by W83 of agre8J/lent . Reference may be made to 
lIb the Italian Tremi ti island grou.p, and several islands such 

as Al-Arabiyah and Farsi in the Persian Gulf .119 

In the event of isil.ands which are situated nea.l.' to the coast of 

a s tate dher than the claiming s tate, the a'pplication of equ1distaDce 

principle would produce tneq ui table resul ts • l"or ina tance. the 

Channel Islands belonging to the United Kingdom are located off 

the north-west coast of France . Also the And am an and ~icobar 

Islands belonging to India, which are quite near the coasts of 

Burma, Thailand and Indonesia.l20 The dispute between l Urkey aDd 

Greece over the Greek islands of Lasbos and Chios adjacent to the 

coast of Turkey is a similar situation . 

The continental shelf around the Channel Islands was dis'puted 

between the United Kingdom and l<rance until it was recently settled. 

by arbitration. }trance held that the Channel IGlands , being 

located off the French coast, were not entitled to any continental 

shelf right. Accordingly France contended that the median line 

in the channel Islands sector should be drawn between baselines of 

the Frencn landmass and the .ari tish landmass without the islands .121 

France based this argument on the cardinal principle of 'natural 
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of s t ates .l22 The Court of Arbitration, whiU deciding that the 

Channel Islands did constitute a ' special circumstance', dismissed 

the relevance of the theory of the equality of ~tates to the 

delimitation of the continental shel:f boundaries. This ,POint was 

also emphasised by the ICJ in the North 'ea Continental ~elf Case8 

when it asserted that equity does not necessarily imply eq~ality.12J 

It is suggest ed that, in circumstances such as those described 

above, the sovereign and security interests of the near-ahora 

should be examined first to establish the bases for the more 

distant lines and l1mits.124 'l'his is what France 'put to the 

court of Arbi tratlon as regards the effect of the Channel Ialanda 

on the continental shelf boundar,y. France argued that in the 8veat 

of the application of the equidistance method , the whole area 

adjacent to the French coast would be made subject to the exclusive 

sovertisn rights of the United Kingdom . l25 The nited Kingdom 

objected to such considerations of security, defence and naVigational 

interests, for a number of reasons. irat , they might equally be 

urged in favour of a continuous continental shelf between the 

Bri tish mainland and the Channel Islands. Secondly, Articles 

J to 5 of the GCC ' adequately covered the ap~ro~riate rights of 

third parties within the continental shelf . ' hirdly, since the 

area in question is an international channel of navigation, the 

continental shelf boundary between the united Kingdom and ~rance 

lTOuld not change this situation .l26 The ~ourt of Arbitration alao 

disregarded these cons iderations because of the international statue 

of the ~glish Channel. l27 
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It is noteworthy that several coastal states have claimed. 'fUll 

effect' for a number of hitherto insignificant rocks and. small 

isles. The prime examples are the claims by different Gulf states 

of fUll effects for numerous small islands in the L ersian Gulf. 128 

Also the United Kingdom base-point of April 20th, 1977 was in 

particular concerned with the l!iI.dystone !iocks which, according 

to the French Government, had not hitherto in .Hri tish practice. ,~ 

'been treated as an island, but a low-tide elevation. However, 

the United Kingdom clarified her position by stating that the 

contemporary British practice treated the ~ystone ~ock8 as an 

island for all purposes , including the use of the low-water line 

around it for the measurement of maritime zones. 129 'l'he united. 

Kingdom concluded her Note by contending that the ~dystone Rocks 

should be permitted to have a 'full effect' in determining the C&UM 

of a median line boundary in the Channel west of the Channel 

Islands.1J O The Court of Arbitration , regardless of the precise 

legal status of Eddystone ock, held that it should be treated 

as a relevant base-point for delimiting the continental shelf 

boundary in the Channel.l)l The major reason given for this 

decision was the acceptance by the l:rench Government in 1964 - 65 

of &idystone Rocks as a base-point for the .h;uro paan .i"isheries 

1"2 Convention (1964) . J 

Turkey in a similar dispute with Greece in the Aegean ~.a, contends 

that the relevant continental shelf should be divided by a median 

line between the iMo mainlands, leaving the Greek islands with only 

a terri torial sea. Many islands, large and small, emerge froll 

waters throughout almost the whole Aegean area. According to the 

treaties of 1924 and 1947. all the isla. nds in the Aegean are now 
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under the sovereignty of Greece. The presence of all these 

numerous islands under the sovereignty of one of the two coastal 
1 j' tates has created a conflict of interests. J Although all these 

islands belong to Greece, some of them, like uesbos and Chios, 

are quite close to the Turkish coast. 

In November 1973 the Turkish Government issued a decree awarding 

exploration rights to the Turkish r etroleum uffice in the continental 

shelf of the mid-Age an I;)ea up to the six-mile territorial sea limi ta 

of the islands of l.esbos and Chios. Greece , clatming that these 

islands were entitled to a full effect of continental shelf and 

that the Aegean was basically a Greek sea, objected to the Turkish 

authorization. The dispute between the t wo btates over the maritime 

status of these islands was heightened by the discovery of offshore 

oil in the eastern , Aegean in early 1974. Later, early in August 

1976, the Turks began to explore for oil between the Greek islanda 
\ 

of Limnos and Lesbos above the continental shelf claimed by 

Greece. In a protest note of August t. th, 1976, Greece invit,ed 

the G(;C ' to claim jurisdiction over the island continental shelf 

1 4 areas which were being explored by l'urkey • .,I un the other hand, 

the most radical Turkish view upholds that the continental shelf 

of Turkey ~off Anatolia) extends to tle line formed by the deepest 

.!Joints in the Aegean sea-bed. 'Ibis line follows more or less the 

western boundary of the area explored by '.l'urkey in AugUst 1976.135 

Subsequently the question of a Turkey-Greece continental shelf 

136 boundary was referred ~ the ICJ and has not yet been resolved. 

Since lUrkey is not a party to the GCCb ,Qreece ratified the 

convention in 1972) the dispute shoul~ be solved under the rules 

of customary international law. The ICJ in the North Sea continental. 
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Shelf Cases held that articles 1 and 2 of the GC~~ were part of 

the customary law .137 Accordingly Greece argues t hat the contemporar.y 

'customary law, as represented. in Article 1 of the GeCS , gives 

each island its own continental shelf. Gr~ece, therefore , suggests 

that the TUrkish unilateral claim of 1973 over the continental 

shelf areas beyond the territorial waters of the Gr ek islands 

of Lasbos and Chi06 ~ould be considered contrary to the international 

l aw . In her j,irOposals subnitted to 'be united, ations .;)ea- .Bed 

Committee on July 16th, 197) , Greece conten4ad that any ~and 

should generate.. IJb its own con tinen tal shelf . llovever, the 

inclusion of the right of islands to adjacent submarine areas in 

the def inition of continental shelf i s a matt er not acceptedQ( all 

jurists . Furthermore , :.the ICJ in the North ~e.a ca~es did. not in 

f act consider the question of the continental shel f of islands . 

The court was concerned solely with delimitation of the continental 

shelf between adjacent ~tates. Therefore, the provisions of 

Article l (b) of the Gces as regard the continental shelf of island. 

are by no means part of customary international lal\, . The uncertainty 

over this issue can be clearly seen in debat es before the united 

Nations Bea-Bed Committee at UNCLOS 111 .139 

The following arguments may be advanced in favour of Turkey's 

position that the Greek islands in the Aegean should not be granted 

any continental shel f right l 

(a) 'The cardinal .princi~le of natural prolongation supports the 'l'urkish 

claim. The Turks say t hat since the Greek islands of Lesbos and Chbs 

are protuberances or geological appurtenances of the Turkish 

continental shelf, they do not generate any continental shelf of 
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their own. In favour of such a contention is the position that 

the ICJ held in the North ~ea Continental ~helf Cases. As already 

mentioned, the Court maintained that the fundamental rule which 

justifies the right of the coastal ~tate is that which s tipulates that 

the continental shelf constitutes a natural prolongation of its 

land t erri tory inta and under the sea. 

(b) The mere geographical fact that certain Greek islands are located 

close to the Turkish mainland requires special treatment. In the 

wo~s of a British ~ublicist, the Turks feel , perhaps, as Britons 

might feel if the BheUand islands ha.1Jpened to belong to NOrway .l~ 

~uch a situation , whether under the ' s~ecial circumstances ' clause 

or under equitable princi~les justifies a boundary line other than 

a median line 1»tween these islands as base-points and the coasts 

of the neighbouring s tate, This contention was supported by the 

Court of Arbitration in determining the continental shelf boundary 

in the similar situation of the Channel Islands . 

(c) It mB3 also be suggested that since the Greek islands are ai tuated 

close to the 1Urkish coast, the sovereign and security interests 

of Turkey (. the nearest coastal ::.>tate) should be t aken i.n~ account.141 

(d) General considerations such as the small size , the low ~pulation 

and the negligible economics of the Greek islands disqualify them 

for a continental shelf of their own. By contrast, the Turkish 

coastal area in the Aegean, from the .uardanelles on the north to 

the vicinity of Rhodes on the south, is densely po~ulated and 

economically one of the most advanced regions of 'rurkey.142 As 

lrofessor Andrassy has suggested the population, economic situation 

of island and of both interested states at&st be taken into account.14j 



Such facts were specifically referred to by the U~ed Kin~om 

to justify an independent continental shelf f or the Channel 

Islands. l44 
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(e) ~urthermore , Turkey may argue for historical special circumstancea. 

Indeed, the TUrks , referring to the former extent of the ottoman 

£mpire, argue that in the past - with few exceptions - the diB~uted 

i slands have always belonged to the owner of the coast ~lUrkey).145 

However, such historical circumstances are immaterial to a legal 

definition of the disputed continental shelf . 

The ' no effect ' argument has been favoured wi thin numerous mutual 

agreements by various coastal ~tates in defining their continental 

shelf boundaries . eference m~ be made to the agreements between 

:i:iahrain and ::'audi Arabia, February 26th, 1950 j between I ran and 

Saudi Arabia, . ctoter 24th, 1960; betl .. een Abu .uhabi ~Uh. ) and 

Qatar, !' arch 10th, 1969; between Iran and ~atar, hay 10th, 1970; bet.W"D 

146 Iran and Oman, 1970; between Italy and Yugoslavia, J anuary bth, 

196b.147 In all these cases , islands, especially those situated 

near coastlines, were disregarded as base-voints for measurement 

of the continental shelf ; and those near or at median line were given 

weight only in the delimitation of territorial sea. 

The ' no effect ' argument has so;netimes been slightly modified in 

order to reach a com}romise . For instance , t he Italo-Tuni sian 

Agreement of August 2i..; th , 1971, accorded to three .L:talian islands 

onl/ their e isting l2-mile limit of t errit urial sea, plus a token 

addi tion of only one mile of continental ~hdf. ,,;uch r estricted 

effect of more important islands is sometimes a necessarj concession 
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in the application of the ' no effect' theory. £y way of example the 

proponents of 'no effects ' concede that the ~hannel Islands were 

justifiably granted their three-mile territorial sea added to the 

subnarine areas of their exclusive fishing zone , since this amounted. 

al together to onl, a nine mile sone of continental shelf beyond 

the limits of the territorial sea. 

J . F~ial Effect 

In delimitation of the continental shelf boundaries between opposite 

or adjacent ::i tates, there are some islands that can neither be 

ignored nor granted a fUll ef fec t for the construction of equidiatuat 

lines. T-.-lO classic examples of such cases are the Kharg Island 

in the ersian Gulf and the ~hannel Islands in the ~lish Channel; 

both cases will be studied in detail here. 

KliMG ISLM,D 

Kharg is a relatively large Iranian island about 16 - 17 mil •• 

from the Iranian shore . It occupies a~ut eight square mile. and 

is sparsely inhabited.14', By the Iran- Saudi Arabia ~ement of 

January 19th, 1969, 149 the isle received a half effect, i.e. 

the boundary was to be. delimi ted half-way between a) the lines 

constructed with Kharg as national base-l'oint , and lb) lines 

constructed without Kharg as national base-point. 'I'he s tatus of 

Kharg , hOl-leVer, as regaxds the Iran-Kuwait shelf boundary is not 

resolved. 

During continental shelf negotiations with >.Iaudi Arabia, Iran 

claimed Kharg as part of the Iranian baseline and. signed offshore 

oil agreeme.ats to this effect. on the other hand, the Saul! Arabian 
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offshore concessions were based on median line me t hod between the 

Saudi .Arabian mainland and the Iranian mainland . 'fhe eyer88e 

overlap between the two proposed lines was six miles .150 

In the course of negotiation, Iran demanded ' full effect ' status 

for Kharg which would push the boundary a ~roximately eight miles 

towards audi Arabia . Since the area was si tua.ted near the centre 

of the ere ian Gulf on known petroleum depoei t e , baudi Arabia did 

not accept the Iranian demand of 'full effect ' for Kharg , but 

insisted on a shore-to-shore median line with ' no effect ' for 

Khar 151 g . 

A compromise was worked out and was initialled by Iran and Saudi 

Arabia in eheran on December 13th, 1965 . his compromise would 

have fixed the boundary along a line substantially equidis t ant 

between a median line giving full effect to Kharg and one giving 

no effect . owever, the t wo s tates failed to sign or ratify this 

draft agreement , t hough it was event ually incor orated in the 

Agreement of October 24th, 196b . Iran was reluctant to sign the 

1965 compromise because important deposits were subsequently 

discovered to be mostly on t h e Arabian s ide of the proposed line.1S2 

Thi s oil structure was situated in an area for Hhich both I ran and 

audi Arabia had granted concessions res~ectively to 4an American 

International Company and Aramco . If no effect wero given to Kharg, 

as Saudi Arabia demanded , all of the oil structure would go to the 

::iaudi Arabian ,kJortion of the continental shelf . . .. d .milarly i f }(harg 

were considered as base- l:oint f or the measurement of the median 

line between the coast s of the t wo 't a t es , almos t the whole structure 

would f all loti thin Iran 's sovereignty. 15.,) In the abs ence of any 
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agreement or legal settlement, Iran ~rotected the oil operations 

in the disputed. areas by the use of Iranian ~aval j 'orces, in 

February 196&.154 

~~entual1y, tr the 1968 Agreement Kharg received a partial effect. 

An informal account by one of NI 0C 's senior legal advisors rev.ala 

that the two s tates, having cautiously estimated the disputed 

oil deposits, agreed to draw a boundary line which would divide the 

deposits into t wo equal parts . ISS lo1u'thermore, to avoid the 

cayture problem, both parties agreed not to drill within ,5uO metre. 

of each side of the boundary line. 

The l egal basis for the ,fiartial effect of hharg on the continental 

shelf was the concept of an 'equitable division of the oil in 

place,.lj6 In accordance with this criteriQn the prevailing 

boundary was to ~ delimi t ed half-way bet ween the lines constructed. 

with Kharg as national base-points and lines othe~~ise cODstruCted. 

Com,Paroo. 1'li th the 1965 compromise, the 1960 Agreement gave only 

a slight net gain in sea-bed to lran, but pr esumably a substantial. 

increase in Iran's share of oil reserves ,157 l'he concept of an 

equitable a~portionment of oil ~as justifi ed because the general 

location of the mid-Gul f oil f ields was known. Hodgson suggests 

that if the e,~act location of oil deposits had not been known or, 

i f they had been known t o be farther to the west, the 'half wa.y' 

15' s t a tus v[ould not have been adopt ed . 0 

Another prime examJ(le of partial effect is t he L..hannel Is1ands. 

The United Kingdom and l<"rance were in sharp disCi6TTeeinent regarding 

the role of the Channel Islands as coasts of the united Kingdom 

'op~site' to thoa. of France. BY the Court of Arbitration uecision 
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of June ) th, 1977, the Channel Islands, to t he north and wast of' 

their sea-bed and BUtEoil, w(:tre given a limited effect.159 They 

\<lere enclQsed in an enclave formed by the bounaary of a 12-lIllle 

zone. 

,France maintained that in this ,l"art ot· the l.hannel, the relevant;, 

·o..vposite ' coasts were thQse of the mainland.!3 of 'unce and. the 

. l6c I;nit.ed lngdom. l'herefore , she argued, the median line should 

be constructed between the mainlands of ,France anu. the United 

ingdom'trom baselU16s, taking no account of islands.161 i~ce 
j 

held that the Channel Islands would have their own territorial 

sea or contiluou8 zone but were not entitled to a contin~tal 

shell' oI:' their own.162 'i'he ,n:encn CAlYernnnt .(-,r 0r-0sea a iormu.l.& 

restrioting the Channel Islands t o a aix- mile enclave around the 

islands. consisting of a. three-mUo zone of c n tin en tal ahelf 

plUG their three-mile t erritorial sea.16~ 

un th£;, other hend, the united Kingdom 1ns isteu tha t bec 8.I.lse 

the terri torie.l sea ot the Chennal Islands is mt:~~u.red. frQIl 

baselines of all the islands, all of thern A,l'e accvl:dingl.,y entitled 

to continental shelf rights. l64 lhe boundary ~ro osed qy the 

l;nited Kingdom ,>,ould treat the hannal lslana.s as the coast ot 

the iJni ted t. ingdom 0 1'1'06i te to f rance and. '~ro uld ;.,ccuruirlgl.,y fora 

. 105 
a dee ' l ooil around them olooe to the 1'Tench coe,s t. l'he Lalli ted 

ld,llgdom maintained that the presence of islots or smClll islands 

belonging to one 0tate but nearer 'to the coast 01 an o,V¥osite 

;:, tate w<>uld constitute 's,Vecial circWIlstance.,. ·, ~, rl)vided. that these 

166 
islands are not of sufficient ' }olitical and oconomic importance '. 



197 

The Court of Arbitration differentiated the case of the ~8l 

Islands from that of rocks or small islands on the ground of their 

populatiod, economic importance, and their constitutional status 

of being direct dependencies of the ~itish crown. 167 'rhe Gourt 

however decided that, under the 'equidistance-&~ecial circumstances' 

rule, the Channel Islands constitute a 'special circumstance' 

justifying a delimitation other than the median line.160 '£he 

Court ado,lJted a tliOfold solution. }1'irst, that the primary boundary 

of the continental shelf throughout the whole length of the 

Channel should be a median line •169 ;;;>econdly, the southern limit 

of the continental shelf should be appurtenant to ~rance in a 

manner ncl to encroach u~on the 12-mile fishing zone of the 

170 Channel Islands. 

In the cases of Kharg Island and the Channel Islands , the criteria. 

for granting ~artial effect amount to a combination of size and/or 

po~~ation, geographical ~osition, and economi c ~onsiderations. 

Kharg, occupying about eieht square miles, is certainly a large 

island by l erslan Gulf standards. Its economic lm,POrtance it 

Iran's oil and gas industry also supported the claim for its 

.t-,artial effect. The Channel Islands have a .PO~,ula:tion 01' 1)0,000 

and handle a substantial volume of sea traffic. ,I.,conomically they 

repre-.t an important centre of commerce, md enjoy an international 

re~utation for the financial facilities which the .l:Jrovide. All 

these points were invoked by the United Kingdom who also contended 

that the political status of the Islands should contribute to their 

values as baselines.l?l In the two cases, size , ~litical status 

and proximity to the coast of the non-claiming ut ate also emerge 

as relevant factors. 'l'he first factor was ,&;a.rticularly ,1Jrominent 



in the case of Kharg, and the other two in the case of the 

Channel Islands. However, both c~a sU.l:Jport .t'rof essor Andrassy's 

assertion that "the population, economic situation of island 

and of both interested. countries, as lell as th ~ historical circWl­

stancos of possession and acquisition of titles must be taken into 

accoUnt" .172 

B. qaner!Sl Configuration of the Co~ 

The International Law Association Committee on Hi ghts to the Sea-

. Bed and its 'U beoil (Copenhagen, 19,50) , sugges ted that the conf1pr­

ation of the coastlines might be taken into account f or deliJaitatioll 

of a common continental shelf between adjacent and opposite Statea.ll; 

To this suggestion Prof essor Hudson drew attention at the ILC (1930).174 

Later in 1953 the comments on draft Article 7 in the ILC ~eport 

suggested that 'exceptional conf iguration of coas ts' should be 

taken into consideration .175 As rrof.ssor I'louton has pointed 

out, criteria such as general configuration of tile coast should 

not be considered as general rules for shelf delimitation.176 It 

is, however, established that concavity or convexity of coast 

may constitute a 'special circumstance' within the terms of 

Article 6 of the GGCti . 177 

The }-rimary example of such circwnstances i s the l'l'orth ~ea where 

the coasts of Denmark and the Netherlands are convex , but the 

coasUine of the Federal ftelJublic of Germany i s concave. /;is 

already mentioned,17b the Federal rlepublic assert ed that if the 

median line \iere ag lied in the delimitation of her continental 

shel f boundaries with the neighbouring ~tates , the result would 

be inequitable to the Federal Republic. 'Ibis was contested. by 
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.Denmark and the Netherlands which insi&ted that the boundaries 

(both between themselves and the li'ederal Republic) should be 

delimi ted on the basis of the equidistance principle. 'lbe dispute 

WaB referred to the ICJ. It was dis,Puted among the judie. Qf the 

ICJ whether the configuration of the coast should affect the 

continental shelf delimitation . Judge Koretskii disagreed. with 

the suggestion on the grounds that the boundary line of the cont1n8llial 

shelf should be constructed with ref.erence to the baseline fro. 

which the breadth of the territorial sea of each :.3 tate i8 lIleaaured. 

rather than the coast. He thought that the a~pro.priate allowance 

for irregularities of coastal configuration were usually made 

in the drawing of the baseline of the territorial sea.179 The 

majority judge~ent, however, ruled that the geogra~hical configuration 

I bu 
of the coastline should be considered. lUrthermore , there 

must be a reasonable degree of ,Proklortionality between a :;)tate'. 

length of coastline and its apportioned continental shelf . That 

is to say, al:ber comlJarable factors ooing equal, in ani situation 

where the shelf portions of the ~tate6 concerned should prove 

markedly unequal because of some irrets-ularH:.v of the coaatline, it 
J 

is justifiable to em loy a treatment "aba\ing the effects of an 

incidental s ,t.'ecial feature" .lbl However, ona iOOuld be mindful. 

of the geology of the continental Slelf in question lihen determin1nc 

whether the direction taken by cert~jn configura tions should 

influence the delimitatlon. l c2 

The me~e irregularity of the coastline in its elf does not constitute 

a sklecial circumstance . As tl'OfeS60r Andrassy has noted. the 

words ' special ' and 'justify ' in Article b imJ:lIJ that: 
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"the exception should not be invoked unless the area in 

question has such a higher degree of unusual geogra~hical 

configuration that one of the adjacent ~tate5 would suffer 

great injustice if its portion of the continental shelf were 

delimited according to the principle of equidistance. 

F'eatures cM£sing a coastline to be only slightly differmlt 

than an idealized norm would not warrant invocation of the 

s ,Pecial circwnstances rule as not c,~astline is identic&1, and 

all would thus be eligible for s~ecial treatment, & situation 

not envisioned by the framers of the Convention. After all, 

if a majority were excepted from a general rule, it would 

be hard to s~ that the .ajority received 'special' trea:tm_t.. 

Besides, minor geographical i~arities would not 'Justify' 

such deviation".l8J 

In some cases, such as the coasts of r rance and the United Kingdom, 

the irrugularities in the coastline of each o~~osite ~tate 

broadly offsets the effects of il.Te~ari ties in the coastline 

of the other. As declared by the Court of Arbitration in the 

Anglo-French shelf delimitation case, in such areas the median 

line results in a generally equitable delimitation. lu4 The 

application of the 'special circumstances' claus e is only justified 

1·:hen the irregularity of a coastline renders the cq uidis tance 

line inequitable. 

In the same arbitral case, with respect to delimitation of the 

continental shelf of the Atlantic region betHeen the united Kingdom 

and France, the Government of F'rance pro,t'osed. a median line 

prolonging the Channel median line in the AlJ.antic region out to 
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1, 000 metre iBObath, but no longer drawn from the baselines of 

the t erritorial sea. This proposed median line f or the Atlantic 

was drawn midwa.Y between the two straight lines repr esenting the 

general direction res~ectively of the French and british coasts 

on either side of the hnglish Channel. l 65 lhe Lourt of Arbitration, 

however, held that the Atlantic region should be del imitated by 

a median line under Article 6\1) of the GCU) . 

C. t'lineral or H,rdr2,carbon U.!I£si ~s 

I t is generally agreed that economic consider ations may not bI 

disregaxded in the definition of mari time boundaries. lhe ICJ 

in the Anglo-~orwegion Fisheries Case upheld economic neceBsity 
106 

on the basis of long and evidenced usage. Alec Article 4(4) 

of the Geneva Convention on the Territorial ~ea and the ~ontiguoua 

~one (1958) admits that for the determination of cortain baseline., 

economic interests f articular to the region concerned can be 

taken into account. l b7 However, as ~ir Ger ald t i tzmaurice has 

noted in 195' the provisions of Article 4,~), 

tlmakt:; it clear that economic interes ts are not 1!!!E....!!!. a 

justification for the msti tution of straight baselines, thus 

correcting a very common misa~prehension about the effect of 

the judgment in the Norwegian case, namclly that in indicated 

the existence of an economic interest as sui'ficing in itself 

to justify the use of straight baselines" .1<'-0 

At present, several coastal ~tates consider the delimitation 

Qf offshore boundaries to be more of an economic p.LV blem than 
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189 a political one. While the factual significance of economic 

interests is not disputed, the legal validity of the economic 

considerations with respect to the continental shelf delimitation 

18 .O~U to question. 

The International Law Association \1950) suggested that th. 

"economic value of proven deposits of minerals" should be considered. 

among criteria for shelf delimitation.19v ¥rofessor Hudson at the 

~LC (1950) cited this suggestion as relevant.191 However, 

~-rofessor 1. I~ . 1outon in 1952. uith some justification disputed 

the validity of such a suggestion. 192 Also .. Tofessor .t. . 1). BrOlal 

concludes that it was not the intention of the ILC \195) and 19.56) 

to exten~ , the concept of 'special circumstances ' to cover the 

economic value of proven deposits of mineral or hydrocarbons. l9J 

It is obvious that the implications of the ~rinci~le of 'natural 

prolongation' of the land territory does not, in pronciple, allow 

the apportionment of the continental shelf on the basis of economic 

considerations such as the economic value of ~roven deposits • 

.Nonetheless, as evidenced in s tate practice. the existence of 

mineral or hydrocarbon deposits enti Ues a coastal ~tate to 

demand a deviation from the equidistance line, whe ther it is 

regarded a 'special circumstance' or not. 

The exis tence of common hydro car bon or mineral de 1-'08i ts 8i tua ted 

across the exact boundary might be agreed to constitute a 'special 

circumstance' under Article 6 of' the ceQ) .194 .r rofessor l'1outon, 

wri ting in 1952, pointed out that "the dividing line should if it 

can be avoided not cross an oil ' liool'" .195 Later , lecturing in 

the Hague . 19..54. he stated that no reserves which are found to 
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shelf should be allowed to remain as suCh.196 
l lhis view to which 

COJlUllander Kennedy of the United Kingdom referred at the 1956 

UNCLC.lB as 'special circumstances' is based on the concept of 'unite 

du gisement' .197 This concept suggests tha.t in the event of a. 

potential common deposit. basically _only one coastal ~tate can 

exercise sovereign rights over it. However theoretically strong 

this ~gument may be, it eould not be applied in continental shelf 

delimitation for the powerful practical reason that the concept 

of the unity of deposits renders the existing offshore boundaries 

subject to alteration depending on subsequently discovered deposite.19b 

IV . T. untarto, however, thinks that it is necessary to develop aD 

international convention and codify proven ~ractices and ~rocedure. 

to solve such problems arising where several coastal ~tateB tap 

the same deposit.199 He.. identifies some definite legal principles 

and rules to be considered as regards the apportionment of an 

international common deposit in the absence of mutual agreement. 

These rules, he says, provide a legally plausible and practically 

i illplementable regime of law governing the apportionment of 

international common petroleum deposits between ~tates concerned. 

These rules are firstly that the common deyosit may not be exploited 

unilaterally but must be the objectat:' mutual agreement. Secondly 

that for sound legal reasons some rules and ins titutions of 

international la1., (es.f;ecially the existing ;:, t at e .practice on the 

question), private law, and the municipal petroleum laws, should 

be considered.2UO Needless to say, the most fundamental rule to 

be considered in any apportionment of international common 

~etroleum reserves, is that the result of such apportionment must 

always be just and equitable. 
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The ICJ in the North Sea Continental ~helf Cases held that in 

continental shelf delimitation, account should be taken of 

"kn01I'D. or readily ascertainable" natural resources . 2ul 

.tTOfessor E. D. l3rown finds it unclear why this should have been 

included in an enumeration of factors which would contribute to 

an equitabla solution. He thinks that the existence of even 

"known and readily ascertainable" de,kJosits would scarcely constitute 

a 'special circumstance- .202 

It is significant to note that almost all mutual ~eement.8 on 

the delimitation of the continental shelf have contem,kllat.ed the 

~ssibility of incidental division of hydrocarbon or mineral 

deposits. They normally accept such common deposits as being the 

joint property of the interested ~tates. 'l'his solution was 

ado~ted in various agreements reached as regards the continental 

shelves of the North "ea and the Lersian Gulf . This was alao 

accepted in the Italy-Yugoslavia agreement of 196L and Japan­

Korea of 197j .2i.J3 Judge Jessup in his selJarate opinion on the 

North C.ea Continental ~helf Cases rei'ering to the German-lJutch 

agreement on the 1ms Estuary as well as to agreements on the 

~ersian Gulf recommended Ujoint eX.f1loita tion or profit sharing". 

He stated that the "principle of joint eX,klloitation i s particularly 

appropriate inmses involving the princi~le of t he unity of deposit", 

and "it may have a wider application in agreements reached by the 

~.arties concerning the still undelimi t ed. but .t,ct entlally overlap,PiDg 

areas of the continental shdf Hhich have be t:n in dh:;~ute--. 204 
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tan ardization of the name of t ~ ~ul • t ~rinci le of ' ne 

nation one vote ' woul avour t e Arab' . 

bOth t a titles I ersi • or ' Arabian' e now interc angeably 

used a t all in ormal level to tho rsi ul'. 

Accordin ly th joint term ' ersian- abian ' l,iu i' i probably 

hat will be 0 ficially aiopt ed by th T'/orl org isations. 

At present, mam r 0 tho int rnational com unity . both ~tate8 

\ 

and international or iaation::3 , as "tell a n utral 0 ervers, are 

confused as to how to refer to t .t'ersian ulf . .:,10 e tactf ul 

authorities refer to call it ' the uli" without any jective. 

is is not a final sol uti n . the con te.x t of ref r nc s to 

different gul s , each indivi ual gUll' must be di tin uiah by 

an a,tJ ropriate name . 'e present writer is of th oJ:linion that 

in the interest of int rnational standardi~ation a We 1 as ,regional 

coordination both the Iranian and Arab 'tates should ut an en to 

this controYer y . All legal and hist ric ntitlea 

ran to continue to refer to the ulf as rsion , both at do estie 

and int rnational levels . 'here is no ju ' tii'ication for the 

Arabs thinking it offensive that Iran continues to use t he historical 

name of the ulf. he abs , while t ey ma.,y be allow to use 

the t erm ' ersian Arabian) Gul ., may in no cire sten c re use to 
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Thi Chapter is concerned 'With the legal statu of the ex ian 

Gulf as a. s mi-enclosed. ea, th d fini tion of 1 ts various juri -

dictional zones , and th qution of intern tional navigation 

through the trait of Hormuz. 

I. tiE GLF 

he statu of the crsian Gulf be n traditionally regard d 

the e t hat of th 0 sea. It is now regarded as a 

' semi-enolos ea t . 

A. ' f1nition of 

The term ' s ml-encloeed sea. ' is ado ted to ref r tlally 

enclosed seas, gulf . trait and channels along the margin of 

th oceans . L. • Ale 

dei'ioi tlon of ' semi-enolo ed 

have an area of at least 5 f 00 

c rtain criteria for th 

• hey mu t, he sugge t , 

n ti a1 il s and 

• primary ' ea, rather than an am of a larg r 8 i-enclos wat r 

m • Furth r , he continues, 50 r t of it circumference 

hould ocou ie ' by land, and the width of th conn ctor tw n 

of th a' 

26 e i-enclo 

o ocean mu t not repres nt ore than 2U r oent 

total eire fa nc. By uch a fini tion there ar 

s as in th world including th .P rsB.n Gulf. 1 

Mr. aiicy, the Iranian re res ntative at the 195 Unl ted. Nations 

Conf renee on th Law of the aa CL ) statod that th Geneva. 

conventions on the .Law of the Sea 'W re better de ignod for th 



2 , 

tate bordering th oe an than f r those bordering - nelos 

s 2 also oth r del gations who favour di tinct 

reg for the 0 n as on th on han t and the nolo or 

emi- nclos s as on the oth r. or in tanoe, co enting on t 

rovisions 0 Artiole e of th onvention 0 the Hi h e ~th 

delegate of 0 ani and anlan oviet oc1ali t ~ ~ublic 

x ress their sup rt for di tinct r govern tion 

nclo se 'lhi 

au port 4 ut 0 pos , 
d did not v ntually 

on ugu t 1 • 1 72, ation 

ea- Co itt t th clo i-

nolo ad as to 7 

Artiol 122 of h gotlat ) 

defines the term ' enclo ed or in 

or a surroun by ore than on • conn et to the 0 n 

by narrow outl t, or eonsi ting nth'ely or rimarUy of 

or than on territor! and olusiv ~cono ic 

Zon ( . ) • b The will be a 2 mU zon ubj ct to co tal 

stat's jurisdiction . Thus , a great r di tinction wUl be m e 

betwe nth' nelosed and i- nelo • on the one h 

th q>en eas on th oth r , hen and if the provision conoern 

the EEZ will be a plied under I fJ 
• 

Th major que tion about s mi- nolo se concerns th ty J of 

s cial regimes which a::r be set ux; for such water bodi s. It 

is feared t t the littoral states of th semi-enelos 

s tabli h a bU t raJ. or roul tilateral juri ietion at 1 t for 

certain types of activitie • thus excluding artieipation by non-

d 
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l1ttor :;;t.atea.10 Coutal ata about a 

01 that aa a grou,p y eatitl to d 

tatua. .,..".~..... co tal ta. te 

con. rv :Uon n r1. , IlaD nt. of' tb re u:rcH of 

mar1ne and au ariDe areas, navip.t1.on , etc. . the replations 

th non-litter sta mJ.cht depr1v to rilbta 

UD4 'I: the leSal tatua of th e h1p &a. 

It ia th rete · sugP.ted tba.t it 1 n ceBEillZ'Y to 

1- clo richt.B of the 1.0 mational eo unit,y W;;.th1D II 
• 

,,'e 1aD ulf fall. wi th1ft de.f1D1 t.ion o~ the 

or.. 1- 010 • def1D · 1ft Artiel lZ2 of 

ult ~t.ate. 1Dto t, t 

I ' T. Ho ver, 

with 

re ct t.h 1 al tat of Gulf. 

advocat. a tez:rl tor1al appropriation ot t.h llatera of' 

Gulf. .Iran tolo or 

• r anal toone . r hand., all other 

Gulf' states ;favour the tradit,ional tat of ttl Gull' wh1ch 

~te 8 h1&h 'the ter.rlt.o 

Ii aDd the nav1pt.lon r1&hta of 1.otoma Wl1t.,y wi 

tho Gulf. b cU.£:re ce ot 0 t 

draft. arUcle .Ill 

re u:da the prov1alo 010 or 

The blio of occuR1 • narrow otc 10 the nortbem 

eaae of tba .raian W,f' baa ace to tb open only ttu»uab 
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through the trait of Homuz. APart from these strategic influenoes, 

Iraq's maritiae polioy is affeoted by eoono ic inter s , ainly 

the oil resources of th Gult sublarine are adjacent to Iraqi 

oouts .14 It i. on th se line. that draft Artiole .s of Iraq 

d fines th tara '. i-enclo ad ea which oODsti tutes part of 

the h1&h aea' .. • an iw.and ea: surrounded by lIore thaD one 

state, and conneoted with other parts of' the h1&h eas by • narrow 

outlet. Freedom of nav1&ation, acoord1na to th Iraqi draft 

Article. 4 and 6, should be .aintained in 'saai-enolosed eu 

which cOll8ti tute part of the high .eas' even where the e t&bl1ahaent 

of a twelve .Ue terr1tor1al a baa tha affeot of enclosing areas 

previously considered &8 part of the high aa &~S Th.e provision 

have direot effeot in the strait of Ho1"lluz. Since both Iran and 

Oman have twelve .Ue territorial seas the entire water of the 

strai t of Ho:t'Jlluz consiat. of the territorial as of Iran and 

AlJaost all th oU produoed in the Per.1an Gulf region 18 exp('Jrt 

in tankers which have to travers the trai t of Homuz. Richard 

an. 

Young suge.ta that if the thre 1slands of Abu ua, Greater and 

Lea er 'l'unba are attributed to Iran, th Iranian territorial ae. 

will embrace most of the nonal ahipping routes up and down the 

Pers1an Gulf. H fUrther augeste that potential strict control 

on the traffio by Iran and OlIan w1 tb1n their • terri tori&l a 

s trait of Homuz' presents a erious hazard to naVigation. l ? 

Thia poa8i bUi ty aay be highlighted by the Iranian eDlphaa1 on 

th exclusive respon8ibility of statea border1ng th nolosed and 

aeai-encloaed se .. , as indioated in Iran '8 draft articl to the 

UNCLOS 111.18 But on &bould not foriat that, it' the I CNT 1a 

successful, the trait of Hormuz, thoUih nt.1rely cona18t1nl of 

terri torial se .. , wUl be under the regime of enoloaed. and se i­

enclo ed. se. and not territorial e&.19 

16 
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The Iranian draft articles sulDi tted to UNCLOS III define the 

tara 'enclosed ea' a uall body of inland waters surrounded 

by two or 1Il0re states and. connected to the op n seas by a narrow 

out! t. 20 Tha tem • s i-enclosed aea' is Oafined a ea buin 

located along the argins of the main oc an baains and enclosed by 

the land terri toriea of two or Blore states. 21 'lb.e draft articles 

then aapbaBise that the preservation and proteotion of the marine 

environaent of aD eDclo.eel or s_i-enclosed aa, and the a8Daas.ent 

of its re8ource., .hall be .. the responsibility of th couta1 tates 

• •• (which) ••• _'1 a30pt regional provisions as regards the 

proteotion ot resources therein." (ellphaaes added). 22 ~ oontrast 

with the above provisions, scientific res arch 1a to 

'only' with the ooneent of coastal states cone.mad.2) 

concluded 

JI, r gards the legal ngiae of the I'ersiaD Gulf, Iran favours a 

national appropriation of the Gulf by th coastal states. 

Mr. Massoud mari. the Iranian repr sentative at the United. 

Nations Sea-Bed Couitte defined 'aarginal H&8' as true Jft i croeo8JIs, 

n ees8itatin« different regiaes and thu justifying certain 

unllat ral appropriation8 of marginal .eu. He stated that the 

intrusion into these types of seas by fiahina fleets :from distant 

fishing states would create an al::Domal situation which would 

8erioualy disturb the eeonollY of the coastal region. 24 SiIIUarly, 

the Iranian Minlst r of Foreip Afta.1ra, Dr. A. A. Khalatbary, 

introduoing a bill on an Exclusive Fiahing Zone to Hajlia 

(October 29th, 1973) stated that failure to adopt provisions on thia 

area had resulted in abuse ot the situation by the induat.rialisad 

states.2S The Iranian position on the regime of tb ~era1an Gult 

bas been expl.ained as tollows. 
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• • • the juridioal diverpnoe 1a acoentuated between the re,he .. 
applioable to ooeanio areas and the regiae applioable to aarginal 

a as or ae .. of liaited ize, ao that the first olZUlot be auto •• tic­

ally applied instead of' the .oond without ba.mfully af'fect1Dg 

the intereat. of coastal s tates. U ually, the marginal ae .. are 

,.010,icaUy part of th oontinental -au. biolo,ioally, they 

beloDi to ttl aaae coay tea as the l1e1chbour1nc land, eoonomically, 

they are linked with the accio- oonomio trallework of the co tal 

communities, which depend more aDd aore on arin reaource. for 

their aUbeiatenoe and their eoono81c development ... ,6 

In addition to the above-.entioDld reasons, one a'1 not overlook 

the 81pifioant strate,io intereats aouaht by Irall in advocating 

the n tiona! apport10Dent of the entire watera of the eraian 

Gulf aaoDC the littoral. tatea. '1h1a polioy baa been follow by 

Iran sinoe the Brit i Ih wi tbdrawal from the Gulf in 1971. Iran 

uphold. that GLllf .ecurity aut be p&1:'ante exclusively by the 

li ttoral states, thus prevct1n& the region fro. 'beCOJRiD& an arena 

for Major l'ower confliot.'7 JJj will be aeen below, , 8 one of the 

&in objective. ofib. oonferenoe of ~ulf ore1p Mini.ters 011 

Gulf Seourity (Xasoat, Nove ber, 1976) ooncerned the territorial 

division of the entire waters of the Gulf UlODi the 11 ttoral states. 

'lbe te:n:i torial apportiomaent of th Gulf baa been baaioally 

justified on oODo.ic grounds. All of Iran' a oU ia ahipped out 

throU8h the Persian Gulf. Iran alao receive a well over half of her 

import. via the .... route. 29 Dlually all other Gulf tatea are 

h avUy dependent on th P raian Gulf for their developaent and 

prosperity. The.e economio intere.t , added to ,eo&r&phioal, 
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geological, strategic and historical reasons, all call for the 

estab!BhRent of a apecial regia. constituting an exoeption to 

tb general rule of the freedOIll of the high S8 ... 

Mr. Ku .. i, the lraDian representative at the Second Couittee 

of UNCLOS III set out the following diacusaion in favour of 

Iran '8 support for the territorial appropriation of the eraian 

Gulf a 

"Seai-enclosed se&ll are d1atnbuted all along the argin of 

the continent. at varying distance. from the maJor oceanic 

basin, which 1. why they are often called marainal a.u. 

There are betwMn 40 to ,0 auch .e&8 in different region of 

the world. Seai-enclosed uu like the Baltic, the Black 

Sea aDd the Persian Gulf fall into a special category beC&1lS 

of the .. all voluae of their waters and their ingl.e outlet 

to the ocean. 

'nle problems railled by the s i-enclosed Be with r86ard to 

th manag ent of their resource., international navigation and 

the pre.ervation of the marine environment justify grantina 

thea a partioular statue oonstituting an exoeption to th 

general rule. Wb n worked. out on a regional basis, that statue 

would obviously have to take into acoount the needs and intereats 

of all the coastal State. in the region. 

4s to £. aanaga nt of resources, the fact that total area 

of the a i-encloaed .ea lie above the oontinental shelf of 

th ooastal statea justifies the worIdDg out of a special reaime. 

In th t oonnection, the delia1tatlon of the various areas of 



juriediction pre ent pro bl8lll8 whioh are 118culiar to 8 i-

encl08ed 8eas aad which have to be aelied on tb. baaia of 

JO prinoiple. of justice, equitl and equidi8tanoe." 

It baa Jong been .uge.ted that the littoral State of _i-

enclosad .. aa should be encourace4 to join tosether to fom 

regional aarit1ae resource developlent agencie8 for individual 

8eas, with the aa81atanc of the international body concemad with 

oc an development.31 Also Article 12) of the ICNT call. for the 

cooperation of state. bozdering nolosed or s l-.ncloaed .e&8 

with respect to the pres.rvation of livina resource. and the .&rine 

environaent, aDd for co-ordination of .oientific re.earch.)2 

It 18 obvious that the greater the n bar of littoral states, the 

more difficult it will be to aohiev th above-nooD nded 

.ultUa"teral aA:tions. Mr. Ku_i, the Iranian repre entative at 

UlfCLOS III atated. that the particular c .... of enclosed and ... i-

nolo.ed s... raiaed difficult pro bl s which could not be 01 ved 

wi thin the fraIlework of regional or bUataral agreeaenta. 'lb1s 

1a why, .. already mentioned above, h argued that • lIli-enclosad 

se .. should be granted a special status. JJ 

In the regions of th Persian Gulf there are eilht statea, th 

intere.ts and policiea ot which differ in ost respeots. Deapit 

all ground. for olo.eco-operation and trieDCiah1p 006 the 

coastal state. of the Persian Gulf. there ia a hi tort of suspicion 

pona tb • Iraq has had a terri tor1al claim over Xuwa! t and 

boundary d1 putea with Iran. There have been conflicting territorial 

claill. batw n Saudi Arabia and Kuwait, OIan and the United Arab 



Ddrates, between Iran and Bahra1n, and betw en .ost of DIU tea. 

The conflict between the Iranian aDd Arabian sides of the Gulf' 

baa been hiatorically the .oat erious.J4 The lrano-Inqi 

boundary dispute was a claasic exaaple of he tUe relations and 

will be studied in the following Chapter on offshore boundarie •• 

In the 1960' a 1laDY' Arab newapapera carried reporte ot an Iranian 

'invasion' or infUtration into Kuwait)' Al 0 th occup tion 

of A'W Hue • Greater and Lea er Tunba by Iran (1971) ra.1aed 

serious diaaatisfaction among neichbour1n& Arab stat a. J6 This 

added to Iran's aUitar,y build-up and her .Uitar,y. cultural and 

econo.ic ties with I rael. J7 baa been the major obstacle to a 

genuine oooperation between the two sides ot the Persian Gulf. 

There baa not been any .18n1f1cant progress on propo ala for co .. on 

Gulf currency. information and am8 industry. '!hare exist no 

orlenic l.1nka between the two ahorea ot the ersiaD Gulf.)8 

Host iaportantly, Iran's plana for recional defence cooJ)8ration were 

extrea ly unsuccesaful.J9 Thia pact was intended. to serve three 

.aiD a1aa. (a) ext8mal defenoe and protection of the strait of 

HODlUZ and the .t>eraian Gulf waters; ( b) intemal aecuri ty of the 

reaion with mutual cooperation and assistanoe, aDd (c) econoaic 

cooperation. 

Iran' a1a fro 1968 waa to set up a Gulf and Ind1an Oc aD pact 

to proteot the Gulf oU re oureea. However. as the Timea noted, 

the aenae of .Arab exclusivenes8, the weight of Iranian military 

power, aDd the f ar of Iranian 'imperialism' prevented uch a 

pact from comins into beins. 40 All Iran' s refoxmulated defence 

approaches rans1n& fro. a tisht. foraal pact to & loose, informal 
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41 
und rstanding, fa1led.. The last attempt to organlz security 

co-ordination between the Cult' tate was conference of Gulf 

Foreign M1nist rs held in cat ( an), m ov ber 1976.42 

The three maJor Gulf owers, Iran, Iraq and audi Ar b1a ndor ed 

in prtnclple the idea of a conference in 1976 on d f nc. A six 

:point c-.~_a w drawn up to rve as terms of reference for the 

summit. 'lh six points werea (1) how to keep foreip fleet out 

of the Gul£'. (2) military coo eration to suarante free navigation 

in the Gulf J (J) w83 to r lieva exiatin diapute of intr -

regional character, (4) iUarantea1Dg the t rritorial integrity of 

the Gulf state, (5) tuer8Am nt not to prov1d mllitary 

outside powers, (6) diaousaion of the territorial division of the 

waters of the Gulf .. ong the littoral tate .43 

Th Arab st tea and Iran failed to fIBl."8e on any formul for nauring 

Gulf s cur1ty.44 Consequently, after trying for 10 years, Iran 

gave up the search for a joint regional d fenc pact. 

Dr. J ah1d AmOUZ8 ar, lrans ~ fi'1me Mini ter, adm1 tied in an 

interview on June 27th, 1978 that Iran waa -tired ot 1Ila.k.1ni proposals 

without rec iving a replyft.4S However, th Gulf S cur1ty act 

lfaa once a1n h· -. ' ~in UIIlIl r 1978 by a COUll in AtibaniatlUl 
Iv 

and a change of government in South Yen, which drew both of 

these tate closer to the U R. Chairman Hua of .l'eo,Ple fS 

publ1c of China who visited Teh ran on Ausuat 31st, 1978 

discussed the Gul£ Securi V Pact both with Iran and all oth r Gulf 

state concerned.46 

Regional arrangeDlents oq the Gulf s tates have been achieved in 



some areas. hera has been som progre on pollution, con r-

vatton, fisheries, communication • aviation and co-ordination of 

policies on 011 issues. B,y mean of b1l teral agreem nts, the liaits 

of national juriadiotion on the ea-bed have been agreed. upon 

between lIlost of th Gulf ~tatea. AI!. will be thorou&hly demonstrated 

in Chapter VII. offahore boundar,y agre III ts to date have been 

signed. betw an Iran and audl Arabia, Iran and atar, Iran d 

Bahrain, Iran and Ab! bab! (UA&;), Iran and Dub&1, Iran and 

an, Saud! .Arabia and l3ahrain. baudi Arabia and Kuwait (for the 

eutral Zone), Abu habi and Qatar. Alao the differ nces between 

Iran and Iraq have been settled wi thin the oope of an )lent 

signed in June 1975.41 Equally important, u an (with Iran's 

assistance) has won her war again t s F10 in hofar. iplo atic 

relations bav been 1"8 u d between Iraq and an, aa well as 

Saudi Arabia and t.h .t' opl 's Deaooratic Republic of Yemen. At 

;pre ent Iran ia more than anxio to coo,Perate with her .Arab 

48 neighbours. Furthexmore, the Arab ta.tes of the Gulf have cloa. 

cooperation within the fraaework of the Arab League.49 

Th pro bl of the increaainl pollution of the rsian ulf has 

alao be n a matter of conoern to all littoral tat s. .Bacaus the 

Persian Gulf's waters are contained by tb narrow trait of Momuz 

at the outJ. t to the open aea, the possi bili ty of cleansing by 

a a fiow is restricted. As a 1"8 ult the waste puml-8d out from 

factory cooling uni in increasing quantities is not flushed 

a.wq.SO Anoth r princi~al source of pollution iB the ballast 

disch~ e fro tankers loading t oil mina1s around the Gulf. 

pollution resulting from off hore petroleUlll opera.tion i the 

second-worst offender.51 



Iran, wait are th onJ..y three Gulf tates which bav. 

auuicipal lapel tlon in force for th l'rotection of th Gulf 

aa~j nat pollution.!i2 The IIltemationalonv nUoD tor the Prevention 

ot ol1uUon C)f the sea b¥ 011, 1954 lam nd. d 1n 1962. 1969 

1971) ~v1de. the 1nterntlonal ataDd for the pro UOD 

of the mariA env t fi'o aU lIOUutlon.j J c;audl AJ:abla 

and. uwai t hay ra.tir1ed th1a convention.!)J+ ot on ulf \ate 

h as Tot ratltie4. the 197) Conv UOD for the v ntioa ot 

t'ollution trCIl Sb1~ • .s, lraD, bow ver, a}>Onaored th draft uUcl 

to U CLOS ILIon the 1I0nal approaoh to th. reMJ:YaU.oD 

ot the urine env1romtent. Artlcl VI and VII of tb1s pzoo~ 

.tl~ate th t the co tal tate has Juried.lct1on in and thZ'oUSbollt 
( 

it OODO io on for the pur;po of j,lroteet1ng and ~r8aU'YiDB 

the ariDe envirollme.ot.aDd for lJl'Gvent1.na and controlllDa pollutlon.j6 

Aftr flve years of d1scuaalon _oAS the Gulf 

under the us,Piee ot the Un1 

r e, a reloul conference on pollution w ~.PO .57 
Eyentually & au1Ul.a ral conv_tlon 1;0 be ~cmoluded a\tO 

all Gulf stews Sa a oon1"ell"OAco at. ""a.U. 1ft uotobor 1977. the 

outco • ot wbleb 18 not ,.t known. However, the plan included 

a co-oJ.'d1l1&te4 p1'OgraIUQ to atucly pollutants and. their eft.eta 011 

•• a lire, develo:punt of' env1rolum.tal lAM884JI1leDt activlUe • 

water policha. protecw. ared. lDdusu1al • It 

&1ao 1Ilclude4 & 1 al acre lID' for N610nal COO,POraUon • .s8 

In Januar,y 1978 a nlted Batio cou1tte. 

lIet in Monaco to adopt a t1'eaty be1p1n, Saud! Arabia and wait. to 

Ice • .., the Gull tn. fJ:Oa iOlllltion.'9 'lb. protocol called for 

lIM OD certa1a .u~tance. beiDa d1achazpd into t.h8 eea. It.aa 



suggested that a blacklist should be drawn up for such substances 

as mercury, cancer-causing substances, persistent ol1s , and 

substances containing cyanide and arsenic.60 

A1:J regards fishing in the .persian Gulf, 61 Iran, Iraq, Kuwait , 

Bahrain, Oman, UAl!:, and Qatar are coo erating in the fom of an 

extensive survey team supported. by the United Nations ' Food 

62 and Agriculture OrlSDisation . Suoh a regional co-oper ation i 

of great significance. It is essential, for purposes of conaer­

vation as well as orderly planning, that lIore is known about fish 

resources before individual tates embark on ambitious projects . 

However, it has still to be determined. how far the joint venture 

will extend in implementing the co-operative plans . ong out-

standing questions that could be resolv d t meetings during the 

coming years will be the ownership of the new vessels needed to 

expand the Gu.):! catch. If this regional co-operation continue , 

one centrally-opera.ted fleet of modem freez er trawl rs m8iY be 

established. to replace the current project of each country dey loping 

its own fleet. Similarly, there could be 88ree ent on th location 

of processing and distribution plants to avoid th present haphaza.:tU 

development of facilities. 6J 

Regional arrangements and cooperation are also necessary to 

accommodate the needs and i nterests of the neighbouring land-locked 

Afghanistan. The current rules of international law are highly 

insufficient to explain the rights of access by land-locked ~tate. 

el ther for shi ent of cargo or for basing of a fleet. Th s 

arrangements should be ade through mutual and regional agreements . 

In the Gulf region, such an arrangement was made when Iran agre d 



to giv ore facUiti to Afghanistan through Bandar 

Ab 8 in the .. eraian Gult. 64 ow v r, th 1m 1e entation of uch 

agree ent 1 no 10 r favoured by Iran, now that COIUlunl t 

Gov. nt 18 in l-Owor in Afghanistan. 65 

Anothor hportant laBU regards re lonal coo ration 10 

;pro ed 8tahl1 ent of Gulf 00 OD arket. h 1kh Kalife. bin 

, has on vera! occasion 

eo on llleJt'Ket hould be tabl. ed. wi thin th 

Gulf region. 66 Thi would eana of avoid1q unn ce art 

dupllc tiOD of aJor infr tructural and induntrlal .proJec 

oth r foms of d velo ent. un a. far 1 tb.an ttl 

l ors1 Gul£ region, it i ~IIO to ta.bliah OD 

arket. 'lbo de lrabUity ot th formation of uob a t , 

stretching fro Iran in the w t to lad.e8h in th eut." 

first e~ ed by ltes !,ahlav1. ttl ... hah of , in 

April 1914.67 Tho gional Cooper tion for ~velo nt' aty 

stabl1shed in July 1964 by Iran. Turk i 811 aId tan prov1d.ed. 010 

collaboration in th cono 1c and technioal 

the 8UPPOrt. of Indl and .. ak1 tan for hi yro 8 CO on ar. ot, 

visl ted th subcontinent in lxruary 1910 . 6b 0 praDO od ... 

th :f'1rst te that an ov rland route be • tabl1ahed botw en India 

and Iran, (Iran ' 00 Gated ports could not copo with their v tly 

increased vol of cargo). 69 India oft red trail 1 t acUi t.1 

to .l:"ak1 tan for direct trade with ~'IWe .... adeah an Nepal 111 xet.um 

for siallar facUitie for trade through otaki tan with Iran and 

Af«han1atan. 7 r aldatan, whlch had already eX.PGri need cl1ff1culU 

gional Coo,lAtration tor lJevelo n1. grouJI'ing with Iran 

d 'lUrkoY', ~ reluctant to offer transit facU1 ties. 71 
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In the wak of the 1978 vi it of th Shah of Iran to .India, th 

Indian inieter of Forei Affairs ~roposed an .Asian relional 

economic coo era tion cbe • tar larger than the one proposed by 

the Shah. 72 This new c.he e Prollos d an uninterru,Pted iDt rChaDie 

of trade xtending fro Iran to the Indo- h1n ee peninsulsa. 73 

It went far beyond th bah ' s pro.,POsal. limited to ... ions bounded 

by Iran and liangladesh. Iran conveniently sought to keep botb the 

Arab and the South East Asian ocialia-e ' taws out of ttl anvi. eel 

common market. 74 0 matter what fom th 

takes , ita main hurdle is political. 75 

ian regional oooperation 

Finally, as another example of cooperation between the Gulf tate., 

mention hould be mad of the plan for a Gulf shipping organi ation . 

Saudi Ara.bia, Iraq, tar, The U~. Kuwait and Bahrain all partici­

pat in planning a joint shipping organization that will have 

10 ves el in enice by 19 aDd 1.50 by 19~.5 . 76 

I. THE LroAL DIVISIO OF MARINlii AREAB OF THi: P " IAN GULF 

or legal purposes the marine areas of th }lersian Gulf, like any 

other eea, are divided into different zones . oving from land 

seawarda, the Per ian Gulf i8 lesally divided into intemal 

waters, territorial aea, contiguou zone and xc1u ive fishing 

zones . be e legal divisiona of the maritiae areaa are studied 

in detail in the following section . 

A. he lnternal awn in th Gulf J;rea 

Internal waters in the region of the l'ersian Gulf consi t ostly 

of thoee on the landward side of the baselines used for measuring 



3.50 

the width of the territorial sea. he waters of regional porta, 

harbours, rivers and canals are al 0 parts of the internal watera, 

plus the waters between islands not farth r apart than the limits 

of the territorial ea. 

The 1949 Decree of audi Arabia included ttl following w ters .. 

the 'inland waters' of the Kingdom, (a) ba¥ along th coasts 

of audi Arabia, (b) the waters abov and landwatd from allY hoal 

not more than tw Ive miles from the ~audi Arabian mainland. or 

its islands, (c) the waters between the mainland of the Kincdoa 

and a audi Arabian island not ore than tw lv ilea fro. the 

mainland, and (d) the waters between Saudi Arabian i81ma not 

farth r apart than twelve mile .77 

Also Article 6 of the Iranian Law of April lZth, 19..59 on t rri'torial 

sea proclaimed the waters between th Iranian i.lands not farther 

apart than lZ mil as internal wat rs. 76 

Article 4 of the Geneva onvention on the Territorial Sea and 

the Contiguou ~on (1958) allows the method ot the 'straight 

baseline' to be employed. in aeaauring the territorial sea. 79 

Article S :provide that the waters on the landward ide of th base-

bO line form :part of th intemal waters . Since th e provisions 

are also confirmed. in Article 7 of the ICNT, 1 th implication 

of the 'straight baseline' method is of great 19nificance as far 

as the shelf-locked states (e.g. the littoral bta s of th }larslan 

Gulf) ar concemed. That is to sB3, the drawing of baselin •• 

does not make much difference in cases of coastal state ering 

the o~en as, which will haV an CODO ic zo of ZOO m11e.. But 

the applic tion of the '.tra1sht baseline' (rath r than ' low-water 
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mark baseline') affeots grea.tly the delimitation of the marine 

areas of the nclosed or mi- nclo.sed. aas between adjacent or 

opposite states. An example of uch a case ilS the Saudi Arabian 

necree of February 16th, 1958 . Artiel 2 of this decree state tbat 

the waters between the coasts of the kingdo and the shoals and 

islands extending out to 1, miles are ' internal watere' . 82 

Another crucial 1asu , with respect to internal waters, If the 

dlsB8X'eement between Iran and Iraq cone ming the bord rs of the 

Shatt-al-Arab or (as Iranians call it) Arvandrud. 83 The position 

of the Shatt-al-Arab is the moet important frontier dispute betw en 

Iran and Iraq and affects, both politically and legally, all 

marine i su s of concem between the two states. The ,position of 

the Sbatt-al-Arab is also 1m ortant to uwai t beoaus of her inter t 

in the implementation of the Shatt,-al-Arab w t r achem • f3A. 

The boundaries of the Shatt-aJ.-Arab which flows directly into the 

Persian Gulf are extremely important because of their effect on 

the delimitation of th territorial sea. '!hi s i aue will be d alt 

with in Chapter VJIund r the Sub-Section on the Iran-Iraq offshore 

boundary. The water border between Iran and Iraq in th 'hatt-al­

Arab was defined according to the median line princi le by the 

Treaty of June 13th, 197.5.8,5 

Finally the que tion of intemal waters of the archipell6io state 

of Bahrain require some consideration. Article 50 of the eN 

provides that the archipelagic State mas draw closing line for 

the delimitation of internal waters. However, Arti cl e 8 of the 

Text expressly states that waters on the ludward side of the 



baseline of the territorial sea of arcbi elagio states do not form 

part of the internal waters of the state . 86 The internal waters 

of Bahrain, therefore, are confined to rivers, b8f& and ports. 

B. Terri torial Sea in the ersian Gulf .. 
Coastal states have the right to exercise sovereignty over their 

terri torial sea. subjeot to the rights of innocent passaa. and the 

jurisdiction of flag s tates.87 The width of the territorial 8ea, 

which by definition extends beyond internal waters, is one of the 

most controversial issues in international law. states claim 

territorial seas rangillg from .3 to 200 miles. However, in the 

semi-enclosed Persian Gulf none of the littoral stat a claim any 

terri torial sea beyond 12 miles. 

The Council of the League of Arab states, 88 in its 31st SeaaioD 

(Cairo, March 1959) within a report on the esolution of UNCLOS I 

recommended to its members a movement towards a 12 mile terri torlal 

sea.89 In the area of the lersian Gulf, Saudi Arabia and Irlq had. 

already extended the breadth of their territorial sea to 12 allea . 

ther Arab states in this area did not then take an interest. in 

the recommendation - a parently because of the British protectorate 

influence. The aim behind the Arab League recommendation was to 

achieve a 12 mile territorial sea in the ~tra.it of 'l'iran and the 

Gulf of Aqaba90 as a seourity measure dllt'in6 the Arab-Israeli 

conflict. Later, sie;nifloant economic 1ntererts caused the 

extension to 12 mUes of the traditional j mU 11mi t of the 

territorial sea. by more Arab sta.tes in the l'ersian Gulf. Kuwait 

in 1967, Sharjah in 1~7 and Qnan in 1972 all extended their 

territorial aeu to l i,. .Uea. So apart troll Iraq, Saud.i A;rabia. 



u alt. ZharJah • 0 r ab j.) tea in (4ul had 

territorial e of J to 6 Ues until 1972.91 t. ~ nt., 

however, 12 mile be reg ad ttl &eneral ul tand.a.rd.. 

In U CLCS II, t hre co tal .;.It&t of the ~ ian <;ulf. .rran, 

Iraq and S udi tho • 4b n-.(JOlt r' d velo 

which ~po t.o fix t bre th 0 the terri torJ.al a 

at t r IVG mil •• 92. 'hi ro .)9 vote. to ;6 

wi th 1) bsteA tiona. Iraq i Arabi v ted. wet the Joint 

prop<) of ada and. US of & • 1x plua L.' fo ul wbll ken 

a t.ain .9.; 

legal controveJ."l'l.¥ over the bre t of th territorial a 

arisen beeau of th conflict of 1n tw n eli ferent 

f,tate. he nature of th national 1nt r 

is 0 wiows in th 

of th 1: ralan ulf 0 r.rltorlal a. '.(h arly oU 

cone s10n in th re ion of the J: rolan Gulf' BUch jJ'Ja:c:t 

Iran 1901) , .rClraq 192..5) an A ("0 aan 1933) III 

to territorial waters , and only fro 193 onward ex territor al 

waters includ. in oil conee ions.94 id-19Ju's warda 

when t elmo10 cal vancas mad the explol tion of the 1Deral 

resourc of the au ar1n are a real1t,y, the co 

the ian Gulf extend in 1r territorial a. 

Iran in 19]4 audl Arabi .in 1949 w re the irst 005 

exte th 1r rrltorial to L. 110 . t.l 1 It%'ab1& 

and Iraq in 19..5b. lr in 19..59, Kuw t in 1967. oJilarjah in 197v aad 

LIl8n 1n 1972 xtend.ed their territorial ae to 12 mUe . 9.5 



a result of an' ex lon of lt6 nitor 

:"trait of Homuz i8 nOli ntirely contained within terri tor1&l 

wators of Iran am • t • th mio ,of 1flc c 

to investigate th 1 al status of ""trait ot homuz . 

1. I'he Legal Jtatus of th >.I'tfait of Homuz 

It 18 en rally acce ted that all iUlf end. 

1 terri tory of ore than on 1i t tor , non-territor • 
'I'his wall e tab11shed opinion, h Id b¥ tho aJax-ity 0 international 

la .y re, i8 now di uted by a n ber of Jtat s who cl ~~ltor1al 

rishtG over uch w tar 

he tter of !,aol~,1Cr through th trait. con titu of rritortial 

w te:re, n ada ¥ cW conaid. ration. J.rof 

has no • the are 116 trai wh ch waul be 0 n tirel, 

territorial 1£ adth w to be ace.l' .96 tbese. 

trai 1nclude the i , th citrai t 01' '" \ , the 

ring traits, liab-ol- andeb and th uz.97 

he pass86 through th 'trai t of 1 0 uz 1 of uniq u 18DUl ce 

becauao of its strate i c and cono 1c 98 ;portanc. lr . lraq, 

audi Arabia, uwait, U and n tar call ctlv l.y GUllplied bout 

4) r cent of th non-\.. un! t world.' for 011 in 197.5. 99 

Almost all Gulf' t out through • Accomiq 

to an ann unc ant by an1an offlcial in 1969. • Iv t,o 12 abipa 

including oU tank rs. thro h th wtrai t 0 ormuz every 

1 hour. that en oil through 

ormuz ev ry n inu 10 the third. or fourth ieat 

inwmational strait. 10 S ot toDD . lu2 T &tu entJ.on 



statistics demonstrate that freedom of navigation through oxmuz 

is vitaJ. to the national interests not only of the Gulf states, 

but also of the ~t1re industrialised. world, especially We tem 

E.'uro pe and J a. an. 

In any ilitary confrontation in and around th ersian Gulf, the 

~trait of Homuz would be th first target. lO,) During th p t 

decad or so several outside instance (SlAch 8.8 th Egyptian 

involvem nt in the Yemeni civil war of 1964 - 67, the pan-Arab 

movem nt among the Gulf tates, the British withdrawal first fro 

the area east of the Suez , 1968, and lat r from the Gulf, 197\) 
104 all chaUenged the stability of th Gulf s a-lan s. The maJor 

outside thre t 1s usually thought to be the USSR. This 1 aua;ge ted 

not only by the oonservativ Gulf Stat and the Uest, Q1t al 0 by 

the Peopl 's Republic of China which advocate a regional Gulf 

Security act against the Sovi t threat . lOS In addItion to thia 

supposed Soviet threat, there have been ugg stions about the 

formation of a special force in the United tat s to intervene in 

the }ersian Gulf if necessary .106 There have been also reports 

tha.t Israel is prepared to attack Ara.b oil installation in th 

Gulf .107 

The major regional challenge to the freedom of navigation through 

the tra.1 t of Hol.'mUZ is the build up of so histicated shor 

facUities .108 and the developnent of seaborne air power capabllitiea 

by the coastal states •109 The radical Communist inclined movements 

in the region, supported by Iraq and .People ' s !JGIllocratic Republic 

of Yemen, are also challenging the security of the southern shores 

no 
of the ' trait of Homuz. The ost active radical movements 



are the lOliular Front for the Liberation of (;man and the Arab ulf 

III LV G) in Dhofar, Oman, and the se.c>aratist baluchistani 

oven t on the Irano- akistani border .112 he vemmen t of 

Iraq has apparently withdrawn its sup~ort from these movements. 

arch 7th, 1976 Iraq's I<oreign ~ inister received an ani 

delegation to discuss navi ation through the 'trait of Hormuz , 

and in APril an Iraqi ambassador was a pointed to VIIlan , a move 

which was folJ.oWed in June by sever anti-Iraq pronouncements from 

rty . il3 Despite the Iraqi-umani di lomatic r lationship, there 

was a successf'ul bomb attack by the Communist local rebels on a 

tanker passing thro h liormuz in ecember 1977. ODllUZ was blocked. 

for several hours before the ship could be moved. Aft r con ul t-

ations between the bordering ~tates a fUrther me ting was arranged 

in eheran to discuss the problem . 114 A art from the Go uni t 

local movements , other regional threats to Homuz security include 

territorial dis utes over certain islands between Iraq and Kuwait 

on the one hand, and between unan and the UAt;. on the oth r . 

AIIlong the ulf tates the Govemments of Iran and an , apprehensive 

of boviet- raqi ambitions in the ~eraian Gulf, represent the non-

ommunist conservative position. '!'hey regard the ' rogressiv ' 

powers such as Iraq, .eople's Vemocratic epublic of Yemen and some 

local liberation movements such as .t'FLO in lJhafar, uman) as 

threatening the security of HODlluz . Another view, held particularly 

by Communist-oriented observers, claims that it is Iran which is 

challenging the freedom of navigation through Homuz . The 

' progressive' Arabs also accuse Iran of threatening 'the Arab 

character' of the ulf .115 



.... ince both Iran and · uman have 12 mile t rri torial seas, the 

trai t of honnuz. is now wi thin the limits of the territorial waters 

of thede utates . .1IUrthermor, the ani Law OD darine J: ollution 

control which entered into force on January 1st, 1975 e ten ed 

116 the u1tanate's jurisdiction up to 5G miles from the coast • 

.tt'or .ractical reasons Iran and uman , which have agreed on 1>rovisioDa 

for joint defence of the navigable channel in the oJtrai t of liomu"Z., 

jointly patrol in these juri dictional waters to control P011ution. l l ? 

In 1977 th hah of ran paid a oJtat visit to ()m.an during which 

he e phasized the two ~tates ' joint responsibility for th s curity 

of ormuz .116 It is now established that as eo.r1y as 197 j ran 

had gained some control ov r the maritime traffic through Hormuz 

in the name of pollution u~ervision.119 

The present Irano-vmani control of the ~trai t of lormuz i thought 

to be ~tentia11y hazardous e pecial1y to the right of fr edom of 

120 navigation by non-littoral ~tates . Lxtreme hypotheses , auch as 

the oss ibility of the irrational diverting of tank rs or the 

'closing ' of Hormuz , make the argument more dramatic . in practice, 

however, such hy~othetica1 abuses by the bordering ~tates of Hormua 

would not be tolerated by the international community in factual 

terms, by the 11ajor o Wfers ) .121 'lhis is evident, particularly in 

political terms, when the value of the Gulf's oil to Japan and the 

west is considered. This is why Iran has repeatedly made it cle 

that she would build up whatever military force would be necessary 

to keep the trait of rlormuz open and safe~uard the flow of oil from 
122 

the J." ersian Gul f to • any free country ' . .trurthennore , all 

bilateral agreements and joint declarations made by Iran and vIllall 

specifically refer to freedom of navigation through }iOImuz . A1 0 



Article Five of the Iranian .t'rocl a.tion of uctooor jcth, 197 ... · 

concerning the !9Cclu ive iehing .... one of lran guarante s th right 

of international navigation exercised within lrants exelu ive 

fishing zone.123 

Th ri ht of innocent i,iass e through the t rritorial se . rov1d. 

124 for all .Jta.te in int mational law, and the criteria for 

Jlr hlbition of passage as non-innocent, ax not defined . At ta. 

1 ~ the united bt te propo ed that the sole test for d termining 

innoc nce of laBsage be th ecuri iy of th coastal tat. u r 

xtre e 'proJjOsals referred to 'interest of the coastal dtates' , 

in order to seek unlimited freedom for the coastal utates to 

determine w t those interests IIll ht be.125 In the United ationa 

&ea- d Committee, the United vtates ~ro~ ed July juth, 1971) 

that in straits used for international navigation all shi~s d 

aircraft h uld enjoy the arne freedom of navigation and ov r­

flight for the purpo e of transit through and over auch str.aita 

126 they do on the high seas. l'he uni tad. in do, the U~.;IR. 

ustralia, th • etherland , and orwa,y all e xpres ed their upport 

for this American proposal . Indonosia, on the contrary, stres ad 

that he would not accept ro~sals which claimed more than 

existing right for warships, subnarines and military aJr:crafta.127 

The ~~ later submitted draft articles on July 25th, 1972 which, 

similar to the American ll'o,aJoaal, provided that all hipe in 

international straits used for navigation between two areas of th. 

high seas should enjoy the Gam fre do of navigation as th y have 

on the high seas. 

straits the co tal -.Jtates might designate corridors, but no .jt te 

would be entitled to interrupt or stop the transit of shiPS.l2b 



ere was a shar!) con trover y 8DlQll the 1 i t toral ta of the 

.I: ersian ulf as regards the legal r ime of the trai t u eel for 

international navigation. Iran an umall took th lX> i tion that 

the regime of s tral ts which are part cf the territorial ea 1 the 

same as that of any other portion of th territorial ea. It is 

und r tanda le that Iran and lill'lan, woe t rri torial waters include 

tho en tire body of ormuz, claim sovereign ri ts over it. All 

oth r ulf btate held that th nature of t 9 international 

strai ts such as Hormuz, although wi thin the limits 0 th territorial 

waters, necessitat d an entirely di fer nt legal status from that 

of 'territorial se t hat is to sa;y that all ili ary and non-

militaz1vessels of all ~tates have the right 0 ree navigation 

through Hormuz in time of peace. 129 

uman sullnitted detailed draft rules to u w~ r.u on navigation 

through the t rritorial .sea, including straits which are used for 

international navigation . l jU he UlIlani ,Pro"",o al recognised only 

the right of innocent passag and not a regime free n ~igation 

in straits u ed for international navigation but longin to 

territorial a . 'h VInani draf't articles s ecified certain 

provision as to the innocent p age of non- ilitary ve 

through international traits . se provisions 0 ht com~llance 

with the laws and regulations of the coastal .:>tates by foreign 

ve.. The umani proposal m ntioned that coastal ~tates could 

require foreign ilitary ves 81a in tran it to giv ~rior notifi-

cation or to obtain rior authorisation for passage. his ,Proposal, 

amounting to xclusive jurisdiction oi the ~tates bordering upon 

international straits, was supported by China, ljl but predictably 

opposed by all big maritime ~wers. 



All Gulf stat s , exel ing Iran, totally opposed the umani proposal . 

The Iraqi delegation at the econd ~ommittee of uHCLc~ III Caracas, 

1974) pro~osed an unconditional right to fre navigation through 

international traits which join two parts of the high seas 

whether open or s mi- enclo ed seas) . Bahrain , Iraq , \.uwait, atar 

and the U sj?onsored a proposal which def ined the tem ' strait 

used for international navigation ' as any strait connecting two 

parts of the high seas and cus tomarily u ed for in tema tional 

navigation. 1 J2 This pro¥osal , similar to that of the UJ\L in th 

forth ~ession of UNO ~ III April 27th, 1976) . im~lied that claims 

by utates bordering upon international straits to 12 mile territ orial 

sea should not change the legal status of these straits. According 

to Articles J4 - )0 of th Ie T the xtension 01 the territorial 

sea does not change the legal status of the international strait • 

'lhe Ie 'L', whi Ie recognising the soy reign rights of th .:>tat e 

bordering the strait , (Article ~4 (2»), confirms , howey r, the 

'right of transit passE18e I through internatior 

~Article ..)o).lJJ 

..,traits. 

Ihe international custolnary rul s .lJrovide th right of int rnational 

n~vigation through international straits between one part of the 

high seas and another yart of the high seas or the territorial 

seas of a foreign tate. lhi position is based on thu Ion 

establisheu principle of th freedom of the ~eas and the right 

to innocent passage . l )4 At yresent, howeve~ Gv coastal ~tates 

s ,ecifically require prior permission or noti1ication from warships 

wishing to nter their territorial seas.l~ 5 It is to be huyed that 

a study of ~tate pract ice on the subject will succeed in ascertaining 

the objective criteria and factorsibr sus~ension vf the ribht 01 

innocent passage . 



~I 

t may be concluded from the fore oi that the rig lt of inter-

national navi ation through int rnational straits which are part 

of the territorial sea is subject to some ualification . lVbat-

ever the criteria for sus ens ion of innocent passage may be , it 

is ~ least established that the coa tal tat s are not actually 

'prohibited from S.lS ending a passage as non-innocent. 'his viow 

is su port d by tate ractic such as that of the unit ~tat 

1971), i ria 1967) and Vi tnam t1965) . lj6 

The Buspension of assage mat alsot~ex rcised within those 

international straits which have ' become entirely contain d within 

territorial sea. Under conventional and custormary rules of 

international law there i now no tron obj ction to the tw Iv 

mile limit of the territorial sea. or is there any tablished 

objective set of criteria to r vent the coastal ~t tes from 

suspending the right of :pa.S,sage through their t rritorial wat rs. 

Ther fore once the juridicial status of a strait is altered by the 

extension of the territorial sea, the coastal ~tate concerned 

may suspend assage within their territorial wat rs as non-innoc nt . 

Thus , if Iran and an do not ratify the envisaged Lonvention of 

L they may well continue to claim that the freedom of navigation 

through the trait of ormuz is subject to the sovereign rights 

which they exercise within the 1 its of their territorial sea. 

he majority of the ulf ~tates, however, do not accept the above-

mentioned contention held by Iran and vman . i:>audi Arabia, Iraq , 

Bahrain, Q;)tar, h.Uliait and the 1JA.c. all uphold that the extension of 

the territorial sea by Iran and uman may not alter the legal status 

of the international trait of Ho.rmuz . Dr. Ii. Al-Awadhi, of the 



University of uwait, suggests two solutions. ~irBt, to regard 

ormuz as an international strait 0 en to all lIttoral and non-

littoral ~tatea , as rovided under the ~econdly, to ado t 

a ecific provisions by means of a regional agreement among the 

Gulf utatea. lhe ~ro osed regional convention, she suggests , 

should provide the right to free navigation thro h Hormuz for 

both military andmn-military v saels of all Gulf ~ta.tea . The 

military and non-military vessels of the non-littoral tat would 

be aubject to the right of innocent assage.137 Accordin ly, 

Iran and an would be able to suspend the .,t:Iasaage of only non­

littoral ~tates as non-innocent. 

2. e fractice 

In any negotiations to determine the boundarie of th ubllarine 

areas in the .L ersian Gulf, the lack of uniformity bet 1 

tates in the breadth of their territorial sea is of pecial 

im ortance . Because the continental shelf, in present legal terms , 

begins from the outer limit of the seabed and ub-soil of the 

territorial sea, the exten ion of the territorial sea considerably 

affects the division of th continental shelf between adjacent or 

o posite ~tates . The breadth of the territorial sea also affects the 

delimitation of the contiguous zone, exclusive fishing zone , an 

exclusiv economic zone. This means that when the breadth of the 

territorial sea of two 0 yosite or adjacent ~tates is di fferent, the 

otate whose territorial sea has the shorter breadth will be apportioned 

Ie ser marine and off hore ar as, that is, i£ the equidistance 

'princi~le alone is a~plied. herefore dis.,t:lutes over~e determination 

of marine and submarine areas give rise to a question concernin 

the limits of the territorial sea of any two s tates involved . 



rrof saor 'ran ois at the l.L(" made it clear that "it would be 

impossible to fix a boundary between two continental shelves 

unless agreements were forthcoming as to the demarcation of 

terri torial waters ... lJ8 .ihile this attitude maJ often prove 

irr levant to coastal ;;;;tates bordering ulJOn open eas , its validity 

cannot be questioned in res ect of such semi-enclosed seas as the 

ersian Gulf. 

The follolving study is concerned with the ractice of the littoral 

states of the ersian Gulf. It examines legislation, roclamations, 

and conce sions regarding the limits 0 their territorial. eas . 

1lWi 

Iran has assed three items of legi lation definin the breadth of 

her territorial sea. The Law of July 19th, 19)+ on the delimitation 

of Iran's territorial sea and zone of maritime control, de fin the 

terri torial sea of Iran as extending to ix miles from the low­

water mark.1J9 A contiguous zone of six miles for ecuz'ityand 

defence purposes was also rovided beyond the territorial sea. 

Later the w of June 19th, 1955 concerning the continental elf 

of ran confirmed the enforcement of the smile limit to the 

140 terri torial sea. This • six plus six' formula was amended by a 

draft law sub'lli tted to the 'enate on lJecember 2uth, 195 .141 '!'his 

142 bill was finally assed on April 12th, 1959. It received the 

Hoyal Assent and was brought into force on !' ay 2nd, 1959. Article j 

of this Law extended the territorial a of Iran to 12 miles. It 

further provided that the baseline of the Iranian territorial sea will 

be determin by th Government "with due regard to the established 

rules of ublic international law". J) site the silence of th 1959 



Law on the question , it is assumed that the rovi ions of th w 

of 19;4 r garding the baselines of the t rritorial ea main in f orce. 

rovided in Article One of the 1934 Law , the low water line i 

the ba eline for Iran ' s territorial a . Also the provi i ona of 

Article :3 2) of the 19.>4 :w which ado.pt a trai ht bas line for 

certain ~a and island , ax as um t in force . aline 

for Iran's territorial ea, namely the ranian low-water line, was 

ma.pped accurately to de mine th undaxi tw n nshora an 

ff h ·1 t ""anted b,v Iran .14) o s or 01 agreemen __ ~ 

1959 anian Law on the territorial ea w challenged ~ the 

United Kingdom because of the latter's protecto ate r l at i on hip 

with the Arab ' irate at that time . l44 ote 

of rotest, dat ctober 12th, 1959, was addressed to an ' 

inister of oraign Affairs . 'fhe 0 , referring to the Iranian 

Law of A ril 12th, 1959 stated that the United in dom Government 

could not rec gnise unilateral claims to a breadth of territorial 

sea greater than three miles as valid under international law . 

It was also stated that the .ari ti h (,;overrun nt did not regard th 

Iranian unilateral extension of her territorial ea as binding upon 

British shil>p i~ or aircraft .145 

he validity of the unilat ral xtension 0 the t r r i torial a 

to twelve miles was also at that tilne debated by 130m intemational 

lawyers . l46 ere i t was argued t hat a unilateral extension of t he 

limits of the t rritorial a was not internationalJ..y'talid, unless 

147 it was recognised by the other s tates concerned. his de bate 

will be further discussed below in the bub-bection on bharjah ' s 

territorial sea. 



The ranian vernm nt, countering the united Kingdom's protest, 

stated that she regarded the twelve mile extension of the territorial 

sea as essential for national security. From 1 2 onwards the 

presence of itiBh warship in Iran's territorial waters and the 

ext nsion of military o~erations by the nited Kingdom towards 

the Iranian islands and J:iOrts had challenged th sov reignty of 

Iran in the Gulf .14 In the oil nationalization of 1951 the 

resence of the ritish fleet in the ersian Gulf had been used 

as ressure against .iran. The .british Government had sent the 

cruiser 'lauri tius to the 1 ersian ulf, frozen ranian assets and 

seized a few tanKers carrying lranian oil .149 'he security 

interests of the coastal tates have always been tak n into acoount 

in tates ' ractice , es~eially amon Afriean- ian ~tate , in 

determining the breadth of the territorial sea.150 egardle of the 

above-mentioned legal ar ents the trate 1c and ¥olitical 

interests with respect to the breadth of the territorial sea 

were considered to be in themse.1 ea 'hi hly important aycholo i eal 

factors,.15l ~imilar arguments war advanc d by Iran for the 

seizure of Abu l' usa and Tunbs in 1971. 1:£ these islan s were 

attribut d to Iran, her territorial sea would eAtend continuou ly 

to within some 20 miles of the Arabian coast. 

Saudi Arabia ' s three-mil of territorial waters were included in 

Aramco consession 193~). Lat r the ~audi ~ecree of ,ay 2 th, 

1949 defined ",audi Arabia's territorial sea as '-including a distanc 

of six nautical miles from the coastal sea which lies out ide 

the inland waters of the ingdomtt .152 .dr . Ahmed ")hukairy, the 

Chairman of the audi Arabian .1Jelegation to the l"irst and econd 



LuS (195 and 1960) , pressed for the adoption of a draft 

resolution which would extend the limit of the territorial sea 

to 12 miles . He advanced several arguments a&ainst the counter 

joint Canadian-United. ::.ltates pro osal of the ' s i x .J:,lus s ix ' 

formula . 15) It rras on imilar lines that o.)audi Arabia issued a 

oyal J)ecree con~erning the 'l'erri torial uea on II 0 bruary 16th, 1958 . 

Article Four of this ~ecre , re~lacing the 1949 provisions , s tates 

that the te~orial sea of Saudi Arabia lies outs ide the inl and 

waters of the Kingdom and extends for a distance of 12 miles . 

Article Three states that the inland wa.ters of tiaudi Arabia 

incl ude a) bays along the coast, ~b) tho wa ters above and l and-

ward from any shoal no more than 12 miles from the mainland or 

a Jaudi Arabian island, (c) the waters between the mainland and 

a :"audi ieland not more than ] 2 miles from mainland , d ) th watera 

bet ween ~audi islands not farther apart than 12 miles . l 54 

Article Two of the raqi Law .No . 71 of 195 xtended the territorial 

sea o.f raq to 12 miles measured. from the low-water line of the 

Iraqi coast . ISS Article Three provided that in cases where the 

territorial sea of another ~tate overla~s with the Iraqi territorial 

sea, the limit s between the two territorial seas should be determined 

by agreement with the ~tate concerned in accoraance with the 

recognized. rules of international law or such understanding as ma:! 

be reached betwe'en the two tates . Iraq has not yet settled her 

offshore boundaries with Iran and uwai t . However, in 196b, 

following an Irano- uwaiti joint communiqe on this iSBue , Iraq 

fUrther em ised her adherence to e rules and principles of 

international law in ]aspect of the delimitation of offshore 



boundaries. Iraq s},Iecified that she would no t recogn i ze... the 

proposed ran- uwai t offshore boundary of 196 ince it encroached 

u}on Iraq's territorial waters an continental helf .156 

&u. a1 t ' s territorial sea was assumed to three miles under the 

British protectorate relationship . his was includ in the conce aion 

granted in 1934 to Kuwait uil Lo . Ltd.. 'h sil-mile breadth of 

the territorial sea was fixed, long before huwait's independence . 

on June 18th, 194(; . '!he documents then signe by th ttuler of 

Kuwait were intended to affeet the delimitation of the territorial 

waters of the eutral ~one between Kuwait and au i Arabia . l5? 

This was later confirmed in the revised concession made to the 

Kuwait uil Company in 1951.15 The audi Arabian Vecree of 

February 16th, 195B extended. the 'audi Arabian territorial sea 

to 12 miles, but retained the six mile limit Hith respect to the 

eutral ~one.l59 

e Ruler of ~uwait issued a Deer on December 17th, 1967 re arding 

the delimitation of the breadth of the territorial sea of ~wait 

to 12 miles from the basolines 0 the mainlan an ' of ~uwaiti 

islands. Article Two established the taselines of uwait ' s 

territorial sea as follows: 

"The baselines from which the territorial sea of the ~tate 

of uwai t is measured ar established. as follows z 

a) .:hereas the shore of the mainland or a Kuwaiti island i 

fully xposed to the 0 en sea, the low-water line along the 

coast is the baseline J 



(b) Where there is a ,lJOrt or harbour, the outer-mo t perman nt 

harbour works which form an integral art of the harbour 

system are consid red as fonnin art 0 the coast; 

c) there there is a low-tide elevation situated not ore than 

twelve miles from the ainlan or a uwaiti isl d, th 

outer edge of the said low-tide 1 vation c nstitutes th 

baseline or measurin th territorial a 0 the ainland or, 

as the cas B3 be , of th island off whic the elevation i 

situated; 

d) In the case of uwait &3, the waters of which are internal 

waters , the l:e.se- lines is the closing line acro the ntrance 

to the stablished in ~l to o . 12 of 1964 regarding 

s:r ention of the .tollution of avi ation waters by ull . ,.161 

.Bahrain consists of an archipel380 of Bahrain lsland xtending 

some ) 1.1 miles from north to south an l ' mil 

an some 'U smaller iSlands. ince thi 

om east to we t) 

of islands form an 

intrinsic eo ra hical , conomic and ~olitical entity, ~ain f all. 

within the le al definition of 'archi,tlel ic tates' as de ined in 

various negotiating texts adopted at un\.~ 1 . As will be seen 

below, this status is relevant to determination of the limits of 

the territorial sea. However, Bahrain has not yet promulgated 

any national legislation as re ards the definition of her territorial 

sea. 

'llle legal background of Bahrain' 6 territorial a m~ be outlined 

as folloWB I 
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The United ingdom introduced her extra-territorial civil and 

criminal laws of ~iti6h India into Bahr~ by the bahrain urder 

in council .162 Article 12 of this Order stated that the Foreign 

Jurisdiction Act , l~O should ap.t>l y to .t3a.hrain, as if she were a 

l3ri tish olony or 1 ossession. The Urder l'Ihich was finally brought 

into force in February 1919,163 enforced the Britis h jurisdiction 

within the limits of the territorial waters around Bahrain Islands. 

un grounds of the ~itish practice with res ect to~e limits of 

the territorial sea, Bahrain ' s territorial sea, before her 

independence , was considered as a belt of three miles . At present, 

since Bahrain has not yet claimed any territorial EBa rights farther 

than three miles, this limit must be considered as the seaward 

limit of Bahrain ' s territorial sea. However, lJr. lj . Al-Awadhi, 

wri ting in 1977, argues that the 12 mile lint! t m~ be a plicabl 

to Bahrain . &he contends that as established in the A -Dhabi 

Arbi tration Cl\Se the contemporary trend as to the breadth of the 

territorial sea should be considered as a~plicable to those 

vtates without a fixed territorial 8ea.164 

The territorial waters of .oohrain and ';)audi Arabia over1aI-ped in 

195b as a resul t of audi Arabia ' s claim of 12 miles territorial 

sea. 'he iwo tates, immediately defined their maritime boundaries 

on February 2Znd , 1956.165 

In the absence of any national legislation concerning Bahrain's 

territorial sea, it is necessary to discuss the relevant rules of 

international law of the sea with respect to the archipelagic 

Bahrain . The 195 Geneva Conventions on the Law of the ea did 

not differentiate between archipelagic and other otates . The 



270 

currently develo ing law of the sea, however , has recognised specific 

status for archipelagic 8tates . Article 47 of the ., provides 

that , 

Itl . Nt archipelagic .,tate may dralf straight archip lagic 

baselines joinin the outemost points of the outermost 

islands and drying reefs of th archi e1 .tIrovided that 

within such baselines are included the ain islands and an 

area in which the ratio of the area of th water to the are 

of the land, including atolls, is between one to one and 

nine to one . 

2. The length of such baselines shall not axc 1 nautical 

miles ••• 

J . he drawing of such baselines shall not depart to any 

a preciable extent from the general conf 

a.rchilielago . 

ation of .the 

4 . uch baselines shall not be drawn to and from low-tide 

elevations, unless lighthouses or similar installations which 

are 1I6:rmanen tly above sea level have been bull t on them or 

where a low-tide elevation is situated wholly or artly at 

a distance not exceeding the breadth of t he territorial 

sea from the nearest island. 

5. The system of uch baselines shall not be applied by an 

arch! lagic i.)tate in such a manner as to cut bff from the 

high seas or the exclusive economic zone or the territorial a 

of another state . 
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6 . '!be archipelagic ~tate shall clearly indicat such 

baselines on charts ••• 

7. f a certain part of the archi~elagic water 0 an 

archipelagic tate lies between t~10 parts 0 an iDma diately 

adjacent neighbouring .:>tate, existing rights and all oth r 

legitimate interests which th latter ~tate has traditionally 

exercie in such waters and al rights stipulated und r 

agreement betueen those ::,tates shall continue and be 

respected. 

o . F'or the purposes of com,iJuting the ratio of water to 

land under paragraph 1, land areas may include water lying 

ithin the fringing r eis of islands and atolls, includint; 

that part of a stee sided ocoanic plateau which is ncloeed 

or nearly nclosed by a chain of limestane island.s and 

drying reefs lying on the perimeter of the plateau. 11166 

Article 4b of the a ' ~ther states that th breadth of the 

territorial s a, the contiguous zone , and the ~, as well as th 

limi t of the continental shelf, should be measured from the 

ba. elines drawn in accordance with the aforementioned provi iODS 

of Articl 47. These provisions, except those designed for 

oceanic archipelagos, can be regarded as applica ble to bahrain . 

I t i , however, debatable whether the provisions of Articles 47 

and 40 should appl~ indiscriminately to all di fferent geographical 

formations of archipelagos, including those such as ~ahrain located 

in seml- nclosed seas. 
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vensen , writing in 1950, has drawn distinction ween coastal 

archi el~os ana. mi -oc an archipel os . t.oastal archi,pel os , 

such as the orwe ian ~kjaergaard , ar those situate so close to 

a mainl d that th y may :reasonably be consid~red as :fOrming an 

outer coastline . The mid-ocean or out1, ing) archi ela&os are 

grou s of islands si tuat out in the 0 0 an at uch a distanc fro 

the coasts of a firm land as to be considered as an indep ndent 

entity rather than orming outer coastline of the m land .167 

Also it' obvious that the tatu of oceanic archi el os uch as 

Indonesia, Ja an and the .I. hill i.fl in es is comj!letely diff rent fro 

the tiny archi elagic Bahrain situate in th shallow s~ i - nclose 

~ersian Gulf . herefor , th rovision ado ted in Article 47 

of the <.. I do not seem to provide the most e uitabl solut i on f or 

the delimitation of offshore boundariss between vabrain and h r 

neighbouring ~tates . 

~tar has not issued any particular decr e a :regards her territorial 

sea. However, both the tari J.roclamations , on on the continental 

shelf ~1949)166 and the other on the ~~ 1974) ,169 have expres 

that these areas are beyond the limits of atar' territorial 

sea . n the absence of any s,t-ecific reference to the wi dt h of 

Ir@.tar' territ rial sea, it is assumed that the limit be no mor 

than three- mile from the low-water mark on the cast . This 

assumption is based on the British sponsore customary rule of 

three-mile , uj!yorted by the Abu-Vhabi Arbltration case , 1951 .170 

atar's territorial ea overlap~ed the territorial waters of 

audi Arabia , when on ebruary 16th 195b ~audi Arabia extended h r 
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territorial sea to 12 miles. Article beven of the audi Arabian Vecree 

tated that boundaries between the territorial waters of ~au i 

Arabia and of another 'tate should be determined. by mutual 

agreement in accordance with equitable princiyl 171 audi 

Arabia- atar offshore boundaries, however, unlike those between 

Bahrain and ~audi Arabia, have not yet been defin d due to conflicting 

territorial claims. There is a d i .• ute between .:Iaudi Arabia an 

atar over the demarcation of their common land frontiers . baudi 

clains the southern shore of the ersian Gul w sterly from a 

point between al-i ughairah and al-t aria on the coast of JJhafrah 

to a point on the southaast rn coast of t h ~atar ~enin ula. l72 

I t has been argued th t such ~ta.t s in the j,' rsian ulf as tar 

which still conform to the traditional thre -mile limi t m~ oppo e 

th extension of l2- mile limit of the territorial sea by th 

neighbouring ::3tates. l7J . his argument, advanc d by lJr. Al-.Baharna 

in the late 196u ' s, i not acceptable at pre ent, sine during 

the last decade the trend of l2-mile limit of the t rri tor i al B 

has been incre ingly accepted by the international communit y.l74 

This is why, as already mentioned, 1.Jr . AJ.-Awadhi avour t h 

application of the 12-mile limit to those Gulf ota e , such 

~atar and Bahrain , which have not y t fix the limits of their 

territorial 6eas .175 

lJM 

APart f r.-om tlharjah, no other member otate of the ~ haa issued any 

specific proclamation on the extent of her territorial sea. In 

the absenc of na t i onal legi l a tion, and especially on the ground 

of the previous protectorate raationah1kl t w en the ~irates and 

the United. Kingdom, it is assumed that the three-mile limit 
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justified on two legal es; firstly on the ground of th 

internationally-recognised inimum limit of the territorial sea, 

secondly on the ground of the ~revious British practice for her 

protected .t!.lllirates in the Persian Gu tl . 

The Abu habi arbitratar, in etroleum evelopment Trucial Coast) 

Ltd. V • ...,haikh of Abu habit 1951 argued. that the term ' sea waters ' 

mentioned in the 1939 Concession could not be interpr ted as 

' territorial waters ' and thus the territorial sea-bed was excluded 

from that Concession . However, Lord Asquith did not acc t this 

argument and decided that Abu Dhabi in 1939 had had a three mlle 

belt of territorial sea.176 Since then the three-mile limit of 

territorial sea has been adopted b.Y some ~irates within their 

oil concessions. l ?7 Despi te the 12 mile standard which prevails 

in the Gulf , it is assumed that, except in the case of ~harjah, the 

territoial sea of the entire UAE remains at three miles .l?b 

The extension of ~harjah ' s territorial sea to 12 miles is extremely 

important. The circumstances surrounding its inst'l tution may be 

outlined as follows; 

The island of Abu 1 usal ?9 which has a .J:lO ulation of three hundred, 

is located thirty eight Ues off the coast of -.,harjah . l'his land 

as well as Greater and Lesser Tunbs has been disputed between Iran, 
1 v f::,harjah and Ras al-Khaymah. A map prepared by the oyal 

Geographical ~ociety , lb92, showed the is ds as Iranian territory.lbl 

However, following the appointment of an Iranian Governor of 

Lingeh, the asimi 'haikhs eros ed to the Arab Briti h 
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claimed that the sovereignty over thea islands lay with ~haikhs 

of as al-.l\haiJnah and bharjah . Because of british pressure , 

th refore, the Iranian attem ts to establish customs orts and 

hoist their flag on Tunbs and Abu tusa was short-lived.182 
In 

practical terms the island of Abu l' usa was under .Jharjah ' control. 

In 1964 .:>harjah and Umm a1 uwain delimited their bounda.:t'ies , 

and it was agreed that bharjah e1 Abu u.sa and it territorial 

sea of three miles . In .uecember 1969 ttes Gas and il Com any 

obtained a concession from the ruler of ~harja.h to ex lore and 

drill:lOr oil within all his territories including the three mile 

s a.-be areas adjacent to the coast of Abu l' usa. In i"ebruary 197U 

the uccidental ~etroleum Cor 0 tion which held a s ' ilar concession 

from lAm", 0\· Quwain discovered a very . romisi ' depoei t nine U s 

off the coast of Abu lusa . owards the end of i; arch 1971J the ruler 

of oharjah issued a. decree , which was ted uepte.ber 10th, 1969, 

eclaring that his t rritorial waters extended up to 12 iles fro 

Abu i'lUsa . It would an that the area discover d by 0ccidental 

would no longer belong to Umm al- uwain , but would now belong to 

harjah. hen on pril 5th, 1970 a sup~lementary decree was 

issued by the ruler of bharjah xtending the territorial waters 

of ~harjah to 12 miles. lbJ 

e nited ingdom's litical agent in the .ersian ulf did not 

agree with 'harjah's unilateral extension of her territorial sea 

to 12 miles. lowever. a repre tation by harjah to lran resulte 

in Iran's inforning the nited ingdom that in their . ew Abu L' usa 

and its 12 mile territorial ea. liere under the overeignty of Iran . 

nen the nited Kingdom recomm nded that the ruler of Umm al-~uwain 

should no longer ~ rmit ccidental to operate within a 12 mile 
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radius of Abu • usa ' s territorial waters. Ilh n th ruler of 

Umm al uwain did not acce t the recommendation, the United Kingdom 

184 took military action to halt the operation on June 1st, 197v . 

AI though th conflicting territorial cla.ims by Iran and .::Jlarjah over 

Abu 11usa remain unso I ved, the two $tates reached an ement 

~ 'ovember J th, 1971) to equally benefit from the oil exploitation 

in the 12 mile t rritorial sea-bed of Abu . usa.1L5 

In the 16th c ntury the tmlanis ruled the sea-lanes of the ersian 

Gulf. an ' s maritime supremacy and footholds in Last Africa 

brought the country into conflict, then into accomodation , with 

the itish lmpire. bVentually fro 179 until 1971, uman 

permitted the British to control all issues related to omani se 

'lbe territorial sea of man, was considered as thr e miles under 

• 

British sponsorship. The bultan of Ulnan issued a uecre concerning 

the territorial sea, the continental shelf, and the exel ive 

fishing zone of the uultanate on July 17th, 1972 . 

Article Two of the 1972 Omani ecree defin s tho territorial a 

of vman as extending 12 miles seaward, measured f rom the following 

baselines . 

"The territorial sea of the ultanate extends twelve nautical 

miles ' , 224 metres) seaward , measured f r om tho following 

baselines I 

a) e low- water line of the coast of t he mainland or of 

an isJ1ild , rock, reef or shoal Iilore than t welve nautical 

miles distant from the mainland or another island, rock reef 

or shoal , where the coast faces O~en s ea; 
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b) Straight lines , not exceeding twenty-four nautical 

miles in length, connecting the IO~J'-water marks of the entrance 

points to bays or gulfs . 

c) iJtraight lines connecting the neaxo t ,t;oint on the 

mainland with the outermo t extremities of an island, rock, 

reef or shoal , less than t'felve nautical mile distant 

from each other , if any paxt of such island, rock, reef 

or shoal or grouIJ of islands, roc ,reefs or hoals lie 

wi thin 12 nautical miles from the mainland . 

(d) utraight lines connecting the outer- 0 t extremities of 

islands, rocks , reefs or shoals , more than 12 nautic&J mUes 

distant from the mainland , rut Ie s than twelve nautical 

1M 
miles di tant :from ch other . " 

As already mentioned ,187 th 12 mile exten ion of l"man t territorial 

sea created a very significant change in the tatus of the cltrait 

of Hormuz . he waters of homuz , which were ~reviou ly part of 

the high seas nOl consi ted of the territorial ters of Iran an 

Oman . Under the future Canven tion on the .Larl of the ~ea, as 

drafted in the Ie T, the extension of th territorial sea does 

not change the legal status of the lnternational s trait . How ver, 

in practice , a art from the obvious liolitical im~lications , there is 

little guarantee under international law of the ri t to ~assag 

through rlormuz if both ran an vman regard any instance of ass~e 

as non-innocent. Indeed, the umani .larine .l'ollution l.ontrol Law 

imposeo some severe restrictions on all non- umani ves els which 

naviga te wi thin the territorial waters of uman . ;O'er instance , 

Article 5 4) expressly emit the eni'orcemen t of a rohi bi tion on 

the transfer of oil or other pollutants to or from \essels in the 

mani t rritorial waters between the hours of 6 .0u p .m. a.nd 6 .vu a.m. 
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ain Article 5 ) em owers Omani pollution c <Dtrol officers to 

detain or sei~e a vessel within the 50-mile limit of the 'pollution­

free zone' of man.16b 

As re s the offshore boundaries, Article 7 of the u ani Decree of 

1972 provides that where the coast of another ~tate is opposite or 

adjacent to the coast of Oman, i-h~ offshore boundaries should 

determined in accordance with the equidistance principle . It 

s~ecifically states that an's exclusive fishing zone shall not 

extend beyond a median line every .POint of which is equidistant from 

the nearest base-points of man' s territorial sea. l b9 
an 

defined her offshore boundaries with Iran on July 25th, 1974. but 

the uman- Ab. offshore boundary is still undefined. 

c. ontiguous ones 

AB early as 1635, the Briti h ml'ire claimed a contiguous zone for 

certain security and legal purposes in the high seas of the 

Lersian ulf adjacent to tJ.e territorial waters of the llritish 

protected Arab E.mirates. ~ ajor lorrison , the Dritish r olitical 

Agent, divided the entire .t'ersian Gulf between Iran and the Briti h 

protected s tates, by means of • Restrictive Lines' drawn in the 

mid- ulf in accordance with the general configuration of the coast 

lines. These Hestrictive Lines were intended to define the marin 

areas of the high seas over which the Uni~ed Kingdom could xerci 

exclusive sovereign rights without Iran's consent.190 

1. ustomary HUles 

At present only three ulf btates \ audi Arabia, Iraq and Kuwait) 

claim contiguous zones beyond the 12-mile limits of their territorial 
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sea. 191 
As already mentioned, Iran ' s Law of July 19th, 1934. 

which provided a six mile contiguous zone for security purpose 

beyond the six-mile limit of territorial sea, was replaced by the 

Act of April 12th, 1959 which extended Iran ' s territorial sea to 

12 miles. 

Article ight of the Saudi Arabian Decr e of February 16th, 1958 

prov ided a six mile contiguous zone beyond the 12 mile territorial 

sea "with a v iew to assuring compliance with the law of the 

Kingdom relating to security, navigation, fiscal and health 

matters" .192 

Both Iraq and Kuwait, however, claim undefined areas of cont iguouB 

zones. The Iraqi Proclamation of April 10th. 19.50 asserts that a.U 

constructions and installations undertaken in the marine s one 

encom assing the waters contiguous to Iraq ' s territorial sea 

are subject to Iraq ' s sovereignty .193 Later Article 4 of the 

Law No. 71 of 1956 stated that its provisions should not infringe 

Iraq ' s rights in her contiguous zone. l94 Similarly the Kuwait i 

Decree of December 17th, 1967 claims an undefined marine zone beyond 

the l2-mile limits of Kuwait ' s territorial mae Article 819<. of t his 

Decree states that - "Nothing in the rovisions of this Decree 

shall prejudice the rights of the state of uwai t to an area 

contiguous to its territorialma to be delimited later on , or to 

th 1 · t " i .. 19.5 e exp o~ta ~on of f sh resources • 

D. .~clusive ~conomic/Fishing Zones 

Article Seven of Iran ' s Act of APril 12th, 1959. which extended 

Iran ' s territorial sea to 12 miles , specified that "fishing and 
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should remain unaffected.196 owever, de ~ite the tr itional 

fishing activities of the coastal communiti s in the high e 

adjacent to territorial water, Iran i not pecifically claim 

any fixed exclu ive fishing zone until 197..... . vn similar lines, 

the 1949 ... roclamations issued by the vulf oJtates asserting their 

continental shelf rights, specifi that these did not affect th 

traditional rights of fishing and ~earling in th sup rjacent 

waters above the continental shelves.197 

It was generally submitted that the fi bing activities in the 

Persian ulf were .. gov me by Cll to s and usages of i.i emorial 

standing" . 19
b tiowev r, the nature and the sC0l'e of these traditional 

rights and customs are not recisely defined . Ihe 1949 ~clamation , 

not unlike the oJaudi Arabian rroclamation of 1950, effectively 

conceded that fishing rights were accord d equally to all the 

vario~s peoples of th ersian GQ lf and only to them.199 Foreign 

nationals had. no fishing rights in the area. lntrusion by outsider , 

except possibly kinsfolk of the coastal people of the ulf, has 

always been resented and was discourag by the Dritish rior to 

their 19 \ uithdrawal from the ~ulf. owever, the JJri tish protection 

of 'pearling' has been based on &i tish poll tical and naval 

predominance in the ulf and beyond, rather than on any legal 

th . t 2eO au orl. y. 

survey team under the aus ices of the uniteci ! ations ' Fo and 

Agricul ture urganization ~A) , has been oet U,tl to look at the non­

oil reserves available in the l'er ian lfulf and the Indian vcean . 201 

Iran, Iraq , Kuwait , Bahrain, Cmlan, the U/u!. and I atar all coo1J6rate 



28 1 

in the above-mentioned survey, the centre of which is based in 

.l)oha ( a tar) .202 

2. icipal Legislation 

man l'Tas th first ..,tate in the ulf region to claim an exclusiv 

fi shin zone. Articl ive of the umani Decree of July 17th, 

1972 states that Oman exercise sovereign rights over the exclusive 

fishing zone of the ..,ultanate for the pur oses of exiloring, 

develo in and exploiting its living resource , including but not 

confined to fish . Article 8ix ~rovides that the exclusive fishing 

zone of man extends Jb miles seaward, mea ured fro the outer 

limits of the territorial sea of the ~ultanat .20) This was alter 

hen vultan abus issued a decree on June 16th, 1977 which extended 

uman 's exclusiv fishing zone to 2 0 miles. 2u4 It is assumed, 

however, that the provisions of Article ~even of the 1972 Decree 

on overla~ping jurisdiction rematn in force. Accordingly, where 

the coast of another vtate is opJ;osi t or adjacent to the coast of 

(.:man , the outer limit of Gman 's exclusive fishing zone may not 

extend beyond the median lin every point of which is equidistant 

from the nearest ~oints on th baselines of the territorial sea .20S 

~oon after an's claim of an exclu ive fishin zone in 1972, 

akistan !Jut forward a imilar claim to an exclu ive fishing zone 

of 5l- miles from the coasUine \i'Larch 2uth, 197Jl06 At the same 

time, ummer 197) , Iran's t,;ouncil of l'linisters decided to extend 

lran ' s exclusive fishing zone wi thin both the ... er.,ian Gulf and the 

:Jaa of man . 2l-7 This decision was manifested a fevT months later 

in the iroclamation of vcto r )uth, 197) concerning the vuter 

Limi t of the l!Jcclusi ve l.ishing Zone of Iran in the .tersian Gulf 

and the sea of uman , some readers m~ d iSp:lt my re erence to 
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1ation it is always referred to as ' the ~ea of ",man) Hhich was 

d 1i d b ~- d th th . Ii' t 208 e vere ry ,'u.. A. A. tlovay a e en .I. r~me! n~s er . e 

Iranian Proclamation , similar in outline to the JJeclaration of 

akistan , justified the claim to an exclu ive fishing zone on 

historical , economic and legal grounds. It stated that : 

tt Ihereas t he coastal communi ties of' Iran have throughout 

history been eng ad in fishing activitie in the seas 

adjacent to the Iranian coast; and 

, hereas under Article? of the Law of 12th A ril 1959 on 

the territorial sea of Iran. fishing and oth r right s of 

Iran beyond the limits of its territorial sea have be n 

r affimedj and 

'here as t he natural resources of the seas adjacent to the 

Iranian coast are of vi tal importance to the economic and 

social progr .,s of Iran, 

Now, therefore , in order to safeguard the fishing r ight and 

interests of Iran in the seas adjacent to its coast and the 

coasts of its Islands , it is hereby declar Il . .. . 

Article une of the J. roclamation fixed the outer limit of ran ' 8 

exclusive fishing zone at the outer limits of Iran's continental 

shelf in the lersian Gulf, and at 50 miles from the base- points 0 

t he territ orial sea in the .:>ea of uman . Article une a) provided 

that where the shelf boundaries of lran with the nc..ighbouring 

&tates had been demarcated , the outer limit of Iran's fishing zone 

would be the su~erjacent waters of the s e boundaries as speci f i ed 

in mutual agreements . Th principl e of median l ine was adopt ed, 
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in Article e b) , for the delimitation of ~ clusive ishing ~one 

boundaries with those Qtates whose shelf boundaries were not yet 

determined . AJ3 already mentioned above , the 5 - mile limit claimed 

by Iran with res ect to th ""ea of an ,in Article 'wo) was a t 

t hat time identical to that claimed by Oman and 1'akistan, ran ' s 

two neighbours in the ea of u an . Article Two provid that where 

Iran ' s exclusive fishing zone overlapped those of other tates , 

the boundary line should be a median line . 

The roclamation was submitted to ajlis , Iran ' s lower ouse of 

arliament, qy r , A. A. alatbary , th n Iran ' 6 d inister of 

oreign Affairs , ctober 29th , 1973 . Introduoing the bill to i ajlis. 

he said that failure to ado t rovisions by the dev 10 ing tates on 

exclu ive fishing zon s ha resulted in abuse of the ai t ua t ion 

by the developed , industrialized states . owever, Article }I'i v 

of the 1973 r.roclamation specifically guaranteed freedom of navigat~ 

through the marine areas of the ranian exclusive fishing zone . 

Iran ' s 'ouncil of inisters issued a second ronouncement on 

' ay 22nd, 1977, which further extended ran's exclusive fishing zone.209 

This extens10n was , however, confined to the ranian fishing zone 

in the ea of man . The ..t"rOnouncement, referring to the previous 

roclamation of ctober j th, 1973 , stated that the outer limit of 

Iran ' s exclusive fishing zone extended up to the limits ~f a 

median line every point of which was equidistant to the base-

ints of the territorial waters of Iran to one side and of man 

to the other . It was not confirmed whether vman has recognized 

Iran's exclusive sovereignty over certain small rocks and reefs 

hi therto consi dered as 'terra nullius" . or was it clarified 
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were clai.med as base-J:loints for Iran's exclusive fishing zone . 

It is, however , understoo that , with man now claiming an exclusive 

fishing zone of 2UO miles , Iran and ' an are acting in collaboration 

to prevent foreign vessels from fishing in th ir o¥ all undefined 

exclusive fishing zones . 

After an and ran , other Gulf btates put forward similar claims with 

res ect to fishing . In a;y 1974, ;:)audi Arabia issued a oyal 

~ronouncement which fixed the ingdom's exclusive fiShing zone in 

the Persian ulf as well as in the ad ea) . 2llJ 'his ProW\uncement 

contained no fixed limit u to which 'au i Arabia 's exclu ive 

fishing zone extended . owcver, it stated that for the purpose 

of detennining the boundaries of the fi hin zon s between ~aud.i 

Arabia and adjacent or 0 posite s tates the median line would be 

used as the method of delimitation .211 

A month later atar ' s ' inistry of 'oreign Affairs issued a 

!'ronouncement on June 2nd , 1974 which fixed ~tar's LU . The 

Pronouncement stated that the outer limit of IrJ,atar's l:!.~ would be 

del imited by mutual agreements with the neighbourin btates . 

Lending an agreement, Qatar ' s 1~ would exten up to the outer limit. 

of atar ' s 'o:ntinental shelf or to a me ian line . Article Two of 

the ITonouncement claimed excluaive right for the s tate of Qatar 

to control , search, e plore , ex loit, fish and construct installationa 

within the waters of the -ersian ulf adjacent to atar 's t erritp:'ial 

sea up to the limits of ~tar's continental helf .212 
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CHA P T E R VI 

THE COHTDiDTAL SHJWi' OF THE PERSIAN GULF 

'l'be suburine are .. are diyided for le,al purpo.e. into 

d1fferent sone. each of which is subject to a different le,&1 

reclae. MoyiDg ouwU'da fro. land, they are {a) the sea-bed aDd 

8U-a-01l ot internal watera, (b) the s.a-bed aDd subeoil of territorial 

watera, (c) the cont,inental shelf, (d) the deep .ea-bed cd oceu 

floor beyond l1ai ta of national Jurilld.iction. In the cue of s .. 1-

enclosed .... such u the eraiaD Gulf where there i. no 'deep 

sea-bed' to be beyond. national J,uriadiction, the subaarine anu are 

diyided into (a) •• a-bed and subioU ot internal watera, (b) 

territorial .. a-bed, (c) the continentalshelt. 

n. 1e,&1 di.1810n ot the aar1 tiae sones ot the Peraiu Gulf WM 

studied in Chapter IV. 'lbere it WM pointed out that the 

internal and territorial watera .. well .. their sea-bed aDd 8ubsoil 

are under the 8OYere1pty of the s tate concerned. 'lhere 1a no 

need, therefore, for a .eparate study of the sublarine- areu of 

the internal and terri torlal waters of the Gult. B,y contrut, the 

le,al statu of the aariDe are .. beyond the liaU .. of the terr1torial 

.ea 1s different fro. that ot their .ublarine are... while the 

continentallhelf inherently beloDi. to the coutal s tate, ita 

.uperJacent waters are in principle part ot the high •• as. Thi. 

distinction cu be cl.arly ••• n in the c ... of tho .. Gulf State. 

which do not claia azq BiZ beyond th.ir territorial. waters (like 

United Arab Dlirate. (UAE) and Bahrain) or beyond their contipoua 

zone (like Iraq). 
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nu. Chapter 18 d.voted to the position ot tl» cont1n.ntalult 

in the Penian Gull, n .. ely the .ulaar1ne.rea. beYond the 11ai ta 

of terri tor1al Ma-bed. It i. di v1d.ed in to two a&in Section •• 

Section I repreaenta a detailed .tllly on the ~aQtic. of 1Ddiv1dual 

Gulf' state. ooncemine the continental thelf. ction II deal. 

with aaJor la.ue. which create difficulties in the courae of the 

del1ai tation of the cont1nental ahelf between different Gu.lf 

states. 

~. STATE PRACTICE If THE GULF COlfTINElfTAL SHELF. 

The continental ahelt polioie. ot the Gulf tate., aa a re,ional 

011 produc1Dc grou of state. bordering a ••• i-.nolo •• d •• a, 

weN stud1ed in Chapter In. ru. Chapter d.&1.. in aore detaU 

with their practic. with respeot to tl»1r own continental abelve •• 

It i. intended to ex .. ine the practioe of each 1nci1v1dual tate 

concern1n& all i .. ues related to tw continental abelf. 'lbe inclusion 

ot the oUsbore conc •• sion. lX'anted b,y the Gulf tate. within 

the .cope ot state practice require •• 0 •• Justifioation. It 18 

controvereial whether an 011 conoe •• ion .hould be conaidered a 

treaty, or analolOus to on., or a state contract, or Just a 81aple 

co .. erci&l .... nt. Adaittedly, the predoainant feature ot 011 

conce.siona is co .. erc1al, thoUCh .uch conce •• ions UDder public 

1.. have otten given rise to Judicial precedenta in variou8 

que. tiona ot international law.l 

It i. &lain disputed whether conc ••• 10n. .hould be construed in 

&Coomanc. with public international law or w1t~ the lIunicipal 

law ot the cont.ract1Dc pert1e., _ it &Ccording to the latter 

. whether to apply the bo.t country'. aunicipal law (I.l&ll1c law) or 



the one ~pllcable to conce.slonaries (aostll EDcllah or Aaerlcan 

1_) •2 1be a&jorl t;, of oU coDeeaalona in the H14dl.e Eaat and 

)forth Africa an unspecific on thls questioD aDd refer a.rely to 

leneral principles ot law .. applicable to the part.le. involved. 

HoweYer, 80.e oU cone.s.ions auch as the ADglo-IraDlan U 

Coapany's conce.a10n (1933 ) have .. bod1ed aD arbitration clause 

whlch baa enviaaced tJ,la application ot publlc international law. 

Article 22 ot the 1933 Aac19-IraDiua Conc.s.10n stated that the 

arbi tral award ahould ba baaed on the ju41clal principles contained 

in Article 38 of the s tatute ot the ~%'IIueDt. Court of International 

JWltlee. Also the IruiaD etro1.ua Act (19.57) defined 'toroe 

~eura' in Article 1) ... euins ·occurrenc •• which are reeopisad 

.. such by the principle. ot internationalllUr,.3 

In vlew of such precad8llta, the preS8llt S.ct10n covera all lWnicipal 

leal.lat.ioD ad proclu.t1on ... well a a offebore oU cODce •• iona 

in reference to the Gulf state.' practice on the contiMntal 

ehelf. However, the conUraantal aU practice of the UDitad 

JC1nadoa is ax .. inad fint bacP" of t.her protectorate re1ationahip 

with a nabar of Gulf states prlor to 1971. 

A. United l{1ydo& 

The practice of the United K1D&doa as re,ard. the continental ahelf 

1a of creat .1p1ticance to tds atudy because of her previoWi 

aari the predowance in the PeraiaD Gulf. It is nec ••• ary to 

draw di.t.inction between the United K1D&doa practlee with re.pect 

to ht cODtinentallbalf off her own .&inland .. Ile Br1 t1ah 

practice in reapect of the Colon1e. aDd Proteotorates. By the 

the that the 1964 Cont.inental Shelf Act and 1ta subsequent 



lesialat10D provided a JRUI11eipal law tr ... work tor the utilization 

of the unl ted X1Dadoa continental • helf, the :ar1 t1ah .ere lIaking 

arraac_enta to el1alnate their oouitaenta in the Fenian Gulf. 

'lbe Britiah practice and pollcies .lth respect to the continental , 

abelt otf the coaate of the till ted Kin&doa waa studied in Chapter lll. 

'lb1a sub-Section pre.ente the Bri tiab polioies and involvMent .1 th 

rep.1'd to the cont1n_talult of the p.ra1an Gulf froa 1949, 

when the tilited K1n&doa sponaond the Continental Shelf .tTOolaaationa 

of the varioua protected. Gulf state., tUl 1971, when the United. 

XiDcdoa iDvolvaent in tte enim Gulf offic1ally ended. 

'!he varioua Arab statea in the lower side ot the eraiaD Gult bave 

been in spec1al treaty relationahip for aore tbaD a century w1th 

the Brit1ah QoverDllent, whioh aa the ft:oteetina Power, exerobed 

extra-terri tor1al jur1acU.otion by Order 111 COUDcll wi thin theae 

states. However, the Brlt1ah practice w1th recarcl to theae 

protected. state. differed froa tM state to another. For 1natance 

the Sultan ot 011_ aDd Husoat retained alaoat full aovere1pty over 

Ma territory. 'lbe Oaani Govemact'. poliol unW 1970 ... baaed 

on atriot 1s01a.tioniaa. on the other baDd 80.e other s tate. were 

under abaolute Brit1ah control. In Bahrain, tor inatance, even 

the Br1 tiah Ind1an oiyil IDd or1a1Dal jurll1d1ctlon wu 111 tree. 

Deapite aU the .. internal variation., the external affaira ot all 

the protected Cult statea were, both in law and in Act, doainated. 

b.Y the UIlited K1D&doa. Exoluc11Dc Iran, Iraq and audi Arabia, all 

the other Gult state. wh1ch are no. independent, .ere UDder tne 

international reaponaibility of the Lil1ted Ki.ngdoa. 

4 
AIJ alreldy aentioned., the Bahrain OJ:der in COUDell, 1913 enforced 
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the Bri tiab toreip jurilldiction in Bahrain. Thi.... allesedl.y 

neC918i tated 'tV the lack of • aatiafactory lesal aDd. Judicial 

ayama' in BahraiD and other Britiah protected tate •• ' Ho.t 

Gulf statea, however, wen in tact aatiafied with the operation of 

the Ial.uio l.gal .~tea. The poaition of the oontinental aMU 

wi thin the Ial .. ic legal1haework aq be conlldi.recl ... 'no-aan' a 

1aDd ., capable of excluaive appropriation only by '.ffective 

occupation'. Howeyer, on tbe advio. of the United. Kingdoa, all 

proteoted Gulf state a laaued in 1949 aeparate ¥reelMationa 

.. a.rtine excluaiv. rilbta ov.r the oontinentallb.lf adjacent to 

their oouta. 6 

'lb. operative clauaea of all the .. llritiah aponaored .Prool .. ationa 

were virtually identical •• ach state t»clared the reapeot!"e 

adjacent continental shelf to lit aubject to ita excluaive ao .. erei&nt.Y 

aDd jur1lldicUon. How.ver, the h:ocluaUona .ta:t.cl that there 

was nothins in thea that a1cht be interpreted .. affeot1nc dominion 

ov.r the 1alaDda. or the ata .. of the .. a-bed ancl .u~oU UDder­

lyins any territorial wat.ere. iUrth.raore, the Pzrocl .... Uon .. it 

wu apeoified, should not be interpreted. .. atteot1Dg the oharacter 

ot 1:be h1ch .... in the waters of the Persian Gulf beyoDd tha l1ai ta 

ot territorial aaa, or tha atatu to the aJ.rapace above the oontinental 

abel!, or fi.hing activitie •• 

All Gult Prool_ationa on the oontinental81elf declared that the 

.. award boUDdari.a .hould be det.:rained. after oonaultation with 

the ne1ghbour1ng state. 111 aooordance with the prinoiples of jU8tice 

and equity. 'lbe United KiD&d0Il ame imlIed.ia te ef foru to define 

the continental shelf boundaries of various l3riti.h dominated 



state. in the Gulf. or inatance the f irst aaJor round of 

negotiationa in respect of Bahrain- audi Arab1a . ~nt1n.ntal 

)0 1 

abelf boundary waa held in London in 19.51. owever. no effort w .. 

aad. to citfine the offabor. boundari8. 'betw.en various rotected. 

tates. In the cue of the Truoia1 s tates. only land boundariea 

w.re defined accord1q to llri tiah dictates. Atter due deliai tational 

enquiry and aurvey. the boundari.a betwe.n the 8 ven Truci&l 

tates were settled without auch diff iculty in the late 1950's. 

". rec&rda the continental _If boundari.. betw._ the Trucial 

s tates and the n.1chbour1q tate., the united Kinpoa _tered 

into n •• otiations with Iran II1d Saudi Arabia in the aid.-l960· s. 

Whereas the n.gotiations with Saudi Arabia were baaicall1 conducted 

b;y the rulera ot tbe respective &airatea. who were allowed to aak. 

th.ir own arrang.enta with Saudi Arabia, British diploaacy WM 

.... nt1al for all necotiaUons betw.en Iran and tl. British Protected 

states. Uauallr th. arranpaenta aad. by the UDited KiDgdoa w.re 

aore favourable to the protected tates than tho.e arrang ... nta 

aade by the rul.ra t.bea.elves. For inatace, the British delecation 

repres8l1tiq Bahrain in 19.5l propoaed a far better deal tor Bahrain­

Saudi Arabia contin.ntal melf boundary thaD the one acc.pt.d l:v 

the ruler of .Bahrain in 19.58. 

" Dur1n& ~-.J.o-Iranian n.iotiationa started in 1966. the United 

K1n&doa succ.eded in reach.1ng a c.neral caproai •• with Iran as 

to the aet.hod of contin.ntal .belf deliaitation. It w .. autually_ 

-.reed that the contin.ntal ahelf in the Persian Gulf ahould be 

deliai ted in accordaDce tilth H1( eq uidiataDce principle. the-aiD 

obstacle aro .. throuah conflict1n& territorial cia1as which reaul 

in disputes ov.r the b ..... points proposed tor the construction of 



the median line. The most a1in!ficant achieve nt for the 1 t.1 b 

waa the fact that during ne6ot1at1oDS conducted by ..,ir Willi .. 

Luce. the :Britieh Qovernaent epeclal repreeentative, I ran agreed 

to withdraw her territorial claia to Bahrain. T United K1n&doll, 

on the other hand, _ade the token conceeaion of recopia1ns Iran '. 

title over the three at.rate,loall'y iaportani' 1 lands of Abu Wla, 

and Greater aDd Le •• er Tunbe. 'nli. asre8llent between the two 

partiea was not made publio, althoU8h lt w ... at.roDCJ.y hinted at b,y 

S8Jl&tor .Abbas Naa 'ud1 of Iran .everal 'years later. He al80 .tated. 

that the ne,otiatione between the Gove:z:naenta of Iran and of t.be 

Un! ted. ICina'c10Jl aohieved an -.re .. ent between Iran and Sharjah over 

the joint exploitation of the dialluted aulJlarine areas around the 

ialand of Abu Huaa.8 However, no other aare .. ent w .. concluded 

as far as the del1Jaltatlon ot the oont1nentallbelf was conoemad. 

B. Saudi Arabia 

It was on octol:ter l Oth, 1948 within a Letter A&r&_ent that 

Saudi Arabia fint oont1Dled the r1&hta of t.be .Arabian AIIecloan 

all eoJlpall7 (Araaoo) over the au'tllarine areaa of the eraian Gulf 

adjacent to the Saudl .Arabian coaat.9 'Ibia Letter ~Wd. ArMOO 

coDc..noa ricbta -over the liMa-bed and. aubsoil of Saudi Arabia 'a 

north-eaatern oout on the Perslan Gulf whioh extended tram the 

Saudi Arabia-Kuwait .eutral Zone aouthward. 10 '!he continental 

helf riahta o~ Saudi Arabia W&8 otf101&11'y asa.rted on M8iY 28th. 

1949 wi thin a Royal Pronounoeaent. 11 
81&11ar in fo%'lll. to the 

Truaan Proclamation, lsaued b,y K1n8 Alxiul Aziz. 

'lb. 1949 Saudi Arabian Pronounc8llent deolared the oontinentallbelf 

of the erai. Gul~ .e.am troJi the coaat of audi Arabia but 
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sll£j~ ( . .t 
contiguoua to her cout to a pertain to Saudi Arabia and,(to her 

jur1adiction aDd control. '!h. Pronouncement WM justified on 

the &rOwada of self-protection aDd that the exerei.e ot juri8d.lctlon 

over the continental abeU resource. b.;y cont1iuoua coutal s tate wu 

'reuonable and just'. It went on to s tate that the effeotivene •• 

of .... ure. to utU1ze or conserve the.e resources would. be 

cont1ncent upon oooperation and proteotion:a-oa the shore. 

1"be PronoUDc .. eDt recop1aed u h1ah .eaa the .ulJ8rJaoent watera 

aDd the appropriate lesal character of the a1rapace above tho .. 

wate1'8. It also ooDt'1J.'Iled the :freedom ot na.v1&atiCl1 and fiah1nc 

r1&hta in the auperjaoeDt watera to... unaffeoted. .Be81d •• , it 

ooldlraed that 'the trll4it1oDal fnedoa ot pearling ot the people 

ot the Gulf' .bauld be unaffeet.ed.12 It 18 noteworthy that 

the Saudi Arabia Pronounoa8Dt wu not exactly a 'l'rwaan tfll8 

declaration. A/fj already aeDtioned in both aha tera I and II, in 

the TruIlan Procluation the United States juriadiotioD and oontrol 

had been deolared to be conoemed .erely with 'the natural resources 

ot the sea-bed and .ubsoU·. B.Y oontrut the audi Arabian 

Prono\Ulo ... t .tated that the wbol. ' •• a-bed and .ubaoU·, aDd not 

.emy the resource. thereiA, I.k!-~ subJeot to the Saudi Arabia 

jurisdiction aDd control.l ; 

'!he t1rat aumariAe :field otf the oout ot audi Arabia (sataiya) 

WM di.oovered aDd exploited by Arailoo in 19.51. Thia field, wh10h 

baa e.t1aated resource. ot nearly 12,000 •• barrel. of oU, 18 

believed. to be the larp.t offahore oU field in ~tenoe ,14 

At present, AnIIoo baa oontrol over aora than a do •• n offabora 

daooyeri.. in the Saudi Arabian .eotor of the Persian Gulf ,15 



In 1916 ArUco di.covered the off.bore field of Hubah which lit. 

about 2.5 .Ue. south eut ot the Marjan aDd Zuluf otfabore ) 

.ar~ prodMction coaplue •• 16 Both Marjan andZZulut were abut 

dom 1a 1916, but the latter waa brought back on .tn .. in 191 

aDd the tomer 1a expected on atore .. ahortly .11 In addition 

ArUlco baa been .valuating a poteDt1a1 otfBhore di.cov.r,y n .. ed 

Quhqub. M will be .een in Chapter VII, Bahrain share. baa ot 

the reVeDue fro. the Saudi Arab1an-operated Aw suta tield that 

lie. oft the coaat of tM two tatea. 

c. Bahrain 

Soon after the Saudi Arabian l'ronoUDCUlent, SlUM 11:11 Hued al-

Kha1ifah. the ruler of :Bahrain, isaued a Proclamation aaaerl1nc 

Bahrain • a right to her Idjaout continental ahelf (June 5th, 1949). 

The rooluation decreed. that the aulaarine areas of the high .... 

of the eraiaD Gulf cont1cuoue to the territorial waters ot 

Bahrain belonpd to Bahrain. aDd. were aubject to Bahrain 'a 

'absolute authority and jurisdiction' .18 This clah W&8 justified 

by apecific reterence to the inte1'llational practice broUiht about 

throqh U. acUoH take by other Co .. tal state. to .x.rcae 

sovereignty over the natural reaource. of th continental &belf 

in the viclnit1 of their aborea. However, the .Bahraini Procluation 

in fact not onlY' proclaiaed sovereigntY' over the natural resource. 

of the continental ahelt, but &lao Oft%' the entire continental shelf 

itself. Furthemore, the uae ot auch words as 'belong' in 

reference to the continental melf implied a .8nae of ownership 

rather than sovereignty, de.~ed perhaps to preempt any Iranian 

territorial ela1a oyer :Bahrain at that tlae.19 'lbe .troclaaation 

went on to .tate that preci.e continental shelf lDundaries with the 
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opposite and aAjaoent states would be detem1ned. in accordanc 

with \he principle. of justice' after due negotiations with the 

ne1ghbouriDa states. 

Ali regards oU conces8ions th. ruler of .Bahrain baQ guaranteed in 

1914 neither to develo Bahrain's petrol um resources hiaself nor to 

entertain overtures from ~ quarter seeking an oil conce88ion 

20 
without the ap roval of the Eritish Govel1lJll8nt. Iran regi tered 

a rotest with the United Kingdoll on July 2 rd., 19,'30 ainst the 

esta.bliabJllent of any concession with Bahrain not granted direc'U1 

by Irara. 21 However, IraD was not conaul ted when Bahrain' 8 first 

couercial " . production well went on stream in 1932. this being 

the :first on tb.e Arab side of the reiall Gulf. 22 'lb. rul.r 

siped auppleaentaly conoe8810n contracta with the Bahrain 

.t.rolewa COIll:paDy in 1940 and 1942 which extended th 'exoluaiv ar.a· 

of the 1934 Conce •• lon to all ' \t:8sent and future' l~ and aarine 

terri toriI.?JI UDder his sovereignty. 23 

After the Bahrainl ProclaJIatlon of J\1Ile 5th. 1944 th question 

&rO •• &B to .hether Bahrain 'a continentallbalf was included in 

the 011 conc ... ion. pNviously &ranted. It WIUi established in the 

arb! tratlona between the rw.era of Abu Dhabi and. tar aDd their 

respective 011 companies that previous cODce.8iona did not xtend 

be10Dd the sea-bed aDd 8ubsoll of the territorial.a. Howev r. 

the continental ahelf of .Bahrain was regarcled as being covered b1 

the 1934 Agre_ent blt.een the Ruler of &brain and the 13&brain 

24 etrolewa Coapany . Tb1. was mo.tly du to the worcllnga of 

suppleJlent oontracts of 1940 and 1942 which expressly referred 

to all 'future' Bahraini Jlarine territories. 
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The Bahrain PetroleWl Company relinquHhed an offshore area of 

2,SCO aquare kilometres, l;ying northeut of the Island betw n 

Aw As ' fa fi.ld and th adjoining atar offshore acreage, including 

the Fuht-al-Jaria &rea north of Bahrain and the HUW8r ialends and 

their surrounding waters. This area WM granted b,y Bahrain to a 

subsidiary of the Continental 11 Company, on September 20th, 196.5. 

'lbe NIOe (Iran) protested to th NA rlcan ambaaaad.or in T heraza 

about the acceptanoe of aD oU conoea.lon b,y the A1aerloaD oll 

co_pany frOIl Bahrain. 2.5 

A 8 will be .een in Chapter VII Iran later withdrew her terri tor1al 

olaia over Bahrain and. 8ubsequently defined her oontinentallbelf 

boundary wi tb Bahrain. The Bahrain- aucl1 Arabi offshore boUDdary 

WP al80 defined.. Bahrain baa a half har of the offshore 

fleld of Abu aafa that lie. between Bahrain and audl Arabia. 

Production at Aw aaf'a i. exclullively Saudi , with no partioipgion 

b,y Bahra1D, and. the arrugeaent depends only on the Saudi pledge 

to share its reveaue. 26 However, there 111 a dispute between 

Bahrain aDd Qatar over poss_ •• ion of uwar island whioh 11.. in 

tM .traits between ,the""o tatea. 

Bahrain's 011 field i. aostly in ahallow ~one8 whioh 11 about 

2,Joo fe.t below the surface. However, about , 00 feet farther 

down lies what is know aa the KUff lIone, the aa.1n souroe of 
• 

Babrain fa natural 8aa. Bahrain f 8 reaerve. have never been big 

enough co.pared with other Gulf state. . Reaerve. are now .8tillated 

at between 7,000 lin. aDd 9,000 ba. eubio teet, and current 

production is averac1nc about JJ2 _. oubio feet per da;y. '!he 

Bahrain l'et.rolea Co_pay, a aube1dlary of Ca l t.ex of the United 

Statell concluded a 60 - 40 takeover acre .ent in 197.5. It was 
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announced. in 1978 that the GovernJlent of Bahrain will take over 

100 per cent ownership and control of the oil industry. 27 

It Qatar 

1he ruler of tar issued a Decre on June th, 1949 which asaerted 
, 2~ 

the rights of Qatar to her continental shelf. Subsequently he 

sranted Joint offBhore concesaiona to the uperior il oa 8Z1Y 

and tee Central Mining aDd !nve tment Corporation of London to 

- operate within 12 IIlile aumarine areas around the tar eninaula.29 

ince the territorial eea of Qatar ia only three miles. the area 

l1"anteci would cover niD miles ot Qatar'. con tin ntal sh If areas 

beyond the territorial .a. lbe validity of this offshore conces.ion 

was challenged by et.rolewa Deve10 ent ( atar) Limited which held 

conce •• ion right. over Qatar. 

In BY 193.5, Shaikh Abdullah bin Quia al-'lbani, th ruler of 

Qatar had granted a 7.5 year oil concession to th Anglo-Persian 

011 Company. Article Two of that Conoesaion (which was transferred 

to etro1eum Develollllent (Qatar ) Limited, in 1946) rovided that 

the Company could operate in the whole area over which the ruler 

of Qatar ruled. 30 'lbe dispute over the extension of ~ area 

aubJect to the 193.5 Concesaion was 8ubaltted to arbitration by 

th ruler of tar and etroleum D velopment tar) Limited. 

tar took the position that the 193.5 concesaion being erely 

a commercial contract could not operate as a tr aty in intemational 

law, and therefore WM only applicable to what WaB specifically 

aention d. On the other hand the Compan's Arbitrator argued that 

the Concesaion was not a saple cOHereial flontract, but neither waa 
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it & treaty in the teohnioal .enae. owever, ince the Cono •• ion 

involved the tate's vital inter.ats it was in real ma lIore 

important even than an international treaty. In addition to that, 

even in a coma.rcial contract, wh.n ex ~ aion of international 

law are used, th.y Dluat be interpreted with their .particular 

meanings. Under international law worda uch tho uaed 

in the 1935 ArgrQa •• nt are couidered to cov r all &r aa inclu41q 

the continental ahelf over which tar exeroises juriediotion. In 

other words, although in 19 S neither party thoUiht of the sub­

aarine are .. beyond territorial 'lfatera, th e. OR!aS 'becue 1Jlol\ld.ed 

in the ACre .. ent .. aooll .. they 'If 1'8 proo1aiJ1led part of the state 

territary in 1949. The.e arguaen'ta were contested by tar'. 

Arbi trator on two grounds. First that in 1935 it would have be 1'1 

consid.red contrary to international law to roclaia 8Overeiant¥ 

without effective oocupation. ecolldly, it would be absurd to 

consider the Agreeaent ap licable to any land 

future. ) l 

obtained in 

Lord Radcliffe, the third arbitrator, 1n ~ri1 195 concluded 

that the doctrine of the continental shelf had not as yet aaauaed 

the hard. lin .... nta of a rule of la.w. He ,ave an award in formal 

terms unaccOllpanied by reasons. It was ulaitted, however, that 

the UIIlpir had to apply ' princiRle., 0 law recoiP1iaed by civ1l1HCl 

nation ,.32 The decislon was to the effect that the 19)5 Conoesaloll 

included the a.a-bed and au'beoU of the territorial.a of tar, hlt 

not the .. a-bed and 8U'beOU or any part beneath the h16h .,e.. of 

the ersian Gulf cont1&uoua to ~tar·. territorial aea)) 

The ... e question alao arc.. in other .Bri tlah proteoted Gulf 

state., wait, Dubai, AW Dhabi aDd Bahrain. All the reapectlv 
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oU conoeasions stipulated the incluaion of all the terri tory, 

1al.ands and. waters of a. tate, and. it was disputed whether they 

covered the tate 'a cont.1nent.allbelt. 1r liersch Lauterpa.cht., 

who w .. officially involved in probl .. a connected with the continental 

ahel£ in the Gulf r8&ion, atated. that. the continental abelf beina 

ipao Jure subJeot. to the sovereipt.y of the coaataJ. tate) 1I 

oovered by the oU oonoe .. ion :pNvioualy sranteci. J4 &lrew:l¥ 

aent.1oned atlov8, J.5 thia view prevailed. with re pect to .Bahrain' 

continental abeli'. A oontrary view was daveloped by 'ir HUIIlpilrey 

Waldock who maintained that the previous oil concessioD8 did not 

include the continental abelf areu. J6 'lhi. opinion wu u}tleld 

b7 the uapirea in 'tab arbitral cu •• coDceming the continental 

allelve. of Abu Iilabi &Del tar. 

In 1952 tar sranted an offahore conce •• ion to the hell eraGas 

Explorat.ion eo.pay (later known as the hell apauy of tar) 

owned by oyal Dutab/ hell ) aDd E.nte a.t.ionele cocarubur-

Italian CoIlpaay (2 ). 7hia oonoe •• ion covers an area of approx­

aately 1 ,000 square ailea of aarine aN .. aDd it expires in 

2 27. 'lb. operat.ina ooapaD¥, the Shall Coil any of ~tar td.., 

atarted. exploration in 19.53, but. lo.t their original drlllins 

platfom in a stom in 1956. 'lbia wu J"?.,placed and drUliDB 

operations recoUlen<*l in Dec_bar 19.59.31 lb.e production of 

Shall operatiq in Qatari offahore wu 9.9 aUlioD tolUlaa in 1971,38 

12.J9O m. I J ,921 m.LT) in 197.5, J9 and av r aged 2JU, 00 bid 

in 1977.4 However, in talled roduotion ca aci ty i s cons iderably 

grader at J1 , 0 bid from the tbre offahore field operatlll:\ 

by el l Co pany of Qatar: Idd al- 'hargi (JO, 00 bid) , Maydan 

4ahzam (180, 000 bid), and .Bul Hanine {16, 0 bid) . 'lhas 8 

fields are l.inked into an ex})O.rt terminal OD the island of HaluJ..41 



tb6 hell 0II;paD1 01 Qatar nlinqui.hed atout ita 

orielDa! COIlCI .1.01\ area 1aclud.i.na nearl, all areas of the tarl 

... t eout out to 10Jl&1t.ud1 .52 dean • • ill 1 2 - 196 .'+2 

ubMquently AD offahore oll COIlC. 1on.&8 cran 
naUoul 1 t1ae U PM¥ in 1 ,) .4- I tiae the 

DUnental U Coapa.a,y of tar vu aoted. a. CODce ion over 

lad aDd ofi'abor. are .. .rel1Z1qui.n.d. 1V the tar .trol.WI. 

arch 1969 .. J~_ ...... 

coaaorUua w .. &",utecl all .xploraUoD CODe •• lon the aoutbeut.m 

otfahore ana, but later 41acoatinued. 1 arcb. 45 

The nco'VU'a'bl. tar1 reH%'YI. ott'abore, .. all .t ted. 1.6 • 

46 lIarnla. an about equal w tho .. oAtabor.. t baa beeA •• t1aate4 

ad 60 ~w.1on oub1o f t. of 

tar'. vaat quuUU •• of ,1)8t.role -

ncm-uaoc1a:t.ed ......... Oft 1aportant 1a the 1 

eiated. 

47 
rwl t.haA oU. 

'!be t.ar Ceaeral .Petrole .. CorlJOraUon 'It .. t. up in 1974 to 

IUPerd... tbe overall 4e .. 10 at of the tar 'a oU 1Aciutr,. 

ID ,tobar 1976 the tar "'Itroll lTociuciq Authority... t. 

t.ba tar trola. CoapaJ. In bnaarJ' 1977 :tar 'took full 

wbe:z:eqy it aoqu1re4 bell'. reaa1a1q % per out. abare 111 the 

offahore 0 ,AtiDe venture. 49 

AJj will 'be . .. en 18 Cha,ptar Vll. t.a,r'. 0 f. ore 'boUDd&r1 with 

both aiD aid adi Arabia a:z:e aWl UDd.a1"1D • lD conJunotion 
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with the •• dispute. Qatar ' iDBt.J;y of oreip A£fa.1ra iasued 

& onounc .. ent on June 2nd, 1974 which fixed all awi offahore 

'boundari.s. ection e of this rronouncell.ent adollted aa t.h outer 

llllit of awls continental .h.lf a median line every point of which 

would be equidistant froll the base-pointe acce ted in intemational 

law.S 

• united. Arab 1r&tea 

The i.retAt. ot Abu Dhabi, AjIlU, bai, Al-Fugarah, al-Xha;pah 

and &1 aiwain were under Bri tiah protection befor the 

est&blishaent of the federal state of the OQited. Arab irates 

(U ) ill 1971)51 'lb •• e EAirates .... rted their rights in the 

continental sbelf on the advice of the United Kin&dill as early 

as 1949. 'lbe rulers of Abu Dhab1& (on June 1 th, 1949), ba1 

(011 June 14th, 1949), barjah (011 June 16th, 1949) , Has al.-Khqaah 

(on Jun. 17th, 1949) , Ajllan (011 June 20th, 1949 ), and UmIl al aiwain 

.Twa, no dafilli te date, 1949), issued. saUar decree roclaimin 

their exclusive right. to the contin.ntal sh 1v 8 adjacent to 

their couts. 52 

The 10ng-atandins Briti.h pollcy in the .rsian Gulf f08 iliseel 

the atatu. of different protected. Arab EIIiratea as separate ad 

peraanent entities. Against such a background th Rulers of the 

a.ven irate •• aiDtained the tdentlty of their individual tatea 

within the federation of the UAE which was established after the 

Bri tish wi tbirawal fro the .!-'eraian Gulf in 1971. S3 This is why 

th.re is 1\0 federal policy ontl. issues re1a.ted. to the law of the 

aea, and slllUarly with polioi •• on oU, on d.feno., aad on dev.loPl.nt. 

A elasal0 ex_pl. of thia divialon 1& the cu. of Sharjab which 
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cla1m~ a l.2-mUe lillit of territorial a , whil other member 

tate of the U have only a three-llile territorial a. 

Within the constitutional arr&n& .. ent of th . th power to d fiDe 

territorial watera is conferred to tl federal tate, but each 

irate maintains her exolusive sovereignty over the continental ahelf 

resourc.s. The robl ... involved with rea ct to the UAE oontinental 

shelf are, therefore, concerned with constitutional as oppoaed to 

international law. The.e conatitutional questions are particularly 

probleaatio with reaard to the deliaitation of th continental 

ahelf batween different ••• ber states of th UAl!.. he.. aecond-

order boundaries fall ou~1de the sco e of international law. The 

situation ia a1aUar to tl. dispute bet~n tb United tatea and 

Callfomia, 1947. Loui.iana, 1950, and T x ,195. The AIIericu 

Supreae Court eatablished that the &d.r&! Gav rnaent ra.ther than 

individual federated tate. hIId oontrol of th bed of the .ea 

underlying territorial water •• 54 

The practice of Aw Dbabi and Sharjah with respect to the con tin tal 

shelf needa speoial consid.ration. 

1. AW Dhabi 

Abu habi was the first aIlon, the Arab irates which ass.rted. ita 

0IW1 continental ab.lf riahts. The rul.r of Abu Dhabi aigned a 

Decree on June lOth, 1949 cla.1m1nc exclusive jurisdiction and 

control oVU' the aea-bed aDd sul:aoU l,ying beneath the hi8h ae .. 

of the eraian Gult adjacent to Abu Dhabi '8 territorial watera • .55 

After this Proclamation the ruler undertook to transfer his .... rted 

righta in the continental abel! to fle Superior oU corpora.t.ion.56 
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This under~ng gave rise to th question of the effects of th 

1949 Proclamation on any concession previou ly .anted. 

ther ulf tates and int rested oil com ani s bar d this concern 

about th seaward limits of previously granted oil concessions . 

M haa been mentioned abov , it was decided tha t the continental 

shelves of all Gulf tates including that of Abu habi blt excluding 

Bahrain were excluded from conces ions reviously granted. The 

legal history of Abu habi ' s position with resp ct to this dispute 

may be outlined as followsl 

haikh Shakhbut nil ultan I1::n Zayed.. the rul r of Abu Dhabi, 

entered into a contraQt with Petroleum velopaent (Truc!al eoaat) 

Ltd ., a British company, on January 11th, 1939. Articl •• Two (a) 

and 'lhree of the Contract text which was in Arabic granted an 

'exclusive' oil conceseion for 75 y ars. It covered the whole 

territory subject to the haikh' rule , its dependencies, and all 

the islands and ' sea waters '. Following th 1949 Abu habi 

Proclamation, the Company took the position that the continental 

shelf of Abu Dhabi was 1N:luded in the 19J9 conce sion. On the 

other hand, Abu Dhabi argued that the concession COy red neither the 

subsoil of territorial waters, nor the continental shelf beneath the 

high seas the subject of the 1949 roclamation. 

Article 17 of the 19)9 concession provided that the arties should 

execute this Agreement in a spirit of good intentions and int grity, 

and to interpret it in a reasonable manner.57 It further provided 

that any dispute should be referred to two arbitrators for decision 

wi th further provisions for an um ire if they disagreed. Accordin&ly 
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th ispute w referred to arbitrati n or d cl ion. 

e pm, Lom Asquith of whether the 

ruler of Ab.l habi tal had any xcluaive rlah 

areas outside Abu habi's territorial wate in 19 9. r h 

a uired rights as a re ul t of th 1949 Proclam tl0D. :u the 

Umpire confirmed that rights 1f 1"8 Id tither of t t1ae 

h was then to decide whether the 19J9 Agre 

original or acquired. r1sht to tle etrole 

Lord ASquith stated that the ex esaion' a water.' in tb 1939 

~e II nt was identical to the limite of tM territorial w ra. 

us, be decided, tb&t the 1939 conce ion inol ed tba, bed aDd 

subsoil of the territorial watera. dec1d. • bow v r , t.b&t 1:.be 

ubaarine areas outside th territorial a w not includ 

in the conc a ion, and therefore i&ht be aubJect to Jur1ad1ctioll 

and control of Abu Dhab1. S 

'l'll lIloat a1p1ficant _.Pect of thi Arbi tration w the J i01al 

test of the doctrine of the contin ntal. rbelf. 10 

brief count of the develo18_ta achieved aillee 19'+.5. uaaariaiD& 

'tat practice Di tna ina th act that Il proteata were rea tered. 

by other JI bers of th ilternational. couunity. e argu • 

fUrthermore, that neither the praotic of tate nor the 'pran uno ent. 

of Juriat lave any certain or conai tent anawer to the 0 nc t 

of continental Shelf. mentioned that there w r · so aany 

r8&&ed enda and un.fill blanka, 80 much that i m rely tentative 

and exploratory. that in no form can t doctrin cl aa yet t 

hay &ss ed hlth rto the bard l ine nt of the definltiv t&tua 
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of an established rul of international law- .59 , ther for, 

denied that Proclamations such as the on of Abu habi OD June 1 th, 

1949 had the legal effect ot establishing for th rul r of Abu 

Dhabi such rights over the continental shelf wer already 

transferred to the etroleUlll Davelo ent Com any. Furthermor, 

he reg~ draft articles on the legal regime of the continental 

shelf adopted by the ILC (1951) 88 a draft convention "on subJeots 

which have not yet been nlUlated 'by international law, or in 

regard to which the law baa not yet been defined-. 6 

2. harjah 

61 
M already discussed, Sharjah granted .. 'Offshore conceBsion to 

the Buttes 011 and Gas Company in 1969. ccidental, another 

American coapany which held a similar concession from Umm al-Qaiwain. 

discovered a prollising 011 structure about nine miles off th co .. t 

of Abu Mus&, an ieland the :possession of which was dia,lJuted 

between Iran and SharJab. Then the ruler of harjah »aued a 

decree in arch 1970, wt dated September 1 th, 1969 extending hi 

terri tori&! waters around Abu usa to 12 .iles. This would bave 

lIeant that the discovered deposit waa within harjah's territorial 

waters. 

62 The British Political Resident of .the era ian Gulf, sa well .. 

Occidental and UBua al-Q,a1wain, refused to aeknowl ge the validity 

of such a unilateral extension ot SharJah ' s urritorall sea. How ver, 

following Iran's claim of sovereignty over Abu 1usa and its 12-m11e 

terri torial sea, th Uni ted Kingdom instructed Umm al-Quwaln to 

withdraw her elaia over the dli8puted 8ubaarine areas. 
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As previously mentioned in Chapter with re ard to Sbarjah's 

terri torial sea, this exten ion of th terri torial s a r8sul ted 

in an action being broU6ht at the English court. Buttes argued 

that the Enslish court were not co patent to deal with th 

conflicting t rritorial c~i a inc th y wore act of the t tea 

of harjah, Iran and the ited Kin&dom. 'lbe c e bas on th 

circumstance of 19'70 did not a:ff ct th 0 ration wi thin 

the 12-lIile territorial.& of Abu u pecially following ran I 

seizure of Abu usa and two other island (reater and r 

Tun be) in 19'71. Tb Governments of Iran and arjah reach d an 

agreement on the 8Ula-~1n areas around Abu us, on ovember 3 the 

19'71. 'lhia' eaorandum of nderatanding' provided that th 

incoDle from the natural reaource of Abu u a and its territorial 

a a should be equally abared between Iran and "harjah. far .. 

the English ourt action was concemod, ast r arran in bers 

dlcided on June 11th, 19'7 that ttl liah courts should not exercise 

jurisdiction in respect of 'acts of tate '. r . Hamm r and 

ccidental appealed. against the order, but the detail of the rulill& 

of the OlArt of peal are not yet known.63 

inc the validity of the Iran- harjah Agreement on Abu usa has 

been qu stioned it 18 nece.sa.ry to present an account of the 

developments which have occurred in reapect of bu u a. 19'70 

a r presentation by the ruler of Sharjah in Teheran result in 

a oODUlunication by Iran to tho United Kingdom that in the Iranian 

Government's view the island of Abu usa and. it territorial w tera 

to a distance of 12 .Ues were under th sovereign ty of Iran . Nl 

a result the United Kin&dOIl told th al-~wa.in ruler that he 

would have to imllOse limits on Occidental . The rul r ev ntually 
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complied with this ultimat and told ccid ntal that they must 

not operate wi thin the 12- ile terri tor i81 around Abl lofus • 

In ovember 3 th, 1971, th Iranian ArDled orc land d on th 

i81an of Abu usa, Gr at r Tunb and La r Tunb. 64 According to 

the off icial Iranian report, Iran was rely r cs. turing her own 

islands ince the e had been occupi d for y ar by.Br1 tish 

peria1ist Force. 'lbe Ar b v rsion w 

describing th incident sa an act of a&gr ion by Uitary 

occupation of Arab territories.65 The landing w ffected peace-

fully in Abl usa (on whioh an agre ent had be n reached) . 

However, there was opposition to th landing in the 1:8 as the 

ruler of as al-Kha,ymah had ent in troo to oppo e i t. Thre 

Iranians and one Arab di d in the n uiDg eng m nt. 66 Ii i th r 

the .British nor the U federal Gov mm nt took y eff ctlv atApf!' 

The real interest of ran has been to en ur her n val d tion 

in the trait of 0 UZ d th ' v rnm nt has been ctive in 

developing Abu us and bs il i tary ba. 6b 

Iranian bena r ' Ab J asu i, th late chie it~r of 

t tela • at, ax ed everal r on for iran ' annexation of the 

Tunbs . Firstly, al~ e a}> , incl ing co pr hensi ve 

one rint by th howe t e Tun in th colour 

as other arts of Iranian territory . 69 beeondly the 'l'unbs are 

or than 4 ilometres 010 r to an than to as a.l-Khaymah . 

'hirdly , the conatant diplomatic prote t by Iran against the 

itish oecu ation of the i land has n v r en entir ly rejec d . 

~ourthly , th f inal dl 10m ic c n ultations t ween the Ir ian 

and the British Govemm nt were based on Iran ' right to these 
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islands after Iran withdr w her t rritorial ri hts to Bahrain • 

.Lastly, Sena.tor da ' udi stat d , regardless of ran ' title t o the 

islands they had in any case to ran ' ion cause 

of th ir strategic im ortance to ran d th r i on . 7 

ran ' s iIi t ary acq ui ion of t islan s result in an unsuccessfull 

com l aint to the nit d a tions >Jecuri ty ouncil by raq and four 

other Arab t at s .7l nts put orward the ouncil, 

however, erit consid ration . an ' s re re entative fended his 

country ' posi tion on seV'~ral di ferent grounds . 'irstly that 

the islands had historically belonged befor llritish 

occupation. condly, that all 0 f icial british charts sinc 1 70 

showed the islands as art of an • hirdly , the i slands are 

geographically conn ct ed with other ranian isl ands . Fourthly, 

Iran has been constantly prot esting through i~lomatic channels 

against the British occupation of the islands . Lastly , an ' s 

rights were asserted in Abu usa within an agre ment reached 

between Iran and Sharjah. s i de t hese point raised by r 

at the ecurity Uouncil, Iran argued tha.t the s t rat egic ~ itlon 

of these ialands , l ocated at the entrance of ormuz, rend red 

their annexation to Iran essential for the ake of national 

security . 72 

he 1971 ran- harjah ' emorandum of nder tanding ' ~rovided 

that th oil revenue gained from the subnarine areas adjacent to 

the disputed island of Abu usa should be equally shar between 

Iran and ·'harjah. It did not, however , settle the t wo ' t ates ' 

opposing claims of sovereignty over the i sland and its 12-mile 
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territorial sea. 73 The latest Iranian litlU'atur on Abu ' usa 

indicates that an informal com ro i e has be n r ached. It is 

reported that all strategic locations within bu usa xclu ively 

occupied by the Iranian Armed l<'orces which comman the trait 0 

orlluz. The resid ntial ar of bu u a all it lan-

based economic activities hav remai ned und r;;j jail ' e lu iv 

jurisdiction. 74 

The legal validity of the an-harjah 

been disput ed by a num bar of Arab lawy r. Th y consid r t e 

Agreement legally invalid, since, it i alleged, the ruler of 

~harjah was compelled to sign the Agreement under th con tant 

Iranian threats of military occu~ation . 'hi argum nt would 

certainly be develo ad further if the alleg circum tance w re 

proven, and i f the Government of ~harjah were to abrogat th 

Agreem nt . It wa arUy on a similar basis that in 1969 Iran 

abrogated the 1937 Iran-Iraq eaty on the hatt-al-Arab. 

Iran justified her abrogation on the grounds of iti h res ur 

upon ran at the time the Treaty was sign d . 75 rtow ver, und r the 

resent circumstances the alleged invalidity of the ran-~harjah 

Agreement is unacceptable since both parties seem to be standin 

by it . All necessary teps hav been taken for practical 1m 1 m nt-

ation of the Agreement . or instance, the oncession originally 

granted by Sharjah to ttes as and uil company \of th unit d 

'tates) was changed so that it would be in line with ranian laws. 76 

FUrthermore , the Buttes concession was later transferred to Crescent 

~etroleum which at present develops an offshore f i eld within bu 

£ usa's territorial waters, and whose ~roceeds are equally hared 

bet''leen ran and ,;;harjah . 
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.1Tofe or .". atlf1 of hd nlve. , 1ty diR,RJ~('! "" with th 

conclu ive validlty 0 the ~ ument r sed. by Iran. hi 

analytical atudy of tif1 conclud that Iran ' 0 

occu tion of th ab 1 lan • coul not con t1 tut MY ve 1.gn 

right for Iran . tat that ran ' ill y action ;y c ntrary 

to three princl le of in rna tional 1 Jf I ) th Uon 

of eac ful ettle nt 0 b) til roM. b1 t.1011 

of o 

d colonie tiona tif1 r ard th Iranian action cl ic 

viol tion of the con of internatlon law. H hol.cla 

th Gov maent of Iran. w 11 indiv1d.u anian offici 

respen i ble for breach of in rna tiona! contI- vention 

f th princl 1 8 eetb,y th be Court . 1946 . t'urth or , 

he justif ie any individual or coll cttv mil 

s tat ~ t Iran on 

:fra.D work of Artlel 51 of th . nl 

'hile tifl • e conclusion on Ir 

elf d nc, within t 

a.tiona Uhart r . 77 

ilitary etlon 1 re on bl , 

hf.a I gal 8Jlalyel of thranian po ition w th resz- t to v re1anir 

ov r tho ieland. 1e not aocurate . snaly the various point. 

argued by ran a.par tely and he r & ectively concl e that non 

of tho e 1nta, in ita om lIl.rita , con titut any over 19n 

right . In doing 80 he unjustlf 1abl,y fail 

iBtpact of the various ~ enta. It _,.1:11 t th bov.-m n tloneci 

a.rgua nta rai eel by Iran, taken collectively , c nstitute a. ound 

le al 1s for Ir ' s sovere14Plty over th 1 ...... c""6IoI,g . 

• 

Kuwai t , n th recUlAlolIIWI,d tion of th Un1 ted Kingdom , rrocla.imed. 
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exclusive rights over her continental shelf on June 12th, 1949. 78 

The ruler of Kuwait signed. an 11 Cone ssion Agr ament with the 

Kuwait hell Development Company Ltd . on January 15th, 1961. 

Kuwait 's continental shelf as established by the 1949 ~clamation 

was defined as the concession area in Article n of the 1961 

Concession Agreem nt. The Agreem nt drew up by us of co- ordinates 

the precise boundarie of Kuwait ' contin ntal shelf . Included 

within the boundaries were all islands, i slet s and shoals which 

fall within the jurisdiction of 'uwait excluding certain ecified 

i slands. 79 

}J3 will be seen in Chapter VD, uwait has as y t defined h r 

continental shelf boundaries neither with Iran nor with Iraq . 

However, Kuwait has repeatedly declared her adherenc to th 

'median line' in delimiting the boundaries of her continental 

ehelf. As regards Kuwai t- audi Arabia offshore boundaries th re 

was a •• 'u-al one between the two tates before partition was 

event&.aally effected in the mid 196 '8. Both uwait and audi 

Arabia granted separate concession for their as yet undivided 

half of the offshore area which constitut d th eutral Zone. 

~etroleum exploitation has been highly productive both off the 

shores of Kuwait mainland proper and off the hores of the now 

partitioned Neutral Zone. The uwait hell etroleum Company 

operates within the sul::marine areas of Kuwait beyond the original 

six-mile , but within the current 12-mil territorIal sea.eo The 

current ex loitation programme of the Kuwait 11 ompany is 

concentrated on a wild cat well which i being drille to a d pth 

of up to 20, 0 0 feet in the Kuff one where Kuwait ' s newly discovered 
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hydrocarbon r8Sourc s lie . Th offshore develo ent ' revolving 

mooring point (sailar to those us d in the orth 'ea) is rojected 

to be operational in early 1979. 1 uwai t moved to full ownership 

of her oil and gas industry in a process begun in 1974 - 75 and 

completed in 1977.82 

G. Iran 

ran roceeded to enact legislation with r gard to her continental 

shelf both in the ersian Gulf and th ' a of an in 1949. A 

draft bill was prepared after consultation with ofessor Gid 1 

of f rance . 8J 'lbe bill , having been approved. by the Council of 

ini ters , was first sulnitted to aJlis , the Iranian low r House 

of arliament, on tq 19th, 1949.84 The draft legislation l~ 

before ajlis for several yeare , 85 and was event ually passed .. 

the w of Khordad 2 , IJ~/ Jun I bth, 1955.86 
'Ih Law, consisting 

of five articles, gave no definit ion of the concept of ' continental 

shelf' . However, Article e state4 that the enian term 

' falat- i qarreh ' as used in th Law would have the same meaning as 

the glish term ' contin-.ntal shelf ' and the French t rm ' plateau 

continental ' • 

Article Two of the 1955 Law provided that the continental ~lf 

extending from the coast of the Iranian mainland and the coasts 

of the Iranian islands belonged to Iran and was under Iran ' s 

sovereignty. Thus , while the Law employed the t rm ' continental 

helf ', the rights claiDled over the subnarine areas eamed to .. 

beyond the continentals he If doctrine . According to Article 'l'wo 

of the GO ' the coastal tate ex rcisBs , over its continental shelf, 

only ' sovereign rights for the purpose of ex~lor1ng it and 
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ex loiting ita natural resources. 7 The language of the Iranian 

Law characterises these rights as 'absolute sovereignty'. 

Furthermore, Article Two of the Iranian Law s tat s that 'th subnarine 

areas: " aDd not merely the natural resources thereof , I belong to 

Iran'. 'Ibis implies the tate's ownership of its continental 

shelf which i8 far from the continental shel doctrine which 

merely provide. an exclu.ive riaht for developing the resources 

of the continental ahelf. 

The NOte to Article Two states that with respect to the C .. pim 

ea. the international rule. of inland seas. will be aliplied. It 

is noteworthy that the Caspian, the greatest inland. Bea in the 

world, is very rlcm in .inerals includin& oil. oviet source. 

state tlat the total reserves of offshore petrol UlI in the &8piu 

88 
are • enomous • • The US, having exploited Beveral oil fielde 

of the Caspian for years, baa r80adtly developed deep-water ex loit­

ation there. The Soviet authorities in 1978 discussed with 

British Petroleua the po8aibilit~. of joint drilling agreement. for 

oil exploration in the aspian. This included. a possible involve-

ment in the construction of aD oil platform fabrication yard on 

the shore. of the CUpiaD. 9 However. in the Iranian portion of 

the Caapian, no oU extracting hu occurred. 

The Iranian Act on urvey, Exploration and ~ploitation of the uU 

esources (July Jlst, 1957) is Baid to rank as one of the first 

well thought-out and coaprehensive laws prollulgated. by oU 

producl (\9 state •• 91 'lbe previo\l8 .. . troleUJll Law of Decellber 2nd. 1944-

had for~en any cabinet .tni.tar to entlr into negotiation for an 

oil conoesaion or to grant it without prior authorization from the 
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) as the Olmer of all Iran ' a oil re ourc s and authorised it 

to divide Iran's on-shore and offshore areas into di tricte each 

of which should not consist of more than 8(; , OU square ki10m tn. 

{Article Five) . Furthermore, the I OC was to en ur that at 1 &at 

one-third of the total xploitable districts including th continental 

ahelf be et aside as ational arvea. 

Th was authoriaed to n gotiate with com tent bodies for oil 

ex l oi tation both in land terri tory and off hore. According to 

Article 2 of this Act, the NI C was enabled to malt arrang ments 

and sign agreements with any reon whose technical and financial 

com etence proved satisfactory. My ~ ment signed by the HI C 

should be sul:mitted to the Council of Mini terse If the COtmoU 

confirmed the signed agreement, it would be laced before the 

Legi 1ature . Agreements would be nforceable only after approval 

by the Legislature and with effect from the date of such approval . 

be agreements a 'proved by gialature , together with the relevant 

laws and regulations, provided the body of rule which govern Iran '. 

actions and policies with respect to matters r lat d to the law ot 

the sea. 92 

The area of concern of the 1957 Act , as described in Article one , 

was the whole terri tory, of Iran as w 11 as its contin ntal shelf in 

the ersian Gulf and the ea of an, excluding that part of the 

Iranian territory defined as the area of the 1 <':-Consortium 

Agreement . As mentioned above , the Gnsortium rights in the Persian 

Gulf were limited to thre mile of the territorial waters of the 

Iranian mainland and certain Iranian island . Therefore , the whole 



area of th continental shelf - as w 11 nino out 0 t t w Iv 

miles of the territorial sea- bed - wer out id the Con orti 

C!8I'eelllent of 1954. 

Accordingly tho ent red into agr ement with a n ber 

com anies with a vien to the ex loitation f dif rent on 

the con tinen tal f th ersian ul . n u 

tht: .' ajli r tified the joint v nture agre nt r ached 

the t t Itali nc rn 1., 1\ • iner 1.' a . 9...J he governm n owne an co e r • 

he total area under the Agr em nt .was 22,7v sq u{U'e kil m tre 

covering considerabl tretche or Iran ' c n tin en tal s el • 94 

'l'h Agr ement are con ,0 0 Ci .... t 

end of the ersian ul artly on t co t but mostl 

east f Abadan) , and the other at off hore ax as of the 

vman .95 uff hore oil xploration indicated t obabl !lr n 

f large reserves, lying well out toward t e centr 0 th~ Gulf . 96 

In accordance with t h 1957 Act, the uu 0 en 'Vi trict ne ' 

for international biddin , 195' • v n tual y th }Jan rican 

Letroleum Corporation, a wholly owned ubsidiary 0 

r 11 offipany of Indiana, reached an agreement , it the loit 

the r ian submerged resources, A ril 24th, 195 . 97 be · eem nt 

area was an offshore zone of 16, 0 0 square kilometres bene th th 

Persian Gulf . t was divi ed into two arts a north i 0 

the ip zone , b) a zone adjoining the i to the uth and 

extending to the median line of the .t'ersian ulf excluding the 

consortium area) . he bah of Iran, Ie ed a t achievin . a 75/2510 

ratio of rofit sharing within this accord, gives one of the most 

comprehensive accounts of the 'Jan American actlvi ties in the Gulf . 9t 

The Agreement called for the cr e, tion 0 j ointly owned company 
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called the an- an American il 0 any which tart ~roduc1ng 

corom r cial quantiti of oil in 1961 an roved a great 6uccess .99 

ck of infonnation about the s truct ure of t he areas offered for 

din was a very erious r oblem . n una 22nd , 195 Sa.pphire 

etrol um Ltd., a an ad ian or oration, was granted an nt 

t o explore and ex~loit the Iranian of fshore lliu 'Ibi areas . prov 

to be a commercial failure and wa cancelled by mutual agr m nt. 1 1 

In 196) the C declared additional offshore areas open for bidding 

and in 1965 igned several j oint ventur An agre em en t Wa& 

signed between the arsi J. troleum om any an t he.N lIC. in 

January 1965 to exploit offshore resources in Iran ' s cont inental 

shelf. he C also signed t wo Joint ~tructure Agreements with 

taafse l etroleum ! aatschaypij .N. f . January 16t h, 1965) and the 

ranian " arine Int rnational il Company J anuary 17th, 1965) . 

In Augus t 1966, th C, ' goterprisc de ech rchas t 

d ' Activities -etrolieres ' Ai ), a French ~tate Agency, and one 

of its subsidiari s , 'oci te ~rancaise e e t rol es D' I r an l~ 

which act d as the g neral contracter, s igned an offshore agr .. ant. l 2 

his Agreement represented a new pattern in t he Government-Com y 

relationship, departing Bubstantiallyfrom the t raditional 5U/ 50 

rofit-sharing system and the joint-venture type of .ment. 

he original offshor area as referred to in this Agreement 

includes the Iranian territorial waters and continental Iilel. t 
/ 

includes also the area of the t erritorial wat er and contin ntal 

shelf of any Iranian island situated within t he boundarie descrited, 

exce t tho islands of Kish, Kendurabi, i ahm B1ld l1engan as well a. 

their territorial wat ers. The boundarie are full d cribed in 

~chedule A of the Agre ent as f ol l ows l 
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"From a oint 19, defined below, the we tern boundary follows , 

in due south direction , alon the meridian of ..5)°..>4 ' lJlJ" east 

longitude as far as its intersection with the boundary line of 

Iranian continental shelf. 

he point 19 is the intersection of th said meridian with th thre 

mile eaward undary of th Agreement Area of the anian il 

perating om anies. ts a proximat ~ogra hical co- ordinate 

..5)0)4' 0" east longitude 

26°38 ' "north latitude . 

From the point 19, the northern boundary follow the three mil 

eaward Boundary defined above , to its int rsection ( oint ' ) 

with the meridian of 26°()0 ' uO" east longitud , :be approximat 

geogra hical co-ordinates of oint I are I 

26°0 ' 00" east longitude 

26°40'1..5" north latitude. 

'lhen from oint ' the eastern boundary follows in du outh 

e a 

direction along the aeridian of ..56° ' 0" east longitude far as 

its intersection with the boundary line of th Iranian contin ntal 

shelf ••• 10) 

The Iranian offshore agreements - like most of the oil concession 

agreements regarding mineral develo ments - embodied the o-called 

' operating obligation clause' . 104 The lie em.J:Ihasised that operating 

companies should carry out the due surveys within a giv n riod 

of time. AS a general rule, this riod was not t .') be mor than 

six months . Iran ' s policy was to di COY r an dey 10 her p troleum 

r •• ourc~. to the aaxiawa extent with all possible po d.105 



The C is entitled to terminate the oil agreem nts if concession-

aries fail to relinquish their right to parts of the assign d 

areas or to carry out drllling obligations . 106 

n July 27th , 1971 the 10 signed a joint-venture with Amerada 

Hess Cor );Joration, an American ind endent oil company . The allocated 

area was J , 71,5 square kilometre of 1ll.ock. .L w hehr offshore area. 

Another joint-ventur com~any , Mmed HoI'DluZ etroleum ~om any, 

was allocated ) , 500 squar kilometr s of the Block I off hore 

ormuz strait . These new agreement constitut d important 

differences from t h previous type of partn r hi~ agre ments , 

particularly as they would be governed by and int r reted according 

to the laws of Iran . 107 

In the Summer of 1974, the ajli assed a n w etrol um ct as 

well as a new IOC constitution, neither of which rovided radical 

changes . The 1974 Act lays down regulation governing ' exploration 

and develo~ent ' agreements not envisaged in the 1957 Act .
108 

Accordingly in 1974 I C opened up n w areas both on hor and 

offshore , the details of which are not as yet known. 

H • .!B!9.. 

he Kingdom of Iraq asserted her claim over the continental hel 

con tiguous to Iraq' s territorial sea in th ereian Gulf by an 

fficial Y.roclamation issued on ovember 23rd, 1957.109 
It is 

suggested that the timing of this Yroclaaation was "directly 

related to the increased Iranian interests in the offshore zones" . ilO 

After Iran announced certain subnarine areas adjacent to her coast 

as 'open' for international bidding (spring 19.5b) , Iraq iSSUed a 



new oclamation on April 10th, 1958 which reasserted Iraq ' s 

ri8hts to marine and subnarine areas of the .t'ersian Gulf adjacent 
111 to the Iraqi coast. '111is lToclamation declared that Iraq 

automatically considered that the equidistance rinciple would 

govern the delimitation of her continental helf boundaries in 

the absence of an agreement oroof special circumstances justifying 

another boundary line .112 

After the 195 evolution, the Decree of ovember 4th, 1958 which 

extended the limits of Iraq ' s territorial sea to 12 miles , stated 

that the ecree proviaions did not aff ct the Iraqi rights ov r the 
. . l~ continental shelf beyond the territorial sea. Again , when Iran 

and Kuwait in 1968 issued a joint commWniqu on the delimitation 

of their continental m lves, raq i sued a Declaration that she 

would not recognise the proposed Iran-Kuwait boundary line. ll4 

As regards the Iraqi legislation on oil industry relevant to continental 

issues , reference must be made to the following lawsl 

The Government of General 1m nationali ed Iraq ' s oil industry on 

ecember 10th, 1961. Law no. 80, which expro~riated 99.5 percent 

of concession areas held qy for ign oil companies, ~onfirmed Iraq's 

sovereignty over her ' submerged or non-subm rged' oil fields. llS 

The Law defining the expk>i tation areas of oil companies b.ound 

them to abide by Iraqi laws. '!he 1962 tatute granted the Iraqi 

ational il Company full and exclusive right to ex~'oltation 

of oil and 8lS in all Iraqi t rritories except for th areas 

covered by Law no. 8 of 1961.116 Later, Law no. 97 of 1967, 

prohibiting any new oil concession, confirmed the 1962 allocation 

of oil deposit areas outaid. the coverage of Law no. 8 of 1961 



to th Iraqi National U 0 any .117 e operation 0 th I raq 

' etroleum ~I8JlY Ltd. . in the areas d fined und r Law no . b of 

1961 were finally nationalised. by Law no. 69 of June lat, 1972. U B 

Also a s tate-owned CODl.pany was established und r the name of 

'raqi 11 ationa Com any' to deY 10 all Iraqi oil r ourc 114 

The only offshore agree nt known to be granted by Iraq i a enioe 

contract siped in 1 with terJ)ria eh reh s D' Actlvitea 

'troliers ( E ) . The offshore develo ent of Iraq ' s contin ntal 

shelf resouroes 1s subject to 80m 0 aplex arrangelaent inc Iraq 

has not &8 yet defined her oontinental eh 11' boundar! s with Ir 

and uwait. However. ~' i. putting thre fie 1 into roduction. 

Buzargan, A'W hrub and FUka. . A fourth find at 'iba. is ou 

and all .12 

I . ~ 

an &8serted h r continental shelf rights for th firs t time in 

June 1968 .121 an later fixed. her continental sh 1f, as well a 

her territorial.a and xo1uaive fishing zone , in a ere i sued. 

by th ul tan of an on July 17th, 1972.122 Article ' ven of thia 

ecree ~~ that where the OO&8t of another ~tate i 0 0 it. or 

adj acent to an, the outer limit of the ()man continentallbelf 

shall not extend beyond the median lin every JiOint of whioh is 

equidistant fro the nearest points on the baselines f rOlll which the 

breadth of the territorial a of an and the territorial ea. of 

another s tate is measured . 

The offshore exploration qy Petroleum Develo}laent an) Ltd, in 

1966 and i,rinterahall A.C. in 1972 revealed no co ercial quantities 
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off the northern coast of Oman •123 'ul tan a • i d bin aimur of 

Oman granted a 450-mile offshore conce sion to Wendell ' billips, 

124 an independent American oil man, in arch 1971. n ctoher 

1971 obert Anderson received a concession on all cff shore and 

land areas not already ceded to .t-etroleum velopnent t cman) Ltd.. 

and fintershall, including those taken from endel l .Phillips •125 

Finally in 1973 an offshore oil consortium was granted a concession, 

but did not find 011 rea.rvea.126 Further exploration 18 continuin& 

offshore near as irah , and in the strait of Hormuz . Al though SOIll. 

oil has been found in the strait of Hormuz th re i s a.s yet no 

guarantee that the fi.ld will ever be brought into pr oduction.121 

II. THE IMITATIO OF TeNT 'NT ~ ji£I; ~E IAN GULF 

It is esta.bliahed that the entire sUbn.a,rine ar a of the high Beas 

of the enian Gulf constitutes a continental shelf . Thus the 

question of the national-international sea-bod boundary does not 

arise in the Persian Gulf. The chief difficulty in such cases all 

the Gulf is the delimitation of the continental shelf between 

adjacent aDd opposite state. . The present ::;ection deals wi th the 

rules of law applicable to the delimitation of the continental.lf 

in the Persian Gulf. 

A. General Rul •• 

AS mentioned in Chapter I V, Article 'ix of the l,..LL .:provides that 

in t he a'bslence of mutual agreement the boundary line between 

adjacent and opposite states should be a median line unless 

• apecial circuaawc.s· juatify another boundary line. '!he ICJ, 
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however, in the North ea on tin en tal helf &Bes e tablish d that 

the provisions of Article 'Le were not part of cu toary law and 

therefore were not in f orce against non-party t at s .12b ince 

none of the Gulf tates has ratified the G (iran &lon has 

aigned the Convention but has not yet ratified it), they m not 

to be bound by the r i nciple of 'equ1d.istanc - special circUll.tecee ' 

adopted in Article ix. I t is, theref ore, of great importanc to 

examine the custoQ.'rY law on delimitation of such emi- ncltAseQ. 

aeas as the ereian ulf, eep cially in the light of ::)t ate ractice . 

F. A. Vallat, writing in 1946, with specific reference to the 

Persian Gulf emphasised. that the 'Truman-type ' solution for the 

continental shelf definition and delimitation could not be a ~ied 

to such narrow seas bordered by several btat 129 further 

augges ted that. 

"~erhaps the most equitable solution would be to divide th 

sUlDarine areas outside territorial wa.ters among the 

contiguoua tates in roportion to the length of their 

coastlines" .13 

J . M. Py crit1sed Vallat's ropo.sed deliaitation of the oontinental 

shelf in acoordance with coastline length for th f ollowing reUQlllii . 

"a) favouring unduly sta.tes with a. long coasUine, b) 

separating 80me :pointa of the continent from the con tin ntal 

shelf, although they might be dependent on one and form an 

organic whole , c) not providing the boundary line of the 

frontiers in accordance with which the division would be ada . .. l J1 
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y, instead, favours the median line rinci' le as the best solution 

for delimitation where more than on btat is on the same continental 

S'helf .lJ2 However, both Py and Vallat admit that their proposed 

solutions may well not provid a satisfactory an wer and advocate 

negotiations between the tate concerned with a view to r ach 

an a8X'eemen t. 

As to the praotice of Gulf tates, no reoi d fini tion rega.rd.ini 

the outer limit of the continental shelf has be n given in the 

proclamations and legislative acta adopted by th various Gulf 

tates. However, most of these unilateral act suggest that the 

boundaries of the continental sh 1f with th adjacent and oppoaite 

s tates should be determined by mutual agreement in accoxdance with 

equitable principles. lturthermore, aome Gulf s tate such as Iraq, 

Kuwai t ) Oman and atar have ex ressly declared their adher nce to 

the principle of median line as the method of helf delimitation. 

1. utual Agreement 

he Saudi Arabian oyal !'ronouncement of 1949 tat d that. 

"The boundari. of such areas will be deter ined in 

accordance with eq ui table .princi'ple~ by our GoverllJllen t in 

agreement with other tates having jurisdiction and oontrol 

over the subsoil and sea-bed. of adjoining areas . "1) 3 

As already mentioned in ~le previous ection most oth r Gulf ~tate. 

referred to mutual agreement as the rule for the delimitation of 

their contin ntal shelvea. articular 8Dl~hasis has been given to 

IlUtUal, ~ellent which should be in accordance with. equitabl 
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principles. As will be seen in Chapter VII, the continental shelf 

boundaries of the ersian Gulf have been mostly determined by 

bilateral agreements. However, Iran and Iraq , whose continental 

shelf boundary is still undefined, both failed to refer to mutual 

agreement as the primary solution for continental shelf del1mit-

ation. The Imqi Law of April l Oth, 19.56 omitted any specificr 

reference to mutual agreement. Iraq simply declared her adherence to 

international ractice on continental shelf delimitation and to the 

principle of equidistance. 111- imilarly Article Three of the IranilUl 

Law adopted that the delimitation of continental shelf should be 

determined "in conformity with equity". rthermore, the overnment 

was to take "the necessary diplomatic measures" in any case where 

disputes arose in defining continental shelf boundari s .13.5 '!he 

Law omitted any mention of agreements to be n gotiated, though such 

negotiations are obviously covered by the vague reference to 

"diplomatic aeasures··. In practice, however, Iran has put much 

emphasis on mutual agreement as the basis for continental s helf 

delimitation. 'Ibis is bome out in I ran's practice during the past 

two decades. As will be discussed in Cha ter VII , Iran has chi.fll 

established her continental ehelf boundaries in the ersian Gulf 
\ 

through agree •• nts with neighbouring state~ . 

2. Equi table Prinoiples 

Almost all regulations promulgated by vuious Gulf ' tates adopt the 

conce~t of equitable principles for the purpose of the delimitation 

of the continental shelf. For instance, Article 'l'hree of the 

Iranian Law on the Continental Shelf June 16t h , 1955) states that 

the delimitation of the continental ehelf should be d termined 

1) 6 
"in conformity with equity". In addition to such expressions 
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made in th national 1e i 1 tion of in ividual ulf t te , the 

conce t of equitable princi le haa alw8¥ been th unquea tiona'ble 

ba.ais for continentallbelf d limitation in all n gotiation conducted 

by th ulf tate. eferenc may be ade to the G neva meoting 

of ctover 1963 where the re res ntativ B of Iran , lraq, Kuwait 

and ' audi Arabia d th 1r a&re ent on working together to 

r ach qui tabl ttle 8llt of of'! hore boundary d1 t s .131 

Howev r , as mentioned. in Cha tar , th xact cont nt of equity in 

th context of continental abelf de1imita.tion i no t clear . I t 1s 

stabli hed that equitable principles do not alw~ requir the 

a. 1ic tion of the equidi tanc ethod. . Wh tev r etho is plied 

for d limit tion, it is eBS ntiaJ. that the re ult ust be equitable . 

---
J . .' uidistance inclpl 

Th 1949 ~c1amations did not ex ~e &1y utilise th equidistance 

rinci~le as a basia for the delimitation of the continental ahelf. 

' ince then , however, som8 ulf tate such as Iraq 19.56) , uuait 

1971) , - an 1972) and atar 1974) have th 1r 

adherence to equidiatance principle. The raqi overnD1ent within 

the roclamation of April 10th, 19.5 declared tha.t Iraq fa eontinelltal 

shelf boundaries should be delimited in accordanc with equ1dietanoe 

prinei le. 1)8 iIIlllarly Article v n of th umani cree of 

July 17th, 1972 ado ted th median line ttl only basis for all 

an's offshore boundaries.1)6 Again, the Goverrul1ent of Kuwait in 

its f formation Concerning th :&>undary of th Lontinental tih If' 

has stated tha. t I 

"Kuwait is not a party to the Geneva Convention on the 

I,..or "winental shelf. However, Kuwait is aware of the proviuioDa 
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of the Convention and in exercise of its sovereign right has 

adopted the 'median line' in u.elimi ting the boundary of the 

continental~elf with its neighbours . n1J9 

It is generally accepted that the median line is th most 

applicable boundary in the ersian Gulf in all cases where th re 

is failure to reach ~eement. r. H. 1 • Al-Baharna, writing in 

the early 196 ' s, stated. that all coastal s tate of the Peraia.u 

Gulf had already qy then acce ted the codified rules of the GO 

concerning the median line as a valid expr s ion of international 

140 practice. It should not be overlooked, however, t hat at that 

time apart from Iraq other Gulf states failed to ex~ress their 

adherence to the median line principle. ntil then most national 

proclamations and legislation usually referred t o mutual agreement 

and equitable principles, rather than the median line . onethel ••• , 

it is undeniable that the Gulf ~tates have in ractice com to 

consider the equidistance princi Ie as a rule of custorary inter­

national law.141 

The median line norm has been universally applied in the rsian 

Gulf for continental shelf delimitation, but frequently with 

modifications. Such modifications have been inevitable .. & reault 

of the obvious special circumstances which exist in the Gulf . 'lb. 

most im~ortant occurrences of partial departure from the median 

line are due to the presence of islands and the unity of depoe "t~, 

as well as political, economic and strategic conaid ration.. Thee. 

will be discussed in the following section as major difficulti •• in 

the deliaitation of the continental melf of the Gulf . Her. by 

way of exaapl.. reference Ilay be made to the Abu Dhabi - a tar 
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AgreeJnen t where by the median line wa modi'li d to llres rYe th 

unity of known deposit . on the oth r hand , the Iran- audi 

Arabia Agreement is an example of a modification of the median line 

necessitated b,y th pre ence of islands. 

ifficul ties in the elimi tation of the ulf ontinental 

helf 

one of the coastal s tates in the l;lersian Gulf region i8 party to 

the GC .142 Iran sisned the Convention subj ct to 'be re •• rvation 

that she regards the er ian Gulf as one of th s ecial cireua­

stances referred to in Article 'ix. Iran has not yet ratified the 

Convention. In the absence of any multilateral or bilateral 

convention governing the delim1tat1onal 1asu among the 8ulf 

tates, their continental shelf boundaries should be dew1'Ilined. 

under customary rules of international law. IiJa establiahed in t~ 

previous ub- ection, the Gulf tate h ve con idered ~ equi4iataace 

princi Ie as a rule of customary international law. '111i8 pJleral 

rule, however, has sometimes been modified in the Gulf region in 

order to rovide equitable rasul ts. 

Three major factors influence objectively the application ot equ1Ai 

distance rincipl in the PersBn Gulf . First is the presenoe of 

islands on the continental shelf; second, the de termination of 

the baae-points for the measurement of the continental shelt, third. 

the preservation of the unity of hydrocarbon or lneral deposita. 

In addition to these major factors, there are s ome historioal, 

politi cal and strategic considerations which influence the 

a.pportiollllent of the continental shelf between respective Gulf 
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ste!otos. For instance, the Iran -harjah Agreement on the BUb-

marine areas around Abu usa was signed mainly on a politioal and 

strategic basis. Aga\n, token concessions were made by both ides 

in the Iran - Bahrain Agreement basically on historical grounds. 

uch political or historical considerations, however, do not 

constitute any major roblem concerning the delimitation of the 

Gulf continental Stelf. 

1. l'resence of Islands 

ne of the main difficulties with res ect to termining the conili_tal 

shelf boundaries in the rsian Gulf is the presence of numerous 

islands. "ost of these 1) islands and islets are usually 

14) uninhabited and small. For instance, th re are many low-lying 

islands to the north of the western part of the Trucial coast . 

These islands are salt-plugs, formed during the gigantic folding 

movements which created the Zagros and Hajar ranges in the ~liocene 

144 and Cretaceous periods. All these small islands and rocks 

are extremely important in respect of offshore boundaries since 

they are assumed to generate their own territorial waters . ille 

territorial sea-bed for these small islands in itself amounts to 

a substantial area of the narrow sea of the ersian Gulf . let 

the Gulf states claim continental liilhelf rights for a considerable 

nuaber of islands in addition to their territorial waters. 

The claim of a se arate territorial sea for small islets and rocks 

is not, strictly speaking, legal in international law. However, 

the Gulf s tates claim territorial sea rights for all 'islands' 

regardless of their sise and natural conditions. For instance, 

Article ne of the Saudi Arabian Deoree of February 16th. 195 
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defines the term 'island' as any islet, reef, rock, bar or eI1ll8D8Dt 

artificial struoture not submerged at lowest tid •145 imilarly 

Article One ~ ~ Kuwaiti Decree of December 17th, 1967 claims 

terri torial sea rights for all uwai ti island. ere th term 

• island' is d.efined as tt a naturally formed area of land surrounded 

by water, which is above water at mean high-water tides" . Howev r, 

Article Two considers all low-tide eleva.tions (subnerged at hi&h 

t ide) situated not more than 12 miles froJll the mainland or from 

Kuwaiti islands a8 the baseline for the territorial ea.
l46 ",ain, 

Article ne of the Omani Decree of July 17th, 1972 states that the 

t erritorial sea of Oman should be measured from the low-water line 

of the coast of the mainland or of "an i land, rock, reef or shoal 

aore than twelve nautical miles distant from the mainland or 

another island, rock, reef or shoal".147 

As already discussed, the extent to which islands and islets affect 

the continentallhelf boundaries is disputed.
148 

There are three 

.&in attitudes which respectively advocate e1 ther full or partial 

effect or no effect for islands on the continental shelf boundarie8. 

In the Gulf region, Iran fomerly maintained that no effect should 

be given to islands in the ersian Gulf. 'rhe Iranian .Jiro kJosal 

in respect of the autinental shelf of islands, submitted to the 

1958 N LUS reads as follows. 

"Where an island or islands exist in a ~ion which constitutes 

a continuous continentallhelf, the boundary shall be th medlan 

line and shall be measured from the low-water !lark along the 

coasts of the countries concerned, ~vided, however, that 

where special circumstances so warrant, the median line shall 



be measured from the high-wat r mark along the coastline of 

the countries concerned. H149 

;Jr. oubani , a member of tho Iranian del gation in the .Fourth 

committee of the 195 UN ex lain d that. 

"The question that arises, however, is how to trac th mediaD 

line in relation to islands. It is clear t hat, if th Y are 

to be taken into account, serious complications will arise and 

the benefit of having adopted the median rule will be los t 

by the diffl1cul ty of applying it. It is because such 

difficulties are always encounter d that the elegation 

believes that the most cqnvenient and most equitabl solution 

is ••• not to penni t islanda ai tuated much farther out than 

the territorial.a to have any influ nce on th boundary . "1.50 

The Iranian proposal in the 1958 UNCLO was defeated by t wo votes 

in favour Iran and Italy), JJ a&ainst , and 21 abstentions. The 

Uni ted ingdom delegation noted. that the case of any island should 

be individually con8~ered and be accordingly treated .15l Then 

Mr. oulwli. the Iranian re~8entative, }X>inted out that the aedlan 

line principle could in no 'H'8\Y infringe the ranian soverei6n ty 

over any island situated on a median line which m~ht be establi hed 

152 in the ersian Gulf. 

since 195 • Iran has abandoned her su port for the 'no eff ct' 

argument, claiming continental shelf rights for a number of Iranian 

islands in the en ian Gulf. In the 196 ' s , Iran aintained. that 

'bhe baseline for measuring the median line in the Gulf should ~ 



fixed from the southern edge of the Iranian island of sba. A6a:1n 

the Iranian island of Kharg was given a artial ffect on continetal 

shelf delimitation in the 1968 Iran- audi Arabia ~e ment . o wever, 

Dr. A. ' ovahhed, one of Iran' s nego tia tCU' on con tinen tal ahelf 

delimitation, has recanUy ex ress d the view that no islmcl in 

the ersian Gulf should be given any continentaJ. shelf r i&hta. He, 

exceptionally, asserts that the Iranian island of arg meriia a 

full continental shelf bec8.J,lSe of its particular individual 

characteristics.15J This is the official Iranian position with 

res ct to the Iran - vwai t continental ahelf boundary. 

In the absence of any recognised crt terion in cont mporary intemat10nal 

law regarding the effects of i lands in continental shelf eliai1;aUOD, 

the Gulf tates have seWed such probl me by diplomatic n otiationa. 

The trend. in the ersian Gulf has been to ignore all islandii lYina 

in the centre of the Gulf. In most boundary agreements the qui­

distance prinei Ie has been adopted betwe~n the coast of ma1nlanda, 

but, owing to respective consideration, certabl island have be n 

given full ~fect or partial effect. Thus, in the drawing up of 
\ 

the Iran - atar, Iran - Abu Dhabi and Iran - uman continental ahelf 

boundaries the existence of all islands has been ignored.
l .,54 

Similarly in the Abu Dhabi - tar offshore boundary B8X'eeaent (1969) 

the presence of Abu Dhabi ' s island of D~inah was ignored . On the 

other hand, in the Iran - audi Arabia Agreement (196 ) the island 

of Kharg was given half effect. Also, in the .Bahrain - tlaudi 

Arabia Agreement (1958), onl¥ some islands were t aken into account 

while others were totally ignored. Sometlm s the islands war 

cranted a belt of territorial sea but not a:n.y continental shelf 

rlghta. By way of example, the audi Arabian island of Al-Arabiyah 



and the Iranian ieland of F'arsi w re giv n only a 12-mile 

territorial ea in the Iran - . Saudi Arabia Agreement. Aleo in the 

Abu habi atar Agreement, it was recognized that Abu lihabi'e 

island of a.yyinah was entitled to a territorial sea 01 three U.a. 

2. Baseline 

ne of the major difficulties with resp ct to the del imitation of 

the Gulf continental shelf is the problem of drawing a baseline fro. 

which the median line could be measured . As alr ady mentioned in 

Chapter V in respect of th territorial water in the ulf, the 

normal baseline is the low-water line along the c ast .156 However, 

as demonstrated in the 195 U 10 ' , Iran sought to establish that 

semi-enclosed seas such as the ~ersian Gulf were subject to the 

' exceptional circum tance ' clause as provided in Article ~1x of the 

G C ~ . Iran propos d to have it specifically lJrovided in Article 72 

of the ILC (1957) draft convention that the median line in such 

cases could be measured from the high-water ark of the coasts of the 

mainlands of the tates concerned . Its ro,tJo al efeated , the 

Iranian elegation t o th 195B N LOS advocated retention of the 

wording 1-Then Article 72 came before the pI nary seesion of the 

Conference . Dr . Ahmad ! atin- aftary , the distinguished Iranian 

l awyer and statesman, had to acknowlege that - u);!.very law which i8 

too strictly worded is inevitably broken" .157 .1r • ..dartos of 

yugoslavia opposed the words "unless another boundary line is 

justified by special circumstances" locorporated in Article 72 as 

not being backed up by any manual of intemational law. 1'0 thie 

comment Dr . i· atin- Daftary lIran) replied that there was no mention of 

t he ' special circumstances ' clause in international law manuals because 

1.50 the continental shelf itself was a new subject. 
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he most significant advanta&e that ran ought by her :propo al 

at the 1958 NC was the de arture from th g neral rule which 

lirovides for the construction of a median line drawn from the low-

water ark . Iran held that the application of this general rule 

would create inequitable results in the delimitation of the continental 

shelf between Iran and her neighbouring tate. his inequitable 

resul t would be a:eated firstly because of the resence of several 

small non-Iranian island in differ nt parts of t e ersian Gulf; 

and secondly , because of particular g ographical featur s of th 

ranian coast . t was demon trated that the iientification of the 

lcw-wat r line of the Iranian coast was difficult. 0 reach an 

quitable delimitation Iran favour d ignoring all islands on the 

continental shelf .159 Accordingly th base-point or th dian 

line would be the coastline of the mainlands of the tate conc xned. 

Furthermore , Iran proposed that the baseline for the execution of 

the median line should be measured f rom the high-water ark .160 

he practice of the Gulf tates varies as to detomining the lase-

points for the application of the median line . th ran- atar 

Agreement (1970) as well as the ran-Abu habi r ement 1971) 

the boundary is an equidistant line between the co t of th two 

opposite tates . But in the three other accords of Abu Dhabi- tar, 

Iran-Bahrain and Iran- an the base-points are certain point 

mutually ~eed u,klOn. An example of the :problem of determining 

the exact baseline of the continental sh If boundary between adj acent 

tates is the Neutral ~one between audi Arabia and uwait. As 

already mentioned in the previous section, both oaudi Arabia and 

Kuwait have adopted that their contin ntalmelf boundaries should 

be determined by mutual agreement. FUrthemore, they have both 



acknowleged the rinciple of median lin as the basis for the 

delimitation of their continental shelf . However, a will be een 

in Chapter VII, the two tate have diaagre d over the exact bas -

points from which a median line should be drawn. 

In summation , the 1958 Iranian proposal to &0 t the high-water 

line has been abandon d in all continental shelf negotiation 

conducted by the Gulf tates. r he 1Ba lines for the determination 

of the continental libelf boundaries have bet:jn mutually agreed with 

due consideration given to ach individual circumstance. 'I'he low-

water mark has been widely acce ted as the laaeline, esp c1ally in 

all agreements which involve the territorial sea boun ari s of th 

tates concerned . For . instance, Article ne of ran- audi Arabia 

Agreement (1968) sp8cfie that the two islands of Al-Arablyah and 

Farsi possess a l2-mil bel t of territorial a It asurad fro the 

l ine of lowest low-water on each of the said islands".161 

J. 11 and Gas epos1ts 

As previously m ntioned in hapter V, the existence of substantial 

aineral or petroleum deposits across the boundary line of the 

continental shelf may constitute a 'special circum tancs ' under the 

terms of Article ix of the GC S . Some early authorities on continental 

ahelf issues, such as f . \ . r outon have also suggested that the 

strict application of the equidistance pr1nci~le may involve the 

danger of a petroleum-pool being divided between different ti tates .162 

Theoretically, the fact of the coastal ~tate' s exclusive authority 

over th natural resources of the continental shelf requires that 

the 'unity of deposits' should always be considered.16J Accordingly 

i t is suggested. that a boundary line other t han a median line be 

drawn in order to freserve the un1 ty of depo its. owavar, this 
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conce t undermines the ermanent charact r of existing off hore 

boundaries by considering th~m conting nt on possibl future 

discoveries of deposits across the boundaries. I t is, th refors , 

unde's'irable to consider the preservation of the unity of de:po its 

as fundamental in continental shelf delimitation. Ins tead, as 

already suggested in Chapter IV, appropriate legal criteria hould 

be identified for the apportionll\0'lt of such deposits straddling the 

continental shelf boundaries between the ~tates concerned . 

In the ersian Gulf several oil fields along and across the inter-

national boundaries belong to th same g ological tructur . 'l'wo 

oil fields between Iran and raq, one field between audi Arabia and 

Bahrain and other fields between audi Arabia and uwait in the 

eutral Zone) and between Abu Dhabi ·and tar, lie across th 

international offshor boundaries. l64 'uch situations give ri8~ to 

the problem of • capture ' in the course of x plo ita tion of oil and 

gas . A major example of oil capture occurred. in 8J" 196) . It 

happened in the overlapping submarine areas between audi Arabia and 

Kuwait as a result of th ex loitation of t'fO adjoining fields . 

The Safaniya field which fell within 8audi Arabia's jurisdiction and 

was operated by Aramco , reportedly incltned towards the Japanese­

held acreage in the eutral Zone . The Japanese production 

threatened to drain awq Aramco ' s Safaniya field. 16.5 

eedless to say, arrangements for orderly develo}ment of fields such 

as that of Safaniya, should be made on a sound and permanent basis. 

In the 'afaniya case as a practical solution to the capture problem. 

Aramco increased the produci ng capacity of this field to meet 

the urgent need to offset Japanese production .166 The legal 



solution in such circumstances is either to agree to share the 

resources without regard to sovereignty over the lace of roduction, 

or to apply methods of delimitation other than equidistance principle. 

In the audi Arabia-.Bahrain Agreement February 22nd, 195 ) it w 

stipulated that the ex loitation of th oil resources of the 

hexagonal area of Abu ' fa liOuld be carri d out by audi Arabia 

on condition that one half of the net revenue accruing to audi 

Arabia from such ex loitation would belong to Bahraln .167 Again , 

the same conclusion was reached in th uwait- audi Arabia Agreement 

(1965) concerning the subnarine areas adjacent to the now partioned 
16 eutral Zone . imi1ar arrangement was made r garding the offshore 

field of Hagle -lbundng straddling the off hor boundary of tar 

and Abu habi (1969) .169 With respect to audi Arabia ' s pr ctice 

in such circUDlstances one cannot overlook the arrangements made in 

the audi Arabia- udan Agreement of ay 16th, 1974 concerning the 

subnarine areas of the Red ea.170 here , by Article bre and Four, 

each party recognised the other ' s exclusive sovereign right over 

its cont inental shelf area which in eith r cas lies adjacent to 

t he coast and extends seaward to a line where the de th of the 

au rjacent waters i8 uninterruptedly 1 Uo metres. The two 

Governments according to Article i ve , recogniz d the submarine areas 

lying beyond 1 - 0 metre depth as a ' common zone ' where the two 

tates have ' equal sovereign rights in all the natural resources .' 

It is also significant that the two s tates have a::ce ted the compulsory 

j urisdiction of the I J in respect of any dispute arising from the 

Agreement Article AVI) . 

On the other hand, Article our of the Iran- audi Arabia I+gr ement \1968) 



rovided that no oil/gas drilling 0 erations hould be conducted. 

Qy either arty within a rohibited Area, extending to 5uO metres 

in width on each side of the boundary line.171 Furth rmore , within 

a letter t ed ctober 24th, 196 both audi Arabia and Iran a&reed 

that the 0 erations prohibited by Article our of the Agr ement should 

include not only direct expolitation from the 1uuO metre rohibit d 

Area but also xtend to "all drilling 0 rations which could be 

carried. out within the lTohibited Area from in t allations which are 

themselves located outside it •• ,172 ' imilar1y Article THo of th 

Iran atar Agreement (1969) prohibits any drilling o~eration on 

ei tber side of the boundary line wi thin a zone of 250 metr in 

width .173 The same provisions have be n stipulated in Article THo 

of the Iran-BaJu-ain Agreement (1971l74 and in Article THo of the 

Iran-oman Agreement 1974).175 All these Agr ements have provided 

a b:oad framework for future mutual a&r8em nts with S'p ct to th 

oil or mineral de osi ts straddling the boundary lines . 
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The a iD of this ha ter is to pr sent a detail d ckground to 

all contin ntal elf boundarie , whether actual or ot ntia 1 , 

in the ersian ulf . t is divide into two ain ections: de fin d 

boundaries and und* fined boundari s . 

he s eater art of the line which contains th continental sh If 

boundaries of the ers le.n Gulf has been formed as a resul t of 

delimi tat ion betwoen Gulf ~tates over th past t HO dec s . e 

delimit tion has always been achiev d through mutual ement and 

never by judic,IQl or arbitral roc dure . An arly definition of 

international offshore boundaries was e sentia.l in the Gulf region 

becaus th concession ar as had overla ~ed at variou points. 

Thus, the settlement of such disputes was of great importance , 

not only to t he Gulf tates, but also to giant oil companies which 

l~ed a major rol e in early offshore boundary settlement in the 

Persian Gulf . 

This dection presents a legal analysis of the defined offshore 

boundaries in the ersian Gulf . 'he tudy has been arranged in 

chronological order to demonstrate the de~ elopin trends ~ursued 

by the Gulf 'tates in respect of continentalffi If delimitation. 

A. Bahrain- "audi Arabi a 

The first offshore boundary agreement in the Yersian Gulf region 



w concluded between sin an ua; i Ar bi n 10 bruary 22n 

195.1 :he provi ion adopt d in thi con 1d r 

of at significance ince th y coul be th 1 ading 

nt for offshore boundary agr mont in t e ulf r ion . 

nique tatu w also attached to thi nt in formal term 

it was signed rsonally by t King of 0.14 • Arabi d th 

ul r of ain . 

.. ar88Z'a h , to 15 of the Fir t ~l u e 0 th 

to in tail 5 ocific eogra hical location which, j 

"Iould form th boundary lin betwe n oau i Arabia an ain . All 

the directions war ad on an a proximation 0 line 

or a ' middl line' as the original Arabic t 

16 tat d that v rything that i ituat to t 1 ft 0 'th 

middle line' long to audi Ar bia and v rytl ing to th r ht of 

that line belong to ba.hrain . How ver, th wecond Clau of th 

ement rovld d th t the irregular h xagonal z n of Abu &&fa, 

located. on r ian Gulf to th le t of th 

dividing line , w ubj ct to cial r ervation. 

to Six of the ~ cnnd Cla e cribed this zone as resid within 

six defined ides, iving th ir latitude and longit es . 

&verag eli tance between the S }JOints of th aoove-mention 

area is 14.21 nautical miles with a , inil and p mum di tanc 

varying betw en !Joint of U.5 and 2 .25 mautical iles re ,k>octi l y.2 

'£his area, s.tuat d north 0 &in, was mut ally agreed to 

,tI8Xt 0 the z-ortion falling to ::'audi Ar bi and thu subject to 

bau i Arabia'S exclu ive jurisdiction . It Was, owever, agreed that 

th oil resource of thi ar a should be subject to an equal 

ivision of profit, ov n though the resources were t o be develo - &d 

a a d i Arabia would s ee fit . A ommlssi on i'as designated 
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in th urth an Fifth c.;lau ) to carry out the nec s axy urvey 

for th e tabl ent of th boun ary as rovi ad in th e nt.J 

analysis of th .bahrain- 'audl Arabia nt by the Uni 

tate ax ent of '"'tate vf ic of G ogre. her) has tat 

that . 

If e del itation of the continental boundary ) 

bet~/een the two countri 1-'loy a variation f th ui-

distance princi Ie. 'h c~ i not a median line 

on the con iguration of th co Uina. but rath r a lin 

idway between pred termin d lan arks on both .lmhrain aDd 

~audi Arabian territory . am les of this latter 

are ints 1 - 6 , 1 and 11 of th (....,b which ax equidistant 

tw en fixed. landmark ontthe r •• ectiv t erri t ori s. Nl 

additional variation of the principle involv in d to in1n& 

a edian line. i that in th case of oints 1 - 4, 7, 

SJ all i lan s betw en the coast w r not utiliz in 

determining th 1d.liOint 

4 t rri t ory . 'I 

tween ~ain and ::,aud1 Ar bian 

other major f ature in th Bahrain-baudi Arabia 

unique legal arrangem nt for the develo ent 01 Jha.ft bu oa ' fab . 

!'his hexagonal area. which has be n a1loca t to ... audi bi • w 

riginally claimed to .long to .Bahrain. 'rhe ar a was cov r by 

the 1 concession granted by l:Sahrain to the .ila.hrain etroleum 

Company. but the drilling was au .1J ndod owing to ~audi Arabia ' s 

obj ecti on. two states agre d in 19.54 to divide the,lt ht into 

t wo parts . a western pa.rt which should. belong to :.>audi Arabia and 
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an e t rn art which uld belong to llahrain. u qu nt 

n oti tiona, how v r . t y ail 

dra:win th dlv1 ing lin 0 the jo' ht.5 t o make 

geogr hical ivi ion w ro a inl of n tl tiona, 

which to k 1'1 ce in 1957. v ntually in 1950 

d to withdraw hio cl to oy :.reignty ov r ht ubj ct 

to an a.gr m nt on rovenu ~8C n \.U of th 19.5' 

rov1d that thi be un ..J(.cluaiv 

v r ignty of' audl Arabia, but th try nu rec iv d fro th 

8XkJ.oi tation of th n tur r ourc v nly dlvid 

bet'.f en two tate. 6 

soon a th Bahrain-oJ 1 J\r bi t r 

lodg i th both th uni Jr blat AS 

already ention • th ed.ian lin not 

triclly ~pli in tni lin 

1 i'art of oueto ary in mati nal 1 • the nt could. not 

bin ing ag.ln t neigh uring b such as ran . ow v r, 

Iran 's rote t e not in re etlon of t 

continental If' boundary bstJ( en bahrain and b i b1 , but 

only in r Bi ct of Iran' 8 territorial claim over ain at 

that time. The British and th ..Jami Ar bian reactions to th 

Iranian protest 1'1 r n tiy ' . e n1 policy 

toward th .... rote t W&8 on her relation hi ) with bahrain 

"a:o tected ~ ta • un th oth r han , th -.laud1 Arabian re etlon t o 

Iran ' s ""rotest 14' on the ertion that bahrain w a 

country which tatu ,. 9 l'h i claim by ~ 1 

Frable. did not hay 1 gal ince .oohrain could hardly have 

any ' for 19n tat • on h r own . 'h lInlt Kingdo:R-.bahrain 
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Treaty of ce her 22nd, 10t which wa in fore until 1971 

tat that. 

"I, a bin Ali Al- alifeh, Chi f' f bahrain , her by bind. 

yeel! and successors in th ,vernm nt of 

~iti h ovornm nt to abstain fro entering into n ot ia on 

or making treatio.s of any sort with any tate or Government 

other than the itish without the 

iti h Government, " 1 

e term of th afore ntioned T.r aty would totally d ny any kind 

of ' foreign stat us ' for the Governm nt of train rior t o 1971 . 

thormore , not only was the nited ingdo r ~n ible for all 

Bahr in ' s internati onal affair , but also iti h foreign law 

were enforced in Bahrain by aiD ' s urder f n council .1U oral 

princi les were the only ground for uch a tate ant by Sam AraDia. 

Iran-~audi Arabia 

The u.,tlper ar a of th ersian ulf lying betwe n ran and da: i 

Arabia is bout 120 nautical miles in Ie 

miles in width and no more than 75 metr s in 

95 to IJ5 nautioal 

th o ince th 

longest in le offshor boun ary in the ulf i th on be t we n 

Iran nd ' audi Arabia, its im act on other 'ulf off hore boundariea 

is obvious . 

'l'h history of the negotiations between Iran and -.laudi Arabia 

regarding the boundary betwe n th 1r offshore areas de. tee blck t o 

very earl y actions taken by the t wo ~ta.tee in res ect of their 

continental she1v 'rOm 1946 onwards the two ~tates began to 



ign oll agree nt for th 

continental ahl£ resourc 

lor tion and x loitation of th ir 

, III e of hor cone alon agre nts 

overla ped e audi abia objected to the cone s ion area of the 

agreement t N' n the a.tional Irani il (,om. c) 

an- erican.l etrel ign in ril 19 • Thi 

c nee ion area, audi abi claim d , con titut , an infrin 

of th le it a.te right of Jaudi Ax bi in r e ct of natural 

r ource in th 0 f horu i abi- ' t erritorial 

wa~rs or t rritorial wat r f th ~audi bia- U~Ia1 t t.!utr 

~on ,,11 Lat r, in 196) , wh n ~~ two area of 

an ' continental sh 1i' 0 n or bi ing, a di Arabia obj ct d 

against ' r a 2 , viatrlct l ' whi ch Ii to the suuth of the 11 G 

conc ion. audi abi cIa' ed t at bot the L once slon 

o 195 and ' aa 2 J)istrict l ' of th 196.., ian re- ounc ont 

con tltuted an infrin nt f th Aramc ac a. of 194u. 12 

di uted ax a al cont 10ed ax i d a.l-

abiYBh, th sov r ignty over which w 

~audi abia . Another ignificant ia u was th Ie al status 

of the th ainlan. 

'hese conflicts becom serious obet cl s t ord rly resource 

development by both Irani an vaudi bian once ionari 1 ) 

In Al-ril 1964 Iran and ... audi abi a agr ed t o ref r their offshore 

boundary is ute to a jointly a1' lotad '(.ommittee of eAr rtfi ' 

hieh would reco end an quit bl0 ba' i e or rabol ving th 

dis ut .14 A c m~romi e was work out , acee ting th ~rinci Ie of 

the adian line as the basi for e1imi ta tion • J. e iabli h thi 

com romiae. King ai al of o.>a.udi Arabia }aid v isi t to Iran in 

D c her 1965 . oint anian- audi Arabian cOlIUllunique t:ipecifically 
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ref rrOO to th out tandin qu s t ion betw n th t wo otat 

concerning their offshore boundary. t fUrth r nounc that tho 

two had agr d to s ttl th ir di fer nces 

to the area of s lying betw n t m and the tw 

called arsi and al-Ara.biya ' .1.5 cc xu ly th two vtat 

ini tialled an of hoz's boun ElXy e nt on ..Jec moor ljth, 1 

The 1965 Iran-Gaud1 Arabia draft agreem nt whl h aft er 

alt r tiona was eventually rati!i in 1 b) r olved the thr 

main dis ut ~ between the t wo iJtat s in Sl" c t of their 0 

boundary . irsUy , with r sect to the d1s uted. islandD of' i 

and Al abiyeh . it recognised. !ran ' s soverei ty o!'er th er 

d Saudi Arabia' overeignty v r the l a tt r . ~ con 1 , it 

was mutually agr ed that th edian line h uld be •. casur d fro 

th ' lowest low wat r' mark along the co t 0 t he tHO ain.IdLLN~ 

giving no effect to t he islands lying not moro than 12 il from 

each mainland . Thirdly, it was decided. that t h rani island 0 

harg which li s mor than 12 mil from th Iranian mainlan ) . 

should have only a artial ffect on contin ntal s h If unci y. 

am ly , t wo line were to be 1 10. out. on oaquidistant rom th 

mainlands and the other equidistant fro th line of low t low 

wat r on barg and th coastline of ~ udi Arabia . e boun ery line 

in this area was to be a line equidistant t ween the two re-

mentioned lines. 16 

Il'laD refused to ratify th 196.5 draft agroem nt a.fter n6W discoveriaa 

of oil d posits in the northern zone of th 1965 ~ro sed lim it-

ati n. con u nUy furth r negotiati n were con ucte n 

basi of equal divi 10n of known resources betw en Iran and o.JauO. 



Arabia . 1he tw v D tual1y sign d an CODC ming 

the d limitation f the un ary lin ar ting th 1r u ariD 

ctober 24th, 196 .17 9 19 boundary cr and 

the 1965 roposed line, with t gr a t d al 0 d viation. 

Howev r, the se -bed re ourc s a portion to lr by th 1 

bounda y w re far great r than th which would have n ~.POrtioDed 

to her by the 1965 boun ary. hati ic tiOD lor r exchanged on 

uary 29th, 1969, from which time th 196 into 

forc • 

i ther Iran nor ' udi Arabia i a arty to th or do they 

oth rwise adhere to th 'equidistanca - 8 ciaI ci cum tanc 

claus as provided by Article 6 of t ConY ntion. ever, both 

the audi Arabian r c1amati n of 194910 
and the anion 

ontin ntal helf Act of 19551 have d nstI: te that ir 

continental h If boundaries should be ttled in &cco anc with 

, qui table princiJ;Jl ithin the 1 6 nt the two dt tea 

e pre aed their desir t d t rmin in ta ju t and accurat e manner ' 

their boundary . Th y also demonstrat d their due re ct to 

princi les of int rnational law and particular CirCu.ul tance . lhe 

Agreement, however , says little of the criteria e ll loyed in 

he 'ju t and anner ' an 

, rinci les of law' ar too unspecific to identi y the actual 

factors influ ncin th definition of th boun axy lin . .ir. 
Young has ex ess d the view that th • articular circUIllstanc 

see to the mast r k y of the Iran- audi Arabia reement . 20 

t the yarti s do not giv any clue 0 such circ~nstanc s in 

particular • 
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The an- 'aOO1 Arabi ent (196) ad no r f renc to th 

term 'continental sh If'. It ms that the artie thought t t 

the acce~ted continental If conc )t would not be a p1icabl in 

su arine areas of hallow 

it is clear that n1y audi bia h 

th er ian Gulf . ow v r , 

tr itionally avoid d th 

use of' the term ' cantin ntal sh If '. ..>audi Arabia sinc her early 

}Jroclamation of B;f 2 th , 1949 haa always r lie u.1JOn the conti ity 

conce t , instead. of the 1 gal doctz-in cL tho cantin ntal If. 'lbe 

unusual alJpear nce of th tem ' contin ntal el ' in am official 

document such as the 195b ~audi Arabian-Bahrain ~ 

not go beyond th establishment of the contiguity cono pt upon 

which .:Jaudi Ar bia' a.pproach relie. by contr t, Iran ' s cl 

to the 6ubnarine rsian ul! and the ea. of an 

was based on the legal doctrine of t cantin nta! h If. 2 

Iran has n v r avoid uin the term ' continent 

unici al laws or international agree nt. 'Ihi i, f er instance, 

illustrated in the lran- atar mont on cantin ntal sholf 

d limitation 'e Jt moor 2 th, 1969).21 

e 196 Iran-baudi abia Agreement i of g.r at ificance in 

terms of the dev 10 nt of the law of cantin ntal If d 1 itatlon, 

not only within the Gulf region but also beyond. ..Jince it defines 

the l ongest off hor boundary in th Gulf, it pact on oth r 

Gulf offshore boundari i 0 bviouB • yond the Gulf, th Agr e nt 

can serve as a model in icating how to divide icably the ub-

marine areas in narrow seas between opposite ~tate . e ~em nt 

therefore merits a 1 gal analy is in or detail. 

Thre issues should be distinctly id ntifi within the lran-~audi 



Arabia ement being of primary c ncern during the n gotiations. 

hese were , fir t , the adoption of a bas lin from which the 

continental shelf boundary was t o be drawn. .:J8condly, the inclusion 

or exclusion of everal ieland on both t lranian and ~audl 

Arabian sides of th line. Thirdly , th ado J,Jtion of an ed 

moth d of delimitation. 

1. .Baseline 

M initial ·ro blem in delimiting th con tin n tal elf boundary 

between Iran and a.u i Ar bia was 0 btainin an acourat ma.., of 

the coastlines of the two countrie. 0 solve this roble. , 

ran and a.udi Arabia requested th nl d ;"tates to survey the 

r spective coa tline and id ntify basic ref renee int for the 

delimit tion of th oontinental _ 1f.22 ub equontly, the 196 

Agre ment opt d differ nt baseline for th m asur ont of 

different parts of tho continental elf . 

Through the first segment running from the southerly terminu up 

th Persian Gulf to the vicinity of - Arabiyah, a m dian line 

was drawn between the 0 posite ainland coasts. In the vicini ty 

of Farsi and Al-Arab~ah islands whioh were divid b.Y their 

territ rial waters , the ooundary line se ;arating the subnarine 

areas was determined by a straight line between the ~int who e 

latitud and longitude wer cified in Artiel 'l'hree of the 

Agreement . he Agreemant reveals littl of the criteria employed 

in determining these oints . The boundary line in this segm. nt 

not only divided the contin ntal elf but also mark d off tb 

terri torial 8. t"'rom the high sea and th two territorial seas from 

each other . 23 !naIly. th boundary line ex tended towards the 
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northernmost sector wh re anian islan f iv n 

a ' half- way' tatu. lb boun ary line ran 0 32 il above 

ax i in a northwe terly dir cU n until it inters cted the off­

shore boundary bet en th Kuwai t- ' i Arabia utral ilon • 

2 . Islands 

Tb important contribution of the an-Ja i Arabia ant was 

the e t hod e l oyed in d limiting the contin ntal sh 1£ in th 

pre ence of of ish or i lands loce. many mile from th ainland • 

.A~so , the method loyed in deciding th ' f 'oot ' 0 ialaa4 

,lJrox' a1 to the ainlan w of ignificanc h t wo 

axsi and al-Arabiya., which wor granted only :rritori as , 

x mplif y th fir t m thad. . h workings of th 8 con ethod 

een in the cas of th i land of giv n a tial 

effect on the continental shelf boundary . 1 ther i lan and 

i 1 ts situated bet ween an and wa,.udi AX bi w r totall dis-

regarded f or th purpo e of c ntin ntal it tion. 
r ' 

e i sues rel a t ed to t'l eff ct of i land on continental 

boundaries , including the c of K.ha.r , W' re stu i d in Cha.,Pter IV . 

The study bere, ther fore is confin to the case of al-Ar biyah 

and arsi tor Al- ar iyah) . 

ere was disput e between ran and baudi Arabia regarding 

sov reignty over the island of Al-Arabiy and r ara1. he 

islands ar about 13 11 s apart , lying towards the middle of th 

ers1.an Gulf . 'lb y are small , waterl s and normally unin bited . 

1h nearer of th two island to Iran is ~ 'ar i. on which an ian 

gaITi on was i&t1on ,as was a Saudi Ar bian arrison on 



AI-Arabiyah . The con f lic ting territorial cl ov r t.h 101 and 

was a. an-~audi Arabia n tiation 

conc rning t h con tin ntal hel f d 1 it tion . ter due 

con ul t tion two .... tat agred t o recogniz th xclu iv 

sov rei tyof ran over ari an the xclu iv ov reignt y of 

:"audi Arabia over Al- Arabiyah . It i obviou that f both 1 land 

had go. to on t ate , t h pplicat ion of t inclp.le 

woul d have produc d in uitabl r ult. ince it was recognia 

that th 12 mil e t rritori al a of ach i land would ov r I a , 

m ian line was 

24 

8 arate th t wo i fan I territor ial 

ea . 

) . ethod. of i t at! n 

he 196 I ran-;;>audi Arabia boun ary 1 a odi ic tion of th traisht 

median lin adopt ed in the 196.5 dra.ft nt. 'lbe 1965 

boundary line was revis betw en ~inta d and 14 , but wit lout a 

great d a1 of d viation. r fore , the 196 ooundary was again 

basically detennined acc rding to the eq ui i tance rinci l e , d 

onl y with the 1m l e1 ent t10n of 1 cted od1 icati n • 

odificationa w r ade , an equi tabl. aPl-Ortio ent of t h 

th e 

bed sources was accept as the ajor criterion for contin ntal 

shelf del i tation.25 

C. atar-United Arab 

In ce bar 1971, a federal ' tat call united. Arab irate lUAIi) 

was created in the l"ereian 'ulf, com 0 of tht;: s even eparate 

k.mir tea that had evi usly be n known as th ' :'rutial tates.2 

Qatar is bound in ita eastern extremit y by Abu j)habl, now OlK! of 

the ember tat es of the U ' 



ere was a dl ute betw n atar and Abu habi over th ownor hip 

of alul and oth r 11 aller i land. Th ni t 

responsible (until 1971) £or the tnt rnational affairs of th two 

'tate ap ointed in 1961 a comml ion of two ex rt to in the 

conflicting claim . ollowing this, the n1 ted A.&..I1l'!,U,om d cicied 

that the largest of the island, alul, belon ed to tar, but 

confirmed that other saller i ands in this portion of th ' rei 

ulf Con quenUy the i ul r o£ tar 

is ued a ecree on arch 1 th, 1962, d ~larin concurr nc with 

the British decision regarding the 8stabli ent of tar ' 

sovereignty over alul.2 How v r, the di put over the all r 

islands of ina, hat an h~iho re &in d unr olved. 

The d efini tion of the Abu bi- tar off hore boundary w ubj ot 

to th ettlement of th 1r con 1ictlng t rri torial cl over th 

three afore entioned island. hi 1 u was :1' cono rn to both 

the unit d Kingdom d the two . ira t the 1 v s . he con£110t 

was ev ntually settled after a period of n otiation over a 

number of years. Th Abu habi- tar Agr ement of . arch J0th, 196tf9 

recognised tar ' s sover ignty over the island 0 LaShat and 

hraho while confiming Abu hab1 ' s over ignty ov r Din . 'Ibi. 

Agre ent also s ttled the maritime boundary between atar 

Abu habi . Th 1969 boundary should now be regard as the 

e tabli h d off hor boundary betw n "tatar and t he AL b.Y the law 

of succession as Abu habi joined the f eration of th U~ in 

ecember 1971. Th federal 'tate i s , ther fore , bound by Articl 

Three f the Agreement which states that atar and Abu ~habi will 

have no further n tional claims against each other in islands and 

wat rs beyond the 1969 mari time boundary . 
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The un1 ted. tate Department ot tat uffice of ograPler) baa 

conduct an analysis of the 1969 Abu hab1- tar 

1be main point. of this analysis can be outlined as follow8 . 

'lbe continental sh 1£ boundary extend for a di tance of 115 

nautical ilea . 'lbere are four teminal or tuming points on the 

boundary and ttl average distanoe bet..., en th ,tlOints is jb-J 

nautical 11e8 . 'lbe boundary is coa rised of tra~t-l1ne 

segments except tor 1, nautical mile. around the 1 land of Dina. 

The analysi :furth r reveals that the eaward ext nt of the 

boundary lin ~ oint I) i the tri ction ziOint which is equi­

distant from th ainland of Abu Dhabi, a tar and ran . J ilnrly 

.t oint D 1 quidi tant \ the coast of' both ~t and uaudi 

Arabia . Howev r, the boundary line doe nut confo;r:n to 'be strict 

ap licat10n of th equidistanc rincilJla . Ihat is, .Point <.. 1 

sim~ly th intersection of lin a B an .LI , an not a 'po int equi-

distant from Abu Dhabi and tar , aln , J.oint.b li as d atcd 

to coincide with th location of the 0 ftlhore field of lia8le 

Ll bundug and was selected independ nUy of any con iderat10n of 

equidistance principle • 

.'he 1 gal status of th offshore field of agIo Llbund~ etrad.d.l1Dc 

the maritime boundary of atar and Abu habi erits s ecW 

consideration. his has obviously been a situation wh re a sp cia! 

circwnstanc has modifi d th delimi tion vi the contin nW 

shelf. The two 'tates have disregard. the strict ap!,lication of 

a median line so that th sea-bed resourc~s woulu be equally shared 

bet een them. According to Article ..Jix the two .... tates will have 

equal ri hts of own rshi over ' Hagle- ... 1 bundug ' and will have to 

consult each other in all matters concerning it exploitation. 
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Furthermore ticl even provides th t • Ie .:.l bundu hall be 

ex loi ted by A in accordance with the terms of th concession 

granted to ·rA by Abu habi, but that all rev nu s, profits and 

benefits deriv d from such ex loitation shall ivided in ual 

shares by tar and Abu Dhabi. 3l he concession right, how ver , 

were later transferred to the al- dug Com any l.td. • .,;2 .I. roducti n 

got underwa¥ in this area lat in 1975 an h be n teadily 

increasing, reaching jU , 0 barrels daily in 1976. )3 

D. _____ .... 

The settlement of the oontin ntal helf boundarie between Iran 

and vari us British rotecte ul Jtattis , includ.ing atar but 

excluding Bahrain , was the ain purJ,Jose of the Iran- nit d ingdOIll 

negotia tions conducted during tho 196 • • Ueveral III tinge held 

between the i tish or igrl and Commonwealth uffice, on behalf of 

the lower Gulf ' tates, and ran' s Ainiet ry of ,1I'oreign Affairs in 

London and eheran re ulte in a mutual understand in in which the 

median line was acc ~ted as the ethod of c ntinental helf dolimitation. 

AJ3 already mentioned th main qu etion concerne the base-,Points fOr 

the constructt on of the III dian line. In other words, it was 

disputed whether islands could b considered for the pur ose of 

fixing the base line for continental shelf d limit tion • .,;4 

owever, as far as the ran atar boundary was concerned , it was 

agreed that the presence of all islands should be disregard d . 

Accordingly, Iran an atar sign d an agreement concerning the 

boundary line dividing th ir continental mel! on l;ll:Jt emoor 20th, 

1969.35 he Agreement does not give any clue to the bases and 

methods according to 1hl.ch th boundary line has been determined . 
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Th arties, how ver, expr s th ir desir to establish th boundary 

' in a just, equitable and recise anner'. An analy i of the 

Agreemen t made by the ni t d ,.. ta tes artm nt of Jtate ffic of 

Qeogra her) reveals that th turning points on the lran- atar 

boundary are all quidistant from the ainlan f th two 'ta s.J6 

Article ne of the Agreement de cribes the six turning point within 

geodetic lines. that is lines dividing th continental helf 

without making referenc to equidistanc princl 1. y Artic1 lOur, 

any change in the statu of th su rjacent w t rs or airs ac 

above any part of the contin ntal ehelf was fully di claimed . 

Articl ' 0 rovidee detailed rovision for any trol um or 

mineral depoei t extending acros the boundary line which can be 

wholly or in part ex loited. fromth other id. Raragra.ph a) 

states that no well shall be drille in suoh ca es on ith r sid 

of the boundary line in such a way that any pr ucing ection th reo! 

is less than 125 metres from the boundary, 

l'aragra h (b) stat s that the two Government h 1 end avour to 

reach agreement as to the manner in which the o~ ration on both 

sides of the boundary line may be co-ordinat or unified. 37 

E. Bahrain- ran 

Up to 1970 Iran had a t rritorial claim over th ain I lands and 

counted Bahrain as the fourteenth Iranian province . M enormous 

quantity of documents, official correspondences, Qld literature was 

presented by the Iranir6, Arabs and the British over the 15 year 

period of British rule in Bahrain. Visregarding all those 

historical, political and legal agruments for an against the 

Iranian claim ov r Bahrain , one m8J" not dis ute that the political 
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scenario of th ecoM halt ot th tw nti th c ntury unde in 

such torritorial cl 

As far th contin nt .. helt botlfo n lr 

concerned, ttl 1949 Iranian draft bill on th continental ahelrJ9 

was intended to cov r th ubliarine are 0 f co 0 bahraiD.4v 

Bahrain • 3 1949 P.roolamation, how v r , s and 

ubaoil of th high eas of th ulf adJ 0 nt to til 

terri torial aters of ubj.o~ 

to Bahrain' 'absolute uthority 

~ arliament in 195 diSCUGsed the poaaibiliti of th impl ntatioa 

of th Iranian il ationaliz tion Act within th ~ain alands.42 

. i th Iran continuing h r territorial claim ov r 

possibility of the d maroation of th 1r ff or boun_ y 
\I\)&~ o",t; of +'-' ... ct",e'l:io~. \,.)\.\en on ~9 "eeYl'\~I"Ie. 
was signed betwe n Bahrain d tOJaud1 Arabia, Iran lodged ~te t 

with oaudi Ar bia. As result of ' Sud1 Arabia ' di proval of 

Iran's claim over Bahrain, relation tw n the t wo monarohical 

'tates cool d. aradoxically thi led to a i Arabia ' mediation 

between Iran and Bahrain. 'owards th end of 196' the of 

Iran and ing a1eal of a.udi Arabia agre d on an ~su1ar exch8lli 

in the ersian Gulf. Acco:rdingly, Iran ' annex tion of th three 

islands 0 Abu usa, Greater and La s r 'limbs w recogni ed, in 

r turn for surrend ring claim to liahrain.4J 

'l'h long- tanding claim by Iran over ain was finally relinquished 

in 197 when Iran and th ited ingdom formally requested the good 

offices of the United ations eoretary- en ral.. The unit d Nations 

mission to Bahrain found that th li ople of Bahrain wanted a ' Mly 



inde endent over ign tate ' with clo er r lation with other Gult 

~tates, including lran.44 Accordingly Iran withdrew her claim o~ 
sovereisnty ov r Bahrain, and recogni ed th tate of bahra1n .4S 

Iran and Bahrain igned an agreem nt cone rning tho el1."111 tatlon 

46 of the continentallhelf on Jun 17th, 1971. The Agreement expreeaed 

tb desire of both 'tates to s tabllsh their cont.inental 8hel~ 

boundary'in just, equitabl and .1Jreeise manner '. The boundary 

line consiated of geodetic line between }IOints who e latitme and 

longi tude wer specified in Artiole l.:ne . 0 effect was given to 

the islands 6i tua. ted on i ther side. I t i no t known how far the 

archipelagic status of Bahrain was taken into account in adopt1n& 

the coastlines of the two ~tate. As Article 47 of th 1eliT 

provides, an archi elaglc ~ta.te may draw stra.ight archipelagio 

baselines j oining the out :most islands of the archipelago. 4b 

The Iran-Bahrain Agreement is uns ecific on th t1hole issue of the 

criteria for the selection of the base-points of the continental 

shelf boundary. be agreed boundary line , however , having been 

Ulustrated on the British Admiralty Chart o. zt47, was attached 

to tle Agreement. 

Article }i'our etate~ that the Agreemant would in no wa:; effifot th 

status of the sup rjac nt waters or airspa.ce a bovs ~ part or the 

continental itel!. Furthemore, detailed provisions were agreed upon 

for any petroleum or mineral structure which mi ght extend aeroee 

the boundary line in such a way that part of it s ituat ed on one elde 

of the boundary line could be exploited from the other side. In 

such cases , Artic~e Two rovided that, exco,lJt by mutual 88Z'eemant, 

no well should be drilled on either aide of th boundary line so 



that any producing section would be les than 125 etres from it. 

'Itl. Article lfent on to state that in such circumstances both artie. 

should use their best endeavours t o reach agre m nt as to th manner 

in which 0 rations on both sides of the boundary line could be 

co-ordina.ted. or uni£ied.. 

Continental shelf delimitation in cases of tates lying on opposite 

ides of straits is comparatively unco plicated . In tho cases 

where a narrow water space separat e the t wo s t a.tes , t wo existing 

:rules of international laH can be a plied, the ' thalweg ' or the 

m dian line.49 . hile the 'thalweg ' is most co on and best 1iplied 

in navigable waters and especially in rivers or channels,.5 the 

median line is the best solution in the cas of cont~/tal ah If 

delimitation. The m('-dian line, ther fore, houl be ap' 11 d under 

customary international l aw for the delimitation of th respective 

continental d'lelves of Iran and v an, s ine these two iStates lie 

on o ' :posi te sides of the narrow 'trail of Uormus. 

Iran and man enter d into direct negotiation concerning their 

offshaE-e boundaries as eoon as the .ari tlsh v/1 tlxlrew from 0m8ll in 

1971. l'he t wo s tates had already aclmowl ged their adh renee to 

the median line principle as the basis for continental mel~ delimi~ 

ation. While Iran had only cueto. arily utilised the median line in 

her previous continental 81 If ~ements, uman eA.t'ressly referred. to 

this ~rinciple 10 tho Decree of July 17th, 1972. Article even 

of the mani Decree states that where the coast of another ~tate 

is opposite or 8dja.cant to the coast of unan, the outer limit of 

uman's contin ntallbeli' should not extend beyond the median line 



every point of which is equidistant from the nearost ,lJOints on the 

bas lines from which the br ad. th of the territorial ssa of the 

tates concerned i eaaured • .51 'inc both ran and vman claim 

a 12-mile territorial s a lD aaured from th8 lO\i-water mark, th 

application of th median line was accs t as most equitable. The 

precise direction of the mediah line, howover, ''las subject to 

differ nee of opinion between Iran and man due to the pre enc of 

several islands on both sides. 

abooa Bin aid, ~ultan of man aid a. tate visit to Iran on 

-larch 2nd, 1974. th ~t Irani-Lomani " unique of' 'arch 7th, 

1974 indicates the t 0 eads of o..)tate eX'pr ss th ir belief in 

'full cooperation betwe n an and an in all fields aim d a.t the 

maintenance of stability in the region and the free PaBs86e ot 

shi 8 and freedo of ove ent through th 0 uz ~tralt and 

adjoining seas'. 'lh Joint Communique expr saly tates that the 

two H ads of tate 'r ached an understanding on l1e d.elimitation 

of the continental fh If between the t wo counr1.ri s and it was agreed 

that ex ' erts ftoom both oountries should study the technical ¥Ointa 

involved and l'r pare an agreement on the continental Ehelf to lit 

signed by the e~resentatives of the two Governments.·.5
2 

The C10S8 coo eration between Iran and vman on issue related to 

the security of the dtrait of Hormuz influenced other areas of 

mutual concern including off hare boundaries. A13 a result the two 

s tates signed an Agreement on July 25th, 1974 which defined. thetz 

continental shelf boundary • ..5) The delimitation uas ~reed accorcU,lli 

to the ,Jrinciple of m dian lin . As already mentioned. the existence 

of several small islands present on both sides of the .:.trait of 
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Hormuz was the source of disagreement between the two tates 

concerning the deterndnatlon of the baseline emyloyed in laying 

down the median line. fithln the 1974 Agreement no effect was 

given to these islands. 

The geodetic line between the oints s ,Peclfied in Article Une of 

the Agreement defined the line dividing the continental 8 helf 

lying between Iran and an. This boWldary line, having been 

illustrated on the British Admiralty Chart o. 2bbb, was attached 

t o the Agreement . Articl our stated that nothing in the Agreement 

would affect the status of the superjac nt waters or airs ace 

above any part of the continental shelf. 

Article ~HO of the Iran-Oman Agreement ado~ted provisions regard1n& 

mineral structures which extend across the boWldary line . It forbade. 

any drilling in circumstances where 8Ily single mineral situated 

on one side of the boWldary line could be a ~loited wholly or in 

part by directional drilling from the other aide. It further 

called for an agreement between the two s tates to be reached as to 

the manner in which the operations on both sides of the boundary 

could be co-ordinated or utilized .53 hese ~roviBions are of 

practical significance since discoveries have been made b.Y 

l!:lf Aquitaine at Henjam on the Iran-uman boundary line.54 

II. N EFIN C NT:uooiTAL l!J...F:&,JU .DARIL . 

• any land boundaries in the region of the J;'ersian Gulf have either 

not been demarcated at all, or only inadequately demarcated. This 
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is es cially tru in the c of the ulf' tate l oc ted on th 

Arabian sid of th Gulf . his can be clearly een in the undefined 

boundarie of Iran- lraq, Iraq- uwait, uwa.1t-Saudi Arabia. ! hUe 

the lrano-Iraqi frontier di ute stems from opposed interpretations 

o:f variou interna.tional treaties, th land boundary di ute 

between th Arab ·tates o:f the regions are not u ually ed. on 

term of any treaty or adjudication. hoso arisin betw en 'aUlii 

Arabia and the UAt: on the on hand end th k. IU'd uman on the 

oth r , are clas ic xampl '1h se coun tar-claim on the frontier 

are erely r la.ted to th allePnce of d11'ferent tribe in 

relation to traditional structurt:~ of locaJ. control.55 A legal 

examination of such un ettled offshore boundaries, therefore , 18 

moat difficult sinc th land boundari are not d arcated . 

This ection i devoted to th undefin doff hore boundari es in 

the .larsian Gulf . It inclua the continentaJ. shalf boundari s 

bet en Iran and Iraq, Iran and Kuwait, Iraq and kuwait , ~audi 

Arabia and U~Ia.it , Bahrain and l.I.atar, audi Arabia and 'Yr, Iran 

and t(;)e VAL. , -:'audi Arabi and th A11 , and vDlan and the VAl:. . 

A. Iran-Irag, 

lbe marine and subnarine boundaries between Iran and lraq are not 

yet settled . 'he Iran-Iraq offshore boundary is complicated qy 

the conflict over the frontier between th t wo ~tate6 in the ~hatt­

al-Arab. his is the most important frontier dispute betw~en lran 

and Iraq and it affects, both politically and l egally, all marine 

i ssues of concern betw n th two s tates . Apart frou this cruciaJ. 

i ssue , there is the Iraqi cl aim of sovereignty to the lranian 

coastline of t he ,tJer ian Gulf. Iraq , referrlni to the Iranian 



province of uzitan as • Arabistan' haa claimed jurisdict.ion 

over this rovinoe. including good deal of the coas tllne north of 

the . ulf. thermore, the Iraqi territorial cl aim ov r a n~r 

of Kuwaiti island also affect.s ttl Iran-Lraq cont.in ntal shelf 

boundary. 

he following tudy ia intended to ive a d tail backgrQund 0 

the unsettled. Iran-Iraq continental shelf boundary. he ~ha.tt,­

aI-Arab d1 :pute will al 0 be studied becau of it ffecia OIl 

the measurement of th offshor boundaries. 

' Bhatt-al-}.rab'1s the name giv n to the conflu nee of th 19ria 

and uphrates rivers before they diagorg into th or ian Gulf. 

The utilization of the 'hatt-al- Arab has been dis~u betwe n 

Iran and th other .. owers concerned ~first the 'urki h and itiab 

• pires and lat r Iraq) . The Treaty of ..:..rzerum \1~7) allocateci 

the whole batt-al-Arab to the c ttoman M,iJire • .56 is W&8 confirJaecl 

b,y several subs quent diplomatic in trument including. th harao 

Protocol 1911).57 Later, th onstantinople D limitation ~tocol 

(191) 58 betwen Iran and th ut.tom8l1 · ir adju ted the front.ier 

line of the bhatt-aJ.-Arab to place anchorage a t the }X>rt. of 

ohammarah (now known as Khorramshahr) in Iranian terri tory. 59 

lira the early nineto nth century onwards the united Kingdom was 

highly involved in Iraq and in th !-'ersian Gulf because of her 

commercial and strategic interests.6 The British and uttomao 

Empires formally defined their resp ctive s,ph res of inf1uenoe 

in th .Persian Gulf region on July 29th. 1913 .61 
j4Jj far as the 

::'hat.t-al-Arab was concerned, the right. of th u.K. to buOf, light 
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and ],i01ice this waterway was reco8Jlised by th ut teman ire 

within Agre ants signed, July 24th, 191) .62 Ii ontier 

Commission of 191) -1914, again, conf1r! ed that th border in the 

hatt-al-Arab should run to the eastern low water.6) 

After the stablishment of th Briti h domina.ted Kingdom of Iraq, 64 

it was assumed that Iraq, as th ucces or of both the uttoman 

and i tish . ire, W88 enti Ued to exerci e overeign r1&hta over 

the whole of the hatt-al-Ar b. It is generally ccepted that 

boundary treaties, being rime XaDlp1 8 of ' di po itiv treaUe.· 

urvive chang s of sover ignty" TIli a'p'p1i s to th treat1... and. 

other diplomatic instruments 'reviously in force between Iran aDd 

th British or ttoman In lre as regard the ~hatt-al-Ar b . The 

Iraqi Kingdom, having ttained inde ndenc from th 110 1m r1al 

owers, hould duly inherit the latter's sovereign rights over the 

'hatt-al-Arab.65 However, Iran objected to this practice aAd. 

insisted. on a new demarcation of her boPi r with Iraq in the 'hat.1,-

al-Arab. ~or a nUDlber of years, the nited. · insdo , Iran and Iraq 

conducted negotiation with the purpos of concluding a conv nt,ioa 

to stablish a tripartite Conservancy Board.66 ~ince the nature of 

the negotiation and the progress made was not satisfactory. IrIl4. 

raised the question of her frontier with Iran before th couocll 

of the League of ations, Nove.~r 29th. 19)4 .67 The a",peal took 

the form of a request under Article 11. ~ar raph 2, of the 

covenant. Apart fro Shatt-al-Arab the territorial dispute included 

the alleged erection of Iranian ],IOlice- poats on Iraqi territory. 

the otmership of a areal of land with was contested between !rail 

and Iraq, and the dl~~Bal of the waters of the GunJan WlaIa lt1ver. 
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U Iraq claimed 'de jure' control ov r th whol body of 

Shatt-al- Arab, Iran requ ste<! that th bord r hould run doel the 

centre of th batt-al- Arab. 

Th vernment of Iraq argued for its jurisdiction over th whole 

body of the hatt-al-Ar b on th ground of tr aty-righta as well 

as equity . 'lbe Iraqi plea for equity in regard to the oontrol of 

the hatt-al- Arab was not unlike 1 ium's 1 a in regard t o th~ 

66 
control of ttl stuary of the cheldt . In both ase the 8COIA 

of equity was limited. by the xist&nce of diplomatic inatrwuenta 

which. if they were valid, would override the claims of quity.69 

egardin tr aty-righta, aq is the Gucces or of both th uttouum 

ire • refore , the l a tter' right over the 

he.tt-al-Arab, as confirmed. in the Treaty 0 .... rzerum 1~7) . the 

eh ran . rotocal 1911) and the Con tantino le ..I. ro toco' ~ l9lj ). 

should be as ~ to Iraq . 7 Iran r garded these diplomatic 

in trument as 'non- xi t nt', claiming that they wer not baaed OD 

j oint consent. 71 

Regarding equity. it is well stablished that conce t auch 

justice, equit,y and similar moral values are universally recoiDlaed 

in th world's major legal systems . llI<lui ty, therefore , hould be 

considered as art of • the general .t-'rinci l e recognised. by civUlalCl 

nations' in the terms of Article J of th btatute of the 1~ .72 

t et international judicial practice ahow~ a w4xked reluctance to 

apply such general ,Principles of law. 7..) Iraq , however, just1t'ied. 

her claim to the Shatt-al-Arab with particular reference t o equity_ 

Iraq argued that the Shatt-a.l-Arab constitutes l.rsq ' 8 only acces8 to 



the sea, while Iran has a coast-line of about 2, kilometres . 

The Iraqi re res tativ .tated 'before the L ague Council that 

Iraq • s only ort was rail, 1 0 kll t«ts from th mouth, 

whereas Iran posses d eJrwater harbour in th Khar ' usa. 0Al¥ 

.5 kilo etre east of th 'hatt-al-Arab. 

Iraq • s claim of jurisdiction w ju tift. on tho is 01' &qui t,y • 74 

Iran's representativ countered that there wer oth r state 

similar to· Iraq and that 8uch r aaoning on th part of Iraq could. 

not justify her claim of sovereignty ov r th wh le courae of tbe 

riv r to the sea. 75 

ince th hearing fore the COWlcll of the La ue of ationa eDdAMl 

with no result, the cas w removed, at the requ t of lr~. 1'roa 

the agenda. of the ouncil. 76 

After the relatione between an and .Iraq had 1m roved , foll.o"lAc 

the solution of ot r probl s,77 they signed a boundary treaty 

on July 4th, 1937.7 Thi ~rovided th frontier between the two 

tate a well as th regime of the hatt-W-Arab. 

frontier, Article e of th Treaty recognised. both th 191) 

del1mitation .rotocoJ. bet een Iran md the ttoman.b.::l ir aDd tbe 

minutes of th 1914 meetings of th CommislIJ.\an on li'rontier 

Delimitation. Article 2 deal.t more c1fically with tbe seocrapb1cal 

points of tho ooundary line. 'lh frontier follow d baBlca.lly the 

line set out in 1913-1914, with the proviso that at the ext.reM 

point of the island of Chateit the frontier should run perpendacularl¥ 

from the low-water ark to the 'thalweg' of the ~hatt-a1-Ara.b and 

should follow the latter as far as a point o1J'posite Jetty No .1 

at Abadan . FrOil this point it should return to the low-wat.r II&rk 
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and follow the .frontier line indic ted in il 1914 minute .79 Both 

Artiel 1 and 2, tak n to th r, mod.1fi at certain l-ointa the 

191' ~ rotoeol in fa\lOur of th &.1-'plication of th& 'thalw g ' 

prine! leo 

The Tr aty also ado ted revisions re ardin the legal regime of 

the hatt-al-Arab. h river was to be 0 n on qual term to 

the trading ve sel of all '"tat t but only 0 n to Iran aDd Iraq 

for as age of ve Article 4 of th Treaty confirmed 

that the fact that the fronti r ,,,ould som t es follow the low-water 

mark and ometime the t thalw ' should not in any WB:I affect the 

t wo contracting parti G
9 r ights &10J!.'8 the whol 1 ngth 0 thhat.t­

al- ~ab. Article S of the treaty call d for a convention to deal 

with tit maintenance and 1m~rov ent 0 navi ability in the 

~h&tt-al-Arab and with other questions concerning n vigation , such 

as dredging , tlotaae, eoll etlon of du s , health essures and meaaurea 

for rev nting uggling. Th ,LJroposed cony ntion was n v r formalll 

ado ted. 'lbe draf't cony ntion nvisaged. an Idvisor,y Goui 810n 

to ensure the aximum uniformi ty of admini tration and regulation 

by Iran and Iraq in their res ctiv terri tory • ...,,, The Commlssion 

was to consiat of one Iraqi and one Iranian with a ehaiman, ehoa 

by Iran and. Iraq, Hho was to be a national of that third tate 

which had th greatest tonnage of commercial sea-going ahl ping 

on th river. bl 

Iraq did not fulfil th obligations requir d b'y the 19) 7 'l'roaty. 

Abbas Aram , Iran ' s oreign l-linister mad a statement to the Oiajli8 

on the Shatt-al-Arab, December l Oth, 1959. 2 e charged that Iraq, 

contrary to tb provisions of the Treaty and th attached J:ll'Otocol. 
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had for twenty-two years collected due unilaterally and had 

o 
expended th t in a anner prejudicial to tle int re ts of lran . .) 

Th Governm nt of Iraq Wldertook in th Tr ty of 19.)7 to 'k P. 

through annual co Wlica tion, th porial r ian Gov rnlll at inform 

of th work executed , th dues col~ected. th ~enBeB ade and of 

all other easur s un .rtakttn ·. 

Nations stated that no such co 

ran's bas r to th Uni ted 

6.5 unication ha ever been mad • 

The 19.59 r volutionary vernm nt of Iraq aenounced the 19.// Treat;' 

on th groun that raq in 19.;7 (a year aft r the COUll d'etat of 

General J3akr onel dad it und r ,t>r BSure. i:.6 duch a 

statement by Iraq is in line with th Iranian position in 1969 

claiming that the 1937 aty had not be n ba ed on joint con ant . 

Iraq r garded th cihatt-al-Arab as ' an integral art of .1.raqi 
87 territory' and as 'an indivisible lJart 0 Iraq' internal juri -

t.L diction. ' un this as um~tion an continued t o control th 

.li iloting of vessels to the Iranian .,ports of Abadan and orruahahr. 

In th early 196' 's Iraq r ysat ly challenged free aCC8S of oil 

tan k-era to Iran' major oil refinery on Abadan sland dee in the 

Shatt-al-Arab. tar1y in 1961, the Iraqi-manag .Baarah Port 

authori ty refused to Z' i lot any tankers 1t'om the ~ ersian Gulf' to Aba4aD, 

and the Iraqi berthing masters refused to hel ) them anchor at the 

Abadan refinery . This rosul ted in a cessation of the move nt of 

oil tankers to Abadan for a l1Oriod of several weeks. 'he r ul tant 

sharp reduction in refinery Ok-orations forced Iran after two months 

to yield to the Iraqi term • b9 

}to.lations between Iran and Iraq worsened. in 1969. un ~ri1 15th, 1969 

the undex-aecretary of Iraq ' 8 iniatry of l"oreip Affairs summoned. 



Iran's Ambassador to ~ad de anding th withdr~a.l of all 

ships ""~ lranian flag franthe 'hatt-al-Arab. 9 ,lI'our days 

after this ultimatum , lran's under- ecretary of lo'or ign Affairs 

made a statement in the Iranian denate announoin th abrogation 

of the 1937 Treaty with Iraq on the "hatt-al-JU'ab . 91 ~ther. 

Iran ' s ,.ini try of For ign Affairs confirmed. the abrogation in its 

announcement of ri1 27th, 1969. thou h it ex~ressed Iran ' s 

desire for a new treaty based on the princiJ;1es of international 

la101. 92 

The main reasons for the abrogation of th 19.,;7 :'reaty were 

; oli tical and strategic. vnly a fecr d~G bet'or e th abrogation, 

Iraq summoned Iran ' s Ambassador and threatened not to allow the 

naviga tion of any shi through the ..,hatt-al- Arab which was 

destined for Iranian orts. 0 this ultimatum was added , accordlnl 

to Iranian source , the assertion tha t Iraq .would do thi by use 

of force when ver necea ary.9J Ue ~ite the rl ca tion of th ~rt 

facilities of Abadan at l>andar . ah "hahr, th 'ha tt-nl-Arab 

continued to be of great strategic and economic significance to 

Iran . Khuzistan's oU fields , its jJez .i)am .t;roj ct , and it retin1q. 

tanker-loading and. petrochemical complexes in badan ·...rare all 

within r each of Iraqi artillery or ... lanes. 94 The overeignty of 

Iraq over th whole of the Shatt-al-Arab meant that the Iranian 

Navy de 'ended. on Iraqi good- will for an outle t t o ile ea. 

Furthermore , the changing power 1>Ositions of ran and Iraq, the 

increase of tioviet and American arms in the ersian Gulf' , and the 

British scheduled withdrawal from the Gulf were additional causes 

for concern. 9..5 inally the conomic interests of lran. would 

Obviously be better served if she could exercise sovere~ r~ts 



) 6 

in sectors of'the o::>hatt-al-Arab adjacent to her territory . It 1& 

undeniable that the incr ing econom c ignificance 0 the batt­

al-Ara.b for both Iran and Iraq contributed to the gravity of the 

ro blelll .96 

11 le a1 grounds argued by Iran for broga. tion of th 19')7 

Tr aty need ore consid ration. Th first basis was th inequali ty 

of the parties to th aty. becau8 of i ti 'pre ur u~on 

IrBJl. 97 In 19,;7 th uni t d ingdo had xt.ce ely im,pcn:tant 

economic and security inter ts in th hatt-al-Arab. h extent 

of her economic interest i s en in th fact that ov r 9 r cent. 

of the shi )ptng in the area was iti h, whil ov r 00 per cent 

of the port traffic w provided by th loading at nearby 

Abaden of .ari tish owned oil itom Iran . The security interest of 

the United Kingdom derived rimarily from th nited ingdom-

Iraq treaty according to which the ni ted ingdom und rtook to 

assist Iraq in the event of war. l'he united Kingdom also had 

the right to maintain an air forc and ili tary base in Iraqi 

territory to s rvic and protect her cOllLminications in the area.9E 

Iran argu d on the basis of the doctrine of ' rebus s i c stantibus ' 

fundamental change of circumstance ) that the 19,;7 1reaty was 

invalid under int rnational law. 99 

The second point argued by Iran to justify the abrogation. was 

the failure of the Tre ty to a~ply the 'thalweg ' or median line 

principle . I O lbis princi~erovides that a frontier river should 

be divided. into two equal sectors between neighbouring ' tates . l vl 

owever, one should consider the counter-argument that the "'hatt-

al-Arab could not be divided equally between the "0 ~tateB t beca.ua. 
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th 'thalweg' did not follow the midstream line but ero 8 d 

fro one bank to the other and was , mor over, constantly sh1ft1nt.102 

After th abrogation , Iran required the a. plication of either the 

'thalweg ' or the edian lin rinci le as re ard the over '-6nty 

of the whol of th hatt~al-Arab.10j 

The thhd legal point argued by Iran was that the Gov rnm nt of 

Iran had not agre-ed to extend the tr ty when the convention 

requir by Article 5 was not formally adoPted . l tA beside , Iraq, 

contrary to the provisions of Articl 4 and 5 of the aty and 

Article 2 of th attached. rotocol on j>int admini tration, had 

monolJOlized the ad.rninistration of the uhatt-al-Arab. l u5 

Iran asserted it 'sov reign righta' in th ~hatt-al-Arab wh n, 

on APril 22nd 1969, the 1,]u0-ton Iranian In rchant shi~ b.l::n-i 'ina, 

corted by an umbrella of jet fighters, travers the hatt-al-

Arab on her was to the ersian Gulf. 1'hr e days later another 

freighter, flying th Iranian fl8&, ailed through th dhaU-al­

Arab. 106 

The re }.IOnse to th unilateral abrogation of til 19)7 'rr aty by 

Iran was predictably one of outrage in the Arab world. . The 

acting permanent re resontative of Iraq to the United. ations 

addressed a letter to the l curity Council on A,pril 29th, 1969. 

He tated that Iran ' action constituted. ' a clear violation of 

the rules of intern tional law', and • a clear contravention of 

Paragraphs J and 4 of Article 2 of the United. ation L!harter' . 

He fUrther argued. that th effect of a boundary treaty could not 

bg. extensive in tae, 'blt must take lace onGe and for &11.107 
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'lhese argum nts h y al 0 been advanced by individual Arab 
1 lawyers . 

In 197 Iraq and akistan jointly .i;'roposed om draft article 

on the law of th international riv r to the 11th se eion of 

the ftnAoIU',V held in Ghan • aft article ,.ine of th roposel 

stated thatl 

" tates ar under an obligation to ttl international 

disputes as to th ir 1 gal. right or ot r intero ts 

by peaceful ean in such a ann r that international 

eace and ecuritl. and ju tics u'e not n eng red . In 

th case of disagr emant between two or more states. it 

is not rmi ible for one of thr e .-)tat 8 to act 

judge in ita ONn cau and take unilat ral and arbitrary 

action . 

Th ute within ro onable 

time to arbitration an shall abide b.Y its deci ion ... 109 

In 1971 when Iran occu ied the three i land of bu I U a , 

Greater and Lesser '!'unba, Iraq brok off di 10 at1c relation. 

with Iran .ll lations between the two tl tates w r resumed in 

1973, but before long ili tary tensions on the lran-lraq bomer 

led to Iraq protesting to tb ~ecurity Council again t Iran's 

all ed invasion. '!he Security Council in 1 t esolution No . J4 ' 

called for mutual negotiation. Accordingly, Iranian and Iraqi 

delegations met in Ietall bul (Turkey) in 1974, but to no avail . 

'!his eating was followed by unsucce sful di cussions betw en the 

two tates' in! ten of reign Affair , first in New York 
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( ctoher 19'74). and la.ter in stanbul January 16 - 2uth, 1975) .111 

Meanwhile th regular tension between the t wo s tate ' av1 

within the hatt-al-Arab continu d to OBe the tlu-eat of an out­

br ak of formal hostlli ti s betweon th two ~tat s .11.2 

The 'bah of Iran and. addam 0 sein, Iraq ' s volutionary Command 

Council Vic - resident, attended an IJ.t'.t..C summit in iers, 

I'larch 1975. Tha.nk8 to tho good offie s of.tT 1d nt boum d1enne 

of Algeria, th hah and cladd.am 0 in me t twa and th y 

co pro ed to end y ar of int rmittent hostility tue n Iran 

and Iraq . Th joint co unique of ~ arch 6th, 1975 announced th 

1913-1914 di 10matic instruments as the basi for th d fini tiv 

land boundary and th t thalw g t lin the baai t'or defin1ne; 

113 the riv r frontier. ollowing th1 resolution ~he ran1an and 

Iraqi j·t1nisters ·of "oreign Affairs, in the nc of Al ria's 

li'oreign cretary, met in eh ran and signed a lJrotocol which 

com,ljri ed ttl princi,blles 88l:oed upon by Iran and Iraq, • arch 15th, 

114 197.5. A£ter two other joint minist rial eetin of April 19tit-

2 th, 197.5 in .-;oe~".,..ad and of , ~ l~th - 20th, 1975 in Algeria, 

Iran end Iraq igned a treaty and thro 8.,r,penciod ,tJrotocol 

cone ming international GDrders and oocl noighbouring rel tions, 

June l .>th, 1975. bUrthermore, Iran and Iraq signed f ive protooola 

t HO ot' which concemed naviga.tion in th ,>hatt-al-Ara.b and the 

utilisation of oth r ftQniler riv ra, December 26th , 1975.115 All 

these documents, after being ratified by both countries t 1061 latuns 

116 were xchanged batwe n Iran and Iraq in eheran , 1976. 

The Treaty and its three aPl>ended J. rotocols of June 13th, 1975 

cone rning Intemational Borders and Good Neighbouring .d.ela.tioDS 



between Iran and Iraq are highly s1 nifieant. ll7 'rhe Treaty 

adopts the 191) limitation ! rotocol betw en Iran and ttl 

}'O 

uttoman . pir as well as ttl inutes of the 191J - 1914 ronti r 

Commission as the basis for defining the land bound.ary betw en 

Iran and Iraq . As 1'egard. the water border. th T:t, aty adopted 

the median 11ne )rinci~le . 'lb.e bard r line at the hatt-al- Arab, . . 
therefore, was to follow th m dian line of th main channel , ~t.Q.tt \. \- IS 

navigable when th wnt r level 1s a.t 1ts lowe t navigation 1 v 1. 

beginning from ttl point wh r ia,rr1torial bard r lin 1& 

projected at th batt-al-Arab. through th ea.. 

rrotocol I deal with me ures to be tak a&ainst the ov Ulont 

of • subversive elements' into e1 ther of the two countri .11& 

.l rotocol I and I ara concemed with a. new demarcation of land 

borders and water bord rs r ~ectively.119 lh~ n '14' d marc tion 

of the 'batt-al-Arab was a&X'eed u on in Article r '10 of the Tr ty 

and was to roc ad in accordance with th provis i on of .Protocol Ill, 

which indioated th s olfio ~oints of th boundary line twa n 

the terri torlal wa wrs of ea.ch tate .120 

The J;.1.giers Agreelll nt ushered in a .veriod ot' ' ont , nte' which '14'88 

w.leome to the three major Gulf o:$tate t Iran. Iraq and ~audi 

Arabia . l''ollowing th Shah of Iran ' s visit to uaudi Arabia. in 

APril 1975. lTe ident Boumed1enne of Al eria, architect of the 

Iran-Iraq .Agree ant. visited tiaudi Arabia to consolidate the 

Arab-Iranian trap roohomenV and 'o tto ~/ork for f urther harmonisation 

of relations in the Quli'. At th same time, f ollowing Iran '8 

premier ovayda's visit to Iraq, Sad-dam ossein, Iraq ' s rlevolutionary 

Command CouneU Vice-~ldent. began an offioial visit to iran 
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(APril , 19?:5) . 121 'lbe Iran-Iraq accord .resulted in attacks on 

both ~t tea by the UAB for Oyin towards an organized domination 

at the x nee of oth r coastal tates . Al 0 lraq ~as attack d 

oI/le ' s by so. e radical Ar b Goy rnment such as 'yria and the 

mocratic of th Y en for' lli out' Arab land .1.22 owev r , 

the ran-Iraq reaty was ratifi 

ation went ahead with considerable 

by both tate and i t s 

12 oothn Gonverg nc 

of the following factors hay · roduced a d gree of harmony of 

interests betw n Iran and Iraq . azani has id.ntifi 

these factors as follows , ., he gre tor Iranian willingne t 

r s ure Israel toward a more conciliatory attitud in ac 

negotia.tions was welco cd in Iraq; the greater raqi desire to 

brea~ out of its own If-im.,l.() i olation ~ i t hin tho Arab 

ant-

world coincided with the Iranian d tormin tion to widen the oircle 

of supporters for its own palieie wi thin th Arab .-lid.a.le ast , 

and the erging Iraqi disappointment with th ~oyi t nion 

and informal ov rture toward the lJ . ' . fi t te Iran • B cam a.1gn 

to neutralize 'oviet influence in the a.r a to stren th n the 

forces of moderation. 11 t s that the paramount 

considerations underlying the 197.5 Iran-Iraq Agreement w re u.c. 

a) concern about greater consideration of domestic power, and 

124 
b) great er need for unity within C. 

'!he boundarie of th batt-aI-Arab, whi ch flows directly into tho 

rsian Gulf. are extremely important because of th ir off ct on 

the delimitation of th t rritorial sea. 'Lhe bas line for 

meaB'Uring the breadth of the territorial sea is also the baseline 

f or detemining the breadth of the contiguous zone . 125 the 
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xC l.uBiv8 eonomic zon ,126 and. in futur , th continental 

h 1£ 
127 e e . 

Article l~ f th 195 Gen~va ~onv ntion on 'errit rial J an 

th ontiguou ~one, which bo n inc r rat in Artiel 9 of 

I t.. • frovid 12c the utom tic 'clo ur • of riv r . 'Clo ure ' 

signifie th t the bas lino from which t 

SO is measured would atrai ht in 

riv r betw en oint on the low-tid lin 0 

citie provi 0 " oted is th t th rlv r 

t h ea, i.t . not through a bay or e tu y . 

t t rrl torial 

outh of 

~h n1y 

t fl w directly into 

A trai ht bas line hould et thr e ~ ei ic u lficatioD , 

tablished by International Court of Ju tic in t 

Fi'Jhorie (Jase .129 t uet not, fir tIy, d oi bl 

At nt fro th g n ral dir ction of tho coa t . con 'I , it 

must enelo e es. areas which ax fiei ntly cl0 ly link d to the 

land do &in to be subject to th o int rn inally, 

in dra ling straight baselin , 1 economic 

t o region and evidenced by long u ag 

eoullar 

1;0 t en into ccount. 

In addition to th leg imylication of t ~h tt-al- b for 

de ining the ran- Wi offshore boun ary, mention ... houl be ad 

of a tok n territorial cla. by aq ov r .Khu 1 tan . Thi 

south at r ian province was form rly known Arabistan, and 

a sizable percentage of it popul tioD is Ar b. Arab co uniti 8 

in huzi tan are unni .,ha.£i ' it) , and. this religous dilf reno 

:from .Per ian co uniti r inforce thnic id 010 ieu conflict . 

In th early 196 ' Iraq ublic1y claimed juri lction ov r 
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uzi tan. ch 

CaJn,Paign for the ab ann x tion of uzi tan. 

Iran- . Btl Tr aty thi t rritorial olaim ha not be n r 

by raqt though so e oth r Arb t t uch 

continue their support or Khuzi tan' a ce ion. fa:r &IS 

Iraq i concerned, th an- raq un e:ry ttl inc th 

1975 x aty ado ts th 191; ~ limitation toco betw n 

and the "" t tom an ire, with th unut of th 191 - l~ 

1 onti r Co i ion, as the i for defining the land boun ary 

between Iran an Iraq .131 . s diplomatic in trum nts are 

ineon istent with any aqi claim of overeignty over . i. 

/ or any part of th coa tlin north of' th er ian 'ulf . 

though the ranc- raql i put s over th uhatt-al-Arab aDd 

huzistan are now ttled, th actual boundary line div1d.l.n8 the 

continental hIve of the two ,t tea is till undefined . be 

Iran- Iraq aty of July 24th, 1937, which i 111 in fore , 

rov1d that any una ttl d cU ut ubni tted to 

ermanent ourt of Int rnational J tic unl such a die ute 

a) had aria n rior to tho eaty, b) was by intern tioral law 

reserved to exclu ive com' tence of tho artie, or c) wu 

concerned with the territorial statu of one of th artie • • 
l
)2 

'r'he continental sh If boundary dis ute between iran an lraq, 

therefore. hould be 8ubnitt d to the Ihis requireJuent, 

however, hns not be n fUlfilled owing to litical circumstance • • 

The background of the lran-Iraq diaagreslIlsnt over the d 1 1taUoil 

of their off hore boundary e:J be outlined. as folloWil. 
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he • announc m nt of ril 1 t, 196~ . d clar tw 

ar of continental shelf adj cent t m""'ldu.CIoIlid open 

for bidding, t with Ir t. Iraq in 

a;y 1 t, 196.; cl dot th or , ntion 

• xclusively Iraqi t rritorial wa rani l ronoWl _to 

conc s ion area t g th r ith an ad itional area 

of 3Lu sq. U cla d to c n titu 

a a.t th h o th 

ulf. ote t ~ti s conc m b to 

of ax 

lor tion conca ion in th • 

protest to the ani Pr nounc nt, aq w not iDvl to 

v ral!11 ting h 1 by r , ..,audi Arabia and uwai t in 

Co nhagen. London. eh ran d uwait, 

of th ulf contin ntal Bh If .1...15 

itat10n 

Iran Iraq r ach an underst ding th t joint xplor tioD 

of oil r source 100 t in the dis Jute off hore ar 

in the intere t f both s tat 

j oin th Iran- OO.i Arabia- uwai t ting held in ~n va, 

ctober 1963. in which all four t tee asre d to tU ir 

1° 7 offshore boundary dis utes. ) ov mber 1963, an Iranian 

deleg tion visited Iraq where it h Id di CllS ions on of &bor 

boun aries . e t 0 tate. it w announc • agreed on baai 

for joint e p10ration of oil in til di put areas, wh r by 

1.; 
interests of both parti s would be 0 erv d. o agre ent to 

this effect, howev r, was ev r iBned. un arch 19th. 1 7. 

following a tate vi it by re 1d nt J.ref of Iraq to it 

was agreed that the JIlarcation of the contin ntal h Iv of' 
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Iran and Iraq would be wor o~t by a j oint co it e.139 

fortunately, the joint come i tte e no rrou.:L't:t:iH in thi area. 

In 196 , following an Ix 0- uwaiti joint co unique on anuary 13th, 

the Iraqi. in! trJ' of or ign 1 ued • .... tate ent 

C neeming the overeignty over a.q • 'erri t oria1 a t 

1 
continental 'helf '. t ta. that. 

and ita 

"iJinee the vemment of th j ublie of id not 

larticip te in the negotiation held betw n the 1r ian 

and th uwaitl Governm nts, d in vi w of raq ' rights 

in the area and th interJacenee of it terri rial waters 

and continental shelf' with thoa of the noi hbour1n8 

countrie , the overnment of th ! e~ublic of aq declare 

tha.t it hall aintain i full overei ty ov r aq ' 

~ii'Orial wat rs , and th air- ae ve it, i 

continental elf and the u oil , an ai'f eth t 

all works and inatollatlona , already und rtak n or which 

S¥ be und rtak n in fut in the aid a.r a. are ubj c t to 

aqi overei ty . hU th raqi vornment d clare t.h1 

firmation of Iraq ' rights , it wish to ize its 

fUll adherence t o the rules and rinei le f intemational 

law, but at th S 18 t e it will not reeo ize any 

co uniqu , d claration, 1 gi l ation or ¥lan of any 

neighbouring tit at.e blch infring upon Iraq ' s terri toria.l 

waters and continental shel f in contravention with Iraq 's 

sovereign right ". 

t is uggested that tho offshore boundary between Iran and raq 



blfith North ... itu t10n t with 1n 19 9 by th I 

CO'.\Al.t:' on 1 oun of th 1 th 

outlin of th Iraqi co t i obvl0 t 

lin ~inci 1 i t r1ctl ing th 

boun ~, th continent Bh of aq illla dc 1 . 

u on uhich r ay 01 1 r 

v1d nt. unl1k ttl 

~ ¥'ubllc of \lit bl ground 

h r 

ignific 1 

,.Ir h 

lar tioD of 

artioular 

1 9th, 1 :Sb which 

auto atic Iy con ld rod th t th a woul 

overn th 

, cia! oirourn ju tif,y 

boWl 142 

Th ria 1bUity t t 1Il~ gu or mo of the 

of h 

h 

. eans that no r t a s 1t1on, 

af r ev uat1en of - 143 t f c tual <1& . 6Q. 

cordin en • equal es. ity ' 1'or oont 

q. a.l.ready d1Gc ....... <;~ ....... ;44 11 

of tioD 'ounei1 in u port of h r 

c1 ov r Shatt-e.l- b. ..,uoh an a.r nt w con 1d red 

irrel vant by th C urt of Arbitration in ttl lorane - l,.nlt 

........ -...,.0 eontin ntal hel! del itation. l45 

ti II ly, t.b -socialist ' argument that t 1 al d in1tion ot 

1/U 

• , 
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boundari s ehould be bas on con id r tion 0 econo 10 i of little 

legal 1m rtano as far contin ntal If del it tion i 

concemod. l!;conol!lio con 1d ration vent to d ma.:r:c t.iOD 

of fish' nly wh n th y • 

This is not th c in continental sh If el it tion , inc 

continental shelf r1 on th ..rinci,tlle of natur 

lIrol o ation of land rri tory. uch 

as econo i o eon ... .u..· u.s~ · ... tion. 83 be ace nor 11 .1Ironounce ta 

but not as Ie ally 19nificant. 

Iraq cannot cl rtion of contin nt 

crely on grounda 0 011t1c81 con id r tion • 

oonclu ion drawn ~ l.!ontin C a 

as well as tho rovi ions I I conf th ,trine1 8 

of natural rolon at ion as the basi of continental If 

entitl .. ent . accomanc i th thi "ic con t , w 

concluded. th prece s of delimitation of contin ntal elva 1a 

es entially one of dra-win a bOun ary line between as which 

al ady rt-~- t th feet .146 re a ~1 0 on or 0 er 0 

That 1 to say that bY virtue of the rinci.l of natural 

prolong tiOD there i no un ivided ubnarin are bet we Iran 

and Iraq to be harcd out . draw a continental h 11' boundar¥ 

line doe not Iaean to award an quitable share to adjacent wtateB. 

but merely to t4antify the boundary lin betwe n areas which aJ.readl 

appertain to oi ther an or aq. 147 'h est ablished ~r1nci.\:ll of 

natural prolongation requir s that the continental shelf 0 W1¥ 

5ta.te ust be th pr longation of its own land t erri tor'Y and. uat 

not encroach u n what i n tural ,prolongation 0 the territ rl 

of another tate.l.If
S 
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avin ettl their dis~ut over b, it 1 ho d 

th t ran r ill na.bl t o d f in in th ir off hore 

bound .ry in ulf by en t , .dO th th 

conventi nal d custo a:r:y rule internation l a r uir 

en n gotiati ns . in · t mutu 

r 1..h ir cont n -nt , 

nt, ' alr Y I cntion , JIM d Iraq 

ed under the of th 19) 7 '1'r ty on J eae ful 

Lettl I. ·nt of t o ubnit th i r c ntin nt I shulf 00 ary 

die ut to th 

, e c nc i on ar as of t 10 

1957 - 5 , hl eh \of 

the I J. ' cQnc. s ion 

the 

.... audi Arabi-

con e i on of 

149 utral A n • 

~ingd hich w re 

o floJ agr m nts of 

an t, ov r I a J 

an by lr hE.! inter or with 

1957 in :re ct 0 t tl uw it-

'l'ho c..ov rnment oJ: t ho nit 

f or all the int rnational fair 

of l~UW , to k th initi tiv~ in tryin t ~ lve t lr -

u}la i t i i ,ute . uet a i1ed. di ... C'us i ons be t een the ranian d 

huwaiti ut ritie too .t.On the us~ ic of 

the itis h reign Mon-.o t h fi i c ,15'-' I cO • .t-ro ieo 

80 

~ 
was r ached onA quidi t cs princi pl the mat hod of delL . tion , 

i''Urth nnor , it by bot an u,ja i t t t a .ttr'i ti h 

dele a tion h u1d vi it lran in oro r to d~al :i th t he j re 

s ; ecific pr b1 m of dra.~dng the ian lin in th~ Gulf. 151 

110 'cv r, th negoti tion could not be final i zed beca.u e of th 

1m lication of th TO 0 ad dian line bet ween Lran and uwait 

f r th d fini~ion f their pffsh re bounde.rie Hi th Iraq, 
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A fUrther aggravation of the Iran- ul'7ai t off hore boundary 

dis ut occurred in 1961 wh n uwait grant an off shore 

concession to the uwait h 11 ~ompany.152 ran asserted that 

the uwait hell conces ion area had very greatly interfered with 

both the and the lPA concessions granted by Iran in 19.57 

and 19.5 respectively.l.5) uwait 'hell in ormed the uwaitl 

overru ent of its decision to sus~end its drilling r erations 

within the concession area en ing the ettl ment 0 the 'uwalti-

ranian ispute. he best drilling ,proal' ct, it if as announced by 

~hell , lay in the south-eastern part of the conc~s6ion ar a , 

which lias nearer t> the r c· s Cyru field . 1.54 ... ince no agl:'eemsn t 

was reached on the Iran- uwait continental sh 1 boun ary, the 

developnent of this rom ising gas field di scov ~'ed by 'hell on 

behalf of uwait) had to be curtailed . 

n April 1st, 1963, the announced t wo areas of the continental 

shelf of the l'ersian Gulf as oyan for international bidding. Area 1 

of District 1 is located north of the t wo area and it co prises 

of the concession area which wa.s originally held by the I A , but 

with an additional area of 'u sq . mile . Ar a 2 of Vi trict 1 

is located to the south of the I~A area but separated from it 

by a wedge of some 15, 000 sq . kilometres .155 

ul-lait condemned the .action of the I tJG within a tatement issued 

on June 4th, 196J . The t atement assert9d~at the r "AG concession 

area, constituted an infringement on the continental shelf of 

at h 11 156 h ' . t Xuwai t, held by the Kuw t ;:, e ODliJany. " ~s ~s,j;Ju e was 

referred t1 in a joint communique, signed by the 'oreign !1inis ters 

of Iran and Kuwait ( uwai t, 1964). The communique announced the 
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ee ent to stabliBh a joint ' co 1ttueoo x rt ' who e 

was to tudy, on an equit ble baals, the roblem 0 th dlvl lon 

of th continental holf betw en th t wo t ate .15 

e proble.'ll of de arcating th ~er Gf th con tin ntal h 1£ 

f th uw t-~a~l 

utral ~one and ran w al 0 diBcu sed by th three utes 

concern d , in bumm r 19 Kuw it and waudi abia di 

lro . O ed ed.lan lin dividing th l a ttor' continental 

holf from tho offshor area jacent to the utral ~on • h 

dl gree ent w du to tha f oct of 0 e oft' horo i land on 

both sides on th 0 ntlnental 15<.­elf boundary . 

di cu sed, the 0 t controversial i u was th 

Hill 

i land which r con ider as th be. -point :tor the del 

of th continental helf. l\.Ul'lait, on t ot r h d , 

the same statu for aylakah . 

ran has in isted t t Kharg , as the Oat.i - point for determining 

the Gulf median line, is nti t1 d to 'full l'foct I as re ardB t:.h(. 

continental h If . were und r . d , in 

rounds of negotiations , to acce t this, ~)rovid.ed th t quivalent 

status wero acknowl dged for the uwaiti i s l and of Faylakah .159 

0\0 ever , audi aoi id. not agree to full feet for either 

Kharg or 'aylakah. 

Following th unsuccessful Co~ nhag n meeting between the rer-

resentatives of ran , uwait and :.>audi Ara bia in 1966, ha1kh 

~aki Yamani. audl Arabia ' s ... il j'linister, and Abiul Aaiz Atxiullah 

:taraghavi, uwait' ~1ni tor of \v'ork and wocial .A.:ffairs , held 
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discussions on continental shelf d limitation with anian 

authorities, eh r8l1, AUGust 1966) .160 rt d th t further 

discussion was necess ~ bator reaching final 

In 19 visit were xchang tween th ~hah Iran and th 

Amir 0 .uwai t. n the occasion of the 0 r icial vi it of th Amir 

of Kuwait to Iran in January 196 th h ad of til two .;ta s 

j ointly is u a communique whioh affirm their t utual agree • t 

on the issue of continental h If delimitation in acoordan 

with the ed.ian line rinci le.l 1 '!hi co.muniq 9 W OpyO 

b"j th Gov ernm nt of raq which had not partici ated in the 

negotiations . l62 uwait lat r , in 1971 , officially announced. 

that he had ado ted 'the m dian lin ' in c1 l imiting the boundary 

of the continental sh 1£ with h r neighbour .10) 

the lranian- uwaiti informal agre . nt on 1'1 

Bha~e a legally binding instrument. 

ow v r, 

line 1d not 

The uic dispute ov r the Iran- uwait continental. shel!' boundary 

i s c ntered on the selection of mutually reed ~e}oints on 

both s1 es . already mentioned, Iran's c1 t at i"harg lu-.cw"" 

formed. part of h r coasUine was disputed by . udi bia. an 

uwait. lIe 196 lran- 'audi Arabia ~enl; aVt) ,Partial ffect 

t o Kharg. l64 owever, as indica.ted by l.)r . ,1. • 'lovahhed, one 

of Iran's negotiatGrs on continental ahel.f d 1 itation, Iran 

still insist on a fUll continental shel.f aroWld .\harg in rel5,Pect 

of the Iran-Kuwait boundary •
165 " ovahhed. justifies JIan ' 8 claim 

on geographical and historical grounds as well as the .vractlcal 

consideration of Kharg' s link by pi}eline to the Iranian ma.in-

land. srg i8 8i tu ted 17 miles off th COM t of Iran in the 



iddle of ' the or ian Gul • . Ino 196, Kherg has n oonn oted 

by a , 1 lin some I 0 ile long to an oil uc 

on th ainland 25 miles f th un r wat r) . t 

i the world 's lar t t .rminal, with facilities to handl 

tan ere up to 25, 0 tons. of I ovahh d ' r onin . 

lUlarg' status as lranian coastlin h n totally r Jected 

by U'tlai t in 1 ter round& of talk • 

Dr . -Awadhi, of uwait lJniversity, considers tha.t no Iranian 

cla.im of any eft ct for Ah g is justified. Ioih 

t wo a.in grounds I a) Iran ' propos at th 19.5 

thi on 

to 

ignore the presenc of islands on the oontinental h If; b) 

ran's ~ra.ctic6 with regard to delimitation 0 h r oontin ntal 
. 166 
shelf with other n ighbouring tates. 0 1-1 V d r , th ae argum ts 

are not entirely fool- wi th .I'8 ' ct t o ran • 19~ 

J;'To:poeal, it i ention th t oon a.fter it w 

defeated, Iran ' delegation affirmed Iran ' a ov reign rights OV r 

• all ranian islands' in the Gulf. l 7 oimllarly, with res ot 

t o Iran's pr ct.,C:c. on continentallbolf deli nit tion , it should be 

recalled that the 196' ran-/;; udi Arabia Agre ment gave partial 

effect to Iharg. 

he legal sta.tus of li'aUakah, as base oint fur the lran-

ul'lait boundary 1 also di puted. ''£Ih h.uwai ti i::;l and of Fa.ilakall, 

which Ii S Geven ilc8 off the ooast of uwait, is surrounded 

by shallow waters , s citly around its we t ern and s outhern shores, 

where soundingS from a half, to one , fa tho! ar t ypical. 'l'he 

island 1 nine 11 s long and Jt miles wide , and it }O~ulatlon 

l6b 
numbered 2,442 in 1957. '1'he Government of Utlait maintains 
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that Fallakah must be consid red as a cOtWt1ine 

and, thus, in ass ion of t rritorial aan con tin ntal It .169 

audi Arabia. haB ubl.lcly rej cted 'a~rl t a tu as uwait ' 

bas - point for th division of th terri torial a , 0 oially 

s ince 1967 when uwa1t t nded. her territorial sea to 12 mUes . 

Similarly, Iran r j cts th i as. that th lran- uwait con'Un ntal 

h If boundary should measur d from th oU r 1 it of ay1akah. 

In summation , th status of the two i lands of .l\.harg and ay1akah 

i tho 'main i sue in th Iran-" uwai t boundary n oti tion . I t 

is mutually subni tted that th cantin nial boundar.>" 

bet.., n two tat s ust be a dian line me ured , broadly, 

fro the coasts of th two mainlands , with only locted od1flcatioaa 

around lliarg and ~lakah. he envis d umod. to 

emplo cri terla. imi1ar to tho of the 196' an-.., di Ar bi 

Agre ent . li w ver, the actual cantin ntal hel d imitati on 

has remained us ended in view of uwai t ' 8 'bounua.ry di pate II th 

Ir 17 sq . 

c. ait 

Iraq's claim to sovereignty ov r ' uwait i a.bn -standing one .l?l 

'his disput has ' ~ingared on since the Iraqi t hreats of 1961, 

ade by g -noral im .172 In 1963, raq fori ally recogni ad the 

·tate of Kuwait, though the border between tll two 'tat es has 

nwv r been demarcated. e of the ro blame wit th desert 

boundaries of uwait is that the actual front.ier lines can be, 

to say the 1 ast, indeterminate . ~uch lack f ofini tion is a 

permanent tern tation to any neighbouring /:)tat e anAious to e and 

its territory.17) In such a situation the Iraqi ~ned Forces 



crossed into uwait t rritory on " arch 2vth, 1972 an withdrew 

by APril 7th. 1972.174 As a re ul t, uwai t' oord r with Iraq 

was cl0 ed until 1977. 

The raq- u 'ait contin ntal shelf boundary i al 0 un ttl d. It 

is noteworthy that -(hile uwai t occu i a tiny land territory. 

her sea frontage is consider bl. .By cont rlWt, portion of 

the su marine ar du to allott to aq i the 

all ulf tate, des)! te th fact t hat Iraq ' s land t rri tory is 

v ry large ( th largest in the Gul f region at r Iran and aud1 

abia). .Again, Iraq is th econd ost ... ;0 ulous country in the 

ulf re ion ,after Iran), whUe 'uwai t ' Q .tX>.r ula tion i till le B 

than one illion. th r geographical , economi c , political , 

str tegio and historical argum nt like'4'ie support Iraq ' 

de and for a gr ater ortion of the continntal h 1 comyared with 

n_ ....... t. wever, the 1 gal v idl ty, if any. of such extra-

jar~ic~l argument , is negligible here continontal h lf 

delimi t tion is conCOnl 

he core of t he di ute ov r the lraq- uwai t 01' ore oounda.ry 

revolve around th adoption of the e ints for the con truction 

of a median line dividing th marine a nd Bubnarine ar of th 

t.INJ ta.te. The conf1ictin t erritorial daL of the t wo btates 

over the islands off their coasts , at th head of the J. ersian 

Gulf, a.r the ain obstacl tv det erminin these base,a:'oints. 

Iraq's disconcerting claim of territorial sovereignt y over4he 

t wo trategical1y i1i1portant -u~aiti is\lnds of \~ arba anl biyan 

remains unreSQ1Ved.175 In 1975 'aOOi Arabia aareed in ;!rincir le 
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on t he necessi t y for I r aq t o est ablish naval defence facl11tl •• 

on these islands , which will be vi tally im ortant to tle Uma Qaar 

naval OO5e .176 

Aft er the 1975 Iran-Iraq border ement , the main focus of 

attention moved to the settlement f the raq- uwait border . 

Although uwait had origl a ally pro~osed a ulf oecurity ~act. 

she helt back from )artici ating in the 1975 ulf ~ curity ~act 

Conference , in order ~ r suri e lraq in to r ao ing ~ellleDt 

on their dis uted border .177 ub equ ntly , Iraq and uwait 

agreed July 1977) to withdraw their force from the border. Upon 

the visit by haikh Alld al-Abdullah as- 'abah, then 'w ait ' . 

fence 1inister, to agh ad , it was agree that a j oint committe. 

should me t regularly to continue th talk . ! 0 regular meet1np 

of the joint ministerial co ittee was old, and ros .... ect f)r 

a solution a peered to have receded .17b All Iraqi milit ary and 

civilian ministerial mission , however, visite .I uwai t May 1978) 

for furt her talks .179 

here will be no agreement on the lraq- uwait continental eel! 

until Iraq ' s t rritorial claim to ile uwai ti i alnds is settled .1bO 

Having setUed these territorial claims , the of shore boundary 

between the "two s tates would be a median line lIi tI necessary 

modifications by their mutual agreement . the median l ine has been , 

in principle , agreed upon by both Iraq and KUlfait within their 

national legislation . he Iraqi ~atement of April 9th, 195U 
~ 

declared that raq automatically considered that the equidis tance 

rinci le would govern thedelimitat ion of her continental shelf 

in the absence of an B8%'eement or of s,t>oci al circumst ances 



justifying anoth r boundary lin .1 1 ~ ilar1y, t uwait 

vernment issued a tate nt in 1971 which announc that 

'.-it • in x rci of its sovereign rights ' h o ted th 

line as vid 

boundary of th 

in Article oix of th 

continental If .1 -Z t i , t er for , tabll Mel 

that th di lute betw n Iraq and uwa.it ov r their continental 

helf boundary io not conc rn with t e th d 0 delimitation, 

but with ba elJOin for th me Ul'!ement of m ian 

line. 

According to th 

1922 , ajd no. 

undary onv ntlon of Al Uqair , dat d lJec bar 2114. 

i IX' bia Utlai t haY qual ri h ov r 

a eutral on bordering the two Al though th1 

eutral ' on has be n qu ly divid tw n toe t wo i.) t 

l tA by th Parti ti n ~ ent of uly 7th, 1 65, th equal 

right of the two l'artie have en fully r rved in th whol 

partition d ~on • ero has been no de arcation of the off hore 

boundaries betw n uwai t and .;)audi bia . refore , th 

undefined su arine areae off the tittoncO ",one rem un er 

the original legal statu ecided by th Al ~air ~onvention , 

namely. subject to equaJ. ri8hts of the t wo }artios . hi tatua 

is stablished in accordance (-lith t at princi.1-'l e of intem tiona} 

law fhich considers the arit e t erritory as a necessary 

a purtenance to the land t erritory . l L5 his ~rincille halo 

been th basis u n which both . audi Arabia and lo..uwai t have 

conducted their ractice . 

~audi Arabia and Ul'lait both granted sparat conce 100 in 
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res ct of the continental shelf a.ro conti uous to the then 

utral "one . irst emU abi a signed a 4 y ar c nc ion 

egreemen t with th J an t roleum Co any known 

Ja anose) 011 Gom.1lany) on Dober 1 th, 197.5. cco.rding to 

Arti cl e TO of this JtgJ:e ment the conces ion area included Saudi 

}or bia ' s undivided share in all that offahor a.r a adj cent to 

the cutral one (out ide the linli of the rri t or1al ~ 

over which she e.ercis d jurisdict ion .1v6 
f W l, onth l a.ter, 

on July l""th , 195 , uwait rant a conc ion to th e 

c m any . l 7 ticl e ne of thi aonces ion eo ent stated th t 

the ' onc s ion Area ' inc1ud d th a- bed and uoooil of th 

feutral ~one with t he exception of the ea- Sl ube 11 ben ath 

the ' Conc sionary ' ater '. e t once ionary . ate • were ( ) 

t h 1'1 tars conti ou tu and ext nding fro th .. " .. inland of th 

eutral ~ ne u t o a distanc 0 six nautical mile from the low 

water baselin or baa points used on June 2 th, 194 f or delimifn! 

the territori al wa tars of th utral one , b th watere 

cont iguous t o and xt nding f'rom t.he island 0 'a.ura d lJmm al 

,.aradin u to a di s t ance of three nautical mil $ from th l ow 

water base line or base points used in un Z2nd , 1949 for 

delirli ting th t rri torial w t rs of the e il.i1and .1 uwai t 

now shares with 'audi Arabia half of th out-~ut of the 2b degree 

~ gravity crude oil produced oi'f- ore in the . utral . one by 

. 109 the J a anese- o ad Arabian uU om any . 

~o110wing the above- entioned conces ion agr aments , the d f1nltlon 

of the offshore boundari of t he eut ra.1 ilone cause a conflict 

of int r ests betwe n aud1 Arabia. and uwait . ~either the 

south rn off hore border of the eutral Zone l between ~aud1 Arabia 

and the t',om) nor i til northern border l between Kuwait aDd the Lone) 
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was d fined . The segment n ar r th ho of ttl uth m lin • 

which runs through th .,afaniya and . ji of h re oil fi ld , 

was esta.blished de facto in th lat 1960 ' .19 t H th 

north rn line ,·rhicb proved ore ,rob! matico 

audi abia and • uuait ga.v differ nt definition 0 til 0 f hare 

boundari s of tho 8utral Aono . h Lon on 'pre ntativo of 

the er of unai t in a I tt r Eliidres d 

cessio DrY, dated ril jrd, 195<J, ouUin d an l ro~ ation of 

the e te of the continental sh If as adjac nt to tl 1 utral 

o~ ubject to u alt ' juri iction . i lett r tat d th t 

~uwai t '13 ~ortion 0 the contin ntal If t the north rn d of 

th \lulf should amount to ut 1,25v qUaI' na.utical 110 . t 

furth r x~lained that th 

j oinin- the following yoints t 

of cone m w ncl o ed by line 

1. seaward nd of the boundary t wo n uwai t end 

Iraq in th Mor A ul1ahj 

2 . • ,tJOint 29 degr es v minute cond.s north, and 

49 degrees 17 minut s 4b secon ast; 

) . e eaward nd of the boundary tweon uwait and th 

utral l&on .191 

Later, in 1961, uwait a conces ion agree ent with the 

l\uwai t ""h 11 Fetrol um ent L!o pan,y for the subnarine areas 

off the 'uwai ti mainland . ccording t ~audi Arabi a this 

conce sion ov r1appecl the subnarine areas of th j, eutral one , 

the subject of th 1957 A L! conc ssion granted by ~audi Arabla. .192 

This over1a,kl l'ras the inevitable consequence of tho previous 



concessions granted b,y audi Arabia and Kuwait to A in the 

undivided offshore areas of their utral onei i . e . the 1957 

concession area granted by audi Arabia e tended further north­

ward towards the uwaiti mainland than the 195 conce sion ar a 

granted by uwait. 193 

In 1964 a audi Arabian delegation headed by ~hw;ikh Ahmad ~a.k1 

Yamani , ' audi Arabia's l inister of etroloum and .'!ineral Resources) 

visited uwait at the invitation of Kuwait ' s l' inister of Finance 

and Industry. e t wo delegations held discussions on the legal 

status of the outral Zone . · h negotiations resulted in a 

mutual agreement concerning the division of the utral ~one and 

stipulating the jurisdiction of the two ~tes.l94 !ndreupon) 

the t wo states signed an agreement July 7th, 1 65) which 

parti tioned the Neutral .6on into t liO equal arts .195 I t was 

agreed that henceforth the eutral ~one would be called the 

artitioned ~one . 

Article One described th boundary line between the t wo sections 

of the one as a line dividing them into two equal ,tJarts . The 

part lying to the north of this line was annexed to uwai t as 

an integral part of her terri tory , and the art lying to the south 

of the line was annexed on the same basis t o audi Arabia . Article 

VI ,J;.rovided that the same rights exercised by each .1 arty over its 

annexed ,::>art of the arti tioned .6one also a ;,p1y to the territorial 

waters which adjoin that j yart. Furthermore the Article forsaw 

an agreement to detennine the boundary line separating the 

territorial waters which adjoin the artitioned uone. 197 At 

present, however, Saudi Arabia dis.I!uteJs the Kuwaiti assertion that 



certain uwaiti island ueh 

of the bas lin ure nt 0 uwait ls t rritorl&l ea • 

.'ii th regard. to the provision of Article l. of 

i 1:. is ignificant to net. th t , altho h i abi h e1 ed 

a 12-mile territorial a belt sine 195 ' , Artiel 

196.5 ement sti ulates th t not mor t 

teITitorial a- bed adja.c 'llt to th .I.artition 

annex a,1nland . !hi arran 

of th 

of th 

hould be 

m 

t 

firsUy because uwai t befor 1967 had only Q. six 11 terri torlal 

sea, and seeo.ndly beoau8 both thu 1 57) and 

uwaiti 195) conce sion to th u had xclud d only th ir 

six-mil territorial s a fro th re tive 

e status of tho 8ubnarine ......... t 'L:O= the it 

mentioned in Article 11 is cribed qy tiel l.ll . 

ticle, hieh COy rG the whol 0 th cantin ntal helf are 

a pertain1.ng to th artitioned on 

,artion of the 12 U territorial 

ix-mll seaward. 

follow I 

detemining tho northem boundary 0 th sUOner 

adjoining th .: tltioned one , it hall be lin ated if 

tho tone has not been partitioned an ithout regard t o th 

rovisions of thi 

The t wo contracting ·utics shall e:.ereise th ir equal rights 

in the subnerg area beyond th afonlsaid ai.<. Ue limit 

mentioned in tho pr ceed.ing article by means of joint 

fiX l oi t a tion, unl e 8 the t wo J. arti s ~e ot.ber~i e •• 197 



.. --....--, 

4l t 

ceo in y, t au rg d ax yond. thl.,. ui,,- .. · 0 1 " t , 

ticle av not ~ n ' rtition~d . onsOQ.uently, 

t twV ~tat~s ex re i th i x' ur i in r i ' ht s in th W 01 

u larin~ ~as out i t ad.l& . n t v t11 J. ti tiuD d 

'one . · he ~rovi i n~ of r ticl \1~ L'u inf uonc d by two ain 

fact<.: r ~irst , th j oint ~ bit - t1(..n v lC:l..rine Ell: a. 

th 0 il i 'il t which ~1 <.i .. ·e < 'to by t l b j \ ince the 

l at . 195 ... ' 6 wa re nably at1 a t ury , and tht.:l~ lola no n t:I 

for hMS' of 1 gal arran " nW. ~ec()n ly , e1 t ation 

t h arltima r nti IS utr n~ wa far 

t hat that ' its 1an the t w uul not r ch 

agreel ont coneernin 11 a.ri.~ ' e buun aI'le • 

t e tus 1. thr. i s1cUl f .h. br , . "U <: ml. vI,lm - .ara im , 

1y1n of '~h r rc t and 1 hi: bl a i on~ vi' t 

obstacl es in th . roce 0 t he eli.tli. t u ti n L, '. t 

bouna.ary €I ar&.t ing the .. titi n(;d ... on ...f 'b U J.: fr ' t 0 

.U\; The t v bu no t v vv 'r 1 U \ a ' t ' ovuroignty 

OVdr \.ubr lihic lies 0 tho C()ast . t he UN land . 

hat i s di -rut e i s th ovorJignty '..I V r IU 1: 1 

whi ch lie efr the coas t of th ' artition~ ~on~ . ~au abia 

maintains t . t these 1.;':0 i 1an b are oubj <.: t tv 1ha cu- I.J var", i cJrity 

l~<.. s tus t he original uU·a.l ne . .~ 'I\' it ll , b c..l .. CV's d e imed 

f ull s overeignty OVbr those tt ee i Ian 

ev (~n anted a ubsi iaxy vi' ' AI inoil ' l\,l'lvwn I:" t w j, erl an ",11 

C ~ifornia) & concess i on cov t',;rin~ th~r.. - thn. u i l ands and 

t heir three- ro l l a 1 it cf t erri wrial se . H\. .lr illing 0 ·t.:ration 

t uok l a , a .. ex nUy becaus e vi a . 0 ton tial )r" t t.:S t by .... aUl!. i 

rabia .199 I t 1 reported that althou h uHait inSi::. t b un her 
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exclusive ov reignty over eru an e i prepared 

t o conced to ~audi bia th hal - 'har own rehi i aIlY oil 

r eve.nu·o ccruing ' fl.'O ilan t :; u i 

Arabia- Kuwait di ut ver t e t fO i s l and i n t y t ttled . 

AS al y mention abov, Article J. ! of' th 196.5 arti ti n 

re ment views the nort h rn boundary of t u. arina r 8 

beyon t he t lie l i."R i t but a. t l'artition d 

Zone as i t t ho 'one bad. not been art i tioned . Accordingly, unle s 

t he t wo " t a t e agree therwl s , t hoy hall oxerc. i ~ ollu r ight 1n 

the expl oi t ation of natur resource wi thin thElS undivided. 

ubnarine ax as. /, obert odg on has not ed t hat i f the e three 

di s ut ed i lands )( re t o 0 e un or "au i abi ov ~reign ty it 

waul c ns titute an o'bvioU6 e am )113 of ' I::iec.. i al ci ec I s t ance ' 

unde r Ar ticl e .' i x 0 t he (,;~"-t • e t t aG that i ' ther:.e i land 

were to vel their own 12-mile 1 i t of auo.i .r abia I t erritorial 

s ea t hen th otential a. lie tion 0 qUi di tance J.,rinci ple would 

;~ l 
be mos t ineq ui t able t o uwai t. ~ 'I'h i e. · sai bili t y t! t all three 

islands uould go to .,;,.laudi Araoia i ) i Shly y othe t lcal . 

Concerning th ult' t e del . i t ati n f t hu untin ntal s helf 

between uwait and aud i Ar bla , t he l a.t t e !' has t aKen the po ition 

tha t t he north rn line of t he I'art i t i ned. ... on ~houlll be a.,i,prox-

i a t ely a s traight line c encing f r oJ., t he l--'O i n t where the northem 

land boundary of th l ontl hi t kl t he 10 - Hat er Mtck on the coas t of 

the .l. ersian Gulf , and should ex t en s trai~ilt t o l:ert~~in J.Join t s 

2t.t .5u ' 4u" ) . e prol onga tion of t ha t linf~ .sOt;:) t o t he north-

east of the uli' as definoo. by the .,.tudi "r abi an lJecr e tJ 01' I-'y 20th, 

19'+9 on t erri toriaJ. sea .202 1 t s hould bt not ed , howt:vt.lr , tha t t o 
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exteld the lut .tra1aht .ctlon of the laDd bound.&r1 1n the a • 

cUr.otlon through the water woul.c:l create aD unusual cea. 1D 

connection with the northem 11ft •• 2()~ Kuwait'a 'boreS. r at tAia 

polDt 1a the EC or a oml. who .. o at1lm lDto the a.a w~ld 

aevenly 11alt her porUon of continental aheU. Alum tlv.l),. to 

draw a liDe l>'rJ8D<llcular to th I.eral 41rect101l of t cout, 

;proc1uce. a lin. onl7 ellshtll south ot the at.ra1cht 11fte eDUal 

to the cirole 1llCi . .4oe. little to rect1t)' thi. 1nequi ble 

d .. arcaUOD. 

III BuoatioD, it audi Arabia aDd uwa1 t :taU to co • to a autual 

acre.ent, the two state. ahould. .u'tld t their otf.bore boUDd&J!"1 

41aJlUte ~ 1Diemational arb1tratio. the criteria e plo)'e4 1n 

autual aarenenia bJ Gulf ;t.ato. on contin tal elf del itatioD 

CaD aerYe aa preeed tee ihua, tI» bul0 method. tor d.e11llit·,n9 

the .&ritia_ borden ot the ~art.1t1oD ~o _, a1aUar to all otb r 

Gulf sbelf bo\ll1clarle., aboul4 be the equ1d1atance 

However, 8pecial. eire staDo ••• such .. the ,Presene ot 1alanc1a 

aDd. oU or ahera! reaource. would Juatl~ U¥ n8oeaaar,y modification 

ot the aea.i_ line. In the 11&ht. ot proviaioDa ad.optecl by Article 

VIII of the 196, .rartiUOD AIift ent it aq be aucpatecl that. tbt 

principle ot all equal clivi.ion of natural rellOurc.. t.W.d prev&1l 

wherever t.ha applicaUon ot the equ1cl1atUlc8 priDei}!l. procluce. 

inequitable re.ulta. 

• Other Updet1Dc l3OUDdarl .. 

ther undefined continental_l:t boundarle lD .. Pera1aD ulf 

include Bahra1D-Qatar, Sa'Ud.i ,Arabia atar, Iran-UAh., Sa\l11 Arabia-

UAJ:;, aDd OIaD-U • AlthoUlh all Gulf ~tatea adhere to the 
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wqulcU.tallc. prinoipl., the afon .nUoned boundari •• are und.fined 

becaue. ot disputes betw •• n the •• ,Pectiv. jac.nt or 0,P1>O lte 

statea over the ~po.ed bue:po1Dta tor tb. 00 t.ructlon at a 

ae4laD line in the Gulf. The.e di. u •• 1... 1aportaDt then on •• 

previollSly !lentioned, have been v.ry thinly 40c ented. and. consequently 

thi. Sub-Section CaD deal w1 th thes. i •• ue. in only a very _er&l 

w.:3. 

1. Babg.1n-Qatar 

'l'b. contin.nt&l_lf' bounc1aq' between Bahraln and. Qatar baa not 

baen .ettled. 1b1s i. aa1nl1 beoaua. of th.ir diapute OV.r the 

ownerahip ot ao e off.bore ialUlCia aDd re.t.. The larc •• t di.puted. 

ieland 1a the Bowar IalaDd •• ituated. v.ry 010 •• 'D the tar 

.Peninsula. 'lhla .land. baa to~ a loq tim. been recopt.eel .. 

beloqlDa to Babra1n, bit Qatar recard. it u part of her ow 

terri tory. Qatar &lao d>jeota to Bahrain'. ola1ll to tlw po ..... iou 

of a territorial a.a aroUDd .uch all 1aland •• 204 

De.pite their autual wU1hp •••• the cluJ,lute betwe.n Bahrain 

Qatar ov.r the IIOver.1pty ot Kowar baa not 1.t been resolved. 2 ~ 

lI.cotiation. bave been in prosre" ainc. the .arly 1960'. wh.n the 

drUl1Dc 0 ration. 111 the dl • .puted off.bon are .. be aD. lAl 

s. tea bar 20th, 1965 Babra1n vanted an of'tahore conc.s ion to 

the continental 011 Co any. The Cence •• lon area cov.red the Howar 

ialaftd. and their .urro\lDdiDI waters .outheut of Bahra1D. 206 

the 4rillinc operations took place in are.. which ar very clo •• 

te the Qatar Pen1Daula aDd were. theretore. cball.. eel ~ Qatar. 

lbe aaJor d1.pute 1a not the ownenh1p ot the itall111da but, Jl)re 

1a~tl¥. the conaequent richt. over the urroUDd.1nc watera 
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and aubllarine areas. Thus, Qatar, with 801le juat1fio t.iOD, objeots 

to Bahrain' s assertion that suoh •• 811 islands genert & territorial 

sea or cont1nentallhelf. 

In addition to the &brain-Qatar di pute over the &bo •• - entioned 

islands, Bahrain alao olaims certain right over the vUlee ot 

Zubarah, on the north-westem ooast of th atar l-'eninsula. This 

long-standing claim is baaed on two ground.. irat, Zubarah baa 

been the ancestral ho.. of the rul1.ns Al-Kh&1ifah f ily of Bahrain. 

Secondly, the village 1s inhabited by the u • aim trl be who owe 

the Ruler of Bahrain th ir allelianoe.2 ? on the Arab aid. of 

the f eraian Gulf th re have been no fomal fronti.rs betw.en 

different },r: b powen and the alle&ill1oe of tribes be the 

main factor for determining the Jurisdictional oonflict. between 

rival powers. 'Ibis explains wby in 1922 K1n& 1m aud of &ud.i 

Arabia fought hard in his n otiatloDB with th British for 

'tribal boundarie.' instead of rm artifiolal lin. which would cut 

acroas the range of DWIl8roUB nOllladic tribea in que8t of water, 

grazing and barter, and would not be under toad or enforceabl .208 

Since the Bahraini cl&im to Zubarah 1& ahort of in& a territorial 

claim it does not 1 gally affect the detllat'cation of the lab.rain­

Qatar otfBbora boundary. However, it 8;f well 111 taken into 

account by both States invllv d sa 

of an historical nature. 

ating a 'special circumstance' 

In the 1960's the British Foreign and COlllJllonwealth Office pre ented 

a tentative plan:f>r dividing the Bahrain-Qatar continental belt on 

an equitable basi while helving for the tim being the queat10n 

of Bahrain'a claim to Zubarah. Bahrain, however. presented. a 



coUilter-plan c1a.1a1Dc .uob snater are .. thaD tho. ..bodled 111 

the Br1 tiah pl •• 209 'lbe tar! co tattoD that. liowar Wanda 

• create DO continental abel~ aan be Ju.tified on .everal ere 

Firat, the aiz. ot the.e tiDy 181an4. Mould Dot allow tbe. to 

have MY a!.pUiout 1apact on .&1"1 tille 'boundar1e.. Seconclly. 

the seocrallh1cal tact that the Bahraini 1.landa ot Howar an 

located. verT clo.. to tile Qatar .reniDaula .u~porta th .,lew that 

the aulllar1ne are.. adJacent. to t.he .. 4a conatitute tb natural 

proloDiatlon ot Qatar'. own land terrliorJ. The .ituation 18 

ualosoue to that ot the Gr.ek 1aluda in the MI an Se. aloa. to 

Turk.l' and. alao that ot the ChaMel Islanda bela 1r&g to the Briti.h 

CroWD. 010.. to the ooaat ot Franc.. 'lb. Greoo- klah d1a!t'ute 

baa not 1 t 'bMll .. ttlacl, but the GNdlftel IalllDda o .. e, .ettled 111 

1971. can be zet,rNd. to .. a pJ:eced..nt. 'lb. Court at Arbitration 

•• tabllahec1 that the CheDDel Ialu4a 414 not .rate. a.urro 1q 

cont1n ntal ah 1t and that .. a coDeequence their ettect 011 lIar1t1a. 

boundari •• w... conf11!led to a 12-mUe exolu.' v. tlah1a aon.. _ 

.. alOG' to tbla c .... the Howar s..l ahould ot be allowed. a 

oont1Dental abelt, oal7 .. 11mlte4 f:f.ct ou be pe%'lllitted. a.ely 

DOtbina yond the thrH .u, terrl tonal ••• ~lfta4y pert.a.1n 

All already mentioDe, th. cont porary intematioaal 11.. of the ..... 

1n proce •• ot fUrther d.velopaent at UBCLOS III, pam1 t. the c1ruf1D6 

o:f • arcb1palas1c watara' .... una. tre. the low-water ark at the 

outeraoat ial.aDci of an aroh1palq1c Sl'ate. Aocor41q to .\'rt1cle ~7 

at the ICNT all the 1.1and.. of the.. archl,Pelacic tate. have an 

equal eftect on the lIarit1ae boUll4ar1 •• ot the State 1rre.:peot1ve 

of leogralilical 41atrlbut1on. Ho"ev.r. the etreot of the outemoat 
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i.lands ot aD1 archipelago on the continental ahal! (ea cial1y 

in a l-encloaed. as) should Dot be ex 

an ueually of ina1plfloant lancl-L1aa • 

rated, aince uch lalan4a 

Qatar shares und.fined of'faho". 'boundari.. wl th au41 Arab1&. 

aud1 Arabia cla1ae. the aoutbem shore ot the .Penian Gulf 

froll a po1llt between al-Nucha1rab and al-Mar:f'& on the co t ot 

the DhaBrah to a point OD the lIOut.heutem cout at the Qatar 

peninsula. 'lb1a clah include about 2) .U.. ot coaat line 

outhe .. t ot Qatar. It "M reROrted. in 8 e •• bar 196, that 

881'8ellent 4enn1q both the onabar. aDd ottshore bluad.arle. ot 

sawU. Arabia and Qatar concluded wlthout the particip tion 

ot the United K1n&doa. 210 thi. bounc:la:r:7 acre ent, th validi V 

of whieh waa oballenced b,y the Un! ted Ao4&I6'4 halt of Abu 

Dhabi, ba8 not been put into eff.ot, IDd the boUlldarl.. conc.mld 

have not l'et been de arcated.211 

'lbe Unl ted l1qdoJD and Iran acreed to conatruot a mediaD line in 

tb Feraian Gulf which would cover the Ir -UAR continental aheU' 

boW1dar;y. However, the baHpo1nta for the con.truction of the JIlclan 

line were cUaputad betwe Iran and. tb btuatea, a .ituation whioh 

provided a t.n-.Lcal Gult reg10n dead.lock. Abu I»1a.b1 cla1m the 

S.lend ot l3aDl X .... part ot her coaaUina. 212 1h1e w 

rejeoted b¥ IraD. J.1l offshore boUDClary asre ment between Iran and. 

th UAE w 1n1Uall in 1971 but has not l' t been ratified (1978). 

ru. draft aareuent was baaed on a edt lin lIeasured lro 

the oo .. Uine. ot the two dnlanda. without ~flnl &my effect to 
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the ialanda situated on elttwr 814e.21) .In the absence of an)" 

tonAl asreament, the boundary line baa been de :t&eto e.tabl.l he<l 

in order to allow oi.'derly developra nt of the nsauro s of the 

continental abelt. At preaent, tor in.tuce, the Abu Al- oom 

o:t:£ahore field, toward. the Ilarltiaa border betw en Ir and A'l:A1 

Dhabi, 1a d veloJrled by th A'l:A1 Al-lIukoo.h u11 ~ pany on baa 

of A'l:A1 Dhabi &n.d without Iran's objection.214 

~ Iran-Sharjah oftshore bou.nclar;y wu d.e t otc • tabl.1ab 

according to a Iaoraadua ot Underatan41nc which wu c1.cl 

1910 when Iru occupied the thre Wan of l:u 1 uaa, Gr atar 

Lea er 'l'unbe. 'lb. Sran-Sharjah -are- ntrov1cled, iDt. la. 

that all offshore revenuea of Abu Muaa would. be d1v1ded equally 

betw.en the two Statea, SharJah would reoelve abaut ;.J.' Ulion 

annually !n Iranian a1d over the next nin. yean. aJ'ld ~ would 

be pe1'll1ttac1 to •• tabl1ah a Ultar;y 'poat on the 1aland altho 

harjah would retain cont.1:o1 over Abu U8& • olvil affaire. 

'lb. Iran-Hu al Khqaah off.hore boundary 1a cU.al'uted bee ua. ct 

thelr confUct1na territorial claim. over Greater and lAaaer Tunbll. 

4. Saud! Ag.bia-U.\E 

The awl! Arabia.-UAE frontier d1*~ute date. fro the.Bura.1m1 

confrontation which arc •• 1a the earl1 19JO· •• 215 fbe it1 

re.Pr88.tat1ve at the D ID Confennce (19.52) propo 

Arabia-Abu Dhabi frontier as beainn1ns at 'A Une draw fro 

Sa'uda liathU to the thera.aolt ti,P of abkhat 1 ttl, inolud1nc 

w1thin Abu. Dhabi Aqlat el-Rhth and llatr &l-Ta.r;t , then .. line 

froll the outhernmoat U", of the Sabkhat attl to al- aini and 

This prol-'osal was rejected by Saudi 
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Arabi , but both St tee eel to au it their dls,tIu to an 

arbltration tribunal (JUly 30th, 19.54). The eva };r i tr tioD of 

195' 1apaed 'beoause ot til alleged 'partial! :y t ot the Saudi 

Arabian ember ot the Tribunal. In 1960 audi J;r b1a ttl 

United K1ngdom formally requested the good ottioea ot ttl Unit 

Nations Sooretary-General.. but de pi te Un! ted a ions 

no settl. ent was xeache4.22.7 1971 the United. in 

trom the ra1an Gulf. and no further De ot1aUona h :9'e t n lao. 

Following the ore tlon of the ,,~,· .... &tion of oe r 19'71). 

the tederal state resumed. direct n ot1ationa i ~ bla. 

Consequently. in 1974 th two tat.a initialled nt in 

which both aide8 made territorial juatm nt .21 Howev r. the 

draft asreement which appeared to otter a fuel olution to th 

Saudi Arab1&-UAE boxder d1aJlute, not y t n tifi • 

o lona aa th land. boundar,y between audi Arabia d. the U . 

remains UDClef1ned, their oft'aW..Te boundary 0 ot be.. bl1t.hed. 

How vert when the baae-pointa on the bore of both state. 

agreed, their mari ilie bounda.ry ,,111 be dol ! ted 1n aocol'danoo 

with the equ1dlatanc. pr1nol~ 

.s. all,:-U,w 

\.. an's claim to substantial parte of Raa al-~ah one of tb 

.ember Itate of ttl lJAE) is & long-standlns 0 • Tha land 'bol.'dera 

between u an and the oth r :ar1 tl h-pro cted ir te were drawn 

ill 19,2 by two Britlsb offlcials who h¥ly travell the tusand 

.unlnsula and ad the trlbe en to state to who thoy owed 

aIle Uno .219 1"h qu ation of th an ... UAE otf hore boundaJ:y 
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arose mainly after the beginning of oil explorat10n in th d1 ~ut d 

subnarine areas (thi xploration mainly ocourred. after Bri t1Bh 

withdrawal from th ersian Gult in 1971). 'lbe d1 ute w high-

lighted in 1977 when teet drillin for oil and g tructure took 

place on the northmoet fringe of al Khaymah. Um claimed 

sovereignty over Ras al Xha,ymah ' morthern cout, that i , all 

territory north of RamB. 220 Howev r , ten ion cooJ.ed wh n it becam 

clear that oU wasnnot to be found in commeroial quantitia in 

the disputed areas . It was only aft r the Shah of Ir ' visit 

to Oman in 1978 that CJman renewed h r c1 

areas by a show of naval strength .221 

to tb disputed oft hore 
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G ENE HAL C U C.L ~ S uN 

The 1 8al reaia. of the continental ahelf i8 on the card1D&1 

principle ot 'natural prolongation of th land terri tory' • Tbia 

principle baa been aupported by the ILC 19,56), the CJ ll969) aDd 

UNClA.; III l197) - 78). It follows that the title of the coaatal 

wtate to ita continental abelf ia baaed on the ct that the contlDental 

ahelf area i de Jled to be actual.ly part of the terri tor,y over which 

the coastal state al.ready baa dOlllinion. In accordanc wi th th1a 

principle, neither occupation nor declaration i esaent1al to 

establish the exclueive ri&hta of the coastal ta.te. over the are .. 

of the continental helf. 

egarding the outer limit of tb oontinental shelf, the principle 

of natural prolongation provide. that the entire continental .arlin, 

being .eolo,ioally connected with the continenta, should be subJect 

to the coastal State.' Bover isn rights under the legal rectae ot 

the continental ahelf. The deep _a-bed and ooean floor beyoDd the 

limits of the legal contiaental shelf is recognized. as 'cauon 

heritage ot anldDd' and is regarded. as aubject to an 1aterDatlonal rv~l~ 

to be decided. by the envi.aged Convention on the LaW of the Sea, which 

1s in process of forma.tion at UNCLOS III. The attit udee aDd poliei •• 

adopted by nation States, which now number 151, in respect ot the 

national-international sea-bed boundary are wholly dominated bJ 

the national interests of those individual tat Sf and all exaa1nat101l 

ot state practice (Chapter III) reveals that all legal md ~litical 

~rinciple and doctrines have ultimately been dominated by calculations 

ot the •• national ... 1t interest, in ita .. arioue tom •• 



with re.pec\ to .. ' •• tbod o~ cleliait&Uon o~ the coat-1ft_tal wU 

between oppoait.e or adjacent state., 1t 1 un1v rsal1y accepted 

that W14 r ouatollary international law equ1table J:Jrinc1pl •• are the 

overriding criteria IOverning all rules and .ethode to be .. ployed 

in the I-'1"OCNa of del1ait.ation. The convent10nal ao1ution provided 

by the 'equ141s'tance - 8,Peoial circuatallcGe' rule, aa II40pted in 

Articl. six of the GOOS, la, 111 practical terms, 1dentical to that 

provided by the equitable principl... The ,eneral rule tor 4el1ait­

atlO1l in 'both c toaar,y and conventional law i the equ1d1atance 

principle, 'bit the forecoiDc atudy baa d onstrated. that wherever 

the pplication of equ1diatanc ••• thod producea in qui 1able n.ul ta, 

oth r .ethode wing at equity hould be employed. 

The tudy baa also .how that in the region of the l'ers1an Gulf', 

al tbouch DODe ot the ocaatal s tates is a party to tl. CS, tha 

:priBc1pl. of '.ed1_ liDe' baa been oons1liered by all Cult tea 

ae cODstit.utlq th cueto &r1 internationAl rule for continezatal 

sh lt delimitation. Four out of the eight Gulf ~tate (Iraq" 

Kuwait, and tar) have separately declared. their coapl..te 

a4berenee to tw priDei 1. of • . ec1iu lin.' wi thin their aUllioipll 

lecialatiOD. '!hos Gulf States which have not done so (.Bahrain, 

Iran, Saudi Arabia. aDd the United Ar b irates) have in Fact.ioe 

ackIlowlec_ the .ediu line nom as .P&%'t of the ouetolllarJ lDter­

national law in the cour e of thsir offshore boundary ~ __ ta. 

In t.h case of undefinod. oontinental h 1f boundari Q.~ , the 

aquidistaDc. prinoiple has a.l. 0 been universally acel! r ted iD the 

Gulf region as the atarting- oint for negotiations. 
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'!'he median-line principle, however, has been modified in the Gulf 

region owing to apecial c1rcwastancea such as the pre enee of i.lands 

aDd oU deposita, the general oonfi&uration of the coast, and 

other minor g ographical, historical, llolitical and strategic 

factors. 

Two .eta ot apecial c1rcUllatancea ari.ing in the Persian Gulf are 

of particular iaportance, sinoe they have led to a si8n1ticant 

departure fro the equidistance llrinciple which may well be repeated 

in future det1ni tions of oontin_tal ah If boundaries. These 

are (1) the pre enc of islands in the s mi-eDclused sea and 

(~ the existence of oU or Ilineral resources across the equ1d.iatant 

line. 

1. The .tatus ot various island. in the "er ian Gulf can be c1 ... 1tiecl 

as tollowa. (a) Saall outlying islands which have generally been 

diaregal"Cied. ( b) Large islands suoh as Kharg which have been 

granted a partial etrect on the continental shelf boundary (the 

Iran-Saudi Arabia Agreement, 1968). (c) Islands on or near the 

bomclary line (such aa Dqyinah • .Al-Arabiyah, and Farsi) which 

have been granted territorial sea rilhts, but no continental ahelt 

rights. (d) 'lboae islands located in constricted wat ra where there 

is no roo. for a territorial belt (such as on the Bahrain-Saudi 

Arabia boundary, 19.58). In such cases two points on the line have 

been located on the tips of islets, the islets th8JIselves being 

allocated one to each state. 

I. 'lbe concept of 'equal diviaion of the natural resource.' has 

been considered &8 a f&C~r juati:fying the aod.ification of the 



equidistant line. lbi conoept baa influenoed. both the Iran­

SaudI Arabia and the Am Dhab1-~tar oontinental 8h If boUDda.ri ••• 

lb manner in whioh the above-mentioned specIal oircumstanoes has 

been olve4 Cd rv ... preoede.ota for oontinental shelf 

del1Jai tatioo in other a1lllUar region8. 
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