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ABSTRACT
This study investigates accountability of the jimlg for its role in

authoritarianism as an integral part of accounitghi transitions. It argues this is
an important but relatively neglected aspect aiditgonal justice theory and state
practice. The thesis of the research is that tllecipi institution, as the third

branch of government ought to be held accountailéd role in past governance
in transitional societies. This is particularly iorfant to obtain comprehensive
accountability. It is also relevant to the crudesk of institutional transformation
which is a key objective of transitional justice.

The paucity of critical perspectives on the mii¢he judiciary during a society’s
troubled period would appear to be because of i that it lacks a distinct role
in governance. This suggests that the judicial tioncwas inconsequential or
judicial outcomes were invariably imposed. In viesd the acknowledged
important role of the judiciary in both liberal adémocratising polities all over
the world, it is argued that the purview of traimsitil justice mechanisms should,
as a matter of policy, be extended to scrutinyhefjtdicial role in the past.

There is the need to publicly scrutinise thersewf judicial governance in post-
authoritarian societies as a cardinal measure sfituiional transformation.
Following on the recognition that the judiciarypost-authoritarian contexts will
be faced with enormous challenges of dispute résolurestoration of the rule of
law, as well as a key role in policy determinateord governance, its institutional
transformation following a period of siege is @di to the survival of democracy
and the rule of law.

The mechanism of choice identified in this resledor scrutiny of the judicial
function in transitional societies is the truth gomsion. The research proposes
extending the purview oftruth-telling processes as a measure of public
accountability to the judiciary in post-authoritari contexts. The research adopts
a comparative perspective but to contextualise #mgument, it focuses
specifically on judicial governance and accountgbilor the past in Nigeria’'s
transition to democracy after three decades ofaaitighian rule.
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INTRODUCTION
TRANSITIONAL JUSTICE, JUDICIAL ACCOUNTABILITY AND THE RULE

OF LAW - A Nigerian Case Study

This research investigates accountability ofjtitkéciary for the past in political
transitions from authoritarian rule. The inquirytanthe role of the judicial
function sets out to demonstrate the relevance@drporating accountability of
the judiciary for the past into the transitionaktjae project through a public
mechanism; the truth-seeking process. This studgrazks a robust argument that
comprehensive accountability in the transition émacracy and the rule of law
should be a key objective in transitional societiesargues that scrutiny of the
role of the judiciary for past governance is an am@nt but relatively neglected
area of transitional justice theory and state ractSuch scrutiny of the judicial
role in the past ought to be pursued as a mattgoubfic accountability. To
contextualize the research, it focuses on judmgmalernance and accountability in
Nigeria’s transition to democracy after decadesuthoritarian rule.

The thesis of this research is that the judiiatitution, as the third branch of
government ought to be held accountable for ite il governance during the
period of authoritarianism. This is particularlyportant to obtain comprehensive
accountability. It is also relevant to the crudesk of institutional transformation
which is a key objective of transitional justice.

The research argues that critical scrutiny efjtidicial function for its previous
exercise of power, specifically in an authoritar@ntext, is made all the more
important by the critical role the judiciary playspost-authoritarian societies all
over the world. This is especially the case witle throwing incidence of
judicialisation of politics and the increasing bisity of the judicial function in
governance.

The paucity of critical perspectives on the mi¢he judiciary during a society’s
experience of authoritarian rule may be becaugheofiiew that it lacks a distinct
role in governance. The lack of focus on accoulitgtbor the judicial role during
an authoritarian period of a society’'s history segjg that the judicial function
was inconsequential, non-definitive or judicial @hes were invariably imposed
at the time. Yet, in view of the acknowledged caintole of the judiciary in both
liberal and democratising polities all over the ldoit is argued that the purview
of transitional justice mechanisms should, as aanaff principle and policy, be
extended to scrutiny of the judicial role in thespa



In particular, it will be argued that there isetneed in post-authoritarian
societies to publicly scrutinise the course of padicial governance as a cardinal
measure of institutional transformation. Such instnal transformation is
particularly important because the judiciary in tgagthoritarian contexts will be
faced with enormous challenges of dispute resalutrestoration of the rule of
law, participation in policy determination and govance. In other words,
transformation of the judiciary following a peri@d authoritarian rule is critical
to the survival of democracy and the rule of lavmeTmechanism of choice
identified in this research for scrutiny of the igidl function in transitional
societies is the truth commission which has becaménportant feature of most

transitional justice processes in post-conflict podt-authoritarian societies.

RESEARCH AIMS

The following are the aims of this research:

» To demonstrate the relevance of incorporating auiztility for the
judicial role in governance during an authoritargariod into transitional

justice processes at times of political change.

» To show that the role of the judiciary in trangm#b societies is of a nature

that can not and should not be ignored.

» To demonstrate that public accountability of thdigiary in transitional
societies through the mechanism of the truth-seekirocess provides
opportunity for securing comprehensive accountigbdf governance in a

society’s authoritarian period.

» To demonstrate that across-the-board transformaticstate institutions,
an important aspiration of transitional processesuld be virtually
impossible without incorporating the third branch government, the

judiciary, into the accountability process.

» To make an original contribution to the fledglingtmulti-dimensional

field of transitional justice and the rule of law.

STRUCTURE
Considering the various meanings the conceptaosition evokes, it is germane
to clarify what this thesis will not be doing. Thisesis is not concerned with
transitional justice in the abstract. Rather, itascerned with evaluating what it
means to engage with the judiciary as the thirdatad branch of government in
9



societies experiencing political change. In otherdg, this study explores the
nature of transitions through concrete and timenblownalysis of specific
institutional dynamics and social expectations wgtrticular reference to the
judiciary. Proceeding on this approach, this statphasises the point that the
judiciary wields considerable power and is an irdégart of government in the
modern state.

Similarly, it is relevant to clarify the sense which this study explores
accountability of the judiciary. In this regard,i®t important to state from the
outset that while the relevance of traditional netbims for accountability of the
judiciary (including congressional hearings, pamiéntary sovereignty, appellate
jurisdiction, removal of judges, etc) are importemfoster the proper functioning
of the judiciary, they are not the route exploredeh Rather, this thesis proposes a
fundamental departure from these institutionaligedns principally on the
argument that transitional societies are not nogopaleties. In any event, a major
premise of the thesis is that these traditionallraeisms for accountability of the
judiciary (for any of a myriad of reasons) did naitthe time of authoritarian rule,
do what they were designed to do. Thus, theredsted to reach beyond them
for an effective accountability mechanism in theateat of political transition
from authoritarian rule.

In similar vein, this thesis will not subscribe the current transitional justice
approach to judicial transformation. This approadilected in the attitude of
international agencies’ to judicial transformatimnpost-authoritarian and post-
conflict societies emphasises training of old aed fudges, provision of support
infrastructure for courts (human and material),spas of laws and constitutional
provisions for judicial integrity and so on chaexditic of. It is not the argument
that these measures are irrelevant to attaining dihjective of institutional
transformation. They clearly are required dependiog the particular
circumstances of the relevant society.

However, the argument pursued here is that thiecbve of institutional
transformation of the judiciary can only be achgkwvenere there has been public
accountability, in the first instance, for the gfieaole the judiciary played as a
branch of government in the pre-transition periBdblic accountability for the
judicial role in governance during the authoritarjgeriod (offered through the
truth-seeking mechanism), it is contended, proviogsortunity to obtain clarity
on the nature of judicial governance in the pastkmdwledgement of the

propriety or otherwise of the overall exercise wdigial power, provided through
10



the truth-seeking process, is a critical step towanstitutional transformation in
the way it ventilates what went wrong in the past.

The preferred approach of this study is to pieva context to ground the
arguments advanced on the salience of accounyallit the judiciary in
transitional societies for past governance. Thigagch is adopted because of the
position taken in the study that the current af&tuo accountability of the
judiciary (for the past) in transitional societiesbased on traditional notions on
the judicial function in liberal democratic systeri$ius, there is a need to draw
attention to a specific societal context in whioheimbed the arguments for the
validity of a more critical approach to the judiciale in governance at all times
and especially during periods of political chande.is anticipated that the
contextual approach draws attention to the need$ expectations of the
transitional society which existing paradigms imaeratic societies may fail to
capture.

In line with the above-stated approach, Chaftee opens with the historical,
political, social and economic factors that set ¢iege for political change in
Nigeria. The chapter traces the circumstanceslédato the truth-seeking process
as part of the transition from military to civil m@cratic rule in the countryThe
focus here is on the work of the Human Rights Mioles Investigation
Commission, (the Oputa Panel) established by theergment of President
Olusegun Obasanjo shortly after his inauguratiod989. The chapter examines
the formation, mandate and legislation of the taghmmission, the Oputa Panel.
The Oputa Panel was established as the main imaraitustice mechanism to
recover the truth and obtain redress for victimslofiost three decades of gross
human rights violations committed by successivatanyl regimes in the country.
There is specific reference to the role of the grése conduct of public hearings
and the recommendations of the Panel. There isratecence to th®puta Panel
Case.

The case challenged the legality and powershef @puta Panel as a truth-
seeking process. It played a significant part englientual refusal of the initiating
administration not to implement the Panel’s recomdadions is highlighted here
though dealt with in greater detail later in thedst The chapter also describes the
problems that the truth-seeking process contendddas well as the aftermath.
Specifically, it speaks to the public reaction to the non-publicatamd non-
implementation of the Oputa Panel's Report. It eyasrthat the Oputa Panel, in

as much as it attempted to establish accountalfditygross violations of human
11



rights in the country, to make recommendationsafmiding a recurrence and to
propose important institutional reforms for cregtim new society, did a
commendable job and was well-received in the cquntr

However, a significant issue that emerges, aitd which there is substantive
engagement in this study, is the critical gap i@ work of the Oputa Panel. In
particular, like virtually every other truth-comreisn before it (with the notable
exception of the South Africa TRC), it failed togage directly and specifically
with the role of the judiciary in the suffering thailitary rule brought on the
Nigerian society. This was despite the fact thatjtidicial institution was at all
times an active participant in governance in thentxy and the only one with a
continuous and unabridged institutional memory wistence in the country’s
post-independence history which is of temporalvathee in this research.

Ironically, the Oputa Panel itself as a traosisil justice mechanism did not get
away lightly with its perpetuation of neglectingcaantability of the judiciary for
the past. The judiciary provided (presumably unngty) the excuse for the non-
implementation of the Oputa Panel's otherwise lalelavork. Thus, critical
evaluation of the Oputa Panel’s work provides asemesal context for the need
for new thinking on the significance of integratiagcountability for the judicial
role in the past into transitional justice processguch integration is required to
achieve comprehensive accountability and vinditaeeaight of society to truth.

In Chapter Two, the study moves from the conigixéxamination of the truth-
seeking process in the Nigerian experience to themnative and theoretical
consideration of the central theme of the reseacbountability of the judiciary
for the past. It examines the accountability gagmshing from the lack of focus
on the role of the judiciary in the past. The cleapays out the theoretical basis
for the main argument on accountability of the qially for its role in past
governance in transitional societies. It argueasedor extending the purview of
truth-seeking processes to the judiciary in posanitarian contexts.

The discussion in the chapter highlights thestexice of a tension in the
interface between the truth-seeking process amuttefto call the judiciary to
account. The tension originates from the view tlgaich accountability
normatively undermines the integrity of the judigiaas a key institution of the
state (particularly in transitional societies), iehihe path of non-accountability
challenges the viability of the truth-seeking meghkan in achieving transitional
justice. It is argued that the adoption of an apphothat accords proper

appreciation of the transitional context and fundatal principles of international
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law (specifically in the area of human rights anonanitarian law) significantly

eases the tension. More importantly, the chaptehdu contends that inherent in
this approach is the potential for institutionarnsformation and relegitimisation
of the judiciary which had become delegitimised y®ars of acquiescence to
authoritarianism.

The chapter goes on to challenge arguments basetladitional notions of
judicial independence and allied principles (desdyfor the proper conduct of the
judicial function), advanced to repel the caseatmrountability of the judiciary for
the past. While conceding the relevance of thecyple of judicial independence,
it is argued this principle (or any other for thmaatter) should not constitute a
shield against accountability of the judiciary inyasocial milieu. It is further
advanced that the principle is especially not sidfit to ward off accountability
of the judiciary for its role in governance in fany authoritarian societies. This
is because governance during the authoritariamgdmniought untold suffering on
the society for which full institutional accounteaequired at the time of political
transition to achieve institutional transformation.

Utilising the earlier stated contextual apprqaChapter Three seeks to embed
the theoretical framework for accountability of fladiciary for the past (set up in
Chapter Two) in the transition experience of Nigefihe chapter introduces an
additional foundational argument for accountabibfythe judiciary for its role in
a period of authoritarianism by suggesting a ctutstnal premise for it. This
additional premise is principally informed by theliderate adoption of a written
constitution as the fundamental instrument for rdéing the institutional
infrastructure of the heterogeneous post-colontaltes Chapter Three also
presents critical analysis of the bi-dimensionakues that necessitate
accountability of the transition judiciary in thentext of Nigeria’s political
transition. These are of a legal-jurisprudential aaciological nature. The chapter
concludes that the accountability gap with resgecthe role of the judiciary
saddles the transitioning society with an untramséml judiciary. The absence of
transformation in the wake of political transitionthe country threatens not only
the rule of law, but also the transition projectashole.

Chapter Four reflects an important shift in fbeus of this thesis. Up to this
point, the focus is on the past. A major premise fioe imperative of
accountability of the judiciary for the past, it Ergued, is the need for
comprehensible accountability. The existence amdtfoning of the judiciary as

the third arm of government when accountabilitydovernance is in issue makes
13



it an indispensable candidate for scrutiny. Howgfrem here onwards, attention
is directed to another compelling reason for denmanéccountability of the
judiciary for the past, namely the effect of unacu@bility on the judicial
function in the present. To demonstrate the claithis research that the judiciary
plays a critical role in governance, there is aalysis of the role of the Nigerian
courts in mediating tensions that have emergetiembst-authoritarian transition
period.

The significance of the post-authoritarian rale the judiciary is explored
through the analysis of its mediation of cruciahsiitutional issues attached to the
process of political change. Specifically, the deagxamines the jurisprudence
emanating from the courts on some serious inteegowental disputes as well as
decisions that touch upon individual and collectights particularly connected to
the transition process. It finds that the judicidugs recently been the focus of
both national and international attention as a rforthat offers hope for the
resolution of ongoing disputes and contestationshan public arena. Has the
judiciary been instrumental to furthering or impaglthe transition to democratic
rule, and respect for human rights and upholdimgrthe of law? What has been
the nature of judicial intervention in ongoing tems that emerge from the
interplay of a centrifugal federalism and dynamafspolitical transition in a
heterogeneous, resource-rich but impoverishedygolihese questions constitute
the foci of Chapter Four.

There is an incremental resort, by the politlm@nches of government as well
as individuals, to the judiciary for the resolutioh administrative and policy
disputes as well as rights claims in post- authoah transitions. The
examination of this phenomenon is the focus of @rapive. Progressing on the
foregoing theme, it is argued that the increasimgdience of direct judicial
participation in policy-making, in transitioning Igees in particular, further
validates the case for institutional accountabihityhe judiciary (along with other
institutions of the state) in a post-conflict or spauthoritarian polity. The
argument is made that accountability of the judiciar the past in transitions is
crucial, in view of the increasingly decisive rdlee exercise of judicial power
tends to play in policy-formulation and governairtéhe present.

Chapter Six presents a critical evaluation ef phevalence of the judicialisation
of politics in Nigeria. The chapter highlights pigblas well as institutional
responses to this phenomenon as it takes cengge-stdhe country’s transition to

democratic rule. The Nigerian experience, it isuady provides contextual
14



foundation for suggesting the need for more atbenby legal theorists to the
relevance of public opinion in theoretical analyséshe judicial function. Such
closer attention, it is contended, can only entiah legal academy. This account
of the Nigerian experience also suggests that abeurof situational dynamics,
prominent among which is the ceding of power tojtitkcial branch by political
actors for strategic reasons situate the judicasya powerful force for social
reconstruction, entrenchment and stabilization efdcratic ethos in post-
authoritarian transitions.

It is important to make clear that this study does generally take issue with
the propriety of the judiciary taking on overly piglal questions, as does the work
of some leading legal, political and constitutiotiedorists. If anything, it supports
it particularly in the context of transitional settes. What it challenges is the
narrower issue of the propriety of the judiciarkitg on such a critical role in
governance where it bears complicity for the authnan aspect of a society’s
history for which it is not held accountable. A< threceding overview of the
research suggests, the challenge derives from nagrakell as transformative
perspectives. The Nigerian experience of the pmne-@ost- authoritarian judicial
role in governance strongly commends the view thetountability of the
judiciary for the past at times of political changeght to form a critical and
integral aspect of transitional justice procesSegh incorporation is crucial both
for comprehensive institutional accountability drahsformation.
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Chapter One
THE OPUTA PANEL: TRANSITION, TRUTH AND ACCOUNTABILITY OF

THE JUDICIARY IN NIGERIA

1. INTRODUCTION
In many ways, Nigeria typifies the legacy oftBh colonialism in sub-Sahara

Africa. In the region, the country’s heterogeneitieriving from its colonial
founding, is unique. Nigeria’s huge natural resesrhave not been translated
into development for its teeming population. Desplteing one of the first
countries to gain independence in West Africa,as Inad a severely chequered
history of sustained development and democratiegwnce. Most of its post-
independence experience of statehood has been auatt@ritarian military (mis)
rule. Successive military regimes perfected plundempromised all institutions
of state and generally directed them towards flaigveolations of human rights of
the peoplée

At the dawn of its transition to civil rule,ehFederal Government of Nigeria
attempted to engage with this past. The main mesmafor this purpose was the
establishment of the Oputa Panel. A substantiveveew of the state of Nigerian
society and institutions is required for setting ausituational context for the
thesis on the salience of accountability of thagiady for the past in societies in
transition. An examination of the truth-seeking qa®es provides a composite
overview of governance in the pre-transition period

This chapter introduces the background to th#hiseeking process in Nigeria.
The discussion draws attention to the formationnaase and legislation of the
Oputa Panel and its work. Special mention is mddéepetition on the murder
of Dele Giwa. This petition resonated during tHe bf the Oputa Panel and the
litigation that arose from it played a central ratethe non-release and non-
implementation of its recommendations. The foces tturns to an analysis of the
problems that challenged the work of the Oputa Pare chapter also provides
an evaluation of the aftermath of the truth-seekprgcess. The discussion
concludes that the truth-seeking process, like nwdngrs in transitioning polities,
did not extend its focus to accountability of th&ligiary for its role in past
governance. The process thus left a significantigabe accountability process

for whichtruth-seekingvas commissioned.

! Forewordby the ChairmarSynoptic Overviewdputa Panel Report: Summary, Conclusions and
Recommendation§2004) available at: http://www.nigerianmuse.com/nigeriawatch/opufa3
July 2008). The site also has the full report.
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2. THE CONTEXT

It has been recognised that complexities ofeh@ironment which led to the
establishment of any Truth Commission will impact leow that commission
addresses its mandate. Andrew argues that Trutm@ssions not only produce,
but are also products of ‘grand national narrativiesthe first place On this
view, it is germane to examine the background @dstablishment of any truth-
seeking process. In the context of this reseamttexamination of the context of
the work of the Oputa Panel facilitates an undeditey of the dynamics of the
environment within which it carried out its assiggmh This understanding is
important to the case this research makes for ¢levance of the inquiry into

accountability of the judiciary for the past inrisdtioning polities.

Nigeria is a multi-religious and multi-ethnicwary.® It achieved independence
from British colonial rule on 1 October 1960. On J&nuary 1966, the country
experienced a military take over that was follovigdanother, six months later.
The events that followed the second military coegb o a thirty-month civil war
from 1967 to 1970. Subsequently, the country wagested to nearly thirty years
of authoritarian rule under seven military regimesd numerous failed coup
attempts. Military regimes in Nigeria commonly ingeal emergency rule. Human
rights abuses were prevalérithe population suffered repression, state-spodsore
murder, restrictions on civil liberties and otherrhs of human rights violations.
There was widespread use of lethal force by sgcagénts and the police against
the civilian populace. Cases of public executiondefiance of due process
included that of Ogoni Rights activist and renowrgedhor, Kenule Saro-Wiwa
and some other members of the Movement for thei&lraef the Ogoni People
(MOSOP) referred to as the ‘Ogoni nirie.’

2 M Andrews “Grand National Narratives and the Peojef Truth Commissions: A Comparative
Analysis” (2003) 25.1 Media, Culture and Society 46

% There are reputedly over 250 ethnic groups incthentry. See for example J Morris “Nigeria”
available at: http://www.redress.org/studies/Niggyilf (10 January 2006), United Nations
Development Programme “General Information: Nidgeria available at:
http://www.ng.undp.org/modules.php?name=News&filtce&sid=25 (14 March 2006) and C
Obiagwu and C A Odinkalu “Nigeria: Combating Legecof Colonialism and Militarism” in A A
An-Naim Human Rights under African Constitutions: Realizititge Promise for Ourselves
(University of Pennsylvania Press 2003) 211 at 212.

“ See generally note 2 supra.

® Amnesty International “Nigeria: Time for Justicenda Accountability”. Available at:
http://www.amnestyinternational.org/library/prinM& AFR440142000 (10 February 2006). For a
more detailed account of the judicial murder of Ken Saro-Wiwa and some members of the
Movement for the Survival of the Ogoni People (MO8Gee A Maja-Pearcerom Khaki to
Agbada: A Handbook for the February 1999 ElectiamdNigeria (Civil Liberties Organisation
Lagos 1999) 12-17.
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The Hobbesian dialectic of the pre-social cartiaeriod appeared to have
found expression in the country in not a few ins&an The rule of law took flight
in the emergent breakdown of law and order. The imidimation of General
Abacha (November 1993-June 1998) gained notori@tpéen the most brutish.
The rule of law had become so severely compromibed Justice Olajide
Olatawura whose judicial career was largely sperteu military authoritarian
rule, observed that

During the Military regime, the ldsecame weak as a result of ouster
and suspensions of the constitudiloth existing laws which gave us
liberty and freedom. The constitnbduty to protect the liberty and
freedom of the citizens by the sta#s regularly breached by those
entrusted with that sacred duty...The rights tzens were not only
ignored but trampled oh.

Significantly, he made this observation in his @yaas the Administrator of the
National Judicial Institute, the body responsilde the continuing professional
education of judges in the country shortly aftez transition to civil rule in the
country. The occasion was the most important annaalocation of Nigerian
judges. Thus, the judiciary, as one of those ‘etéa with that sacred duty,” as
would be argued in this research, was much im@dat and bears complicity for

the violation of human rights and misgovernanctecountry.

A number of issues call for accountability ofetludiciary for its role in
governance during the authoritarian period. Thodsanf citizens languished in
prisons awaiting trials for years on remand wasmasigned by judges. The
criminal justice administration system, of whicle fladiciary formed an important
part, was in shambles. As will be seen in the aslimnsof the judiciary in some of
the cases discussed later in this thesis, civitermsometimes took decades to get
to conclusion® Many died awaiting justice without official acknt@sigment or
compensation. Military legislation made in violatiof due process and human

rights were validated by the judiciary. The militasubverted and subjugated the

® P C Aka “Nigeria since May 1999: Understanding Brazadox of Civil Rule and Human Rights
Violations in Nigeria under President Olusegun @b#s’ (2003) 4 San Diego International Law
Journal 209, 223.

" Justice Olajide Olatawura, retired Justice of Swpreme Court of Nigeria and erstwhile
administrator of the National Judicial Instituté/elcome Address at the 1999 All Nigeria
Conference of /Judges’ Conferende November 1999) in National Judicial Institut€99 All
Judges Conference xxv (2000) quoted in O Oko “Seelustice in Transitional Societies: An
Analysis of the Problems and Failures of the Jadjcin Nigeria” (2006) 9 Brooklyn Journal of
International Law 10, 11.

8 SeeOputa Panel Repoi¥ol.3 Chapter 7, Oko supra at 39 and O Osinbajsébas Learned
about Fighting Judicial Corruption” i@lobal Corruption Report 2007: Corruption in Juditi
Systems(Cambridge University Press Cambridge 2007) 148, 1
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constitution and received judicial sanction in maages. Thus, the judiciary was
meant to respond to these and other allegatiomiigean human rights violations
and misgovernance. Significantly, the findings loé Oputa Panel supported the
jurist’'s observations yet the former neglected aatability of the judiciary for
the past in the truth-seeking process.

On the economic front, the country’s dependemcteil had not helped matters.
The country’s 35.9 billion barrels of proven ressplaces it at the vantage
position of being the largest producer of oil inridd and tenth largest in the
world.? Seizing on soaring oil prices in the late 19603 early 1970s, successive
military regimes quickly shifted emphasis from agfiure to crude oil
exploitation. The government replaced agricultig¢he leading foreign exchange
earner; a situation which has persisted since tGemde oil has come to account
for over 90% of the country’s total foreign earrsffMost of the oil reserves are
located within the country’s Niger Delta area, lie tsouth. But most of the area
lacked basic infrastructur@.lt struggled with a myriad of problems. In order
contain expressions of social discontent, successilitary regimes in Nigeria
militarised the Niger Delta. Ethnic and regionallitia sprung up and have
remained in this area especially and the countrg agole. The ethnic militias
mainly demand more autonomy for their respectigasiin the virtually military
unitarised federal polity.

The military hegemony regarded the country asmduered territory,” and its
vast resources as ‘spoils of waf.Under their reckless governance, the country
transformed rapidly from one of the richest natjotts one of the poorest,
Although military incursions into power were pracked to be in pursuit of
economic rectitude, unity and peace of the coulftarguably none of these was

achieved by the numerous military reginfe&ather, as will be discussed further

® Energy Information AdministrationCountry Analysis Briefs: Nigeriaavailable at:

http://www.eia.doe.gov/emeu/cabs/Nigeria/pdf.p(if3 July 2008) 4.
%\World Bank Nigeria Country Briefavailable at:
http://web.worldbank.org/WBSITE/EXTERNAL/COUNTRIESFRICAEXT/NIGERIAEXTN/O,
,menuPK:368906~pagePK:141132~piPK:141107~theSite$8896,00.htm(13 July 2008).
2 UNDP- NigeriaNiger Delta Human Development Reperti4 (United Nations Development
Programme Abuja 2006) available at: http://hdr.undy. (7 November 2006).
12 Foreword by the Chairmanote 1 supra at 2-3.

Ibid.
14 See for example the Coup speech that heralde@gime of General Ibrahim Babangida on 27
August 1985 available at Againstbabangida.org: :M#painstbabangida.com/docs/ibb_coup-
speech.htm(7 November 2006) and G N K Vukor-Quarshie “Crialidustice Administration in
Nigeria: Saro-Wiwa in Review (1997) 8 Criminal L&wrum 87, 104.
> T | Ogowewo “Why the Judicial Annulment of the Gtitution of 1999 is Imperative to the
Survival of Nigeria’s Democracy” (2000) 44 JouroélAfrican Law 135, 141
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in subsequent chapters, corruption was institutisee by the military® and has
remained a formidable challenge to development gmald governance in the
country.

Quite apart from these internal factors, the t@pt®anel also had an
‘international dimension’ to its establishméffThe violations of human rights in
the country were incompatible with various interoiaél human rights covenants
and instruments to which Nigeria was a party. Dyitime military era, the country
had ratified the International Covenant on CividaRolitical Rights (ICCPRY
and the International Covenant on Economic, Soeatl Cultural Rights
(ICESCR). Other international human rights instrateethe country had signed
up to and ratified included the Convention on thghi®s of the Child (CRC), the
Convention on the Elimination of All Discriminatiokgainst Women (CEDAW),
the Convention on the Elimination of Racial Disanation (CERD), the
Convention on the Prevention and Punishment of Gdep the Slavery
Convention of 1926 and the Convention and Prot&mlhting to the Status of
Refugees.

The country’s obligations to investigate and pemsate victims of gross
violations of human rights derived from the foragpinstruments and others, like
the Code of Conduct for Law Enforcement Officerd &N Declaration of Basic
Principles of Justice for Victims of Crime and Abusf Power. At the regional
level, the country was one of the first to sign aatify the African Charter on
Human and Peoples Rights (African ChartérNigeria had signed the African
Charter in 1982 and enacted it as municipal leisian 1983. In their combined
effects, these instruments require that the counithserves the highest standards
of respect for individual, child, gender, solidgré&nd group rights among others.
This contrasted sharply with the wanton disregard \olations of human rights

that was a permanent feature of successive militggymes in the country.

At various times, the country came under intgomal censure for its appalling
human rights record. The UN Commission on Humarh®igound ‘fundamental
inconsistencies between the obligations undertakedigeria under the covenant

' The country ranked as the fifth most corrupt copitt a worldwide survey of 85 countries in
1998 during the last few months of military ruleralisparency Internationalfransparency
International Corruption Index 1998vailable at:
http://www.transparency.org/news_room/latest nemestp releases/1998/1998 09 22 €pi
November 2006).

"Human Rights Violations Investigations Commissiepdtt (Oputa Panel Report) Volume 2.

'8 Adopted 16 December 1966 and entered into fordel@®h 1976 (1966) 999 UNTS 171.

19 Adopted 27 June 1981 and entered into force orO2tbber 1986 21 International Legal
Materials (1982) 58.
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to respect, promote, protect and ensure the rigisanteed under the covenant
and the implementation of those rights in Nigeffafrom the prevailing state of
affairs, the country acquired pariah status witteratant negative economic,

social and political consequences.

It is thus understandable that a groundswelbistontent developed against
military regimes in the country particularly in ti®90s. In the summary of its
Report, the Oputa Panel rightly noted that

It is in the struggle against mititaule that the more immediate origin
of the Commission is to be soughit,the democratic struggle kept the
issue of arbitrary rule and statersmred violence, exemplified in many
cases by gross violations and abatkaman rights, on the agenda of
political discourse in the countryhetmilitary leadership and culpable
state functionaries must ultimatedyheld accountable...the transition
would be incomplete...if the past was$ confronted?

3. THE OPUTA PANEL: FORMATION, LEGISLATION AND MANDATE

The mysterious death of General Sanni Abacren(thilitary Head of State) in
June 1998, translated into a fortuitous opportumity new beginnings in the
country. It led to the emergence of Abacha’s Chiéf Defence, General
Abdusalam Abubakar as the Head of State. The latsrunequivocal in his plan
to return the country to civil rule without furthéelay. As an important part of the
process, General Abubakar retired sgr@ninent members of the military who
had held political officand repealed a number of military decrees. The tcpun
alsoadopted a new constitution.

Nigeria returned to civil rule on 29 May 1999lléwing the successful
completion of the transition program initiategl General Abdusalam Abubakar in
his less than one year in office. The handover @érygars oauthoritarian military
rule and several aborted civil transition prograranthief Olusegu®basanjo, a
retired general and former head of state emergd@resident. His election was
acceptednternationally, though largely criticized at hontiewas felt that he was
a candidate of the old guard in the military. Thecton was marred in some
cases by fraud and it received knocks from locadeoker groups and few

international ones too. His opponents headed ®cturts though his victory was

0 Oputa Panel Repomote 17 supra. Chapter 3, p. 12. Chapter 6 of#mee volume provides

concise details of various international human tdgtover-sight bodies’ findings and

recommendations on flagrant human rights violatiamsthe country (at 21-58). See also
Economic and Social Council Commission on HumarRigrifty-third session Items 8 and 10 of
the provisional agenda E/CN.4/1997/62 (4 Febru8gir).

L Oputa Panel Repoiolume 1 Chapter 2, 24
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upheld by the Supreme Court of Nigeria. It woulgegr the world was however
relieved the military was on its way out and this telatively high support for
the flawed elections.

With the advent of civil governance and demograt was only natural that
some measures would be required to redress theusefeelings of social
discontent in the country. The truth-seeking preceas the principal mechanism,
the only other measure been the largely symbostrdtion of ‘political’ military
officers. One of the very first executive declaza made by President Olusegun
Obasanjo was his decision to set up a truth anohoéitation commission. The
Human Rights Violations Investigation Commissiohe(tOputa Pané) was
established by Statutory Instrument No.8 of P89thder the hand of President
Obasanjo. The statutory instrument was made putrdoafiribunals of Inquiry
Act (TIA).?* The Oputa Panel’s mandate as amended was to:

a) ascertain or establish the causes, nature andtenftedi gross violations of
human rights committed in Nigeria between th¥ @&y of January 1966 and
the 28" day of May 1996;

b) identify the person or persons, authorities ingohs or organizations which
may be held accountable for such gross violatiohswonan rights and
determine the motives for the violations or abus#s victims and
circumstances thereof and the effect on such victaamd the society

generally;

c) determine whether such abuses or violations wereptoduct of deliberate
state policy or the policy of any of its organsimstitutions or whether they
arose from abuses by state officials of their effar whether they were the
acts of any political organization, liberation mowent or other groups or

individuals;

d) recommend measures which may be taken whetherighdadministrative,
legislative or institutional to redress past injcess and to prevent or forestall

future violations or abuses of human rights;

2 This is the official title adopted by the body amuder which its report was submitted. Initially
styled “The Human Rights Investigation Panel”, @asaater renamed “The Judicial Commission
for the Investigation of Human Rights Violations Nigeria”. SeeOputa Panel Reportote 17
supra at 19.

23 As amended by Statutory Instrument No.13 of 1999.

4 No. 447, Laws of the Federation of Nigeria, 1990.
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e) make any other recommendations which are, in theiap of the Judicial

Commission, in the public interest and are necatesitby the evidence;

f) receive any legitimate financial or other assistaftom whatever source

which may aid and facilitate the realisation ofdtgectives®

The Oputa Panel was initially to investigate lannnights abuses from 1983 to
1998. This initial mandate was viewed as limited avas strongly criticised by
the human rights community, politicians and theljguét large. It was viewed as
been unduly restrictive for a number of reasonseséhincluded the fact the
mandate did not cover the period of Nigerian Cir. It also excluded several
periods of military rule. The Oputa Panel’'s mandate extended to cover the
period from 15 January 1966 (when the first militaoup took place) and 28 May
1999 (the eve of the inauguration of the currentlian administration) itself.
Further, the Oputa Panel also requested for thexdment to the original terms of

reference that restricted its purview to ‘...all knovor suspected cases of
mysterious deaths and assassinations.” The indusioparagraphs (e) and (f)
above were also at the request of the Oputa P@heke were with a view to
ensuring that it acquired the full-fledged statdsaotruth and reconciliation

commissiorf®

One important feature of the enabling statutthefOputa Panel, the TIA, is that
it gave the Oputa Panel coercive powersubpoenawitnesses and documents.
The Oputa Panel also had powers to order the aoksiny individual it
determined was or had acted in contempt of the ®painel. These powers, as
will be highlighted below and further discussed @hapter Four, led to
contentious litigation against the Panel by formatitary rulers wary of the
accountability process.

3.1 A Truth Commission and Interpretation of its Mandate

At the inauguration of the Oputa Panel onJide 1999, President Olusegun
Obasanjo declared that it was established to demabdeshis administration’s
‘determination to heal the wounds of the past...clmmplete reconciliation based
on truth and knowledge of the truth in our landeé went on to affirm that the
government will do ‘everything possible to addradisissues that tend to bring

%5 Statutory Instrument No.8 1999 as amended by ®gtinstrument 9 of 1999.
%6 Oputa Panel Reportote 17 supra at 29-31.
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our country into dispute, or perpetuate injusticenflict and the violation of

human rights.?’

On its part, there is little doubt that the Gpianel viewed its status as one
beyond a Commission of Inquiry though it was esshleld pursuant to the
Tribunals of Inquiry Act. Thus, while addressingetissue of reparation and
compensation for victims, it expressly referredtself as a ‘truth commissio®
It is to be expected that the mandate of any cosioniswill be pursued in
accordance with the perception or interpretatioit bl the members. The Oputa
Panel viewed its key mandate as Reconciliatiornthe words of the Chairman,

‘Our quo warranto is the search for this reconcitiet’ 2°

Perhaps as a result of the primacy placed o rgonciliatory posture, the
Oputa Panel never invoked its power to order thresarof any witnesses. It
maintained this position even when faced with tbBathce of three past military
rulers and some of their security chiefs to attendts summons, a development
that tested the will, if not the credibility of th@puta Panel in the public eye.
Ironically reconciliation was not a formal parttbe Oputa Panel’s mandate. In its
narrow pursuit of reconciliation, the Oputa Parssgantially allowed contempt for
it own authority. Commendable as the approach n@aae lbeen in principle, in
practice, it left the process open to criticism ameling its effectiveness and
brought to the fore a tension between reconcilatamd accountability that
plagued the work of the body. The emphasis of that®Panel omeconciliation
notwithstanding, its terms of reference clearlyuieed it to play a pivotal role in
achieving truth and accountability for victims afogs human rights violations
during the decades of military authoritarian rulis aspect of its mandate, in
spite of its reconciliatory posture was not losttba Oputa Panel as reflected in

the summary of its repoit.

The Oputa panel was expected to suggest meaBurateterrence of future
violations and foster restoration of the rule ofvlsvhich had been violently
displaced during the years of military dictatorshijmis can be ascertained from
the broad terms of reference that mandated the eéOpanel to ‘recommend

2T “pAddress by His Excellency the President, CommaaeChief of the Armed Forces, Chief
Olusegun Obasanjo, G.C.F.R at the Inauguration @@ng of the Human Rights Violations
Investigations Panel on Monday 14 June 1999 . abtslat:
http://ww.nopa.net/Useful_Information/Presidentigpeeches/14june99.htif@d6 February 2006)
Emphasis mine.

8 Oputa Panel Repori/olume 6, Chapter 1, 1.

29 Synoptic Overviewote 1 supra at 8.

%0 Oputa Panel Reporiote 12 supra
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measures which may be taken whether judicial, adtnative, legislative or
institutional to redress past injustices and tose@né or forestall future violations
or abuses of human rights.’ In this way, the frasnafrthe mandate expected the
Oputa Panel to recommend further investigationallefyed violations, as well as
outright prosecution of alleged perpetrators aianal violations of human rights.
It did both, though more of the former than theéelatAn analysis of the findings
and recommendations of the Panel suggests it waghtédetween the desire to
foster reconciliation - between persecutors andpirsecuted - and the desire to
achieve justice for victims of impunity, through coenmendations of

compensation and in some cases, criminal trials.

Expectations were high that the Oputa Panel avaointribute extensively to
social reconstruction in Nigeria. This was reflecte the Oputa Panel's mandate
which urged it to ‘make any other recommendatiohsctv are, in the opinion of
the Judicial Commission, in the public interest aan@ necessitated by the
evidence.’ In pursuit of this, the Oputa Panel’'soramendations went beyond
investigations of alleged violations of human rgyht setting an agenda for
transformation of Nigerian society.

The foregoing suggests the truth-seeking procgas expected to make
substantial contributions to the restoration andnpotion of the rule of law in
Nigeria following years of due process and humghts violations. The Oputa
Panel on its part approached its mandate from gppetive that emphasised a
broad and flexible conception of its terms of refere. The Oputa Panel
proceeded on the premise that the truth-seekingepsoprovided an opportunity
to lay the foundations for social reconstructiom aeconciliation. But as would
become obvious later, this aspiration was hardly. Weth the notable exception
of its lack of engagement with the issue of accaitity of the judiciary for past
(mis) conduct, the most decisive factor for thiduf@ was a lack of sincerity on

the part of the initiating regime in setting up thputa Panel.

4. THE WORK AND FINDINGS OF THE OPUTA PANEL

The South Africa Truth and Reconciliation Comsins?* by the Oputa Panel’s

admission, constituted the model for the Oputa Pindut there were

%1 The South Africa Truth and Reconciliation Comnuiss{TRC) established by the Promotion of
National Unity and Reconciliation Act (PNURA) No.34 1995. For the view that the Oputa
Panel was modelled after the South Africa TRC seefampleGuardianEditorial, ‘Oputa Panel:

Matters Arising,’The Guardian on Sunda@nline Edition(Lagos, Nigeria, December 19, 2004)
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fundamental differences in their structures. Thaut@pPanel did not have the
specialised units provided for by the law estaliighthe TRC, and through which
it operated. It also worked as a ‘general purpeseimission without the benefit
of specialised committees. The Oputa Panel wasnstitutionally designed to

play a critical role in the rehabilitation of vists either, though a liberal
interpretation of the Oputa Panel’'s mandate woaliehallowed for this. Nor was
it granted the power of amnesty. However, a sigaift feature it did share with
the South Africa TRC is the naming of alleged p&giers of gross violations of
human rights.

The Oputa Panel received over 10,000 petitiorthinvia few months of its
establishment; evidence, perhaps, not just of #aeell of rights violations
committed during the period of military rule busalof the need of the Nigerian
people for a truth-seeking process which would esexs a means for obtaining
justice and redress for gross violations of humigihts by the state. It also
demonstrated the widespread confidence with whetpje welcomed the Oputa
Penal. The nature of the violations disclosed engétitions centred principally on
the right to life, the right to personal libertydathe right to human dignii? In
line with these criteria, petitions were furtherdmised to determine whether the
alleged infringement was ‘gross.” What constitutgobss violations’ of human
rights was nowhere defined in the terms of refezenc legislation which
established the Oputa Panel. The Oputa Panel lcadirse2 among others to the
definition of the term in section 1 of the Southriéd TRC Act, international
human rights instruments and the Nigerian consgtituivhich guaranteed the

rights identified by the Oputa Panel as been inass

Constrained by factors like limited personneghet and financial resources, the
Oputa Panel decided to hear only 200 petitionsaiublic hearings. According to
the Oputa Panel, the criteria for hearing the chqssitions were consideration of
the nature of the rights involved and the extenti@gree of the infringement(s)
alleged® There was thus a great disparity between theigreitsubmitted to the
Oputa Panel and those actually heard in public. |&Vthe number of cases

and L Odion “Reconciliation: Between Substance d&ymbolism” This Day Online (16
November 2004 07:37:22) available at:
http://www.thisdayonline.com/archive/2002/05/31/20831ext01.htm{26 November 2005).

%2 Human Rights Violations Investigations Commissi@pdtt (Oputa Panel Report) Volume 2,
34.

% Synoptic Overviewote 1 supra at 41

% Synoptic Overviewote 1 supra at 41.
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selected for the public hearings was limited, theu@ Panel heard testimony
from some 2,000 witnesses and received 1,750 dxhibliated to these selected

cases’

One of the ways the Oputa Panel sought to detl the large number of
violations that occurred during the period of auitiavian rule, was to commission
research reports by expert§he rationale for the research reports was the
limitations of public hearings as a forum to veattl the scale of the gross
violations of human rights that had taken placthencountry in a period covering
over three decades. The research work by expedsaisa expected to provide a
valuable background of human rights violationshia tountry and thus assist the
Oputa Panel to contextualise its work. The reseegpbrts played an important

part in the work of the Oputa Panel. We considentfin some detail belo®.

However, it is important to observe that virtyall Truth Commissions in the
past and present have been inundated by thousdnastittons through which
they sift and most drastically prune down the nunthey actually take on. The
need to eliminate repetitive petitions for moreresgntative and ‘serious’ ones
are cited in justification of the process of ‘spoglidown.” Thus discretion, a
feature of every criminal justice system in the Maears its head in the truth
telling process as well. However, not much of asuéhas been made of it by
proponents of the latter mechanidin the discharge of its mandate, the Oputa
Panel organised public hearings, as the platform vientilation of various
violations of human rights and the misuse of spateers in the years of military

rule in Nigeria. It is to these that we should rnown.
4.1 Public Hearings: General

The public hearings of the Oputa Panel werewal types. There was the
general or ‘zonal’ public hearing which was geatedards giving a voice to
victims of rights violations who may otherwise reamuaoiceless. These were held
in five notable zonal capitals and the Federal @afierritory, Abuja®® There

were also the special or ‘institutional’ hearingée sessions of the Oputa Panel

% ‘Oputa Panel Submits Report, Recommends Compensalihis Day (Lagos Nigeria
Wednesday 22 May 2002).

% See Section 4.4 infra.

373 E Méndez “Accountability for Past Abuses” (1929)(2) Human Rights Quarterly 255

% The others were at Lagos, Port Harcourt, Enugu Kamb. Reference to ‘zonal capitals’ is
notional only, as the country has a federal statectsire. There were two rounds of public
hearings at Abuja, the nation’s federal capitaitieny (FCT).
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were held in public between 24 October 2000 andb9ehber 200¥ (its work
lasted three years, three weeks and 6 days in).{8tahere was considerable
national coverage of the public hearings of the t@@Ranel by the media. The
most popular public and private television stationshe country provided daily
coverage of the public hearings shortly after thegan. The public hearings
acquired the status of a popular national ‘soa@riegating intense public interest.
Nigerians were ‘glued to their television sets fiights a week, stunned by their
country’s sordid past dragged before the commis$ioSuffice to say that the
press coverage was acknowledged and strongly codeddry the Chairman as a
major contributor to the ‘success’ of the Palfel.

Although the findings of the Oputa Panel on fthetitions it heard were
contained in its final report, it also made someliprinary findings at its public
hearings. These were usually in cases where it deetafurther investigations
into violations of human rights bordering on criminculpability of security
agencies. Remarkably however, not in one instamtdéhgé Oputa Panel engage
with accountability of the judiciary in this way.

President Olusegun Obasanjo appeared twice éoéfier Oputa Panel. His first
appearance was as a victim. The second was omuthaens of the Oputa Panel.
He was required to respond to allegations of hunngints violations during his
tenure as military Head of State. His obvious distture on the latter occasion
not withstanding, it gave impetus to the proceeslioigthe Oputa Panel.

Victims of rights violations included the fireskecutive president of the country,
Alhaji Shehu Shagari. He ruled the country betw@etober 1979 and December
1983% It is noteworthy that he was not summoned to appe#ore the Oputa
Panel as no petition was filed against AinThe visibility of the Oputa Panel
grew with petitions and testimonies of leading lawsy former political officer
holders (who fell into the bad books of the milfdarand civil society leaders.
Others who came before the Oputa Panel includedahunghts advocates,
leaders of workers unions and students, all of wina@re active in the movement
against military rule. Many had one experiencerotg human rights violations to

share.

% Oputa Panel Repoi¥olume 4 Chapter 1, 9

“0 Guardian Editorial note 31 supra.

“1 BBC News: ‘Africa Media Watch’(Friday, 3 August)@1, 11:33 GMT) available at:
http://news.bbc.co.uk/1/hi/world/africa/1470177.stm

“2 Synoptic Overviewote 1 supra at 16.

*“Ibid. at 50.

* Ibid. at 87.
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According to the Oputa Panel, the causes ohtlrean rights violations were
neither ‘simple’ nor ‘straightforward The violations were allegedly perpetrated
by the army, the security agencies and the p&fidéere were some instances of
corporate or individual violations of rights toon Isome cases, unpopular
economic policies precipitated the deprivation bé tright to life. This was
manifested in the shooting and killing of demortstr® at public protests, a
common incidence in the 1990s, when military rulesvat its most atrocious in
the country. By the time it left office, the militaestablishment had instituted a
‘vicious cycle’ of violence exhibited in domestidolence, armed robbery,

brigandage, religious riots, impunity and lawlessni@ the polity.

4.2 Public Hearings: Special and Institutional

Paragraphs b and c of the terms of referentleeo©puta Panel provided ample
basis for institutional hearings along with publhearings that centred on
individual complaints. Thus, there were also ‘spkdiearings organised for civil
society, human rights groups and specialised psifeal organisation¥. The
special and institutional public hearings featusaetbmissions from the National
Human Rights Commission, the Armed Forces, thecBpftate Security Service,
the Nigeria Prisons, about ten civil society andnhba rights organisations and a
few individuals®®

The choice of state institutions, with the ntégabxception of the National
Human Rights Commission, may have been informedhkypopular view that
they constitute notorious sources of human righaitions. The National Human
Rights Commission for its part was set up precigelynonitor human rights
implementation in various aspects of national lifenically by the Abacha junta
noted for its record of gross human rights violasioIn view of their close
connection with the judiciary, particularly, theiromal justice system, it is
instructive to examine the special hearings orptisons and the police.
4.2.1 The Prisons
The Oputa Panel's special hearings on the NigeRasons were based on
submissions made by the Prisons Service and noengmental organisations.
The major sources and nature of human rights vawlatin Nigerian Prisons are
succinctly articulated in the submission of the édign Prison Service to the

Oputa Panel

“5 Synoptic Overviewote 1 supra at 24.

*® |bid. at 48-49.

4" Oputa Panel Reportote 42 supra Chapter 1, 3 at 4.
*® bid. at 9-10.
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...under the conditionsaironicprisoncongestionperennial neglect
of theservicesanddelay in justice deliverycertain basic rights of
prisoners are violated. The righlifand integrity of the person, to
health and respect for human digaitylargely un-guaranteéd.

The Nigeria Prisons Service, like many other cimstitutions of the Nigerian
society, suffered serious neglect during the peabdilitary rule. New prisons
were not built for decades. Yet, as mentioned earthere was a phenomenal
increase in the number of inmates, especially suispawaiting trial. Prison
authorities lacked medical facilities and were regplito seek leave of the military
authorities before obtaining medical attention ifmmates. On many occasions,
inmates died before such clearances were obtdined.

lllegal detention was the order of the day. ®a$pawaiting trial not only out-
numbered convicts, but many had to wait for overyears for triaf* Detained
persons lacked practically every basic necessijyired for day-to-day living?
In addition, juveniles were lumped with adult detes and suffered similar
deprivations® The special needs of female detainees were not fietir
reproductive rights were violated in addition t@ thiolations suffered by their
male counterparts. Some female inmates had bahiesustody. Some were

sexually assaultet.
4.2.2 The Police
In similar vein, the special public hearingswolations of human rights by the

Police formed an important aspect of the Panel'skwdhe Oputa Panel found
that there is an historical perspective to humghtsi violations by the Nigerian
Police. The Nigeria Police Force was a creatiortabnial hegemony. It was
designed as an agent of repression and coerci@teBearch report on the Police
found that in furtherance of the colonial dividedamile system, the recruitment
policy was to employ individuals to police ethnicogps whose language the
policemen did not understand and who were in fastotically hostile to the
latter’s places of origin.

The inherited recruitment strategy effectivefcsred the loyalty of the Police
as an occupational force, rather than one for kgelaice. At independence, the

9 Oputa Panel Repoitol.3 Chapter 7, 183, emphasis mine.
*%|bid. at 185

*! |pbid. at 190

*2 Oputa Panel Reporiote 49 supra at 190.

*% |bid. at 192-194.

> Ibid. at 194-195.
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national government found it expedient to maint#te status quo® This
impacted negatively on police-public relations. Radice had continued to act as
an imperial force. A careful audit of the petitiams violations of human rights by
the Police, notably on extra-judicial killings, ealed that most policemen alleged
to have been involved, were indeed from ethnic gsodifferent from those of
victims.

Further, the incorporation of some police officeby the early military
administrations into governance, as a matter afipal expedience, also played a
notable role in police violations of human rightsowever, the relationship
between the military and the Police went awry, witle latter becoming the
under-dogs. The Police as an institution was négleby successive military
regimes just as its officers were no longer inctude the distribution of plum
political positions. The Police was starved of fsingraining, promotions and
development. In frustration, the Police took vemgea against the civil
populace’®

Violations of rights by the Police included gk arrests, detention without

trial >’

and various forms of torture in the course of stigations to elicit
‘confessions® Extra-judicial killings of suspects in custody,phess motorists,
passengers and pedestrians on the roads, werecatsnon>® In the course of the
public hearings, the Oputa Panel found the Polieeewn the habit of killing
people unlawfully and in the bid to cover up, thesually alleged such victims
were armed robbefS. The Oputa Panel identified several structuraldiacthat
predisposed the Nigerian Police to gross violatioh©iuman right§® Notable
among them were laws which precluded judicial revief executive action,

corruption, low qualification requirements for elment and deficient training.
4.2.3 Mind the Gap: Whither Accountability of the Judiciary?

As stated earlier, the absence of accountalfityre judiciary for the past was a
marked feature of the truth-seeking process in fag®espite the close working
relationship between the institutions which werbjscts of the special hearings
of the Oputa Panel, it did not advert to the nemdiricluding the judiciary in
those hearings. It is important to note in thisaregthat there were obvious

> |pid. at 209-214.

°6 Oputa Panel Reporhote 49 at 214-219.

" Oputa Panel report note 52 supra at 220-223.
*® Ibid at 223.

%9 Oputa Panel Reporiote 49 supra at 227-228.
% Oputa Panel Repoiolume 2 Chapter 5, 193.
®! Ibid. at 228-237.
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references to the judicial role by the respectstiiutions involved in the special
hearings.

It was impossible for example to discuss thekwadrthe prisons and the police
without reference to the role of the judiciary e tcriminal justice system. In fact,
as stated above with reference to the Prisondhehangs revealed that delays in
the criminal trial process were implicated in thengestion of the prisons.
Awaiting-Trial inmates (in their tens of thousand&r out-numbered convicts
and were all remanded on the orders of judges aaglstnates. This was largely
responsible for prison congestion and in turn, dieplorable state of custodial
facilities. It was also a notorious and acknowlaetifgct that criminal and civil
trials (and appeals) went on in many cases forsyaad sometimes decades, a fact
that was readily acknowledged by the judiciary amdvhich reference will be
made later in this researh.

Apart from the foregoing, there are the moredamental matters of judicial
acquiescence to and legitimation of military ustigraof power, constitutional
distortions, gross misgovernance and violation wman rights also discussed
later in this research. Thus, it was logical to expect that the truth-segk
process, on what went wrong in the polity, couldydre regarded as complete
and objective if it focused on the judiciary as emportant institution of
governance during the authoritarian period undeeve

However, the Oputa Panel scarcely made referentiee role of the courts in
the violations of human rights in the country.dtléd to engage with the judicial
function in governance during the decades of autdr@n military rule. As will
be argued later, the judiciary wielded consideradnhel continues to exercise
immense powers in governance as the third arm gergoent. The lack of
reference to, or engagement with the judicial io8bn in the period of
authoritarian rule in Nigeria created a glaringaotability gap with regards to
that key institution of state. It is a neglect whibas become (with few
exceptions), a recurring feature of transitionatige processes. In the Nigerian
context, the failure of the Oputa Panel in thisarélg in virtuallykarmic style, has
continued to haunt the Oputa Panel itself.

Specifically, it is a major factor that has emeslithe report of the Oputa Panel

remains suspended in an undesirable and undesantsal How this has worked

%2 See Chapter 6 infra.
% See Chapters Two and Three infra.
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out will be discussed briefly belvand in further detail in the course of this
researclf> Beyond the later uncomfortable interaction betwtentruth-seeking
process and the judiciary, it will be argued ttnegt tieficit in accountability of the
judiciary has continued to haunt the judicial fuoctand its attempts at self-
redemption in particular, and the post-authoritarisgovernance and
democratisation in generdl.

4.3. The Three ‘Rs’: Reparation, Restitution and Reconciliation

Justice Oputa made the important observationwhéde establishing the Oputa
Panel the government appeared to have been mamested in finding out the
truth and facilitating reconciliation. At least, @3rdent Obasanjo emphasised
reconciliation in his speech at the inaugurationtttd Oputa Panel. A close
reading of the Oputa Panel's mandate clearly egeidait would focus on
discovering the truth and it can be imputed tha tbmit did not rule out
reconciliation measures too. The Oputa Panel howsoted that the demands by
almost all the victims at the public hearings matemperative that the
government should allocate some resources to hhee t‘Rs,” Reparation,
Restitution and Reconciliatiot.

In the Panel’s opinion, it was not possible thiave national reconciliation in
the complete absence of some measure of repartitionnd that in the aftermath
of widespread gross violations of human rights,tims usually demand
reparations to assist them to get on with theesf§ A ‘modest payment’ at least,
represents a form of ‘acknowledgement’ and ‘officiapology’®® While
acknowledging the difficulties associated with a&eimg reconciliation at the
individual level, the Panel outlined at least tdaps that are relevant to the
process:

i. Revealing the truth

ii. Acknowledging the harm done

iii. Showing remorse for the pairifeted by the victim
iv. Apologising for the wrongs done

v. Holding perpetrators accountable

vi. Healing the injuries caused

vii. Rehabilitating those with disigies

% See Section 5 infra.

% See Chapter Four infra.

% See especially Chapters 4, 5 and 6 infra.

®7 Synoptic Overviewote 1 supra at 32-33.

:Z Oputa Panel Repoiolume 6, Chapter 3, 29.
Ibid.
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vii. Restitution and rehabilitatiéor wrongs that can not be replaced
ix. Forgiveness and closure by wisti
X. Preventing future occurrencesotigh establishing institutional
reforms’®
According to the Oputa Panel, the relationshigtwieen reparation and
reconciliation is so important that the latter caot be achieved without the
former/* Beyond this utilitarian function of reparationsetdictates ofustice for
victims require it’® The Oputa Panel noted that reparation is ‘pamledt needs
to be done to earn justicE’It may involve restitution, compensation and
rehabilitation, as may be appropriate to the paldic circumstances. Another
dimension to it is what the panel termed ‘Non-MamngtReparation’ which is
essentially ‘satisfaction and guarantee of nontitpe.’™*
The Panel examined the law and practice of i@ to reparations in several
countries’” In affirming the need for reparations, the Pariteldcthe fact that it is
a right recognised and imposed on the state fdimacof gross human rights
violations under international law. Nigeria had esed to various international
treaties which provide for the right to reparaticssd is bound to fulfil its
contractual obligations under théfThe Panel considered the nature and scope
of the duty’’ It also noted that Nigerian municipal law (esplgitorts) and the
constitution similarly provide for the preventicahatement of, and damages for
rights violations’®
The Oputa Panel presented a ‘policy framework’ Nigeria’s reparation
programme. For the Panel, the wishes of victimshotg be a guide on the form
reparations should take. However, while many petdrs stated the relief they
sought, a significant number did ri8tThe Panel further considered whether

violators of human rights should be made to paywn&ons to victims of gross

0 Oputa Panel Reporiote 68supra Chapter 1, 2-3.

"L Oputa Panel Reportote 68 supra.

"2 |bid.

"3 |bid. at 6.

" Ibid. Chapter 3, 10.

5 |bid. at 30-45. These are Argentina, Chile, GuaemSouth Africa, El Salvador, Uganda and
Germany.

6 Oputa Panel Report no&8 supra Chapter 3, 27

" |bid. Chapter 1 at 7

"8 |bid. Chapter 3, 13-28.

" |bid. Chapter 5. The Report did a commendablegjotabulating the petitioners, injury suffered
and relief sought.
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violations of human right& It however, only recommended that the government
should compensate victims.

The work of the Oputa Panel saw it traverse lémgth and breadth of the
country to investigate gross violations. Its at¢tds centred on establishirge
truth about the people’s lives under the military jaaktboDuring its public
hearings, the Oputa Panel actually accepted iimitatto mediate in on-going
conflicts in the country, achieving some remarkatlecess in the endeavour. The
reconciliation brought by the Oputa Panel to ththdrio intractable, almost
century old, internecine dispute between the peaplelfe and Modakeke
communities in the South-West of the country staods in this regard. The
‘Ogoni Peace Accord’ between the two factions iroA@nd which was widely
reported and commended as a ‘landmark achievemerds another good
example of this aspect of the Oputa Panel’s Wbrk.

As stated above, the Oputa Panel was greatlisteadsby the work of
commissioned experts in its bid to obtain a fupeture of the extent of human
rights violations in the country. The reports oé tresearch offer a composite
picture of the spread and nature of human rightsed in relation to specific
geographical areas of the country. Their relativelger reach than the public
hearings of the Oputa Panel offered more compréemssights into the extent
of gross violations of human rights during the auitiarian period in Nigeria. It is
thus germane to consider this aspect of the tredfing process for the way it
strengthens the case for accountability of thecjady for past governance in
Nigeria’s transition experience.

4.4 The Research Reports: Giving Voice to the Voiceless

For purposes of the research, the country was etividto geo-political zones.
The six zones, North-East, North-Central, North-¥W&suth-East, South- South
and South-West (each comprising six states), hawe sacquired semi-official
recognition in the Nigerian polity.

4.4.1 The North-East and North-West
The research report on the North-West and thehNgast showed that the

nature and pattern of gross human rights violationghe two zones were
similar® There were common incidence of compulsory acdeisiof land from

individuals and communities by the state and ‘pdweindividuals, without

8 |bid. Chapter 1 at 3-4.

81 See for example ‘Editorial: The Ogoni Peace Actdide New NigeriarfKaduna, Nigeria 16
February 2001)

8 Oputa Panel note 68 supra Chapters 1 and 4
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consultation or compensation. Unlawful arrests,edigbns and extra-judicial
killings by the Police and other security agenadésthe state constituted the
predominant features of rights violations in the tzones.

Arbitrary dismissal and retirement of workers Ilgovernment without
appropriate compensation, discrimination againsh-mdigenes’ and extortion of
peasant farmers by traditional rulers were alsgueat®® The Oputa Panel
emphasised the need to thoroughly investigate dsescto establish ‘who played
what role’ and the need to either restore illegaltquired land or ensure payment

of adequate compensatith.

4.4.2. The South-South
The South-South zone covers the states of therNDelta. As noted above, the

zone produces the oil that constitutes about 90%thef country’'s foreign
exchange earnings. But it lacked basic infrastmactike electricity, health care
facilities, potable water, roads and unemploymeas vigh. As noted by the
Oputa Panel, ‘it is this paradox and apparent thagdat forms the political
economy of human rights violations in the af&arhe nature of gross violations
of rights in the area varied from the right to JliB®cial rights, cultural rights, to
environmental rights. But most human rights viaas in the Niger Delta
involved communitie&® A classic example is the environmental degradatibn
Ogoniland and violation of group rights in the piloducing community. The
situation in Ogoniland attracted international rfiten and was subject dfhe
Social and Economic Rights Action Centre for Ecasoamd Social Rights v
Nigeria®’ a communication to the African Commission on Hunaaxl Peoples’
Rights. The applicants alleged that the oil expglomactivities of Shell have
caused environmental degradation and health prableesulting from the
contamination of the environment among the Ogoopke®

The research also identified multinational afporations as one of the major
culprits for the deplorable state of affairs in tNeger Delta. This is especially
with regard to ecological devastation and degradabccasioned by their neglect

8 Oputa Panel Reparhote 51 supra Chapter 1, 11-27 and Chapter 41205

* Ibid. at 26-27.

8 Oputa Panel Reporote 49 supra Chapter 2 , 28

\bid. at 43-52, chronicles instances of such deiivs.

87 African Commission on Human and Peoples Rightsh@o No. 155/96 (2001).

8 For a discussion of this communication and theeissf economic, social and cultural rights in
the area, see H O Yusuf “Oil on Troubled Waters ultMational Corporations and Realising
Human Rights in the Developing World with specifReference to Nigeria’/African Human
Rights Law Journa{2008) 8 (1) 79.
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of international standards in oil exploration aitiés®® Deep-seated feelings of
alienation and neglect led to the emergence ofietnd minority groups
agitating for the rights of the peoples of the arBlae response of the Nigerian
military-dominated political scene was to unleaspression on the leaders and
members of such groups.

The Oputa Panel concluded that the extent ofcilds and human rights
violations in the Niger Delta was so profound thiattouches on the moral
conscience of the Nigerian stal®.Despite the damning situation, researchers
confronted apathy from some respondents. There thapreference in some
quarters to forget the past. The Oputa Panel'sareBers also confronted the
challenge of bureaucratic responses from governmgencies and officials and
inadequate information in respect of rights via@at during the Nigerian civil

war!

4.4.3 The North-Central
The research conducted on human rights violatianthe North-Central zone

revealed that contestations over traditional iagohs and practices, land,
resources, systemic deprivation and discriminatiee)ings of marginalisation
(indigene, non-indigene dichotomy) and neglect vieeemajor sources of human
rights violations. So were the excesses of lawresfoent agents and partisanship
on the part of public office holders in the disaeof their dutie§?

It emerged that strong attachments to traditiorstitutions and practices were
at the root of violent riots and conflict acrostigieus and ethnic divides. There
were also numerous cases of discrimination agamsten, deprivation of child
rights, ethnic and tribal minorities as well aseastivulnerable groups in various
communities in the zone. The researchers also fthatddue to the dearth of civil
society and pro-democracy groups in the zone (agitdor human rights) in
comparison with others, there were few cases dé stponsored extra-judicial
killings.

However, the zone had its ‘fair share’ of ‘stéerorism’ in the number of
military officers and civilians executed for allegeoup plots® Uniquely, one of
the states in the zone, Kogi, submitted a memormantlu the Panel alleging

deliberate neglect and marginalisation by the fadauthorities. It demanded a

8 Oputa Panel Reporhote 49 supra at 32-33, see page 55-59 for fempbes.
% |pid. 33.

°1 Oputa Panel Repory/ol.3, 30-34.

%2 |bid. at Chapter 3
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ten-year ‘federal equalization development plantddress the situatiofl. There
were many instances of overzealousness and abuséiad by public-office
holders in the zone too. A curious instance wasstia¢e-ordered arrest of 27
school children for jubilation at the reported dheat the country’s most notorious
ruler®

4.4.4 The South-West

In the South-West, the research reviewed 568scaEhuman rights violations.
The research report on the zone relied substant@il data garnered from
secondary sources. These included media reporisahreports of official bodies
and non-governmental organisations. It also besgfitom informal sessions with
some human rights organisations.

Violations of the right to life and respect fouman dignity, freedom of
expression, social and economic rights all featysemminently in the report.
Extra-judicial killings and alleged state-sponsgregdolitically motivated
assassinations were markedly common in the zome @34 t01999, the second
spell of military rule in the country. Extra-judadi killings were allegedly
perpetrated largely by the police and other secwgencies in the course of
official engagements or otherwise. Politically mated murder was directed at
various leading political figure¥. Virtually all such cases remain unresolved to
date. In some cases perpetrators have not beetifietknn others, they have not
been prosecuted, despite identification. In yeerththe prosecutions have been
stalled. Notable in this last category is the tofabome very high-ranking military
officers for murder and attempted murder of sonagliteg political figures in the
zone?’

Cases of unlawful arrest and detention as welhauman treatment, brutality,
torture (sometimes resulting in death) and extorticere also recorded. In the
zone, renowned for its vibrant media, freedom gfregsion came under severe
attack during the long years of military rule. TWelations in this regard ranged
from arrests and detention of journalists, arraigntrfor serious but unfounded

offences, arson attacks on media houses, to pptiseriof publications.

** Ibid. at 94-95

% |pid. at 104

% Oputa Panel Reporote 51 supra Chapter 5, 124-126.

" The State v. Lt.General Ishaya Baimay®rs (Un reported Suit No. ID78/C/99), Criminal
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severance of the charge, the former Chief of ArrtaffSvas recently acquitted. K Ketefe “Court
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Periods of military organised political transii programmes were particularly
traumatic in the zone. A crisis was engenderedbydeath of Chief MKO Abiola
in custody in 1998 following the annulment of theegidential election he had
won 28

On the economic and social fronts, workers weretimised for their
membership of workers’ unions and some were illggdismissed. Also, the
introduction of high school fees, violations of demic freedom, deterioration in
educational facilities, forceful evictions as wels demolition of homes and
shelter of the poor without alternative accommamatr compensation, all made
the list of violations of human rights in the zores in some other parts of the
country, many cases of rights violations were megorted for fear of reprisals.

This was also due to ignorance, poverty, or sheathy.
4.4.5 The South-East
The report on the relatively homogenous Soutsi-Eane cited the Nigerian

civil war as the major ‘backdrop’ for analyzing hamrights violations in the
country in general and the zone in particular. Dy@uta Panel noted that the
research report on the zone relied mainly on seamynsburces (books and panel
of enquiry reports), a fact that raised some careen its objectivity’

The principal complaints on gross violationsrights in the South-East zone
were essentially of a group nature. They were eitheconnection with the
conduct of the civil war, to which the zone wasatine, or the aftermath. A
common complaint was that of marginalisation. ltswadleged that the federal
government actively pursued a programme of exctuaiad marginalisation of the
zone, in virtually every aspect of national lifedesocio-economic development.

At the individual level, violations of the righo life and fair hearing were
reportedly the most common. On this score, the ¢aimys followed the pattern in
the other five zones of the country, principallg touth-West. Thus, the report
cited a number of cases of extra-judicial killingsJawful arrests and detentions,
extortion and labour related violatiotfS.

It is important to note that the report of tesagarch experts that worked for the
Oputa Panel as incorporated into its recommendatiaa well as those arising
from the public hearings, have however, hardly beseibject of positive

% Oputa Panel Reportote 49 supra at 129-132.
% |pid. at 148-149.
19 Oputa Panel Reporiote 49 supra at 166-171.
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government action. This is connected with the D@iea petition which led to

litigation that seriously challenged the work oé tinuth commission in Nigeria.

5. THE DELE GIWA PETITION: TRUTH-SEEKING AND THE JUDICIARY IN NIGERIA’S
TRANSITION

It is relevant to comment briefly on the petition the murder of Dele Giwa at
this point. An analysis of the litigation it gentrd constitutes a case study of a
tension that exists between truth-seeking procesbesjudiciary, and judicial
accountability for the past in transitions. These essues at the core of our
research and will be more fully examined |dférHowever, it is germane to
examine the public hearing of the petition at theut@ Panel in as much as it
relates to laying out the context of the resea@hall the petitions heard at the
public hearings, the Dele Giwa murder-petition itees most controversial. Dele
Giwa was a prominent and fearless journalist, edita publisher oNewswatch
a leading newsmagazine in Lagos. He was allegedlydened by military
intelligence through a letter-bomb on the orderthefGeneral Ibrahim Babangida
then Head of state, on ©&tober, 1986. Efforts by his solicitor, Gani Fainshi,

to investigate and prosecute those responsible fnestated by the military®?

The struggle to establish the truth about thed@ushifted to the Oputa Panel
following the inauguration of the Oputa Panel. Fawmi submitted a petition
against General Babangida and his two securityf<hiewhich he made a case
for the matter to be reopened. The Oputa Paneledsssummons for the
appearance of the ex-Military ruler and his two usitg chiefs accused of
complicity in the matter. None obeyed. Rather, tifi@ went to the High Court

with anex parteapplication to restrain the Oputa Panel from sumnmgpthem.

This led to the casé&ani Fawehinmi, Justice Chukwudifu Oputa (Rtd.) and
Human Rights Violations Investigation Commission General Ibrahim
Babangida, Brigadier Halilu Akilu and Brigadier KlenTogun(the Oputa Panel
Case):”® The generals sought, among other things, a déidarthat the President

lacked the powers to act under the existing lawstablish a body like the Oputa

101 Chapter Four infra.

192 Despite the frustrations he has met with in hiesjuo bring the killers of the prominent
journalist to book, he has remained undaunted. fSeénstance, O Ojo “21 Years after Dele
Giwa's Murder- Fawehinmi to Govt: Reopen Ca%$éé GuardiarOnline Edition (Lagos Saturday
20 October 2007).

103 12003] M.J.S.C 63. For an extensive consideratibthe case, see Chapter 4 infra and H O
Yusuf “The Judiciary and Constitutionalism in Traiesns: A Critique” (2007) 7 (3) Global Jurist
1 available at: http://www.bepress.com/gj/vol7/issB}

40



Panel for the whole country. They also asked thetco stop the Oputa Panel
from exercising the power to summon them. Theynota it contravened their

right to liberty.

Meanwhile, a legal team applied to representgérgerals at the Oputa Panel’'s
public hearing. That did not go down well with ®@uta Panel. Fawehinmi and
other counsel also opposed their appearance. Titertmus issue was whether
the Oputa Panel, acting under Section 5 of the hi#d the power to issue and
serve summonses on three ex-military rulers. Ceaulslmmoned witness who
failed to appear give evidence by proxy, namelpulgh legal counsel? Whether
having disobeyed the summons to appear in persmand ¢hey be allowed to
cross examine witnesses of the Oputa Panel? Tkgdong questions tasked the

Oputa Panel. The TIA did not provide for proxy egentation of witnesses.

If the settled position of the law (at leastdammon law jurisdictions) on
witnesses in civil and criminal litigation can bdrapolated, legal counsel can not
take the place of witnesses. In other words, testyris a personal issue that can
not be delegated and stands apart from the righédal representation. This
position is consistent with practice elsewhere. &ample Legal Notice No.5 of
1986 in Uganda which created the country’s secondhTCommission provides
that ‘...any person desiring to give evidence to the Comonisshall do so in
person. *** Not only would it have undermined the rule of lawhold otherwise,
it arguably would have amounted to a fundamentakrediction in terms in a
truth telling process for alleged perpetrators of rights viotasido testify by
proxy.

In addressing the matter, the Panel framed glesiissue to be addressed:
whether proceedings before a truth commission dotest a suit at law or a
judicial proceeding? The Oputa Panel decided tleasgmal attendance of the
summoned generals was required for the properdrgfit of the Oputa Panel’s
mandate. Specifically, the Panel in its ‘rulingsisted that withnesses were bound
to attend in person in order to be entitled tortghts of legal representation, and

(cross) examination.

Although many petitioners or witnesses wereespnted by counsel, they were
in attendance to be examined themselves. Justicta@mphasised that military

officers were not above the law. The Oputa Pars &ok the position that a

194 See also the one established by General Idi Argim fPresidential Legal Notice under the
Commissions of Inquiry Act 1914. Emphasis added.
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proceeding before a commission of its nature did emnstitute adversarial
proceedings. For failing to appear, the Oputa Paeebmmended that the
generals be deemed to have forfeited their righyoieern the country in futuré®
The strong determination of the generals not toeapppefore the Oputa Panel
introduced a twist to the truth-seeking procesdNigeria from which it never

recovered.

Contestations around the legality of the OpwtadPin various suits and appeals
on them, instigated by the generals in their attesthgelf preservation, introduced
another dimension to the operation of Truth Comiorssin transitional societies.
They brought to the fore the tensions that mayeabistween the truth-seeking
process and the judiciary in transition. They aiffer valuable insights on some
of the consequences of the accountability gapherconduct of its role in the past
on the part of the transitional judiciary. The Sarmpe Court decision in the matter,
delivered well after the submission of the PanB&port, forms the bedrock of

government’s decision not to implement the recontagans of the Oputa Panel.

The Supreme Court held that the President lattkegowers to set up a body
like the Oputa Panel with a remit that extendedht whole country to enquire
into human rights violations. Further, it held thhe powers of the Panel to
summon the Plaintiffs were a violation of their higto liberty. As will be
discussed in greater detail later in this studg, diecision of the Supreme Court
placed premium on the rights of the generals tertib This was to the detriment
of and disregard for the wider rights of victimsgrbss human rights violations to
truth and acknowledgement of their suffering unttex country’s laws and its

treaty obligations under international law refertecarlier.

6. PERCEPTIONS: THE OPUTA PANEL AND THE PUBLIC

The Nigerian public seemed to have viewed thait®g?anel as more of a
juridical forum, than an unencumbered avenue feestigating the past. This is
reflected in the fact that so many petitionerspoesients and witnesses, were
represented by legal practitioners at the publerings. The ‘créme de la créme’
of the Nigerian legal profession attended the pedo®ys on behalf of clients.

Thirty three Senior Advocates of Nigeria are record to have represented

petitioners and witnesses at the public hearingge [ist included the foremost

195 Synoptic Overviewote 1 supra at 87-88.
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legal practitioner in the country at the time, Ghi@ederick Rotimi Williams.
Over four hundred lawyers also appeared before Rheel. Although a few
attended on summons of the Panel (some law ofjiceost appeared on behalf of
clients.'® Even those who took serious exception to partizigain the public
hearings (sections of the elite who felt threatemethe truth) ensured appearance
by legal proxy. Prominent in that category weree¢hformer military Heads of
State and some key military security functionatfésThis juridicalisation of the
truth-seeking process in Nigeria may not be uncot@aewith the composition of
the Panel itself. Not only was it headed by ondhaf most brilliant and well
respected jurists in the country, almost half of mhembership were legal

practitioners. One of these was a reputable S&dwoocate of Nigeria

But an overt juridicalisation in appointment tioee membership of a truth-
seeking process fosters a sense of adversariagstatibn. This does little to
advance the core function of the truth-seeking @geca search for theuth. If
anything, it may detract from it. In recognition thfe heavy presence of legal
practitioners at the public hearings, lead counsebne of the former military
rulers (General Ibrahim Babangida, who defied tin@raons of the Panel thrice
over), observed that ‘the atmosphere at the paasltao adversariat®® This is
despite the fact that he did himself appear withatiery of lawyers and made a
case to cross examine witnesses, while not preggrtis client for similar
purpose. Notwithstanding the juridicalisation ok t®puta Panel, it made far
reaching recommendations for achieving justicevictims of gross human rights

violations, reconstructing the society and restpthre rule of law in Nigeria.

7. RECOMMENDATIONS OF THE OPUTA PANEL

The general tenor of the Oputa Panel's recomatéd was for institutional
transformation. This was with particular referertoethe Prisons, Police, the
security agencies and the Armed Forces. Law enfoeoé and state security
services should be given a re-orientation to reisegand accord citizens their

human rights as a matter of course. It called Hierihtroduction of human rights

1% pr, Mudiaga Odge, Senior Advocate of Nigeria. Tikishe highest rank in the legal profession
in Nigeria and the equivalent of the British Quee@bunsel.

97 Generals Muhammadu Buhari, Ibrahim Babangida, Abtiun Abubakar, Brigadiers-General
Halilu Akilu and Kunle Togun respectively.

198 BBC News:‘Ex-Nigerian Military Ruler Snubs Pane(Tuesday 25 September 2001 10:41
GMT 11:41 UK) available at: http://news.bbc.co.ukitworld/africa/1562397.stri25 September
2001)
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awareness training for the Police and other segc@agencies. To combat the
appalling human rights record of the Nigerian Rgliche Oputa Panel
recommended structural reforms in the nation asi@lev As part of the initiative

towards institutional transformation, it called e National Assembly to repeal
all obnoxious legislation in the country and fdaetle law reform. It advocated
institutional reform of the Police and legislativatiative to ‘promote police

effectiveness, civility and accountability, and wed police violation of human
rights.™?°

Disturbed by the spate of deaths in custodyQpata Panel recommended the
establishment of an autonomous inquest systemvesiigate deaths in custody.
This is presently still missing in the prison systdt proposed the establishment
or designation of separate detention facilities p@rsons waiting trial and a
powerful autonomous monitoring agency to oversightcustodial centres. The
Panel called for a viable prison decongestion m@agne and provision of
adequate medical facilities in the prisons. It doded that the reformation of the
criminal justice system as a whole was the only w@ysecure the rights of
detainees™

It suggested lustration and disbarment from ipubffice, of those found
culpable of gross violations of human rights.The state should take steps to
compensate victims of rights violations, and inigggton and prosecution of
culpable officials should be undertaken where ampate. Apart from financial
and material reparations, it also recommended twternment carries out
symbolic reparations for victims. These could téke form of public holidays
and establishment of monuments in recognition eMiblations they suffered.

The Panel specifically recommended demilitarirabf the South-South zone,
compensation for victims of rights abuses includamilies of victims of the civil
war and review of the regulatory framework for thié industry. This was in
addition to its advocacy for a ‘locally driven’ cpnehensive plan to develop the
zone'*?

One of the general recommendations of the ORaael was the need to
integrate human rights education into the acaderniticula at all levels of
education in the country. It called for the proroatiof human rights studies to

promote inter-ethnic harmony. The Oputa Panel @sommended measures to

199 Oputa Panel Reporiote 93 supra Chapter 4 at 241.

110 Oputa Panel Reporiote 93 supra Chapter 4 at 202-207.
"' Ipid. at 45-51

"2 bid. at 64-66.
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address the imbalance in Igbo representation &\adls of national life. This was
necessary to assuage feelings of discriminatiomaaugjinalisation of the zone.
The Oputa Panel further recommended a re-comakgation of what
constitutes human rights violations in the counthy. apparent reference to
political and civil rights, it criticised what itiewed as an over-emphasis on
‘elitist- driven’ notions of rights like freedom afpeech, association and so on, on
the part of rights advocates and activistdt called on human rights activists to
devote reasonable attention to the advocacy arehdefof economic, social and
cultural rights. The call was important consideritigat social, economic and
cultural rights unlike civil and political rightsa still non-justiciable in Nigeria.
It is relevant to note at this point that apartrirtheOputa Panel Casédhe truth-
seeking process in Nigeria, like others, did notwjthout its fair share of
challenges and problems. It would have been unughalwise, given its terms of
reference on the one hand, and on the other, tideney for virtually every

human endeavour to be subject to challenge.

8. CHALLENGES TO TRUTH

The task of truth commissions involves an imtgation of the past and making
value judgments. This expectedly attracts challerajevarious types. In the case
of the Oputa Panel however, there were some aveidabblems thrown in its
way from its inception. This part will examine tbkallenges faced by the Truth
Commission in Nigeria other than the litigation ite1legality and powers which

will be considered later.

8.1. Composition of the Panel

As stated earlier, the seven-member panel waddaeby Chukwudifu Oputa, a
retired and respected Justice of the Supreme ©@bivigeria. That from the onset
gave the panel much credibility amongst a highbpsical populace as to the true
intentions of the new government. However, the oositpn of the panel was
strongly challenged for been unrepresentative efhtbterogeneous nature of the
country. Some segments of the country, specificdlly Muslims (North and
South) felt alienated by the constitution of thenmbership. Although Rev.
Matthew Kukah, a Catholic priest, is a minority Shian from the North, he was

viewed as a vociferous, anti-establishment, antsiMiu socio-political

113 Oputa Panel Reporiote 51 supra at Chapter 1, 3.
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commentator and opinion leader. Oputa himself@atholic from the South East
and four of the other five members were Christidftse secretary, though not
regarded as a member, was a Christian. Only oneberewas confirmed to be a
Muslim. In a country where more than half the ydapon is Muslim, and where
religion is a sensitive and divisive issue, thatswaroblematic. Moreover,
considering the size of the country, the scope g mandate and the
heterogeneous nature of its population, a sevenbeenpanel was rather
restrictive. It was not sufficient to effectivelpwer the shades of interests in the

country.

It is important to note that the Oputa Panel, fwlltg pre-commencement
deliberations with civil society groups, specifiyatequested an increase in the
number of its Commissioners but this was not imgeted'* Voicing the
feelings of the northern Muslim elite, Mohammed tia, a seasoned journalist,
media and public affairs commentator, faulted thyesided composition of the
Oputa Panel. He dismissed the Oputa Panel as &-titct. The Panel’s
‘unrepresentative composition,” Haruna argued, wasponsible for its
highlighting the complaint of some petitioners wehiteglecting others> The
Nigerian government did not pay any serious heedh& concerns expressed

about the composition of the Oputa Panel.
8.2 Timing, Commencement and Resource Constraints

The Oputa Panel was established by Presidersie@lun Obasanjo in June 1999
barely two weeks after he had assumed office. Was similar to the Truth
Commission in Argentina set up by President RafibiAdin a few days after he
assumed office in December 1982At the time, President Obasanjo was highly
commended by one of his otherwise ardent critiesndmist, playwright and
Nobel Laureate, Prof. Wole Soyinka who enthused

Obasanjo has got this one right. Its timingaisdable — human rights

commission, truth tribunal or whageit is as we have repeatedly
stressed, is the priority of pried after the experience under recent

114 Oputa Panel Reportote 17 supra at 51.

115 M Haruna “The Oputa Witch-HunDaily TrustOnline Edition (Abuja Nigeria Wednesday 19
June 2002). This was soon after the submissionhefRanel's Report in May of that year.
Available at:
http://www.nigeranmuse.net/nigeriawaTruthCommiskioputa/?u=Haruna_Oputa_wiTruth
Commissionh_hunt.htr§10 February 2006).

116 This has been relived in Liberia, see Reuters Hation Alert Net “Liberia: Truth Commission
Now at Work” (5 June 2006 15:28;43 GMT) availabile a
http://www.alertnet.org/thenews/newsdesk/IRIN/30d&8Ba2e72437b72a6753ad079166.ht(R6
June 2006).
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dictatorships’

With the benefit of hindsight, such optimism nseems misplaced and this
early promise by the Nigerian government to faatiétjustice and reconciliation
through a truth commission now appears suspectoByparative standards the
Nigerian truth commission was a modest undertakyeg,the Oputa Panel was
poorly funded. As such, it took over a year befive Oputa Panel began sitting,
and at one point it was forced to practically susp#s work because of financial
difficulties. 8 In fact, it was only able to commence work wittake-off grant of
$400, 000 by the Ford Foundation as the Federakfbawent failed to make any
budgetary allocation for it in its first year ofemation®®

Haruna contends that there was deliberate finhstrangulation in order to
ensure the Panel became a political weapon in dhdshof the President against
potential contenders for the presidency in the 268@%tions.*?® Whether the
under-funding of the Oputa Panel occurred with lekhte political motives in
mind is impossible to establish, however, largedyaaresult of this lack of funds
the Oputa Panel was unable to submit its repoit Miaty 2002; barely ten months
before the 2003 elections. There may thereforedmeessubstance in Haruna’'s
charge that ‘Obasanjo created [the] Oputa [Pansdemtially for politics and
vengeance*?! The submission of the Panel’s report was effeotdd ten months
to the 2003 general elections for which the incumilbed signified his intention
to re-contest. At least two notable ex-militaryers had also openly declared
their interest in the presidency. These were Gén&ahari and Babangida who
had openly contested attempts to have them tdstiiyre the Oputa Panel.

Subsequent events in the Nigerian polity seemupport the view that the
truth-seeking process was set up essentially ak-ahop. The Oputa Panel for its

part did a commendable and largely well receivdd Mhile it is important to

117«Righting the Wrongs of the Past: Human RightsdPanvestigates the Past with a View to the
Future” A Special International Report Prepared Thg Washington Timeg\dvertising
Department _http://www.internationalspecialrepodsxafrica/99/nigeria/19.html (17 February
2006).

118 «Nigeria ‘Truth Commission’ Too Poor to Finish W&rBusiness Recordi0 January 2002)
available at: http://www.paksearch.com/br2002/JaiMigeria%20truth%20commission%20too...
(10 January 2006).

19 E O Ojo “Human Rights and Sustainable Democraciligeria (1999-2003)” (2006) 13 (1)
Journal of Social Sciences 15, 23.

120 Haruna note 115 supra.
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note that the work of the Panel assisted the bldgitimise the post-authoritarian
civilian administration, any other successes reewfay the process would appear
to have been overshadowed by the failure of thes@tja administration to

implement its recommendations.

8.3 Doubtful Legal Basis

Unwillingness to cooperate with the Oputa Pdnehlleged violators ought to
have been anticipated. It has been recognised yncase that prosecuting the
military for past human rights violations is frawghith serious difficulties. The
associates of the slain journalist, the press laadNigerian public in general, have
insisted on the implementation of the recommendatimat the truth on the
circumstances of Dele Giwa’s death be established, those involved in the
murder brought to justice. Their position has raradifortified by the fact that
over two decades after the dastardly act, the ase®e and suspects are all

alive 12

Truth Commissions have, as in this case, beaswknto recommend the
prosecution of former military leaders for humarghts violations. Such
recommendations resulted in the prosecution ofwéikt military officers of
juntas in Latin America. Thigeality has obviously remained stark in the minfis o
General Babangida, othex-military leaders in Nigeria and their cohorts¢e

the resistance to an already shaky attempt tdheih to account.

On this issue of shaky legal foundations of théh-seeking process, it is
significant that Justice Oputa made a demand fatigvthe inauguration of the
Oputa Panel for a tailor-made legislation for thRIYAC. His call went unheeded.
It is not clear why he back-tracked on the isswe anoceeded on what turned out
to be a shaky foundation for such a crucial engagenThe work of the Oputa
Panel was affected by the fact that it was notbéisteed pursuant to a tailor-made
law by the post-authoritarian parliament. Rathiewas established under existing
legislation designed essentially for specialiseglines and which stopped short
of the more extensive remit of Truth CommissionsisTwas probably a trap. The
lesson to be learnt is not to proceed with thecd#&di process of truth-seeking
without specific ‘made-to-fit’ legislation. Such legislatias required to clearly

spell out the powers and limits of the process.

8.4 Feeble International Support

122 0jo note 102 supra.
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The Oputa Panel did not generate much intemalimterest. While there may
have been some international attention in theaistiages of the Oputa Panel, this
did not translate into positive advantage for tlamd¥s work and was certainly
not sustained during its most crucial stages. kample, the non-implementation
of the final report and recommendations, includiegarations for victims, has
hardly attracted international censure. Likewise, Oputa Panel received neither
the attention nor support of the official organstbé United Nations, unlike
previous domestic truth-seeking initiatives elsenheThe exception to this
international ‘blackout’ was the financial lifelinextended by the Ford
Foundation, which provided the Oputa Panel withaatsip grant when funding
from the government was not forthcoming.

Although now a matter for conjecture, it is guplausible that international
attention, monitoring and support for the truthkseg process in Nigeria may
well have changed the course of its work. If thierimational spotlight had been
focused on the work of the Oputa Panel and its tcainss, all arms of
government, particularly the executive and judigiavould likely have been more
proactive in ensuring the Oputa Panel's successwiy that it would constitute
a litmus test for the commitment and sincerity bé tObasanjo regime to
democratic values and the rule of law. Unfortunatébe important moment of

transition now appears irretrievably lost.

9. THE AFTERMATH: TRUTH IN LIMBO

The Obasanjo administration garnered positive puatclaim when it set up the
Oputa Panel. The work of the Panel has been descrs ‘so thorough, so
profound, so well-conducted, so conclusive and aimgbaking that it probably
had no rival in the country’s history/?® In similar vein, President Obasanjo
commended the Oputa Panel for its job well donéingdhat the public hearings
had the strong potential to serve as a deterrethieteiolations of human rights in
the country:?*

However, till the end of its tenure, the Obasaagministration refused to
publish or implement the Oputa Panel Report. Vistirhave remained
uncompensated. The Obasanjo administration anchdgediecision on the

Supreme Court in theOputa Panelcase mentioned above. The issue of

123 GuardianEditorial note 31 supra.
124 Oputa Panel Reporhote 17 supra Chapter 2, 40.
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implementation of the recommendations of truth-segkprocesses is multi-
layered and complex. Nonetheless, the refusal efgtbvernment to publish the
report of the Oputa Panel (which it had in factested and set up a review
committee to work on before the Supreme Court dmtjsis a singularly

significant one. Although the government maintaitieat it was constrained from
taking the Report further as a result of the judgetf’ it failed to provide a basis
for its decision from any part of the judgement.ushthe premise for the

government’s position remains vague.

The administration’s refusal to publish and iempént the Report and
recommendations of the Panel attracted widespreadetnnation. The action of
the government has been described as ‘one of tis¢ unéortunate actions’ of the
regime’?® It has also been cited as one of the country'sngits at political
reform that has been dumped midstréafriviany groups and individuals have
made repeated requests for the release and orrimaptation of the Repott®
The calls for positive action by the governmenten&wowever been consistently
ignored. Critics of the government position haveéeddhat the Supreme Court did
not ‘bar’ the government from releasing the Report.

There is no unanimity on the effect of the SopmeCourt judgement on
enforceability of the recommendations. While sorgeea that the decision may
have rendered nugatory aspects of the recommendatiwat related to the
plaintiffs, they contend that the Supreme Courtggrdent was no excuse to
‘suppress the truth3° Others, including the President of the West Afridar
Association, insist the Supreme Court in fact esddrthe Panel and that its
creation was in any case valid under internaticc@iventions to which the
country is party®' Thus the government ought to implement the
recommendations. The latter view would appear tstiengthened by the failure
of the government to offer an explanation on thec# aspects of the judgement

which prohibited it from publishing and implememgithe decision. The failure of

125 K Oderemi “Reopen Deaths of MKO, Kudirat, Dele @jwDthers-Oputa Panel’s Report” ”
Sunday Punch on the Wétagos Nigeria Sunday 2 January 2005).

126 GuardianEditorial note 31 supra.

127 K Sanyaolu “The Case against Third Teriffie GuardianOnline Edition (Lagos Nigeria
Sunday 5 March 2006).

128 See for instance N Ugah “Afeniferere Wants OpuaadP Report Released@his Day(Lagos 9
December 2004) and S Yakubu “Oputa Report: Kukatkiea FG”Sunday Punch on the Web
(Sunday December 12 2004).

129 GuardianEditorial note 31 supra.

130 1hid. See also Oderemi note 125 supra.

131 F Falana “When Will Leaders Pay for their Inige#t?” This Day(Lagos Nigeria 20 December
2004).
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the Obasanjo administration and the continued c#emf the successor
government on the matter has been telling. Theral@ase of the Report has been
viewed as one of the cardinal reasons for the woat agitation by some

segments of the country on a number of isstfes.

In the face of government refusal to publish Beport, some civil society
groups, including one which consulted for the OfRigael, proceeded to publish

it on the internet®®

Another coalition known as Civil Society Forum has
commenced the publication in bound form with thelwation of ‘The Executive
Summary, Recommendations and Conclusions.” Thepgafaserves that in all
events, the Supreme Court judgement does not Haication of the Report*
They consider that the people can find other wdygetiing the recommendations
of the Panel implemented, despite the intransigefgovernment. Organising a
referendum on them is one such way. This infornes tlletermination to ensure

the full publication of the Report for mass edumatind actiort®

Since 1999, there has been an upsurge in vigeyerty crimes and inter-
communal and ethnic conflicts in the country. Thew has been expressed in
some quarters that not only has the transitionetmatracy failed to deliver on
justice and restoration of the rule of law, butttlmpunity and state-sponsored
violence have remained unchecked, if not increasethe country.” Hopes for a
new dawn in the wake of the transition have gonmgely unfulfilled!”” The
Nigerian government, in jettisoning tputa Panel Repowmith its wide-ranging
recommendations for accountability and institutiomr@forms, has likely
contributed to the current state of affairs.

On the whole, it can nonetheless be fairly dedethat in the pursuit of its
mandate, the Oputa Panel did a commendable jobebdrgy to establish theuth
about the course of executive and legislative gumece in the pre-transition
period in the country. The aftermath of the traéeking-process in Nigeria,

particularly as it relates to the non-implementatid the recommendations of the

132 GuardianEditorial note 31 supra.

133 5 Olokojobi “We’ll Publish Original Oputa Repoiftayemi of CDD”The Daily Independent
(Lagos Saturday 11 December 2004).

134 Oderemi note 125 supra.

'3 |bid.

1% Hope Betrayed? A Report on Impunity and State-SpedsViolence in Nigerig CLEEN
Lagos & OMCT Geneva 2002)

13" Human Rights Watch “A Human Rights Agenda for Mig's 2007 Elections and Beyond (A
Human Rights Watch Briefing Paper February 200&ydilable at:
http://hrw.org/backgrounder/africa/nigeria02@Z/March 2007)
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Panel, strikes an observer as an inherent defatutidermined its well-received

work.

CONCLUSION

The work of the Oputa Panel provides ample fjaation for its establishment.
The popular acclaim it received testifies to itevance and acceptability as an
apposite transitional justice measure in post-autdr@an Nigeria. However, a
combination of factors, including poor planning ateficit of sincerity on the part
of the government that established it, as welkak bf political will, played out to
frustrate transitional justice efforts in the caynt

It has been argued that Truth Commissions face types of challenges:
avoidable and inherent. The former derive from essusurrounding their
establishment, conduct and follow up, while theelabas to do with the very
nature of the enterprisé® The search for truth and reconciliation in Nigeria
through the Oputa Panel suffered a fundamentddask in its lack of tailor-made

legislation.

One of the crucial issues that ought to be adei by such legislation, as the
legal challenge to the Oputa Panel showed, is dihigdjctional scope of the
process within a federal polity like Nigeria. Thecident of power-sharing
between the central and state governments dictagesheed for legislation that
validly defined the scope of the powers of a trattmmission. This is critical
where the truth commission is established by arabgbvernment with limited
territorial and issue-jurisdiction, characteristicfederal polities. It is significant
to note in this respect for instance, that stateeguments had powers similar to
that of the president to establish a commissionglbe lines of the Oputa Panel
in their states under various (though similar) Tinhls of Inquiry Laws.

It will be argued, essentially on consequertiagjrounds, that the neglect of
accountability of a public nature for the judiciale in the period of authoritarian
rule is fatal to the transitional polity. It willebcontended later on, that neglecting
accountability of the judiciary as an integral paftthe transition process is
largely responsible for the ensuing state of jdirisensitivity to the dynamics of
law and adjudication in such societies. As will @& obvious from this study,

the seemindaux pasin the conduct of the Nigerian truth-seeking pesce this

138 3 D Tepperman “Truth and Consequences” (2002) Bar&ign Affairs 128.
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regard, has serious implications for the importanié the judiciary plays in a

transitioning polity.

The negative impact of the unaccountabilityhef judiciary for past governance
as part of a transitional justice process is margspicuous in a society seriously
challenged by a legacy of dysfunctional instituiohe fragile institutional
structures that characterise societies in tramsglogender substantial reliance on
the judiciary as the major force to stabilise aostér the democratisation process
and uphold rule of law. Such critical functions a@anly be appropriately taken up
by an accountable and transformed judiciary. Itthsis to the case for

accountability of the judiciary in transitions thva¢ should now turn.
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Chapter Two

THE CASE FOR JUDICIAL ACCOUNTABILITY IN TRANSITIONS

INTRODUCTION

The discussion in Chapter One highlighted how thmut® Panel as a truth-
seeking process in the context of Nigeria’'s tramsifailed to address the role of
the judiciary in the period of military rule. Theherwise laudable work of the
Oputa Panel left a critical gap in accountabilioy iisgovernance. While the
Panel conducted a laudable enquiry into the ads/ibf the executive and
legislature as constituted at various times by elmer of successive military
regimes, it failed to engage with the role of thdigiary in governance in almost
three decades of authoritarian rule. It was alnassif the judicial branch was in
complete abeyance or indeed, non-existent in th@tcp during the period. But,
even as the special or institutional hearings ef@puta Panel revealed, this was
factually not the case. The current chapter arguease for the judiciary to be
made to give an account of its role in governamcéhe period of authoritarian
rule through a truth-seeking process as part ofstti@nal justice measures. This
is based on the position that the judiciary as tthied branch of government,
participates in governance at all times.

The gap in the conduct of the Oputa Panel eatigeussed raises the relevance
of accountability for the judicial role in past gomance at times of political
change. | intend to critically examine the salienoé such institutional
accountability in this study. This is partly becauthe Oputa Panel, as a
transitional justice measure, more specificallythrseeking process in a post-
authoritarian context, is not alone. There is aist&g gap in transitional justice
research on the role of the judicial institutiongovernance in post-authoritarian
societies. The present inquiry seeks to generdielaty interest in an otherwise
neglected aspect of transitional justice theory stade practice. The paucity of
critical perspectives on the role of the judicialyring a society’s authoritarian
period could lead to the view that it lacks a distirole in governance. In the
alternative, it suggests that the judicial functiwas inconsequential or judicial
outcomes were invariably imposed during the relevperiod. The chapter
attempts to address the gap in existing transitiprstice research on judicial
governance in authoritarian societies. It presemtgeneral case for judicial
accountability for the past in transitions. Thusistchapter is conceived as a
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theoretical framework for the case for accountgbitif the judiciary for past
governance. The framework developed here will h@ieg to the analysis of the
Nigerian context in Chapter Three.

Historically, Nigeria started out its post-ipg@dence existence as a
Westminster-type political arrangement but subsetiyetransliated into an
American-styled federation. The course of govereaicluding the judicial) in
the country has been shaped not only by its cumpetfitical leanings, but also,
historical antecedents. In view of these factaospparative insights from both the
British and American legal and political experien@e germane to a discussion
of Nigeria’s judicial institution. Thus, | draw owrnglo-American judicial
traditions and experiences in articulating the cése accountability of the
judiciary for the past in the context of the coytgrtransition. In this regard it is
relevant to add that later parts of this thesisaflguoenefit from comparative
insights.

In articulating a theoretical framework, the ptea considers two critical issues
framed as queries. First, to what extent oughtr¢fe of the judiciary to be held
up to public scrutiny as part of the transitionatjce process? In the alternative,
should it not be the case that the judiciary isihelaccount for its role in societal
experience of gross violations of human rights anpunity? Secondly, what is
the relevance of such inquiry? It is anticipatedttthe inquiry will unearth the
significance of the role played by the judiciarypast-authoritarian societies in
particular and rifted societies in general. Furthlieshould also throw some light
on the circumstances underlying judicial choicethmtask of adjudication.

The chapter locates uneasiness in the interadicahe truth-seeking process
with the initiative to bring the judiciary to acauufor its role in governance
through a public mechanism. The uneasy relationgéives from reconciling the
imperative of judicial accountability for the pasith the important doctrine of
judicial independence. There is the view that pubtcountability of this nature
inherently challenges, if not critically subveretimtegrity of the judiciary, one of
the important institutions of the state (particlylan transitional societies). On the
other hand, there is the position that non-accduilittaof any institution that was
involved in governance, including the judiciary,akens the viability of the truth-
seeking mechanism which in some instances (likeNigerian situation), is the
main agent for achieving transitional justice.

| advance the argument that the adoption of @rseoof action which takes

cognisance of the context of societal transitiothis appropriate approach. The
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strategy must also incorporate relevant principiesternational law, especially
rights and humanitarian law. This course of actwii smoothen, to a large
extent, the rough edges of the uneasy interactetwden accountability and
institutional independence. Perhaps more impostanthe approach offers
opportunity to transform and secure new legitimémythe judiciary which has
become complicit for misgovernance through quiesedn authoritarian military
misrule.

Section Il examines the nature of state powatsthe role of the judiciary in
governance. Section Ill focuses on the implicati@isaccountability of the
judiciary for the rule of law. Section IV arguesthiew that judicial governance
constitutes a distinct mode of exercise of powet s provides justification for
the imperative of accountability of the judiciaryt advances a case for
accountability of the judiciary for its past role governance in transitional
contexts with particular reference to post-autlaoidin societies. The analyses
brings to the fore that public accountability oétjudiciary for the past is a key
factor in the aspiration for transformed and susthile institutions of the state.

2. STATE POWERS AND THE JUDICIARY

Governance has become one of the most comptistgons of human existence
in modern times. Wesson’s view that the complegiteégovernance constitute ‘a
monumental short-coming’ that threatens all advarese in human developmént
could be regarded as an overstatement of the diésmwh power-politics. It is
nonetheless a view that signposts the intricacigbephenomenon of power in
modern society.

State powers in legal and political conceptiors @ivided between the three
institutions of the executive, the legislature ahd judiciary’ According to one
prominent way of thinking, government as deleggpedvers are vested by a
collective (thepeoplg in the modern state. Thus, government is custodfahe
common interest. Thpeoplehowever retain ‘popular sovereignty’ and demand
accountability from rulers.

Any institution or group that has the capacity ihfluence how others
experience the ‘vulnerabilities’ of existence, bathindividuals and groups, Poggi

! R WessorModern Government, Democracy and Authoritarianiémentice Hall Incorporated
New Jersey 1985) ix

2M J C VileConstitutionalism and the Separation of Powg#arendon Press Oxford 1967)

% J G March and J P Ols@emocratic Governancérhe Free Press New York 1995) 151
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notes, wield ‘social power® This ability to change an existing state of affds
the cardinal feature of power. It entails the cégao have others act or refrain
from acting in a particular manner. Power in ounteat is what MacCormick
refers to as ‘power-in-fact’ as opposed to mecharpower that inheres in nature
like the power of gravity or interpersonal poweattis of a more esoteric nature,
like charisma. In the power game, there are different groupsctive contest for
dominance each utilising specific inherent advaegatp achieve supremacy.
However, the different power bases in the strugglendermine the influence of
others become constrained in that quest by cesgdfdimiting factors®
Notwithstanding the ‘self-limiting’ factor of &judiciary, namely that it does
not initiate the process for the exercise of itsv@q contemporary social
experience clearly shows it is endowed with theueses with which it can and
does influence society. Two contemporary exampgesl lcredence to this view.
One is the significant decision of the United StaS&ipreme Court iBush v.
Gore’ that proved decisive in the election to the codepesition of the US
president in rather controversial circumstancese ®ther is the same court’s
decision inHamdan v Rumsfeld, Secretary of State for Defeinsevhich (by a
slim majority of 5 to 4), it decried the Bush admtration’s detention of ‘terror
suspects’ in Guantanamo Bay. The US Supreme Ceulartd illegal, the plan to
prosecute them before military commissions under Bresidential Military
Orders 2001. The first secured George Bush’s antoythe White House on an
otherwise shaky electoral victory. The other gawdidial fillip to international
clamours for the release of the detainees in ‘Camlpa,” Guantanamo Bay. The
US Supreme Court’'s decision was acknowledged asingiortant national
complement to the finding of the UN Commission oanthn Rights that the

detention facility was illegal and should be claged

* G PoggiForms of Powe(Polity Press Cambridge 2001) 203-204.

> N MacCormickinstitutions of Law- An Essay in Legal The¢@xford University Press Oxford
2007) 153-154.

® Poggi note 4 supra.

7531 U.S 98 [2000] the decision was heavily ciséd in the media. But the criticism that also
trailed the earlier decision of the Supreme CofirElorida (SC.00-2431) in favour of Al Gore
(and overturned by the US Supreme Court) highlighés dilemma the judiciary faces in such
distinctly political and controversial cases. Th&rea considerable body of social, political and
legal critique on th&ush v Goreand related cases. See for instance E J Dionr& \If Kristol
(eds.)Bush v Gore- The Court Cases and the Commei(Brgoking Institution Press Washington
D.C 2001) and J M BalkinBush v Goreand the Boundary between Law and Politics” (20010
Yale Law Journal 1407.

8126 S. Crt 2749 [2008].

°® United Nations Press Release “UN Experts Ask haBonal Community to Aid with
Expeditious Closure of Guantanamo Detention Cer{BeJuly 2003) available at:
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It is pertinent to acknowledge that the Bush mdstration continued the
detentions under the Military Commissions Act 2@6arly following the lead
of the dissenting justices) that substantially daties the actions of the executive
in Guantanamo Bay. But, quite apart from ongoinigdtion challenging trials
under the Act, it is noteworthy that the judicideft the executive with no choice
but to have recourse to the legislature in confrmiith democratic principles
and the rule of law. Many commentators have hailachdanas a victory for the
rule of law®

Nor areBushand Hamdanisolated instantiations of the influence of judici
decisions on the course of societal action or posfeahe judiciary on society.
There are other precedents perhaps with more resenaithin American legal
tradition in the same direction. Takered Scott v Sandforébr instancé! The
decision has been identified as one of the majecipitators of the civil war in
that country, with significant historic consequesiteAnother isRoe v Wadé? It
has been noted that support for or opposition ¢oddcision inRRoecontinues to
influence, if not define, the political fortunes a$piring public office holders in
the United State¥.

The foregoing highlights the fact that judicthcisions in specific cases affect
not only the parties in litigation before the ceurThey impact on others in the
wider society who, in most instances, will nevebjsat themselves to direct
jurisdiction of the courts by way of litigation. digial determinations affect civil
rights, individual freedoms and property rightstfa micro-level) and influence,
or in some cases, dictate outright, the courseabtigal, social, cultural and
economic development (at the macro-level). It haenbrecognised that when
judges ‘whisper,’ their voices are ‘transmittedoiigh a thousand amplifiers

http://www.unhchr.ch/huricane/huricane.nsf/0/CDABRCAC2E0078C12571A30058B866?0pend
ocument(22 October 2007).

' These include American Bar Association “Statenwdritlichael S. Greco, President, American
Bar Association Regarding U.S. Supreme Court DecigiHamdan v. Rumsfeld(29 June 2006)
available at: http://www.abanet.org/op/greco/staets'/hamdan.shtmEditorial “A Victory for
Law: The Supreme Court Checks the Bush Administmn&i Attempt to Invent its Own Rules for
War” Washington PogFriday June 30 2006) A26. See however D A Maitirdicial Review and
the MCA: On Striking the Right Balance” (2007) 18fnerican Journal of International Law 344
which examined the merits and shortcomings of #wsibn.

160 US (19 How.) 393 (1857).

2 For a recent analysis of how the decision impaairdUS legal and political history, see
generally P FinkelmanStcott V. SandfordThe Court's Most Dreadful Case and How it Changed
the Course of History” (2007) 82 Chicago Kent Laeview 1. (*...a catalyst in creating the crisis
that would lead to Lincolns’ election, secessiadwil evar and the end of slavery’).

13410 US 113 (1973).

14 Finkelman note 12 supra at 10.

58



throughout the system® In that way the judiciary perforce plays a sigrafit
role in governance. It follows that the subversainthe judicial institution by
incidence of social dislocations of conflict or laoitarianism, justifies public
scrutiny in post-authoritarian contexts not so mwsh an indictment on the
institution, but more importantly, to draw out nedét lessons for desired
transformation.

It hardly stands to contest that the executing kegislature exercise political
power. In similar vein however, the judiciary, urtherance of its interpretational
role mediates political power. In the mediatory duon, the judiciary stands
between the executive and the citizen in resoldaogflicts in the same way it
adjudicates between individuals. The judiciaryngewered to review the actions
of the executive to determine their legafityFor the most part however,
transitional justice research, particularly withference to institutional
accountability, has focused on the role of the ettee and the legislature in
societies that have witnessed gross violationsuofidn rights and impunity with
scarce attention paid to the judicial function. ,Y&b critical is the role of the
judiciary in the exercise of powers in the moddatesthat ‘...a government is not
a government without court$”’

Law, along with politics, according to Loughliognstitute ‘critical aspects of
the normative world that we have assembled foptiipose of living a relatively
ordered existence and through which we are abfeaoage our difference¥'It
follows that the institution charged with the imgeatation of law plays a critical
role in society. The nature of the role constitutes judiciary as a major element
in the machinery of the state. In that vantagetjposi Griffith notes, the judiciary
‘can not avoid the making of political decisior8.’

In the contemporary period, the judiciary is stitationally established as a
bulwark against executive arbitrariness and letii@aexcess® The powers of
judicial review of executive and legislative acsomay however be limited by the
historical and political specificities of the staldus, the normative jurisprudence

!5 Barak “A Judge on Judging: The Role of a SupremerCin a Democracy” (2003) 116/1
Harvard Law Review 19, 63.

8 M Gleeson “Public Confidence in the Judiciary”dihial Conference of Australia, Launceston,
27 April 2002) available at: http://www.hcourt.gau/speeches/cj/cj_jca.htnf7 March 2007) 5.

' H M Hart and H WechsleFederal Courts and the Federal Syst¢ff' Edition Mineola New
York Foundation Press Inc. 1973) 6

¥ M Loughlin Sword & Scales- An Examination of the Relationdiépveen Law and Politics
(Hart Publishing Oxford 2003) 31

193 A G Griffith The Politics of the Judiciargs™ Edition Fontana London 1997) 292-3.

20 \Wesson note 1 supra at 48.
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of judicial review of executive and parliamentatians in the federal political
context of the United States contrasts with theamestricted approach to judicial
review of legislative action in the unitary systerhthe United Kingdom. The
attitude of the courts in the United Kingdom is ditioned by its deference to the
principle of parliamentary sovereignty. There isghsome variation in the extent
of judicial policy-making powers or what | choose tefer to as ‘judicial
governance’deriving from historical and political factors.

Judicial power has been defined as the poweclwévery sovereign authority
must of necessity have to decide controversies detwvits subjects, or between
itself and its subjects, whether the rights relaelife, liberty or property?
Judicial powers are conferred to effect peacefdolgion of disputes and
adjudication of rights infringement, public andvatie. Conflict, with its positive
and negative aspects, is endemic in human sétiahd so its resolution is of
primary concern. So critical is the role of theiqual institution to society that it
has rightly been argued that society ‘can not floncin the absence of a dispute-
resolution institutiorf’

In recent times, the powers of the judiciary enddecome incrementally visible,
owing particularly to the ‘rights revolution of theventieth century.” ‘Courts’
Loughlin affirms, ‘are becoming increasingly moraportant...their power has
increased dramatically.” The situation has leddnoerns about ‘the emergence of
government by judiciary?® The growth of judicial powers in relation to theher
arms of government has become more noticeableerptst-second world war
period?® The growing importance of the judiciary shouldeb@ected granted that
it is one of the institutions of the state; wielglisome of the powers of the state in
the task of ensuring ‘effective public regulatiequal liberty and social justic&”’
Such considerable powers impact on all aspectsooiet®l development and

interaction. It ought not to be left unaccountedifothe context of transitions.

2L This coinage differs ever so slightly from the a@ecreference to the same issue as ‘judicial
government’. See T | Ogowewo “Self-Inflicted Comdétts on Judicial Government in Nigeria”
(2005) 49.1 Journal of African Law 39.

2 Huddart Parker & Co Pty Ltd v Moorehed909) 8 CLR 330 at 357 per Griffith CJ. Quoted in
M Gleeson “The Right to an Independent Judiciary4tfi Commonwealth Law Conference
London, September 2005) available at: http://wwwurtgov.au/speeches/cj/cj_sept05.html#fnl
(7 March 2007).

% F Ni Aolain and C Campbell “The Paradox of Traiositin Conflicted Democracies” (2005) 27
Human Rights Quarterly 172, 185.

4 Note “Filling the Void: Judicial Power Jurisdictial Attacks on Judgments” (1977) 87(1) Yale
Law Journal 164, 182.

%5 Loughlin note 18 supra at 212 to 213.

%6 Barak note 15 supra at 21.

2’ D Held “Democratic Accountability and Political fEEtiveness from a Cosmopolitan
Perspective” (2004) 39.2 Government and OpposBhat 391.
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Ogowewo advocates that the process of developwofea state devolves not
only on the executive and legislature, but alsojukeciary. The executive and the
legislature (even if with differing emphasis) hdesen viewed as prime movers of
the process of development and assessed along lihese But the role of the
judicial institution as an integral part of and keyntributor to governance and
development has been largely unacknowledged armtédf® This may be due in
part to the contestable notion that it is the leakngerous branch of
government?®® The lack of initiative to exercise its institut@npower unless
moved by an aggrieved party may be another contibufactor®® Yet,
dependent on socio-political factors, the powerslded by the courts may
expand in dimensions that substantially ‘diminisheswers exercised by the
other two branches of governméft.

In a democracy, a correlate of the exerciseawgrs by any institution is the
requirement of accountability. As Theberge arguih veference to the Supreme
Court of the United States, the immense powers detelby the judiciary
necessitates its been subjected to similar obgctwd informed scrutiny
applicable to the executive and the legislativenbin@s. This is more particularly
pertinent in jurisdictions where judicial tenureas life.*®

The exercise of power in democratic societi@slves a measure afeveloping
accounts Such accounts servedefinethe past and choices made in the course of
it. An important utilitarian function of democrateccounting is the promise it
holds for establishing trust between the peoplethadjovernment' Governance
through authoritarianism (with the attendant inoicke of egregious violations of
human rights and the rule of law) results in sodiablacement and distortions
between the government and the governed. It is rdicggdy arguable that
comprehensive accountability the transition to democracy and the rule of isaw

a key requisite for addressing the resultant disiegum in society.

%8 Ogowewo note 21 supra at 39.

% For an interesting discussion of this notion seeB#ns “The Least Dangerous Branch, But
Only if...” L J Theberge (ed.Jhe Judiciary in a Democratic Sociglyexington Books D.C Heath
and Company Massachusetts 1979) 1-17.

% B O Nwabuezeudicialism in Commonwealth Africa-The Role of @murts in Governmen(C
Hurst &Company London 1977) 49

%1 Throughout this chapter | use the terms ‘court gudiciary’ interchangeably.

%2 R K Winter Jr. “The Growth of Judicial Power” inl.Theberge (ed.) note 29 supra, at 29.

% Theberge note 29 supra at 176. (Emphasis added).

% Theberge note 29 supra at 46.
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Pound’§ concise but incisive contribution on the concefpjudicial power is
as apt today as it was over eight decades ago wheas made. For him, the
principle of separation of powers does not requiee water-tight
compartmentalisation of the three arms of goverrim®ren in a federation like
the United States. In spite of this, commentingubiat the role of judges ought to
be in society, he insisted that ‘Courts cannot laentame cats either of the
executive or the legislative power except as theymiselves yearn for a warm
place by the fire® Such ‘yearning’, even where reasonably suspecteght to
be subject of some accounting, much as executidelegislative (mis) actions
are.

In discussing judicial accountability, the systef appeals to superior courts no
doubt constitutes a form of accountability of thweliciary, and some argue an
adequate one at th¥tAppeals as a form of accountability may be suéfitiin
societies where the rule of law is entrenched witvell developed democratic
culture. This is particularly the case in view betexistence of other forms of
public accountability like congressional hearingsyfessional censor and critical
media focus. All of the foregoing no doubt play a@al roles in ensuring public
engagement with the judiciary in particular and eownent in general in
advanced and stable democracfes.

Some factors may however militate against appeslsraadequate form of
judicial accountability. The complex web of legabpesses, social and economic
costs of litigatior?® absence or inadequacy of legal aid, and the liinita of
educational development in developing countriegeneral (by and large the sites
of transitional justice processes) and Nigerigyarticular suggest the need for an
alternative system of checks directly and easilgeasible to the public at
transitional moments Further, it is plausible to argue that the fundatal
premise of the appeal paradigm as well as the ofbans of judicial
accountability referred to above above, is the prgstion of democracy and good

governance, the absence of which is precisely sweisin post-authoritarian

%5 C W Pound ‘The Judicial Power’ (1922) 35 (7) Hadzhaw Review 787.

% pPound note 35 supra.

37D C Prefontaine Q.C and Joanne Lee ‘The Rule of &ad the Independence of the Judiciary’
(Paper presented to the World Conference on thesddsal Declaration of Human Rights,
Montreal, Canada, 7, 8 and 9 of December 1998)ablaiat:
http://www.icclr.law.ubc.ca/Publications/Reportsi€afL aw.pdf (Last accessed 9 February
2007).12-13.

% H K Prempeh “Marbury in Africa: Judicial Reviewdathe Challenge of Constitutionalism in
Contemporary Africa” (2006) 80 Tulane Law ReviewB921307-1308.

% O Oko “Consolidating Democracy on a Authoritar@antinent: A Challenge for Lawyers in
Africa” (2000) 33 Vanderbilt Journal of Transnatidihaw 573, 611.
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societies. Authoritarian rule is not noted for taleng such refined and
sophisticated mechanisms for accountability. Me@mas for the accountability
of state institutions were either muted, barelyekistence or completely absent.
Given that state of affairs, it is apposite in domtext of transition to adopt other
mechanisms like the truth-seeking process to sestaeuntability for the judicial

role in the past.

3. JUDICIAL ACCOUNTABILITY AND THE RULE OF LAW

The ability of citizens to enforce their rights ags the state (as well as other
individuals) is critical to the modern conceptiditioe rule of law’® The case for
accountability of the judiciary is reinforced bygmeed since the judicial function
Is central to the realisation of the right. Thenasitnbe no doubts as to the integrity
and commitment of the judicial institution to ensgr the rule of law in
furtherance of the public interest and popular seigaty.

Under the concept of popular sovereignty, thedaharms of government hold
power as agents of the peoftélhe US Supreme Court in the classic formulation
of this view of sovereignty irMarbury v Madison, Secretary of State of the
United State¥ asserted that the people possess an incontesigtfiéor determine
the course of their future governarié&he will of the people is not only supreme
but dictates the powers of the different arms ofegoment and delineates the
limits of those respective poweYsThe foregoing understanding of the rule of
law adopted in this study, as against other comendiews*> assumes a more
relevant position in societies in transition from @uthoritarian past, where there
is predictably, a common aspiration for societaint. There is usually an urgent

need for across-the-board reconfiguration of statstitutions and public

“%Loughlin note 18 supra at 209.

*bid. at 2.

42(1803) 5 U.S 5 (1Cranch) 137. But c/f W J Watkins‘Popular Sovereignty, Judicial
Supremacy and the American Revolution: Why thecladi Cannot be the Final Arbiter of
Constitutions” (2006) Duke Journal of Constitutibbaw and Public Policy 159 [Online Edition].
He argues, through a review of a number of eadiégisions of state courts, that the power of
judicial review predicated on popular sovereigrag n fact been laid much earliediarbury

did not tread on virgin territory when it groundézlauthority in the people’s will as manifested
by the Constitution...Viewed in its proper contekig tholding inMarbury falls far short of

radical’) at 95.

43 Marbury note 42 supra at 251.

4 Marbury note 42 supra at 215.

“5 See on varying conceptions of the rule of law, &erénboom “Human Rights and the Rule of
Law: What's the Relationship” (2005) 36 Georgetodournal of International Law 809 and D
Tolbert and A Solomon “United Nations Reform angarting the Rule of Law in Post-Conflict
Societies” (2006) 19 Harvard Human Rights Jour®al 2
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participation in social reconstruction to forestalireturn to authoritarianism or
even conflict.

Transformation of the judicial agency is centlthe repositioning of rule of
law as a beneficial rather than exploitative pgpiteifor the organisation of society
as a whole. It is certainly the case that some nstaledings of the rule of law
were deployed by erstwhile tyrannical regimes i élxercise of power. This was
certainly the case in Nazi Germany, apartheid Sd\ftica and authoritarian
military regimes in Africa and Latin America. In&macase, specific instrumental
understandings of lawvere deployed to foster morally and democratically
unacceptable policies of discrimination and grogsations of human rights.
Discrimination laws for example were institutios&d in Nazi Germany and
apartheid South Africa and held out as legitimate.

It would appear that a conception of the ruléaef that emphasises or relies on
‘people-power’ or in more formal terms, popular emignty holds strong
promise for enduring fundamental changes aspirednfdransitioning societies.
The American transition from colonialism, strugdt® independence and the
pivotal role of the people in its constitutionalvepment in the late 18century
in particular, provide strong precedent for soemtseeking to assert popular
power in transitioning state®.

Proceeding on our adopted view of the rule wof la publicly accessible process
of scrutiny offered by theruth-seekingmechanism, can be expected to restore
some measure of judicial credibility and public fidence in the judiciary in such
post-authoritarian contexts. To insist otherwisenaely that any institution is
beyond public scrutiny conducted irpkinly public manner afforded by a truth-
seeking process amounts to conceding to the jusgli¢a@ real omnipotence'’
This is precisely a privilege the judiciary has ibesdl too ready to deny the
political branches of government through the inseatality of judicial review.
More crucially, such a proposition is tantamounttdirect inversion of popular
sovereignty and the imposition of ‘judicial suprema'™

4. THE CASE FOR ACCOUNTABILITY OF THE JUDICIARY IN TRANSITIONS
Murray Gleeson, Chief Justice of Australia, whidiscussing the theme of

public confidence in and criticism of the judicianlgserved that

6 L D KramerThe People Themselves: Popular Constitutionalisuh dudicial Review(Oxford
University Press Oxford 2004).

*’ibid at 178.

8 Watkins Jr. note 41 supra at 257.
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...we live in an age when the attitoflthe general community towards

authority, and institutions, is mansistently questioning, and even

challenging, than the past. Thia good thinglt is better that people

who exercise authority feel uncorfole than they feel complacéfit
Implicit in Murray’s position is the recognition gidicial governance. His
observation on current trends on accountabilityein more apposite in
transitional contexts where there is explicit reutign that there has been a
systemic dysfunction in society. Yet, this imperatifaces the challenge of an
extant tension between it and the principle of giadi independence, another
imperative of the rule of law’

In setting a normative framework for reckoninghwthe past in transitional
contexts, Crocker rightly identifies unveiling thyt accountability and
punishment, pursuing institutional reform and ldagn development as well as
providing the opportunity for public deliberatios aome of the central goals of
transitional justicé' But as Oko has noted, democratic transitions lsfi@tus
on establishment of formal structures with scaritenéion to ridding transition
societies of ‘anti-democratic’ attitudes that haakein root during years of
authoritarian rule. This neglect threatens the whlnsition procesg.

The commonly articulated transition reform agerfdcused on the political
branches of government at the expense of attemtiaihe judicial situation in
transitioning polities, is one of the marked fa@sirof the current transition
paradignt? It can be argued that institutional accountability past misconduct
with a view to strengthening weak or transformirggetict state structures is one
of the fundamental ways to foster the viabilitydgmocracy and the rule of law.
Such accountability facilitates acknowledgementirgdtitutional shortcomings
crucial to achieving transformation of state ingtdns. It also constitutes a
definitive progression to democratic governance amovement away from

repression?

“9 Gleeson note 22 supra at 4. Emphasis mine.

% O Oko “Seeking Justice in Transitional Societi&s: Analysis of the Problems and Failures of
the Judiciary in Nigeria” (2006) 9 Brooklyn Jourmdlinternational Law 10, 60.

* D A Crocker “Reckoning with the Past: A Normati#Feamework” in C A L Prager and T
Govier, (eds.Dilemmas of Reconciliation: Cases and Concégdfrid Laurier University Press
Waterloo Ontario 2003) 39.

2 Oko note 39 supra at 614-617.

*3 Prempeh note 38 supra at 1299.

** Ni Aolain and Campbell note 23 supra at 184, 207.
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In general terms, an accountability relationséxsts where a group or other
entity demands an agent to report on the agentisitis.>® It has also been
considered to be the right to hold an agent ‘towamsfor performance that
involves some delegation of pow&?.’Accountability issues commonly evolve
from the delegation of power in the public contbytvirtue of legislation. Both
public and private actors are similarly obligedotigh various instrumentalities,
including contractual agreements, to render aceoUrolitical accountability
proceeds on the precept that individual or insthal actors who act on behalf of
the community and are funded from public resourd®s,accountable to the
ordinary citizens.

The democratic accountability process requirescard of not only individual
and institutional roles in governance, but alsgpomsibility for the results
achieved and the means deployed in the pro€é&se judiciary as one of a tripod
of state institutions can not be excused from actadaility. This is certainly the
case if it is conceded that the judicial functisrekercised in a general sense as a
form of delegated power from the people. But wiibeountability in the case of
the political branches may be individual as well adlective, what is been
advocated in this study is institutional (or coliee) accountability of the
judiciary.

A number of mundanebjections may be canvassed for the futility obaecfor
accountability of the judiciary, especially considg the level of education in
developing countries that form the bulk of tramsiil societies, particularly in
Africa. One is that a sizeable number of the paputaare excluded by a legal
system that is at once culturally alien and commardnducted in a foreign
language. Related to this is the fact that theicaties of the merits of the
jurisprudence to which the judiciary subscribedparticular cases is typically
beyond the grasp of the generality of the peoplerethose who have an
appreciable level of education). Thus, the outcaithe accountability process

® R O Keohane “Global Governance and Democratic Aotability” in D held and Mathias
Koenig-Archibugi (eds.Yaming Globalization: Frontiers of Governan(eolity Press Cambridge
2003) 130, 157.

* B S Romzek and M J Dubnick “Accountability” in J Mhafritz (ed.) International
Encyclopedia of Public Policy and Administratigwestview Press Boulder 1998) quoted in M
Koenig-Archibugi “Transnational Corporations and bku Accountability” (2004) 39 (2)
Government and Opposition 234, 236.

" C Scott “Accountability in the Regulatory Stat€000) 27 (1) Journal of Law and Society 38,
39.

*8 March and Olsen note 3 supra at 150.
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may only be accessible to a privileged class ofgdly, legally trained
technocrats’’

In response, it can be posited that avenues pigblic education and
enlightenment by those who can access the infoomdat overcome the barrier
can be created to further the course of the fundéhebjectives of transitional
justice and accountability. In any case, it can het the argument that the
incidence of language barriers should be allowedidprive a people of their
rights. On the contrary, the opposite may be theemptausible argument- namely
that the existence of language barriers is refteatif the denial of such rights.

Another possible objection is the perspectia the judiciary was itself victim
of the socio-political system that disempowered itisitution in the face of a
sovereign parliament. | will deal with this belowthe context of what | consider
to be institutional objections. A further objectios the need to maintain and
protect the collegiality of the judiciary in therpml of transition. At the heart of
the collegiality argument is the need to maintairaacour-free atmosphere for
judicial officers who had served in the old ordand are, at the least, tainted with
complicity for human rights violations) and thosewty appointed by the post-
authoritarian government following transition tcsare institutional cohesion and
stability.

In countering this objection, it is possibleague that the narrow objective of
individual collegiality ought not to be allowed tiaustrate the wider claims of the
society at large to institutional rectitude anchsf@armation that accountability is
expected to foster. If anything, the need for sacbountability becomes acute
when it is considered that untransformed elemehtlseoold order can negatively
impact on the new and expectedly, progressive alesreppointed as part of the
transition process. Having disposed of what | reter above as mundane
objections, it is relevant to examine in some detiae institutionalobjections to
the case for accountability of the judiciary inns@ional contexts.

4.1 Judicial Independence®®

The need for judicial independence constitutpstant argument for critics of a

call for public accountability of the judicial rol¢dowever, the call is based on

what can be regarded as an overarching and imgegitimate political

%9 Prempeh note 38 supra at 1300.

% The themes of judicial independence and judigiabantability have attracted (and continues to
attract) considerable scholarly interest of botjalenriters and jurists alike. This is evidenced by
the works documented in A B Atchison and L T Ligb# R K Russell “Judicial Independence
and Judicial Accountability: A Selected Bibliograph1999) 72 South California Law Review
723
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expectation of the people within the legal and tpmal paradigm of popular
sovereignty as developed by LodReThe people are empowered to demand an
account from their agent as constituted by the gowent of which the judiciary
forms a part. In any event, as Karlan notes, ‘Jabicdependence is... not an end

in itself;®?

rather, as one of the most renowned English gpiadimitted, it confers
great responsibility on judgés.

It is conceded that the principle of judicial@pendence is crucial to the judicial
function. The principle is enshrined in most modeonstitutions and in countries
with unwritten constitutions, like Britain, the paiple has by convention been
entrenched sometimes over centuries of pralticEhe nature of judicial
independence, it has been asserted, sets it ‘e plaart’ in the scheme of state
institutions. The principle is supported by ‘a ddtistorical foundation and a fine
edifice.® The critical question however is whether that iteiyed position and
strong foundation ought to shield the institutiom éven individual judges) from
public scrutiny? The principle, in all of its imgance for the adjudicatory role,
and dispensation of justice, ought not to be altbwe override the need for
accountability for powers conferred on any instdntof state in terms of the
process and outcomes of the exercise of such powers

Justification for the foregoing position incledethe fact that judicial
independence is not a perquisite of judicial offites commonly recognised that
respect for courts is essentially directed at tis#itution and not the person of the
individual judge. In its conception, the principke like judicial power itself,
designed for the benefit of citizeffs.

Respect for and compliance with judicial deaisias fostered by the belief in
the impartiality of the judiciary. It is not desiggh to cast a sanctimonious cloak
around individual judges. This is central to anypothe judiciary can aspire to

have in society. It accords with the warning of liwe Thurgood Marshall of the

®1 | oughlin note 18 supra at 162-175: ‘Locke makesiraportant innovation in asserting that
political power rests in individuals and that tipiswer is delegated through their consent to an
institution (whether monarch or parliament or batijich, in some form or the other, can be taken
to be representative of the people.’ (at 165)

%2 p s Karlan “Two Concepts of Judicial IndependentEd99) 72 Southern California Law
Review 535, 536.

% Denning L J “The Independence of Judges” in B WMdnThe Lawyer and JustiqSweet and
Maxwell London 1978) 55, 63

®* bid.at 55-102.

% M L Friedland “Judicial Independence and AccouiiitgbA Canadian Perspective” (1996) 7(3)
Criminal Law Forum 605, 637.

% Gleeson note 22 supra at 1
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U.S Supreme Court to the judiciary that ‘We mustendorget that the only real
source of power we as judges can tap is the respéwe people®

The fundamental doctrinal basis of the principigudicial independence is the
desire to obviate potential constraints to the @ser of the judicial function.
Institutional independence is necessary to sedqweadle of the judiciary as the
institution charged with protection of the indivaddrom oppression.

So profound is the consensus on the need facighdndependence that it has
become ‘all but universally recognised as a necgstature of the rule of
law.”®®The principle, guaranteed not only by national higo a considerable
number of significant international human rightsstinment$® entails both
‘negative’ and ‘positive’ aspects. The negative caption of the principle turns
on the need to pre-empt all sources of coerciort thay interfere in the
adjudicatory process and are by nature beyond riividual judge’s control.
Judicial officers in the course of their duties toeébe protected from all external
constraints that may constrain or influence thecjatlfunction. Such protection
includes measures to secure their physical safeggdom from pecuniary
worries, apprehensions on career advancement areegurity. It further includes
freedom from political considerations in systemswmehudicial office is elective.

The positive aspect relates to the facilitatofrthe judicial officer’s ability to
freely come to a decision based on personal caami@bout and understanding
of the law’® The main constraints to judicial independencehenpositive view of
the matter are jurisdictional doctrine and judic@ecedent; products of the
judicial system itself. Thus, it is of an internahture. Both principles help to
ensure certainty in the law in some way but colsd @onstrain lower courts in
the proper exercise of their discretiofl. Thus the two sides consist of measures
designed to afford the judge ‘freedoms fréfeéxternal constraints and ‘freedoms

to'"® follow their conscience in thejinst adjudication of dispute$?

®7«Judges Must Strive for NeutralityfChicago TribungChicago August 15 1981) p.7

% Independent Jamaica Council for Human Rights (1996)& Ors v Marshall-Burnetf2005]
UKPC 3, 12. Cited in Gleeson note 22 supra

% See Friedland note 65 supra at 622-629 for a sk$om of some of these conventions,
declarations and statements of principles. Theyudw® the Universal Declaration of Human
Rights, the International Covenant on Civil andifral Rights, the Montreal Declaration on the
Independence of the Judiciary, the European Coimrentn Human Rights, the American
Declaration of the Rights of Man and the Africana@br on Human and Peoples Rights.

O Karlan note 62 supra

" bid. at 548-557.

2 bid. at 537

" Ibid. at 548

" Ibid. at 537-548
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Delgado’s sceptical appraisal of judicial indegpencé’ similarly fortifies the
argument for non-immutability of the concept andiaattes a case for judicial
accountability of a public nature advocated herearfjues that there is a sense in
which exponents of judicial independence have sbtglwveave an impenetrable
mesh around judges to the detriment of other psadas, groups and
organisations in society. This is not only unfairt essentially to the purpose of
‘legitimizing a myth.”® He raises several challenges to the normative \déw
judicial independence as a sacrosanct doctrinthéopreservation of the judiciary
in a democracy.

Delgado contends that judicial independence Iesn utilised to distract
attention from many other inbuilt factors (withihet judicial institution) that
detracts from a purist perspective of the doctrBmme of these factors, including
race, class and gender, influence to some exthat,decisions of individual
judges, a fact he contends, has attracted littentaon. He further argues that
‘[Tlhe entire structure of the legal system, frostare decisisto judicial
demography to judicial ethics and socializatidrprevents judges from acting
independently. He notes that the concept may bgedeas a ‘platitude’ and (like
all platitudes) can be ‘perfectly indeterminate.’ hgveas ‘real judicial
independence’ provides judges the latitude to adecabes outside of what may be
considered as the conventional, or what Delgadersefo as ‘structural due
process’, they rarely dé®

In another assessment of judicial independendthinv the context of
contemporary American society, Zemans makes thet ploat traditional notions
of judicial independence that precludes judges froublic accountability have
been and continues to be progressively erodediti¢&blscrutiny of judges’ he
confidently asserts ‘will also continue if not iease, at least in the immediate

future.’ ’°

While his specific focus was on elected statg@sd he considered the
arguments as largely apposite to the situation af-elected (federal) judicial
officers. He affirms that accountability of the mdual judge and the judiciary

constitute the best guarantee for (rather tharffaonato) judicial independence.

> R Delgado “Rodrigo’s Committee Assignment: A Skegit Look at Judicial Independence”
(1999) 72 Southern California Law Review 425.

" Delgado note 75 supra at 433.

" bid. at 448.

"% Ibid at 450.

" F K Zemans “The Accountable Judge: Guardian ofciaidindependence” (1999) 72 South
California Law Review 625, 655.
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Judges, in order to assure society they arerdgpiately accountable’ and
worthy of independence required for fostering thke of law, have to take on a
pro-active and public role in performance of theligial function®® Zemans
further makes the crucial point that while publezauntability of the judiciary
may carry with it some form of institutional restria(and this is not altogether
undesirable), it does not necessarily interfereéh wliécisional independence that
has to be maintained in the interest of judiciggnity >

In his reflections on the situation in EnglaBtikvens draws similar conclusions.
He argues that judicial independence, much likedacac freedom, is not
absolute. It must ‘defer to judicial accountabilitifublic accountability of the
judicial function he notes has been increased bipws administrative refornfs.
There is thus recognition of the need for continsedutiny of the role and
legitimacy of judicial action in democratic socesi(with the marked absence of
serious social upheaval) and calls for reform. fiéed for scrutiny for the judicial
function is even more so in transitional societies.

The implication of the right to accountability belonging to citizens is that it is
in the nature of a public right. There is judicglpport for the proposition that
public rights, unlike private rights, provided for the constitution can-not be
waived.R. Ariori & Ors. v Muraino B O Elemo & Of§.a Nigerian case provides
judicial support for this proposition. In the caparties purported to waive their
right to speedy hearing of the title to land, whwghs in issue in the matter. The
Nigerian Supreme Court held that speedy trial, anmmnent of the
constitutionally guaranteed right to fair hearingas in the nature of a public
right. It rejected claims of waiver by consent bk tlitigating parties on the
premise that it fell outside the ambit of theirvaitie rights or prerogatives.

The position of the law on public rights as etlhdbove was recently reaffirmed
in the decision inRt. Hon. Rotimi Chibuike Amaechi v Independent dyiaii
Electoral Commission (INEC) & 2 OFP%. Citing Ariori with approval, the
Supreme Court reiterated that

A right that inures to the benefitloe entire public can never be
waivedNobody, not even the state can waive the righeetred in

8 Zemans note 79 supra.

®! Ibid at 629-630.

8 R Stevens “The Independence of the Judiciary: Tase of England” (1999) 72 South
California Law Review 597, 607-608.

85 (1983) 1 S.C 13, and (1983) SCNLR 1, 18-19. (iMpthat fair hearing was in the nature of a
public right and all such rights could not be vdhrily or impliedly waived by a party to litigation
in any way).

84(2008) 1 S.C. Pt.l 36, 293-294. Emphasis mine.
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statutory or constitutional provie®which have been made in favour of
the whole countrit.is clearly notPro Publicq butContra Publicoto
introduce the doctrine of waiverstah right.

In the same way, the right to public scrutiny omdad for accountability of the
judiciary being in the nature of a public right,ncaot be interfered with nor
waived. It is a right vested in society at all tsvend arguably ought to come into
sharper focus in transitional contexts. The rightatcountability being a public
one, any institutional attempt at, or claim to veaivof the right is not only
counterintuitive but ought to be rejected for bepagently unconstitutional and in
violation of the rule of law.

The security of tenure, a near-universal featdirgppointive judicial office (and
thus the exercise of judicial power), save in tlses of lustration of judicial
officers (as witnessed in Bosnia Herzegovina ane @erman Democratic
Republic post-reunificatior}, ensures the continuance in office of judges who
have been part of an old order with which therenisch dissatisfaction. This
unique feature of judicial power reinforces the argtive for accountability of the
judiciary to ensurgudicial transitionand that the third realm of the estate moves
along the lines of societal aspirations. Notwithdiag transition to democratic
rule, the judiciary may in practice remain staticdan the state oinjudicious
ineptitude where deliberate and far-reaching edfare not instituted to set it on
the part of rectitude through an accounting ofaig in the period of conflict or
authoritarian rule.

The Nigerian judiciary, in which judicial offisenormally hold office until a
constitutionally stipulated retirement, is againeéerence point. The adoption of
the pre-transition constitutional arrangements tmipwith the absence of an
interim constitution (which could have stipulatettherwise) ensured that judges
appointed in the period of authoritarian rule counéd in office by default. One
consequence of this has been that the judiciary een criticised for a
jurisprudential outlook that continues to accord iastinctive, ‘spurious and
simplistic’ recognition and validation of authontn rule and the legacy of
decrees made by the military despite the transttocivil rule and in spite of the

untold suffering and distortion authoritarian rakes foisted on the countfy.

% E Blakenburg “The Purge of Lawyers after the Bo#adn of the East German Communist
Regime” (1995) 20 (1) Law and Social Inquiry 223.

% T | Ogowewo “Why the Judicial Annulment of the Gtitution of 1999 is Imperative to the
Survival of Nigeria’'s Democracy” (2000) 44 Jourrafl African Law 135, 166. Ogowewo’s
position appears to be vindicated by current efftotproduce a new constitution. See for instance
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Law as a tool of ‘social engineerify,’ constitutes a medium for the
achievement of other social goals. On this viewhefrole of law, the judiciary is
required to dissociate itself from the formalisttempretation of judicial
independence as an impregnable fortress that Betsstitution on a pedestal
beyond the reach of society. The normative accotipidicial independence that
seeks to oust the judiciary from public accountgbilfor its role in
authoritarianism should be rejected. Such an apprt@athe function or purpose
of the principle runs contrary to transparency iaveynance, an essential
democratic value.

Barak argues that while it is pertinent the ¢imtty earn and retain public
confidence that objective is not to be pursuedughothe type of accountability
process required of the legislative and executhamdhes of government. It is to
be achieved through - to use Dyzenhaus’ termingltiglelity to the law®® rather
than seeking to ‘bring about a result the publisides.?® Premised on the distinct
character of the judicial function and the mannkrcamposition of its offices
which advises more circumspection in matters (iiclg accountability) relating
to the judiciary, Barak’s observation is well madéowever, Barak fails to
articulate what constitutdaw that the judiciary is expected to uphold. Would the
judiciary be in breach of its duty when it refuses apply law lacking
substantively in morality though enacted in commi@ with procedural
requirements? It can be argued that law would belaw if it reflects the moral
conscience of society.

In the pursuit of judicial accountability, it iseful to approach the matter on the
premise that the institutions of state are bounéalaywhich stands outside of and
above all institutions. The political branches &rde held up to scrutiny through
the instrumentality of democratic accountabilitheTjudicial branch on the other
hand is to be held up to scrutiny through its adlege to law. This is what the
judicial oaths of office require. This comes thrbuigp the insight offered by
Dyzenhaus on the legal hearings of the TRC in Sd\ftica. What is to be
considered as law and fidelity, to which judges laoeind, is an approach that

accords recognition to reciprocity between thersuénd the ruled®

C Isiguzo “Ekweremadu: Nigeria Gets New Constitatidext Year - Senate to Begin Zonal
Consultation SoonThis DayOnline (Abuja Sunday 2 September 2007).

87D Lloyd The Idea of LavjfPenguin Books Middlesex 1991) 210.

8 D Dyzenhausludging the Judges, Judging Ourselves: Truth, Reitiation and the Apartheid
Legal Order(Hart Publishing Oxford 2003) 183.

8 Barak note 15 supra at 60.

%0 Dyzenhaus note 88 supra at 183.
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Law must be in accord with thall of society and the judge can only be true to
the discharge of his duty if he is not withdrawonfr society while maintaining an
objective distance from it in his judicial determifons. Again, Barak seems to
have conceded this point (albeit in a limited sg¢nseen he states that ‘there
should be no wall between the judge and the sodietyhich he operates® The
challenge would appear to be what constitutes gpate distance.

The point then is that judicial independence hbugot to serve as a shield
against giving public accountability of the judicrale for its conduct during an
authoritarian period. An account of the judicialeraluring the period provides
opportunity for an assessment of whether the jadjcidid maintain its
independence at the relevant time. In other wovass the judicial function
performed in a manner that accorded primacy todawequired by judicial (oath
of) office? Or, in the converse (and this is thexciof the matter), did any
extraneous but contextual factor intervene to camgse judicial independence
properlyconceived? The necessity for this would appearesatfent.

Judicial immunity is closely tied to the indegence of the judiciary and is
usually regarded as an integral part of the lattennsider it separately to allow
for more focus on why it should not stand in theyved judicial scrutiny in
transitions.

4.2 Judicial Immunity

Judicial immunity from suit probably represeritee boldest measure for
securing the independence of judicial officers.hailigh judges are not the only
officers of state invested with immunity from suibr official acts, the
ramifications for judges are the most extensivén@gknto consideration their near
permanent and all embracing dimensions. The natujedicial immunity from
suit has led to the view in some quarters that ihitension with the rule of la¥.
This may well be an overstatement of the mattenwéi@r, there is cause for
certain concern underlying the position.

In this regard, it serves to recall that memhmrthe executive and legislature
are almost always liable to prosecution (at leasteapiry of their electoral
mandate) for corrupt practices in office. But jusigere usually permanently
immune from prosecution or civil suits in the condaf their office and exercise

of their judicial powers. This is attributed to theed to extinguish any threat of

°1 Barak note 15 supra at 60.
%2 R C Waters “Judicial Immunity vs. Due Process: WiShould a Judge be Subject to Suit?”
(1987) 9 (2) Cato Journal 461, 462.
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litigation on the judge for performing the normainttions of the office. The
position is based on the proposition that the gmpeite remedies for judicial
misconduct are ‘structural, namely through appeatsl in extreme cases,
dismissal from office”

In essence, the nature of the judicial functommfers a duty on judges that
requires an independence of ‘mind’ that addressssfito ensuring justice
according tolaw. It rises above the whims of individuals as walliastitutions
and patrticularly one that trumps the common wealeler, the allegation that
the judiciary has been complicit in the violatiasfshuman rights by the state (to
which | return later) under an illiberal regime pports a case for accountability
for what could well amount to judicial abdicatiohits role. By this is meant a
situation where the judges had deviated from kegfate with their judicial oaths
of office which required the discharge of the fuoics of their high office in a
manner that upheld the constitutional values ofcinentry as against the wishes
of authoritarian rulers. Whether this is factualhe case or otherwise has to be
tested through a process of public accountinghatléast, to set the records
straight.

Scrutiny of the judiciary through @uth-seekingprocess during a period of
fundamental political change as proposed in thigysis distinct from subjecting
individual judges to the indignity of civil suiteif their judgements. The positive
values of judicial immunity (and more broadly, ipgadence) notwithstanding,
an absolutist interpretation of it could serioushdermine other equally important
societal values?

Accountability for the role of the judiciary governance during an authoritarian
period is also relevant because of certain stasdandl societal expectations of
the institution. Where such expectations are ndt m&ads to the lack of public
trust and confidence in the judicial system whishfatal to societal cohesion,
peace and development. Since the judiciary commaralther the money
controlled by the legislature nor the force at sieevice of the executive, public
confidence is at the heart of obedience to judidetisions? In particular, the
dynamics of transitional justice lends itself torkéa’s argument that the claim to
judicial independence must be balanced againsahbittdicial outcomes® In the

event there is some measure of consensus thatudh@aj function has been

% Karlan note 62 supra at 539 and Waters note 9thsatp}70.
% Karlan note 62 supra 539.

% Gleeson note 22 supra at 1-2.

% Karlan note 62 supra at 558, emphasis added.
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conducted in some inappropriate manner, the needaich beyond the shield of
judicial immunity assumes an imperative. It is hard task undertaken to

establish such a state of affairs in transitiorieties that had laboured under
authoritarian rule, war, institutionalised discnmation like apartheid or other

forms of substantial social displacement.

The jurisprudence of transitional justice rewsvaround the restoration of
rights, justice and the rule of law. Teitel hasawbthat one of the key features of
transitional societies is a fundamental inquinpitite legitimacy of existing and
inherited societal institutions including the judity.’’ Such an inquiry is not the
least bit compelling where any of the institutiassviewed as victims of the
authoritarian period.

4.3 The Judiciary as Victim

The judiciary as an institution, much like ottegms of a democratic society,
may be a victim of authoritarian rule in the samaywpolitical institutions
(executive and legislative) were displaced by wrmjitrule in Africa and Latin
America. It may even suffer in more individualisedys like the fate of judicial
officers in Rwanda in the course of the genocidthat country. As a result, it is
possible to take the position that the judiciatitnion ought to be excused from
accountability in transition as a victim. But thetim-argument quickly loses
force when it is considered that a truth-seekingcess is basically designed in
part (if not essentially), to ease the burden ofivis- individuals and groups (it is
not been suggested that institutional victims aexlpded) - of rights violations
by providing a forum for a narration and acknowlkexhgnt of their sufferings.

Further, where the choice of the truth-seekingcess is made to establish a
credible record of violations of human rights vigas and subversion of the rule
of law with a possible view to social acknowledgemeeconciliation, reparation,
and fostering rule of law, no institution of staesgst that avowed to upholding the
rule of law, should be insulated from scrutiny. Sh$ imperative, if only to
ascertain that the judiciary, like other institmigothat have functioned under
abnormal conditior§ is retuned to the aspirations of society in th@sition from
authoritarianism to democracy.

An inquiry into the propriety of the judiciable or the judiciary being required

to tell its truthsin a transition process is germane to obtainimgrapleterecord

"R G Teitel ‘Transitional Jurisprudence: The Rolé.aw in Political Transformation (1997) 106
(7) Yale L.J 2009, 2030.
% Teitel note 97 supra at 2079.
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of a period of gross violations of human rights angunity in a nation’s history.

It could possibly achieve more. Such endeavourtiragpotential to ascertain the
justification (some insist in the face of insurmtabie constraints) for the course
of judicial governance in the period. This perspects relevant in view of the

concession by a notable protagonist of the relevavfctruth commissions in
transition that ‘moral or meta-ethical debates fel@@ctly into jurisprudential

questions about whether and to what extent lawn e@medomestic systems-
provides meaningful guidance for the judges wholement it.*

What is the role of judges in authoritarianism dictatorship? Are they
‘unconstrained moral actors or bureaucratic fumeiees effectively bereft of
discretion, because the law tells them what tordblaaves them no choice to do
otherwise?® Should the judicial function be insulated from tHietates of
changes in society? Or should the judicial rolerba state of flux, subject to the
vagaries of its environmertf? These are by no means easy questions to answer
and there have been ongoing debates on them aatédatsues on the judicial
function, all emphasising the crucial role of thdigiary in society. A process of
scrutiny is arguably well positioned to addresséeoncerns.

Scrutiny of the role of the judiciary in the el of democratisation has the
potential to promote the realisation of instituabtransformation at the heart of
the transition process. The South Africa transitiprocess attempted such
scrutiny. Happily, the precedent set by the SouticA Truth and Reconciliation
Commission (TRC) in this regard is the subject ofiacisive evaluation by
Dyzenhaus. In his aptly titled bookydging the Judge’$? he has addressed the
response of the judiciary to the truth-seeking psscthat was at the centre of the
country’s efforts to recover justice for victimsdaachieve reconciliation in its
transition to popular democracy.

4.4 Judging the Judges?

The South Africa TRC blazed the trail in redues the judiciary in a
transitional society to give a public account dfiitstitutional role in the period of
its mandate. That attempt was all but roundly rigalifoy the South African
judiciary. Unlike the various professional bodiepresenting lawyers (barristers,

advocates and solicitors) no serving judge, despjteated requests, turned up at

% K Asmal ‘Truth, Reconciliation and Justice: TheuBoAfrican Experience in Perspective’ 63
(2000) Modern Law Review 1, 2.

"% bid. at 5.

191 Barak note 15 supra at 25.

192 hyzenhaus note 88 supra.
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the scheduled three-day public ‘Legal Hearing’. Jidiciary contended in the
written memorandum submitted- ostensibly on itsatfenby Justice Michael
Corbett (then Chief Justice of the apartheid dredt the proposition was plainly
unworkable and in outright violation of the muchreted principle of judicial
independence. The argument was further advancetiebyudiciary that a past-
focused enquiry threatened progress and couldadisihe march into the future.
Thus, the judges stayed away and their failurettiend was strongly deprecated
by Dyzenhaus who described it as the ‘most conspisdeature’ of the special
three-day public hearing§?

It was also argued for the judiciary that it wagpracticable for the TRC to
embark on the exercise that would require a caseabg assessment of records in
the absence of counsel. In all events, the recaddldeen impressive particularly
in view of parliamentary supremacy. ‘There waslditto be gained from
lamenting the past® This position, canvassed by Chief Justice Corbett,
Dyzenhaus notes, is clearly in ‘tension’ with tlediance on the same records by
Corbett as the basis for his contention that pudticountability of the judiciary
in South Africa was not necessary since they retheslthe judiciary had in fact
performed creditably.

The TRC Legal Hearings were regarded by the Cissian itself as the most
crucial of a series of special hearings in viewha place of law under apartheid.
Lawyers and the judges were brought under scrutnytheir role in applying
apartheid law. Lawyers and more so judges, it vilaged, failed to exercise their
discretion when they could have in their interptieta and daily application of
discriminatory laws. For Dyzenhaus, the judges hadexcuse for upholding
unconscionable apartheid laws. He challenged tb@,vtanvassed in the written
submission of the judiciary, that judges were ‘cipewered’ in the face of
parliamentary sovereignty.

Support for the position of the judges is lodate the plain-fact approach to
judicial interpretation. The plain fact approachaasinterpretive approach to law
states that ‘the judicial duty when interpretingtatute is always to look to those
parts of the public record that make it clear whatlegislatorsas a matter of fact
intended. In other words, judges are to determine the lawtlee letters ‘without

permitting their substantive convictions aboutigesto interfere*

193 pyzenhaus note 88 supra at 30.
% bid. at 46.
195 pyzenhaus note 88 supra at 16.
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Judges who subscribed to this view under thecpie ofthe plain factrule of
interpretation were guilty of ‘judicial derelictionf duty.” He insists that the duty
of judges is to maintain the rule of law that reqsijustice to be done at all times.
Faced with the option of participation as agaiegtating or relinquishing judicial
office, he takes the position that opting out af fhdicial function by reformist
(liberal minded) judges was not to be preferred.

According to Dyzenhaus, it is the duty of judgesuphold ‘moral ideal$®
even in the event that they may have their decssioverturned by appeals or
trumped by countermanding legislation. That waseiality, the practice of the
legislature during the apartheid era. Nonethelgghcial resistance to apartheid
laws through a purposive approach that gave prinl@@ommon law principles
of equality, equity and fairness could at leastcpldéhe government in a very
uncomfortable position though it was most unlikedyalter government policy.
Such conscientious objections had the potentigblé@e the government in a
position where it would, through legislation havadhto admit it was operating
outside rather than within the confines of the fléaw.

Countermanding judicial decisions by legislatiarpotent challenge to judicial
conscientiousness in this way, he insists, woalkhetter exposed the system of
apartheid for what it really was; the antithesishe rule of law. It amounted to a
lack of ‘fidelity to law’ to enforce discriminatoriegislation which were against
morality or good conscience because that wouldntighatical tolaw. This is the
proper course for judges to follow even in the fateobvious defiance by the
other arms of government, if judges were to bellbydheir oaths of office and
the course of justice.

Dyzenhaus argues further that where the histomeabrd strongly suggests
judges have failed in upholding their oaths of adfito maintain fidelity to law
(and his conception of law is one indivisible fromorals), they ought to be called
to account for their failure. He posits that in Iswituations, recourse can not be
had to judicial independence as a shield. Indeps®lef judges he maintains will
not be compromised by an ‘account... of conduct whtompromised their

independence®’

% bid. at 161
97 byzenhaus note 88 supra at 59.
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Interestingly, the truth commission in Gh&fa(one of the immediate
successors of the Oputa Panel in truth-seekingtiiea did hold special hearings
for the Legal Profession. The country’s experiemeevides support for the
proposition that whether or not the judiciary isnsmlered a victim of gross
violations of human rights in conflicted societishiould not preclude an
examination of its role in governance in the peraddconflict or authoritarian
rule.

While it is largely true that the specifics bketexperiences of no two societies
are exactly the same, it is significant to notet tBdnana shares more than a
passing similarity with Nigeria in many ways. Thes®lude the fact of
heterogeneity characteristic of many of post- Bhitcolonial states. There is also
the fact of the experience of authoritarian rule tiee better part of its post-
independence period. Close scrutiny further digclsisnilar political and social
conditions as well as justification advanced by thiitary class for political
intervention in the two countries.

Providing additional empirical bases for anabit comparison, Ghana's
judicial and constitutional arrangements duringpgkdod were not only similar to
Nigeria’s, the judiciary in both countries facedhsar challenges of adjudicating
in the context of military authoritarian rule foxtended period$>® Like the
Nigerian truth-seeking process, the nine-membernaission was chaired by a
retired Supreme Court Justice, K. E. Amua-SekyiatT@ommission made the
significant finding that the judiciary at some p@inin the country’s post-
independence history was intimidated into giving itg role in restoring the
violated rights of citizen§'°

In sum them, it is useful to clarify that what being advocated on public
accountability of the judiciary is a full account their judicial role in the past.
Even as a close reading of Dyzenhaus on the Legatiis of the TRC shows,
the inquiry is not sought on an accusatory or judgetal premise. It is not so
much to judge the judges’ as been wrong in their actions or @ndgnts (even

198 Established as the National Reconciliation Comimissby the National Reconciliation
Commission Act of 2002 (Act 611), entered into foon January 11, 2002.

199 prempeh note 38 supra at 1244. See also F OdwcotRiling a Divided Nation through a
Non-Retributive Justice Approach: Ghana's Recoaiiin Initiative” (2005) 9 (1) The
International Journal of Human Rights 327, 334-338 also C Ogbondah “Democratization and
the Media in West Africa: An Analysis of Recent Gttutional and Legislative Reforms for Press
Freedom in Ghana and Nigeria” (2004) 6 West Affeview 1.

119 Report of the National Reconciliation Commissi@héna) Volume Chapter 2, 77, 83 (October
2004) hereafter Ghana NRC Report.
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though there may be many or some instances of)thRather, the objective is to
achieve two important aims in the context of traosi The two objectives
marginally appear correlative but are indeed distin

The first is to obtain a record of judicial ady during a period of
misgovernance and gross violations of human rigbtan institution of state. In
this regard, obtaining an account of the judicialerserves to provide ‘as
complete a picture as possible’ of past governaniis. may of course disclose in
part that the judiciary itself was a victim of vations of human rights and the rule
of law and such disclosure is itself relevant. Bus only an accounting in the
first place that can lead to such a finding andama priori position that the state
of victim-hood should be assumed or justifies uonaotability of any institution
of the state, in this case, the judiciary. The sdcaspect is the potential for the
scrutiny of the judicial role in the past to fatgte transformation of the institution
in the context of a new resolve to move societthandirection of change and new
beginnings. While this second aspect of the mattay be incidental (at least,
indirectly) to the first point, it is a separateeorThe one looks at the past, the
other projects reflexively, into the future. Thukat there is ‘nothing to learn’
from the past does not detract from the societditrio know in the present. But
an important dynamic is that when the two issues taken together, judicial
accountability for past conduct can be considereédbaing directed at
strengthening, rather than undermining judicial ejpendence, as argued by
objectors to a public accountability of the judicrale as advocated in South

Africa.

CONCLUSION
The purview of accountability in transitions &tigto be extended to the

judiciary in recognition of its role in governanas the third arm in the tripod of
state institutions. Public accountability ensuresmprehensive accounts of
governance in post-authoritarian societies thatessential to charting a
transformative agenda for all the institutions @fte. Institutional transformation
is at the heart of the aspiration to reinstitute thle of law in post-authoritarian
contexts. Further, it is recognised as a componétihe right to restitution for
victims of gross violations of human rights in pasthoritarian and post-conflict
societies.

Traditional notions of judicial independencerdgiobjections to public

accountability of the judiciary, setting it apart the accountability paradigms
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applied to the other arms of government. Objectionsidicial accountability are
rooted in conceptions of the judicial function iipdral democracies (distinguished
by the absence of social upheavals) to the neglette dynamics of law and
justice in transitional contexts.

In view of the concession that the interpretrede of the judiciary is not
immune to the vagaries of time and place but ratbatingent on it} fixation on
a univocal judicial paradigm for all climes and ipds is misplaced at best. The
case for public accountability of the judiciaryfisther accentuated in transitional
societies where there is (as is usually the casegtdor implicit complicity on the
part of the judiciary for gross violations of hunvaghts violations. A study of the
judicial function in such societies serves to aadeaour position on the salience of
accountability of the judiciary for the past in bBusocieties. The Nigerian
transition to civil rule after decades of militamythoritarianism provides just the

context for such a study.

11 Barak note 15 above at 25.
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Chapter Three
JUDICIAL ACCOUNTABILITY IN POLITICAL TRANSITIONS: THE NIGERIAN

CONTEXT

INTRODUCTION
It is utopian to expect that the judiciary ispable of curing all the ills of

societyr Conceding the reality does not detract in anywaynfits potential role
as an important agent for social change. It islighlikely that any of the other
branches of government can independently cure elleof society. It is also
doubtful that the collaboration of the three brasttan (even with the best
intentions) lead to the realisation of that aspratonsidering the complexities of
social arrangements in contemporary society. Howaw&hould be safe to posit
that effective cooperation of all three branchesiiddikely enhance the quality of
individual and collective social well-being.

A critical assessment of judicial impact on ttwurse of governance and the
exercise of state powers ensures that the judicgagonfronted with its role in
governance and facilitate its institutional tramsfation where required. In
Chapter Two, | argued a case for the relevancevaerits of accountability for the
judicial role in previous governance in transitigenerally. The basic premise for
that argument is the proposition that the judiciasyone of the institutions of the
state participates in governance at all times artchnsitions where accountability
of governance is pursued, it should extend as gemait principle to the judiciary.

In this chapter, | evaluate the impact of thdigial function on governance
utilising some of the theoretical principles set muChapter Two. The utilitarian
value of such assessment lies in ensuring thatjtitieiary takes its fair share of
the credit’ for the state of affairs in society. e€lTjudicial ‘fair share’ on close
scrutiny could be on the debit sitiéMore than that, it provides the basis for
articulating a programmatic transformation of thdigial institution, where such
is established, in line with the recognised need siocietal reconstruction of

'A Barak “The Supreme Court, 2001 Term- ForewordJ#dge on Judging: The Role of a
Supreme Court in a Democracy” (2003) 116 (1) Hattaw Review 19, 46. But Compare O Oko
“Consolidating Democracy on a Troubled ContinentChAallenge for Lawyers in Africa” (2000)
33 Vanderbilt Journal of Transnational Law 573. &tgues with much vigour, the rather suspect
proposition that lawyers are ‘well suited to soltt/ee problems that the transition from
authoritarianism presents.’

2T | Ogowewo “Self-Inflicted Constraints on Judici@overnment in Nigeria” (2005) 49 (1)
Journal of African Law 39.
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complicit pre-transition state institutiong.o contextualize the argument, | focus
on judicial governance and accountability withire tparadigms of Nigeria’'s
transition to democracy after decades of authdeitarule. | analyse specific
issues that necessitate accountability of the jadicdn the context of Nigeria’'s
political transition. It has been stated earlietttinere were unresolved allegations
of complicity for violations of human rights againthe judiciary in Nigeria
because the Oputa Panel omitted to engage withattpact of accountability for
the past in its work.

The judiciary like any other institution oughttrio loathe taking the credit for its
positive contributions to the course of governamaecel the exercise of state
powers. In the same way, basic principles of ecaiiy commonsense dictate that
it should submit itself to criticisms for its fares. Accountability of the judiciary
is relevant at all times. However, it assumes #ueine of a compelling obligation
in transitional contexts, particularly where thesesubstantial basis to adduce
complicityto the judiciary for a situation of subversion @naocratic governance,
sustained, gross violations of human rights anclimity on the part of the state.

In proceeding, | set out a legal premise foloaatability of the judiciary for the
past in the Nigerian context. | then discuss theoawtability gap in judicial
governance in Nigeria’'s transition. This is follavéy an examination of the
judicial function in authoritarian contexts. | thenove on to analyse the bi-
dimensional issues that necessitate accountabiflitiye judiciary in the context of
Nigeria’s political transition. These are of a legaisprudential and sociological
nature. | conclude that the accountability gap witspect to the role of the
judiciary saddles the transitioning society with @mtransformed judiciary. The
absence of transformation in the wake of the malitiransition in the country

threatens not only the rule of law, but also tla@sition project as a whole.

2. THE TRANSITION JUDICIARY: A LEGAL PREMISE FOR ACCOUNTABILITY

Scott has noted that in discussing accountghdues, it is germane to address
three distinct questions. These are identificatibwho is to be held accountable,
to who is it due, and for whdt?Call these the ‘premise or basis for
accountability.” The case for accountability of thediciary in transitional

contexts benefits from the adoption of Scott’s moBailure to delimit the scope

% F Ni Aolain and C Campbell “The Paradox of Traiositin Conflicted Democracies” (2005) 27
Human Rights Quarterly 172, 181.

“ C Scott “Accountability in the Regulatory Stat€000) 27 Journal of Law and Society 38, 39-
40.
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and process of desired accounts potentially impédueslarity of the discussion.
Thus, perhaps by far the most challenging aspeatoduntability of the judiciary

in the context of transitions is delineation of wieato be accounted, by whom
and for what? There is yet little by way of stataqgtice to assist the formulation
of conceptual responses to the foregoing critEslies.

That said, however attractive it may seem, in #ge of globalisation, to
articulate a universal model for accountabilitytoé judiciary, prescription of a
model for such accountability in societies in tiioss is potentially a difficulty
endeavour. Societies in transition from one formtroiibled past or the other
predictably have varied experiences. Local dynaraia national specificities do
not encourage prescriptive models for accountghatitthe judiciary for the past
in transitional contexts. Experiential accounts tife implementation of
prescriptive economic ‘restructuring’ programmegelithe Bretton Woods
institutions imposed Structural Adjustments Progrees in Africa as against Asia
aptly demonstrates this pomiClearly, the development of international norms
and standards are commendable. They establish inaniks of best practices and
set out evaluative standards for national developmidowever, in addressing
transitional justice issues, it has been recogreseticonceded at the highest level
of the international system, that the imposition‘midel’ approaches to the
neglect of contextual peculiarities may be coupteductive®

Further, the complexities that attach to theigwd institution suggest
prescriptive or imposed models may unravel, rathan advance the quest for
accountability of the judiciary for its past role governance. It is arguable that
the role of the judiciary and the constraints itynieave had to operate with in
large-scale and high-intensity armed conflict l&keivil war (as was the case in
Liberia and Sierra Leone) may significantly differ a low-intensity armed
conflict in apartheid South Africa. The dynamics lmdth cases may yet be
different from the judicial circumstances underhauitarian regimes in Latin
America, Ghana and Nigeria for instance. The fAgemocide in Rwanda (which
also targeted the judiciary and the legal profesaas a whole) would likely

impact in a marked way on judicial accounts in tbatintry. Notwithstanding

> A A Ali “Structural Adjustment Programs and Poweih SubSahara Africa 1985-1995” in T
Mkandawire and C Soludo (eds.)African Voices on Structural Adjustment
(IDRC/CODESRIA/Africa World Press Ottawa 2002).

® UN Security Council Document No.S/2004/616, Remdrthe Secretary —Generdlhe Rule of
Law and Transitional Justice in Conflict and Posirflict Societies latldvailable at:
http://www.daccessdds.un.org/doc/UNDOC/GEN/N04/298?DF/N0439529.pdf?OpenElemént
10th October 2005). See ‘Summary’ and pages 6-7.
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these problems, general principles may be outliioedhe contentious process.
One such key principle should be that the approsxhbe adopted for
accountability of the judiciary be context-drivesther than a ‘one-size-fits-all’
model.

Related to the above is that judicial accouttsibof a public nature ought to
take in to consideration the level of developmdrihe legal institution in relation
to other arms of government. Here, the trainingudicial officials, the reliance or
otherwise of the citizenry on judicial processemilable judicial resources, the
operative judicial environment, the tenure of juslgetc, could have some
resonance for judicial output and the role the qiamty played (or was
incapacitated from playing), in authoritarian arahfticted societies. Was there
judicial independence (or an appreciable leveludligial independence)? Were
judges adequately trained? Was the judiciary adetyjuunded and judges secure
in their tenure? All of these are issues relevanthe disposition of the judicial
function. Setting evaluative critere priori for otherwise largely context-driven
dynamics can be as problematic as to be unproauctiv

It may not be impossible to determine or asaettze state of relevant factors in
a pre-accountability environment. However, the pogmains that a relativist
approach may better serve the process of accolitytahi general and judicial
accounting in particular. It is plausible to sugg#sat relevant factors to be
considered in an inquiry in to the judicial rolegbti to include the incidence of
wide spread corruption, lack of independence, ilgiion of authoritarian,
despotic or discriminatory rule (as was the cas&omth Africa), all of which
were the norm for the most part of Nigeria’'s pagtdpendence history.

In view of the centrality of constitutions intiaulating socio-political and
economic reconstruction in democratisation and sitexm arrangements,
constitutional supremacy commends itself as a gidlalsis for accountability of
the judiciary for the past. In the Nigerian contegbnstitutional supremacy
provides a functional approach to the issue ofgatliaccounting for its role in
governance during the pre-transition period. Theido@remise for this is the
centrality of the constitution to the existencetlod country as aation state. In
reality, the Nigerian polity is aationof ‘nations.” Like many other post-colonial
African countries, it is an amalgam of largely arstally independent, sometimes
hostile ethnicities within a geographical territonyoluntarily ‘united’ by British

86



colonial power. Thus a viable basis for normative accountabilifyat state
institutions must be neutral in both origin and teoh to ground and sustain its
legitimacy.

In terms of its constitutional history, the Ip@g®dence Constitution of 1960 in
particular (and its successors in varying degrespjred to provide a rallying
point for establishing a functional state compusiteterogeneous ethnic identities
and diverse interests. Specifically, fears of dation by ethnic minority interests
led to the setting up of the Sir Henry Willinck Comssion in 1956, its
recommendation and ultimate inclusion of fundamlehtaman rights in the
Independence Constitution of 195 similarly led to the adoption of a federal
political arrangemert.

Nigerian society has always expressed a fouowtipreference for express
constitutional guarantee of rights, justice andoactability. This is reflected in a
preference for constitutional supremacy as sodhesountry attained republican
status in 1963. It could be hardly otherwise, gitr@absence of a historical sense
or culture of shared nationhood which could haveegated or institutionalised
political and legal conventions for a modern state.

In this regard, it is significant to note thatthe political transition away from
authoritarian military rule, the judiciary, partlady at the highest levels, has had
constant resort to the concept of constitutiongreonacy. In several cases (some
of which are discussed subsequently in this stuth®, Supreme Court has
asserted the supremacy of the constitution asd@afuental principle for resolving
inter-institutional conflicts in the Nigerian stat®

Thus, in addition to the principle of comprehgasaccountability enunciated in
Chapter Two, the arguments here adopt constitutisnpremacy as the legal
basis for judicial accounts for past judicial coatm the country in the country as

part of transitional justice measures. As statetlegathis is in recognition of the

" F R A Williams “Fundamental Rights and the Prospdor Democracy in Nigeria” (1967) 115
(7) University of Pennsylvania Law Review 1073, 4076.

8 P C Aka “Nigeria since May 1999: Understanding Brazadox of Civil Rule and Human Rights
Violations in Nigeria under President Olusegun @b#s’ (2003) 4 San Diego International Law
Journal 209, 215-216.

° IDEA The Role of State Constitutions in Protecting MityorRights under Federalism:
Dialogues in Support of a Democratic TransitionBarma (International Institute for Democracy
and Electoral Assistance) 46-52.

19 See for instancattorney-General of Abia State & 2 Ors v Attornegr@ral of the Federation

& 33 0Ors(2006) 7 NILR 71, 1 available at: http://www.nicgetaw.org/LawReporting2006.htm
andAttorney-General of Ondo State v Attorney-Genef#he Federatior{2002) 6 S.C Pt 1, 1. In
both cases the Supreme Court affirmed the centr@flitonstitutional provisions as the normative
precept for ensuring legitimate exercise of powethe respective levels of governance and
institutions in the country.
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primacy of constitutional supremacy as a fundameritandational and
organisational principle of governance in pre-amstfauthoritarian military
period in Nigeria. It must be acknowledged thoutitgat the very concept of
constitutional supremacy, central to Nigerian podependent statehood and
subsequent republicanism, was violently displaced distorted by military
adventurism and authoritarian rule. The operatminstate institutions, including
the judiciary, came to be defined in terms of thevpiling socio-political
displacement. This, it will be argued below, wasi@avith the acquiescence of
the judicial institution. Significantly however, ghrehabilitation of the principle
(alluded to above) as an integral part of the alittransition invests it with

considerable promise as a basis for accountabiligfl state institutions.

3. THE JUDICIARY IN AUTHORITARIAN CONTEXTS

The judiciary can to some extent be insulatechfthe vagaries of institutional
displacement that result from authoritarian ruléeTregular if not immediate
casualties of military rule in democratic states Hre executive, the legislature
and popular sovereignfyThe continued existence of the political branches i
incompatible with military intrusion into governancTo a large extent, the
military leaves the judiciary nominally intact, hugually severely compromised.

Why do military usurpers of the democratic-wdack the executive and
legislature but leave the judicial institution icta Two factors can be advanced
for this. The first is the legitimating functionahthe judiciary accords military
usurpation of powef The self-serving motive has been aptly describgd b
Mahmud

Usurpers appear to recognize ttgitjal pronouncements about the
nature and merits of the changecurahtum of their legislative capacity
have an impact on the legitimacyhaef new regime, because words like
“law” and “legality” function as kgs of honor..Securing judicial
recognition appears to be the kegaming political legitimacy™
Conscious of the constitutional breach its cléamand hold on political power
constitute, ruling military elites are usually aoxs to secure some measure of
popular acceptability in order to gain a semblapiciegitimacy and mitigate their

wanton illegality. Legitimacy is central to goventa. From dual perspectives,

' Ogowewo note 2 supra at 42. See also D O Aihe d&mrental Human Rights and the Military
Regime in Nigeria: What did the Court Say” (1975f2) Journal of African Law 213, 214-215.

12 0gowewo note 2 supra at 43. See also T Mahmudsfitudence of Successful Treason: Coup
d’etat& Common Law” (1994) 27 Cornell International Lawurnal 49, at 103.

3 Mahmud note 12 supra at 103-104. Emphasis mine.
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normative and descriptive, legitimacy is cruciathe ability of the ruling elite to
make valid political decisions and orders as welt@the societal acceptance of
such orders and decisiofis.Thus even the military class in its foray into
governance is obliged to secure a veneer of legayfor the effective exercise of
political power.

Besides the aspiration to legitimacy is the eatlnavoidable necessity for the
judicial institution. It is arguable that in condtato executive and legislative
governance, the more nuanced requirements of adjmih or judicial
governance are well beyond the disposition or agpat military adventurers in
power. The incapacity on the part of the militay ddminister the judicial
function dictates the need to retain the judicigrygovernance. This specialised
nature of the judicial function constitutes a pesitforce which the judiciary
ought to have utilised in the quest to maintaininiitutional integrity, uphold
human rights and the rule of law irrespective of tluress constituted by
authoritarian military rulé®

According to Mahmud, there are four possible oidor the judiciary faced
with the challenge of aoup d’etat The options are (i) validating the usurpation,
(ii) declaring the usurpation unconstitutional @mehce invalid, (iii) resignation,
thereby refusing to adjudicate the legality of themise of the very constitution
under which the court was established or (iv)déwdpthe issue a non-justiciable
political questiort® The Courts in Nigeria chose the option of validgtiand
legitimating the rebellious act, a choice Mahmud &sserted is only pragmatic in
the circumstance of military authoritarianisSfmOgowewo shares this view,
insisting though on apost hoc judicial invalidation of legislative and
constitutional acts of military usurpe's.

Military regimes, perhaps more than any othemfef government, invariably
desire a judiciary that is ‘pliant and which rensiattentive to their interest.’
Despite that, military autocrats ‘in order to belealto project an image of
legitimate political order’ aspire that the judigiaas well as judges ‘be seen to be
independent and to be operating at one remove frolitics.”® Thus it may be

"M Zurn “Global Governance and Legitimacy Problen{€004) 39 (2) Government and
Opposition 260.

5T | Ogowewo “Why the Judicial Annulment of the Gtitution of 1999 is Imperative to the
Survival of Nigeria’s Democracy” (2000) 44 JourpélAfrican Law 135, 157-159.

16 Mahmud note 12 supra at 100.

' Ibid. at 72-73.

®*0gowewo note 15 supra at 153-158.

¥ M Loughlin Sword & Scales- An Examination of the Relationdiépveen Law and Politics
(Hart Publishing Oxford 2003) 62-63.
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rather simplistic to justify judicial acquiescentme military authoritarianism (as
some constitutional law scholars have sought toato}he basis of the latter's
complete control of the powers of coercion and g@iged self-sufficiency’ The
recurring preference of usurpers for preserving jindiciary in virtually all
instances of military incursion into power in pastonial commonwealth stafés
suggests the self-sufficiency claim is at best @ted. Following this situational
analysis of the judiciary in authoritarian context® should now turn attention to

the judiciary in Nigeria’s transition.

4. THE ACCOUNTABILITY GAP

In spite of the precedent set by the South Afi&kRC and its aspiration to be
seen as modelled after it, the Nigeria truth-segkinocess, the Oputa Panel,
neglected to focus attention on the judiciary. Tgto that failure (with the
seeming acquiescence of civil society), human sigfmbups, the legal profession
and the Nigerian public missed the opportunity tevelop the theme of
establishing theruth about judicial governance in the country. Theuialof the
Oputa Panel in this regard is rather intriguingysidering the Panel held special
hearings for the Police and the Prisons Servicstititions that constitute an
integral part of the criminal justice system.

As noted in Chapter One, the Nigeria Police Eoand the Nigeria Prisons
Service had the legal profession, lawyers, magestrand judges, to contend with
in the execution of their duties. With regard te thotorious phenomenon of
prison congestion as stated in Chapter One, therMidPrisons Service was quick
to point out that it was a hapless victim of themaed orders of magistrates and
judges. Notwithstanding, the Oputa Panel (presuynéblinvestigate petitions
alleging gross violations of human rights of deggirindividuals in the various
prisons), summoned the Prisons Service to give aooumt of its role in the
violations of human rights in the country. Yet jbdiciary and the broader family
of the legal profession were not.

Was it the consensus that the judiciary was aswictim of military
authoritarianism? Could it be a deliberate attetoshield the constituency of the
majority of the Panel's members including the amain, from possible unsavoury
public scrutiny? This last, suggesting the possybdf institutional loyalty or bias
on the part of the panel members appears unlikelyjew of the unquestioned

20 Mahmud note 12 supra at 104.
%L See generally, Mahmud note 12 supra where he eesnsieven incidents of military incursions
into power in six countries in Africa and Asia.
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integrity of the members as a whole and the chairmagparticular. There is the
additional fact that at inception, the Oputa Pdmedt consultative forums with
diverse interests in the Nigerian society includihgman rights and non-
governmental organisationsacaiculate an agenda for its work.

From a comparative perspective, it is relevantetall that the chain of events
leading to the South Africa TRC Legal Hearing wat s motion by the
submission made to the TRC by a human rights lawlleging injustice on the
part of the judiciary in the apartheid éfaNo petition or submission of similar
purport directly challenging the judiciary is orcoed to have been made to the
Oputa Panel. But should the omission on the path@fOputa Panel be excused?
This is an important question considering that@mana National Reconciliation
Commission (instituted after the Nigerian process),alluded to earlier, held a
Legal Hearing similar to the South Africa TRC. TGbana NRC Legal Hearing
was conducted without a petition of the nature spatrred the latter’s inquiry.

It would appear the Oputa Panel maintained dede® silence on judicial
governance as a deliberate policy. It may havestitsfied that the report of an
earlier inquiry on the state of the Nigerian judrgi constituted sufficient scrutiny
of the institutior® The inquiry, instituted by the late dictator, GexleSanni
Abacha was headed by another respected retirecei®epCourt Justice, Kayode
Eso, with the report named after him. It did expssme unsavoury details about
the judicial institution in the country. Suffice say however that the inquiry was
about thestate rather than theole of the judiciary during years of military
authoritarian rule in the country. It was by no mean attempt at public scrutiny
of the judiciary for its past conduct. In any catbe latter remit was temporally
beyond the purview of the Eso Panel that was domesti by and conducted under
military rule. Thussatisfactionon the part of the Oputa Panel in this regardaoul
be regarded as misplaced and out of tune withitranal justice considerations.

It could also be argued for the Oputa Panel tinate was not in fact a public
demand for the inclusion of the judiciary in theth-seeking process. This is
however due, not so much to the fact that the jadicenjoys a reputation of
probity. Nor is the exclusion a definitive indicatf public satisfaction with the
existence of judicial independence, its accountgiok lack of complicity for the

suffering inflicted on the Nigerian society by ddea of authoritarian rule.

22 D Dyzenhausludging the Judges, Judging Ourselves: Truth, Reitiation and the Apartheid
Legal Order(Hart Publishing Oxford 2003).

8 The Panel in fact recommended full implementatibthe report that again remains unheeded
till date.
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Rather, the absence of such a public challengespradd for the truth-seeking
process to involve the judiciary would appear tocbenected (at least in part)
with the origins of the predominant segment of ithaitution (the common law
courts) and perceptions of it in Nigerian society.

To the average citizen, the judiciary, to a éagxtent, constitutes one of the
most prominent symbols of a colonial heritages lisually considered as being at
some remove from the regular day-to-day activitiethe common folk. Even in
the post-authoritarian period in Nigeria (as elseswehin Africa), the courts
continue to suffer from a serious ‘social legitipadeficit enjoying recognition
within a much circumscribed segment of sodiégnd certainly much less than
the two political branches of government. The jiadisation of politics
(discussed late?) would appear to have generated a newfound bortzihgeen
the ‘ordinary’ citizen and the judiciary. But aslMdecome evident, the turn to the
judicial moderation of the turbulent political pess has been largely a matter of
expedience. From a pragmatic point of view, thenea other institution to turn to
in order to salvage the polity from descent in baas. The fear is rife in the
country that socio-political chaos will provide excuse for the military to return
to power. In any event, the current recourse tojtigécial intervention in the
political process does not account for the judigedrs of the locust in which the
judiciary was largely a distant institution frometiman on the streets, enforcing
laws that were considered at best alien to the nitygjo

Beyond localised and society-specific perceptiohthe judiciary as an alien-
imposed elitist institution, the failure of the QawPanel to focus on the judiciary
may be situated within the trend of political traio$ agenda in general. There is
a general tendency to elide the critical issueagbantability of the judiciary in
political transitions. State practice and to somxem, theoretical conceptions of
democratic transitions in post-authoritarian soeegetin particular (where the
judiciary survives military or one party rule), peot a ‘let-the courts-be’ attitude.
As far as the proper functioning of the judicianythe post-authoritarian period is
concerned, proponents of the democratic agenddlyisaatent themselves with
making textual constitutional provisions stipulgtifor in cases where such had

existed in suspension like Nigeria, reaffirminggligial power and independence.

2 H K Prempeh “Marbury in Africa: Judicial Reviewdathe Challenge of Constitutionalism in
Contemporary Africa” (2006) 80 Tulane Law Reviewd921301.
% See Chapter Six infra.
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They do so in the belief that such steps are adeduathe judiciary to take on
the enormous challenge of upholding the constitLifo

The practice of incomprehensive accountabilgydascribed above is similarly
discernible in the approach of international bodwsose remit commends
efficient and independent judicial practices. Thestitutional focus compels, or
at least, encourages them to get involved in jatliceformation as part of
institutional restoration processes required imditzonal societies. An apposite
case in point is the ongoing collaboration of thated Nations Office on Drugs
and Crime (UNODC) with the Nigerian judiciary aralM enforcement agencies.
The UNODC programme being implemented for ensujudlicial integrity and
capacity in the country has conspicuously negleateaduntability of the judiciary
for past misgovernancé@.The approach is rather ironic because carefubctéin
on the judicial record, both operational and jumsiential, discloses several
issues that justify a public accounting for theigial role in governance during
the period of authoritarian rule in the countryatthieve the laudable aims of the
programme. Thus, the accountability gap remainse T$sues around the
accountability gap can be broadly categorised itwn. One is the legal-

jurisprudential dimension. The other is socio-pcdikin nature.

5. LEGAL-JURISPRUDENTIAL DIMENSION

5.1 Legitimising Military Rule

In constitutionalism, judicial review of legisian is usually conceived of in
terms of its restraint on legislative and executaation. But there is also the
crucial aspect of its legitimation of laws and d&mns of the political branches of
government. Absent judicial declarations of uncibumigbnality of such acts in
legal challenges to them, they are contra-wisestacewith constitutional validity
by the court$® In that respect, judicial review is potentiallydauble-edged
sword.

In Nigeria, the highest court, the Supreme Cdtiré Court) maintained an
ambivalent attitude to the legitimacy of militarule, right from the onset of
military intervention in the country’s politics. €hjudiciary had legitimised

military adventurism at the earliest opportunitypt@mnounce on the rebellion that

%6 Prempeh note 21 supra at 1299.

%" See for instance UNODStrengthening Judicial Integrity and Capacity irghliia Progress
Report # ZAAnti Corruption Unit Abuja and Vienna 2003).

% H K Prempeh “Africa’s ‘Constitutional Revival: Fe Start or New Dawn” (2007) 5 (3)
International Journal of Constitutional Law 46948805.
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brought the military to power in 1966. This it didlsaac Boro v Repubff¢ the
first case that tested the waters of judicial adiét towards military rule. It came
before the Court in December 1966, barely six memttier the second military
coup? in the country.

In the subsequent case@duncil of the University of Ibadan v Adamolekiin
the court decidedhter alia that the mutiny that resulted in the military ysatron
of executive and legislative powers was a ‘militéace over of the Government
of Nigeria.” Significantly it went further to hold that the take over was ofadure
that kept ‘the Constitution of the Federation alstject to the suspensions and
modifications made by the Decré@. It thus legitimised the unconstitutional,
purported ‘transfer’ of power by the Council of N&ters to the mutinous soldiers
who had murdered some key political figures inahgdithe Prime Minister,
Abubakar Tafawa Balewa.

The foundations of judicial obeisance to autfapian military rule in the
country, which became an imprimatur of most judidecisions bearing on the
constitutionality and legitimacy of military rulenithe country, was however
irretrievably laid by the Court’s decision lhO Lakanmi and Kikelomo Ola v The
Attorney —General (Western State), The Secretatpeaolribunal (Investigation
of Assets Tribunal) and the Counsel to the Tributi@kanmi Case).* The
substantive issue in tHeakanmicase was the constitutionality of Decree No. 45
of 1968- Forfeiture of Assets Validation Decreeemulgated by the Federal
Military Government (FMG). It had among others,ediled the forfeiture of the
assets of the Plaintiffs/Appellants for allegedraption in public office. The
Plaintiffs contended that the decree was null asid for been in violation of their
property rights guaranteed by the 1963 Republicans@tution operative in the
country at the time.

The Attorney-General argued on behalf of theeDdants that the events of 16
January 1966 that brought the FMG into power anenimd a revolution of the
Kelsenian type that destroyed the legal system. A& had then become the
supreme legislative authority in the country asdegislative powers could not be

29 (1967) Nigerian Monthly Law Reports 163 (decided&cember, 1966). See further on this
Mahmud note 12 supra at 70-72.

% The first military coup took place on 15 Janua®$a and dissensions within the military led to
the secondoup d’etatin July 1967. For an in-depth socio-political exatlon of military rule in
Nigeria see E Osaghderippled Giant: Nigeria Since Independengdurst and Co. Publishers
Ltd. London)

%1(1967) S.C 378 (decided 7 August 1967)

%2 Emphasis mine.

%3 (1971) University of Ife Law Reports 201.
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assailed in any way. The Attorney-General placedmstore on the provisions of
Decree No.1 of 1966- Constitution Suspension andlibation Decree, that
provided inter alia that ‘the Federal Military Gomment shall have powers to
make laws for the peace, order and good governmemigeria or any part
thereof with respect to any matter whatsoever.’fliteher relied on section 1(1)
of the Decree which modified the 1963 Republicangiitution in these terms
This constitution shall have forbeotughout Nigeria and if any other
law...is inconsistent with the prowiss of this Constitution, this
Constitution shall prevail and thieey law shall, to the extent of the
inconsistency, be vokrovided that this Constitution shall not prevail
over a decree, and nothing in then&titution shall render any
provision of a decree void to anfeekwhatsoevet*
The Court agreed with the submission of counselttier Plaintiffs that it was
vested with powers of judicial review of executaion. It rejected the purported
ouster of its jurisdiction by the decree, declaritga piece of legislative
judgement. But the Court, per Chief Justice Adettiai Ademola, nonetheless
accorded recognition to the Federal Military Gowveemt not only as one deriving
from ‘necessity’ and thus a ‘constitutional goveenti within the contemplation
of the 1963 Republican Constitution, but also aféd the FMG was ‘the
Supreme Legislative body’ in the country. This ig@tion was in spite of the fact
that it rejected the argument of the Federal M§it&overnment that it had come
into power through a revolution.

Although the Court mustered someurageto insist on judicial review of the
executive and legislative actions of the federalitany government in the
Lakanmi case, it capitulated if\dejumo v Johnsofi In Adejumothe Court
implicitly overruled even the limited recognition had accorded the military
usurpation of power in theakanmiCase. In its place, the Court substituted an
unqualified acknowledgement of the events of Jandér 1966 as a revolution.
The decision in th&dejumocase was sequel to the promulgation by the FMG of
the Federal Military Government (Supremacy and Emdment of Powers)
Decree No.28 of 1978 barely two weeks after the decision in thekanmicase.
Thus, the Court adopted and went on to retainpthm-factjurisprudence in the

interpretation of military decrees in much the samag as the courts in apartheid

% Emphasis mine.

%(1972) 1 All Nigeria Law Reports 159.

% This presaged the pattern which subsequent myilisurpers adopted in the country. Every
other coupd’etat in the country was declared along with the passdg®ot only a Constitution
Suspension and Modification Decree but also a M) Supremacy and Enforcement of Powers
Decree.
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South Africa did apartheid law.The decision in th&dejumocase gave effect to
the provisions of not only Decree No0.28 but thaSettion 1(1) of Decree No.1
of 1966 that it had hitherto partly rebuffed in thekanmicase.

The plain-fact jurisprudential approach adoptedhsyjudiciary was applied to
its interpretation to all manner of legislation pragated by successive
authoritarian regimes in Nigeria. The duplicitouffeet of the plain-fact
jurisprudence came to the fore in the interpretatibmilitary decrees that sought
to suspend parts of the constitution, curtail fundatal human rights and oust the
jurisdiction of the courts by subsequent militadmanistrations in the country.
The legitimation of military usurpation of power darlies the jurisprudence of
the Nigerian judiciary in the judicial review ofgliused executive and legislative
action of the military throughout their authoritarihold on power.

Mahmud rightly rejects this conflation of a réwtmon with a coup d’état
According to him, a revolution leads to a compldisintegration of existing
societal structures and the establishment of alaegal order that is ‘autonomous’
of the previous order. A coup d’etat on the othand has the limited aim of
capturing political power within the framework diet existing legal structures but
in an illegal manner. It proceeds to seek legitiynaed recognition within or from
the (pre) existing order®

Mahmud’s position on the nature of revolutiossagainstoup d’etatought to
be preferred on cursory assessment of politicaéeepce of authoritarianism. It
has been demonstrated by the attitude of militaayrpers in Africa, Asia and
parts of the Middle East over time, notably in doenmon practice of leaving the
judicial institution intact and seeking judicial@pbation of its legitimacy. It is
further reflected in lip-service claims to upholginthe rule of law and
constitutional arrangements (with certataveaty by even some of the most
notorious dictators.

No doubt the question of the appropriate judiicg@proach to military
authoritarianism is a much contested one. The meritpropriety of one or the
other approach constitute contentious issues tlaate hattracted scholarly
attention. The fine points of the complex debateslved are outside the scope of
this work. It is relevant to note in this regaréttteven Dyzenhaus cautioned in
further reflections on the role of judges in tharipeid legal order that ‘one must

be careful not to err on the side of over- or uedémation’ of what judges can do

3" Dyzenhaus note 19 supra 16-17, 83-86.
% Mahmud note 12 supra at 102 to 103.
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within an unjust or authoritarian legal ordin the case of authoritarian military

regimes, there is little doubt the response ofrifiléary as indeed demonstrated
by the enactment of the ‘Supremacy Decree’ follgMihe half-hearted decision

of the Nigerian Supreme Court in thekanmiCase, is to override such decisions.
However, that state of affairs does not detraanftbe case for accountability of

the judiciary.

Providing an account of judicial governance agsgopular supremacy to the
people and promotes the rule of law by demonstyatiat the judiciary itself is
subject to law. It also reflects the responsivenafsshe judiciary to societal
sensitivities both of which are critical to its iistional viability. Events in
Pakistan in 2007 where the public rallied behiné thief Justice, Iftikhar
Muhammad Chaudry as a symbol of democracy aganestusurper, General
Pervez Musharraf demonstrates the point quite Rell.

The question of judicial accountability in tréis seeks th@roduction of a
record of judicial governancéo highlight the nature, course and impact of the
judicial function in the period of social displacemt occasioned by
authoritarianism or violent conflict. It may incledonsidering such questions as:
Is it not the case that the judiciary served topptrate subversion of the
constitution that established it and to which itswaworn to protect? What
considerations conditioned the jurisprudence of dtoairts? In the Nigerian
context, the question can be raised as to whynistiance did the Supreme Court
not give consideration to the question of the arigi nature of its judicial powers
in the foregoing cases? Why did it jettison the reopacy clause in the
constitution?

According to Mahmud, any court that evinces dose inclination towards
‘strict constitutionalism’ in the aftermath of augp d’etat isab initio obliged to
consider the source of its own powers to determinether they are derived from
the ‘old’ or ‘new’ constitutional arrangemeHtFollowing on Mahmud’s position,
it can be argued that consideration of the basjgditial powers after the military
putsch may have proven decisive to the courseripudence in the period of
authoritarian military rule in Nigeria. This is paularly important when it is

considered that the Republican Constitution of 1@68peration before military

% D Dyzenhaus “With the Benefit of Hindsight': Ditemas of Legality” in E Christodoulidis and
S Veitch (eds.) ethe’s Law: Justice, Law and Ethics in Recondiiat(Hart Publishing Oxford
2001) 65, 80-82.

‘M | Khan “Judge Row Prompts Pakistan Democracesfian” BBC News ( Monday 12
March 2007, 17:47 GMT)

“ Mahmud note 12 supra at 125.
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incursion into governance in the country (unlike t8outh African apartheid
constitutions) had an unequivocal constitutiongbremacy clause as the first
substantive provision.

The supremacy clause has been replicated subfiequent constitutions in the
country. Significantly, unlike the case in Ghanad dPakistan that similarly
witnessed military incursions into governance, ipest of the Nigerian Supreme
Court (and for that matter, all other judges in toeintry then) were not required
to take new judicial oaths by successive regimesititary usurpers to retain
their offices. In that way, their personal officesre hardly threatened and they
were thus saved the moral dilemma of the propradtpublicly examining the
basis of their power.

No doubt writing from the vantage position oéthinnacle of a judiciary that
was established and continues to operate withimibst controversial and longest
ongoing conflict in the post-second world-war édarak asserts that

The democratic nature of a regimegpsis the role of all branches of the
state. It also directly affects jhdiciary...the character of the regime
affects the interpretive system thatjudge should adopt...With a
regime change, the view of the judgele and the way it is exercised
also chandé.

On this view, the absence of democracy impactsherrale of the judiciary and
its institutional claims to independence. The trsleking process in the context
of the political transition in Nigeria provided apportunity for exploring the
workings of the legal order and the judiciary. toyided a viable forum for the
clarification of the legal or other consideratidhat conditioned the jurisprudence
of the courts in jettisoning the supremacy clausthe constitution at the relevant
period. But the opportunity for public accountalilof the course of judicial
governance was frittered away. This missed oppuytuaises the important issue
of the place of popular sovereignty in the adoptdmccountability measures in
transitional contexts.
5.2 Imperatives of Popular Sovereignty

Section 14 (2) (a) of the Nigerian constituioof 1979 and 1999 (the latter
constitutes theransition some critics insisinterim, constitution of Nigeria) lend
constitutional support to the case for accountigbdf the judiciary in Nigeria to
the people. Both constitutions, fairly represemttiof the dynamics of

constitutionalism in the Nigerian polity in the pasdependence period,

2 Barak note 1 supra at 24-25.
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specifically entrench popular sovereignty, providihat ‘sovereignty belongs to
the people of Nigeria from whom government throdigis Constitution derives
all its powers and authority.” The illegality coitsted by the subversion and
impairment of the popular will of the people as echled in the constitution,
through the use of ‘superior force’, by the miltarccording to Ogowewo, alters
their expressed wishes on how they prefer to bemed*

Further, the unequivocal provisions of the cimtgbn provide support for the
proposition that all institutions of the Nigeriatate owe a duty of public
accountability to the people, the source of all ggomental powers. This is
implicit in the specific vesting of sovereigntytime people of Nigeria by the 1979
constitution which Ogowewo argues is the legitimared validly subsisting
constitution of the countf§y and thetransition constitution of 1999 now operative
in the country.

It may be the case that there is a need to grtite judiciary from been made
pliant to unbridled subjection toommonpublic opinion and that it maintains
some respectabldistancefrom the flux of (sometimes indeterminaggdpular
opinion It is however in the interest of the judiciaryathsuch autonomy be
conditioned by the realities of the society fromiathit derives authority if it
hopes to establish and maintain relevance or evame nfundamentally,
legitimacy. The demands of the period of transitiwhen the need for social
restructuring is more imperative than at any olrerthe most momentous for the
exercise of such recognition. As stated abovegal Ibasis for accountability of
the judiciary in the Nigerian context can be lodate constitutional supremacy
and with reference to Scott's paradigm set outiexarit is owed to the people.
Such accountability which requires all institutidose equally made to answer to
the people is what Smulovitz and Peruzzoti refersst ‘societal accountability®

In the Nigerian situation, the case for accabitity of the judiciary is made
stronger by the fact that judicial officers are leeted. They are thus immune
from the democratic check on public office-holdenaracteristic of the executive
and legislature. The public is precluded from diseqarticipating in and
imposing sanctions on perceived improper or peevarse of power by the

judiciary in the way it generally does with poliias in the executive and

43 Ogowewo note 15 supra at 152.

4 Ogowewo note 15 supra at 140-141.

45 C Smulovitz and E Peruzzoti “Societal and Horizbn€ontrol: Two Cases of a Fruitful
Relationship” in S Mainwaring and C Weln®emocratic Accountability in Latin America
(Oxford University Press Oxford 2003) 309-332.
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legislative branches of government through elestioacall, judicial review, etc.
Even military adventurers in power have been knavah to be completely
immune from one or the other form of public santtar accountability, as the
trials of Haile Mengistu and Hissen Habre of Etlieopnd Chad respectively have
shown. Such trials reinforce the imperative of pdapusovereignty in

accountability for the exercise, or more approphatabuse of power.

6. SOCIO-POLITICAL DIMENSION
6.1 Corrupt and Compromised

There is consensus within and outside legalesrm Nigeria that the judiciary
had been palpably corrupt. It had become a notsrfaat that in the period of
authoritarian military rule in the country, justieeas available for sale to the
highest bidder. The situation in the courts hadobrex so bad that ‘Trials often
turn into charades where powerful litigants, aided unethical lawyers and
faithless judges, manipulate the judicial process dchieve pre-ordained
outcomes?® Reflecting on the disturbing level of corruption the Nigerian
judiciary, Justice Oputa who was later to head @pBanel, had lamented
rhetorically, almost two decades earlier

What is it that in present day Nigersociety tarnishes, desecrates and
disfigures the solemn, sacred araibiil image of justice and the
judiciary? The answer is not fasézk. It is the cancer of bribery and
corruption...one is faced with therlstand naked reality that some
judicial officers are corrupt.

The judiciary itself is aware of this continuingwimolesome state of affairs. Two
leading judicial officers recently warned of dirensequences awaiting judges
who engage in corruption in the discharge of tldeities’® The perception that
corruption exists in the judiciary has not chandgledugh a recent assessment

suggests it has been reduéad.

“ A A Olowofoyeku “The Beleaguered Fortress: Reftats of the Independence of Nigeria’'s
Judiciary” 33 (1) (1989) Journal of African Law 567-68 and O Oko “Seeking Justice in
Transitional Societies: An Analysis of the Problearsd Failures of the Judiciary in Nigeria”
(2006) 9 Brooklyn Journal of International Law,19-17. | have drawn extensively from this latter
research which comprehensively focuses on the sfatee Nigerian judiciary in the pre and post
transition to civil rule in Nigeria. Like the authol also take benefit of my several years of
practice experience at the public and private batigeria.

47 C OputaThe Law and the Twin Pillars of Justi@@overnment Printer Owerri 1984) 9.
“8«apdullahi’s Timely Warning”Daily Independent Onlind_agos Wednesday 16 May 2007).
90 Osinbajo “Lessons Learned about Fighting Jub@@ruption” in Global Corruption Report
2007: Corruption in Judicial System&ambridge University Press Cambridge 2007) 146.
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Apart from corruption, by several accounts, jidiciary had become severely
compromised in the important task of upholding homights>® The nature of
military rule in the country led to severe haemaging of human rights of
citizens. It is relevant to recall Justice Olaji@&atawura’s comments referred to
earlier, on how the law became weak as result difami ouster clause¥. The
observation justifies the case for some form obaotability by the judiciary, at
the very least, to highlight whether there was ligien on the part of the
institution entrusted with the duty of enforcing#e rights.

The need for public judicial accounting for thast in the context of Nigeria’'s
transition is also heightened by the fact thatrthitary scarcely showed interest
in the enterprise of law reform, notwithstanding thlethora of decrees it passed
in the course of its hold on power. Although a lasform commission was
established for the country, this was in form rathan substance. Not only was it
poorly funded, proposals for reforms in existingisation were largely ignored.
As a result, the country was saddled with conslaerabsolete and anachronistic
laws even in vital areas like criminal law, eviderand commercial law. Thus for
example, a 1987 survey discovered that pre-190€eived’ English statutes
numbering 195 were still applicable in NigetfaLaws governing matrimonial
causes, probate, litigation practice and procetardly fared better. In not a few
instances, the laws remained (with cosmetic amenthmi@ few cases) in the
form they were inherited from the colonial periddhese were laws designed for
the imposition of colonial authority and well suited to the command-structure
governance of military rulers. The judiciary in theriod of authoritarian rule and
beyond has been party to the enforcement of lawsynod which are in clear
violation of human rights and the spirit of suceessonstitutions of the country
in the post-independence period. The situation tydte satisfactorily remedied,
was lamented in recent times by no less a legalopage than a recently retired
Chief Justice of Nigeria®

One reason for the persisting judicial attitwdeauthoritarian legislation is the
adoption of the English common law jurisprudencéegfslative supremacy in the

interpretive function of the courts, even in legaistems (like Nigeria) with

* Olowofoyeku note 46 supra at 59. See also UN Gériasembly A/51/538 (22 October 1996).
*1 See Section 2, Chapter One supra.

2 Oko note 1 supra at 623, note 250.

*3 Prempeh note 21 supra at 1264.

vV Efeizomor “Nigeria’s Laws are too Archaic, Cumbeme, Says BelgoreThe Daily
Independen{Lagos Nigeria 12 July 2006). The Honourable das8alihu Modibbo Alfa Belgore
retired in March 2007.
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express constitutional-supremacy provisions. Thisself rooted in the training of
Nigerian lawyers and judges in the Anglo-common teadition which conceives

a limited role for the interpretive role. It is aritage that sometimes constitutes a
burden for an activist and transformative judiciaenda desirable for
transitioning societie¥’ The clear preference of the jurisprudence of tagal
tradition for the plain-fact interpretation of sitds has assisted, if not the
imposition, but certainly the sustenance of a ‘lnfdaw state’ as against the ideal
of a ‘rule of law state®®

Successive military administrations foisted lohteardship and suffering on the
mass of the peopfé.What role did or could have the judiciary playedthat
suffering? This ought to have constituted an ingodrthematic focus of the truth-
seeking process in Nigeria in view of its broadeiof reference. Part of its remit
was to ‘identify the person or persons, authorjtiastitutions or organizations
which may be held accountable’ for gross violatiasfs human rights and
determine the motives for the violations or abuses.

The empirical record of the Nigerian judicianythe period of authoritarian rule
commends the imperative of accountability for treef@rmance of the judicial
function. The finding of the Oputa Panel that thaurts, faced with decrees
ousting their jurisdiction in many cases, had beedtoothless bull dogs’ in the
years of military rul€® strengthens the case for accountability of thécjady. It
ought to have led to an enquiry on why the judiciémok to the path of
compromise when their judicial oaths of office requidelity to law as stated by
the Constitution rather than military legislatidhis significant for instance that
the judicial oaths of office were contained in benstitution at all times. All the
constitutions, as stated above, contained supremlaages. No judge was sworn
on military legislation. The compromised status tbé& Nigerian judiciary is
further exacerbated by a legacy of questionableoiappents characterised by
nepotism and prebendalisthThe compromised and corrupt judicial function
generated a lacklustre attitude within the puldicrecourse to due process of law

in the resolution of disputes.

6.2 Public Apathy for Due Process of Law

°> Prempeh note 21 supra at 1310-1317.

*® |pid. at 1262

*" Synoptic OverviewDputa Panel Report: Summary, Conclusions and Reemmations(May
2004) available at http://www.nigerianmuse.com/rim&atch/oputa/ (13 July 2008).

*® |bid. at 39.

%9 Oko note 44 supra at 48-54.
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Public mistrust of the judiciary constitutes ander to societal cohesion and
respect for the rule of law. Citizens may resortstf help rather than have
recourse to the law and the judicial institutionrégolve disputes. The effect of
resultant distortions for the choice is fraughthagerious negative consequences
for hitherto authoritarian societies. Oftentimegoasiderable number of citizens
are already confronted with the challenges of cgniinterms with the harm they
have suffered in the past that still remain witénth

Calls for transformation of the judiciary as aamure to check public apathy for
due process of law is important for the transitngnsociety. Thus, calls for reform
of the judiciary have been particularly stridenvnfr stakeholders even in the
transition period. Voicing the concern of civil ssty groups, Joseph Otteh,
Executive Director of Access to Justice, a leading-governmental organisation
focused on the justice sector, stated that thecigugi required a ‘full turn around
maintenanc&® in view of the perversion of the rule of law odomed by
structural deficiencies of that branch of governteétis observations explain the
considerable public mistrust of the judiciary ahé whole institution of law in
the country.

Cynicism about the role of judicial governan@a ldeveloped in Nigeria. This
was due in part to the dysfunctional judiciary thets steeped in corruptiGhln
turn, the public attacked the judicial institutiQludicial decisions became highly
suspect sometimes without justification but owingthe persistent institutional
reputation for corruption. The perception has besmied over into the transition
period®® How did the judiciary come to such infamy as @édy failed institution
in the Nigerian polity? This is a critical issueathshould have been given a
hearing by the truth-seeking process in the country

It has been recognised that public accountgbilit helps to insure that judges
perform their duties disinterestedly and consciersiy.®® This is in itself
necessary for building, restoring or ensuring pubbnfidence in the judiciary. It
is also needed to promote individual recourse w ather than self-help.
Ensuring such trust is reposed in the judiciary caly be negotiated away with

dire consequences for a fragile polity as obtairs fransitioning society.

0 A Ahiante “Government Urged to Reform Judiciafiis DayOnline Edition (Lagos Nigeria 7
November 2003).

®1 Oko note 44 supra at 24-31.

%2 |bid. at 19-20, 26, 31.See also M Brown “Elect®etitions and the Judiciary’he Guardian
Online Edition (Lagos Friday 1 June 2007).

% M L Friedland “Judicial Independence and AccouilitgbA Canadian Perspective” (1996) 7(3)
Criminal Law Forum 605, 606.
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An account of the circumstances under whichjubeial role was performed is
required not only for its historical value thougistmay be value enough. Rather,
it ought to be produced for its potential of pramgl a viable prognosis for the
way forward in the quest for justice and reinstdatof the rule of law in the
emerging democratic society. Transitional justiceory recognises the right of
individuals and society to the reform of comprordisad deficient institutions.
The right to transformation of afflicted instituti® can only be properly realised
where opportunity is provided for developing andusaising accounts of the
conduct of the institutions in the troubled periodhis remains the case even
where the concerned institution can be considenadtin of the period.

6.3 Unacknowledged Victims?

It is something of a paradox that the Oputa Paeglected to hold a hearing on
the legal profession and the judiciary for an actaf its governance during the
period of military authoritarian rule in Nigeria.hi is the case because the
judiciary itself could be considered a victim oflisary rule. The paradox is
heightened by the poignant description of the fastin during the military era as
a ‘beleaguered fortres&" That description notwithstanding, could it be tha
judiciary felt itself under such a heavy burdencofmplicity for misgovernance
which surpassed (and thus precluded) any senseictfnshood during the
decades of military authoritarian rule? A host oéstions regarding the course of
judicial governance in the authoritarian periodhia country remain unaccounted
for.

The experience of the judiciary during the yearauthoritarian rule in Nigeria
was quite different from that of South Africa innamber of ways. Unlike the
South African judiciary, the judges in Nigeria cdithemselves be considered,
though in a limited sense, victims of human righislations. As Dyzenhaus
pointed out, post—appointment, South African judgese secure in their tenure
during the apartheid era and they enjoyed relatieeimfortable conditions of
service. In Nigeria, the security of tenure wasabhed and judges were
unceremoniously dismissed or retired in a good remolb cases during the years
of military rule sometimes without any reason gi%eA good case in point was

in 1975 when the Chief Justice of the country,idastof the Supreme Court, the

% Olowofoyeku note 46 supra at 71.
% Olowofoyeku note 46 supra at 59-62.
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Western State Court of Appeal and High Court Judgese removed by the
military government®

Judicial pay was po®r particularly when compared with the salaries paid
military officers in executive positions. The teauof judges was on many
occasions violated in contravention of 8a&sic Principles of the Independence of
the Judiciary® and theMontreal Declaration on the Independence of Judges
They lacked proper housing, worked under strairggdlitions, took notes in long
hand, administered justice in ill-equipped coudnms and chambers, worked with
ill-trained and unmotivated support staff, &lcCases of violations of judicial
tenure must however be qualified in one respece military regimes were not
noted for interfering with the tenure of judgestbe basis of (adverse) judicial
review of executive (and or legislative) actionsatlier, judicial purges were
invariably premised on allegations of corruptiover if, as in many other aspects
of military conduct of power, such purges were iegrrout in breach of due
process.

It is nonetheless plausible in the Nigerian eahto contend (like Dyzenhaus
did in the case of South Africa) that the peopleenentitled to know why ‘men in
so privileged position, with such an important raad with so much space to do
other than they did, made the wrong moral choioethie performance of their
duties. This is the case because like in SouthcAfrNigerian judges could have
maintained fidelity to law (and it is again cructalnote that a few did), ‘without
fear of serious personal repercussions’ since e not required to follow the

orders of the power-usurpers.

% K EsoThoughts on Law and JurisprudenglJ Professional Publishers Limited Lagos 1990)
25.

®” Olowofoyeku note 46 supra at 64. It is worth ngtthat the situation has changed dramatically
since the transition to democracy in the countndgés are now some of the best paid public
officers in the country though they still lag bethimembers of the executive and legislature of the
state and federal governments.

% Adopted by the Seventh United Nations CongrestherPrevention of Crime and the Treatment
of Offenders held at Milan from 26 August to 6 Sespber 1985 and endorsed by General
Assembly Resolutions 40/32 of 29 November 1985446 of 13 December 1985.

% Adopted at the First Plenary Session of the W@tmhference on the Independence of Judges
held at Montreal Canada, 10 June 1983.

0 Oko note 44 supra at 42-48.

"> Dyzenhaus note 19 supra at 89-90.
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In manifestation of what has been referred to‘the strange irony that
sometimes characterizes the conduct of public raffai Nigeria,”* the post-
transition period has witnessed alleged threatthéosafety and well being of
some judges in the conduct of their legitimate giadifunctions.”® In contrast, for
all of the reported cases of state-sponsored muddeing various military
regimes, not even in the case of the most notoriéaserals Babangida and
Abachd* were judicial officers targeted. Nigerian judge® @hus obliged to
account for why they sought ‘a warm place by tle’% rather than upholthe
law for which they were specially prepared by theaairting and entrusted by their
oath of office.

Curiously, no judge is on record to have peatiéid or attended the public
hearings of the Oputa Panel. The reason for thepaaticipation remains unclear
given that even military officers who had eithertgpated in governance (and
took active or passive roles in the gross violadi@i human rights) not only
petitioned the Panel on violations of their rightg were at the centre of some of
the most dramatic sessions of the public heariflgs.public hearings on petitions
by General Oladipo Diya, (formerly No.2 man to Gah&anni Abacha), General
Abdul-Kareem Adisa (one of his key ministers), Gahé&bacha’s Chief Security
Officer, Major Hamza Al-Mustapha and a good numb&mandarins in that
regime readily come to mind.

So why didn’t the judges come forward as vic@niid they feel it was below
their office to do so? Could it be a result of samsentment and contempt for the
truth-seeking process, similar to the responséefjudiciary in South Africa to
the TRC? One thing is for sure, judges in Nigeaaehnow dropped their lethargy
to combat perceived unjust treatment in the hahtseoexecutive that was at play
under military authoritarian rule. Unlike in thegbavhen dismissal and retirement
of judges went virtually unchallenged, in the waitehe transition to democratic
governance, a number of judges have challenged thiceived wrongful
dismissal or retirement from the bench in the =wt law. At least in one
instance, a dismissed judge has been orderedatddbllowing successful legal

2 Aka note 8 supra at 216.

"3 See for instance | Sayo “Judge, Others Allege ID&hreats over Ruling on Ekiti Speakdifie
GuardianOnline Edition (Lagos Tuesday 24 July 2007).

™ Aka note 8 supra at 222-223.

S C W Pound ‘The Judicial Power’ (1922) 35.7 Hadvhaw Review 787.
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challenge of his sack for corruption almost threarg orf® In all events, that
dismissed judicial officers seemed to have resigonéthte’ under military rule in
the past speaks volumes of their self-percepti@htha institution of the judiciary
at that period of Nigerian socio-political and |legestory.

In view of the of foregoing discussion, the dad of the Oputa Panel to call the
Nigerian judiciary to account for its role in gomance in the period of
authoritarian military rule in the country can by means be regarded a$aax
pas Even if arguably there is a good case to be nmfadine judiciary as victim of
authoritarian rule, the truth-seeking process iraizhclearly demonstrates that
such a finding does not preclude the conclusion tthe judiciary was complicit
for executive (and sometimes legislative) actidmet deprived citizens of their
fundamental right&’ Thus, there is the need to publicly scrutinise ¢barse of
judicial governance in post-conflict societies as peancipal measure for
institutional transformation. It has been recogtiskat the judiciary in post-
conflict contexts will be faced with enormous ckaties of dispute resolutiéh.
Institutional transformation of the judiciary follong a period of siege is critical
to the survival of democracy and the rule of lathis applies with equal force to

post-authoritarian societies.

CONCLUSION

The iconography of Justitia, the familiar symbblaw and justice, is one of the
few that has continued to survive RenaissanceBath the citizen and the state
remain in obeisance to the image of the femaleallggobed and impersonal
goddess. The reason for this, as succinctly statddughlin is

...a rather functional one. The fadhe matter is that the State remains
in need of a corps of officials atdeenforce and authorize the
imposition of violence over its zegns. Although politics, broadly
conceived involves a process of dudmlilding, the State ultimately
exists to maintain a particular foofrorder, and the special task of the
judge lies at the sharp end of glratess. As the consequence of the
decision of a judge, citizens ldseitt liberties, their property and their
children. This is indeed awesome power "

% L Ughegbe “Govt Reinstates 'Bribe-for-Verdict' gad May Appeal’The GuardianOnline
Edition (Lagos Friday 10 August 2007)

" Report of the National Reconciliation Commissi@héna) Volume Chapter 2, 77, 83 (October
2004) hereafter Ghana NRC Report at 131.

8 J Widner “Courts and Democracy in Post Conflicarigitions: A Social Scientist's Perspective
on the African Case” (2001) 95 (1) The Americanrdail of International Law 86. See also
Chapters Four, Five and Six, infra.

" Loughlin note 16 supra at 61-62. Thisvesome powenf the judiciary is recognised under
international law. The preamble of tlBasic Principles on the Independence of the Judijcia
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While Loughlin’s position is arguably more appesn a democratic society, it
nonetheless has resonance in authoritarian sacegiéhe Nigerian experience has
shown. The military at no point in the course efhbld on political power in the
country lay claim to judicial capability in the watywas quick at emphasising its
leadershipabilities derived from military training in jusitfation of its hold on
power where the political class had failed. Thadesof affairs constituted a potent
weapon for the defence of the rule of law and humgints by the judiciary and
for our purposes, stronger justification for insigtthat the judicial institution
maintain an unwavering fidelity to laiw all circumstances

Some scholars insist there are grave limitattm®r even no latitude at all
available for affecting the state of affairs agaesnilitary regime bent on having
its way®° While this may be tenable in certain circumstantésve argued (like
Dyzenhaus) that the ‘tales of disempowerment’ su@wsition portends may not
be adequately represented in the totality of jadiekperience in illiberal regimes.
In any case there is much to be said for the needdcountability of the judiciary
in the post-conflict period for the tacit admissiof complicity in governance
inherent in the position.

The crux of Dyzenhaus’ position on the Legal kegs of the TRC appears to be
that the institutionalisation of apartheid and thelation of human rights of a
large segment of South African society which vialas were aided by the
judiciary, made accountability of the judiciary $outh Africa a moral, if not a
legal imperative, in the country’s transition toppdar democracy. It can similarly
be argued that the existence of a nascent demoargmyst-colonial Nigeria cut
short barely six years after independence by musirsmldiers whose adventurism
led to the subsequent take-over of power by thé&aryl leadership (that was in
turn) legitimized by the judiciary, also justifiea requirement for public
accountability of the judiciary in the country’suisition to democracy.

The case for such a process is arguably stroifigens considered that the
Nigerian judiciary was a creation ofd@mocraticconstitution®™ The antecedents
of the Nigerian judiciary impose leeaviermoral burdenof public accountability

on it. This is because of its key role in legitimgswhat in retrospect, was to be a

provides in part that ‘judges are charged with titénate decision over life, freedoms, rights,
duties and properties of citizens.” Emphasis mine.

8 See for instance A Ojo “The Search for a GrundnioriNigeria: TheLakanmi Case” (1971) 20
(1) The International Comparative Law Quarterly 117

81 This is the case only in so far as we refer toeN@as an independent nation and disregard the
colonial institutional heritage. The discussiortiis chapter wholly depends on that presumption.
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string of authoritarian regimes that committed rgeaof atrocities on the people.
The military thus legitimated by judicial sancticeprived Nigerian society of
the right to determine how they were governed foouh three decades. In this
way, the judiciary played an indirect but criticale in legitimising the military’s
plunder of the country’s resources in the procdsshich the later left not a few
in misery.

The Nigerian experience of military authoritaiean has not been one of
physical decimation of the judiciary. Rather, theigiary acquiesced (with few
notable exception®) to the rule of force in many cases and to the ensipn,
abridgement or outright abrogation of human rigatel constitutionalism by
successive military regimes. Years of military diorship thus bequeathed the
country with a conservative and compromised judycidhe versatility of the
judiciary in making an expeditious transformatiarulcl have notable impact on
the course of democracy, human rights and theofulaw in transitional societies.
In this regard Ogowewo has noted that

....the true test of the judiciary damt lie in its approach to the rule of
law when democracy is not undercittanstead, the test will be its
approach when demaocracy is sevarsbaulted by usurpers- when the
challenge to the rule of law is gesa®

It is widely accepted that ‘an independent juadicis a central pillar of the rule
of law and in many ways a guarantor of fundamentgits of individuals and
groups.®* But the very proposition presupposesirdependenjudiciary, not one
that acquiesces to the subversion of the rule wf & charge at the door of
judiciaries that give effect to military authori@n rule like the Nigerian
experience.

The judiciary demonstrated a lack of independanche pre-transition period.
This has arguably continued to feature in its redegn of questionable decrees
(now styled Acts) including those introduced onieey eve of the hand-over that
were unconnected to the hand-over, but instead dethl the regulation of the
capital market. In other words, the military wenergorting to legislate for the
civilian government, a few hours before the civiligovernment took over. The

courts in true fashion never questioned fhiSuch judicial posturing constitutes

82 See for example the decisionGovernor of Lagos State v Ojuky1086) 1 NWLR pt.18 621.

8 Ogowewo note 2 supra at 45

8 D Tolbert and A Solomon “United Nations Reform a®dpporting the Rule of Law in Post-
Conflict Societies” (2006) 19 Harvard Human Rightsirnal 29, 45-46.

% T | OgowewoThe Market for Corporate Control and the InvestmseSecurities Act 1999
(British Institute of International and Comparativaw London 2001).
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eloquent testimony to the need for public accouhtatas a tool for effecting
institutional transformation of the judiciary inetlensuing political transitiofs.

The retention of repressive authoritarian legishs in the post-transition
period, as Prempeh notes, is not peculiar to Nagditne neglect to effect required
changes as part of the transition process has natver ironically, placed a
disproportionate burden on the judiciary to sustanstitutionalism and human
rights®” Ogowewo on his part advocates a radical judiciégitimation of such
statutes. This is no doubt an uphill task in thgddian situation where they
constitute a sizeable component of the statuesdrbboks® Barak supports the
more nuanced approach of judicial substitution fed tegislative intent of the
‘undemocratic legislature’ in such statutes withatthof the tHemocratic
legislator.®® Whatever approach is to be adopted, it can betadseith some
measure of confidence that only an accountabledildee and progressive
judiciary would be strategically positioned to diacge the onerous responsibility
of judicial governance. The peculiar circumstantéransitioning states with its
common incidence of ‘democratic defiétand tenuous political representation
strongly suggests the need for a transformed jaldicistitution to secure the
transition in the public interest.

The failure of the truth-seeking process to lemgle the judiciary tdell its
truthsin governance during the period of authoritariale o Nigeria constitutes
a major flaw in the otherwise laudable conduct loé truth-seeking process
represented by the Oputa Panel. In the aftermathabffailure, there is much to
be said for the apprehension that the Nigeriarcjady, still considerably staffed
and controlled by judicial officers appointed bycsessive military regimes,
remains untransformed in the transition from authgan rule. As noted above,
an ambivalent disposition suffused judicial attéado repressive legislations in

Nigeria during the era of military authoritariadeu

% Not a few observers regard the country as stildo& a process of transition to democracy and
concede only the fact afivil as opposed to military but ndemocraticrule. See for instance E
Madunagu “Reviewing the Past, Facing TomorroiWie Guardian Online Edition (Lagos
Thursday 17 May 2007) “By the term transition...| meghat its foundations been weak, the
administration would be an unstable regime whiclildkanove more or less rapidly towards either
popular democracy, neoliberal democracy, fascianméo fascism , if you wish), or anarchy.’ See
also Aka note 8 supra.

8" Prempeh note 21 supra at 1316-1320.

8 Ogowewo note 15 supra.

8 Barak note 1 supra at 80.

% A Moravcsik “Is there a ‘Democratic Deficit’ in Wial Politics? - A Framework for Analysis”
(2004) 39 (2) Government and Opposition 338.
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Critics have asserted that in the aftermathhefttansition to civil rule in the
country, ‘The Nigerian judiciary is still in disay.”* This is due at least in part,
to the yawning accountability gap on judicial gowance in the period of the
country’s experience of authoritarian rule. Thap gastill a threat to democracy
and the rule of law in the country. It is a criti€ailure that currently constitutes a
veritable challenge to the transition in the counffhe process of transition
requires an independent and formidable judiciarygepen democracy and rule of
law, after decades of authoritarian rule. The neigheay continue to haunt the
Nigerian society in the foreseeable future. Wotgk & could engender a reversal
of the landmarks achieved in the country’s traositiThe accountability gap
identified in the foregoing analysis has had a redr&ffect on the judiciary in the
post-authoritarian period. The impact of the gapcénountability of the judiciary
for its role during the period of authoritarianiem judicial governance in Nigeria

in the political transition will be evaluated intmequent parts of this study.

1 Oko note 44 supra at 46.
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Chapter Four
THE JUDICIARY AND CONSTITUTIONALISM IN NIGERIA’S TRANSITION

INTRODUCTION

In previous chapters, this study focused on @act@bility of the judiciary for its
role in governance and gross violations of humahtsi during the period of
authoritarianism in Nigeria. It has been argued th& ought to form part of the
transitional justice measures in the process otipal change in the country. |
sought to show that unaccountability for the jualiecole in the past has created a
gap on its institutional exercise of power durihg period. However, from this
point, attention shifts to the impact of the judicaccountability gap on the
judicial role in the present and (presumably), filnteire. The remaining chapters
will discuss the resonance of the gap on the jabifanction which, in the context
of the political transition, it will be argued, hescome quite strategic.

In this chapter, | critically analyse the roletibe Nigerian courts in mediating
tensions that have emerged in the post-authomtarensition period. In doing
this, | examine jurisprudence emanating from thertsoon some serious inter-
governmental disputes as well as decisions thathtowpon individual and
collective rights particularly connected to thens#@ion process. The dynamics of
democratic transition in Nigeria after decades afitany rule, dictate the
inevitability of these disputes. The military leflegacy of institutional distortion
and dysfunctions the result of which is a seriesonfoing and formidable
challenges to the transitioning society. The satidistortions and dysfunctions
extend beyond the economic, social and politicalas to the constitutional and
legal order. This is due in part to the nature ditany rule with its legendary
disregard of the rule of law, constitutionalism ahek process.

The Nigerian experience is complicated by thedpection of military rulers for
a unified command-structure approach to governameeheterogeneous society.
Rhetorically, successive military governments gaaeservice to the preservation

of thefederal characterf the country but in practice, the command-structured

! That is with the notable exception of the sharedi regime of Major-General John Thomas
Aguiyi-lronsi from January-July 1966 that pioneeredlitary incursion into governance in
Nigeria. He abolished the regions and the feddrattre of the country. His unification policy
was one of the major causes of the rebellion bicef§ from the Northern part of the country, a
bloody coup leading to his death and Nigeria's fgear civil war. See A Ojo “The Search for a
Grundnorm in Nigeria: Thé.akanmiCase” (1971) 20 (1) The International Comparatiasv

112



governance that characterised military rule saddledth a caricature federation.
Analysts have noted that such unification or ‘haggree of uniformity in the
nature of political arrangements’ is second nator@uthoritarianisn.

The military legacy has predictably generatedsaterable tension between the
federal (central) government and the states. Tiide has brought about critical
consequences for constitutionalism and the rulewfin Nigeria. In particular,
the legislature and largely, the judiciary have rbéasked with resolving the
executive impasdhat has been the fall-out of the tension in taadition period.
Despite the growing importance of the judicial fioe in transitioning polities,
scant attention has been paid to judicial activity contemporary African
democratisation processt$here is thus reason to critically evaluate theiresof
judicial government in Nigeria in view of recentcgmpolitical developments in
the period of transition to civil rule in the comnt

The discussion in this chapter is set againg backdrop of several
complexities. These include unresolved issues ansitional justice and
reparations for victims of gross abuses of humghtsi from decades of military
authoritarian rule discussed in Chapter ®aad concerns regarding the alarming
levels of insecurity in the Niger Delta (source af, the main-stay of the
country’s economy). Other prevailing concerns aeedontrol of the political and
economic sectors of the country by erstwhile myiteaulers (or their acolytes).
Many political office holders in the political traiion have strong links to, are
sponsored by or are actually former military off&cevho held political power
during the authoritarian period. Many erstwhile reditary rulers have
accumulated immense wealth and either directly hwough fronts, acquired
substantial control of the national economy pattiyough the acquisition of
former state-controlled enterprises through prsaiton and trade-liberalisation
programmes. There is also the issue of continualdtions of human rights in the

post-authoritarian period by aemocratic government; growing poverty

Quarterly 117 and A Jackson “Nigeria: A Securitye®aew” (2007) 96 (392) The Round Table
587, 590-591.

2 F Ni Aolain and C Campbell “The Paradox of Traiositin Conflicted Democracies” (2005) 27
Human Rights Quarterly 172, 182.

® T Ginsburg “Constitutional Courts in New DemocesziUnderstanding Variations in East Asia”
(2002) 2 (1) Global Jurist 1.

* H K Prempeh “African Judges in their Own Causecd®etituting Independent Courts in
Contemporary Africa” (2006) 4 (3) International dioal of Constitutional Law 592, 592-593.

® See also H O Yusuf “Travails of Truth: Achievingsfice for Victims of Impunity in Nigeria”
(2007)1(2) International Journal of Transitionastice 268.
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(associated with IMF/ World Bank economic structa@justment programme$);
electoral manipulation and political violence, etc.

Framing issues around constitutionalism, hunigints and the critical nature of
the role of the judiciary in contemporary Nigersociety indicates there is indeed
an onerous responsibility on the judicial functiblow the judiciary has played its
role in the post-authoritarian period, particularlg the exercise of its
constitutional powers of judiciary review can beaed from the jurisprudence
emanating from decisions relating to these andrsusdues.

The analysis will be conducted within two poliily significant period-frames;
the transition to civil from authoritarian rule @®-2003) and the post 2003 period
leading to the ‘civil-civil’ transition achieved 8007 as well as the immediate
period after. This periodisation is adopted withe tlim of presenting a
constructive template for critical evaluation otthonsequences of the judicial
accountability gap discussed in Chapters One amdeThn judicial governance
in the country. The focus in this chapter is onfile period. However, as is the
wont of on-going activities, it may sometimes irtally overlap with the second
period just as the evaluation of that period in itea Six also sometimes looks
backwards.

The adopted framework is consistent with tramsél justice theory.
Transitional justice theory recognises that whilsirgle ‘transitional momerit’
can be identified in ‘paradigmatic transitiolsa number of transitions (or
transition milestones) may in fact be discernibighinm the process of political
change’® In the context of the Nigerian transition, | aegim what follows that
there are discernibly distinct strands in judigalvernance that can be evaluated
through the prisms of the ‘transitions-within-a nsdion’ experience of the
country.

The Nigerian judiciary has recently been theufomf both national and
international attention as a forum that offers hégrethe resolution of ongoing
disputes and contestations in the country’'s traiifpelitical transition. Has the

® O C Okafor “The Precarious Place of Labour Rigatsl Movements in Nigeria’s Dual
Transition, 1999-2005” (2007) 51 Journal of Afridaaw 68.
" See also Yusuf Hakeem O “Calling the Judicianitgount for the Past: Transitional Justice and
Judicial Accountability in Nigeria” Law and Poli@0 (2) (2008) 194-226.
: Ni Aolain and Campbell note 2 supra at 181.

Ibid.
19 bid. at 183 (....we argue for the need to coneei¥ transitional situations not as involving one
single transition, but in terms of at least twan@ary sets...This is not to suggest that there may
not be other co-terminus primary transitions odogry.
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judiciary been instrumental to furthering or impaglthe transition to democratic
rule, and the respect for human rights and uphglde rule of law? What has
been the nature of judicial intervention in ongotegsions that emerge from the
interplay of a centrifugal federalidmand dynamics of political transition in a
heterogeneous, resource-rich but impoverishedygolihese questions constitute
the foci of this chapter. We return to some detiadensideration of these issues
after a brief consideration of the nature of jualicieview in Nigeria's legal

system.

2. JUDICIAL REVIEW IN THE NIGERIAN COURTS SYSTEM

On a prefatory note, it is relevant to identifig nature of judicial review in the
Nigerian court system. The significance of suchmidieation derives from the
realisation that the concept lies at the heartvafuations of constitutionalisation
discussed here and the judicialisation of politater in this research. Adopting
Epstein et al's characterisation of constitutionalrts, judicial review in the
country’s court system, though very close to theefioan system, is best
described as a hybrfd.

Like the American system, the Nigerian courteysfeatures a diffusion of the
power of judicial review. It is marked by the absemf a constitutional court and
a general power of judicial review vested on alint® of superior record These
are the high courts (usually, but not always), dbert of first instance, the Court
of Appeal and the Supreme Court. The courts posselysconcrete, as against
abstract judicial review powers and the locus rexglito initiate the process are
basically closeted, vested in individuals or grothzd can establish a real stake in
the outcome of the process. However, from judigractice and a close reading of
the provisions of Sections 6 and 46 of the Constituof Nigeria, 1999, it is
apparent that the Nigerian system of judicial reveeccommodates botx ante
andex post factqudicial review. This is a feature it shares wsttme European
constitutional court$® In addition, Section 315 (3) of the Constitutioroyides
for extensive judicial powers for review of legisten. It states that nothing in the
Constitution shall be construed as affecting thevgyoof a court of law or any
tribunal established by law to declare invalid axysting law in the country, and

! Nigeria is the fifth largest federation after lagdUnited States, Brazil and Russia.
2| Epsteinet al “The Role of Constitutional Courts in the Estabiient and Maintenance of
Democratic Systems of Government” (2001) 35 (1) l&a®ociety Review 117, 121.
13 ki
Ibid.
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perhaps more importantly, any provisions of the itution. It is now apt to

direct attention to the issues of constitutionalesmd Nigeria’s transition.

3. BACKWARDS WITH PLAIN-FACT JURISPRUDENCE: THE OPUTA PANEL CASE

Barak contends that the primary role of the Som@ Court in democratic
governance is ‘corrective’ in nature. In the diggeaof this corrective function,
the judge is expected to bridge ‘the gap betweendad society as well protect
democracy in cooperation with the other branchegosernment™ If we agree
with Barak on the primary duty of a supreme coiirgan be argued that the
Supreme Court of Nigeria fell short of this role s decision inJustice
Chukwudifu Oputa (Rtd.) and Human Rights Violatibngstigation Commission
and Gani Fawehinmi v General IbrahiBabangida, Brigadier Halilu Akilu and
Brigadier Kunle Togun(the Oputa PanelCase)® In view of the resounding
impact of the case on Nigeria’s choice of transgiojustice mechanism and the
evaluation proposed on the judicial role in trapsil contexts below, it is
germane to set out the facts of the case in somad.de

3.1 The Facts, the Decision

As stated in Chapter One, the desire of formertanyliheads of state and their
security functionaries to resist the summons ofQipeita Panel on the Dele Giwa
murder led to their institution of the case at Bezleral High CourtThe case of
the generals is that the Tribunal of Inquiries ATIA) under which the Oputa
Panel was established was not an existing law mvitie meaning of section 315
of the 1999 Constitution of the Federal RepublidNageria. Section 315 makes
provisions for savings and modification provisiof existing laws in the
country.

They further sought a declaration that the cdsipel powers granted the Oputa
Panel under the TIA are in breach of fundamenggitsi guaranteed by sections 35
and 36 of the 1999 Constitution. Section 35 of @mnstitution provides for the
right to liberty while section 36 concerns the tigh fair hearing. With the
concurrence of the parties, the Federal High Caudyperior court of record of

14 A Barak “The Supreme Court, 2001 Term —ForewordJudlge on Judging: The Role of a
Supreme Court in a Democracy” (2003) 116 (1) Hahtaaw Review 19. 28.

1512003] M.J.S.C 63. This is the report of the deffemis’ appeal to the Supreme Court following
the victory of ‘the Generals’ at the Court of AppeReference will however be made in a
composite manner to the matter through the couiitsifinstance (Federal High Court) through to
the Supreme Court. Reference to ‘Courts’ in théofaeihg context will cover all three courts
except as specifically stated.
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first instance, referred constitutional issuesiagisrom the case for determination
by the Court of Appeal.

On 31st October 2001, precisely ten days bdfweclose of public hearings by
the Oputa Panel, the Court of Appeal ruled on #sei@s. The Court of Appeal
declared the ‘compulsive’ powers of the 2nd Appellanconstitutional and in
violation of the Respondents’ fundamental rightatamed in sections 35 and 36
of the constitution. Dissatisfied, the Appellanigpaaled to the Supreme Court
and this enabled the Panel to proceed with theiptbkhrings. The Respondents,
also dissatisfied with the decision, cross-appealed

The Supreme Court held that the Tribunal of IngAct was existing law under
section 315 of the 1999 Constitution. It also hogreleld that the Constitution
does not confer powers on the National Assembleract a general law on
tribunals of inquiry for the whole country. The Gbalso held that tribunals of
inquiry fall within the residual powers of both tiNational Assembly (for the
Federal Capital Territory) and State Houses of Axdsg for the respective States.
The Tribunal of Inquiry Act of 1966 under which tBguta Panel was established
therefore took effect under the 1999 Constitutianaam Act of the National
Assembly for the Federal Capital Territory, Abwaly. In essence, the president
had exceeded his jurisdiction in establishing tipait@ Panel with a remit to carry
out a national inquiry into the violations of humaghts in all parts of the
country.

3.2 Between Executive Failure and Judicial Complacency

The Oputa Panel Caseeloquently presents two of a number of unsettling
features in the legal and statutory framework ofegpnance in Nigeria’s political
transition. First, is the extensive reliance by latanches of government on
autocratic legislation deriving from the colonigagd and authoritarian military
regimes. Second, is a customary, uncritical jutliatherence to precedent based
on principles of the common law. Deriving from thiest feature, an elected
democratic transition government placed reliancetren TIA, a pre-republican
legislation, to set up a truth commission by exeutiat at a time when it had
become standard practice to do so elsewhere undeose-specific legislatiolf.

'8 Thus, the South-Africa and Ghana truth commissienish in temporality closely preceded and
succeeded the Nigerian truth process respectivehg wet up pursuant to tailor-made legislation.
For a fairly comprehensive and representative dision of the establishment and conduct of
truth-seeking processes in different parts of therldy see P B HaynetUnspeakable Truths:
Facing the Challenge of Truth CommissigReutledge New York 2002) 94.
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Proceeding on the second feature, the judicieligd extensively on the case of
Sir AbubakarTafawa Balewa & Others v Doherty &Othéfsn the Oputa Panel
Case In the former case, the then Federal Supreme Goutithe Privy Council
both upheld objections to the compulsive powers tedjurisdictional reach of
the Commissions of Enquiry Act, 1961, which hadikinprovisions to the TIA.
Without delving into the contentious value of judicprecedent, particularly in
the common law legal tradition, it is importantraake the point that the post-
republican Nigerian Supreme Court is bound neithefact, nor law, by the
decisions of both authorities. This is becauseRbgeral Supreme Court was not
the highest court for Nigeria at the time since, i(athis case) final appeals still
lay to the Privy Council in London. The subsequespiublican status of the
country saw to the end of precisely that. Thusetlvesis no compelling legal basis
to rely on the case in the circumstances of palitthange and especially in light
of the imperatives of transitional justice.

The Obasanjo administration relied on shaky llégandations for addressing
crucial transitional justice issues. Such reliaimcéne aftermath of three decades
of authoritarian rule that earned the country iméional censdf clearly places a
question mark over the administration’s sincerityd athe degree of its
commitment to justice, human rights and the ruldaef in the country. In this
regard, the action of the elected executive selgouspaired the fulcrum and
raison d’étre of the transition. However, the faltering premisefs executive
initiative notwithstanding, the transition judicgacan not be excused for its
fixation on a rational legal formalism that is inyesished by its lack of
engagement with the socio-political circumstancdsth®e country and the
developments in the international arena.

In coming to a decision that struck at the robtthe truth-seeking process
epitomised by the Oputa Panel, the Nigerian judycia the Oputa PanelCase
arguably undermined the rule of law (even if ndtldately), in the course of the
country’s transition from authoritarian rule. Thiéitade of the Court derives from
an entrenched judicial tradition of plain-fact gprudenceThe Court obviously
accorded primacy to protecting tfederal characterof the Nigerian polity over

the rights of victims of gross violations of humaghts.

17(1963) 1 WLR 949.
83 Mole “The 2003 Nigerian Elections: A Democradiettlement?” (2003) 370 The Round Table
423,424.
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It is noteworthy that the violations in issuerevéargely committed by military
regimes that paid no more than rhetorical heedh¢ocbuntry’s federal character
(like most other established aspects of the coistayv and politics) and (mis)
ruled it in a virtually unitary fashion. In defe@nto thesupremacyof military
laws (decrees), the judiciary hardly intervenedheck the various violations of
the constitution in this regard. It is thus irotiat the transitional judiciary at the
highest levels will advert to the territorialitygament as justification to shield
alleged perpetrators from accountability and tri@msal justice claims.

Further, the Supreme Court upheld the Coukpgfeal’s position that Sections
5(d), 11(1) (b), 11 (4) and 12(2) of the Tribuna$ Inquiry Act were
unconstitutional and invalid because they empoweribunal of inquiry to
compel attendance or impose a sentence of finemprisonment for non-
attendance to its summons. According to the Cdadbhe, sections contravene
sections 35 and 36 of the Constitution of Nige@@94 that provide for the right to
liberty and fair hearing respectively. It viewed mdatory attendance at a truth
commission as contrary to the right to personariyop The Court insisted that
under the Constitution, only a court of law can mak order to deprive a citizen
of his fundamental right to personal liberty. Whiles position of the Court is
attractive, it is arguably not sustainable considethe provisions of section 35
(1) (b) that

Every person shall be entitled to his personaltijbend no person shall
be deprived of such liberty savéhia following cases and in accordance
with a procedure permitted by lavioy.reason of his failure to comply
with the order of cowt in order to secure the fulfilment of any
obligation imposed upon him by 1aw

The Court placed reliance on section 35 (1) thaviges for deprivation of liberty
in execution of the judgement of a court, as Wére the only derogative clause to
individual liberty in the constitution. Such anenpretive approach is, it is humbly

submitted, in view of section 35 (1) (b), erroneous

Surely, the Court could have upheld, on theshafthe proviso in section 35 (1)
(b), the ‘coercive’ powers of the Oputa Panel uniher 1999 Constitution. The
Court is well situated to do so from its vantagsipon as the judicial forum of
last resort even without recourse to comparatigeslation and jurisprudence in

South Africa, another common law jurisdiction witklevant (and at least

9 Emphasis mine.
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persuasive) precedent on the issue. After all, Gpeita Panel was constituted
under a law and the duty to attend the summonkeoOputa Panel challenged by

the Plaintiffs was imposed by the TIA.

Curious and more objectionable still, is thelifitg that the powers of the Oputa
Panel contravened fair-hearing provisions of secti® of the Nigerian
constitution. It is a basic procedural practicd ties been upheld by the courts (in
Nigeria and elsewhere) that evidentiary rules weighinst a party who fails to
utilise reasonable opportunity provided to air plaety’s side of a case, as a result
of which such party can not be heard to complaioualack of fair hearing. In

vindication of this position, the Court was to hoica later case that

...the duty of the court, trial aaybellate, is to create the atmosphere or
environment for a fair hearing afase but it is not the duty of the court
to make sure that a party takes i of the atmosphere or
environment by involving himselftime fair hearing of the cas&.party
who refuses or fails to take advagetaf the fair hearing process
created by the court can not turowrd to accuse the court of denying
him fair hearing®
On the facts in thé@puta Panelcase, the provisions of section 36, it is
respectfully submitted should not have inured ®ltkenefit of the generals. They
were summoned as witnesses before the Oputa Rahéh@ case was initiated by
them to obtain judicial sanction for depriving tpetitioners and the Nigerian
society the benefit of the facts peculiarly withimeir knowledge relating to

serious allegations of wrong doing.

Contestations around the legality of the OpwtadPin various suits and appeals
on them instigated by the generals in an attemgelapreservation brought to the
fore the tension that may arise between the tredkiag process and the judiciary
in transition. More importantly, theOputa Panelcase in the context of a
transitioning polity arguably demonstrates the @msgnherent in the existence of
an accountability gap with respect to the judiciampich has been earlier
identified in Chapters One, Two and Three. Such@mountability gap bequeaths
a polity with a judiciary that may be immune to ttiganges taking place in the

transition environment all around?t.

3.3 Again, the Rule of Law Dilemma

% See in this regard, the position of the Couttlom. Muyiwa Inakoju & 17 Ors v Hon. Abraham
Adeolu Adeleke & 3 OrR007] 4 NWLR pt. 1025 p.423 and (2007) 7 NILR 12@ailable at:
http://www.nigeria-http://www.nigeria-law.org/LawRerting.htm (25 December 2007) per Niki
Tobi JSC at 35. Emphasis mine.

%1 See generally, Chapter Three and Yusuf note 7asupr
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Former authoritarian military rulers are repuyedifficult to bring to accounts.
Roehrig has noted that any attempt to ensure ataility for violations of
human rights by past military regimes in post-atthdan societies is fraught
with complexities?> There is some convergence of opinion on this vi€his
does not, however, provide justification for avagli the challenge of re-
establishing the supremacy of law over the authiaih exercise of power that
had deprived individuals, groups and society inegah of their rights. Supreme
Courts in particular have a unique role in a coustinal democracy in the
pursuit of this objective.

The decision of the Court in the Oputa PaneleCealls into question its
commitment to the duty to bring alive the law as agent of positive
transformation (largely viewed as essentially rewg around the executive and
the legislature). The phenomenon at play in cagesthe Oputa Panelin the
context of Nigeria’s transition has been aptly diésd by Teitel as ‘the rule of
law dilemma.** Teitel has criticised accounts of the role of land legal
institutions in transitional contexts that do natké cognisance of the
circumstances of political change. Adopting exigtoonceptions of the role of
law, she argues, restricts the potential transfaumacapacity of law in hitherto
conflicted societied® In assessments of what now constitutes pioneering
experiences in the ‘contemporary wave of politicaange’ in diverse regions of
the world (Eastern Europe through Latin AmericaAfoica), she identifies the
judiciary as a powerful institutional agent forrtsformation. But as she further
notes, the judiciary is itself faced with enormalmallenges in the mediation of
ensuing transitional tensions. Teitel locates thgomreason for this in the
distinctive nature of law and justice in transitrcontexts. Law and justice as
handmaiden®f change make a paradigm shift in transitions. liswwnoulded by
and also remoulds the society in the flux of traosi The exigencies of the
transition context demand new conceptions of law pustice that are at once

‘transformative...extraordinary and constructivigt.’

22 T RoehrigThe Prosecution of Military Leaders in Newly Denatitr Nations: The Cases of
Argentina, Greece and South KorélicFarland & Company Inc. Publishers North Carolina
2002).
23 See generally Barak note 14 supra.
% R G Teitel “Transitional Jurisprudence: The Rold.aw in Political Transformation” (1996-7)
106 (7) Yale L.J 2009, at 2018-2022.
25 [1hi

Ibid.
%% |bid. at 2014
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The foregoing formulation constitutes what cancbnsidered a historication of
law and justice within the context of transitiodgdjudication by a ‘transitional
judiciary’®” in neglect of thesui generisrole of law and thus, the adjudicatory
function, positively threatens the aspirationsdbange constitutive of the whole
process of political transition. Further, it rais® question of the continued
relevance of that arm of government in the posflminera and its ability to
foster the rule of law.

3.4 The Judiciary, Transition and the Transformative Agenda

The gap in governance created by a transitigg@suliar political power-
dynamics accentuates the need for a judiciary cdt@dhito constructively
‘engage with the transformative agendf, ideally the hallmark of and
legitimising justification for the transition in eéhfirst place. This is particularly
relevant in the context of a transition that hasulted not in a real (as is the
aspiration of the people and mantra of the elite& in power) but a virtual
democracy: in other words, a situational dynamievinch the ruling elite have
perfected the art of manipulating the transitiongess in a way that does not
dislocate their hold on power and yet creates tmgression thatliberal
democracy has been institutéd.The transition to democratic rule in Nigeria

presents a good example of this socio-politicalasyic.

The elections in the political transition fromen three decades of authoritarian
rule were strongly contested or influenced by @wvi$ who had held offices under
the past military governments or were actuallyreetimilitary officers in past
military regimes’ Ex-President Olusegun Obasanjo epitomised thisamjyn
The former army general and military head of siatgenerally believed to have
been tipped and largely sponsored for presided©OBd by the country’s former
self-styled ‘military president’, General IbrahinaBangida. General Muhammadu
Buhari, himself a former military head of state ens one of the frontline

contenders to the presidency while General Babangidly dropped his

*" |bid. at 2030.

% H Corder “Judicial Policy in a Transforming Comstion” in J Morison, K McEvoy and G
Anthony (eds.)Judges, Transition and Human Rigli@xford University Press Oxford 2007) 91,
93.

% R Joseph “Democratization in Africa after 1989n@@rative and Theoretical Perspectives” in
L Anderson (ed.)Transitions to Democrac{Columbia University Press 1999) 237, 242-3. See
also H K Prempeh “Africa’s ‘Constitutional RevivalFalse Start or New Dawn” (2007) 5 (3)
International Journal of Constitutional Law 469,550Indeed, Africa’s recent democratic
transitions have become an occasion for recyclilgetites, not for the emergence of a new
generation of leadership.”

% T Oyekola “Ex-Military Officers are Doing Well iRolitics- Gowon”Nigerian TribuneOnline
Edition (Lagos Tuesday 4 September 2007)
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presidential ambitions shortly before the April Z0@lections. During the 2003

elections, three generals had been front ruritiéFeey had all ruled the country
as military heads of state at one time or the otheremains an irony of the

democratic transition in Nigeria that military aféirs who ran the country aground
still occupy the most prominent positions in epitever contestations.

The current president of the Nigerian Senate (tpper house in the two-tier
legislature, the National Assembly), is also areetigeneral and ex-military
governor of a state, just as the longest-servirggretan of the ruling People’s
Democratic Party (PDP), Ahmadu Ali, is a retiregngrgeneral and one time
Minister for Educatiorf? A number of state governors, law makers in therfad
and state legislatures, ministers and other keYigpoffice holders are ex-military
men, who held strategic public positions under aasimilitary regimes in the
country®>® The phenomenon aptly referred to as ‘feigned’ rmdenversior*
situates the judiciary as the unlikely institutiof state for holding out the
prospect of a genuine realisation of democracy ramel of law commitment as

underpinning the political transition.

The situation in Nigeria is not unique as thpexience in Ghana (embodied in
what has been referred to as the ‘Rawlings factoe§ shown. Jerry Rawlings’
hold on power in Ghana in the post-authoritari@mgition period was so potent
that it staved off accountability for human rightslations for eight years after
the transition to democracy. This was no surprsesiclering he got elected as
civilian president under the transition programneeihstituted and supervised.
Beyond that, the ‘Rawlings factor’ also reputedbnditioned largely, the choice
of transitional justice mechanism eventually addptby the successor
administration to achieve accountability for hunnigts violations®> The politics
of transitions in post-communist Eastern Europe katih America have often
followed a similar cours&® The reason for this may not be far-fetched;

democratic politics, for all of its merits, is aftall a game played with resources

1 Mole note 18 supra at 424.

32 3 Abayomi “Ali, PDP Chairman Resign¥anguard OnlingLagos Monday 8 October 2007)

% See R Joseph “Africa: States in Crisis” (2003)3Journal of Democracy 159, 163 and N van
de Wall “Multi-Party Politics in Sub-Saharan Afric€2001) 1 Forum for Development Studies
11.

% Joseph note 29 supra at 250-251.

% F Oduro “Reconciling a Divided Nation through arNRetributive Justice Approach: Ghana’s
National Reconciliation Initiative” (2005) 9 (3) €hnternational Journal of Human Rights 327,
340-342. See also K A Attafuah “An Overview of GhanNational Reconciliation Commission

and Its Relationship with the Courts” (2004) 152j1C€riminal Law Forum 125

% Teitel note 24 supra at 2022-2024 and 2061
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(financial and material) often in abundance in thesenals of erstwhile
authoritarian rulers, often privileged by plundestdte resources amassed during
their tenures. Against this backdrop, it is littkender that the political dividend

the transition process has delivered is a quasiedeaoy>’

Again, the formidable challenges posed by péwex-military rulers against
efforts to obtain justice in the transition periate largely consistent with the
mixed results and varied experience of attempewdisre. While in some Latin
American countries like Argentina, prosecutions evéater ‘rolled back’ in
deference to military take-over thredisthe judiciary in Greece contributed
positively and directly to the restoration of thder of law by way of fearless
adjudication in prosecutions involving erstwhiléitary rulers in the country.

According to Teitel, twice over confronted withe dilemma of the rule of law,
the courts in Unified Germany adopted a jurispregem which ‘moral right’
trumped a formalist (plain-fact) approach to la@nding credence to the view that
transitional justice necessitatesw@ generisconception of law. In the context of
post-communist Eastern Europe’s experience in itransto liberal democracy,
the Hungarian judiciary similarly opted for a trams-sensitive response to the
rule of law dilemma by protecting the individuatight to security. Teitel posits
that conditioned by different ‘historical and palél legacies’, both judiciaries
arrived at similar results of ‘transformative ungtandings’ of the rule of law

despite charting different courses.

The judiciary at all times, but especially iretAux of the transition context,
must be wary of the designs of any individual arugr to have recourse to judicial
process as a shield against justice. This is pdatily important for the restoration
and fortification of the rule of law in a transmial setting. Such awareness
appears to have been lost on the Nigerian CourtiseirOputa Panel Case. It is a
paradox that the military would have recourse ®rights-regime and the courts
to stave off accountability. While in power, whennaias not busy corrupting or
trying to subvert the judiciary through bribery aextlusion clauses, it treated its
efforts at independence with contempt at best.téifi governance is unarguably
a violation of the rule of law. It violates the @ditution of virtually every modern

State.

37 Okafor note 6 supra at 86.

% For an elucidatory account of the challenges igeftina’s transition from military authoritarian
rule in the early ‘80s, see C S Niftadical Evil on Trial(New Haven: Yale University Press,
1996).

% Teitel note 24 supra at 2019-2027.
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The judiciary had become largely impotent in alging the rights of
individuals in the era of military rule in the cdmn In the appeal case bfwosu v
Environmental Sanitation Authorif{l to take but one example, a Justice of the
Supreme Courtboldly advised victims of rights violations to seekdress
elsewhere. He concluded that the Military left nneoin doubt as to the
inviolability of their decrees. Thiapologiawas borne as much out of a sense of
frustration of the courts with the importunate acmhtemptuous treatment of
judicial decisions (and the institution as a whol®y successive military
administrations as from an attempt at self-presemaln a way though, it
reinforces the need for accountability for the matof judicial governance during
the years of authoritarian rule. How or why was thituation possible? Clearly,
considered against the background of the intransgef the Nigerian military
class towards the judicial institution and rule lefv while in power, it is
paradoxical that the military would turn to the dsuostensibly to protect their
rights.

However, the recourse of the Nigerian generalshe courts reinforces the
proposition that a virile, dynamic, independentiguaty is central to the nurture
of democracy and human rights. If the courts mantheir independence,
ultimately, both the rulers and the ruled are abkvpyotected. The virility of the
judiciary goes a long way to ensure good governancdl times. The guarantee
of judicial independence and justice through duweess of the law constitutes a
check on the inordinate exercise of political pawer

The decisions of the Nigerian courts in kbgal challenges to the Oputa Panel,
the key mechanism in the process of restoring humgduts and achieving justice
for victims of impunity in the transition to dematic rule, raises concerns
regarding how the courts intend to respond to tkenahds for justice and
acknowledge violations of human rights. This algteleds to what the role of the
courts will be in mediating critical conflicts ihé transition era and beyond. One
of the concerns is that it appears the courts hamtpto the wishes of the ex-
military rulers (who appointed most of them) andowtontinue to participate
directly, by proxies or hover visibly in the backgnd of socio-political life in the

country. This leaves a question mark over theiuiregl decisional independence.

Another is the fact that despite the recoursehef plaintiffs to human rights
provisions as one of the twin bases of their casag of the Courts, not even the

4011990] 2 NWLR pt.135, 688
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Supreme Court, seized on the opportunity to invibleeobligations of the country
under international human rights law. Significantigounsel to one of the

Appellants/Defendants had canvassed that ‘...the umeb of Inquiry (the
HRVIC) was set up in connection with violation ofirhan rights... for the
purpose of implementing a treafyThis provided the Court with the opportunity
for advertence to the treaty obligations of the mtou under the Universal
Declaration of Human Rights (UDHRJ, International Covenant on Civil and

Political Rights (ICCPR) and customary internatidasv.

But while the Court conceded that the Oputa Pasasl set up in connection with
human rights violations, it rejected out of hang &nk with the country’s treaty
obligations. In the view of the Court, there washnog in the enabling law (the
TIA) to validate that proposition. It thus rejectede of the mediating forces in
transition as theorised by Teitel. That line ofs@ang also deprived the Court of
a core value of international law in providing seabnderstandings of the rule of

law in transitional contextt.

Taken together, the two issues raise a third @mel perhaps more profound:
judges continue to apply and interpret the unreéatraet of laws inherited from
the authoritarian period with ‘uncritical vigotit'that was the hallmark of their
decisions at the time the laws were handed dowdidigtorial regimes. While it
is not argued that all the laws passed during thieagitarian period are bad with
reference to their content, as discussed earlieeret are substantive and
procedural reasons for viewing a good deal of amjitmade legislation in the
country with suspicion. Further, it is interestitognote that it was not an issue of
debate nor was it suggested as to whether judgesiably appointed by the
authoritarian military regimés should resign given the questionable role the
judiciary played in the pre-transition period. Nodie. Again, this followed the
pattern elsewher®. The oversight that has left the judiciary intacg doubt
strengthened in the Nigerian experience by a toadibf military-imposed

“Brigadier-General Togun (Rtd.) V Hon. Justice Chuliifu Oputa (Rtd.) & 2 others and
General Ibrahim Babangida & 1 oth¢2001] 16 NWLR pt. 740, 597 at 662 (cases constdida
on the orders of the court). HereaffEogun v OputdNo.2).

210 December 1948 UN GA Res.217 A (IlI).

“3 Teitel note 24 supra at 2028.

44 Corder note 28 supra.

5 This must be qualified by appointments made in ititervening years of civil democratic
governance; 1 October 1960- 15 January1965 anddb@c1979- 31 December 1983.

8 South Africa is a good example. See for instanoel€ note 28 supra at 93.
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constitutionalism, may be partly responsible fodigial apathy to the policy

issues surrounding tf@puta PanelCase.

It is arguable that the judiciary is obligedrasolve the issues at stake in the
Oputa PanelCase from the perspective of its national as welirgernational
significance. From the national perspective, thentty is in search of a lasting
transition to a democratic society where the rdlaw will substitute whimsical,
authoritarian and usually brutish deprivation ofliggzal, economic, social and
cultural rights. Not a few Nigerians had been derfteeir rights in the period of
military rule aptly described in the words of JastOputa in (biblical allusion, no
doubt) as ‘the years of the locust’. An overly oarrinterpretation of precedent
by an unreformed, unaccounted for judicial body Mquut rectification of this in

jeopardy.

On the international level, the country was iire cheed of assuming its pride of
place in the comity of nations as the foremost lblaation in the world
considering its enormous potential in light of itsman and material resouréés.
More importantly, the country’s legal obligationsder international human rights
covenants required the deployment of an effectivechanism to secure
reparations for victims of gross violations of humaghts that ought to be
promoted by a robust engagement of the judiciarth wransitional justice

process.

3.5. Safety in a Cocoon: Ignoring International Human Rights Law

The Court ought to have taken cognisance ofttassitional status of the
country, seized the opportunity to enunciate arghtifly with the developing
jurisprudence of the imperative for accountabiéityd justice for victims of gross
human rights violations through an affirmation b tight to truth®® Some
scholaré’ are of the view that this right is guaranteed lbticke 19 of the UDHR
and Article 9(1) the African Charter on Human arebples’ Rights (Afrocan
Charter). While the former has come to assume tia¢us of customary

international law, Nigeria is party to the latter.

The Inter-American Court of Human Rights (Inenerican Court) has been
the most progressive of existing human rights meisias in its explication and

47 Jackson note 1 supra at 600.

“8 P B Hayner “Fifteen Truth Commissions-1974 to 1984Comparative Study” (1994) 16
Human Rights Quarterly 597 at 607and 611 (Emphasig).

49°J Quinn “Dealing with a Legacy of Mass Atrocityrtith Commissions in Uganda and Chile”
(2001) 19/ 4 Netherland3uarterly of Human Right383at 388.
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development of a jurisprudence affirming a righttrioth for victims of human
rights violations. The Inter-American Court, alowgh its sister mechanism, the
Inter-American Commission on Human Rights, facedhva large number of
‘enforced disappearance casésias stated in a number of its decisions that there
is a right to truth for relations of victims of $uclisappearancés.The locus
classicuson the matter is the case\¢élasquez Rodriguez v Hondutawhere the
Inter-American Court held that relations of an indual, who was arrested,
reportedly tortured and then ‘disappeared,” weriled to have the report of an
independent and transparent investigation carriat iy the State into the

disappearance.

Counsel to the Oputa Panel advanced the arguwihout success) that it was
properly set up under the African Charter. The €betd that for this to prevail
there was the need for specific legislation settipghe Oputa Panel and investing
it with powers to carry out an inquiry of the nauhe Oputa Panel was meant to
accomplist?® The constitutional par&lof the Supreme Court of Nigeria made
only a dismal reference to international humantsgaw despite the country’s

obligation in respect of the African Charter.

The socio-political circumstances of the couratythe time required the courts
to adopt a reflexive jurisprudence in the deterramaof the Oputa PanelCase.
The Supreme Court of Nigeria in particular, oughthiave proceeded on the
premise that the issues arising from the case demdled the question of the
personal rights of the plaintiffs. Regrettably, elikhe Court of Appeal, the
Supreme Court preferred placing premium on how'¢bercive’ powers of the
Oputa Panel interfered with individual rights. Aobder perspective commends
the view that the issues involved may no doubten®individual rights. Yet,

they also border, even if implicitly, on the obliga of the country to ensure that

*0 S DavidsonThe Inter-American Human Rights Sysi@shgate Publishing Company Aldershot
Dartmouth 1997).

°1 See for instancBleira Alegria v Perunter American Court H.R series No.20 (1995), 18LH
403.

*2 Inter-American Court H.R. Series C No.4 (1988HRLJ 212.

*3 Oputa PanefCasenote 15 supra at 85-86.

** The full complement of 17 Supreme Court Justiaesschot sien bancon cases together as a
panel unlike the US Supreme Court. The Court imitinary appellate and original jurisdiction is
constituted by 5 Justices. A panel of 7 Justicds osier ‘constitutional’ matters. This
‘Constitutional Panel’ is conventionally presumex e the highest adjudicative forum in the
country.

%5 Togun v OputgNo.2) note 41 suprat 645.
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victims of human rights violations are provided twéan opportunity to be heard

and provided an effective remedy.

The decisions of the Nigerian Courts on the @fRdnel arguably demonstrate a
glaring disconnection of the judiciary with thertsaional realities of the society.
As mentioned earlier, Nigeria ratified the Afric&harter in 1982. The country
had gone further to incorporate it into domestgidkation as far back as August
1983. The Supreme Court of Nigeria is bound to eesmternational customary
law as embodied by the UDHR. It also has a ‘doubl#igation in respect of the
African Charter that is at once an internationahty and a municipal legislation.
The latter reinforces and expands the limited bifsrights encompassed in

successive Nigerian constitutions including theentrone of 1999.

The decisions of the Nigerian courts in tBputa PanelCase reflect an
impervious disposition against the current positddnnternational human rights
law regarding state obligations on victintgjht to truth and accountability in
transitional societies. The attempt by counseltfe Oputa Panel to open the
window was resisted by the only justice who did ot beyond a cursory
reference to it. The significance and historic nataf the case does appear to

have been lost on the courts.

Ratification of international covenants by atesteonstitutes an undertaking to
fulfil the commitments stated in them. A state vahrily surrenders part of its
sovereignty in ratifying international covenants Questions of international law,
treaty obligations and human rights, the decisiafisthe United Nations
specialised committees and regional human riglstitutions deserve more than a
‘persuasive’ status. This is in line with statetpasbligations under international
law. The obligations include according recognitibm decisions made by
mechanisms established for ensuring compliance thghinstruments. It can be
argued that decisions on covenants’ provisionsdprapriate bodies ought to be
regarded as canons to be observed by contractiriggpaOtherwise, the whole
field of international law will be rendered irrebawt.

3.6 Privileging Domestic Law over International Law

The foregoing further raise the propriety of frecedence sometimes accorded
to domestic law (ordinary or constitutional) oveternational covenants. The
issue is particularly topical in jurisdictions likéigeria and South Africa where

the constitution requires that a treaty must betabby the national legislature in
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order for it to take effect as binding law in theuntry>® Nigerian courts have
developed an ambivalent jurisprudence on the issmeGani Fawehinmi v

General Sanni Abach¥ the Supreme Court of Nigeria held that the provisiof

the African Charter can not prevail over the Nigariconstitution. In the lead
judgment, Ogundare JSC conceded that the Chartenasted under Nigerian
Law (Cap. No.10, Laws of the Federation of Nigeri®90) possessed an
‘international flavour’ and ‘a greater vigour angesigth than any other domestic

statute’. However he proceeded to hold that

But that is not to say that the @é¥ais superior to the constitution...Nor
can its international flavour pratéhe National Assembly...removing
it from our body of municipal lawyg simply repealing Cap No.t8.
With that, the constitutional (and highest) panfeth®e Supreme Court overruled
the decision of the Court of Appeal. The latter hadorded special and decidedly
higher status to the African CharférThe Court of Appeal had decided the
international statute had superior status to othenicipal laws. It is submitted
that the position of the Court of Appeal which acdsospecial recognition to the
statute as an international covenant ought to bectinrect statement of the law.
The judicial position that state constitutions awperior to international law the
same state contracted to adhere to, can not ket @lch jurisprudence hits at the
roots of international law. It is standard to fitinét treaties provide for the binding
nature of their provisions on state parties andiiregthat they take adequate
measures for the implementation of their provisighgood example is Article 2
of the ICCPR
Where not already provided for by existing legisiator other measures,
eaclstate Party to the present Covenamtlertakes to take the
necessary stefrsaccordance with its constitutional processesaitial
the provisions of the present Cowgrta adopt such laws or other
measures as may be necessary tceffieet to the rights recognized in
the present Covenéfit.
In view of Article 2 of the ICCPR, it should nbé open to municipal courts to
override treaty provisions by domestic law. Cadeapparent or implicit conflict
between the two ought to be resolved in favour mdérnational law. This is

% See s.12 of the Constitution of the Federal RepwaiiNigeria 1999.
°7(2001) CHR 20.

*® |bid. at 42.

|t is enacted as Cap.10, Laws of the Federatidvigéria 1990.

0 Emphasis added.
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consistent with Articles 26 and 27 of the Viennan@ntion®* Article 26 affirms
the binding obligation created by treaties on @wttng states. Article 27 provides
that provisions of domestic law may not be invokedustify failure to perform
treaty obligations.

The Nigerian courts ignored the obligation oé ttountry under the ICCPR.
Article 2(3) provides that individuals whose riglisfreedoms recognized by the
covenant are violated are entitled to an effectermedy. The ICCPR similarly
guarantees to an individual claiming such a remadyght to have his claim
determined ‘...by competent judicial, administratime legislative authorities or
by any other competent authority provided by the lesyatem of the StateThe
latter clause any other competent authoritgovers a Truth Commission
established by law (like the Oputa Panel) with andade inter alia, to
‘investigate’ cases of rights violations and ‘makecommendations’ for

‘appropriate compensation.’

The Oputa Panel clearly constituted the strangesot the only mechanism
chosen by the government to comply with its oblaa in this context as
discussed earlier. The mandate of the Oputa Padeétessed virtually all
foregoing obligations. Only a handful of individealless than ten) were facing
criminal charges at the time for some of the atieeicommitted during the
Abacha regime. To date, none of the trials has lweecluded. Over 8 years of
protracted trial of the former Chief of Army Sta@eneral Ishaiya Bamaiyi and
four other minions of the late dictator, Generahi@aAbacha, inThe State v
General Isahiya Bamaiyi & 40%typifies how the current state of Nigeria’s
criminal law and procedure can be exploited by péwendividuals to frustrate
the administration of criminal justice in the coynt

It is pertinent that in the context of the ti#iog in Nigeria, the rights of victims
to obtain a remedy thereby relied to a great extarthe truth-seeking process. It
was quite open to the Supreme Court in partic@arthe court of last resort, to
have taken the expansive view of the facts and da@t come to a radically
different decision. Disappointingly, it took a rattrestricted view of the issues in

the case. The decision did not take cognisancleeofietct that the nation was at the

®% Vienna Convention on the Law of Treaties concluded/ienna 23 May 1969. Entered into
force 27 January 1980; U.K.T.S (1980), Cmnd 796478 331.

62 | D/7CI99. See for instance V Efeizomor ‘Lagos tevRkw Bamaiyi, Al-Mustapha’s Case’
Daily Independen©nline Edition (Lagos Nigeria Monday 23 July 2007)
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threshold of history, in transition and desirousraking a decisive break with a

past of human rights violations.

Truth Commissions have now acquired the stafus recognised mechanism
for addressing past human rights abuses in transitisocietie§> They have
taken a position of increasing significance alodgsother transitional justice
mechanisms. They play an important role in efftotsestore the rule of law in
post-authoritarian and post-conflict societies. Bwgpreme Court ought to have
seized upon the reliance of the applicants on timeldmental rights provisions
guaranteed by the constitution to consider thetrgfhvictims to a remedy as
provided by the foregoing provisions. This wouldvéaprovided it with a

balanced progressive jurisprudence on the matter.
3.7 Policy Considerations and Transitional Justice Claims

Apart from normative imperatives of internatibaw, policy considerations
should have been positively taken into accounthgy@ourt to the benefit of the
defendants in th®puta PanelCase Nwabueze has made the important point that
consideration of public policy may contribute pogty to judicial
determinations. The guiding principle, he advocatess that public policy
considerations, particularly of the subjective tygee subordinated to legal
principles and ‘objective standards.” He furtheggests that ‘considerations of
expediency’ in deserving instances ‘may justifialvljorm the application of law
by the courts in the solution to problerfiSNwabueze’s postulation on the value
of public policy in judicial decision-making, it wabe argued, supports the
position that the Nigerian courts should have hdgegence to the principle to
decide theDputa PanelCase in a manner cognisant of the societal expeactaat

the time in Nigeria’s socio-political history.

A crucial issue on which the Nigerian courtsrfduor the applicants was the
unconstitutionality of the so called ‘coercive’ @ompulsive’ powers of the
Oputa Panel. These were the powers of the Oputel Rasubpoenavitnesse®

and punish for contempt. The courts held that those powers impugned the

83 UN Security Council Document No.S/2004/6Réport of the Secretary—General ‘The Rule of
Law and Transitional Justice in Conflict and Pogirflict Societie’sl atl7 available at:
http://www.daccessdds.un.org/doc/lUNDOC/GEN/N04/298?DF/N0439529.pdf?OpenElement
(10th October 2005).

% B O Nwabuezdudicialism in Commonwealth Africa - Role of CourtsGovernmen{C Hurst

& Company London 1977) 7-9

% See Section 6 of the Tribunals of Inquiry Act.

% |bid. Section 11.
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fundamental right to liberty guaranteed by sec6énof the 1979 constitution of
Nigeria (now section 46 of the 1999 constitutiofhis aspect of the decision in
the Oputa Panetase, even from the purely formal legal point @wi; is curious.

The right to liberty under the Nigerian constitutiof 1999 as well as earlier
constitutions, and indeed in line with internatibhaman rights law and practice,
can be and is in practice derogated from in deficisxlimstances. One context in
which such derogation might take place concernsoregble suspicion of the

commission of an offence, which was precisely suesbefore the Oputa Panel.

A Truth Commission has an extended form of ingas its core function. This
core function can be easily frustrated or defedtelde truth-seeking body lacks
the power to summon witnesses and issubpoenafor the production of
evidence. Such power is in state practice notlatadel for quasi-judicial bodies
in the country in question. Similar powers aregtaily conferred and exercised

with judicial sanction by professional disciplindrgdies in Nigerid’

By way of comparison, the South African TRC hasty wide powers to
summon witnesses, subpoena evidence, and ordesetimeh of premises and
seizure of material&® as part of its notably ‘significant procedural pe:°
Powers of similar purport were contained in the izhalational Reconciliation
Commission Act that established a subsequent troitmission’” It is doubtful
that a truth commission without such powers careatiffely carry out its
functions’® At the very least, the relevance of such a tragking process will be
diminished. In all events, the Court ought to hauasitively construed the
provisions of section 8 of the TIA that emphasifleelfact-finding remit of the
Oputa Panel. It provided that evidence taken utiierAct shall be inadmissible
against any person in any civil or criminal prodegd except in the case of a
person charged with giving false evidence befoeentiembers. Section 10 further

reinforced the protection granted to witnessesfyasy before the Oputa Panel by

®7 See for instance, the Medical and Dental Praotiis Act Cap 221 (now Cap M8, 2004) Laws
of the Federation of Nigeria 1990 which establistiess Medical and Dental Council of Nigeria
(MDCN). The Act empowers the MDCN to enact rules pobfessional conduct for medical
practitioners as well as establish the Medical &whtal Practitioners Disciplinary Tribunal
(MDPDT). The MDPDT is established to handle cadgzrafessional misconduct against medical
personnel.

% Promotion of National Unity and Reconciliation ABNURA) No.34 of 1995. See Sections 30,
31, 32 and 33.

% E A Christodoulidis “Truth and Reconciliation’ ARisks’ (2000) 9 (2) Social and Legal
Studies, 179,186.

OSee s.15 and 16 of the National Reconciliation ®éssion Act 2002 (Ghana).

" R Wilson “Violent Truths: The Politics of Memory iGuatemala,’Accord: An International
Review of Peace Initiativ§4997), http://www.c-r.org/accord/guat/accord2éeih.shtml.
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restating the rule against self-incrimination as #tandard set for witnessing

before a court of law.

In contrast, a reflexive jurisprudence suggesta constructive engagement
with the process of transition was enunciated leyGbnstitutional Court of South
Africa in litigation challenging the truth-seekingrocess in the country’s
transition to popular democracy. The decision ef@onstitutional Court of South
Africa (the Constitutional Court) iAzanian Peoples’ Organisation (AZAPO) & 3
Ors v President of the Republic of South Africard Ehe AZAPOCase}? stands
out in this regard. The applicants sought an ordeclaring the amnesty
provisions in section 20 of the TRC Act void. Thegre particularly aggrieved
that section 20(7) of the TRC Act extinguished dniah or civil liability of the
perpetrator for the amnestied criminal act. Theohlt®n from liability also
extended to the state as well as any other bodiidual or corporate, that would

have been vicariously liable for the violation megtion.

In approaching the issue, the Constitutionalr€oanceded that the provisions
could be considered a limitation of the constitaéibprovisions on the right to
seek settlement of disputes in a court of law guaed by section 22 of the
Constitution of the Republic of South Africa. Insadving the issue, the Court
resorted to the constitution to determine whethereg was any other provision
that permitted a limitation to the right in secti®®. In the event there was none,
it sought to determine whether the limitation cob&djustified in terms of section
33(1) of that constitution which allowed for sommitations by ‘law of general
application’ to rights provided in the constitutioHowever, the Court placed

premium on the fact that the society was in tramsit
Thus, while the Constitutional Court recognisieat

every human being must feel gragealnfort in living with a
consequence which might allow tegpetrators of evil acts to walk the
streets of this land with impunipyptected in their freedom by an
amnesty immune from constitutiortéhek

it preferred to be guided by the dynamics of thegitional context when it stated

that ‘the circumstances in support of this course requigefully to be

72(1996) 4 South Africa Reports 671.
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appreciated ® In recognition of the social context, the Consiitnal Court

emphasised the need to provide an environment corelto the emergence of
the truth The Constitutional Court held that surfacitige truth could only be

achieved where perpetrators were assured thatwbeld not be liable to trials,
criminal or civil for coming forward to give thetestimonies. The question of
amnesty as a part of the truth-seeking proces ¢imstitutional Court noted, was
part of a ‘historical situation’ the country wasnémnted with in the process of

transition to a democratic ordé&.

Arguably, the Constitutional Court was aidedtendecision by the fact that the

operative constitution was negotiated for a sodietyansition. Thus it held that

The real answer ...seems to lie erttore fundamental objectives of
the transition sought to be attaibgdhe constitution and articulated in
the epilogue itself. What the caingibn seeks to do is to facilitate the
transition to a new democratic oyd@emmitted to ‘reconciliation
between the people of South Afdca the reconstruction of sociefy.’

But the purposive interpretation placed on the tti®nal provisions by the
unanimous decision of the Constitutional Court veastral to achieving the
historic purposé® This is particularly so when it is considered thtgthomed DP,
delivering the lead judgement, concluded inter &t his decision to uphold the
amnesty provisions of the TRC Act was based on'rtiast comprehensive and

generous’ view of the relevant constitutional psions’’

In this way the decision in th®ZAPOCase upholding the constitutionality of
the amnesty procedure served to progress the smgking process in South
Africa and this stands it in contrast with tputa PanelCase. However, it is
noteworthy that though th@puta PanelCase constitutes an example of negative
interaction between the transitional judiciary arahsitional justice mechanisms,
it is by no means unique. The ensuing tensionmlaily reflected in a few other
legal challenges to the TRC. A notable referenateasdecision of the Appellate
Division of the Supreme Court of South Africa (ndtwe Supreme Court of
Appeal) inBrigadier Jan du Preez and Major Gen. Nick van Reng v Truth

AZAPOCase note 72 supra at 17.

" Ibid. at 22.

5 |bid. at 38 per Mahomed DP.

® It is apt to note, that the decision in tfputa PanelCase was heard not only by the
constitutional panel of the Supreme Court of Nigethe highest in the country, but the decision
was also a unanimous one.

" AZAPOCase note 72 supra at 44.
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and Reconciliation CommissidhiThe TRC, pursuant to its powers to determine
its rules of procedure under section 30 of the TR&, sought to create an
informal and culturally-sensitive atmosphere forctvns to narrate their
experiences before the Human Rights Violations Cdtaen(HRVC). One of the
ways it hoped to achieve this was by excluding &®samination.

Brigadier Jan du Preez and Major Gen. Nick vamd®urg challenged the
validity of section 30 of the TRC Act. They claimidvas in violation of section
24 of the 1993 of the Interim Constitution of thedblic of South Africa. The
TRC had caused to be served on them notices tefteet that ‘an unnamed
witness would testify that they were involved im, lad knowledge about, the
poisoning and disappearance of a person, also wdiaah stated location and
date. They demanded prior service of the statenwntise witnesses before the
scheduled hearings, a request the TRC turned dohe.case for the TRC was
that the remit of the Committee was investigatongl aot judicial and thus it
ought not to be bound by the legal formalism ofrtau

The Supreme Court upheld the objection of thelispnts on the premise that
the TRC was obliged to observe the principles afirah justice notwithstanding
the nature of the proceedings. Once the TRC reddivi®ermation that may be
prejudicial to a person, it was under obligatioritbmish the concerned individual
with such information prior to its been heard pdlylias information of that nature
could lead to criminal proceedings. The decisigmisicantly hampered the work
of the TRC. It led not only to logistics problematkalso the rather awkward
circumstance of prior exposure of the Commissioméport to alleged
perpetrators?

Unlike the constitutional situation in Southridé, the 1999 constitution of the
Federal Republic of Nigeria under which the trutlelsng process in Nigeria,
reflected in theDputa PanelCase was challenged by the generals, remains much
contested. Initiated and imposed by the militarypas of a transition to civil rule
programme, it lacked public ownershiy. Again, as earlier noted, the truth-

seeking process was initiated by executive actimtet an existing legislation as

8(1996) 3 SALR 997 at 233C-E

" TRC Report Volume 1 Chapter 7 page 174-186 availab
http://www.info.gov.za/otherdocs/2003/t({d2 September 2007).

8 See for instance T | Ogowewo “Why the Judicial Amment of the Constitution of 1999 is
Imperative to the Survival of Nigeria’s Democra¢®000) 44 Journal of African Law 135 arguing
that the constitution is not only illegal and lackeral authority but constitutes a deceit and issth
void.
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against the purpose-designed legislation of the TR@s may have piled the

stakes somewhat against the Oputa Panel.

The needs of the times, restoration of the ofilaw, reparations for victims of
gross human rights violations and transformatiosafietal institutions, required
an activist consideration of the issues arisingnfitbe truth-seeking process. The
Nigerian courts ought to have broken away from tlwnservative stance
characteristic of traditional commonwealth judigar and opted for a
jurisprudence reflecting not a ‘legalistic’ congigigon of the issues in contention
but an activist posture that is sensitive to tdeais of the natiorf

The decision of the Supreme Court could have bdifferent if it took a
purposive approach to the legislation in questi®uch an approach would have
allowed it to uphold the establishment of the OpR#ael for investigating past
human rights violations as a measure for ensuongdet and good government of
the Federation or any part thereof’. Section 4 dflYhe Constitution of 1999

confers this power on the Federal Government o&h&g

4. TWO DECISIONS AND THE PURPOSIVE APPROACH: HOPES FOR TRANSFORMATION?

4.1. The PDP Case: When Death is not to Die

Achieving institutional transformation presefpgsofound challenges’ to states
in transition. How to deal with existing state ihg#ions with a record of
inadequacies in governance or even outright comlitor human rights
violations have also tasked transitional justicalysts®? The engagement of state
institutions with the context of transition in thevork would be required for
desired transformation. Such a commendable redogrof and engagement with
the transitional context of the country was dispthyy the majority decision of
the Supreme Court (constitutional panel) in thelierarcase of Peoples
Democratic Party & 10r. v. Independent National ¢&teal and 40rs(PDP
Case)®

4.1.1 A Lacuna, a Formidable Minority and a Slim Majority

The case emanated from the transition to ciwvle r elections which
foreshadowed the current democratic dispensatiagharcountry. The crux of the

matter was that following his victory in the gubatorial elections Adamawa

8INwabueze note 64 supra at 75.
82 Ni Aolain and Campbell note 2 supra at 200.
83(1999) 7 S.C Part Il 35.
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State®® Atiku Abubakar (and before he was to take the aaftioffice), was
subsequently nominated by Chief Olusegun Obasanjoaunh as his vice-
presidential candidate on the platform of the saarty, the PDP. They won the

presidential election on that joint ticket.

The situation was thus that Atiku was no longeailable to be sworn in as
Governor of Adamawa State. The electoral body, lidependent National
Electoral Commission (INEC), indicated its intemtitm conduct a by-election for
the office of Governor and Deputy Governor in that& on the premise that
Abubakar’s acceptance to run as vice-presidengiatliclate rendered the position
of Governor—elect vacant. In a letter sent to hiynlKEC, the electoral body
averred that since he had not been sworn-in, psitgecould not ‘automatically
take over the position.” Bonnie Haruna, Atiku's numg-mate, challenged that
move in court, contending that he ought to be swiarras governor in the

circumstances.

Faced with the situation where there was analsviacuna in respect of a key
issue in electoral legislation in an all importargnsitional process, the learned

justices reasoned that for the court to perforneatsstitutional functions

effectivelyandsatisfactorily,it must bepurposivein its constructiorof
the provisions of the constitutidvhere the constitution bestows a right
on the citizen... we hathe dutyand indeed thebligationto ensure
that theinured right is not lost or denieithe citizen by construction that
isnarrow and notpurposive®
The Court held that the intention of the framerstte# law was to provide for
situations where for one reason or the other (itwmate being death), the deputy
governor should step into the office of the govenwbere the latter is no longer
available to take up his positi8hi.The Court, with a split decision of 4 to 3
(Uwais, Chief Justice of Nigeria with the majorityJustices Ogundare,
Mohammed and Uwaifo, strongly dissenting) thus dbaed the unambiguous
provisions of the law and sought to discolegislative intentin a radical and
implicit recognition of the unique situation of misition from decades of military

authoritarian rule to civil democratic governance.

8 One of Nigeria’s thirty six.
% PDP Case note 83 supra at 47-48. Emphasis mine.
% pPDP Case note 83 supra at 71-72.
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Specifically, Uwais CJN, in the lead judgemeatided that the provisions of
section 37(1) of the State Government (Basic Ctuiginal and Transitional
Provisions) Decree 3 of 1998, to the effect that

If a person duly elected as goveries before taking and subscribing
the oath of allegiance and oatbfb€e, the person elected with him as
deputy shall be sworn in as govearat he shall nominate a new deputy
governor from the same senatoristrigit as that of the deceased
governor who shall, with the appilasathe House of Assembly of the
state be appointed as deputy governo
must be liberally construed. Leading the majorityy maintained there was
nothing sacrosanct about the word ‘die’ in the pion, thereby reversing the
premise for the decision of the Court of Appealjchihad preferred the formalist
(plain fact) approach. Rather, it should be lidgrabnstrued to accommodate a
case where the elected candidate was ‘unavailablbe sworn in. It dismissed
the plain-fact (formalist) interpretation approadopted by the Court of Appeal
as ‘narrow and restrictive’ and sometimes inappaterto fulfilling or advancing

‘the intention, spirit, objects, and purposes & @onstitution®’

The Supreme Court went on to hold that sinceelimquishing his Governor-
elect status, Atiku Abubakar was irrevocably barfredn reclaiming it, his action
could, in the words of the Court, be ‘likened tamanent incapacity or even
death.” In the circumstances, his action came witihie contemplation of the
relevant provisions of the laff.For this proposition the Court relied heavily on
the provisions of section 45(1) of the same lawicWiprovides for the Deputy
Governor to hold the office of Governor where tla¢tdr becomes vacant by

reason of death, permanent incapacity or removalrig reason.

The majority judgment was stronffiycriticised in the dissenting judgements as
deliberate usurpation of the legislative functiorder the guise of interpretation.
Ogundare JSC objected to what he rightly sensedava®licy’ decision. The
duty of the Court, he insisted was not to ‘deteemihat the legislature meant to
say but what it actually said” The plain - fact interpretation according to the

learned justice was the proper approach. It wasmitbin the competence of the

®7 Ibid. at 71.

% Ipid. at 61.

8 The dissent was so extensive it doubled the lengtine lead judgement and the concurring
decisions of the majority put together. Thus fatémce whereas in tlleadgements of the Supreme

Court of Nigeria Delivered in July 1999 (part I{Law Breed Limited Lagos 1999) the lead

judgement and the three concurring judgements eperted on pages 35-72, the dissenting
judgements takes up pages 73-149.

% PDP Case note 83 supra at 91.
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Court to attempt modification of unambiguous pramis to ‘bring it into
accordance with its own views as to what is reasiend He averred that any
gap in legislation must be left to the legislatwoefill for the contrary would
amount to ‘judicial legislation,” which was not tfenction of a court. Note how
this approach completely ignores the importantassuthe rights of the Deputy

Governor-elect. As noted above, this was a decsdret in the majority decision.

In thelead dissenting judgement, Ogundare JSC posited that thas in any
event, no lacuna in the provisions of section 396flthe State Government (Basic
Constitutional and Transitional Provisions) Deci@eof 1998, which was in
contention’? Subscribing to these views, Mohammed JSC similadgtended
that ‘policy, expediency, political exigency andngenience’ ought to be
excluded from constitutional interpretatittthus implicitly (at the least) rejecting
a reflexive jurisprudential approach to the trdosil processes ongoing in the
country at the time. In towing the line of dissddiyaifo JSC, expressly dismissed
the majority’s preference for a ‘purposive approathis position was based on
what he (rightly) surmised was a radical changéntraditional jurisprudence of
the Court

...the line of decisions of thisudoon thepreferencdor theliteral
interpretation of statutesose words are clear, precise and
unambiguous iistimidatingand can not be ignored by sheer resort to
another principle of interpretatiwhich may in a sense tend to overrule
or undermine those other decisioréctly and without justificatiofi*

This was despite his concession that the liberdroad interpretational approach
was suited among others to ‘circumstances to ceueh eventualities due to
changing times, different social environments...rfatly contemplated or
overlooked at the time the constitution was drawri®tHe thus discounted the
circumstances of political transition (arguablyiaextricable part of the case), as
not momentous (enough) to warrant a departure th@plain factjurisprudential

tradition of the Nigerian Supreme Court.

*! |pid. at 93.

%2 pDP Case note 83 supra at 85 to 99. Uwaifo JSC exgulesisnilar sentiments. See page 126-
28.

*|pid. at 111.

% |bid. at 123. Emphasis mine.

% PDP Case note 83 supra at 123.
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In fairness to the dissenting judgement, magseworthy that the provisions of
section 45 unlike section 37(1) in fact and by ¢bacession of the Court applies
after the Governor and the Deputy Governor had kseorn in. Thus on the
specific facts of the case, section 45 would bgpheable. Yet, the Court in its
majority decision took the view that since the $tgfion in issue was of a
constitutional nature, the document must be ‘regéther as a whole.’ It thus had
no problem in arriving at the decision that theorsdle of the provisions taken
together was to avoid a vacuum in the importantefbf Governor and ensure a
‘smooth’ succession®® To hold otherwise in the context of a fragile siion
with a highly sceptical publi¥’, wary of ‘transitions without end and dashed
hopes on an end to authoritarian rule, would harestituted a disservice to the

role of law and the transition judiciary in a paestthoritarian dynamic.

4.1.2 Breaking Away from Tradition

A fundamental issue in theDP Case is the nature of the rights of tHE 2
plaintiff, Bonnie Haruna; Atiku’s elected runningate for deputy governor. The
law in question, the State Government (Basic Curiginhal and Transitional
Provisions) Decree, even as the title suggests,cmastitutive of the transitional
arrangements going on in the country at the tinstiqularly with respect to
elections. While conceding the constitutional natwf the legislation, the
Respondents argued that the law was intended twideroa framework for
governance of the country in the transition peraodli not to create individual

rights.

In rejecting the contention, the Court held tlanstitutional legislation
establishes rights that the courts must be ‘creatiy protect and uphold. This
approach led the majority to hold that where thevedoor-elect abdicates,
abandons or relinquishes his mandate, the Deputi@or-elect (though elected
on a joint ticket) does not thereby forfeit hishido the latter position. This was
so because they had each acquired individualiggdsrby their election, the one

to be governor and the other, deputy govefAdie right so conferred was of a

% |pid. at 72-73

" p LewisPerformance and Legitimacy in Nigeria's Democragyrobarometer Briefing Paper

No0.46 (July 2006) available at; http://www.afrobarometen/Papers/AfrobriefNo46.pdf. (25

September 2007). The survey concludes that ‘popatitudes suggest that Nigeria’'s new
democracy remains fragile, and suffers a growirfigid@f popular confidence.’ (at p.2)

% | Diamond, A Kirk-Greene and O Oyediran (edBrinsition without End: Nigerian Politics

and Civil Society under Babangigaynne Rienner London 1997).

% PDP Casenote 83 supra at 50
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public nature and did not inure to the benefitiradividual who was not elected.
Quite importantly, the Court noted that to holdtte contrary was not only

‘fallacious butdangerougo the democratic proces$® | share this concern.

Regrettably, as earlier noted, the court faitedarry forward such purposive
approach in the subseque@puta PanelCase particularly with regard to the
rights of the victims of authoritarian rule. Theljcial misdirection set the stage
for non-implementation of the Panel's recommenaetioAs noted earlier, the
government insisted that the outcome of @guta PanelCase incapacitated it
from taking the submitted report forward. But itldiot state the specific aspects
of the decision that supported or mandated thigtiposIn turn, the fact of non-
implementation of the Oputa Panel’'s recommendati@ssbeen attended by dire
consequences for transitional justice, social Btaland economic development
in Nigeria. The current bedlam in the Niger Deltdnere whole communities had
come forward with serious allegations of violatiamfshuman rights by the state
and multinational corporations at the Oputa Pamlféiled to obtain redress, is

but one cardinal indicator of this.
4.2. The ICPC Case: Federalism v Commonweal

The foregoing purposive approach to judiciéipretation was also adopted by
the Supreme Court in another epoch-making casedrnransition period. This
was inAttorney General of Ondo State v Attorney Genefdhe Federation & 35
Ors (thelCPC Case)***

4.2.1 From the Doldrums of Infamy

At the dawn of the transition to civil ruldjgeria had become a notoriously
corrupt country occupying the non-enviable positioin second most corrupt
nation in the world, according to Transparencyrméonal’s corruption inde}?
The country has been cited as ‘the crowning examptovernmental corruption
and betrayal of the hopes of the citizenry in Adrit?> Combating corruption in
the polity was clearly a policy imperative for amr@éming administration intent on

halting the downward spiral in the nation’s econoiand social development, or

19 |bid. per Ayoola JSC at 148. Emphasis mine.

101(2002) 6 S.C. Pt I, 1.

192 1ndependent Corrupt Practices and Other Relatdén@s CommissiorProgress Report
September 2000- July 20Q08PC Abuja 2005) 2 available at: http://www.icpav.ng/history.php
(1 September 2007).

193 E O Iheukwumere and C A Iheukwumere “Colonial Raiyaand Political Corruption: Roots
of African Corruption and Misery” (2003) 3 Chicagg@nt Journal of International and
Comparative Law 1, 46-60.
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even one determined to move the society towardsreéladisation of its full

potential. Then incoming-President, Olusegun Obasatognised the enormity
of the problem of corruption in the country. In msaugural address to the nation
at his swearing-in, he expressed the determinatidns administration to tackle
corruption which he described as ‘a full-blown canand ‘the greatest single

bane of our society®*

To underscore the administration’s commitmentaonbating the scourge of
corruption as a major policy initiative, the antiraption law was the first
executive bill submitted by it to the National Assdy (the federal legislature)
for enactment. After stiff opposition from a coreridble number of legislators,
excision or tempering of some perceived ‘draconigrnovisions and public
outrage at the obvious reluctance of the legistatarpass the bill into law, the
National Assembly enacted the Corrupt and Otheatedl Offences Act No.5 of
2000 several months latéF.

The explanatory memorandum at the end of thed&ates its purpose as the
prohibition and prescription of punishment for ecqt practices and other related
offences. In addition, it established the Indepehd&orrupt Practices
Commission (ICPC, the Commission) to investigate prosecute offenders. The
powers of the ICPC extended to all individuals; lpuland private, including
corporate bodies in the country. The all-encompasseach of the ICPC Act was
bound to attract jurisdictional challenge given tfegleral character of the
Nigerian polity and the general discontent withvpras practice of military

regimes to disregard the dynamics of federalisgowernance and law-making.

The attempt by the Commission to prosecute diciaf of the Ondo State
government set the stage for the inevitable chg#lesf the jurisdictional powers
of the ICPC® By virtue of section 232 of the 1999 constitutamd in line with

Nigerian constitutional practice, the Attorney—Gehe®f Ondo State on behalf of

194 Nigeria World “Inaugural Speech by His ExcellenBygsident Olusegun Obasanjo following
his Swearing-

In as President of the Federal Republic of Nigenaviay 29, 1999” available at:
http://nigeriaworld.com/feature/speech/inaugurat.ht

1%1n Nigeria’s federal legislative tradition, fedeend state statutes are referred to as Acts and
laws respectively. However, | use the term ‘lawhggcally in this study to refer to both forms of
legislation except where clarity demands specificit

1% 1n Nigeria, like other federal systems, there faderal (central), states and local authorities’
officials. ‘State official’ here refers to the nawer context of an official of a state government
(constituent part), as against a ‘federal’ or ‘loathority’ in Nigeria’s thirty six-state federati.
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the state government headed for the Supreme Choet.section confers on the
Supreme Court, original jurisdiction, to the examsof any other court, on any
dispute between the federation and a state or ketwetesnter seonce the
dispute involves any question (whether of law at)f@an which the existence or
extent of a legal right depends. This was one sashk.

He challenged the constitutionality of the ICRACt by taking not just the
Federal Government (protagonist of the legislationCourt but also all the other
35 states in the country for the obvious reasonttiedecision in the case would
automatically affect their interests. The relietigbt by the Plaintiff was double-
pronged. First, the Plaintiff sought an injunctiohthe Court to declare the law
invalid on the ground that the law lacked jurisihcal validity for purporting to
create a commission with powers to prosecute puiat private individuals for
offences within the states and in state high cddftSecondly, and of even more
significance, it sought a perpetual injunction égstrain the ICPC and the Federal
Attorney-General from exercising or applying anytloé provisions of the law in
Ondo State. In effect, the law would thereby bealmated as a whole. Counsel to
the Plaintiff canvassed precisely that in conclgdiis address to the Codft.

The case for the Plaintiff (and some of the Ddénts other than the®1
Defendant) was basically that no express or eveplieoh provisions in the
Constitution confer powers on the National Assentblgreate a monolithic body
with such an all-encompassing reach as the ICP@ieooffences (of corruption)
for which it was empowered to prosecute for the ivlomuntry. It was urged on
the Court that the omission of a ‘general powecrgate and punish offences’ in
the ‘scheme of enumeration’ (Legislative Lists)tie Constitution precluded the
National Assembly from enacting the ICPC A% Thus the anti-corruption law
anda fortiori the ICPC werelltra viresthe National Assembly as ‘corruption’ is a
residual matter within the exclusive legislative mpetence of the state
governments. It is pertinent to note the similarty this argument with that
proffered by the Plaintiffs in the (earlieDputa Panelcase on the powers of the
president to establish a truth commission for thele country:'® | will return to

a juxtaposition of the two cases later.

97 In line with common practice in federal politicaystems, state and federal offences are
prosecuted in the state and federal courts resedgti

1981CPC Case note 101supra at 10-13.

1% |pid. at 44.

19 |ncidentally, the same counsel for the Plaint{i@enerals) in th@puta Panel Case note 5
supra proffered it.
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Less than half of the states, sixteen, filegfsrof argument in the matter. Not
surprisingly, they were evenly split (8 each) irithsupport for or opposition to
the case for the Plaintiff. While thirteen complgtabstained, 6 were represented
at the hearing but were precluded from arguing sitiom due to procedural
requirements that only parties who had filed aflraaild canvass oral arguments

before the Couirt.

At the core of the case for th& Defendant (the Federal Government) was the
argument that the National Assembly was vested wWith power to enact the
ICPC Act pursuant to its constitutional powers taken laws for the ‘peace, order
and good government of the Federation.” THeDkfendant conceded that the
Exclusive Legislative List does not refer expressy‘corruption.” It however
argued that the National Assembly is conferred il power to legislate as it
did on corruption by a joint reading of several \psmns of the Constitution.
These include in particular the provisions of itééhof the Exclusive List which
provides that the National Assembly is empoweredegpslate on ‘Any matter

incidental or supplementary to any matter mentiogledwhere in this list.’

The f' Defendant further anchored its argument on a joorstruction of
sections 15 (5), 88 (2) (a) and (b) as well asgragzh 2 of Part 11l and item 60 (a)
of the Constitution. Item 60 (a), relied upon bg frederal Government provides
that the National Assembly has the power to esthtdind regulate authorities ‘for
the Federation or any part thereof’ in order ‘Tmmote and enforce the
observance of the Fundamental Objectives and Diee&trinciples’ contained in
the Constitution. Section 15 (5) of the constitntiersely provides that ‘The State
shall abolish all corrupt practices and abuse o¥gr0 Finally, section 88 (2) (a)
(b) of the constitution provides that the NatioAalsembly shall have the power
to ‘expose corruption, inefficiency or waste in th@ministration of laws within

its legislative competence.’

The Court sanctioned the legality of the ICPQ.At noted that in view of
section 4 (2) of the Constitution which provideattthe National Assembly has
the power to make laws for the peace, order andd ggavernment of the
Federation with respect to any matter includedchenExclusive Legislative List, it
wasintra viresthe National Assembly to enact the ICPC Act uritean 60 (a) of
the Constitution as canvassed by the 1st Defendhmhis C.J.N stated that the
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“Fundamental Objectives and Directives of Statadydlcan only be enforced by
legislation. He dismissed the argument that thécmtuption law ought to be
limited to public officers and the three arms ovgmment alone since it forms
part of the Fundamental Objectives and Directivimdijsles of State Policy. In
identifying with the social realities of the countin relation to the challenge

posed by corrupt and related practices, he decthedsince

Corruption is not a disease whidhc$ public officers alone...If it is to
be eradicated effectively, the doluto it must be pervasive to cover
every segment of the societ}/.’

4.2.2 ‘Policy United’ All the Way

Clearly, as noted by Professor Ben Nwabueze obtlee amici curiae the task
of the Court in the case was ‘challenging becabse issue impinges on the
cardinal principles of Nigeria’'s federal systettf.’ The ICPC Act in the view of
the respected jurist was ‘subversive’ of the ppies of federalism as enshrined
in the Nigerian constitution and in violation ofsitconstitutive doctrines of
autonomy and non-interferenté.The confluence of constitutionalism and a key-
policy issue in a transitional context was boundetst the jurisprudence of the
Court with resonance for the polity.

The special significance of the case and itscpamplications were not lost
on the Court. In a clearly uncharacteristic movel€ast in recent memory), it
invited three distinguished legal practitionersaasci curiaeto address the Court
on the case. All three filed separate (advisorygfbrof argument with two
arguing against the legality and the third in supmd the ICPC Act*® In an
unbridled positivistic approach to the role of lawsociety, a highly regarded
constitutional law jurist and retired Professor ldw, Benjamin Nwabueze,
argued that the country could ‘cope better’ withrraption which had a long
history in the polity, than for the Court to uph@degislation that tampers with
the federal structure of the country and could leathrave political danger:*®
The Court tilted the balance in favour of activelprking against corruption,

viewing it as a more dangerous phenomenon in thg/po

111CPC Case note 101supra at 28.
112 pid. at 17.

113 bid. at 18-19.

114 bid. at 91.

115 bid. at 94.
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It is germane to an understanding of the cas®te that there is an allocation of
legislative powers between the two tiers of governtrin the second schedule to
the Constitution. The ‘Exclusive Legislative Lisitemises the exclusive
jurisdiction of the federal (central) governmentiletihe ‘Concurrent Legislative
List’ specifies the shared sphere of legislativeves between the two tiers. There
is an unwrittenResidual Legislative Listhat is constitutionally deemed the

exclusive province of respective state governmentsnlisted matters.

The learned Chief Justice displayed a utilitart@nception of the function of
law to buttress his jurisprudential preference aorifice formalism (that could
have accorded better recognition to the federtdistaf the country) at the altar of
the (transitional) exigencies of the times wheriurther observed that ‘the aim of
making law is to achieve the common gobd.He took the view that ‘state’ in
section 15 (5) applied to both the Federal andeS&tels of government in the
country and thus the power to legislate on coraptcould be regarded as

concurrent.

The point ought to be made however, that onredtist construction of the
foregoing provisions and others in the Nigerian stibation, it may well be
argued that the Plaintiff and most of the Defenslamho adopted the position,
brief and argument of the former, were on quitenfigrounds. To buttress this
position, the Court did find some merit in the cawmethe Plaintiff and the case for
the latter succeeded in part even if minimallyraapect of certain provisions that
it sought to be declaradtra viresthe ICPC. Incidentally, these were only aspects
of the law the Court adjudged impugned on the jatlpowers and independence
of the courts. The Court applied thBue pencil ruleto strike down those
sections-!’

For good measure, it is noteworthy there arespecific provisions in the
itemised list of legislative competencies in theg®tian constitution conferring
power on the National Assembly to enact law ancldsh a monolith anti-
corruption agency for the whole country, desiradddahis may be. The Court only
came to such a decision by applyindilzeral interpretation and imputing an

implied existence of such powers

Reading these provisions of the 1&&%stitution together and construed
liberally and broadly, it can beibaseen that the National Assembly

1161CPC Case note 101supra at 29.
17 bid. at 32-33. Sections 26(5) and 35 are impdidah this.

147



possesses the power both “incidéatad “implied” to promulgate the
Corrupt and Other Related Offenceg 2000 to enable the State which
for this purpose means the FedeegpluRlic of Nigeria, to implement the
provision of Section 15(5) of ther@atution.**®
It is important to note here that the Court added the tension between the
policy choice to combat corruption through a matoinstitution like the ICPC
and the fundamental principle of federalism clearghrined in the Constitution.
Uwais C.J.N conceded the possible infringemenhefitequirement of autonomy
of the State government and non-interference with functions of State
government (sic).” But he was quick to observe thath interference has
constitutional support.

The learned Chief Justice waived ‘cardinal gples’ aside as ‘best ideals to

follow or guidance foan ideal situatiori**®

again demonstrating the recognition
of the transitional circumstances of the countryg dhe policy considerations
involved in the Court’s position on the matter. Qepgbu JSC was even more
candid in his admission of the possibility of ifiegence and a compromise
concerning the doctrine of autonomy at the coréedéralism as the unanimous
decision constituted. He readily sacrificed thetelatfor what he and other
members of the Constitutional Panel of the Counisatered to be the overriding
priority to ‘make laws for the peace, order and djogovernment of the
Federation.” He was of the view that corruptionstdoted a threat to all of these
and the ICPC Act was designed to combat the thheathat can be regarded as
poignant reflection of the letter and spirit of jndgement, he affirmed that
The Court is conscious of the higtir corruption in Nigeria and should
not be at liberty to construe th®CCAct or any Act ...by the motives
which influenced the Legislatuyet when the history of the law and
legislation tells the court what ghelicy and object of the Legislature
were, the court is to see whethentdénms of the Act are such as fairly
carry out the policy and objectivAny legislation on corruption must

be of concern to every Nigerfah.
The Court was thus acutely aware of tditical nature of its decision. The

remarkable identification of the Court with the aapons of the society and its
preference for a purposive jurisprudential approacimstituted unparalleled
exceptionalism in the history of judicial constitutalism in Nigeria.

118 bid. at 35 per Wali JSC.
1191CPC Case note 101supra at 30. Emphasis mine.
12pid. at 59 to 61. Emphasis mine.
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5. VALIDITY OF PURPOSIVE JURISPRUDENCE IN NIGERIA’S TRANSITION

Barak posits that the purposive judicial iptetational approach is the ‘proper
system of interpretation’ of the constitution antstes alike in democratic
societies?® If we agree with this postulation, then the pwipe interpretive
approach is even more apposite for adjudicatiotransitional contexts where
immense national and international resources, arelly deployed to effect
institutional transformation and restoration of toke of law.

5.1 Displacing Formalism in Transitional Contexts

A comprehensive reading of the judgements dedtvéy each of the six justices
in their concurrence with the lead judgement in thd#C Case reveals a
purposive jurisprudence that identified with theyder historicity of corruption
in the country. Thus, the Court waxed strong ontimgsits lot with policy
measures regarding one of the salient programrnagsdsin the inaugural address
of (then incoming) President Olusegun Obasanjothla regard, Uwaifo JSC

declared in his judgement

The issue of corruption and abuspavier has become international. It
is a declared state policy in Niggno combat it and so it has assumed a
national issue of high priority whishconsidered best suited for the
Natitgg%l Assembly to be addressedufin a federal agency like the
ICPC:

Similar advertence to the foregoing principlesl dhe ‘peace, order and good

government’ provisions adopted by the Court in t8®C Case would have
served equally well to save tliputa PanelCase from been determined along so
narrow lines as did the Court on that occasion. Toairt in coming to the
decision to uphold the ICPC Act clearly made agyotiecision to reject the black
letter of the law Formalists (especially) may strongly deprecatédrsarc approach
in normal situations as fostering uncertainty ie taw. But that is precisely the
point that the Court missed in tlputa PanelCase. Transition contexts are not
normalcontexts. While certainty in the law requires thdigiary to be consistent,
consistency in transitional societies ought torbéuil awareness of, and attuned

to, the social context.

Teitel’s contention that in transitional cortexwhat makes law ‘positive’ is the
‘popular perception in the public sphéfé’is apt to the Nigerian situation. Thus

121 Barak note 14 supra at 26. 66-82.
122 Barak note 14 supra at 116.
123 Teitel note 24 supra at 2027.
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the adoption of a liberal purposive approach asatetnated by the Supreme
Court to the social realities of the country inateempt tdoreak with the past is
argued, is to be preferred to the plain-fact omfalist approach that may be the
appropriate course in the absence of social cosicigs challenging the very
foundations of societies in political transitiorhi3 is what Teitel considers as the
‘social construction of the law’; one of the pagdatic shifts from conventional

understandings of the rule of law relevant to cgtioas of law in transitions>*

In the pre-transition period, Nigerian sociegdhbeen victim of economic and
financial rape leading to monumental social depioves perpetrated by the
largely predatory ruling elité?® This deplorable situation was occasioned partly
by weak legislation and law enforcement arrangemastwell as a corrupt and
compromised judiciary. Bell, Campbell and Ni Aolamuch like Teitel, have
noted that the law as well as legal institutionesudegradation in conflict (and
repressive) situations that impair their legitimadyus, both law and legal
institutions must facilitate change as well as banged themselve4® Perhaps in

127 transformative

realisation of this, the Court opted here for an%touctivist
model of adjudication, and actively led the way sapport of the expressed
popular desire for checkmating past injustices aoohtinuing similar
tendencies®® The attitude of the Court is well captured in toecluding remarks
of Ogwuegbu JSC in the case. At the risk of desognidto the adversarial arena,
he candidly voiced what is no doubt popular opirvorthe matter in the Nigerian

society

| must also point out that all Nigers except perhaps those who benefit
from it are unhappy with the levékorruption in the country. The main
opposition to the ICPC Act is | lesde, borne out of fear and

suspicioff?

5.2 Deepening the Rule of Law in Transitional Contexts
There is also the sense in which the decisioth&éCPC Case significantly
deepens the rule of law in the country. This ish@ way it has strengthened the

hands of prosecutors who are reassured that navilinkee above the law in the

fight against corruption. The decision signals diethat it would not be ‘business

124 Teitel note 24 supra.

1251 ewis note 97 supra.

126 ¢ Bell, C Campbell and F Ni Aolain “Justice Diseses in Transition” (2004) 13 (3) Social &
Legal Studies 305, 309.

127 Teitel note 24 supra at 2014

128 Joseph note 33 supra at 167.

1291CPC Case note 101 supra at 67.
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as usual’ for corrupt public and private actors wiaal held the country hostage
and taken it to ‘the nadir of the miasma of corrppactices**® Recently, the
chief prosecutor and highest ranking law officertle country, the Attorney-
General of the Federation, after coming under etitidoublic criticism for his
perceived toleration of corruption by public offisedeclared an all out war on
corruption. He vowed to ensure the prosecution lbfeatablished cases of
corruption by public officers in the post-transitiperiod till date. Prosecutors, he
assured, would leave no sacred cows as ‘govermoisisters and any other
government official mentioned in those reports wiobé prosecuted™! In this
regard it is noteworthy that recent research orlipyderceptions of institutional
performance and legitimacy in the democratic ttaosiin Nigeria indicates a

‘growing approval for anti-corruption efforts*

The role of the judiciary in adopting a purp@siapproach to salient
foundational issues in the anti-corruption projedth its notable impact on the
rule of law, can not be divorced from such peraasi This is particularly so
granted that clamours for transparency in the mamagt of public funds, on the
one hand, and prosecution of erring corrupt pubfice-holders on the other,
have assumed centre-stage in the criminal justiteirastration system in the
country in recent times than ever befbfeA clear manifestation of the situation
is the tremendous support (including again, judlider the establishment and
activities of the Economic and Financial Crimes @ussion (EFCC), despite the
clear overlap in the functions and powers of the amd the elaborate structural

arrangements that have been made for their efeeofperations.

Teitel has stated that the judiciary, more thag other arm of government, is
better positioned to facilitate change in transisibsocieties® In the event there
appears to be substantial political will in theestrms of government to design a
policy to effect radical change, it would be coumiitive for the judiciary to

frustrate such policy initiatives.

Mass public support for an anti-corruption pgplia the Nigerian context is
better appreciated against the background thastttate books have for decades

1301bid. at 133 per Uwaifo JSC.

131 F Aboyade “Aondoakaa to Prosecute Persons Indigedational AssemblyThis DayOnline
(Abuja Saturday 20 October 2007).

12| ewis note 97 supra at 8.

1330 Ojo and M Abubakar “CLO, TMG Want EFCC, Condltireau to Try Etteh'The
GuardianOnline Edition (Lagos Saturday 29 September 200&jjable
http://www.guardiannewsngr.com/news/article05

134 Teitel note 24 supra at 2033.
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provided some of the severest punishments (inciudi@ath sentence in some
cases), for property crimes like robbery, stealingson and related offences
generally considered crimes within the provinceuntlerprivileged felons. The
anti-corruption drive with its seeming emphasis ‘grand’ (as against ‘petty’)
corruption®> was viewed as more inclusive if not specificallygeted at the

criminally-minded members of the upper strata efgbciety.

The decision of the Court in th€EPC Case constitutes a defining moment, a
watershed in the country’s nascent anti-corruppoficy. The enormity of the
corruption scourge in the country is highlighted thg fact that - and again in
contrast with the facts of th@puta PanelCase is instructive - the ICPC was
finalising prosecutorial arrangements on more tR@nformer state governors
barely 4 months after they left office and lost @¢e/e immunity from
prosecution for official corruption and abuse ofiag.*° At least one has been
convicted following his impeachment and three athare currently on trial on

similar charges.

The Court made a remarkablabeit momentary) break with the past in the
ICPC Case moving tangentially along some of the vargdiit was to later reject
in part or whole in th®©puta PanelCase. This approach comes through not only
in the lead judgement but ran through all the sspaconcurring decisions in the
ICPC Case. It is significant that the issue of ‘poli@gnsideration was cited in
the latter decision with unanimous approbation amgbressed in the lead
judgement rather than in reprobation and disseaatit¢haracterised it in tHeDP
Case. Recall that Ogundare JSC raised this poicdrdemnation of the majority
decision in the®DP Case. He had stated that

It is not for the Court to determiwhat the legislature meant to say but
what it actually said. Nor is theudato read something into such
provisions on the grounds of pofity.

This is no doubt in obvious disregard of the dyrarmle of law and the judiciary
in transition. In implicit disavowal of its longastding plain-fact jurisprudential

approach, the majority of the Court did not reteahy of its earlier decisions that

135 E Uslaner “Corruption and the Inequality Trap iffiga” Afrobarometer Working Paper No. 69
(April  2007) available at: _http://www.afrobarometag/chapters/AfroPaperNo69.pdf (25
September 2007).

1% See F Oretade “ICPC to Speed up Ex-Governors'sTri€PC News(Monday 3 September

2007) available at: http://www.icpc.gov.ng/read Bgphp?id=61(3 September 2007) and F
Igwuoke “Speakers Back Ex-Govs’ Trial$his Day(Abuja Sunday 22 July 2007).

3" PDP Case note 83 supra at 91.
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relied so heavily on ‘policy considerations.” Theutt indeed closed its eyes to
formalist adjurations to keep the flow of the watef law and politics pure and

separate.
5.3 Beyond Provincialism

Equally significant was the willingness of theut to engage in a comparative
juridical approach in its judgement in theéPC Case. It analysed with much
approval, many foreign cases from other federaisgictions bearing on
transition, emergency, and more generally, cas#s significant implications on
national life. It had hitherto demonstrated a juaigroclivity for ignoring even
relevant international law obligations of the caynh the context of the transition

as with theOputa PanelCase.

Thus, a good deal of thrationesdecidendiin the ICPC Case were rooted in
foreign precedents specifically from federal jurtsidns like the United States,
Canada and Australia. This marked a departure &dairly established tradition
of insularity in which otherwise relevant foreigeaisions were considered with
suspicion and declared inapplicable in the countris significant to the extent
that failure to benefit from and accord recognittonsuch decisions delivered in
similar contemporary socio-political contexts (likee South Africa transitional
experience), hampered the development of a rohwsiah rights jurisprudence

and culture in the country.

Advertence to comparative law constitutes oneth# tools to achieve an
effective discharge of the duties of judges in anderacy, particularly in the
context of an increasingly globalised wotfd.In the converse then, neglect of
comparative perspectives may deny national courggsotentially perspicacious

jurisprudential insights.
5.3.4 Peace, Order and Good Governance to the Rescue

Another striking feature of the decision in tH&PC Case is the heavy store
(rightly) placed by the Supreme Court on the coustinal provision that the
National Assembly had the power to legislate fog theace, order and good
government’ of every part of the federation. Agdued earlier, rejection of this
provision by the Court in th®puta PanelCase constitutes a fundamental

misdirection regarding the role of law in the cotitef transition. There is again

138 Barak note 14 supra at 110-114.
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in this regard, the circumstance that the seriebuvhan rights violations, the
investigation of which formed the core of the remitthe Oputa Panel, were
committed under various military regimes that ruilech unitary fashion. Thus, a
centralised process of scrutiny and accountabiltyarguably best suited to
addressing transitional justice claims arising friii@m. No doubt, the shaky legal
arrangements of th®puta Panel made the intentions of the executive less
credible at best. However it would have better sgrthe purpose of the rule of
law and justice to victims of impunity to upholdetprocess than to chip away the
basis of its legal validity through unrepentant agdl plain-fact jurisprudence.
The foregoing position is reinforced by the féwt the TIA, which was in issue
in the OputaPanel case, started its life and was so upheltidoourt, as a valid
Act passed by the National Assembly. It thus sharexlitical element with the
ICPC Act; it is meant to ensure the ‘peace, ordel good government’ of every
part of the federation without precluding state gyovnents from enacting similar

legislation.

In any event, the purpose it was made to sertlkarestablishment of the Oputa
Panel was clearly for that. That the Court oughhawe followed this purposive
approach is underlined further by the fact thatpipeared to have laid fairly firm
foundation for transition jurisprudence in the nmajodecision in the earliePDP
Case. This is in spite of the unsuccessful attetmpetain it on the well-worn
tracks of plain-fact jurisprudence. But the Supre@umurt failed to establish a
required and important line of consistency wherugheld the jurisdictional

argument against the Oputa Panel.

6. DISCORDANT TUNES

One of the important functions of judges in theterpretive role is the creation
and sustenance of ‘normative harmony.” This ensumésvidual statutes are
creatively interpreted as part of an integratedallesystent>° Failure of the
judiciary, especially at the highest levels, totéosan integrated and consistent
approach to the interpretive role particularly ve tcontext of transition tend to
jeopardise the critical role, outlined for the s#ion judiciary by Teitel. The
judiciary would then be failing in its role of ‘llging the gap... between law and

society.

139 Barak note 14 supra at 35.
0 bid.
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| have contended above that there exists agabtountability gap with respect
to the judiciary in the process of Nigeria’s paidti transition. It is pertinent to
determine further whether the judiciary, faced wiltle challenging dynamics of
law and justice in the context of transition, htself become transformed, the
accountability gap notwithstanding. It is possitlecome to a positive conclusion
at first blush. Closer scrutiny however suggesfttedintly. The jurisprudence
emanating from the Nigerian judiciary in the poslitary authoritarian period

appear to be discordant at best.
6.1 Ambivalence or New Directions?

An ambivalent disposition continues to chagase the decisions of the courts.
This view of the matter could of course be chaleshgarticularly in view of
recent acclaim that has trailed a number of tremmsitelated decisions delivered
by the judiciary, the Supreme Court in particul@iney centre on constitutional
iIssues generated from a rash of election relatsesca the heated political scene
in the country. A good number of them have beercrile=d as ‘landmark’
decision$ for which it has received plaudits even from ubuatritical
quarters:*?

In particular, public opinion surveys focusing election petition tribunals
which adjudicate the highly controversial ‘civiliivilian’ election transition
cases in the country, even suggest the judiciasyldeen the most ‘consistent’
branch of government in the transition pertét.Others have described the
judiciary as ‘the hero of Nigeria’s democrad§’ In view of these examples,
therefore, ought not the Nigerian transition judigi to be commended for
overcoming its previous questionable record of giadi governance? We will
examine further the growing incidence of judiciatervention in mediating the
political transition later in this research. Suffidco say at this point that
commendable as the above appraisals may be, thestitabe no more than

flashes in the pan of the situational circumstan€gudicial activity in the

141 See for instance C Akiri “Obi: Advantages of thep&me Court RulingThe Guardian(Lagos
Wednesday 27 June 2007) , M Brown “Election Petgiand the JudiciaryThe GuardianOnline
Edition (Lagos Friday 1 June 2007), L Njoku “App&aurt Reinstates Obi- Factional Lawmakers
File Stay of Execution of Judgmenthe GuardianOnline Edition (Lagos Sunday 11 February
2007).

142 See for instance D Iriekpen “Agbakoba, Falana CemunS’'Court"This DayOnline Edition
(Abuja Friday 15 June 2007).

143 H Shobiye “Poll Applauds Kogi Election TribunaPunch On the WelLagos 24 October
2007).

144 E Mammah, E Aziken and E Ulaye “Kebbi Governor¥dua’s In-Law, Election Voided”
VanguardOnline (Sunday 21 October 2007).
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country. In this regard, it is important to consitiee temporality of the foregoing
decisions and other contemporary transition casdstlae trends they reflect. In
other words, what does the analysis of the forepaiases tell us about the
judicial function in Nigeria’s political transiti¢h

Consider that the Court in its decision in @uta PanelCase that was decided
more than three years after tRBP Case-** seemed to have still been caught up
in its old plain-fact jurisprudential approach diéspthe purposive approach
signposted by the majority decision in the latkarrther, it bears repetition that a
seven-man Constitutional Panel unanimously decttiedOputaPanel Case in
defiance, | have argued, of international law ddtiigns of the country to victims
of gross violations of human rights. The relapspldiced the purposive approach

advocated by the constitutional panel of the Couthe PDP Case.

Even the commendable purposive approach of@RC Case decided on™7
June 2002 was clouded by th®puta Panel Caseand despite their
contemporaneousness there was no reference iroahe tther at all levels of the
courts involved. The absence of cross-citatioreptdl a lack of coherence in the
jurisprudential outlook of the Supreme Court. Inc@nmon law based legal
system, where precedent is at the nerve-centradifial-decision making, such
lack of clear judicial direction necessarily impaon the lower courts negatively.

Again, it is germane to recall that the purpesilecision in th&DP Case was
itself seriouslythreatenedat the time and was only achieved at the closest
possible split of 4/3. This was despite the obvitlugat to the rule of law a
counter decision posed in the prevalent fragilatipal environment of a non-
negotiated transitioH*° It is important to note too that none of the casesle any
explicit reference to the transitional status @& Migerian society, momentous as
this was in all three cases in particular, anddbeio-political circumstances of
the time. All of these suggest the absence of @reol purposive jurisprudential

approach that behoves a transition judiciary.

In summary, the initial post-transition periodasvcharacterised largely by
jurisprudential ambivalence and lack of engagemeith the dynamics of

15 The Supreme Court decided tROP Case expeditiously on T1IMay 1999 on time for the
inauguration of the Plaintiff on ¥9May 1999 and gave its full reasons or" 1ly 1999. The
Oputa PanelCase was decided on®3danuary 2003. The Supreme Court did not at aleddo
the purposive approach in tHRDP and ICPC Cases when it decided tl@puta Panelcase in
2003.

16 P M Lewis Growing Apart- Oil, Politics and Economic Change limdonesia and Nigeria
(University of Michigan Press Ann Arbor-Michigan @0, 243-245 and S Akinrinade
“Constitutionalism and the Resolution of Conflic{2003) 368 41, 47-50.
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transitional justice. It will be suggested that ttmurts later adopted a judicial
attitude marked by relatively progressive and fitarsconscious adjudicatiof*’
However, some inconsistencies challenge the propoghat there is a clear and
coherent direction in terms of the jurisprudensipproach of even the Supreme
Court. Thus there are cases of both judicial appres in the two strands.
However, there are dominating elements of eachoagprin the initial and later
periods to justify the case for a fairly distinettegorisation as advanced in this
chapter. What appears certain though is the fadtttie Court has now become
more conscious of its powers and the need for diveaqudicial role in the
country’s troubled political transition. The tram@n-conscious adjudication is
more closely considered in Chapter Six in the dismn on judicialisation of

politics in Nigeria.

CONCLUSION

The need for all institutions of governance &otigipate in obtaining redress for
human rights violations in post conflict societissunderscored by the necessity
of a process of accountability to serve as the dation for establishing the rule
of law in such societie¥® The judiciary, considering its usually privileged
stability in the face of political upheaval, muse kat the forefront of

institutionalising the rule of law particularly post transitional contexts.

The enunciation of a radical, transformativasjpirudence by the judiciary in a
post-authoritarian transition holds considerablenpse for the restoration of the
rule of law and at the institutional level, signaldefinitive break from the pa$t
Such judicial disposition is particularly importaint transitional societies where
the executive and legislature in the ne&&mocratic dispensation may owe
avowed loyalty to or are actual protégés of thibahal regime, thus potentially at
the risk of derogating from the quantum of realrespntation of the common

interest.

The judiciary in societies in transition can nemain aloof of the realities of the
operating environment, even if only for the pragmatecessity to maintain its
relevance in society. It has a critical role toypia mediating conflict and

upholding human rights through a robust interpretaiof law in transitional

147 See Chapter Six infra.

8 D Tolbert and A Solomon ‘United Nations Reform aBdpporting the Rule of Law in Post
Conflict Societies’ (2006) 19 Harvard Human Rightsirnal 29 at 34.

149 Teitel note 24 supra at 2033.
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societies moving way from the experience of abudggower and misuse of state
institutions. The need for the mediating role o jadiciary role in governance is
even more acute in societies, like Nigeria, whieejudiciary has been previously
implicated in validating authoritarian rule and shundermining the rule of law.
Proper performance of the role will enable the giaty to earn credibility,
promote justice, foster peace and contribute teesalaecovery and development.
Such a proactive role is of particular relevanced@veloping and transitional
societies where the judiciary has been noted foneiating ‘usurper friendly’
jurisprudencé™®

In the performance of its adjudicatory role the Oputa PanelCase, the
Nigerian judiciary opted for a conservative appto&x the issues at stake in the
emergent contestations. In its handling of thelehgk to the powers of the Oputa
Panel and its work, the Nigerian judiciary not ofdyled to engage with the
established international human rights standardtghemight to truth and remedy
for victims of gross human rights violations, bigaathe dynamics of a society in
transition. The judiciary may not be faulted fot odfering, of its own volition, to
tell its truth about its role in gross human rights violations amdgovernance.
But there are good reasons to expect it would alfenruth-seeking process to be
carried out by another agency, in this case, thet®Panel, unhindered. Rather,
the formalistic judicial approach to the truth-segkprocess lefthe truthin
jeopardy and victims in despair.

The foregoing judicial attitude would appear daegely to a failure of self-
realisation on the part of the judiciary. The ati# has prevailed because of the
judicial accountability gap identified in Chapt&se, Two and Three above. The
seemingfaux pasof the Oputa Panel to integrate judicial accoultgldor past
governance as part of the truth-seeking proceddpl¢he absence of a conscious
and concerted institutional introspection on thet paf the judiciary. An
accountability mechanism in the nature of the tisgbking process represented
by the Oputa Panel would have engendered instiakicoul-searching and
facilitate a coordinated and consistent initiatofeself-redemption which is still

missing in the performance of the judicial roleNigeria.

%0 T | Ogowewo “Self-Inflicted Constraints on Judici@overnment in Nigeria” (2005) 49 (1)
Journal of African Law 39, 42.
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In post-authoritarian societies, the public estpmuch of the judiciary. As the
Nigerian experience demonstrates, in the spirin@ily restored constitutional
supremacy, civil liberties, democracy and openireg®vernance, the judiciary is
constantly required to mediate between the rulext the ruled and hold the
exercise of power in check and (more) accountabl&uch demanding
expectations derive partly from the fact that i llae longest history of functional
institutional stability compared to the executivedalegislative branches of
government, since both are invariably trumped bitany political-adventurism
and authoritarian rule. Ironically, the judiciarypically steeped in well-worn
traditions and customarily exempt from popular prubtcountability mechanisms
deployed in transitional societies may be slow wereunwilling to take on
headlong the challenges of social transformatiomady be ill-prepared or even
oblivious to these great expectations and its ingmbrrole in the transitioning
polity.

The discussion in this chapter on judicial ciimgbnalism in Nigeria’s political
transition suggests a combination of public-driviactors may significantly
impact on the state of judicial inertia in trar@ms. Such factors may reconfigure
judicial synergy, redirecting the judiciary to ttealisation that it cannot but move
with the socio-political realities of the times.witll thus be primed to join the
front seat in taking on a proactive role in govewwegand moving the transitioning
state forward as evinced in tHePC andPDP decisions. How well it proceeds on
the path that takes forward this purposive approaaependent on its ability to
make a distinct break with a past tainted by coaitglirisprudence.

However, the potential of this public-driventiaiive for judicial transformation
is intrinsically limited and must be regarded wdhution. This is because it is
largely spontaneous, uncoordinated and not ingtitatised as a matter of official
policy. It is doubtful, as evidenced by the ambévede that characterised the
jurisprudence of the Supreme Court discussed afane further examination of
the conduct of the judicial function in the postkaritarian period that will be
examined later), that it can evoke a consistent @erdhanent transformation of
the judiciary in the country. This is because tleendnds of post-authoritarian
adjudication can be daunting. The challenges ofpmag with mediating
disputed institutional and individual claims hawefact become a critical issue in
transitioning polities all over the world and its these that we turn our focus in

the remaining part of this research.
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Chapter Five
THE JUDICIALISATION OF POLITICS: DIALECTICS OF A PHENOMENON

INTRODUCTION

The existence of a gap in accountability ofjtieiciary for the past in Nigeria’s
transition to civil democratic rule has been idieedi and analysed in previous
chapters. Thus far, the imperative of accountability of fhdiciary in transitional
contexts has been advanced on two cardinal premides first is distinctly
normative in nature. Normatively, there is the imgtee of comprehensive
accountability as a measure of transitional justieéms. All institutions of state
responsible for misgovernance are in the transtigmstice paradigm required to
account for their conduct. The other reason, oytaril character, can be located
simultaneously in normative and political considierss. It is the need for
transformation of complicit state institutions asirge qua norfor the reinstitution
of the rule of law and sustenance of the democmatiiative in the transitioning
society. A process of reform would require a haistvaluation of previous
performance in order to identify operational stitkegs and deficiencies to map
out action points.

In this chapter, the focus is on the dialeabicthe judicialisation of politics with
particular reference to transitional contexts. Jindicial role in governance has
taken centre stage not only in developed democAdiet also, democratising
polities round the world.A central feature of judicial powers in contempgra
governance is the growing influence of courts oa dlirection of politics and
mechanisms for democratic accountability in thelisulgovernment) and private
(individual) spheres. This growing incidence ofiaetand (sometimes) direct
judicial participation in policy-making in transting polities further validates
the case for institutional accountability of thedigiary (along with other
institutions of the state) for its past role in gavance in those societies.

In other words, the increasingly decisive rdie exercise of judicial power

plays in policy-formulation and decision-making aontemporary governance

! Chapters Two, Three and Four supra. See also WsDfY‘Calling the Judiciary to Account for
the Past: Transitional Justice and Judicial Accaloility in Nigeria” (2008) 30 (2) Law & Policy
194, 207-219.

2T Ginsburgludicial Review in New Democraci@@ambridge University Press Cambridge 2003)
1, 4 and R Hirschl “Constitutionalism, Judicial Rew, and Progressive Change: A Rejoinder to
McClain and Fleming” (2005) 84 Texas Law Review AZ15-477.

® T Ginsburg “Constitutional Courts in New DemoceciUnderstanding Variations in East Asia”
(2002) 2 (1) Global Jurist (Advances Article 4)va#able at:
http/www.bepress.com/gj/vol2/iss1/art4.
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reinforces the importance of accountability of jingiciary for the past in societies
in transition. The strategic position of the judigi in governance raises the need
for substantial scrutiny and accountability forritde in the authoritarian period of
a society’s past which may be, as in the contexhisfstudy, one of authoritarian
rule. This is important to legitimate its authoritythe conduct of the moderating
role almost invariably thrust on it in post-autharian societies. In view of its
peculiar institutional design that mostly shieldse tjudiciary from scrutiny,
especially of a public (or democratic) nature onegular basis (in contrast to
other public centres of power), society has to bguged that the judiciary is
properly constituted to exercise its expanding pswe

In this regard, it has been recognised thatvatitins other than holding power
to account, or concern for the common good, maylitmm otherwise bold, even
confrontational, decisions of the judiciary, trumgiactions and policy initiatives
of other branches of government. The operatiorhefjadicial function based on
such an institutional outlook, jeopardises the swtmyn of ‘horizontal
accountability’ which judicial activity ideally repsents in such contexts.
Horizontal accountability is a form of accountalyiwhere a subordinate reports
to, or is held accountable by, an external as agairhierarchical superior. This
contrasts with the traditional, vertical form ofcaantability in which an agency
reports ‘internally’ to a superior. Horizontal acewability is regarded as being
more promising for achieving accountability and hass become an increasingly
adopted form of accountabilify.

In our context, horizontal accountability refeis the situation where the
judiciary actively participates in activating or mtoring legal mechanisms for
the democratic accountability of the political brhas. In an ideal setting, the
separation of powers anticipates that, democratouwntability mechanisms will
operate vertically within the institutional confmef the respective branch of
government. In other words, democratic accountgbi conducted within an
individual branch of government without reference@nother.

The judicialisation of politics in transitions temocracy suggests the judiciary
increasingly finds itself involved in governance @gemocratising societies in

contexts where its role remains under-defined, #@admotivations, opaque.

* P Domingo “Judicialization of Politics: The ChangiPolitical Role of the Judiciary in Mexico”
in R Sieder, L Schjolden and A Angell (ed8he Judicialisation of Politics in Latin America
(Palgrave Macmillan New-York 2005) 21, 24.

® T Schillemans ‘Accountability in the Shadow of Hiechy: The Horizontal Accountability of
Agencies’ (2008) 8 Public Organization Review 1¥B5-176.
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Despite this, there is an incremental resort (bg ttolitical branches of
government as well as individuals), to the judigidor the resolution of
administrative and policy disputes in post-autlaoidn societies. Newly
established or rehabilitated constitutional counté&ast Asia have been actively
involved in emerging political controversies. Thegve played, and continue to
play, notable roles in allocation of political afis, election oversight, corruption-
monitoring, transitional justice claims, human tglenforcement and legislative
compliance with constitutional provisions and st °

A comparative evaluation of the process ancipaters of judicialisation in
South East Asia, Central and Eastern Europe, Latmerica and Africa (with
particular reference to Nigeria), suggests convezgeon the centrality of the
judicial function in the institutionalisation of man rights and democratic ideals.
Thus, judicialisation of politics has come to beagnised as an important, if not
indispensable feature of political activity in tiedern staté.However, this view
of the judicial function in the democratic procegspears, at least potentially,
antithetical to the substantially well articulatad sustained counter-majoritarian
view of the judiciary.

This chapter presents a brief juxtaposition wdigialisation of politics with
democracy and the rule of law. It highlights thastential dynamics of the
phenomenon in the contemporary society in generdlteansitioning polities in
particular. The chapter then critiques counter-mit@oan objections to the
democratic legitimacy of judicial review. Thereashallenge of assumed solidity
of the representative nature of the political brescaround which such objections
are typically crafted. The discussion subsequeritiguses on an analytic
framework for the judicialisation of politics. flirther proceeds to an examination
of comparative experiences of judicialisation ofifEs in transitioning polities.
This is followed by an outline of the failed attetha establishing a constitutional
court in Nigeria before focusing on the Nigeriarpesence of court-packing and
its impact on judicial independence. It emerges tinvare is a need for closer and

more comprehensive attention the judicial function.

2. JUDICIALISATION OF POLITICS, DEMOCRACY AND THE RULE OF LAW

® T Ginsburg and G Ganzorig “When Courts and Pali@ollide: Mongolia’s Constitutional
Crisis” (2000-2001) 14 (2) Columbia Journal of Asilzaw 309 (-326).
" Domingo note 4 supra at 21.
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In his pioneering work on judicialisation of gals, Shapiro placed the judiciary
at the heart of governance much more than legastsurere ready to concetle.
The notable resurgence of the judiciary as a palifiorce in transitioning polities
in particular, validates Shapiro’s views on theunatof the judicial function in
democracies.

Mature democracies have not been immune fromctrinually extending
reach of judicial power and its impact on govermantrecent times. However,
accounts of the judicial function, especially iartsitioning polities disclose that
judicial power has challenged and in some casesngly eroded parliamentary
sovereignty’ From the Americas to Europe, through Africa toaghe story is
the same; the judiciary is playing a decidedly mpreminent role in shaping
policy and governance than ever befSr€or this reason, Hirschl draws attention
to a ‘rapid transition to “juristocracy™*

Pildes® and Isaachardff both refer to the judicialisation of politics alset
‘constitutionalization of democratic politics.” Tingderminological preference is
easily the norm in scholarly considerations of qualisation of politics by
American legal and political theorist§It appears to be preferred perhaps for its
more orthodox origin which in-effectively obscures the centraliof judicial
governance in contemporary democratic experiendter All, it is practically
inconceivable to discuss democratic arrangementhowi some form of
constitution and thus, the incidence of instituibriconstitutionalism’ or

‘constitutionalisation.’

8 M Shapiro “Political Jurisprudence” (1964) 52 Kciy Law Journal 294.

° Ginsburg note 2 supra at 3-5.

1% Ginsburg note 2 supra at 6-9 .There is a growddytof literature on this theme in recent times.
See for instance M Shapiro and A S Sweet,Law, Politics, and Judicialisatiof©xford

University Press Oxford 2002), A S SweBtverning with Judges: Constitutional Politics in
Europe(Oxford Clarendon Oxford 2004), N C Tate and Tliwider The Global Expansion of
Judicial Power(New-York University Press New-York 1995), A S Sa&overning with

Judges: Constitutional Politics in Eurog@xford University Press Oxford 2000), R Hirschl
Towards Juristocracy: The Origins and Consequemndédse New Constitutionalisfiarvard
University Press Cambridge Massachusetts 2004)S&dkr, Schjolden and Angell (eds.) note 4
supra.

' R Hirschl “Resituating the Judicialisation of Riok: Bush v Goreas a Global Trend” (2002) 15
(2) Canadian Journal of Law and Jurisprudence b@lHirschl note 10 supra at 13.

2R H Pildes “The Supreme Court 2003-Foreword: Thadfitutionalization of Democratic
Politics” (2004) 118 (1) Harvard Law Review 28.

13 S |saacharoff “Constitutionalizing Democracy ina€ured Societies” (2004) 82 Texas Law
Review 1861

* This trend is common in American legal scholarspgnerally. Thus see H K Prempeh
“Marbury in Africa: Judicial Review and the Chalfgn of Constitutionalism in Contemporary
Africa” (2006) Tulane Law RevieB0: 1239, B Ackerman “The Rise of World Constibumtlism”
(1997) 83 Virginia Law Review 771 (-791) dealingtlwia comparative evaluation of judicial
developments in South Africa, Asia and Europe an@ Reitel “Transitional Jurisprudence: The
Role of Law in Political Transformation” (1996-708 (7) Yale Law Journal 2009.
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Shapiro and Sweet have noted the ironic diaeatithe judicial function in
democratic societies. Public office holders in tpelitical branches seek
legitimacy by subjecting themselves to electiond aantrol by the people they
are to serve. Judges on their part claim to bettabservants of “the law™® In
other words, unlike other government officials aother institutions of a
democratic state, judges achieve legitimacy bynalag neutrality in the exercise
of their powers and performance of their dutiesud;itheir allegiance is taw
and not the peopléaw serves. But while it is indispensable that theigiady
upholds the law in an independent manner, ShapilcSaveet make the important

point that judges do have a lot to do with politics

In transitioning societies, particularly autharian ones, the judiciary is usually
the only one, of the three branches of governntaithas a record of institutional
continuity through out the period of distortionthre exercise of state powers. The
political branches suffer either suspension or gétion at some points and only
remerge as democratic institutions in the posteitdrian period. They are
usually, as in the Nigerian experience, fragiletlpadue to their chequered
institutional existence. The judiciary thus emerge a critical player in
governance building on the privilege of institutibrrontinuity and function as a
mediator.

The recognition that the judiciary plays an imtpot role in established
democracies® usually through horizontal accountability (despitestitutional
continuity and relatively better developed accobititg mechanisms), in a way
explains the ascendance of judicial power in paditiransitioning to democracy.
This is because (as explained above), the dispkcepsxperienced by the other
branches saddles the transitional society withilggaplitical institutions that are
usually ill-equipped to effectively manage the teson of inevitable state-
society and inter-institutional disputes that aiise¢he context of transition. The
judiciary easily becomes the choice forum for regoh of myriad contestations.

However, the growing incidence of horizontal @aatability in established
democracies does not fully explain the remarkabtvth of judicial power in
transitional societies. Some normative questiorganding the validity of the

judicial role in policy-making remain unresolv&d.Specifically, does the

!> Shapiro note 8 supra at 3-5.

!¢ pildes note 12 supra. See also, R Bbe Tempting of America: The Political Seductionhef
Law (The Free Press New York 1990) and R B@wercing Virtue: The Wordlwide Rule of
Judges (Vintage Canada Toronto 2002).

" For a prescient elucidation of the role of thegiaty in transitions see Teitel note 14 supra.
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experience of transitioning polities of the judidiznction not challenge the rather
well established objections to the tangential adaroe of judicial governance at
the heart of the counter-majoritarian argumentthésdevolution of more powers
to the judiciary not directly antithetical to thery principles of accountability and
representation at the heart of the democratic itransproject? These are

important questions to which the discussion nowsgur

3. JUDICIALISATION OF POLITICS AND THE COUNTER-MAJORITARIAN ARGUMENT "
Contemporary political and legal thought hasesised a growing opposition to
the rise of judicial power. There is the concerattfudicial governance in a
democratic society is contrary to notions of popudavereignty® In what is
regarded as the classic articulation of the isBugkel asserted it was contrary to
democratic precepts to allow an unelected, mindoitgnch of government, to

upturn the decisions of elected officiafs.

On the counter-majoritarian view, through th&timmentality of judicial review,
judges effectively impose the views of a faction smtiety as a whole. This is
especially the case in the context of appointivdcial positions where political
actors play an important role in their appointméhBor critics of the appointive
system, the growing influence of partisan intergstups over the appointment
process constitutes a sore point. The growing emite of such lobby groups
further strengthens opposition to the considerghdevers exercised by the
judiciary over policy issue€. The influence of interest groups in judicial
appointments (and implicit influence on the diresti of judicial
constitutionalism) is acutely felt in American jodil constitutionalism.

According to Schor, this has led to the developnoéiihe view, in some quarters,

'8 The articulation of the argument is credited tex@inder M BickelThe Least Dangerous
Branch: The Supreme Court at the Bar of Poli{ithe Bobbs-Merill Company Indianapolis New
York 1962).

19 see for instance L D Kram@&he People Themselves: Popular Constitutionalisthardicial
Review(Oxford University Press New York 2004). But Seélexander and L B Solum
“Popular? Constitutionalism? (2005) 118 (5) Harviaasv Review 1594 for a critique of Kramer’s
notions of popular sovereignty.

20 A M Bickel The Least Dangerous Branch: The Supreme CourteaB#r of Politics(The
Bobbs-Merill Company Indianapolis New York 1962 KWard and C R Castillo (edSThe
Judiciary and American Democracy: Alexander BicRéle Countermajoritarian Difficulty, and
Contemporary Constitutional Democrat$tate University of New-York Press New-York 2005)
See also M Schor “Squaring the Circle: Democragisindicial Review and the Counter-
Constitutional Difficulty” (2007) 16 Minnesota Joal of International Law 61.

*! Bickel ibid. at 108.

2 3chor note 21 supra at 108.
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that the easiest route to amending the Americastitahon is not by legislative

majority, but getting ‘one’s partisans on the SuapeeCourt.?®

The quest to check the growing power of thegiady, the ‘counter-majoritarian
difficulty,” has reputedly remained at the centtage of American constitutional
theory for over five decades. To combat the chghenSchor suggests a
‘democratisation of judicial review’ through the eation of appointive
mechanisms that ensure ‘democratic majorities’ regay in the composition of
the courts or over their decisioffsin effect, such democratisation meets the
challenge of the ‘undemocratic’ nature of the powsglded by a few (judges)

over representative (executive and legislativehtinas of government.

It is arguable that the counter-majoritariahjection can sometimes be
overstated. First, judges are themselves not agyrigpresentative or democratic
in certain jurisdictions, as is the case in someeAcan states where judicial
offices are elective. Second, a certain amourdevhocratic representatiois at
play within appointive jurisdictions where judiciaeffices are filled through the
instrumentality of (independent) committee recomdation, executive
nomination and legislative assent as is the cas®ine national jurisdictiorfs.
Nigeria is, at least in theory, one such jurisdicti This is arguably the case,
considering that the executive (represented bypthsident or governor) and the
respective branch of the legislature (usually thpen chambers like the Senate in
both America and Nigeria), are ordinarily deemegr@sentatives of the people.
They thus constitute a form &fectoral Collegefor judicial appointment.

The foregoing position is objected to by critadgudicial review on the basis of
‘comparative legitimacy?® Waldron argues in this regard that legislatures ar
much more accountable to their constituents ancerdemocratically elected than
judges. The comparative legitimacy argument iswitthout considerable force.
This is the case, especially if it is considereat tn electoral college sometimes
tends to offer such narrow representation as tarlsiemocratic, notably in the
context of first past the post electoral practices.

2 Schor note 21 supra at 108.

** Ibid. at 113.

%5 For an account of the sometimes contentious psowesonfirmation of Supreme Court
nominees in the United States see K J McMahonsi8eats, Political regimes and Contentious
Supreme Court Nominations: A Historical Model” (2082 (4) Law & Social Inquiry 919(-(54).
%6 3 Waldron “The Core of the Case against Judiciali®@v” (2006) 115 Yale Law Journal 1346,
1392.
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However, a significant flaw in the comparatiwegitimacy argument is the
neglect to take in to account the complexities di#end elections to political
offices even in advanced democracies. Criticalyamisbf the electoral systems in
a number of liberal democracies may not yield #tbar presumed solidity of the
counter-majoritarian dismissal of judicial revielvcan be reasonably argued that
there are differing levels of representation fothbmajorities and minorities in the
various electoral systems ranging from first pdms post, preferential voting,
electoral colleges, to proportional representati®uat the characterisation of the
executive and legislative involvement in judicigdpaintment as an electoral
college assumes the political branches of goverhrasnthemselves elected in
free and fair, popular elections. The validity lo¢ tcharacterisation dissolves (or is
at the least diluted), where the political brancla@e not elected through a
transparent process. The lack of transparency hemieyacts on the legitimacy
of the democratic credentials of the political iaes and their representative
claims as a whole.

Conceding the democratic legitimacy of the jpaditbranches does not however
resolve the representation quagmire ‘haters ofcjatireview?’ have set up in
objection to judicial review. Kyritsis rightly ar@s that it is essential to identify
what is the exact nature of ‘representative denaytrahich critics of judicial
review insist it devalues. He argues that the lagise (and presumably by
extension, the executive) ‘represent’ the peopldeuma ‘trustee’ as opposed to a
‘proxy’ model of representation. Under the proxysteyn, a political
representative is ‘like a conduit of the convicBoof his constituents,” without
recourse to his own notions of the merits of theigien at stake. On the proxy
model of representation then, ‘the law of the cogn{and by extension,
government policy) is a concrete reflection of #eeual will of the people&®

Conceivably, representation under the proxy rhogstifies democratic
objections to the legitimacy of judicial review, & much as it could be regarded
as trumping the decisions of the peopterectly carried out by their
representatives in the political branch. But Kysitergues that the reality of
representation in contemporary democratic pracsice the trustee model. Under
the trustee model of representation, representatake the views of constituents

into consideration. However, they still maintaimsmlerable distance from even

2" D Kyritsis “Representation and Waldron’s Objecttonjudicial Review” (2006) 26 (4) Oxford
Journal of Legal Studies 733, 735.
%8 Kyritsis note 28 supra at 742.
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an agglomeration of such views in the performan€etheir representative

functions. They exercise a wide berth and indepecel®f thought and action on
matters of legislation, policy and governance galher®® This is the operative

conception of representation in democracies td8akyritsis contends that

glossing over the elitist nature of representatiomlemocratic practice, even (if
not especially) in model democracies, is at thethefaover-emphasises on the
undemocratic nature of judicial revieWwWhile this may not directly address the
argument against judicial review, it at least sabsally weakens the comparative
legitimacy argument.

Kyritsis’ model of representation and participatin liberal democracies finds
support in political philosophy. It broadly fits toh Ci's characterisation of
‘political agency’ in modern democratic practiceyrisis’ proxy and trustee
models of representation substantially aligns wifh's postulation that
participation in liberal democracies is reflected ‘utopian’ and ‘ideological’
discourses respectively. Like Kyritsis, Ci arguéstta considerable dose of
ideological rhetoric is employed in liberal demduraliscourse to conceal the gap
between representation and actual participatiaronstituents?

In principle, democracy connotes a system wtlaltbws the people to rule
themselves. But, as Ci emphasises, ‘political agértbe form representative
governance is expressed, may be considered someavitdhetical to the
aspirations of majoritarian participation in govange. This is because in practice,
the people get an opportunity to appoint to possgiof power, those who will rule
them, ostensibly ‘in their nam&’ But for the most part, they are unable to
determine how this power is exercised. There tleasains a significant measure
of domination, a condition democracy was conceitedbviate. On this view,
representation as a salient feature of democralilgaral democratic societies is a
fiction sustained by a series dynamitsThe distance between the ideal of
represented and the representative in democradictipe highlights the debate

about the weight of the presence required to deternconsent in a liberal

2 |bid. at 741-749. It is to be noted that the whamatext of Kyritsis’ discussion was limited to
the legislature but | am of the view that it extemdth equal force to the executive as well.

0 |bid. at 743-744.

*! bid. at 750-751.

%23 Ci “Political Agency in Liberal Democracy” (20084 (2) The Journal of Political Philosophy
144, 147, 149.

% Ci note 33 supra at 151.

* Ibid. at 151- 158.
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democracy. This is what political theorists referas ‘the paradox of political
representation>

Further, it can be contended that the dialeatigudicial legitimacy, sets the
grounds for opposition to the growing powers of jilidiciary in determining the
course of policy and governance. In matured denceesathe exercise of power
is usually available to scrutiny. Governmental powe to a large extent,
accounted for in the public domain. However, exgral accounts and empirical
evidence in contemporary transitional societieggsst the need for care in
applying such a standard as evaluative mechanisnthéo judicial function in
transitional polities. Deriving from this, the caanmajoritarian view on the rise
of judicial power may have an important place ie #ocio-political scheme of
matured and stable democratic polities. It may occedto the needs of such
societies which over time, have developed and tutginalised sophisticated
mechanisms, and processes for scrutiny and acdulitytaregarding the exercise
of state power. Substantive accounts of judicit@rivention in the governance of
transitioning polities through adjudication of ewgieg disputes point in new
directions.

Rather than the rise of judicial power consiityitan erosion of the common
(democratic) will, normative and context-specifigamination of the judicial
function, lean towards a positive role for the gidry in the institutionalisation of
democratic values. This is largely the case in é¢ker-shifting sites of such
disputes which range from horizontal and vertieakls of political arrangements,
electoral contestations among political actors rtdiviidual and group (rights)
claims by citizens against the state.

Waldron, notwithstanding his articulate oppagitito judicial review generally
and the ‘strong’ variant decidedi§, implicitly endorses the validity of the
foregoing position. In a representative restatenoéiiis views on judicial review
in a recent article aptly titled ‘The Core of thas@ against Judicial RevieW,he
sets out four conditions which must be satisfietbteea valid case can be made
against judicial review. He stipulates that the istyc must have functional
democratic institutions in ‘good working order, tivia legislature elected through

free and fair elections, conducted on the basigndfersal adult suffrage and a

% D Runciman “The Paradox of Political Representti@007) 15(1) The Journal of Political
Philosophy 93.

% See for instance J Waldrbaw and Disagreemerf€larendon Press Oxford 1999) 10-17, 211-
312 and J Waldron ‘A Right-Based Critique of Cotstbnal Rights’ (1993), 13 (1) Oxford
Journal of Legal Studies 18.

" Waldron note 27 supra.
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non-elected judiciary. The other two conditions #re requirement of societal
commitment to individual and minority rights, anplefsisting, substantial, and
good faith disagreement’ within those committedhose rights$® He argues that

objections to judicial review may not hold wherey ai these conditions is non-
existent. Thus, he sets up social prerequisitessfi@mptions’) that must be taken
for granted in arguing a case against judicialeeviln transitional polities, it is

easily the case that one or other of these comditaioes not exist. In fact, the
absence of some or all of these conditions undrsvthe democratic transition
process.

For clarity, it serves to relate the foregoingcdssion to the African experience
of governance in the context of political transiti@gsovernance in many African
states has continued to be steeped in corruptidnparochial considerations. In
many instances, the political elite secure and tamintheir hold on power
through sham electoral processes in countries dhnat still recovering from
extended periods of social displacement derivimgnfauthoritarian military rule
or civil-conflict. In such societies, there is palfje disconnect between political
office-holders and the people they purport to saak@ng from the legitimacy
deficit that underwrites the ascendance and holdawer by many actors on the
political scene. The Nigerian socio-political stioa is a classic example of this

untoward situation. | will return to this later.

The frequent breakdown of elite political conation arrangements, in many
developing countries, is another factor in suppbdjtdicialisation of politics as a
force for democratisation, and construction of tde of law. The political
struggle for power by the elite in fractious andltimoation states, commonly the
sites of democratisation and transition from canfln Africa (and elsewhere),
usually erodes, if not rolls back, the gains of deratic statehood. The recent
experience of political crises in Kenya and latéhe dire situation in Zimbabwe,
are sad commentaries on this dynamic. In esseheefragility of the power-
sharing and democratic culture in many transitigrpolities, commends resort, as
Teitel has pointed out, to an apolitical institatiofor institutionalising
constitutional and democratic behaviour, a culofreule of law and respect for
human rights? In other words, the experiences of the exercisgower by the
political class and conduct of state institutiomgransitioning polities (notably in
post-authoritarian contexts), supports the viewt tha judiciary is well suited to

%% |bid. at 1359 to 1369.
% Teitel note 14 supra at 2030-2034.
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act as the stabilising agent, if not the direct vpyor, of representative

democracy.

In articulating the transformative potentialslaiv at times of significant social
and political change, Teif@argues that the role of law undergoes ‘normative
shifts’ which distinguishes it from the conceptiand understanding of law in
‘ordinary times.”* In other words, there is a paradigm shift in thelerstanding
of the workings of law and its place in a societyransition. This phenomenon is
what Teitel called, ‘transitional jurisprudenéé.In the context of political
change, the transitional judiciary, due partly tostitutional fragility of the
political branch, is usually faced with decidindgfidult, time-bound important
cases. Such cases usually have direct bearingeoprtitess of transition. Thus,
the judiciary is faced with what Teitel refers ®the ‘ambivalent directionality of
law."*® Teitel's analysis of transitional jurisprudence lming a distinctive and
legitimate conceptualisation of law in society &ewant to this study of the
judiciary, particularly the Supreme Court in thentext of the political transition
in Nigeria.

Dyzenhaus’ discussion of legality in times of egency in his bookThe
Constitution of Law: Legality in a Time of Emerggpcovides further support for
this view. He suggests that constituting the ruidaav in times of emergency
involves a ‘rule of law project’ conducted throumgistitutional dialogue between
the executive, legislature and the judiciary. Thee¢ branches engage in this
dialogue for the realisation of fundamental consihal values® This
cooperative model accords an important role tgubeiary even as it recognises
the important place of the political branches ire tnstitutionalisation or

restoration of the rule of law.

In sum, there is much in support of the propositthat there is a need for
reassessing objections to the legitimacy of actdicial participation in
governance. Despite conventional wisdom in politasad constitutional thought,
the view that the ability of the judiciary to altére exercise of political power by
elected representatives as being antithetical ®mttratic values'® lacks

“? Teitel note 14 supra .

“I Teitel note 5 supra at 2015.

“2 Teitel note 14 supra at 215-2016.

*® Ibid. at 2033.

“4 D Dyzenhaudhe Constitution of Law: Legality in a Time of Egwmcy(Cambridge University
Press Cambridge 2006) 147.

5 Waldron note 27 supra.
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universal validity in transitional contexts. The lipoal and constitutional
experiences of transitional societies, suggestnied for a reappraisal of the
‘counter-majoritarian’ view of the place of the jairy in a democratic society.
An assessment of the Nigerian experience of thecialgation of politics,
examined in Chapter Six, provides opportunity farttier explication of the
position. At this point, it serves to set out thrednd outlines of the concept itself

for clarity of further discussion.

4. JUDICIALISATION OF POLITICS: AN ANALYTICAL FRAMEWORK

The definition of judicialisation of politics pifered by Sweet goes to the heart
of the judicial role in transitioning societies. Hiefines it as the ‘process by
which triadic law-making progressively shapes thategic behaviour of political
actors engaged in interactions with one anotffarirschl for his part maintains
that the phenomenon is ‘multi-facetelf'He defines it as ‘the ever accelerating
reliance on courts and judicial means for addrgssiore moral predicaments,
public policy questions and political controversi&s

These are no doubt perceptive definitions of thaicjalisation of politics.
However, definitions can be normatively constrietiurther, there is the view
that judicialisation of politics extends beyondioe#able judicial control of policy,
to the internalisation of the formal procedures #muage of courts by non-
judicial decision-making forum®. Thus, the conceptualisation of the outlines of
judicialisation of politics in democratic and demattsing polities provides an
analytical template on which to conduct an evalgastudy of the impact and
significance of the phenomenon. This section fosusethat objective.

Perhaps the most discernible feature of judgasbn of politics is the extension
of the scope of ‘judge-made’ law. This refers te #ituation where judges play an
active, if not dominating role in shaping stateipplacross a range of spheres.
Such active role derives from an increasing rebgrthe other branches (and

sometimes levels) of government as well as indaisluo judicial resolution of

4 A'S Sweet “Judicialisation and the ConstructioGoizernance” in Shapiro and Sweet note10
supra 55 (-89), 71.

“"Hirschl note 11 supra at 217.

“8 R Hirschl “The New Constitutionalism and the Jimlisation of Pure Politics Worldwide”
(2006) 75 (2) Fordham Law Review 721, 721.

493 A Cuoso “The Judicialisation of Chilean Poti@he Rights Revolution that Never Was” in
Sieder, Schjolden and Angell note 4 supra at 106, 1
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political disputes® For politics and political players alike, a direcnsequence of
judicialisation of politics in this way, is an ireased awareness of and attention to
how the powers of judges impact policy decisiohk.is also identifiable in the
resolution of tension emerging from deficient ingional arrangements and
design (as we shall see later in the case of Niguossible hallmarks sometimes
of un-negotiated political transitions.

Between individuals or grouprgter se or individuals in claims against the state,
judicialisation may be reflected by an exponentakrease in the claims for the
judicial recognition of sometimes untested, nevdygislated, or even otherwise
non-justiciable rights contained in some constigi” like social and economic
rights contained in the 1999 Constitution of theléral Republic of Nigeria. This
is easily the case where access to the courts déas kberalised from legal
constraints like narrow rules of legal standingstee, particularly in societies
recovering from some form of conflict or the othéudicialisation of politics in
this regard is enhanced by the complicity of stagitutions (including the
judiciary itself) for deprivation of the rights & segment of society at some
period past which has been disavowed in the derisatian process.

Availability of legal aid alongside social areghl mobilisation in the wake of
constitutionalisation of civil liberties and otheghts, promotes judicial shaping
of policy. Reflections on this aspect of judiciali®n of politics have recognised
that the judiciary in transitioning polities- uslyakconfronted with fragile or
lopsided economic structures- faces the dauntisg td balancing centrifugal
forces struggling for control of state and socidtythat dynamic, the judiciary is
called upon to determine the duty of the statertplement competing claims of
constitutional rights (often-times of a socio-ecomo nature), intra-government
disputes and claims, state-society obligations andhost of divergent, yet
competing claims.

But the task of judges in governance in the gesAge of Democracy® is
decidedly complicated. Normatively, judges are negiito uphold the letter and
spirit of newly legislated or revived bills of righand certain understandings of
the rule of law, for which they are arguably welepared. Yet, they are
challenged by formidable arguments of their laclspécialised expertise on the

multi-layered,  multi-dimensional effects of polipytoritisation and

*0 Sieder, Schjolden and Angell note 4 supra at 3
*! Ibid.

> |pid. at 3.

%3 pildes note 12 supra at 29.
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implementation, a function, purists insist, is estve to the executive and
legislative branches of government. Against juigitervention in this situation,
it is argued that even if the lack of expertisaas conceded on the part of judges,
it is still a strong point that social rights regupolicy decisions across the board
for reasonable balancing of priorities, somethidge tcase-by-case judicial
approach misses.

Justice Albie Sachs of the South Africa Constinal Court clearly articulates
the judicial dilemma in such societies in his reflens on theGrootboom Casé’
He noted of the central issue in the case; evalgdhie duty of a local authority’s
legal obligation to house thousands of displacadques against the background
of their trespass on private propérty

If we insist on money being provided Mrs Grootboom’s community,
this requires taking money away frottner items in the budget. Is that
not what parliament should be doing®e have millions of homeless
people. When do we intervene, dlgtand force what could be massive
redirection of funds on the legistatand the executive®?

In this regard, Sieder, Schojlden and Angell henagle the important point that

judicialisation of politics extends beyond congtiinal powers of judicial review.
Rather, the increased visibility of the judiciasynoticeable in the ‘resolution of
political, social or state-society conflicf.’

There is something of a paradox in the increagsbility of judicial power in
governance, considering the concept of separafiggowers, and the inclination
of political players to jealously guide their spg®of influenceCertainly, many
of the political questions that have been judisetdi had the tacit, if not express,
support of the political class for that course ofian>® If it is true that ‘the first
instinct of power is the retention of powét,ivhat then drives the ceding of the
power-space by the political branches of governnmenthe apolitical judicial
branch? In this regard Tushnet, in evaluating #lational dynamics of political

and judicial power around the world has noted thatceding of powers by the

** Government of the Republic of South Africa & Othe@rootboom & Other§2000) SACLR
LEXIS 126.

* This was within the context of a constitutionall Bf Rights that recognised the right to housing
and property as justiciable rights. See sectionarizb25 of the Constitution of the Republic of
South Africa 1996.

% A Sachs “Social and Economic Rights: Can they bdenlusticiable?” (2000) 53 Southern
Methodist University Law Review 1388, 1389. His coants were made in a speech as guest
speaker at a public forum before the case, thedipgtbefore the Constitutional Court, was heard.
*" Sieder, Schjolden and Angell note 4 supra at 3.

%8 Hirschl note 2 supra at 477.

% Justice Scalia iMc Conell v FEC124 S. Crt. 619, 729 (2003) quoted in Pildes d@tsupra at
44,
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political to the judicial branch has not alwaysqreded as a matter of deliberate
choice on the part of the respective instituti#h$his observation applies to the

Nigerian experience too. As mentioned above, it I@sn deliberate in certain

instances. At other times, it has been decidediyitiuthe control of either party.

It has been argued that quiescence, if notghttdeference of the executive and
legislature to judicialisation of politics may haite roots in a desire to secure
‘regime legitimization.” ® This is especially the case in the context of
democratising polities where reinstitution of thierof law is a key issue in the
transition. Equally so is the desire to obtain tiegcy in times of crisis where
there is a legitimacy deficit, deriving from anyahumber of dynamics (not least
sham elections), of the political branches of goment. | will argue later that
legitimacy-deficit, as a propelling factor for jedilisation of politics, is germane
to the Nigerian transition experience.

Related to the foregoing is the vacillation bk tpolitical branches to take
decisive action on topical and sensitive issuebatin matured and transitioning
democracies. Pildes cites as an instance, the foeexdlegal framework to deal
with terrorism in the United States and the atgtwd the Bush administration to
it. Despite its relational significance to ‘secyritliberty and international
relations,” Pildes notes of the attitude of the lBagdministration on the issue that

...the executive branch did not seefotce Congress to share

responsibility for these difficultggments, nor did Congress show any

interest in asserting such respalisifitself. ®
Gaps in crucial decision-making of this nature rdagive primarily from attempts
to avoid responsibility for decisions that may ughce voters in an election year
for instance. Despite the obvious institutionaltalisons in governance that
results, the political branches may be contenietteadecision-making power and
shift responsibility for potentially unpopular dsiwins away from themselves.
Through such subterfuge, they turn away publicldagure towards the judiciary,
making the courts a ‘convenient scapedBdor policy misadventures, while at
the same time abdicating the very responsibilitywhich they are elected.

However, it is also the case that concessiop®wkr to the judicial branch may

be involuntary. It may result from the inability efites to resolve contestations,

M Tushnet “Political Power and Judicial Power: So@bservations on their Relations” (2006)
75 (2) Fordham Law Journal 755, 755.

®1 Domingo note 4 supra at 22 and Isaacharoff notsupsa.

%2 pildes note 12 supra at 36-37.

%W SadurskRights Before Courts: A Study of Constitutional £®in Post Communist States of
Central and Eastern Europ@&pringer Dordrecht 2005) 291.
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usually of a political nature amongst themselves.tide account of the Nigerian
experience shows, this latter dimension may beeggignificant in shaping the
incidence of judicialisation of politics in demotising polities.

Moreover, in the nature of transitional expeces) gaps in political decision-
making may follow on obvious or perceived fragily a polity yet recovering
from a fractured existence arising from severe ®ohauthoritarianism or war.
This dynamic as a propelling force for judicialisat of politics characterised the
approach of the Obasanjo administration’s initisf@rence for referring claims
for wider control of the country’s oil resources the oil-producing areas of the
country to the judiciary for resolution. It is ingttive that the decision of the
Supreme Court in the case in poisttorney General of the Federation v Attorney
General of Abia State and 35 Oth&fsame to be viewed as having created more
problems than it solved. It generated social terssiand a political stalemate in
the country that provoked calls for a political eggech to the contestations in the
case.®® The crucial point remains that in the thick of #gitation for increased
control of territorial resources between the febeemd (littoral) state
governments, the former, wary of the groundswellopfnion towards greater
devolution of its control of such resources, coossly deflected an issue
essentially for political resolution towards theigiary. It thusplayed safewvhile
simultaneously advancing an image of a democratide-of-law-abiding
government.

In sum, judicialisation of politics essentiallyresupposes a more Vvisible
presence of the judiciary in political and sociale.l The incidence of
judicialisation of politics results in the transfoation of the legal and political
culture in a polity. The courts emerge in the sogidieu as the forum of choice
for ‘social redress and rights clainf&. " This has been singularly noticeable
phenomenon in transitions to democracy in postaiitrian societies of South-

East Asia, Central and Eastern Europe and Africa.

5. COMPARATIVE PERSPECTIVES
In a study of the establishment and working of titutgonal courts in political

transitions from authoritarian (one-party), comnstinor military rule in four

% TheResource ControCase [2002] 6 NWLR pt.764, 542.

% For an overview of the decision see K S A Ebekigé&dan Supreme Court and Ownership of
Offshore Oil' (2003) 27 (4) Natural Resources For2@i (-299).

% Domingo note 4 supra at 22-23.
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countries in South-East Asia, Ginsburg observed dtsnatic rise of judicial
review of legislative and executive actidnThere is increasing judicial restraint
on the exercise of political power in Taiwan, Kgr&ongolia and Thailand. All
of these in a region reputed for the near-totakabs of effective judicial review
on the actions of powerful executi¥s.n the aftermath of transition to
democratic rule in these countries, the (constih#l) courts have become
‘important sites of political contestation...to ackeesocial change?®

Judicial intervention and activity on variousrfts have had deep resonance for
governance in the region. The courts have strucglamnents of the old system,’
including corruption, while providing a platformrfahe resolution of conflict
among political players. In the political transitiof these countries, courts and
judges have played a significant role ‘underpinnirand facilitating
democratisation’ They have thus become active participants in the

democratisation projeét.

In Central and Eastern Europe, constitutionalrtsobave taken on head long,
some of the most vexed social and political chaésnconfronting the liberal
democratisation process in those countries. Theye hatervened in and
moderated the course of post-totalitarian transdiojustice measures like
prosecution of alleged violators of human rightsd dostrations’? all with
considerable resonance for politics and governancéhe so-called ‘velvet
revolutions’ of Central and Eastern Eurdpelhus, the Constitutional Court of
Hungary ruled in th&etenyiLaw Case’* that the law passed by parliament for
the prosecution of communist political crimes waEanstitutional. It held that
the Zetenyi Law was retrospective and in violatiwinthe principle of legal
security, one of the cornerstones of the rule of. [2 The decision effectively

®7 Ginsburg note 3 supra at 3.

%8 Ibid.

®bid. at 9.

0 Ginsburg note 2 supra at 15.

" |bid. note 2 at 24.

2 See Sadurski note 65 supra at 221-262 for detededideration of judicial review of lustration
legislation and measures in Central and Easterageur

3 Sadurski note 65 supra.

" Judgment of March 5, 1992, 1992/11 ABH. 77 pt ((3)ing.) dealing with the “Law on the
Right to Prosecute Serious Criminal Offences CoteiBetween December 21, 1944 and May
2, 1990, That had Not been Prosecuted for PoliRessons” November 4, 1991. Quoted in R
Teitel “Paradoxes in the Revolution of the Ruld.aftv’ (1994) 19 Yale Journal of International
Law. 239.

5 J PribarDissidents of LawAshgate Dartmouth Hampshire 2002) 89.
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blocked the prosecution of serious crimes committedng the communist era

for been inconsistent with the newly amended HuagaEonstitutior°

As Priban further notes, the Constitutional Goofr the Czech Republic in
contrast, upheld the legitimacy of similar legislatin its review of the “Act on
Lawlessness of the Communist Regime and the ResestaAgainst It,”
presumably in a manner that sought to balanceetgdn between impunity and
retrospectivity.’ More than that, the Czech Constitutional Court plaed ‘an
enormous role’ in the ‘re-modernisation’ of Czedtisty’® According to him
‘The moralist and political vocabulary of the Cdsijudgment’ has gone ‘beyond
the usual limits’ employed by similar courts in dial, well established
democracieé’ The Court extended its purview beyond strictlyalegontexts to
explication of moral and political requisites forsaciety based on law and
democracy”? The trend has been replicated in Poland and Wh@iermany*

Teitel agrees with Priban that the jurisprudeatéhe constitutional courts in
Central Eastern Europe have extended the traditieatms of judicial review??
She states that in the process, the courts have gorio establish a ‘newfound
source of political legitimacy*® The legitimating function derives from the liberal
locus afforded to individuals (and presumably gsjupo actively challenge
political action, signalling a ‘new governmentaleomess® The constitutional
courts have changed the ‘constitutional culttr®y limiting hitherto unbridled
state power. | will argue in Chapter 6 that desgitholarly scepticism on the
democratic credentials of the activist judicial eggrh (based partly on its
perceived potential of fostering legislative irrespibility) 2® the judiciary in
Nigeria’s fragile transition is recognised to hae&en on this role ascribed by
Teitel to the constitutional courts in Central dhaistern Europe with significant

impact on democratisation and governance in thatcpu

"% Teitel note 76 supra at 240-241.

" Priban note 77 supra at 100-109.

"% bid. at 96.

" Ibid. at 96.

8 Priban note 77 supra 114-155.

® bid. at 97-99.

8 R Teitel “Post-Communist Constitutionalism: A Tsitional Perspective” (1994-26 (1)
Columbia Human Rights Law Reviel$7, 182-187.
% bid. at 186.

* bid. 186.

% Teitel note 84 supra at 169.

8 sadurski note 65 supra at 289-299.
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The propriety of judicial review of rights andljy issues or in the language of
this discourse, the judicialisation of politics, shdoeen viewed with much
scepticism by scholars like SadurékiBut there is hardly any contention that
constitutional courts in Central and Eastern Eurogee generally given force to
some rights provisions which for decades had nehlweorth the paper they were
written on®® They have also limited parliamentary action, $tgk down
legislation and policies they deemed out of tunthwbnstitutional provision®,
The courts have actively participated or sometinad®n the lead in setting an

agenda of liberalism for the new governmént.

Not surprisingly, varying responses from theitpal branches of government
and the public, have trailed the exercise of waleging powers of constitutional
judicial review. The responses have ranged fromdging compliance, to
considerable resistance and emergence of seriog®ms between the judiciary
and the political branches. The Mongolian experemtemonstrates this

reasonably weff!

In Latin America, judicialisation of politiga the region’s democratic
transitions (from authoritarianism) has become @n@e most important features
of politics in the regior?? From the 1980s onwards, the judiciaries of Latin
America have become more visible and relevant@gatnts in the determination
of policy issues of a political, economic and sboture. Courts have
increasingly been called upon to decide matternsviieee previously reserved for
the political domairt® In Mexico for instance, the Supreme Court has laszanwn
into adjudication of political and economic policgses.

Increased judicial participation in determinatif policy has tracked (even if
initially at a slow pace) the 1994 constitutiongflorms which granted the
Mexican Supreme Court more independence and exggieers of judicial
review. It has since boldly taken on a more pufiie®* In the process, the
Supreme Court has made a noticeable shift away énen seven decades of

reticence in governance in which it had more os fesctioned as an extension of

 ibid.

% But Sadurski cautions however that ‘more nuanesdluation of the records disclose a less
rosy picture. Sadurski note 65 supra at 289-290.

8 Teitel note 84 supra at 176-182.

% Teitel note 14 supra at 2009, 2023.

°1 Ginsburg and Gombosuren note 5 supra

%2R Rios-Figueroa and M M Taylor (2006) 38 (4) Jalmf Latin American Studies 739.

R Sieder, L Schjolden and A Angell “Introductioin’R Sieder, L Schjolden and A Angell
(eds.)The Judicialisation of Politics in Latin Ameri¢Ralgrave Macmillan New-York 2005) 1-17.
% Domingo note 4 supra at 28-40.
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the ruling party’> The judiciary in Brazil has similarly stampediitgprint on
decisions on matters of policy in the country’s dematisation process. In view of
the prominent position of the two countries asl#ngest in Latin America,
analysts have expressed the view that it is negetstake cognisance of judicial
activities in accounts of ‘politics and policy refiw in the regior™

On the comparative front, the Constitutional €af South Africa is unique.
While similar courts elsewhere have been activelyplived in shaping policy and
governance in transitioning polities, it played adinal role in the constitutive
process of transition from apartheid to popular demacy in theainbow nation?’
With a view to address the inverse concerns ofphies that negotiated the
South Africa transition through an institutionatisand independent forum, the
Constitutional Court was vested powers that ‘hadendefore been imparted on
any court.®® The Constitutional Court played an important fiol¢he institutional
design of a new nation by its thorough scrutiny anitial rejection of the
proposed provisions of the permanent constitutmmSouth Africa’® It rejected
attempts at limiting judicial review while it ingexl on adequate safeguards for
separation of powers as well as structural andffiederalism>°

The Constitutional Court further required thedrporation of international
human rights standards in the new constitution sought to maintain critical
balance between majoritarian control and minorights. It thus acted on the
powers conferred on it by the Interim ConstitutadrSouth Africa, to ensure strict
adherence to the principles agreed by the negugigparties®* Further, the
decisions of the Constitutional Court on the BillRights in the South-African
constitution including those on economic and sodigtits as inGrootboon; 2
have had significant impact on policy and govereaimca country struggling to
come to terms with a harrowing past for the majoand forge an inclusive,

egalitarian future for all. The South Africa Conhgtional Court has been noted for

% J Rios-Figueroa “Fragmentation of Power and theigence of an Effective Judiciary in
Mexico, 1994-2002 (2007) 49 (1) Latin American Bo$ and Society 31, 35-38.

% Rios-Figueroa and Taylor note 94 supra at 765.

" H Klug ConstitutingDemocracy: Law, Globalism and South Africa’s PokifiReconstruction
(Cambridge University Press Cambridge 2000).

% |saacharoff note 13 supra at 1874.

*1n re Certification of the Constitution of the Réfia of South Afric§1996] ZACC 26;
Certification of the Amended Text of the Constitutdf the Republic of South Afri¢h996)
ZACC 24.

190 |saacharoff note 13 at 1878-1879.

1% |bid at. 1879.

192 Grootboomnote 56 supra.
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holding a delicate balance between competing isterthat could threaten the
103

body politic:

If the Constitutional Court of South Africa hbsen unique in its functioning,
the impact of the Supreme Constitutional Court gy, on socio-economic and
political issues in the country, broke away frora tleceived wisdom on a central
feature of judicialisation of politics. Establishéy an authoritarian regime, it
challenged the theoretical position that a demacispensation isine qua non
for judicialisation of politics®* The authoritarian regime in Egypt established the
constitutional court essentially with an econonrigther than a socio-political
agenda. Confronted with economic depression at hantinternational pressure
from abroad, the government established the couaissure foreign investors of
its commitment to economic liberalism and preseovadf private property rights
away from its historical record of nationalisatiof private corporations and
investments in the country. It hoped to achieves ttirough what would be

regarded as an independent judicial review mechahis

According to Moustafa, the Supreme Constitutiddaurt not only effectively
assisted the government to push through its neerdilsed economic vision
through striking down socialist oriented legislaso it also provided an
acceptable forum for the ventilation of hithertqomessed political opposition
views. It has also played a key role in securingpprty and advancing political
rights of individuals and groug$® with the latter especially, to the discomfiture
(sometimes outright consternation) of its authaata creators. Despite its rather
moderate activisnh’’ its decisions opened up the space for the veiotilanf
opposition views on an institutional platform, witie court acting as an interface
between state and societ§? Its decisions on private property rights consgitbia
veritable outlet for policies desired by the gowveemt but from which it exercised

considerable reticence in the apprehension of pahiirage®

193 |saacharoff note 13 supra at 1893.

194 T C Neal “Why the Expansion of Judicial PowerNrC Tate and Torbjorn Vallindérhe
Global Expansion of Judicial PowéNew-York University Press New-York 1995) 28

95T Moustafa “Law versus the State: The Judiciatisaof Politics in Egypt” (2003) 28 (4) Law
and Social Inquiry 883, 895-896.

196 Moustafa note 107 supra at 914-921.

197 |bid. at 903-907.

1% |bid. at 894-903.

199 bid. at 908-913.
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In testimony to the visible power of the Coweppolicy, the government later
adopted various extra-legal measures to curb igrpssive jurisprudencé’
Notwithstanding these measures, the Court impagitguficantly on the course of
governance in the country. It substantially essdi@d its position as an institution
not only for economic liberalisation as conceivedits creators, but the choice

institution of resort for political emancipatidt-

In summary, it can be fairly asserted that dstifor inherited, complicit, state
institutions in transitioning polities, has playagignificant role in the sometimes
uncritical social approval of newly created onesns$litutional courts, new
institutions that they are, have arguably benefitachensely from what Teitel
refers to as the ‘legitimacy of hope’ that surrosindstitutions that offer fresh
beginnings:*? An important point offered by a nuanced approaoh this
comparative analysis is the connection betweeretiti@blishment of new courts
and institutional accountability for the exercisk ppwer in the pre-transition
period. Although the various societies examinedvabdid not directly engage
with accountability of the judiciary for past gomance as advanced in this thesis,
the creation of powerful new judicial bodies sigesf at the least, considerable

dissatisfaction with the existing judicial bodies.

Thus, behind the creation of these new courtedsdesire to break away from
the perceived or actual complicit judiciaries ariee theed for securing the
legitimacy of an important institution to partictpain rebuilding the various
societies. Nothing furnishes support for this viewore than the commonly
reported cold relationship between the old and rteer courts and the public
interest and (usually) acclaim the work of theedathave generated within a
relatively short time. However, it is pertinentreflect further on the assumption
that a new judicial institution is the only viabég@proach to ensuring judicial
promotion and protection of democratic tenets dedrtile of law in transitioning
polities. The absence of such courts in Nigerieamgition offers an opportunity
for such reflection.

6. A STILL-BORN CONSTITUTIONAL COURT: LEGACY OF A FAILED TRANSITION AND
JUDICIARY

10hid. at 914-926
11 pid. at 926-927.
12 Teitel note 76 supra at 246.
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Unlike most of the democratic transitions inihafmerica, South East Asia,
Central and Eastern Europe, and elsewhere in Aftiea Nigerian transition to
democracy did not lead to the establishment of astitoitional court. It is
significant however that this was not due to thet fédoat the idea was never
considered. It is remarkable that in 1995, Gen8alni Abacha (the country’s
military ruler at the time), as part of his suspeansition to civil democratic rule
programme, toyed with the idea of establishing aagfitutional Court in the
country. He was perhaps learning from Egypt, paldity since Nigeria was then
in a similar socio-political and economic situatioth at the national and
international levels that surrounded the establesiimof the Supreme
Constitutional Court of Egypt over a decade eatfier

The dictator was conscious of public disenchamtnwith the discharge of the
judicial function, especially with regard to impamt human rights and
constitutional issues. Apart from the perceivedufai of the judiciary, there was
also the pariah status military authoritarianismaliy earned the country under
his jackboot-rule. He thus proposed the establisitroé a constitutional court
along the lines of the South African Constitutior@burt. He went as far as
presenting the country with draft legislation foetcreation of the proposed court.

The Abacha regime’s plan for a constitutionalirtan the country however
drew considerable opposition from the judiciary asome respected legal
practitioners who felt it was at best, a subterftgealeflect growing discontent
with its ultra-authoritarian bent. The preferenae those quarters was for
restoration of independence to the institution leentconstituted and return to
democratic governance. It was felt that these weeeessential elements for the
restitution of the rule of law and constitutionalisn the country. Protagonists of
the position argued that, the failings of the jumtig derived basically from
military authoritarianism. Only the exit of the malry from governance would
ensure judicial transformation. Or so went the argnt.

There is some merit in the opposition to theaid¢ a constitutional court in
Nigeria. Considering the uninspiring record of patpd military transition
initiatives in the country, the proposal may haeer a ploy to foster support for
Abacha’s dubious political transition programme.t Buis equally true that the

idea of a constitutional court did attract considide support from a spectrum of

13T MoustafaThe Struggle for Constitutional Power: Law, Poktiand Economic Development
in Egypt(Cambridge University Press Cambridge MA 2007).
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the society. It was felt in some circles that saatourt could provide a strong and
legitimate forum for advancing human rights and srating the political
institutions in the exercise of their wide poweérrke interest and support garnered
by the proposal reinforces the growing recognitbthe crucial role of courts in
transitioning polities.

Whatever the merit of the opposing positionsg thon-creation of a
constitutional court is not sufficient to excusedigial acquiescence to
authoritarian rule and wide spread violations ofmlan rights that took place
during the period of authoritarian rule in the cvsynRather, it can be argued that
the non-establishment of a constitutional courtaike on the important role of
advancing human rights and transitional jurisprugeim the Nigerian context is
particularly significant. It reinforces the normegiargument for the imperative of
accountability for the judiciary role in governamaring the authoritarian period
in the country as a requisite for future legitimafythe judicial function in the
polity.

If the dictator’'s plans to establish a consimioél court had succeeded, it would
have significantly altered the non-centralised eystof constitutional judicial
review in Nigeria. Post-independence, all courtssgperior records in theory,
maintained a constitutional power of judicial reviavhich is general in its
application. ‘In theory,” for it is a matter of higical interest that successive
military regimes variously resisted judicial revieat their laws and executive
actions. In the post-authoritarian period in Nigethe exercise of the power of
judicial review has taken centre-stage within tbéty even in the absence of new
courts. Whether there are new constitutional cowrith wide powers or
rehabilitated ones with rejuvenated powers of jiadliceview, the incidence of
court packing constitutes a source of concern enetkercise of judicial power

and its role in governance in the modern state.

7. COURT PACKING VERSUS JUDICIAL INDEPENDENCE
Constitutional law scholars have expressed goraigout the implications of

the power to appoint judges (usually) exercisethieyexecutive. Apprehensions
surrounding abuse of this power is captured ircthvestant refrain of ‘court-
packing,” in scholarly evaluations of the doctrofgudicial independence. Plainly
stated, the oft-repeated concern is that a pdligéigthority, usually, a president or
a governor, may utilise the opportunity of consittnally vested powers to
appoint cronies, or at least, sympathetic indivigluiato judicial office,
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principally the highest hierarchically. The aintessecure predictable judicial
outcomes in the event of constitutional challenggneir policies.

According to Hirschl, hegemonic political elitegeking to obtain advantage or
security in new democratic settings through thecjadisation of politics, contend
with the dilemma of judicial empowermelif. He similarly identifies the
opportunity to exercise ‘general control’ over firecesses of legal education and
appointment of judicial officers as key predispgsfactors to judicialisation of
politics'*® These are serious concerns.

No doubt, fears regarding abuse of appointivegrse of the executive have in
some cases been borne out by the experience nallidved illiberal democracies,
and more so in authoritarian societies at one tmthe other. But, while ‘court-
packing’ remains a threat to the decisional indepece of judges, empirical
evidence of its impact on conduct of the judicahdtion remains inconclusive
and mixed at best. The Nigerian experience fursisheremarkable example.
Court-packing as a measure of executive interferemith the judicial function,
features in a rather subtle, albeit potent, mamméhe Nigerian judicial system.
This was peculiarly true of the appointment of jesigduring the decades of
authoritarian military rule.

The manifestation of executive interference witicial independence at the
time can be traced to the peculiar workings of tamyi rule. The (theoretically)
federal polity was mostly administered in a unitémghion, a phenomenon that
has generated inter-governmental tension in thet-qudhoritarian period.
Notwithstanding the operation of a dual federal atade court system, the court
system remains devoid of the structural parallelsraracteristic of judiciaries in
some other federal jurisdictions like the Unitedt&¢. The appellate jurisdiction
is a purely federal affair. Appeals from both tleedral high and state high courts
proceed to the (federal) Court of Appeal and onwaadthe (federal) Supreme
Court. In terms of composition of the courts, jusigeere (and are still) usually
appointed (promoted) from the federal and stath hayrts to the appellate courts
by the Head of State (or president). This pradtiee assumed conventional status
without constitutional or statutory moorings.

During the period of authoritarian military ruleappointments to the state

judiciaries were made by state military administratand at the federal level, by

14 Hirschl note 2 supra at 480-481.
"% bid. at 478.
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the Head of State notionally on the recommendafsametimes advice) of the
appropriate judicial commission. The nomenclatufett® commissions was
typically, ‘Judicial Service Commissions’ with thenplicit assertion of their
independence and power in the judicial appointnpeatess. Depending on the
respective regime however, they were also more idbndgtyled ‘Advisory
Judicial Committee,” making clear just how muchpexs the military had for any
indication of judicial independence or liberalism the important task of
constituting a prospective contender for powerha polity. The latter creation
was specific to the federal judiciary under themegof General Sanni Abacha.

Beyond nomenclature, judicial appointments wargractice, at the discretion
and control of the respective military ruler. Patdbly, it was abused. At the
‘entry’ point into the superior courts system, thegh courts, judges were
appointed largely from the office of the respectM&orneys General, federal or
state. Civil servants-turned-judges, trained in thareaucratic tradition of
deference to superiors, constituted the face airtepacking’ in the appointment
of judges in Nigeria. Court of Appeal justices Hren appointed from the ranks of
High Court judges. In turn, the Supreme Court gestiare appointed from the
Court of Appeal.

The tradition of appointing mainly civil servanrom the executive branch of
government (state law offices), attuned to an umséntalist view of the rule of
law, substantially influenced the dispensationustige by the courts in the period
of authoritarian rule'*® A 2006 study commissioned by the United Statesnge
for International Development (USAID) indicatestthias attitude has persisted in
the post-authoritarian peridd’

It is reasonable to infer that the appointivadition in the context of military
regimes, arguably a subtle and incipient mode aftepacking, was a key factor
in the judicial legitimisation of authoritarian &ulin the country discussed
earlier’® The ambivalence that characterised judicial outputhe immediate
years of the post-authoritarian transition in tlo&irdry, as discussed in Chapter

9

Four*® can also be partly attributed to this style of re@acking. It is

reminiscent of the instance in the hey-day of mamiitrule, where a Chief Judge of

118 A caveat is in order here namely that some ofitfest judicial officers in the country have
been appointed from the ranks of law-officers.

YARD Inc. Democracy and Governance AssessmeNigéria (USAID) 12 and 28 available at
http://pdf.usaid.gov/pdf_docs/PNADIO79.pdf

18 On this aspect of judicialism in Nigeria, see Yiusote 1 supra.

19 5ee also H O Yusuf “The Judiciary and Constitwlism in Transitions: A Critique” (2007)
(1) Global Jurist (Advances Article) 1.
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a state in open court, declared that the staté¢amjiladministrator, who was the
defendant (in his official capacity) in a case befoim was akin to Kabiyesi**°

The marked turnaround and institutional indegerwe lately discernible in the
jurisprudence of the Nigerian Supreme Court (disedsn Chapter Six) presents
a remarkable instance of the sometimes unpredecteggults that may attend
court-packing, notably in a transitional contextneOof the least mentioned
aspects of the Obasanjo administration in Nidétia relation to the judiciary is
that it has an unprecedented record of appointmeritee Supreme Court. Of the
16 justices now on the bench of the court, Presi@dnsegun Obasanjo, through
the incidence of expired judicial terrtf$,appointed 12 to succeed retired justices.
The country’s first (and yet only) female Supremeuf® justice, is included in
that number.

Ultimately, as the various legal battles involyithe federal government in the
Obasanjo era demonstrated, the Supreme Court vggsy hinvolved in very
political cases concerning the federal executivegded by President Obasanjo.
Cases went before the Supreme Court either asra @oariginal jurisdiction in
disputes between the federation and the statess arcourt of last resort in final
appeals. In view of the varying complexities inxaal in individual cases, it may
be rather simplistic to assert that the compositidnthe Court in this way
substantially influenced its decisions one wayha other. The sheer number of
the cases involved would require rather extensmpigcal case-by case analysis,
outside the purview of this study to make precisd definitive claims on this
aspect of the matter.

What is certain is the fact that on the whahe tederal government lost more
cases than it won in that dispensation, usually sérious implications for the
political and policy decisions of the federal extacel under the leadership of the
president. It is thus fairly safe to say that thgact of the opportunity for the
administration to appoint a large number of jugticeNigeria’s post-authoritarian
transition has not been a decisive factor on thjadazhtory preferences of the

120King in Yoruba language, a major ethnic identityNigeria. Literally, it means ‘a person of
unquestionable authority.” The implication of tHeision is clear; the governor, like a regal
monarch, can do no wrong.

121 May 29 1999 to May 29 2007. This was the firsil@dministration in the country that
governed through the eight-year constitutionaltiimithe country.

122 justices of the Court of Appeal and Supreme Gmamtoptionally retire at 65 but must do so on
their 70" birthday.
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Supreme Court. This is then an instance that hdvdérs out the trepidation on
the power of the political branch to appoint judges

Indeed, a regrettable result of the judicial@abf inter-governmental disputes
was the resistance of President Obasanjo to implemegood number of the
judgements of the Supreme Court against the federadrnment. Consequently,
his administration came to gain notoriety for itgransigence to implementing
judicial decisions not in tandem with his wishesl dinis disregard for the rule of
law led to substantial loss of valuable politicapttal by the federal government.
Obasanjo’s successor, President Umar Musa Yar'Adigaiely aware of the
prevailing discontent with the brazen disregarthef Obasanjo administration for
enforcing unpalatable judgements, has not spargdeéfort to adumbrate his
respect for the rule of law, especially with regaodcomplying with judicial
decisions:*

Whether the new President's proclaimed and (auwd far relatively)
demonstrated respect for the rule of law in thiy v8agenuine, or a subterfuge to
obtain legitimacy for his government in the liglittbe seriously flawed electoral
process that brought him to power, is not cleaha¥s certain is that his position
on prompt compliance with judicial decisions haerted quite positively on his
administration. This development reinforces theitpms that judicialisation of
politics, notably in the ‘new constitutionalisif’ is driven and maintained by a
matrix that includes (but by no means limited to)pdalitical setting that is
conducivet?® By new constitutionalism is meant the increasedidence of
constitutionalisation of human rights and govermarissues particularly in
transitional contexts leading to the emergence ofenpowerful judiciaries. This
is partly due to the adoption of new constitutionsconstitutional reforms which

provide for a range of rights and extensive poweéjsdiciary review'?®

123 Akande “Yar'Adua Canvasses Rule of Law on Et®Hers- Raises Hope on Niger Delta”
The GuardiarOnline Edition (Lagos Saturday 29 September 200I/Qnuorah and L Ughebe
“Sweet Victory for Governor Peter Obi- To RemairOffice till 2010, Supreme Court Sacks Uba,
Yar'Adua Pledges to Obey VerdicThe GuardiarOnline Edition (Lagos Friday June 15 2007).
124 5 Roesler “Permutations of Judicial Power: The Neomstitutionalism and the Expansion of
Judicial Authority” (2007) 32 (2) Law & Social Inqy 545, 553, 560 and Hirschl note 2 supra.
125 Hirschl note 2 supra at 482.

126 Hirschl uses this term often but like most otheesdoes not clearly define its meaning. See for
example Hirschl note 2 supra, R Hirschl “Resitugtime Judicialisation of PoliticRush v Gore

as a Global Trend” (2002) 15 (2) Canadian Jourhabev and Jurisprudence 191, R Hirschl
Towards Juristocracy: The Origins and Consequemndédse New Constitutionalisfiarvard
University Press Cambridge Massachusetts 2004)r$ti “The New Constitutionalism and the
Judicialisation of Pure Politics Worldwide” (2006 (2) Fordham Law Review 721 and R
Hirschl ‘The Judicialization of Politics and thesRiof Political Courts (2008) 11 Annual Review
of Political Science 93.
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According to Hirschl, ‘judicial empowerment’ ments a ‘dilemma’ to political
elites'®’ They desire to deflect criticism from themselves @robably secure or
strengthen their legitimacy through the processjudficialisation of political
issues. But importantly too, they harbour the hdopet courts will reflect or
promote their ideological preferences in the precd$e judiciary, he asserts,
does not disappoint the political class in thisarelg In deliberations on overly
political issues, judges, he claims, tend to subscto ‘prevalent worldviews,
national meta-narratives, and the interests ofienftial elites**®

Hirschl’s analysis draws on the readiness oftsow utilise judicial review for
upholding political and civil rights, while maintang a Ilukewarm (and
sometimes even regressive) jurisprudence towagldsriclaims in the nature of
social and economic rights and empowerment of tigerprivileged in society,
despite the constitutionalisation of those rightfhile Hirschl's views appear to
be attractive propositions, it is useful to unpakm a bit in the light of the
Nigerian transition experience of judicial activiam transition to assess their
persuasiveness in this context.

First, the propositions are rather too sweepinieir reach. That courts may be
influenced by the social realities of their enviment may not necessarily be
objectionable. It does not have to be regardedaaslgring to the political elite,
unless of course judicial decisions or even a @adr decision is clearly perverse.
A contrary approach can only imperil the relevantgudicial power as a whole
and judicial review of political action especially.

Second, one can take issue with the assumptioreterminability and
commonality of elitist interests implicit in Hirskéh position. 1t is difficult, if not
impossible, to conceive the convergence of eltigrests in a fragmented society
like Nigeria, where the elite thrive on divisiveseand habitual resort to
primordial sentiments to secure and preserve ti@it on power?° The political
elite commonly appeal to ethnic, religious and otiBectional allegiances to
secure and maintain their hold on power as wedlhasld themselves from public
accountability in governance. Thus, it is perhamsaraccurate to assert the non-

existence of any previous shared narratives in dbentry’s experience of

27 Hirschl note 2 supra at 480.

128 Hirschl note 2 supra at 481.

129p M LewisGrowing Apart - Oil, Politics and Economic Changelmdonesia and Nigeria
(University of Michigan Press Ann Arbor 2007) 24552
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statehood. It will be recalled that in Chapter Ehrthis latter point was earlier
discussed in relation to identifying a basis far@amtability of the judiciary.
Consequently, it is not easy to articulate tg ssasonable degree of precision,
what is to be regarded as ‘interests of influerglaes’ as the different groups and
even individual members of the ruling elite, ecomoor political (or even both)
are constantly involved in contests for socio-eenitoand political control.
Though driven by a common motivation of securinigodd on power, the means
required to achieve their objectives are hardlyethaSimilarly the nature of the
(usually parochial) interests at stake is predigtabvergent. In view of the
complexity of the political contestations among teéte in Nigeria, the
proposition that judicial decisions can satisfy aecord with divergent and
sometimes, unwieldy interests of a class whose mesrdre in constant struggles
for ascendance and advantage over one anothersay the least, problematic.

CONCLUSION

All around the world, and especially in trarmii@l societies, the judiciary is on
the march of power. Judicialisation of hitherto wemtional and sometimes,
constitutionally entrenched exclusive zones of thaitical branches have
witnessed decisive incursions from the judicialnota The judicial force has
shown no visible signals of dissipation, much lalsatement. A gentle breeze, in
all probability, is all that is required to blowtaoblivion, the famous ‘weakest
branch’ sticker, legal and political theorists halee so long, hung on the walls of
the judiciary.

The immense powers wielded by the judiciary okey policy aspects of
governance, especially in the contemporary new ttatienalism, strongly
advises closer and more systematised scrutiny efjuticial function. This is
even more pertinent in transitioning polities contieg with what can be regarded
as reinvented centres of power, while simultangoussponding to the
establishment of new judicial institutions whicregictably attract considerable
support from various publics.

In democratising and established liberal demmbzr societies alike,
protestations of deficient democratic credentialgehsurprisingly been ineffectual
in curbing the geometric increase in, and sometimeserence for, judicial
determination and control of public policy as wad highly political and moral
guestions. If anything, it seems to fuel it.
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The impact of the judicial role in transitionipglities, from Central and Eastern
Europe through to South East Asia, Latin Americd &frica, briefly outlined
above, commends the view that it is critical to deenocratisation process that the
judiciary be adequately positioned for the transitirom an authoritarian past. It
is only then that it can be expected to take ors#reus challenges of definitive,
purposeful judicial governance required for strlieging the democratising or
transitional polity.

In the diverse regional experiences evaluatetthisichapter, newly established
constitutional courts have played (and mostly curdito play) the role of the
guardian angel of democracyin other words, the courts, through judicial
activism, are securing the core values of the dorisin, promoting democratic
aspirations of the people and securing human riglitsle the exception in Egypt
supports the need for rethinking assumptions orrigte political circumstance
for viability of judicial activism in governancef nonetheless reinforces the
undeniably growing powers of judiciaries all arouhe world. The framework
outlined in this chapter provides a template onclwho conduct an evaluation of
the judicialisation of politics in the context dfet Nigerian transition to civil and

democratic rule.
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Chapter Six
COURTS TO THE RESCUE? THE JUDICIALISATION OF POLITICS IN

NIGERIA

INTRODUCTION

Nigeria’s political transition from three decadaf authoritarian military rule to
democracy constitutes a momentous aspect of thetrgtaipolitical history. It is
of moment for instance, that the country has wiedsits longest experience of
civil ‘democratic' rule in its post-colonial histofrom the culmination of the
handover of power by the military on 29 May 1999 date, after a series of
aborted political transition programmes launchedsbgcessive military regimes
at various times during the period of authoritariale.

Equally epochal is the 2007 general electionhécountry. It marked the first
successful ‘civil-civil’ political transition. Byhte civil-civil transition is meant the
transfer of power from one elected government totlaar devoid of military
intervention in governance. Recognition of the esade of the elections is of
course without prejudice to the fact that they hawmed out to be the most
contested in the country’s chequered electoral ohist The widespread
contestations are no doubt a fall-out of the verspgct democratic credentials of
the elections. The level of concomitant judicidi@a of politics electoral
contestations have engendered, has contributedoirsmall measure to the
exceptional expansion of judicial power and itpatt on governance in Nigeria,
examined in this chapter.

However, by far the most remarkable feature h& transition from military

authoritarianism is the judicialisation of ‘pure litios,*

leading to the
phenomenal rise of judicial power in the countriransition experience in the
post 2003 period. In this regard, one of Hirschdlassifications of the multi-
dimensional facets of judicialisation of politics rielevant. He observes that the
judicialisation of ‘mega-politics’ (or pure poligy, as a type of judicialised
politics, manifests in various forms. The manifésta of judicialisation of pure
politics includes judicial monitoring of policies ieconomic planning, national
security and other prerogatives of executive poweder the rubric of the
‘political question.” Others relate to restoratijastice measures, regime

transformation and legitimation, as well as collestfundamental existential and

1 R Hirschl “The New Constitutionalism and the Jimlisation of Pure Politics Worldwide”
(2006) 75 (2) Fordham Law Review 721.
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identity questions of statehood. He further ideesifin this category, the
judicialisation of democratic electoral processes.

In the Nigerian experience, judicialised po#tihas involved virtually every
aspect of governance described above by Hirsché jUlicialisation of the
process of democratisation, power contestation gntbe political elite, inter-
governmental policy and legislation issues, havehatl profound impact on
politics and governance. ‘Judicialisation of thypd,” Hirschl further observes,
has resulted in the judiciary adjudicating and dieg ‘watershed political
guestions’ not expressly provided for in the cdosittns of the respective
countries’ Our earlier discussion in Chapter Five has shoheret is ample
evidence in the literature that the phenomenonbleasme widespread across the
spectrum of advanced, liberal, young and aspiriegatratic polities aliké.We
also recall that even authoritarian societies aréonger completely left out from
the incidence of the phenomenn.

Critical evaluation of the phenomenon in Nigdmighlights public as well as
institutional responses to the judicialisation ofifics as it takes centre-stage in
the country’s transition to democratic rule, affecades of authoritarian rule. The
Nigerian experience, it is argued, provides contaixfoundation for suggesting
the need for more attention by legal theoristhtorelevance of public opinion in
theoretical analyses of the judicial function. Sebbser attention, it is contended,
can only enrich the legal academy.

Significantly, there is a shift in the judicial appch at the apex of the system
(considered here) to the resolution of disputestiquéarly political ones, in the
period under examination. This represents a reltimnarked departure from the
initial reticent and ambivalent judicial attitude the political transition in the

? Ibid. at 727.

® In this chapter, | use the terms ‘judicialisatiafi politics’ and ‘judicialised politics’
interchangeably.

* Hirschl note 1 supra at 728.

® See for example J Ferejohn “Judicializing Poljti®liticizing Law” (2002) 65 Law and
Contemporary Problems 41, 43-44, T Ginsburg JadReview in New Democracies (Cambridge
University Press Cambridge 2003), C N Tate “WhyHExpansion of Judicial Power” in C N Tate
and T VallinderThe Global Expansion of Judicial Powgtiew-York University Press New-York
1995) 28; R G Teitel “Post-Communist Constitutiasral: A Transitional Perspective” (1993p
(1) Columbia Human Rights Law Reviel67; J PribarDissidents of LawAshgate Dartmouth
Hampshire 2002); W SadursRights Before Courts: A Study of Constitutional €oun Post
Communist States of Central and Eastern Eur(@®gringer Dordrecht 2005); T Ginsburg and G
Ganzorig “When Courts and Politics Collide: Mongdi Constitutional Crisis” (2000-2001) 14
(2) Columbia Journal of Asian Law 309; H Kl@pnstitutingDemocracy: Law, Globalism and
South Africa’s Political Reconstructiq@ambridge University Press Cambridge 2000).

® T MoustafaThe Struggle for Constitutional Power: Law, Poktiand Economic Development in
Egypt(Cambridge University Press Cambridge MA 2007).
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country discussed in Chapter Four. The chapterladas that the attempt to
rescue a troubled transition can be a very chalhgngnd potentially integrity-

eroding task for an untransformed judiciary withusraccounted past.

2. DEMOCRATIC TRANSITION AND JUDICIALISATION OF POLITICS IN NIGERIA

It is significant that in a recent restatemefnie objections to ‘strong’ forms of
judicial review (discursively the precursor of jailisation of politics) Waldron
concludes on contingent and exceptionalist premidesrecognised that certain
‘pathologies’ which include ‘dysfunctional legisha institutions’ and ‘corrupt
political culture’ could constitute attenuating fifisations for judicial review.
One can go on to extend this situational exceplismaas valid, if not inevitable,
justification for judicialisation of politics in &nsitioning societies.

Purist protestations notwithstanding, Waldron’s ifias here aligns with
Teitel's proposition that the extra-ordinary circstances that usually characterise
transitions conduce to ‘hyperpoliticized adjudioati® A substantive premise for
this is that in such societies the institutionalnmeey of the political branches has
been weak largely as a result of the lack of opputy to evolve into maturity or
at least develop steadily due to intervention a thilitary or other forms of
imposition of authoritarian rule. This is the expace in Nigeria where the
military intervened barely five and a half yearseeaindependence. In other cases
it may have been virtually obliterated as a restitiigh level conflict.

Hirschl has identified four key dimensions ofdigial intervention in
contemporary constitutionalism that delineates ¢barse of judicialisation of
politics around the world. These are namely in #rea of ‘core executive
prerogatives;” ‘foundational “nation-building” presses;” ‘fundamental
restorative justice dilemmas;’ and ‘political tréorsnation, regime change, and
electoral disputes’ | argue in this section that critical evaluatiof ihe
democratic transition in Nigeria strongly suggedtsse affinity with Hirschl's
foregoing articulation of the directionality of jiethl intervention in politics.

2.1 The Judiciary in Institutional Reconstruction

" J Waldron “The Core of the Case against Judic&li®v” (2006) 115 Yale Law Journal 1346,
1406.

® Ruti G Teitel, “Transitional Jurisprudence: Thel&of Law in Political TransformationYale
Law Journall106 (7) (1996-7): 2035.

° R Hirschl “Resituating the Judicialisation of Riol: Bush v Goreas a Global Trend” (2002) 15
(2) Canadian Journal of Law and Jurisprudence 192,
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After more than four and half decades of itstywodonial existence, Nigeria
remains one of a number of ‘divided societi®dn such societies, ‘constitutional
design’ plays an important role in forging a ‘conmmpolitical identity.** The
reality of the fractious nature of the Nigeriantst@ommends the need for
institutional redesign that would facilitate theaddishment of a cohesive society,
utilising the much elusiveransition momentThus, the judiciary, especially in the
exercise of its powers of judicial review, has aopal role in the task of nation-
building in societies recovering from the vagardsviolent conflict or military
authoritarian rule.

Hirschl has argued that most instances of jatigation of politics in new
constitutionalism countries (transitioning polidiege propelled by the actions of
‘hegemonic’ groups apprehensive of losing out | power game. His argument
appeals to the idea that while a number of varsabbster judicial activism and
thus, judicialisation of politics, a political sety that is conducive to it is the
decisive factor. In Chapter Five, | have tried kmw how several other factors
and forces are involved that suggest a compleki&y this description does not
capture. However, one feature worth pursuing as tpoint is that of a
predisposing political environment.

The predisposing and conducive political envinent for judicialised politics in
Nigeria was provided in part by the enigmatic ptemee of democratically
elected but authoritarian executive presidency. phenomenon, referred to by
Prempeh as the ‘imperial presidentywhich has continued to plague African
countries, despite the ‘new wave’ democratic ttamsi found extensive
expression in Nigeria between 1999 and 2007. Itladsto an unprecedented
incidence of judicialisation of politics in the attwy. It is significant to note that
the trend towards judicialisation of politics hag yo abate. Additional fodder for
the phenomenon has been provided by the seriolasied electoral process that
hallmarked the country’s epoch-making ‘civil-civitansition.

In this regard, the 2007 elections in Nigeriaught out in sharp relief, just how
critical the role of the judiciary could be in tstoning societies. The

controversial electoral process has led to numelitgations on the part of those

195 Choudry “Editor's Note 'Constitutionalism in Died Societies” (2007) 5 (4) International
Journal of Constitutional Law 573.

" Ibid. at 574.

12 4 K Prempeh “Presidential Power in Comparativespective: The Puzzling Persistence of
Imperial Presidency in Post-Authoritarian Afric&007) SSRN Working Papers Series available
at: http://ssrn.com/abstract=10153@&st accessed 11 February 2008).
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who felt handed the short end of the stick. Mangewbers, local and international
called for wholesale cancellation of the electio®shers urged recourse to the
judiciary for the resolution of the disputationssarg from it. The option of
recourse to the judicial process, as would be sxtely discussed later in this
chapter, was largely preferred by political playars the country. The
International Crisis Group brought the relevancéhefexpected judicial role in to
focus when it noted that

Nigeria's democracy has deraildae Rpril 2007 general elections were
supposed to consolidate the cousiigyolution as a democracy,
facilitate the peaceful resolutidnte many internal conflicts and
bolster its stature as a leadingcperker and peacekeeper in Africa.
Instead, the conduct and outcom@eleed long-running political crises,
pushed the country further downrtbesd to failure as a democratic
state.The first step to defuse the tensions stirred byetlctions is to
pursue electoral justice through jindicial tribunalsprovided for in the
Electoral Act. This will not tsifficientto restore government credibility
but iessentiato give a clear sign of willingness to redressitfegularities
of the process.
An untransformed judiciary will most likely fallhsrt of the crucial mediating
role expected of it in a democratic crisis of tlegune that confronted Nigeria at
the end of the April 2007 elections in the cour(wy any other) in a period of
transition.

The Nigerian situation is further compounded the view held by some
respected individuals and groups (including the tmresowned constitutional
lawyer as well the country’s only Nobel Laureatggttthe only viable solution to
the flawed process is a complete nullification leé elections. Proponents of this
position advocate a political rather than legalohatson of the debacle. They
argue that a number of factors would incapacitage dourts from dispensing
justice on the electoral petition.

The judiciary is no doubt acutely aware of tremdnding situation. Perhaps
nothing better reflects the awareness than theigpstdtement of Justice James
Ogebe, (then) Justice of Appeal, and Chairman ef Bhnesidential Elections
Tribunal sitting over several petitions for the alment of the President

YarAdua’s election at the 2007 general electiovhile appealing to judicial

13 International Crisis Groupligeria: Failed Elections; Failed Sta®eAfrica Report No. 126- 30
May 2007 (Emphasis mine).

4 C Ndujihe “The Patriots Opposes May 29 Hand-OvEe GuardianOnline Edition (Lagos
Saturday 26 May 2007). The position is not withsoine international support. See for instance
“EU Parliament Wants Aid to Nigeria Stopped untiesh Polls"The GuardianOnline Edition
(Lagos Saturday 26 May 2007).

196



support staff on strike for better pay and condsgiof service to call off the strike
to enable the tribunal to conclude its work expedgly, he said

The government is unstable now. Xnow that they have not been
able to do many things becauseisfdase, and they will not be able
until they know their fate, so tloader it takes, the longer your matter
will linger. So, if we finish the sa, they will know where they stand,
and will then be able to tackle mafiyhe issue&®

One can conveniently cite over a dozen remaekabkes of judicialisation of
politics in the country in the context of the dematic transition at the inter-
governmental level® A fairly topical representative survey would indéu
Attorney General of the Federation v Attorney Gaheof Abia and 35
Ors'’dealing with disputed claims between the federa Ettoral States for oil
resources derivable from the continental shelhefdountry Attorney General of
Ondo State v Attorney General of the Federation %@s (the ICPC Case’®
dealing with the establishment of a monolith aatirgption agency in the
federation;Attorney General of the Federation v Attorney Gahef Abia and 35
Ors (No.2)"”° and Attorney General of Ogun State Attorney General of the
Federatior? both dealing (again) with fiscal federalism ankgétions of illegal
withholding of funds by the Federal government.

Attorney General of Lagos Staté\ttorney General of the Federatidrcentred
on disputations over the propriety of inheriteditaily legislation that confers
ultimate planning powers on the federal governmpossessed only of complete
geo-political control over the federal capital temy. All the states of the
federation challenged the constitutionality of aartsections of the Electoral Act
(promulgated by the National Assembly), in as muash it sought to make
provisions for elections into local (governmentjrauities inAttorney General of
Abia and 35 Ors v Attorney General of the Federatfo

The disputations on the appropriate sphereowkp and control in the country
between the federal government on one hand, andttites on the other, were
frequent. In the result, there was a seeming esdlssourse to the judiciary for
resolution. Customisation of this approach to gosmace and the extensive

15| Amaechi “Cost of Obasanjo’s Betraydbaily Independent Online EditiofLagos Tuesday 12
February 2008)

16 And that number is by no means exhaustive oflithésof cases.

17(2002) 4 SC Pt |, 1.

18(2002) 6 S.C. Pt 1, 1.

19(2002) NWLR 542 S.C.

20(2002) 12 SC Pt I, 1.

1(2003) 6 SC Pt |, 24.

22(2003) 3 SC 106.
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judicialisation of politics it generated attractedlicial notice and obiter dicta of
the Supreme Court, the judicial venue for theiohetson.

In one of the later caseattorney General of Abia & 2 Ors v Attorney General
of the Federation & 33 Or&’ the Supreme Court observed that it was ‘yet amothe
open quarrel between the State and Federal Govethmigh which the Court
had become ‘thoroughly familiar® The Court noted that the cases revolved
around federalism and unitarism from the consbtitual and political stand-point.
This is not surprising given the context of the moyi's un-negotiated transition.
The transition away from military authoritarianidmas forced to the centre stage
of governance, tensions arising from the countdggure federal status that has
witnessed a transformation toda factounitary state. Inherent tensions between
the two leanings were accentuated by a governntetiteacentre, headed by a
former military ruler who, despite his internatilgarecognised status as a
dictator-turned-democrat, ‘defender of democracarid African statesman,
relapsed into entrenched authoritarian understgsdof the rule of law and
governance in the countfy.

The conduct of governance at the centre innitsractions with the states and
the tension it has generated is a stark remind#dreofather problematic operation
of federalism in Nigeria in particular and Afriaa general’’ As Adamolekun and
Kincaid have noted, this derives not so much fromihadequacies of federalism,
as from the botched attempts at democratic govemdmat has plagued post-
colonial Africa?®

The legal contestations which have arisen frbm foregoing state of affairs
reflect the judicialisation of politics through tineechanism of ‘structural judicial
review.” It is defined by Stone as the processfederal polities with written
constitutions, whereby judges interpret and enfamestitutional provisions that

relate to the basic structure of governnfénthey can be considered as arising

23(2006) 7 NILR 71, 1

> |bid. at 2.

% N Onishi “Man in the News; Nigerian Question: Gdgsn ObasanjoThe New York Times
Online Edition (New York 22 March 1999).

%6 On this see generally, P C Aka “Nigeria since M&@9: Understanding the Paradox of Civil
Rule and Human Rights Violations under Presiderasahjo” (2003) 4 San Diego International
Journal of Law 209 and P M LewiSrowing Apart- Oil, Politics and Economic Change in
Indonesia and NigerigUniversity of Michigan Press Ann Arbor 2007) 247.

2" L Adamolekun and J Kincaid “The Federal Solutiéssessment and Prognosis for Nigeria and
Africa” (1991) 21 (4) Publius: The Journal of Fealeam 173

*% |pid. at 174.

29 A Stone “Judicial Review without Rights: Some Rewhs for the Democratic Legitimacy of
Structural Judicial Review” (2008) 28 (1) Oxfordudoal of Legal Studies 1, 2.
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from the intersection of Stone’s structural anchisgprovision?’ in the Nigerian
Constitution. This aspect of judicialisation of ok is no doubt very important
in the Nigerian experience of the phenomenon.

However, our analytical focus here will be diszt at another line of cases.
They share the critical element of judicialisatadrhighly political issues with the
foregoing, but with the crucial addition of theingagement with the rights of
individuals in the democratisation process as th&rsect with wider issues of
socio-political rights and governance in the polifyhis analytical preference
provides opportunity for a more robust engagemeith and reflection on the
dimensions and nature of judicialisation of positin the Nigerian transition.

2.2 The Ladoja Case: The Godfather versus the People
2.2.1 The Socio-Political Background

The incidence of ‘Godfatherism,” and here, | borrawerm that has become
commonplace in political parlance in Nigeria, hasef a major source of
corruption with grave consequences for the deliwdrigasic infrastructure, social
and economic facilities and services in the coutitfjhe trend is traceable to a
culture of predation in governance instituted byccassive military
administrations and taken to new heights by theaBglila and Abacha regimes in
the middle 80’s to the later part of the 9¢'s.

The concept of the ‘Godfather’ in Nigerian paht refers to the situation where
an individual, usually deriving from his privilegdéithancial position, initiates and
or ‘bankrolls’ the candidature of another for ebeetoffice. Inquid pro quo the
latter, when he gets into office is beholden todbdfather, who naturally claims
a stake in the appointments and dispensation obmeges of the public officer.
Public resentment of the phenomenon is high andgdreral opinion in the
country is decidedly in favour of ridding the pmlal system of it. For instance, a
recent survey on what the demise of a number aiprent ‘Godfathers’ in a
section of the country portended for democracy ¢obtimat it would enhance

democratic consolidation in the polfty.

0 |bid. at 3-5.

%1 Human Rights WatclCriminal Politics: Violence, “Godfathers” and Corption in Nigeria
(2007) Volume 19 No 16 available at:
http://hrw.org/reports/2007/nigerial007/nigerial@@b.pdf(2nd January 2008).

%2 _ewis note 26 supra at 238-245.

33 Independent Opinion Poll “The Demise of Some Tapuba's Political ‘Godfathers’ in Recent
Time, Do You Consider this an Enhancement or a Hince to Democratic Consolidation in

Western Nigeria?Daily IndependenfLagos Tuesday 17 June 2008)
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Godfatherism thrived in many parts of the cowyntiuring the initial civil
governance period that ran from 1999 to 2003. Degmiblic condemnation, it
has abided in various degrésdowever, the public outcry against it has, even if
to a limited extent, emboldened some elected affite throw off the yoke of
their godfathers presumably to deliver on their dedas to the public.

2.2.2. Neither Impeachment nor Removal

In 2005, the malaise of Godfatherism in natidifal and governance came to
the fore in Oyo Stat® The course of events that followed resultedHion.
Muyiwa Inakoju & 17 Ors v Hon. Abraham Adeolu A#el& 30rs(the Ladoja
Case)*® The Executive Governor, Senator Rasheed Laddjayfeof favour with
his self-acclaimed godfather, Chief Lamidi AdediuThe grouse of the
godfather, who had barely rested his famed militapplogist stance during
decades of military authoritarianism in the courifryas typical. Following his
election in 2003, Governor Ladoja had failed towlhim dictate appointments of
key officials of his cabinet. Two years on, and wag into the four-year tenure,
Adedibu was not enjoying the measure of patronageebkoned his position as
political godfather of the governor entitled hime ublicly declared he would
make the state ungovernable for his (now estrangedé¢gée.

He made good his threat and the perceived kitgatif the Governor, including
the Speaker of the House of Assembly, the Deputgalgr, I and 2¢
Plaintiffs/Respondents (Respondents) and theirli@snsuffered physical attacks
linked to the hatchet-men of AdediBuNot satisfied with the unyielding stance
of Governor Ladoja, Adedibu instigated the Defertgdldppellants (Appellants),
18 of the 32 state legislators, tmpeact® the Governof! In a purported

parliamentary session held by the Appellants ob&8ember 2005 at a hotel in

* Human Rights Watch note 31 supra at 5, 33-35.

% In the South West of Nigeria and one of the cotsit86.

%2007] 4 NWLR pt. 1025, 423 and (2007) 1 NILR I&ailable at:
http://www.nigeria-law.org/LawReporting2007.htr(f5 December 2007). References are to the
latter report based on accessibility considerations

%" He died on 11 June 2008. He was reputed to hawmeected the state in to his ‘personal
republic,” having personally handpicked all thereut elected officials from his party in the state.
See for instance O Nnana “Adedibu’s Own Empir&2inguard Online(Lagos Thursday 18
October 2007). This may sound farfetched but igequealistic in the chequered democratic
experience in Nigeria.

%M John “On Adedibu and His Boy, Dimeji BankolBily Independen©nline Edition (Lagos
Tuesday 18 February 2008).

% See for instance “Shoot-out in Oyo Assembly, LakenaStabbed’Daily Independent(14
December 2005).

“0 This term was extensively employed by the parigsvell as the courts of first instance and
appeal but as will be made clear below in the lgadement of the Supreme Court, the
constitution provides for removal. A clear case infppropriate adoption of American
constitutionalism no doubt.

“1 Human Rights Watch note 31 supra 54-62.
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the state capital, they suspended the procedutlakRid the House of Assembly.
They subsequently passed a motion off 22cember 2005 for the investigation
of allegations against Governor Ladoja. These mstiovere taken without
following the procedure stipulated by the Consitut The Appellants
subsequently swore in the Deputy Governor havingpged to remove
Governor Ladoja, 4 Defendant/Respondent.

2.2.3.  Courts and the Political Question

The trial high court rejected the complaint of th® 3 Respondents that
Governor Ladoja (who at that point was not partyhi® suit) be reinstated. It held
that impeachment was ‘a purely political mattereowvhich the constitution
granted exclusive powers to the legislature as péartits internal affairs.
Impeachment proceedings were not justiciable. Atiogr to the court, the
jurisdiction of the judiciary over such proceedingas ousted by section 188 of
the Nigerian Constitution of 1999. The Respondepealed'?

The Court of Appeal overturned the decision @mgudgement was affirmed by
the Supreme Court on a further appeal by the Apgptdl The Supreme Court was
provided with the first opportunity to pronounce tre ‘troublesome area of

|aW,43

on the removal of governors in Nigeria’s jurispeade. Like the Court of
Appeal, the Supreme Court faulted the action of ‘Geup of 18 legislators’
(Appellants) for non-compliance with the laid dowrnocedures for instituting
proceedings to remove Governor Ladoja, who hadhey fjoined the suit as an
interested party. It declared his purported remoe#drred to as ‘impeachment’
by the parties and lower courts, a nullity. It dlad that the former rather than the
latter term was the language of the constitutigmaVvisions on the matter.

The Supreme Court affirmed that the power ofigadl review vested in the
courts by section 6 (6) (b) of the Constitutionr{rary to the holding of the trial
court), extended to determining whether a bodyegestith the exercise of an
exclusive power acted in accordance with the lawfewing such power. The
Court was definitive that the legislature (in thase, the Oyo State legislators), as
custodian of the Constitution, abused its powergihyaging in ‘patent violation
and breach’ of its provisions. The judiciary as ‘thestodian of the construction or
interpretation’ of the Constitution should be alivecheck all acts of violations

and ‘indiscretions’ of the legislature. The Cousdted further that society and the

“2|_.adoja Case note 36 supra at 2-3.
* Ibid. at 44.
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people ought not to be left helpless in the faceuah breach, but should be aided
by the judiciary**

The controversy in theadoja Case emanates from a pervasive but abnormal
situation in an aspiring democracy. Critical to éwaluation here, it provided the
judiciary with what can be regarded as the padengetase of judicialisation of
politics in the country’s transition from decaddsrolitary authoritarian rule. The
constitutional panel of the Supreme Court aptlgegithe golden opportunity to
intervene on the side of the rule of law and demogin Nigeria’s political and
constitutional history.

The Court’'s approach in tHeadoja Case signals a movement away from a
‘coordinating style of adjudication’ to a ‘redemmi one® It benchmarks
judicial activism in the transitioning polity. Iiné¢ nature of Ackerman’s analysis
of redemptive adjudication, the decisions of thepedpte courts explicitly
converged with the expressed will of the peopler tat of narrow and parochial
interests in the country.

Crucial for Nigerian jurisprudence as a whole&l dransition jurisprudence in
particular, the Court did not shy away from thelifi@al question.” The Court
acknowledged the political character of the mafféus, it asserted that

...American jurisprudence has so miebteloped the political question
doctrine in their case law, so maotthat it has taken a very firm root in
their legal systefhhe political question doctrine is still in its emgbnic
stage in Nigeria. Let us not pustod hard to avoid the possibility of a
still-birth.That would be bad both for Nigerian litigants dhd legal
systerff
The ‘political question doctrine’ simply restdteis according to Hirschl, the
principle of separation of powers that there aegtain types of political questions
that a court ought to refuse to rule on’ for thasan that they fall exclusively
within the jurisdiction of the legislature and teecutive’’ Here again, the Court
alluded to the sometimes uncritical adoption of Ameerican political and socio-

legal arrangements as the model for Nigeria’'s legatem. Suffice it to say that

4 LadojaCase note 36 supra at 43.

45 B Ackerman “The Rise of World Constitutionalisn®997) 83 Virginia Law Review 771, 794-
791.

“6 Ladoja Case note 36supra at 20. Emphasis mine.

" Hirschl note 9 supra at 193.
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even the American Supreme Court, despite its asswo@mitment to upholding
the political question doctrine, has been knowtake it on in certain casé¥.

Implied in the foregoing finding of the Cours, the position that the judiciary,
through the instrumentality of constitutional judicreview, is set to take on the
challenges of the stormy political scene in Nigerdemocratic transition. As will
become obvious below, the Court has adopted addvisloping a jurisprudential
tradition of judicialisation of politic8 The judicial approach is essentially
constituted by an increasing incidence of interventn institutional design and
maintenance of democratic political processes amtid what is happening in
various parts of the worftf.

It is significant that the Court unequivocaltjentified with the socio-political
realities of Nigerian society at the material titedecried, in no uncertain terms,
the proclivity of legislative assemblies in variopsarts of the country for
removing state governors. It is no doubt within ttenstitutional province of
legislatures in most democracies to audit, mortarensure executive action and
this is also the case in Nigeria. However, obseareéithe Nigerian political scene
would recognise the fact that the exercise of thexqgative by legislators has
been mostly driven by parochial interests and cotetl in defiance of
constitutional process.

Removal proceedings against governors, usuallgélf-centred reasons on the
part of legislators and in disregard for due precésd unduly heated the polity.
The conduct of such proceedings constituted a camnsmncern in the context of
the country’s fragile political transition from duafritarian rule in 1999. The
situation required an arbiter capable of intervgnimith equanimity in the
emerging political power contestations and its weleus effect on governance.
Already, in Oyo State, locus of theadoja Case, many lives and properties had
been lost in tensions generated by the flexing d@ftipal muscles. This had

occurred in some other states caught in politidaes too.

“8 Hirschl note 9 supra at 193-194. See also RA Mill®rds of Democracy: The Judicialisation
of ‘Pure Politics’ in the United States and Germia(®004) 61 (2) Washington and Lee Law
Review 587, 653-660.

9 For a contemporary account of this judicial apptoi China, see S Balme “The Judicialisation
of Politics and the Politicisation of the JudicianyChina, 1978-2005 (2006) 5 (1) Global Jurist 1
available at:_http://www.bepress.com/gj/frontiecdb/iss1/artl

*® R H Pildes “The Supreme Court 2003-Foreword: Thendfitutionalization of Democratic
Politics” (2004) 118 (1) Harvard Law Review,2B81 and M Tushnet “Law and Prudence in the

Law of Justiciability: The Transformation and Digaarance of the Political Question Doctrine”
(2002) 80 North Carolina Law Review 1203.
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In its decision, the Court restated its prefeesiior substantial, rather than
procedural justice, principally in matters thateaffthe stability of the country. It
said

The plethora of removal proceedimgsspect of Governors is not only
frightening but is capable of affagtthe stability of Nigeria. It is almost
like child’s play...Unless the situmtiis arrested, Nigerians will wake
up one morning and look for whereitltountry is. That should worry
every good Nigeriah.
The Court thus adopted a quintessential transjtinoaprudence marked out by its
engagement with institutional fortification, in ogmition of the unique role of
law in societies in transition. As discussed in @ka Four, these were
fundamental issues remarkable for their total atesem obscurity in the transition
jurisprudence of the courts notably in the earlyiqueof the country’s transition

from authoritarian rule.
2.2.4. Checkmating Judicial Impunity

Another important feature of thkadoja Case is the judicial attempt at
deliberate reformation of the conduct of judiciabgeedings by the courts in the
absence of legislation. In Nigeria, the transplaoita of the common law
adversarial system in the absence of socio-culfotaidations supportive of the
conduct of its litigation practices and ethics, Had to a culture of delayed
justice. Control of the procedural aspects of $riadas left (almost) entirely to
counsel for the parties in litigation. A cultureipstituting litigation to perpetuate
impunity in the guise of preserving the sanctitytlod judicial process had been
perfected. The misuse of judicial process was peavaamongst the privileged
few who could afford the relatively exorbitant casft legal services. It was
unrelentingly employed to the discredit of legalqess, and the courts as a proper
resort for the resolution of disputes.

Instances abound of ongoing litigation that canoed with injunctive orders to
stop all sorts of activities from university conabion ceremonies that involved
the careers of thousands, commissioning of publities and services like roads
and water projects, communal chieftaincy ceremontes probate and will
disposition matters. And the injunctive orders, stimes obtainecex parte
stayed in place for years. It was common practicecbunsel, and or litigants to
unscrupulously employ procedural or logistic pldgsdelay cases, criminal and

civil, without decisive judicial intervention. Thsituation was exacerbated by

* LadojaCase note 36 supra at 41.
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years of neglect of the judicial institution antuctant commitment to law reform
by successive military regimes. In a sizeable nurobeases, litigants were either
frustrated in the pursuit of justice, or in somaasy enjoyment of the fruits of
litigation. It was not unusual for litigation tosiaup to 15 years in the courts. The
result was a predictable loss of confidence ingadliresolution of disputes, resort
to self-help and impunity.

Given the foregoing state of litigation and deson of disputes through the
courts, it is quite significant for the rule of laamd restoration of confidence in the
judicial process that trial and appeals in Lizgloja Case were decided within a
year. The decisive element was the determinationthef courts to ensure
expeditious hearing of the case. The conduct ofjukéiary in the matter is
certainly commendable considering the fact thaad to contend with the designs
of the Appellants to delay the trial and appealshm case. The Supreme Court
determinedly saw its way through ‘the cocktail arvest of motions’ deliberately
filed by the Appellants to frustrate the hearingtlté matter on the meritsand
‘frustrate the course of justic®’’It also rejected the prayer of the Appellants to
have the case sent back for trial in the high cduartthis regard, the Supreme
Court was right when it stated that

Although the judicial process isvglmost of the time, almost taking a
snail’'s pace, this, is one case Wwihie judiciary must take the fast lane
in the relay race and has in faten the fast lan¥.

It is relevant to note here that delay in theéedwination of the case and
effluxion of time held real promise of &ait accompli for the Appellants.
Maintaining the status quo was entirely satisfactor their designs. They had,
after all, sworn in the deputy governor as a newegoor under the guise of
constitutionalism and the rule of law. In this rejahe designs of the Appellants
were not lost on the Court.

It rightly noted that acceding to the requestamit the case to the lower court
would ensure the matter would not be concludedrbe2®May 2007 when the
office in contention was due to be filled throudbctions. All this was happening
in the backdrop of public condemnation of the bnagabversion of democracy
and the rule of law. The public violence that falexdl the inauguration of a new
governor notwithstanding, the erring legislatorstifar had the support of the

°2 | adojaCase note 36 supra at 37.
> |bid. at 38.
> Ibid. at 38.
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police who were complicit in the matter, acting esstibly on ‘orders from
above.?

Despite its federal political arrangement, thgekian Police Force (NPF),
federally established and controlled, is the ordjige force in the country. The
Inspector—General of Police is appointed by aneégakrders from the President.
In this case, it was no secret that then Presidaiosegun Obasanjo was himself
beholden to Chief Lamidi Adedibu, the estrangedfaiber. Following newspaper
reports of the President’'s failed intervention ®itle the political differences
between ‘father’ and ‘son’, he cast his lot behiinel ‘father.®®

Thus, the ongoing litigation, rather than segvias a legitimate forum for
resolution of the important constitutional quessian issue, was presented by a
minority but powerful political clique as vindicati for trampling on the will of
the people and the rule of law. An unwary judicjagpecially in the nature of the
Nigerian judiciary in the decades past, would haeeved to perpetuate this
patently illegal design, further discrediting theiciary, the legal process and the
rule of law, in what can be regarded as a forpudicial impunity.

2.3 The Obi Tenure Case - Speaking Law to Power

If the Supreme Court in particular and the judigiar general, had aspired to
steer clear of the political process after the itade judicial intervention in the
resolution of election petitions arising from th@03 general elections, they soon
found unfinished business iRPeter Obi v Independent National Electoral
Commission & 6 Ors( Obi TenureCase)’ The background to the suit is
inextricably linked to another intriguing chapten the annals of election
manipulation in the country’s politics.

Peter Obi, Governor of Anambra State, filed ia suthe Federal High Court in
a pre-emptive move to stop the planned gubern&imlis by the ¥ Defendant as
part of the scheduled general elections all over ¢buntry. Emeka Ngige,

*® This refers to then President Olusegun Obasa®je.f& instance, “How the Judiciary Stopped
Crude Challenge of Constitutionalism by PoliticigDsnipekun” The GuardianOnline Edition
(Lagos Tuesday 15 January 2008).

* The former President left office on May 29 2008 & 1now Chairman of the Board of Trustees
of the ruling Peoples’ Democratic Party (PDP). the consternation of many, he was to later
describe Adedibu as “The Father of the PDP” degh#datter’s notoriety for furthering the cause
of successive military regimes and fomenting viokein Oyo State. See for instance, Emmanuel
Ukodolo “Adedibu: Indeed the Father of PD®aily IndependentOnline (Wednesday 14
November 2007) available at:

and O Nnana “The Caging of Adedibu” Vanguard Qml{Sunday 18 November 2007). See also
Human Rights Watch note 31 supra at 64-66.

5'S.C 123/2007, delivered 13uly 2007; (2007) 7 NILR 1311, 1 available atphftvww.nigeria-
law.org/LawReporting2007.htm
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candidate of the People’s Democratic Party (PO#),party that had dominated
the political landscape in the country since theeption of civil rule in 1999, had
been wrongfully declared winner by thé' Defendant and inaugurated as
governor in a massively rigged election. The Pifijntandidate of the All
Peoples Grand Alliance, (APGA), successfully chagled the action of the®'1
Defendant in court and reclaimed his mandate. WHisory was reluctantly
enforced by the PDP government at the centre, viatig exhaustion of the
appellate process. Interestingly, teDefendant issued him with a certificate (of
victory at the polls) backdated to 2003. He wasravwie on 10 March 2006, three
years after the elections in which he had receitiednajority of the lawfully cast
votes.

Apparently relying on the certificate of returribe £' Defendant sought to
organise fresh gubernatorial elections in the stasepart of the 2007 general
elections in the country. In his summons filed &F2bruary2007, the Plaintiff
sought declarative and injunctive reliefs that{es) four year tenure as governor
began to run from the date he was sworn inyiavch 2006, (b) the*iDefendant
could not conduct gubernatorial elections in tlaesproposed for 14pril 2007,
as he was yet to run the course of the constitaliprstipulated four-year term,
after taking the oath of office and (c) th& Defendant should not proceed with
the proposed election since the office would novéeant by that date. He relied
heavily on section 180 (2) (a) of the Constitutiohthe Federal Republic of
Nigeria, 1999. The subsection is to the effect thatgovernor shall vacate office
at the expiration of a period of four years comnegdrom the date the Oath of
Office and Oath of Allegiance are administered. otteer defendants applied to
and were joined in the matter as interested parties

The court of first instance, the Federal Highu@aleclined jurisdiction on the
matter on the premise that it was an election mdibe which exclusive
jurisdiction is vested in the Election Petition Bunals. Meanwhile, the 1
Defendant proceeded to organise the election iteation despite the ongoing
litigation. The Plaintiff further appealed to th@@t of Appeal which delivered
its judgement on 22 May, 2007, seven days before the planned sweénimng
Andy Uba of the PDP, who had purportedly been etétte incoming governor.

The Court of Appeal dismissed the appeal antinafl the decision of the
Federal High Court. Peter Obi further appealedh® $upreme Court the same
day. After the filing of the appeal, but before thearing of the matter, the

Supreme Court expressed displeasure that tHeefendant had, in disregard for
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the judicial process, held elections for the offafegovernor in Anambra State.
The Court warned that it would not hesitate to ortf&t anyone sworn in as
governor vacate the office immediately in the evéntletermined that the
elections were wrongly held.

The constitutional panel of the Court (comprisédeven justices) delivered a
unanimous verdict in favour of the Plaintiff on™dune 2007, the same day it
took arguments in the matter. The Court orderetittteanew incumbent, sworn in
on 29" May, 2007, Andy Uba, should vacate the office of/grnor and the
Plaintiff be reinstated to continue in office urif™ March 2010, when his four
year tenure will expire. The Court held that thepouted election was in futility
as there was no vacancy to be filled as at 14 Ap@07, when the election was
held. It then adjourned to 13 July, 2007 to givik feasons for the judgment. In
the lead judgement, the Court held that the fulcaoirthe case was constitutional
rather than electoral, a critical misdirection @&wlthat led the trial court and the
Court of Appeal to decline jurisdiction in the neatt
2.31. Towards a New Constitutionalism

TheObi TenureCase has several implications for constitutionalipolicy and
transition politics in the country. The most obwotor those familiar with
Nigerian general election practices, is the faet th re-configures the electoral
landscape in the country. It is relevant to an ustdading of the case to note that
it has been the political convention in Nigeria the gubernatorial elections,
constitutionally organised by a national electdradly, to be held on the same day
nationwide. This approach to electoral arrangemenupported by an unbroken
chain of repetition, has taken on the semblancaammutable convention. The
contention in support of this position, call thiset‘truncation argument’, had
included the need for uniformity, obviate chaos aade costs. All of these were
in fact vigorously canvassed by counsel to the INESE Defendant in the matter.

In rejecting the truncation argument, the Caloserved that holding elections
at different times in a federation like Nigeriaas affirmation of, rather than
anathema to the practice of federalism. The judgenferthered notions of
reasonable independence of action and autonomyeinhan the concept. Thus,
the Court affirmed that the convention is a procafcexpedience and imposition
through the series of democratic transition progra® organised by various
military regimes, rather than compliance with astdational requirement. It was
this historicity, rather than a constitutional psion, that cloaked the practice
with certain seeming inviolability. The Court wehirther to assert that any
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positive provision for such uniformity of practiogould be contrary to the
principle of federalism, a pivot of the country'slitical foundations® The
judgement decisively took Anambra State out of nh&onal electoral calendar,
with the Court throwing overboard any possible athrece to fiduciary
considerations or social expedience of uniformitypreference for upholding the
rule of law. More importantly, the decision rid tbeuntry of one more vestige of

imposed unitarism, from a legion of authoritariagdcies.
2.3.2. Timely Intervention

As one commentator observed, the timing of theisiten in theObi Tenure
Case, expeditiously determined by the courts, dostl a signal to the society
that the judiciary was primed to ensure justiceelectoral matters in the
country> The Court demonstrated commendable responsivéneke need for
timeliness in the matter, progressing a new dioeciway from delayed justice
that hallmarked judicial activity in the countryrthg the years of authoritarian
rule.

The expedition deployed by the judiciary in thearing of the case is
commensurate with the critical need for preventing breakdown of law and
order that has remain a constant feature of efibster wrangling in the country’s
political transition. While there is a need for ély dispensation of justice in all
manners of legal disputation, it takes on particulgency where the resolution
of such disputes directly impacts on the stabiityhe polity, the safety of lives
and property, thus reinforcing one of the most irtgoat reasons for the existence
of the modern state.

Considering the volatility of political relatedatters, delay on the part of the
judiciary can only elicit further loss of confidemndn an institution that had
hitherto been viewed as complicit in the countrgisequered experience of
democracy. The judicial handling of thadoja Case an®bi TenureCase along
with a number of others that have followed themyeheenewed public hope in
the electoral and judicial process, while constiyta signal to the political class

that impunity would not be tolerated in the demticriansition.
2.3.3 Checkmating Electoral Impunity
In the political realm, th®bi TenureCase constitutes positive affirmation that

the highest level of the judiciary is committeddiepening democratic ethos and

*8 The Obi TenureCase note 57 supra at 19.
%9 J Kyari Gadzama “Political Engineering Through L&ection 80(2)(A) 1999 Constitution In
Perspective” (July-September 2007) 1 (3) Newsldite(-5) 2 available at www.gadzama.com
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combating the scourge of electoral manipulation tfzes bedevilled the country’s
political transition. This may be just as well. Ab other time in the country’s
limited history of elections, has it withessed suwetdisguised manipulation and
determination by a ruling party to foistait accomplion the political process.

No doubt invigorated by the attitude of the Supe Court, the Electoral
Petitions Tribunals in the country have displayatusual boldness in their
adjudication of electoral disputes arising from thech discredited 2007 general
elections. At the last count, the elections of weejovernors had been nullifiéy.
A number of legislators have gone the same wayott the state and national
levels, the most prominent of which is the Prediddrthe Senate. His case was
made more interesting by the fact that he stodds® his prestigious number four
position in the country. Further, he was the tlufdhe three senators from his
state, to have their elections nullified by the iblaal Assembly Elections
Petitions Tribunal for gross electoral malpractiéés

Fresh elections have been ordered all overdhatcy, to the relief and acclaim
of aggrieved political actors and the general mublhis trend inevitably directs
keen public attention at the judiciary. The develept has put out the judiciary
as the institution at the forefront of the sociatanstruction of a society with
debilitated institutional structures. The judiciahas engaged in the process
through its insistence on procedural and substanf@rness by the political
branches, in keeping within the ground rules thayehlaid for securing power
and conduct of governance.

The situation that developed in Kogi, a northical state in the country speaks
loudly to the reaches of judicialisation of pol#idn Nigeria’'s transition,
engendered by unbridled struggle for power amowegpibiitical elite. The Kogi
State Governor was sacked by the Election Petifloitminal for gross procedural
irregularities that attended his election, the numstspicuous being the exclusion
of a leading opposition candidate. After he unsssfidly exhausted the appeal
process, he had to vacate office along with hisutepn line with constitutional
provisions, the Speaker of the House of AssembBuragd office as acting
governor preparatory to holding another electiobadeld within 90 days of the

decision.

%0 K Obiagwuet al “How Imoke Lost His Seat in Cross RiveThe GuardianOnline Edition
(Lagos Tuesday 15 July 2008).

®. H Jamiu “A Season of Election Annulments in NigérDaily Independen©Online Edition
(Lagos Wednesday 27 February 2008).
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The unsettling aspect of the matter howevethés fact that at the time, the
election of the Speaker had in fact been nullifeal by the state election petitions
tribunal. His continued stay in the legislatureordly premised on his pending
appeal at the Court of Appeal. In other words,assumption of office was on a
tenuous line of legitimacy sufficient enough totdist him from even the most
basic affairs of governance. It is difficult to exqp the acting governor would
administer the state constructively in a situatloat he could be thrown out of not
just his acting position, but the house of legiglataltogether, in the not unlikely
event the decision against him was affirmed on apfeThe drama of the
judicialisation of pure politics continued unaba&en after the conduct of the
first ever court-ordered gubernatorial electionthie country’s electoral history.
Following the declaration that the dismissed gowemon the freshly conducted
polls, his key opponent immediately returned to Ehections Petitions Tribunal
to challenge the results.

Related to the foregoing is the position of $wgreme Court that the illegality
constituted by the three year tenure enjoyed bysQMgige should not be allowed
to interfere with the right of the Plaintiff to lbloffice for the constitutionally
stipulated tenure of four years though the formeswworn in on the day the
latter ought to have come into office. On the fatd, this should be considered a
logical consequence, flowing from the judgementhaf Court that the Plaintiff's
tenure was illegally usurped by the swearing irCbfis Ngige in the first place.
But the matter is more complicated when it is coeed that Ngige is not a
defendant in this case and the rights of a thirtypthe 5" Defendant, Andy Uba,
elected governor while the case was in progresddMoe adversely affected. In
this regard it is important to observe that notati#éimding the Supreme Court
decision in theDbi TenureCase, success in a claim for illegally abridgetute
does not automatically entitle the claimant toeffeuxed period. Rather, whether
the court on a decision of such a nature will geaméclaim of the deprived term
will depend on the specific facts of the case. Amd is well demonstrated by the
position of the Court in another tenure case dectoethe same parfélon the

same day as th@ebi TenureCase.
2.4 Ladoja (No. 2) - Between Sympathy and the Law

%2 Editorial “Fresh Governorship Election in Kogihe GuardiarOnline Edition (Lagos Friday 22
February 2008).

% A Daniel and R O Agbana “Idris Returns as Kogi @mor, Audu Back to TribunalThe
GuardianOnline Edition (Lagos Monday 31 March 2008).

® Though the lead judgement was delivered by twiziifit justices of the Court.
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The decision of the Supreme Court $enator Rashidi Adewolu Ladoja v
Independent National Electoral Commission &3 Oréadoja No.3,%° a
contemporaneous tenure matter with @lei TenureCase could in a way, be
regarded as a denouement of recent judicialisatbrpolitics in Nigeria’'s
transition. It served to define the limits of pevesl judicial activism in the
adjudication of disputes, in the sometimes compditaterrain of transition
politics in a democratising polity. The Court iried on a rather conservative
constitutionalism, demonstrated in this case byeaged judicial deference to the
political branches. This is a jurisprudential custdhe Supreme Court has
continued to struggle with, even as it sometimespldys remarkable radical
departures from a deeply-rooted juridical tradition

The Plaintiff was illegally removed as governarthe in theLadoja Case
discussed aboV&.Following his success at the Supreme Court, hereiastated.
Meanwhile, he had lost eleven months of his temunéng the forced vacation.
Obviously following the lead of th®bi TenureCase, the Plaintiff filed a suit at
the Federal High Court urging it to determine wietthe eleven months during
which he was illegally removed from office formedrpof his four-year term. He
sought injunctive and declaratory orders restrginthe f' Defendant from
holding gubernatorial elections in the state uhélhad completed uninterrupted
four-year tenure. He similarly relied on sectiorD1& the Constitution. Again,
like theObi TenureCase, he also lost his bid at the trial and Couippeal.

2.4.1  No to Tenure-Elongation - The Court is Plain

In a rather terse consideration of the claimatihe Court considered a case for
tenure-elongation, rather than completion of aarmipted term canvassed by the
Plaintiff, the constitutional panel of the Court ammously declared it
unmeritorious. According to the Court, the Consitita did not confer a power on
it to extend the four year tenure of a governor Wwhad been improperly removed.
While it was ‘in sympathy with Plaintiff/Appellarg’cause,’ acceding to his claim
it reasoned, would ‘do much violence to the constn,® because the
circumstances of the case was not contemplated hey ftamers of the
Constitution. Apparently justifying a distinctioretwveen this case and ti@bi
TenureCase, the Court reasoned that

In awareness of the possibility #watoccurrence may prevent a

%% SC 120/2007, delivered £3July, 2007; (2007) 7 NILR 136, 1 available atphftvww.nigeria-
law.org/LawReporting2007.htiftast accessed 22 February 2008).

% | adojaCase note 36 supra and accompanying text.

®"Ladoja (No.2)note 65 supra at 13.
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Governor from being sworn in on fane day as his counterparts in the
country, Section 180 (2) states thatire be computed from the date the
oath of allegiance and oath of @ffis taken. There is no similar
provision to protect a Governor imyerly impeache®

The Court maintained that in the event the wagdif the applicable section is
clear, (as it found), it was only within the proseof the legislature to alter them.
Thus, the justices restated the role of the coagshas been the wont of judges
everywhere, (even when they arguably do actuatiislate or create new laws),
that their employment was ‘the singular task ofidieg what the law is®®

In sum, the position of the Court is essentialigt thede jure effect of the
Plaintiff's removal was that it never occurred.ofher words, he is deemed in law
not to have left office for one day, notwithstarglithe fact that his deputy had
been sworn in and exercised executive powers urbatantive, rather than acting
capacity during the period.The justices declined the invitation to read tterds
‘uninterrupted,” four year term canvassed by thairfiff, into the provisions of
section 180 (2) (a) of the Constitution. In thatyw#e Court maintained its
customary preference for the literal interpretatioh the Constitution and

statuted?

3. THE JUDGE IN THE COURT OF THE PEOPLE
Jurists are wary of advertence to public opirifoanalyses of judicial activit{

A distinctive insularity characterises conventiotedal analysis of law to the
exclusion of other elements with a bearing on tiegsg of social behaviour. It is
commonly the case that there is little or no adrexé to public opinion on
judicial activity in the works of leading legal thrésts. The general consensus
would appear to be the propriety of inadvertenceublic opinion since it is
usually regarded as fluid rather than stable, igalitrather than legal in nature.
The streams of the legal and the political, in wey it relates to the judicial
function, must be kept apart. Although the commamigsented premise for the

reserved attitude is the need for judicial intggand independence, it is also

% Ladoja (No.2)note 65 at 13.

%9 Ladoja (No.2)note 65 supra at 22. Emphasis in the text.

0 As stated in our discussion of thadojaCase note 31 supra, they were in fact at daggarsnd
consequent upon the swearing in of the deputy asrgor.

" Ladoja (No.2)Case note 65 supra at 22. For a discussion ojuttisprudential attitude see H

O Yusuf “The Judiciary and Constitutionalism in fis@ions: A Critique” (2007) 7 (3) Global
Jurist (Advances Article) 1 (-47).

2 See for an interesting and incisive discussiothefplace of public reaction in judicial decision-
making C R Sunstein “If People Would be Outragedh®gir Ruling, Should Judges Care” (2007)
60 Stanford Law Review 155.
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possible to detect in it, certain deep-rooted anog that attaches to western
notions of the institution of law and its placesiociety.

Lawyers everywhere have built and sustaineduaa af uniqueness around the
theory and practice of law. Consequently, the enis of law, lawyers and
judges are variously held in awe, admiration, andthetimes, despised and
condemned in society. Judges and courts, withoubtd@are a major, if nahe
major expression of the nature of law and the lagatitution in the public
domain. Thus, guarding its integrity iS a major, erv self-preserving,
preoccupation of those in the business of law. Thespecially the case in an era
of increased interaction between law and politid#) a corresponding increase in
the power and relevance of lawyers in socléty.

Granted it is desirable, even essential forllegelysts to insist on measures
that protect the integrity of the judiciary. In pathis is a mechanism for
reinforcing judicial fidelity to law and the deaisial independence of judges.
Admittedly too, it is the case that the institutioilaw is unique. But as Friedman
counsels, it is not sufficient a premise on whiglexclude the equally important
force of politics™ And this is even more the case with constitutidaal which
conditions and is in turn, conditioned by politics.

Public opinion is generically regarded as pacditibut it is still relevant to accord
it more recognition as a measure for assessingigldoerformance. After all,
governance at various levels (including the privsppbere) in the contemporary
period, is being continually subjected to increaskmmocratic accountability
measures of scrutiny, even in previously illibesalcieties in Latin America,
Europe, Africa and Asia. An exclusivist normativppeoach, characteristic of
conventional legal analysis results in an impovensnt of scholarly analysis of
judicial review in legal discoursg. It also undermines the relevance of
institutional accountability which is a topical sogolitical issue in post-
authoritarian polities.

Empirical research conducted largely outside tbgal academy strongly
suggests judges, especially at the highest lepalg,considerable heed to public
consensus on contentious cases before cBurlsidges after all are not

superhuman, assuming that is a desirable qualitiyarendeavour of adjudicating

® M Loughlin “Constitutional Theory: A 25Anniversary Essay” (2005) 25 (2) Legal Theory 183,
192.
" B Friedman “The Politics of Judicial Review” (20084 (2) Texas Law Review 257, 262.
75 [1hi
Ibid. at 259.
"® Friedman note72 supra at 322 to 325.
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the affairs of fallible beings. They live in sogietare aware of events and
opinions around them, and can be reasonably expéatbe influenced by their
environment.’ Ignoring all of these realities in analyses ofigiml activity can
hardly constitute scholarly virtue.

In all events, even if legal theorists are dggmbto maintaining a demurred
attitude towards public consensus as an importaatuative mechanism for
judicial performance, there remains the peculianity constitutionalism in
transitioning paradigms. Constitutionalism, at ttwre of which is the judicial
function, can not productively ignore politics inetevent (as is the case), that
institutional redesign, viability and fortificatiooconstitute integral objectives of
democratisation. Thus, evaluative considerationstha& judicial function in
transitioning polities in particular would be mgyeductive with the adoption of
a robust approach that integrates law with politss suggested by ‘positive
scholarship® This is even more so if societies with well es&i®#d democratic
systems can only ignore political considerationsagsessing judicial review at
great costg?

In the Nigerian context, there is ample evidetecsuggest that the traditional
approach of diffidence to public opinion that cltaesises juristic considerations
of judicial activity may soon change. A plausibeason for this is the active
involvement of legal practitioners, mainly (but nekclusively) counsel to
political contenders in the power tussles, in mglpablic statements and granting
press interviews on decisions in the myriad of sasefore the courts. Their
colleagues in the academia may not now be so at@#verting, at least in part,
to public opinion in their analyses of the judidiahction in Nigeria’s democratic
transition. The current willingness of legal pr#otiers in the country to assess
judicial performance in the transition period odésthe narrow confines of legal
fora, but rather, in the media, may soon extend sgholarly literature on judicial
governance in the country. Already, reports indicgtis trend. Law professors,
respected constitutional lawyers, frontline legaagiitioners and socio-legal
commentators have joined the fra}? There has been a flurry of public

" Friedman note 72 at 325.

8 Friedman note 72 supra at 329 to 337.

" Ipid. at 263.

8 See for instance O Omenuwa “We Owe the Supremet@muthe Decision in Obi's Case-
Nwabueze” Daily IndependentOnline Edition (Thursday 11 October 26 2007) ihickhh B
Nwabueze, Senior Advocate of Nigeria (equivalenthef Queen’s Counsel in the UK), retired
professor of law, eminent constitutional law juréstd lead counsel to Atiku Abubakar, former
vice-president (1999-2007) and presidential candida the 2007 currently challenging the
victory of the incumbent at the Supreme Court, trdran extensive interview commenting on the
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commentary by a cross-section of Nigerian society tbe phenomenon of
judicialisation of politics in the country’s tratisin to democrac§® It has also
been subject of interest abroad.

Ignoring public opinion in legal analyses of thetivities of the judiciary, no
matter the traditional normative objections, isuaigly counterintuitive. This is
especially the case in the context of transitioniadjties with otherwise fragile
legitimate and democratic political institutionsaking the Nigerian experience as
a reference, the judicialisation of politics hasl laaprofound impact as an avenue
for legitimating democratic transition. This hasebevirtually inevitable in a
society made highly sceptical and suspicious ofegawent intentions following
on endless civil rule transition programmes, ovdriclwv huge resources were
purportedly expendetf. Public response to the conduct of judicial goveoeais
thus very relevant to scrutiny of the transitiomgqess from both the legal and
political perspective.

It is relevant to consider public evaluationsl aerceptions in the legal analysis
of the judicial resolution of the disputations inetsocio-political sphere, in
Nigeria’s transitiorf®> The acuteness of the potential departure in asitianing
polity, from the socio-political norm in a liberdemocratic setting, justifies this
rather extensive quotation of the views of a comaten on the Nigerian
experience

All over the country, most governoasnot govern because of their
precarious political positions. Tiheold on power is very tenuous. To
survive, they are now hostage tadious political forces. To survive,
they have opened the patrimony efghople to those who are
blackmailing them because they kiloat if they try to assert
themselves before the tribunals ¢inegr verdicts, those who rigged
them into power will tender the saavidence in court... In which part
of Nigeria has there been any megnlrgovernance in the past nine

Supreme Court decision in a very important politczse; A Ibidapo-Obe “Supreme Court on Obi:
Reinforcement of its Guiding Angel Rol&he GuardianOnline Edition (Lagos Tuesday 19 June
2007) in which the Associate Professor of Law aodicslegal commentator, analyses the same
case QObi), considered above in the legal column of a legdiational daily; W Olanipekun “The
Bar, the Bench and Democracy in Nigerigthe GuardianOnline Edition (Lagos Monday 22
January 2007), Senior Advocate of Nigeria and forfeesident of the Nigerian Bar discusses
among others the decision of the Supreme CourthénLfadoja Case note 31 supra; and O
Onagoruwa “The Judiciary and Political Powéerhe GuardiarOnline Edition (Lagos Monday 22
January 2007).

8 Omenuwa note 80 supra, R Abati “Amaechi’s Victatythe Supreme CourfThe Guardian
Online Edition (Lagos Friday 11 October 26 2007)0@®enuwa Amaechi vs. Omehi&gupreme
Court as Protector of Democracyaily Independen©Online Edition (Friday 26 October 2007), S
Akhaine “Balarabe Musa Faults Amaechi’'s New Statliké GuardianOnline Edition (Lagos
Saturday 27 October 2007) and C Adingupu “Obi’sgéudent is Warning to Political Gangsters”
The GuardiarOnline Edition (Lagos Sunday 24 June 2007).

82| ewis note 26 supra at 245-255.

8t is important however to state that this studgsinot claim to do so.
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month$?

In fact, the attempt to resist overtures of theureamentioned above, has landed
one governor in trouble at the election tribunaldieg to the nullification of his
mandate, no thanks to the damning evidence prodagadhst him by his now
aggrieved ‘godfather.” The situation thrown up blgetcircumstances of
transitioning societies on judicial review suggesis need for re-examining the
normative parameters for evaluating judicial atyilay legal theorists.

Even the Nigerian judiciary, nurtured and depelb in the conservatism of the
British legal system (a by-product the country’'$oomal legacy), recently openly
indicated its acknowledgement of the importancepoblic perceptions of the
judicial role in a transitioning polity. The Presittial Elections Petitions Tribunal
(the Tribunal) broke away from a long-standing itiad of prohibiting live media
coverage of judicial proceedings in the country.réognition of the intense
public interest in judicial proceedings on the emtibus 2007 general elections in
the country and the petitions challenging the plesiial elections in particular, it
allowed live-coverage of legal proceedings. Thebdimal allowed national and
international organisations in the print and elewic media to its verdict on the
consolidated petitions challenging the victory otumbent President, Umar
Yar'Adua. The only limitation was the express caiuti that faces of the judges
or their pictures must not be displayed in any repo

The Tribunal premised its decision for the inatbve action on the need for
Nigerians and the international community to havs hand, timely access to the
verdict as well as demonstrate its transparéndhis action on the part of the
judiciary can be regarded as an unequivocal enomse of the view that the
judiciary, like the political branches, must dentoai® sensitivity to public
yearnings without compromising institutional intégrPalpable tension had built
up in the wait for the decision all over the coyn@hortly before delivery of the
verdict, the Inspector General of Police, the coustop cop, had in fact warned
of an impending breakdown of law and order. Ove0QO0 policemen had been
deployed to volatile areas in the courfttyThis was not surprising, as it was the
first time in its history that the election of amcumbent president was under such

8 Amaechi note 15 supra.

% 0 Ogunmade “Today is D-Day for Yar'Adua, 3 Govses$idential Verdict to be Shown Live”
This DayOnline Edition (Lagos Tuesday 26 February 2008).

8 J Ogodo “Tension Trials Election Tribunal Rulinghe GuardianOnline Edition (Lagos
Wednesday 27 February 2008).
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serious judicial challend€. Though a separate matter altogether, the
administrative response on the part of the judjcfarnishes another reason for
devoting more attention to the part played by pubfpinion in legal analysis of
judicial activity.

In the light of the foregoing, it is worthy obte that the Supreme Court of
Nigeria has recently been nominated ‘Man of therYleg Daily Independert® a
respected national daily, no doubt in recognitidnite cardinal role in the
stabilisation of a floundering political transiti@and upholding constitutionalism
in the country. The Supreme Court, in particulaas lmeceived commendation
from homé&® and even unusual quarters abroad.

On the home front, the profile of Supreme Canirgovernance in the country
has become widely writ in the public psyche likevarebefore. As respected
professor and former dean of law of one of the rfarst law schools in the
country put it, the Court has sent out a signat th& the ‘sentinel...guard for
democracy and good governant®On the international scene, a number of
observers including the United States Congress taed London based’he
Economisthave applauded its demonstration of independeremBrecting the
country’s democracy away from the precipice andolgihg human rights?

However, as will be adverted to shortly, just hawch of a transformation has
taken place in the country’s post-authoritariamgraon remains highly debatable.
But before consideration of that aspect of thewudison, it is germane to evaluate
to the institutional arrangement for judicial ref@tion and accountability in the
democratisation process in the country. It is quitstructive that the exiting
military administration tacitly agreed to the urgered to reform the judiciary
during its long hold on power by including provisgofor establishment of the

National Judicial Council in the ‘transition’ congtion.

87 Jamiu note 61 supra.

8 O Omenuwa “2007: The Year of the Supreme Coeily Independen©nline Edition (Lagos
Thursday 27 December 2007).

8 See “Belgore, Oputa, Sagay, Others Hail SupremetC®he GuardianOnline Edition (Lagos
Sunday 24 June 2007).

% Adingupu note 81 supra.

1 Constance Ikokwu “Nigerian Judiciary Strong, Indlegent, Says US Congres$his Day
Online Edition (Abuja Thursday 19 July 2007) andigétia - Democracy by Court Ordefhe
EconomistLondon Thursday 24 January 2008). But cf. Mo lbraRoundationibrahim Index of
African Governanc007 available at:

http://www.moibrahimfoundation.org/index/index2.aglast accessed 18th February 2008) in
which the country ranked a dismal 37 in a contiaksatirvey of 48 countries on issues of rule of
law, judicial independence, human rights, etc.
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4. INSTITUTIONAL TRANSFORMATION SANS ACCOUNTABILITY? THE CASE OF THE
NATIONAL JUDICIAL COUNCIL

Given the rot that had bedevilled the Nigerjadiciary in the authoritarian
period as discussed in Chapter 3, it is no surphigethe ‘transition’ Constitution
of 1999 sought to make institutional arrangementsréforming the judiciary.
This is captured in the establishment of the Natiqtudicial Council (NJC), a
centralised body for the appointment, disciplinel @momotion of judges in the
country. The creation and activities of the NJCtipalarly as it relates to the
discipline of judicial officers, is relevant to tHecus on accountability of the
judiciary in this research.

Established as one of fourteen “Federal Executivei&s” by section 153 of the
Constitution, the NJC has very wide ranging powarsrecommending judicial
officers for appointment across the spectrum ofdingerior courts of records in
Nigeria. It similarly has powers to recommend thhemoval from office. Further,
it has full disciplinary powers over judicial ofécs of all superior courts of
record.It also has powers to ‘deal with all other mattredating to broad issues of
policy and administratior® of the judiciary.

It is important to note that the constitutiofiating of the body, headed by the
Chief Justice of Nigeria (CJN), as a federal exgeutbody can be quite
misleading.The creation of the body has been traced to themewendations of
the Eso Panel of Inquiry set up in 1993 by the Alaamilitary regime on the
reorganisation and reformation of the Nigerian giatiy referred to earlief In
terms of composition, sixteen of its twenty threenmbers are judicial officers,
judges and justices of the High Courts, Court opéal and the Supreme Cotftt.
The other seven are legal practitioners of ‘higbfgssional standing’. Of this
latter group, five, nominated by the Nigerian BassAciation only participate in
the deliberations regarding the recommendation efsgns for judicial
appointment® The other two members who are not ‘jurisdictioyiatestricted
are nominated by the CJN. Thus, the pre-emineny lmdessentially a judicial

affair.

92 paragraph 21(a-i).

% O Badejogbin “The National Judicial Council: Weayi a Patchwork of Praiseworthy
Accomplishments and Ruinous Shortfalls” (2005) 8idial Observatory Journal available at:
http://www.accesstojustice-ng.org/toj3national.h8ugne_1 (last accessed 27 April 2008). See
Chapter Three supra.

% paragraph 20 (a-h), Schedule 3, Constitution @ftderal Republic of Nigeria, 1999.

% paragraph 20 (i-j).
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In practice, the ‘recommendatory’ powers of ¥&C have been potent, if not
decisive, in the appointment and dismissal of jsddes recommendations on
judicial appointments have been the most imporfactor in nomination of
judicial officers by the executive for screeninglamatification by the legislature
all over the country since the return to civil rute1999. It has been quite active
in investigating complaints (petitions) of judicimisfeasance and recommending
appropriate action on the part of the executive.it®mrecommendation, a large
number of judges have been suspended or dismiss®edoffice thus, within three
years of its operation over 50 judicial officerslt@een investigated for corruption
or other judicial misfeasané@ By the end of 2005, more than a dozen had been
dismissed as a result of its findingsAnd a couple of others have since been
similarly dealt with. To date only justices of tBeipreme Court have completely
escaped the axe of the NJC.

However, the NJC has been criticised for highdeainess, failure to observe
fair-hearing and selectivity in its recommendatiolms some cases, its decisions
have been challenged for eroding rather than affignjudicial independencé.
Joseph Otteh, Director of Access to Justice, aingatlGO committed to an
independent legal and judicial system in Nigeriadenthe point very well when
he noted that

Although the Council is making arpontant difference in the fight to
control corruption in the judiciatate and strengthen the independence
of the judicial branch, many miglelibve that the signals coming from
the Council is now mixed, and the Council is missing opportunities,
compromising consistency, and undeing its own authority”®
Interestingly, save in one instance however, jadlichallenges to its decisions
have been unsuccesstf,
From the perspective of cohesion, the predontinamposition of the body by
judicial officers is one of the NJC’s strongestmisi But it is easily one of its
Achilles heels too. Despite its acclaimed role amigsing the judiciary, leading

members of the NJC, including the highest echelohghe judiciary, have

% O Oko “Seeking Justice in Transitional Societi&s: Analysis of the Problems and Failures of
the Judiciary in Nigeria” (2006) 31 Brooklyn JouroéInternational Law 9, 26.

" Badejogbin note 93 supra.

% Editorial “NJC and Oyo Judiciary SagBaily Independen©nline Edition (Lagos Thursday 13
2008)

% J Otteh “Enugu Chief Judge Appointment Saga: HosvNJC Shot itself in the Foot” (2005) 3
Judicial Observatory Journal available at: httpasiwaccesstojustice-
ng.org/toj3enugu2.htm#Scene(llast accessed 27 April 2008).

1991 O Yusuf “Calling the Judiciary to Account forettPast: Transitional Justice and Judicial
Accountability in Nigeria” (2008) 30 (2) Law & Paly 194, 219.
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themselves sometimes been mired in allegationsiléty and corruption® It is
useful to recall in this regard that the judiciatike all institutions of civil
governance in the country, had suffered seriouditutisnal decay. The
administration of justice had come to disreputanfr80 years of authoritarian
military rule!% Virtually all the judicial officers on the membéip of the NJC
(all of whom are there by various statutory perrmaies, notably their specific
headship of levels of courts), were appointed ® llench by one or the other
previous military administration in the first place

It is pertinent to reiterate that judicial o#is were exempted from
administrative lustration applied to some publificefholders. The last military
regime headed by General Abdusalam Abubakar (J888-May 1999), had
retired serving military and police officers in gowment who had held political
positions, as part of the transition measures hadiemands for a break with the
past'® Thus, the NJC, since its inauguration in 1999, thadefault been securely
in the hands of the ‘old-guard’ in the judiciaryhi¥ is a body of judicial officers
who had held office during a part of the authortarperiod. The judiciary as an
institution, it has been argued, bears complicity political illegitimacy,
corruption and misgovernance for which it was naiulght to account in the
transition to civil rule‘®*

Thus, not only the spectre of the unaccountedt, paut well-founded
apprehensions of unchanged ways foreshadows th& wbrthe NJC. Not
unexpectedly, critics have identified inconsistesdn its operational procedures
as well as a lack of courage in its approach toescases® All of these have cast
a serious slur on the institutional accountabititgasure which the NJC represents
(as far as its disciplinary powers are concernadhe post-authoritarian period.
The continued unsatisfactory state of affairs wéard to the rectitude of judicial
officers takes us back to the thrust of the reteamamely that a publicly
accessible mechanism of accountability in the matfra truth-commission is
well-suited to institutional scrutiny of the judacy in transitions.

191 Badejogbin note 93 supra

192y Osinbajo “Getting Justice Sector Reform on thelitRal Agenda: The Lagos State
Experience” (Paper delivered by Prof. Yemi Osinbdle Attorney-General and Commissioner
for Justice, Lagos State, Nigeria at the Conferemtelustice Reform in Sub-Saharan Africa:
Strategic Framework and Practical Lessons- Nai2ak22 November 2006) available at:
www.britishcouncil.org/it/prof yemi_osinbajo_presation.doc(last accessed 9 April 2008).

198 E O Ojo “Taming the Monster —Demilitarization aBdmocratisation in Nigeria” (2006) 32 (2)
Armed Forces & Society 254, 263 and H O Yusuf “Hilss of Truth: Achieving Justice for
Victims of Impunity in Nigeria” (2007)1(2) Interrianal Journal of Transitional Justice 268, 270.
194 yysuf note 100 supra at 211-216.

195 Badejogbin note 93 supra.
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It is not the argument that the truth-seekingcpss discussed earfi& should
have taken the place of a body like the NJC. Noit ithe proposition that
subjecting the judiciary to public accountabilityomd have cured all its
institutional short-comings. Rather, the contenti®rthat ventilating the judicial
role in the authoritarian period through the tra#eking process would have
facilitated acknowledgement of its role in the sufig that the authoritarian
period brought on the Nigerian society. Perhapsenmaportantly, it would have
facilitated a robust public engagement with theigiagly in the critical task of
institutional reconstruction which it has inevitabfound itself. Surely, the
incidence of widespread judicialisation of politelé over the world has dispelled
any hitherto existing doubts as to the ramificagiaf the judicial function in
society and its direct implications for governamececontemporary times. In the
light of this reality, serious attention ought t® directed at the judicial function in
societies in transition even in the same way siit liberal democracies.

As it is, the accountability gap on the insiingl role of the judiciary in
Nigeria during the country’s authoritarian perioguhts the judicial function. It
has continued to challenge its attempts at sefisfoamation and regulation
constituted by the establishment of the NJC. Tkk td the NJC is not made any
easier by the fact that it is a creation of a dtutsdn foisted on the country
through an un-negotiated transition. It is thussogorise that the NJC, even with
best intentions, falls short of transforming thdigiary to a transparent institution
in the country.

At a level of evaluation, the operations of M&C and its continued struggle to
sanitise the judicial institution (a task which lamtinued to prove Herculean),
has served as a constant reminder of the judigabumtability gap in the
transition period in which the judiciary has beeaddled with great
expectations?’ The NJC's apparent inability to curb the level joficial
misfeasance eight years after its establishmemisgrause for concern. Just when
public confidence in the judiciary had improved siolerably with the judicial
interventions in the run-up to the controversiaD2Celections, the NJC was
saddled with investigating petitions on allegatiafisalarming sleaze on the part

of some judges of the Electoral Petitions Tribunalsvarious parts of the

1% 5ee Chapters One to Four supra.
1971 Amaechi “Judiciary and the Burden of Expectati@raily Independen©Online Edition (Lagos
Tuesday 25 March 2008).
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country®® Of further significance to this study, keen obsg¢ion of the Nigerian
socio-legal scene suggests judicial misfeasansensetimes a product of political
interference and defective legal and politicalustural) arrangement§® These
implicate the need for a holistic approach to jiaditransformation. It has been
previously argued that a publicly accessible actahility process is better
adapted to that objective.

The claim made here on public accountabilitythe judiciary as part of the
transitional measures is a relatively modest ossektially, it is a route which is
unlikely to have waived or obviated the need fdroay in the conceptual nature
of the NJC. Rather, it concedes the relevanceeo\thC, designed as a permanent
body for the rigorous monitoring, accountability damdministration of the
judiciary. The truth-seeking process and the oppaty for public accountability
it portends, would have provided a forum for camsitaig the NJC (or any such
similar body), in a manner that would have bettecused its potential for
institutional transformation for which it is conged. This would have been the
case granted the benefit of a public-led inquiny ithe judicial function in the
past.

In sum, the NJC could, at the least, have beenstituted as a more
representative body along societal aspirationsstmial reconstruction. Such a
body would arguably assist in better fortifying fluelicial institution against the
vagaries of judicialised politics which potentiadiizallenges any judiciary, drawn
as the Nigerian courts are, into mediating highdntested political choices and
questions. A closer examination of how the judidiahction has fared in the
following circumstances serves to make clearer gbat being made about
accountability of the judiciary and proper positin of the judiciary in

transitions.

5.  TURNING THE TABLES? POLITICISATION OF THE JUDICIARY IN NIGERIA

The purist ambition to insulate law from poltichas largely been
unsuccessfull® The gravitation of power from the political brantlas been
accompanied by immense pressure on the judiciattiom It is perhaps

presumptuous to expect the political elite would explore avenues to control a

108 3 Nwankwo “N2.1b Bribe: NJC Probes Allegation agaiTribunal JudgesDaily Independent
Online Edition (Lagos Thursday 10 April 2008).

199 F Ajayi “The Power to Destroy a Country Lies withe Judiciary: Nigerian Judiciary at a
Cross-Roads” (2007) Nigerian World. Available at:
http://nigeriaworld.com/columnist/ajayi/040407.htfldst accessed 12 April 2008).

19°C H Schroeder “Foreword: The Law of Politics” (20®5 Law and Contemporary Problems 1.
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visible contender for power like the judiciary. Asrejohn observes, it is logical
that the political branch, in the knowledge thatigial officers who they appoint

could become not only their regulators in the pubphere, but in fact, determine
their future personal status, would maintain mdr@nta passing interest in the
high stakes of judicial compositidf:

The price the judiciary pays for its potential ¢ontrol the fortunes of the
political elite is the retention by the latter diet power to check judicial power
through a number of measures including the namihguadges, control over
legislation delimiting judicial jurisdiction as welas the enforcement of
judgements!? On a related note, Domingo has observed thattfieilisation of
politics can in turn rebound with dire consequerfoeshe rule of law'*® In the
main, it can result in the politicisation of thedjciary with serious impact on its
decisional independence.

The Nigerian judiciary, not atypical of accountfscontemporary transitioning
experiences witnessing judicialisation of politita;es the challenges of the other
side of the dynamic, politicisation of the judigiait is to be expected that the
political branch, having lost or voluntarily conegtdsome hitherto coveted power
to the judiciary, will be keen on obtaining readaleacontrol of the latter to
protect its institutional interests in governance.

One of the forms politicisation of the judiciacan take is the abuse, or
perceived abuse, of appointive judicial power as@chanism for obtaining
desirable political results from the judicialisatiof politics by the ruling elite.
The disquiet that results from this dynamic and pistential for eroding
confidence in judicial independence, featured pramily in the controversy
generated by the recent nomination of the Chairofathe Presidential Election
Petitions Tribunal (the Tribunal) to the Supremeuoby President Umar
Yar'Adua. The nomination of Justice James OgebthefCourt of Appeal was
submitted by the presidency to the Senate for omation only hours before the
Tribunal announced the one week date for delivefyit® verdict in the
presidential election petitions challenging thetatig of President Yar’Adua. His

11 John Ferejohn “Judicializing Politics, Politiciginiaw” (2002) 65 Law and Contemporary
Problems 41, 61.

112\ Schor, “The Rule of Law” (2006) Suffolk Law School Research Paper Seaiesilable at
SSRN:_http://ssrn.com/abstract=889472

13 p Domingo “Judicialisation of Politics: The Chamy Political Role of the Judiciary in
Mexico” in Rachel Sieder, Line Schjolden and Alanggll (eds.)The Judicialisation of Politics in
Latin America(Palgrave Macmillan New-York 2005) 21, 28.
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predecessor had done the same under similar citanoes and the Tribunal ruled
in his favour.

Not unexpectedly, the opposition cried f&tflHis nomination, along with that
of another Court of Appeal Justice, to the Supre@eurt, was on the
recommendation of the NJC. Reports indicate theimaton had been submitted
by the NJC to the President over two months eailieronetheless raised serious
concern and fuelled conspiracy theories, partityliar view of the fact that the
Senate, dominated by the ruling party of the Pesgidreferred the matter for
consideration of the relevant committee on thettayTribunal was delivering its
verdict’® The situation was further compounded by the judg@nof the
Presidential Election Petitions Tribunal in favaefr President Yar’Adua. From
whatever perspective this is viewed, the timingtleé announcement echoes
apprehensions on the effect of the power of theigall branch to appoint judges.

In general, concerns have been raised overnipadt of the power on the
decisional independence and integrity of judicifflcers. In Nigeria, the most
prominent of the concerns centres on judicial iegé and corruption (or simply
apprehensions of it), especially in the lower coamd throughout the systém.

It is instructive that the recent decision of theedtdential Elections Petition
Tribunal has not escaped the allegations of cawnphat dogged the steps and
seriously compromised the adjudication of the 2@0Xtions in the country.
There are serious allegations from certain quattesthe five-man panel that sat
over the Presidential Election Petitions had bemrerly compromised through
financial inducement!’ This is quite apart from the rather untidy timiofjthe
elevation of the Chairman of the Tribunal to thepi®me Court discussed above.

While the veracity of such damaging claims digial ineptitude remains in
doubt, the opposition parties decried the TribumeEcision for being perversg.

In agreement, the leadership of the Transition Nwimg Group, a national

114 5 QOjeifo “Presidential Election Tribunal Chairm&ievated to S’Court- Ogebe’s Nomination
Reckless, CNPPThis DayOnline Edition (Abuja Thursday 22 February 2008ustice Ogebe
Unfit for the Supreme Court-NCP'he Nation(Saturday 8 March 2008).

115 Sufuyan Ojeifo “Senate Refers Ogebe, Coomasie’miNation to C'ttee”This Day Online
Edition (Abuja Wednesday 27 February 2008).

118 ARD Inc. Democracy and Governance AssessmeNigéria (USAID) 11 and 28 available at:
http://pdf.usaid.gov/pdf _docs/PNADIO79.pdst accessed 4 September 2008).

117 sahara Reporters “How the Presidential Electioestibn Tribunal Came to its Decision”
Nigerian Museavailable at:

http://www.nigerianmuse.com/nigeriawatch/2007/Hdwve tPresidential Elections_Petition_Tribu
nal_Came To_lIts Controversial_Verdifiast accessed 4 March 2008).

18 Sahara Reporters “CNPP — ‘Presidential Elections Petitidnibunal, A Betrayal of
Democracy™available at:

http://www.saharareporters.com/www/report/detai#%i16 (last accessed 4 March 2008).
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coalition of some leading non-governmental orgdmsa that monitored the
elections alongside international observers, disedisit as ‘A Charter for
Dishonest Elections*® The persistence of real or imagined corruptiortha

judiciary is a product of the existential contiyuibf the institution in the
transition process.

Not unrelated to deep-seated public distrustttierjudiciary, especially at the
lower levels, is the preference for ‘appellate ipest By this is meant the high
tendency to appeal unsatisfactory judgements bgrey pn litigation. Litigants
commonly treat the trial courts as ‘clearance hsulee obtaining justice through
the judicial process. It is typical to find the pesse to a ruling by an unsatisfied
party expressed in similar refrain to that of atypahieftain recently that ‘The
beauty of this whole thing is that the ruling igsitthe appeal proces$” In
recent times, this propensity has led to an attenkigh volume of appeals in the
appellate dockets in the country.

The attitude is generally that it is easierrfiuence the court of first instance
almost invariably presided by a single judge. Ewercases like the electoral
petitions matters composed of 3 or 5 member-patitesattitude was the same. It
has for instance been the position of all parteeshe consolidated presidential
elections petition that irrespective of the outcothere will be ultimate appeals
to the Supreme Court. This is despite the compmpwsitf the Tribunal by 5 Justice
of the Court of Appeal. And it was no surprise ttie¢ Petitioners immediately
appealed the decisidfit Thus the Supreme Court appears to be the loneigldi
institution that currently enjoys the new-found fidence in the judiciary in
Nigeria’s transition.

However, public confidence in the integrity ofea the Supreme Court itself
must not be overstated. Apart from the relativamefy of such confidence, the
Supreme Court itself has not been spared the \emyafiadjudicating politically
charged cases. It was nearly brought into disrejpute upholding of the Court of
Appeal findings that a then serving-governor, Ja@eanefe Ibori, was not an ex-
convict in thelbori Case. This was a very controversial case whichregron

serious allegations that a serving governor wasxaoonvict, and was thus unfit

119 A Obe ‘A Charter for Dishonest Electioridigerian Museavailable at:
http://www.nigerianmuse.com/nigeriawatch/2007/A_@&a for_Dishonest Elections _Essay by
Ayo_Obe(last accessed 4 March 2008).

120E Aziken et al “Oserheimen vs Oshiomhole: AC Hdilsliciary over RulingThe Vanguard
Online Edition (Lagos Thursday 20 March 2008).

121 |se-Oluwa Ige “Buhari Files Appeal at Supreme GoManguard Onling(Lagos Monday 3
March 2008).
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to hold office in line with constitutional provisis. Critics of the decision were
aggrieved that the Supreme Court upheld the findag there was not enough
proof in the case to support the claim that theegoer was an ex-convict. It was
criticised for ignoring the fact that the judge wlkonvicted him had given
evidence at the trial of the matter and positivabntified that Governor Ibori was
the accused he convicted some years back. It wasrgly believed that the
Court had been improperly influenced by the Presigewho supported the
governor against all odds.

It was further alleged by the complainant in tdase that the Chief Justice of
Nigeria who presided over the case and some obtther justices who sat on the
panel, had collected a bribe from the goveridrSurprisingly, the disturbing
allegation made in open court, did not earn himtaion for contempt. Rather,
the Court invited Interpol to investigate the matbeit nothing untoward was
discovered against the justicés This particular case still hounds the Court as it
recently emerged that the ex-governor as well aswife had in fact been
convicted of similar crimes alleged by at least tetber courts in the United
Kingdom**

Again, the Court has become an unwitting viadinthe intrigues that sometimes
characterise the conduct of the political processclwv renders adjudication of
cases from it, a daunting task for even the highegels of the judiciary.
Recently, some justices of the Court became defgada a suit before the high
court for alleged unfair conduct and verbal attéokopen court), on a party in
Re: Peter Obi vs. Independent National ElectoraimBaossion (INEC) & 70rs
(Re: Peter OBi'® The case challenges the decision of the CourhénCbi
Tenure Casaliscussed above. It came to light through depmsstibefore the
Court that one of the Appellants had collected bsgntial amount of money
from the Respondent to abandon his claims butdaite do so. Irked by this
development, he was called out at the hearingdentification and berated as an
opportunistic individual who had perfected the aftmaking money through
contesting elections, challenging the winner thtodiggation after losing and

122 He has since retired on attainment of the stagutge for judicial officers.

123 Following a complaint by the Nigeria Bar Assodati the complainant, a lawyer and his
counsel were recently debarred by the Disciplifagymmmittee of the Bar Council. See T Soniyi
and T Amokeodo “Two Lawyers barred from Practidéfe Punch on the Wghagos Tuesday 22
April 2008).

124D Omonode “Supreme Court Justices Panic overlidational Dayavailable:
http://www.nigerianmuse.com/nigeriawatch/Supremeur€dustices_panic_over_lbori (last
accessed 4 March 2008).

125 Appeal No. SC/123/2007
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receiving gratification for withdrawing his casehel Court then struck out his
application. Aggrieved at the ‘unguarded stateniemis the justices, he

approached a high court claiming huge damages daratl of fair hearing, and

bias on the part of the Supreme Court JustiteShe implications of a case like
this on judicial authority is better appreciatedhe light of the fact that it would

likely end up for final determination in the sameapfme Court, presumably by
another panel of the Court. Will the Court finceifsn breach of the principles of
fair-hearing? This would be an interesting testecas

At the state level, executive and political rfeeence with the judicial process
has given cause for concern as to the sustainalwfitjudicial independence.
Governors have been known to remove judges who pleegeived independent
and non-deferential to the executi?éTake the example of political indiscretion,
again in Kogi State referred to above. Recentlg, @ief Judge was purportedly
removed by the acting governor following a resalutof the legislature. He had
delivered a judgment in which he declared the jalitarrangements made by
state executive for the scheduled local governmeuancils’ elections illegal in a
suit filed by the political opposition. His hurrie@moval on widely believed
trumped up charges of financial misappropriatiors \®@acompanied by executive
rebuff of his ruling. The state bar, thoroughly f@if by the unbridled abuse of
political power, insisted on his reinstatement anded to boycott the court&®
He was reinstated three days ldtgr.

In certain vindication of critics of judicial wolvement in overly political
processes, there are indications that public macto judicial decisions on
electoral cases is placing a lot of undue pressurghe judiciary. It will be
recalled that the 2007 general elections in thentguhad led to unparalleled
levels of litigation on electoral matters in theuntry. As stated earlier, this is
traceable to the widespread discontent with thetiele considered to be the worst
in the country’s history. It is thus no surprisattithe courts to which recourse
have been had for resolving the disputes arisinghfthe elections will be the
focus of intense public attention. But this focosngtimes presents a dilemma for

126 Funso Muraina “Politician Slams N500M Suit on Sape Court Judges” This Day Online
Edition (Abuja Friday 22 February 2008).

127 Editorial note 98 supra.

128 R O Agbana “AC, NBA Chapter Demand ReinstatemériKagi CJ” The GuardianOnline
Edition (Lagos Thursday 3 April 2008).

1295 Egwu “Sacked Kogi Chief Judge Reinstated” Daityst Online Edition (Saturday 5 April
2008).
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the judiciary. The public response to the juditiahdling of these cases may be
lacking in objectivity. As one observer succingiiyts it

...most judges... are increasingly bdaigelled not according to the
erudition of their judgements butetlrer, in the perception of
Nigerians, their verdicts affirm thete of no confidence which they had
already passed on Obasanjo’s eigat ynisrule. Thus whenever the
tribunals uphold any election, tratts condemnation while annulments
attract spontaneous applddSe.

Thus, there is the potential for the widespreadcjatisation of the electoral
process to result in the undermining of judiciathauity, the very antithesis of
seeking judicial intervention in the first place.

In sum, the foregoing instantiations of politicderventions in and public focus
on the judicial process draws attention to thetfanés of the country’s judicial
institutional design. These have become accentuayethctors relating to an
accountability gap (both judicial and administra)ivof its governance in the
period of authoritarian rule. Institutional posriting of the Nigerian judiciary, in
the context of a volatile democratisation procésayes it quite predisposed to
politicisation. Further, the persistence of real ioragined corruption in the
judiciary is a product of the existential contiryuiof the institution in the
transition process. This will arguably remain tlese as long as the matter of
accountability of the judiciary for complicity in isgovernance during the
country’s authoritarian past remains completelyorga or under-addressed at

best.

CONCLUSION

The cases analysed here demonstrate how poljlegers, in a struggle for
hegemony, ascendance and control of power, enceuwnagven actively initiate
the process of judicialisation of politics. Theynferce an important feature of
judicialisation of politics in the new constituti@irsm, the predilection of political
branches of government in matured and young deroiesralike for ceding
political decisions to the judiciary for varyingategic reasons.

The discussion above suggests the Nigerian 8upi@ourt in particular has
taken a strategic position in the task of democriastitutional building and the
reinstitution of the rule of law in the country tiee acclaim of the public in the

country. The account also discloses that the jadjciin the course of its

130 Amaechi note 107 supra.
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numerous interventions, has not only been drawm averly political disputes
that overreach its jurisprudential preferences, muitself still challenged by the
institutional dysfunctions carried over from thetaritarian era.

It emerges from the analyses of the Nigeriaregepce that the tentative lines
of the direction of judicial activity in the cougtcan be drawn from the position
of the Supreme Court. It would however be simplsleading to consider its
position as representative of the current statbefudiciary as a whole. Despite a
few commendable handling of critical and overlyipodl matters, the manner of
adjudication and independence of the lower cowntsain quite unsatisfactory. In
particular, the lower courts have yet to catch@®a tonsistently progressive role
in the country’s political transition. The Supre@eurt itself is still enmeshed in
controversies that speak to the dilemma of an utistsed past, a feature of
transitional justice in Nigeria and elsewhere.

The Nigerian experience also indicates that abmurnof situational dynamics,
prominent among which is the ceding of power tojtltkcial branch by political
actors for strategic reasons, situates the judicar a powerful force for social
reconstruction, entrenchment and stabilisation emalcratic ethos in post-
authoritarian transitions. But the culmination bétdynamics leads back to the
need for closer scrutiny of the judicial functiontransitional societies.

Accounts of the Nigerian experience of the jiadisation of politics suggest the
need to devote more attention to the role of puldmnion in analytic
considerations of the judicial function. While i$ icrucial to protect the
institutional integrity of the judiciary, public opon along with other political
considerations which, in practice, significantlypact on judicial activity, ought
to be given more detailed and systematised coragidarby the legal academy in
evaluations of the judicial function. The keen paldbcus on and preference for
the judicial resolution of power contestations amdhe political elite; itself
deriving mainly from the divisions within their ra or the need to secure
legitimacy for the exercise of power secured thlowdeficient democratic
processes, commends the view that the insuffi@gention to public opinion in
legal analysis, provides an incomplete empiricaloaat of the role of judicial
review. Incidentally, this thesis also omits a ctetg empirical account on the
Nigerian experience. Nonetheless, legal theory lallmore in tune with socio-
political reality and enriched by the adoption ofobust approach to analysis of

the judicial function in general.
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The judiciary in transitional societies, and reve well established democracies,
is certainly on the march of power. But the paditibranches which voluntarily or
unwittingly ceded some of the powers to it may figack. The voluntary ceding
of critical policy-making powers is usually a s&gic move to achieve certain
advantages like legitimacy or deflection of pubtitsaffection for unpopular
policies. Consequently, while the political branehmay facilitate or at least
support the judicialisation of politics, an altévatof the balance of power which
may result, is usually not welcome.

Institutional distortions may result from thespense of the political branches to
the active participation of the judiciary in deténmg highly political matters.
These tend to jeopardize the very foundations ef rille of law, ordinarily
consolidated by judicial activism. In the eventtttiee judiciary, deriving from its
institutional nature, lacks both the power of theod and the purse, political
power-resurgence of this nature challenges therigtypof devolving so much
governmental power on the most unlikely branch.nFrexperiential accounts,
aspiration of judicial rescue of a troubled transit and consolidation of

democracy is a daunting yet vital task.
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CONCLUSION

Utilising the specific experience of politicataibsition in Nigeria, this study
identified an important but mostly neglected aspafctransitional justice: the
need to scrutinise the role of the judiciary in gagernance. Specifically, the
thesis focused on the need for institutional actahihty for the judicial role in
upholding and legitimising authoritarian rule asrtpaf transitional justice
arrangements in the post-authoritarian, democnatigiolity. The position was
canvassed that neglect or failure to include thdicjary, a major actor in the
exercise of state power, in the process of accouiyafor misgovernance and
gross violations of human rights, leaves a maj@rigaaccountability for the past.
This has potentially wide ramifications for the ggat and the future.

The study raised normative questions about ther@ty of the accountability

gap that is thus created. Perhaps more importahéygued that this failure also
threatens the transformation of the state and itteetto complicit institutions.

This latter point is the case, it was argued, bgedbe judiciary served, even if
unwittingly, as an instrument of oppression in pexiod of authoritarian rule.

Yet, as shown by various accounts of the contemmp@gperience of governance,
the judiciary has come to assume an important ipasih the determination of
rights claims, government policy and socio-politia&forms instituted by

countries in transition.

The assumption by the judiciary of a strategatitutional role in governance in
post-authoritarian societies is usually externdliyen. The ascendance of
judicial power in governance in such contexts igally facilitated by the need for
the resolution of emergent, sometimes novel, desgpahd contestations within the
political branch of government. In many cases,jtligciary becomes the forum
for the resolution of key political disputes andralauestions generated partly by
the chequered institutional memory and experieti¢keopolitical branch. In light
of this situation, it is reasonable to assert tiare is merit in paying more
attention to the salience of accountability of fhdiciary in post-authoritarian
societies in particular and transitional contertgeéneral. Thus the current neglect
of critical perspectives on accountability of thadigiary is at the least, an
undesirable gap in transitional justice theory prattice.

It was intended to demonstrate that public actahility for the previous
judicial role in governance is crucial duritigansition momentsn a society. It

was argued that in transitional societies, sucloatiability can be legitimately
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and viably pursued through the mechanism of thih-seeking process as part of
a holistic approach to taking stock of the pastchSa public process is easily
accessible and accords with certain understandihtige rule of law. The primary
advantage of the public accountability processasesented by the truth-seeking
mechanism in the context of a transitioning socistthe opportunity it provides
for securing comprehensive accountability of gowene during a period of
authoritarianism.

The argument has been made in this thesis hiese tis something seriously
disturbing to find that judges who swore an oatklééend the Constitution going
against that oath. The violation of the judiciatioda defend the Constitution
includes the act of legitimating unconstitutionadil{tary) governments as in the
case of Nigeria. The same goes for according retogrno, and upholding of
laws imposed by military usurpers. At the least tjuestion of the source of
judicial power to act comes up for scrutiny in tbiecumstance that military
usurpation of power somehow overturns the very @omisn which presumably
grants such powers. Worse still is the realisati@t the military, in the exercise
of usurped powers legitimised by the judiciary, coingross human rights
violations over a considerable period of time athéscase in Nigeria. With such a
record, the judiciary undermines its own institnibintegrity. On this view, the
judiciary ought, as a matter of principle, to bedamdo give an account of its
stewardship to the society.

Accountability of the judiciary for its past elin governance is an important
task that has to be undertaken in the short terfordecollective amnesia
develops. The judiciary should not be allowed toekseprotection from
accountability through reliance on traditional natime doctrines of institutional
independence or immunity for at least three reasbirst, these doctrines are
generally conceived within the construct of settldéeimocratic societies. Second,
there is the need for comprehensive accountahditfulfil the obligation of the
right of the society to know what went wrong in tpast. Third, institutional
accountability for the past facilitates transforioaf one of the key aspirations of
transitioning societies. Thus, where a mechanikmthe truth-seeking process is
available, the judiciary, like the other two braeshof governance, ought to go
through it.

A key foundational premise for institutional aoatability as advanced in this
study is that the role of the judiciary is of atical nature as the third estate of the

realm at all times. It is fast becoming countetsine, if not indeed, a flight from
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experiential accounts, to regard the judicial bharas the weakest arm of
government. The wave of judicialisation in contemapp times has opened up
new thinking about situating the judiciary in thenstellation of power in the
modern state. The experience in democratisingigslitas similarly reinforced
and in some cases, directly suggested the judiammy exercises immense
powers on political matters. These all point in dlirection of a need to pay more
attention to the role of the judiciary in governan@nd corresponding
accountability for its exercise of powers at athéis. This, as argued eatrlier, is

even more the case in democratic societies.

It has been shown that the gap in the accouityafr the judicial role in a
society’s past is one that ought to be addresdad.i3 in view of the centrality of
the judiciary both in authoritarian and post-auitaoian societies in particular and
post-conflict contexts in general. It is now imgem that transitional justice
processes accord an important place to accourtyabflithe judiciary for its role
in the past. As revealed by the consideration efrtile of the judiciary in the
authoritarian and post-authoritarian period in Mige the significance of
accountability of the judiciary in transitional settes can not be overstated. This
stems from critical analysis of specific caseseafhg the sometimes decisive
role the judicial institution plays in governanag ¢ontemporary society. The
situation can hardly be otherwise. The judiciaryaiter all, the third in the
conventional legal and political conceptions otestastitutions.

The prevalent phenomenon of judicialisation ofitms in liberal, advanced
democratic societies as well as democratising ipslisharply draws attention to
the need for more scholarly scrutiny on the judidianction. The need for
accountability of the judiciary for its role in gagovernance takes on an even
more urgent imperative in post-authoritarian cotgexhere, as is wont to be the
case, it bears institutional complicity for grosslations of human rights and
impunity. The burden it carries from the past afets performance and raises
concern on the legitimacy of its exercise of powehe present and future.

This research highlights that a notable featdirne judicialisation of politics is
the ability and willingness of courts to limit letative action according to
constitutional principles and the values of theerof law. While the Nigerian
experience has not significantly diverged from thésadigm, the account of the
judicialisation of politics in the country discleset has had more profound

resonance for governance in the way it has impagfeh executive actions in
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governance. The phenomenon has been distinctlerdifte in adjudication of
disputes on the intersection of individual rightishmwpublic interests in a troubled
transition from authoritarianism.

The impact of the judicial role in transitiogirpolities, from Central and
Eastern Europe through to South East Asia , LatireAca and Africa, outlined in
this study, supports the position that it is caltito the democratisation process to
ensure the judiciary is properly positioned for trensition from an authoritarian
past. It is noteworthy that in virtually all of the cases, new courts were
established to take on various socio-political artder challenges of diverse
transitional societies. While the creation of swciurts at first blush appears to
elide the need for accountability of the judiciaitycan be argued that it actually
speaks to recognition of the questionable roléhefjudiciary in past governance.
In other words, the creation of new constitutionaurrts signals the need for a
mediator unburdened by a complicit institutionalstpaThe recognition of
perceived or actual institutional complicity of grited judicial structures would
appear partly responsible for the usually uneattiomship between them and
the newly created courts.

In societies like Nigeria where new courts wei@ created, the case for
accountability of the judiciary for the past is evaore compelling. The judiciary
ought to be made to give an account of its rolgast governance as part of
transitional justice measures to achieve compreéhensaccountability and
institutional transformation. It is only then thaican be expected to take on the
serious challenges of definitive, purposeful jualicgovernance required for
strengthening the democratising transitioning golit

With respect to the Nigerian experience, theaesh discloses that the tentative
lines of the course of judicialisation of politizsthe country can be drawn from
the position of the Supreme Court, consideringpiide of place in the judicial
system. But it would be simply misleading to redfity the current state of the
judiciary in the country as a whole. The outlinetlod judicialisation of politics in
the Supreme Court differs from what is seen indberts below. Despite some
commendable handling of critical and overly poétianatters, the manner of
adjudication and independence of the lower couotsticue to give cause for
concern. The Supreme Court itself is still enmesimedontroversies as to its
integrity and its jurisprudence remains ambivalaintritical moments. All these
speak to the dilemma of an unscrutinised instingiopast, a feature of

transitional justice with regards to the judiciah€tion in Nigeria and elsewhere.
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In democratising as well as established libed#mocratic societies,
protestations of deficient democratic credentialgehsurprisingly been ineffectual
in curbing the geometric increase in, and sometimederence for, judicial
determination and control of public policy as wad highly political and moral
questions. The immense powers wielded by the jadicdver key policy aspects
of governance, especially in the contemporary newsttutionalism, strongly
suggests the need for closer and more systemasisediny of the judicial
function.

Experiential accounts strongly suggest that peedtablished constitutional
courts have played a significant role in deepeui@gpocracy. The courts, through
a particular form of judicial activism and sometsnesery controversial
jurisprudential preferences, are securing the eataes of the constitution and
securing human rights in transitioning polities.u@e have played (and continue
to play) a central role in shaping the directionkel/ political and moral issues
which go to the foundations of the existence ofrtkBecieties. In the Nigerian
case, the judicialisation of politics has taken mmarkable prominence in
governance. The voluntary (and sometimes involyhteeding of powers by the
political branches has witnessed the judiciary b@ng the choice mechanism for
resolving the debacles arising from a legacy of/sfuhctional system created in
the course of almost three decades of military @ittrianism. And yet, the
judicial institution itself has been hitherto underutinised in terms of its role in
the past and its position in the transition to deraoy. This thesis has
endeavoured to begin to rectify that gap. But gitrenhigh stakes involved in the
Nigerian polity, it has been argued here that ntereained and remains to be

done.
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