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ABSTRACT

Many convicted offenders around the world do notevin elections because they
have been disenfranchised, which is the legal depidn of their voting rights as a
consequence of their convictions. Addressing thiscpice from the perspective of
legal and constitutional theory, this dissertatideals with the question of how
modern democracies should understand the connebtbtmeen the right to vote and
the commission of a criminal offence. After carefulalysis of issues related to the
democratic importance of the right to vote, theicivirtue of offenders and the
requirements of a democratic punishment, the digden argues that
disenfranchisement is a practice that constitutesuajustified exception to the
general principle of universal suffrage. Howevdrmay also critically express and
shape some of our general ideas about democracyitimdnship. In particular, it is
argued that the exclusionary and degrading aspettslisenfranchisement can
illuminate inclusionary aspects associated to tightrto vote. In making this
argument, it is suggested that the right to voteé only works as a right of
participation but also embodies a mechanism of dgatec recognition. Addressing
the current common law jurisprudential trends osedfranchisement, it formulates a
case for a strong judicial review of legislationdases in which voting eligibility is at

stake.
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“Once a people begins to interfere with the votmugalification, one can
be sure that sooner or later it will abolish itogiether. That is one of the
most invariable rules of social behaviour. The tert the limit of voting
rights is extended, the stronger is the need tekpread them still wider,
for after each new concession the forces of denoyceae strengthened,
and its demands increase with the augmented poWee. ambition of
those left below the qualifying limit increasesproportion to the number
of those above it. Finally the exception becomes thle; concessions
follow one another without interruption, and théseno halting place until
universal suffrage has been attained”.

Tocqueville, 1835
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INTRODUCTION

any convicted offenders around the world do noteviot elections
because they have been legally deprived of theiingorights as a
consequence of their convictions. Most countriestriet this
measure to those serving prison sentences. Othsenfdanchise
broader groups of offenders, sometimes coveringtladise ever convicted for a
serious offencé.This kind of practice also commonly involves thenil of the right
to stand as a candidate in public elections anditite to hold public office, thereby
configuring a constellation of exclusions from teblic sphere; or in other words, a
cancellation of democratic citizenship. It is pgrhdor this reason that this practice is
important for legal and constitutional theory, whio recent years has focused on the
concept of citizenship. However, the relevance ho$ fpractice can be extended far

beyond.

This work is concerned with the relationship betweedlemocracy and
disenfranchisement. One could say it has two centfegravity. It is about the right
to vote and its immense but perhaps under-theorsgdificance for democratic
communities. As such, it explores some of the miutlegal and theoretical

implications between this right and democracy asoemative ideal. However, it is

1. See, generally, Ispahani, 2009.



INTRODUCTION

not a work concerned solely with the right to volteseeks to investigate the nature
and importance of the right to vote under the iaefloe of disenfranchisement, which
may show up aspects that are, in general, “unndtacel untouched®.In this way, it

is also a work about the idea of crime and therkgof the offender or criminal as a
relevant subject for analysis in the discoursedagf and politics. The connection
between these two themes, the right to vote andofifender, informs an inquiry
about a practice that constitutes an exceptionht general principle of universal
suffrage, and so may critically express and shapegeneral ideas about democracy

and citizenship.

The legal practice of criminal disenfranchisementbedies a tension between the
idea of democratic participation and the exclusexperienced by those who break
the rules prescribed by the community. For examateording to Kant, “no human
being in a state can be without any dignity, sitee at least has the dignity of a
citizen. Theexceptionis someone who has lost it by his oerime’.® Agamben, on
the other hand, suggests that the exclusion frdmeciship of those condemned to a
punishment cannot be seen “as a simpkdriction of the democratic and equalitarian
principle” but as part of a modern “need to redefithe threshold in life that
distinguishes and separates what is inside fromtwhautside™ Kant presents the
crime and its consequences as an exception thatbeajustified according to a
rational argument, while Agamben, in contrast, pras it as something that is deeply
revelatory about the meaning of the general regofhequality and citizenship. The
tensions between explaining the general rule imseof the exception and vice versa

is perhaps an immanent element of the debate omral disenfranchisemenit.

Christodoulidis, 2004:183.

Kant, 1996:471-2 (emphasis added).

Agamben, 1998:126 (emphasis added).

The relationship between citizenship and thenerias clearly expressed in the practice of
criminal disenfranchisement has been the concernnwierous and important political
philosophers (e.g. Aristotle, Beccaria, Locke, HebbMill, Montesquieu, Rousseau,). For a
review, see Planinc, 1987. See also Ewald, 200h2d& Ugger, 2006:24-6.

akrwn
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INTRODUCTION

The exceptional exclusion of criminal offendersnfirthe general rule of the universal
franchise expresses a tension between two of then mi@mocratic aspirations of
modernity in which the right to vote can be codifijmamely democratic participation
and political inclusion. The argument of this digagon is grounded in that tension.

The importance of participation in democracy candentified as the driving force of
any deprivation of participatory rights, among whieoting seems to hold a special
place. Democratic participation contributes to hwesunderstand disenfranchisement
partly because it expresses the significance oiingotleprivation but also because it
contains a metric according to which it can be a@iletl under certain parameters.
Claiming criminal disenfranchisement as a legitienatemocratic practice involves
the aim of limiting participation without producing disruption of the general
democratic principles. This claim is defended bguang that disenfranchisement is a
democratically justified exception to universal fsafje grounded in a demand of

civic virtue or as an expression of democratic andation.

The first major claim of this dissertation is that this defe of disenfranchisement
codified in terms of participation cannot be suseal. This is because, it is argued,
democratic participation must be grounded in thespmption that everyone who is
regarded as bearing the capacity to follow the mawst also be legally equipped with
the capacity to participate in the process of laaking and in particular in decisions
about what is to be considered criminal conductweheer, this argument cannot be
drawn so simply. As Foucault did when he asked “@amot see here a consequence

rather than a contradiction?dne may ask: “What is served by disenfranchisefiént

If criminal disenfranchisement cannot be democsalycjustified in the metric of
participation, and there are numerous signals dicate that as a practice it embodies

punitive degradation and political exclusion, pgréahis practice is revelatory of

6. Foucault, 1995:272. See also Dilts, 2014:4.
7. Dilts, 2014:17.

14



INTRODUCTION

another relevant aspect of the right to vote; greasof democracy that is irreducible
to the logic of participation in the legitimacy tife state power: the political dynamic
of inclusion and exclusion within the boundariestbé political community. This

informs the practice of disenfranchisement in a enobvious way than the legally

codified discourse of participation.

When codified in terms of inclusion (and exclusioanhd this is thesecondmajor

claim of this dissertation, the right to vote amdparticular the entittement to vote,
perhaps differently from other rights of particijpett, expresses the recognition of
subjects as citizens in contrast to those disecfresed. The exclusion of the
disenfranchised from the sphere of those considegedl members of the community

constitutes a practice of disrespect.

The articulation of this tension between participatand inclusion, and the claim of
the importance of the right to vote as a mecham$émecognition, may not only be
useful in understanding competing conceptions ahaleacy, citizenship and the
right to vote and in making visible the exclusiopnand degrading logics currently
operating in certain jurisdictions. It might alsaide and illuminate, as a more
concrete objective, the current jurisprudence anrtght to vote in cases dealing with

criminal disenfranchisement.

This is the context in which théhird and final major claim of this dissertation
emerges. The treatment of disenfranchisement bygetloourts that have reviewed its
compatibility with fundamental rights has, on onent, been negatively affected by
the method used by the courts blocking the devewpnof powerful democratic

arguments and, on the other, has not properly agledged the importance of the

value of the right to vote as a mechanism of redogm

15



INTRODUCTION

The remainder of this introduction is structured falows. Section |presents a
working definition of criminal disenfranchiseme@ection llpresents a brief outline
of the legal, political and scholarly context witthich this research engages. Finally,
Section llloffers some methodological notes.

CONCEPTS: WHAT IS DISENFRANCHISEMENT ?

This legal practice, which is in a curious intetts@c between criminal and electoral
law, has various names and adopt different fornegpedding on the jurisdiction in
question® This dissertation uses the generic concept of ioaindisenfranchisement
(hereinafter CD) to refer to all those cases inalha convicted criminal offender
(hereinafter offender) is legally dispossessedmagrently or temporarily, of the right
to vote. This assumes that the offender was ekgibgarding citizenship and age and

that conviction is the reason of disenfranchisement

This section is dedicated to describing CD andvésous characteristics, observing
some tendencies, offering conceptualizations andwsiy the similarities and

differences between different institutional modef<CD.

1 Starting point

As CD adopts many names and forms, and dependewara features that change

from country to country, it is important to give aescount that is cognizant of those

8. In the US, it is known as ‘felony disenfranchisnt’ in reference to the kind of crime
committed by those to whom it is applied. In Austand the United Kingdom, it is known as
‘prisoner disenfranchisement’, regarding its regtton to some of those persons currently
serving prison sentences. German Criminal CodesdgHln ‘ancillary measureNebenfolgeh
Most Latin American countries, following Spanishdéfication, establish it as an “accessory
punishment of incapacitation’péna accessoria de inhabilitacinnSome other countries have
gone further, including this institution in theiomstitutions and adopting it as a cause leading
to the loss of citizenship (e.g. Chilpérdida de la ciudadanja All of the above are just
different names for the same legal practice. On rikeessary awareness of this issue, see
Damaska, 1968a:350.

16



INTRODUCTION

differences, whilst not losing sight of the commi@atures that enable referring to

those different national practices in theoreti@his as a common practice. For these
purposes, it could be useful to start looking at guarticular case. A standard

academic description of the British regime of CDhieh has concentrated great

attention sincedirst v The United Kingdomlo. 2(2005), states:

“The current law in the UK is that convicted prigva (with few
exceptions) are denied the right to vote in natiardocal elections while
they are incarcerated. Remand prisoners, and sesderprisoners
imprisoned for contempt of court and for non-paymerd fines, are
allowed to vote™

Following this definition, CD can provisionally lmeescribed ashe deprivation of the

right to vote affecting some offenders during timeet they are serving a prison
sentenceThis description gives a reference point agamsich we can analyse the
different national particularities and variations@D based on a specific number of

key institutional features.

These features address different questions explioitimplicitly present in the legal
description'® Firstly, who are the subjects affected by the b@his is the question
about the scope of CD. In the UK case, stepeinvolves convicted prisoners, with
some exceptions. Secondly, for how long are theraférs deprived of their rights?
This is the question about thength of CD. The British case seems to affect
offenders only during the time of their imprisonmemhirdly, how can the affected
subjects recover their rights? This is the questamldressing the existence and
modalities ofre-enfranchisement methqd®r which the presented quotations of the

British model of CD do not offer an explicit answé&ourthly, what are the rights that

9. Easton, 2009:224. The main British legal provisioegarding CD, Section 3 of the
Representation of the People Act 1983, prescrib&sonvicted person during the time that he
is detained in a penal institution in pursuancehisf sentence [or unlawfully at large when he
would otherwise be so detained] is legally incapabf voting at any parliamentary or local
government election”.

10. A similar catalogue in Kleinig & Murtagh, 2005:217.
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INTRODUCTION

are denied to the affected subject? This is ¢batentof the CD question, which
seems to receive an explicit answer in the mentdmethe legal provision: the right
to vote. Finally, what are the legaburcesthat stipulate CD? Do these include the
constitution, direct parliamentary legislation, elghted legislation or a judicial

judgment? These features are reviewed in this @ecti

2 Institutional elements

Who are the subjects affected by CD&king a comparative overview, there are two
main variables on which the scope of CD dependsfalet of the imprisonment of the
offenders and the kinds of offences that warrastapplication. The first element is
the imprisonment. Based on this variable, two medd#lCD can be considered. The
prison-based moddinks CD to the imprisonment of the offender, ipgéadent of the
character or status of this imprisonment. This righclude inmates serving a
sentence or those being held on remand. drimae-based modgbn the other hand,
considers CD independently of imprisonment. Her®, ®@uld affect inmates, but can
also affect ex-prisoners, including those who haleady served a prison sentence or
who are on parole. It also can affect those whceh@aver been imprisoned, including

those who are being prosecuted but not imprisooethose who are on probatidh.

The second important consideration is the kindrahe to which CD is linked. Here
two other models can be drawn, depending on wheatheot it affects all prisoners.
First, the blanket ban modelaffects all imprisoned offenders without further
considerations. The UK model of CD is usually redelrto as a blanket ban, even
when technically it is not, due to the exclusionsoime categories of prisoners. The
targeted modelcan disenfranchise prisoners serving sentences (iflorserious
offences, (ii) special and narrowly selected crimes (iii) a combination of both

11.  On this this difference, see Fitzgerald, 2007.
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criterial? In the first category, a standard of seriousnesshe prescribed for a class
of crimes (e.g. ‘felonies’, ‘infamous crimes’) or langth of imprisonment (e.g. 3
years or moreJ? In this later case, the application of CD depeoddactors different
from the kind or seriousness of the crime but teaasisness of the punishment. In
the second category, the special nature of theecgian be based on such categories
as moral turpitude, offences against the publiceo#n precise offences related to the
public sphere such as abuse of office, electiomrafés or terrorism, or completely
unrelated crimes, such as bribery, larceny, dugllar bigamy'* These variables
coexist in every legal system that features CD. Ewav, the configuration of the
models in practice usually adheres to the logiccombination inmixed or hybrid

models!®

For how long are the offenders deprived of theightis? Based on the previous
distinction between therison-basedand thecrime-basedmodels, the length of CD
may or may not be connected to the length of ingpmsent. Theprison-basednodel
tends to re-enfranchise prisoners immediately aftery have served their prison
sentence, allowing re-inscription on the electosister or eliminating the bapso

12. The ‘targeted’ concept is from Geddis, 2011:451.

13. In some cases deprivation is applied based in tteah sentence length (e.g. Australia) and in
other cases is applied based in the potential seatkngth (e.g. Chile).

14. See Itzkowitz & Oldak, 1973:727-8.

15.  The British system of CD may be considered asixedsystem in which the general rule is the
prison-basedmodel under @lanket banbasis (Section 3, Representation of the People Act
1983). This means that as a general rule, nobodgidal the prison is disenfranchised and
everybody in prison are excluded from electionswidwer, this general rule incorporates two
groups of exceptions. The first group comprisesraug of offences that undermine the
integrity of the electoral process, which involveD Gegardless of whether the sentence
involves imprisonment for the offender (Sections834® and 168-74, Representation of the
People Act 1983). The second group of exceptiomadsstituted by cases of imprisonment
where offenders retain their right to vote. Theases include subjects detained on remand, for
contempt of court or default in payment of fineisice they are not included in the concept of a
“convicted person” under section 3: “but not indlugl a person dealt with by committal or
other summary process for contempt of court” (S®tt8.2, Representation of the People Act
1983). However, the right to stand as a Parliam@ntandidate is not withdrawn by that
provision, but is rather rescinded permanentlyhe tase of those offenders who have been
imprisoned for more than one year (section 1, Regmtation of the People Act 1981). In the
event of the election of a candidate affected by thsqualification, his or her election shall be
void and the seat shall be vacated (Section 2, ésmtation of the People Act 1981).
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iure. This means that the duration of CD correspondistst with the duration of

imprisonment. In thecrime-basedmodel, however, CD can continue after inmates

leave prison and can affect offenders who have nbgen to prison. In the first case,

CD may expire a certain amount of time after thisqr sentence has been served or

may affect ex-prisoners permanently, in a lifetidisenfranchisement. In the second

case, prisoners under probation are disenfranchisé@ctively being treated as

prisoners in this regard and may recover theirtagccording to the general rules

affecting prisoners. Finally, some jurisdictionapCD to those offenders on parole.

How can the affected subjects recover their righ&¥me forms of CD entail the

permanent loss of rights. Those affected by formtevhporary CD can either be

rehabilitatedipso iure which can be immediately after an offender hawvex their

sentence or a variable period after tHigr require aradditional procesgo be re-

enfranchised. In this second case, CD becomes meamaif the rehabilitative

procedure is not executed or is faifédTherefore, the difficulties involved in the

access to this procedure and being successful coattteal the intention of a

definitive and perpetual form of CH.In the US, due to CD commonly affects

16.

17.
18.

See Itzkowitz & Oldak, 1973:728. When an additiopedcess is required, this can consist of a
mere re-inscription in the electoral register; arenoomplex administrative procedure, such as
clemency boards (e.g. Florida); a judicial decis{eng. Italy); or a process under a political
authority, such as Governor pardon (e.g. Delaw#&mentucky) or a Senate agreement (e.g.
Chile) which will probably exert a discretional pewfor the rehabilitation of the offender’s
voting rights. A mixture of these procedures isoalpossible, such as administrative
recommendation before a political decision.

See von Hirsch & Wasik, 1997:604.

The rehabilitation process may consider variousnelets. Especially relevant are the gravity
of the crime and the number of times the personldesn criminally sentenced; rehabilitation
may be difficult or impossible when the offendershbeen imprisoned more than once,
particularly where the offence is part of a group serious, violent or political crimes.
Additionally, the negative proof of good behavicamd the positive proof of a reinsertion in
the community life can be elements that determihe teincorporation of the offender.
However, the probability of an affirmative answegpagnds largely upon the discretion of the
officers in charge. Even if mechanisms to regaiting rights are provided, the difficulty to
fulfil the demanding requirements or complicated @&axpensive procedures may becomeea
facto permanent disenfranchisement (see Manza & Ugged06:83-90). Allen (2011)
demonstrates how the demand of unobtainable eliyibilocument may end in a model of
‘documentary disenfranchisement’. The bizarre regmient of the payment of all carceral
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released offenders, an important part of the delsatecused on the difficulties that

some states present in the process to regain Spensded rights’

What are the rights that are denied to the affecsedbject? The rights or status
affected by CD is one of the least addressed dedsures in the literature. The right
to vote is the one usually affected and the ond ttumsequently receives most
attention in the debate, and on which this workasused. Even though the more
common modality deprives prisoners of the right garticipate in any electoral
process, it is interesting to note that some juctsons allow prisoners to vote in
general or federal elections but not in local @t It is important to note that the
right to vote is usually subject to limitations two respects. First, a person can be
prevented from voting. Second, a legal provisiom gareclude a person from
registering as voter. However, the right to votex@d the only political right affected
by a criminal conviction. Also grouped under thgdeation of political rights is the
right to stand as a candidate for electfbThose rights can also be denied indirectly

by excluding offenders from the legal status oizeibship®?

debts in order to resume voting rights in someestatf US is explored in Cammett, 2012. For a
survey of the restoration processes in the US {aait problems), see Mauer & Kansal, 2005.

19. For instance, many of the constitutional argumemnis forward for academics are directed to
challenge only ex-felons disenfranchisement andthetexclusion of current prisoners. See,
for an overview of the debate, Manza & Uggen, 2806 See also Dilts, 2014:10-1.

20. That can be attributed, in some cases, to an attéonmitigate the hypothetical impact of the
population of prisoners in the constituency of greson’s locality. In other cases, it is because
the franchise is divided between federal and statels, each of which can regulate CD with
autonomy (e.g. Australia) (see Rottinghaus & Baldw2007:693). CD is sometimes extended
also to the right to participate in referendums g$¥iscilla Nyokabi Kanyua v Attorney
General(2010) andvicLean and Cole v United Kingdo(2013)).

21. See Damaska, 1968a:357-9. This can be establisketicily by statutory provision or
implicitly, both by interpreting the right to votaes both passive and active, and by making a
requirement for standing as a candidate the beanfrthe right to vote. Additional effects may
implicitly be provided by the deprivation of thesghts when statutory provision requires the
right to vote for the exercise of another rightparblic function such as holding office in the
judiciary or the civil service. Additional exclugiary effects — for instance, to be part of a
court’s jury — can also be grouped under the degirin of political rights.

22. In this way, the deprivation affects (ambiguous#}) legal positions attached to this status.
These legal positions can include current or prosige positions in the press, trade unions,
political parties, and the competence to form atpall party (see Damaska, 1968a:356-7).
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What are the sources that stipulate Ct?can be determined by different legal
sources. Four methods can be observed in the caripaiaw?® The most common
way is by alegislative statutory act, which can be the output of a re&i recent
deliberative process or the maintenance of hisébrand traditional rules. CD can
also be set bydministrativerules; that is, by rules that lack deliberativg@uts. It
may be provided for in aonstitutionalrule, either by an express authorisation to a
legal arrangement (e.qg. Italy, Kenya, US) or byireda constitutional CD rule (e.qg.
Chile)?* Finally, CD can be applied without any statutony apnstitutional legal
basis, simply by the absence of a mechanism allgwmsoners to vote. In this case,

offenders while in prison formally maintain the lnigto vote?®®

Does CD require judicial interventionThe concrete application of CD may just
follow a general statutory provisionbly operation of lawy or, alternatively, can

follow a particularjudicial or administrative decision that declares the particular
instance of CD. In this latter case, even thoughi€based on a statutory rule, which
allows its application to a particular case, ithge judicial or administrative decision
that is its direct source. This could be based e pgarticular circumstances of the
offender or the crime that is to be judged by arto(a discretional power) or just in
the legal requirement of determining this effectle judicial decision (a mandatory

intervention)?® Some judicial decisions and academic articles icemsthat judicial

23. The importance of the legal sources involved in @3ides in the fact that the kind or
normative hierarchy of rules by which CD were ssdtcan influence the process of modifying
or challenging that legislation, the powers invalvia its reformation, the quorums of reform
and the judicial review strategies in domestic amernational legafora. This works in two
directions. Firstly, depending on the hierarchytlod rule, the procedure to change or challenge
it will vary. Second, the greater the legitimacy tife legal instrument (e.g. due to the
deliberation involved in a democratically-formedusces), the more difficult it is to challenge
by judicial procedures and the less weight can ivergto arguments from human rights or
democratic illegitimacy. Nevertheless, not only sbestrategic consequences directed towards
challenging the legislation follow from these facdoThe symbolic importance of CD can also
depend on its legal source.

24. See Damaska, 1968a:348-9.

25. This was the case iAugust v Electoral Commissiofi999). See belovChapter 2 Section
1.3.1.

26. See Damaska, 1968a:349. Von Hirsch & Wasik clasdifgqualification measures in three
categories: those that follow automatically the \dotion; those imposed at the sentencing
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intervention is convenient due to its contributibm the legitimacy of CD. The
reasons presented are chiefly related to the jabimdontrol of arbitrariness and the

publicity of its effects for penological functiofis.

3 A working definition of criminal disenfranchiseme nt

In relation to thescope it has been observed that CD can include not pnisoners
but also other subjects criminally prosecuted whmain outside the prison system
and even ex-convicts that have served their seagen€helength of the CD also
varies considerably, reaching even a lifetime, whihabilitation methodsrange
from the legally regulated automatic restitutionrafhts to the discretional political
decision. Thecontentof CD affects primarily the right to vote, but cagually affect
the right to stand as a candidate and other pudtdading rights and positions.
Finally, the source of CD is not only statutory, but can be a consiital or
administrative regulation, and may even be the pcodf the inaction of the rule-

making process.

These institutional characteristics permit a broad definition of CD ashe removal
of the right to vote and other political rights froa person who is subject of the
punitive power of the stateThis definition is considerable broader that thd o
definition based in the British model mentioneddrefthe deprivation of the right to
vote affecting some offenders during the time dreyserving a prison sentenc€he
new definition has the advantage that is relativebstract and unencumbered by
technical legalisms and therefore it allows engageimwith a more theoretical
reflection, and therefore, it can adequately cawerlegal practice of CD in different
jurisdictions. Such broad definition may be subjeot criticisms regarding two

aspects.

stage; and those imposed by a regulatory authdo#yng this one public or private (1997:601-
3).
27. See Demleitner, 2000. See aBwdI [31-4]. cf Marquardt, 2005.
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Regarding the element aitope it could be suggested that CD does not depend on
imprisonment but mainly on the criminal sentencetie UK, however, the measure
only applies to offenders that are serving sentengeerison. It should be considered
if this is a question of terminology or, in contyait involves deeper controversies.
There are reasons to stick to the new definitioirstF CD not always follows
imprisonment. There are cases in which non-incateer offenders are affected by
the ban (e.g. affecting the right to stand for gtats). There are also cases in which
incarcerated subjects are able to vote (e.g. peisonn remarfd). The exceptions to
the prison-based model are considerable more numenmo comparative law (e.g.
Germany, US, Chile, Turkey). Second, from a theoattperspective, when the
discourses of the justification of CD are examinakiost every argument for CD is
based on the criminal conduct of the offender rathan his status as an inmatef
this is accepted, it is easy to see that the flaat prisoners are the more commonly
subjected to CD is a regulative rather than anrdssecharacteristic of CD, being an

element to decide the scope of CD (above was de=tras a prison-based model).

Regarding the element ofontent the definition expands the coverage to other
political rights. The broader category of politicadhts, as the rights that allow the
participation of the citizens in the decision-makiprocess, may at first glance appear
in an arbitrary way to speak about a practice comsh&nown by its effects in the
right to vote. When it is suggested that CD invalube deprivation of the broader
category ofpolitical rights, it is delineated in terms of affecting those tglhat
enable the person to participate, passively orvabtj in the process of political
decision-making, therefore excluding other measue&sied to civil liberties or social
welfare. The more important of these other righdsered by this extensive definition

28. This conceptualization faces a problem in the cabdhose legally disenfranchised while
detained awaiting conviction (e.g. article 16, @hih Constitution). They are in a different
situation of those that still formally enfranchisddit are deprived from a mechanism to
exercise the vote from prison. The better explamafior this variable, which considers the
application of CD to non-sentenced inmates and ingascerated prosecuted subjects, comes
from the general idea of anticipation of the effeaf a likely criminal conviction (see
Mafalich, 2011a:138-45).

29. See belowChapter 4 Chapter 5andChapter 6
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is the right to stand as a candidate or run forlipubffice. It is a right that
corresponds completely and exclusively to democratizenship, which would make
sensible a joint analysis along with the right tote; as a mark of exclusion from
formal political participation. Notwithstanding thgood existing reason for a joint
analysis, the right to vote and the right to staasda candidate present important
differences that make a joint analysis more compdexi inconvenient’ First, to
expand the analysis would unnecessarily weaken pbsition of advocated of
inclusion because, for example, it is commonly adjuhat the exercise of public
authority demands standards of virtue and capakigher than the required to
exercise the right to vot&.Second, and perhaps more important as an argurisent,
that the duties of public officers are especiallcampatible with the fact of
imprisonment — elected officials must perform theéuties outside the prison —, thus
adding a practical dimension to the strategic airspectior®? This work does not
deal with the additional complexity required to gian account of both rights. That is
why in what follows it limits CD to the deprivatioof the right to vote, leaving other

political rights to further research.

] CONTEXT: WHAT IS HAPPENING WITH DISENFRANCHISEMENT ?

The context of the analysis of CD is given by: {i¢ increasing jurisprudence on the
right to vote and the political tension that havedquced in those countries in which
the issue has been discussed, and (2) the redsatafhacademic works that deal with

CD coming from different disciplines.

The first and perhaps most important element of thementum that CD is
experiencing is given by a set of relatively recgmdicial decisions that considered

30. See, about the relationship of these two rightd $hconstitutional law, Steinacker, 2003.

31. This has been argued, for example, to establishrnit@herence rule that deprive of the right to
vote to those that still can run for office or seras members of parliament. See Joint
committee, 2013:58. See also Orr & Williams, 200t1

32.  See Lippke, 2007:221-2. cf Ramsay, 2013b:431.
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CD as a significant problem from a constitutionatlahuman rights (hereinafter also
fundamental rights) perspective. In several jugsdns during the last 20 years, in
which could be called ‘a judicial trend’, courtsveastruck down legislation regarding
CD as a violation of the right to vofd.These judgments have not categorically
proscribed CD as an undemocratic and impermispb&etice but, in contrast, have
accepted, with some reservations, that represestatnstitutions can pursue
legitimate aims through this kind of legislatiom. the opinion of most of the Courts,
the problems with CD have therefore been associabéthecessarily with its motives,
aims or reasons, but mostly with the lack of a prtipnal relation between the aim

being pursued and the measure empldied.

This recent trend in judicial analysis is a pal#e@ion of the idea, consolidated and
acknowledged even by its advocates, that CD “runfg]nter to the modern trend of
extending voting and other fundamental rightsn a re-assessment initiated forty
years ago in the US, scholars had nearly reachadetsus upon the harmful effects
of CD. This consensus is such that some have argtlet critics of
“disenfranchisement may feel a bit like a boxereeimmygy the ring only to discover that
there is no opponent to fight®. Various arguments are offered by scholars from
diverse disciplines such as constitutional and orahlaw, criminology, sociology
and political science. For instance: (1) there basn an affirmation of the negative
effects of CD on the process of the reintegratidnofienders®” (2) critics have
pointed out the degrading effect that CD carriethvit, transforming offenders into

second-class citizer8; (3) it is applied in terms of producing a racially

33. See e.g. Behan, 2014: Ch. 2.

34. See belowChapter 2

35.  Sigler, 2013:1.

36. Manza & Ugger, 2006:12.

37. See e.g. Demleitner, 2000; Dhami, 2005.

38. See e.g. Fletcher, 1999; Behrens, 2004; Eastor.200

26



INTRODUCTION

discriminatory impact® (4) it is held that offenders are exposed to unfegatment

by impeding them to express their interests inrtHe-making proces¥.

This overwhelming academic consensus, coupled wavifidicial trend, contrasts with

the high rates of support for CD in some of thdagdictions in which the issue has
been raised, amongst both the political class aedoublic. This is not a coincidence;
the reluctance of politicians to support the inadmsof offenders in the franchise may
in turn be based upon the opposition of the puldjinion** The concerns of

politicians are usually expressed by arguing theg torrect performance of their
representative function consists in listening teitlconstituency, and that what they
have heard regarding this issue is clear oppositoogiving offenders access to the
right to vote. Public opinion, in its turn, mightbshaped by a populist political
discourse on being tough on crime, leading to #vis circle of penal populistf.

The reasons offered by governments in defence ofh@ie varied according to the
different contexts in which they are expressedthi@ courtroom, when governments
have been compelled to explain the rationale of @i, arguments have been short
and consistent: CD serves as an additional punishmieoffenders, promoting civic
responsibility and respect for the rule of I1&However, politicians addressing the
issue in parliamentary debates or in the media hbgen less restrained, and
arguments have occasionally become an exerciseeng® politics as evidenced by
the statement of one British Prime Minister whoirmled: “It makes me physically ill
even to contemplate having to give the vote to aeywho is in prison** They have

also offered arguments that are more intuitive sastfwhen you break the law, you

39. See e.g. Fletcher, 1999; Mauer, 2004.

40. See e.g. Easton, 2006; Demleitner, 2000; Behred34 2Dhami, 2005.

41.  For example, according to Yougov (2012), condudtedovember 2012, 63% of Great Britain
rejected the idea of prisoners voting.

42. See e.g. Manza & Uggen, 2006: Ch. 9 (US); East0ns2452 (UK).

43. See e.gHirst [74-5]. For a detailed discussion about the juséfion offered in other cases,
see belowChapter 2

44.  David Cameron, PM. Sddansard HC Deb 517 col 921, 3 November 2010.
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cannot make the law™ or that “convicts are incapable of running theirolives and

should not be allowed to run our®.

In an attempt to give more solid theoretical foutnaias to this defence of CD, some
voices within the scholarship have risen up agath&t academic consensus and
provided important insights into this debate. Thogeo defend some form of CD
have sustained one or more of the following argutsiefl) that CD is an expression
of democratic will and must be respected as sUdB) it expresses the importance of
people’s self-determination within a democrdgy3) it sets forth an element of civic
virtue as a requirement for participation in eleng®® (4) and it constitutes an
expressive form of punishment, in the context &f tommission of serious crimes or

crimes against democratic valuds.

Beside the scholarly debate, the popular and palitsupport for CD against the
judicial trend on CD has led to the emergence gbaflict that can be described as
paradoxical. On the one hand, the courts strikirmyrd legislation passed by
representative institutions following a democratiocedure may generate criticism
from the perspective of democracy, especially fds icontra-majoritarian
implications. On the other hand, the action of tberts can also be seen as protecting
democracy against abusive majoritarian decisiomshé first case, democracy is seen
as a procedure of decision-making. In contrastth@ second case, democracy is
taken as normative ideal in which everybody shdwdele an equal right to participate

45.  David Davis, MP SeeHansard HC Deb 523 col 493, 10 February 2011.

46.  Francis Marini, Massachusetts legislator, citedtwald, 2004:116.

47.  See Altman, 2005; Latimer, 2006. For a criticalesssnent, see belo@hapter 7

48. See Ramsay, 2013a; Ramsay, 2013b.

49. See Manfredi, 2009:268-77; Clegg, 2002; Latimer,0&0 Sigler, 2013. For a critical
assessment, see bel@hapter 4

50. See Hampton, 1998; Lippke, 2007:203; Manfredi, 2008-7; Re & Re, 2012; Bennett, 2012.
For a critical assessment, see belohapter 5
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in the processes of decision-makittgrhis paradoxical conflict of interpretations of

the relation of CD and democracy make this debaés enore complex.

In sum, these arguments have opened a legal, qalliaind theoretical debate about
the meaning of the exclusion of offenders from aertrights; the scope, importance
and role of voting rights; the constitutional sture of the right to vote; and so forth.
In fact, it would not be an exaggeration to stdtattthe main issue in relation to
which the right to vote is currently discussed)esdst in legal circles, is the case of
CD. This debate poses questions that strike at sbime of the contradictions
underlying modern representative democracy and segpdragilities on which our
legal and political institutions, practices andatisrses are sustained and, therefore,
invites us to revisit the importance and validifyideas such as universal suffrage or
the claim that the right to vote is a fundamen&indcratic right.

1 METHOD: HOW TO THINK ABOUT DISENFRANCHISEMENT ?

The several registers in which these debates haea& lzouched and are still being
developed require the construction of a narratikiat texcludes certain relevant
aspects of the problem while reducing complexityainvay which allows us to deal
with it in intelligible and productive terms. Sonieief methodological notes are

therefore necessary.

In the context of the judicial trend, political apgtion and ongoing academic debate
about CD, thegeneral objectivesof this dissertation are: (1) to investigate the
substantive reasons concerning varyadult citizen ought to be disenfranchised when
criminally convicted; and (2) to analyse this metilsan of political exclusion in
relation to the importance attached to the rightvtde in a democratic political

community.

51. See belowChapter 3 Section |I.
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To pursue these general objectives, this work altipeé methodand perspective of
legal and constitutional theory Therefore, this work does not constitute a causal
explanation (as in political science or sociologfyat contributes to explain the why,
where and when of CE neither it is a historical reconstruction (as istbry or legal
history) of CD>® Nor is it a doctrinal analysis of the legislatiand the jurisprudence
(as in constitutional law or human rights law) refjag CD. However, judicial

decisions are analysed and some observations ate m&hapter 2andChapter 8

From the perspective of legal and constitutionalotly, there are two main competing
perspectives from which CD has been critically gsall. The first proceeds on the
basis that CD is consequence and manifestationmbiee comprehensive system of
social, political and legal oppression. The seceads CD as institution that can be
examined in its particularity and therefore canabstracted from the question about

the society in which this practice is found.

52. When dealing with CD, political scientists hatvged to explain its existence or survival in
certain jurisdictions during certain periods of énin causal terms; that is, by examining
several structural features and trying to idenphtterns (e.g. political and criminal culture or
institutional heritage) to explain why it exists some countries and not in others. They have,
in general, concluded that “there is no single ablé that explains why or how countries allow
or disallow prisoners to vote [, and therefore]ipo&l cultural explanations matter as much as
structural allowances” (Rottinghaus & Baldwin, 20897). They have commonly called for
“case studies that examine specific political cahtesocial norms, sentencing guidelines and
cultural treatment of offenders” (Rottinghaus & Bain, 2007:697). On this line of enquiry,
see also Behrens, 2004; Ewald & Rottinghaus, 209émleitner, 2009; Ispahani, 2009;
Uggenet al, 2009. On causal explanation of the differenceragfulation within the US, see
Fellner & Mauer, 1998; Preuhs, 2001; Murpétyal, 2010.

53. The standard academic works on CD are fulledémences to its historical origins and many of
those suggest that CD constitutes the contempotagacy of pre-modern exclusionary
practices such asnfamia or civil death (See e.g. Damaska, 1968a:352-4; leiner,
2000:765-6). Most of them make ambiguous, indirad superficial references. Few of them
give an account of the ways in which these prastican be historically connected (See e.g.
Damaska, 1968a and Damaska, 1968b). In this lihe, alleged heritage of CD poses the
guestion of explaining its rationale in terms «f ftaditional function, which is antithetic to the
suppression of the other aspects of practices sischivil death. Some go even further and
structure normative criticisms based on historiaejuments. In particular, see Pettus, 2013:
Ch. 1 and the brief discussion bell@hapter 6 Section I.
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1 Racial disenfranchisement

Assuming the first perspective, CD has be investigas fully embedded in practices
of structural violence, for example, the racism 4sgstematic institutional biase¥”
that diminish the position of vulnerable memberssotiety, leading them to be the
natural ‘clients’ of the criminal system. From thsarting point, CD is not an
exception but part of a continuous system of messuhat target and diminish the
position of those persons and groups; as such,Oibi understood as any more nor
less than other mechanisms designed to disempdwsetminorities.

This perspective has received extensive study enUls, in particular, attaching to
CD the potential to continue in the electoral fielde discrimination that racial

minorities experience in other spherdsFor example, what may be called the
demographiceffect of CD has been documented — the fact thdtsproportionate

number of the disenfranchised are non-white —, whgonstitutes one of the core
elements of the claim that, at least in the US, I8 structurally determined and
racially motivated practic® According to this perspective, CD works not only b
denying the vote to particular individuals that drey to those vulnerable

communities but also by diluting the electoral sg#h of minority groups, thereby

54.  Munn, 2011:231-7.

55.  About the debate about disenfranchisement dastrument of racial discrimination, and about
its demographic impact, see Harvey, 1994; Shapl@93; Hench, 1998; Fellner & Mauer,
1998; Fletcher, 1999; Mondesire, 2001; Dugree-Regr001; Preuhs, 2001; Ewald, 2002;
Thompson, 2002; Taormina, 2003; Karlan, 2004; Ispah& Williams, 2004; Mauer, 2004;
Martinez, 2005; Miles, 2004; Behrens, 2004; Goldma005; Ewald, 2004; Ewald, 2005;
Figler, 2005; Manza & Uggen, 2006: Ch. 2-3; Krouss#007; Crutchfield, 2007; Bowers &
Preuhs, 2009; Pinard, 2010; Katzensteiral, 2010; Tylor, 2012; Cammett, 2012; Chin, 2012;
Schaefer & Kraska, 2012; Uggent al, 2012; Nelson, 2013; Richard, 2013.

56. This approach is adopted by all the US mondgiapooks. See, from a historical perspective,
Holloway, 2014; from post-colonial theory perspeeti Pettus, 2013; a Foucauldian reading of
the practice in Dilts, 2014; in sociological perspee, Manza & Uggen, 2006. For a
journalistic report of the same reality, with intesws to ex-prisoners, politicians, and voting
rights activists, see Abramsky, 2006. Finally, attS monographic titles are: Brown-Dean,
2004; Hull, 2006 (a rather superficial summary loé US debate); Pinkard, 2013.
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affecting election outcomes and legislative politywices>’ These ideas have solid

factual foundations, both historically and currently® and have been strongly

documented in the US literatuf®.

Two examples are particularly demonstrative. Fiduring the close 2000 US

presidential election in Florida — defined by a giarof 537 votes — approximately
827,000 persons were affected by CD in that staer¢ than 5 million in the whole

country), counting a significant percentage (10.58b)the black population of the

state. According to expert analysis, had ex-prisgriseen permitted to vote (27.2

57.

58.

59.

60.

See e.g. Karlan, 2004:1149. See also Manza &§edg2006: Ch. 7-8. About vote dilution,
which is the manufactured devaluation of the poéitiimpact of some individuals’ votes, who
nevertheless maintain their formal status as votsee e.g. Karlan, 1989; Karlan, 1992;
Gerken, 2001; Karlan, 2004; Pettus, 2013.

Historically, this claim is supported by exteses scholarship that has demonstrated that the
activation of use of CD after the Reconstructiona Ewas motivated by the aim of
disempowering the newly enfranchised black popalati This broader aim, which also
motivated measures such as poll taxes and litetasts, was effective until the civil rights
movements arose (See e.g. Manza & Uggen, 20062 Katherine Pettus' (2013) suggestion
is that, emptied of its original political signifiace in the context of the US post-slavery
regime, CD adopted the form of a political weaparhich once captured by the partisan-
motivated white supremacists, was aimed at thetipali exclusion of a racial group — the
formerly enslaved African Americans — rather than particular individuals who showed
themselves undeserving of political participati®®ttus’ core argument is that the injustice of
CD is given by itsracially-motivated abuseand manipulation (Ch. 5). In contrast with the
interpretation of Pettus, CD was marked, for Holégw(2014) by ambivalence. It served to
tactically reproduce structural power relations dzh®n traditional social hierarchies, while
simultaneously existing in tension and even oppositwith other aspects of the electoral
practice. On the one hand, the use of a traditibrsahework of social morality associated with
infamy constrained the possibilities of abuse afidéative and judicial means through the
formality of a legal discourse; on the other hatite aims of racial disempowerment were
inscribed within a broader ongoing practice of psam politics (see also Wang, 2012), in
which winning an election no longer depended uperspading the electorate, but instead on
the manufacture of a favourable constituency. Arample of how those tensions and
contradictions were expressed but also accommodedaedbe found in the ambiguity of the
usage of the concept of infamy, linked not onlythe commission of the criménfamia fact)
and therefore affecting certain criminals but aésoan effect of certain types of punishment
(infamia iurig), with the consequence, for example, of disenfnésiag all those locked up in
state prisons (wearing striped uniforms) but notdunty jails.

Currently, this claim is based on two factdisst, US disenfranchisement laws clearly arise as
the harshest and most restrictive of the westernmldyoaffecting prisoners, ex-prisoners,
parolees and probationers; second, that the rdtasarceration and conviction in the US are
also the highest in the world, mainly due to pchfi assumptions related to ideas such as the
war on drugs initiated by conservative governmentshe 1970s (See e.g. Manza & Uggen,
2006: Ch. 3-4).

On the historical and current practices of v@ippression, see, generally, Wang, 2012.
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percent would vote), Al Gore would have carried state (due to an estimated 68.9
democratic preference) and the election by more t8@,000 vote§' Second, “the
Census Bureau counts incarcerated individuals agdeats of the jurisdiction in
which they are incarcerated”. This has serious iogpions in many states, resulting
“in largely white, rural communities having theiopulation increased at the expense
of the heavily urban, overwhelmingly minority commties from which most inmate
come”®? This has repercussions in apportioning represimatedrawing of political
boundaries and allocation of funding to state awl government®

Notwithstanding its massive impact in the US depdke link between structural
injustice and CD may not be only limited to the Aican cas&. For societies in

which, unlike the US, the racial factor is not psaderant, this perspective can
assume other forms such as class oppression amphlehia as forms of violence,

intolerance and exploitatiofi.

2 Abstract normative democratic theory

A second perspective seeks to investigate the@leticd normative possibilities of a
legitimate practice of CD. In doing so, it proceedsthe hypothesis that the criminal
system is noper seunjust and is not necessarily captured by prastafedomination
and exploitation. For example, it ignores whethernot rates of incarceration are
relevant enough to influence the results of anyctelal result, or if the criminal
justice system and incarceration policies have sprdiportionate impact on the

representation of minorities. It requires the agstiom that even if problems such as

61. See Manza & Uggen, 2006:191-3; generally altbetinfluence of CD in US electoral results
see Manza & Uggen, 2006: Ch. 8

62. Karlan, 2004:1159.

63. See also Pettus, 2013:106-119; Manza & Uggeas201-2.

64. It has also received some attention in otheisglictions, see e.g. Winder, 2010. See also Orr,
1998:74-82; Easton, 2006:451-2; Prison Reform Tr2813:573.

65. cf Pettus, 2013:151-3.
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the demographic effect of CD are compelling, theynit prove that CD is wrong in

itself, but only that it is wrong under determinatecumstance&®

This dissertation adopts this second perspectiegeldping its analysis with some
degree of abstraction from those aspects and fouyssstead on the normative
principles underlying democratic and constitutiomastitutions and practices, and
analysing the compatibility of those principles lwithe practice of CD. From this
perspective, CD is normally criticised due to igeK of commitment to democratic
principles, appealing to a contradiction betweeblmly pronounced values affirmed
as a normative horizon of punitive and electorahderatic practices and the implicit
standards that are present in the current practicexclusion of offenders from the

franchise®’

As rightly mentioned by Andrew Dilt¥ this approach is an incomplete picture of the
importance of CD. Scholars that have adopted tlisgective in the study of CD
rarely investigate and explore ‘the reality of z&nship® expressed in these tensions
and contradictions located in the intersection leemv punishment and citizensHfb.
The second stage of this research, therefore, sstatdm such contradictions.
Exploring the meanings, functions and effects of @i2s not necessarily lead only to
an un-democratic or illegitimate institutional pti@e but can contribute positively in
terms of what such practice can tell us about &#lations of power that underlie it
and the principles according to which those relaiare organiséd The interplay of
the exclusionary principles and logics underlyin@ @ith democratic institutions and
constitutional principles may contribute to revegroductive constitutional

dissonances and uncovering the actual logic of disechisement. It might also

66. See e.g. Beckman, 2009:122.

67. See, similarly, Shklar, 1991:14-15.

68. See Dilts, 2014:15.

69. See Shklar, 1991:15.

70. See Note, 1989. See also Shklar, 1991; P&10is3; Dilts, 2014.

71. This is the approach adopted by Andrew Dil81#) in a book that this dissertation could not
take into account, except in the introduction (2-26
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invite us to think about modern democracy in diéfer and more complex terms;
terms that are based on the recognition of theusxahary logic of CD and may

therefore lead to the creation of spaces of dertimei and resistance against the

practice’?

72. In that sense this project has a different &iom that of Dilts (2014), Katzenstest al (2010)
or Furman (1997) which look to find in CD a diagiwef the general exclusionary logic of the

liberal tradition in the US.
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JUDICIAL TRENDS ON

DISENFRANCHISEMENT

n recent years, the debate on criminal disenfrasrhent has achieved
renewed momentum particularly due to a tension betw courts and
parliaments in the context of the judicial review legislation. For the
purposes of this work, the judgments that review tonstitutionality or
compatibility of CD with Human Rights instrumentsearganized, according to their
outcomes, into two main categories. The first groijpudgments are those allowing a
total ban on offenders’ right to vote. This doed mwean that the jurisdictions in
question actually deprive all offenders of theght to vote, but that the courts have
not made any argument that would impede such ayoé&ither at present or in the
future. The better-known judgment of this group tlee US Supreme Court’'s

Richardson v Ramiref1973) that continues to be the leading case ofif€DS Law?

1. In Ramirez the Supreme Court of California ruled the uncgosbnality of CD of ex-
prisoners whose terms of incarceration and parald éxpired by applying the strict scrutiny
standard of review, based on the idea of the rightote as a fundamental interest of the
potential voter. The Supreme Court reversed thatsien declaring that the member states
could pass legislation depriving former prisonertbéir voting rights without violating the
equal protection clause of the (Section 1 of theurfeenth Amendment. In arguing this, the
Court exempted the case of criminal conviction frma group of electoral qualifications that,
according to the case-law of the Court are subjecstrict scrutiny, therefore requiring the
states to show a compelling interest. This exermpti@s based on a historical and judicial
interpretation, which indicates that Section 2 éiflly sanctions the exclusion of felons from
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Generally, US case-law has constructed a proteafotie right to vote in negative

terms, by prohibiting discrimination in the allomat of the right to vote based on

race, sex and adeRegarding CD, however, the Court blocked the pmkSes of

review based on the disputable constitutional atuziation of CD in Section 2 of the

Fourteenth Amendment that limits challenges toléggslation based on arguments of

equality and discrimination. This blockage has led to locating hopes for

liberalization of CD in the political arena, espabty in State legislatures. This has

achieved some degree of succé$wr this reason, the US debate, which currently

feeds the most vibrant theoretical discussions on & very different from the way

other western jurisdictions deal with this isSu€he United States is not, however,

the franchise. This constitutional sanction is pagsent in other restrictions to the right to vote
invalidated in previous cases by the Court, suchpaB tax or residential requirements.
Accordingly, the Court argued that if this sectiexpressly exempts the case of criminals from
the reduction of representation, this could nogahestriction prohibited by Section 1. The core
of the reasoning of the Court was: “[T]hose whonied and adopted the Fourteenth
Amendment could not have intended to prohibit gfitiin [Section] 1 of that Amendment that
which was expressly exempted from the lesser sanaif reduced representation imposed by
[Section] 2 of the Amendment. This argument seemsid a persuasive one unless it can be
shown that the language of [Section] 2, “exceptgarticipation in rebellion, or other crime,”
was intended to have a different meaning than wadpear from its face” [43]. The question
that follows from such reasoning is what is thendi@d of rationality to which the state action
must be subjected according with the Court, if amy® Court did not answer this question in
Ramirez Discussing the judgment, see e.g. Issacharafl, 2007:25-37. For a disclaimer about
the exclusion of US case-law from this research, awoveChapter 1 Section Ill.

See e.g. Karlan, 2013:88. One must add to thatlpnolihat the franchise is determined by
state legislatures (see Pettus, 2013: Ch. 2). Edngps the more interesting analysis of the US
case-law on voting rights, see Michelman, 1989.

About the systematic and historical interpretatafnSection 2 of the Fourteenth Amendment,
see Fletcher, 1999; Chin, 2004; Brooks, 2005; Maorgaster, 2006; Bourne, 2007; Liles,
2007; Varnum, 2008; Tolson, 2014; Re & Re, 2012akly2013; Nelson, 2013.

About recent legislative and judicial (speciallydem the Voting Rights Act) enfranchisement
trends in the US, see Shapiro, 1993; Person, 2B6iace, 2003; Behrens, 2004; Hasen, 2004;
Brooks, 2005; Handelsman, 2005; Newman, 2005; W#ki2005; Hull, 2006; Morgan-Foster,
2006; King, 2006; Manza & Ugger, 2006:28-34, 221cBdway, 2007; Ramirez, 2008; Ewald,
2009a; Porter, 2010; Eisenberg, 2012.

About these differences, see Ziegler, 2011:210/8Bout the general constitutional debate
about CD in the US, see du Fresne & du Fresne, 1R6Back, 1973; Itzkowitz & Oldak, 1973;
Note, 1974; Tims, 1975; Vile, 1981; Note, 1989; fiha, 1993; Hench, 1998; Fletcher, 1999;
Demleitner, 2000; Hamilton-Smith & Vogel, 2001; NMot2002; Clegg, 2002; Ewald, 2002;
Thompson, 2002b; Person, 2002; Bennett, 2003; &tkier, 2003; Behrens, 2004; Karlan,
2004; Cosgrove, 2004; Behrens, 2004; Ewald, 2004&al&, 2005; Marquardt, 2005; Miller,
2005; Wilkins, 2005; Nunn, 2005; Latimer, 2006; @deet al, 2006; Askin, 2007; Bourne,
2007; Demleitner, 2009; Ghaelian, 2013; Grady, 20N&Ison, 2013.
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the only jurisdiction that has decided to permimsoform of CD° Recent cases
addressing CD issued by courts from Botswahile? India® Ireland*® Mexico*
and New Zealand have also resorted to constitutional provisionlaxk challenges
to CD.

A second group contains judgments in which the tohave explicitly prohibited or
limited CD, the better known of which is perhapsst v The United Kingdomlo. 2
(2005). Within this group of judgments, one cantidguish additionally, on the one
hand, judgments that explicitly allowed the goveemnsome margin, albeit limited,
for disenfranchising offenders under certain coodg. This is the case with the
judgments of the European Court of Human Rightsdimafter ECtHR) and those
from Australia and Hong-Kong. On the other handgréhare some judgments in
which the courts have struck down the ban compjetehich includes cases from
Canada, South Africa, Israel and Ghana. In somihede latter cases, it is uncertain
whether new legislation with a different scope wbube compatible with

constitutional protection of the right to vote.

Not surprisingly, there is an important coinciderbmween the outcome of the two
main groups of judgments and the standards of isyratpplied by the courts. All the

cases within the first group, those allowing CD,reveesolved without any strict

6. See Hunter v Underwood(1985). In this case, the last addressed at tlyhehmi level, the
Supreme Court affirmed that Fourteenth Amendmenthef Constitution prohibits explicit CD
discriminatory clauses or explicit discriminatoryotivations but not CD discriminatory
results.

7. SeeThomas Sibanda v the Attorney Genegf2009). About this case and CD in Botswana, see

Abebe, 2013:438-40.

See, about the case-law and CD in Chile, Mafia€1,1a; Marshall, 2011a; Marshall, 2011b.

9. SeeChief Election Commissioner v Jan Chaukid@2013). About this case and CD in India,
see Singh, 2008; Chandrachud, 2013.

10. SeeBreathnach v Ireland and the Attorney Genef2001). About this case and CD in Ireland,
see Behan & O’Donnell, 2008; Hamilton & Lines, 2Q0@ehan, 2011; Behan, 2012; Behan,
2014,

11. See article 38 Il, Mexican Constitution and theeséewv analysed in Garcia, 2009.

12. SeeRe Bennet{1993). About this case and CD in New Zealand, Rebins, 2006; Geddis,
2011.

©
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constitutional examination, on the basis that it@B is expressly authorised by the
constitution (USA, Chile, Mexico and Botswana), teurt had no powers of review
(New Zealand), or there was no constitutional dobhfio solve (Ireland). It has been
observed that under a different standard of revigwse judgments would reach a

similar solution to those of the second group afgments:>

The second group of judgments, those that prohdhatelimited CD, have in common
the fact that they undertook a substantive cornsbmal review of the legislation. This
chapter will focus on this group, and in particulan those judgments that have
applied a similar legal methodology to deal with Canhe mainly based upon the
doctrine of proportionality. In this scenario, whéme courts struck down the ban
completely or partially, they did so as a consegeenf a rational analysis of the
legislation as a device for limiting the fundaménmnight to vote. It will be observed
that amongst the courts engaged with proportiopatibne rejected CD in terms of its

radical incompatibility with democratic principlé$.

The structure of this chapter is as follov&ection Isummarises and contextualises
the main cases that have prohibited or limited C&ng the legal method of
proportionality. Section Il develops a descriptiavealysis of the judgments. Finally,
Section llexamines critically the outcome of the judgmentd andicates some of its

shortcomings.

JUDICIAL TRENDS ON DISENFRANCHISEMENT

During the last decade, CD has begun to be undmisés a significant problem in
some jurisdictions and, accordingly, laws have lbego be examined under
democratic and human rights standards. In particaletivists challenging legislation

13. See Morgan-Foster, 2006:314-8.
14. See a brief of these cases belGWapter 7 Section Ill.1.
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on judicial review cases based on its violationfuidamental rights have started to
gain success, pointing out a formula to challenge that could eventually be

exported to other jurisdictions to pursue a worldevprogressive agenda.

Five cases in which the courts have followed a kimpath are salient in this
respect® All those decisions dealt with cases in which Geeted offenders serving
prison sentences. The judicial decision of the $om Court of Canada in the case
Sauvé v Canadalo. 2(2002) (hereinafteBauvé is probably the most influential of
all these challenges, having been expressly anlgoaitatively cited by all the other
courts. It found the legal provision that deprivaldl prisoners serving sentences of
more than two years unconstitutional and authorides suffrage of all Canadian
inmates within the prison system. Shortly afauvé the Constitutional Court of
South Africa handed dowMinister of Home Affairs v NICR@®2004) (hereinafter
NICRO) , in which express references are made to thedian judgment. INICRQ,
the legislation that excluded all prisoners from ting was considered
unconstitutional. A year after this sentence, tiddHR analysed whether the electoral
exclusion of prisoners in the United Kingdom wasagcordance with thEuropean
Convention on Human Righteereinafter ECHR) imdirst v The United Kingdomlo.

2 (2005) (hereinafterHirst). It found the general ban of prisoners’ voting
incompatible with the convention. The Court als@writs judgment with explicit
references t&auvé Two years later, discussing for the most péirst andSauvé the
Australian High Court’sRoach v Electoral Commissioné2007) (hereinafteRoach)
confirmed the constitutionality of the legal proweis that bans those prisoners
serving sentences of three years or longer. Atsdrae time, however, it ruled that
the amendment that introduced a general ban affgctall inmates was
unconstitutional. Finally, and just a year latdre tHHigh Court of Hong Kong handed
down Chan Kin Sum v Secretary for Justigz008) (hereinafteChan Kin Sum The
judgment affirmed that the general ban of prisonex®ting rights was

15. The literature on the comparative analysis of thesigments includes Ewald & Rottinghaus,
2009a; Plaxton & Lardy, 2010; Ziegler, 2011; Beckima013; Behan, 2014: Ch. 2.
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disproportionate and discriminatory based on argumeoreviously discussed in

SauvéNICRO Hirst andRoach

Perhaps an introductory note on proportionality niecessary to understand the
structure of the forthcoming analysis. Proportiatyals the legal method to which the
main cases on CD have resorted. Proportionalitg Iiset of rules determining the
necessary and sufficient conditions for a limitatiftor a constitutionally protected
right by a law to be constitutionally permissibf&"Proportionality is not the same as
mere reasonableness; it has a more precise andedetantent devised to expose
judicial reasoning as a rational legal exerdisBroportionality permits, once the fact
of the limitation of a right been agreed, an assesg of whether such a limitation is
constitutionally justified. The proportionality alyais involves, and this varies
depending of different formulations, three main pste First, the method of
proportionality depends on the previous identificat of the right affected, the
standards for the restriction of that right, ande thmitative legislation that is
examined. The right need to be affected by theslagpn. Second, it focuses on an
analysis of the legitimacy or constitutionality tife aim or purpose pursued by the
legislature. It examines if the purpose of the tative legislation is constitutionally
permitted. Third, the proportionality test in itéek applied, on the one hand,
assessing if the limitative legislation is ratidgatonnected with the purpose and it is
necessary, in what is a means-end assessment,oanthe other hand, assessing
whether the gain in the satisfaction of the ledisk aim is proportionate to the

limitation of the right'®

16. Barak, 2012:3.
17. See Barak, 2012:371-8.
18.  The bibliography on proportionality is quickly gravg. See e.g. Huscroét al, 2014.
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1 ECtHR: Hirst v United Kingdom No. 2 (2005)

In 2005, ECtHRhanded down its judgment dtirst, thefirst case in which the Court
analysed CD in detaif ruling that the British legislation violated theCHR. The

provision in question was Section 3(l) of the Resgrgtation of the People Act 1983
(hereinafter RPA 1983) that allegedly instituteblanket ban of prisoners’ voting
rights?® It affirms that “[a] convicted person during thiene that he is detained in a
penal institution in pursuance of his sentenceegally incapable of voting at any
parliamentary or local government electich'The legal debate around CD Hirst

19. Hirst is the first case in which CD is analysed substaty and in detail by the ECtHR. Before
Hirst and prior to the enactment of the Protocol 11h&f ECHR, the European Commission of
Human Rights hadonsidered the question of CD three timesXIn the Netherland§l974),H
v The Netherland$1983) andHolland v Ireland (1998), the Commission ruled inadmissible
the complaints because they were manifestly illfded. In the two later judgments, the
Commission considered the total disenfranchisemehtsentenced prisoners against the
provision of Article 3 of the First Protocol (hengifter A3P1) of the ECHR. In both cases,
Labita v Italy (2000) andVito Sante Santoro v Italg2004), the judgment was based upon the
wide MOA awarded to the domestic authorities toideoon this issue. However, those cases
were related to the case of those who were beingsiigated as they were suspected of
belonging to criminal organisations and, therefomere not cases in which the Court dealt
with a general hypothesis of CHIifst [68]).

20. The UK has a long history of CD. The Forfeiture A@&70, the first statutory prohibition of
prisoners’ voting, liberalised the previous commlaw system of attainder, excluding from
voting those sentenced to an imprisonment of méw@ant12 months. Cheney suggests that
considering the limited number of people able taevat that time, the provision of the
Forfeiture Act had the purpose of sanctioning eddctepresentatives who had abused their
functions (2008:134). Those prisoners remained, éw@x, unable to vote due to the absence of
mechanisms for absence voting and registeringhénRepresentation of the People Act 1918,
no statutory provision was contemplated, howeveither were any means to access the ballot
box. The result was de factoblanket ban affecting all prisoners. The introdomctof the
postal ballot in 1948, after the adoption of thénpiple of universal suffrage (Representation
of the People Act 1928), raised the question of tlvbe or not prisoners could use this
alternative. From 1967 all prisoners were able ftartipipate in elections following the
enactment of the Criminal Law Act 1967, until afitet ban was prescribed by Representation
of the People Act 1969; this would also be the laste a CD provision was discussed in
Parliament. This general ban was modified by therBsentation of the People Act 2000,
enabling remand prisoners to exercise the rightdte. About the historical development of
CD in the UK, see Murray, 2012:3-11. See also JGimmnmittee, 2013:7-11.

21. Section 3 RPA 1983 excludes two classes of inmatesrsons dealt with by committal or
other summary process for contempt of court” ((R)@nd those imprisoned for non-payment
of fines ((2)(c)). Additionally, defendants remaudi@ custody retain their right to vote.
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was focused on whether Section 3(l) violates humgints, specifically the rights that
follow the state obligation to hold free electiamsder A3P1 of the ECHR

The ECtHR was not the first court to apply propon@lity to analyse the
compatibility of CD and the right to vote; Canad®93 and 2002) and South Africa
(1999 and 2004) both handed down judgments bektrst. Nor does the ECtHR
boast the clearest jurisprudence about what mak®sn€ompatible with the right to
vote on these groundd.However, the ECtHR, due to its jurisdiction ovelt a
countries of the Council of Europe, provided aafetases in which the jurisprudence
of the Court can be judged carefuffyHirst and the decisions that follow it have
generated a substantial discussion, especialljpéntk > regarding the intervention

of the Court in sensitive national affairs.

Before the submission to the ECtHR, tH&st case was considered at the domestic
level. R v Secretary of State for Home Departmé&nt parte Pearson and Martingz
Hirst v Attorney General(2001¥® was the first time the issue of CD had been
judicially considered since the enactment of therent legislation in 1983’ In this

22.  For commentaries of the judgment of the Grand Chennkee Foster, 2009:497-8; Power,
2006:288-93; Easton, 2006; Thomson, 2011.

23. There is an agreement in the literature about therdchal influence ofSauvéover the further
judgments, based on the sophistication of both thegority and the minority judgments
(Plaxton & Lardy, 2010:102).

24. The legal literature omirst and the judgments of the ECtHR is extensive. Sestd¥, 2004;
Easton, 2006; Lewis, 2006; Powers, 2006; Jago &rMgr2007; Cheney, 2008; Pérez-Moneo,
2009; Plaxton & Lardy, 2010; Foster, 2009; BriaB@l1la; Briant, 2011b;; Murray, 2011b;
Murray, 2011a; Joint Committee, 2013:14-7.

25. Regarding the political repercussions of these foegts, especially the tensions between the
British Government and Parliament and the ECtHRraftirst, see, generally, Bates, 2014. The
bibliography is, however, constantly growing, mo$twhich has been directed to analyse the
institutional tension in terms of a judicial dialsgy and a problem for parliamentary
sovereignty; see Lewis, 2006; Foster, 2009; Bridft,1a; Briant, 2011b; Nicol, 2011; Murray,
2011a; Murray, 2011b; Thomson, 2011; Davis, 201X ifneide, 2012; Bates, 2012: 408-9;
Bellamy, 2012; Fenwick, 2013; Hiebert, 2013; Yourg§13; Joint Committee, 2013:22-33.
About the influence of the press, see Rozenberg &gkér, 2013; McNulty, 2014. See also
Peroni & Burbergs, 2010; Raab, 2011; Leconte, 2013.

26. For commentaries of this case, see Foster, 200&ePx 2006:276-80; Foster, 2009.

27.  For previous judicial decisions, see Murray, 2012.
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judgment, the Divisional Court dismissed the apgdiien that sought a declaration of
incompatibility of Section 3 under the Human Rightst 19987 After failing in its
attempt at the domestic level, thHérst case was taken to the European level, where it
was considered first by the Fourth Section of tii&HR before the UK government
appealed for it to be considered by the Grand Clearitb

The main issues addressed by the Court were, \fjr¢étle margin of appreciation
(hereinafter MOA) enjoyed by member states to sBt iBeasures that relates the
current case with the previous case-law in relatorelectoral issues. Secondly, the
Court addressed the proportionality of the legabvigion. Generally, the Court
concluded that the wide MOA of domestic legislatuo®uld not cover the provision

of a “general, automatic and indiscriminate” [82]n) such as Section 3(l).

28. In order to do so, the Court first argued that tight to vote is subject to limitations and
conditions, for which it referred to the ECtHR jsprudence [4, 16]. Secondly, it argued that
domestic legislations have a wide MOA to excludeés@mers from the right to vote, in
accordance with the doctrine of the abovementioBetbpean Commission [14-6]. Where that
line of exclusion should be traced, then, corresisoaxactly to where Parliament deems the
coordinates to be [20]. Thirdly, though it is difilt to articulate a defence of CD legitimacy
based upon its aim, there are elements of electegpllation and punishment articulated by the
Parliament, which is the legitimate actor to adtipgse kinds of decisions [40]. The domestic
cases afteHirst have not changed ths&tatus quoestablished by these cases.9mith v Scott
(2007), the Scottish Court of Appeal recognized theompatibility of Section 3 (regarding
this case, see Keshy, 2007; Foster, 2009:501).rAftis case, domestic courts have refused to
make such kind of declarations. In 2013 two casesvheard by the Supreme CouwRrt{on the
application of Chester) v Secretary of State fostite andMcGeoch v The Lord President of
the Council(2013) (hereinafteChester and McGeoghln these cases the Court refused to do
any declaration of incompatibility but also “dedih the Attorney General’s invitation not to
apply the principles oHirst” (Joint Committee, 2013:21) (regarding these cases Wagner,
2013; Ziegler, 2013; Tomkins, 2013; Tickell, 2014ansbergen, 2014). For analysis of the
UK’s domestic court attitude aftétirst, see Briant, 2011a; Murray, 2011b; Joint Committee
2013:20-1.

29. In the Chamber judgment, the framework of reviewsvgamilar to that considered by the UK
court: Mathieu-Mohinas standard of review of A3P1 [36-38] and the gagnton of the right to
vote as an essential component of a democraticegpgiis-a-vis the wide MOA of the
contracting states [40-1]. Despite heavily critiogs the legitimate aims argued by the UK
Government, the Chamber left open the questioregitimacy [42-7] to focus instead on the
proportionality of Section 3. The Chamber consideréhe provision of Section 3
disproportionate because it disenfranchises “adacgtegory of person” indiscriminately,
automatically, “irrespective of the nature or gtgviof their offence” and producing an
arbitrary general effect [49]. By this means, thea@ber introduces the proportionality test as
that upon which the Grand Chamber would assess FabD.commentaries of the judgment of
the Chamber, see Foster, 2004; Power, 2006:280R288er, 2009:493-7.

44



A JUDICIAL TREND

1.1  The margin of appreciation

This is the only judgment of the analysed that Wwasded down by an international
court. However, as the analysis carried out herudoin the legal reasoning of the
courts, this does not seem a problem for a joinlysna It is important to pay

attention, however, to the doctrine to which thetlHR has traditionally appealed to

incorporate into his reasoning its position asraerinational court.

The doctrine of the MOA has been used by the Ctiartake account of the room for
manoeuvre that national authorities may be alloweéulfilling some of their main
obligations under the Conventiof®. The ECtHR’'s analysis of MOA inHirst
confronted directly the previous evaluation madetig British court, which stated
that CD should remain completely within the compete of the legislature. The
Court, inHirst, considered the requirements for applying MOAHe tase of CD [79]
and determined that for this to be granted a dexisnust be preceded by a
substantial discussion before being settled andmnmartely display passive adherence
to a historic tradition. This substantial discussican be demonstrated not only by
legislative debate, but also when the issue has bmmsidered by the judicial
instances of the country [48]. The Court furtheedfied that this discussion must
consider competing interests or assess the prapatity of CD in relation to voting
rights. The Court considered that such discussias absent in this case [22], and
condemned the UK for not satisfying these requinets¢78-82].

After affirming this, the Court added that if it ieue that the MOA is wide, it is not
all-embracing [82], and called for an irreducibienit to the MOA, based on the

proportionality test itself® It is, at the very least, strange that the Cousden an

30. Joint Committee, 2013:13. The MOA doctrine wastffidly articulated inHandyside v United
Kingdom(1976). See Lang, 2013:841-3.

31. This was the main disagreement raised by the digggopinion of judges Wildhaber, Costa,
Lorenzen, Kovler and Jebens [4].
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effort to express that the UK did not satisfy soatleged requirements to be granted
a MOA, and then consider that Section 3 fell outwitas a consequence of its lack
of proportionality®® This raises the question of whether the satisbactf these
standards should warrant the widening of a staM@A, that is, whether or not

different deliberative processes should be graditfdrent margins>

1.2  The right to vote and the source of the scrutin  y test

In Hirst, the standard of the review was the obligationhtdd free elections’ of the
A3P13* The right to vote is not expressly stipulated dras been attributed to the
creative activity of the Court under the ‘livingsimument’ doctriné” Under this
premise, the right to vote was recognised by thaHECin Mathieu-Mohin and
Clerfayt v Belgium(1988) arguing that the text of the protocol elstandividual
rights to vote and to stand as a candidate foonatielection and not only inter-state
obligations. This idea has been ratified in latedgment® and applied inHirst
[57].37

The Court affirmed substantive ideas regardingrtpgbt to vote. It affirmed that the
vote is a right and “not a privilege”, and thatardemocratic state, universal suffrage
“has become the basic principle”, which demandgreesumption [...] in favour of

inclusion” [59]. On the other hand, however, theu@acknowledged that the right to

32.  cf dissenting opinion of Judge Bjérgvinsson3noppola26-8].

33.  This is an interesting issue that must be consiiéoe further research.

34. A3P1 ECHR: “The High Contracting Parties undertdakehold free elections at reasonable
intervals by secret ballot, under conditions whieifl ensure the free expression of the opinion
of the people in the choice of the legislature”.

35.  In Tyrer v The United Kingdonil978) the Court established that “the conventi®m living
instrument which [...] must be interpreted in thehligof present-day conditions [15]". See
Powers, 2006:260-2. See also Lang, 2013:839-4ht Imommittee, 2013:13.

36. SeeMatthews v The United Kingdo(®999);Labita v Italy (2000).

37. The fact that the A3P1 does not state that theiee 9abjective right to vote, and the allegation
of the British government that this case law igrsotiee intentions of the original drafter, have
formed the object of a series of arguments in thé debate about the legitimacy of the
creative activity of the Court. See Joint Committ2@13:13-4.
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vote is not absolute, and in the absence of an esepilimitation clause, it is
nonetheless the object of implied limitations. Dioethe fact that the ECHR lacks a
general clause of limitation of fundamental rigfftst corresponds to the contracting
parties setting those limitations, which ought ®dxcorded a wide MOA due to the
“numerous ways of organizing and running electenadtems” [60-1]. Starting on the
basis of a presumption of universal suffrage [3Bgse limitations must respect some
requirements implicit in A3P1, that the Court inauvgted inMathieu-Mohin[52],
and which have been confirmed in subsequent jud¢gnerhe standard considers
three elements: first, “it has to satisfy itselfaththe conditions do not curtail the
rights in question to such an extent as to impla@irtvery essence and deprive them
of their effectiveness”; second, the limitation rhpsirsue a legitimate aim or proper
purpose; and third, the means employed must nalisgroportionate [62}°

1.3 The purpose

The UK government sought to justify Section 3 RP883 by appealing to the

following abstract purposes:

“preventing crime and punishing offenders and ewmien civic
responsibility and respect for the rule of law bgpdving those who had
breached the basic rules of society of the righh&awe a say in the way
such rules were made for the duration of their secé. Convicted
prisoners had breached the social contract andosiéd cbe regarded as
(temporarily) forfeiting the right to take part ithe government of the
country” [50].

38. Some provisions have explicit limitation clausedjieh is not so in the case of the A3P1
(Barak, 2012:135, 141). Powers (2006:254-8) is wravhen he considers the standard of
limitation of the right to vote is that of “necesgain a democratic society”, which is the
specific standard of limitation of the right to pest for private and family life.

39. See alsdScoppola[104]. See a detailed analysis of the case lawhefECtHR in the analysis
of these elements in Powers, 2006:262-7.
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In a decision essential to understanding the dsitic articulated in following
chapters, as a consequence of the applicationeoM®A doctrine, the Court did not
undertake an examination of the legitimacy of tleveynmental aim&® This was
considered a question of particular flexibility tile context of the broader variations
within the European democratic modétsDespite the reservations expressed, the
Court did not find the aimsper seincompatible with the right” [75].

1.4  The proportionality judgment

Having satisfied the requirement of a legitimategmse, the Court’s ruling regarding
Section 3 was based on a proportionality analysiswever, the Court did not
proceed to examine the measure in terms of theitiwadl formulation of the
proportionality test, this is, in terms of its mal connection and minimal
impairment and the balancing or proportionality anstrict sense, or at least not
explicitly. It did so with reference to ad-hocand specific test, currently known as
the Hirst test.

In the core of the test, the Court considered ttitee “general, automatic and
indiscriminate” [82] deprivation of prisoners’ righo vote is incompatible with the
Convention, appealing to the necessity of a cer@aduation or proportionality
between the measure of Section 3 and the circurossaf the incarceration of
prisoners. The Court followed closely the Chambgu@dgment, which affirmed that
CD was general because it stripped a “large group of people of Wioge”; it is

automaticbecause it applies “irrespective of length of sene of the gravity of the
offence”; and it isarbitrary because its results depend “on the timing of edast

[41]. In the central paragraph of its judgment, @wurt stated that

40. See belowChapter 7 Section II.
41.  This is an argument that is repeated in other jueigis
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“while the Court reiterates that the margin of agapation is wide, it is not

all-embracing. [...] section 3 of the 1983 Act rensim blunt instrument.

It strips of their Convention right to vote a sifjoant category of persons
and it does so in a way which is indiscriminate eTgrovision imposes a
blanket restriction on all convicted prisoners imispn. It applies

automatically to such prisoners, irrespective & lbngth of their sentence
and irrespective of the nature or gravity of theffence and their

individual circumstances. Such general, automatic and indiscriminate
restriction on a vitally important Convention rigimust be seen as falling
outside any acceptable margin of appreciation, vawvevide that margin

might be, and as being incompatible with Articleo8 Protocol No. 1

[82]".

The ECtHR concluded that Section 3 RPA 1983 viddtee right to free elections
because it does not take into account the natutbeobffence and the duration of the
imprisonment in determining the application of CDv other words, the Court
suggested that CD depends on nothing more tham#re fact of imprisonment [77].
Affirming this, the Court left open the possibiligf a proportionate application of
CD, when the legislation considers those factosweler, the Court was cautious in
saying that it is for the legislative authoritie$ e domestic level that must
determine the “means for the securing the rightargateed by the Article 3 of the
Protocol 1” [84]. The use of proportionality did thoonsider the elements of the
proportionality test traditionally outlined by thlioctrine but concentrated on ad-
hoc proportionality examination. However, it can beyaed that the proportionality
test was implicit to thaad-hoctest*?

Three other judgments followadirst. The three of them confirmed the reasoning of
Hirst, including the wide MOA? the legitimacy of the aim of punishment and the

enhancement of civic responsibility and respect tbe rule of law’* and

42. It is however not unusual that the ECtHR did nopleitly apply proportionality in terms of a
structured test. An overview of the case law of tBeurt shows that the terms of the
proportionality evaluation are made ad-hoc to thees. See Legg, 2012:178-81.

43.  Sedrrodl [23]; Greers[110; Scoppola[83].

44.  SeeFrodl [30]; Scoppolg90-2].
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proportionality as the test to be appli®dThey partially differed, however, in the

concrete formulation of the demands of the propouiity test*®

In Frodl v Austria(2010) (hereinafteFrodl) the First Section of the Court analysed a
challenge against Austrian legislation, which disanchises those imprisoned for
more than one year, affirming that it was incomiplatiwith A3P1. According to the

Court:

“Disenfranchisement may only be envisaged for Aeanharrowly defined
group of offenders serving a lengthy term of impnment [28]. [...]
Under theHirst test, besides ruling out automatic and blanketricsns

it is an essential element that the decision orrdr®nchisement should be
taken by a judge, taking into account the particelecumstances, and that
there must be a link between the offence committed issues relating to
elections and democratic institutions” [34].

Frodl was considerably more stringent thatirst, demanding very specific
requirements, and therefore narrowing the MOA “@into vanishing point*® The
confessed purpose of the Court was to “establiskrdranchisement as an exception
even in the case of convicted prisoners” [$5ith this interpretation of thélirst
ruling, the standard of the Court became striatarrowing the options for European

governments to produce a reform in accordance @ifhectations of the Court.

Just afterFrodl, the Fourth Section of the Court decidédeens and M.T. v United
Kingdom(2010) (hereinafteGreeng, finding a violation of the right to free electis

due to the UK government’s delay in implementidigst. However, on this occasion

45.  SeeFrodl [24]; Scoppold93-6].

46. See Joint Committee, 2013:17-9.

47.  This was also the reasoning of the Second SectiGh@mber judgment iBcoppola

48.  Joint Committee, 2013:17.

49.  This exceptional character can be linked to thetriioe that prisoners retain all their rights and
freedoms save for the right to liberty, insofar th&ese are compatible with the fact of
incarceration, as well as the democratic idea timitations on the franchise are exceptional
based on the democratic principle of universal ragfé.
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the Court returned to the idea of not giving anydagance for the required legislative
proposal [113] — not even in relation to the judldintervention and anti-democratic
and electoral offences demandedFrodl. The Court emphasised that the definition
of the policy, within the wide range of alternatsveavailable, rests with the
government [114]. Additionally, it gave the UK gamenent a six-month deadline to

introduce an amendment to Section 3 into Parliarfiet]. >

With Scoppola v Italy No. 82012) (hereinafteScoppola the issue of CD returned to
the Grand Chamber six years aftdirst.>® It was expected for this judgment to
provide a final clarification of how the ECtHR a@dses CD. The Court made an
effort to make its judgment compatible with its yiaus decision while analysing the
compatibility of the Italian regime of CD. The jusgnt claims to be consistent with
the ruling ofHirst [82] but it clearly seemed to be saying tkaodl [34, 71] went too

far.

At the core of its argumentation, the Court usezbaparison between CD in the UK
and its Italian counterpart, arguing that ItaliaD @oes not fall within the category of
“general, automatic and indiscriminate” proposed thg Hirst test but within the
Italian government’s MOA. This effort consideredrdb aspects of the legislation.
Firstly, under the Italian system, CD is appliedyoto some prisoners, so is not
generalas the UK ban is [108]. Secondly, it considersenat elements, namely the
length of the prison sentence (offences resulting sentence of three or more years’
imprisonment) and the nature of the crime commit{eden lesser imprisonment
terms when the act involves an offence againsstage), so it is nandiscriminateas

the UK approach is [105]. Accordingly, what seemmsbe important for the Court is

50. Greensthus returned with strict textualism to thiérst ruling, first, by considering the judicial
declaration of CD desirable but not obligatory. &ed, by finding that there should be a link
between the conduct and the sanction, which caneogessarily be restricted to electoral and
democratic offences, but may consider factors saagthe length of sentence and the nature and
gravity of the offence as relevant variables fortamting proportionality (See Briant,
2011b:281).

51.  For commentaries of the judgment, see Pitea, 2Bb&ter, 2012; Lang, 2013; Jaramillo, 2014.
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that the Italian legislation provides a targeted-brather than as a blanket-b¥n.
Thirdly, the duration of the CD depends on the gmisentence length, so it is not
automaticbecause it shows “the legislature’s concern tausidihe application of the
measure to the particular circumstances of the ga$and, taking into account such
factors as the gravity of the offence committed aheé conduct of the offender”
[106].>® With this qualification, the Grand Chamber exphesdistanced itself from

both Frodl and the chamber judgment 8coppola conceding that not only a court
but the legislator can determine and consider thgiqular circumstances of the
application of CD. Therefore, confirminGreens an intervention by a judge is
desirable but not necessary [97-102]. In addition, mention was made of the
requirement inFrodl of links between the offence with democratic ardctoral

values®

52. See abov&hapter 1 Section 1.2.1.

53.  The element oérbitrarinessit is not mentioned in this case.

54. To understand better what seems to be the last wdrthe ECtHR on the issue of CD,
Scoppolamust be situated within a broader legal framew@R. can affect the right to vote in
several dimensions: the only one in which ltali@gislation is less restrictive of the right to
vote than its UK counterpart is the scope of theasuge; that is, the determination of which
offenders are subjected to the suspension of theiing rights. The Court focused on this
aspect, paying scant attention to other aspectd) as the duration, modalities of application,
sources, and method of rehabilitation of the Italiagislation. Regardinduration, Italian CD
bans serious offenders for much longer whilst thé dystem does not. Every UK prisoner that
is released from prison, independently of the sesiess or nature of the offence and the
length of the imprisonment, returns to their comitybeing able to exercise the right to vote,
while in Italy some ex-prisoners remain disenfrased temporarily or permanently. The
modes of applicatiomre relatively similar because the judge’s papttion does not affect the
applicability of the measure — which as noted bg tlissenting opinion is also automatic — but
determines the gravity of the punishment (the langftthe prison sentence) with which CD is
associated. Regarding tlemurces while the UK legislation is an Act of Parliame(RPA
1983), in Italy the administrative norm that exteritie forfeiture for holding public office to
the right to vote (Presidential Decree No. 223/19Bitks the democratic deliberative input of
a legislative norm. Finally, while UK law permitsu@matic rehabilitation after release,
permanently banned Italian citizens must apply t@racedure that depends upon the ex-
prisoner displaying “consistent and genuine dispddygood conduct” [109]. This comparison
leads to the conclusion that in ti8zoppolajudgment, the Court reduced tlérst test and
therefore the proportionality of CD in relation tite ECHR to the concrete aspect of Hwpe
of CD, and particularly in relation to the lengththe prison sentences to which it is applied.
None of the other aspects of CD seem to be considder, at least, sufficiently considered (See
e.g. Ziegler, 2013; Jaramillo, 2014:43). If the drapis were placed on other aspects, for
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The Court placed great value on the political mapaation of offenders serving prison
sentences shorter than three years, explicitlyrraffig that the key factor for this
decision was the finding that “there is no disenfit@sement in connection with
minor offences” or those which “do not attract ssdes of three years’
imprisonment or more” [108]. The key aspect to Sgtithe ECtHR in this regard
seems to be to “discriminate between less seriodsnaore serious offences® This

might be considered a reversal for prisoners’ 8ghh relation to previous
judgments’® or at least a sign of an inconsistent jurispruéean the right to votg’

In sum, “the extent to which convicted criminalse agntitled to participate in the
electoral process remains uncled?’and the development in recent years has been

unpredictable in the case-law of the ECtFR.

example, the temporary duration of the measure #ra difficulties of the process of
rehabilitation (which has informed, for instanceetUS debate), the results might be different.

55.  Joint Commiteee, 2013:20. See also Gardner, 2012.

56. See e.g. Ziegler, 2012.

57. See the dissenting opinion of Judge Bjérgvinssd8P He argues that theirst andScoppola
rulings are inconsistent because the latter droys o¢f the requirements established by the
former, Italian legislation being as “automatic” @K legislation. He also notes that there is no
examination of the circumstances under which the AM® to be conceded to the Italian
Government, as there was Hirst (see also Lang, 2013). Pitea (2012) puts greathasig on
the fact that the ECtHR iHlirst examines British legislatiom abstracto,whilst in Scoppola
the Court proceeds “without examining whether tbluson adopted would lead to respect of
proportionality in each and every case”. The indstecy between the cases, according to
him, can be explained in terms of an “Unsolved Temsbetween “Individual” and
“Constitutional” Justice”. Yet more sceptical is lshovic (2013), who suggests thatoppola
is a case of strategic judgment, “hardly a decidionn out of principle”, in which the ECtHR
“has no desire to diminish its own authority by owding Hirst”, but concedes that its
demands went too far, therefore granting the Unké&ugdom the possibility to comply with
Hirst by passing “essentially cosmetic changes” to theasponding legislation.

58. Jaramillo, 2014:41. AfteBcoppolatwo chamber judgments have contributed to contitimst
as the leading case on CD before the ECtHR. They hlaowever, continued casting doubts on
the consistency of the Court case-law. In the abfjuenore importanSoyler v Turkey2013),
the Second Section of the ECtHR applied kiest test to the case of suspended sentences. In
this case a prisoner was released from prison obgiion but was still affected by CD until
the end of the period of the original sentence [38ie Turkish government argued that the aim
of CD was “encouraging citizen-like conduct” andhadilitation, and the Court following Hirst
affirmed that such an aim was nper seincompatible with A3P1 [37]. In relation to the
proportionality of the measure, the Court confirmtédt judicial intervention is not essential
but “in principle, likely to guarantee the propanility of restrictions on prisoners’ voting
rights” [39]. The Court also confirmed that a blahlban, such as that affecting prisoners in
Turkey, is indiscriminate because it “does not take account the nature or gravity of the
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2 Canada: Sauveé v Canada No. 2 (2002)

The Supreme Court of Canada dealt with CD in 1%$93king down a blanket ban on
prisoners voting irauvé v Canada No. (1993)%° The Court briefly stated that the
contravention of Section 3 of the Canadian ChaofeRights and Freedoms by the
Canada Election Act 1985 was not justified accogdio the limitation clause of
Section 1 but had been “drawn too broadly and failsneet the proportionality test,
particularly the minimal impairment component okttest”. AfterSauvé v Canada
No. 1 (1993), the Parliament responded by enacting a pesvision, this time
narrowly tailored. This became the subject of a r@se,Sauvé,n which the Court
considered the constitutionality of the new CD psown of Section 51(e) of the
Canada Election Act 2000, which denied the rightvtde to “every person who is
imprisoned in a correctional institution servingentence of two years or more”. The

Court, in a judgment of extraordinary depth andlquaruled that the provision was

offence, the length of the prison sentence [...]h individual circumstances of the convicted
person” [41]. However, the Court inSoyler does not explicitty condemn the
disenfranchisement of convicts with suspended prisentences, but makes references to the
non-serious character of the committed offence [@dd its insufficient link with the sanction
of CD [45]. InAnchugov and Gladkov v Rusgi2013), the First Section of the Court sustained
that the fact that CD is laid down in the Considuat (article 32.3) rather than in an act of
Parliament is not an impediment to declaring theompatibility of the Russian blanket ban
affecting all prisoners with the A3P1 applying thiérst test. Interestingly, according to the
Court, the compliance with the ruling “can be acfei@ through some form of political process
or by interpreting the Russian Constitution by toenpetent authorities” [111]. In a third case,
McLean and Cole v United Kingdo(013), the Fourth Section of the Court confirntbdt the
protection of the right to vote of the A3P1 doeg eatend to referendums [31-33] and local
elections [26-30] but only those elections “condéegnthe choice of the legislature” [32],
hence, only parliamentary elections. It dismisseith that argument, the claim against the
exclusion of those in prison from be part in thethish independence referendum (see Section
3, Scottish Independence Referendum (Franchise)28dt3). Tickell (2014) notes that the
nature of an independence referendum could begrgted as determining “which legislature
Scots will be governed by in future. It may not dechoice about the individuals who will
constitute the legislature but [...] a referendumindependence has a much closer connection
to the issues attracting protection of A3P1” (293).

59.  See Joint Committee, 2013:20.

60. Previous cases anticipated that the prisoners’triglvote would eventually be asserted by the
Supreme Court of Canada. Bauvé v Attorney-General of CanatB991) (Ontario Court of
Appeal) andBelczowski v The Quedii991) (Federal Court), the courts ruled that bhenket
ban affecting all prisoners was unconstitutionabtiB decisions were appealed before the
Supreme Court, which confirmed that the legislatieas unconstitutional.
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unconstitutional because the limitation of the tigh vote was not justified under
Section 1 of the Charté&t.

2.1 Deference

The main disagreement between the majority anddiksenting vote irSauvéwas
concerned with the margin of deference that therCaowst grant to the parliament to

decide on this kind of issue.

The majority vote affirmed that “[t]he right to v@is fundamental to our democracy
and the rule of law and cannot be lightly set asldmits on it require no deference”
[9]. This is true, the Court affirm, even for thegislative regulation of issues in
which social and political philosophies can reasdypalisagree, as was pointed by
the influential dissenting vote in the case of G&cepting this argument would lead
to “reverse the constitutionally imposed burderjustification” [10], whose function

is to require justification for the limitation ofdse rights, and more so when the right
is the “cornerstone of democracy” and has been exdnom the notwithstanding
clause of Section 33 [12-4]. It is precisely in gbecases, in which the legislative
choices threaten to undermine the foundations af garticipatory democracy

guaranteed by th€harterthat the courts must be vigilant” [15].

2.2  The right to vote and the source of the proport  ionality test

The legal basis of the plaintiff claim in this casas that CD infringed the right to
vote expressly laid down in Section 3 of the Chart&very citizen of Canada has
the right to vote in an election of members of tHeuse of Commons or of a

legislative assembly and to be qualified for menshgy therein”.

61.  The bibliography regardin@auvé v Canada No. (1993)and Sauvé,and the Canadian legal
debate on CD includes Manfredi, 1998; Hampton, 1238&; Schafer, 1999; Brown, 2003;
Parkes, 2003; Manfredi, 2007; Manfredi, 2009:26@Bxton & Lardy, 2010.
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The standard of scrutiny for the limitation of fuardental rights has been built upon
Section 1 of the Charter, which states that rigires only subject “to such reasonable
limits prescribed by law as can be demonstrablyifjesl in a free and democratic
society”. The standard test was settled in R v @4k886), and recalled iSauve
where the Court ruled that the government must shoth a pressing and substantial
objective (proper purpose) and the proportionatifythe measure, in particular, that
the measure is “rationally connected [with the chjg2], causes minimal impairment,
and is proportionate to the benefit achieved” [The fact that the government
conceded that the CD provision violated the righttte [6] increased the burden of
proof borne by the government, which had to demanst(“to satisfy the reasonable
person” [18]) that the limitation was justified ugrdthe test [10].

Especially regarding the element of a proper puepelement, the Court set a high
standard of justification. The purpose of CD canmat “trivial” and cannot be
“discordant with the principles integral to a fraed democratic society”. Therefore,
the purpose must satisfy a standard of importarfea ta simple majoritarian
preference to abolish a right” would not satisfyddhat would be satisfied when what
is sought is the protection of other competing t8gf20]. The required purpose must

therefore be “pressing and substantial”.

2.3 The purpose

In the absence of a specific problem that CD walsl he resolve, the government
stated that CD pursues two broad objectives: fifist,enhance civic responsibility
and respect for the rule of law”, and second, “toyde additional punishment or

‘enhanc|e] the general purposes of the criminattan’ [21].

The Court expressed its concern regarding the edffgrurposes. First, it noted that

there were doubts regarding “how much these goetisatly motivated Parliament”,

56



A JUDICIAL TREND

however, it proceeded to analyse the governmentggsal [21]. Second, the Court
conceded the legitimacy of the purposes, notwitiditag that such “[v]lague and
symbolic objectives [...] almost guarantee a pusitanswer to this question” [22] and
that the purposes had not been “precisely defirmedssto provide a clear framework
for evaluating its importance” [23f. The Court emphasised that it did not
straightforwardly dismiss the government objectiveserely for prudential

considerations [27].

The Court inSauvérejected the government’s argument at a later staigine level of
the rational connection, but from the analysishd &ims offered, it can be concluded
that the Court did not consider any of the purposesined by the government as

‘pressing and substantial’.

2.4  The proportionality judgment

The Court analysed the proportionality of CD inatedn to each of the alleged
purposes, concluding that they lackeda#ional connectionwith the legal provision
of the Election Act 2000. The government claimedttdepriving prisoners of the
right to vote advanced the first purpose, respecitlie law held by both the inmate
and the community in general, by arguing: firs@attit sends an “educative message
about the importance of respect for the law”; aadond, that it avoids demeaning the
political system. CD advances the second purposéhat it imposes a legitimate
punishment “regardless of the specific nature @ dfifence or the circumstances of
the individual offender” [29].

The answer of the Court went so far in philosophazgument as to label strange the

empirical issue that the government put forwardgd&tding the first argument, the

62. Regarding the argument of the Court in relationh® possibility of offering abstract values for
the purpose of the limitation of rights, see Brow003:309-14.
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Court reasoned by explaining that the premises aichwrespect for the law in a
democratic society such as Canada are built cabeaised to argue that depriving
suffrage reinforces that same respect for the lemfact, the opposite is the case,
according to the Court. A “[b]Jad pedagogy”’, which“more likely to harm than to
help respect for the law” [30], “anti-democratic damternally self-contradictory”
[32] and running against the Canada commitmentthe ‘inherent worth and dignity
of every individual” [35] were the categorical tesrm which the Court referred to the
argument. Similar categorical statements were usedismiss the complementary
arguments about enhancing civic responsibility [3IMhe failure of the argument of
respect for the law, therefore, was based on tkeliiood that CD will “send
messages that undermine respect for the law andocd®ty than messages that
enhance those values” [4%].

In regard to the argument that “allowing penitentimmates to vote ‘demeans’ the
political system”, the rational connection betwethiat purpose and the provision,
according to the Court, is based upon the inadilissi“ancient and obsolete”
premise that prisoners are in a sense unworthyhefréspect or dignity deserved by
every citizen able to participate in the electiof&/, 44]. In this way, both
justifications failed the rational connection te&inally, the Court considered the
diverse penological functions that CD can perfoooncluding that the ‘additional’
punishment effect claimed by the government wasaomivincing®® All punishment
functions were already either covered by imprisonmer could not be rationally
expected to be performed by CD [48-50]. Thus, ag#die measure fails the test of

rational connection.

Even when the Court found the failure of the prajpmality test at the first stage, it
evaluated the provision under the other elementb@testa fortiori, also concluding

that it would fail to pass them. Regarding the mmal impairment test (necessity), the

63. See the analysis of the argument in Plaxton & La&D10:106-12.
64. For a complete analysis of this functions, see Wwaldapter 5
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Court considered that the provision was not onlgremclusive but that there was no
clear standard by which to assess the measure. iEvteis taken for granted that the
purpose of the measure is to affect only seriouenofers, there is a lack of
justification regarding necessity. The Court quaséid what ‘serious’ offender might
be taken to mean and how a line that separates tfésnders from ‘minor’ offenders
can be rationally drawn, and, second, what makescttegory of serious offender

different from minors offenders in such a way asdstrict their right to vote [54-5].

Finally, assessing proportionality in the strichse, the Court, pointing out problems
affecting democratic legitimacy [31, 58], the rehiastive function of prisons [59]
and a disproportionate impact on the aboriginalypagon [60], concluded that “the
negative effects of denying citizens the rightsvite would greatly outweigh the
tenuous benefits that might ensue” [57].

Sauvéis an important judgment maybe because it set rgninaentative standard

relatively high. It is full of arguments relative the protection of democracy and
fundamental rights, which frame its progressivecoute in a reasoned and principled
way. Finally, the substantive arguments offeredttoyy Court are organized in terms

of the proportionality legal method.

3 South Africa: Minister of Home Affairs v NICRO (2 004)

The South African Constitutional Court handed dopdgments in 1999 and 2004
striking down CD legislation. The Court first codsered the issue irAugust v

Electoral Commission(1999) (hereinafterAugusj), in which the absence of a
prisoners’ voting system was imputed as an unctuigihal inaction. Five years

later, the issue was revisited in the NICRO judgtmetere the new legislation,
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which deprived all prisoners with the exceptiontlmdse who had a right to fine, was

considered unconstitution&.

The Interim Constitution of 1993, in transition fmothe apartheid regin&,did not
disenfranchise prisoners, but Section 16(d) of Ehkectoral Act of 1993 prescribes
CD for those sentenced without option of a finettoe crimes of murder, robbery and
rape. This disposition was rapidly amended in 1@94llow all prisoners to vote. The
final Constitution of 1996 did not settle any sg&cprovision in relation to CD. The
Electoral Act of 1998 stipulates a number of catezoof persons disqualified from
voting, among which prisoners were not includedisTiB the legislative scenario in

which the first case was analysed by the recerstgl#ished Constitutional Codft.

3.1 August v Electoral Commission (1999)

The Court in August dealt with the inaction of the Electoral Commissiathe

administrative service in charge of implementing tklections, in providing a
mechanism of voting for prisoners. The defencehef Commission was mainly based
on the argument that prisoners are allowed to \tethey cannot physically do it
due to a fact (the imprisonment) that depends @ir tbwn misconduct and not on
some action of the Commission [20]. In order to lakp why it had not provided a

system of voting and registration for prisonersg ommission argued: first, that to

65. OnAugustandNICROjudgmentsand the South African legal debate on CD, see Mungh &
Sloth Nielsen, 2009; Plaxton & Lardy, 2010; AbeB813.

66. Muntinhgh and Sloth Nielsen (2009) explains tha thscussion about CD was carried out in
the context of the transition from the apartheidinge, with the first democratic election taking
place in 1994 under the framework of the Interimn€titution (succeeded by a final
Constitution in 1996). Three general considerationsst therefore be taken into account. First,
imprisonment was one of the apartheid regime’s miaais of social control. Second, many of
the anti-apartheid political prisoners later becaimgportant politicians and were actively
involved in the negotiations around the draftingtloé Constitution (224-5). Third, criminality
has been described as one of the main social prabli®r the post-apartheid governments
(238-41). Consideration of these three factors makeasier to understand the evolution of the
ambivalent public attitude towards prisoners’ vgtin South Africa.

67. See Muntinhgh & Sloth Nielsen, 2009:229-31.
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do so would involve “immense logistical, financiahd administrative difficulties”
[13], and second, that this kind of special votmgchanism should be reserved or
preferably implemented to help other categoriegpefsons physically deprived of
their vote (such as expatriates, poor inhabitahtemote areas) [8, 36F.

The Court answered these arguments peremptorilgthiing the general principles
that “the vote of each and every citizen is a badfelignity and of personhood”
[17],°° prisoners retain all those rights not expresslgriked by the legislature [18],
and therefore the Commission had breached the G@otish by failing to protect the
right to vote whose “very nature imposes positibéigations upon the legislature and
the executive” [16]° It stated clearly that “[tlhe question whether i&gtion
disqualifying prisoners, or categories of prisondram voting could be justified [...]
was not raised”, but also that the judgments “sdaudt be read [...] as suggesting
that Parliament is prevented from disenfranchistegtain categories of prisoners”
[31].

Just four years afteAugust the government passed the Electoral Law Amendment
Act 2003 that banned from voting all those priseneithout the option of a fine. The
Court analysed that amendmentNBCRQ The Court closely followe&auvéwhen

dealing this time with the provision explicitly @isfranchising prisoners.

3.2 The right to vote and the source of the proport  ionality test

The legal basis of the constitutionality judgmentthe case of South Africa was
relatively simple to demonstrate. The Constitutexpressly laid down the right to
vote and conferred it universality in Section 1943) “Every adult citizen has the

right [...] to vote in elections for any legisla#ivbody established in terms of the

68. Regarding this arguments, see belohapter 3 Section V.2
69. See belowChapter 6§ Section lll.
70. Regarding these aspects of the right to vote, sé@wbChapter 6,Section Il1.2.
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Constitution, and to do so in secret”. Additionalthe principle of “universal adult
suffrage” is part of the fundamental values of @enstitution prescribed in Section
1(d).

The right to vote lacks a special limitation clau$ais is not seen by the Court as an
indication that it is an absolute right, but rathkat it is governed by the general
limitation clause of Section 36 [25]. This sectiefipulates a complex standard of
limitation in which the limitation has to be botheasonable and justifiable in an open
and democratic society based on human dignity, leguand freedom” and
proportional. The detailed account of proportiohalimplies that any limitation
should consider all relevant factors in “a balagciof means and ends” [37], the
guidelines for which are in Section 36 and includlee nature of the right; the
importance of the purpose of the limitation; theuna and extent of the limitation;
the relation between the limitation and its purpoaad less restrictive means to

achieve the purpose”.

3.3 The purpose

The Government offered an argument for the purpidsthe legislation based purely
upon instrumental reasons that tended to repeaartfpement ofAugust’* That is, it
argued on the grounds of logistical and financiatonvenience and the need to
prioritize other citizens unable to exercise thghtito vote in accessing additional
resources, adding, however, the threat that prisometing poses for the integrity of
the process [45]. The government also mentioned #flawing prisoners to vote
would suggest that it was being soft on crime, whsr the message sent by

government policy should be “one of denouncingadhme” [139].

71. See belowChapter 3 Section IV.2.
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The Court refused to accept the logistical argundhrd to the absence of evidence
[49]. It also argued that existing alternative noeth of voting could be used to
provide prisoners the opportunity to exercise thaghts. The additional argument
about being seen to be soft on crime was addresgbdrony by the Court: “It could

hardly be suggested that the government is entittedisenfranchise prisoners in
order to enhance its image; nor [...] in order ¢orect a public misconception as to its
true attitude to crime and criminals” [56]. However, the Court viewed the

government’s aim in a better light when it recoguighat

“at the level of policy it is important for the gersnment to denounce
crime and to communicate to the public that théntsgthat citizens have
are related to their duties and obligations aszeits. Such a purpose
would be legitimate and consistent with the proms of Section 3 of the
Constitution” [57]°

However, the Court pointed out the omission of amgvelopment of such an
argument and the lack of information to supportint the submission of the
government. At the end, the Court decided the casserting that the government
failed to provide “sufficient information beforedhCourt to enable it to know exactly
what purpose the disenfranchisement was intendedetge” [65]. It did so after
recognising that Section 36 of the Constitution damere it followedSauvé is
compromised by a high standard for the limitatidrrights that requires, on the one
hand, considering the importance of the infringeghtr and, on the other hand, the
“importance and effect of the infringing provisiof837]. Considering the blanket ban
of all prisoners without the option of a fine, tB®urt expressed the impossibility of
balancing the impact of the intended purpose upumnright because of the lack of

empirical information [67].

72. See belowChapter 7 Section 1.3.
73. See belowChapter 5 Section II.
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The Court therefore did not apply the rest of thhepprtionality test in this case.

However, it is important to note that the governimargued that the law was passed
in accordance with the ruling ddugustthat required a parliamentary provision for
CD. In addition, the fact that the new provisiosehfranchised only those prisoners
without the option of a fine was an exercise ingiog commensurability between the
seriousness of the offense and the measure ap@gethe dissent vote pointed out
[125].

The judgment reiterates the importance of the rightvote, the survival of the
fundamental rights of prisoners during their in@ation and the requirement that
limitations must be rationally motivated and met thtandard of proportionality.
However, the ruling did not exclude the possibilityat a future legislative attempt to

disenfranchise prisoners could be found constingidy the Courf?

4 Australia: Roach v Commonwealth (2007)

In 2007, the High Court of Australia handed doRoach declaring the Electoral and
Referendum (Electoral Integrity and Other Measurds} 2006 contrary to the
Constitution’® This legislation had introduced a complete banpeisoners’ voting

for the first time in Australian histor{f. The previous legislation, the Electoral and

74. See Muntinhgh & Sloth Nielsen, 2009:235.

75.  This legislation only affects voting rights in fadé elections. The legislative power of each
state has the competence to determine the frandhis#ate elections (See Redman al,
2009:168-9; 175-6).

76. CD was introduced in Australia by the Uniform Fraise Act 1902, which denied the right to
vote to those sentenced to a year of imprisonmemdrgger (Section 4). Since CD was limited
to the period of imprisonment; it did not affecbd® who had already served their sentences
(See Orr, 2003:1-2. See also Rednedral, 2009:168-9). In practice, however, inmates actual
voting was an unusual phenomenon due to the broablsence of mechanisms that enabled
such a practice (See Redmeamnal, 2009:175). It was only in 1984 that a reform he urrent
Commonwealth Electoral Act 1918 re-drew the bougpdar federal elections (Australia has a
federal constitution) to disenfranchise those sgg\a sentence of five years or more.
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Referendum Amendment (Prisoners Voting and Otheasvees) Act 2004, deprived

only those serving sentences of three years or ffore

In Roach a revolutionary decision for Australian standaafsjudicial review, the
Court argued that the complete ban of prisonersngofof the Electoral Act 2006)
was incompatible with Sections 7 and 24 of the Aalsgin Constitution, which
implicitly enshrine the right to vote and universsliffrage. The argument was
constructed on the basis of the lack of a subsihinéiason for total exclusion, and
complemented by arad-hoc standard based on the seriousness of the offence.
However, the Court ascribed considerable importaiocéhe right of the legislative
power to limit the franchise and, therefore, uphtie previous legislation, which
only deprived those prisoners serving sentencessésious offences, although the
plaintiff's argument maintained that both legistats were unconstitutiondf.

4.1 The right to vote and the source of the scrutin vy test

The legal basis of the right to vote and the ppreiof universal suffrage has been
one of the most problematic issues of Australiamstidutional history, because
neither is explicitly stipulated in the Constituticand Australia has no charter of
rights/® Section 7 and 24 of the Constitution prescribet thee members of

Parliament are “directly chosen by the people”, datnot explicitly recognise any

protection of the right to vote or determine whoaisle to participate in elections.

77. Section 93(8)(b), in which that general rule isabdished, is complemented by Section
93(8)(c) that ban permanently those who have bemvicted of treason or treachery. See
Redmaret al, 2009:169-71. See also Orr & Williams, 2009:127.

78. The bibliography abouRoach,and the Australian legal debate on CD includes Q898;
Ridley-Smith & Redman, 2002; Orr, 2003; Davison020 Fitzgerald, 2007; Guttman, 2007;
Orr, 2007; Brown, 2007; Redmaat al, 2009; Orr & Williams, 2009; Edgely, 2010; Plaxtén
Lardy, 2010; Hill & Koch, 2011.

79. See Redmaret al, 2009:171-5. See also, Orr, 2007; Davison, 20@:MHill & Koch,
2011:214. For more detailed analysis of the doetdand case law on the legal basis of the right
to vote in the Australian Constitution, see GuttmmafA07:300-310. See also Orr & Williams,
2009:124-7.
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Therefore, any challenge to CD “would involve théghl Court determining who

constitutes ‘the people®® under those constitutional provisions.

The Court inRoachdefended the perspective of a historical constatutn which the
right to vote has been stipulated and linked to #ifi@rementioned sections as an
implicit right, attached to the structure and thextt of the Constitution through
historical circumstances that include, fundamemtaihe legislative development of
the electoral system [5]. The legislative power ttHas contributed towards
delineating and guaranteeing the right to votehim €onstitution is, on the one hand,
limited by the implicit constitutional right andnahe other hand, is (and has been)

entitled to define exceptions to it [7.

Those exceptions, however, cannot be arbitraryy teleould be rooted in some
“substantial reason” [8], “compatible with the m@nance of the constitutionally
prescribed system of representative government”].[8bhe Court devoted

considerable effort to affirming that the standafdreview in this case cannot be
equated to that applied by foreign jurisdiction$,[17]. In the case of Australia, the
judicial review is limited to assessing the ratibsannection between a substantial
reason and the actual legislative interventionha infringed right, leaving aside a
minimal impairment requirement and therefore defgyto the Parliament to greater

extent®?

4.2  The purpose

The proper purpose, or ‘substantial reason’ inwloeds of the Court, can be located

in the argument that “serious offending represesisch a form of civic

80. Redmaret al, 2009:174.

81. This ambivalence is based on the absence of a erthaft rights, and on the Australian
majoritarian culture that attributes great resptctiecisions of the legislator on the basis of
parliamentary sovereignty (Hill & Koch, 2011:21417).

82. See Hill & Koch, 2011:215.
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irresponsibility that it is appropriate for parli@amt to mark such behaviour as anti-
social and to direct that physical separation ia tbrm of loss of a fundamental
political right” [12]. This is closer to a punitiveational and therefore constitutes a
move away from the idea of ‘electoral integrity’ ggested by the title of the
challenged amendment (Electoral Integrity). The £eureasons for moving away
from the idea that CD is an additional punishmerg aontextual to the federal
structure of the country: federal law cannot punsthte crimes. The Court, after
weighing up these elements, stated that censuserodus offences can be considered
a substantial reason, thereby opening up the quesfithe rational connection of the

measure in relation to the aifh.

4.3  The proportionality judgment

Given that the notion of seriousness was preseedl in the legislative purpose,
the rational connection test was constructed inhstezrms that it was limited to
express the defective distinction between minor aedous offenders. Following
Hirst, the Australian High Court asked Parliament tovshregard for “the nature of
the offence committed, the length of the term ofpirmonment imposed, or the
personal circumstances of the offender” [84]. Thenket ban of the 2006 Act did not
satisfy such a test, in contrast to the previousvigion that banned only those

offenders sentenced to three years of imprisonraentore.

If it is true that the outcome of the judgment ssrehow positive, as an open critic of

CD states, “[tlhe result of the Roach case is ttoeee that the Commonwealth

83. According to Redmart al (2009), the legislative debate of the amendmenrdg marked by a
punitive atmosphere but no argument “beyond thecmirse, it is bizarre they can vote” (178)
was offered. In their analysis of the legislativebdte they conclude that no serious argument
about electoral integrity are made; no weight igegi to the values of citizenship, human
rights, participation or democracy; no attentionpesd to the international law obligations of
the county or to the comparative law; or the rehtdiive effect of the measure (177-83).
Finally, they observe that the enactment of thisvision “might be seen as a form of wedge
politics” (184).
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Parliament is only subject to relatively minor condional restrictions when limiting

the franchise particularly when compared to ovesdegal systems®

5 Hong Kong: Chan Kin Sum v Secretary for Justice (  2008)

The case of Hong Kong can be used as a proof thatttansnational judicial
discourse in analysis is advancing in other jukdidns. Moreover, it is also useful in
that it demonstrates how as the trend advanceslsi reproduces underlying

principles and outcomes but also shortcomings.

In Chan Kin Sumhanded down in 2008, the High Court of Hong Kalegided a case
of judicial review on CD® The legal provision in question, Section 31(1)émd
53(5)(a) and (b) of the LegCo Ordinance, deniedrtpbkt to vote and to register as a
voter to all those serving a prison sentence, &odd who have received a suspended
sentence. Remand prisoners, not affected by thadayuestion, were unable to vote

due to the lack of mechanisms.

The right to vote is clearly entrenched in Artidé of Hong Kong Basic Law and
reiterated in Article 21 of the Hong Kong Bill ofights. According to the Court, it is
not an absolute right [55-61] but can be the obpclimitations if its restriction is

justified by the Government [79-81] in accordanciéhwhe proportionality test [63-
74]. Regarding the legitimate aim element, the €éamnd that “prevention of crime,
incentive to citizen-like conduct and enhancingilaigsponsibility and respect for the
rule of law” could be considered a legitimate ai®8,[95-7].

84. Hill & Koch, 2010:216. See also Orr & Williams, 20024,
85. SeeChan, 2010. For an account of the situation @han Kin Sumsee Chui, 2007.
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When moving to the rational connection and propordlity element, the Court in
Chan Kin Sumrelied heavily upon theHirst test advanced by the ECtHR.It
sustained as a key aspect of the proportionaliglyams that “the nature and gravity
of the offence and sentence in question as welthasculpability and individual
circumstances of the prisoner must be relevant idenations” to assess if CD can
achieve the declared purpose; “a blanket ban atal tisenfranchisement simply
does not take into account those matters” [116jet,ahe Court emphasised how the
exclusion of short-term prisoners may be consideadaitrary [120-8], concluding
that “the general, automatic and indiscriminateriegson of the right to vote and the

right to register as an elector cannot be justifiader the proportionality test” [164].

The Court however, taking elements frddauvéand NICRQ also focused on the
potentiality of CD to prevent crime [139] and intieize citizen-like conduct and
respect for law [140-1], concluding that it cantat affirmed simply “using common
sense and experience in life”, due to the abserfceoocrete evidence in that
direction [145]. RecallingAugust the Court concluded by affirming that it “is not
suggesting that some form of restrictions on voticennot be imposed by the
legislature against those in jail”, but those riesitons must be “compatible with the

constitutional rights of prisoners to vote” [165].

[ ANALYSIS

1 The claim of a judicial trend

In commenting upon these judgments, some literaha® suggested that they form
part of a transnational trend on CD, which is pgdlinational legislations towards a
position that is more democratic and respectfulunfdamental right&’ In the words

86. See above, Section 11.1.4.
87. See Morgan-Foster, 2006; Ispahani, 2009; Plaxtoiha®dy, 2010; Ziegler, 2011. See also
Nunn, 2005:776-81; ACLU, 2006; Macdonald, 2009:13®@uer, 2011; Munn, 2011:224.
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of Ruvi Ziegler, for instance, there is “an emexgiglobal jurisprudential trend that
increasingly views disenfranchisement as a susgeattice and subjects it to
searching judicial review®® Notwithstanding the particularities of the judgren
this view identifies “a clear trajectory emergeswé&rds expanding convicts’
suffrage”® They do this facing the same kind of problem aratimated by the same
class of premises, leading to a rationalisationnafional legislations according to
democratic and fundamental rights standaPdéudvig Beckman adds that “is
tempting to infer [from those rulings] that a neansensus on the importance of the
right to vote is emerging among the court§This trend has been acknowledged by
the courts. InChan Kin Sumthe latest of the judgments, the Court self-conssy
refers to this discourse, explicitly sustaining ttHéhe modern trend is against
disenfranchisement” [110F.

Different authors elaborate the particularitiestiois trend. Substantive, formal and
consequential elements can be distinguisielaxton and Lardy have pointed to
some similarities between the judgments that caddport the claim of a judicial
trend® First, all of the judgments struck down CD legigla. That is, each judgment
scrutinized the legislation and concluded that spchctice was being exercised in
terms incompatible with fundamental rights. In dpiso, the courts led the way

towards the configuration of a more lenient CD fegion ”® Therefore, at leagirima

88. Ziegler, 2011:202.

89. Ziegler, 2011:212.

90. See Ziegler, 2011:222-3. See also Beckman, 2013:64.

91. Beckman, 2013:64.

92. See alsdcoppola[95].

93. See Plaxton & Lardy, 2010:104-30. See also Zieg?€1,1:227-33. An exhaustive analysis of
all the arguments offered by governments in termproportionality is carried out by Robins,
2006:179-94.

94. See Plaxton & Lardy, 2010. They limit their aspioats, but there is still an underlying
common discourse when they “show that, althoughatheve decisions reflect different modes
of reasoning when confronted with legislation disanchising prisoners, several common
themes run through them” (102).

95. See also Ziegler, 2011. For an analysis of the émgntation of the courts’ decisions, see
Ispahani, 2009:46-50. Every government and parliamwith the exception of the UK has
implemented the ruling of the Courts.
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facie, the respect for fundamental rights and democrptiaciples does not only
constitute the political background of the judgnsehtt also the goal pursued and to

a certain extent achieved by the action of the tolir

Second, the argumentations and opinions of thetsozontain similar themes, and
governments appeal to the same group of objectwe=n trying to justify thestatus
quo against the constitutional challenyeRelated to this, it is observed that the Court
makes frequent references to international docusiemind comparative sources,
especially to other courts addressing the samel@md In this regard, and going
further, Ziegler identifies certain substantial fues that allow one to speak of a
unity in the courts’ treatment of these cases. Wieaterms a transnational discourse
on the legality of CD appeals to two backgroundredats which informed the courts’
decisions: “The democratic paradigm plays a sigatfitly greater part in these

96. In addition to the direct effect of striking dowadislation in the jurisdiction in which it has
been successfully applied, a transnational dis@uray also operate by means of producing an
influence in other jurisdictions, such as the US,which a reluctance to analyse this issue
predominates and radical versions of CD continubda@ractised. According to the estimation
of Morgan-Foster, those forms of radical CD coutit be allowed by the standards settled by
the judicial trend. This is the main argument of fglan-Foster (2006) and the implicit
argument in Ziegler (2011), when he notes, on the lsand, that the judicial trend has led to a
rationalisation of CD and, on the other hand, thamerican participation in this ‘common
enterprise’ is noticeably absent” (222). See atgmahani, 2009:34-5.

97. See also Ispahani, 2009:35. This idea may justdbated to the common cultural and legal
background of those countries in which the argumdwive been used and themes considered.

98. This dissertation does not develop any argumentedbaen general international law
instruments. See Ziegler, 2011. See also Nunn, 20M#edonald, 2009; Lang, 2013; Redman
et al 2009:186-95; Wilson, 2009; Ghaelian, 2013; Abel#913. See alsoUniversal
Declaration of Human Righ€1948), article 21vis-a-visarticle 2;International Covenant on
Civil and Political Rights(1966), article 25is-a-visarticle 2; TheAfrican Charter on Human
and Peoples’ Right§1981), article 13American Convention on Human RighH{i969), article
23; European Convention on Human Righ{950) and the-irst Protocol to the Convention
for the Protection of Human Rights and Fundamertededoms(1954), article 3. Especially
interesting in this regard are the reports of themdn Rights Committee about the
International Covenant on Civil and Political Right1966). For a detailed review of the
reports about these international instruments festusee Ziegler, 2011:245-7.

99. See Ziegler, 2011:233-5. See also Ispahani, 2009:B88 cross-references between the Courts’
judgements are interesting to note. $auvé there are references fugust[35, 44, 58]; in
NICRQ, there are references 8auvé[61-3, 66, 115, 149];]; irHirst, there are references to
Sauvé[24-7, 43]; inRoach there are references Hirst [15-17, 100, 163]Sauvé[13-7, 18-9,
100], andNICRO[163]; in Chan Kin Sumthere are references ltirst [75, 88, 90, 96, 99-108,
150-1, 165],Sauvé35, 91, 96, 141-2, 158-62NICRO[146, 180], andkoach[88, 118, 135].
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judgments than in parallel American CD jurisprudenas does the notion of convicts
as rights-holders*® The first element engages with a democratic thigkin which
the right to vote is inserted as a central comptn€ne judicial trend is premised by
the idea that universal suffrage guarantees aikemts a voice in the democratic
process and the right to vote is the ‘cornerstasfeparticipation in a representative
democracy that aspires to the ideal of the selfegpment of the people. The vote,
therefore, should not be treated as a privilegeratiter as a fundamental righit. The
second element is referred specifically to the acds€D, and it supports the idea that
prisoners are and must remain included in the spbéthe right holders. According
to this perspective, the prisoners are in princigéy deprived of the right to liberty.
The deprivation of any other right, when demandead pbison security or other
consideration, must be equally justified in term$§ wght standards®® The
consequence of this doctrine is that CD is seea pgma facie violation of the right
to vote and therefore must be subjected to congiital review, and it is the

government who must demonstrate that this prim&faiolation is justified:*®

Third, all of the courts solved the case by apgyanjudicial review test related to the
notions of proportionality when judging whether t8® statute is compatible with
the constitution or human rights instruments. Tlegal methodology involves two
aspects. On the one hand, the starting point inh&se cases has been that CD is a

case of the ‘limitation’ of a constitutional or ham, and therefore must be subject to

100. Ziegler, 2011:222. See also Ispahani, 2009:35.

101 See Ziegler, 2011:223-6. See also Orr, 1998:55a5t@&h, 2006:449; Guttman, 2007:310.

102 See Ziegler, 2011:204, 226-7. Also, Cholbi, 200384 Foster, 2004:14-5; Easton, 2006:449;
Guttman, 2007:310. British jurisdiction recognizdss principle inRaymond v Honey1980),
while it was held that “prisoners retained all tivights that are not taken away either
expressly or by implication” (Foster, 2004:14-5).

103 See Ziegler, 2011:202. An example of this doctriam be observed when Roachthe Court
affirmed: “[p]risoners who are citizens and membefghe Australian community remain so.
Their interest in, and duty to, their society atsl governance survives incarceration” [84]; or
in Hirst when the Court affirmed: “prisoners in general ¢oné to enjoy all the fundamental
rights and freedoms guaranteed under the Convestwa for the right to liberty” [69].
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judicial review applying a scrutiny te§¥ On the other hand, they apply
proportionality, or a similar mean-ends form of gany test, to assess the

constitutionality or compatibility of legislativenierventions in voting rights.

2 Differences and similarities of the judgments

Having elements in common, the judgments also dispiportant differences that
can contribute to a better understanding of theutcomes and their future
perspectives. On the one hand, they differ in tteesnchment of the right to vote, the
standards of scrutiny applied and the engagemetht value-based reasoning. On the
other hand, they present similarities in the leskthe aim accepted as a legitimate

and of the concrete standards that they have sminsider CD as proportionate.

Regarding the differences, first, despite the thet each decision upheld thight to
vote there are considerable differences regardingciheumstances of this aspect.
Roachis the only judgment that does not appeal to goressly stipulated right to
vote, but to anemergentimplicit right. This can contribute to explain the
‘progressive’ political character that some comna¢mts have ascribed to this
judgment. In a middle grounddirst relies on the affirmed doctrinal construction of
the right to vote in the A3P1, which has been emighHy challenged by the UK
government. Finally, Canadian, South African andhgldong Constitutions have a
clearly constitutionally entrenched right to votl cases, however, considered the
right to vote as the right under limitation by C#.This might be an implicit factor to
understand some differences in the outcome of tldgments. The minor specific

weight of an implicit rightversus and explicit right may explain the lack of

104. About the existence of a general transnationalalisse on human and constitutional rights,
see e.g. McCrudden, 2000.

105, Even when it was argued that CD also violated ibhtrto equal protection, these claims were
left unattended by the courts’ judgments.
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radicalism inHirst and Roach considering that “legal systems operating under a

charter of rights” allow “less parliamentary intfos into civil rights”

Second, thestandard of scrutinyalso varies from country to country, though these
different standards reflect a similar attempt tdiamalise legislation under ideas
implicit in the doctrine of proportionality. All jusdictions require the government to
demonstrate a proper purpose for the legislatiorsudstantial reason’Roaclh), a
‘legitimate aim’ Hirst), a ‘legitimate aim reasonable and justifiableaim open and
democratic society based on human dignity, equatyd freedom’ NICRO),
‘legitimate objective’ Chan Kin Sum or a ‘pressing and substantial objective’
(Sauve. The qualification of the standard of urgencytioé purpose, while important
in theory, is left mostly unattended in these juémts'®’ The difference between the
standard of scrutiny may only indicate the quabfythe assessment of the relation
between the means and the purpose. The lowestasthml found inRoach in which
the Court required only a ‘rational connection’ Wween the measure and the reason.
Again, in the middle ground, the proportionality etandards of the ECtHR is
tempered by the doctrine of MOA. The use ofa@hhoctest of proportionality makes
difficult the inquiry in the application of propaonality by the Court. The Hong
Kong High Court follows this doctrine. Finally, threost detailed and exigent are the
test of the South African and Canadian courts, Whapparently do not give any
deference to the legislation and expressly settirggcriteria for making it operative
the proportionality assessment: ‘rational connettio ‘minimal impairment’
(necessity), and proportionality in a strict sen$ée results of the scrutinyalso
varied. NICRO fails in the ‘legitimate aim’. InRoach and Sauvé the government
failed to demonstrate the ‘rational connection’” amdHirst andChan Kin Sundue to
the claims of over-inclusiveness, it may be presditiat the legislation failed to pass

the rational connection test.

106. See Hill & Koch, 2011:214. See also Manfredi, 2B,

107. The exception is the discussion between the mgjanitd minority vote irSauvé On the other
hand, the claim oRoachof being applying a standard of scrutiny differéh&n that applied
overseas is not referred to the assessment oketsons offered by the government.
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Regarding the similarities, first, tlreasons (purposes, aimayed by governments in
the five cases display a high degree of coincidefite idea that CD is a form of
punishment and that it encourages civic responsilaind respect for the rule of law
was offered in all four of governments’ submissiontough the degree of
sophistication offered and the regard shown by @oairt for the arguments varied
considerably. Other arguments, related to practieglonomic and administrative
concerns, were put forward only NMICRQ It is crucial to note that the governmental
purpose was accepted as legitimate, with differdagree of engagement in its
analysis®® in Hirst, Sauvé Roachand Chan Kin Sum being Sauvéthe only that
substantially objected that legitimacy. Howevereeithe Canadian Supreme Court in
Sauvéwas ready to accept the arguments for CD offergdh® government in a
signal of deference. Legislation failed to pass ftlegitimate aim’ test inNICRQO,

only due to the lack of Government argumentation.

Second, with regards to tls¢andardsthat the judgments have settled upon for CD, it
can be affirmed that the judgments coincide in BBt can be acceptable only under
certain and qualified circumstances. On the onadh#drcannot affect those offenders
who have already served their prison sentenceshé&apens in some jurisdictions,
such as the United States). On the other hand,naoe importantly, CD cannot
operate on a blanket basis that disenfranchisegrisbners without any reference to
the nature or seriousness of the offence: it canredy on the bare fact of
imprisonment. This implies that it could targetisas offences and offences that
relate with democratic procedures. Summing up, acdording to the common
conclusion of those judgments, CD should be retgdicso as to affect only serious
offenders and only for the duration of their prissemtence$®

108. See Plaxton & Lardy, 2010:133.
109. See Morgan-Foster, 2006:310-4. See also Nunn, 2Z@Q0%: Banfield, 2008:5; Ispahani,
2009:33; Macdonald, 2009:1389; Orr & Williams, 20D33; Abebe, 2013:425.
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1 CRITICAL EVALUATION

1 Scrutinizing the outcomes

In relation with the outcome of the judgments, Rbexand Lardy offer an interesting
and critical analysis of these judgmeft$They all ruled that CD legislation limits
the right to vote and that such a limitation is mastified under the constitutional
standards of scrutiny. Three judgments ruled séstwinconstitutional and the ECtHR
have ruled the British, Austrian, Turkish and Rassiegislation incompatible with

the ECHR and urged a legislative modification. Hgee none of the judgments
expressly held that CD wadeut courtconstitutionally or conventionally problematic.
Although the courts embraced the ideas of prisoasrsight holders and the right to
vote as a fundamental right in the democratic syst@mone of them affirmed

explicitly that to disenfranchise an offender washarently incompatible with

democracy* A detailed examination of this aspect is necessary

The Australian High Court ilRoach,while striking down the blanket ban, upheld the
previous legislation that disenfranchised prisorsastenced to an imprisonment of 2
years or more, and according to the Chief Justiopi®ion, “appeared unwilling to
say that the statute could not have gone even durthithout offending the
Constitution”!? It is symptomatic of this tendency that the majpmpinion relied
“specifically in parts of theninority, rather than majority, judgment Bauvé'*® to
affirm the right of Parliament to exclude serioufeaders. Commenters of the

judgment argue that a ban affecting those serviegtesices of two years would

110. They do not includ&€han Kin Sunin their analysis.

111 See Plaxton & Lardy, 2010:130. See also Duff, 20R54; Hill & Koch, 2011:226; Beckman,
2013:77.

112, Plaxton & Lardy, 2010:131.

113 Orr & Williams, 2009:132.
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survive constitutional scrutiny in the Australiaro@t but a six-moth rule would

I,101:.114

In the Hirst judgment, the ECtHR declared the incompatibilitytioé legislation with
the ECHR. The Court did not affirm this incompaliiflyi in categorical terms but as a
guestion of over-inclusiveness and therefore, shgwieluctance to give precise
directives, suggested thattargeted ban instead of alanket ban would pass the
proportionality exam. The terms of the Court’s esig¢ions became clear and precise
in Scoppola where the demands of th#irst test were reduced to the exclusion of
minor offenders (those sentenced to fewer thana@syef imprisonment). The case of
the Hong Kong High Court is similar due to it folle closely theHirst test. These
cases, therefore, express clearly the limitatioms the right to vote that are

constitutionally or conventionally permissible.

It is more difficult to extrapolate this point froMICRO and Sauvébecause they

struck down the provision and thereby allowed alhates in the prisons of Canada
and South Africa access to the ballot box. Howewath careful analysis, it can be
detected that these judgments also present a tnuése against CD that may allow
the government to re-enact the ban in a more wdstti version passing the test
presented in the judgements and, therefore, cabednterpreted as abolishing CD
outright. This is particularly so if they are inpeeted in the light of the previous

judgments in those jurisdictions.

The case oNICRO is easier to argue thaBauvé The Court referred to the poor
argumentation of the government’s submissions amkedt this factor to a failure of
the defence of the legislation. The Court recogihislee value of the purpose of
communicating an aggressive attitude towards criage a legitimate aim of

importance [57-8], though the government did nokena strong case for that purpose

114 See Orr & Williams, 2009:134.
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and did not provide detailed data and analysishef factors involved. However, by
recognising the importance of that purpose the Cmmained close to the dictum of
August “This judgment should not be read, however, aggssting that Parliament is
prevented from disenfranchising certain categoofegrisoners” [31].

To some extent, all these cases contain a recognitiat the various governments’
attempts to disenfranchise prisoners have value lagdimacy and that a more
limited form of CD could be justified. However, ¢his difficult to discern irSauvé

in which the majority of the Court presented anriglit negative assessment of CD in
all the components of the proportionality test. &splly important in this respect, the
Court show considerable reluctance to admit the pursued by the government as
legitimate. It finally conceded that aspect. Neletess, from another angle, when it
is observed that the case was decided by a narréwnajority and this is compared
to unanimity ofSauvé v Canada No. (1993), it appears that the Canadian Supreme
Court’s opposition to CD is dependent upon the scopthe ban, this is, the universe
of those affected by it. I'fauvé v Canada No. [1993), the decision was handed
down unanimously and the arguments of the AppealrCavere regarded as so
compelling that the Court confirmed its reasoningohe short paragraph. Observing

this evolution, Morgan-Foster observes,

“[tlaking the two cases together, it would appedattthe Canadian
Justices are interested in the length of sentenbenwconsidering the
disenfranchisement issue. There may well be sortteglace to draw the
line, something longer than a two year sentencesrevta majority of the
Justices would agree that disenfranchisement isogpiate” >

The dissent inSauvé was favourable to maintaining the two year limitr fo
disenfranchising offenders, a limit that coincideish the majority vote oRoachand
presumably the ECtHR would consider acceptablend adds to this the fact that the
Royal Commission on Electoral Reform and Party Roiag proposed a limit of 10

115 Morgan-Foster, 2006:311.
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years for CD''® it can be concluded that Canada is not exempt ftbenongoing
negotiation of the duration of a sentence requited constitute a legitimate

application of CD.

The previous observations point to the fact thdttrangs considered, all judgments
present an explicit or implicit acknowledgementtt@d might be acceptable when it
is applied only to serious offendérs.In this regard, in analysing the judgments, it
has been suggested that the more important asgdetihemn, beside the general
rejection of the blanket ban, is the significansaljreement “among justices over

whether less sweeping disenfranchisement passesittional muster™®

2 Pyrrhic victories?

Echoing these observations, it is possible to rde judgments, perhaps with the
exception of Sauvé affirming a right to disenfranchise(proportionally) serious
offenders rather than protecting the right to vaed advancing the cause of
democracy and fundamental rights. The judgments banregarded agyrrhic

victories triumphs that must be considered as a defeat wihernong-term objective
of the human right protection and democratic praorotis integrated in the

assessment of the judgments’ outcomes.

116. See Royal Commission, 1991.

117. See Morgan-Foster, 2006:310-4. See also Eastor§:289; Plaxton & Lardy, 2010:130.

118 Banfield, 2008:2. He argues that the political digsement affecting the debate about CD may
also explain the political compromise that the jogts implement. The variation between the
more progressive decisio®duvé)and the more conservativRdgacl) can be explained by, on
the one hand, the distance betwestatus qués legislation (all prisoners’ suffrage in Canada
versus 3 years or more ban in Australia) and thiicp@attempted by the government (2 years
or more ban in Canada versus blanket ban in Audajraind, on the other hand, the stronger
bargaining power of the Canadian Court due the waye of the Charter of Rights in
relationship to its Australian similar. Though Saéuis the more disputed of all judgments
analysed. The majority illirst was 12-5 (inScoppolal7-1); inNICRO was 9-2 Augustwas
9-0); inRoachwas 4-2.
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Following Beckman, it can be said that, with theextion ofSauvéand perhaps of
some aspects dICROQO, the judgments of the trend cannot be regardepaassof a
trend of ‘democratization jurisprudence’ or “a neamphasis on the interests in
democratic participation**® In contrast, they must be read solely as incormgahe
offender within an electoral regulation that is mdbed to “rigorously applied
standards of rule of law**° In other words, simply affirming that “the legislaes
cannot haveinlimitedauthority to tinker with voting rolls*** This later claim can be
link with the obsession of the courts with the fardry nature’ of the blanket ban, or
other arbitrariness-like arguments, reflecting é&wf law’ standards of review. In
contrast with this emphasis, the only judgment #ragages actively in the “value of
democracy” and “the significance of the individuaderests protected by democratic
rights” is Sauvé?? Arguments against arbitrariness are not suffictenenvision the
judicial trend as being protective of the fundanaénight to vote and promoting
democratic principles. They are perfectly compatjbfor instance, with non-

democratic regimes and in this case with the exatusf serious offenders.

On the other hand, the democratic arguments offdngedthe majority inSauvé
coincide with the reasons to consider CD compleietpermissible, as it will be
argued in the following chaptet& In that case, the use of proportionality is the
reason because the judgment did not rule a completecription of CD. The same,
but even more critically, can be predicated of tkenaining judgments, in which
democratic arguments do not play relevant rolethenjudicial reasoning or are mere

obiter dicta

119, Beckman, 2013:64.

120. Beckman, 2013:64. See also Ispahani, 2009:33; &a&tLardy, 2010:131-3.

121. Plaxton & Lardy, 2010:131.

122 Beckman, 2013:68-9. Beckman seems to suggest hlesetstandards (‘rule of lawis-a-vis
‘democratic’) appeared within the structure of pvojonality itself.

123. See Plaxton & Lardy, 2010:129.
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In this scenario, the assessment of the legal ndettigoroportionality is critical. On
the one hand, proportionality can be seen as aipedactor — an enabling one — in
relation to the progressive aim of expanding trenéhise among those sentenced for
a criminal offence. In contrast with the judicia¢asion above analysed, challenges
to CD in the US have failed mainly due to a comsiinal blocking that impede a
substantive scrutiny equivalent to proportionality operate in that jurisdictiot’
However, on the other hand, the limited outcomeieadad by those judgments is not
coincidental. Legalising the question and convertih into a question of legal
proportionality (and so into a measure that shdaddassessed according to its social
benefits), has introduced CD into a sphere of ratiocalculus and policy-making
with a tendency to be framed as exclusion of aabitiess rather than supporting

substantive values, in this case democratic values.

Summing up the findings of this chapter, which am surprising but nevertheless
important for the argument that follows, the couetsgaged in a judicial review of
CD committed to the application of proportionaliipstead of going into the
substantive arguments to defend the policy aggmsesumptive unconstitutionality.
By doing this, the courts were also predominantineerned with ideas closer to the
rule of law, rather than democratic principles.must be stressed that the right to
exclude serious offenders endorsed implicitly opleoxtly by this jurisprudential
trend is difficult to justify without assumptionkédt are not present in the reasoning

of the courts.

In this context, this dissertation seeks to putviand some ideas that may, on the one
hand, impede the legal analysis of CD from beingtaeed by the limitations of
proportionality and therefore enable closer scyuti@n the other hand, it may allow

for a judicial review of CD engaged with democrapanciples. Going further, it

124 See Morgan-Foster, 2006: 314-8.
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seeks to propose an interpretation of the rightvobe that, in certain respects, is

immune to certain forms of limitatiof?®

However, the trajectory required to arrive at thahclusion must first pass through
some prior stages. Understanding how proportiopationtributes to avoiding or
circumventing the fact that CD and the protectidrdemocracy and the fundamental
right to vote are incompatible requires an analydishis latter claim. The following
four chapters advance the claim that CD is affedigdan inescapable democratic
problem. The analysis of the judicial discourse @&sdise of proportionality is taken

up again in the last chapter.

125, See belowChapter 7
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RIGHT TO VOTE, UNIVERSAL
SUFFRAGE AND THE PROBLEM OF

DISENFRANCHISEMENT

ow can the disenfranchisement of offenders be assleaccording to a
substantive conception of democracy without resteadetermined by
proportionality? This chapter presents a theoréfiGanework within
which the democratic analysis of CD can be carrmat. The
framework proposed consists in explaining the pplecthat makes the democratic
legitimacy of representative government dependeanthe participation of the people,
in particular of that form of participation exerets through the right to vote. This
framework coincides to a great extent with the derabc principles, on which the
cases of the judicial trend are premised and taclwliney refer. The courts generally

upheld the idea that the right to vote is a fundatale democratic right (‘the
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cornerstone of democracy’jand that the universal distribution of such a tigha

‘basic principle’?

These premises can work in two registers. On the loend, they can be seen as a
descriptionof the legal systems in which these cases ard detl. On this register,
the right to vote is a fundamental right in the serthat it is entrenched in the
constitution or in a Human Rights instrument limgi the legislative decisions.
Formally remaining national citizens, offenders anjthe rights that those legal
documents guarantee. In this register, howeverseherinciples are perfectly

compatible with the proportional limitation of tmight to vote.

However, these principles can also be seen, mogplgeas the crystallization of the
adoption of a normative conception of democracygpaception that lies behind the
mentioned premises and that can be observed in suintBe arguments offered,
mainly, in Sauvé(but also in some aspects AugustandNICRO). In a fine passage,
the Canadian Supreme Court presents its concepfiatemocracy and the value of

the right to vote:

“Denying penitentiary inmates the right to vote mejgresents the nature of
our rights and obligations under the law and consetfly undermines
them. In a democracy such as ours, the power omiakers flows from the
voting citizens, and lawmakers act as the citizgmekies. This delegation
from voters to legislators gives the law its legisicy or force.
Correlatively, the obligation to obey the law flow®m the fact that the
law is made by and on behalf of the citizens. Imsthe legitimacy of the
law and the obligation to obey the law flow dirgctrom the right of
every citizen to vote. As a practical matter, weuiee all within our
country’s boundaries to obey its laws, whether ot tihey vote. But this
does not negate the vital symbolic, theoretical @nactical connection
between having a voice in making the law and beibfiged to obey it

[...] [31].”

1 See e.gSauv€[9, 14]; NICRO[47]; Hirst [48-9].
2. See e.gHirst [59].
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Under such a conception, democracy is not seen asla form of government in

which representatives elected by the people tal@sibas by majority rule, but it

also embraces the idea that democracy has a riadrenative content. The principle

according to which all those subjected to the lawstmhave rights to participate
equally in the law-making process is the core oattimormative conception of

democracy. In this register, citizenship is und®ost as a substantive democratic
notion that includes the notions of membership padicipation. In reconstructing

these ideas, | closely follow Jiirgen Habermas’ wamkconstitutional theory.

Explaining the theoretical assumptions of thesanpses, in turn, may illuminate the
substantive problem proposed by the electoral exeiu of offenders, tracing an
argument about the function, importance and schpethe right to vote has and must
have in modern democratic regimes. This chapteretiore, unpacks the idea that the
right to vote is fundamental for democracy in themative dimension not because it
is entrenched in a constitutional document but beeadt constitutes a very important
moment in the democratic legitimation of the lamdaconcludes preliminarily that
under the principle of universal suffrage, offerslenust remain, as paradigmatic
subjects of the law, able to enjoy their votinghtig if no democratic reason can be
offered to the contrary. This conception placeseay\high burden of argumentation

with those who seek to justify the disenfranchisetrad an entire class of persons.

This conception of democracy has two advantagesth®@rone hand, it isritical, in

that it includes a systematic view of the practiadsrepresentative democracy,
presenting a theoretical proposal with normativelioations to drive such practices
towards a regulative ideal. It refuses the argunoémiure realism. On the other hand,
it is to a certain extentealistic. It is able to present a conception of democrany a

the right to vote that tie together institutionsdadiscourses with an explanatory

3. See Habermas, 1996a.
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potential for the current practices of democracyaasrocess of decision-making. It

does not capitulate to pure normativism.

This is not to say though that these ideas are dhkly possible conception of
democracy and the right to vote. These ideas avéoably contestable, and yet they
present the best reconstruction of the ideas ofngoas a fundamental right and
universal suffrage. The objection to any of thedeas is not something that is
discussed at the level of the principles at thisgst of the work, notwithstanding
references to competing conceptions of democraay dhe made throughout the text.
Further chapters, however, discuss in detail tgaiEcance of CD in relation to these
principles: the conception of the right to vote ahd position of the offender in the

political community.

The structure of this chapter goes as follovection I|introduces the idea of
democratic legitimacy and, following Habermas, fotates the way in which such a
notion may work in modern societies, conceding &deattention to rights of
participation and to the right to vote as a fundatakright of participationSection Il
develops the distinction between input and outggitimacy. Thereafter it presents
three models of democracy (aggregative, delibeeatiand contestatory) that
emphasise different forms of production of demadcraegitimacy and focuses on
clarifying the circumstances in which the legitinmat role of voting can fit with a
normative democratic projecSection Ill turns to an analysis of the principle of
universal suffrage as the principle that governs distribution of the franchise. It is
claimed that a democratic conception of this ppheimust grant voting rights, as a
way to participate in the creation of law, to dallose permanently subjected to the
law. Finally, it formulates the democratic problerhCD that follows acceptance of

the premises developed.
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DEMOCRATIC LEGITIMACY OF THE LAW

1 Democratic legitimacy in modern society

It is commonly affirmed that the prestige of modeepresentative democracy rests
on the participation of people through electionsehBd this assertion lies the
intuition that elections are a source of democrddgitimacy? Elections are a

representation of political freedom and equalityocam citizens and of the idea that
political power belongs to the people. They perthé identification of representative
democracy with classic democratic forms. This idfedtion did not inform all the

original designs of representative institutionsmeoof which were meant to protect
the republic against incompetence of ‘the mob’, éinerefore embraced the idea of
‘government for the people’. However, to highligite importance of participation,

and hence of the ‘government by the people’, seemmescapable facet of the spirit

of the democratic ideals of our time.

Democratic legitimacy, therefore, is an effort groncile the idea of representative
institutions with the idea of a democratic formgvernment. This task is currently
undertaken by means of a normative justificationtloé government authorityto

adopt collectively-binding decisions, mainly in tfem of law, and to enforce those

decisions with legitimate coercion. More ambitiqu®jects of legitimacy require, in

4. This is true both for those who consider that th®nity of democracy over other regimes
resides merely in the possibility of governmenttca@untability and for those who contend -
more ambitiously - that elections are an instamdiabf the people’s right to self-government.
For all of them, without elections, it may yet besgible to talk about some kind of legitimacy,
but it becomes impossible to talk about the demtictagitimacy of such governments.

5. About the relation of the principles of represeivatdemocracy with classic democracy and
with the non-democratic principles of representatisee Manin, 1997. cf Schmitt, 2008:235-
307.
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addition, prescribing anbligationto obey the law for reasons distinct from the #tre

of coercion or the moral identification with thertent of those decisiorfs.

The strong intuition that voting can contribute ionfantly to the justification of
government authority and eventually to the peoples/ to obey the law directs the
inquiry of exploring how democracy can generateitiegacy, and what the
significance of voting is for democracy. The stagtipoint to sustain this intuition is
that democratic legitimacy relies upon a circle legitimation in which: (1) the
legitimacy of the law derives from (2) a law-makingrocess conducted by
representatives of the people, whose right to pigdie in that process is derived
from (3) their election by the people through txereise of their right to vote in free

elections.

At the outset, it must be observed that the paldicicircumstances in which
democratic legitimacy might serve to explain thenderatic legitimacy of the law are
conditioned by the circumstances of modernity. &@lhg Habermas, there are two
mayor aspects that must be taken into account. fireeis the plurality of ethical
ways of being and understanding society that isagigmatic of modern societies.
Pre-modern societies were based on a common skaafground assumptions that
made social integration possible. Those common sieamd values have been
undermined and fragmented by moderri§econd, modern society has become more
and more complex in that every sphere of sociesydeveloped its own functions and
rationalities. The term associated with this precésfunctional differentiation of
social systems, and accordingly economy, law, asidips present at least a relative
functional autonomy in relation to each otfidn this context, an adequate account of
democratic legitimacy must, on the one hand, bearsive to the need for a

modality of social integration independent of sltavalues and visions of the world.

6. See Habermas, 1996a:28-34. See also Scharpf, 1,998t&r, 2011:56-74.
7. See Habermas, 1996a:25-7. See also Rawls, 199®3blduffe, 2000:17-35.
8. See Habermas, 1996a: Ch. 1.
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On the other hand, such an account must incorpdhasesocial differentiation and
therefore must be understood as belonging to thscrelie sphere of politics
(government authority) and the legal system (thkgakion to obey the collectively-
binding norms). Therefore, it attempts “to show hdthwe old promise of a self-
organizing community of free and equal citizens dam reconceived under the

conditions of complex societies”.

2 Democratic legitimacy between law and democracy

Habermas’s conception of constitutional democraiexluding his theory of the
relation between law and democracy as a legitinmatiprocedure, and its
methodological presuppositions of pluralism and islodifferentiation, plays a

pivotal role for the argument of this dissertation.

In modern societies social interaction requires th@nufacture of a mechanism to
stabilize social expectations. This need followsnirthe fact that we now live in a
society in which the levels of dissent have grodue to having been let “loose from
the ties of sacred authorities” and the liberatifrom the bonds of archaic
institutions” ! Pluralism and social differentiation, thereforeggent a tendency to
produce strategic interactions to face increasingagteement. The mechanism
capable of fulfilling that task is positive latt,to which individualsqua ‘legal
persons’ are unconditionally subjected. Socialgn&ion requires that the reasons to
follow a rule not be of permanent discussion, aneréfore the subjects of the law

“cannot call into question the validity of the nasithey are supposed to follow?.

9. Habermas, 1996a:7.

10. Habermas, 1996a:27.
11. See Kindhauser, 2011a:89.

12. Habermas, 1996a:37.

89



RIGHT TO VOTE

The recourse to positive law circumvents the protdeof dissent whilst avoiding the
problem of the immanent coercion. The way out oé thilemma between social
disintegration and coercion is that “the actors mbelves come to some
understanding about the normative regulation ofatsgic interactions®?
Subsequently, the law, in order to avoid being aemestrument for the reproduction
of relations of power, must be the outcome of a dematic procedure wherein the
individuals qua ‘citizens’ are able to participate. This introdsdato the legality of
the positive law a demand for legitimacy, and mararly for democratic

legitimacy*

The Kantian idea of an identity between ‘legal p&xs and ‘citizens’ is what

constitutes the fundamental element of democragdimacy:

“the coercive law tailored for the self-interestede of individual rights
can preserve its socially integrating force onlgafar as the addressees of
legal norms may at the same time understand themseltaken as a
whole, as the rational authors of those norfis”.

However, the entire matter is not resolved quiteasily. That would be the case, for
instance, if a single citizen were to rule just betf, but legal democratic decisions
are the outcome of a collective decision-makingcpss in which individual influence

alone is insignificant. This is where the idea ohdétional differentiation shows to be

compelling.

At the level of the political system, deliberatidemocracyis a process of decision-
making open to reason and in which decisions aeeqited by a discussion open to
the participatior!® This is what makes plausible the conclusion thet tlecisions
made by the political system are, to a certain mxxteommon. This model depends on

13. Habermas, 1996a:27.

14. See Kindhauser, 2011a:90-91.
15. Habermas, 1996a:33.

16. See below Section 11.1.2.
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the existence of what Klaus Gunther, elaborating bétmas’ concept of
communicative autonomy, has calleddeliberative personality® that is, someone
who has the ability to evaluate actions accordmgeasons and act according to the
reasons he or she acceptsThis deliberative ability has a constitutive rofer
democracy because, as citizens, deliberative persubstantiate the process of
deliberation with their critical engagement, drapgpithe role of self-interested
subjects and assuming the “perspective of membédrdraely associated legal

community” 2

At the level of thelegal systembecause law must deal with social expectatioms, t
reasons for which a deliberative person follows the are irrelevant. That is the
importance of positive law: “[llegal norms are \dhkeven for those persons who did
not, or not exhaustively, participate in the denaticr process®' Legal validity
correlatively implies that it is not necessary the legal person to follow the norm
for the official reasons (those reasons offerethim deliberative process) because he
or she can reasonably disagree with the norm. Leghdlity, due to the formality of
the legal code and its internal relation with thetion of legal person, liberates the
person from communicative constrains and therefprarantees individual freedom
within the spheres of autonomy legally guarantee@; legal person can internally
disagree with the norm. In this sense, a legal gersmvited to follow the norm by
the legitimacy of the democratic process, can acbaling to the expectations “that
the legal community has rationally agreed on” on the other hand, can act

strategically towards the laff.However, “the law obliges her not to violate thgbu

17. See also Kindh&user, 2011a:95-8.

18. See Gunther, 1996.

19. This deliberative ability is an expression of commuative rationality, which is based on the
capacity to recognize the illocutionary dimensionlanguage, a capacity that is inscribed in
the very notion of linguistic interaction and th&rnee must be understood as an ‘internal
connection’ between reason and society. Regardiegnition of communicative rationality,
see, generally, Habermas, 1984: Ch. 3.

20. Habermas, 1996a:32. See also Rawls, 1996: Ch.2.

21.  Gilnther, 2001:10.

22.  See Habermas, 1996a:31
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her actions the norm which she reject$The infraction to the law is understood as a
disappointment of a normative expectation of thgalecommunity rooted in the
inclusion of that legal persomua citizen in the democratic process. This is
fundamental, for example, to understand the meaofre democratic punishment, as
a response to those that have “failed to distinguietween fora®* and the

possibility to understand CD as a punishnfént.

In this context, it is not the factual acceptant¢he norm by the legal person but the
citizen’s acceptance of the procedures through whiee norm is democratically
produced which sustain the claim of the law’s legé#cy. This deliberative process,
which occurs under conditions of pluralism, mustcahppeal to the guarantee of legal
regulation?® Democratic procedures are legally codified in terof legal rights,
powers and competences. This legal regulationse aktended to citizens’ rights of
political participation that guarantee the autonoafythe citizens and the flow of

communicative power into the political system frame public sphere and elections

Summing up, the deliberative process of decisiokinga constitutes the possibility
of adherence to legal norms for the independerdae®f theidegitimacy,in addition

to (and separate from) tHacticity of the threat of sanctions. However, facticity can
never be completely excluded from a democracy guegrby the law’ These
elements are proportionally related: “the lessgaleorder is legitimate, or is at least
considered such, the more other factors, such dasnidation, the force of

circumstances, custom, and sheer habit, must stégeireinforce it?®

23. Ginther, 2001:10.

24.  Christodoulidis, 2004:195.

25.  See belowChapter 5 Section Ill.

26. See Habermas, 1996a:126-7.

27. See, for a criticism of this idea, Christodoulid2§04.
28. Habermas, 1996a:30.
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3 The conditions of democratic legitimacy

Affirming the democratic legitimacy of the law irhdse terms formulates two
demands: the law must be neutral and must be thedf a participatory process, in
which those subjected to the law have rights tdigipate in the law-making’

A demand ofneutrality in relation to the reasons for law’s abidanceekted to the
plurality of ethical ways of living in modern denratic societies® As previously
seen, society can only deal with this pluralism dppealing to positive law as an
unconditional set of reasons for action backed bgrcion. However, positive law
receives its legitimation from a deliberative demaiic process that is oriented to
decision-making rather than to consensus. Demacrdécisions are adopted by
majority rule, and therefore it is perfectly podsibfor a person to disagree
substantially with the content of a legal norm othwthe reasons for its adoption.
Positive law, in this sense, cannot demand substaagreement of the addressee but
only adequate external conduct and conformity t® mlorms that coordinate life in
complex societies. Accordingly, the law is neutradofar as it respects the sphere of
one’s reasons for following or breaking the lawaaspace odutonomy This implies,
on the one hand, that nobody can be punished ftowog the law, even when the
law was followed for reasons that are self-intezdstwrong or even immoral, and on
the other hand, that positive law is immune to distinction between criminal action
and civil disobedience. The consequences entailedhis notion of neutrality are
crucial to the adoption of a democratic conceptdbpunishment. An offender cannot
be punished because his conduct was a moral wranigmay only be punished

because he committed an offence described in & tegan 3

29. See Kindhauser, 2011a:68-83, 93-102.
30. See Kindhauser, 2011a:75.
31. See Kindhauser, 2011b:221-2.
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However, pluralism presents further problems fog jhstification of legal coercion
and punishment, because it contests societal camenit to anyone set of values. If
the law cannot be understood as the expression safbagtantive conception of the
good, pluralism leads to great uncertainty regagdime justification of coercion and
punishment. Under these conditions, in which nargyerson would have the same
reasons to follow the law — some would follow itlpmecause of its moral content,
others only due to the threat of punishment — isiraple to conceive the law as the
coercive imposition of a heteronomous WilTo avoid that conclusion, what pluralist
societies require is a reason to follow the law iBabinding for every person for the

same reasors.

Here is where the second demand of democraticitegtty must be introduced. The
law must be the consequence of a process of demodaav-making in which the
subjects of the law are grantgarticipatory rights therefore adopting the role of
citizens. In this role, a person may assume acalifposition towards the legal norms
and advocate for their modification or cancelatiBaurticipatory rights constitute the
mechanism according to which one, as a citizen, egiress one’s rejection of the
norm with which one disagrees, through participatio the deliberative process. A
democratic public sphere constitutes the field ihick deliberative persons, as
citizens, can express the critical disagreement puositive law denies to them as
‘legal persons’. Participatory rights can contribub resituating the subjects of the
law, so that they also assume a position as pdheawf the law. The consequence of
equipping them with participatory rights is thatitizens are politically responsible
for their law” and “they recognize each other ampepolitically competent®

It cannot be concluded, however, that participationthe law-making process

grounds a duty to obey the law without questioningoue to the limitations of the

32. See Kindhéauser, 2011a:76-9.
33. See Kindhauser, 2011b:220-1; Kindhauser, 2011a:83.
34. Ginther, 1996:1057.
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democratic process of law-making, the legal normynwaly claim provisional
validity and must therefore remain open to disomssand disagreement. This is a
powerful reason to embrace the principle of nettyralbnder democratic rule,
especially from the perspective of those that tefbe substantive content of the
norm. A patriotic commitment to the law would becampatible with a critical
position regarding the norm, and therefore inconigpatwith the role of citizens as
authors of the law in a democracy. However, dentocriagitimacy of the law can
demand a weaker commitment. This weaker commitneftased on the two roles
that correspond to a person within a democratic mamty. The role of a legal
person, as a subject of the law, has its counteipahe role of citizen, as author of
the law. The counterpart of the adscription of gavatory rights to citizens is the
duty to present their disagreement with the legalmonly by exercising those rights
in the public sphere, and consequentially diu¢y, acting in the role of legal persons,
to adapt their external behaviour to the norm withich he disagrees as a citiz&n.
This can be concluded from the fact that nobody lsarlegally forced to follow the
law for heteronomous considerations. However, fitbims is not followed “a right to
harm unfairly the communicative autonomy of othefsThis allows the legal person,
following the legal norms for reasons that are tih@ substantive identification with
the norm or the threat of coercion, but out of ltydo the outcome of a democratic
process in which the person — in his role as aitizeis entitled to take part. Just
under these conditions — neutrality and particiati is that the coercion can be

imposed against a horizon of respect for individaalonomy and democracy.

These two positions in which a person can be sthalay a fundamental role for the
structure of the constitutional state. The autonarhiegal persons and citizens are in
a relation of co-originality and mutual reinforcemie Habermas presents it as

follows:

35. See Kindhauser, 2011b:227. See also Manalich, 2022&3.
36. Kindhauser, 2011a:105.
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“[T]he only legitimate law is one that emerges frothe discursive
opinion- and will-formation of equally enfranchisaitizens. The latter
can in turn adequately exercise their public autoypoguaranteed by
rights of communication and participation, only ofar as their private
autonomy is guaranteed. A well-secured private matoy helps ‘secure
the conditions’ of public autonomy just as much asnversely the

appropriate exercise of public autonomy helps ‘sedine conditions’ of

private autonomy”’

This relation of mutual reinforcement and co-orgjity between fundamental right
and democratic decisions supposes the dissolutiamaosformation of this paradox
into a fruitful core aspect of the manufacture efrbcratic legitimacy® The model

of co-originality therefore concedes equal impocgrio the protection of rights of
private autonomy and rights of public autonomy, hbbeing legally guaranteed in

terms of rights of autonomy.

Summing up, it has been argued that the normatikmedation of law-abidance
conduct is based on the democratic legitimacy thajenerated through democratic
institutions and procedures. This means that a aehaf a genuine motivation to
follow the law for democratic reasons depends om giarantee of equal political
influence for every citizen and therefore “the fttigto exercise communicative

freedom equally®®

According to this account, democratic rights of tpapation and, in particular, the
right to vote has an important role in the reali@atof the democratic promise of
being governed by our own laws. The conceptionerhdcratic legitimacy defended
in this section lacks a detailed conception of tlght to vote, maybe since their
emphasis on deliberation draws a parallel with arpleasis on the right to hawe

voice over the right to hava vote The following section seeks to position the right

37. Habermas, 1996a:408.
38. See Habermas, 2001. For a criticism, see Christiidisu1998; Christodoulidis, 2006.
39. Ginther, 1996:1055.
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to vote in a broader democratic framework brieflab®rating the role that may

correspond to other democratic rights of partidipat

[ VOTING AND DEMOCRATIC LEGITIMACY

The democratic legitimacy of the law is achieved thye exercise of rights of
democratic participation by citizens that are satgeto the law. Affirming this,
however, does not say much about the central irapc#g of elections and the right to

vote as cornerstone of democracy.

1 Input and output legitimacy

The role and the importance that voting plays igiven democratic account tends to
differ considerably depending on the level of injaoice conceded to the idea that
citizens have a right to participate in the selfrgoament of the community. To
illustrate this difference, it is useful to draw the distinction between input and
output legitimacy’® At one end of the spectrum, ‘input legitimacy’ &wates a
government based on its connection to the peopldisand relies on the rhetoric of
participation, according to which the bigger thetdnce between the persons affected
by the decision and those who take the decisioe, Idwer the level of input
legitimacy* This implies that the law “should originate fronhet authentic

expression of the preferences of the constituenayuiestion™?

40. See Scharpf, 1998:2.

41.  See Scharpf, 1999:7.

42.  Scharpf, 1998:2. For this account, democracy isnénnsic value that need not depend on any
other goal or outcome because what brings legitimado the scene is precisely the
participation of those affected by the law in a ggss of law-making. For input legitimacy,
therefore, rights of political participation, and iparticular the right to vote, have a
fundamental legitimating role.
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At the other end, ‘output legitimacy’ evaluates performance of the government in
terms of the satisfaction of the common interesttltd constituency, typically in
accordance with factors such as stability, develepin respect for fundamental
rights, etc. A democracy that finds legitimacy imutputs is desirable for two
instrumental reasons. First, it haspasitive ability to achieve effectively some
determinate outcomes and particularly profits froan great “problem-solving
efficiency”.*®> Democracy allows collective decision-making in ghere that cannot
be addressed by individual action, market exchangesoluntary cooperatioff.
Second, it is desirable for itsegativecapacity to protect against the abuses of the
majority and to assure that government power wik e used to further “the

particular interest of the office holder$”.

These kinds of legitimacy highlight the values attvantages of different aspects of
representative democracy. On the one hand, itseseptative nature and the
possibility of modulating the results of the dematar process by institutional design
are linked with output legitimacy. On the other Hants democratic nature and
especially the importance of people’s participateoe linked to input legitimacy. The

inquiry that follows recognizes the wide disagreaemegarding what constitutes the
adequate balance of input and output legitimacyt bonetheless rests on the
argument of the importance of electoral participatiand the right to vote as
necessary elements of any conception of democtagitimacy. In other terms, it

affirms an idea of democracy that is committed tigh level of input legitimacy®

43.  Scharpf, 1998:3.

44.  See Scharpf, 1999:11.

45.  Scharpf, 1998:4. In this sense, output legitimaeyoives substantive elements that do not,
however, exhaust it. An output perspective “allowfer the consideration of a much wider
variety of legitimizing mechanisms” than input l&giacy; the force of this legitimacy tends to
be however “more contingent and more limited” (Sqfa1999:11). cf Ramsay, 2013b; Lopez-
Guerra, 2014a:124-9.

46. When it comes to participation; even when it isacléhat the recognition of the right to vote is
important; to hold free, periodic and competitideations is not sufficient to achieve this end.
The catalogue of elements that are deemed necessaaghieve input legitimacy include -
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2 Aggregation, deliberation and contestation

If it is agreed that representative democracy amsean important quota of its

democratic legitimacy through the input of elecspit must be recognized that this is
not the only instance in which democratic legitimacan be produced, but in

different moments of the democratic process, inclvhthe interests, values, reasons
and preferences of citizens are channelled into ghecess of public decision-

making?’ Related with these different moments, three défer conceptions of

democracy may be identified, which emphasise aesti deliberation and

contestation as core registers of democratic prefli These conceptions of

democracy might also provide an account of a rigatance and relation between
input and output legitimacy, and an understandifghe role that elections might

play in the legitimation of law.

2.1 Aggregative democracy

For an aggregative model of democracy, the demiackagitimacy is produced when
the particular interests and preferences of elscéoe transmitted into the legislative
process and give content to the law assuming teymian aggregation or tabulation.

The fundamental moment of this process of transumisss elections, by means of

besides the right to vote - other democratic insiins such as other political rights - in
particular rights of political participation, assatton and communication; a system of party
competition, mechanisms of accountability of theresentatives (see, e.g. Scharpf, 1999:14),
as well as elements that cannot be automaticallgufeectured through institutional design but
require a democratic practice and a democraticucelt(see e.g. Hiley, 2006. See also
Habermas, 1996a:461). Moreover, it can be argued this catalogue of elements directly
related with elections is too narrow; that it shbube complemented with other voting-
unrelated institutional and cultural elements thadrk as resources and preconditions of
electoral democracy. Examples would include thetguotion of individual rights, a certain
degree of economic welfare and some sources okciiVe identity (Benhabib, 1996:67-8).
Neither can social and economic equality be abs€his could lead to the problem of the
circularity of the input/output distinction, or fillermore contribute to highlight the importance
of a balance between inputs and outputs - in a&iogleof reinforcement, complementation and
supplementation (Scharpft, 1999:12) - to stabiissonception of representative democracy.

47. See Hayward, 2009:114-24.

48. See Hayward, 2009.
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which the agenda of the representatives is inflednloy the interest of the electors.
Elections claim to be, on this model, the fundamménnoment in which the

democratic authorities become responsive to therést of the peopl€.

The value of voting in this context is determineg the aggregated influence that
electors can exert upon the government by votiBy voting for representatives that
have a similar political opinion, electors protdtieir own interests because the
governmental elites will act according to thosenagns and preferences if they wish
to remain in power. This identity between thoseerasts and representatives’
political discourses may be considered the cruel@ament in securing the importance
of voting in the enhancement of democratic legittjmaOther participatory rights,

such as free speech, association and assemblyttepthy a marginal role in the

generation of democratic legitimacy in this modehich sees them as no more than

enabling conditions of free and informed voting.

The aggregative model is attractive because it edes great importance to input
legitimacy, and great importance to the right tdevas a legitimacy device. It also
seems compatible with pluralist societies. Howewehen carefully analysed, it
becomes apparent that the aggregative model is adetbgically incapable of
providing an adequate account of how those inptegscaannelled and processed in a
practice of a collective, and the nature of pulplarticipation. In relation to this first
aspect, it encounters difficulties in explaining thature of political participation as a
public practice in which ideas should be defendétth wrguments that can be offered
in public; as a practice of the “institutionalizani of public use of reason®, that
make possible contestability if “no link is madetween decision and justification®
On the other hand, aggregation of interests hadicdifies providing solid

explanation of output legitimacy, because democrablitics is more than just the

49, See e.gPrzeworski, 2010a.

50. See Habernas, 1996b:22.

51. Habermas, 1996b:23. See also Rawls, 1996: Ch. 6.
52. Cheneval, 2006:164. See also Habermas, 1996&30
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articulation of private interests, being ratherragtice in which our common interest
plays a fundamental rofé. In these two senses, aggregative democracy cannot
explain how elections and politics in a democraidffed from individual participation

as consumers in the markét.In addition to these shortcomings, aggregative
democracy faces an even greater problem in relatdits outcomes. The problem is
commonly identified as the tyranny of the majorifyhe aggregation of votes and
decisions based on majority rule may entail a situlawhere the interests of the
majority are taken into account whilst the intesest the minority are ignored in the

law-making process

For these reasons, Fritz Scharpf is right whenays shat “[o]n the standard premises
of normative individualism [...] plausible legitima@rguments cannot be based on
purely input-oriented notions of democracy’Aggregation abandons the search for
an answer to the question regarding how electionabke the practice of self-

government, and accepts as unavoidable a concepfitime political process as the

individual’s approval of the elite competition tng to maintain positions of powat.

53. See Habermas, 1996b:22. See also Pettit, 2000:10&R&kgarding this second aspect, for
example, it struggles to explain the necessity bé tprovision of public goods and
redistributive measures, as expressions of sool@arity (see Peter, 2011:20-5).

54. See Elster, 1989:4-12.

55.  This criticism does not necessarily constitute aecagainst majority decisions - democracy is
unimaginable without them - but rather a case agjaiime mere aggregation of interests as the
promise of those decisions (see Pettit, 1999:173r)eed, there are some differences between
a process that does not take one’s interest intmwd at all and a process in which your
interests are considered but the process “may eehvresult — for reasons you can understand
- that favours those others more than you” (Spitted in Pettit, 1999:179).

56. Scharpft, 1999:7.

57. See Habermas, 1996b:22-3. In this respect, the isgetmportance of input legitimacy could
be limited by the elitism of certain plebiscitargatures of a model in which democracy in
itself has a limited legitimating potential. Thabudd also be read as a self-defeat of the
promise of input legitimacy in aggregative demograad consequentially the strengthening of
output legitimacy. In this reading, however, outpegitimacy would be built completely in
terms of the satisfaction of private interests, athis easily conciliated with the Hayekian
concept ofcatalaxiswhich sees democracy as an imperfect substitut@todnally transparent
market interactions. The concept was originallyoduced by Hayek, 1979 (see also diZerega,
1989). The distance between such a diagnosis anduppression of democracy is very short.
In this sense, aggregative models necessarily terakscillate between an elitist conception of
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2.2 Deliberative democracy

A second candidate is deliberative democracy. Téwecept of deliberation refers to
the exercise of a form of collective decision-makinlifferent to aggregation, which
is carried out, first, illuminated by the publiccaimpartial use of reason, and second,
by recognising everybody involved in the processhasing equal worth and equal
rights to take part® The moment of insertion of democratic legitimasytherefore
the moment in which these ideal conditions are neasily accomplished: the process
of discussion developed in parliamentdoya during a law-making process that is
influenced by an also deliberative public spherethat moment, representatives and
citizens reflect collectively upon what are and whaght to be the common interests
that should motivate their decisions, which, iniéidd, contribute to shape individual
interests and make them compatible with the inteoésverybody else. This debate
is procedurally organized towards a rational agresimonly after the points of view
of everybody have been duly considerédrhe legitimacy of collectively binding
decisions therefore depends on the institutiontibnaof a process of communication
whose conditions could “meet the agreement oftalbe possibly affected® Ideally,
therefore, and against the methodological individuma of aggregative democracy,
deliberation does not understand negotiation andjdaing as adequate terms on

which the process of decision-making is carriedut

democracy (see Schumpeter, 1976), which avoidsptioblem of the rational choice theory
about the impossibility of aggregation, and a deraog normatively restricted to reproduce
market-minded decisions, highly motivated to graato powers to avoid the tyranny of the
majority (see Buchannan & Tullock, 1999).

58. Habermas, 1996a: 118-132, Ch. 7. See also Benha®#8; Cohen, 1996.

59. See Benhabib, 1996:69-74.

60. Habermas, 1996a:104.

61. See Besson & Marti, 2006b: xvi.
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To some extent, deliberative democracy respondsth® deficits observed in
aggregative democra&.On the one hand, the common interests of the peopty
from their particular interests. The former are cdigered when the latter are
submitted into a process of public and critical lexege of opinions and argumefis.
On the other hand, the articulation of more compiiéscourses and reasoning are
necessary to satisfy those public interests thatahsent when merely the aggregation
of particular interests is taken into account. Hyats orientation to consensus and
the modification of the interest of the constitugneithin the deliberative process

tend to impede decisions that can be seen as aealfuhe majority rule.

The previous aspects are clearly linked to the wWisge nature of the deliberative
process, which makes that the right of participatizvith discursive potential,
eminently between them the right to free speeclgueie preponderance over other
means of participation. The relation of enhancemnmstiveen voice and vote in the
aggregative model mutates quite radically, andriget to vote is transformed in the
democratic mechanism to palliate harm caused bydémand of decision-making
that limit ongoing political discourses. Voting asses as the second best to a
consensual solution achieved in a rational contemsaguided by the principles of

publicity and transparency and enabled by freedbspeech, association and press.

Deliberative democracy, nevertheless, has beeicisetd for being unrealistic and
blind to differences proper of a pluralist sociefyrstly, it is said that deliberation is
too far away from the reality of political practgeespecially those practices that are
mainly governed by strategic bargaining and negotia In a similar vein, the
manner in which legitimacy is produced disregatus ¢ore democratic institution of
voting and deciding according to majority rdfeln response, it can be argued that

62. Deliberative democracy arises as a response tale¢h®ocratic deficit of those minimal, elitist
and aggregative conceptions of democracy, predomiaéer the Second World War (Besson
& Marti, 2006b: xii).

63. On the aspect of shaping interests, see Michelh889:451.

64. See e.g. Elster, 1998; Besson & Marti, 2006a.
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deliberation is a regulative ideal according to evhipolitical institutions can be
organized to achieve political legitimacy and “dosst aim to describe how they
actually are™® The fact that deliberative democracy relies maimycommunicative
action does not deny the necessity for strategimmadn the certain moments, in the
public sphere by social movements and in the padiatary fora by both government
and opposition, especially in order to stage caidli Additionally, a realistic
deliberative democracy account must also consiad¢ing and deciding by majority
rule, and must give them a place in the delibesfivocess in which these notions are
not considered as “a necessary evil, but as apf@icedural institution®® However,
to consider voting as a conclusive moment of delibien is substantially different to
a model of ‘pure voting’ “which remain[s] indiffen¢ to any interaction or

communication among voter§®.

Secondly, some have pointed out the exclusionapgas of the deliberative model.
It focuses “in a particular kind of supposedly reaable political interaction” that is
not neutral but excludes a variety of voices aminfof participatiorf® This problem

of participation may rest, and this will be discedswith some detail later in this
work, in a deeper problem of social and politica&lcagnition®® In asking for

consensual decisions, deliberative democracy isessarily undermining the
irreducible plurality of views present in soci€fyin particular by mean of excluding
those conceptions of good that are rendered unnedde’* and silencing those
considered inacceptable to take part of the “coustinal sanctioning of the public
sphere”? In relation to this second criticism, deliberativiemocracy is more

vulnerable. An adequate answer must start by resogn the irreducible

65. Besson & Marti, 2006b: xv-xvi.

66. Besson & Marti, 2006b: xvii.

67. Besson & Marti, 2006b: xvii.

68. See e.g. Young, 1990: Ch. 4; Dryzek, 2000: Ch. 3.

69. See belowChapter 6 Section Ill.

70. See e.g. Mouffe, 2000: 36-59.

71 SeeFurman, 1997.

72.  Christodoulidis, 2004:198. See also Christodouli@iB06.
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exclusionary dimension of democracy in general algiberative democracy in
particular. However, some attention must be paidtt@mpts to incorporate those
different voices within the framework of delibensgi democracy, by recognizing
other forms of non-coercive communication as acaielet’® particularly where these
are supplemented with procedures that generate itt@msl for deliberation,

agreement and compromise in cases of deep disagrgem

In relation to the distinction between input/outpegitimacy,prima faciedeliberative
democracy tends to collapse it. It “may be underdtas a concept that builds a
bridge between input and output oriented legitimgtiarguments by insisting on
specific input procedures that will favour qualivaly acceptable outputs® The
input introduced by the individual electors is ofrginal importance and it can be
considered simply as the starting point of the laaking process. Although
democratic outputs cannot be determined in advdremause they are the rational
consequence of a procedure structured to takeatndeedecisions respecting certain
procedural preconditions, it can be concluded tlliberative democracy,
particularly in comparison with aggregative demagrais an output-oriented model

of legitimacy.

Both models considered so far, in that they hidhtliglections and deliberation, share
in common the key role that representative insbng play in the injection of
democratic legitimacy. Against the argument thamderatic legitimacy rests on
elections and public deliberation, some criticsdnapposed a diagnostic based on the
necessity of other forms of democratic legitimacy supply the deficit of
representative institutions due to the tendencthete institutions to stand for major
social interests and exclude the disagreemfei@ontrary to elections and ruled

73. Dryzek argues in favour of storytelling, testimomyreeting, rhetoric and argument (2000:62-
74).

74.  Scharpf, 1998:3 in reference to Habermas, 1996a:301

75. See e.g. Mouffe, 1993:99.
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deliberations, they see in the possibility of caiteg the institutionally mediated

law-making the very possibility to express a denaticrvoice.

2.3 Democracy as contestation

Democratic legitimacy could therefore adopt a thinddality, based on contestatory
democracy. For those that endorse this model, thiee melevant aspect of democratic
institutions is to produce opportunities for decrs to be challenged. This
requirement can be based, depending on variousoverf the idea, on different
political conceptions of how legitimacy is geneat&or conceptions such as Philip
Pettit’'s republicanism the goal of contestation arises from the netgdsilimit the
discretionary authority of the representative mgions and therefore to create
freedom for the people. The authority of the goweent is legitimate insofar as the
possibility of contesting its decisions is alwaysea’® For more radical conceptions,
such as Chantal Mouffe’agonism the ambition of contestation is to challenge the
hegemonic and contingent articulation of power4ielas in society; government and
law both being particular agents of power. The atitli of representative institutions
iIs never democratically legitimate because demacrac about staging conflict
between those who have the power and those whoesbithe exercise of such

power’’

Contestation is therefore a practice of injectiagilimacy into democracy by means
of challenges to decisions that are traced bactheéomajority of the representatives
elected in turn by the majority of electors. Thistianajoritarian feature can make

contestatory democracy very attractive; howevedaoes not necessarily imply a

76. See Pettit, 1997:185. See also Tomkins, 2005.

77. See Mouffe, 2013. See also Honig, 1993a. Howeverthiese later accounts, one must
distinguish the value of the transgression of th&titutional forms itself, according to a view
in which institutional politics is an attenuatedroof democracy, from the democratic value of
contestation to review and question the currentatiehs of power supported by the
institutional system. Just emphasising the secospeet, contestation can be seen as a
mechanism of democratic legitimacy in the senss discussed here.
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strong support for judicial review or other formg lonitations on politics by legal
mechanisms. The essential element of contestatotma possibility of uncovering
and making contentious what a representative psoéslemocratic law-making has
concealed. This is because, contrary to any subatiin of politics to law, and
antagonistic with the deliberative tendency to @msus, contestation is about
maintaining the democratic process always opensum, questioning that law can

assume a representative réfe.

In terms of the distinctioninput/output similar to deliberative democracy,
contestation places greater emphasis on output iBhso because it focuses on the
negative outputs of the democratic process. Coatiest, however, does not seek to
produce a determinate result; instead, by meangiestioning the output it forces the
reassessment of the decisions under conditions a@ffrentation which might
illuminate hidden aspects of the issue at stakewé¥®r, even if seen as output-
focused, contestation might also be seen as aipeaat input legitimacy, particularly
when it is performed directly by citizens and cigibciety organizations. In other
terms, contestation is a form of participation, @thimay bring decisions closer to

those affected by them.

The major problem with a conception of democracyicihlays emphasis on
contestation is the scant attention paid to thecgse of law-making, including
elections and parliamentary debate. This disregaray reveal a tendency to
standardise all kind of government exercise of poasequally vicious or, in a better
light, to obscure how elections and representativgtitutions can manufacture
democratic legitimacy. In contrast, participatoryhts that have the potential to drive
manoeuvres of contestation obtain great democrnaievance. The right to free

speech is important in this regard but also thatrtg judicial protection and crucially

78. See Christodoulidis, 2006:4-9.
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the right to assembly, all of which enable the Btggof conflict in different forum

and in different forms.

3 The importance of voting for democratic legitimac y

These three models express different understandafgthe principles on which
democracy is grounded; further, they also expresdindtive ways, commonly
thought of as antagonistic and incompatible, inakhidemocracy can be understood.
However, each one of them highlights the importanéedifferent modalities of
legitimacy and certain practices that can contebubd produce it. Elections,
parliamentary and civil society deliberation, pwl# and legal contestation and
social struggle — in sum consent and dissent —igeovmportant elements whose

significance any ambitious account of democracynoampass over.

Regarding the importance of voting, aggregative demacy is the model that relies
importantly in electoral practices but in the codtef a considerably poor account of
democratic legitimacy. Deliberative democracy, iantrast, is a more attractive
normative model because it simultaneously permitsea&planation of the current
democratic institutions and practices of repres@mgademocracy, while subjecting
them to critical scrutiny. However, at least at ttmre of its theory of legitimacy,
deliberative democracy provides a relatively poocaunt of the value of voting. A
model of deliberative democracy focused on theorstlity of outputs can be
considerably reinforced if it can also highlightetimportance of input legitimacy.
This injection of input legitimacy could adopt twoain forms. First, it needs to
highlight the importance of elections for the deliitive process. Second, it must

highlight the aspects of democratic practices sglavith contestation.

79. See Hiley, 2006:56-7. See also Beckman, 2009:22.
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3.1 Deliberative purity and input legitimacy

Regarding the importance of electoral inputs in eiberative model, Habermas
suggestion is that elections inject ‘communicafpoaver’ into the political system. In
real democracies, people elect representatives take decisions in their name.
Representatives, however, need to engage in aqablgractice in which decisions do
not correspond necessarily with the interest, valoiepreferences of the electors. To
what extent those interests change during the laking process, or to put it in other
terms, what is the importance of the input charatelinto the political system
through elections, forms the object of consideraiddate between those who hold
deliberative accounts. This is important becaussehs a direct relation with the
extent to which interest, values or preferences hlecked by the normative
aspirations of deliberation, therefore limiting thessponsiveness of representatives, a
consequence which forms the basis for criticisntha& elitism and unrealism of the

deliberative modef°

A pure-deliberativeposition set a very demanding goal for delibematibringing it

closer to the notion of consensus, with all thelesionary problems that entails. The
deliberative ideal demands the recognition of tbecé of the better reason from all
participants. As the better argument is objectiviedtter, the deliberative ideal asks
for a consensus over such reason. On this modelinguts brought by elections into
democracy are systematically filtered and purgedHh®yuse of public reasoning and
the recognition of the force of the better argumeht must be said that the
institutional design of representative democrackentnis ideal considerably unlikely

in practice®

The work of Habermas on constitutional democraay,tlee other hand, maintains

consensus as a regulative ideal while introducedeeision-oriented deliberative

80. Seee.g. Levy, 2013:362-5.
81 See e.g. Habermas, 1984; Habermas91&9Cohen, 1998.
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style® In a law-making process legally regulated it imsenable to aim for an
outcome consensus rather than argumentative cous&hshis difference is due to
the fact that in his model, the commitment of demacg to communicative action is
weaker than in a pure deliberative model, more ad#eg for the moral deliberation
than for the institutional deliberation in pluradlsocieties. Deliberation in this model
is committed in the task to reach “some understagpdabout the normative
regulations of strategic interaction&”and not the justification of morally objective
norms. In conditions of pluralism, he recognisemaural tendency to shift to
strategic action within a law-making process aner¢ifiore the need to acknowledge,
first, the importance of bargaining “where partins agree to a particular norm for
different reasons through a negotiated consenSustid second, the limited scope of
deliberative principles as they regulate the paoditiprocess, admitting that sometimes
they are merely laying down the conditions of tle@daining processes in terms of a
legal regulation that can be followed for strategg@son$® Thus, the deliberative
ideal is reduced to the more modest ideal of favgurthose institutional settings
that promote deliberation and in which the weiglit negotiation and voting is

reduced™®’

This moderated optimism about the possibilities aoinsensus brings important
consequences for the understanding of voting ina#acy, because the importance
of the inputs brought into the process is augmeateti expectations of a purge on the

inputs during the process of deliberation are attééed. The ‘discursive dilemnf’

82. See Habermas, 1996a:306-7.

83. See Kindhauser, 2011a:102.

84. Habermas, 1996a:26-7.

85. Habermas, 1996a:166.

86. According to Habermas “rational discourse’ shouldclude any attempt to reach an
understanding over problematic validity claims ifesoas this takes place under conditions of
communications that enable the free processingopics and contributions, information and
reasons in the public space constituted by illoangiy obligations. The expression also refers
indirectly to bargaining processes as these arela¢gd by discursive grounded procedures”
(1996a:107-8).

87. Besson & Marti, 2006b: xvii. See also Mansbridge0e.

88. See Pettit, 2008.
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based in a tension between participation and dedtimn is certainly attenuatéd.
Voting conserves its decision-making characterestatg candidates that would not
be neutral in the discussion and defence of therasts, values and preferences of
their electoraté® This can be justified in deliberative terms, firsecause democracy
is understood as an ongoing process of will-forovatin which even when it arrives
at temporary agreements regarding norms that coatéiinteraction in society, this
does not imply an ethical agreement that dissolles commitment to pluralism.
Secondly and consequentially, the possibility omtesting and reviewing such
agreements by those who disagree, as a fundameiemhent of democracy,
recognizes great importance to the responsivendsshe political system and

therefore to the input legitimacy of elections.

3.2 Two-track democracy and deliberative elections

The second way in which elections might have rooma ideliberative model depends
on the fact that elections can be influenced byaatier process of deliberation in the
public sphere. Habermas, driven by the idea of fienal differentiation, highlights a
model of two-track deliberative democracy’ in which citizens’ parpation is not
carried out only by voting but also through theiaties of civil society associations,
political parties and mass media all of which geteran informal deliberation
‘track’, a diagnosis of social problems, influenginthe political system, and
eventually causing struggfé.In fact, Habermas dissolves formal and informal

participation by appealing to the idea of “subjess’ forms of communication”,

which flow from the citizens and the public sphateliberative forums into the

89. See e.g. Levi, 2013:355-7.
90. See Habermas, 1996a:487-8.
91. See Habemas, 1996a: Ch. 5.

111



RIGHT TO VOTE

political system’s deliberation which in turn comigethis into administrative — and

purely strategically-oriented — pow#r.

Individually considered, people have limited podgies to influence public

decisions. However, civil society organizations neayoy considerable strength and
the ability to evaluate, question and influence poétical agenda ‘from the periphery
to the centre®® They can operate directly within the governmentisien-making

process, for instance, by means of government dtatean mechanisms through
which civil society is heard. Furthermore, they agmerate indirectly through their
influence on the public sphere’s debate, which sBapublic opinion on certain
issues. Even more, “in a perceived crisis situdtismen the political system is
particularly irresponsive to the demands of ciwkety, “the actors in civil society
thus far neglected in our scenario can assume p@risingly active and momentous
role”.®* The spontaneous actions of members of civil sgcietough protest, civil

disobedience and radical forms of political antagonmight permeate the political

system reconnecting society and politfes.

Deliberation, therefore, is not an activity thatcacs just within institutions. At the
same time that this might diminish the importancke ebections as the main
participatory channel, it also opens up a new viewpfrom which to see a relation
of reinforcement between deliberation and electir&lections, from a deliberative
point of view, are moments of decision-making ttmbe valuable must be preceded
and followed by a process of discussion and theraftange of opinions and
information, which result in that decision beingetltonclusion of a procedure

oriented by reason.

92. “[...]. Only in this anonymous form can its communtiz@ly fluid power bind the
administrative power of the state apparatus towhlkeof the citizens” (Habermas, 1996a:136).

93. See Habermas, 1996a:359ff.

94. Habemas, 1996a:380.

95. See Habermas, 1996a:379-87.

96. See Levy, 2013.
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Probably the more important example in which dermaticrelections are tied with

public sphere deliberation is in electoral campajgwhich are prospective-oriented
discourses and are directed to address electoectdhl campaigns are just the
central moment of a constant, ongoing reflectiod awareness occurring within the
public sphere about the importance of the electiand what is at stake in them.
Whether campaigns are made for persuading, infagnoinmobilizing electors, they

are part of the general process in which peoplenidate their opinions, shape their
values and take their decisioffsThat deliberative process of will-formation and
decision-making in the public sphere resonates Ire telectoral outcomes.

Consequentially, that deliberative process affehts way in which those outcomes

influence the representative institutions.

3.3 A Family Quarrel?

Frank Michelman has suggested that any possiblegdeement between Habermas’
deliberative model and democratic republicanismaigamily quarrel due to their
general similaritieS® Similar judgement could be made about the law-mglirocess
of certain contestatory theorists that favours ewiof representative practices not
very different from Habermas’ decision-orientedidetative model. In the worst case
scenario, these approaches to democracy are noitigde nor opposed, but

complementary?

Some theories of contestation, such as Mouffe’spmmonly manifest their strong
opposition to a deliberative model of law-makingonsidering it harmful for
democracy because its demand for rational agreeméwals a propensity for

neutralizing conflict, depoliticizing society ang@ding the development of forms of

97.  On democratic theory and electoral campaigns, saelitzr, 2008.
98. See Michelman, 1996a.
99. See e.g. Markell, 1997.
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contestation against the hegemonic dimension oensus® Even if it is correct,
this is a criticism that can be directed only agaipure-deliberative democrats;
regarding Habermas, such a criticism only standisigf focussed on his philosophical
presuppositions, but disregards the realist concemderlying his proposals to
regulate democratic practicE®.Habermas’ theory of deliberative democracy seems
equipped to avoid those criticisms: first of alg a result of his emphasis on the
“institutionalization of the corresponding procedsr and conditions of
communications”, rather than with the achievemehtadactual consensu$? One
expression of this is the admission of instrumeméionality as being indicative of
political plurality, which can play a role in theeigeration of spaces of dissent and
resistancé® Secondly, he recognizes the importance of coniestaas a
fundamental element of democracy, which is exprést® example, in his theory of
the public sphere or in his demand for broader igupérticipation, which play an
important role that eventually takes the form of‘sruggle over needs®* and
therefore might limit the hegemonic closure of gwitical systent’® The opposition
between accord and struggle can be dissipated ig ttonceived the possibility to

think about accord as part of a more complex kihdtauggle'®®

Others explicitly recognize their similarities, dei@g deliberation as one of the basic
requirements of contestatory practices. Pettit,ifgtance, believes that contestation
requires, first, that the “decision-making [be] doieted in such a way that there is a

100. See Mouffe, 2000: Ch. 4. See also Meckstroth, 2009.

101 See Khan, 2013:2. See also Markell, 1997.

102 Habermas, 1996a:298..

103. See e.g. Meckstroth, 2009:419.

104. Habermas, 1996a:314.

105, See Markell, 1997: 391-5. The agonistic theory oftestation, as noticed by Kahn (2013), in
fact shows some convergence with Habermasian demgpcrfirst, by highlighting the
importance of civic accord as a framework of redtign; second, through the recognition of
conflict and disagreement as a legitimate politielment; and third, the value it accords to
collective self-government as a democratic idealhe®s have also noticed some common
points and relations between deliberative and agjanidemocracy. See also Shaap, 2006;
Knops, 2007; and Gursozli, 2009.

106. See Meckstroth, 2009:419.
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potential basis for contestatioh™ Even recognizing that a bargain-style of decision-
making can also become effectively an object ofcpca for contestation, he argues
that a decision-making process wherein decisiomssapported by reasons and those
reasons are subjected to public debate provides raod better opportunities for
contestatiort®® Well-structured decision-making procedures “allstatement[s] to be
supported and contradicted in ways that may catod) [attention of unspecified non-
elites”!® In particular, publicity and visibility of procedes, discussions and
decisions permit the instantiation of a controllatd moderated political conflict that

is productive for democracy®

3.4  Contestatory elections

Democracy as contestation emphasises the shortgsmiof electoral and
parliamentary practice to express the existent ghiiyr of interests, values and
subjectivities. Its defendants are driven by a sisp “of attempts to determine in
advance what is to count as legitimate politicaiatbecause this too often becomes
a way of coopting radical challenges to the dominarerests within a society™!
Elections, in particular, embrace the “permanemgsgulity that this or that minority
— stable or issue based - will be overlooked in #lectoral process” and

consequentially in the representative practicés.

107. Pettit, 1997:187.

108 Pettit, 1997:187; Pettit, 2008:151-3. The failuffetlve deliberative process to reach consensus
is not seen as problematic, from this point of vidéag@cause deliberation is seen as instrumental
to contestation practices (Pettit, 1997:199).

109 Sharpf, 1998:13. He continues: “Publicness workspawerful censorship mechanism [...].
That does not rule out self-serving communicatidnsgpublic debates, however, self-interest is
forced to masquerade as public interest - at wipigint the possibility of contestation allows
competing interest or public-interested criticsctmllenge such claims” (Sharpf, 1998:13).

110. See, generally, Goldoni, 2013a.

111 Shaap, 2006:257. See also Pettit, 1997:183-4.

112 See Pettit, 2000:126.
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However, contestation is a reactive activity thatstnbe performed under adversarial
conditions. The alternative — to give protectionth® interests of the minority —
would be to grant them veto powérs which are deeply incompatible with even the
expression of the majority and highly unconvincirgs democratic modét?
Challenging domination requires a target, and thee@mes of a process of elections
and representative law-making are the logical tafeany action of contestation.
Moreover, this is not just logical but also demdimaly necessary. Democratic
elections are not an arbitrary means to decide i the authorities will be and
which kind of decisions they will take. In this énBonnie Honig recognizes that the
politics of decision-making (“the politics of seathent”) and the politics of
contestation (“the politics of unsettlement”) repeat “two impulses of political life,
the impulses to keep the contest going and the lisepto be finally freed of the

burdens of contest!!®

Elections may have the potential to select anduhice interests into the law-making
process. Even from the perspective of suspicioa,ftitt that “[tjhose who stand for
political office will have an incentive to enhanteeir chances of election and re-
election by promoting any cause that can attractegel support™® augments the
chances of a “generous supply of candidates fosicenation as matter of common,
recognisable interests®’ Pettit’s metaphor clarifies this in arguing thdeations
play the authorial dimension of democratic control over the governmaerile

contestation plays aeditorial role }*®

Finally, there is another aspect where contestadiot elections are compatible and

even mutually dependent: elections may assume &st@tory role as contestation

113 See e.g. Buchannan & Tullock, 1999; Tsebelis, 2002.
114 See Pettit, 2000:118-9.

115 Honig, 1993a:14.

116. Pettit, 2000:125.

117. Pettit, 2000:116.

118 See Pettit, 2000:114-8.
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forums. According to Scharpf, elections are “impoitt as the infrastructure of
political accountability which institutionalizes @n reinforces the normative
orientation of office holders toward the public énest’'*® This contestatory
potential, however, requires very demanding circiamses to be fruitful, which
shows strong similarities with the requirementslefiberative processes. The rule of
law, political participation, strong and plural divsociety, competitive political
parties, and credible media demonstrate that “damB are in place, public power is
exercised in the shadow of public attention andpablic debates that have the
potential of affecting the outcome of upcoming élens”.*? It is contexts such as
these that it becomes possible and can be expdéiedcitizens “to make sense of
what it is happening and to respond to specificigylchoices by approval,

unconcern, or active oppositioh®

1 UNIVERSAL SUFFRAGE

The previous observation can contribute to affirhe tvalue of voting, due its
potential to generate democratic legitimacy, asgdamental right in a democratic
state. This section deals with universal suffratpe, other principle involved in the
claim that democracy may assume the role of a nobvmadeal. However, the idea of
universal suffrage as a normative principle musbadbe, as with the right to vote,
developed and framed in constitutional language.stistain that universal suffrage
can adopt such a form, one must avoid an understgnaf the franchise as fully

contingent, inherently particularistic and depertdgpon historical condition¥? The

119, Scharpf, 1999:14.

120. Scharpf, 1999:14. See the proposal of Gardner (R0A8which he argues that electoral
campaigns have a general contestatory potentiadprhing “a forum not just for peasant,
voluntary, reinforcing encounters with like-mindedut also unwanted, destabilizing, and
perhaps unpleasant encounters with those who héflereint or even contrary views” (160).

121 Scharpf, 1998:13 (19997?). See also Goldoni, 201811

122. Dahl, 1989:120-1. See belo@hapter 6 Section I11.1.

117



RIGHT TO VOTE

conclusion that there is no rational explanatioaikable to the problem of inclusion

must also be avoided®

1 The problem of boundaries

The answer to the question abethio should be entitled to vote in a democracy is not
self-evident. This question has been highlightedpbitical theorists such as Robert
Dahl and Frederick Whelan as the problem of indosn democracy or the problem
of ‘the boundaries*** The answers to the question of the boundariescaneplex,
generate considerable debate and are marked bygaitibs'? It is surprising, given
the depth of the discussion about who must be dedy and how the line must be
drawn, how little attention has been paid to thdigators which demonstrate that
somebody is included, being commonly assumed tleango part of the political
community is associated to/can be reduced to tlgallentitlement to vote in

elections.

While admitting the danger of oversimplificatiort,hay be said that there are two
main kinds of reasoning used to answer the quegifomoundaries. The first starts
from the premise that inclusion/exclusion proceegsording to some substantive
principle or standard. The second follows the itiest it must be settled according to
some legitimate procedural mechani¥&h.Both propose a basis from which to

determine who is included or excluded. Two exampméshese kinds of reasoning

123 See Nasstrom, 2007:631-4. The boundaries problem been usually framed in terms of
complex and indeterminate questions about who #re people’, how ‘the demos’ can be
legitimately constituted, or who participate in iisitial founding decision. See N&sstrom,
2007. See also Whelan, 1983; Scherz, 2013.

124, See Whelan, 1983; Dahl, 1989:119. The literature d¢w@wn recently. For an overview of the
literature, see Loépez-Guerra, 2005; Arrhenious, 220Cheneval, 2006; Goodin, 2007;
Nasstrom, 2007; Weale, 2007:207-226; Beckman, 2008jer, 2009; Na&sstrom, 2011;
Saunders, 2012; Song, 2012; Scherz, 2013; Lépezr&ue0l4a.

125 See Dahl, 1989:120-1.

126. The framing of these answers to the question of fitemchise between principles and
procedures has been taken from Note, 1987.
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can be useful in highlighting some of the probletinat a successful answer to the

boundaries question must overcome.

1.1 A human right to vote

A first answer to the problem of the boundaries banassociated with a principled
version of the franchise and has as its main tettetsdea of the right to vote as a
human rightand the claim of universal suffrage as its natw@hsequence. Every
human beingquahuman being should be entitled to vote and the oblgovernment

must be limited to facilitating and protecting suzhight!?’

This answer is difficult to defend in practice. Ksast two reasons support a strong
intuition that undermines the above approach, ladtkvhich are associated with the
participatory nature of the vote as a politicalhtig First, those who will not be
affected by a decision which issues from the prea#sdecision-making can hardly
claim to be included®® Second, to engage in democratic process demamds kimd

of capacity: for instance, a baby cannot personadlsticipate in democratic practices

as a matter of fact®

127. There are common presuppositions and strong tiesdes a conception of the right to vote as
a human right grounded in the rational natural lawgonception of the political society based
on a rational contract which articulates plural -pditical interests, and an aggregative
conception of democracy. See Michelman, 1989:4484ifller (2009) assumes part of these
premises when he argues that it “is going to app@@malous if there are people not currently
included in the demos whose interests are nonethdlapacted by the decision [democracy]
takes” (214).

128 Transient foreigners are the core case in whichatigbution of the right to vote would be
arbitrarily granted, especially when the workingpbyhesis is the nation-state franchise. See
Beckman, 2009: 80-8.

129 See Dahl, 1989:126-8. See also Saunders, 2011:86also abov€hapter 4 Section IlI.
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The problem of grounding enfranchisement in huma@ffit is not just its
counterintuitive consequences, but that it is dematcally problematic. Some critics
of this idea suggest that this conception of tlea¢hise is hardly compatible with the
foundations of democracy as self-government. Thisa, because democracy as a
process of decision-making requires, as a matteropération, the previous
determinationof those who are going to participate in the pesc¢& The problem,
therefore, is that “an unbounddeémosis not a performative demos because it cannot
act”’®? At least, it cannot act in terms of a process ihablves the institutions to
which current democratic practices are tied: votidigcussion in the public sphere
and parliament-producing decisions, the contestatb such decisions, and so on.
Therefore, it cannot achieve the democratic iddahe production of outcomes that
can be recognized as common. In this sense, thenngse of the franchise
undermines the possibilities for not just demoaradieliberation, but also social

justice and solidarity through democrady.

1.2 Democratic self-definition

If the universalistic principle of inclusion failedue not only to its disconnection
from reality, but more especially owing to the ladf closure demanded by
democracy, a second and different answer can pdofreen the very negation of the
premises of the first. There is no principle to ahione might appeal in this matter
because there exists no such thing as a human togidte. This right is a political

right — not a human right= and as such, it corresponds to the polity todeeiho is

130. Must be noted that the reference to humarstglieady exclusionary and is premised in the
problematic question of who is to be counted as bwmmof these group (see Beckman,
2014:2).

131 An unbounded franchise would imply that everybotwgttis enfranchised is at the same time
free to enter into the country to exercise his er $uffrage (a policy of open borders).

132 Scherz, 2013:6. See also Cheneval, 2006; Linddtly 2

133 See Song, 2012.

134. Regarding the distinction between the right(s) @mnnand rights of citizen, see Marx, 1844.
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entitled to it™° In a democracy, people must be entitled to takssitens, especially

the more important decisions. Firstly, these decisicannot be imposed externally,
and secondly, between the several options availableegulate some aspect of
people’s lives, the people should be able to chdosely the best according to their
own preferences and their own sense of idertftyHowever, such a simple

democratic principle becomes considerably more lgmhatic when the decision that
must be taken concerns who will be entitled to tp&# in those decisions, that is, the

definition of the rules of membershty’

Defenders of self-definition argue that statutesssgal by a parliament make
membership rules an outcome of a democratic detish@at must be respected as
such, insofar as some basic deliberative standaage been followed and everybody
has been listened. This would hold, for instantéhese decisions are the outcome of
procedures that include long and detailed publicade in which the arguments of all
sectors of society are considered, and they argecaput by the representatives of
the people from diverse political tendenct®s.These may be, some argue,
‘democratic exclusions’ or exclusions from the fthrse that are democratically

justified *°

135 This answer, instead of principles or standardsc@$ an emphasis upon procedures or
processes. Here again, there are common presujipwssand ties between a conception of the
right to vote as a politically manufactured rigbgtpunded in “determinations of the prevailing
political will”, a conception of political societpased on a common good, and democracy as a
process of self-government (Michelman, 1989:445-6).

136. See Altman, 2005:264.

137. For a discussion of this problem in the cafS€D, see belowChapter 7 Section I.

138 See Altman, 2005:267-9.

139, See Beckman, 2009:4. The belief that there is noabeatic principle that orders the inclusion
or the exclusion of anybody is compatible both wille minimalist claim according to which
democratic procedures are the only important fadtordetermining self-definition to be
democratic (Schumpeter, 1976:243-5) and with theongt republican idea that “the
establishment and endurance of a constitutionditrig strictly a matter of resolution on the
part of the people politically engaged; the riglashno grounding beyond actual human
determination and therefore can exert no claimsregdhe political resolutions that alone give
it existence” (Michelman, 1989:446).
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When it is observed that this merely procedurausoh is compatible with a regime
of apartheid, such as that which affected Southicaffor many years, the problem
that underlies self-definition becomes apparenterEwhen the decisions are taken by
majority-rule and with respect for other democrgirocedures, the exclusion of part
of the population from the franchise scarcely adosuch a regime to be called
democratic. Dahl rightly points out that under suehconception, “democracy is
conceptually, morally, and empirically indistingh&ble from autocracy** This is
not, to be sure, a quantitative question. The mbéxists in a different form when
those excluded from the franchise constitute thgontg or a minority of the
population, as was seen in the segregation polafiesting the US. In this case, self-
definition is in addition a paradigmatic case ot ttyranny of the majority. This
strong intuition about the arbitrariness of ass®gsinclusion just in terms of
democratic procedures highlights the importancéhefproblem of the ‘legitimacy of
the people’ as a distinct and separate problem fribra ‘legitimacy of the

government?*

while both are problems of democratic legitimattye latter concerns
the circumstances of the decision-making processlstwthe former is related to the

subject that makes such decisions.

Democratic self-definition faces, therefore, a peob of circularity when it is the
case that the community decides on its own memigershihe people cannot decide
until someone decides who are the peopféhecause the “criteria or bounds of the
citizen body [...] is a matter that is logically prito the operation of the majority
principle, and cannot be solved by 12 The decision concerning the boundaries of
the franchise is always conditioned by its own basind unless this basis — the
current members of the franchise — is presupposed bé democratically

140. Dabhl, 1989:121. See also Scherz, 2013:2.
141 See, generally, Nasstrém, 2007.

142 Jennings, cited in Scherz, 2013:1.

143 Whelan, 1983:16.
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legitimated*** there is an infinite regress. The question of boendaries seems to

refuse democratic theorization in terms of procesuwf decision-makingf*®

The answers to the question of the boundaries edfeby universalism and
proceduralism have been demonstrated to be inadequhis does not mean that any
principled or procedural solution, or a compromistween them, will necessarily
fail to give rational grounds for the boundaries @émocratic citizenship. The
problems of closure and arbitrariness highlight diféiculties that such an enterprise

must overcome to be successful.

2 The principle of ‘all those subjected to the law’

In the literature, a general idea that has becomenment for determining inclusion
within the franchise is the ‘all affected’ princgplAccording to this principle, all the
people affected by a decision in a relevant mamsheuld have a right to be involved
in the process of decision-makifif].Its prestige resides in the supposition that & is
principle that answers the question of the bouredademocratically?’ It does so by

stipulating a ground for inclusion that, firstiyy@ds the arbitrariness of a definition
that does the legitimacy to decide on the franchasea granted power of the
institutions of the state, therefore avoiding a agption of democracy as a form of
decision-making but by adopting democracy as a atira ideal. Secondly, it is very
attractive in the sense that apparently closescitate of electors, thus avoiding the
democratic problems of universalism, according tooh everyone has the right to be

included**®

144. See e.g. Rawls, 1996:12. cf Cheneval, 2006siMam, 2007:628-9.

145 See e.g. Lopez-Guerra, 2014b.

146. See Dahl, 1989:119-31. Detailed treatment andditee review in Beckman, 2009. See also
Goodin, 2007.

147. See Arrhenious, 2005:5.

148. See Arrhenious, 2005:8.
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The principle of ‘all affected’ presents a stromgation with normative conception of
democracy sketched iBection ] which in turn is based in the general idea that
legitimate law only can be produced by a proceswlinch all those whose interests
are at stake are granted equal chances to influgrecdecisions. If linked to the idea
that the right to vote is a fundamental mechanigrpanticipation offered irSection

I, this principle could be regarded as the adequis$éributive principle of the
franchise.

The problems afflicting the ‘all affected’ princglhowever, are important. Firstly, it
is a proposal that would lead to a constantly fliating franchise, because those
affected by one decision would not necessarily fiecéed by another. Each decision
would demand a different composition of the framsehi presenting a problem of
indeterminacy that resonates in the functionality democracy. However, the
problems do not stop there. Secondly, those affebtle a decision are affected in
differing proportions or degree, and therefore érbsponsive to this principle some
people affected greatly should be entitled to ggeatarticipation in those decisions.
This is problematic since it is impossible or vetifficult to assess degrees of
affectedness. It is also problematic in that thisuld prove incompatible with our
current arrangements based on equal distribution of rights of participation.
Thirdly, to determine who is going to be affecteg & decision, it is necessary to
know the outcome of the decision in which people @&ntitled to participate,
something which cannot, of course, be determineddwance. There is, therefore, a
problem of circularity in the ‘all affected’ pringie*® Some have tried to avoid this
circularity, reframing the terms of the principle @ll those potentially affected®
However, that necessarily leads to the inclusiothefwhole of humanity as members

of the franchise (eventually including future geatéans)*>*

149, See Whelan, 1983:17. See also Cheneval, 2006:188:rM2009:214-8.
150. See, generally, Goodin, 2007.
151 See e.g. the proposals of Beckman, 2009: Ch. 7.
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If a framework comprising an existing nation-statgh a territorial jurisdiction is
assumed, the problem of universality can be avolsfedeadapting the ‘all affected’
principle to the more modest principle of inclusiohall those ‘subjected to the law’
of the nation-state in questidf. This principle calls for the inclusion within the
franchise of all of those permanent residents @& $hate, independently of their
national citizenshig>® This limited version of the principle does not assarily
constitute a criterion for the constitution of tpeople as a collective agent, and it
does not provide an exhaustive standard to digeilall entitlement to participate, but
it can be adequate to “determine a right to pgrition in deliberation, decision-
making or compensation for negative effects” in thentext of the national

jurisdictions™*

The assumption of this principle is critical forpality that is meant to be composed
of equal members, because it assigns equal infRi@nthe political space to each of
them. Distribution of electoral power is, therefobased orpolitical equality, which
renders all opinions and interests held by indialduof equal value and therefore
deserving of the same influence in the processeafsion-making> It is also central
in a society which recognises that equality coroes}s to the plurality of conceptions
of life, that in turn are related to both the putsif individual interests, but also to an
idea of the common interest through a practice wjlig participation; that plurality
must be translated into free and equal participaéind influence. Finally, the idea of
‘all subjected to the law’ is central to the aspwa, based upon the recognition of

our equality and plurality, that we can be self-gmed.

The principle according to which all those subjélcte the law of the territorial state
must be granted a right to participation in thegass of decision-making is, however,

152. See Né&sstrom, 2011:117.

153 See Dahl, 1989:93-5, 119-31. In similar terms anithveame consequences, Miller (2009)
defends a principle that includes all those coetmgthe government (219-25).

154 Scherz, 2013:6.

155 See Sadurski, 2008.
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prone to the criticism that regards the admissibsuzh a normative principle as the
normalization of the boundaries of the nation-state the terrain of exclusion,
marginalization and exploitation® If a given state must grant unconditional
democratic citizenship to all its residents, thigl wreate important incentives to
adopt a policy of closed borders, increasing th@dence of illegal immigration and
the consequent social and legal fragility of thegehout papers. Even if this is the
case, the dilemma between full democratic citizgmnsand closed borders falls
outside of the scope of this work, whose workingdihesis is the determination of
the franchise of the nation-state. This in turnnpiés to focus on the complexity of

the cases and reasons of exclusion within thetterai jurisdiction.

3 A constitutional conception of universal suffrage

The normative principle of ‘all subject to the lawan be linked to the legal principle
of universal suffrage that has been upheld by thets of the judicial trend as a basic
constitutional principle in a democracy. Howevegmima facie, the concept of

universal suffrage contains an ambiguity becaugeeths no country that allows all
|2!.57

its inhabitants to vote, therefore, it is neveidly universal.®’ If universal suffrage

is not universal in a strict sense, what is thaireabf its universality?

A democracy that embraces the principle of univiessdfrage must be amclusive

democracy® This implies that the right to vote is grantedpirinciple to all subjects

156. Nasstrom, 2007:625-6. cf Song, 2012.

157. Most of the literature, however, tends to indicttat voting is as widespread as it can be and
therefore it is not wrong to say that most of theumtries of the world provide universal
suffrage. See Beckman, 2008:29-32. The answer, fammempirical point of view, would
depend on the formulation of democratic inclusi@nedther: minimalist (which only requires
competitive elections), conventionalist (which regs the participation of everybody usually
not excluded) and maximalist (taking into accoun¢ mumber of residents of the country
without distinction and then considering those edeld as a democratic deficit). See Beckman,
2008:34-40.

158. Against the idea of aaxclusive democracyn which the inclusion of new subjects in the
category of those entitled to vote must be justifiey arguments about the contribution that
those new voters could imply for democracy. Frons therspective, the inclusion of the poor,
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and the exclusion of a subject or group of subjéam the circle of the vote-holders
must be duly justified. On this model, the prineipbf universal suffrage is not a
description of the electoral universe but a ruletlod burden of proof required to
decide which subjects can vdt&.Here, the exclusion of certain groups of voteos, f
example children, can perfectly compatible with grénciple of universal suffrage,
provided that such exclusion is properly justiff@8Such notion was clearly uphold
by the ECtHR inHirst: “In the twenty-first century, the presumptionandemocratic
State must be in favour of inclusion [...]. Universalffrage has become the basic
principle” [59]. It was also uphold by the natioraurts of the judicial trentf*

This is the idea presented and developed by Beckm#@he Frontiers of Democracy
He argues that the delimitation of the politicahwaunity, which provides the prima
facie scope of the universal suffrage, must be milbg the ‘all subjected’ principle.
Then, the exceptions to the enfranchisement of paent residents members must be
justified in terms of equality and not discrimimaii “anyone affected by a
government should be recognised as a member ofd#raocratic community”
(universe of analysis); “vote is democratic to tveent that it embraces as many
members of the community as possible” (burden obf); and “restrictions should be
evaluated in terms of their reasonableness” (stahdé proof)*®> The only limit of
the justificatory reasoning is that it cannot sdekreplace the general rule that in
principle ‘all subjected to the law’ should be albdevote with, for instance, a rule of

meritocracy (competence or responsibility), in whiby principle only some are

ethnic minorities and women, historically, can beers as the fruit of a desire for social
legitimacy and political and social stability. Fexample, an important part of political science
literature on that topic evaluates the inclusioncbfldren in terms of their impact on overall
political participation. If the inclusion of childn can provide an input of legitimation based
on higher voter turnout, their inclusion is justidi. If, however, it is found to decrease
participation, children should not be included (3%agneret al, 2012:372-83; Wang, 2012:
Ch. 1. cf Lopez-Guerra, 2010:123-4).

159, See Hamilton, 2012:1478-84.

160. See Beckman, 2009:5.

161. SeeAugust[17]; Sauvé [33];Roach[83].

162 Beckman, 2009:61.

127



RIGHT TO VOTE

allowed to vote® Beckman, finally, recognizes that there are twdarstandings of
what can count as an acceptable reason for a ¢estrito universal suffrage. He
contrasts conceptions that need to justify exclusom democratic principles and
conceptions that justify exclusion in terms of demawy’'s competing principles,
arguing that this later approach is preferablefaict his own work shows how he can
found exemption to the universal suffrage on a gty of arguments, keeping in

mind that they are not arbitraf{?

The problem with such a conception was already ofese in relation to the
judgments of the judicial trend® It demand only the absence of arbitrariness and
redirect the democratic problem of exclusion froemibcracy to the discrete spaces
in which exclusions occur and are consolidated;csepain which democratic
principles lose their specific force. On the onadhathis develops multiple categories
of exclusion, which can be based on multiple, ddfeé and flexible reasons,
impacting in that people are divested of their deratic citizenship. Additionally, it
weakens and fragments their effectiveness of tdemocratic claims for inclusion.
On the other hand, it considers the suffrage nad &sndamental right but as a right
that is essentially revocable if a non-arbitrarasen can be offered and balanced
against the value of voting. In these terms, it lioiy authorizes the institutional

manufacture and reproduction of social and politicaquality.

A more attractively democratic conception of thanpiple of universal suffrage,

which takes into consideration the importance ofistdering the right to vote as a
fundamental right in a democracy, must start fréva dpposite approach. A stronger
democratic conception of the principle of universaffrage must consider that any
exception to the ‘all subjected principle’ is ilidghate unless is compatible with, or

the implementation of, democratic principles an@sans. This approach has the

163 See e.g. Olsson, 2008:58.
164. See Beckman, 2009:54. See also Lopez-Guerra, 2@lHat.
165. See above&hapter 2 Section I1.2.
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advantage of presenting a stronger suppgdinstthe proliferation of exceptions to

universal suffrage, setting the threshold for esmu in categorical democratic terms.

This idea, despite of its appearance of radicalisan give coverage to most of the
current rules that govern the franchise in the mgjoof modern democracies. It
allows to regulate membership on the basis of ttiecpple of universal suffrage and
articulating two principles of exclusion that seethe demands, first, of closure of
the franchise, necessary for democracy work as asi&-making procedure and,

second, the guarantee of equal participation ofmiésnbers.

The first aspect, the need fdemocratic closurehas been traditionally expressed by
the exclusion of the foreigner from democratic mapgtion. In this regard, the
national citizenship®® principle allows the exclusion from the franchisfethose who
are citizens from a foreign country whilst, at g@mne time, according to the principle
of universal suffrage, it demands the enfranchisenté all national citizens. This
exclusion rests on the argued necessity of extebmaindaries in order for the
political community to engage in democratic praefit’ Citizenship is the instrument
of this closure in order to distribute rights andvpeges. Despite the function that
national citizenship can claim to perform, as aspmption of ties, relations and
interests that are required for a meaningful pgraton in common affairs, the
arbitrary nature of nationality basedius soliandius sanguinirequirements has led
to several criticisms of national citizenship as tlecisive element of the franchi$.

This debate has grown fundamentally due to theeimemt of immigration and the

166. National citizenshig'is the legal recognition, both domestic and intgronal, that a person is
a membef...] of a state” (Shklar, 1991:4).

167. The national closure of the franchise assumes tk&ndtion between internal and external
boundaries. Internal boundaries, currently affegtohildren, people with mental disabilities
and offenders can be differentiated thus from tktemnal exclusion of the foreign.

168 See e.g. Arrhenious, 2005:5.
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consequential asymmetry between those who are gimgsidents in a country and

those who are considered full members of the conmitpdf’

The constitution of a franchise based on permamesidence, as application and
concretion of the principle of all those subjectedhe law, overcomes to some extent
the arbitrary aspects of the demands for a closmiréhe franchisé’® It does so,
however, reaffirming the idea of a democratic es@n and eventually a democratic
right to the exclusion of those who are not subjettthe law:’* Additionally,
considering that political participation is not nested to the exercise of voting, a
broader idea of participation in deliberative demamy necessarily renders the
boundaries of participation more fluid, allowingethinclusion within the public
sphere of the political claims of those that aréfoomally included and have no right
to participate'’® Distributing the right to vote based on permaneasidence
recognizes the possibility of exercising a rightfawmal political participation for
those residents who, as human beings, are in tlséigo of engaging in political

communication.

There is, however, a second democratic demand rttegt justify exclusion of the
franchise from those subjected to the law. Accagdio this second aspect, the
internal boundaries of the franchise (as opposethé&o external boundaries of the

political community) compatible with the principtd universal suffrage can only be

169. The debate has been extended to the related prebténthe justification of open or closed
national borders, the right to immigrate/emigramel ahe status of immigrants, asylum seekers,
refugees and those without papers. Additionally}cerg economic and demographic changes
have put into question the traditional associatietween democracy and the nation-state as its
natural domain. These changes call for new intagiiens of democratic principles and
institutions, through new forms of accommodatiorsofereignty and human rights claims. See
e.g. Benhabib, 2005.

170. Owen (2013), for example, postulates that a sofutian be articulated in terms of conferring a
right to naturalization under reasonable basis. ®eg. in the context of UK voting
requirements, Lardy, 1997. For a critical compamidzetween non-citizens and offenders as
excluded from the franchise, see Plaxton & Lardyl1@®109-113.

171. See Beckman, 2014.

172. For the distinction between the decision-mgkand the deliberative demos, see Cheneval,
2006.
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based on efforts to guarantee the democratic ppation of the members of the
political community. These efforts are currentlypexssed in the rules for the
exclusion of the children and some mentally disdbpeople from the franchise.
Democracy, as a practice of collective agency “oaly include agents, since others
are simply incapable of participatioh® Thesecapacityrules allow the exclusion of
those who are not capable of participating in dembc terms in the political
process, but at the same time require the enfraeoment of all those who are capable
of it. This idea, that affects children and peowi¢h mental disabilities, is developed

in greater detail in the following chapt&f.

Summing up, according to the modern practice intemsdemocracies, universal
suffrage means the universal franchise of capalileeas (or residents). For those
capable citizens (or residents) the right to vaiestitutes a fundamental right, which
cannot be taken away based on considerations olfaer citizenship (or residence)

and capacity.

AV FRAMING THE PROBLEM OF DISENFRANCHISEMENT

1 The democratic problem of disenfranchisement

Even though at first appearance it may sound exagge, to consider that “the right
to vote is a vehicle for social, economic and pcdit change, as it provides all the
members of the community with roughly equal oppoity to affect the future
direction of society™® can correlate with a normative theory of democracy
Elections have a fundamental value in the procédsuidding democratic legitimacy,
because they constitute one of the limited moméntehich democratic inputs are

introduced into the decision-making process. Acougdto this understanding of

173. See Saunders, 2011:287.
174. See belowChapter 4.
175, Beckman, 2009:1.

131



RIGHT TO VOTE

elections and the right to vote, democracy is nohceived only as a form of
decision-making, which has been defended for itsstemological advantages in
adopting better collective decisions, but is indt@aform of government vested by
normative principles that aim at both individualdanollective self-governmenif®
The right to vote plays a fundamental role in makihat those that are subjects to the
law can also be able to understand themselvesimisgathors of the law. Concerning

this aspect is that universal suffrage assumesiaairfunction.

In this context, offenders, especially when servprgson sentences, are obviously
subjected to the law; they also are arguably “nearly affected by the legal system
than anyone els€”’ From this fact it follows that the offenders aratural
candidates to have the right to vote under thegiple of ‘all affected by the law/®
Even when accepting this principle in general tersmme authors have argued that
imprisonment constitutes a clear case of somebaiygoremoved from society and
therefore not being affected or being affected ttesser extent by the laws that
regulate the life of law-abiding citizel& This is clearly mistaken. First, because
prisoners are still affected by most of the lawsrewhen in prison. Second, because
the idea of being subjected to the law must berpreged in jurisdictional and not in
causal terms® That is why is not wrong to assume, at least miovially, that to
exclude offenders from the franchise violates thegyple of ‘all subjected to the
law’,*®" and therefore the principle of universal suffragéis violation can be
referred as ‘the democratic problem of CD’, whatum lead to a strong presumption

against CD'%?

176. See e.g. Sadurski, 2008: Ch. 1.

177. Beckman, 2009:123.

178 See Beckman, 2009:123.

179. See e.g. Clegg, 2002:162. See also Sigler, 2013.
180. See Beckman, 2009:124-5.

181 See Hill and Koch, 2011:219.

182 See Duff, 2005a:215.
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The Canadian Supreme CourtS$auvéhas formulated the democratic problem of CD

in very precise terms:

“Denying a citizen the right to vote denies the ibasf democratic
legitimacy. It says that delegates elected by ihizens can then bar those
very citizens, or a portion of them, from partidipg in future elections.
But if we accept that governmental power in a deraog flows from the
citizens, it is difficult to see how that power chagitimately be used to
disenfranchise the very citizens from whom the goweent's power
flows” [32].

And the necessary conclusion of the view is that

“A government that restricts the franchise to astportion of citizens is
a government that weakens its ability to functios the legitimate
representative of the excluded citizens, jeopasliziégs claim to
representative democracy” [34].

It can be observed that the Court vest its claiat themocracy is more than mere
form of decision-making with theoretical assumptaimilar to those offered along
this chapter. The right to vote is seen as a chanheemocratic legitimacy, the
legitimacy of the government powers is seen asinmgsin input arising from the
citizenry and the restriction of the right to vagenerate a problem for democratic
legitimacy.'® This is so because democracy as a form of selégoaent demands a
certain coherent treatment of people in every aspédheir personalitie® As a
result of their exclusion from the franchise, offiems are regarded as autonomous
persons in the private sphere, according to whibbytcan be held legally

accountable, but they are not considered autononmuse public spher&® This

183. See e.g. Joint Committee, 2013:38.

184 cf Cholbi, 2002:561.

185 This “is incoherent, if not perverse”, as is obsahby Hill & Koch (2011), who observe the
same problem using a contractarian language: “Ongemson’s power to consent [...] is
extinguished it no longer make sense to insist #ila¢ is still under obligation to submit to the
rule of the state. This is precisely what prisonars expected to do, however, ant to a degree
not required of those in liberty” (221).
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provokes a serious democratic problem. Those aftebly CD are not in the position
of understanding their duty to follow the law asegult of a process of production of
democratic legitimacy, and therefore of self-gowveemt, but their reasons are
reduced to threat of punishment. They are reduceddre subjects of domination.

As Frank Michelman have suggested, “[ijnsofar agagement in political self-
government is deemed constitutive of personal foegda given person is political
disfranchisement is prima facie highly suspect, deding justification™® That
justification must be “robust and principletf”. The following two chapters are
devoted to the reconstruction of the main argumémas have been offered to justify
CD in terms compatible with democradghapter 4investigates the argument of the
lack of political capacity, whil&Chapter 5the idea of CD as a democratic form of

punishment.

Before the analysis of those principled justificais, the remaining of the chapter
briefly reviews some policy arguments offered talexie from the franchise those

offenders that are serving prison senteré@s.

186. Michelman, 1989:457.

187. Joint Committee, 2013:38.

188. Also limiting its scope to prisoners but amgmifrom different premises, Peter Ramsay argues
that CD is the natural consequence of a concepifademocracy committed to the idea of self-
government. Those offenders who are currently sgrviheir sentences in prison are
paradigmatically deprived of civil liberties, anlderefore, according to Ramsay, enfranchising
them would subvert the democratic idea of a selfegning community composed of subjects
who are considered equally free. CD is, thus, tggdal consequence of imprisonment because
prisoners are deprived of the possibility of thelifiwal freedom necessary for being a
meaningful part of the democratic community. Othisey he sustains, the right to vote is
depoliticised and civil liberties are not regardedsential’ for democracy. A defence of CD is,
in his terms, a defence of a particular conceptibidemocracy as the self-government of free
and equal citizens. See Ramsay, 2013a; Ramsay,b2@Ramsay, 2013d). On the democratic
foundation of his account, see Ramsay, 2013c. @hgsment is extraordinarily interesting but
for reasons of space and structure it was not ptss$d address it in this dissertation.
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2 Excluding pragmatic arguments against voting from prison

In a very recent book, LOpez-Guerra presented ddorental idea for understanding
the restrictions that can affect the right to voke argues that the right to vote
includes two dimensions that must be distinguisfkmdan adequate assessment of
such restrictions: first, the right to enfranchiserhand, second, the right to have the
opportunity to vote. Restrictions to the first dinseon are or must be strictly reasons
of principle. The people excluded from the franeht® not deserve to be entitled to
vote. In contrast, restrictions to the second disn@m are pragmatic and related to the
consequences of developing mechanisms for peopkgpé@tial circumstances to be
able to exercise the right to vot€. In the case of prisoners, concretely, these
pragmatic arguments are connected with the probkmunding avote from prison
and not necessarily with a problemprfsoners voting®

2.1  ‘Their choices have put them in that position’

To start with, it has been suggested that the ssatuld not develop a special

mechanism which would enable prisoners to vote fpomson, since these prisoners,
through their own actions, have placed themselwesa position in which they are

impeded to exercise the right to vdté The position of the prisoners might be such,
under this hypothesis, that even if in principleytare entitled to cast the ballot, they
are in fact impeded from doing $¥. According to this argument, they are in a
position similar to that of somebody who freely okes to climb a mountain the day

of the election, rather than that of somebody whosimbe hospitalised due to a

189, See Lopez-Guerra, 2014a:118-124.

190. These two categories of limitation usually overiagpractice, especially in those countries that
have developed alternative voting devices for peapith special needs, such as postal voting,
and only apply CD to those offenders currently mspn. In these cases, the distinction has
more analytical value than actual practical impticas.

191 SeeAugust[8, 13].

192 This is, therefore, a different argument from theguament of punishment that implies
arguments of principle to justify disenfranchisemen

135



RIGHT TO VOTE

serious disease and who, lacking any special meésimanvould be impeded from
voting!®® This involves a highly contentious assumptionspriers have voluntarily
chosen to be in prison and, therefore, do not desdhe benefit of special

mechanisms for voting.

This argument was put forward by the South Afriéaovernment in botiAugustand
NICRQ, arguing that “the categories of persons for whepecial arrangements
should be made had to be limitedNICRQO, 41] and that law-abiding citizens must
have priority over offenders for the provision @icilities to register and vote. The
Court produced a clear and strong response thatstipmed both of the
aforementioned assumptions. August the Court sustained that “when people are
imprisoned, they are forced to leave their homeastarreside in prison. They have no
choice” [27]. A few years lateMICRO, the Court added: “Prisoners are prevented
from voting by the provisions of the Electoral Aantd by the action that the state has
taken against them” [53]. Other categories of pessoould encounter difficulties in
exercising their right to vote (“citizens abroadlops, long-distance truck drivers”),
but prisoners are in a position in with they do fexte any “difficulty”; rather they
suffer from the “impossibility” of enjoying theirights [August 30]. The Court in
Chan Kin Sumwas even clearer: “he is prevented by the authesjtiagainst his

wishes, from physically attending a polling stattorvote” [179].

This argument also depends on the question of wieyvote is not facilitated for

everybody, even those who consciously decide tmkcla mountain on election day.
Reasons to deny access to the vote to people that Woluntarily put themselves in
that situation might be of two types. The first &iof reason is related to considering
elections as a sacred civic ceremony. This vis®ohkiely to embrace ideas of voting
as a civic duty that requires some degree of seness. According to this view, there

are important symbolic motives for avoiding the Igeyation of alternative

193 See Lopez-Guerra, 2014a:126.
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mechanisms of voting. This view does not offer pdwle reasons to exclude
prisoners: first, it constitutes a reason for thenmation of alternative mechanisms
of voting in all cases, not simply that of prisosiesecond, it only points towards a
preference for the installation of a ballot box time prison over systems of, for
instance, postal-voting. Another kind of reason éxcluding every kind of absent
elector consists in that creating a mechanism lient to vote can prove both costly
and difficult.

2.2 ‘It is costly and involves logistical complicat ions’

In August the Court considered the argument of the costrdfanchising prisoners.
The Court rejected the argument of the “insurmohl&alogistical, financial and

administrative complications” of prisoners’ votifig]. There are two interconnected
aspect of this argument: economic and logistic.aing a mechanism for voting from
prison implies an economic cost that must be asdunyethe government and which
poses the question of why the community must asdinseadditional cost. However,
this argument lacks power if it is assumed thatrtgbkt to vote is a fundamental right
and prisoners are, in principle, entitled to it.eThrgument is self-defeating: “a
government could always save money by not holdifertons”*®* Beneath the

surface of this argument, especially when it isirokd that other categories of
persons who could experience difficulties in exsiray their right to vote must be
prioritized when assigning scarce resources, liee tnacceptable notion that
prisoners are unworthy citizens, who the electa@as$ts policy views as being of

bottom priority.

However, this issue cannot be reduced merely tea@momic perspective. Allowing
imprisoned offenders to vote would bring about asiese of inconvenientogistical

194 Plaxton & Lardy, 2010:132.
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problems'®® First, a decision is required concerning whethealtow them to vote by

post or proxy, or to locate a ballot box inside tpeson. Second, it would be
necessary to extend the system of registration,nwiecessary, to make it available
for prisoners:®® Third, it would be necessary to decide where tagy going to vote.

Finally, aspects of security of the prison must tensidered. The complexity
involved in a programme to answer adequately thgsestions could threaten

electoral integrity.

All of these concerns are easily answered once a @sestion of principle — the vote
is granted to prisoners. These are not strong resasothemselves to deny prisoners
the right to vote and prison voting is implementetthout incident in numerous
jurisdictions. First, both the installation of allod box inside the prison and voting
by post or proxy are used in those countries wlaltbw prisoners to vote with no
cost for electoral integrity”’ Whilst voting inside the prison “increases theelikood

of elector participation and enables prisoners del fmore a part of the electoral
process™ voting by post or proxy allows more flexibility ithe decision about
where the prisoners’ votes are to be counted. Skcgystems of registration, when
necessary, would be simpler in the context of thisom®® Third, both the prison
locality and a pre-imprisonment residence have bessd as residences to inscribe
prisoners>® In South Africa, for example, prisoners vote ie ttonstituency in which
the prison is located, while in Canada and Irelandoners vote in an ‘elsewhere’
residence (previous residence, family residencaceplof one’s arrest, last court of
sentencing’s constituenc$}" Finally, with regards the security of the prisom,

survey asked prison authorities in countries withisgn voting about threats of

195, See the government submissionAngust[13]. See also Clegg, 2002:172; Brenner & Caste,
2003:140.

196. See Lardy, 2002:532.

197. SeeAugust[28]. See also Parkes, 2003:107; Easton, 2006:Bp&hani, 2009:51.

198 Fitzgerald & Zdenkowsky, cited in Parkes, 2003:107.

199. See Ispahani, 2009:52.

200. See Parkes, 2003:102-7. See also Ispahani, 2009:51.

201 See Parkes, 2003:103.
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security in the context of elections. They answaswhat they “had ever experienced
a single instance in which prison discipline wasrdpted by the electoral proce<%®.

In sum, prison voting is “relatively cheap and e&swdminister?®

2.3 ‘It subjects the local community to an unfair i nfluence’

Regarding the constituency in which prisoners aredte, critics have argued that the
impact of prisoners voting is unfair for the locammunity in which the prison is
located because, given certain circumstances, meisocould define the election.
This problem becomes more complex when a big prisdacated in a low-populated
area. In those cases, it is more plausible thatpifioners’ vote could effectively
determine the electoral resulThe alternative is the enfranchisement in an
‘elsewhere’ residence. However, to enfranchisegm#ss in a constituency in which
they do not currently live, even if it can be demmwated that they have lived there in
the past, would not be fair towards that localitychuse this would include non-

resident voters.

This argument, it must be assumed, applies onlptal elections but not to national
elections®® It cannot therefore be taken as a general arguragatnst prisoners

voting?® However, even in the case of local elections fkisot an inescapable

problem. First, the problem of prisoners voting mhbe clearly discerned from the
problem of voting from prison. Once the enfranchmsat of prisoners is assumed to
be legitimate, the argument of the unfair influenneads to be banished. A similar
problem has occurred in the US, where local commmesihave opposed the

participation of soldiers in the constituenciesahich their military base was located.

202 Ispahani, 2009:51.

203 Ispahani, 2009:51. See, about the diagnosis ofntla¢éerial conditions to implement voting
from prison, Electoral Commission, 2013; UK Goveenty 2013.

204. See e.gAugust[29]. The Court in this case also mentioned that ithfluence in majoritarian
and proportional electoral systems would be notssip different.

205, See Brettschneider, 2007a:107.
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The US Supreme Court considered the disenfrancl@aemf military forces to be
against the constitutioff® The way to equilibrate the interests of the lo@@inmunity
with the interests of these groups of unusual essisl must assume other forms than
CD. Second, there are other alternatives availdblecircumvent the problem,
especially when a prison population can decide callelection. Prisoners can be
enfranchised in the constituencies in which thegided previously or, if their
previous residence is not known, in the constityeirt which they were borf’’
However, when employing these alternatives, it npagve important to determine
whether short-time prisoners and long-time prissnayuld have different interests at
the time of being enfranchised. Whereas short-tprisoners could be interested in
maintaining their home districts, especially if yheave family residing there, long-
term prisoners are likely to be interested in mapating in the elections of the
constituency in which the prison is located becahgse may impact upon their lives

in longer ternf®

2.4 Public authority and electoral influence

It must be acknowledged that if the voters becoheedbject of coercion, there could
well be, in principle, good reasons to restrictimgtfrom prison. This may demand a
preventive measure: to respect democracy as thegseérnment of citizens,

prisoners must be disenfranchised with the purpasavoiding the government’s

utilization of its influence over the prisonerstime elections. This affirmation leads
to the question of how the “integrity and effectiess of an electoral procedure” may
be “undermined by allowing citizens in the whollgmgkendent condition of prisoners

to vote” 2%

206. See Michelman, 1989:469-472, especially commen@iagington v Rasi{1965).
207. See Easton, 2009:231.

208 See Parkes, 2003:103-4.

209. Ramsay, 2013b:430.
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The relation of dependence between authority ansopers has been thoughtfully
analysed by Beckman. He explains this relation amflict between, on the one
hand, the positive democratic value of the inclasad prisoners and, on the other
hand, the need to guarantee the value of poligcalality that would be undermined
in those cases in which “public authorities coemreinduce prisoners to vote in
specific ways™° Under certain conditions, CD could effectively pheb guarantee

political equality and electoral integrity but dtet cost of limiting the inclusion of

prisoners within the franchise.

Beckman’s analysis starts by distinguishing twodsirof abuse involved in electoral
coercion by executive authorities. On the one hahi action attacks the value of
political equality by illegally granting more votés an electoral option. It can affect
the integrity of the election and in certain casegen its final result. However, that is
not the only problem with such an action. In a sgém in which prisoners are
allowed to vote, coercion also attacks the autonaithe prisoners by forcing them
to vote for reasons that they cannot form themseinea critical exercise. They are
not voting in the relevant sense of freely and dguaxpressing their political views
but only physically casting ballots according torsmne else’s preferences. This
position might be similar to that in which childreme under the parental contfot.
Disenfranchising prisoners makes the abuse of aityhagainst electoral integrity
impossible, but only at the cost of committing #econd abuse of authority against
the prisoner’s political autonomy. A questionablenception of the principle of
political equality is protected at the expense lvd prisoners’ political freedom of
autonomy. However, if it is acknowledged that itnigt the prisoners’ right to vote
that causes the problem but the fraudulent condfidhe authorities, the solution

must involve acting against the fraud rather thgaimst the victims of the fraud?

210. Beckman, 2009:129.
211. See belowhapter 4 Section lll.
212. See Beckman, 2009:129.
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An understandable objection to this conclusion tighighlights that “with the

exception of some developed countries, the conditro many prisons around the
world are such that the risk of coerced voting ésyhigh”?*® This would depend on

the particular conditions of the prison system ahaduld be decided on a case-by-
case basis. In some cases, the electoral fraudomaymmitted directly by the prison
authorities under the control of the governmentotiner cases a lack of control over
conditions inside the prison may allow criminal angzations operating inside the
prison to sell prisoners’ votes to the highest liddA realistic view of such cases
cannot trust that prison conditions would be imm@\wy governments whose sole
intention was allowing prisoners’ voting. Thereaxase for CD in those contexts in
which prison conditions are unlikely to change, @hholds until such time as they
change. Lopez-Guerra, who sustains this view, emigka that this is not a
justification for excluding prisoners from the fidrnise but simply a justification for

not adopting a device to allow voting from prisdrhe first, he maintains, sends the
message that prisoners deserve political excluswhereas the second *“is an
indicator of unacceptable life conditions [...whicdpes not speak negatively of

inmates, but of the society where they livé®.

This objection must be considered carefully. Tatstath, it must be emphasised that
it is far from constituting a general objectiongasoners voting; rather, it applies as
an objection under certain circumstances. It i® alery important to distinguish
carefully, (1) those countries in which electoraleccion or electoral fraud are
widespread from (2) those countries in which thigiaion affects only certain
groups, such as prisoners. In the first case, aeguisnbased on equality and electoral
integrity are redundant because to exclude prisoirethose countries does not help
to guarantee electoral integrity whatsoever. In thecond case, however, the
prospects for prisoners voting are not as dismdl@sez-Guerra claims. The case in

which problems of coercion affect the prison systaum not the electoral system as a

213. Lopez-Guerra, 2014a:128.
214. Lopez-Guerra, 2014a:129.

142



RIGHT TO VOTE

whole does indeed present a challenge for the @iaicinclusion of prisoners, but not
an insurmountable one. The protection of autonomswffrage can overcome the
problems of coercion by means of an adequate utgirtal design that does not
necessarily compromise on complete prison reforhre& directions that this design
might assume can be suggested. First, the develupofietricter security measures is
necessary to avoid coercion in the moment of cgdtire vote?™ for instance, by the
strong institutional warranty of a secret balloecBnd, the electoral act should be
administered by an institution totally independentprison services, and elections
within the prison must admit impartial observergird, it is highly advisable that the
results of the election within the prison not bedmaavailable for prisoners or the
iInmates themselves because this could lead to wadkés retaliations. These
plausibly achievable conditions would limit considely the possibilities of electoral

coercion by the prison authorities and the exeeubiranch.

In conclusion, it can be said that the pragmatiguarents for denying the vote to
prisoners are not conclusive and, what is morey tineply preconceptions about

prisoners as less worthy members of the community.

215. Easton, 2006:451.
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he legal nature of CD poses a difficult questiomms consider it as
regulativeas opposed tpunitive while the right answer is probably
that “there is an element of punishment, and alsoeement of
electoral law™ thus it should be considered as both punitive and
regulative. This chapter engages with the reguéatdimension in which those
affected by CD are considered as electors or plerdlectors. The punitive
dimension, in which those disenfranchised are awrsid as offenders, forms the

subject of the next chaptér.

For those who support a regulative CD, its roleégatively to determine the scope
of the franchise. One of the recurrent argumenppsetting CD is based on the idea
that offenders might votelisruptively with the purpose of undermining the core
values and institutions of liberal democracy. Bluisi considerably problematic for a
democratic government to exclude some citizens fitbim franchise based on an
assumption about how they are going to vote becdes®ocratic legitimacy depends
at least partially on the people’s freedom to decidowever, it might be permissible
to exclude certain individuals from the franchiser freasons grounded in their

1 R v Secretary of State for Home Departmét parte Pearson and Martinghlirst v Attorney
General(2001) [40].
2. See belowChapter 5
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political capacity if their exclusion regards thewputs in the political process rather
than outputs. In that case, it would adhere toasw@aing supported by an institutional
practice that allows the electoral exclusion ofldten and people with mental
disabilities® Tracking the similarities with the exclusion ofilclien can sustain a line
of argument usually implied in the discourses suppg CD. Structuring this

argument in a rational discourse compatible witimderatic principles requires the
elaboration of a concept of political capacity stifntly thin to avoid the suspicion
of an ‘abuse of the franchise’ but thick enoughinioclude elements linked to the

‘character’ of offenders.

The argument is developed as follov&ection lanalyses the classical argument of
disruptive voting.Section Il presents the case for CD based on offenders’ tdck

political capacity. A deficit of this capacity walljustify CD as it does with the

electoral exclusion of children. Political capacisyconstructed in terms of including

a degree of civic virtue, with the help of Rawlginzept of ‘sense of justiceSection

[l subjects this proposal to a critical analysis, drguing that the exclusion of

children is based on different premises, and cafioly that the argument faces

insoluble democratic problems.

DISRUPTIVE VOTING

One of the historically most important reasonstfoe justification of CD argues that
there is a right of the community to maintain ‘tparity of the ballot box” This
notion of purity involves the belief that electioaad the general democratic process
IS an extremely important aspect of community liemd therefore must not be
contaminated by the lack of responsibility of untigr or morally unsuitable

3. The case of people with mental disabilities a$ discussed here. See Beckman, 2009: Ch. 6.
4. SeeWashington v Alabam@l884).
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elements of society.The popularity of this argument is based upon ¢Rpressive
force of the metaphor of the rotten apple in therddawhich understands offenders as
an infectious social disease that must be extigpdtefore it ruins the democratic
process, which ought to be carried out by honedtwriuous citizen$.It is important
to call this argument to mind mainly because itSuence on public opinion has not
been diminished, being a central pivot of the paait rhetoric of CD. InSauve for
instance, the government submitted that a priseneoting “demeans’ the political

system” [29] without explaining in how.

1 Three forms of the purity of the ballot box

Expressive metaphorical force, however, is notisight to exclude individuals from
a right that is considered fundamental. A ratioaaplication of this argument should
explain the nature of the alleged ‘purity of thdlbabox’ and how it can be affected
by the participation of offenders. There are avad#ain the literature at least three
different formulations of the argument. All of theare linked to the idea of the moral
unfitness or perverse character of offendefithe first formulation considers it as
synonymous with the integrity of the electibnyhich is protected by means of
preventing the commission of electoral fraud orestkinds of electoral crimesA
second formulation conceives that ‘the purity o€ thallot box’ is affected when
offenders can influence directly and improperly thecome of the election of public
authorities such as police chiefs, prosecutors prtfjes'® In its best light, this

See Reiman, 2005:6.

See Kleinig & Murtagh, 2005:225-6.

See e.g. Note, 1974:587.

On the concept of electoral integrity, see e.g.ri$oR2013.

See e.g. Manza & Ugger, 2006:13. The ability of @Dprevent the commission of crimes is
discussed belowhapter 5 Section 1.2.

10. Such influence implies the possibility of a confliaf interests for these authorities; between
the common interest and the particular interesthafse convicted criminals who supported
them in the elections, whom in turn these authesittould favour. This argument was used by
the US Supreme Court when it upheld CD legislatimn arguing for the importance of
avoiding the election of district attorneys or jesgby convicted Mafiosi. Se@reen v Board

© N ;
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argument could only explain the exclusion of offersdfrom elections of a reduced
number of authorities: namely, those local authesithat have a decisive voice in the
criminal and prison policies within a local commuyat® In addition, it is based on the
unlikely ideas that offenders can influence theisieas of authorities only by voting
for them?’ and that their vote would not be diluted withirethote of the rest of the

population.

In the third and most serious formulation of thrgument, ‘the purity of the ballot
box’ is associated simply with the way in which exflers might vote. It is an
argument that appeals to the impact of offendersngoon the outcomes of the
electoral process based on the expression of gwitical preferences. This version
of the argument is commonly known as the ‘disruptwoting’ or the ‘subversive
voting’ argument, since it is founded on the fdaatt“offenders would vote in a way
subversive of the interest of an orderly sociéyCD thus seeks to avoid disruptive
voting, excluding those elements of the electotatt could erode and damage the
current institutional configuration of the commoroogl. They are the natural
candidates to be excluded because the way in wthely are going to vote is
presumed to be against the rule of law and demg¢faselfish and factiondf or
with the aim of altering and weakening the contantd administration of criminal
law.® It is also claimed that offenders would be dilgtithe vote of those law-abiding

citizens}’ cheapening the franchid®and it might even question the moral authority

of Elections(1967) and the Latvian Government interventiorHinst [55]. See also du Fresne
& du Fresne, 1969; Note, 1974:584; Ewald, 2004:81Fwald, 2009b:13.

11. See Ewald, 2004:118. See also Brettschneider, 2007a

12.  Against this idea, it seems considerably more r&i¢\vo protect the public from the conflict of
interests that originates in financial participatian electoral campaigns (Demleitner,
2000:773). The appropriate measures to approaanéict of interests for elected authorities
should be transparency of the electoral funding aotdCD.

13.  Ewald, 2004:111.

14. See Kleinig and Murtagh, 2005:226-7. See also Lap@p2:537; Sigler, 2013:7.

15. See Brenner & Caste, 2003:237.

16. See Clegg, 2002:177. See also Note, 1989:1302; bl§haD02:555; Bennett, 2003: par. 25;
Brenner & Caste, 2003:236; Parkes, 2003:92-3; Enw20@4:114-116; Levine, 2009:215.

17. See US Senator McConnell, cited in Levine, 2009:212

18. See Lopez-Guerra, 2014a:114.
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of the electoral outcom¥. The disruptive voting argument does not presetiid so
theoretical foundations but rather it is limited ¢baping a democratic aspiration for

the sanctity of the electoral procéSs.

2 The weakness of disruptive voting

Disruptive voting is based on the premises thatmders seek to implement a
particular political agenda and want to use denmtcnameans to weaken the rule of
law.?' Based on those premises, CD would be a measurimsagthe abuse of
democracy, with the objective of protecting theerwf law in a similar fashion to
militant democracy’s discourse on limiting politigaluralism?® The limitation of the
access of certain ideologies to democratic reptesem, the ban of social
movements that endorse violent actions or the cratzation of political or racial
hate expressions can be understood as just a fam@es of how liberal democracies

protect themselves from internal enenfiés.

This argument depends, however, on assumptions #rat unlikely to be

demonstrated. For example, the feasibility of naaio self-interested and instrumental
political behaviour of offender must be demonstdatand further it must be shown
how offenders can pursue an agenda collectivelyradocandidates and parties that
are supportive of their interests.The available evidence points strongly in the

opposite direction. Prisoners and offenders votmilarly to the rest of the

19. See Kleinig & Murtagh, 2005:224.

20. See Ewald, 2004:112.

21. See Ewald, 2002:1079-81, 1099-102. See also Mankaggen, 2006:12.

22.  Militant democracy is “a term coined by Karl Loweas in 1937 in a lament on the inability
of democracy to contain fascism, refers to a forirconstitutional democracy authorized to
protect civil and political freedom by preemptivealgstricting the exercise of such freedoms”
(Macklem, 2006:488).

23. See generally Macklem, 2006.

24. See Ewald, 2004:124-6. See also Demleitner, 20@): Efvald, 2002:1079, 1099; Bennett,
2003: par. 25-26; Schall, 2006:82; Mauer, 2011:55Be current empirical evidence shows
that none of these is the case, see Manza & U@g86: Ch. 5-8; Behan, 2014: Ch. 4.
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population, and what is more, they “are far mokely to endorse the laws they’'ve
broken [...] than to join together and lobby forofiion of the criminal code®
Additionally, as with any other elector, they dot wote on a single issue, in this case
criminal policies, but by considering a wider rangieelement$® Even if all these
assumptions are met, they are not sufficient to enalcase for CD. The observation
of Claudio Lépez-Guerra in this regard is compgjlifif certain parties or candidates
are so clearly unacceptable, there is a strongee t@ prohibit them from appearing
on the ballot than to disenfranchise those who wqukesumably vote for thenf”.

Beyond this difficulty, there are arguments of pipie against disruptive voting. The
first is related to the political significance obting. As Alec Ewald has suggested,
given the current political circumstances, in whigpathy is the major democratic
illness, casting the ballot has a deeply conseveatieaning. This is the case because
it contributes to renewing the commitment of thdiuidual to the legitimacy of the
whole political system. With these ideas in minkle texercise of the right to vote
cannot be disruptive but can only contribute torgnéeeing the legitimacy of the law
and therefore it essentially works in the opposlieection to disruption; voting is

always building legitimacy®

The second argument is associated with the fadtttteavote assumes the form of a
subjective right, and therefore it guarantees aspd freedom from the interference
of the community. In the USA, the scholarship ahd jurisprudence recognizes the
prerogative of the electors to select the relevaasons to vote for the option of their

preference, therefore “[p]Jeople who might vote instentally in their own interest

25.  Ewald, 2004:125-6. See also Manza & Uggen, 2006:6CIBehan, 2014: Ch. 4.

26. See Ewald, 2004:127-8. See also Schall, 2006:82inke 2009:216; Hill & Koch, 2011:218;
Behan, 2014: Ch. 4.

27. LOpez-Guerra, 2014a:113. For example, militant deraocy’s restrictions to freedom of
association of Nazi parties in Germany are diffélreshaped and have different impact than
restrictions to the right to vote. While freedomaxfsociation is restricted partially (citizens are
able to support other political options), the rigbtvote is restricted absolutely. This different
impact must be considered when the legitimacy eheaodality is assessed.

28. See Ewald, 2004:128-31.
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may not be excluded from the franchise for thasoed?® More generally, there is a
wide agreement about the way in which a potenti@tter vote cannot determine his

participation in the political process.

This prerogative can be reconstructed as a consegu® the legal nature of the right
to vote. The participation of individuals in thenlanaking process is structured in
terms of rights of participation. As legal rightsght of participation are spaces of
autonomy for the legal person. What characterides legal code, in Habermas’
words, is “that [they] merely make lawful behavicauduty, and hencleave operthe
motives for conforming to norms™ The legal person can exercise a legal right
instrumentally without facing any demand for ex@tans regarding intentions or
reasons. Legal rights are a space free of commtiwécaobligations, because
“[u]nlike morality, law cannot obligate its address to use individual rights in ways
oriented to reaching understanding, even if pditieghts call for precisely this kind
of public use™? This is not necessarily opposed to the perspedtiae voting must
be oriented by the use of public readdijabermas suggests that “these entitlements
encourage one to make use of them in an other-degpattitude® but restricts the
implementation of that objective in schemes of fpcdil incentives compatible with
the understanding of individual rights rather thdre legally enforced eligibility

requirement®

29. Ewald, 2004:132. See also Cholbi, 2002:556.

30. SeeDunn v Blumstein(1972). See also Ewald, 2002:1099-102. Also, Iwikp & Oldak,
1973:737-8; Note, 1989:1309; Fletcher, 1999:1906enBer & Caste, 2003:137-8; Bennett,
2003: par. 28; Parkes, 2003:94-6.

31 Habermas, 1996a:83.

32, Habermas, 1996a:130.

33.  Rawls, for example, sees voting as a practice it be oriented by the use of public reason
(1996:215, 219).

34. Habermas, 1996a:130.

35. See also Schafer (1999), whose argument is thamh évés agreed that liberal democratic
societies should promote an active an educatedecity, CD cannot be explained in those
terms, and even more, can have counter-productiyenaents. See also Brennan, 2011a:5.
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We recognize aight to vote as belonging to our fellow citizens be@ose of the
most important premises of democracy is that pediagree about the way in which
we should organise society. The CourtSauve for instance, affirmed that “[t]he
Charter charges courts with upholding and maintaining aclusive, participatory
democratic framework within which citizens can ex@l and pursue different
conceptions of the good” [15]. Elections are medsiaus designed to contribute to
settle such disagreements, and voting is “suppdeebe the expression of biases,
loyalties, commitments and personal valu&sFor example, John Rawls sustains that
“whereas a citizen may be bound to comply with podicies enacted, other things
equal, he is not required to think that these pesiare just, and it would be mistaken
of him to submit his judgment to the vot&”Nobody should be excluded from the
franchise because he holds different opinions, emethe unlikely case of disruptive
voting*® This reasoning would entitle the government toydéme right to vote to
other groups based on the way in which they area@aod vote® In the past, when
voting was restricted based on property, race, gemhd other considerations, this
kind of consideration played an important r8leSuch reasoning depends on a view
of politics that does not recognise that there segeral different conceptions of
social order that are competing for hegemony aiad democracy is the space for that

disagreement to be expresséd.

Additionally, excluding offenders the unique exmgrtes of those affected by the

prison system are not able to influence the law-imgkprocesd? Their exclusion

36. See Fletcher, 1999:1906.

37. Rawls 1999:360.

38. Shapiro’s opinion is categorical: “A state may rnog to secure uniformity of opinion by
limiting the franchise to those who share a comnmierest in the issues being voted upon. A
group cannot be excluded because it might voteedgfitly from the majority, or because it
might ‘take over’ the government or try to contried policy” (Note, 1974:585). See also,
Ewald, 2004:131-2; Hill & Koch, 2011:219.

39. See Note, 1974:587.

40. See Ewald, 2004:119-24.

41.  See the minority oRichardson v Ramiref82]. Demleitner, 2000:772; Ewald, 2002:1099-102;
Beckman, 2009:141.

42.  See Demleitner, 2000:772.
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diminishes the plurality of interest and views tleae considered acceptable rather
than being epistemologically “open to different gmectives and standpoints,
particularly those of the oppresset” therefore impoverishing the input of
deliberation. Those who have experienced imprisartncan provide “knowledge of
and probably insight into a major governmental \atti whose operations are

frequently hidden from others members of sociéfy”.

An example of this argument is evidenced in the débate where enfranchisement
attempts are sometimes seen as partisan motiVatEdere is some agreement that
incorporating ex-prisoners into the franchise isngoto benefit left-wing parties, in
this case the Democratic Party. Enfranchisementiatives face considerable
criticism for this reason; it is a partisan motivated policy that slowt take the
general interest into consideration and gives unfsnefits to Democrats. It is
obvious that the opposite is the case. In the awrszenario of US politics, CD
affords an unfair electoral advantage to the rigirig parties, Republican in this
case, and that is one of the reasons why right-wiagies resist changing the law on
this issu€’® The flaws of the reasoning are also obvious. Fitts¢ probability of a
radical change in policies regarding the admintsaraof criminal law, as well as the
conceptions of rule of law and democracy, is vesw Iconsidering that left-wing
parties in government tend to be modefdt&econd, supporting left-wing parties
cannot be considered wrong in itself because theyegitimate actors in the political
system. Finally, even if left-wing parties adoptedak policies on crime, and even if
it were demonstrated that this was at least pdytad a result of offenders’ support,

this cannot be seen as illegitimate.

43.  Pettus, 2013:67.

44.  Kleinig & Murtagh, 2005:223.

45.  See Clegeet al, 2006:23. See also Kleinig & Murtagh, 2005:226;rda & Ugger, 2006:14.
46. See Ewald, 2004:141. See also Hill & Koch, 2011:218

47. See Bennett, 2003: par 27.
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] CIVIC VIRTUE AND INCAPACITATION

1 Disenfranchisement and the lack of political capa  city

The electoral exclusion of children and people witkental disabilities follows the
rationale of excluding people with a deficit in theolitical capacity. The exclusion
of these groups of people mainly focuses on theut to the electoral process rather
than on any outpu® In other words, they are not excluded becausehefway in
which they are going to vote but because they docoant with the capacity to vote
correctly. Evidently this raises the question abwebtt is that capacity. The exclusion
of the children, for example, is based, albeitmnaanbiguous manner, on the idea that
to claim the right to vote, people must show soragrde of understanding of politics,
electoral practices and some degree of independenaxpressing their political
preferences. This involves common references toldélck of a minimal degree of
rationality and to the absence of the ability toemome interference from third
parties. Without further discussion of these nagiomt must be noted that the
tendency in the literature is to see the exclusibohildren, and therefore the concept
of political capacity used to justify it, as regimpon the lack of someognitive
ability that is underdeveloped or in the processeing fully developed® That is a
considerably thin concept of political capacitycdmpared with former exclusionary
requirements associated with character and so@als

In a defence of CD, it could be argued that offesdie also affected by this kind of
incapacity. However, there is no empirical evideticat offenders are unable to act
as rationally and autonomously as others adultviddials> To be completely sure in

discarding this argument, it is illuminating to cother the comparison between the

48. See Blaiset al, 2001:43. See also Olsson, 2008:62; Cowden, 262273 Munn, 2012:141;
Wagneret al, 2012:373; Hamilton, 2012:1450.

49. See Lau, 2012:862. There are also argument thahdtee exclusion of the children for reasons
of knowledge rather than cognitive capacity.

50. See Note, 1974:586. See also Kleinig and Murta@05225.
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electoral capability rules and the criminal liabilrules. One of the conditions of the
justification of the punishment rests in the capaoif the adults to avoid committing
criminal offences. This capacity is absent (or mtiged) in the case of children,
which in turn explains their lack (or attenuatiaof)criminal liability. Whilst it may
be affirmed that a lack of understanding of whaatistake in their conduct underlies
electoral and criminal incapacitation of childreghijs is evidently not the case with
regards adult offenders. There is or there mussdrae symmetry regarding these
capacities’ They have been convicted precisely because it deasonstrated in a
trial that theydid understand the consequences of what they weregdthey were
acting rationally and autonomously. If offendersravaot rational and autonomous “it
would be irrational for us to hold them responsifide their criminal conduct in the
first place”® The same comparison can be made between offemderpeople with
mental disabilities® This analysis should lead one to discard a lackcarnitive

ability as the standard of exclusion from the fifaise for offender.

Another route available to explaining CD in ternfgolitical capacity is to formulate
a thicker concept of political capacity. Howevemlike the political capacity of
children, and provided that offenders are as rati@nd autonomous as other adults,
this thicker version has received poor treatmenttlie literature* The moral
turpitude or unworthiness of offenders has beemked in several instances, with the
common assumption being that it is a matter of fiett does not require further
argumentation or proof. If a thicker conceptionpafitical capacity must be offered

in order to justify the exclusion of offenders frahe franchise, it must satisfy certain

51. See e.g. Munn, 2012.

52.  Cholbi, 2002:563. cf bellow€hapter 5 Section 3.3.1.

53.  See Kleinig & Murtagh, 2005:223, 225.

54. Clegg, for example, transforms the political capyacequirement into a test of ‘trustworthiness
and loyalty’. Talking about the exclusion from dieas of children, “the insane”, criminals
and foreign citizens, he concludes that “[tlheseeptions ensure that those casting ballots
pass a minimum threshold of trustworthiness and mom civic commitment and demonstrate
a willingness to abide by the laws they would regquithers to follow” (2002:178). However,
his account does not explain how we can be sureanff what exactly would count as,
convicted criminals’ lack of ‘trustworthiness andyéhlty’. See also Kleinig & Murtagh,
2005:221-3; Cleget al, 2006:22-5.
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standards. First, the evaluation of any deficiatet to their capacity to vote should
be theoretically argued on a different basis thaat related to the public belief that
offenders are unworthy elements of soci®tecondly, it must disregard cognitive
demands associated to children exclusion and idsfeaus on moral standardy.

Thirdly, it must also avoid the argument of disiuptvoting. In sum, the problem

with offenders voting is not the imminent threat ttoe established order but the
subversion of a relatively virtuous electorate, w#@olitical power to decide over
the most important aspects of the communal life tngsgrounded in some degree of

civic virtue.

2 Political capacity and civic virtue

The natural candidate to develop a broader conakpblitical capacity is the notion
of civic virtue. This concept could be linked teethepublican concept of the virtuous
citizen. From a civic republican perspective, papation in public affairs is one of
the most important responsibilities of citizens.eThommon concern for thees
publicais what permits the maintenance of liberty andspitrof the common good.

In these terms, the importance of politics also awrrelation with the requirements
to engage in it. This is the basis on which thecsmtion of public participation is
conceived, not as (or not only asghts but as aprivilege which is attached to the
satisfaction of the correlative and necessaggponsibility Incorporating such a
demanding idea within the concept of political capa would be considerably
problematic to justify because it would require thisenfranchisement of a broader
group of citizens who have shown to lack the dugree of responsibility®
Moreover, in the past this republican conceptions waedisposed to justify an
ideological abuse of the franchise. A civic repulh concept of civic virtue was

associated “with the exclusion of blacks, women dhd poor from the political

55. See Beckman, 2009:137; Hill & Koch, 2011:217-8.

56. See Note, 1974:586.

57. See e.g. Sandel, 1996:25.

58.  See the notion of good and ideal citizen inl8hk1991:5-13, 34-.
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process. In each of these cases, ascriptions digadlincompetence rationalized the

lines that were drawn®

The exclusionary tendency of civic republicanismyniee overcome if the working
conception of civic virtue is thin or minimal in ctast with a thick republican
conception. Consequently such a conception doesneed to demand a strong
commitment to public affairs, but only that citizemct according to a degree of
consideration for others’ rights and interests,i¢gfly associated with law-abiding
behaviour?®

2.1 Civic virtue and criminal character

In an effort to justify CD, a more substantial ception of political capacity is
offered by Christopher Manfredi who articulates iakl between the character of
offenders and some personality traits consideretidplay a lack of virtue. He argues
that offenders have a character that is predominaetf-regarding, oriented towards
the present moment and impulsive, and on the whede empathetic than would be
typical of other citizens. Criminal behaviour issasiated with “1) rapid time
discounting; 2) minimal internal verbal mediatioand 3) shallowly ingrained
standards of behaviouf*. This supposed character outline contrasts withidea that
political capacity involves a minimal civic virtuelement as a component, which
consists in “empathy (‘a willingness to take im@otly into account the rights,
needs, and feelings of others’) and self-contral Willingness to take importantly

into account the more distant consequences of ptesetions’)"®? The inability to

59. Note, 1989:1308. See also Shklar, 1991:7-10; Ew2082:1082-8.

60. See e.g. Manfredi, 1998:295ff. A similar argumeat & thin conception of political virtue as
law abidance can be found in the radical repubktadebates of US reconstruction
amendments, see Re & Re, 2012:1584.

61  Manfredi, 2009:274-5.

62. Manfredi, 2009:274.
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develop behaviour displaying minimal civic virtus, itherefore, attributed to a

psychological cause.

From a systematic perspective, this account givespes to a twofold concept of
political capacity, including a cognitive and a rabelement. The first, the incapacity
to understand politics and act autonomously intedes, operates in the exclusion of
children and people with severe mental disabiliti#he second, related to civic
virtue, might operate in the exclusion of adolesseand offenders. According to
Manfredi, “both groups generally exhibit unusualijmpulsive and self-centred
behaviour that renders them temporarily unfit tcerekse the political rights and
responsibilities of citizenship® Adolescents, however, display similar levels of
rationality and autonomy to the adult population. dddition to explaining CD,
therefore, this two-fold conception of politicalpzcity has the additional advantage

of articulating an argument to explain the deniaih® right to vote to adolescerfts.

This proposal might sound unconvincing, especiaigofar as it relies in an intuitive
conception of psychological profiling of offendeas integral to explaining their lack
of civic virtue. A claim of this kind must be, aedst, supported with empirical
arguments. It has, however, two qualities. Fitstlistinguishes between the cognitive
and moral aspects of the concept of political céga&econd, it points out the need
to avoid the civic republican thickness in the domstion of this later standard of

capacity.

63. Manfredi, 2009:275.
64. See e.g. Hart & Atkins, 2011.
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2.2 The lack of a sense of justice

A more solid philosophical foundation for this idean be found within liberal ranks,
in particular, in the Rawlsian concept of a senkEgustice. He describes this notion
as:

“the capacity to understand, to apply, and to aamf the public
conception of justice which characterizes the fé@rms of social

cooperation. [...] also express a willingness, if nlo¢ desire, to act in

relation to others on terms that they also caniplibendorse™®

This capacity is what defines the status of an\mhlial as a moral being and
consequentially it grounds a duty of mutual resp&d®awls clearly maintains that
different individuals might have varying capacitits a sense of justice and “this
fact is not a reason for depriving those with ssérscapacity of the full protection of
justice”®” But what happens to those who do not qualify foattminimum? Thus

Rawls observes the anomaly of crime and punishnmeatjust society:

“It is true that in a reasonable well-ordered sbcibose who are punished
for violating just laws have normally done somethiwrong. This is
because the purpose of the criminal law is to ughmsic natural duties
[...] and punishments are to serve this efft”.

When these cases of dissonance arise, Rawls ingfm® approaching them as
individual deviations rather than social problema: propensity to commit such
[criminal] acts is a mark of bad charact&¥The contempt that some crimes express
for the basic values of mutual respect upon whiemdcratic societies are based calls

for the evaluation of the moral status of thoseag®g in such behaviour. Rawls

65. Rawls, 1996:19.

66. See Rawls, 1999:337.

67. Rawls, 1999:443.

68. Rawls, 1999:276.

69. Rawls, 1999:277. cf Honig, 1993b; Mafialich, 2013.
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insists that the absence of a sense of justice dvstriuggle to be compatible with
certain fundamental attitudes and capacities iretudnder the notion of humanif$.
This is an statement with solid exclusionary imation when is link to his
acknowledgment that certain individuals act in anmex that is not compatible with
principles of reciprocity that reasonable peopl@e easily identify. The conclusion
that Rawls offers in relation to those who are motling to act according to the

principles of justice is revealing in this respect:

“It is, of course, true that in their case justaargements do not fully
answer to theinature and therefore, other things equal, they will bssl
happy than they would be if they could affirm thegnse of justice. But
here one can only say: their nature is theisfortuné.”*

In sum, the commission of an offence shows tha¢rmders lack the sense of justice
normally associated to reasonable people. Thits mowever, conclusive to justify
CD. Evidently, Rawls himself never endorsed it. Eover, he shows an explicit
commitment to a concept of participation that hlae tole of enhancing the self-
esteem and sense of political competence of cisiZerlowever, what is at stake is

not whether Rawls himself endorsed CD but rathew Ings ideas are supportive of
it.”

Jesse Furman has associated this attribution of dhadacter with Rawls’ express
commitment to participation and civic virtue, toes&h critically a Rawlsian case for
CD. Rawls agreed that “if the citizens of a demticraociety are to preserve their
basic rights and liberties [...] they must also hawe sufficient degree the ‘political
virtues’ [...] and be willing to take part in the piblife”. ”* Furman’s move consists

in contrasting a commitment to the civic virtuesaitizens in a democracy with an

70. Rawls, 1999:488.

71.  Rawls, 1999:504 (emphasis added).
72. See Rawls, 1999:203-6.

73. See e.g. Sigler, 2013.

74.  Rawls, 1996:205.
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understanding of the offender as a defectively wadgd subject. He suggests that
disenfranchising those who have openly shown théraseo lack a sense of justice
and the motivation to respect their fellow citizemsuld not be a suppressive
measure. It would be a step towards democratic-elfection, or in Rawlsian

terminology, towards “the stability and welfareafust order”>

In a recent article, Mary Sigler formulates whatulb be fairly called a Rawlsian
defence of CD, hence escaping from Manfredi's psiafjical profiling. In her view,
electoral eligibility demands a minimal degree ofic virtue, less demanding than
classic republicanism but more demanding than tlstnindividualist versions of
liberalism’® Her proposal falls ambiguously between a demamdtifdc virtue and a
punitive explanation. She suggests that CD is iredoss a mark of the loss tlist
that citizens recognize one another in a demociawy that is necessary to make

democracy possiblE.

Sigler builds upon the idea of a minimal degreecwic virtue in Rawls’ political

liberalism to argue that

“citizenship mounts to something more than the-seffarding pursuit of
individual interests unconstrained by anything butudimentary duty to
obey the law [...] citizens share a commitment to public values that
constitute the political community®®

She recognizes that that civic virtue cannot beoer®d, especially when it informs

the exercise of suffrage, but it is nonethelesoaganied by an expectation that it is

75.  Furman, 1997:1225. See also Cholbi, 2002:550-1kBem, 2009:139-42.

76. See Sigler, 2013:12.

77. See Sigler, 2013:3. Sigler departs from Deigh’'saidleat the office of citizenship entails not
just a set of rights but also a set of respongibgi Deigh argues that “a serious breach of law -
specifically a criminal offense because it showattthe citizen is unwilling to abide by the
laws in the enactment of which he can participatiésqualifies him from being a legislator or
elector. It shows him to be unfit for assuming tesponsibilities of either office, and for this
reason he forfeits its essential right” (1988:158)Cholbi, 2002:559-64.

78.  Sigler, 2013:14.
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subjected to public reason. That expectation resesnthe expectation that citizens
are fulfilling the responsibilities of their officeincluding following the law’A
criminal offence constitutes a breach of the civicst in which those expectations are
grounded. There is therefore a claimooirrespondencéetween the disappointment
of the civic trust in the level of the duties ofparson as subject of the law, and the
prediction of disappointment of his duties as deratic citizen. This is followed by a
measure (CD) that “does not require a particulariassessment of the offender’s
trustworthiness® because the breach of civic trust is something retdted to the

offender’s cognitive capacity but with the civiaitie expressed by his actioffs.

This Rawlsian argument can give more solid fouratatio the idea described by
Manfredi about the self-regarding, impulsive, lesspathetic psychological profile of

offenders. Regardless of the different formulatioms connection can be traced
between these ideas: those who have committednarali offence are understood as
defective and that deficit is related to their ¢apacity to understand social relations

in just terms, a deficit of motivation for the resp of fellow citizens and their rights.

79. See Sigler, 2013:14. A similar argument is offebgdWaldron, 2013b.

80. Sigler, 2013:15. See also Lavi, 2011:796-.

81. It is difficult, however, to understand why this wid not be a punitive reaction. Sigler
responds to this question by saying that “[o]fferedeleserve punishment for violating the
criminal law, but citizens are liable to disenfrhiement for violating civic trust” (25).
Sigler's defence of her account as regulative nathan punitive is tremendously weak. She
argues: “Although [CD] is triggered by a criminabrviction, it is justified by the breach of
civic trust that serous criminals misconduct repregs. And while punishment for serious
crime typically involves imprisonment and the segiaon of the offender from his geographical
community, the loss of voting rights signifies téeparation from the political community”
(15-6). The assumption that CD cannot by definitaart as a punishment because punishment
has the nature of imprisonment discaedsanteany punitive dimension of this measure. If the
distinction between regulative and punitive measuig elaborated on the basis of their
prospective and retrospective rationalities theultssare quite different and the breach of the
civil trust appears eminently punitive. On thistéistion, see belovChapter 5 Section I.1.
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3 Disenfranchisement as (electoral) incapacitation

This minimal concept of civic virtue might avoidi) (an expansive concept of
cognitive capacity, assimilating offenders and dteh; (ii) the problems of output
regarding issues presented by disruptive votingg &m) a thicker concept of
republican civic responsibility, proven prone to adeological abuse of the

franchise®

A defence of this concept of political capacityttivecludes a minimal degree of civic
virtue must be legal codified in terms of a regivatmeasure of incapacitation, as
opposed to a kind of punishment. This understandirapnsforms CD into a
prospective-oriented measure that aims to preveatpblitical participation of those
incapable of it. It “rests not upon what a crimiels done, but upon whom he has
shown himself to be®® The crime and the criminal sentence are meantdkas a
discovery test and not as causes of exclu&iarhe exclusion is based on an abstract
and universal standard of political capacity apgplieo everybody; law-abiding
citizens have passed the test that offenders haiedf That is why it would be
incorrect to criticise this conception of CD on thasis that it prescribes good
behaviour as a condition for voting rights; thagwanent may misunderstands the

purpose of CD and the burden of the proof thabi¢ssatisfy®

82. Lardy’s account of justifications of CD moves bebemethe idea of ‘moral unfitness’, which
could be assimilated into a demanding republicawil ciesponsibility, and the idea of
‘incompetence’, that can be understood as a cognjiroblem associated with the exclusion of
the mentally impaired and children (2002:531-4).

83. Note, 1989:1307.

84. Accordingly, this account attributes to the crinlim@nvictions the role of a negative test of
civic virtue, in contrast with judgments of morabaracter which secure access to the ballot,
which would constitute a positive test, a demornsgirg of civic virtue (cf Bennet, 2012:2;
Mauer, 2011:557). Criminal sentences as a testaao® compared with literacy tests because
they do not alter the burden of the proof set by thiversal suffrage principle.

85. See aboveChapter 3 Section Ill. See also Mandfredi, 2009:272; Sigl2013:12. cf Easton,
2009:226-7.
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Incapacitation in the terms outlined here is sonmgthconsiderably different from
incapacitation as a tool of crime preventf8rithey share prospective rationality and
a disregard for the relation between crime andr@dsgtective) punishment. However,
while criminal incapacitation aims to avoid the aomsion of new crimes, electoral
incapacitation merely seeks to prevent the paritgn of a subject with a lack of
political capacity in the elections. CD is directed the same manner as exclusion of
minors, towards the maintenance of a competentaiaicbody with a demonstrable
capacity to engage responsibly in public affairs.

If the rationale is purely regulative, the institutal characteristics of CD might be
importantly influenced by that fact. First, the kaaf civic virtue can be more easily
argued by appealing to a general unwillingnessepect the law rather than to the
commission of a single crinfé,and therefore, it would be advisable to limit its
application only to convicted recidivists. It woulde also more easily argued
regarding those who have found guilty of seriouignes symptomatic of a lack of
sense of justic8® Second, it seems easier to argue the lack of aiiricie in cases
involving those more serious crimes, those thastaaeater doubt on an offender’s
commitment to a community’s public value§”as opposed to more common and
minor crimes® These two elements might make CD completely inddpat of the
fact of imprisonment, which gestures towards a nhdbat partially disregards the
fact of imprisonment® Third, regarding the restoration process, thisusthaot be
automatic after a certain period of time. As CDfpans an incapacitating role, the

political capacity which originally justified excdion from the franchise must be

86. See belowChapter 5 Section |I.

87. See Lippke, 2001:564. See also Beckman, 2009:143.

88. See Beckman, 2009:142.

89. Sigler, 2013:20. Sigler suggests restrict CD to e“thraditional common law felony
designations” (2013:21).

90. See Beckman, 2009:139. See also beC@ivapter 5 Section Il.

91. cf Sigler, 2013:21-2.
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proven to exist “by an affirmative effort on therpaf offenders™? for example, “by

conforming their conduct to the law for a periodtiofie”.*

Considering the current institutional regulation@b in the jurisdictions in which it
is applied, it must be accepted that political eajyais overall a fairly poor candidate
to explain the rationale of CD. However, some oé froblems it faces could be
overcome by undertaking a legal redesign and namgvis application. For example,
CD could be reconceived to affect offenders onlyewhhey have shown permanent
and serious disregard for their civic obligationrespect the law, and by committing

offences that permit judgement of their ‘bad cheedc”

1 THE PROBLEMS OF INCAPACITATION

In a previous chapter, it was suggested that CBgirea democratic problem. It was
argued that the right to vote plays a fundamerdbd m the process of legitimation of
the law. InSection I,the argument of disruptive voting was discardedaose, as was
mentioned, it is impermissible for a governmeneizlude somebody for the way he
or she is going to vote. The argument pertaininghe political capacity of offenders
is not different: they are excluded for the waywhich there are going to vote not
because they cannot vote in an adequate way. Hooséxg the problems affecting
this line of argument, it may be illustrative toadt with a comparison with the

electoral exclusion of children.

92.  Sigler, 2013:24.

93.  Sigler, 2013:22. In this way, the question aboubtwhdoes a prison sentence imprive their
moral fitness?” (Plaxton & Lardy, 2010:134) would Answered.

94. For example, Beckman (2009) despite being generadlinst CD, concedes that those clearly
unreasonable person may be a good case for “priegetive ‘just character’ of the electorate”
(142). These are people that have shown generalllimyness to respect fundamental norms
of justice that “could not reasonably be rejectétid3).
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1 The electoral exclusion of children

The Canadian Government Bauvéoffered the argument of civic responsibility that
was supported with the analogy between offendeid @mldren, as two cases in
which the legislation can exclude people from tren€hise for similar reasons. Court

in Sauvéargued that

“The analogy between youth voting restrictions anghmate
disenfranchisement breaks down because the typedgment Parliament
iIs making in the two scenarios is very differenh the first case,
Parliament is making a decision based on the egpgal situation of all
citizens when they are young. It is not saying ttheg excluded class is
unworthy to vote, but regulating a modality of theiversal franchise. In
the second case, the government is making a dectbiat some people,
whatever their abilities, are not morally worthywote — that they do not
“deserve” to be considered members of the commusmty hence may be
deprived of the most basic of their constitutiorights” [37].

The Court reasoning is unconvincing in its mainirol& The mere fact that children
are excluded equally from the franchise and thairtlexclusion is only transitory
does not constitute a successful justification fioeir exclusior?® Their exclusion

expresses a judgment regarding the unworthineshitdren as a category of people
in reference to adult population. Minors can be ardgd as a group that is

discriminated if not additional justification isqurided.

The widely-held idea that children must be excludien the franchise due to their
lack of political capacity has been challenged by fiterature in recent years,
producing an exhaustive analysis. The exclusiochilidren can be approached from
two perspectives. First, by questioning the uniaktg of the standard by which
children are excluded. The presumption of capaboty adults and incapacity for

minors evidently leads to the inclusion of peogiattdo not satisfy those standards

95.  cf minority votSauvé[89].
96. cf Rawls, 1996:196.
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and the exclusion of people fully prepared to camy electoral task¥. As well as in
the case of offenders, problems of under and owelusiveness are especially in

evidence®

A second perspective, observes that when othes mdacerning the legal capacity of
children are implemented, it is apparent that theoapacity only becomes relevant
when the children themselves or a third party isdanger of being harmed by the
children’s conduct. Legal capacity rules are prowec measures. From this
perspective, the argument concerning the politcegacity of children, as for that of
offenders, tends to be obscure about what kind afmh must be prevented by

electoral exclusion, instead focusing on other atpef their incapacities.

1.1  Capacity and harm

Children’s electoral capacity rules set out two fwens. Firstly, can children
understand what is at stake in elections? Secondigt is protected by the exclusion
of people that do not understand what is at stak&nielection? The first question can
lead to endless inquiry if considered in empiritains. The experts have not reached
an agreement regarding the political capacity afdcan >

Conceiving capacity in empirical terms implies thia¢ fairnessof the requirements
is achieved if they apply equally to the entirewanse of subjects that ‘empirically’
show similar levels of relevant understanding. éelss to avoid over and under-

inclusiveness. It is evident that a 2-year-old bdbgs not hold the cognitive capacity

97. See e.g. Lau, 2012.

98. See e.g. Lardy, 2002:532.

99. For example, some suggest that it is not clear #itatits have a rational capacity superior to
that of children, especially adolescents, or thhé tcognitive development of children
concludes at age 16; others suggest that the diifeys between adolescents and adults consist
in discrete spheres such as pair relations andy réskivities but that does not allow one to
justify differences in political capacity, or thahildren can identify principles of justice as
early as 6 years old (See Hamilton, 2012; Hart &iAs$, 2011).
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to, for example, understand politics and what issttke in elections. However,
nothing exceptional happens in relation to knowkdgd reasoning when people turn
18 and therefore are qualified to vote. The cogeittapacity to understand voting is
acquired at some point during young people’s coussedevelopment and it is
acquired differently and in different times by @fént subjects. To be sure, there is a
huge disagreement about exaatiitenthis happens, to a great extent due to the fact
that there is also significant disagreement alvaudt is being investigated. However,
this is not the only way to approach capacity regmients.

In normative terms, capacity requirements are a whysetting expectations and
distributing responsibilities by recognizing leggakrsonality. When approached
normatively, thefairness of the regulation is not achieved by demonstratthg
coincidence of people’s empirical and normativetusgabut through the coherent
treatment of people in all aspects of their legatspnality. Somebody cannot be
treated as capable of some affairs and incapabbt¢hafr affairs which involve similar
skills, degrees of understanding or the exercise sohilar kinds of mental
processed” From that perspective, if the lack of recognitiohpolitical capacity is
tied to the lack of recognition of other aspects d#liberative personality, the
exclusion of children from elections might be cadrdrwith their position within the
legal system. Accordingly, it seems that the maiguanent supporting the reduction
of the voting age is not based on empirical studoed on the corresponding
attribution of legal responsibilities to minors fact that can be observed in private
law and criminal and labour spher@§To put it briefly, the expectation of morally
autonomous behaviour cannot be directed solelyhat donstitution of minors as
subjects of the law, but must also have a corr@hain the construction of minors as

responsible individuals, capable of understandingntselves as legal persons and

100. For example, it is completely anomalous that sutsjecho are fully criminally liable, that is,
whose conduct can form the object of condemnattinnot also possess the legal capacity to
conduct their private business or to get marrigdslalso anomalous that somebody who is
allowed to work and earn a salary cannot be gratitedight to financial independence.

101 See Munn, 2012.
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citizens. Private and public spheres of autonongylsased on the same moral status

and therefore cannot be radically dissocidf&d.

1.2  What is the problem with children voting?

Nevertheless, the question remains surroundingrélason behind the exclusion of
children from the political process. Even if theye anot recognized as capable, their
exclusion can only be justified on the basis ofodeptial harm. Arguments that just
point out their incapacity miss this point. For exae, to sustain that “children and
insane adults ought not in general have voting teghbecause “they are not able,
through participation, to advance [their] interést§ fail to explain the problem

generated by their participation. Three responses hbeen offered to explain this

problem.

First, it has been argued that children’s electeratlusion is for their own benefit:
the best interests of the child require electoraiclesion because political
participation would be harmful for them. The rigbtvote would involve the need to
assume important responsibilities, which could wrnt bring about stress and
psychological costs that it is in their best int#seto avoid. If the converse were true,
they would be able to develop activities propetheir age, such as play and stddf).
This argument seems unconvincing unless the righote is conceived of as a legal

obligation or the electoral practices to convinogers change radicalfyf?

A second line of reasoning suggests that childrem@usion protects the public from

the political incompetence of children. The paggtion of incompetent electors

102 Mafalich, 2011a:124-5.

103 Christiano, 2008:129 (n 33).
104 See Beckman, 2009:114-9.

105 See Lopez-Guerra, 2010:130-1.
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would ruin the electoral outcome and therefore itsinbe avoided® This is also
unconvincing: on the one hand, because the ratiynaf elections is given by the
electoral offer, and not by the electoral demand.idcompetent electorate would not
necessarily harm the outcome of elections throudiitrarily affecting a political
option because this would presuppose a consistexté ¥rom those regarded
incompetent and whose exclusion is defensible gabel the basis that they lack a
rational capacity to be consistéfif.Hence, it is a self-defeating reason. On the other
hand, even if children are assumed to vote randpthlgir participation would not
alter the outcome of a real election in a relevawanner unless the majority of the
voters were also incompetelff. Summing up, even including people with little ar n
political knowledge, a precarious rationality orpuoisive behaviour does not affect
electoral results in any way which is relevafit.

The third reason for excluding children from eleas is somehow more abstract.
Excluding children is a requirement for protectipglitical equality, as expressed
through the equal value of the vote. Lépez-Gueres Isuggested this idea by
affirming that the exclusion of children is not danded by thgustice of allocation

of the right to vote, according to which “all membeof the polity who have the
capacity to enjoy the benefits of enfranchisemeot éxperience the harm of
disenfranchisement) should have the right to anakgote”, and “the exclusion of
those who lack the said capacity permitted but not necessdry™ Instead, the

necessity of their exclusion is a demand of tperation of the electoral process.
Children, whose participation is not necessary fit prohibited, could damage the

integrity of the elections and the principle of gkl equality, because they can be

106. See e.g. Brennan, 2011b.

107. See Olsson, 2008:62-8.

108 See Goodin & Lau, 2011.

109. See L6pez-Guerra, 2010:117-23.

110. LOpez-Guerra, 2010:124 (emphasis added).
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instructedby a third party, and therefore, like buying ae/otheir vote could grant

somebody more votes than their due sHare.

The previous observations allow an understandinghefrelevance of the exclusion
of children, albeitonly to some of them, not as a guarantee of good qualithe

outcome of elections but as a way of maintaining ititegrity of the election. These
observations, at the same time, will contributeato appreciation of the specific

position of the demands of civic virtue as a justfion for offenders’ exclusion.

2 Civic virtue under examination

The argument of disruptive voting analysedSiaction Imust be regarded as a case of
ideological abuse of the franchise’s requiremenhat remains from it is the
construction of a power-relation. Whereas the @&me voting argument is
concerned with the outcomes of the electoral precasad the inputs are considered
important in consequential terms, the civic vir@rgument is purely input-oriented,
focusing on the maintenance of a virtuous electordhe demand for civic virtue as
an eligibility requirement suffers from similar grlems. When its premises are
examined carefully, what is found is the same kifidirgument. To expose that fact,
the scheme of analysis for the exclusion of chibdcan be used to analyse CD. The
first question is therefore related to capacity,lehhe second is related to the harm

that could be caused.

2.1 Do offenders lack political capacity?

In relation to capacity, it has already been notiedt advocates of this argument
accept that offenders possess the cognitive capaxitnderstand what is at stake in

elections and therefore are in a different positiorchildren. It was also claimed that

111 See Lopez-Guerra, 2010:131-3.
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someone’s political intentions, the way in whichdreshe is going to vote, belongs to
a sphere of autonomy protected by a subjectivet ragial therefore cannot be used as
a reason for exclusion. Contrary to these casest whalleged by the civic virtue
advocates is not that the vote is rationally outeemotivated, in the sense of being
aimed at furthering criminal interests, but thae thote, following the offender, is
morally defective. For example, Mary Sigler’s argamh of correspondencés based
on the presumption that by the commission of aoserioffence, offenders unveil
their lack of compromise with the “public valuesathconstitute the political
community”!*? It serves as a test to connect the moral wronghefcrime and the
expectation that such person would not vote in aathypmotivated way according to
‘a public use of reason’. Thus, in a society thalues virtuous participation, a
offender must be excluded from voting because loée tis somehow impure™?

At first appearance, the most important weaknesthisf argument seems to be the
clear inconsistency between the affirmation of legapacity implied by the
punishment and the attribution of a lack of pohticapacity in relation to elections.
If the criminal conviction implies an act of condeation, the subject to which the
crime is attributed must be recognized as holdhmegpgowers of a deliberative person.
This responsibility constitutes recognition of thepectation of law-abidingness on
the person’s part, rooted in the inclusion of thatsonqua citizen in the democratic
process. A criminal offence is constitutive of asappointment of this normative
expectation. Can follow the criminal conviction axtinction of the deliberative

personality of the offender?

The answer should be negative. If what is expressszligh a criminal conviction is
condemnation, it must be acknowledged that offemgmrssess the moral capacity to
be rationally challenged by such act. Offender8 sticognized by the legal system,

as equipped with these kinds of deliberative powExen during the time an offender

112 Sigler, 2013:14.
113 du Fresne & du Fresne, 1969:123.
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is serving a prison sentence, the legal systemimoes to consider him a legal
person, maintaining its expectations that the stthjell conform his behaviour to the
law. An offence inside the prison still constitutes offence. In fact, there are
offences that can only be committed when people iarg@rison. Offenders are
recognized and treated, in their dimension as I@gatons, as deliberative persons.
Otherwise, total incapacitation, isolation or sule@ce would be the only response
to the commission of a criminal offent¥.Notice the contrast with those individuals
who have been rendered lacking somegnitive capacities, in which case the
commission of a serious offence is followed not hy punishment but by

incapacitation measuré¥’

However, civic virtue demands more than mere detibee personality. Given that
an offender is deemed responsible for not actingpating to a sense of justice for
which he is cognitively and morally equipped, itléovs that he must be deemed
cognitively and morally equipped to make politicahoices. Therefore, the
requirement set out by CD does not demand to bahliapgo respect the law, because
if somebody does not have the capacity to respgectaw, does not have the capacity
to breach the law either. Therefore, the requirenodrcivic virtue set out by CD is
better formulated not as a question of capacitydsuacommitmentvith the law. This

iIs seen as the correlative attitude of somebody #Hoopts ‘public reason’ as a
standard of electoral behaviour. Civic virtue, ewemen minimally formulated, adds
to the deliberative powers of the person a demandtlie adoption of an ethical

commitment with the outcome of the democratic pssce

This commitment presents two problems to be comstlan adequate explanation of
CD as a form of electoral incapacitation. The firstrelated with a failure in the

justification of the commitment in relation to difeanchised offenders. This can

114. Hill & Koch (2011) observe similar incoherence. $hincoherence is accentuated in the case of
those regimes of CD in which the offender is expddio behave as especially virtuous citizen
to regain voting rights (Manza & Ugger, 2006:9).

115 See e.g. von Hirsch & Wasik, 1997. See also beldhwapter 5 Section |.
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only be based in a democratic and pluralist sociatyhe adscription of right of

participation to those whose commitment is expecteghts of which offenders

affected by CD are dispossessed. The second isedelaith the structure of the
response to the failure to act according the exgients set by the law in democracy.
The infraction of such a commitment, the breachhaf law, is normally codified in

legal terms as implying condemnation for the falatt cognitive and morally

equipped to act otherwise, the person has committecbffence. This condemnation
in the case of criminal offences assumes the forpuaishment.

2.2 What is the problem with offenders voting?

Arguing on the grounds of their lack of politicapacity is not sufficient to exclude
offenders, even if it is accepted that civic virtisea requirement to vote that sets
standards of participation different to those whagply to persons exercising their
right of autonomy. It must be demonstrated thatehs a harm to be avoided by their
exclusion'®® Now, due their similarities, it might be convenieto compare the
presumptive harm of offenders voting with the reesoffered for excluding children.
Firstly, to be sure, there is nothing in CD than ¢arther the interests of offenders by
excluding them from the franchise, even when somepfe claim that it could

facilitate their process of rehabilitatidh.

Secondly, the putative damage to the outcome of ¢hection must be also
discarded:® Offenders are not incompetent voters, and evéneiy are considered as
such, that would not justify their exclusion, aatioig to the rationality of the
electoral offer and the statistical irrelevanceadbitrary voting. The remaining option
iIs that the outcome might be ruined because offendeill vote consistently
supporting some of the electoral offers. In thadezahere are two possibilities: first,

116, See Easton, 2006:451.
117. See belowChapter 5 Section 1.2.3.
118 See Lopez-Guerra, 2014a:112; Beckman, 2009:139-41.
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they vote rationally and self-interestedly, whigadls us back to the problems facing
disruptive voting; and, second, their morally deifee vote must be linked to the
political options they support. This, again, isfdifilt to defend; it cannot be argued
that allowing offenders to vote would transmit, fexample, the contempt they have
shown for the victims, to the law-making processotés simply cannot be interpreted
as an endorsement of [such] principfé®In this way it can be seen how, on the one
hand, rights of autonomy are erected as firewallsirast intervention directed against
the way in which offenders might vote, and on th#eo hand, pre-determined
conceptions of the common good need to competehimpolitical hegemony, which

only popular support can offer in a democracy.

Thirdly, it could be affirmed that the offendersdoting might affects the integrity of
the elections or the principle of political equgliThis would lead back to ‘primitive’
versions of the ‘purity of the ballot box’ in whidDD is justified as preventive of the
commission of electoral offences or conflicts ofeirests between elected authorities
and organized crime structur&8.Indeed, the opposite seems to be the case. Rulitic
equality is affected not by offenders voting butthg practice of CD.

3 Is voting a privilege?

Some critics argue that CD transforms the righvate in a privilege?* Along the

same lines, others have argued that “voting issacbaght, one that does not depend
on possessing some requisite degree of virtéleThe claim that the right to be
enfranchised is not a human right or a basic rigit a privilege is not necessarily

contradictory. It expresses, however, powerful egmnary project that is able be

119, LOpez-Guerra, 2014a:114.
120. See abové&ection |
121 See e.g Easton, 2009:226.
122 Cholbi, 2002:556.
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organized in the context of the modern represergaiistitutions but reproduce the

exclusionary ideological structures of the pastisMias expressed clearly 8auvé

“The idea that certain classes of people are notathofit nor morally
worthy to vote and to participate in the law-makprgpcess is ancient and
obsolete. [...]. Until recently, large classes of pleo prisoners among
them, were excluded from the franchise. The assuomphat they were
not fit or ‘worthy’ of voting — whether by reasorf olass, race, gender or
conduct — played a large role in this exclusion. Whould reject the
retrograde notion that ‘worthiness’ qualificatiorfer voters may be
logically viewed as enhancing the political processl respect for the rule
of law” [43].

This is so because in a democracy, the politicalcey to engage in the process of
law-making cannot be substantially dissociated fritwa capacity to act as a subject
of the law and therefore be responsible for itsabhe This is clear in the case of the
children. They are excluded from political partiain in a way that correlates to the
exclusion of their legal responsibility for a ledaleach. In contrast, the mark of legal
responsibility involved in a criminal conviction sbld be sufficient to demonstrate

the capacity of the offender to engage in the psead law-making.

In conclusion, the argument of civic virtue canro® rendered regulative of some
condition present in the person but constitutiveceftain circumstances that are
attributed to the offenders. They are not excludeelcause they lack some

requirement but in itself their exclusion articisata difference with those citizens
able to vote; “[i]t is the very negation of theivic capacity, a message of mandatory
disengagement, and of revoked social stalésIn other words, whilst democratic

citizens are recognized because they can exerceseight to vote, which constitutes
a mark of equality and membership, exclusion frtva franchise reduces offenders to
a lesser status, the status of those who cannargahemselves. Therefore, CD may

not be seen just as an ideological interventiothemsphere of the public autonomy of

123 King, 2011.
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offenders, it may also be seen as a denial of sacpolitical aspect of their
subjectivities. However, it is better not to jum@ &ny conclusion and rather pay

attention and follow the advice of Pamela Karlan:

“If neither good character nor intelligent use bétballot nor support for

existing criminal laws are generally permissiblengaquisites for voting,

then it would be perverse to rely on criminal cartins as evidence that
individuals lack qualities that voters are not regd to have. The

justification for disenfranchisement of offendersishrest not on concerns
about the effect their participation will have dmetpolitical process but
elsewhere. The obvious alternative is to conclutd tisenfranchisement
is indeed punitive [...]"%*

This is the kind of justification that will be exgried in the next chapter.

124. Karlan, 2004:1155.
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he phrase “if you break the laws, you can no longake the laws”"is
repeated to express one of the most persuasivetiypainntuitions
about why offenders must lose the right to votasJthowever, highly
indeterminate. In another formulation, it is sugegeésthat “[tlhose
prepared to act in ways that deprive others ofizatibn of the interest served by
democratic political participation cannot consisterdemand [...the] exercise of the

franchise”? or “When felons demand a right to vote, they deehtre right to govern

others while rejecting the right of others to gavénem”?

These statements are powerfully rhetorical; howewbey are not a complete
explanation of the relation between the fact of aireg the law and the
disenfranchisement of the offender. Similar diffices are faced by those who
propose that CD is a consequence of a breach ofabial contract. The metaphor of
the social contract can contribute to explainingvhiastitutions such as democracy,
punishment, responsibility and equality can beifiest. In all these cases, the social

contract might have some role to play. Whateverrthienitations, contractarian

Cholbi, 2002:550, discussing Morris, 1991.

Lippke, 2001:562.

Silver cited in Reiman, 2005:13. See also LippkKg)2561.
See Ewald, 2002:1073-9.
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arguments are deeply connected with another kindsiification. Lying behind these
arguments is the claim that the commission of aferafe must be followed by a
sanction, that in the case of a criminal offencemd the form of a punishment.
However, social contract arguments do not providg r@ason to justify why such a
sanction must adopt the form of COn a democratic society, especially when this
kind of sanction involves the limitation of a furdantal right, such sanctions must
adopt the form of a legal punishment and theresdreuld be governed by the logic of

criminal law®

The previous chapter was concerned with the ided @D is based on the lack of
certain elements of political capacity in those woted for a criminal offence. This
idea was discarded for being incompatible with tlnocratic principles that must
guide the composition of the franchise. In a lifiegeasoning that will be continued in
this chapter, it was held that a criminal conviatimust be regarded as an affirmation
of the capacity of the offender to take autonomdasisions. In other words, being
capable is a requirement for someone to be corsideszsponsible. If the capacity
that is required to follow rules is not substanyiaifferent from the capacity to be
part of the process of making those rules — whsca key democratic idea — offenders
should be considered capable electors. It is arguetther that holding somebody
criminally responsible in a democracy must be psadion the fact that she had been
granted participatory rights in the law-making pss.

As a punishment, it is claimed that CD is unable@¢oform deterrence, rehabilitation

or incapacitation, the three functions of punishtneriented to social protection.

5. See Reiman, 2005. About contractarian argumentsCiorwith references to Locke, Hobbes
and Rousseau, see also Planinc, 1987; Note, 1988:13 Lippke, 2001:561; Ewald,
2002:1072-9; Johnson-Parris, 2003; Brenner & Ca290©3:238-40; Reiman, 2005; Kleinig &
Murtagh, 2005:219-222; Schall, 2006:68-83; Eas®009:228; Levine, 2009; Bennett, 2012:4;
Plaxton & Lardy, 2010:135-7; Joint Committee, 2(B4&6; Behan, 2014:9-10; Lopez Guerra,
2014a:110-2. Contractarian arguments can be alsodfon the judgments. See eSpuvé[31,
101-2];NICRO[117].

6. See Brenner & Caste, 2003:231.
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Consequently, this chapter mainly engages with dlaém of those who defend it
more plausibly using retributive language and higjting its expressive potential.
The argument adopts the following structuection Istarts by making a conceptual
and normative distinction between the punishmerit e collateral consequences of
criminal conviction. At this stage, social protecti rationales of punishment are
discarded as justifications of CD. I8ection I] the idea of a retributive CD is
analysed in detail. This retributive argument istalated highlighting the claim that
CD might serve as an expressive form of democratmmishment. FinallySection 1l
shows that this justification does not satisfy thenditions for punishment to be
compatible with democracy. It is argued that, ewgmen conceptually CD can be
considered a retributive punishment, it is a mdgalof punishment that is
incompatible with the recognition of democratido#ns.

UNDERSTANDING DISENFRANCHISEMENT AS PUNISHMENT

1 Legal nature of disenfranchisement

The relation of CD with the commission of a crinliméfence means that would make
sense to consider it punishment This is the common understanding of CD in
Europe. However, there is also a considerably widesd idea, prevalent especially
in the United States, which considers it asoflateral consequencef the criminal

conviction; this means a legal effect that is dist to but separate from the
punishment itself. Its purpose, in this latter gaseto determine the scope of the

franchise rather than punish offenders for theiomgdoings’

The importance of this distinction transcends rheto Considering CD as a
punishment involves the assumption that it musdbsigned and evaluated under a

punitive logic, which involves legal, constitutidrend theoretical restrictions framed

7. See e.g. Demleitner, 2000:753; Ewald, 2002:105Fahani, 2009:31-2.
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in specific terms. On the other hand, consideringy & a collateral consequence of
criminal conviction may allow the adoption of a redflexible approach,in which
the ‘regulatory aim’ of determining the franchisedaprotecting the electoral process
could be subjected to less strict standards ofrobmihan the system of guarantees of
criminal law? For example, a non-punitive measure would not é&ched by the

protection of the principle of prohibition of re@ctive gx post factpcriminal law°

Speaking about the collateral consequences of pamconviction, however, is
especially confusing. When examined more carefudlgme distinguishing criteria
may be found. Beside ideas that collateral consecgse are named as such in the
legislatiort* and they are not under control of the judge buedeined directly by the
law,*? a third criterion pays attention to tkem or function of the measure. This

©

See von Hirsch & Wasik, 1997:611-5. See also Sre@e13:22-3.

9. See Ewald, 2009b:12.

10. See Feinberg, 1970:106-9. The more important exaritpthe US, where the judicial decisions
have considered CD as a collateral consequendbaisCD has not been examined under the
‘cruel and unusual’ treatment standard of the Highitmendment of the Constitution. See
Reback, 1973. See also Note, 1974:598-9; Tims, 1%i&tcher, 1999; Thompson, 2002b;
Karlan, 2004; Wilkins, 2005; Grady, 2012.

11. The firstidea sustains that these should not be considesed elass of punishment, in the
sense of airect consequence of the conviction, but as a regulatorindirect consequence.
This point of view considers the conviction as ttaet that activates the application of a
regulatory norm. This conceptualization, howevernot very helpful considering that the term
‘collateral’ recognizes that the imposition of thenishment is also a consequence, the main
consequence, of the criminal conviction. The fundatal aspect becomes, therefore, what
counts as central and what as collateral. Theraoisclear operative standard to judge this
beyond nominal statutory identification. This fastaggravated by the equivocal terminology
in which regulation is usually expressed and by thek of awareness of the doctrinal
categories by the legislative activity. Damaskaclsar in rejecting a conceptually-based
distinction between punishment and other conseceeeé criminal conviction. He considers
that “the same adverse effects of conviction wohédie to appear under different headings
depending upon the more or less arbitrary decisibthe lawmaker” (1968a:349). The legal
source on which the measure is established carelezant to, at least superficially, the own
country-subjective conception of the measures. Whieis is constitutionally imposed or
regulated in the electoral law, it is more likely be understood as a regulative collateral
consequence. When it is settled in the criminaldiegion, such as a criminal code, it seems to
be more likely to be understood as a punishment.

12,  When the court has the prerogative to impose oiitliem measure with some degree of

discretion, it should be considered a ‘direct’ ceaq@ence. On the other hand, when a

consequence does not depend on the court but &lyedetermined, it is ‘collateral’ (See

Love, 2011:95-7). For example, a public and judlgigeclared measure can be connected

with a punishment rationale, while the implicit cheter of a measure that does not require
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suggests that a measure that is “an appropriat tkirperform the function of public
condemnation” must be regarded a punishment; onother hand, if it lacks such
“reprobative symbolism”, it must be considered a+punitive, regulative measure
For example, while imprisonment is evidently puveti the registration of sex
offenders is essentially preventative and therekireuld be considered a collateral
consequence. This functional difference therefonéaiés a proposal that seeks to
assimilate collateral consequence with the broa@gmay of ‘disqualifications’ in
order to distinguish it from punishmefit.

In developing this functional scheme, von HirschdaWasik sustain that
disqualifications and punishment should be cleadigtinguished because they
correspond to two different legdlinctions even though both normally follow a
criminal conviction. Disqualification corresponds & measure to deal with risk, and
therefore operates prospectively. For exampleait loe directed to avoid that a driver
that has been demonstrated to be unable to resgfit rule be allowed to drive.
Punishment, in contrast, corresponds to a measaore ekpressing censure or
condemnation of criminal conduct, and therefore rafes retrospectivel{’. For
example, it is directed to express to the drivat thlling a pedestrian when speeding
was wrong. While disqualifications are not subjeéct the stricter restrictions of
criminal law, they cannot, on the other hand, benept from every rational control,
and must be the subject matter of restrictions wmp@se, duration and scope.

Understanding disqualifications as risk-orientedaswees leads to the formulation of

a series of restrictions on their use. Firstly, ythrequire a specified vulnerable

judicial decision or mention and flows automatigaltom the conviction is more likely to be
considered a ‘collateral’ consequence (See DendeijtA009:82. See also Ispahani, 2009:31).
Though this structural criterion can be relevant§ome legal aspects, and can even settle the
debate about the ‘collateral’ nature of CD, it eeadhe substantive discussion about whether
CD is a punishment or not.

13. Feinberg, 1970:108-10.

14. See ltzkowitz & Oldak, 1973:729-30. See also Lo@arerra, 2014a: 130-2.

15. See von Hirsch & Wasik, 1997:601.

16. See von Hirsch & Wasik, 1997:605.
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activity or occupation through which the risk cae éxpressed (e.g. driving a car).
Secondly, they require the safeguarding of an egefrom the alleged source of risk
(e.g. the public}/ In accordance with these features, disqualificatghould be

determined by a prediction of the likelihood thaé tsubject will commit an offence
or produce some harm. However, for this purposegquhlifications should not
consider the current capacities of the subject @avetbp the activity correctly, but
rather the expectation of future misconduct in tieéd of those activities. In these
terms, an equilibrated regulation of disqualifioats should involve a proportional

relation between the restriction of the person’®aamy and the avoidance of rigk.

On the other hand, punishment expresses censuran abffender’s past criminal
conduct, and it is governed by other principlesmary among these are the ideas of
desert and the principle of proportionality. Accimgl to these ideas, only those who
have been proved guilty of committing an offencen clae punished, and the
punishment “should be proportionate in its sevetitythe seriousness of the criminal
conduct”’® However, in contrast with disqualification, punisént is normally
deemed necessary even in the absence of any riakfuture offence or harm. This
description of the aim of the punishment, it mus boticed, coincides with a
retributive account of punishment that it is jusiecof its accepted functions. On that
basis, prospective risk and retrospective condeiomatre the principles that govern
the application of disqualifications and punishnsemespectively®

This scheme not only allows classification of tlesequences of criminal conviction
in terms of disqualification and punishment, butliso allows the identification of
those consequences that do not perform any of thesgtions. Demonstrating the
critical dimension of the scheme, it allows forioa@al scrutiny to be applied to

17. They work in the same logic than capacity ruleseetiihg children. See abovehapter 4
Section Ill.

18. See von Hirsch & Wasik, 1997:606-11.
19. vonHirsch & Ashworth, 1992:182.
20. See von Hirsch & Wasik, 1997:615-20.
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criminal regulation insofar as its indiscriminatseucan lead to offenders being
treated as second-class citizens. Therefore, wheonaequence does not follow the
parameters of culpability and proportionality, itanmot be catalogued as a
punishment. On the other hand, when it cannotieetl with the prevention of future
risk posed by a dangerous subject, it cannot bé sesea disqualification. What
remains, according to von Hirsch and Wasik, is jung political aim ofdegrading
certain subjects and activities, which is not cexdemby the reputed legitimising
blanket of a rationalized criminal systém.

2 Incapacitation and social protection

2.1 Disenfranchisement as (criminal) incapacitation

The idea that CD can work as an incapacitation mr@asvas considered in the
previous chapte? On that occasion, however, incapacitation was tstded not as a
measure based on the risk of the commission ofimiral offence, but on the
protection of elections from the influence of thagleo lack the necessary civic virtue
to participate in them. Thus the distinction betweégelectoral) incapacitation’ and
‘(criminal) incapacitation’ becomes salient. In &doh to this previous
understanding, incapacitation is usually regardedm@e of the aims of punishment.
According to this view, punishment works when iteditly impedes the commission
of new crimes by the offendét.It is based on a prediction of the offender’s
likelihood of reoffending. In the functional schembowever, incapacitation (or
disqualification) is distinguished from punishmesd a different kind of measure
governed by other principles, oriented towards frevention of future criminal

offences.

21. See von Hirsch & Wasik, 1997:619. See also Damak868a:349.
22. See above&hapter 4 Section Il.
23. See Fletcher, 1998:31.
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Considered in these terms, the incapacitating pi@tleaf CD is probably very weak,
having little impact on the prevention of new crendts potential to produce general
incapacitation (this is the capacity to prevent &md of crime) is relatively narrow
because it cannot prevent the commission of crimtéer than electoral offences,
unlike, for example, imprisonment, which has higledpacitating potentiaf. On the
other hand, it is difficult to judge the prevent&iaspect of CD regarding electoral
crimes. For that purpose, the effect of CD mustcheefully distinguished from that
of imprisonment where these overlap. Inmates cagpaimit electoral crimes if the
electoral process exists only outside of the prishs would appear obvious, this is

an effect of imprisonment and not of CD.

On the one hand, CD could have the effect of premgnelectoral fraud inside the
prison. However, neither empirical studies nor cannsense reveals that prisoners
are no more likely to commit electoral fraud or etlelectoral crimes than the rest of
the populatiorf° Those who commit electoral frauds are not normabytenced for
other kinds of crimes, because the rationale fecteral criminality is different from
other forms of criminality. For example, somebodyneicted for drug dealing is
unlikely to be convicted for an electoral offenddwe cost of maintaining the distance
between former electoral offenders and the balmt s high if this is achieved by
excluding all inmates. In conclusion, when the lefects all prisoners under this
premise, it is evidently over-inclusiVé.It also argued that the social control
exercised in the prison environment is sufficieedson for arguing that the state’s
capacity for controlling electoral processes insigiegsons must be sufficient to

overcome the possibility of electoral fraud or athelated offence$’

24. See Reiman, 2005:9. See also Manza & Uggen, 2006:36

25. See Note, 1989:1303. See also Ewald, 2002:1088&8126 & Ugger, 2006:13.

26. SeeRichardson v Ramire@973) minority vote [79]. See also Vile, 1981;Bett, 2003: par.
19; Kleinig & Murtagh, 2005:227; Manza & Ugger, 203.

27. See Easton, 2009:230. See also bel@vapter 3 Section 1V.2.4
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On the other hand, when CD affects ex-prisoneis fitore likely to serve the purpose
of preventing electoral fraud.Yet, the scope for this argument is limited. Thire
lack of rational connection between CD and the préwn of electoral fraud because
the commission of electoral fraud does not gengradiquire enfranchisemefit.
However, several distinctions can be traced heoeeéselectoral crimes might require
that the criminal be a qualified voter (e.g. votdling), whilst others do not (e.g.
bribery). Thus, it might be justified to disenfrdmee a person who has received
repeated convictions for selling her vote, in orderimpede her from selling it
again>® Another problem for this approach is that of unilusiveness, given that
sometimes, electoral offences to not consideresea®us crimes and therefore CD is

not imposed on electoral offendé's.

Accordingly, it is difficult to argue that CD candapacitate offenders to commit any
kind of crime, perhaps with the exception of volling.®* It is time to turn to

examine its punitive potential. The very fact tkedd is the consequence of a criminal
sentence, and that it is retrospectively orientedy be an indicator of its punitive
nature. Traditionally, the aims performed by pum&mt are classified in three
categories: deterrence, rehabilitation and retidout The first two functions are

guided by the general purpose of social protectiohilst retribution is inspired by

the pursuit of the abstract normative goal thateoffers must receive their just
deserts. In the functional scheme, however, detegeand rehabilitation must be
considered with incapacitation as preventive opdoerefore to punitive. These
aspects of punishment are not retrospectively o¢ecknbut look to prevent the

commission of new crimes, and as such cannot quasftruly punitive. At most they

28. See Bennett, 2003: par. 18.

29. See Manza & Uggen, 2006:36.

30. See Lépez-Guerra, 2014a:115.

31. See Lardy, 2002:526. See also Note, 1989:1303;nkjet. Murtagh, 2005:220.

32.  Other conceptualizations of the incapacitation baneven more restrictive and be specifically
directed at impeding the commission of the samel kofh crime for which the sentence was
imposed (in this case, electoral offences). Thisnsinteresting point of view from which to
evaluate CD when it is observed that some of tleetelal offences do not necessarily incur
this measure. See von Hirsch & Wasik, 1997:606; [2#&mer, 2000:792-3.
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could serve as a collateral goal of the execution tlke punishment (e.g.
rehabilitation), or as a justification of the crmal system as a whole (e.qg.
deterrencey® The following exposition, however, does not seak question
theoretically the generally accepted aim and sofuiactions of punishment but to

analyse CD in the light of standardised versionthem?>*

2.2 Deterrence

The aim of deterrence has two aspects, generalsprdial: “General deterrence is
based on the prediction that punishing one crimiwdl influence others not to
commit the same crime. Special deterrence meanshbapunished offender will be
deterred from future offences after his releaSerhe basic claim of deterrence is that
prospective offenders are dissuaded from commitdrogime based on the fear of the
penalty whose imposition they risk. It is difficulh separate the negative preventive
dimension of deterrence from the positive prevemtivmension of punishment, such
as moral education, social integration and reirdarent of the law. As it has been
seen, these later aspects play a fundamental mo&dforts to characterise CD as an
adequate form of punishment, being frequently irabky government and courts.

The deterrent potential of CD depends upon how muongortance offenders attach to
the right to vote, so that they are dissuaded fommmitting crimes because of the
fear of losing it. Moreover, deterrence requiresitthhe subject know about the
punishment, if this is expected to influence hismaoct®’ In this sense, the deterrent

effect of CD would require its public impositionnlike in the majority of cases

33.  Regarding hybrid sentencing, see von Hirsch & Asth01992:181-7, 241-53. See also von
Hirsch, 1993: Ch. 6.

34. For an overview and discussion of these objectiges,von Hirsch & Ashworth, 1992.

35  Fletcher, 1998:31.

36. See belowChapter 2

37. SeeSauvé dissenting vote [119-21NICRQ dissenting vote [116].
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observed in comparative law) and even in that ceejmperceptible physical effect

of CD limits its deterrent potentidf.

The deterrent function of CD is difficult to demadrede. The basis of the deterrent
logic resides in the assumption that it is posstblenotivate prospectively a person’s
conduct. Besides the general empirical problems ciWwhicomplicate probing
deterrence in general, it is difficult to imaginecase in which a potential offender
would be dissuaded from committing a crime basedh@additional punishment of
CD. It is more engaging to think that, as a raticagent, the person would be already
dissuaded by a severer and better-known punitivasore such as imprisonmeiit.
This position is supported by empirical studies faomng the premises of a due
scepticism regarding deterrence. Firstly, they haeafirmed widespread public
ignorance about the existence of CD, even extendimgjustice professionals
including judges and criminal lawyef$.Secondly, studies have shown that many
offenders are not dissuaded from committing a critmg the punishment of
imprisonment but are usually more importantly imfhiced by situational factof$.
Thirdly, on a personal level, offenders tend toweabther things considerably more
than the political rights they might lo&&If all this is true, it is hard to sustain that
adding CD to their primary punishment could avdié tommission of crime®.This

evidence shows that deterrence does not work for CD

38. See Demleitner, 2000:788. See also Cholbi, 2002:6%l7 & Koch, 2011:224.

39. See lItzkowitz & Oldak, 1973:734-9. See also Tim973:157; Note, 1989:1303; Ewald,
2002:1106; Bennett, 2003: par. 20, 33-5; Brenne€C&ste, 2003:233; Reiman, 2005:9; Manza
& Ugger, 2006:36; Easton, 2006:450; Levine, 2009:22

40. See Manza & Ugger, 2006:36. See also Easton, 22993D.

41.  See von Hirsch & Ashworth, 1992:57.

42. See e.gJoint Committee, 2013:40.

43.  See Cholbi, 2002:557-8.
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2.3 Rehabilitation and reintegration

The other function of punishment directed to so@abtection is rehabilitation. It
consists of a therapeutic interpretation of theigliment, which treats offenders as
‘patients’ and therefore leads to the cure or cleaafjtheir criminal tendencié%.lts
expected outcome is the prevention of future ofésnon the part of rehabilitated
offenders, and therefore it is not primarily conwat with the cure of the criminal,
who is meant to be separated from the communitghfabilitation is not achieved.
The modern terminology has shifted to the languafeeintegration, due to the
ethical problems that are imbricated with the rehtabive ideal, such as the need to
limit permissible state actions and the disrespbat its assumptions imply towards
the person of the offendé&t.In the new paradigm, the emphasis is placed less o
changing the offender’'s personality than on enhagchis ability to function

normally in society"’

In this way, as a rehabilitative or re-integratireeasure CD may play a role in
transforming offenders into law-abiding citizensor€eiving of re-enfranchisement
as a reward could motivate the good behaviour of tiffenders, promoting
“reintegration by making salient the rights andp@ssibilities of citizenship*® This

account of re-integrative punishment would be cotilpp@ with the idea that
offenders are disenfranchised for their lack ofcivirtue *° This potential outcome is
foregone or hindered if CD continues for a longdimr a lifetime after release, or
where the process of re-enfranchisement is todcditf or complicated® In fact, a

permanent or excessive length of CD is irrecontdalbith any rehabilitative goal,

44.  See Fletcher, 1998:31.

45.  See von Hirsch & Ashworth, 1992:1.

46. See von Hirsch & Ashworth, 1992:3.

47.  See van Zyl Smit & Snacken, 2009:83.

48.  Sigler, 2013:18-9.

49. See abov&hapter 4 Section Il.

50. See Manza & Ugger, 2006:37. See also Levine, 20tR:2
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and it is more likely that it stigmatizes offendétsThus, the rehabilitation function
may only operate where the restoration of rightsckjy or automatically follows

release’?

However, it can also be argued that CD is incongatiwith the re-educational
commitment of rehabilitative theories. The stigmation and degradation that CD
involves cannot contribute to these rehabilitataiens. This was the view of the
Canadian Supreme Court iBauvé when affirmed that the attempt to send an
‘educative message’ by disenfranchising offendera ibad pedagogy” [30] and that
CD implies “loosing and important means of teachthgm democratic values and
social responsibility” [38]. The empirical evidencavailable indicates in that
direction: “for a significant number of ex-offend#re loss of voting rights poses an
obstacle to successful reintegratiof’even affecting the wider community to which

those disenfranchised belory.

By contrast, inclusive and participative rehabtida strategies may generate the
desired awareness about the importance of polipealicipation, respect for the law
and the value of a communal life. Letting offendeose could contribute to building
a sense of membership towards the community anch eeatribute to positively
transforming ‘criminal identities®®> Going further, from the standpoint of a
rehabilitative ideal, it would be more reasonaldeeshcourage inmates to participate

in election®® and even to impose compulsory voting for inmatesther than

51. See Demleitner, 2000:775, 785-6.

52. See Demleitner, 2009:101.

53.  Miller & Spillane, 2012:402. See also the partyeinteners inHirst [53]. Hamilton-Smith &
Vogel (2001) demonstrate the connection between @&fl recidivism. See also the
inconclusive data analysis on Manza & Uggen, 2026:135.

54. See Bowers & Preuhs, 2009.

55. See Manza & Uggen, 2006: Ch. 6. See also Itzkow®it®ldak, 1973:732; Tims, 1975:156;
Cholbi, 2002:558-9; Bennett, 2003: par. 43-5; Kigir&k Murtagh, 2005:229-30; Reiman,
2005:9, 13-4; Joint Committee, 2013:41-2. See #iwoparty interveners [54] and concurrent
opinion of Judge Caflisch [5] iRlirst.

56. SeeDemleitner, 2009:94. See also Behan, 2014: Ch. 7.
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excluding them from it. This could signal a mordeetive and coherent method of

challenging deviant behaviours and identifiés.

[ DISENFRANCHISEMENT AS PUNISHMENT

The social function of punishment associated widtedrence, rehabilitation and
incapacitation depends heavily on the satisfacbbra protective goal. It has been
seen how, independently of empirical demonstratitilese functions are poor
candidates for explaining CD. The success of ratidn, in contrast, does not depend
on the empirical verification of such a goal but @m adequate configuration of the
legal framework for a retrospective punitive reantiHowever, retribution generally
faces other kind of problems, importantly amongnhehe problem of explaining

why a form of punishment is adequate in relatiora tparticular offence. This section
examines how the retributive theory of punishmeant be applied to CD, ultimately
presenting a conception of retributive CD that exps why it would be an admissible

and adequate form of punishment.

1 Disenfranchisement as a retributive punishment

It was mentioned that, according to the functios@ieme, punishment corresponds to
a measure for expressing condemnation of a crimepaduct which occurred in the
past. This corresponds to great extent to the ideaetribution. In contrast with
deterrence and rehabilitation, retribution is comhyocharacterised by its purely
abstract justification and by its unnecessary emairproof. It also marked by its
retrospective orientation. The main demand of bettive punishment, and what

ensures its popularity in current times, is that tbffender be treated as an

57. See Ewald, 2002:1110-1. See also Brenner & Ca$t@3:232; Manza & Ugger, 2006:37. See,
critically, Ramsay (2013b), who argues that useramfhisement as a rehabilitative tool is
transform the vote (a political right) into a sdcigght, and the value of self-determination is
reduced to a mere end of policing (424, 430-1).
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autonomous moral agent. This is achieved by settatgpnal limitations on the
punitive power of the state. First, the punishmenist be imposed and may only be
imposed upon those found guilty of the commissiéra @rime. Second, the relation
between thequantumof the punishment and the seriousness of the crimst be
proportional”’® A retributive punishment is not necessarily incariple with the
other preventive goals, such as deterrence andbildhtion; nonetheless, these

notions play secondary parts in the scheme govebgetie logic of deser

Disenfranchising those who have committed a crifinaféence as a punishment does
not present a problem of empirical proof becauseehs nothing to be demonstrated.
If causing the offender harm is justified, and thesrm is expressing condemnation,
then CD seems perfectly retributive. The fact tbiiénders do not value the right to
vote, or at least not to the same extent as ofghts, does not constitute an objection
to the punitive potential of CP. The retributive dimension of a measure does not
depend on subjective appreciations, it is reas@ntidt offenders are more concerned
about “getting decent housing or a job [...] thanytlage about the voteé™ but rather
the fact that a fundamental right is limited, susged or removed from a subject
following a criminal conviction and, when basic lgical rights are denied, proof of

additional harm is not required?.

The more common and serious criticism that affeC3 is not related with its
retributive performance but with tHack of proportionalitybetween the nature and
seriousness of the crime and the form gondntumof the punishment. However, it is
not clear what the critics mean when, for exampltéey highlight that

“[disenfranchisement] is hard to justify as it rad¢arly linked to desert, to the degree

58. See von Hirsch & Ashworth, 1992:181.

59. See von Hirsch & Ashworth, 1992:182.

60. SeelJoint Committee, 2013:40. See also Demleitner, 2009
61. Lacey, 2013b:107.

62. Sauvé[59].
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of harm caused, the seriousness of the offencéherculpability of the offender®

This may be true in some cases but it does nott@® conceptually and generally.

The clearest case of a disproportionate CD is wites imposed permanently or
continues affecting subjects even after they hamed their prison sentenc¥sin
such cases, the lack of proportionality is evidehbg contrast to the proportionality
of imprisonment. If imprisonment, generally congigll a more serious punishment,
is imposed for a limited amount of time, proportdly to the seriousness of the
crime, CD must also follow this limitation. The easf permanent CD, by showing
that it may not be governed by proportionality, ®@es difficult to explain,
especially when CD is conceived of as a form ofipament® In fact, the opposite
seem to be the case; CD can be seen a diagnodiseoheed for a measure of
permanent exclusion: “these sanctions are justifiedause offenders cannot be fully
rehabilitated and therefore can never recaptureir tmeoral standing in the
community”®® The institutional configuration of permanent Chnds to be better

explained by degrading and stigmatizing purpdées.

When the ban only affects prisoners during the tiiney are serving their prison
sentences, the question of proportionality seemisetgatisfied by linking the length
of CD to the length of imprisonmefft. Inasmuch as prison sentences are
‘proportional’ to the seriousness of the offencel @ome other characteristics of the
offenders, considering any other factor appearsplinarbitrary. Nevertheless, its
applicability to all classes of crimes has raisedicGism anyway. Three issues have
been particularly problematic in the justificatiohCD as a punishment: (1) the lack

of amaterial connectiorbetween the right suspended and the offence caeunfe.g.

63. Easton, 2009:229.

64. See Fletcher, 1999:1896. See also Ewald, 2002:136Rall, 2006:75.

65. See Fletcher, 1999:1896. See also Bennett, 2008:3p&2; Kleinig & Murtagh, 2005:221;
Levine, 2009:220.

66. Demleitner, 2009:82.

67. See belowChapter 6

68. See Reiman, 2005:9. See also Schall, 2006:75.
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whether electoral fraud or drug trafficking); (2)et disregard for theeriousness of
the crime(e.g. whether thieving or mass murder); and (8)disregard for théength

of incarcerationof the offender (e.g. whether somebody is incatsa for 10 days or
for 10 years). These aspects reproduce, to somangxhe criticism highlighted by
the “general, automatic and indiscriminate” natwfeBritish legislation under the

Hirst test®®

1.1 Material connection

The first concern is not related with proportiomalbut with thematerial connection
between the crime and the punishment. Sometimasattjument is sustained against
the retributive nature of CD. The imposition of GD response to crimes with
electoral content (fraud), or even with relationthee democratic process (abuse of
office), can be reasonable, according to somecstiti However, its indiscriminate
application to all kinds of offences dispenses vetlty attempt to link it to the content
of the crime (‘tofit the crime’), and only affirms an additional harmor fthe
offenders’* The number of declared critics of CD ready to e that electoral
offenders are an exception to the claim of crimshanfranchisement is considerably
high, but their position is never articulated inanmbiguous term& For example, the

minority vote inHirst articulates the following argument:

“It is perfectly conceivable, for example, that argon who has been
convicted of electoral fraud [...] should be deprivied a time of his or

her rights to vote and to stand for election. Téaswon for this is that there
exists a logical and perhaps even a natural cororedbetween the

impugned act and the aim of the penalty (which,utfo ancillary, is

important) that serves as punishment for such aots as a deterrent to
others. The same does not hold true [...] &ory offence that leads to a
prison sentence” [3].

69. See abov&hapter 2 Section I.1.

70. See Cholbi, 2002:546. See also Bennett, 2003: pat8pez-Guerra, 2014a:116.

71  See Demleitner, 2000:791. See also Brenner & C261@3:235; Levine, 2009:217-8.
72.  SeeHirst [71]. See also Beckman, 2009:130-1.
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The answer to this alleged problem must underliveefaict that this sense of material
correspondence is not necessarily related to abrgive theory of punishment.
Retribution does not necessarily mdanr talionis’® but it may also adopt the form of
‘cardinal proportionality’, meaning that “the ovdréevels of the penalty scale be
kept in some reasonable relation to the gravityhef offending behaviours™ This is
evident when it is observed that crimes such abeopor rape are typically punished
by imprisonment. Against our intuitions, imprisonmeaccording to such a claim,
would be called upon to punish only those crimeaist liberty, such as kidnapping.
The absence of a material connection therefore @iabe an argument against the
retributive use of CD. It must be noted, nonethgldbat the fact that CD is not an
inadequate punishment does not imply its necesadgquacy. Additional reasons
must be given for that. This argument cannot bedusigher to justify, without
additional reasons, a targeted ban affecting ombs¢ who have committed electoral
or political crimes. Reasons of this kind are exptbin following pages under the

idea of expressive CD.

1.2 Seriousness

The second concern of the critics of CD is its &mailon regardless of the
seriousness of the crime. The claim that the appiba of CD must distinguish
between serious and minor offenders is explicit aedtral inHirst andScoppola as
conclusion of a proportionality test, afbachembraces it as very purpose of CD,
conceptualised in terms of punishing serious oftead It is also implicitly
recognised iMNICRO[67] and it received significant attention in tlessenting vote
of Sauvg119].”

73. See e.g. Waldron, 1992.
74. vonHirsch & Ashworth, 1992:182-3. See also Cholbi, 2B24.
75. See belowChapter 2 Section Il1.1.
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This argument seems to be the counterpart of tlea ithat the right to vote is
fundamental to the democratic system, and theretfose CD should be selective and
intended to affect a narrow group of serious offnsd® The conclusion of this

argument is that a blanket-ban disenfranchisingtadse in prison is over-inclusive.
A murderer, a rapist and a terrorist will be depdwvof their right to vote in exactly
the same way as someone who has committed a mffearce, such as driving under

the influence of alcohol or a petty théft.

However, why the seriousness of the offence mustabeequirement for the
application of retributive CD is not clearly jusadl. It could be that a distinction can
be made between those crimes that ‘break the ciiitract’’® understanding for
these “a set of rules without which a democratiditpal order would not be
possible””® In that scenario, one can honestly ask why pedpkt have not
committed such crimes are in prison, but that woudd answer the question about
how, under current conditions, it can be found Hedénce between a minor and a

serious crime.

The Court highlighted this cavil iffauve First, it argued that any limit drawn
between ‘minor’ and ‘serious’ offences is arbitragnd second, it observed the lack
of a “correlation between the distinction [betwearinor and serious] and the
entittement to vote” [55]° Small offences deserve punishment and they are
violations of the law to the same extent as serioffisnces and they both are indeed

76. Cholbi develops this argument but, strangely, codek that given the fundamental nature of
the right to vote as an expression of self-deteatian retribution cannot validate CD
(2002:548-50).

77. This seems to be one of the main concerns of thmtdein the US where CD applies to a
significantly number of minor offences. See Manz&Jgger, 2006:8.

78. That is the idea presented by concurring opiniorjualige Caflisch inHirst, who argues that
CD must be restricted to major crimes becausecftnot simply be assumed that whoever
serves a sentence has breached the social confrab}’ See als®@auvég54].

79. Ramsay, 2013b:424.

79. Ramsay, 2013b:424.

80. See also Lippke, 2001:563; Plaxton & Lardy, 201@;1Ramsay 2013a:6; Hugh & Roberts,
2013.
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punished proportionally. Why CD may only apply terisus offences? The
distinction is deeply guided by feeling and faile teflect the demand for
rationalization of punishment. The conclusion o€ tGourt is that “[tlhe only real
answer the government provides to the question ‘ityyears?’ is because it affects

a smaller class than would a blanket disenfranchésg” [55] 2

Affirming that there is no rational distinction leten minor and serious crimes is not
necessarily an argument for general enfranchisegnantvas concluded iBauvé It
can help also to support a blanket ban. The bemstnele of this line is the argument
of the UK Government imHirst. It was argued, first, that given that a “line mbst
drawn somewhere” [52], the Parliament is the befpesitioned to do so in a
democracy. Second, that imprisonment is the lasburce a society has for dealing
with crime, which should be limited to those whoveacommitted the most serious
offences®? those whose offences are not punished by a pssatence have already

been excluded from the category of the offendeas mhust be disenfranchis&d.

Those who defend a targeted ban applied only teghnost serious offenders serving
prison sentences have not explained how that liae lbe rationally drawn. The
criticism againsHirst andScoppolaof the minority vote inChester and McGeocis

very clear in this regard:

81. The court noticed the political nature of the coommpise solution that the government was
seeking, and openly refused to engage witliCitapter 7explores this issue further, suggesting
that some of the sentences that have followed Céesdave been the result of this kind of
process of political negotiation. See also Eas&Q06:452; Schall, 2006: 80; Orr & Williams,
2009:133.

82. See Bennett, 2012:5. See also, more generally, iH®04; van Zyl Smit & Snaken, 2009:86-
97.

83. See e.g. Ramsay, 2013b:423. However, as alreadgembin Hirst [77] (and empathised in the
concurring opinion of judges Tulkens and Zagrebglsthere is a factor of arbitrariness in
substituting seriousness with imprisonment for thgplication of CD. The case of the
suspended sentences or parole is paradigmaticeis dot attribute CD based solely on desert
but on other social elements as well. The arbitress operates by considering the offender’s
personal characteristics (Davison, 2004:11). Exa&awnf this include the possibility for some
offenders to make financial reparations for theeaffe, or “the support structures that an
offender has around him or her, and whether thesmip a less restrictive sentencing outcome
than imprisonment” (Geddis, 2011:449). See also M2011:225.
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“‘[ECtHR] has arrived at a very curious position. [.Wherever the
threshold for imprisonment is placed, it seemsdwehbeen their view that
there must always be some offences which are seeowugh to warrant
imprisonment but not serious enough to warrant rdrsechisement. Yet
the basis of this view is nowhere articulated” [L%5

1.3 Duration of incarceration

Finally, in what appears to be the more reasondtciesm, it is sustained that the
problem of the imposition of CD stems from a fadupo take into account the length
and the moment of the incarceration. This factoexgraordinarily relevant because,
unlike for example liberty, the right to vote islgrexercised during the days of the
elections and therefore the punishment is only erpeed if the offender is
imprisoned during that day. It is perfectly possilithat, as a result, an offender
sentenced to 4 years, legally disenfranchised dutivat time, does not experience
exclusion from the franchise because no electioosuo during the time of the
imprisonment. On the other hand, somebody sentetwede day of prison might be
deprived of the possibility to participate in théeaoral process if the election
happens to fall on that d&y.This element produces “very strange resuffsind the
problem that “whether (and how often) a person c$ually disenfranchised is
dependent on when they serve their sentence”, mgathat CD is not effectively

dependent on the length of the imprisonment orséréousness of the crinfé.

84. It continue: “It might perhaps have been justifieg a careful examination of the principles of
sentencing in the United Kingdom, with a view tondmstrating that they involve the
imprisonment of some categories of people for ofeenso trivial that one could not rationally
suppose them to warrant disenfranchisement. Thaildvbe an indictment not just of the
principle of disenfranchisement but of the sentagagprinciples themselves. However, no such
exercise appears to have been carried out” [135].

85. See Orr, 1998:81. See also Easton, 2006:450; Lax3a.

86. Chan Kin Sunj122].

87. Munn, 2011:225.
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To overcome this problem of arbitrariness and emgbat “[c]riminals sentenced to
terms of the same length ought to be subjectethéosame exclusion from votin§®,
the imposition of CD should consider the electdeaims. For example, a proposal to
disenfranchise only those serving sentences ofsHrae extension as the electoral
term, and independently of the moment in which tlségrt to serve the sentence,
points in that direction. The proportionality of Gidould be determined in relation to
the elections that the offender has missed andimoeglation to the time served in
prison® Other alternatives in this direction would inclute complete autonomy of
CD from imprisonment. Its direct imposition as ardeépendent punishment would
allow targeting precisely the elections in whichaffender ought to be impeded from

voting.

Some conclusions can be drawn from this analysiscognizing the immanent

limitations of a retributive punishment, CD can defended as a proportionate
punitive response to those who have committed miodl offence. The institutional

conditions that it must assume are threefold. Fitstannot be applied permanently
or for extraordinarily long periods after the redeaof the offender. Second, though
irrelevant if CD applies only to serious crimesmust be applied with reference to
cardinal proportionality; that is, it must affectone seriously those who have
committed more serious crimes and vice versa. Bina cannot depend upon the
arbitrary relation between the day of the convictiand the day of the election,
therefore, the unit for assessing the proportigpatif the response must be the
number of elections missed rather than a givenoperAdditionally, and echoing the

discussion about the differences between punishraedtcollateral consequences of

88. Munn, 2011:227.
89. Munn, 2011:226-229.
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criminal conviction, it can be sustained that CDstnbbe imposed in the judicial

sentencé®

Respecting these terms, CD can be regarded aspamianal punishment. A question
that remains open, however, is whether CD can badaguatdorm of punishment.
Retributive theory is considerable unresponsive theestion of the form that
punishment assume, and normally give for grantedt tthis is the form of
imprisonment. This presents difficulties at the e¢inef assessing other forms of
punishment. This is important because CD usualbuaee the role of an ‘additional’
punishment that is added to imprisonment. The qoesbf why we need this

additional punishment is not trivial.

2 Expressive disenfranchisement as democratic punis hment

Assuming that the retributive logic neither reqgsineor prohibits CD as a form of
punishment, some theorists have offered a defemd@Doas an acceptable form of
punishment. They have argued that CD is desirablmibse perform an exceptional
expressive task of condemnation against seriousngfs in a democratic society.
This notion ofexpressive CDs especially concerned to avoid the criticismsited

with degradation and exclusion that are directeairasy it.

2.1 Disenfranchisement and condemnation

A proposal in this direction can be found in therwof Jean Hampton, who argues
that to exclude certain offenders from the franehis to expressa commitment to

democratic values without degrading the offendétdampton develops a conception

90. See Demleitner, 2000:795-804. The dissenting opinio Scoppolapoint out that judicial
imposition is not required necessarily by considiera of proportionality but the claimed
nature of CD as the exercise of a punitive reacfiHj.

91. See Hampton, 1998. See a criticism of her propimsRlothchild, 2011:62-4.
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of punishment that integrates retribution and otlke&pressive aspects, following
closely Joel Feinberg’s idea that punishment can distinguished from other
sanctions (penalties) as “a device for #vgressionof attitudes of resentment and
indignation, and of judgments of disapproval angrobation”?? That expressive
function of public condemnation is essential to tingtitution that we know as

punishment®

Hampton is aware of the democratic problem of CbisTis probably why she starts
her defence of CD by affirming the internal linktlween retribution and equality. An
offender attacks the idea of equality by damagimg ‘interests of another individual
to further his own purposes [...] saying to that indual ‘Il am up here, and you are
down there; so | can use you for my purpos&$'Criminal offences are unjust
actions because they diminish the value of thestims. Punishment, in his account,
is demanded as a way to defend the equal valuevanih of the victim and deny the
offender’s claim. The proportionality of the punmént, in this context, expresses the
equal value of the victim that has been contestethb offence. But this goal cannot
be pursued or accomplished by degrading the offendéth a “treatment that
represents him as inferior, or less than fully hom® It is important, for these
purposes, to maintain that the punishment’'s conggion not be directed at the
offender himself, but only to his conduct; thatwbat distinguishes punishment from
revenge” If CD is applied by targeting the offenders rathtan their conduct,
Hampton claims, it “would be a way of condemningrthas outlaws — people who

are outside the state and the community as a whblef contrast, Hampton claims

92. Feinberg, 1970:98 (emphasis added).

93. See Hampton, 1992:17-23. This function may helphorder other aims (e.g. deterrence,
rehabilitation) but this need not necessarily be ¢ase. Hampton generally is committed to the
idea that punishment captures two particular fuordi the expressive function of
condemnation and the preventive function of mochlaation.

94. Hampton, 1998:38-9.

95. Hampton, 1998:39.

96. See generally Hampton, 1992. cf Whitman, 2003:21.

97. Hampton, 1998:39. She continues, in a way thataded read as a response to the idea of
criminals’ bad character as follows: “I regard thisay of understanding prisoner
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that CD can be respectful to the equal status efafienders® To successfully do
that, it must serve the function &blasis consistent with putting the offender in his

place rather than degrading hith.

Her argument develops arguing the relevance ofmhtgerial connection between the
offence and the punishment, on the one hand, byaeledging the democratic
importance of the right to vote, and, on the othand, insisting on the need to
identify certain crimes that are “destructive ofetlvalues and functioning of a
democratic society*® Crimes against the state and democratic institstiarimes of
racial hatred and crimes against women are canesdgdr this category. CD is an
adequate response to these kinds of crimes in whgs are not covered by
imprisonment, she claims, because it expresses etondtion of thepolitical
dimension of the act which undermines the values which must be pret&ct
Symbolically, disenfranchising those offenders, antly them,expresseshe message
that whoever does not embrace or show contemptttier values of democratic
equality cannot take part in the important decisiohthe community’® It produces a
morally educative effect: on the one hand,limking “the exercise of freedom with
responsibility”, and on the other hanaffirming the values that “make our society

possible”% This expressive connection between the offence #m form of

disenfranchisement as abusive, degrading, and urbsisive because of its message of hate,
degrading because of what is said to be his ‘badure (so that its message makes it akin to
banishment) and unjust because of its unresponedgeto possible systemic forces that can
provoke criminal conduct” (36). See also Sigler12(6-7 and abov€hapter 4Section Il.

98. cf Lippke, 2001:564.

99. See Whitman, 2003:21-2.

100. Hampton, 1998:41. See also Lippke, 2001:562; La011:800.

101 In the words of Hampton: “What political messageént if we let him vote? | would submit a
very bad one is sent: i.e., that despite the faat he tried to destroy our government and
showed contempt for the values animating it, wd milnetheless let him participate in running
it. This is no way to stand up for those valuestmsupport a democratic form of government”
(1998:41). See also LOpez-Guerra, 2014a:114. Beokmitially caricatures, unfairly, the
position of Hampton as one which renders CD depenhdeon the people’s beliefs regarding
the moral corruptness of offenders (2009:137), whih the following page he recognizes the
expressive dimension of CD in Hampton’s argume38{1

102 Hampton, 1998:43. The above reveals certain siiiésr between this idea and the argument
of disruptive voting, analysed above @hapter 4 Section |. Both of them embrace CD as a
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punishment constitute a reason for demanding a mahteonnection that was

dismissed above.

The ECtHR, inHirst, echoed this theory sustaining that democratic efgccan
“protect itself against activities intended to degtthe rights or freedoms” using for
this effects “restrictions on electoral rights [.ithposed on an individual who has,
for example, seriously abused a public positionwdrose conduct threatened to
undermine the rule of law or democratic foundatiof¥l]. The dissidence irsauvé

adopts this view, and explicitly cites Hampton whadfirms:

“Incarceration alone signals a denunciation of dflender’s anti-societal
behaviour and indicates society’s hope for rehtdtibn through
separation from the community. Incarceration belitshowever, leaves
those convicted of serious crimes free to exeralséhe levers of electoral
power open to all law-abiding citizens. This maintaa political parity
between those convicted of society’s worst crimesl dheir victims.
Disqualification from voting, however, signals andeciation of the
criminal’s anti-societal behaviowand sends the message that those people
convicted of causing the worst forms of indignity bthers will be
deprived of one aspect of the political equalitycitizens — the right to
vote. It can be said that, in this context, “kinda¢oward the criminal can
be an act of cruelty toward his victims, and thegéa community”
[181].1%°

2.2 Disenfranchisement and accountability

Hampton’s argument affirms the pertinence of CDrealation to crimes against
democratic values but she does not endorse itlfddrads of offences. However, as
other commenters have highlighted, the commissibnewery offence expresses

contempt for the results of the democratic processl as such, every crime,

form of defence of the values of a liberal and deratic community. The difference resides in
the fact that, whilst disruptive voting understar@ld as a way of disempowering the offender,
expressive punishment understands it as a kind avfdemnation of the crime, which is
communicated both to the offender and to the gdrparalic.

103 See alsSauveg119].
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independently of its anti-democratimaterial identity, is an offence against the
democratic value®* This would be the case especially in the case tbbse

offenders whose sufficiently long and diverse higt® of criminal conviction show
that they are generally unwilling to comply withethaws enacted by democratic
governments™® In this regard, the proposal of Christopher Behséares some of
the Hampton’s premises, while remaining differemsdfar as it extends the

applicability of CD to all kinds of offences.

Bennett sustains — along with others such as Dutiat punishing the offender is a
way to hold a person accountable for his offetféeAccountability, however, only

makes sense in the context of a community and, Isimeously, for offenders to be
treated as members of the community, they musntledad held accountable for their
actions. Bennett suggests that accountability coast part of what it means to form
part of the community, to the same extent as dbesight to take part in its decisions
(for instance, by voting), concluding, in that diten, that “only someone who is ‘in’

can be held to account®” Punishment, generally speaking, has the effect of
including the offender within the community rathéman excluding him. This
affirmation, however, can be predicated for anynfoof punishment, not just CD

alone.

Bennett continues — in what is arguably the moststjonable part of his argument —
by sustaining that the suspension of voting riglgsa good candidate for this
accountability. This is so because “the symbol thatuse to express condemnation
must have some satisfying connection with the bahawvhat symbolically separates

us from wrongdoing™® He then concludes that “[v]oting rights might leentporarily

104. See e.g. Lippke, 2001:546-7.

105 Lippke, 2001:566.

106. See e.g. Duff, 2003.

107. Bennett, 2012:6. His theory of punishment is fudlgveloped in Bennett, 2008.

108 Bennett, 2012:7. Similarly, Sigler sustains that G®uniquely suited to affirm the values of
liberal democratic citizenship. Precisely because right to vote is a powerful symbol of the
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removed to express the seriousness of wrongdointhowi citizenship being
denied”!® The crime exposes a breach in the relationshipvéen the offender and
the community and the meaningful way to reaffirntlswa relationship is to deprive
the offender of the vote, owing to its meaningfahaection with this membership.

Bennett, however, holds that the seriousness obtfemce must be a trigger factor to
limit the application of CD under considerationspobportionality of the punishment.
As the right to vote is a very important right, C&€hould be reserved for those most
serious crimes that are in danger of underminingeeson’s status as a continuing
member of the polity*’® He seems to suggest that citizenship is maintamethe
fact that the offender is communicatively includdédough the punishment, and this

is even more the case with CD, which is reservdg for serious crimes.

It is interesting to note that somebody who skescaesimilar conception of criminal
law — holding that the authority to impose such ipbment is grounded in
membership to a normative community and being pgunent as a form of
accountability and responsibility for a crime —ges$ at exactly the opposite
conclusions in the case of CD. Unambiguously, Anth®uff considers CD as a
resort to ‘enemy criminal law’, a practice whiclar ffrom respecting and addressing
citizens as members of the commurityTo hold somebody to account, he continues
with remarkable similarity to Bennett, aims to reg@ur civic relationship with our
fellow citizens: but it holds us to account pretysas citizens whose full membership
of the polity is not in doubt — which is why theyhit to vote in prison is symbolically

important”1*?

office of citizen, its denial forcefully express#é®se political significance of a breach of civil
trust” (2013:18).

109, Bennett, 2012:7.

110. Bennett, 2012:8.

111 Duff, 2011:14. See also Maidalich, 2011a: 135-8.

112 Duff, 2011:15.
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2.3 Disenfranchisement as an expressive punishment

The justification of CD as an adequate form of ghnment is marked by its potential
to express condemnation of the political dimensibrthe crime. In Hampton’s case,
it is also highlighted the strictly non-degradingacacter of CD. In the case of
Bennett, CD is connected with the offenders’ beloggto the community. The
expressive advantage of CD in relation to othermmi®rof punishment, such as

iImprisonment, is not however entirely clear.

The problem of justifying dorm of punishment is, to a certain extent, similarthe
general problem of the justification of ‘hard tresnt’ in criminal law theory. Within
the framework of a retributive theory of punishmetite selection of the form of
punishment is not given by its potential to prevérg crime. In such a context, the
demand for the infliction of suffering as the wawywhich condemnation for the crime
becomes manifest can be called into question. tfigflunent is condemnation for a
crime, the communication of the condemnatory setgemight render unnecessary
the infliction of the suffering. This will be son iany case, if it is assumed that ‘hard
treatment’ is a necessary evil, which follows tlaetfthat we have not developed a

“less painful symbolic machinery” to express condeion*

The answers to this problem — why do we need tdreas fellow citizens? — have
produced an important debate. The social protediars of punishment, in particular
its deterrent effect, have been posited as an ilmpbranswer to the question of why
the expressive condemnatory act of the sentencet rbas followed by ‘hard

treatment*'* According to this reasoning, if it is clear thab@oes not deter would-

113 See Feinberg, 1970:114-6. This question is evigenmtien to conceptions of degrading
punishment, in which ‘hard treatment’ is authorisedl even demanded by the offender’s loss
of moral standing. See e.g. Morris, 1991.

114 See von Hirsch, 1999:69-70. See generally MatraviE399.
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be offenders, or have any such consequence, howheadeprivation of the right to

vote be justified? The answer must be found indiseussion above: it cannot.

However, on an alternative justification of ‘hardeatment’, the condemnatory
expressiordepends orthe infliction of suffering to be truly condemnayo A neutral
observation of the occurrence of the offence carmqgiress censure in itself. The
imposition of suffering, in this perspective, parfts the expression of condemnation,
and limits the role of the sentence to being seemgrocedural step to set the
punitive consequence that the convict must suféeregribution*'®

Hampton and Bennett seem to suggest that the esipeepotential of CD is more
potent than other forms of punishment, which maycbasidered, at least in these
aspects, as deficient. A correct understandingropgrtionality is essential here. The
proportionality of a retributive punishment doed nequire the infliction of the same
amount of suffering as that produced by the crirbet instead it requires a
correspondence should be determined with “the comdgory aspect of the
punishment'® This implies that “more serious crimes should feeestronger
disapproval”, but not necessarily harsher formspohishment!’ CD, according to
these premises, might be presented as an ideal &drexpressive punishment. It
presents a deficit of other punitive aspects, asifasted by the reduced amount of
suffering that it inflicts on the offender, but $shcould be irrelevant for an expressive-
oriented retributive theory of punishment. This wedd functionality in other

dimensions, which makes maintaining imprisonmentessary, can be compensated

115 See Mafialich, 2011b:171.
116. Feinberg, 1970:118.
117. Feinberg, 1970:118.
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for by its extraordinary performance in what isteafall, the central aspect of

punishment; it offers aurplusof expressiveness?

In that sense CD is not entirely independent ofgbaishment of imprisonment. The
role of CD, under an expressive theory of retribatpunishment might be that of
reinforcing “the general moral signals communicated by theqrer's sanctions™®

The minority vote inSauvé perhaps present the argument is its more clear

formulation:

“The commission of serious crimes gives rise teraporary suspension of
this nexus [between the offender and the communivy]l the physical

level, this is reflected in incarceration and thepdvation of a range of
liberties normally exercised by citizens and, a #ymbolic level, this is
reflected in temporary disenfranchisement. The sylimbdimension is

thus a further manifestation of community disap@owf the serious
criminal conduct” [119]:%°

The conclusions of the report @dbint Committee on the Draft Voting Eligibility
(Prisoners) Bill appointed to discuss further the issue of CDrisheo to conduct pre-
legislative scrutiny of the UK legislation, assurmesimilar position. Following the
idea that the right to vote implies an exercis@aoiver of the offender over the rest of
the citizens** the Committee affirmed that CD is a “symbolic d¢t’based in the

“intuitive connection between exercising the vote and hayagninuscule] power

118 See Bennett & Viehoff, 2013a. The government sukiois in Chan Kin Sumarticulates this
idea as follow: “Punishment consists of at least twonstituent elements: (1) the censure or
blaming element; and (2) the deprivation or haghtment element. Disenfranchisement serves
primarily the aim of censure, while physical immnsnent serves the aim of deprivation.
Disenfranchisement is a form of disapprobation thahveys society’s disapproval of the
offender’s criminal conduct” [84].

119, Manfredi, 2009:274. See also Manfredi, 1998:299.

120. See alsdNICRQ where the Court affirmed “[t]hat at the level pdlicy it is important for the
government to denounce crime and to communicatéheopublic that the rights that citizens
have are related to their duties and obligationsiizens. Such a purpose would be legitimate
and consistent with the provisions of section 3h&f Constitution” [57].

121. See Waldron, 2013b.

122. Joint Committee, 2013:44.

207



PUNISHMENT

over how society is governed® and that can be explained in the following terms:
“if a member has grossly violated the basic rulgswould seemself-evidently
appropriate to take away that member’s partial wdniof the affairs of the

association?*

Summing up, expressive CD depends on the poteatighis form of punishment of
expressing degrees of condemnation that are syodiblinor available in the case of
imprisonment. In a retributive framework that respeulpability and proportionality,
CD works: (1) by reaffirming the value of the outee of the democratic process that
offenders have infringed; (2) by expressing the om@nce of the exercise of
democratic rights that have been suspended; anby(8kpressing contempt for those
who have denigrated the democratic process oroiisdational principles. It cannot
work, however, as an independent punishment becauskfficultly seen as ‘hard
treatment’. This may explain why CD is typically@ed only to those offenders that

are serving prison sentences and only to them.

[l THE LIMITS OF DEMOCRATIC PUNISHMENT

Expressive CD claims to be a democratic form ofipaiment. It envisions itself as
protecting democratic values and respecting thdipshbanding of offenders as equal
members within the boundaries of the political commity. This section critically

examines that claim, suggesting that expressiveiliad democratic symbolism but

also that CD is incompatible with any conceptiordefmocratic criminal law.

123. Joint Committee, 2013:42.
124. Joint Committee, 2013:43.
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1 Inclusion by exclusion and inclusion by inclusion

The core of the argument of expressive CD is thabndemns the offence but treat
the offender with respect, without degrading orleging them. The importance of
this is that express our commitment with the derabcrvalues that have been
violated by the crime. However, it is unclear anflicult to explain how the political
exclusion of the offenders embodied in CD commut@sasymbolically their
inclusion or the respect that it is due to thengre¥f it is agreed that imprisonment
do not express sufficient condemnation to the afédf® It is also difficult to
understand how this form of punishment would honthe values of democrac§’
This could well be based on the belief that thera ihidden or paradoxical symbolic
link between exclusion and inclusion. However, thas such a link has not been
explained in a convincing manner. Moreover, CD la¢lpublicity and its absence in
the courtroom make unlikely to think on it as ampeessive punishment because
without speaking and sending a message to the pabld to the offender CD hardy
can express anything’ In this light, for example, Heather Green sustaimst CD
“works as a punishment precisely because it impages the prisoner a politically
unequal status [...]. Society purchases [the] synsinoljassociated to CD] at expense

of its commitment to the principle of political egjity”.?®

But the problem of expressive CD is not only thatribt achieve its goal, but that
undermines seriously important democratic valudge Tanadian Supreme Court was

clear when sustained that

125, See Easton, 2006:450.
126. See Beckman, 2009:138.
127. See Ewald, 2002:1117-9.
128. Lardy, 2002:528.
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“The government gets this connection [between fdgtimacy of the law
and the obligation to obey the law” and “the rigifitevery citizen to vote”
[31]] exactly backwards when it attempts to argoattdepriving people of
a voice in government teaches them to obey the [Ae “educative
message” that the government purports to send Isendlianchising
inmates is both anti-democratic and internaégff-contradictory Denying
a citizen the right to vote denies the basis of dematic legitimacy [...]"
[Sauvé 32 (emphasis added)].

CD as a bearer of a democratic message is selfadintory. If an expressive theory
of punishment claims democratic credentials, thagachisement of the offenders,
rather than their exclusion, would be more nataslan affirmation of democratic
values in general and the symbolic inclusion of dfffender within the community in

particular. This could be better understood asraatzatic and inclusive sign by both
the offender and the general community. It wouldoabe a more resonant way to
affirm democratic values as a symbolic form of ogiion to antidemocratic forces,
impulses and conducts. If CD is a symbol, “it itiwrong sort of symbol to

legitimate in law. It is a symbol of rejection, neéconciliation; a symbol of

difference, rather than communality; a symbol ofnileation instead of equality*>

Expressive CD just runs in the wrong direction

According to a more democratically intuitive undersding of expressive
retributivism, the signal of inclusion of the offdgrs within the political community
is performed by the maintenance of his politicghts during the time he suffers the
imposition of the punishment of prison. Symboliclipcal inclusion is achieved, in
this way, not by actual political exclusion but agtual political inclusion. Duff is a

committed supporter of this view:

129. Note, 1989:1317.
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“The right to vote [...] is central to our identitysacitizens [...]: the

removal of that right [...] is a symbolically serousatter, as marking
ones’ temporary or permanent exclusion from the&rainfull citizen, and

thus from full membership of the polity. The law [.purports to protect
us and to bind us as citizens; in a democracyrasents itself as ‘our’ law
— as the common law of a polity that speaks tomembers not in the
voice of a separate sovereign who demands theidiehee, but in the
voice of citizens who speak to themselves and tocheather [...]. But

when a citizen loses the right to vote, she logasshare in that voice: the
law cannot now present itself, or address her,haslaw of an ‘us’ to

which she unqualifiedly belongs; it addresses hesteaad in the voice of a
‘we’ from whom she is at least temporarily exclutiéd

However, it must be emphasised that this is nat gusymbolic problem. Sustaining
that expressive CD is bad democratic symbolismnisaegument against the use of
CD as punishment. Disenfranchising offenders is badhinal policy because does
not achieve democratic expressive goals and dods deber, incapacitate or
rehabilitate. It only may serve as a retributivenghhment with no advantages over
other forms of punishment. However, the fact thBti€ bad democratic symbolism is
relevant beyond affect its particular punitive perhance. Not only because produces
the effect of degrading, excluding and stigmatizaffgnders, but because damage the
legitimation of the imposition of the punishmenta$orm of democratic response to
crime. As the Canadian Court put it, “[a] governm#mat restricts the franchise to a
select portion of citizens is a government that [erpdes the basis of its right to
convict and punish law-breakers3guveé 34]. CD denies the recognition of offenders
as authors of the law. This constitutes a problesimce the legitimacy of the
condemnation expressed in the punishment presupposecognition of the offender
as a member of the political community, and to taket in the life of a democratic
political community implies that one both be sulbjex law but also be author of the
law. If the condemnation involved in the punishnignimposition can only be
justified retrospectively in relation to the defiaf loyalty to the democratically-

produced law, then an exclusionary punitive practiass CD is shown to be

130. Duff, 2005a:213. See also Manfalich, 2011a:127; Bed011:208 Sauve[38-40].
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incompatible with the inclusion manifested in comaation®*! and “obscure the

exercise of power that punishment represehts’'What is at stake may well be
portrayed as a decision of between whether to ecgbthe democratic criminal law

or a ‘war on crime’.

The next two sections are focused in explain theblgm that CD posits to a
democratic conception of criminal law and punishindiine next chapter explores the
idea of CD being a degrading and exclusionary pcactand related it to the
importance of the right to vote as a mechanismeabgnition'*?

2 Can punishment be democratic?

The efforts to develop a democratic theory of cnalilaw and punishment are not
easy to find. Normally criminal theorists focus auestions of under what
circumstances the punishment must be imposed, hautless concerned with the
qguestion of who administers the power to do so ander which conditions that
punitive power can be legitimatd® Two account of democratic punishment
emphasises some of these dimensions. The firstidenss that democracy and
democratic rights must be protected not only agaprame but also importantly
against a disproportionate use of the punitive polmethe state. The seconds claim
that for punishment to be democratic it must comoenfa community from which the

punished is member.

Firstly, to answer the question concerning the tlegicy of punishment,
Brettschneider proposes the use of Rawls’ contedistn™*® In his conception of

‘democratic contractualism’, democratic rights unadé not just rights to participate in

131 See Manfalich, 2011a:116.

132. Note, 1989:1316.

133 See belowChapter 6

134. See de Greiff, 2002:373-5. See also Brettschnel&d/b:175.
135, See Brettschneider, 2007b. See also Brettschne2®® a.
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the process of law-making, but also rights to listite coercioni® In this context, he
claims, to be legitimate, punishment must be aad@ptto reasonable subjects acting
under the principle of reciprocity. To be sure,does not claim that an offender must
factually accept the punishment that is imposedthat a punishment is legitimate
when the offender “might reasonably accept [it] wheshe motivated to find

universal agreement about how to balance her istengith the interest of others®’

This idea, he holds, would rule out conceptionsalilsuggest that offenders have no
rights, as well as unreasonable retributivist acdtsu On the contrary, under a
contractarian framework, offenders have a rightoeopunished reasonably, a right
only compatible with their permanence in the comitwaf citizens, which would be

a right of citizens as “addressees of the law”Brettschneider’s terms. This implies,
for example, the prohibition of unnecessary viokeragainst prisoners and measures
that cannot be understood to be in the interestsoofety. Simultaneously, this idea
would demand respect of all those rights sometimaperfluously affected by
imprisonment, such as political free speech andgiatly, the right to voté® This
follows from the fact that reasonable subjects wloin in condemning about the

unnecessary limitation of these democratic rigfits.

A second account that is important to mention & tf Anthony Duff, who has been
committed to the enterprise of justifying a demaicr&kind of criminal law and
punishment. His main concern is to explain how pbhment can work as an inclusive

response to crim&? Criminal law, it cannot be denied, is by definitioan

136. See Brettschneider, 2007a: Ch. 2.

137. Brettschneider, 2007b:179.

138 See Brettschneider, 2007b:187-90.

139. Despite its virtues, consisting in respect for thdonomy of those subjected to the punitive
power of the state and the protection of their deratic rights, the specifically democratic
aspect of the legitimacy of punishment in this aotois developed only in its negative side,
probably due to the contractualist methodology u§dte main emphasis is upon the protection
of the democratic rights of the offender, withlgtconcern for the broader, positive democratic
demands of criminal law.

140. See Duff, 2003:702-3.
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exclusionary practic&® It is not difficult, for example, to notice the amatically
exclusionary aspects of imprisonment. Imprisonmemstitutes physical exclusion
from normal life in the community, carrying the msage that prisoners “do not
belong in the ordinary community of citizen¥2 Such a message is reinforced when
prisoners lose — in addition to their liberty — thghts of political participation, in
particular the right to vote. How can a punitivespense be inclusive? How can we
develop a way to fight the exclusionary tenden@é<sriminal law and construct a
model of punishment that provides an inclusion@sponse to crimé®

Duff's proposal, as mentioned above when compareth \Bennett's, conceives
punishment as a form of accountability groundedmembership to a normative
community. Offenders are called upon to answerddreach of the law, “by a law
that claims to be their law** The way in which this is achieved is by means of
restricting punishment in accordance with a demagdet of inclusionary factors
which go to make up somebody’s membership withie tommunity (political,
material, normative and linguistic). When punishinaffects the offender by
excluding him from any of these dimensions of comitulife, or by treating him in
ways that are incompatible with this membershig, ¢faims of the abolitionist school
are persuasive: “punishment is unjustifiable, sinteis inconsistent with true
community”!* If the condition for the application of the punisént is therefore
membership in the community and the subjection e taw is a fundamental

democratic aspect of it:

141. See Duff, 2011:77. See also Duff, 2003:705-7.
142 Duff, 2003:708.

143 See e.g. Duff, 2001:75-82.

144. Duff, 2001:75.

145. Duff, 2001:77.
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“this should not be subjection to a law that is osed on us by another,
separate power distinct from us: the law that bindshould be our law—
a law to and by which we bind ourselves, not a that is imposed on us
by a sovereign; it should be in that sense a ‘comirtaw”.**°

This ‘common law’ must take everybody into consateyn as addressees of the law,
“whether offenders or not, as people who are ptettcas well as bound by its
demands: the ‘we’ who are to be protected againshe; in whose name the
wrongdoer is to be called to account, include thiengdoer”**” Inclusion, therefore,
is crucial, especially for the communicative dimiens of punishment. Without
inclusion, punishment cannot involve condemnatiom lbecomes “a matter of mere

control” 148

3 Democratic law and democratic punishment

The two conceptions of criminal law reviewed showeresting connections between
democracy and punishment. Brettschnider focuseshenprotection of democratic
rights against the punitive power of the state.Blfows concern for the justification
of criminal law and punishment. However, his acdodoes not accord importance to
democratic rights, instead adopting a conception d&gmocracy centred on
membership. Both present a theory of democratiagbument that is in open conflict
with the practice of CD. In one case, because fkcd$ democratic rights without
justification constituting an arbitrary use of tpenitive power; on the other case,
because it undermine the inclusion required forghaishment to be legitimate in a

democracy.

A third theory of democratic punishment is presdnby Kindhduser and Maialich

which following Habermas articulate a connectiomeen the democratic production

146. Duff, 2007:45.
147. Duff, 2008:7.
148 Duff, 2008:7.
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of the law and the legitimacy of the punishmentniBhment, they sustain, is only
legitimate in a “constitutional democracy becausg/on such a context is it possible
to understand the subject of the law whose interidreach is considered a crime,
simultaneously, as author of the norm; and onlyntteeit possible to punish him for
an objective deficit of normative loyalty*® This is the basic premise of a theory of
democratic criminal law and punishment according@ tmodel of democracy in which

the legitimacy of the law is based upon the publitonomy of citizens$>°

In the context of a representative democracy, thportance of the right to vote, in

this regard, is crucial. Karlan, summarise the argnt in the following terms:

“the legitimacy of criminal punishment [...] depends the legitimacy of
political processes that produce and enforce crilaw which. The

legitimacy of that process in turn depend on thditgbof citizens to

participate equally in choosing the officials whepresent them in
deciding what behaviour to outlaw, which individsidlo prosecute and
how to punish persons connected of a crifté”.

Criminal law and punishment, in order to be comiplatiwith democracy, must satisfy
certain conditions. These conditions, to be sure, et substantially different from
those which any democratic law must satisfy: asnsée a previous chapter,
democratic criminal law must be neutral and be poedl through a democratic
process. Democraticeutrality implies that nobody can be punished for followihg
law, even when the law was followed for the wromgsons. As mentioned before,
the offender cannot be punished because his cowgasta moral wrong but may only
be punished because he committed an offence deskcniba legal norm. In addition,
criminal law must be the consequence of a procdsdemocratic law-making in

which the subjects of the law are granted partit@parights, therefore adopting the

149, Kindhauser & Mafialich, 2011:1 [translation of thetlzor].
150. See above&hapter 3 Section |.
151 Karlan, 2004:1169. See also Manza & Ugger, 200Bi&gler, 2012.
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role of citizens. In this role, a person may asswamitical position towards the legal

norms and advocate for their modification or caatieh1®?

3.1 Culpability as deficit of democratic loyalty

The previously described requirements have fundaahemplications for the notion
of criminal culpability which require attention. (ability, for a conception of law
premised on the deliberative power of the persomesdnot imply thepositive
attribution of responsibility for a conduct to tiperson but is solely concerned with
negativelydetermining the conditions under which such anitattion is to be ruled
out. Typically, the conditions that exclude the pability of someone’s conduct are
threefold. First, a lack of the cognitive capacitgeded to understand the legal
implications of one’s actions (defences); secondack of knowledge of the law
which transforms one’s action into a crimerror iuris even when generally
ignorantia iuris nocef, and third, a concurrence of circumstances whichkes

respect for the law an unendurable burden (excuses)

The reasons for this negative construction of chilpty are, firstly, the attribution of
criminal responsibility is inserted into a legalssym that is already based on a
conception of deliberative persons. Rights and aaespbilities are attributedoy
default due to the generalecognition of persons’ capacity to evaluate norms and
actions critically. The abovementioned causes & #xclusion of culpability are
cases in which such deliberative power is deficientabsent® In contrast, when
these causes are absent is that it can be concthdédhe person could decide to act

lawfully but have decided to act unlawfufty?

152. See above&hapter 3 Section I.3.

153 See Giinther, 2001:8-9. See also Kindhauser, 2011b.
154. See Kindhauser, 2011b:211-8.

155. Maiialich, 2011a: 118.
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Secondly, there is a normative expectation of ldwbhnduct which applies to persons
living in a society organized democratically. Byigig rights of participation to those
subjected to the law, disagreement is expectedetoeproduced within the political
process. This is a condition to transform a viaatiof a democratically-produced
norm into a conduct that deserves condemnationt Thaduct cannot count as an
expression of legitimate disagreement but only iszsogalty toward democratically-
reached agreement that, even if provisionally, rthates spheres of personal
autonomy in the form of positive lal¥® The attribution of right of participation in
the law-making process is, therefore, a preconditd the criminal liability of the
offender in a democratic society. Without those rights, the punishment cannot be
imposed as a consequence of a disloyalty towardiémeocratic process because “the
infringed norm [cannot] be seen as the norm of dfiender”. This is why in a
democratic model of criminal law the punishmentyooan be imposed in those that
are treated as citizens. But, on the other harttg fact of the offence cannot impede
that the infringed norm continues being a norm lod pffender, that the offender
continues being a citizert®® That is the reason why, the punishment cannotyrtipé
exclusion of a person from the circle of those thia treated as citizens. In sum, the
condemnation involved in the punishment and theseguences that follow from it

must be adapted to the democratic framework.

3.2  What counts as democratic punishment?

The requirements of neutrality and democratic pobicun of the law, and the negative
conditions under which culpability can be attribditeo the offender set parameters
under which the imposition of the punishment cancbenpatible with democracy.
Punishment will not be able to claim democratic iiegacy under those

circumstances in which the criminal law itself cabrclaim such legitimacy. Two

156. See Kindhauser, 2011a:102-5. See also MafalichQ:39161.
157. See Maialich, 2010:60.
158. Mafalich, 2011a:128ranslation of the authpr
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cases, which relate with the two requirements abwrdioned, are particularly clear.
First, the criminalization of conducts that canmat fully determined in advance is
forbidden under the principle of neutrality. Thebgct must be able to plan rationally
according to a set of rules that constrain his cahdin such a way that he can avoid
being punished by adapting his behaviour to the. [@le principles olex praevia,
stricta, scripta et certgperform the role of restraining the punitive poveérthe State
in balance with the need for certainty and indiatudreedom. Secondly, the
criminalization of formal expressions of dissenhigat be justified democratically. In
a democracy, citizens should be able to expressydiement; otherwise the basis for
the democratic process of ‘challenge and respoisseéstroyed® Under those kinds
of conditions, the principle of neutrality is disntked because it is not able to claim
protection for the different conceptions of goodiséant in a pluralist society.

Criminalizing dissent is a clear case of non-deraticrcriminal law.

However, it is not only a process of legal crimimation of conduct that can be in
conflict with democracy. The rules attribution of responsibilityand regulation of
punishment must also conform to democratic priresplThis implies, regarding the
first aspect, that punishment cannot be imposed upose who are not recognized as
capable of following legal norms. In this senser Bxample, the attribution of
criminal responsibility to children is in open tems with the idea of democratic
culpability. Based on the attribution of a defioitlegal capacity in other areas of life
and especially in their exclusion from the exeraiepolitical rights, it is clear that
society does not expect the exercise of delibegagpower from children. The

imposition of a punishment, therefore, is in thosses unjustified®

The legal aimpursued by a punishment must be premised on the gaounds, that

of a democratic formulation of the criminal condation; more specifically, on the

159, See e.g. the case of disruptive voting, ab@bhapter 4 Section |I.

160. See aboveChapter 4 Section Ill.1 This view is adopted iBauvé “Indeed, the right of the
state to punish and the obligation of the crimib@laccept punishment are tied to society’s
acceptance of the criminal as a person with rigimid responsibilities” [47].
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autonomy of the offenders grounded in their deldtiee character. Consequentially,
the punishment cannot be directed to the instruaiemation of the offender. The
only aim of punishment that is not affected by tkiad of problem is retribution.
This is not to say that punishment cannot, addéilyn perform other goals, such as
deterrence, but that these other goals cannot assuprimary role in the imposition
of the punishment. Rehabilitation and incapacitatian this perspective, are
especially problematic with relation to democratraninal law. The first presents an
intromission in the autonomous sphere of the subjeat is incompatible with due
respect for their autonomy. The second does nosiden the subject as a legal agent

but only as a danger that must be prevented.

Finally, the form adopted by the punitive response must be congisteth the
requirements of democratic criminal law. The legahishment cannot obliterate the
basis on which the normative expectation of lawdoihduct of persons is grounded in
democratic societie¥! If what makes possible the condemnation of crithaenduct
(as a deficit of democratic loyalty) is the poskigithat the offender, as a citizen,
may question the law within the political procesben the denial of rights of
democratic participation constitutes the destructad the very basis on which the
subject may be held criminally responsible in a deracy. This is the sense in which
CD is antithetical to democratic criminal responisiyp. The loss of rights of
participation as a consequence of a criminal cdmic makes explicit that
punishment works, in the society in which this isetcase, as a practice of

degradation and exclusion.

As a summary of the findings of this chapter, indae said that CD cannot be
justified as a democratic punishment, fails to @eene the democratic problem of
CD and therefore cannot constitute a legitimateepxion to the principle of universal

suffrage. This is entailed by the fact that, on i@ hand, CD cannot be explained in

161. See Maialich, 2011a:127-33.
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terms of incapacitation, rehabilitation or detewenOn the other hand, when it is
argued that CD may perform a retributive functidgns found that there are no strong
reasons to prefer CD to other forms of punishm&he argument to justify the need
for CD that appealed to the performance of a paldicdemocratic expressive form of
condemnation ultimately appeared counterintuitiad anconvincing. There are good
reasons to think, on the contrary, that CD is apammissible form of punishment in
a democracy because it withdraws rights that ameddmental to the claim of
culpability of those who commit a criminal offence.
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DEGRADATION, EXCLUSION AND

RECOGNITION

he starting point of this inquiry was the demoargiroblem of CD: in
the light of core democratic principles, CDgema facieundemocratic
because it excludes subjects of the law from a &omehtal right of
participation in the law-making process without d@ematic
justification. The previous two chapters exploreeb tdifferent justifications of the
practice of CD on democratic grounds: (1) CD migimbody the regulation of a
franchise requirement of civic virtue, or (2) it ght work as a form of democratic
and expressive punishment. Both reconstructiongjag argued, fail to do justice to
democracy. First, civic virtue cannot be seen ascuirement of the franchise. In a
democracy, the franchise is based upon the recapromcognition of ‘deliberative
personality’, which involves both the capacity wldéw the law and the capacity to
adopt a critical position in relation to the law asdemocratic citizen. Civic virtue
may qualify as a desirable attribute of the citizebut cannot, without considerable
undemocratic impact, be adopted as a requirementpésticipation. Second, the
legitimate imposition of a punishment in complekyralist and democratic societies
depends on the possibility of the offender, aslgest of the law, being in a position

to participate in the process of law-making. Insthatter regard, CD is not only seen
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as a problematic form of punishment but also aseasure which endangers the

legitimacy of the whole punitive apparatus.

The problem of democratic justification of CD, thtare, must be regarded as
genuine, and the inquiry into it must be rediredtedards the powerful signals which
indicate that CD is a constitutive practice of degation and exclusion. This, to be
clear, is not to say that CD does not work as a&ctefal requirement of civic virtue
or that it cannot be conceptualized as an expres&ivm of punishment but that, in
light of the previous analysis, the above constitwhys of thinking about CD that as
such embody forms of abuse and oppression that itemth undemocratic direction.
They cannot serve as a justification but “follovorr, rather than explain, a pre-

existing sense that [offenders] cannot be membetiseocommunity”

This chapter, in contrast with the previous twoekseto investigate the logics and
principles underlying CD: the politics of CD. Italws upon the assumption that CD is
a device that serves the goals of degradation anligon. This exploration seeks to
conceptualize the exclusionary dimension of°Gidd to exploit it to support the idea
that the importance of the right to vote is not ax$ted as a mechanism of
democratic participation. The evident exclusiondongic underlying CD may

paradoxically contribute to highlighting the right vote as a core mechanism of

social and political recognition in modern socistie

This chapter duly considers the widespread ideangnuritics of CD that, whatever
the alleged justification and legal nature of theasure, when offenders are deprived
of the right to vote they are being excluded frommg of the most important forms of

public participation and therefore are relegatecdbéing second class-citizeAd he

Note, 1989:1310.

See, generally, Dilts, 2014.

3. See Parkes, 2003:92. The US literature has agresdtihe case of CD of ex-prisoners falls
under this interpretation, but strangely does nderd that conclusion to the inmates. See e.g.
Demleitner, 1999; Pettus, 2013.

N =
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argument of the chapter is developed as follo8ection Idevelops the idea that CD
is the expression of a political conception thaeslaot consider degradation as
problematic.Section Il presents the exclusionary aspect of this practikberefore
linking the ideas of punishment and membershinally, Section Illhelps to ground
a dimension of the right to vote that can serve dimas of the politics of CD but
which may also serve as an instrument of politimdognition of membership and

equal dignity.

DISENFRANCHISEMENT AS A DEGRADING PUNISHMENT

A brief remark about history may help to introdutese ideas. As it is frequently
remarked upon, the historical background of CD &ked by the idea of degradation
and exclusion. For example, a comment about tind kif practice amongst the early

American settlers tells us that:

“[T]he stigma of the loss of civil rights in the sth communities of those
times increased the humiliation and isolation stgfeby the offender and
his family and served as a warning to the resth& tcommunity, all of
whom probably knew the offende?”.

The literature on CD usually refers to its histatiadevelopment, indicating that
contemporary expressions of CD are fed by pre-mogeactices. Greek atimia,’
Roman infamid® and Germanic practices of ‘civil death’ perpetuatgbaring the

medieval age as ‘civil death’, ‘outlawry’, ‘attaiad or ‘infamy’.’ There are common

See e.g. Dilts, 2014:4.

Itzkowitz & Oldak, 1973:726-7. See also Manza & 8gg2006:23-4.

See e.g. Ewald, 2002:1059-66; Easton, 2006:443.

See, generally, Manville, 1990; Allen, 2000; Pett2813:21-6; Christ, 2006.

See, generally, Goudy, 1897; Greenidge, 1894; Moemn4976; Pettus, 2013:26-8.

See, generally, Pollock & Maitland, 1968; Rowe, @9Freiberg & Fox, 2000; Calisse, 2001;
Pettus, 2013:28-35.
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themes that cross these historical practices, whahaid an understanding of Cb.
Firstly, they are an expression of a pre-modernception of membership and
standing in the community based in civic virtdeSecondly, as punitive reactions
they work by excluding individuals from membershapd degrading them to the
status of outcast€. This ambivalence between incapacitation and pumésit
belonged to the historical antecedents of CD, dbuting to represent societies in
which one’s public standing depends and is basexh i gpme membership standards
usually linked to cultural and racial alliancespdwer, but expressed in institutions
in which the virtuous character of some (citizepshdignitas religious and feudal
loyalty) permitted the exclusion of many. Thirdijpe exclusion of current members,

maybe in a scapegoating role, performed a rituatarffirmation of those alliances,

10. According to Demleitner, the main difference betwethese two traditions consists in the
nature of “the loss” in question. The classicalditimn consisted in the loss of the citizen’s
honour. In contrast, Germanic law did not considetely the public status, but linked civil
death with the notion of honour as mutual recogmitivithin a more complex net of social
relations (2000:757).

11. From the collective perspectivatimia performed the task of giving shape to the commusit
identity by means of conserving the collective civvirtue, which the offender was
demonstrated to lack. Moreover, the act of exclgdime offender from theolis constituted in
itself a joint, virtuous public practice (see Mdlgi 1990:148). That exclusionary character
fitted with a model of membership whose emphasis wéced upon the relation between
rights and duties. The fact that this punishmens waserved for citizens alone allowed it to
express the importance of the link between membgrsiithin the circle of citizens and the
need for involvement in public life as a higherrfoof life from whichatimoswas excluded.
Something similar happened withfamia, which expressed moral and civic unfitness to garr
out public business which involved communal affaiend outlawry, which excluded the
offender from all social relations, constitutingmhias an undesirable character, unworthy of
membership in a religious community. These threscfices were mechanisms of membership,
which expressed a marked opposition to the notibaroideal citizen of the community and
worked by expelling those members who demonstr#ted corruption.

12. The loss of public standing in a society organizadund certain statuses naturally also
involves a loss of the social respect that allowzens the enjoyment of communal relations.
Linked to exceptional causes, deviant behaviourd e more serious offences against the
community itself, this degradation and the losstlé privileges of membership appear as
natural results of exclusive membership and hidriaad political and social structure¥he
rationalization of criminal law, under which the mihisation of these practices takes place,
translates the modernization of political structuréuniversal rights, democracy and
citizenship) into a system of criminal law that dosot operate in terms of statuses, but rather
in homogenous terms. By a slow process, initiatetha beginning of the nineteenth century,
most of the elements of the civil death were grdlgusuppressed (e.g. the US Constitution
expressly prohibited bill of attainder, forfeitufer treason and corruption of the blood in
article 1ll), although they are currently experiémg an important revival. It is not by chance
that this kind of criminal response was substitubgdthe institutionally narrow, limited and
measurable punishment of imprisonment.
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adopted the form of amternal exclusion The offenders physically remain within the

community but are legally and politically margiredil*®

Today, however, affirming that CD produces secolad< citizen¥' is not as easy as
it seems. On the one hand, other social practites @an be seen as producing this
effect. Remaining within the field of criminal jusé, the imprisonment of certain
persons, it can be argued, constitutes them asandeclass of citizens because they
do not enjoy the liberty guaranteed to the resthef populatiort> On the other hand,
the mere exclusion from the franchise, according smme “a petty form of
degradation™® would not be sufficient to configure such a sitaat as those who
were disenfranchised would still be able to exeraizany of their other right<.The
affirmation that CD is a degrading mechanism must dearly articulated to
demonstrate (1) what is particularly degrading @abguand (2) why that degradation

is of such magnitude that constitutes a secondsadésitizenship.

An initial way to do so would be, following von Hich and Wasik, to affirm that CD
as a consequence of a criminal conviction can eeitiefunctionally attached to a
punishment nor to an incapacitation, and therefbreecessarilypecomesa form of

degrading or stigmatizing the offender and, consedly, of creating second-class
citizens. When CD is imposed indefinitely or fordesproportionate length of time,

this argument is useful due to the lack of corresjmnce to the formal structure of a

13. Interpreters read an expressive meaning into tlaetjme ofatimia that can, as a punishment,
be extrapolated tanfamia and outlawry. It is a punishment that involved tbeminal’s
presence, instead of their absence — in contragixtle or the death penalty. This presence,
however paradoxically, is intended to express, nnaaalogous manner to exile or death, the
need for the community to forget the offender’'s st&nce (see Allen, 2002:203-4). This
symbolic function is expressed in the ban uponrtghkpart in any activity in the public life of
the community. As Allen mentions, “[tlhatimos became an invisible man who had lost
whatever control he might once have had over thgscinetworks of social knowledge. His
safety depended on his total disappearance fromnthel’'s eye of the citizenry” (Allen,
2002:204).

14. Easton, 2006:451.

15. See Ramsay, 2013b.

16. Orr, 1998:70.

17.  See Lippke, 2007: 203.
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punishment® However, this argument it excludes degrading efééchose measures

calibrated to the structure of punishment.

A second way to identify the degrading aspect of Wauld be via the recourse to a
variable that is ignored by this functional scheam& unlike it, it might explain the

degrading character of CD in any event. Internatl@nd constitutional standards for
the legitimacy of punishments tend to be built amdwconcepts such as ‘cruel and

I*° or ‘inhuman or degrading® distinguishing acceptablfermsor modalities

unusua
of punishments from those that are not. These stasddo not just demand a
proportional application of punishment and the @hation of those treatments that
cannot pursue a legitimate incapacitation, buteadtgo further, embracing the idea
that there are some treatments and forms of pureshnthat are not considered
legitimate in any event. In these cases, what sessed and rationalised is not the
functional justification for the imposition of theeasure or the degree of harm
caused to the offender, but “the denial of moransging or fellowship that they
essentially involve In other words, some forms of punishment are wrorg
insofar as they are disproportionate — as seeneghawler certain circumstances CD
can be proportionate — but because they are “isitaily inappropriate as a way for a
state to treat its citizeng® This has been the case of, for example, capital
punishment, as well as all those forms of treatm#évat involve torture in the
international law of human righf§. The question that is posed by this additional

variable is whether CD can be regarded as a deggaftirm of treatment or

18. See von Hirsch & Wasik, 1997:605-6. See also Detmégj 1999:158-60; Fletcher, 1999:1906-
7. See abov€hapter § Section I1.1.

19. See e.g. English Bill of Rights 1689; Eighth Amerehty US Constitution; British Slavery
Amelioration Act 1798.

20. See e.g. Article 5, Universal Declaration of HumRights (1948); Article 16, Convention
against Torture and other Cruel, Inhuman or Degrgdireatment or Punishment (1984);
Article 3, Charter of Fundamental Rights of the &uean Union (2000).

21.  Duff, 2005a:149.

22. Duff, 2005a:149. Contrarily, Bennett (2012:5) sugigethat the degrading element can also be
reconstructed in terms of proportionality. A degrafdpunishment is disproportionate because
the right that is affected is of such importancattho offence can justify its suppression. In a
similar vein is the position of the ECHR concernisegradation, according to Vorhaus (2002).

23. See e.g. Schabas, 1993; Nagan & Atkins, 2001.
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punishment and whether it must be deemed — for teason — as illegitimate,
irrespective of other considerations. This argunfentthe proscription of CD based
on its degrading character has not been clearigudated in the jurisdictions of the
judicial trend on CD?*

To draw conclusions regarding prohibition and iitegacy from the idea that CD is
degrading would be overly hasty. A rational discossof CD as a degrading
punishment requires, firstly, a substantive concefptiegradation and, secondly, a
critical position about the legitimacy of degradati

1 The meanings of ‘to degrade’

It is useful to start with some idea of what de@t#oh means. According to James Q.
Whitman, “[t]he literal meaning of ‘to degrade’ s reduce another person in status,
to treat another person as inferiér”.Degradation is conceptually distinct from
violence or torture — which are, however, usualgarded as degrading treatment —
because it is possible to think of degrading trestia that do not involve physical or
psychological suffering® Whitman distinguishes two senses in which a pumist
can be degrading: (1) ‘reduction of rank’, when unighmentreducesthe offender
from a high status to a low status, usually apptedhose who fail to live according
to the standards of their rank; and (2) ‘status salsy which are the kind of
punishments that deliberateéxpressthe low status rank of whoever is subjected to
them?’ Refining these ideas, Duff distinguishes four fermf degradation. Firstly,
performativedegradation is the action that formally reducgseeson to a lower rank

or status. This form of degradation “is possibldyoim contexts in which there are

24.  See belowChapter 7 Section 111.2.
25. Whitman, 2003:8.

26. See Whitman, 2003:20.

27. See Whitman, 2003:25-32.
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recognized grades or ranks down which people canemor be moved®® Secondly,
consequentialdegradation is understood as a treatment, not dedigspecially to
degrade but that has the effect of reducing hisher status. Thirdlyexpressive
degradation is what is involved in the treatmentagbersomas if that person was of
lower status than he or she actually is, withoubdpicing a reduction of status.
Finally, psychologicaldegradation is the subjective feeling of a perabout being
treated as lower in status. The first two, whiclncale with Whitman’s ‘reduction of
rank’, have a transformative character and thegraéing success depends on the
possibilities of effectively determining the statosthe addressee. The final variety,
ignored in Whitman’s analysis, is a parasiticalnigraccording to Duff, because its
legal, political and moral relevance depends on ¢becurrence of other forms of
‘objectively observed’ degradatidn.

The modern democratic concept of equality suppodes negation of formal
privileges and the public treatment of every perssnbeing of equal wort®. It
means the abolition of higher and lower ranks. @dgtion, on this view, seems to be
a pre-modern idea; an idea whose implementatiorml#p on the existence of at least
two different groups of subjects, namely the pegiéd and unprivileged. This implies
that somebody cannot be reduced to a lower rartkeated as such if those ranks do
not exist anymore and the particularity of degramatmust be differentiated from
other forms of disrespect compatible with the formeognition of equal worth. The
problem in understanding degrading treatment arisben degradation loses its
reference point due to the abolition of privilegesl their subsequent replacement by

the universalistic categories of ‘human’ and ‘cétie.

The only conceptual alternative to degrading treatinin a modern democratic

society adopts the form of punishments that ‘lowdown’ these universal

28.  Duff, 2005a:149.
29. See Duff, 2005a:150-1. See also Vorhaus, 2003:86-8.
30. See e.g. Dahl, 1989: Ch. 6; Christiano, 2008: Ch. 1
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conceptions® A treatment or punishment degrading a person hhimanity “will
involve spelling out a substantive conception ofawfit] is to be a human being®.
The core cases of degradation in the practice ohdw rights law are cases of
expressivedegradation, in which ‘treatments and punishmeatr® associated with

‘humiliating practices’ and their effects upon ‘hamdignity’ >3

On the other hand, to degradeitizen a treatment or punishment must deprive him
of the distinctive element that characterise ciisgd@p, especially those rights related
to participation in a democracy. This might well He case of CD if it can be
demonstrated that without the right to vote citigezannot be recognized as such.
Even if some of its critics see CD as an instarnfceomsequentiatiegradation, it may
also — and more clearly — be described as a legaljylated action operformative
degradation, by which an offender is dispossesd$azhe of the rights that comprise
his status of citizenship. CD can be rightly regatdin these terms, as a degrading

practice.

2 The philosophy of formal equality

Understanding how CD can be regarded as degradimgpt the end of the story. It
was mentioned previously that the rise of ideasuabequality contributed to
abolishing privileges, and therefore to constragnwidespread degradation practices.
There is an implicit critical claim there concergithe wrongness of degradation as a
form of response towards the offending actions wf f@llow citizens; one that sees
degradation as intrinsically harmful. However, dret view about the relation
between punishment and degradation can be founihenso-called philosophy of

‘formal equality’, revisited by Whitman, which iliirates how a tendency to think of

31. See Duff, 2005a:152.
32. Duff, 2005a:153.
33. See Vorhaus, 2003.
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degradation as problematic depends on equality@sygposition and consequenéés.

Formal equality offers a view in which degradatisnseen as less problematic; one
that actually reconciles the demands for equalityl dhe subsistence of certain
practices of degradation.

Formal equality basically involves a denial of idea that everybody must be treated
equally. Treating people differently is perfectlgcaptable. This different treatment,
however, cannot be on the basis of tlatus(class, race, sex) but is only admissible
if it rests upon the basis of peoplecenduct Formal equality demands civil and
political equality for all subjects without distition, in contrast to a system of
privileges, for example, of status-based qualifma$ for voting. However, it does
not require equality at any cost. This is becaasenoted by Michael Walzer, under
the new regime of modern political equality, “no eothas a fixed place” and
everybody is an “equal competitor for honour angutation” In these terms,

equality is not equality of outcomes but is insteadality of opportunities.

According to formal equality, if the starting poirg that of equality of rights, the
crucial standard for treating people differentlyti@t of some objective standard of
desert This involves in turn a conception of persomaitonomythat permits the

attribution of performance to a responsible induatl Unequal treatment, therefore,
is still present in modern society, which singled persons with prices (or electing
them as officers), while subjecting others, thodeovihave acted unlawfully, to the
powerful stigma of punishment for what they havael§ In words of Judith Shklar,

“The claim that citizens of a democracy are enditle respect unless they forfeit it by

their own unacceptable action is not a trivialit9n the contrary, it is a deeply

34. See, generally, Whitman, 2003.

35.  Walzer, 1983:253.

36. See Walzer, 1983:256-70. To be sure, Walzer himdedfs not subscribe to the idea of formal
equality as an underlying logic of degrading punigimt. See critically abov€hapter §
Section IlI.
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cherished belief®” According to this account, formal equality mighdtrjust admit
degradation but it may even demand it. The punistiroécriminal conduct would be
the way in which that mandate is imposed upon tHiender: in a complex tension
with the idea of punitive condemnation, it may gaffed that punishmenis

degradation.

According to Whitman, whose focus of analysis cansehe differences between US
and European styles of punishment, the philosophyoomal equality assists in
explaining the US tradition of harshness in relatio the milder European penal
systems. He elaborates two aspects of the influesfcéormal equality. Firstly,
distinctions in favour of people with higher soctalpersonal statuses were forbidden
very early in US law; formal equality demanded tladit must be treated as equals
before the law. Secondly, there was no need td tHanders with the respect due to
the rest of the people; formal equality, in its agge dimension, permits those
differences when based on people’s condti¢th Europe, in contrast, the traditional
criminal justice of pre-modern times was one thapleed different punishments for
people separated by status. With the rise of thiézbntal integration of citizenship,
the reforms were directed towards a process ofellewg up’, abolishing the low-
status forms of punishment associated with crualtg shame and applying high-
status modes of punishment, previously reservedheraristocracy and the wealthy,
to everyone. The European tradition of respectdfienders can be tracked back,
according to this explanation, to a reaction agamdistory of hierarchical social
structures® The United States, according to Whitman, lackingchs heavily

hierarchical structures, had no room for respesiards the offender®.

Following Whitman, the phrase “the irony of equatian disenfranchisement” has

been used by Re and Re to explain the way in whmhtemporary versions of CD

37. Shklar, 1991:3.

38. See Whitman, 2003:43.

39. See Whitman, 2003: Ch. 4.
40. See Whitman, 2003: Ch. 5.
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have been profoundly influenced by the philosoplifawmal equality. It has been
suggested, for example, that formal equality unded and explains, in an important
manner, the historical “expansion of constitutiowating rights without regard to
race” carried out by radical Republicans after th® Civil War. It also explains,

however, “the constitutional entrenchment of puwsdtidisenfranchisement” as its
counterparf “if the philosophy of formal equality had the eigatian power to

liberate”, as it did with the slaves, which wererally transformed in citizens with
equal rights to participate, “it also had the Hettive potential to degrade” as it did

and still does with offenders, which were excludexn the franchisé?

3 Punishment, degradation and disenfranchisement

Even when it is used for different purposes — byitwian to explain the harshness of
the US style of punishmefitand by Re and Re to explain the historical conaad
ideas that motivated the constitutional entrenchmeCD in the U$* — and to
present ideas that are contentious, the argumem fiormal equality reveals an
alternative conception of equality in relation tegdadation; one that may contribute
to expose an understanding of CD as a legitimatpaese to a criminal offence. This

41. Re & Re, 2012:1590. See also Shklar, 1991:2-3. dkes reference to the enactment of the
Fourteenth Amendment of the US Constitution, whdBet section considers the equal
protection clause, and whose second section exlpligiotects the right to vote against (racial)
discrimination threats. However, the second sectiprobably the legal provision more
frequently referenced in the literature about Clsoaestablishes a reference to CD as an
exception to this protection: “Representatives khal apportioned among the several States
according to their respective numbers, countingwhele number of persons in each State [...].
But when the right to vote at any election [...]Jdienied to any of the male inhabitants of such
State [...],except for participation in rebellion, or other eone the basis of representation
therein shall be reduced [proportionally]” (Emphasidded). The historical interpretation of
the Reconstruction amendments, and of Section lthef 15th Amendment in particular, has
generated an important literature in US scholars8ige e.g. Morgan-Foster, 2006:286-93, 314-
8; Holloway, 2014.

42. Re & Re, 2012:1596. See also Holloway, 2014:5-16.

43.  In relation to the explanation for harsh punishmenAmerica, see e.g. Zimring & Johnson,
2006. About its relation to CD, Demleitner, 2009:31

44. For a disputation of the idea that formal equalibs the historical explanation of the
entrenchment of CD in the Fourteenth Amendment,s@snething relevant for current
constitutional practice, see Ewald, 2013. For auksion of the historical accuracy of their
account, see Holloway, 2014:159.
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is not, to be clear, a purely theoretical or higtar notion. The prestige of the notion

of formal equality, intrinsically linked to the disurse ofjust desertsn the US, and
increasingly everywhere, can be pointed to as taenmeason for the way in which
the evidence presented bgcial CD has been disregarded. For example, a standard
response to those who claim that CD is being useanainstrument of racial abuse is:
“If it's blacks losing the right to vote, they hate quit committing crimes. We are
not punishing the criminal. We are punishing cortide What is key about this
conception of punishment, is the negative of thenmmnity to assume any

responsibility for the criminal conduct.

Acknowledging that certain commitment with degradat is part of modern
discourses on crime and punishment should not iewi. What is indeed difficult
is to argue that certain degrading aspects do mdongy to the very concept of
punishment, even when these have been consisteatilected and rationalized by
philosophical accounts of punishméhtfor example, the very expression ‘degrading
punishment’ suggests that there is such a thingha@s-degrading punishmeftt.
Degradation, however, “often plays a significanteron punishment [and] part of
what makes punishments effective is their powedégrade™® This is an obvious
conclusion when the historical forms of punishmarg examined but also holds true
in current times. It is difficult to argue, for ex@le that imprisonment is not
degrading®® In the best of the scenarios, one can attempbtenglay the degrading

dimension of punishment, as shown by the work aihJdampton referred to abov®,

45.  Warren Wise, South Carolina legislator, cited inrda & Ugger, 2006:43. See also Clegg,
2002:169. cf Note, 1989:1310-1. It is interestiognbte how the emphasis in these arguments
is always located in the triggering element (thiener that deserves punishment) and not in the
consequential element (degrading punishment).

46. See abov€hapter 5 Section 111.3.

47.  See Vorhaus, 2003:67.

48.  Whitman, 2003:8.

49. In the background to this idea may be found thectdae of less eligibility’: “the assumption
that a disjuncture must exist between the livingdition of prisoner and free citizens, with the
former necessarily inferior to the condition enctared by the most marginalized social
groups” (Czajka, 2005:118).

50. See abov&€hapter 5 Section 11.2.1.
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but neglecting it entirely exposes one to greatgganin the context of a community
that embraces the philosophy of formal equalitygrdeation is naturally regarded as
a core aspect of punishment, which often creatgam between penal theorization
and popular feelings and beliefs regarding criminpstice. As George Fletcher
suggest, the practice of criminal law “suggestd thafact the system often pursue

goals other than the ones conventionally articalaté

Especially if the degrading aspects of our punitpractice are not acknowledged
publicly, and are conducted somewhere else outgbit 8 treating people as inferiors
can be, according to Whitman, intoxicating. It damng out the worst in us, even
leading to a certain acceptance of penal sadfsin. such a context, degradation
proliferates and comes to be seen not as an urdeburt necessary consequence of
condemnation but, on the contrary, as a legitimag¢éef and a public value. Its
defenders might “think, talk and act as if thoseovdommit crimes [...] should not be
seen and treated as our fellow citizens and felhmman beings, but form a distinct
and lower class or category of being” from whomytimeust distinguish themselves
and protect again¥t According to this view, punishment functions bggdading the

offender.

This form of understanding punishment shares soihtkeopremises and the problems
of the shaming sanctions. It has been sustainad“fsj@aaming penalties might even
more accurately be described as degradation pes#lfi It symbolizes the loss of
social status within the community that affects thféender’® are imposed by an

authority, denouncing the wrongdoing and separatihgglistically the wrongdoer

51. Fletcher, 1999:1896.

52. See Maialich, 2011b:167-9.
53. See Whitman, 2003:21-3.
54.  Duff, 2005b:154.

55. See Kahan, 1996:636.

56. See Bennett, 2003: par 36-9.
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from the community’ What is fundamental in them is not thesychological
degradation of the offenders — even when it is umoteasonable to think that stigma
may be a coherent justification®®~but the publicexpressivedimension of the
imposition of the treatment or punishméhgs correctly suggested by the theorist of
expressive CD, which it must be possible for otheembers of the community to

understand®

In the context of this discourse, the particulawfyCD in relation to other forms of
degrading practices derives from its performatibharacter, bylegally transforming

offenders into second-class citizens. Therefore, gffectiveness of CD depends in
turn not just upon the symbolic importance of thght to vote®! but also the function

that the right to vote performs in society as aknardignity and membership as the
starting point granted by formal equality. Accorglino those premises, CD can
perform the function of punishing, degrading andlaeding those members of the

community that deserve it.

Besides the negative punitive function and its ddgrg effect, CD can work
pos