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SUMMARY

The Introduction begins with David Haberman's graphic description
of multinational petroleum corporations as "private supranational gov-

ernment organizations” in which he calls for the "orderly disposition of
world petroleum resources between the producing and consuming nations
«.s ONn a sovereign level, i.e., as between governments through multi-

lateral treaties, international arbitration and enforcement, etc....

A review of recent criticism of multinational corpora%ions in con-
junction with the Third World call for a New International Economic
Order is explored as major reasons for the timely study of the nature of
MNC relationships.

Current trends in the discipline of international law are examined
indicating a propensity toward utilizing an interdisciplinary approach.
A gsurvey of literature on multinational corporations in relétion to in-
ternational law is presented suggesting a concensus only insofar as
agreement that the law should take cognizance of the fact that private
corporations are now active participants in areas fofmerly reserved for
states which have been the traditional subhjects of international law.
.The question as to how this should be accomplished remains open to
debate.

Many international law theorists have seemingly been stymied by at-
tempting to define multinational corporations and to decide the degree
to which they may be said to have international legal personalities.
Evidence that MNCs function on an equal basis with states is cited from
chapters in this thesis. The possible transformation of municipal law

or practice to international customary law is also exemplified with
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instances from the paper including the practice of refusing to buy hot
oil.

A perusal of international organizations which impact on MNCs is
included along with an examination of the current direction and status
of such impacts. The OECD Guidelines and the work of the U.N. Commis-
sion on TNCs are contemplated as two of the more important contrasting
results of the call for NIEO by the Group of 77. In particular the Com-
petition section of the OECD Guidelines is scrutynized with emphasis on
the restriction of trade precedents found in the EEC Treaty of Rome and
the U.S. Sherman Antitrust Act.

With a cursory reference to the obhvious economies of scale in-
volved, the selection of British Petroleum as the unique perspective
from which to view the relationship between multinational petroleum cor-
porations and governments is presented, with a concluding survey of cur-
rent steps being taken by organized international society to recognize
MNCs as subijects qf international law.

Chapter 2 describes the infancy of the petroleum industry in which
precedents are established for government regulation. Specifically de-
liberated are the events leading to the development of the Standard 0il
Co. as the prototype of monopolistic restraint of trade on the part of
industry and the application of the Sherman Act in order to curtail such
antitrust practices culminating in the U.S. Supreme Court's Dissolution
Decree of 1911.

The second part of Chapter 2 delineates the effects of a global
emergency on government-industry relationships in which maximum coopera-
tion for efficiency supercedes the need for protection of the free en-

terprise system of competition.



Chapter 3 scruginizes the origins of British Petroleum and the par-
adoxical nature of her structure indicative of government participation
in an industry vital to national defense. Due to her lack of indigenous
0il at the time, security of supply was of particular concern to both
Britain and BP and her diplomatic activities with Iran on behalf of the
coﬁpany were merely the first of many to come. The concession agreement
itself was also to set a precedent for many years.

Chapter 4 elucidates the effects of various synergistic MNC rela-
tionships, in which the strength of alliances are altered in order to
manipulate global events leading to the most expeditious means of en-
hancing profit. The American majors, citing depletion of indigenous
crude as reason for acquiring foreign sources of oil in.the Middle East,
engage State Department assistance in gaining market entry into a tradi-
tionally British sphere of influence. The U.K. Government was similarly
exercizing diplomatic influence in order to retain her impregnabhle posi-
tion through BP of controlling all the known world reserves outside the
U.s.

The principle of reciprocity was utilized in the U.S. Mineral
Leasing Act of 1920 threatening to refuse domestic foreign-owned corpo-
rations the right to operate in America were similar privileges denied
U.S. nationals. The San Remo Agreement, the first post-war redistribu-
tion of the Iraq Petroleum Co. which excluded U.S. participation,
bréught forth not merely strong State Department protests hut the unpre-
cedented application of the Open Door Policy to the area of Middle East-
ern oil concessionsr The resulting renegotiation of the Iraq Petroleum

Co. culminated in the Red Line Agreement, a secret treaty between
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multinational oil corporations, in effect, dividing the world among
themselves.

Chapter 5 explores the example of Texas as a model for regulation
examining the short and long term effects of the Texas Railroad Commis-
sion as an effective regulatory body.

Chapter 6 details the implementation of synergism between govern-—
ments and oil companies by explicating the complexities involved in
maneuvering issues through the American municipal legal regime by re-
viewing the chaotic Roosevelt Era,

World War Ii from the American perspective as portrayed in Chapter
7 reflects the dichotomy of American foreign and domestic policy espe-
cially regarding antitrust and government involvement in industry fi-
nancing. It also further exemplifies the implementation of synergism in
attaining partisan goals. Precedents for settling offshore disputes
over sovereignty are found in the Submerged Lands Act also discussed in
this time setting as is the ultimate negation of the Red Line Agreement
by the conclusion of a new Iraq Petroleum Co. agreement reflecting the
shift of political power as a result of World War II.

Chapter 8 begins with a discussion of the Iranian o0il embargo and
deliberates the events involving petroleum in the Middle East through
the 1950s, 1960s, and 1970s. Such implications for international law as
the application of the principle of hot oil on the part of BP and the
difficulty shé had in finding a court which would hear her complaints
are emphasized as well as home government diplomatic and/or clandestine
participation on the part of industry.

The use of Price-Waterhouse as a binding third-party reviewer of

financial capacity of companies as a prerequisite for participation in
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the revised Iranian concession is suggested as a precedent which could
be followed by some future international regulatory body.

Qadaffi's model of concession agreements favoring independents is
explored as is the leapfrog precedent and other cartel activities re—
sponsible for the radical impact of OPEC.

On the éther hand, relaxation of domestic American antitrust en-
forcement is explored as well as the implications of the refusal by the
Seven Sisters to sell oil directly to the British and American fleets
during the 1973 Arab 0il Embargo.

Chapter 9 utilizes a thorough discussion of BP's entry into the
American market and the development of Alaskan oil to portray the modern
American legal regime. Many of the issues which confront those organi-
zations involved in drafting codes of conduct for MNCs are examined in
light of customary practice in America.

Chapter 10 uses the North Sea to review the status of the British
legal regime in a similar review of current issues in the British legal
regime.

Chapter 11 goes a step further by illuminating a loophole in orga-
nized world society by graphically outlining the manner in which BP sys-
tematically broke UN sanctions against Rhodesia which had heen called
for by the British Government, BP's major stockholder. The implications
for international law are quite clear concerning financial disclosure
about subsidiaries and the need for some method of enforcement which
would be effective in regulating MNCs on a global -- not merely munici-

pal —— level.
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Chapter 12 concludes this study by reviewing the current status of
the intermnational dialogue on MNCs regarding international law, and by
exploring the popular theories concerning the future of MNCs,

The synergistic nature of the relationship between MNCs and govern-~
ments is exemplified by a review of the congruent goals of home states
and companies regarding security of supply whether for national security
or profit maximization. This symhiosis is further illustrated by out-
lining precedents established throughout the paper with implications for
future developments.

Following is a survey of American antitrust policy as a model for
review of an issue as it has effected the development of petroleum law.
Other issues are summarized as are some of the personalities who have
effected the industry.

After a cursory review of current steps on the part of organized
world society to recognize MNCs as subjects of international law in spe-
cific instances, a creative approach to the problem of effectively regu-
lating the conduct of multinational corporationé is presented. A con-
federacy of countries having signed a treaty or other international
agreement would be entitled‘to enforce sanctions or levy fines against
MNCs accused of nonconformance with established codes of conduct.

These fines could he collected according to a fixed pefcentage of net
profits per country by all signatory nations for every offence. Thus,
any charge brought by any signatory could be punished by fine in all
signatory countries. Therefore, the impact of the synergistic relation-
ships between petroleum corporations and governments could be effective-

1y regulated.
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CHAPTER 1

INTRODUCTION

The oil cartel ... [presents] a classic study of the impact of
a handful of the world's largest most powerful multinational
corporations upon foreign and domestic policies of not only
the United States, bhut, indeed, upon the several nations of
the world with respect to a vital world commodity, namely, oil
«ee. Middle East government actions, and the world oil crises
which they precipitated, represented but a logical extenSion,
indeed the inevitable culmination of a long, well defined his-
torical process that was set in motion by these very oil com-—
panies at least 40 or 50 years ago. That process saw the evo-
lution and exploitation of a most complex and extraordinary
symbiotic relationship between these seven major international
0il companies on the one hand, and the several governments of
the United States, Western Europe and the Middle East on the
other ... a kind of private supranational government, an in-—
tricate system which has grown up through close to a half cen-
tury of closely coordinated and cooperating joint ventures and
arrangements around the world among these seven international
companies ... a private United Nations ... its members sever-—
ally and collectively possess massive wealth and resources,
including an exchequer, shipping fleets, production facili-
ties, pipelines, refineries, etc., which exceed by far the re-
sources available to many nations of the world. Furthermore,
these companies have shared for many years a broad community
of interest and a functional unity of policies and actions in
the dispositions of such wealth and resources. This has been
facilitated by the highly developed technical and diplomatic
capabilities which these companies have frequently and effec—
tively exercised en bloc in sophisticated high—level dealings
with the governments of the world.

Like many other world government organizations, this private
government emerged from a period of internecine economic war-
fare among these companies that was finally resolved by a
series of "peace treaties"” in 1928. In their exercise of vir-
tually sovereign power, this bloc of companies has consistent-
ly promoted and exploited national economic needs and interna-
tional differences, government ignorance, and the gaping lacu-
nae in the fabric of international regulatory control mecha-
nisms ... in pursuilt of their private commercial goals.

... affected governments have not always been unwitting accom-—
plices. Indeed, in many instances governmental policies have
been lodged in the hands of officials who had themselves been
involved either directly or indirectly with these same corpo-
rations ... Several nations sought in various ways over the
years to regulate these companies for their respective
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national interests ... the resulting general patchwork of

country-by—-country regulation has fallen far short of the com—

prehensive system required for effective control of interna-
tional cartel activities operating far beyond national bounda-
ries ... (the U.S. and U.K.) government (have), to date,

shared the general failure to regulate those companies effec-

tively ... the signal shortcoming of (American and British)

national policy and, indeed, that of the Western European na-
tions on this issue, has been our collective failure to recog-
nize, at least since the end of World War II, the central
proposition that the orderly disposition of world petroleum
resources between the producing and consuming nations must ul-
timately be resolved internationally on a sovereign level,

i.e., as between governments, through multilateral treaties,

international arbitration and enforcement, etc....!l

The call for a new economic order has given impetus to the need for
the international legal regime to enact an enforceable regulatory code
applicable to multinational corporations. The rapid expansion of these
multinational corporations coupled with strong home states who are pri-
marily interested in maintaining their own sovereignty and protecting
Western interests has created a synergenic relationship of such propor-—
tions as to preclude submission to any international legal body, thereby
preventing effective regulation on any scale more extensive than munici-
pal law.

Beginning in the 1960s and through the first half of the 1970s,
criticism of multinatiomal corporations became remarkably widespread,
cesulting in demands for increased regulation and control of interna-
tional companies by some government officials and international civil
servants., On the other hand, others recommended only improved transpar-—
ency and bhetter self-policing. Developing country governments, acting
through the United Nations and other international agencies, are now
calling for a "New International Economic Order”" (NIEO) in which addi-

tional counstraints will be imposed on the operations of multinational

corporations, and they have spoken out on such issues as permanent
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sovereignty, information disclosure/reporting, technology transfer, re-

strictive business practices, equity ownership, taxation, transfer pric-

ing, and accounting standardization., At times, these pressures have

overshadowed the responsible inquiries being pursued by governmental

bodies seeking ways to cope effectively and fairly with, and to benefit

from, the phenomenon of the multinational corporation as it affects the

national interests of nation-states.

.ss With the enormous advance of modern science and technology
which has occurred over the last decades of our age and which
faced the law-maker with a number of new problems to be re-
solved in the international and municipal legal orders ...
great new possibilities for the development of mankind have
been opened. A development competition enbracing all coun-
tries and continents has begun, being accelerated by the in-
creased rate of social and economic progress. The law (both
municipal and international) is an important means for regu-
lating the direction of these developments. It should not
hamper the process of further economic, scientific and techno-
logical development of all states and nations. It may, how-
ever, channel the directions of this development, rationalize
it to such an extent that it does not endanger mankind and its
natural environment. here is thus a need to develop and per-
fect the law in that respect in order to adjust it to the re-
quirements of the changing world.?2

If the rules of international law prescribe appropriate standards

of social conduct,3 then the formation of these rules in the case of
petroleum law with which this paper deals, since the commodity plays
such an important role in global society.

Today it would be inconceivable to study problems of [0il] law

while ignoring the contribution of sociology, [politiecs], [ec-
onomics], and statistics. Likewise, on all the points where

law enters into contact with technology -— exploration of
outer space, information systems, use of nuclear energy, pro-
tection of the environment —-- cooperation with representatives

of other disciplines, often within the exact sciences, is be-
coming indispensable.

«+. interdisciplinary studies now are the fashion in all
fields of research. It would be unjust to see this as a pass-
ing vogue, for it meets a positive need emanating from the in-
terpenetration of different disciplines of the human sciences,
indeed between the humane and the exact sciences.?

3
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A review of international law in relation to multinational petrole-
um corporations -- in particular, the Seven Sisters> -- from three com-
plementary perspectives provides a basis for better understanding of the
problems inherent in the law creating process.

The interdisciplinary treatment of international law makes it

possible to view international law from the outside, especial-

ly in sociological, historical, and ethical persvectives. 1In

the sociological perspective, it is possible to offer an ex-

planation of the social functions fulfilled by international

law. The historical perspective provides insight into the

growth potential of internmational law. The ethical perspec—

tive furnishes a normative measuring rod by which to test the

moral adequacy of any particular system and rule of interna-

tional law.b

Whatever may be the content of the law applicable to multinational
.corporations, its very nature incurs definitional complications. When
such law can be found and defined, it must be decided whether to classi-
fy it as public or private international law. Perhaps the only adequate
answer 1s that it partakes of the nature of bhoth.

The definition of multinational corporations is, in itself, a con-
troversial issue. Tt is significant that both the United Nations Center
on Transnational Corporations ‘and the Organization for Economic Coopera-
tion and Development have maintained that it is possible to carry on
practical work without a precise definition. The main reason for avoid-
ing a clear—cut definition is political, according to Wang, for a number
of countries, notably the socialist states and several developing coun-
tries, insist that their enterprises should not be lumped together with
those of monopoly capitalism.7

From a substantive point of view, different definitions may very
well be adopted for different purposes. For example, the definition for

purposes of national regulation may vary from the definition to be used

in an international code of conduct; the definition for a general code
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may be different from that for international standards of accounting and
reporting. For the purpose of this paper, the term multinational corpo-
rations (MNCs) may be understood in the broad sense offered by the Group
of Eminent Persons and be used interchangeably with multinational enter-
prises or transnational corporations.

A survey of the literature on multinational corporations in rela-
tion to international law indicates that it has been suggested in recent
years that a new body of substantive law be developed and applied to in-
ternational economic transactions. Although this international economic
law has been varously referred to as international law (Mann, Hai,éht),8
transnational law (Jessup),9 a new law Merchant (Schmitthof)10 and gen-—
eral principles of law recognized by civilized nations (McNair,
Friedmann, Schwarzenberger),ll its proponents have been motivated hy one
strong consideration, namely that the law should take cognizance of the
fact that private corﬁorations are now active participants in areas for-
merly reserved for states which have been the traditional subjects of
international law.

Some writers suggest that this new hody of international economic
law should constitute a separate juridical order, divorced from interna-
tional law (Verdross, McNair).12 Others, that this international eco-
nomic law should just be an extension of public international law (Mann,
Friedmann, Schwarzenberger).l3

Whether this is a complete independent body of law or is sub-

ordinated to international law or to some other, more inclu-

sive body of law, is in itself immaterial, as long as it is

understood that it is distinect from the traditional body of

international law. The need for determining its relative po-—
sition with respect to international law cannot be denied. !

Since the participation of private corporations at the level of

international law would now seem to be a fait accompli, they should be
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recognized as at least limited international legal personalities, sub-
ject to the rights and duties of sovereign states. In so doing, multi-
national corporations would be entitled to the right of arbitration un-—
der the égeig7of the Internmational Court of Justice, as well as subject
to the dufiés and responsibilities of sovereign states.

Even though traditionally, sovereign states have been considered
the principal subjects of international law, nothing prevents states
from recognizing dependent states with limited international personali-
ty. According to Schwarzenberger, "International personality may be un-
limited, as in the case with independent states, or limited as in the
case of dependent states or international institutioms.” Similarly,
states are free to recognize, for all or limited purposes, nontypical
subjects such as international institutions, and even individual persons
as subjects of international law. "In relation to itself, each subject
of international law is free to recognize any other entity as a subject
of international law."12

Bishop also feels that "there is no inherent reason why interna-
tional legal personality may not be conferred upon private organiza-
tions." 16

Friedmann would modify this argument hy limiting subjectivity.
"There is no reasoun why there should not be different degrees of subjec-—
tivity in international 1ay."17 He goes on to say, "It would be as dan-
gerous to uncritically accord subjectivity to the private corporatioﬁ in
international law as it would be to deny its factual participation ih
the evolution of public international law,"18

In each case, whether any entity has heen so recognized is merely a

question of evidence.



Schwarzenberger further explains:

The chief participants [in the international legal regime] —-
the sovereign states, especially the strongest among them —-
tend to view themselves as ultimate ends and are inclined to
insist on control of the means indispensable for their survi-
val in any crisis .... They form alliances and counteralli-
ances for aggressive and defensive purposes, create precarious
systems of balance of power and, as they see fit, pursue poli-
cies of involvement or isolation.

In such situations, the primary function of law is that of a
law of power; i.e., the law assists in maintaining the suprem-—
acy of force and the hierarchies established on the basis of
power and gives to such quasi-orders the respectability and
sanctity of law. International law in unorganized interna-
tional society serves these purposes in a variety of ways;
e.g., the independence of states is one of the cornerstones of
international customary law, [which] includes ... access to
raw materials and markets .... Similarly, whether a state de-
cides to participate in an international congress or confer-
ence depends on its own will. Moreover, in the absence of
agreement to the contrary, unanimity is required for any deci-
sion reached in the assembly of any such international gather-
ing. Finally, any binding third—-party settlement of a dispute
by reference to law or equity depends on the counsent of the
parties concerned. 1

Access to raw materials and markets is discussed throughout this

paper, as is voluntary participation in international gatherings (See

particularly the discussion of the Red Line Agreement in Chapter 4 and

the London Policy Group in Chapter 8.)

... international customary law puts at the disposal of its
subjects the right to apply measures short of- war by way of
reprisal against alleged breaches of international law ....

In fields less central to the systems of open power politics
or power politics in disguise, international law is permitted
also to fulfill the functions of a law of reciprocity and a
law of coordination. Thus, for example, on the basis of in-
numerable treaties over the centuries, a body of international
maritime law, now largely codified in the 1958 Geneva Conven-—
tions on the Law of the Sea, has grown up.20

The Law of the Sea is discussed in relation to the North Sea in Chapter

10.

The two constitutive elements of international customary law
are (1) a general practice of states on a universal, general,
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or regional basis, and (2) the acceptance by the states con-
cerned of this practice as law.

The origin of international customary law 1s frequently found

in earlier treaty clauses, which, subsequently, were taken for

granted, as with the rules regarding the minimum standard ap-

plicable to foreign nationals and their property. Occasional-

ly, as in the law of the sea ... individual rules of interna-

tional law have developed out of roughly parallel practices of

the leading powers.?21

The practice of refusing to buy "hot" o0il which was well estab-
lished as a general practice by the major petroleum companies in East
Texas (Chapter 5), was later not merely accepted, but specifically
called for by BP in Iran under Mossadeq. BP obviously accepted the
practice of refusing to buy "hot" oil as law, per se, since she threat-
ened to take any offenders to court -— "any court in the world which
would hear her case" (See Chapter 8).

This illustrates the process of estahlishing a practice which be-
comes accepted as law on an international basis —- in effect, then, the
development of quasi-international customary law.

The basic rules of international customary law, essentially

the international law of unorganized international society,

can be summarized in the following fundamental principles:

sovereignty, recognition, comnsent, good faith, freedom of the

seas, international responsibility, and self-defense.2?

Perhaps the best example of MNCs exercising quasi-sovereignty is
the refusal hy BP to sell oil to the British fleet during the 1973 Mid
East Crisis, despite a direct order from her part-owner home government.
Exxon's similar refusal to the American fleet helps emphasize the audac-
ity of the MNCs in challenging their own home government's sovereignty
over them at a time of national alert. The companies, for their part,

were seemingly more councerned about future profits than in patriotic

duty or submission.




When commercial law is practiSed on an international scale, the
definiFional quagmire again appears. As a private enterprise, a company
is free to do business with whomever she pleases. Under international
law, an international legal personality is free to enter into any kind
of consensual engagement; to grant recognition in such events as the co-
option of new subjects which might be indicated as a result of the sign-
ing of such consensual engagements as a business contract or concession
agreement; and to execute and fulfill such consensual engagements in
good faith. Some of the major concession and other international agree-
ments of the Seven Sisters —-— and in particular, those of BP —-— are
traced from Iran and the Middle East (Chapters 7 and 8), through Alaska
(Chapter 9), the North Sea (Chapter 10), and even some of the more clan-
destine agreements in Rhodesia (Chapter 11).

The rules on the freedom of the high seas, now largely codified in
the 1958 Geneva Conventions on the High Seas and on Fishing and Conser-
vation of the Living Resources of the High Seas, reinforce the principle
that use of the high seas, énd the sea bed must be exercised with rea-
sonable regard for the interests of others. The Conventions of 1954,
1962, and 1969 for the Prevention of Pollution of the Sea by 0il provide
a limited implementation of this rule. The implications of this princi-
ple in light of the nature and scale of the global petroleum industry
and modern technological capabilities are unlimited.

The principle of international responsibility gives impetus to this
and all other rules of international law in that "the breach of any in-
ternational obligation constitutes an illegal act or international tort,

the commission of which implies duty to make reparation."z3



By granting limited personality to MNCs, these companies would then

be obligated under this principle of international responsibility to
abide by all applicable rules of international law; on the other hand,
they would also be entitled to participate directly in the law creating
process, contributing their technical expertise to the process. The in-
ternational organizations which impact on MNCs could conceivahly benefit
from company input, especially in the current effort to devise a petrol-
eum code of ethical practices -- reminiscent of the role of the American
Petroleum Institute in devising a similar code for the American munici-
pal regime in the Roosevelt Era. A detailed account of such contribu-
tions may be found in Chapter 6.

Since ultimate responsibility for international regulation lies
with international law in organized world society, according to
Schwarzenberger, then a review of the accomplishments and limitations of
such international organizations is indicated.

Some of the strongest pressures for controls have originated in the
international organizations, which mainly developing country govecrnmeats
have used to air their concerns on MNCs over a broad range of issues.
Most of these organizations are considering or developing MNC Codes of
Conduct, Guidelines, or specific industry studies and recommendations
and are engaged in other ;ctivities which, taken as Qhole, are now
shaping the future "regulatory"” environment for MNC global operations.,

The developing countries, over the past couple of years, have been
moderating their anti-MNC rhetoric. But, at the same time, the develop-
ing countries have heen actively supporting the development of the es-
tablished bureaucracies in the UN system, such as the UN Centre on TNCs,

whose staffs will carry on the regulatory work program born in the New
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International Economic Order and delve into new issues affecting
business.

The most publicized regulatory activities affecting MNCs, and the
most significant as well, are those involving codes of conduct in the
following five international bodies: (1) United Nations Commission on
Transnational Corporations, where the prime objective is to draft a
broad code of conduct to be adopted by the UN's Economic and Social
Council (ECOSOC) and General Assembly; (2) Economic and Social Council,
where a working group is attempting to draft a legally-binding multilat-
eral' treaty to eliminate corporate bribery and curb extortion pressures;
(3) United Nations Conference on Trade and Development (UNCTAD), in
which the developing countries are pressing for a legally-binding code
of conduct on technology transfer following completion and adoption in
1980 of an agreement to end restrictive businesé practices by MNCs; (4)
Organization for Economic Cooperation and Development (OECD), which has
been implementing a package for MNCs and OECD governments, and where
guidelines on transhorder data flows were completed in 1980 and crucial
new initiatives in this area undertaken.

A number of other international and regional organizations are
either considering or have already made proposals affecting the MNCs.
For instance: (1) International Labor Organization (ILO) -- Geneva; (2)
World Intellectual Property Organization (WIPQO) —— Geneva; (3) Organiza-—
tion of American States (0AS) —-- Washington, D.C.; (4) United Nations
Regional Economic Commissions -— Africa, Asia and the Pacific, Europe,
Latin America, and Western Asia; (5) European Economic Community (EEC)
-— Brussels; (6) Council of Europe —-- Strasbourg, France; (7) United Na-

tions Industrial Development Organization (UNIDO) -- Vienna;
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(8) Non-Aligned Nations Centre on Transnational Corporations —- Havana;
and (9) Thé World Health Organization (WHO) —- Geneva. For a complete
glossary of international organizations impacting on MNCs and an accom-
panying organizational schematic diagram, see Appendices A and B.

Their already significant impact on MNCs can be expected to grow
since demaﬁds for legaliy—binding codes of conduct and even drafts for
model legislation continue to emerge from such nongovernmental organiza-
tions as the International Confederation of Free Trade Unions (ICFTU)
and the OECD's Trade Union Advisory Committee (TUAC), thereby serving to
buttress the work of the international governmental bodies.

The push for extensive regulation of MNCs by host countries both
through the international organizations and individually is largely an
outgrowth of developing country demands for a New International Economic
Order (NIEO).2%

Briefly, the logic on which NIEO is based is a replacement of the
existing international economic system, which allegedly did not take
into account the developing world, with a new system in which the less
developed countries (LDCs) will be entitled to special economic bene;
fits. Consequently, NIEO calls for a rejection of the concepts of a
market system, private business decision-making and free trade. In-
stead, emphasis has been shifted to the primacy and needs of states, a
condition in which government-owned and government-regulated institu-
tions form the basis for national and international economic growth,

Rather than an improvement in the existing system, the new strategy
calls for its total replacement, and is designed to redistribute the
world's wealth from the rich to the poor countries as repavation for

alleged past developed country sins of exploitation. The shift is from
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a system based on profit to one based on equity. As significant forces
in the existing economic order, multinational corporations, or trans-—
national corporations, as they are now called in the UN system, have re=
ceived a barrage of criticism from the developing nations, which accuse
MNCs of colonial exploitation of their vital resources.

The efforts to estahlish a NIEO are being made by the "Group of
77", an informal group of developing countries, now actually numbering
about 117, under the leadership of Mexico, Jamaica, Venezuela, Algeria,
India and a few other key LDCs. The LDCs' demands are set forth in a
number of landmark General Assembly Resolutions, including the "Declara-
tion and Programme of Action on a New International Economic Order” and
"Charter of Economic Rights and Duties of States.”

Those nations demanding the "New Order"” are, in fact, calling for a
replacement of the existing international market—qreinted economic sys-—
tem, which they contend unduly discriminates agaigét the LDCs, with a
new system in which these countries will be entitled to special prefer-
ences. The international organizations where NIEO achieves its strong-
est support are ECOSOC and the UN Commission on TNCs, UNCTAD, ILO, and
the Organization of American States. In these bodies, whether over de-
bate on MNC codes of conéuct, model laws, or international conventions,
developing countries are calling for increased control of multinational
companies, for regulation of the market place, and for the imposition of
governmental decision-making as the key to economic development. In the
past, their arguments have been pictured as little more than rhetoric,

but their demands are now being carefully weighed; and the developed

countries have begun significant conciliatory efforts to answer them.
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Multinational corporations, which have both aided and benefited
from the existing economic system, have become targets of continuous at-
tacks by developing countries. These nations, which are advocating
NIEO, see MNCs as agents of neo—colonialist (capitalist) domination and
exploitation of their scarce national resources. They, consequently,
have set as their goal regulation of MNC subsidiaries with the ultimate
intention of forcing them to act as sources of national economic growth.

The inspiration for the LDCs' new tactics derives from the phenome-
nal success achieved by OPEC in quadrupling oil prices over several
months at the beginning of 1974, The shift in bargaining power which
OPEC achieved is a primary objective of NIEO.

The potential impact of NIEO on multinational corporations can be
outlined as follows: (1) NIEO encourages nationalization by calling for
strict state regulation of all economic activities within the state's
borders. (2) The practice of expropriation according to national rather
than international law may yield little or no compensation for the con-
fiscated property, since absolute national sovereignty gives a state a
choice as to whether or not it need pay compensation. (3) The practice
of restricting profit repatriation may limit the efficient allocation of
financial resources. (4) If a host government determines that an MNC
investment is not socially beneficial to its populace, that investment
may be prohibited. (5) NIEO supports commodity cartels and thereby re-
jects market forces of demand and supply for governmental decisions on
prices and production levels. And (6) passage into national law of pro-
visions of the many codes of conduct for MNCs now being drafted could
have serious consequences for such companies. For instance, one such

provision would be information disclosure. Information would include
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detailed financial data (profit levels, return on investment, etc.) by
product division and by country. Another such provision would be trans-
fer of technology. An impact would result from national regulation of
technology transfer (including the possible reduction of payments for
the technology), MNC guarahtees that the technology conforms to host re-
quirements, special treatment for LDCs, and dispute settlement according
to national law only.

In December 1974, however, another NIEO-inspired resolution was
adopted by the United Nations. Entitled a "Charter of Economic Rights
and Duties of States,"25 it laid out the sovereign rights of all states,
including the following four: (1) to exercise full permanent sovereign-—
ty over all wealth, natural resources, and economic activities within a
country's borders, meaning locally-determined compensation when foreign-
owned property is expropriated; (2) to form primary commodity producer
cartels; (3) as far as LDCs are concerned, to be granted generalized
preferential, non-reciprocal treatment in all international economic ac-
tivities; and (4) to use price indexation to maintain stable commodity
export érices.z6

In recent years, criticism of multinationals has reached such pro-
portions that virutally every government employee, legislator, or
policy-maker and every member of the public in general has heard charges
against the way they conduct business. Most governments want the bene-
fits that these corporations can bring to their countries: employment
opportunities, capital, technology and access to markets. But they are
concerned over such attendant problems as foreign ownership and control
of key economic sectors, inroads against political sovereignty, and as-

saults on traditional cultural values. Thus host countries seek
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benefits from multinational corporations while attempting to avoid unde-
sirable side effects —-— prosperity on their own terms.

The problem is that the companies are not oriented to the individ-
ual development goals or economic requirements of their host countries.
They have their own profit and other business motives. While govern-
ments pursue a variety of economic and social objectives to protect the
welfare of their citizens, the chief goals of multinational corporations
are those of all business enterprises: profit and growth. Because of
their size and the nature of their activities, multinational corpora-
tions possess significant power and influence. This is even more pro-
nounced in the petroleum industry due to the global dependence on oil.

In the conduct of their regular business activities, corporations
make decisions which may have far-reaching consequences for the socie-
ties in which they operate. This is true regardless of whether the "so-
ciety” in question is a small town somewhere in the United States, or a
country in Western Europe or a country in the Third World.

Multinational corporations are creatures which, after all, owe
their existence to the domestic laws of the countries in which they
operate., The power of governments to regulate their activities through
the enforcement mechanism of the law must neither be dismissed nor for-
gotten. The multinationals are often accused of conducting their busi-
ness in an unlawful way. While this is probably true in a small per-
centage of cases, it is manifestly false the great majority of the time.
Most multinationals carry on their activities well within the confines
of municipal law. Problems arise because the goals of host country so-
cieties have changed and the laws of enforcement mechanisms have not

changed to meet them.
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Over the last several years, the belief has developed that because

of the corporations' multinational character, international legal in-
struments are needed between countries to effectively "break the corpo-

rate horse to bridle.” To this end, various codes of conduct have been

proposed by international organizations in the belief that through these
mecﬁanisms multinational corporations could be steered into supporting
the objectives of local development and other policies.

Generally speaking it is difficult to come to grips with any body
of law which of itself might be considered to govern the conduct of
multinational corporations. Rather, it is a loose network of various .
domestic laws aimed at controlling commerce within the territory of in-
dividual ngtions, and to some extent controlling the activities of cor-
porations outside national territories when it is in the interest of the
home, or occasionally host, country to do so and within its power to en-
force such control. It is therefore not legislation which is designed
to regulate the conduct of multinational corporations, but rather domes-
tic commercial enterprises.

Eventually choices will have to be made concerning the legal na-
ture, form, language and machinery necessary to complement the goals of
companies and governments. In the meantime, all of the participants in
this international arena seem to be working on solutions. Multinational
corporations have themselves become more cautious in their dealings with
governments., Some individual corporations have established formal codes
and standards for themselves. Their collective efforts have resulted in
a set of guidelines for international investment sponsored by the Inter-

national Chamber of Commerce.
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Of the various codes of conduct which have been promulgated in the
international forum, two have emerged as preeminent: the OCED package
and the code eminating from the UN Commission on Transnational Corpora-
tions.

The Organization for Economic Cooperation and Development has been
the first intergovernmental organization to produce guidelines for the
conduct of multinational enterprises. The OECD Guidelines thus warrant
careful review, not only because of the signatories (twenty-three indus-—
trialized countries, accounting for 60 percent of the world's industrial
production, 70 percent of world trade, and whose members are the home
countries for over 90 percent of the world's multinational corpora-
tions), but also because, since it represents a working code, other
codes being developed cannot help but take it into consideration.

The Guidelines éomprise one of five sections of the larger OECD
"Declaration on International Investment and Multinational Enterprises.”
The other sections concern: (1) the national treatment of foreign en-—
terprises by member countries in whose territory these enterprises ope-
rate, (2) international investment incentives and disincentives, (3)
consultation procedures under which business and labor organizations
have input through their representative governments, and (4) a review of
the entire Declaration within three years to evaluate its effectiveness
and suggest ways to improve international cooperation.

To describe the OECD package is to underline vital differences be-
tween it and the UN Commission. Though there have been substantial dif-
ferences in attitudes of OECD member governments toward the MNC, the

tone of the resultant debate is quite different from that of the UN,
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That the OECD has only developed nation members has perhaps as important
psychological as economic implications.

However, the composition of the Commission is not the most appro-
priate for achieving a balanced result susceptible of wide approval,
either. Among its forty-eight members only ten came from the "WEO"
group, i.e., from Western and other market-economy states. Yet, these
states are the home states of most multinational corporations and almost
any action concerning MNCs would require their cooperation. By contrast
LDCs appear to be overrepresented in the Commission,27 as two—thirds of
the activities of MNCs take place between states belonging to the WEO
group.28

A brief summary of major MNC impact issues, then, include consumer
protection, employment/industrial relations, enviroumental protection,
illicit payments, information disclosure/reporting, international ac-
counting standards, investment subsidies (incentives/disincentives),
patents, licensing, and trademarks, restrictive business practices/
antitrust, taxation/transfer pricing, technology transfer, transborder
data flows, and worker participation in management.

Norms for MNCs are established by the OECD Guidelines in a number
of areas.

As matters of general policy, standards are established which state
that enterprises should take fully into account the policy objectives of
member countries in which they operate. While the OECD is of course an
organization of limited membership, there seems to be no reason for
restricting application of a general principle of this nature to member
countries. In fact, most of the other criteria in the general policies

section are not so limited: cooperation between the local community and
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business interests, filling posts by taking "due account of individual

qualifications without discrimination as to nationality,” abstaining
from illegal political contributions, not giving (or being solicited
for) bribes, and supplying national entities with information which may
be needed relevant to the activities of those entities in such jurisdic-
tions, with due account for business confidentiality, all seem princi-
Ples capable of general application.

The disclosure criteria of the OECD Guidelines are rather carefully
circumscribed. This has been a controverted and sensitive area. The
OECD standards go to information which should be published "on a regular
basis within reasonable time limits but at least annually.” They in
general describe the type of information normally published by enter-
Prises under most reasonably sophisticated national laws or customs. A
principal issue here, as it is likely to be in the UN Commission, is
that of the appropriate geographic area for which enterprises should re-
port; most MNCs are reluctant to publish country-by-country operating
results, especially if those results reveal profits, and most particu-
larly if profits are to be reported on a product line basis. There is
nonetheless a considerable amount of detail called for by the OECD text,
which makes a contribution to that "transparency" which has been often
suggested.

The provisions on competition reflect policies familiar to those
knowledgeable in either American antitrust law or Articles 85 and 86 of
the Rome Treaty. The generality of some of the phrases, such as the ad~

monition to "refrain from actions which would adversely affect competion

in the relevant market by abusing a dominant position of market power,"
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and certain of the examples of such abuse, such as "anticompetitive
abuse of industrial property rights,” have caused some concern to MNCs.

The financing guideline is one which is susceptible to highly sub-
jective interpretation =-—- that in managing their activities, MNCs should
"take into account the established objectives of the coun;ries in which
they operate regarding balance of payments and credit policies.” By way
of contrast, Annex I of the Report on the First Session of the UN Com-
mission (E/5655, E/C.10/6) lists as one of the areas of concern of the
Group of 77, "Excessive outflow of financial resources from host coun-
tries due to practices of TNCs and a failure to generate expected for-
eign exchange earnings in the host country.” Thus, the Commission has
proposed a standard of conduct in regard to the effect of the MNC on the
balance of payments much different from that of OECD.

The taxation guideline refers both to the furnishing of information
necessary to calculate taxes correctly and refraining from use of "par-
ticular facilities available to" MNCs "such as transfer pricing which
does not conform to an arms-length standard, for modifying in ways con-
trary to national law the tax base on thch members of the group are as-
sessed.” Transfer pricing ié, of course, one of the topics most dis-
cussed in other foruﬁs, both national and international. It reflects a
common concern —— that artificial pricing may deprive one government or
another ot its rightful share of the profit base on which taxes might be
levied. Because of accounting difficulties and complexities, and be-
cause of company practices which may have been established with no pur-—
pose other than convenience in mind, it is also a topic of only illusory

simplicity.
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The guidelines also contain rather detailed provisions on both Em-
ployment and Industrial Relations and on Science and Technology. The
one attempts to set up principles essential to good labor relations and
to collective bargaining; the other seeks a compromise between the ac-
tivities of MNCs and the policies of nations "to the fullest extent pos-
sible"” and "with due regard to the protection of industrial and intel-

lectual property rights,” the rapid diffusion of technologies.

To a large extent, the technique of providing timely and relevant
information and reports will assist in avoiding not only conflicts be-
tween MNCs and governments, but also between national governments. Such
conflicts are not likely to be eliminated. The competing interests are
both numerous and important. One MNC competes with another. Labor,
even within national boundaries, has diverse objectives: one sector
will suppori a liberal trade policy, while another will find good reason
to oppose it. Consumers and environmentalists may be opposed to
strongly-held labor views. National governments seek to benefit their
own constituencies. Philosophies may differ: some labor organizations
see much benefit in co-determinism; others see it as a device for reduc-
ing the bargaining strength of labor. The list of such resources of
conflict is long. But the informational and reporting approach, com—
bined with an open and continuing forum for discussion and conciliation,
offers good hope for a maximum degree of useful harmonization.

Both the OECD and the UN Commission represent attempts to establish
uniform norms for the activities of MNCs. Were either code to be suc-
cessful, it would establish, at least within the area of its jurisdic-
tion, a generalized standard. In the case of OECD, the standard is rea-

sonably well articulated; in the case of the Commission, the schedule
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calls for discussion of such a standard only during the 1978 meeting of
the Commission. OECD, while it does not set up any authoritative mecha-
nism for either interpretation or dispute-settlement, does provide for
frequent consultation and inquiry into the manner in which the code is
operating. What sort of supervisory or other mechanisms may be suggest-
ed by the Commission remains to be seen. In each case, examination of
the results of a code will be aided by the existence of a permanent and
competent staff.

The only way to make such a code on multinational corporations ob-
ligatory would be the conclusion of a treaty. However, in order to be
meaningful, any such treaty would have to be adhered to by at least the
USA, EEC, Canada, and Japan, as well as by the leading socialist and de-
veloping countries. Given the very conflicting areas of concern indi-
cated by the Group of 77 to the Commission on Transnational Corpora-
tions, it seems hopeless to draft a treaty which would obtain the re-
quired world-wide approval.

While voluntary compliance with a code of conduct, on the other
hand, may not have the legal weight of such a treaty; in practice, as
Seidl-Hohenveldern points out, a voluntary code may be effective.

"~ OECD has provided quite a machinery in order to ensure at -

least a certain measure of compliance with these rules. Any

alleged violation of the OECD Guidelines may be discussed be-

fore OECD panels to be established for that purpose. Again,

these measures remain below the expectations of the Developing

Countries, which want binding rules, protected by enforceable

sanctions against any violation of such rules. By comparison,

the adverse publicity gained by a hearing before an OECD panel

of inquiry appears to be a very mild measure indeed. Yet, ex-—

perience with other OECD panels shows that such hearings are a

quite efficient way to ensure effective compliance with rules

edicted by OECD. Thus a meeting of minds along these lines

will in all likelihood give much more to Developing Countries

than they could ever hope to obtain by adamant adhesion to
their original very far-reaching demands. Let us hope that
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all interested countries will gradually come to see these
points.29

Many of the precepts basic to the OECD code are anathema to the ma-
jority of the Commission. There are many differences in point of view
among the OECD members; yet they are slight compared to those which ex-—
ist between the members of the UN Commission. Essential to an under-
standing of those latter differences 1is recognition of the fact that the
concept of a balanced code which is fundamental to the OECD documents is
not accepted by the majority of the Commission. In the view of the
Group of 77, articulated clearly throughout the debates, the code is to
be one element in a re-orientation of the terms of international trade
and investment, within the concepts of the New International Economic
Order. It is therefore regarded as an instrument for rectifying, not
achieving, a balance —— a balance which is believed to ha&e been and to
be unjust to developing nations. If, as this suggests, the objective is
to enhance the negotiating power and improve the bargaining position of
the developing nations, "balance” within the four corners of the code is
logically irrelevant at best and harmful at worst,

Whatever the merit of these assumptions or this logic, that a code
must be balanced is a basic tenet of those nations roughly defined as
the OECD group. In the circumstances, and given the disputatious char-
acter which, in the United Nations, has attached to even such a phrase
as "in accordance with principles of international law,” it might seem
that little advance toward either unification or harmonization of law as
it applies to MNCs will emerge from the Commission's labors.

The basic Western position on code of conduct negotiations in the
UN Commission on Transnational Corporations, in UNCTAD and in any other

organization involved in international investment issues, has long been
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based on the following basic premises: (1) that all codes be voluntary
in nature; (2) that all codes provide for obligations and responsibili-
ties for both companies and governments; (3) that the firms covered in-
clude those of private, mixed and public ownership; (4) that governments
not discriminate against MNCs in favor of national companies or vice
versa; and (5) that standards of international law govern all commercial
dealings.

The Guidelines section of the Declaration was the most difficult to
negotiate. The United States was the strongest, but by no means the on-—
ly, advocate of voluntary rather than mandatory guidelines, The deci-
sion to call these principles "guidelines” rather than a code reflects
the essential point that they are only suggestions to member nations and
their corporations. The Guidelines do not change existing laws nor do
they add a single new one,

The Guidelines were designed in such a way as to insure that they
would not introduce distortions into the flows of intermational trade,
either in the treatment given by national governments to multinationals
or in the competition among multinationals. This raised such issues as
equitable laws on national disclosure of information and consistent
standards of corporate conduct to be applied by all companies in all
circumstances, These problems had to be resolved in such a way as not
to inhibit the growth of multinational corporations which the OECD mem-
bers consider to be valuable tools for continued international econoumic
expansion.

Each company may voluntarily decide whether to adhere to the stan-
dards of conduct of the Guidelines or to ignore them; there is no re-

quirement to sign on and no official list of subscribers will be
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maintained. The Guidelines recognize different territorial conditioms,
varying product mixes and the diversity in corporate structures. There-
fore, each company is allowed to decide for itself how to apply the
standards in light of its own circumstances, keeping in mind that this
must be accomplished in the context of local laws, regulations, and cus-
toms.

Since the Guidelines are voluntary, critics of the OECD effort
question whether this effort will make any appreciable difference in the
behavior of multinational corporations or host countries. Yet in the
United States, for example, both the State Department and such business
and industry groups as the United States Chamber of Commerce, the Na-
tional Association of Manufacturers, the USA-Business and Industry Ad-
visory Committee to the OECD, and the United States Council to the In-
ternational Chamber of Commerce have all urged their members =-- through
meetings, publications, letters, and discussions —-— to seriously con-
sider the Guidelines as a "constructive and balanced attempt to resolve
some of the present and potential difficulties related to international
investment,” and make a "significant effort to promote widespread under-
standing” of the Guidelines. .

The long history of attempts to negotiate codes of conduct,
stretching back at least to the abortive Charter of the International
Trade Organization, in 1948, indicates that while general codes of broad
application are extremely difficult to agree on, understandings of more
limited scope have often been worked out, formally or informally. Thus,
while fundamental questions of the allegedly extraterritorial applica-
tion of antitrust laws remain unresolved, practical arrangements, like

the consultative procedures which have long been in effect between the
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United States and Canada, or within the Restrictive Business Practices
Committee of the OECD, have very substantially mitigated if not elimi-
nated actual cases of conflict.

Another ameliorating factor has been the gradual harmonization in
fact, sometimes without formal agreement, between national laws. Thus,
development of doctrine under Articles 85 and 86 of the Rome Treaty and
the United States Sherman Act have substantially narrowed differences,
In another area, the inflow of foreign direct investment capital has re-
sulted in the proposal of legislation which would regulate such invest-
ment and, in some cases, prohibit it.

What these bodies may discuss, propose or approve in terms of MNC
codes, guidelines, or other measures, may serve in whole or in part as
models for national legislation to be adopted as binding law by home and
host governments. Furthermore, public opinion throughout the world will
be strongly influenced by the actions and decisions taken by these orga-
nizations, as witnessed by several recent moves undertaken by the World
Health Organization which impact the operation of several MNCs.

On the other hand, such codes can often have a reverse effect by
imposing obligations and controls on governments as well. This balanc-—
ing of responsibilities is an integral part of the OECD's international
investment package, and many MNCs have already been active in promoting
it. In addition, involvement by MNCs in the deliberative process could
be useful in the shaping of constructive proposals to serve their own
enlightened self interest,

For all the theoretical hopes and dreams pinned on the MNC codes of
conduct as an implement for accommodating global society's changing

social, economic, and political character, a closer evaluation of one
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specific issue —-- that of antitrust -—- will exemplify many of the im-
’ plied technicalities. For this purpose the Competition section of the
OECD Guidelines will be analyzed.

The Competition Guideline contains three substantive paragraphs and
one procedural paragraph. Generally speaking, Paragraph 1 condemns
abuses of dominant position of market power, Paragraph 2 concerns verti-
cal restrictions imposed on purchasers, distributors and licensees, and
Paragraph 3 concerns participation in unlawful cartels and restrictive
agreements. Paragraph 4 exhorts multinationals to consult and cooperate
with antitrust enforcement authorities, with the most important aspect
being the clause concerning provision of information.30

While several attempts to formulate common competition principles
or international codes have been made in the past,31 the Competition
Guideline of the OECD Guidelines is the first such effort to gain ap-
proval by an international body. It must be viewed against the histori-
cal background of a substantial increase in foreign antitrust legisla-
tion since World War II, notable in the Common Market,32 West Germany,33
and the United Kingdom.34

Multinationals face a growing and sometimes conflicting prolifera-
tion of competition rules and enforcement policies. This situation is
complicated by the demand of LDC's for international regulation of re-
strictive business practices and transfers of technology. For example,
the UNCTAD Group of Experts on Restrictive Business Practices35 is pres-—
ently studying, inter alia, the formulation of a model antitrust law for
LDC's.36 The OECD has also been active in the restrictive business
Practices area., Recommendations for voluntary consultation and coopera-
tion among antitrust officials have been issued37 as well as reports on
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various antitrust topics, such as refusals to deal,38 market power,39
and patent and license restrictions.%0 The OECD Committee of Experts on
Restrictive Business Practices’! was also responsible for the Competi-
tion Guideline. The result was the formulation of a very broad state-
ment of principles whose exact content and application may be quite dif-
ficult for multinationals endeavoring to follow the Competition Guide-
line to determine.

This difficulty is compounded by the fact that the OECD does not
now contemplate publication of a legislative history of the Competition
Guideline which would certainly aid in its interpretation. However,
some of that history is known. Of particular significance, the Working
Party of the Committee of Experts on Restrictive Business Practices sub-
mitted its draft of the Competition Guideline subject to a number of
reservations,%3 First, the Competition Guideline does not imply that
multinationals engage in restrictive business practices, or that such
practices are more prevalent among multinationals than among national
companies, or that multinationals are more of an anti-competitive
force. 44 Second, standards of behavior dealing with difficult legal and
economic concepts such as "abuse of market power™ do not provide simple
rules for business executives, and such concepts have been given real
meaning only through interpretation by competent tribunals or some other
body.45 Third, the Working Party had not yet concluded that standards
of behavior or guidelines were the best approach for eliminating those
restrictive business practices which multinationals do engage in.46

The primary purpose of the OECD Guidelines is to ensure that the
operations of multinationals are in harmony with national policies. The

purpose 1is not to create a multinational code of conduct, nor is it
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necessarily, or primarily, intended to harmonize the competition laws of
OECD member countries. Although many of the principles invoked in it
are based to some extent upon rules which have evolved in the Common
Market and certain OECD member countries, notably the United States and
West Germany, the Competition Guideline does not simply reflect existing
national antitrust laws. It is more a recital of certain antitrust con-
cepts articulated in sufficiently broad terms so as to permit OECD mem-—
ber countries to interpret them consistently with their respective na-
tional policies. Thus, multinationals must continue to emphasize com—
pliance with national rules, and should not view the Competition Guide-
line as a surrogate. They should expect, however, that these national
laws might be influeﬁced by the OECD Competition Guideline.

Given the substantial differences among OECD member countries to-—

ward competition policy,47

it remains to be seen how much specific guid-
ance the Competition Guideline can provide to multinationals. Some
clarification may result from the eventual use of the consultation pro-
cedure established under the Declaration.*8

Because of the generality of language, the Coﬁpetition Guideline is
not intended to be applied so as to judge or evaluate particular busi-
ness practices of specific multinationals. In other words, multination-
als should view the Competition Guideline not as a code or statute ap-
plicable to a particular arrangement or business practice, but rather as
an expression of areas of antitrust concern to OECD member countries.

Before discussing each specific provision of the Competition Guide-
line, three other general comments should be made. First, the singling
out of multinationals for separate treatment, as contrasted with purely

domestic entitites, may not be entirely appropriate in the competition

30




area. Those antitrust principles for which there is the greatest ac-
ceptance rest on economic and sociopolitical premises of competition be-
tween all business entities. Therefore, it is questionable whether a
distinction should be made, for antitrust purposes, on the basis of
whether a business entity, either privately or government-owned, is
"multinational” or not. One result of such a distinction could be to
Place multinationals at a competitive disadvantage vis—a-vis purely do-—
mestic traders and producers, This possibility is somewhat mitigated by
Paragraph 9 of the Introduction to the Guidelines which states that:

The Guidelines are not aimed at introducing differences of

treatment between multinational and domestic enterprises;

wherever relevant they reflect good practice for all. Accord-

ingly, multinational and domestic enterprises are subject to

the same expectations in respect of their conduct wherever the

Guidelines are relevant to both.

The Competition Guideline should be read in light of that paragraph.

The second comment concerns the possible invocation of the Competi-
tion Guideline by non-OECD members, notably LDC's. For example, a de-—
veloping country might informally invoke or refer to the Competition
Guideline when objecting to the business conduct or policy of a multina-
tional. While technically speaking the Guidelines apply only to those
operations of multinationals which are within the OECD member countries,
or at least the twenty-three member countries which signed the Declara-
tion, there is nothing to prevent an LDC from saying to a multinational,
"You are violating your voluntary Guideline.” A multinational faced
with such an informal invocation of the Guidelines, as contrasted with
the formal promulgation of the Guidelines as national legislation,

should point out the limited nature and inherent difficulties of the

Competition Guideline and that the Guidelines comprise part of a broader
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package which also deals with non-discriminatory treatment of foreign
investment incentives and disincentives.

The ambiguous and broad language of the Competition Guideline, to-
gether with the unfamiliarity of many Third World officials with Western
antitrust concepts, could raise difficult problems for multinationals
should Third World countries attempt to use the Competition Guideline to
pressure multinationals doing business in their countries, Moreover,
the absence of any enforcement mechanism or procedural safeguards under
the OECD Guidelines could magnify those problems. In a sense, the
"voluntary"” nature of the Guidelines could be a double-edged sword when-
ever the Guidelines are informally invoked by a developing country.

That is a possible danger; whether or not it is a significant one re-
mains to be seen.

The third general comment is that the fundamental question remains
as to whether the Competition Guideline can be applied, or is even com-
prehensible, in non-market or centrally-directed economies. Indeed,
state intervention frequently alters the underlying premises and condi-
tions of the competitive process which exist in the so-called market
economies. Such state intervention exists to an even greater extent in
the international trade area where balance of payments policy, national
security concerns and protectionist policies, to name only three exam-
ples, frequently modify and override competition policies. Since the
Guidelines apply only to companies engaged in international trade, it is
questionable to what extent the Competition Guideline can or will be in-
terpreted with any degree of consistency.

Moving to the Competition Guideline itself, the opening language

states that "enterprises” should conform "to official competition rules
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and established policies of the country in which they operate ce. h9
There are several problems here. It is not clear what "enterprises" are
included. The crucial factor is multinational or transnational opera-
tions, whether or not those operations are through subsidiaries or
branches. Questions of coverage do exist., For example, it is doubtful
whether the mere licensing of foreign patents or participation in for-
eign joint ventures would bring a U.S. firm within the meaning of this
term. There is also the question whether the term "enterprise,” refer-
ring to a global entity such as a parent and subsidiaries, will make a
parent responsible for all its>subsidiaries and vice versa. Introduc-
tory Paragraph 8 of the Guidelines states that they "are addressed to
the various entitites within the multinational enterprise ... according
to the actual distribution of responsibilities among them «e..90 For
example, a U.S. parent and its wholy-owned subsidiary in West Germany
may be treated as a single "enterprise” under the Guidelines and each
may be held accountable for the actions of the other with respect to
their observance. This becomes especially important with respect to
Paragraph 4 of the Competition Guideline which exhorts, inter alia, co-
operation with antitrust enforcement officials, particularly with re-
spect to disclosure of information.2l Thus, a U.S. parent may be asked
to provide documents located in New York to officials of the German Car-
tel Office as part of an investigation of a German subsidiary. Under
U.S. and Common Market law a parent and its Subsidiaries are considered
under certain circumstances a single unit, While the U.S. case law is
not entirely clear, the determining factor for single treatment m;ght be
described as "control"” by the parent of the subsidiary.52 While Intro-

ductory Paragraph 8 of the Guidelines does not expressly adopt the
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"control" standard, it offers no substitute standard and a U.S. company
might employ the "control” test at least as a rule of thumb. Had such a
principle been in effect, the Rhodesian experience might have been quite
different (See Chapter 11).

There is also some inconsistency or at least tension in the opening
language of the competition guidelines between treating the entire mul-
tinational operation as a single unit and requiring that the multina-
tional, viewed as a single unit, conform "to official competition rules
and established policies of the countrigs in which [the whole unit]
operates e "33 It is somewhat difficult to see how the multinational
enterprise as a single unit can be expected to conform to what are often
conflicting national laws and policies in the competition area. In many
instances, separate parts of the multinational may be compelled to fol-
low conflicting laws and policies of the different national jurisdic-
tions in which they operate.

bThis inconsistency or tension in the opening language of the Compe-
tition Guideline points up the probable purposes underlying the Guide-
line's treatment of a multinational enterprise as a single unit, which
are twofold: (1) to facilitate antitrust investigations of local activ-
ities by fostering the obtaining of information from foreign parents and
affiliates; and (2) to place "responsibility" on parents for nonobser-
vance of the Competition Guideline by subsidiaries and affiliates.

Since the Guidelines are voluntary, are without binding 1eg;l effect,
and are not to be applied to evaluate the particular conduct of a spe-
cific enterprise, the nature and gravity of such "responsibility" is

quite unclear.
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Two final points should be noted about the introductory clause of
the Competition Guideline. First, the term "enterprise” includes any
form of commercial activity, e.g., individual, partnership, corporation.
Second the clause emphasizes that existing national competition laws
take precedence over the OECD Competition Guideline.

Paragraph 1 of the Competition Guideline deals with the abuse of a
dominant position.54 The general concept of "abuse of a dominant posi-
tion” by a single firm reflects well settled antitrust law in the Common

Market and is roughly analogous to the American concept of "monopoliza-
tion" under Section 2 of the Sherman Act.?? Paragraph 1 contains three
conditions: There must be a "dominant position of market power,"” abu-
sive conduct, and an adverse effect on competition in the relevant mar-
ket, Since Paragraph 1 is derived primarily from Article 86 of the
Treaty of Rome,56 it is instructive to look at the Common Market's in-
te?pretation of an "abuse of a dominant position" in order to ascertain
what the OECD language might mean.

Three cases may be cited. First, a U.S. manufacturer with a world-
wide monopoly of a raw material necessary for the production of medicine
discontinued selling the raw material to an Italian customer, with whom
it was competing, or was about to compete, in the sale of an end prod-
uct. This also could be described as a supply squeeze by a vertically
integrated monopoly. It was held to be an abuse of a dominant position
because of the monopoly's refusal to deal. >’ Second, a U.S. manufac-
turer holding through European subsidiaries a dominant position in the
German market for certain types of metal cans acquired a competing manu-
facturer. The horizontal acquisition was held to be an abuse of a domi-

nant position.58 Third, and most important, a U.,S. banana producer was
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held to have abused its dominant position by engaging in the following
practices: charging different prices (30 to 50 percent differentials)
in different countries for equivalent transactions without objective
justification; imposing resale restrictions; and charging "unfair" or
"excessive" prices.59 Unduly high or excessive prices standing by them-—
selves probably would not constitute a violation of Section 2 of the
Sherman Act. Such prices might be used as evidence of monopoly power;
yet, in themselves probably would not constitute abusive or bad conduct
which gives rise to monopolization.60

There is, however, a similar basis for such interpretations in the
American municipal regime. As described in Chapter 2 of this work,
Rockefeller's model for abuse of a dominant position to achieve monopo-
lization provoked the initial imposition of the Sherman Act, and his
tactics are still effective today. BP, as another example, marked her
official entry into the American market by running into antitrust prob-
lems before she even concluded the merger with SOHIO (See Chapter 9).

While Paragraph 1 of the Competition Guideline closely parallels
Section 2 of the Sherman Act, substantial differences exist bhetween
them. Perhaps most importantly, Paragraph 1 is at first glance much
narrower in its coverage than Section 2 in that the former does not ap-
ply until an enterprise has already achieved a "dominant position” and
has thereafter abused it,6l On.the other hand, Section 2 prohibits con-—
spiracies or attempts to attain a monopoly or domlnant position. For
example, U.S. courts have found a violation of Section 2 where a company
engaged in "predatory” or "exclusionary" practices even where that com-
pany had a small market share well under what could be considered monop-

oly power or a dominant position within a relevant market , 62
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On the other hand, the European concept of "dominant position"” may
be more flexible with less emphasis on market share percentages than is
the case with the American concept of "monopoly power" which.usually im-
plies at least a 60 or 70 percent market share in addition to abusive
conduct. By contrast, the Common Market has placed less reliance on
market share percentages in establishing a dominant position under
Article 86 and has frequently relied upon other factors such as access
to financial resources,63 raw materials and consumer markets,64 geo-—
graphic spread of output,65 and technological predominance.66 Reliance
on such factors could result in the finding of a dominant position even
though a firm's market share is well below the threshold figure under
U.S. antitrust law., Similarly, under German antitrust law a dominant
market power is rebuttably presumed where a single firm has only one-
third of the market.®’ Thus, multinationals might anticipate that other
OECD members might take a broader and stricter view of "dominant posi-
tion” than that generally given "monopol? power” under Section 2 of the
Sherman Act. It would seem that each of the Seven Sisters rum the risk
of being declared to be in a dominant position in some markets merely by
definition rather than percentage share of the market.

Other questions also remain unanswered under Paragraph l. For ex-
ample, must the dominant position exist in the same market where compe-
tition is adversely affected? Could France, for example, justifiably
invoke Paragraph 1 against a U.S.-based multinational which holds a
world-wide dominant position in the manufacture of a product and discon-
tinues selling to a French dealer, where the manufacturer has only 5
percent of the market in France?8 There is also the question whether

independent enterprises can be grouped together in order to demonstrate
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a dominant position, i.e., the case of a "shared monopoly”. This con-
cept has been rejected under U.S. antitrust law,®9 but has been accepted
in some OECD countries, notably West Germany.7O

The concept of "abuse" in Paragraph 1 appears to parallel the U.S.
monopolization concept of "predatory”, "exclusionary"”, or otherwise
anti-competitive or unfair business conduct.’l A U.S.-based multina-
tional that is not engaged in conduct which would constitute actual mo-
nopolization under U.S. antitrust laws can be somewhat secure that it is
not committing an "abuse"” under Paragraph 1 as that term may be inter-
preted by other OECD nations. There are some very significant excep-
tions, most of which concern either high or excessive prices or differ-
ent prices to purchasers in different countries.

Five examples of abuses of a dominant position are set out in Para-
graph 1. The 1list should not be considered exhaustive, since Articles
85 and 86 of the Treaty of Rome give examples, and they are not consid-
ered exhaustive.’2

Paragraph 1(a) concerns anti-competitive acquisitions and is based

primarily on the Contigggpal Can case in the Common Market which held

that the acquisition of a competitor by a holder of a dominant position
constituted an abuse.’3 U.S. law is much broader in that it prohibits
mergers which may merely lessen competition in the future; a dominant
position is not needed to invalidate the merger.74 The efficacy of
Paragraph 1(a) is highly doubtful for several reasons. First, municipal
policies toward merger coatrol differ radically among even the OECD mem-
Vber countries. /3 Moreover, where a country imposes merger controls on
competition grounds, the question whether an acquisition is "anti-

competitive"” is a very complex one which cannot be answered in the
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abstract and which likely would be answered in varying ways by different
nations. /0 Second, many OECD countries already screen foreign takeovers
or acquisitions of domestic firms.’’ Compliance with the formal, or as
in the French case informal,78 conditions for government approval of a
foreign takeover will take precedence over the OECD Competition Guide-
line. Thus, Paragraph l(a) offers little or no guidance to multination-
als contemplating an acquisition in an OECD country.

Paragraph 1(b) concerns predatory behavior toward competitors and
reflects a generally accepted principle which on its face is consistent
with U.S. antitrust law. The generality of the language, however, may
permit wide divergencies of interpretation. Nonetheless, Paragraph 1(b)
reflects existing U.S. antitrust law. The problem is that there is sub-
stantial controversy surrounding the "predatocy" nature of some prac-—
tices. For example, 1n many situations it is not clear whether pricing
is "competitive" or "predatory".79 There is also the question whether
business activity harmful to a competitor should be proscribed when
there is no apparent or short-run harm to competition and consumers ., 80

Paragraph 1(c), which concerns unreasonable refusals to deal, is
also largely consistent with existing U.S. and most other antitrust
laws.8l The main question under Paragraph 1(c) is whether it prevents
exclusive disitcibutorships, as well as refusals to license patented or
unpatented technology, trademarks, copyrights and other industrial prop-
erty., It would seem likely that it does not, since the Common Market
has specific rules on exclusive distributorships.82 Including token in-
dependents as appeasement in such joint ventures as the Iraq Petroleum
Co. (Chapters 4 and 7) and Alyeska (Chapter 9) might be considered re-

fusals to deal.
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Paragraph 1(d) concerns the anti-competitive abuse of industrial
property rights. The extreme generality of this provision prevents it
from providing any meaningful guidance in this highly complex area of
antitrust and industrial property law. While most antitrust laws pro-
hibit specified licensing and other érrangements on certain grounds,
>municipal rules vary and conflict to such a degree83 that at the present
time multinationals should look to them rather than to this guideline.
Paragraph 1{d) is highly important, however, not as a Guideline, but
rather as a signal that many countries are and will be taking a harder
antitrust look at the use of industrial property rights.

Paragraph 1(e) is one of the most important. It can be best under-—
stood as having two separate clauses, each 6f which covers different
types of pricing practices by a firm with a dominant position: (1) dis-
criminatory orvr unreasonably\differentiated pricing; and (2) anti-
competitive transfer pricing. The prohibitions in each clause raise po-
tentially serious problems for multinationals.

The first clause deals with discriminatory, that is, unreasonably
differentiated, pricing. However, it is unclear whether this clause re-
fers to price discrimination among purchasers within a single country, a
Robinson-Patman type provi'sion‘;84 or to price differences between or
among different countries, a Chiquita (United Brands) situation;85 or to
the selling or dumping of goods in one country at a price below the fair
market value in the country of manufaciure.8® In view of the concern in
the Common Market regarding differences in pricing of the same goods in
differeqt countries, it would seem likely that the second category is
intended. The activities in the East Texas oil fields (Chapter 5) exem-—

plify the dangers inherent in price cutting.
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This part of Paragraph 1(e) seems to reflect the European rather
than the American concern. But the remedy of ordering a roll-back of
prices or of setting maximum prices which was adopted by the European887
is rejected in the United States as an antitrust remedy.88 Price-
fixing, although a hotly debated issue during the Roosevelt Era, was
never passed into law in America (See Chapter 6). A U.S.-based multina-
tional with a dominant position which sells the same product in differ-
ent countries at substantially different prices must be prepared to face
the possibility of complaints under Paragraph 1(e).

The second clause of Paragraph 1(e) deals with pricing transactions
between affiliated entities., Here again, the concerns underlying the
guideline are mainly European and not American. The provision is appar-
ently intended to reach two marketing situations. The first is "subsi-
dization” whereby higher profits obtained elsewhere permit a particular
subsidiary or affiliate to engage in local below—cost pricing to géin
entry or increase its market share.89 The second is discrimination by a
vertically integrated multinational against independent retailers in
favor of company-owned outlets, 90

The former, if it consisted of below-cost pricing, would probably
be unlawful in the United States, but it is far less clear whether it
would be unlawful in the absence of other illegitimate practices.91
OECD concerns in this area must be seen against the background of a more
vocal Third World concern with the transfer pricing of multinationals 9?2
The provision should be understood, then primarily as an expression of
growing concern with such pricing practices on the part of certain OECD
member countries and the Third World concern with transfer pricing. It

is doubtful, however, whether transfer prices ordinarily implicate
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antitrust policies —- unless there is a classic price squeeze situation
—— rather than taxation, customs and other municipal policies.

With regard to discrimination by vertically integrated firms, U.S.
law does not generally require such firms to sell their products to in-
dependent retailers at exactly the same price as they charge company-
oﬁned retail outlets.93 An interpretation of Paragraph l(e) which re-
quires such uniformity would be a significant departure from U.S. anti-
trusﬁ law.

Paragraph 2 concerns vertical restrictions imposed on downstream
purchasers, distributors, and licensees.9%% A dominant position or mo-
nopoly need not exist in order for Paragraph‘Z to apply. However, un-
like U.S. or Common Market law, no conspiracy or concerted action is
necessary.95 The expressions "freedom to resell, export, purchase" and
"to develop their operations"”, together with such concepts as "trade
conditions” and "sound commercial practice"” have no clear meaning in the
antitrust field. Given these ambiguities, together with the breadth of
the exeptions of conditions, it is doubtful whether this paragraph will
provide a great deal of practical guidance beyénd calling attention to
certain concerns of foreign countries.

The primary concern underlying Paragraph 2 is with restrictions on
exports and re—expocts imposed on local licensees, distributors and
other resellers.%6 Common Market and developing countries are particu-
larly sensitive about such restrictions. Paragraph 2 could be inter-
preted as going beyond U.S. antitrust.law or perhaps as being contrary
even to other U.,S. laws such as the Trading With the Enemy Act .97

Joint ventures appear to be excluded and restrictions on subsidi-

aries should be not covered in view of the legislative history of this
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provision which in an earlier form covered "competitively important,
wholly-owned subsidiaries.”98

The phrase "freedom to ... purchase" is apparently intended to
cover tie-ins and should not be interpreted as imposing an obligation on
multinationals to sell to whoever demands. Given the broad language and
enumerated conditions, Paragraph 2 cannot be expected to provide much
practical guidance with respect to tie-in arrangements; it is more an
expression of OECD concern about the imposition of tie-ins upon unwill-
ing purchasers and licensees. As the emphasis is on "freedom" of pur-
chasers and licensees to resell, etc., the Paragraph is apparently not
directed to restrictions voluntarily entered into.

International and domestic cartels are the subject of Paragraph
3.99 This is a significant declaration by twenty-three industrialized
nations accepting U.S. antipathy to cartel arrangements such as price-
fixing, division of markets, allocation of customers and limits on pro-—
duction. Like Section 1 of the Sherman Act and Article 85 of the Treaty
of Rome, concerted action or a conspiracy is required.loo

While the general condemnation of cartels in Paragraph 3 raises no
particular problems for U.S.-based multinationals, its language raises
two points worthy of comment. First, earlier drafts which barred "coop-
eration" with cartels or restrictive agreerﬁentslo1 raised fears that
presumably innocent activity, such as mere purchasing from a cartel,
might be covered by the Guideline. “Cooperation” was replaced by the
phrase condemning actions “"purposely strengthening the restrictive ef~-
fects" of cartels. While this amendment certainly removes mere purchas-—
ing from a cartel as a proscribed action, it does not remove all doubts

concerning a situation where a multinational is compelled by a foreign
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government to participate in or aid a nation-state cartel, like OPEC.
For example, a foreign government compulsion defense to an antitrust
claim exists under U.S. law.102 The final qualifying clause relating to
cartels which "are not generally or specifically accepted under applic-
able national or international legislation" raises many questions and is
subject to a plethora of interpretations.

Paragraph 4 concerns consultation and cooperation.lo3 This final
paragraph is unique in being the first international guideline or state-
ment of principles to include a procedural provision. The apparent con-—
cern is that enforcement of antitrust law with respect to multinationals
is hampered by the refusal of parent companies to provide information
demanded by investigators.

Exactly what consultation and cooperation entails is unclear. The
scope, however, is broad. Parents and subsidiaries are treated as a
single unit and the Guideline can be interpreted to require cooperation
and the provision of information to any nation "whose interests are di-
rectly affected” even though the multinational has no subsidiary or
branch there. It also is not at all clear what is meant by "safeguards
normally applicable in this field." It is doubtful whether such safe-
guards exist.

In summary, the Competition Guideline is not a multilateral code of
conduct reflecting the existing antitrust legislation and policies of
OECD member countries. Rather the Competition Guideline should be
viewed by multinationals as identifying those areas of antitrust concern
which are shared by OECD member countries. Despite these shared con-—
cerns, the generality of the Competition Guideline will permit each OECD

member country to impart a content to the Guideline consistent with its
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own municipal policies. Multinationals should continue, therefore, to
emphasize compliance with municipal antitrust rules and policies and
should not treat the Competition Guideline as a surrogate.

This does not mean, however, that the Competition Guideline will
have no practical significance. First, the extensive work which went
into the formulation of the Competition Guideliné, its acceptance by the
OECD member countries, and the consultation procedures may very well
move OECD member countries and, perhaps more importantly, their anti-
trust officials toward stronger and more pro-competition national poli-
cies and enforcement. The educational effect of the increasing exchange
of information and views among officials can be a real and substantial
one. Such a movement toward stronger antitrust enforcement can certain-
ly occur even without a "harmonization"” of municipal laws in the formal
or technical sense,.

Second, it can be expected that Paragraph 4 of the Competition
Guideline and the consultation procedures of the Guidelines generally
will themselves encourage greater cooperation among national enforcement
officials. For example, multinationals should contemplate that Para-
graph 4 will be invoked by national authorities in order to facilitate
investigations of local activities by seeking informations from foreign
parents, subsidiaries and affiliates. More specifically, Paragraph 4
may result in increased pressure on multinationals to disclose informa-
tion to enforcement officials pursuant to antitrust investigations and
actiouns.

The theory of antitrust policy is that certain kinds of restraints
are undesirable when they affect competition in some defined market.
This general premise applies to the Competition Guideline as well. It
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is clear that the Guideline is directed at and is limited to certain
kinds of effects which result from either collusive or predatory con-
duct. Furthermore, there is obviously a market notion in the Competi-
tion Guideline. It employs the concept of territoriality, analogous to
the Sherman Act, which limits U.,S. antitrust jurisdiction to acts af-
fecting the domestic or foreign commerce of the United States,104 or the
antitrust provisions of the Treaty of Rome.l05 The latter provisions
are not directed at export restraints that have no impact in the Common
Market., Their purpose is to encourage free trade within the Community,
and in a broader sense, to facilitate ﬁhe economic integration of the
Community. These provisions encompass extraterritorial conduct only
when that conduct has an impact within the Common Market. As a juris-
prudential matter, this is generally true of any particular municipal
law. Municipal laws are obviously limited to the extent that the juris-
diction of a given country is recognized by other countries.

The second problem is that, unlike other legislation, the political
history and the political setting of the Competition Guideline is un-—
clear, The Sherman Act had a political history in that it was enacted
as the result of a populist movement against trusts. 106 It also had a
legal history in the sense that, although the common law concept of re-
straints of trade was expanded in the Sherman Act, it also provided a
point of reference in case law.107 The Sherman Act also had an ethical
setting in that notions like predatory behavior toﬁard competition were
developed as a model against which certain kinds of restraints and their
effects could be measured.

The motivation behind the provisions of the Treaty of Rome is also

known. It was to encourage the growth of trade within the Common Market
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and to facilitate the economic integration of the nations of the Commu-
nity.108 The municipal laws of a number of Third World countries which
focus on issues like technology transfer also have a political base in
that they are attempting to encourage the self-sufﬁiciency of local en-
terprises, discourage restraints on their export capability, and the
like. The political purpose and the political setting of the Competi-
tion Guideline, however, is much less clear.

The third problem with the Competition Guideline is that it con-
tains some very sweeping phrases and no process by which concrete mean-
ing can be given to them. The Treaty of Rome aﬁd Sections 1 and 2 of
the Sherman Act also contain some very broad language, but in those laws
there is at least the comfort of knowing that there is a developing body
of case law for guidance. It would appear then, that the Competitionm
Guideline is not law, but a "brooding omnipresence in the sky" in the
words of Justice Holmes,109 just as the Sherman Act came back to haunt
the very companies which supported its passage.

Thesa observations lead to one empirical note with regard to how
multinationéls might use the Competition Guideline. To the extent that
companies have municipal antitrust compliance procedures, they will look
to the Competition Guideline fairly late.

For companies based in the United States, the internal review pro-
cess would first consider the body of law that has evolved as a conse-
quence of the Sherman Act. If the company has operations within the
Common Market, it then would consider the kinds of practices that have
been attacked, challenged or condemned in the case law under the Treaty
of Rome. If the company has an operation in Germany, obviously it would

look at German municipal law. Similarly, if the company has an
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operation in Argentina or Mexico, it would look at their provisions on
technology licensing, and so on. '

The Competition Guideline does not change this process. The inter-
nal review process should begin with those antitrust provisions which
have been enacted into law, to which sanctions are attached, on the
basis of which there will be a body of judicial interpretation, and
which can be evaluated in terms of their political and social purposes.

This does not mean that the Competition Guideline can be ignored.'
Perhaps a more appropriate way to look at it is that occasionally it
will shed some light on the direction in which municipal law will move.
It certainly may throw some light on the direction in which Common Mar-
ket law will continue to evolve. The Competition Guideline also may in-
dicate what in the way of municipal antitrust legislation may develop
over time in Third World countries, and may show how those countries
will interpret some of their existing laws. Therefore, the Competition
Guideline is a sort of checklist, albeit a supplemental checklist,

The Guidelines —- not just the Competition Guideline but the over-
all document —-- should be reviewed in historical perspective. Obvious-
ly, the world at large is engaged in a growing international dialogue on
the conduct of multinational companies. In this regard the Guidelines
are perhaps significant in terms of identifying trends, and to that end
are helpful in discerning the direction or movement of the law.

On the other hand, as has been documented, much of the basis for
the principles laid out in the Guidelines emanates from municipal law,
especially in the case of American antitrust law. The petroleum indus-
try is the obvious vantage point from which to view the MNC. Each of
the Seven Sisters, as individual units, dwarf every other MNC; yet, as
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an oligopoly, they present such an awesome magnitude of resources that
even Western governments find it difficult, if not impossible, to com-—
pete with such a cartel.

An examination of the Trans-Canadian Pipeline proposal, suggested
by the Canadian Government as an alternative to the Trans-Alaskan Pipe-—
line (TAPS) —-- the largest privately-financed construction project in
history -— shows that Canada, for example, lacked not only the technical
expertise, but also the financial capabilities to develop such a massive
project. Chapter 9 details the various alternatives to TAPS which were
considered and the financial and technical problems surmounted by
ALYESKA, the consortium of private companies formed for the express pur-
pose of designing, financing, building, and operating TAPS.

While the Alaskan investment would be impressive in and of itself,
it must be considered in conjunction with the global actions of these
mammoth enterprises, including the simultaneous development of the North
Sea and of virtually all other known petroleum reserves throughout the
world.

Having considered the size of the oligopoly, and realizing the ex-
tent of the world's dependence on oil, it follows that the American Gov-
ernment —— as home government to five of the Seven and host to the
others; as the only industrialized country unscathed by World War II,
and as such, the leading proponent of free enterprise; and as both the
largest producer and consumer of oil, herself -— should have developed
the most mature, sophisticated municipal regulatory systém with which to
foster such an industry. It stands to reason, then, that her body of
law would set precedents and become one of the main contributors to the

establishment of accepted general practice in unorganized world society.
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It is, therefore, important to trace the development of petroleum law in
America -— especially that of antitrust law -- from social, historical,
and ethical perspectives in the attempt to come to a workable solution
to the antitrust issue on a global scale,

Even Britain in the 1960s did not have the technical expertise or
the financial capabilities to develop her own indigenous oil in the
North Sea. Yet, British Petroleum would appear the ideal vehicle
through which to examine the overall developments of the industry. As
the sun sets on the British Empire, BP remains as one of the few great
remnants of that era, in that she still operates in over 130 countries
today. Not only was she the first great oil company outside America,
almost as old as Exxon herself, her global rank with Exxon and Shell to-
day is unquestioned. When she did enter the American market, in which
she controls 11 percent of the proven indigenous o0il and gas reserves,
she chose to do so through the auspices of the Standard 0il Company of
Ohio (SOHIO), a direct offspring of Rockefeller's great monopoly.
Steeped in the tradition of both common and international law, her con-
tributions to the industry in general, and specifically her influence on
American municipal law -- especially that of antitrust —-- was apparent
long before she actually entered the American market. BP's close histo-
ry of working relationships with the biggest of the American majors,
particularly in view of her British nationality, would appear to render
her a more objective observer, offering a slightly different slant in
her relationship with the U.S. Government as well.

It is her paradoxical relationship with her own part-owner home
government, however, which allows for exploration of the implications
inherent in a mixed economy such as Britain's.
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These various relationships are examined over an extended period of
time under diverse circumstances in order to fully analyze their syner-
gistic nature.

Therefore, this thesis utilizes an interdisciplinary approach to
international law in respect to multinational corporations and their
various symbiéﬁic relationships with states. The actual functioning of
MNCs in unorganized world society has been traced from social, histori-
cal, and ethical perspectives, the result of which indicates that MNCs
already exhibit a degree of at least quasi-~sovereignty in their dealings
in the international arena. As a result, the organized world society
should recognize MNCs as limited intermational legal personalities in
their own right and commence the process of defining what limits are in-
herent in their nature.

One of the more obvious definitional problems involves the concept
of sovereignity with its traditional implication of territory. The issue
of sovereignty over a state's own natural resources becomes inextricably
muddled when -— in practice —— MNCs exercise quasi-sovereignty over the
lands they own, lease, or for which they contract for mineral extraction
rights., In fact, the entire history of concession agreements —- usually
with states or state-owned corporations formed for the express purpose
of contracting with multinational corporations —-- indicates that such
sovereiguty is, in effect, negotiable, and bound by contract as an im-
plement of international law.

Such concession agreements involve state development in varying de-
gress and as such traverse the thin line dividing private and public in-
ternational law. Therefore, as Friedmann points out, corporations which

participate in international economic development agreements perform
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functions which pertain to the sphere of public rather than private in-
ternational law and this must be reflected in their legal status.llob In
many of these agreements, arbitration clauses accord equal status to the
governmental and private participants. The need for this treatment as
equals has been reflected recently in the provision made by the World
Bank—-sponsored Convention on the Settlement of Investment Disputes for a
conciliation and arbitration procedure between governmental and private
participants in investment transactions on a level of equality.111

The European Community treaties also give procedural standing equal
to that of governments to private enterprises and associations. Under
Article 33 of the ECSC, enterprises and associations have a right to ap-
peal against decisions and recommendations of the High Authority on the
grounds of legal violations of the Treaty. Under Article 173 of the BEC
Treaty, any "natural or legal person™ has a right of appeal against the
decisions, as distinct from the recommendations or opinions of the Coun-
cil and the Commission, provided that the decisions or regulation in
question is "of direct and specific concern.” 12

These, then, are the first steps of recognition of MNCs as interna-
tional legal personalities by organized international society. Another,
albiet less direct, indication of imminent recognition is the UN General
Agssembly's unanimous adoption of Resolution 2501 (XXIV) on 12 November
1969 which

recommends that the International Law Commission should study,

in consultation with the principal international organiza-

tions, as it may consider appropriate in accordance with its

practice, the question of treaties concluded between states

and interunational organizations or between two or more inter-—

national organizations.113

Agreements such as the Red Line Agreement -—- in effect, a "treaty

between two or more international organizations” -- would finally
52




achieve "validity", having had the "quality” of intermnational law con-—
ferred upon it (See Chapter 4).

It can no longer be denied that multinational corporations -—-—
especially those in the petroleum industry —-— are an ipso facto part of
the international legal regime and that their international political,

social, and economic functions as structural components of systems of

the world order "can only be neglected at our peril."114
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CHAPTER 2

STANDARD OIL: FOUNDATIONS OF SYNERGISM
The development of the doctrine of international law
followed only slowly in the wake of the practice of
international law. In the early days of interna-
tional law, it sufficed to have lawyers trained in
the canon and civil law. They tended to apply to
novel situations the concepts of municipal law with
which they were familiar. This accounts for the
long continued overemphasis in the doctrine of in-
ternational law on analogies from more mature sys-—

tems of internal community law to a differently

structured society law.
Georg Schwarzenberger

... represented but a logical extention, indeed the inevitable
culmination of a long, well defined historical process that
was set in motion by these very oil companies at least 40 or
50 years ago.

David I. Haberman

The interdisciplinary treatment of municipal law makes it possible
to view international law objectively, especially in the sociological,
historical, and ethical perspectives, providing insights into the prac-
tice of international law today. Thus, an understanding of British
Petroleum's position in unorganized international society presupposes
consideration of the development of the Standard 0il Co. For not only
did the Standard become the first big oil company, the American Govern-
ment's attempts at regulating her provided the basis for most future
regulation of oil companies. It should be noted that it was through
Standard 0il Co. that BP later entered the U.S. market. Thus, in order
to better understand the factors contributing to the complexities of
British Petroleum's various relationships in the international legal

community, it becomes imperative to begin>with the Standard.
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John D. Rockefeller and his skillful organization, with profit mo-
tivation and the need for stability as impetus, developed the Standard
0il Co. into the industry's first big monopoly by systematically setting
out to control the exploration and producing, transporting, refining,
and marketing aspects of the industry.

The Standard's financial and industrial success could only

have been attained by men with remarkable business acumen,

tremendous energy, and an indomitable determination to suc-

ceed. Business success is measured in pecuniary terms.

These men attained it. With an eye open always to the main

chance, they quickly seized opportunities as they presented

themselves ... and, whenever advantageous, created new oppor-

tunities for increasing the scope of the operation.l

The need for price stability was evident in the early 1860s when
production was low, causing prices to be high: the production in 1860
was 500,000 barrels a day; the price was $20.00 a barrel. In 1861 pro-
duction hit a high of 2 million barrels a day and the price stumbled to
$0.10 a barrel. As the extreme fluctuations continued, Standard at-
tempted to stabilize prices by eliminating competition and by increasing
demaﬂd beyond production capabilities.

The Standard 0il Co. was accused of engaging in unfair practices,
including interfering with the construction of independent pipelines
whether by purchasing land along the proposed routes of the independents
or by securing rights of way of her own across such routes. Frequently
the support of the railroads was enlisted so that they would refuse to
extend rights of way across their routes to rivals of the Standard. In
states where pieplines were given the right of emminent domain, this
would cause nothing more than delay, litigation, and expense; but in
states where pieplines were not extended this right, it served effec-

tively to defeat the independent pipeline projects. Another method em-~

Ployed several times by the Standard interests was to obtain control of
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independent pipeline enterprises by purchasing a part of their stock. A
method more frequently resorted to was to force independents out of
business by paying premiums on crude 0il at the wells to those producers
in the immediate vicinity of an independent line.

In view of the wide scope of tﬁe Standard's operations the company
could afford to practice price discrimination of this sort in limited
areas when competition may have been especially keen without influenc-
ing, to an appreciable degree, the average price which it paid. The
small independent, however, in meeting this competition on all or a ma-
jor portion of his business, frequently did so at an absolute loss. In
some instances, in ordef not to prejudice its business at other points,
the Standard organized "bogus" independent companies in whose name the
discriminating practices were conducted. When these methods failed in
their objectives the Standard in some cases purchased outright the oil
wells or refineries upon which the independent pipelines were dependent
for their continued existence. Either expedient served to deprive ﬁhe
pipeline of the business which it had formerly handled. In one case,
the transportation company lost the source of traffic; in the other, its
customers, for the purchase of the crude transported. And all along,
the Standard consistently refused either directly or indirectly to
transport oil for other than Standard refineries.

It is frequently contended that one of the chief influences which
gave forces to the general movement toward combination in industry dur-
ing the closing decades of the nineteenth century was the desire to se-
cure economies which presumably inhere in large-scale production. An
early study of the petroleum industry, however, does indicate that once

the Standard's monopoly control was established, her larger scale of
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operations afforded economies which served to fortify further her posi-
tion of power. This seems particularly true of its pipeline and refin-
ery operations.

There is no doubt that the Standard's larger pipeline system could
be operated more economically than the smaller lines of the indepen-
dents. Likewise, the greater number of its refineries and the larger
scale of operations at particular plants enabled her to do business at
lower cost than could the smaller independents. Her refineries were
scattered widely over the country and were conveniently located with
reference to population centers,

Thus in 1906 the Standard 0il Co. controlled the output of 20 re-
fineries located in 12 states. The Standard was thereby enabled to keep
her transportation charges low on refined products through the elimina-
tion of cross—freights. The larger size of the individual plants -- the
Standard's Bayonne refinery and her Philadelphia refinery each distilled
50 percent more illuminating oil in 1904 than all the independents com-—
bined -- undoubtedly contributed to her economic superiority. A large-
scale plant can afford to install the apparatus necessary to extract
from petroleum its full range of values, thus giving it an advantage
over the small plant.2

In order to establish a monopoly, one may either control one of
every step of the production process (horizontal monopoly) or all of any
6ne stage of the production (vertical monopoly). John D. Rockefeller
and his organization set out to accomplish both feats simultaneously.

In 1862 Rockefeller and Samuel Andrews established a small refinery
in Cleveland, Ohio. By 1865 Rocekfeller had divested himself of all

other holdings to devote his full energy to oil. In 1870 various
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refineries combined to form the Standard 0il Co. which controlled 10
percent of the total refineries in America. The Standard had already
begun to secure a few markets by this time. By 1872 the South Improve-
ment Co., controlled by a group of Philadelphia and Pittsburgh refiners,
was established to obtain favorable railroad freight rates.

The South Improvement Co. began by making secret agreements with
several leading railways whereby open freight rate on oil shipments was
to Ee considerably increased, yet the South Improvement Co. was to be
allowed a substantial rehate on oil shipped not only by herself but also
by her competitors. A premature announcement of these plans led to
fierce opposition in the oil community culminating in a demand for a
congressional hearing. The railroads concerned quickly repudiated their
contracts., Meanwhile, the Standard 0il Co. had used the power inherent
in the impending arrangements to acquire (sometimes by coersion) twenty-—
one of the twenty-six independent refineries in Cleveland, thus increas-
ing her refinery capacity from 1,500 barrels a day to 10,000 barrels a
day. In addition, the Standard managed to secure for herself favorable
freight discriminations with the railroads juét a few weeks after the
collapse of the South Improvement Co. deal.

It should be noited that although the South Improvement Co. failed
in her express purpose of concluding a favorable deal with the rail-
roads, an important by-product -— that of information gathering -- was
discovered to be invaluable in future to Standard in evaluating
strengths and weaknesses of competitors and in perfecting the timing of
Standard's ultimate plan for monopolistic acquisition. This pattern has
baen incorporated on a global scale as standard practice by the major

0il companies. By looking at this series of events in historical
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perspective, it becomes evident that through skillful scientific busi-
ness management, Standard 0il Co. manipulated the system to her advan-
tage.

The Petroleum Refiners' Association (PRA), headed by Rockefeller
and Standard, controlled four-fifths of all American refineries. By
1874 the Central Association of Refiners replaced the PRA. This new as-
sociation not only was led by Rockefeller, but through him was con-
trolled by the Standard 0il Co.; the Standard was given the responsibil-
ity for making all purchases of crude oil and for making allotments to
the member refineries. Standard Oil was also given control over sales
of refined products, and negotiation of all freight and pipeline ex-
penses. This, in effect, gave Standard 0il Co. a working horizontal
monopoly.

By 1875 Standard had increased 1its s3toeck by 300,000 shares and had
begun ahsorbing refineries all over the U.S. Standard used the addi-
tional capital raised from the 300,000 new stock issues to secure con-
trol over most of the leading independent refineries by affecting a se-
cret exchange of her own stock for stock in the independent companies.
In this manner it secured control over refineries located in Brooklyn,
Philadelphia, Baltimore, and Parkersburg, and practically all of the in-
dependent refineries in the Oil Creek region. So rapidly had the pro-
cess of absorption and combination been progressing that from 1870 to
1879 the Standard's control of refined petroleum products had increased
from approximately 10 percent to the monopolistic figure of 90 percent.3

The formation of the first Standard O0il Trust in 1879 was an at-
tempt to consolidate the control of all the various companies owned into

a centralized power structure coordinating all activities. In the
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interest of efficient management, the thirty-seven stockholders (there
had been only three or four at the time of Standard's organization) en-
téred into a trust agreement whereby they turned over the stock which
they owned in more than thirty separate companies to a board of three
trustees who in turn agreed to manage the stock in the interests of the
stockholders,

The extreme hazards involved in the o0il field-production aspects of
the industry were generally left for the speculative wildcatter. Thus,
this high risk area was the last aspect of the industry to be attacked
by Standard. She never did enjoy a monopoly over production -- nor was
it necessary in light of her exclusive rights to buy crude -— but the
Forest 0il Co., established by Rockefeller in 1879, became the largest
single producer in America and remained so until the 1911 dissolution,

The Tidewater Pipeline Co. completed a pipeline in June 1879 from
0il regions west of the mountains to the seaboard as a feeder to inde-
pendent refineries near New York City. This was a direct attempt by the
independent companies to skirt the pipeline and railroad control of
Standard, thereby maintaining their independent existence.

Standard reacted promptly and decisively to this threatened new
competition: (1) S5She lowered transportation rates by rail and pipeline;
(2) She acquired control of many of the independent refineries for which
the Tidewater was a feeder; (3) She began construction of a trans-
mountain pipeline of her own. These three factors effected a compromise
with Tidewater through a purchase of minority interest in the company's
stocks.

Standard marketing subsidiaries systematically divided the nation

geographically, each section being sub-divided into smaller areas with

69



local agents actively pursuing all potential markets. To establish and
maintain this marketing control, detailed information regarding activi-
ties of competitors was very useful. Such were the original plans of
the South Improvement Co. who had bound the railways to file detailed
daily reports on all oil shipped, including the shipper, the quantity
and kind of o0il, the name of the consignee, the destination and cost of
the freight. Although the surreptitous plans of the South Improvement
Co. were abandoned, the Standard's spy system, which utilized local
freight agents, oil salesmen, and local dealers, secured at one time or
another virtually all the information in regard to oil movements of com-—
petitors that the South Improvement Co. originally had hoped to provide.
Thus, monopoly of the marketing aspects of the iadusiicy was established
by Standard in record time.%

By 1882 the first Standard 0il Trust was replaced simply by ex-
changing stock. A board of trustees consisting of nine members, issued
stock certificates to the stockholders equal to the face value of the
properties acquired in exchange for the actual stock. The trustees did
not acquire absolute ownership of the stocks, but rather retained con-—
trol of the stocks on behalf of the joint account of holders of trust
certificates; i.e., the holders of trust certificates lost their title
to particular stocks or properties but received instead a proportional
interest in all the stocks and properties. This new trust comprised the
entire capital stock of fourteen oil companies, a major portion of the
stock in twenty—six other companies, and the interests of some forty-six
individuals. Thus, the control and coordination of activities among

the various components of Standard 0il was now consolidated.
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In 1890 the Sherman Antitrust Act was passed, which ...

made it illegal to "monopolize trade" and outlawed all "combi-

nation or conspiracy in restraint of trade". On paper, this

act represented a major advance over the previous common-law

restrictions on monopolistic conspiracies. But it was adopted

with little discussion, indeed without attracting much atten-

tion of a favorable or unfavorable nature; and beyond an an-

tipathy toward "monopolizing", there is no evidence that any-

one had clear notions as to which actions were to be regarded

as legal or illegal.5

The Hepburn Act, passed in 1906, declared that all pipelines cross-
ing state lines were common carriers and as such were subject to regula-
tion by the Intevrstate Commerce Commission. This was designed primarily
to restrain the Standard 0il Co. from lowering its pipeline rates below
cost in unfair competition with independent companies. The law was
evaded, however, and Standard's pipelines never acted as common carriers
until after the 1911 dissolution.®

In 1903 under Republican leadership the Bureau of Corporations was
established as an investigating body to function under the direction of
the newly created Department of Commerce and Labor. Its duties were to
investigate the affairs of corporations engaged in interstate commerce.
Scoon after its organization, it began an investigation of the Standard
0il Co. The first report on this organization, covering the field of
transportation, was submitted by the commission in May 1906. Soon af-
terwards a two volume report covering the entire petroleum industry was
made public. This was a comprehensive and detailed analysis of the his-
tory and activities of the Standard. In the investigation, special at-
tention was directed toward the extent of the Standard's monopolistic
control and the methods by which this control had been secured.’

As a result of the Bureau of Corporations' investigation, prosecu-
g

tion proceedings were instituted by the Department of Justice against
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the Standard 0il Co. in U.S. Circuit Court, Missouri district. A bill
was filed in November 1906 alleging violation of the Sherman Antitrust
Act, The trial extended over a period of approximately three years.
The testimony and records filled some 23 volumes and covered more than
12,000 pages. Facts established during the trial indicated that the
Standard 0il Company of New Jersey directly owned stock in 65 companies
and controlled indirectly, through ownership of stock in subsidiaries,
49 other companies, a total of 114 concerns. In the original bill, 71
corporations and 7 individuals had been named as defendants.8

A decision was handed down in November 1909. The decree ran
against the Standard 0il Co. of New Jersey, thirty-six domestic subsidi-
aries, and one foreign subsidiary. The Court held that the stock of
these thirty-seven corporations was acquirad and held hy means of ille-
gal combination in violation of the Sherman Act. Accordingly, the Stan-
dard was enjoined from voting the stock of these subsidiary companies
and from exercising or attempting to exercise control over their ac-—
tions. The subsidiary companies were also enjoined from paying divi-
dends to the parent organization. Dissolution of the combination was
ordered. The dissolution was to be effected by distribution of "the
shares to which [the shareholders of the principal company were] equita-
bly entitled in the stocks of the defendant corporations."9

Appeal was made by the' Standard to the Supreme Court of the United
States, The decision was handed down in May 1911. "In condemning.these
flagrant monopolies, the Supreme Court enunciated the mentioned 'rule of
reason': Only unreasonable restraints of trade (agreements, mergers,

predation, and the like) were to be considered illegal."lo
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Chief Justice White in setting forth the opinion of the Court
reviewed briefly the intent of the antitrust law:
[The debates] show conclusively, however, that the main cause
which led to the legislation was the thought that it was
required by the economic condition of the times, that is, the
vast accumulation of wealth in the hands of corporations and
individuals, the enormous development of corporate organiza-
tions. The facility for combination which such organizations
afford, the fact that the facility was being used, and that
combinations known as trusts were being multiplied, and the
widespread impression that their power had been and would be
exeiged to oppress individuals and injure the public general-
ly.

The monopolistic combination was ordered to dissolve itself in or-
der that competition might be restored. However commeandable the law and
its interpretation may have been, in its application to the oil indus-
try, it seems to have been practically invalidated at the outset by the
method of dissolution agreed upou. The stocks of the various subsidiary
corporations affected by the decree were distributed to the holders of
stock in'the New Jersey Corporation on a pro-rata basis; i.e., according
to the amount of stock held in the holding company. Thus, the holders
of a majority of the stock in the Standard 0il Co. of New Jersey now be-
came the holders of a majority of the stock in each of the constituent
concerns, and as such exerted a cont;olling influence in all. But the
Court had done its duty, and the Department of Justice seemed satisfied
with the dissolution.

The immediate effect of the 1911 dissolution of Standard was an in-
tensified atmosphere of competition among independents (including those
corporations formerly associated with Standard). Each independent now
sought expansion in order to attain the organizational effectiveness of

a truely integrated firm, such as Standard had become before
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dissolution, following the basic pattern established by Standard, al-
though progress was slow due primarily to the political atmosphere.

The long~term results show dissolution to be a turning point in the
U.S. petroleum industry from monopolistic to oligopolistic in nature,
Although increased dependence on petroleum and technological changes oc-—
cur during this time period, their combined effect is gradual until
World War I provides the impetus for a more pronounced effect. Just as
the independents had been the controlling factor in spurring the U,S,
Government to take action regarding Standard's monopoly, so the trend
continues and develops thus establishing a precedent whereby the U.S,
Government reflects the needs of the oil industry, often justified as a
special case =-— as is exemplified during World War I when the government
policy moves from negative legislation (antitrust, e,g.) to positive
regulation demanded by the industry itself.

The Standard 0il experience in America set several patterns: (1)
- The petroleum Iindustry was an industry of immense scale; (2) It was an
industry dominated by entrepreneurs; (3) Its financing was shrouded in
subterfuge and secrecy; (4) Ethics were pragmatically applied; (5) Se-
cure supply was crucial; and (6) Government regulation was attempted
through hearings and antitrust legislation. These patterns, as will be
illustrated in later chapters, have affected the practice of interna-
tional law which, according to Schwarz;nberger, precedes the development
of the doctrine of international law; therefore, Standard 0il and the
American Government can be said to have set precedents for the future

international legal regime to consider.
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World War I also had a profound impact on the pattern of American
government-~industry relationships: a new policy of maximum cooperation
for wartime emergencies superceded the need for dissolution of mondpoly
and antitrust actions.

The demand for oil, both from the private sector and -— like the
U.K. == from the Navy and other branches of the armed services, combined
with the petroleum industry's concerns for conservation and price sta-
bility, increased until in 1917, after considering the additional factor
of the extensive buying of the Allied Purchasing Commission, President
Wilson established a series of commissions designed to coordinate the
joint government-industry efforts for cooperation in maximum production
for the war effort (See Figure 1). These commissions were headed and
staffed primarily by personalities from the industry itself, which de-
spite the conflict of interests, led to the effectual self-regulation of
the industry.

Many business leaders were enthusiastic abéut the new cooperative
relationship between the federal government and the oil industry. Cit-
ing Herbert Hoover, Standard's A.C. Bedford told the Western Petroleum
Refiners Association in October 1917:_ “"We must keep our eyes on the
goal of a still more complete and wholehearted cooperation, of a more
perfect coordinated unity of aims and methods.” The possibility of sta-—
bilizing competition within an industry through consultation represented
an unusual opportunity -- what pools, trusts, and mergers had been un-
able to accomplish because of antitrust laws, could be achieved under
this new device for intra-industry cooperation. At the same time these
committees facilitated greater cooperation between the oil industry and

the federal government, 