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Abstract

Mediation is a special form of alternative disptgsolution which is becoming more and
more popular. This thesis is concerned with theettgpment of the legal framework and

the practical use of mediation in Germany, Scotlamd Switzerland.

To harmonize the rules on mediation within the fpean Union, Directive 2008/52/EC
was created imposing mandatory standards on casmeacts of mediation. The Directive
is binding only in respect of cross-border dispuidiations (i.e. where at least one of the
parties to the dispute is domiciled or habituaigident in a Member State other than that
of any other party), but its provisions may alsodpplied to internal dispute mediation

processes.

This led to the monistic approach on the one hanbere a legislation system

simultaneously seeks to regulate both internaludespnd cross-border dispute mediations
and thus treats them equally, and the dualisticagmbh, on the other hand, where cross-
border dispute mediations are regulated separately,thus internal dispute and cross-

border dispute mediations may be treated diffeyentl

In particular, this thesis is concerned with theegjion whether the distinction between
internal dispute and cross-border dispute mediatidrawn by Directive 2008/52/EC

complicates the harmonization of the rules on nigxdia

The implementation of Directive 2008/52/EC by themstic approach in Germany, and
by the dualistic approach in Scotland, and the raantwmus handling of mediation
legislation in Switzerland (which is not a Membeat® of the European Union and thus
not bound by Directive 2008/52/EC) show differeattprns of development with regard to
mediation in Europe. The comparison among thosterdifit developments (regarding
domestic dispute mediation and cross-border-dispuegliation) finally answers the

question whether Directive 2008/52/EC in its curffenm was appropriate.
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Chapter 1: Introduction

When two people wish to carry out acts which aréuaily inconsistent a conflict exists.
Not every conflict has to turn into a legal dispuiat every unsolved conflict imports the

risk of turning into such a dispute.

To solve their dispute, parties may appeal to @ng kf authority? Such forms of conflict
resolution, traditionally performed by a judge aryj in a trial, may be designated as
litigation.* Recently, alternative dispute resolutions havexisted with the traditional
judicial rules on the settlement or determinatibnlisputes. Mediation is one such form of

alternative dispute resolution.

Mediation as a concept has a very long history, emeh the thoughts of the Chinese
philosopher Confucius could be seen to be an dany of mediatiorf. Since those early
days mediation has developed considerably and reysaid is becoming more and more
attractive all over the world and especially in &pe.

On 15 and 16 October 1999 the European Councisaneeting in Tampere “called for
alternative, extra-judicial procedures to be creédig the Member State$.As a result of
the growing interest in alternative dispute resolutand at the request of the European
Council, in April 2002 the European Commission jehed a Green Paper on alternative
dispute resolution in civil and commercial I&to initiate a broad-based consultation”

about alternative dispute resolution in civil anshenercial law’? Several consultations

! M. Nicholson,Rationality and the Analysis of International Cactfl Cambridge Studies in International
Relations, Book 19, (Cambridge, 1992), 11.

2D. H. Yarn (ed.)Pictionary of Conflict ResolutioriConflict”, (San Francisco, 1999), 115.

®H. M. RebachMediation and Alternative Dispute Resolutidgn: Handbook of Clinical Sociology,"®
Edition, (Dordrecht, 2001), 198.

4 D. StrempelVom Siihne- und Giiteverfahren zur Mediat{#tagen, 2001), 17.
® A. J. Stitt,Mediation: A Practical Guide(London, 2004), 5.

® Rebach, 198.

" Directive 2008/52/EC, Recital (2).

8 Green Paper on alternative dispute resolutionivii and commercial law, Commission of the European
Communities, Brussels, 19.4.2002, EU: COM (2008.19

° Ibid., 4.
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took place, and as one result, in July 2004 theofigan Commission organized the

launch of a Code of Conduct for Mediators “whiclisseut a number of principles to
which individual mediators may voluntarily decidedommit themselves, under their own
responsibility...in all kinds of mediation in civdind commercial matters” and “adherence
to the code of conduct is without prejudice to ol legislation or rules regulating

individual professions™

As another result, in October 2004 the European r@igsion submitted to the European
Parliament and the Council a proposal for a divectn certain aspects of mediation in

civil and commercial matters.

On 21 May 2008 the European Parliament and the €loareated a directive on certain
aspects of mediation in civil and commercial matt®irective 2008/52/EC. As with any
other directive, it sets out binding results foregyv European Union Member State to
which it is addressed, but leaves “to the naticaathorities the choice of form and
methods” of implementatioff. This directive includes mandatory standards engutie
quality of mediation, the enforceability of agreemgeresulting from mediation, the effect
of mediation on limitation and prescription pericatsd the confidentiality of mediatidf,
but it sets out binding results only for “cross-ther disputes™* A “cross-border dispute”
in this context “shall be one in which at least @fi¢he parties is domiciled or habitually
resident in a Member State other than that of aeroparty” within the mediatiof?.
Although Directive 2008/52/EC is binding only inspect of cross-border disput8she

European Parliament and the Council explicitly amud that “nothing should prevent

19 ¢f. European Code of Conduct for Mediators, 02004, Preface.

" proposal for a Directive of the European Parlianaeml of the Council on certain aspects of mediaitio
civil and commercial matters, Commission of thedpg@an Communities, Brussels, 22.10.2004, EU: COM
(2004) 718.

12 Treaty on the Functioning of the European Unioriicle 288.
' Directive 2008/52/EC, Article 4-8.

% bid., Article 1 (2).

®|bid., Article 2 (1).

®1bid., Article 1 (2).
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Member States from applying ...(those)... provisionsoalo internal mediation

processes’’

A Member State may already have had national régaka broadly in accordance with
Directive 2008/52/EC and thus did not need to imm@et this directive. Those regulations
might apply, on the one hand, to any mediation S&tfoorder dispute mediation and
domestic dispute mediation) or, on the other haimely might apply only to cross-border
dispute mediation. Then there might or might noatiditional regulations about domestic

dispute mediation.

Furthermore, a Member State may already have h@ohaaregulations about mediation,
but not in accordance with Directive 2008/52/EC.simch cases, it would have been
necessary to implement Directive 2008/52/EC. Timglementation might also, on the one
hand, apply to any mediation (cross-border dispuiediation and domestic dispute
mediation) or apply only to cross-border disputediaton on the other hand. Then again

there might or might not be additional regulatiabsut internal mediation.

Last but not least, a Member State may not haverdguations about mediation at all. In
such a case, it was necessary to implement Diee@0@8/52/EC, which might also on the
one hand apply to any mediation (cross-border niediand internal mediation) or only
apply to cross-border mediation on the other hand.

The positions of Member States can be narrowed dovwwwo main different approaches:

the monistic approach, and the dualistic approach.

Any legislation dealing not only with cross-boraisputes, but regulating simultaneously
both domestic disputes and cross-border disputebeaalled the “monistic approactf’.
Thus, the result of a monistic approach is an egualnistic) treatment of cross-border
disputes and domestic disputes.

Any legislation solely concerning mediation of @dmrder disputes and not regulating

domestic disputes can be called the “dualistic @ggh”'® because the result of this

" Directive 2008/52/EC, Recital (8).

8 ¢f. C. EspluguesCivil and Commercial Mediation in the EU after thmnsposition of Directive
2008/52/EC in: C. Esplugues (ed.), Civil and commercial Mgidin in Europe, Cross-Border Mediation,
Volume I, (Cambridge, 2014), 546 et seq.

19 bid., 546 et seq.
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dualistic approach will be a different (dualisticdatment of mediation of cross-border

disputes, and domestic disputes, respectively.

Germany is an example of a Member State of the gaao Union that has transposed
Directive 2008/52/EC into a national law exclusweadoncerned with mediation and
dealing not only with cross-border disputes, busoainternal/domestic disputés.

Therefore Germany chose the “monistic approachhfdement Directive 2008/52/EC.

In Scotland, by contrast, there is to date “no priynlegislative basis” regulating
mediation®* Secondary legislation, however, has been intradlteeémplement Directive

2008/52/EC solely concerning cross-border mediataond leaving untouched and
applicable the prior existing legal solutions omeinal mediatiorf* Therefore Scotland

chose the “dualistic approach” to implement Direet2008/52/EC.

The “final goal of the 2008 Directive is to reachighly ... harmonized set of rules on
mediation ...*% so that “parties having recourse to mediation &y on a predictable
legal framework*

Already the two examples of Germany and Scotlandwshdifferent ways of
implementation by using the monistic approach @enahe hand and the dualistic approach
on the other. Furthermore, the dualistic approacy fmave led to internal differences

between the legal backgrounds of cross-border rmediand domestic mediation.

These different approaches would have been avafdBdective 2008/52/EC had been
binding not only in respect of cross-border disputleut also in relation to domestic

disputes.

% Mediationsgesetz vom 21.7.2012, (German Mediaict.

2L ¢f. E. B. Crawford and J. M. Carruthetsnited Kingdomin: C. Esplugues and J. L. Iglesias and G. Palao
(ed.), Civil and Commercial Mediation in Europe,tidaal Mediation Rules and Procedures, Volume |,
(Cambridge, 2013), 516.

2 Cross-Border Mediation (EU Directive) Regulatio@®11, and Cross-Border Mediation (Scotland)
Regulations 2011.

% Esplugues, Volume Il, 510.

*Directive 2008/52/EC, Recital (7).
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This leads to the following hypothesis:

Directive 2008/52/EC would have better harmonizezirules on mediation in Europe, if it

had not drawn the distinction between internal anass-border disputes.

To research this hypothesis, this thesis will seklentify differences and similarities in
the rules on mediation in Europe (within and withdhe influence of Directive
2008/52/EC). The thesis will evaluate if or howfeliénces could have been avoided and
(if such further harmonization was possible) ikthias appropriate.

To show the impact of Directive 2008/52/EC on tae bf mediation as regards domestic
disputes (to which Directive 2008/52/EC does ngilyut might have a practical impact
at least where the monistic approach has been chosthe implementation), this thesis
will examine the domestic laws of mediation in Gany and Scotland, as an EU Member
State, and territorial unit within an EU Member t8faespectively, which have adopted
different approaches to the implementation of Divec2008/52/EC. In order to show the
legal landscape of mediation in a non-EU MembeteStand therefore one which is not
bound by Directive 2008/52/EC), the domestic lannadiation in Switzerland will also
be examined. This chapter will also compare théeiht domestic laws of mediation
(Chapter 2).

Secondly, this thesis will examine the law of médiaas regards cross-border disputes in
Germany, Scotland (under the direct influence ok&live 2008/52/EC) and Switzerland.

The different laws as regards cross-border dispuiésalso be compared (Chapter 3).

Thirdly, this thesis will compare domestic disputeediation to cross-border dispute

mediation within the same legal system (Chapter 4).

Then, this thesis will draw a conclusion from tlieyious results and evaluate the different
approaches (to the implementation of Directive 20REC and to the autonomous
handling in Switzerland). Thereby the hypothesibgtlier Directive 2008/52/EC would
have better harmonized the rules on mediation no@® if it had not drawn the distinction
between internal and cross-border disputes, wildreied or rejected. Finally, this thesis
will show whether the distinction between domestind cross-border disputes is

appropriate or should be avoided (Chapter 5).
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Chapter 2: Mediation under the Domestic Laws of Ger  many, Scotland and

Switzerland

In this Chapter the domestic laws of mediation arr@any, Scotland and Switzerland will
be examined to show differences or similarities tmdemonstrate the development of the
domestic laws with and without the (indirect) impatDirective 2008/52/EC.

2.1 Germany

In Germany traditionally there have been three ni@aims of mediation: mediation totally
independent of court procedure (out-of-court méaiigf mediation initiated by court
procedure but conducted by a person independahieaofourt (court-annexed-mediation);
and mediation during court procedure, conducted liydge (judicial mediatiorfy. Until
recently, all these forms of mediation were noutetgd properly by la? but on 21 July
2012 the situation changed with the introductiothef German Mediation Act.

2.1.1 Out-of-court Mediation

Mediation in Germany originally was independentcotirt procedure. This out-of-court
mediation was not regulated, and there was no tgndefinition of mediation until the

Mediation Act of 21 July 2012 created new legaltatjons for out-of-court mediatiot.

The Mediation Act defines “mediation” as a “confdial and structured process in which
parties strive, on a voluntary basis and autonoigptsachieve an amicable resolution of

their conflict with the assistance of one or mordiators.?® Every process that fulfils this

% Gesetzentwurf der Bundesregierung zum Gesetz éuateFung der Mediation und anderer Verfahren der
auRergerichtlichen Konfliktbeilegung, 1.

% M. Ahrens, Mediationsgesetz und Giterichter — Neue gesetzIRbgelungen der gerichtlichen und
auB3ergerichtlichen Mediatiorin: Neue Juristische Wochenschrift (NJW) 2012albband, Heft 34, 2465 —
2474, (Mlinchen, 2012), 2465.

2 Ahrens, 2465.

8 German Mediation Act, Section 1 (1).
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definition falls within the regulation of the Median Act, no matter whether the parties

involved are aware of engaging in mediatfon.

Mediation has always been a confidential and girect process which leads to a
consensual form of dispute resolution where sahstiare developed voluntarily by the
parties under their own responsibility in negotiai, with the support of an independent
third party, the mediato¥. The traditional forms of out-of-court mediatiorll faithin the
regulations of the new Mediation Act. For example Act describes the process and the

task$" and the initial and further training of the mediat’

Recently, not only has the Mediation Act been @eabut also the German Code of Civil
Procedure has been extended to incorporate sortierseabout mediatioft. A Code of
Civil Procedure regulates court proceedings andrsoshould expect that those sections
should not influence out-of-court mediation. Somets, however, for example about the

enforceability of agreements resulting from mediaft they do.

2.1.1.1 Mediator

Before the Mediation Act, there was no legal défomi of “mediator” in Germany. Now a
mediator is defined as “an independent and impgréeson without any decision-making

power who guides the parties through the mediatfon”

The Mediation Act also regulates the requiremertaifiing of the mediatof’

29 Ahrens,2467.

% ¢f. K. von Schlieffen and R. Ponschab and U. Ruase T. HarmsMediation und Streitbeilegung,
Verhandlungstechnik und Rhetorikjristische Weiterbildung, (Berlin 2006), 20.

%! German Mediation Act, Section 2.

%2 |bid., Section 5.

% ¢.f. German Code of Civil Procedure, Section 278)a
% Directive 2008/52/EC, Article 6.

% German Mediation Act, Section 1 (2).

% bid., Section 5.
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2.1.1.2 Training of the Mediator

Formerly, in consequence of the absence of a kégfahition of “mediator” in Germany
anyone could act as a mediator without the needafmreditation, qualifications or
training. Now, section 5 of the Mediation Act regtals the “initial and further training of

the mediator”.

The mediator himself shall be responsible for einguthat, by virtue
of appropriate initial training and regular furtheaining, he possesses
the theoretical knowledge and practical experieilacenable him to
guide the parties through mediation in a competeanner. Suitable
initial training shall impart the following in pacular:

1. knowledge about the fundamentals of mediationval as the
process and framework conditions therefor,

2. negotiation and communication techniques,
3. conflict competence,

4. knowledge about the law governing mediation #redrole of the
law in mediation, and

5. include practical exercises, role play and svipiem 3’

All requirements mentioned are not clearly defiaed are not always a mandatory feature
of the training as they just “shall” be includedthe education. “Shall” in German Law
means that those regulations are mandatory in wstations, but exceptions are also
possible whenever a special situation requiresfardnt approach. Thus, those regulations
are not mandatory in every case. Even now, thegelagons are very “general and
vague™® to protect existing mediators and enable themtiliopsactise after the Mediation
Act.>®

Furthermore, it is (just) the mediator's own resloitity to ensure that he has received an
appropriate training® No formal accreditation is required and still #nés no unified

standard in the education of mediators, so aniorf@ducation has no consequences or

3" German Mediation Act, Section 5 (1).

#¢f. I. Bach and U. P. GrubeGermany in: C. Esplugues and J. L. Iglesias and G. P@do), Civil and
Commercial Mediation in Europe, National MediatiRnles and Procedures, Volume |, (Cambridge, 2013),
168.

39 Ahrens, 2468.

0 German Mediation Act, Section 5 (1).
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sanctions per se. Thus, even with the Mediation Actpractice there have been no

changes at all so far in view of formal educatiequirements for a mediator.

2.1.1.3 Certified Mediator

The German lawmakers, aware of the problem of igaae training, created the new title
"Certified Mediator"** Any person who has completed mediator training avitb

complies with regulations issued pursuant to secfiamf the Mediation Act may use the
designation "Certified Mediator". The Mediation Aatithorised the Federal Ministry of
Justice to issue regulations governing the trairand continuing education of Certified
Mediators?? but those regulations do not exist so far, judirst) draft for such regulations

has been creatédIn practice, therefore, the title "Certified Metig! is not in use yet.

Even when those regulations are implemented antitilhéCertified Mediator” is in use, it
will not have any legal consequences. A "Certifidddiator" will not have more legal
powers than an uncertified mediator; "Certified hgok" will just be a designation. The
goal is to achieve an equal education in practemabse of the promotional effect of this

title.*4

However, since the advent of the Mediation Act, amgdiator has been obliged, upon
request of the parties, to inform them of his psefenal or technical background, his
education, and his experience in the field of m@atid Therefore the title of a "Certified

Mediator" might help inexpert parties to trust Ive tcredentials and qualifications of their

mediator.

“l German Mediation Act, Section 5 (2).
“2 |bid., Section 6.

43 ¢f. Verordnungsentwurf des Bundesministeriums Hestiz und fiir Verbraucherschutz, Verordnung uber
die Aus- und Fortbildung von zertifizierten Mediegn, 31.01.2014.

44 Ahrens, 2467.

“5 German Mediation Act, Section 3 (5).
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2.1.1.4 Person of Mediator

Although the requirements in view of education &mihing are very general and vague,

the Mediation Act imposes mandatory individual riegnents on a mediator.

Even before the Mediation Act the requirement aftradity of the mediator was one of the
principles of mediatiorf® Now, the Mediation Act requires the mediator to &e
“independent and impartial persof’Even more, the Mediation Act requires the mediator
to disclose to the parties all facts that could pmmise his ability to mediate in an
independent and impartial manrf8But the Mediation Act also respects the principle
voluntariness? so in most cases the parties can explicitly cangerthe mediator after

such disclosuré®

Normally no person shall act as mediator if anotherson who “is part of the same
professional cooperative or office-sharing arrangeimas acted (or will act) for one of the
parties in the same matte”put nonetheless the disputing parties involved giag their
consent when they have been “given comprehensif@rniation”.®> Someone who
represented one of the parties in the subject maittdne mediation prior to the mediation,
or who will represent any party in the subject mratif the mediation during or after the
mediation, may never serve as mediator hintérhis example shows how the German
Mediation Act takes care of voluntaringsas well as of the mediator being independent

and impartiaf®

4% J. Duss-von WerdEinfiihrung in Mediation1®. Edition, (Heidelberg, 2008), 17.
4" German Mediation Act, Section 1 (2).

“8 Ibid., Section 3 (1).

9 |bid., Section 1 (1).

%0 bid., Section 3 (1).

*! |bid., Section 3 (3).

*2|bid., Section 3 (4).

%3 |bid., Section 3 (2).

> Ibid., Section 1 (1).

%5 |bid., Section 1 (2).
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Another principle of mediation has always beenrdmuirement of self-responsibility,

so the parties try themselves to reach an agreeametite settlement of their dispute. In
this respect two basic opinions existed in the,thst passive and the active mediafibn.

In the passive mediation the mediator was not atbwo influence the content of the
mediation result in any way, whereas in the acthediation suggestions for a possible
solution were allowed. But even if suggestions wegamissible the mediator traditionally
never had authority to decide the parties’ disgutav the Mediation Act requires that the

parties act autonomousfyand that the mediator has no decision-making pdWer

Traditionally the mediator also had to be impafffalhis means that a mediator is not
allowed to support just one of the parties. The ligoh Act also requires that the

mediator has to be equally beholden to all pattebe mediatiof*

In summary, the former general principles about attebutes of the mediator are now
binding by law by virtue of the Mediation Act.

2.1.1.5 Mediation Procedure

Even before the mediation process begins, therdoeaan agreement to go to mediation.
That means that either by a separate agreememnt @ntediation clause the parties oblige

themselves to undergo mediatftn.

% ¢f. S. ProkschKonfliktmanagement im UnternehmeNlediation als Instrument fiir Konflikt- und
Kooperationsmanagement am Arbeitsplatz, (Heidel@édp), 33.

*" Schlieffen,Ponschab,Riissel,Harms, 25 et seq.
%8 German Mediation Act, Section 1 (1).
%9 Ibid., Section 1 (2).

8 ¢f. I. Greiter and G. Lochmann and R. Ponschab ahd Schweizer and R. Soudry,

Schliisselqualifikationen, Kommunikation, Mediatid®hetorik, Verhandlung, Vernehmung. edition,
(Kéln, 2008), 214.

®1 German Mediation Act, Section 2 (3).

62 ¢f. A. Hutner,Das internationale Privat- und Verfahrensrecht dafirtschaftsmediationStudien zum
auslandischen und internationalen Privatrecht, M@l 56, (Tubingen, 2005), 11 et seq.
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This mediation has to follow a “structured proceissterms of the Mediation AG The

law does not set any further requirement about toostructure mediation, so any kind of
structure is acceptable within the wording of thediation Act®® Mediation has always
been a structured process separated into sevease®f so this requirement does not

change the practical design of mediation.

In a similar way the Mediation Act says little albdbe required content of mediation.
Mediation has always been a flexible instrumensatve any kind of problemi%and by
convention the parties decide about the contetiteimediation depending on the content
of the dispute.

Usually mediation starts with an agreement to ntedaich includes the concrete content
and process of the mediation, the expected costother basic criteriy. As the German
Mediation Act regulates parts of this process, eisflg with regard to the duties of the
mediator, the agreements to mediate can be setitm® easily now? because those
regulations are binding by law and need not beviddally negotiated for each mediation.
“The mediator shall satisfy himself that the partieve understood the basic principles of
the mediation process and the way in which it isdewted, and that they are participating

in mediation voluntarily.®

Information has always been a principle of medratis informed parties will accept the
results of the mediation in the futur8. Therefore the mediator “shall promote

communication between the parties and shall ertbatethe parties are integrated into the

83 German Mediation Act, Section 1 (1).
® Ahrens, 2466.

% pPopping, Wirtschaftsmediation als Verfahren des betrieblich€onfliktmanagements13; Duss-von
Werdt, Einfihrung in Mediation 55; Greiter and Lochmann and Ponschab and Schiveizd Soudry,
Schlisselqualifikationer211.

% Hutner, 10.

" D. Berning and G. Schwambergewirtschaftsmediation fiir Steuerberater, Mediatiois aeues
BeratungsfeldSteuerpraxis,®l Edition, (Wiesbaden, 2008), 34.

% Ahrens, 2466.
%9 German Mediation Act, Section 2 (2).

0 Duss-von WerdtEinfiihrung in Mediation21.
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mediation process in an appropriate and fair mahfdtvery participant should act as

openly as possibl&.

Confidentiality about the content of mediation sldoenable the parties to act opefily.
Generally, “the mediator and the persons involwectaonducting the mediation process
shall be subject to a duty of confidentiality uslegherwise provided by law. This duty
shall relate to all information of which they habecome aware in the course of
performing their activity.” It seems like a logical consequence of this camfiility that
“only with the consent of all parties can third fes become involved in mediatiofr”
Even lawyers or other representatives of the madre not automatically allowed to join
the mediatior!® Furthermore the mediator is usually subject taigy of confidentiality by

a contract with the parties (usually the agreertentediate).’

The duty of confidentiality by the Mediation Act jigst stated in the Mediation Act. But
there are no penal consequences if this duty iached’® either by the Mediation Act
itself, or by the German Criminal Cod@(Further rules of professional conduct, for
example if the mediator is also a lawyer, in cotieacwith the German Criminal Code
might lead to different result§}.In practice, if the duty of confidentiality is taehed,
consequences for the mediator usually (only) avigeof the breach of contract with the

parties.

" German Mediation Act, Section 2 (3).

2 Ahrens, 2466.

"3 Greiter,Lochmann, Ponschab, Schweizer, Soudry, 215
" German Mediation Act, Section 4.

5 Ibid., Section 2 (4).

’® Ahrens, 2467.

" ¢f. S. Schneider, Vertraulichkeit der Mediation, Schutz und Grenzenorcd das Straf- und

Strafprozessrechiist edition, (Bremen 2014), 42.
" Ibid., 43.
" Ibid., 83.

8 ¢ f. German Criminal Code, Section 203.
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Similarly the parties themselves usually are subjeca duty of confidentiality by

contract, either explicitly or conclusivelyThus if the duty of confidentiality is breached
by the parties, consequences might also arise buheo breach of contract, such as

contractual penalty or compensatf8n.

2.1.1.6 Legal outcomes and aspects of Mediation

Usually successful mediation ends with an arrangerbetween the parties, fixed in the
mediation settlemerit Although the mediation and thus the arrangemente veettled

voluntarily, the question remains how enforceabkrediation settlement could be.

The Mediation Act does not make any statements Asw binding a mediation settlement
is 3 It just says that “the mediator shall make efféotensure that the parties conclude the
agreement in awareness of the underlying circummstarand that they understand the
content of the agreement”, with the help of exteauisers, if necessafy.The Mediation
Act does not make any provision as to the form whicmediation settlement ought to
take. It just explains that with the consent of {haties, the agreement “may” be
memorialised in a settlement docum&hRy implication, such a settlement does not have
to be memorialised in a special form. In Germamytacts in general are binding without
any requirement as to formal validity and accordinghe rules of German contract law
“an obligee is entitled to claim performance frdme bbligor"®” This requires a settlement
of claims by substantive lat#f.A settlement document may help to prove and asseris

claims.

8 Schneider, 75.

82 German Civil Code, Section 280 et seq.
% Proksch, 57.

8 Bach, Gruber, Volume |, 164.

8 German Mediation Act, Section 2 (6).

% Ibid.

8" German Civil Code, Section 241.

8 Hutner, 14.
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Furthermore, there are several ways to create actbtir enforceable mediation

settlement.

One way is to agree in the form of the lawyer's pmomise® which is a formal document
at the local court. This requires a lawyer for epalty which makes it very expensive for
the parties and therefore there has not been muactiqal use of this type of settleméht.

A similar way to create a directly enforceable nagidhn settlement is the notarial deéd.

A further possibility is to let a pure mediatiorttiEment be transformed into an arbitration
award. This gives the parties the chance to st dispute in the cooperative way of
mediation, but to use the enforceability of arlbbitrdbounals. Those tribunals shall transform
the mediation settlement into an arbitration awapdn corresponding application by the
parties’? rendering the settlement enforceable.

Another issue is the imminent risk of the plea bé tstatute of limitations when no
mediation settlement can be achieved. German lawrmakaw no need to regulate
question of limitations especially for mediatidSection 203 of the German Civil Code
has always regulated the suspension of limitatiothé case of negotiations. This section
states that “if negotiations between the obligod dhe obligee are in progress...the
limitation period is suspended until one party be tother refuses to continue the
negotiations. The claim is statute-barred at théiesa three months after the end of the

suspension.” Mediation is a negotiation in thissegh

As mentioned, mediators must keep confidentialigyldw > but the lawmakers did not
create an original right to remain silent by regjola of the Mediation Act® The mediator

8 German Code of Civil Procedure, Section 796 &gt s
% Ahrens, 2468.

1 German Code of Civil Procedure, Section 794 (1) %o
%2 |bid., Section 1053 (1).

% Gesetzentwurf (Draft), German Mediation Act, 1.

% H. Grothe,§ 203 Hemmung, Ablaufhemmung und Neubeginn der Verjahrmnd=. J. Séacker and R.
Rixecker (ed.), Miinchener Kommentar zum BiirgerlictBesetzbuch,®6 Edition, Volume 1, 2124 — 2214
(Minchen 2012), § 203 comment 5.

% German Mediation Act, Section 4.

% Ahrens, 2468.
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has the right to refuse to testify on personal gdsuby the German Code of Civil

Procedure. Thereby (generally) “persons are edtiiterefuse to testify...to whom facts
are entrusted, by virtue of their office, professmr status, the nature of which mandates
their confidentiality, or the confidentiality of wdh is mandated by law, where their

testimony would concern facts to which the confiiity obligation refers®’

2.1.1.7 Costs of Mediation

The costs of a mediation mainly consist of the femsthe mediator. Those “fees are
determined by agreement between the parties anchéldéator'?® Normally the fees vary
between 100 € and 600 € per hour depending onubed matter of the dispute, e.qg.
those fees vary between £80 and £480 per hour gegehrate from December 20£4)t

is common practice at the beginning of a mediatiat the mediator estimates the final

costs which are to be expect&d.

There can be several situations, similar to the idesection 654 of the German Civil
Code, in which the claim to a mediation fee carebeuded if the mediator acts contrary

to the content of the agreement to mediate or tleeliddion Act’®* Moreover, “if the
obligor breaches a duty arising from the obligatithe obligee may demand damages for
the damage caused therell{. These damages may be demanded from the mediator as
well as from the parties when they act contraryttie agreement they settle at the

beginning of the mediation about their individuatids.

" German Code of Civil Procedure, Section 383 (1) o
% Bach, Gruber, Volume |, 174.

% P. Tochtermanrilediation in Germany: The German Mediation Act teative Dispute Resolution at
the Crossroadsin Hopt, Klaus J., and Steffek, Felix (ed.), Madin, Principles and regulations in
comparative perspective’.ledition, 521 — 584, (Oxford, 2013), 542.

1R, Ponschab and A. SchweizBie Streitzeit ist vorbei, Wie Sie mit Wirtschastiation schnell, effizient
und kostenginstig Konflikte 16sdfin praxisorientiertes Handbuch, (Paderborn, 2083,)

101 Ahrens, 2466.

192 German Civil Code, Section 280 (1).
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2.1.2 Court-annexed Mediation

Court-annexed mediation means mediation initiaeddurt procedure but conducted by a
person independent of the colfifAs the German Mediation Act does not distinguish
between out-of-court and court-annexed-mediatibpraviously reported regulations are
also valid for court-annexed mediation. But addi#ib regulations, particular to court-

annexed mediation, are contained in the German 6b8#vil Procedure.

Section 278 (1) of the German Code of Civil Procechas always forced the court to act
“in the interests of arriving at an amicable resiolu of the legal dispute or of the
individual points at issue” in all circumstancestloé proceedings. Thus, in practice some
courts have tended to recommend mediation. Thisilpiigy is now explicitly manifest in
section 278 a (1) of the German Code of Civil Pdoce and if the parties agree to
participate in mediation, the court shall ordershepension of the litigatiofi?

Furthermore, the statement of claim to initiateocart proceeding shall now contain the
“information as to whether, prior to the complalbging brought, attempts were made at
mediation...and shall also state whether any reasaists preventing such proceedings
from being pursued™®® This regulation does not necessarily require miediabut at least
it forces lawyers to inform the parties about tlsgibility of mediatind?® thereby helping

to promote mediation.

Mediation can even be a condition for a subseqoentt proceeding. This mandatory pre-
trial mediation is based on section 15 a Introdyctact to the German Civil Code.

Therefore state law may provide that some suity/(for a small subset of cases, e.g. in
minor cases, small claims or neighbours' disputes) not be commenced until an attempt
for settlement has been made at an approved catimili office’®” Such a conciliation

office is a public approved institution to solvesplites out of court, preferably in a
cooperative manner, which is often done by mediatio Germany eleven out of sixteen

103 Gesetzentwurf (Draft), German Mediation Act, 1.
194 German Code of Civil Procedure, Section 278 a (2).
19 |pid., Section 253 (3) No. 1.

1% Ahrens, 2469

197 |ntroductory Act to the German Code of Civil Prdaee, Section 15 a (1).
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German states have been or still are requiring sdamen of such mandatory

mediation'® The subset of cases for which pre-trial mediaisorequired varies from state
to state and can depend on the value in dispub@ tlhe matter in dispute. In a similar way
the requirements about who may serve as a mediatbe pre-trial mediation vary up to

allowing only professional jurists to conduct sucdiations:>®

Mediation can also fulfil the requirement of haviag attempt to reach an amicable
resolution of the dispute before being allowednitiate a subsequent court proceeding by
section 278 (2) German Code of Civil ProcedurettBy section before trial, generally the
court shall hold a conciliatory hearing for the pose of encouraging settlement of the
dispute. This conciliatory hearing usually is aigial mediation, which will be examined

below in section 2.1.3.

No such hearing is required if the parties havevipusly attempted to reach a settlement
through an extrajudicial conciliation offi¢d? Mediators can be authorized by the Land
Department of Justice to be such an extrajudicaicitiation office!** A mediation

settlement of this type is a title of execution,sattlements before a dispute-resolution
entity established or recognized by the Land Depant of Justice are an enforceable legal

document?

There may be financial assistance for the parties) fthe public purse for the costs of
mandatory pre-trial mediation, if a party is in deéf there are no other sources of

financial support, and if the party's claims aréfrivolous***

1% Bach, Gruber, Volume I, 175.

% bid., 178.

19 German Code of Civil Procedure, Section 278 (2).
M bid., Section 794 (1) No. 1.

12 |pid.

113 German Law on Legal Aid, Section 1.
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2.1.3 Judicial Mediation

Like the other types of mediation, judicial medatiis an independent procedure which
nonetheless takes place during court proceduréer@ift to court-annexed mediation, the
mediator in judicial mediation is a judge. By sentk78 (2) of the German Code of Civil
Procedure the court usually shall hold a concilyateearing before trial. The court may
refer the parties of the dispute to a judge coordmgly delegated or requested for the

conciliation hearind™ This process is “judicial mediation”.

Like any mediator, and different to the traditionale of a judge, this judge does not have
authority to decide the parties’ dispute. Moreoesen if the mediation fails, this judge
will not conduct the resultant court proceedingudthis judge has been called “court

mediator!®

although he is a regular judge in the meaningeofisn 16 German Code on
Court Constitution. In this role he is selectedtbg schedule of responsibilities of the
court, whereas mediators in the definition of treri@an Mediation Act shall be chosen by
the parties themselvé¥ This conciliation judge is not a mediator in theaning of the

German Mediation Act!’

Thus the German Mediation Act now prohibits the ab¢he original designation “court
mediator”™® Instead the person who guides the parties thrahigh process is called

“conciliation judge”.

In practice, many courts experimented with hiringpacial judge whose only duty was to
help litigating parties to reach an agreemehOriginally this should be done by pure
mediation in a strict sense, but judges did notrithemselves to pure mediation and
also offered their assessment of the case. Nowil@imun judges are explicitly allowed to

use “all methods of conflict resolution® This means that the conciliation judge may

114 German Code of Civil Procedure, Section 278 (5).
15 German Mediation Act, Section 9 (1).

116 1bid., Section 2 (1).

"7 Ahrens, 2469.

18 German Mediation Act, Section 9 (1).

119Bach, Gruber, Volume |, 181 et seq.

120 German Code of Civil Procedure, Section 278 (5).
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freely express his opinion about the case, and &g afso indicate how the presiding

judge would decidé?*

The costs of any procedure before the conciligfimye “will be treated as costs of the

ensuing litigation™ Thus the costs could be paid by financial aidcfmurt costs.

2.1.4 Conclusion on the Domestic Law of Germany

In creating the Mediation Act on 21 July 2012 Gempé&ransposed Directive 2008/52/EC
into national law, valid not only for cross-bord#gispute mediation but also for internal
dispute mediation processes. Most of the sectidngh@® Mediation Act transfer the
traditional principles of mediation into bindinghaThus, the practice of domestic dispute
mediation did not really change, but for the fitishe mediation is regulated by law in
Germany. This development was (indirectly) causgdDbective 2008/52/EC because of
the monistic approach Germany chose to implemésCinective.

Some regulations of the Mediation Act, like the uegments for the education of
“Certificated Mediators”, are still to be fully ingmented. Thus it is too early yet to prove
if the Mediation Act has reached its goal to proenoiediation.

2.2 Scotland

In Scotland, mediation is seen as “a process irchvldisputing parties seek to build
agreement and/or improve understanding with thistasge of a trained mediator acting as
an impartial third party. Mediation is voluntarycaaims to offer the disputing parties the
opportunity to be fully heard, to hear each othg&spectives and to decide how to

resolve their dispute themselve$>

121 Bach, Gruber, Volume I, 182 et seq.
22 |pid., 183.

123 ¢f. Code of Practice for Mediation in Scotland,ofted by the Board of the Scottish Mediation Networ
on 19.11.08 and B. GillGill Report Report of the Scottish Civil Courts Revjeéviolumel, Chapters 1-9,
2009, 167.
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24 “there is no primary

Although mediation has been in use for quite somee,
legislative basis regulating...mediation” in the it Kingdom*®® and so the

manifestations of mediation vary. In Scotland medrais not as widely used as in other
jurisdictions?® especially England and WaléS,where the use of mediation attained

greater significance in the 1996%because of the high costs of litigation.

However, “there was widespread recognition of tlmdiits of mediation” in several
contexts in Scotland, to8° The Gill Report recognized that “mediation may,siome
cases, offer advantages over litigation, parti¢ylam cases where it is important to
preserve relationships® The court in most cases does not have the powepitpel
parties to undergo mediatidif.but sometimes judges may give an order to mediate,
example in small claint&®or in some higher value commercial actitfier in certain

family actions***

124 3. M. Scherpe and B. MarteMediation in England and Wales: Regulation and Rice; in Hopt, Klaus
J., and Steffek, Felix (ed.Mediation, Principles and regulations in comparatiperspectivelst. edition,
367 — 454, (Oxford, 2013), 367.

125 Crawford, Carruthers, Volume 1, 516.
126 ¢f. Rt Hon Lord Gill,Scottish Civil Courts Review, A Consultation Paft&itl Review),2007, 49.

127 ¢f. Rt Hon Lord Gill,Report of the Scottish Civil Courts Review (GilpB#), Volumel, Chapters 1-9,
2009, 169.

128 Scherpe, Marten, 367.

129¢f. N. Andrews,The Modern Civil Process: Judicial and Alternatiferms of Dispute Resolution in

England, Veroffentlichungen zum Verfahrensrg@lolume 50, (TUbingen, 2008), 5 et seq.
1% Crawford, Carruthers, Volume 1, 519.

131 Gill Report, 170.

¥ bid., 171.

133 ¢f. Act of Sederunt (Small Claim Rules) 2002, Rai2 (2) (b).

134 ¢f. Court of Session Practice Note 6, 2004 (ConsimérActions), application and interpretation of

Chapter 47 of the Rules of the Court of Sessio@,8.1994, Rule 11 (1).

135 ¢f. Rules of the Court of Session, Chapter 49, iafictions, Rule 49.23.
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2.2.1 Out-of-court Mediation

As mediation in Scotland is principally by will dfe parties, disputing parties can mediate
in circumstances “where no court proceedings haenltommenced between thefi®.
This may be described as out-of-court mediation @ard help parties to reach agreement,

}37

thus “avoiding litigation altogether®’, or at least reducing the dispute and thereby

narrowing litigation.

2.2.1.1 Mediator

Accreditation of mediators is not mandatory in $mud and “there is no single
universal...scheme...which regulates the selectionagpdintment of mediators”, so “any
individual may act as a mediator without the neeamt faccreditation,...formal

qualifications, (or) training™>®

Mediation in Scotland is a “self-regulating sectdf” where mediation organizations
(mainly the Law Society of Scotland and the Scbttidediation Network) set out

standards and accreditation schemes.

The Law Society of Scotlan®f operates two recognized mediation schemes: Conherc
Law Mediation and Family Law Mediatidii* To be accredited as a Family or Commercial
Mediator of the Law Society of Scotland one “shoblel able to demonstrate suitable
training and have relevant experien¢& That means that applicants “must produce a
report about their mediation skills from the meidiattrainer who observed them in role-

plays as a mediator during a foundation mediatiaiming course lasting more than thirty

1% Crawford, Carruthers, Volume 1, 528.

137 |bid.

'3 |bid., 530.

% |bid.

140 Available at http://www.lawscot.org.uk, site visiton 10 February 2014.

141 ¢f. http://www.lawscot.org.uk/members/membership-aegistrar/accredited-specialists/mediation, site
visited on 10 February 2014.

142 of. Guidance Notes for Application to be Accrediter Re-accredited as a Family or Commercial

Mediator of the Law Society of Scotland, Octobet PONo. 2.
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hours”!** Furthermore, among other factors, references hllconsidered, e.g. if the

applicant was author “of books, articles, websitel an-house material$** or other

relevant matters.

To be registered as a mediator, the Scottish Mediatetwork"* requires mediation

training including not less than forty hours oftimm and role-play, sufficient experience
and continuing practice development, adherence ntoagpropriate code of conduct,
appropriate insurance and several further admaiisé requirement§’® “The mediation

training should include training in principles apdactice of mediation, stages in the
mediation process, ethics and values of mediatibwe, legal context of disputes,
communication skills useful in mediation, negobatiskills and their application, the

effects of conflict and ways of managing it, andedsity” training**’

The Code of Practice for Mediation in Scotlandhef Scottish Mediation Network forces a
mediator to be “impartial and independent. If meatiimbecome aware of any reason which
may diminish their impartiality or independencegyttshall disclose this to the parties at
the earliest opportunity and withdraw from the na¢idn unless the parties do not wish
them to do so”. Furthermore, “a mediator shall ldise all actual and potential conflicts of
interest reasonably known to the mediator whetledore or during a mediation and shall
withdraw from the mediation unless the parties dbwish him/her to do so.” “A mediator
must not accept from or exchange any gift or faweith any party in any mediation. A
mediator must use judgment that reflects the hittical standards which mediation

requires™*®

143 Guidance Notes for Application to be AccreditedReraccredited as a Family or Commercial Mediafor o
the Law Society of Scotland, October 2011, No. 2.

“1bid., No. 3 d.

145 Available at http://www.scottishmediation.org.ske visited on 12 February 2014.

146 ¢f. Practice Standards for mediators of the Sstotilediation Network, 25.05.11, 1.1.1. et seq.
147 |bid.

148 ¢f. Code of Practice for Mediation in Scotland,opted by the Board of the Scottish Mediation Networ
on 19.11.08.
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2.2.1.2 Mediation Procedure

In Scotland, before a mediation takes place, tharebe an agreement to go to mediation,
which means that, either voluntarily or by courtedtion (see below under 2.2.2) the

parties agree to undergo mediatiéh.

Mediation procedure in Scotland is regulated byrtipautonomy and natural justice®,
which means that often at the beginning of medmaiavritten agreement to mediate “will
detail the mediation venue and the general basikeomediation procedure including the
role to be played by the mediator during the méafigprocess™>*

The Scottish Mediation Network defines mediation“asprocess*>?, but it does not
regulate the course of the proceeding. This deéimijust includes the principle of
voluntariness as being important for mediation. Toele of Practice for Mediation of the
Scottish Mediation Network also requires confidalitly, as it “is important to encourage
all participants to speak truthfully and candidind to enable a full exploration of issues in
dispute. Unless compelled by law, or with the cohgé all the parties, a mediator shall
not disclose any of the information given during thediation process>2 Furthermore, in
accordance with this Code of Practice, “in medirapeople should always be treated with

respect and without discrimination”.

2.2.1.3 Legal outcomes and aspects of Mediation

Successful mediation ends with an agreed solutlma,negotiated mediation settlement,
which will be “the outcome most desired by all sit&*. There are no requirements as to
form or content, but it is common practice to haveritten settlement signed by all the

149¢f. E. B. Crawford and J. M. Carruthetsnited Kingdomin: C. Esplugues (ed.), Civil and commercial

Mediation in Europe, Cross-Border Mediation, Voluhd€Cambridge, 2014), 466.
130 crawford, Carruthers, Volume 1, 531.
131 bid., 531 et seq.

152 ¢f. Code of Practice for Mediation in Scotland,ofted by the Board of the Scottish Mediation Networ
on 19.11.08 and B. GilGill Report 167.

153 Code of Practice of the Scottish Mediation Network

%4 Gill Report, 169.
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parties. This settlement constitutes a contracvéen the parties and as such is legally

enforceable by contract law, but usually “partial meadily perform such obligations as

they have voluntarily undertaken” in the agreentéhlowever, in Scotland, there may be
the possibility to register the mediation settleimfen preservation and possibly execution
in the Books of Council and Session of Scotlandmédly The Register of Deeds and

Probative Writs, which makes the settlement “arnanitic instrument in the sense that an
extract of the document can then be issued anedreln as a basis for diligence without
further recourse to a court® This is possible for any deed, notwithstanding thavas

not created in Scotland’

Another way to make a mediation agreement enfoteeabuld be to undergo mediation

at first until a solution is found and then charlge process into arbitration and settle the
agreement in form of tribunal’'s award, which makes agreement “final and binding®

S0 a court may give, “on an application by anyastder that a tribunal’s award may be
enforced”**® Although arbitration in Scotland is a very diffateprocess to mediation,

arbitration may follow mediation.

2.2.1.4 Costs of Mediation

In the agreement to mediate the parties fix akbwaht circumstances of the mediation,
including fees and expens&8Normally fees are payable by parties on an eqasisbbut
this is largely left to the disputing parties amneefto be negotiated. The cost of mediation
varies depending on the matter in dispute and #teevof the claim. In practice, lower

value claims will cost less to mediate and increasea sliding scale with the value of the

156 crawford, Carruthers, Volume I, 532.
158 |bid.

157 ¢f. Court of Session Rules (Scotland), Chapter, 08t Il, Registration and Enforcement under the

Administration of Justice Act 1920 and the Foreilyrigments (Reciprocal Enforcement) Act 1933, Rule
62.4 et seq.

138 Arbitration (Scotland) Act 2010, Enforcing and Béaging arbitral awards etc., Section 11 (1).
19 |bid., Section 12 (1).

180 Crawford, Carruthers, Volume |, 529 et seq.



39
claim varying from £50 per hour, per party up te@o£95 per hour and per party, e.g.

those fees vary between £100 and £200 per howedlter'®*

2.2.2 Court-annexed Mediation

Court-annexed mediation means any mediation thainserned with the same matter as a
court proceeding. In such cases, although mediatmorscotland can help to avoid
litigation, the parties are free to resort to ktign when mediation has failéd so
litigation may follow mediation. Mediation can albe initiated by litigation, because the
judge in some cases may or even must invite parmtiesonsider using mediation even

where litigation already has been commentéad.

In certain types of small claims, for example, jingge is obliged to “seek to negotiate and
secure settlement of the claim between the partfésn higher value commercial actions
the commercial judge may make such orders too,b&fofe a commercial action is
commenced it is important that, safe in exceptiaraes, the matters in dispute should
have been discussed and focused in pre-litigabomneunications between the prospective
parties” legal adviserd® In general, “actions should not be raised usirgggbmmercial
procedure, until the nature and extent of the desphetween the parties has been the
subject of careful discussion between the pariiekoa their representatives and the action
can be said to be truly necessat¥?In the sheriff court in commercial disputes at tase
management conference, the sheriff may make “adgrowhich the sheriff thinks will
result in the speedy resolution of the action (ideig the use of alternative dispute
resolution), or requiring the attendance of pariieperson at any subsequent heari?q.”

Likewise in several family actions, “the court ma, any stage of the action where it

181 ¢f. The average costs of the Scottish Mediation twek, available under

http://www.scottishmediation.org.uk/about/what-igdmation, site visited on 12 February 2014.
162 crawford, Carruthers, Volume |, 532.

%% bid., 533.

164 ¢f. Act of Sederunt (Small Claim Rules) 2002, Rai2 (2) (b).

185 ¢f. Court of Session Practice Note 6, 2004 (CongiakActions), Rule 11 (1).

1% 1bid., Rule 11 (3).

167 ¢f. Act of Sederunt (Sheriff Court Ordinary Catigles) 1993 No.1956 (S.223), Rule 40.12. (3) (m).
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considers it appropriate to do so, refer that igsug@ mediator accredited to a specified

family mediation organizatiorn-*°

While mediation is attempted, “judicial proceedingay be temporarily suspended at the
request of the partie¥® and where a resolution is reached in court-annexediation, the
settlement will be binding and enforceable “accogdio the rules of diligence of the

forum”.1"°

In view of confidentiality, mediators in Scotlanégularly bind themselves by a Code of
Practice for Mediation which requires confidentiali’* and parties regularly bind
themselves by confidentiality clauses includedhi@a imediation agreement, but (except in
family mediations}’? confidentiality of mediation is “not currently gwateed by any
legislation”!"

Similarly to out-of-court mediation, the cost ofurbannexed mediation can be up to over
£95 per hour and per part{* as in Scotland mediation fees normally are payéyle
parties on an equal basiS.In contrast, in England and Wales, courts haveptheer of
encouraging the use of alternative dispute resmiuthethods, including mediation, even
by making different orders about costs, as courtpyea wide discretiort’® Such
regulations, where the conduct of parties in retatio mediation may be relevant in the
award of costs, are not planned to become a feafuitigation in Scotland.’

188 ¢f. Rules of the Court of Session, Chapter 49, ilyafictions, rule 49.23.

189 ¢f, Crawford and Carruthers)nited Kingdom || 533, referring to: Arbitration (Scotland) Act am1
Suspension of legal proceedings, Section 10 (1).

170 crawford, Carruthers, Volume |, 535.

1 Code of Practice of the Scottish Mediation Network

172 ¢f. Civil Evidence (Family Mediation) (ScotlandA1995, Chapter 6.

3 ¢f. S. TuddenhanThe Role of Mediation in Scottish Civil Law: Proptss (Edinburgh 2011), No. 5c.

17 ¢f. The average costs of the Scottish Mediation twek, available under

http://www.scottishmediation.org.uk/about/what-igdmation, site visited on 12 February 2014.
175 Crawford, Carruthers, Volume 1, 537.
178 Scherpe, Marten, 386 et seq.

7 Gill Report, Chapter 7, para 35.
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To promote mediation, in certain court-annexed se®ethe services of the mediators

have been provided free of charge&Furthermore, the parties can apply to the Scottish

Legal Aid Board to provide funding for the costroédiation’®

2.2.3 Judicial Mediation

In Scotland there is a special kind of mediatioailable in certain types of cases which is
called “judicial mediation”. This type of mediati@rises in the context of Employment

Tribunals and is seen as “very effective in marses4®°

“Employment tribunals determine disputes betweenpleyers and employees over
employment rights®®! Usually, the process at an Employment Tribuna #®rmal one,
including a hearing with legal arguments and endaitg a decision being made, similar to

what happens in a couft?

However, some of those cases are suitable for miediand the Vice-President of
Employment Tribunals (Scotland) decides which casiéisbe put forward for judicial

mediation:®® This offers an alternative way to resolve the dispvhich does not involve
going through the normal tribunal hearing procéss,entails a special kind of mediation

instead:®*

178 cf. Margaret Ross and Douglas Bain, Report on i&atain of In Court Mediation Schemes in Glasgow

and Aberdeen Sheriff Courts, Scottish Governmemtjeb Research, Edinburgh 2010, 1.19.

179 ¢f. Information for “Legal Aid for Mediation” of e Scottish Mediation Network, available under

http://www.scottishmediation.org.uk/wp-content/ugdis/2012/02/Legal-Aid-Information.pdf, site visited
12 February 2014.

80 ¢f. The Law Society of Scotland, “Resolving Workgé Disputes: Consultation BIS”, April 2011,
available at “http://www.lawscot.org.uk/media/2782Ricrosoft%20word%20-
%?20resolving_workplace_disputes_Iss_response.xite’ visited on 10 February 2014, No. 2.

181 ¢f. Employment Tribunal Guidance (Scotland) of thdinistry of Justice, available at

http://www.justice.gov.uk/tribunals/employmentesitisited on 27 February 2014.

182 pid.

183 ¢f. Information to Judicial Mediation of the Mimig of Justice, Employment Tribunals (Scotland),

available at “https://www.justice.gov.uk/download&tunals/employment/judicial-
mediation/JudicialMediationScotland.pdf.”, siteitésl on 27 February 2014, 2.

184 1bid., 1.
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In Scotland, the judicial mediator is an Employmé&atge who has been trained as a

mediator and who will be appointed by the Vice Riest to deal with the cas® This is
the main difference to out-of-court or court-anrgexeediations, which are regulated by
party autonomy, which means that usually the agemtnto mediate determines the

mediator and his or her role to be played durirgyrttediation process®

Nevertheless, the principles of judicial mediatidm not differ from any other type of
mediation as judicial mediation is voluntdty confidentiat® and the mediator does not
take sides or make judgments, which means thatnt@diator will neither offer legal
advice to parties nor express a view on the praspgsuccess of parties if the case should

be judicially determined®®

The case will be judicially determined if the judicmediation is not successful and no
agreement can be reached. The mediation will natydbe case being listed in the normal
way for its full Employment Tribunal Hearing, norilwit delay the date which will be
fixed for that Hearind® Importantly, no information out of the judicial diation may be
used in any subsequent hearing and the Judicialdttedvill have no further involvement
with the casé®

More usually judicial mediation tends to concludea much shorter time period than
tribunal litigation and judicial mediation therebly extremely cost effectiv€?> When
mediation is successful and the parties reach egeagent in the judicial mediation they

will be able to finalize the process by means obmpromise agreemeht

185 Information to Judicial Mediation of the Ministof Justice, Employment Tribunals (Scotland), 2.
18 Crawford, Carruthers, Volume |, 531 et seq.

187 ¢f. Information to Judicial Mediation of the Mimig of Justice, Employment Tribunals, (Scotland), 1
%8 Ipid., 3.

®bid., 1.

% bid., 2.

! pid., 3.

192 The Law Society of Scotland, ,Resolving Workpldisputes: Consultation BIS*, No. 3.

193 ¢f. Information to Judicial Mediation of the Mimig of Justice, Employment Tribunals, (Scotland), 3
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2.2.4 Conclusion on the Domestic Law of Scotland

Domestic mediation in Scotland is (nearly almosgjuiated by mediation organizations
and by party autonomy. This did not change with timplementation of Directive
2008/52/EC, as Scotland chose the dualistic approac implemented the Directive only
in regard to cross-border disputes. Neither thetjwe nor the legal landscape of domestic
dispute mediation in Scotland was changed by Due@008/52/EC. Thus, the Directive

had no impact on domestic dispute mediation inlSodt

Mediation in Scotland brings the advantages of oy, speed and cost reduction to the
parties and relieves the judicial system of finahaend operational burden. Those benefits
of mediation are increasingly recognized and seaih be expected that the use of

mediation in Scotland will increase.

2.3 Switzerland

In Switzerland there is a long tradition of altdima dispute resolution, nowadays mainly

194

consisting of two main forms, arbitration and média " which have to be distinguished.

Although arbitration is a voluntary conflict soloi independent from cour® there are
similarities to court proceedings such as the mkihevidence or even assistance of the
official authorities and participation of the oreify court*® In contrast to mediation, the
arbitration tribunal has decision-making-power &mel result of such arbitration will be a

judgment'®’

Mediation is the newer special form of alternatdispute resolution in Switzerland as it

came in use only in the late 19888The main contrast to arbitration is that therd

194 Botschaft zur Schweizerischen Zivilprozessordn(#®0), Message on the Swiss CCP, 28.6.2006, 7243.
% bid., 7392.

1% Swiss Code on Civil Procedure, Art. 375,

“7Ibid., Art. 381.

198 C. Kumpan, and C. Bauer-Bul$tlediation in Switzerland: A New Approach in a Cdiation-oriented
Tradition, in: Hopt, Klaus J., and Steffek, Felix (ed.), N&bn, Principles and regulations in comparative
perspective, °L edition, 1201 — 1244, (Oxford, 2013), 1202 et seq
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no binding judgment as a result of mediation amdediator does not have any decision

making power in Switzerlanti® Formerly, the use of mediation especially in ielatto
court proceedings, or in relation to the work ofvyars in general, was very raf®.
Recently a new (the first) Swiss Federal Code ornl ®rocedure came into in force. A
central goal of this Code on Civil Procedure isatmid court proceedings by resolving
conflicts by means of a voluntary solutiBhso it is no surprise that this Swiss Federal
Code on Civil Procedure includes regulations aboadiation. Now mediation is a main

t°2 Mediation in

possibility in Switzerland to resolve a disputet@&a of filing a lawsui
Switzerland can B8 or can becon@* related to a court proceeding about the same

subject matter. These types of mediation can be ageourt-annexed mediatithi.

However, traditionally mediation in Switzerland wseen as an out-of-court procedtf®.

2.3.1 Out-of-court Mediation

Before the first Swiss Federal Code on Civil Prazedcame into in force, the Swiss
Federal Council described mediation as a structorgdof-court procedure in which a
neutral and independent third person without argysiten-making power helps the parties
to resolve a disputé’ Those attributes of mediation are omnipresentviitZérland, so

they have not been transferred into the Swiss @od€ivil Procedure itself and this law

“does not contain any definition of the term meidiat.?>® Generally, the Swiss Federal

199 Message on the Swiss CCP, 7335.

20 3. T. PeterGerichtsnahe Mediation, Kommentar zur Mediationén ZPO,(Bern, 2011), VII.
% pid., 11.

292 Kumpan, Bauer-Bulst, 1222.

293 Swiss Code on Civil Procedure, Art. 214,

% Ibid., Art. 213.

2% peter, IX.

2% Message on the Swiss CCP, 7335.

27 |bid., 7335.

208 Kumpan, Bauer-Bulst, 1204.
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Council saw no need to regulate out-of-court meahatvithin the Swiss Code on Civil

Procedure, but the Council recommends the reguktiof the Swiss mediation
organizations instead, although those regulatiaes rmt mandatory by la®’® Those

organizations set out rules for the practice ofafttourt mediation in Switzerland and
compliance therewith is a necessary prerequisitacofeditation by, and/or membership

of, the relevant mediation organisation.

2.3.1.1 Mediator

There is no legal definition of “mediator” in Swiksv, and no accreditation is mandatory
by law?*° This means, that, in principle, anyone may act a®diator without the need for

accreditation, qualifications or training.

However, the main mediation organizations in Switzed (mainly Swiss Bar Association,
Swiss Association for Mediation, Swiss Chamber @ymmercial Mediation) set out

standards regulating accreditation in practite.

2.3.1.2 Training of the Mediator

The accreditation of the Swiss Chamber for CommaérbMediation requires a basic
education in economics or administration, followeg five years of professional
experience, or three years of professional expegieafter a university degre@?

Furthermore, at least 120 hours of education ealpedn mediatio™ or being trainer for

29 Message on the Swiss CCP, 7335 et seq.

219 bid., 7335.

! |bid., 7335.

12 Regulations for Accreditation of the Swiss CharfoeiCommercial Mediation, 1.10.2007, Section 3.a.

2131bid., Section 3.b.



46
commercial mediatiorf** are prerequisites. Therefore the Swiss Chamber for

Commercial Mediation offers accredited educatiod maining®*

The Swiss Association for Mediation requires aste&®0 hours of training, being educated
in communication and cooperative conflict-managena having adequate theoretical
and practical experiences to be accreditéd.

For accreditation by the Swiss Bar Association, omest have a basic education as
mediator to the extent of at least 120 hélrand an additional education especially at an

institution of the Swiss Bar Associatiot?,

The several forms of education mentioned above“rau@nly offered by universities,
professional schools and mediation associatiorerhtielves®

2.3.1.3 Certified Mediator

Switzerland does not have a uniform title “Certfi®ediator”, but several titles that
certify a mediator, like the title “Mediator SCCN of the Swiss Chamber for
Commercial Mediation, the title “Mediator SDM-FSKA* of the Swiss Association for

Mediation and the title “Mediator SAV??? of the Swiss Bar Association.

These titles do not have any legal consequencsegp&uch certified mediators do not have
any more legal powers than any mediator who is agestified, but in Switzerland in

practice there are no mediators acting withoutifeeation, because parties typically

214 Regulations for Accreditation of the Swiss ChanfoeiCommercial Mediation, Section 3.c.
215 Statutes of the Swiss Chamber for Commercial Mittia6.4.2011, Section 10.5.

1% Regulations of Acceptation of the Swiss Associafir Mediation, 25.1.2011, Section 2.
21" Reglement Mediator SAV, 1.7.2007, Section 3.2.

218 |bid., Section 4.

219 Kumpan, Bauer-Bulst, 1231.

220 statutes of the Swiss Chamber for Commercial Mitia6.4.2011, Section 10.5.

221 Regulations of Acceptation of the Swiss Associafir Mediation, 25.1.2011, Section 2.

222 Reglement Mediator SAV, 1.7.2007.
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require such certification and qualification. Exbe lawmakers imply the expectation of

certification?”® Thus, in practice the certifications of the vasauediation organizations

take care of an adequate and comparable educdtroadators in Switzerland.

2.3.1.4 Person of Mediator

Although there is no legal definition of “mediatairi Switzerland?**the Swiss Federal
Council reflected the attributes of a mediatorhia tlefinition of mediation as a procedure
in which a neutral and independent third persothout any decision-making power, helps

parties resolving a disput&

Thus neutrality, independence and the lack of dmtimaking power characterize a
mediator. Those principles are common in any didimiof a mediator in Switzerland. For

example, the Swiss Chamber for Commercial Mediatforces a mediator to be

independent, impartial and neutfal.Independence by definition of the Code of Behaviou
for Mediators of the Swiss Chamber for Commerciagdiation means that the mediator is
not involved in the dispute in any way or has almge relation to any of the parties. Being
impartial requires that no party may receive peidal treatment. Neutrality means that
the mediator is not allowed to decide the dispategven prefer one solution, without all

parties consentintf’

%3 peter, 16.
224 Message on the Swiss CCP, 7335.
22 |bid., 7335.

226 Code of behaviour for mediators of the Swiss Chemibr Commercial Mediation, 13.10.2007, Section
1.2.

227 |bid., Section I1.7.
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2.3.1.5 Mediation Procedure

There is no binding procedure or binding contenmefliation by any Swiss law, whether

by Swiss Federal law nor by Canton IZ%.

Before mediation starts, there can be an agreetoegb to mediation by which parties
oblige themselves to undergo mediation. In Switzetlthis is often done by a mediation
clause and there are suggestions given by the Bwiss mediation organizations for the
contents of such a mediation clause for contractshen the parties are already involved
in a dispute. Those mediation clauses determinegXample, which kind of dispute shall
be submitted to mediation, where the seat of theiatien shall be and in which language

the proceedings shall be conductét.

Usually mediation starts with an agreement to ntediBhe parties and the mediator agree
about the concrete procedure and content of eactiatren at the beginning of a
mediation?*® Therefore, the mediator has to inform the parties,example, about their
role, their duties of confidentiality and about gtructure of mediatioft*

Most mediation organizations have created modgroforma agreements or at least lists
of content for such an agreement. The subject®fikdiation, the duties of the mediator

and the expected costs are regular parts of agresiieemediaté®?

28 Kumpan, Bauer-Bulst, 1225.

229 of. Mediation Clauses of the Swiss Chambers' Aabign Institution, available at

https://lwww.swissarbitration.org/sm/en/clauses.#itg, visited on 4 March 2014.

20 code of behaviour for mediators of the Swiss Chemibr Commercial Mediation, 13.10.2007, Section
1.2.

2! Guidelines on mediation of the Swiss Bar AssoeigtR5.1.2005, Section 5.1.

22 hid., Section 8.
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2.3.1.6 Legal outcomes and aspects of Mediation

A successful mediation usually ends with a setttenoé the mediatioi® This settlement
can be written dowf®*but as with any private agreement between thdesart “is not
submitted to any rules on formi® By the rules of Swiss Obligation L&% such (simple)
mediation settlements are not enforceable per @ea lrourt judgment based on such a
mediation settlement would be enforceable. Theeeather possibilities for execution of
this settlement. As those possibilities belonghe tourt they will be examined below
under 2.3.2.5.

The issue of suspension of the Statute of Limitetiby out-of-court mediation is not
regulated in the Swiss Code on Civil Procedureoag ks there is no connection to a court
procedure. If parties want to make sure that theydastatutory limitation periods, they
need to commence a court proceeding additionalediatiorf>’ otherwise they might lose
their right to pursue their claim. Court proceedinmgmain suspended until the end of the

mediation®3®

Confidentiality of mediation is safeguarded by Algi 216 of the Swiss Code on Civil
Procedure in the way that mediation proceedings@mefidential and kept separate from
the court"?* Therefore, it is prohibited to use the statemeiite parties in subsequent
court proceeding&'’ Article 216 of the Swiss Code on Civil Procedwseeimbedded into
articles regulating court-annexed mediation, scaettainly (at least) regulates court-
annexed mediation, but shall also be valid for@utourt mediation, because the sense of

this regulation is to safeguard confidentiality afy type of mediatio** The Swiss

23 peter, 17.
234 Guidelines on mediation of the Swiss Bar AssogigtR5.1.2005, Section 9.
%5 Kumpan, Bauer-Bulst, 1217.

236 Bundesgesetz betreffend die Ergénzung des Schugeizen Zivilgesetzbuches (Funfter Teil: Swiss
Federal Code of Obligations).

237 Kumpan, Bauer-Bulst, 1209.

238 Swiss Code on Civil Procedure, Art. 214 (3).
239 |bid., Art. 216 (1).

240 pid., Art. 216 (2).

241 Kumpan, Bauer-Bulst, 1222.
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Federal Council, while creating the Swiss Code awil ®rocedure, set the maxim

“conciliation before trial” (especially conciliatio forms independent from court) and

safeguarding confidentiality of any type of mediatis essential to achieve this maxith.

Similarly, by article 166 of the Swiss Code on CRtocedure, a mediator (of any type of
mediation) may refuse to cooperate when askedstdyt@n facts that have come to his or

her attention in the course of his or her actigitf&

Thus, confidentiality is safeguarded in any andfafins of mediation as regards the
mediator as well as the part@éto enable openness in any mediation without fegttiat

the content of the mediation will be held agaimstane in subsequent proceediRys.

2.3.1.7 Costs of Mediation

As in other countries, the costs of mediation int&vland mainly consist of the fees for
the mediator. Usually those fees are determineddogement between the parties and the
mediator at the beginning of the mediati8hRegularly, those fees vary between 100 CHF
and 250 CHF per hour, i.e. those fees vary beti&nand £160 per hour (exchange rate
from December 2014} If a mediator or a party acts contrary to the mgdh agreement,

damages may be demanded from him or her by Swikgafibn Law?*®

242 Message on the Swiss CCP, 7328.

2% Swiss Code on Civil Procedure, Art. 166 (1) d.

244 Kumpan, Bauer-Bulst, 1222.

245 peter, 5.

2%% Guidelines on mediation of the Swiss Bar AssoeigtR5.1.2005, Section 7.1.
247 Kumpan, Bauer-Bulst, 1237.

248 S\iss Federal Code of Obligations, Art. 97 et seq.
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2.3.2 Court-annexed Mediation

The new Swiss Federal Code on Civil Procedure pgesv/a connection between mediation
and court proceedings. Such mediation can be seewoart-annexed mediaticii?
although it still remains a procedure taking place of and independent from court. The
Swiss Code on Civil Procedure knows two types afreannexed mediation, mediation
beforé® and mediation during court proceedirfgsMediations before a court proceeding
are unsuccessful mediations which are followed lop@at proceeding to judge the same
subject matter. Mediation during court proceediags mediations initiated by the judge

or the partie$* during an ongoing court proceeding about the ssubgect matter.

In addition to the general regulations examinedvabthere are some further regulations
especially for court-annexed mediation in articBd3-218 of the Swiss Code on Civil
Procedure. These articles regulate the coordinafiomediation and court proceedirfgs.

Court proceedings shall be avoided by resolvingflot® by means of a voluntary
solution?®® Therefore the Code on Civil Procedure claims thageneral there shall be an
attempt at conciliation before any court proceedigrhis conciliation usually means

arbitration, but “upon the wish of all parties iilie replaced by mediatiorf®’

249 peter, IX.

%0 Swiss Code on Civil Procedure, Art. 213,

! Ipid., Art. 214,

%2 Swiss Code on Civil Procedure, Art. 214 (1).
253 |bid., Art. 214 (2).

%54 Message on the Swiss CCP, 7335.

2% peter, 11.

2% swiss Code on Civil Procedure, Art. 197,

%7 bid., Art. 213 (1).
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2.3.2.1 Mediator

The Swiss Code on Civil Procedure gives no legahitien of who can be “mediator” in
such a court-annexed mediation. The Swiss Fedenah€l mentioned explicitly that “any
independent person of trust” can be consideredemiator?>® In principle (with regard to
the Federal level) the parties “can choose anyop&rs®

2.3.2.2 Training of the Mediator

In Switzerland the Cantons have the competenceh®rorganization of the courts and
some Cantons have established their own requireamabbut the qualifications of a
mediator®®® For example, the Canton of Vaud requires an eécdh the field of

mediation and at least five months of practical ezignce?®* whereas in the Canton of
Geneva mediators need permission from the govercongcil after proof of an adequate
educatiorf® The Canton of Fribourg has also adopted sevelas fior the admission of

mediators in connection with a court proceeditig.

In summary, the requirements about the training afediator in connection with a court
proceeding may depend on the Canton where the pooceeding takes place. Normally

this is the place of residence of the deferfd&r.

28 Message on the Swiss CCP, 7336.

29 Kumpan, Bauer-Bulst, 1224.

0 peter, 16.

281 Art. 40 11 of the Code de droit privé judiciairandois, 1.1.2013.
%2 Art, 66 Loi sur l'organisation judiciairé ©J), 1.1.2011.

263 Kumpan, Bauer-Bulst, 1233.

264 Swiss Code on Civil Procedure, Art. 10.
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2.3.2.3 Person of Mediator

Similar to the definition of a mediator of the Ssifederal Council as a neutral and
independent third person without any decision-mgiiower-*®there are also definitions

in the law of some Cantons stipulating the needéartrality and independent®.

Some Cantons stipulate further conditions aboup#rson of a mediator. For example, in
the Canton of Geneva a mediator has to be at3@agtars of age, and must not have been
convicted of a crime against reputation or horf8lm the Canton of Vaud mediators need
to be named in a list of the tribunal which appsotbat they fulfil certain personal

requirement$®® Similar regulations exist in the law of other Gars as welf®®

One precise rule regulating a special issue ofrakiyt is in the Swiss Code on Civil
Procedure itself. Thus, a mediator may not actudgg in the same case i.e. subsequent
litigation between the same parties, and concerthiegsame subject matter, in the event
that the mediation fail§’°

2.3.2.4 Mediation Procedure

Articles 213-218 of the Swiss Code on Civil Proaediegulate coordination of mediation
with court procedure¥* They do not regulate the procedures of mediatieif?’? On the

contrary, the parties alone are responsible foamiming and conducting the mediation.

65 Message on the Swiss CCP, 7335.

2% peter, 15.

7 oi sur l'organisation judiciaire, Art. 67.

%8 Code de droit privé judiciaire vaudois, Art. 40 I.
269 Kumpan, Bauer-Bulst, 1233.

2’0 swiss Code on Civil Procedure, Art. 47 (1) b.
2’1 Message on the Swiss CCP, 7335.

22 peter, 12.

278 Swiss Code on Civil Procedure, Art. 215.
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Like in any mediation, in court-annexed mediatitins parties and the mediator agree

about the concrete procedtffto keep mediation as a flexible instrument depemdin

the matter of subject.

2.3.2.5 Legal outcomes of Mediation

Mediation before court proceedings is often dondutbl the requirement of having an
attempt at conciliation to avoid litigatid’® Parties therefore often prefer mediation to
arbitration?’® because the relationship of parties and mediaoharizontal’’’ which
means that the mediator has no decision making pewe no party has to accept any
unwanted result, whereas the result of arbitratim be an unwanted binding judgméfit.

The case becomes pending when an application fsr(phe-trial) mediation is filed’®
which suspends the statute of limitations. If smeediation is unsuccessful, the parties

may commence legal acti&ff.

Mediation during court proceedings can be recommeétny the court at any tirffé or the
parties may at any time make a joint request fodiat®n?®? The consequence of this is
that court proceedings remain suspended until dogiest is withdrawn by one of the

parties, or until the court is notified of the eofithe mediatiorf®® This encourages the

274 Code of behaviour for mediators of the Swiss Chamibr Commercial Mediation, 13.10.2007, Section
1.2.

25 Swiss Code on Civil Procedure, Art. 197,

2% Ibid., Art. 213 (1).

2" Message on the Swiss CCP, 7335.

2" |bid., 7332.

219 Swiss Code on Civil Procedure, Art. 62 (1) and At3.
20 |pid., Art. 213 (3).

21 pid., Art. 214 (1).

282 |bid., Art. 214 (2).

283 |bid., Art. 214 (3).
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parties to solve their dispute on a voluntary basthout the risk of aggravating their

situation.

A successful court-annexed mediation usually endb @& settlement. What makes the
settlement of court-annexed mediation special espbssibility to jointly request that this
settlement be approved. An approved agreementheasame effect as a legally binding

decision?®*

2.3.2.6 Costs of Mediation

According to the Swiss Code on Civil Procedureggemeral, the parties shall bear the costs
of mediation®®®“This disadvantages mediatidfi® in relation to traditional proceedings
where there might be financial aid for fees. Peshtijis explains why the Federal Law

allowed Cantonal Law to provide for further exeropt from costé®’

Some Cantons have adopted such rules on the dosisdiation. The Canton of Jura, for
example, usually pays the fees for court-annexediatiens®®® In the Canton of Lucerne
some kinds of court-annexed mediations might beld¢dnby individual decision of the
president of the concerned department of the é8lifthe Canton of Fribourg fixes the
mediation fees by regulatiofl and gives financial aid under several conditithSo far
the Cantons of Aargau, Appenzell-Outer Rhodes, IBagg, Grisons and Zurich have
adopted similar rules on the costs of mediatiowal?? The concrete rules depend on the

284 Swiss Code on Civil Procedure, Art. 217.

85 |bid., Art. 218 (1).

286 Kumpan, Bauer-Bulst, 1213.

87 Swiss Code on Civil Procedure, Art. 218 (3).

28 Art. 11 | Loi d'introduction du Code de procédurele suisse (LICPC), 16.6.2012.

89 8 36 Il f Gesetz Uber die Organisation der Geeichind Behérden in Zivil-, Straf- und
verwaltungsgerichtlichen Verfahren (Justizgesaiz@), 10.5.2010.

290 Art, 127 11l Loi sur la justice (LJ), 31.05.2010.
21 pid., Art. 127 (1).

292 Kumpan, Bauer-Bulst, 1215.
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Canton where the annexed court proceeding takee @ad this is determined by the

Code on Civil Procedure. As mentioned, normallys tis the place of residence of the

defender®®

2.3.3 Mediation-Arbitration

There are similar characteristics between the twainmpresent manifestations of
alternative dispute resolution in Switzerla@fi8iarbitration and mediation, such as being
voluntary conflict solutions independent from cowtere the arbitrators or mediators
usually are chosen by the parties. Neverthelegsjwio proceedings have to be strictly
distinguished. Mediation can be distinguished frarbitratiorf>> mainly by the power of
the arbitrator in comparison to the power of a ratati An arbitrator, for example, has the
power to take evidenc®€® whereas in mediation only the parties are respémsior
conducting the mediatioff! Furthermore, the main difference is that an aatutr has
decision-making-power and can pass a judgrfiénthereas it is a common characteristic
in any definition of a mediator in Switzerland thetmediator has no decision-making

power.

In any event, besides these strict differences éatwarbitration and mediation, there is
one proceeding in Switzerland where arbitration aratliation align, namely, the “Med-
Arb” Proceeding®®

The term “Med-Arb” consists of “Med” for mediatioand “Arb” for arbitration and
expresses a combination of those processes. Arbitras well as mediation should enable

a cooperative resolution of a dispute separate tra@rcourt proceeding and thereby avoid

293 Swiss Code on Civil Procedure, Art. 10.

294 Kumpan, Bauer-Bulst, 1206.

2% Message on the Swiss CCP, 7335.

2% Swiss Code on Civil Procedure, Art. 203 (2).
7 Ipid., Art. 215.

2% Ipid., Art. 381,

299 peter, 24.
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litigation. A combination of those processes migéata further possibility to achieve the

general aim of “conciliation before trial”.

The “Med-Arb” Proceeding means that first a mediatitakes place. Preferably this

mediation ends the whole conflict. Thus it remainssual mediation.

However, even in a (mostly) successful mediatiamesdopics may remain unresolved. In
this case the mediator (and the parties) will teate the mediation with the realized
results, and the role of a mediator without deasitaking powers will change into the
role of an arbitrator with decision-making powers decide (only) the remaining

unresolved topics.

In the “Med-Arb” Proceeding the same mediator canslthe (following) arbitration. One
advantage is not to waste any time between botbepaings. The other advantage is that

the arbitrator already knows about the subjectenaitthe substantive dispute.

This proceeding seems a little strange in vieweaftrality of a mediator. A mediator shall
not be judge in the same subject m&tfao enable the parties to act openly in a mediation
but it seems to be wished that a mediator sha#irbitrator in the same subject mati¥r,
although an arbitrator has the power to take evief8hand pass a judgméfitas well.
However, the main difference of such an arbitréboa judge is that the parties are free to

choose the arbitratGf*

By way of a “Med-Arb”-Proceeding the settlement dam recorded in the form of an
award. That makes the settlement enforceable dvémeiproceeding remains a usual

mediation®®®

39 Swiss Code on Civil Procedure, Art. 47 (1) b.
%1 peter, 24.

%92 swiss Code on Civil Procedure, Art. 203 (2).
%% |pid., Art. 381.

394 bid., Art. 361 (1).

305 |hid., Art. 385.
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2.3.4 Conclusion on the Domestic Law of Switzerland

Traditionally mediation in Switzerland was not réagad by law at all and even nowadays
a wide range of domestic dispute mediation is siit regulated by law, but rather by
mediation organizations and by party autonomy. Hm@merecently the Swiss Federal
Code on Civil Procedure came into force which idelsi some legally binding regulations
about mediation, especially regarding the issuethd requirement of attempting

conciliation to avoid litigation, the issue of sesgion of the statute of limitations, the
issue of confidentiality of mediation and the issfeenforceability of a (court-annexed)

mediation settlement.

The chronological development of the Swiss CodeConl Procedure mirrors Directive

2008/52/EC. On 21 May 2008 the European Parlianagat the Council adopted the
Directive and on 19 December 2008 the final versibthe first Swiss Federal Code on
Civil Procedure was created. Furthermore the EuwmopEnion Member States were
expected to transpose the Directive into their oational law by 21 May 2011 and since
1 January 2011 the Swiss Code on Civil Proceduseblkan in force. This Swiss Code on
Civil Procedure does not distinguish between doimesid cross-border disputes. Thus
those regulations are valid for domestic disputéiat®ns as well as cross-border dispute

mediations.

Regarding the two different approaches, the “manisipproach” and the “dualistic
approach”, it has to be clearly stated that “apphdadoes not describe the process of
implementation of a Directive, but generally angiséative handling of a legal issue. Thus,
Switzerland follows a “monistic approach” regardihg legislation of mediation.

In summary, the chronological development of thgaldandscape of domestic dispute
mediation in Switzerland is very similar to a dephent of the legal landscape of
domestic dispute mediation that could have bedfuropean Union Member States which
implemented Directive 2008/52/EC by the monistiprapch. However, Switzerland is not

a Member State of the European Union and Dire@B@8/52/EC does not apply there.

The new Code on Civil Procedure extended the drepmication of mediation especially

in relation to court proceedings, and that willdnaore attention to the use of mediation.
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2.4 Comparison of the Domestic Laws of Germany, Sco  tland and

Switzerland

Standing back and reflecting on the analysis otlinee legal systems, one can see certain
differences in their domestic laws regulating dotiedispute mediation, but even more

similarities in their practice of mediation.

In Germany mediation is legally defined by the GannMediation Act and thus is binding

in respect of any mediation in Germany after 2y 20012. In contrast, in Scotland there is
no primary legislative basis defining mediationa#if®® and definitions of mediation, for
example by the main mediation organizati8sare not binding by law. Similarly, in
Switzerland definitions of mediation do exist, éxample by the Swiss Federal Courl,

but those definitions are not binding by law eitfféBesides these differences, mediation
in practice in each of the legal systems examisex®én as a process where an independent
or impartial third person without any decision- nmak power helps parties to resolve a
dispute, so problems that might emerge from thierdinces in the definitions just seem to

be theoretical.

With regard to the education of a mediator, thener Mediation Act sets out (“general
and vague®*®, but legally binding) regulation&! However, no formal accreditation is
required so far to act as mediator in Germany. datl8nd there is no legally mandatory
accreditation system, so anyone may act as a moediat practice, the main mediation
organizations set out accreditation standards. iBhadso the position in Switzerland for
out-of-court mediation and for court-annexed medret with regard to the Federal level;
with regard to Canton law different requirementsiwalthe qualifications of a mediator in

connection with a court proceeding may exist.

306 crawford, Carruthers, Volume I, 516.

%07 ¢f. Code of Practice for Mediation in Scotland,ofsted by the Board of the Scottish Mediation Networ
on 19.11.08 and B. GilGill Report 167.

398 Message on the Swiss CCP, 7335.
399 Kumpan, Bauer-Bulst, 1204.
$10Bach, Gruber, Volume I, 168.

311 German Mediation Act, Section 5 (1).
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A mediator in Germany has to be independent andhitigi*? and does not have any

decision-making powef® Those attributes are also legally binding by therrnGan
Mediation Act. Neutrality, independence and theklaaf decision-making power
characterize a mediator in Scotldficand in Switzerlantt® too, although those attributes
are not legally binding there. In Switzerland, witbgard to Canton law, different
requirements in connection with a court proceednay exist.

Regarding the legal outcomes of mediation, sucabssédiation in German3/® as well as

in Scotland'” and in Switzerlant® usually ends with a mediation settlement, which is
intended to operate as a contract and thus has fidfilled in accordance with the rules of
Contract Law'® and Swiss Obligation Law. There are further pdksés for execution of
this agreement to make it enforceable per se ih eaantry. In each of the legal systems
examined, mediation may have the effect of suspgnilie statute of limitations and court
proceedings may remain suspended automaticallpan vequest of the parties. However,
there are differences between the legal systemmiiagd as regards the requirements
regarding those issues, which range from any kindegotiatiori?° up to court-annexed

mediations’?!

Confidentiality of mediation is safeguarded by lawGerman§?*and in Switzerlantf®

whereas in Scotland (except in family mediatidfisconfidentiality of mediation is not

%12 German Mediation Act, Section 1 (2).

33 |bid.

314 Code of Practice of the Scottish Mediation Network
315 Message on the Swiss CCP, 7335.

%1% proksch, 57.

317 Gill Report, 169.

%18 peter, 17.

%1% German Civil Code, Section 241.

%20 German Civil Code, Section 203.

2L ¢f. Crawford and Carrutherg)nited Kingdom | 533, referring to: Arbitration (Scotland) Act Zm1
Section 10 (1).

%22 German Code of Civil Procedure, Section 385 (2).

323 Swiss Code on Civil Procedure, Art. 166 (1) d,. a6 (1).
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currently guaranteed by any legislatioff® In practice mediators regularly bind

themselves by a Code of Practice for Mediation Whiequires confidentiality?® and
parties regularly bind themselves by confidentalitauses included in the mediation
agreement. In practice in Germany consequencesréaching the duty of confidentiality
usually only arise out of the contract betweenegithe parties themselves or between the
parties and the mediator.

2.5 Conclusion

In summary the (main) difference among the mediatigstems examined with regard to
domestic dispute mediation is in the source of tegulations, e.g. who made the

regulations and how binding they are.

Germany regulates mediation mainly by federal lawd dahus those regulations are
mandatory all over Germany. Switzerland regulatesliation partly by law (Federal and
Cantonal) and partly by private mediation organaret (not legally binding). In Scotland
most regulations are set by private mediation degaions and thus are not binding by law
at all. However, the practice of mediation is ngdHe same in all the legal systems

examined.

Even more interesting than the current status o$dhregulations is their development

particularly with regard to Directive 2008/52/EC.

In Germany the regulations about domestic dispwgdiation became legally binding with
the implementation of Directive 2008/52/EC. By theonistic approach, Germany
transposed Directive 2008/52/EC into national laalid for domestic dispute mediations
as well as for cross-border dispute mediation. Thithough Directive 2008/52/EC does
not (mandatorily) apply to domestic dispute mediadi, this Directive had an (indirect)

impact on the legal landscape of domestic disp@diation in Germany.

324 Civil Evidence (Family Mediation) (Scotland) Ac®35, Chapter 6.
% Tuddenham, No. 5c.

326 Code of Practice of the Scottish Mediation Network
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In contrast, there has been no change in the magutaabout domestic dispute

mediation in Scotland with the implementation ofdative 2008/52/EC. By the dualistic
approach, Scotland implemented Directive 2008/524f@/ in regard to cross-border
disputes. Thus, this Directive had no impact onlégal landscape of domestic dispute

mediation in Scotland.

In Switzerland, again, some legally binding regolad about domestic dispute mediation
have been created recently, but it is speculatitietier this development is connected
with an (if at all .indirect impact of Directive 2008/52/EC. The parallel amotogical

development of the Swiss Code on Civil Proceduremparison to Directive 2008/52/EC

may suggest such an impact for uncertain reasoiiseas is no application of European
Directives in Switzerland. But then again in the é84age on the Swiss Code on Civil
Procedure” no reference to any European legislaianade and the first step to a Swiss
Code on Civil Procedure was already taken in ttae 2800, by giving the federal level its
appropriate competence (before the draft for Divec2008/52/EC was publishedfy.In
any case, Switzerland follows a (autonomous) minggiproach and all Swiss regulations

are valid for domestic dispute mediations as weHlaa cross-border mediation.

In conclusion this Chapter has demonstrated th&emmany by implementation by the
monistic approach Directive 2008/52/EC has had iadiréct) impact on the legal
landscape of domestic dispute mediation, whereasciiie 2008/52/EC has no such
impact by implementation by the dualistic approach.

Chapter 3: Cross-border Dispute Mediation

The following chapter will concentrate on the ledpalckground of cross-border dispute
mediation. “Cross-border dispute mediation” in thhiesis means mediation of “cross-
border disputes”, by definition of Article 2 of Rictive 2008/52/EC, which is as follows:

“For the purposes of this Directive a cross-bomispute shall be one
in which at least one of the parties is domicilechabitually resident
in a Member State other than that of any otherypant the date on
which:

(a) the parties agree to use mediation after thgutle has arisen;

%27 Message on the Swiss CCP, 7222.
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(b) mediation is ordered by a court;

(c) an obligation to use mediation arises undeonat law; or
(d) for the purposes of Article 5 an invitatiomimde to the parties™®

Furthermore,

“for the purposes of Articles 7 and 8 a cross-borispute shall also

be one in which judicial proceedings or arbitratidollowing

mediation between the parties are initiated in anlder State other

than that in which the parties were domiciled doitually resident on

the date referred to in paragraph 1(a), (b) or.{©)”
For these purposes, “domicile shall be determinestcordance with Articles 59 and 60 of
Regulation (EC) No 44/200F2° Regulation (EU) No 1215/2012 “shall repeal Regatat
(EC) No 44/2001*" with effect from 10 January 208> From then “references to the
repealed Regulation shall be construed as refesdndeegulation (EU) No 1215/2012 and
shall be read in accordance with the correlatibfetaet out in Annex I1I?*® Thus Articles
59 and 60 of Regulation (EC) No 44/2001 are repldneArticles 62 and 63 of Regulation
(EU) No 1215/2012** by terms of which the domicile of a natural perseitl be
determined by the law of the Member State wheredtisicile is alleged to be locat&d
and a legal person shall be deemed to be domiatl¢de place where it has its statutory
seat, or central administration, or principal pladebusiness$*°In contrast to this legal
concept of “domicile”, “the notion of "habitual idence’ embodied in the rule (Article 2

328 Directive 2008/52/EC, Article 2 (1).

329 |bid., Article 2 (2).

330 pid., Article 2 (3).

31 Article 80, Regulation (EU) No 1215/2012.

%2 bid., Article 81.

%3 |bid., Article 80.

% 1bid., Annex III.

335 Article 62, Regulation (EU) No 1215/2012, formentidle 59, Council Regulation (EC) No 44/2001.

33 Article 63, Regulation (EU) No 1215/2012, formentiéle 60 (1), Council Regulation (EC) No 44/2001.
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of Directive 2008/52/EC) refers to a mere f4tt” i.e. where somebody in practice

physically stays for a considerable time period.

Switzerland is not affected by this definition abss-border disputes and by the scope of
application of Directive 2008/52/EC. Thus the fallag chapter will be separated into two
parts: The European Union Position (e.g. the ldgalkground of cross-border dispute

mediation of Germany and Scotland) and the Swis#iPo.

3.1 The European Union Position

Simplified practical examples of “cross-border ditgpmediation” in the sense of Directive
2008/52/EC would be if a French holidaymaker disputith a Spanish hotelier about the
hotel bill, or if an Austrian party / consumer orslgoods from an Italian producer which
are damaged in the course of delivery, or if a Saveas a car accident with a Croat on
their vacation in Greece, and if those disputingigs undergo mediation (initiated in the
sense of Article 2 of Directive 2008/52/EC).

In summary, cross-border dispute mediations shaeefdct that the parties come from
different countries, usually with different legalstems. To settle these legal differences
the parties shall “rely on a predictable legal feavork” of (cross-border) mediatiof?
Therefore the goal of the Directive 2008/52/ECdsreéach a highly “harmonised set of
rules on mediatior?® so it sets out several standards, some strichaamtlators*’, some

vague and only permissivé:

Concerning harmonization of rules on cross-bordgpute mediation this thesis will pay
attention only to the strict and mandatory stansiaet by Directive 2008/52/EC, which are

standards ensuring the quality of mediation, théorerability of agreements resulting

%7 Esplugues, Volume |1, 508.

%% Directive 2008/52/EC, Recital 7.

%% Esplugues, Volume 11, 510.

9 ¢f. for example Article 8, Directive2008/52/EC.

341 ¢f. for example Ibid., Article 5 (1).
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from mediation, the effect of mediation on limitatiand prescription periods and the

confidentiality of mediatiorf**

Without anticipating any results it can be said thare are similarities between Germany
and Scotland and there are differences between &wriand Scotland. So this part of the
thesis will again be separated into two parts: shmilarities between Germany and
Scotland on the one hand and the differences bat@eemany and Scotland on the other
hand.

3.1.1 Similarities between Germany and Scotland

The similarities between Germany and Scotland tésarh their status as EU members or
unit thereof in consequence of supranational réigmia and belong to the topic
“Enforceability of Agreements”. Altogether, (as domestic dispute mediation) there are
mainly three separate agreements relating to droster dispute mediation in Germatiy
and equally in Scotlanf* an agreement to go to mediation, an agreemenetbate and a

mediation settlement.

Before the mediation process begins, there cannbageeement to go to mediation by
which the parties oblige themselves to undergo atienii because of a concrete dispute.

Thus the agreement to go to mediation is a conlreivteen the parties themselves.

Mediation usually starts with an agreement to ntedidhis agreement includes the
concrete content and process of the mediationedpected costs and the duties of the
mediator. Thus the agreement to mediate is a adritetween the parties on the one hand

and the mediator on the other.

Successful mediation usually ends with an agreddtiso, the mediation settlement, by
which the parties oblige themselves to put thermaragement into effect. Thus the
mediation settlement is a contract between thegsatttemselves.

342 Directive 2008/52/EC, Article 4-8.
3 Hutner, 11 et seq.

%44 Crawford, Carruthers, Volume |1, 465 et seq.



66
If a domestic (a purely internal) dispute (with canflict of laws element) was mediated

in Germany, usually those agreements would be gedeby the rules of German contract
law.>* Similarly in a domestic (a purely internal) dispufwith no conflict of laws
element) in Scotland those agreements would usb&lgeen as contracts governed by
Scottish law?*® In cross-border cases the governing law regartioge agreements has to
be separately determined.

In Germany this law would generally be determingdhe Introductory Act to the German
Civil Code. However, this Introductory Act clainfs‘iules of the European Community in
their respective pertaining version” are immediatelpplicable that those rules are
relevant*’ In this international contractual nexus, Regufat{&C) No 593/2008 of the
European Parliament and of the Council of 17 JuB@82on the law applicable to

contractual obligations (hereinafter “Rome | Regjol) is relevant®®

Similarly in Scotland per the Contracts (Applicallaw) Act 1990 (which enacted the
Rome Convention into Scottish law) the Rome | Ragoih, which supersedes the Rome

Convention, will apply**®

The Rome | Regulation was created by the EuropealiimmMent and the Council “for the
progressive establishment of a (European) arejagti€e)...(to produce) measures relating
to judicial cooperation in civil matters with a essborder impact®® and “to improve the
predictability of the outcome of litigation, cem&y as to the law applicable and the free

movement of judgments®!

345 ¢f. A. Hutner, Das internationale Privat- und \&nfensrecht der Wirtschaftsmediation,11, and Bach a

Gruber, Germany, 164 and 172.

346 Crawford, Carruthers, Volume II, 465 et seq.

347 ¢f. Introductory Act to the German Civil Code, ABt

8 |bid., Art. 3 No. 1 (b).

39¢f. 2 (a) (1) Law Applicable to Contractual Obliges (Scotland) Regulations 2009.

¥0¢f. Recital (1), Regulation (EC) No 593/2008 oé turopean Parliament and of the Council of 17 June
2008 on the law applicable to contractual obligadiRome | Regulation).

%1 bid., Recital (6).
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The Rome | Regulation (in general) shall apply er@any as well as in Scotland, “in

situations involving a conflict of laws, to conttaal obligations in civil and commercial

matters”>>?

The three separate agreements relating to mediatiostitute contracts regulating such
obligations as just examined. By definition of Al 2 of Directive 2008/52/EC, the
parties to cross-border dispute mediation are diéedior habitually resident in different
states, with different legal systems. As a consecgieat least one of the parties is also
domiciled or habitually resident in a differenttstahan the mediator. So in each of the
agreements, either between the parties themsehiastween the parties and the mediator,

a conflict of laws exists.

Thus, the Rome | Regulation shall determine thdiegige law of the agreement to go to
mediation, the agreement to mediate and the mediasiettlement in cross-border
mediations. However, there are several exclusionshis general regulatioft> so the
application of the Rome | Regulation has to beipaldrly checked and each of these
agreements has to be examined separately as edhbsaf agreements may have to be
treated differently.

3.1.1.1 The Agreement to go to Mediation

In Germany (as examined above under 2.1.1.5) dsaweh Scotland (as examined above
under 2.2.1.2) before the mediation process bedgimese can be an agreement to go to

mediation.

“Arbitration agreements and agreements on the ehofccourt” are excluded from the
scope of the Rome | Regulatid?f.On the one hand, it could be argued that thisuesiah
also extends to the agreement to go to mediatiomexfiation is also a form of conflict
resolution like arbitration and court proceedinggbitration and court proceedings, on the
other hand, are strictly to be distinguished froradmation by the characteristic of the
missing decision-making-power in mediation. Theywvaear formulation of Article 1.2 (e)

%2Rome | Regulation, Article 1.1.
%3 bid., Article 1.2.

%4 bid., Article 1.2 (e).
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of the Rome | Regulation excludes only “arbitratexgreements and agreements on the

choice of court” and does not mention alternatiigpuate resolution clauses or mediation
clauses™ Thus, Article 1.2 (e) of the Rome | Regulation egsly (just) excludes dispute

resolutions withdecision-making-power and not withaiich power.

Furthermore, regulating the agreement to go to atiesh by the Rome | Regulation in
every participating country uniformly helps the aafiunifying the area of justic8® So
the agreement to go to mediation should not beiftechlas arbitration agreement in the
sense of the Rome | Regulation and thus it shooldgenerally be excluded from the

scope of the Rome | Regulation.

However, in some cases the agreement to go to trmdishould be excluded from the
scope of the Rome | Regulation. By an agreememgotdo mediation the parties oblige
themselves to undergo mediation because of a denclispute, so there is a close
connection between this dispute and the agreerneg to mediatiori®’ Certain subjects
are excluded from the scope of the Rome | ReguidtfbDisputes about those subject
matters shall not be determined by the Rome | Reigul. If those disputes themselves
shall not be determined by the Rome | Regulatipmjould be contradictary to determine
the agreement to go to mediation by the Rome | Réign where they pertain to such an
excluded dispute, because of their interdependertues, the application of the Rome |
Regulation regarding the agreement to go to mediiathall be assessed in the same way
as the subject matter in dispute itself. So “areagrent to go to mediation in respect of a
Rome | (Regulation)-excluded matter conceivablyustho.not (be regulated) by the Rome
| Regulation”®*® Then such an agreement to go to mediation in Geynveould be

determined by the Introductory Act to the Germawil@@ode®® and in Scotland it would

$5¢f. U. P. Gruber and |. Baclgermany in: Esplugues, Carlos (ed.), Civil and commerdilgdiation in

Europe, Cross-Border Mediation, Volume Il (Cambedg014), 159 et seq.
%% Rome | Regulation, Recital (1).

%57 Ccrawford, Carruthers, Volume Il, 467.

%8 Rome | Regulation, Article 1.2.

%9 Crawford, Carruthers, Volume I, 467.

30¢f. Art. 3 Introductory Act to the German Civil Ge.
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be regulated by pre-existing national choice of tales, which “would be the law of the
861

place where the mediation is to be undertakenléhéoci solutionis).
Apart from those excluded matters the agreementgotdéo mediation (generally) shall

attract the application of the Rome | Regulatiortcérding to that, the agreement to
mediate (with regard to some exceptidffs)shall be governed by the law chosen by the
parties. The choice shall be made expressly orlgle@monstrated by the terms of the
contract or the circumstances of the case. By ttiedice the parties can select the law
applicable to the whole or to part only of the caat”**®*In cases where no law has been

chosen, this law is usually determined by Articlef4he Rome | Regulation.

3.1.1.2 The Agreement to mediate

Mediation in Germany (as examined above under B)Jldnd in Scotland (as examined
above under 2.2.1.2) usually starts with an agreén@ mediate. In contrast to the
agreement to_go teediation, which is a contract between the pariesnselves with
close connection to the subject matter in dispiite,agreement to mediate is a contract
between the parties on the one hand and the mediatthe other about the duties of the
mediator and the concrete process of the medialibis agreement to mediate (just)
regulates the formal procedure of the mediatiotwien the parties on the one hand and
the mediator on the other) and does not directijyemce the subject matter in dispute

(which is between the parties themselves).

The agreement to mediate has no direct conneditmetsubject matter in dispute and thus
the application of the Rome | Regulation regardimg agreement to mediate shall not be
assessed in the same way as the subject matteputel As a result, an excluded subject
matter in dispute does not exclude the agreememiettiate from the scope of the Rome |

Regulation.

%1 crawford, Carruthers, Volume Il, 467.
%2 Rome | Regulation, Article 3.3 and 3.4.

363 bid., Article 3.1.
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The agreement to mediate has to be assessed sgparagulations about the formal

procedure of mediation are not excluded from then®d Regulatiori®* so the agreement
to mediate is not excluded from the scope of thmm&b Regulation and thus “it would be

beneficial for agreements to mediate to be govehyethe) Rome | (Regulation}®>

The agreement to mediate generally shall be godeogethe law chosen by the part®s
and where no governing law has been chosen, theslasually determined by Article 4 of
the Rome | Regulation. Then the mediator would haviee seen as some kind of service
provider and, as the agreement to mediate detesntireeduties of the mediator, it would
have to be “classified as a service contrdtTherefore, it would be governed by the law
of the country where the mediator has his habitesitlencé® or by the law of the country
with which it is most closely connecté®.That would usually be the place where the
mediation takes place. This seems to be a preterablution as it is clear for all

participants of a mediation, where it takes place.

The situation changes if a party to the agreemenhédiate is a natural person acting
“outside his trade or profession”, because thisypaas to be seen as “consum&™Then

the mediator has to be seen as a “professionatguse he is acting “in the exercise of his
trade or profession®* Thus those agreements to mediate would have wassified as

“consumer contracts” and “be governed by the lashefcountry where the consumer (e.g.
the party) has his habitual residence, providet tthe@aprofessional (the mediator) pursues
his commercial or professional activities in theuniwy where this party has his habitual
residence, or by any means, directs such activitigbat country or to several countries

including that country, and the contract falls \wittthe scope of such activities*?

%4 Rome | Regulation, Article 1.2.

%5 Crawford, Carruthers, Volume I, 469.
3¢ Rome | Regulation, Article 3.1.

%7 Gruber, Bach, Volume I, 173.

%8 |bid., Article 4 1 (b).

39 pid., Article 4.4.

370 pid., Article 6. 1.

371 bid., Article 6. 1.

372 \bid., Article 6. 1.
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3.1.1.3 The Mediation Settlement

Successful mediation in Germany (as examined aboder 2.1.1.6) and in Scotland (as
examined above under 2.2.1.3) usually ends withrtediation settlement. This settlement
iIs an agreed solution in the form of a contractMeen the parties, regulating the subject
matter in dispute itself.

Thus, it depends on the substantive nature of igute whether the mediation settlement
is governed by the Rome | Regulation or whethés @xcluded’® If the dispute does not
pertain to a subject mentioned in Article 1(2) loé Rome | Regulation (i.e. an excluded
matter) the mediation settlement will be judgedtihy Rome | Regulation. In that case,
usually the governing law is expressly chosen leyphrtied™ or, in the absence of such a
choice, it is determined by Article 4 of the Ronfedgulation.

If the dispute pertains to an excluded matter,niegliation settlement would be excluded
from the scope of the Rome | Regulation and thevoiild, in Germany, be determined by
the Introductory Act to the German Civil Cotléand, in Scotland, it “must be determined

instead, by application of the forum’s pre-existingtional choice of law rules in

876

contract®’® and the governing law is determined by commonganciples®’’

Even more interesting than the determination of ¢jozerning law is the topic of

“enforceability of agreements resulting from meidiat. By Directive 2008/52/EC,

“1. Member States shall ensure that it is posdimehe parties, or for
one of them with the explicit consent of the othéssrequest that the
content of a written agreement resulting from miaolia be made
enforceable. The content of such an agreement dbmllmade
enforceable unless, in the case in question, ettieeicontent of that
agreement is contrary to the law of the Member eStahere the
request is made or the law of that Member Stats doé provide for
its enforceability.

2. The content of the agreement may be made emfolcdy a court
or other competent authority in a judgment or denisor in an

%73 Crawford, Carruthers, Volume I, 470.

374 Rome | Regulation, Article 12 (1).

375 ¢f. Art. 3 Introductory Act to the German Civil Ge.
%76 Crawford, Carruthers, Volume I, 470.

377 \bid., 479.
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authentic instrument in accordance with the lawhefMember State where the
request is made.

3. Member States shall inform the Commission ofdberts or other
authorities competent to receive requests in aecme with
paragraphs 1 and 2.

4. Nothing in this Article shall affect the ruleppdicable to the
recognition and enforcement in another Member Sih#e agreement
made enforceable in accordance with paragrapfi®1.”

Thus, Directive 2008/52/EC requires the enforcégbfjust) of mediation settlements of

cross-border mediations.

Considering the domestic situation, there are s¢passibilities in Germany (as examined
above under 2.1.1.6) and in Scotland as well (asnéed above under 2.2.1.3) to give a
mediation settlement the effect of an authentitrimsent, a court settlement or a judgment

to make it enforceable.

Considering the cross-border situation, there &e several possibilities to make such a

mediation settlement enforceable in other Stiftes:

Within the European Union, in civil and commerciaatters, a document that is
enforceable in one Member State of the Europearorushall (generally) be declared
enforceable in other Member States, ¥Equally, the mediation settlement of a court-
annexed mediation can be transposed into a coddrsed settlement. That brings the
same enforceability within the European UniBhGenerally, within the European Union,
“judgments, court settlements and authentic insénts or uncontested claini& of one
Member State are enforceable within the whole Eemop Union (under certain

requirementsy®® Similar regulations exist in the context of créssder maintenance

378 Directive 2008/52/EC, Article 6.
379 Crawford, Carruthers, Volume II, 480 et seq.

30 Article 58 (1), Regulation (EU) No 1215/2012, famArticle 57 (1), Council Regulation (EC) No
44/2001, 22.12.2000.

1 ¢f. Articles 59 and 60, Regulation (EU) No 1213/2pformer Article 58, Council Regulation (EC) No
44/2001.

%82 Article 3 (1), Regulation (EC) No 805/2004 of tReropean Parliament and of the Council, 21.04.2004.

383 bid., Article 11.
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applications arising from family relationships withthe regulations of the Council

Regulation (EC) 4/2008**
Insertion:

With regard to the enforceability of German or $isbt agreements in_nen
Member States of the European Union (which_is hoss-border” by
definition of Article 2 of Directive 2008/52/EC)hére can be multinational or
bilateral conventions on recognition and enforcete#nexecutory titles and

court decisions.

One of those multinational conventions, for exampke the New York
Convention®®®> Because international arbitration became more amte
important to settle international commercial digsuthis “Convention on the
Recognition and Enforcement of Foreign Arbitral Ad&l was brought into
force on 7 June 198% and it applies to the recognition and enforcenwnt
foreign arbitral awards and the referral by a comrbitration®>’ Thereby non-
domestic arbitral awards shall not be discriminaagainst, but generally be
recognized as binding and enforceable in accordaitbethe rules of procedure
of the territory where the award is relied upas long as the arbitral award is
within the arbitrator’s jurisdiction, the arbitrati meets the minimal standards
of fairness, the award is something amenable tivration, and the award does
not violate public policy in the state where itdsbe enforced®® Germany and
the UK (and thus Scotland as part of the UK) ardaypt the New York
390

Convention:®" Thus German or Scottish pure mediation settlem#rds are

transformed into the form of an arbitration awarod not just be enforceable

384 Council Regulation (EC) 4/2009, 18.12.2008.

%5 Convention on the Recognition and Enforcementaséfgn Arbitral Awards, 10.6.1958.
%% Ipid., Article XII.

%7 bid., Article I.

%88 |bid., Article 11l

%% |bid., Article V.

390, List of the New York Convention Countries, dzhle at

“http://www.newyorkconvention.org/contracting-stefiest-of-contracting-states”, site visited on 12aidh
2014.
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in Germany or Scotland, but in all of the 149 cacdting states of the New York

Conventiort!

Further important multinational conventions applyito Germany and the UK
are the Lugano Convention on jurisdiction and thimeement of judgments in
civil and commercial matters by which authentidnasents or settlements can
be enforceable in all contracting statésand the Hague Convention on the
International Recovery of Child Support and Otheornis of Family
Maintenanc& regulating the enforcement of such settlements.

3.1.2 Differences between Germany and Scotland

The similarities between Germany and Scotland gxstimined result from supranational
European regulations or international conventioRegarding the further mandatory
standards set by Directive 2008/52/EC about thditguaf mediation, the effect of
mediation on limitation and prescription periodsl dne confidentiality of mediatiéi, no

such supranational regulations exist.

3.1.2.1 Quality of Mediation
By Directive 2008/52/EC,

“1. Member States shall encourage, by any meanshathey consider
appropriate, the development of, and adherenceotantary codes of
conduct by mediators and organizations providingliateon services,
as well as other effective quality control mechargsconcerning the
provision of mediation services.

%91 Convention on the Recognation and Enforcemenbaédifn Arbitral Awards, Article 111,
392 Article 57 of the New Lugano Convention, 30.10.200

393 Article 20, Convention on the International Reagvef Child Support and Other Forms of Family
Maintenance, 23 November 2007.

394 Directive 2008/52/EC, Articles 4, 7 and 8.
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2. Member States shall encourage the initial anithéun training of mediators in

order to ensure that the mediation is conductedann effective,

impartial and competent way in relation to the jeart®®
Although Member States shall take care of the guafimediation, those requirements are
not really strict, as they do not include measwabtandards or binding methods.
“Encouraging” leaves a wide range of possibiliteesd the formulation “by any means
which they consider appropriate” is even more ofregarding the issues to which this

formulation refers).

3.1.2.1.1 Germany

The German Mediation Act, as implementation of Dliree 2008/52/EC, contains
regulations about the “training of mediators” aritug the quality of mediation. In
summary, a mediator has to ensure that he hasveecappropriate training, and that he
regularly participates in continuing education iflifg the requirements of section 5 (1)
Mediation Act (examined above under 2.1.1.2, asdhregulations are also valid for

domestic dispute mediations).

As those regulations may be different in Germamytim many other European states, they
may cause problems in cross-border disputes, beadisreign mediator might not have
the education the German Law may require. It “seegasonable to assume, that...even
mediators seated in another Member State must adhéhe Mediation Act’s educational
requirements when they offer their services in Gamm the parties (or at least one of
them) have their habitual residence/seats in Geyraad the mediation's effects will occur

in Germany.?

Although the German Mediation Act sets out sevaejuirements concerning the
education and training of mediators, “the Mediathwst itself contains no further details -
either in regard to the initial mediation trainiogin regard to the continuing educatioii’.

Thus, it would be hard to determine exactly howlweé requirements concerning the
education of mediators as per the Mediation Acidde satisfied by a foreign education,

3% Directive 2008/52/EC, Article 4.
3% Gruber, Bach, Volume 11, 170.

397 bid., 169.
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as those requirements are “too vague as to allonpaactical impact®® in particular

since section 5 (1) Mediation Act makes it the oesbility of the mediator himself to

ensure that he does fulfill those requireméits.

That vagueness of the requirements as to the ednazdtmediators might change, as soon
as the title “Certified Mediator” is in u¥ (examined above under 2.1.1.3). Therefore the
Federal Ministry of Justice is authorised to issegulations governing the training and
continuing education of Certified Mediatdtsand the recently created (first) draft for such
regulations for example requires a vocational etioicar a university degree, two years of
professional experience and an education as medethe extent of at least 120 hofis.

In summary, as this draft includes measurable stasd it is to be expected that the final

regulations will also be detailed and measural#e.th

Thus, the questions whether a mediator domiciledniother State will be allowed to use
the designation “Certified Mediator” (i.e. a Germaw accreditation) “if he has completed
an education in his home country that matches dugirements of the (forthcoming)
Federal Ministry of Justice regulation$® is a matter of speculation at present, but
according to the proposal of the Legal Affairs Comee of the 17th German
Parliament® for the Mediation Act a foreign education shoulel dccepted as equal to a
German education, so one can assume that the riomggliator may use this designation.
In any case, even the proposed title "Certified Mdd" will not have any legal
consequences itsélf and thus even these detailed regulations will aveonsequences
for foreign mediators in the sense of being allowedct as mediator in Germany or not.

In summary, the German Mediation Act does not gt @quirements with regard to

%98 Gruber, Bach, Volume II, 169.

39 |bid., 169 et seq.

4% German Mediation Act, Section 5 (2).

91 |bid., Section 6.

%2 Draft Regulation for the Education of Certified dlators, Section 2 and 3.
93 Gruber, Bach, Volume II, 170.

404 cf. Drucksache 17/8058 des Deutschen Bundestag, 20

405 Ahrens, 2467.
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education and training of mediators that would preé\a foreign mediator from acting as

a mediator in Germany.

Besides the Mediation Act there might be anothervdnich could prohibit (most) foreign
mediators from working in Germany, namely the Gerrhagal Services ACL° This law
requires permission to offer legal services in Gemf°’ which in practice means that one
has to be educated as a judge in Germany (or aratodo recognized as equal) to offer
legal services. Thus, the Legal Services Act magty permit people to serve as mediators
in Germany with such an educatidfi.This might even be valid if the parties have their
habitual residence or seats in Germany or if tHecef of the mediation will occur in

Germany*®®

The connection of this German Legal Services Acti@darly to cross-border dispute
mediation results from the presumption that a nmediazho does not reside in Germany
generally does not have this special (German) dntincalhus, a foreign mediator would
not be eligible to act as a mediator in Germanyhi§ Legal Services Act applies to
mediation. Although this presumption is obviousr@spect of foreign mediators, some
mediators in Germany are not educated in law eithet in psychology or social

science’® There has always been discussion in Germany whétiose mediators are

prohibited to act in Germariy?

The crucial question is whether the German Legali€es Act applies to mediatiéh’ As

the German Legal Services Act requires permissionoffer “legal services” in

%% German Legal Services Act, 12.12.2007.
407 bid., Section 3.
408 Gruber, Bach, Volume Il, 163.

49 pid., 170.

4“9 cf, L. Montada and E. Kals, Mediation: Psycholegis Grundlagen und Perspektiven, 3rd edition,

(Weinheim, 2013), 20.

“1cf, P. TochtermanrZur Zulassigkeit der nicht-anwaltlichen Mediatioaah dem German Legal Services

Act, in: Zeitschrift fur Konfliktmanagement, Volume 1I8sue 1, (K&In 2007), 4.

“12 Gruber, Bach, Volume Il, 163 et seq.
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German$™® the core of this question is: Is mediation a lesgavice in the sense of the

German Legal Services Act?

This topic goes back to the former German Legaliéa\Act which claimed that “taking
care of any type of legal matter concerning anotfeson needs permission” from the
proper authority™* This formulation was extremely wide and it wastlyazonsidered that

mediation was such a type of legal mattgr.

In 1 July 2008 this former Legal Advice Act was leqed by the Legal Services Act,
which no longer claims that “taking care of anyeyaf legal matters needs permissiét?”,
but only “offering legal services in Germany neeésmission*'’ under the control of the
state department of justié&® In contrast to the wide formulation of the formeggal
Advice Act the formulation of the new Legal SengcAct is more precise and the new
Legal Services Act particularly defines that meadiats not a legal service, as long as the

mediator does not influence the parties by givewal advicé'™

Although a mediator in Germany must ensure thap#rées to an agreement are aware of
all relevant facts, he does not have to give lagaice by himself, because he can suggest
the use of external advisers if necessafyinstead of giving concrete legal advice, a
mediator in Germany should use external advisemssuot to come into conflict with the
German Legal Services Act and the German Mediadicnas well, which claims that the
mediator has to be independent and impartial are$ dhmt have any decision- making

power?#?!

“13 German Legal Services Act, Section 3.

“14¢f. Article 1, Rechtsberatungsgesetz (German Lagaice Act), 13.12.1935.
4> Tochtermann (Kéln 2007), 4.

418 cf, German Legal Advice Act, Article 1.

“” German Legal Services Act, Section 3.

“18 pid., Section 19 (1).

“1% German Legal Services Act, Section 2 Satz 3 No. 4.

420 German Mediation Act, Section 2 (6).

421 bid., Section 1.
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In summary, as long as a mediator gives general lejormation, but no concrete

resolution to the dispute, and as long as the gsadutonomously decide their dispute,

mediation is not a legal service in the sense efliagal Services At and this law does

not apply.

Thus a mediator in Germany, as long as he keetpetprinciples of mediation manifest in
the Mediation Act, does not offer a legal serviod ¢gherefore he does not need permission

in the sense of the Legal Services Act, no mattesrerhe is resident.

There are no further formal requirements or ceditfons mandatory to act as mediator in
Germany, which is also valid without any restringowith regard to foreign mediators.
Therefore, generally, persons domiciled outsiden@@y may act as mediators in

Germany as wefl?®

3.1.2.1.2 Scotland

Regarding the (not really strict or measurableui@snents of Directive 2008/52/EC about
the quality of mediation, “the pre-existing arrangmts in Scotland already complied with
(those requirements) and so no further implemeantatias required®** As examined

above under 2.2.1.1, the main Scottish mediatiogargzations set out accreditation

standard®> which in practice fulfil these requirements.

Accreditation is not mandatory and there is no Isirsgheme in Scotland “regulating the
legal capacity of persons to act as a medidt§rThe accreditation standards of the main
Scottish mediation organizatiol¥é are not mandatory by law, so there are no formal
requirements to qualify a person to act as a madiatcross-border disputes. Any foreign

422 German Legal Services Act, Section 2 Satz 3 No. 4.

2 Gruber, Bach, Volume Il, 168.

424 crawford, Carruthers, Volume |, 526.

42> Guidance Notes for Application of the Law SociefyScotland, 1.
426 Crawford, Carruthers, Volume 11, 477.

2" Guidance Notes for Application of the Law SociefyScotland, 1.
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mediator may act as a mediator in the mediatioa ofoss-border dispute in Scotland

without fulfilling any requirements about qualiftéans or training?®

3.1.2.2 Effect of Mediation on Limitation and Presc  ription Periods

Regarding the effect of mediation on limitation ameescription periods, by Directive
2008/52/EC,

“1. Member States shall ensure that parties whostonediation in
an attempt to settle a dispute are not subsequentlyented from
initiating judicial proceedings or arbitration ielation to that dispute
by the expiry of limitation or prescription periodaring the mediation
process.

2. Paragraph 1 shall be without prejudice to piows on limitation or

prescription periods in international agreementswtich Member

States are party*®

3.1.2.2.1 Germany

Considering the domestic situation the German lakersanever saw any need to regulate
the question of limitations especially for mediafiy as Section 203 of the German Civil
Code already regulated the suspension of limitatiotihhe case of negotiations, including
mediations. With regard to cross-border dispute iateohs, German lawmakers did not
especially have to regulate this topic, eitherSastion 203 of the German Civil Code is
also valid for cross-border dispute mediations. sTtifi(cross-border mediations)...are in
progress...the limitation period is suspended untie goarty or the other refuses to
continue the negotiations. The claim is statuteduhat the earliest three months after the

end of the suspension.”

428 crawford, Carruthers, Volume I, 530.
429 Directive 2008/52/EC, Article 8.

430 Gesetzentwurf (Draft), German Mediation Act, 1.
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3.1.2.2.2 Scotland

Scotland implemented the requirement of Directi@®852/EC regarding limitation or

prescription periods by amending prescription amitdtion periods in primary legislation,

mainly in the Prescription and Limitation (Scotlantict 19732

Thus, an imminent
expiration of a prescription or limitation periodirthg a cross-border dispute mediation
will be extended until eight weeks after the endhait mediation without prejudicing the

possibility to go to court®?

Those implementations are only relevant for cramsir dispute mediations, not for
domestic dispute mediations, and cross-border thsputhe sense of those regulations
“means a cross-border dispute within the meaningrgiby Article 2 of the Directive”
2008/52/EC'*

3.1.2.3 Confidentiality of Mediation

Furthermore, Directive 2008/52/EC provides:

“1. Given that mediation is intended to take plat@ manner which
respects confidentiality, Member States shall emngbat, unless the
parties agree otherwise, neither mediators norethiegolved in the
administration of the mediation process shall bemelled to give
evidence in civil and commercial judicial proceeagtinor arbitration
regarding information arising out of or in conneatiwith a mediation
process, except:

(&) where this is necessary for overriding consitiens of public
policy of the Member State concerned, in particwaen required to
ensure the protection of the best interests ofdadml or to prevent
harm to the physical or psychological integrityagberson; or

b) where disclosure of the content of the agreemesilting from
mediation is necessary in order to implement oromef that
agreement.

2. Nothing in paragraph 1 shall preclude MembeteStirom enacting
stricter measures to protect the confidentialitynefdiation.***

431 ¢f. Regulation 4 of the Cross-Border Mediationdtknd) Regulations 2011.
432 |bid., Regulation 5 and 6.
433 |bid., Regulation 5 (3) b and 6 (4).

434 Directive 2008/52/EC, Article 7.
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Generally mediators and persons involved in theiadtnation of the (cross-border

dispute) mediation process shall (at least) hawgha to retain confidentiality in a court or
arbitration proceeding, about information in cortrt with a relevant mediation, unless
the parties agree otherwise (or where there ideaapt exception mentioned in Article 7

(1) of Directive 2008/52/EC).

3.1.2.3.1 Germany

As examined for domestic dispute mediation, in Gerynthe mediator (and also persons
involved in the administration of the mediation g&ss) have the right to refuse to testify
on personal grounds by the German Code of Civic&tare. Those regulations apply to
cross-border dispute mediations as well. Therebgrsns are entitled to refuse to
testify...to whom facts are entrusted, by virtue loéit office, profession or status, the
nature of which mandates their confidentialitytloe confidentiality of which is mandated
by law, where their testimony would concern factsvhich the confidentiality obligation
refers”**®* They “may not refuse to testify wherever they hdeen released from their

confidentiality obligations™*°

In addition to this right to refuse to testify tivediation Act even obliges the duty of

confidentiality:

“The mediator and the persons involved in condgctime mediation
process shall be subject to a duty of confidemyialnless otherwise
provided by law. This duty shall relate to all infzation of which they
have become aware in the course of performing tlaetivity.
Notwithstanding other legal provisions regardinge tlduty of
confidentiality, this duty shall not apply where

1. disclosure of the content of the agreement ehat the mediation
process is necessary in order to implement or eeftirat agreement,

2. disclosure is necessary for overriding constilmma of public

policy (ordre public), in particular when requirexlavert a risk posed
to a child’s well-being or to prevent serious hanthe physical or
mental integrity of a person, or

3. facts are concerned that are common knowledgthair are not
sufficiently significant to warrant confidentiakttment.

43> German Code of Civil Procedure, Section 383 (1) o

3% bid., Section 385 (2).



The mediator shall inform the parties about theemixtof his duty o?‘g

confidentiality.”*’
With regard to cross-border dispute mediation &@dRome | Regulation, section 4 of the
German Mediation Act guaranteeing confidentialibosld “be classified as overriding
mandatory provision*® So confidentiality in the sense of the Mediationt’®’ can be
described as basic principle which should alsopgied even if the contract is governed
not by German laW?° Thus, a German court would safeguard the dutyoofidentiality
by applying section 4 of the German Mediation Acgre if it had to judge the case by

foreign law.

3.1.2.3.2 Scotland
Scotland guaranteed the confidentiality of medratiothe way that

“(1) A mediator of, or a person involved in the adistration of
mediation in relation to, a relevant cross-bordepuate is not to be
compelled in any civil proceedings or arbitratiangive evidence, or
produce anything, regarding any information arisimgt of or in
connection with that mediation.

(2) Paragraph (1) does not apply

(a) where all the parties to the mediation agréertise; or

(b) in the circumstances set out in paragraph r(@)oof Article 7.1 of

the Directive.**
Thus, Scotland (just) exactly implemented the negnents set out by Directive
2008/52/EC regarding confidentiality and just canagg “relevant cross-bordelisputes”.

437 German Mediation Act, Section 4.
“3 Gruber, Bach, Volume I, 173.

439 German Mediation Act, Section 4.
449 Rome | Regulation, Article 9.

“41 ¢f. Regulation 3 (1) of the Cross-Border MediatiSeotland) Regulations 2011.
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3.1.3 Conclusion

It can be noted that both Germany and Scotlandlypatteady complied with the

requirements of Directive 2008/52/EC before andsthdid not need to especially
implement every provision of this Directive. Howevé&sermany and Scotland have
implemented Directive 2008/52/EC regarding theasswhich had not been in accordance
with Directive 2008/52/EC before, though each legyatem took a different approach to

implementation.

The German implementation of Directive 2008/52/E@swnainly the Mediation Act,

which is not restricted in its application to crdssder disputes, but extends to any
mediation. Additionally, Germany changed and ex¢éehdome provisions of the Code of
Civil Procedure. This law also applies to any medm Generally, Germany does not
distinguish between domestic dispute mediation eneds-border dispute mediation, but

treats them equally. This is what can be calledhbaistic approach.

In contrast, in Scotland the implementation of Dinee 2008/52/EC has taken place by the
Cross-Border Mediation (EU Directive) Regulatiorsl2. These Regulations apply only

in respect of mediations relating to cross-bordisputed*?

in the meaning given by
Directive 2008/52/E¢™ and do “not extend to domestic mediations or tadiateons
between parties based within the separate juriedistof the United Kingdonf**and as
Article 2 of Directive 2008/52/EC defines a crossder dispute as one between parties
domiciled or habitually resident in (different) Mber State¥*the Regulations do not
extend to mediations between parties domiciled alitbally resident in a Third State
either. (Those “fully international mediations” [falutside the EU scheme of mediation

regulation**% This is what can be called the dualistic approach

442 ¢f. The Cross-Border Mediation (EU Directive) Rigions 2011, SSI 2011 No. 234, Part 1 No. 8 (i).
“43bid., No. 8 (b).

444 cf. Explanatory Memorandum to the Cross-Border isiiieh (EU Directive) Regulations 2011, SI 2011
No0.1133, 4.2.

445 Directive 2008/52/EC, Article 2 No. 1.

448 crawford, Carruthers, Volume I, 523.
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3.2 The Swiss Position

Neither the standards set by Directive 2008/52#E@ccording to which the previous part
of this chapter was structured), nor the definitioh “cross-border” of Article 2 of
Directive 2008/52/EC apply to Switzerland. Neveltls, the subsequent part of this
chapter will follow the previous structure to examithe legal background of cross-border
dispute mediation (by reference to the definitidrAdicle 2 of Directive 2008/52/EC) in

Switzerland, to compare the legal systems.

3.2.1 Enforceability of Agreements

In Switzerland, there are also the three main s@pagreements related to mediation: An
agreement to go to mediation (in Switzerland thisften done by a mediation claifé&)

an agreement to medi&tdand a mediation settlemeht.

3.2.1.1 The Agreement to go to Mediation

In Switzerland an agreement to go to mediationomestic cases is determined by the

rules of Swiss Obligation Law, but in cross-bordmputes a different law might apply.

Generally in Switzerland the law applicable in migional disputes is determined by the
International Private Law of Switzerlafi as long as there is no international convention

regulating the subject mattéP? There are quite a number of such conventions,

47 Directive 2008/52/EC, Article 4-8.
448 ¢f. Mediation Clauses of the Swiss Chambers' Aabidn Institution.

449 Code of behaviour for mediators of the Swiss Chemfbr Commercial Mediation, 13.10.2007, Section
1.2.

40 peter, 17.
41t Art. 1 No. 1 (b), Swiss Federal Act on Privéteernational Law, 1.7.2014.

42 pid., Art. 1 No. 2.
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423 to which Switzerland is party, but this thesis wil

multilateral®® and bilateral*®*

concentrate only on the regulations of the Inteomatl Private Law of Switzerland:

Thus, principally in Switzerland the agreement eat@ mediation is determined by the law
chosen by the partié3> The law has to be chosen expressly or has tods élom the
circumstance$>® Where no law has been chosen, the agreementtwmediation will be
determined by the law of the state to which it isstnclosely connected’ which shall be
the state of the habitual residence of the partyuired to effect the characteristic
performance of the contrat® (A characteristic performance within the agreentergo to
mediation would be hard to determine, as all paraee required to effect the same
performance, going to mediation. Thus, presumaidydharacteristic performance of the

matter in dispute would have to be considered,disposal>® or service*®®)

3.2.1.2 The Agreement to mediate

In Switzerland the law applicable to the agreemiemhediate in cross-border cases is also
generally determined by the IPR&.In contrast to the Rome | Regulation, the Swiss
IPRG does not contain any special regulationsdovise contracts, but special regulations
for consumer contracts. However, the IPRG definem@sumer contract as a contract

regulating service for “the private daily use ofcansumer not in any professional

453 cf. List of multilateral contracts of Switzerland, available at

http://www.rhf.admin.ch/rhf/de/home/zivil/recht.htrsite visited on 16 February 2014.

454 cf. List of bilateral contracts of Switzerland, aglable at

http://www.eda.admin.ch/eda/de/home/topics/inttada/dbstv/index_c.html, site visited on 16 Febyuar
2014.

5% Swiss Federal Act on Private International Lawt, AL6 No. 1.
*%bid., Art. 116 No. 2.

57 bid., Art. 117 No. 1.

58 |bid., Art. 117 No. 2.

**9bid., Art. 117 No. 3a.

% bid., Art. 117 No. 3c.

81 |pid., Art. 1 No. 1 (b).
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connection”® In general, the agreement to mediate has not tbassified as consumer

contract in the sense of the Swiss IPRG, as medidtr the parties will not be for the

private daily use if there is no professional catios.

In consequence the agreement to mediate is detedniy the general regulations of the
Swiss IPRG and thus determined by the law chosehépartie®® or, in absence of such
a choice, by the law of the state to which it issindosely connecteff? which in this case
would be the state of the seat of the medi#tor.

3.2.1.3 The Mediation Settlement

Equally, the law applicable to the mediation setdat would be determined by the law
chosen by the parti&§ or, in absence of such a choice, by the law ofthe with which

it is most closely connectéf’ which again shall be the state of the habituabiesse of
the party required to effect the characteristidqrenance of the contraét®

Besides the determination of the governing law ttipéc of enforceability of the mediation
settlement of a cross-border dispute in Switzerlandteresting, too. As examined above
under 2.3.2.5, in Switzerland there can be theipitisgto give a mediation settlement the

same effect as a legally binding court decis$fSs Switzerland is also party to the (new)

462 Swiss Federal Act on Private International Lawt, A20 No. 1.
“53|bid., Art. 116 No. 1.

%4 1bid., Art. 117 No. 1.

% bid., Art. 117 No. 2 and 3.

“%%|bid., Art. 116 No. 1.

5 |bid., Art. 117 No. 1.

%% bid., Art. 117 No. 2.

489 Swiss Code on Civil Procedure, Art. 217.
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Lugano ConventioH? such mediation settlements will be recognizedlircentracting

state§’* and can be made enforceable in all contractirtgsts

Furthermore, Switzerland is party to the Hague @otien on the International Recovery
of Child Support and Other Forms of Family Mainteced”®, which has similar effects on
the enforceability of Swiss mediation settlementsthis field of topics in the other
contracting states. As Switzerland, since 29 Deexnil®58, has also been one of the
contracting states to the New York Convention asSwnediation settlement recorded in
the form of an award, which is enforceable in Sarimd™ would also be enforceable in
all contracting states. In a similar way, Switzedas party to a lot of multilateral and
bilateral international conventions, which may ihetconcrete case influence the

enforceability of the mediation settlement of assrborder dispute.

Conversely, foreign judgments will generally beaguized in Switzerlarfd® and will be
made enforceable upon the request of one pAftfthe same is true for juridical

settlement¥’ or settlements of voluntary jurisdicti6ff

3.2.2 Quality of Mediation

Switzerland is unaffected by Directive 2008/52/E( ¢herefore entirely unaffected by the

definition of “cross-border” in Article 2 of the Eictive. Thus, in its own rules,

4’ The New Lugano Convention, 1.
*bid., Article 33.
4’2 The New Lugano Convention, Article 38 and artisée

473 Article 20, Convention on the International Reagvef Child Support and Other Forms of Family
Maintenance, 23 November 2007.

47 Swiss Code on Civil Procedure, Art. 385.

47> Swiss Federal Act on Private International Lawt, 6.
*® Ibid., Art. 28.

*Ibid., Art. 30.

478 |bid., Art. 31.
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Switzerland does not distinguish between “domedigpute mediation” and “cross-

border dispute mediation”.

In consequence, the regulations of the main Swisdiation organizations regarding the
quality of mediation (as examined above under 2.2fply fully to “cross-border”
disputes (in the sense of Article 2 of DirectiveD@(b2/EC). Accreditation of mediators is
not mandatory by law (at least on a federal 1é/&8nd in principle there are no formal
requirements to act as a mediator, so any foreigdiator may act as a mediator as well, at

least in out-of-court mediation.

The results regarding the Cantonal level, whiclulags the organization of the courts and
thus the requirements for court-annexed mediatmigy differ as some Cantons have
established their own requirements for the qualifims of a mediat8% (examined above
under 2.3.2). The Canton of Vaud, for example, iregua mediator to be named in a list of
the tribunal which approves that he fulfils thegueral requirements to act as mediator in
court-annexed mediatiorté® Similar regulations exist in the law of other Gart as

182 and those requirements might be hardly fulfillgcfdreign mediators. The relevant

wel
requirements for a mediator in connection with art@roceeding depend on the Canton
where the court proceeding takes place which ndynislthe place of residence of the
defende® It is to be assumed that foreign mediators oftéih mot be able to act as

mediators in court-annexed mediations in Switzeklan

3.2.3 Effect of Mediation on Limitation and Prescri  ption Periods

In Switzerland the issue of suspension of the waitilimitations is regulated by the Swiss
Code on Civil Procedure and only as long as themnnection to a court procedure. As
Swiss law does not distinguish between “domestpute mediation” and “cross-border
dispute mediation” all regulations about mediatairthe Swiss Code on Civil Procedure

479 Message on the Swiss CCP, 7335.

%0 peter, 16.

81 Code de droit privé judiciaire vaudois, Art. 40 I.
82 Kumpan, Bauer-Bulst, 1233.

483 Swiss Code on Civil Procedure, Art. 10.



90
apply to any mediation. In summary, avoiding statytimitation requires commencing

a court proceeding in addition to mediatiSi.The case becomes pending when an
application for this (pre-trial) mediation is filef> which suspends the statute of

limitations.

In the international context the Swiss IPRG claitimgt the Limitation and Prescription

Periods of a claim are regulated by the same lativeaslaim itself will be'®®

3.2.4 Confidentiality of Mediation

Regarding confidentiality of mediation the reguas about mediation of the Swiss Code
on Civil Procedure apply equally to “cross-bordespdte mediation”. Article 216 of the
Swiss Code on Civil Procedure protects statemeffitdshe parties by guaranteeing
confidentiality in mediatioi®” and by prohibiting use of those statements in tcour

proceedings*®®

Article 166 of the Swiss Code on Civil Procedurafeguards the
confidentiality of a mediator on facts that haveneoto his or her attention in the course of
his or her activitied® Thus, in Swiss law confidentiality is safeguardgdhose articles in

any and all forms of mediation as regards the ntedés well as the partié®

3.2.5 Conclusion of the Swiss Position

Swiss law does not distinguish between “domestspute mediation” and “cross-border

dispute mediation”, so the conclusion drawn abbatdomestic law of Switzerland (above

484 Kumpan, Bauer-Bulst, 1209.

85 Art. 62 | and Art. 213 Code on Civil Procedure.

86 Swiss Federal Act on Private International Lawt, AA8.
“87 Swiss Code on Civil Procedure, Art. 216 I.

8 Ibid., Art. 216 1.

*Ipid., Art. 166 I d.

49 Kumpan, Bauer-Bulst, 1222.
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under 2.3.4) is also valid for the law of crossdmrdispute mediation under Swiss law,

as Switzerland follows a “monistic approach” regagdhe legislation of mediation.

It has already been stated that the chronologieatldpment of the Swiss Code on Civil
Procedure mirrors that of Directive 2008/52/EC.eAfexamining the Swiss law of cross-
border dispute mediation against the structure #mal standards set by Directive
2008/52/EC*" it can additionally be stated that the conterthef Swiss regulations would
match the requirements set by Directive 2008/52/ECSwitzerland it is possible for
parties to request that the content of a writtare@gent resulting from (any) mediation be
made enforceable. The relevant issues regardingQunaity of (any) Mediation are
ensured, the statute of limitations can be susmknded the confidentiality of (any)

mediation is safeguarded.

3.3 Comparison

Regarding the agreements in connection with mextiait can be summarized that in an
international context those agreements in Germ&aptland and Switzerland as well,
usually are governed by the law determined by iagonal conventions/supranational

regulations.

In Germany and Scotland usually the Rome | Reguiatietermines the applicable law
with the result, that, in general, the law shall‘tiegosen by the partie$* or in absence of
such a choice “the law of the country with whiclhe(tagreement) is most closely
connected” shall appf?* In Swiss law, where no international conventiogutates the
concrete subject matter, the applicable law inrirggonal disputes is determined by the
IPRG** and thus the agreements in connection with mediadre principally also
determined by the law chosen by the paftfesr in absence of such a choice by the law of

*** Directive 2008/52/EC, Article 4-8.

492 Rome | Regulation, Article 3 No. 1.

493 Rome | Regulation, Article 4 No. 4.

494 Swiss Federal Act on Private International Lawt, ArNo. 1 (b).

4% |bid., Art. 116 No. 1.
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the state to which the agreement is most closetpected'®® In summary, the Rome |

Regulation (for Germany and Scotland) or the SWRG usually will lead to the same
results regarding the law to govern the agreemantennection with cross-border dispute

mediation.

Each legal system examined has instruments to Iftaéss-border) mediation agreements
enforceable. Within the European Union, (i.e. inrm@a&ny and Scotland), enforceable
instruments of one Member State are generally eafdsle within the whole European
Union (under certain requirement§y.Similarly the Swiss IPRG claims that enforceable
foreign instruments are generally recognized in t&wiand and can be made
enforceablé?® With regard to international conventions all ssaé&amined are party to the
New York Convention, to the (new) Lugano Convenionl the Hague Convention on the

International Recovery of Child Support and Othemis of Family Maintenance.

Quality of mediation in each of the legal systemameined is, in practice, ensured by
mediation organisations. Neither in Scotland noSwitzerland (in general at least on a
federal level), nor in Germany are there any formeuirements and accreditations
mandatory for mediators. In contrast to Scottistswiss law, the German Mediation Act
requires an adequate education for mediators, wihigh is formally mandatory, but too
vague to proof the requirements, so in practiceach of the examined countries any

foreign mediator may act as a mediator in a crasddy dispute.

In each legal system examined it is possible tadastatutory limitation while mediating,
and equally each state safeguards the confideptiafi(cross-border dispute) mediation.
Germany safeguards confidentiality of mediation ganeral**® Scotland safeguards

4% Swiss Federal Act on Private International Lawt, A7 No. 1.

497 ¢.f. Article 6, Regulation (EC) No 805/2004 of tReropean Parliament and of the Council, 21.04.2004
and Article 58 (1), Regulation (EU) No 1215/2012tbé European Parliament and of the Council of 12
December 2012 on jurisdiction and the recognitiod anforcement of judgments in civil and commercial
matters (recast), former Article 57 (1), Councilggktion (EC) No 44/2001, 22.12.2000 and Article 23

Council Regulation (EC) 4/2009, 18.12.2008.

4% Swiss Federal Act on Private International Lawt, &6, 28, 30 and 31.

499 German Mediation Act, Section 4.
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confidentiality only of cross-border mediatioff’ and Switzerland safeguards

confidentiality of mediation in connection with adbproceedings®*

3.4 Conclusion

In summary Germany and Scotland are subject todihect influence of Directive

2008/52/EC and thus have transposed its requiremettt national law. In Switzerland,
Directive 2008/52/EC does not apply, but in anyn¢vBwitzerland recently passed a
national law matching the requirements of DirectR@08/52/EC. In consequence the

content of the regulations in the three legal systare very similar.

The main difference between those legal systerssilighe material scope of application
of the regulations. Germany transposed Directive@8ZER/EC into national law valid for
domestic dispute mediations as well as for crogddyadispute mediation and thus chose
the “monistic approach”. In contrast, Scotland iempénted Directive 2008/52/EC only in
regard to cross-border disputes, i.e. those (negylations only apply for “cross-border
disputes” by definition of Article 2 of DirectiveOR8/52/EC, and thus chose the “dualistic
approach”. Switzerland again is entirely unaffecbgdany distinction between domestic
dispute mediation and cross-border dispute mediaéiod all Swiss regulations are equally

valid for any mediation. Thus Switzerland adoptes ‘imonistic approach”.

Chapter 4. Comparison of Domestic Dispute Mediation with Cross-border

Dispute Mediation

So far this thesis has separately compared thd legdscapes of domestic dispute
mediation in the legal systems examined, and tha&l landscapes of cross-border dispute
mediation in the legal systems examined. Thus,mpewison of the legal landscapes of
domestic dispute mediation with the legal landssapiecross-border dispute mediation

within the same legal systems is missing.

0 ¢f. Regulation 3 (1) of the Cross-Border Mediat{Sgotland) Regulations 2011.

%01 S\wiss Code on Civil Procedure, Art. 166 and At 2
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4.1 Monistic Approach

“Monistic approach” in this thesis denotes any d&gion dealing not only with cross-
border disputes, but regulating simultaneously kidimestic disputes and cross-border
disputes®® In other words, the monistic approach is the edregtment of cross-border
disputes and domestic disputes. Thus, there adéfeoences between the legal landscapes
of domestic dispute mediation and of cross-bordgpude mediation in the States which

chose the monistic approach (which in this thesssGermany and Switzerland).

A benefit of the monistic approach is the highereleof harmonization of the rules on

mediation between domestic disputes and cross-baiidputes, so parties can rely on a
predictable legal framework valid for any mediatiolo matter where the other party is
domiciled.

4.2 Dualistic Approach

“Dualistic approach” in this thesis denotes anyidiagion solely concerning mediation of
cross-border disputes and not regulating domessiputes®® Thus, the result of this
dualistic approach may be a different treatmennetliation of cross-border disputes, and

domestic disputes, respectively.

Scotland (partly) implemented Directive 2008/52/B¢the Cross-Border Mediation (EU
Directive) Regulations 201%* These Regulations apply only in respect of meutiati
relating to cross-border disput&sin the meaning given by Directive 2008/52/E€and

do not extend to domestic disput86Thus, by this dualistic approach there might be

92 Esplugues, Volume |1, 546 et seq.

%93 Esplugues, Volume II, 546 et seq.

%% ¢f. Explanatory Note to the Cross-Border Mediai{Bty Directive) Regulations 2011, SSI 2011 No. 234.
% ¢f. The Cross-Border Mediation (EU Directive) Rigions 2011, SSI 2011 No. 234, Part 1 No. 8 (i).

506 hid., No. 8 (b).

%97 ¢f. Explanatory Memorandum to the Cross-Border ilignh (EU Directive) Regulations 2011, SI 2011
No.1133, 4.2.
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differences between the regulations of domestipudes mediation and cross-border

dispute mediation in Scotland.

To identify these differences, the Scottish implatagon of the strict mandatory standards
set by Directive 2008/52/E€ has to be compared to the Scottish domestic régnga

regarding the same issues.

4.2.1 Quality of Mediation

By Directive 2008/52/EC, “Member States shall emage, by any means which they
consider appropriate™® mechanisms to ensure the quality of (cross-bodispute)
mediation. The requirements of Directive 2008/52/&tout the quality of mediation are
really neither strict nor measurable and “the pastang arrangements in Scotland already
complied with (those requirements)*® Therefore, regarding the issue of quality of
mediation, no further implementation took place $totland and thus Directive
2008/52/EC had no influence on those Scottish egguls and did not cause differences

between domestic disputes and cross-border disputes

4.2.2 Enforceability of Agreements resulting from M ediation

Directive 2008/52/EC provides in article 6 (1) tHetember States shall ensure that it is
possible...to request that the content of a writtgre@ment resulting from (cross-border)
mediation be made enforceable.” The “pre-existimgaregements in Scotland (also)
already complied with (those requirements)"as there may be the possibility to register
the mediation settlement for preservation and pbssxecution in the Books of Council

and Session of Scotland or settle the agreemdnotnm of tribunal’s award and thus make
it enforceable in a national (as examined aboveeu@d?.1.3) or an international context
(as examined above under 3.1.1.3). Likewise, raggrthe issue of enforceability of

%% Directive 2008/52/EC, Article 4-8.
%09 hid., Article 4.
®1% crawford, Carruthers, Volume I, 526.

511 bid.



96
agreements resulting from mediation, no furtherlenmntation took place in Scotland

and thus Directive 2008/52/EC had no influencelmwsé regulations. Neither the national
nor the international regulations distinguish betwedomestic dispute mediation
settlements or cross-border dispute mediationesetthts, so there are no differences

between them.

4.2.3 Effect of Mediation on Limitation and Prescri  ption Periods

Furthermore, by Directive 2008/52/EC, “Member Sfathall ensure that parties who
choose mediation in an attempt to settle a disputenot subsequently prevented from
initiating judicial proceedings or arbitration ielation to that dispute by the expiry of

limitation or prescription periods during the meitia process >

Regarding domestic dispute mediation, while mediais attempted, “judicial proceedings
may be temporarily suspended at the request giattées”>** but this means just “a party
to legal proceedings”®* In contrast, Scotland implemented Article 8 of
Directive2008/52/EC by amending prescription anchitition periods in primary
legislation, mainly in the Prescription and Limitat (Scotland) Act 19738" Thus, an
imminent expiration of a prescription or limitatigeriod during a cross-border mediation
will be extended until eight weeks after the endhait mediation without prejudicing the
possibility to go to court*® Those implementations are only relevant for clomsler

dispute mediations, not for domestic dispute memtiat’’

One can see differences in the legal backgrourtbofestic dispute mediations and cross-

border dispute mediations in Scotland regardingttipéc of limitation and prescription

*12 Directive 2008/52/EC, Article 8 (1).

13 ¢f. Crawford and Carruthersinited Kingdom || 533, referring to: Arbitration (Scotland) Act 2D15th
January 2010, Suspension of legal proceedings, Rufuspension of legal proceedings, 10 (1).

M bid., 10 (1).

15 ¢f. Crawford and Carrutherg)nited Kingdom | 528, referring to: Regulation 4 of the Cross-Ruord

Mediation (Scotland) Regulations 2011.

*18¢f. Regulation 5 and 6 of the Cross-Border Media{iScotland) Regulations 2011.

*|bid., Regulation 5 (3) b and 6 (4).
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periods, especially in the scope of applicationhef regulations. The general protection

against an imminent expiration of a prescriptionlioritation period during_anycross-
border dispute mediation is much more extensive ti@ lower level of protection as
regards domestic dispute mediation (as examinedeaboder 2.2.2). Thus it may depend
on the (sometimes non-transparent) domicile ortbhabresidence of the parties, whether a
prescription or limitation period expires or nohdaparties of a cross-border dispute may

have an advantage over those of a domestic dispute.

4.2.4 Confidentiality of Mediation

Directive 2008/52/EC also provides that (generafllember States shall ensure that,
unless the parties agree otherwise, neither mediatmr those involved in the
administration of the mediation process shall bemelled to give evidence in civil and
commercial judicial proceedings or arbitration mefyag information arising out of or in
connection with a mediation proces$® unless the parties agree otherwise (or where there

is a relevant exception mentioned in Article 7¢lLPirective 2008/52/EC).

As regards domestic dispute mediation (except milfamediations}'® confidentiality in
Scotland is “not currently guaranteed by any legish”.°*° Regarding cross-border
dispute mediations, (generally) “a mediator ofagperson involved in the administration
of mediation in relation to, a relevant cross-bordispute is not to be compelled in any
civil proceedings or arbitration to give evidena®, produce anything, regarding any
information arising out of or in connection withatimediation,*** unless the parties agree
otherwise (or where there is a relevant excepti@mtraned in Article 7 (1) of Directive
2008/52/EC). Thus, Scotland safeguards confidetytiahly concerning “relevant cross-
border disputes”, whereas confidentiality of domestic m#dn generally is not

guaranteed by any legislation.

%18 Directive 2008/52/EC, Article 7 (1).
*19 Civil Evidence (Family Mediation) (Scotland) Ac®35, Chapter 6.
*20 Tyuddenham, No. 5c.

°2Lcf. Regulation 3 (1) of the Cross-Border Mediat{Scotland) Regulations 2011.
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Again, one can see differences in the level of gutidn. The general protection of

confidentiality of cross-border mediation is mucbrmextensive than the (nearly) missing
protection as regards domestic dispute mediatidrusTit may again depend on the

domicile or habitual residence of the parties whettonfidentiality is protected or not.

In summary, in Scotland, where Directive 2008/52H&d to be implemented, this caused
differences between the legal landscapes of domesiil cross-border mediations. As
parties sometimes might not even be aware of havidgmestic dispute or a cross-border
dispute (e.g. where the statutory seat of a legedgn is not transparent), they cannot rely

on a predictable legal framework determining theccete mediation.

Chapter 5: Conclusion

This final chapter will give a short review of tipeevious chapters and summarize the
results. An evaluation of the different approachel be carried out to answer the
guestions whether Directive 2008/52/EC would haetteds harmonized the rules on
mediation in Europe without drawing the distinctibatween internal and cross-border
disputes and whether Directive 2008/52/EC in itsreant form was an appropriate

legislative tool to regulate mediation.

5.1 Review

The European Parliament and the Council createccbwe 2008/52/EC including
mandatory standards on certain aspects of medi&timnharmonize the set of rules on
mediation®*® This directive applies only in cross-border digsit’ but the European

Parliament and the Council explicitly announcedt timthing should prevent Member

°22 Directive 2008/52/EC, Article 4-8.
% Esplugues, Volume I, 510.

%% Directive 2008/52/EC, Article 1 (2).
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States from applying ...(the)... provisions (of Dirgeti2008/52/EC) also to internal

mediation processes?®

It has been shown that there are two different @gugres, the “monistic approach” on the
one hand, and the “dualistic approach” on the othkese differences in the approaches
and the differences this probably caused in thésletgon, led to the hypothesis that
Directive 2008/52/EC would have better harmonizezirules on mediation in Europe if it
had not drawn the distinction between internal @nolss-border disputesn other words,

if there were fewer differences in the rules on ratoh in Europe without the distinction
between internal and cross-border disputes dravbitective 2008/52/EC, there would be

a higher level of harmonization.

To research this hypothesis, first the domestislafvnediation in Germany, Scotland and
Switzerland were examined. This led to the reddt there are obvious differences in the
source of the regulations of domestic dispute niexticbetween those legal systems, e.g.
who made the regulations and how binding they Adelitionally, the examination of the
domestic laws of mediation led to the result timaGermany the legal framework also of
domestic dispute mediation changed with the implaateon of Directive 2008/52/EC. In
contrast, the legal landscape of domestic dispuggliaion did not change with the
implementation of Directive 2008/52/EC in Scotlalmdconclusion, by the implementation
of Directive 2008/52/EC with the monistic approaéhrective 2008/52/EC also has an
impact on the legal landscape of domestic dispudeiation. In Switzerland, the legal
landscape of domestic dispute mediation also clthmgih the new Swiss Code on Civil
Procedure (which was no implementation of DirecB008/52/EC). Generally, any change
in the legislation of mediation by a monistic apmb also has an impact on the legal
landscape of domestic dispute mediation.

Then the laws of cross-border dispute mediatio®@rmany, Scotland and Switzerland
were examined (with regard to the mandatory stalsdaet by Directive 2008/52/EC,
noting, of course, that this directive does nothapp Switzerland), leading to the result,
that again there are obvious differences in thalleganifestation of the regulations of
cross-border dispute mediation among those legdéss. This time those differences lie
in the material scope of application of the regals. The regulations of Germany and
Switzerland do not only deal with cross-border disp, but also domestic disputes,

% Directive 2008/52/EC, Recital (8).
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whereas in Scotland legislation has been introdutedimplement Directive

2008/52/EC solely concerning cross-border dispugeliation. So the differences exactly
lie in the two different approaches, the “monistigproach” on the one hand and the

“dualistic approach” on the other.

At last the domestic legislation of mediation wasnpared to the cross-border legislation
of mediation within the same legal system, leadingthe result that there are no
differences between those two types of mediatiothiwithe states which chose the
monistic approach, whereas such differences caseée within Scotland which chose the
dualistic approach. There are no differences irtl&cd, too, regarding the issues where no
implementation of Directive 2008/52/EC took pladmjt regarding the issues where
implementation was required, this was (mainly) dogeregulations which apply only to

cross-border mediations and thus cause differebheéseen domestic and cross-border

mediations.

In summary, there currently are differences inapproaches, differences in the impact of
Directive 2008/52/EC on the legal framework of dstredispute mediation, differences
in the source of the regulations of domestic dispuediation, differences in the material
scope of application of the regulations of crosedbo dispute mediation and differences

between the legal landscapes of domestic and baster mediations within Scotland.

5.2 Hypothetical Development

There might not be these current differences ie&live 2008/52/EC had not drawn the
distinction between internal and cross-border dispu.e. if it had not been restricted in its

scope of application to cross-border disputes.

1. Differences in the approaches:

A development without being influenced by the distion between domestic and cross-
border disputes drawn by Directive 2008/52/EC wasn by the example of Switzerland,
which therefore indeed does not distinguish betwademestic dispute and cross-border
dispute and thus follows a monistic approach. Siryij before being influenced by the
distinction drawn by Directive 2008/52/EC, the poas regulations in Scotland did not

make this distinction either. Furthermore, the entrScottish regulations which were not
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changed by any implementation do still apply to amediation. The dualistic treatment

of mediation in Scotland was caused by the impleéatem of Directive 2008/52/EC with
the distinction between internal and cross-bordeputes. So without this distinction
Scotland would (still) also follow a monistic appaoh. In consequence, it can be assumed
that jurisdictions throughout the European Unioruldoequally not distinguish between
domestic dispute and cross-border dispute if Direc2008/52/EC had not drawn this
distinction. Thus, the approach to regulate mealatwould (only) be monistic and
therefore there would be no differences in the apgnes. The monistic approach has the
benefits of making the legal framework more preabt for parties because the rules
which determine the concrete mediation do not dementhe (sometimes non-transparent)

domicile or habitual residence of the parties.

2. Differences in the impact of Directive 2008/52/n the legal landscape of domestic

mediation:

Germany implemented Directive 2008/52/EC by the istanapproach, which would be
the only approach without the distinction betwe@madstic and cross-border disputes.
Thereby, in Germany, Directive 2008/52/EC also aadmpact on the legal landscape of
domestic mediation. However, this example can mogéneralized as Germany did not
have regulations about mediation at all before @ive 2008/52/EC and thus had to
implement the Directive. In contrast, Member States/ already have had regulations in
accordance with Directive 2008/52/EC and thus wawdt need to especially implement
Directive 2008/52/EC. Then the Directive would haive an impact on the legal landscape
of domestic mediation in this case. So generalffedinces in the impact of Directive
2008/52/EC on the legal landscape of domestic miediacould still remain if the
Directive had not drawn the distinction betweeminal and cross-border disputes.

3. Differences in the source of the regulationdahestic mediation:

This thesis worked out differences in the sourcehef regulations of domestic dispute
mediation between the legal systems examined. R®rpurpose of a comprehensive
review, not these concrete differences have todmeantrated on, but differences in the
source of regulations in general. If Directive 2B23EC was also binding for domestic

dispute mediation, it would (still) leave “to thational authorities the choice of form and
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methods™?® So even if Directive 2008/52/EC was also binding domestic dispute

mediation, differences in the source of regulatould still remain.

4. Differences in the material scope of applicatmithe regulations of cross-border

mediation:

If Directive 2008/52/EC was binding for cross-barabspute mediation _andomestic
dispute mediation, all regulations about mediatauld apply to any mediation and there
would be no differences in the material scope @liagtion of those regulations.

5. Differences between the legal framework of ddimeand cross-border mediations

within the same state:

If there was only the “monistic approach”, therewdbbe no differences between the legal
landscapes of domestic dispute mediation and dos$er dispute mediation within the

same state.

In summary, this thesis showed current differenoethe rules on mediation in Europe.
This thesis also showed that there would be fewserh sdifferences if Directive
2008/52/EC was binding for cross-border dispute iateoh and domestic dispute

mediation. Thus, the hypothesis is verified:

Directive 2008/52/EC indeed would have better harimed the rules on mediation in

Europe if it had not drawn the distinction betwéeternal and cross-border disputes.

5.3 Extended Application of Directive 2008/52/EC

In consequence, the question appears why Dire2@8/52/EC was not created without

restriction in its mandatory application only t@ss-border disputes.

When Directive 2008/52/EC was created, the Europdaion based its competence on
Article 61 (c) of the Treaty establishing the Elwap Community, which claimed that “the

Council shall adopt measures in the field of jualictooperation in civil matters as

5% Treaty on the Functioning of the European Uniortiche 288.
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provided for in Article 65”. Article 65 only proves “measures in the field of judicial

cooperation in civil matters having cross-bordtaplications...”>?’ Thus, the European
Union only had competence to regulate measuresnpasioss-border implications, and
was not able to extend the mandatory applicatioDigctive 2008/52/EC also to domestic

disputes.

Nevertheless, even if Directive 2008/52/EC haddrdtrmonized the rules on mediation
in Europe, if it had not drawn the distinction beem internal and cross-border disputes,

the Directive might be said to be appropriatesrcitrrent form anyway.

There are benefits from leaving the choice to tharider States to regulate both internal
and cross-border disputes. Even among Member Sthts (voluntarily) chose the
monistic approach there are differences and e>xarepin the concrete implementaticAS.

In France, for example, the “implementation of DBiree 2008/52/EC creates a monistic
legal regime, subject to...exceptions” (e.g. “in digs arising in connection with an
employment contract’J*® Generally, “specific issues or areas of law canrsfly affect
the practical implementatiorr®° Thus, it is beneficial for each Member State toeha free
choice not to apply the provisions of Directive 8(B2/EC also to domestic disputes, if
“specific issues or areas of law" require too much exception to a homogeneous

implementation.

Furthermore, the legislative tool of a Direction @ppropriate, although the European
Parliament and the Council could have chosen agigléive tool of Article 288 of the
Treaty on the Functioning of the European Uniomeulate the topic of mediatiGf A
regulation could also have been chosen which “dfaabinding in its entirety and directly

applicable in all Member State3® Thus the difference in the types of source and the

*27 Article 65 of the Treaty establishing the Europ€ammunity.
28 Esplugues, Volume I, 547.

2 ¢f. E. GuinchardFrance in: Esplugues, Carlos (ed.), Civil and commerdiadiation in Europe, Cross-

Border Mediation, Volume II, (Cambridge 2014), 144.
%30 Esplugues, Volume I, 547.
>3 Ipid.

32 A, Staudinger and S. Leibl&rt. 65 EGV im System der EG-Kompetenzan The European Legal
Forum, (D) 4-2000/01, (Minchen 2001), 233.

3 Treaty on the Functioning of the European Uniorticke 288.
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material scope of the cross-border dispute mediatgulations between the Member

States would have been avoided. But without they dot implement a Directive,
presumably most states would not actively have gbdrtheir legislation on domestic
dispute mediation. In contrast, actually “a broaxnber of Member States have accepted
the 2008 Directives invitation to regulate botiteinal and cross-border disputé¥'{e.g.
Bulgaria, Croatia, Cyprus, Estonia, France, Germadmtiva, Lithuania, Luxembourg,
Malta, Portugal, Slovakia, Slovenia, Spain and S Thus, the Directive in practice
also had an (harmonizing) effect on the legislattondomestic dispute mediation, so it

was beneficial to choose this legislative tool.

5.4 Result

Although Directive 2008/52/EC would have betterrhanized the rules on mediation in
Europe if it had not drawn the distinction betwesternal and cross-border disputes, the
Directive in its current form is an appropriate wayegulate mediation in Europe.

On the one hand this Directive is strict enougbreate a widely “harmonized set of rules
on mediation ...** so that “parties having recourse to mediationreéynon a predictable

537
Kk

legal framewor at least as regards cross-border dispute medjalionin several

Member States additionally as regards domestiautesmediation.

On the other hand this Directive leaves a freeahtn the Member States not to apply its
provisions also to domestic disputes and thus oéspthe autonomous handling of

“specific issues or areas of la® of each State.

Directive 2008/52/EC in its current form is an agprate symbiosis of the opposing

interests of harmonization and specification.

%34 Esplugues, Volume II, 546.

>% |bid..

*% Ipid., 510.

*3"Directive 2008/52/EC, Recital (7).

*3 Esplugues, Volume II, 547.
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Appendix

(Articles of)
DIRECTIVE 2008/52/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 21 May 2008

on certain aspects of mediation in civil and conuiamatters

Article 1 - Objective and scope

1. The objective of this Directive is to facilitatecess to alternative dispute resolution and to
promote the amicable settlement of disputes by aging the use of mediation and by ensuring a
balanced relationship between mediation and judiczceedings.

2. This Directive shall apply, in cross-border disgs, to civil and commercial matters except as
regards rights and obligations which are not atpheies’ disposal under the relevant applicable
law. It shall not extend, in particular, to reveneeistoms or administrative matters or to the
liability of the State for acts and omissions ie thxercise of State authority (acta iure imperii).

3. In this Directive, the term ‘Member State’ shalkan Member States with the exception of
Denmark.

Article 2 - Cross-border disputes
1. For the purposes of this Directive a cross-hodipute shall be one in which at least one of the

parties is domiciled or habitually resident in arveer State other than that of any other party on
the date on which:

(a) the parties agree to use mediation after thgut: has arisen;

(b) mediation is ordered by a court;

(c) an obligation to use mediation arises undepnat law; or

(d) for the purposes of Article 5 an invitatiomimade to the parties.

2. Notwithstanding paragraph 1, for the purposeértitles 7 and 8 a cross-border dispute shall
also be one in which judicial proceedings or aalibn following mediation between the parties are
initiated in a Member State other than that in Wwhibe parties were domiciled or habitually
resident on the date referred to in paragraph (§apr (c).

3. For the purposes of paragraphs 1 and 2, donsicd# be determined in accordance with Articles
59 and 60 of Regulation (EC) No 44/2001.
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Article 3 - Definitions

For the purposes of this Directive the followindidigions shall apply:

(a)'Mediation’ means a structured process, however named or reéferyevhereby two or mo
parties to a dispute attempt by themselves, onlintary basis, to reach an agreement ol
settlement of their dispute with the assistance wfediator. This process may béiated by th
parties or suggested or ordered by a court or ppestby the law of a Member State.

It includes mediation conducted by a judge whoasraesponsible for any judicial proceedi
concerning the dispute in question. It excludesnapits nade by the court or the judge seise
settle a dispute in the course of judicial procegsliconcerning the dispute in question.

(b)'Mediator’ means any third person who is askeddduct a mediation in an effective, impai
and competent way, reghess of the denomination or profession of thatdtiperson in th
Member State concerned and of the way in whichtkiwe person has been appointec
requested to conduct the mediation.

Article4 - Ensuring the quality of mediation

1. Member States shall encourage, by any meanswiingy consider appropriate, the development
of, and adherence to, voluntary codes of conductmadiators and organisations providing

mediation services, as well as other effective iguabntrol mechanisms concerning the provision
of mediation services.

2. Member States shall encourage the initial antthéu training of mediators in order to ensure that
the mediation is conducted in an effective, im@hdnd competent way in relation to the parties.

Article5 - Recourseto mediation

1. A court before which an action is brought majew appropriate and having regard to all the
circumstances of the case, invite the parties ®éomediation in order to settle the dispute. The
court may also invite the parties to attend anrimétion session on the use of mediation if such
sessions are held and are easily available.

2. This Directive is without prejudice to nationkgislation making the use of mediation

compulsory or subject to incentives or sanctiortsetiver before or after judicial proceedings have
started, provided that such legislation does netvgmt the parties from exercising their right of
access to the judicial system.

Article 6 - Enfor ceability of agreements resulting from mediation

1. Member States shall ensure that it is possiri¢hie parties, or for one of them with the explici
consent of the others, to request that the cownfemtvritten agreement resulting from mediation be
made enforceable. The content of such an agreeshatitbe made enforceable unless, in the case
in question, either the content of that agreemgrbntrary to the law of the Member State where
the request is made or the law of that Member $ta¢s not provide for its enforceability.
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2. The content of the agreement may be made emtfoleedy a court or other competent authority
in a judgment or decision or in an authentic inskeat in accordance with the law of the Member
State where the request is made.

3. Member States shall inform the Commission of ¢barts or other authorities competent to
receive requests in accordance with paragraphs 2.an

4. Nothing in this Article shall affect the ruleppdicable to the recognition and enforcement in
another Member State of an agreement made enfdeceadccordance with paragraph 1.

Article 7 - Confidentiality of mediation

1. Given that mediation is intended to take plateaimanner which respects confidentiality,
Member States shall ensure that, unless the patje=e otherwise, neither mediators nor those
involved in the administration of the mediation gges shall be compelled to give evidence in civil
and commercial judicial proceedings or arbitratimgarding information arising out of or in
connection with a mediation process, except:

(a)where this is nessary for overriding considerations of public pplicf the Member Sta
concerned, in particular when required to ensueeptiotection of the best interests of chil
or to prevent harm to the physical or psychologicgggrity of a person; or

(b)where disclosure of the content of the agreementtiegdrom mediation is necessary in or
to implement or enforce that agreement.

2. Nothing in paragraph 1 shall preclude MembeteStérom enacting stricter measures to protect
the confidentiality of mediation.

Article 8 - Effect of mediation on limitation and prescription periods

1. Member States shall ensure that parties whosghamdiation in an attempt to settle a dispute
are not subsequently prevented from initiatinggiadiproceedings or arbitration in relation to that
dispute by the expiry of limitation or prescriptipariods during the mediation process.

2. Paragraph 1 shall be without prejudice to priowis on limitation or prescription periods in
international agreements to which Member Statepairty.

Article9 - Information for the general public

Member States shall encourage, by any means wh@hdonsider appropriate, the availability to
the general public, in particular on the Interratjnformation on how to contact mediators and
organisations providing mediation services.
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Article 10 - Information on competent courtsand authorities

The Commission shall make publicly available, by appropriate means, information on the
competent courts or authorities communicated byvtbmber States pursuant to Article 6(3).

Article11 - Review

Not later than 21 May 2016, the Commission shdihsitito the European Parliament, the Council
and the European Economic and Social Committegartr@n the application of this Directive.
The report shall consider the development of mahathroughout the European Union and the
impact of this Directive in the Member States. #éicassary, the report shall be accompanied by
proposals to adapt this Directive.

Article 12 - Transposition

1. Member States shall bring into force the lawegutations, and administrative provisions
necessary to comply with this Directive before 2&yM011, with the exception of Article 10, for
which the date of compliance shall be 21 Novemi@di02at the latest. They shall forthwith inform
the Commission thereof.

When they are adopted by Member States, these msashall contain a reference to this
Directive or shall be accompanied by such referemcéhe occasion of their official publication.
The methods of making such reference shall bedaweh by Member States.

2. Member States shall communicate to the Comnmgsie text of the main provisions of national
law which they adopt in the field covered by thisdbtive.

Article 13 - Entry into force

This Directive shall enter into force on the 20#y dollowing its publication in the Official Jourha
of the European Union.

Article 14 - Addressees
This Directive is addressed to the Member States.
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