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PART II : THE LIMITATIONS OP THE
LEGALITY OP "WAR"
In Al—Slietri. A1-11)
I. The Nature Of The Relations Betweep Thg. Islamic
ata_te—and_TheElom
In the Holy Qur'an ALLAH says, "Verily We have honoured the
Children of Adam";" in this Aya, the honour granted from ALLAH extends
embrace all mankind without giving any preference to any race or colour
over another. This is simply because all mankind is ALLAH-made, and
humanity is the continuous evidence of His Existence, and that He is the
Omnipotent.
The wisdom of creating mankind in nations and tribes is to make
them know one another; in the Holy Qur'an ALLAH says, "0 mankind ! Lo !
We have created you male and female, and have made you nations and
tribes that ye may know one another"."' But this wisdom cannot te
achieved, in its full meaning, unless Al-Shari'a Al-Islamiya is applied
in the whole world.
For this purpose, ALLAH enjoins Jihad, which the Holy Prophet
Muhammad (peace be upon him) considers it the acme among acts which
entitle man to Al-Janna (Paradise), and will keep him _away from An-Nar
(Fire). On the authority of Mu'adh Ibn Jabal, quote, "I said :
Messenger of ALLAH, tell me of an act which will take me into Pardise
and will keep me away from Hell-fire. He said : "You have asked about a
major matter, yet it is easy for him for whom ALLAH Almighty makes it
easy. You worship ALLAH, associating nothing with Him; you perform the
prayers; you pay the Zakat; you fast in Ramdan; and you make the
pilgrimage to the House. Then he said : Shall I not tell you the
greatest goodness [which] is a shield; charity extinguishes fire; and
the praying of man in the depth of night. Then he recited : "Who
forsakes their beds to cry unto their LORD in fear and hope, and spend
of that We have bestowed on them. No soul knoweth what is kept hid for
them of joy, as a reward for what they used to do". Then he said
"Shall I not tell you the peak of the matter, its pillar, and its acne
Messenger of ALLAH. He said : the peak of the matter
?" I said : Yes,
is Al-Islam; the pillar is prayer; and its acne is Jihad...".
-

0

0

The zeal of the early Muslims was very strong. Within a century
after the emigration of the Holy Prophet (peace be upon him) from Macca
to Al-Madina, the Islamic State extended from India to the Atlantic, amd
comprised Persia, Syria, Egypt, Africa and Spain, then penetrated into
France. But for the defeat of the Muslims in the battle of Tour in 732
A.D., Europe might have been assimilated into dar Al-Islam. The
existence of both dar Al-Islam and dar al-harb raises the question of
the nature of the relationships between them. We will explain this
matter in the following points
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Preliminary Notes
1. The nature of relations between the Islamic State and nonIslamic states is non-peaceful or using the terminology of international
law, a continuous ipso jure state of war."' But this state of war
does not necessarily entail continuous fighting. Such a matter is decided by the Khalifa according to the strength or weakness of the Muslims.
Some writers argue that since Jihad is regarded the instrument of
Al-Islam to transform dar al-harb into dar Al-Islam, the ultimate
objective of Al-Islam is therefore not war per se, but the eventual
establishment of peace. Thus, Jihad is not to be considered the sixth
pillar of faith according to this opinion.
We believe that there is no contradiction between Jihad being the
sixth pillar of Al-Islam and being an instrument to transform dar alharb into dar Al-Islam. The duty of Jihad aims at achieving a certain
The fulfillment of this duty, not the achievement of said
objective.
objective, is the sixth pillar of Al-Islam. This duty will continue,
or must be fulfilled, as long as the objective exists, or has not been
achieved. It is very important to stress that Al-Islam has brought a
significant modification in the function of communities and their
responsibility towards the coming generations. Since Al-Islam is the
last of the religions, and the Holy Prophet (peace be upon him) is the
Seal of prophets, the Islamic Community, at every time and place is
entrusted with the duty of calling to Al-Islam, and the universal
application of Al-Shari'a.
2. The existence of hostile relations between dar Al-Islam and dar
al-harb, does not lead to the acknowledgement of equality between them.
Since dar al-harb is outside the pale of Al-Shari'a Al-Islamiya, it
lacks an essential element for the constitution of a state in accordance
with it. The letter of the Holy Prophet (peace be upon him) sent to
Hiraql (Hercules) Caesar of Rome indicates this fact, as the letter was
addressed to "Hiraql the grand chief of the Rum" (Byzantines), and not
to "Hiraql Caesar of Rome". Therefore, any arrangement between the two
dars (the Islamic State and non-Islamic states) is, necessirly, of short
duration, since it carries with it no implied recognition or change in
the war status. However, the Muslims are under obligation to respect the
rights of non-Muslims, both combatant and civilians, as prescribed by
Al-Shari'a, while the fighting is in progress.
3. The Islamic State is responsible only for the Muslims 11vi4g in
It, but not for the Muslim minorities who live in non-Islamic states.. In
the Holy Qur'an, ALLAH says, "Lo ! those who believed and left their
homes and strove with their wealth and their lives for the cause of
ALLAH, and those who took them In and helped them : these are protecting
friends one of another. And those who believed but did not leave their
hones, ye have no duty to protect them till they leave their homes; but
if they seek help from you in the matter of religion, then it is your
duty to help [them] except against a folk between whom and you there is
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a treaty. ALLAH is Sear of what ye do".'' The second part of this Aya
indicates the duty to help them if they seek help in matters of
religion, but within the limits of this Aya. This duty is based on the
bond of Islamic brotherhood that links the Muslims everywhere.
4. There are special rules of Al-Shari'a to be applied if the
Muslims are defeated and under duress. In the Holy Qur'an, ALLAH says,
"Let not the believers take disbelievers for their friends in preference
to believers. Whoso doeth that hath no connection with ALLAH unless fit
be] that ye but guard yourselves against them, taking [as it were]
security. ALLAH biddeth you beware [only] of Himself. Unto ALLAH is the
journeying".". ' The rule contained in this Aya is called "AT-Taqiyya"
(Guarding Oneself).
There are different opinions concerning this Aya. Some Scholars
argue that it was in force at the beginning of the Islamic message only,
due to the weakness of the believers before their emigration from Manna
to Al-Madina, but was later abrogated. Conversely, other writers believe
that this Aya was not abrogated. We are inclined to a third opinion
that there is no evidence of the abrogation of this Aya, and the rule
included in it is connected with the reasons that justify its
application according to the different circumstances of the weakness or
strength of the Muslims. This opinion may be supported by another Aya.
In the Holy Qur'an, ALLAH says, "Whoso disbelieveth in ALLAH after
' belief- save him who is forced thereto and whose heart is still
content with faith"." Therefore, if the Muslim, . under duress, is
compelled to commit acts prohibited by Al-Shari'a, he is not liable to
punishment. If a Muslim woman is subjected to physical hardships, she
must at first endure persecution; but if she fears death, she may submit
to enemy demands unwillingly.
5. Neutrality, as a voluntarily attitude of a state toward two or
more belligerents, is not accepted in Al-Shari'a because this means the
suspension of Jihad a toward non-Muslim state based on the Islamic
State's own discretion, Moreover, the idea of neutrality, in this regard
is merely a hypothesis; being non-Muslim makes the state, according to
the Islamic legal theory, a belligerent, and a state cannot be a
belligerent and a neutral at the same time.""
6. The diplomatic intercourse has been foreseen as a task of the
Islamic State since the time of the Holy Prophet (peace be -upon him),
who sent envoys to Byzantium, Egypt, Persia and Ethiopia inviting them
to convert to Al-Islam. The character of this diplomatic intercourse was
essentially religious; but in later times other functions were added
such as the exchange of gifts and prisoners of war, and conciliating
differences or facilitating trade.
The real significance of the invitation of the leaders of these
states to convet to Al-Islam is to remove the obstacles which prevent
people from believing in Al-Islam. In the view of Al-Islam, these
obstacles are non-Islamic regimes; thus if these leaders convert to AlIslam, their peoples will be free to accept or reject it. The letter of
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the Holy Prophet (peace be upon him) to Al-Muqaugas "the Grand Chief of
Copts of Egypt" indicates this meaning, it says, "I extend to you the
invitation to accept Al-Islam. Embrace Al-Islam and you will be safe.
Accept Al-Islam, and ALLAH will give you double the reward. And if you
turn away, upon you will be the sin of your subjects". This invitation
also served as a notification of Jihad in case of refusal to convert to
Al Islam.
Diplomatic intercourse in Al-Islam is, by its very nature,
temporary because of the non-peaceful relations between the Islamic
State and non Islamic states. In these circumstances diplomatic
intercourse can serve for signing truces and similar purposes.

The Permissible And Prohibited Treaties
Despite the non peaceful relations between the Islamic State and
non-Islamic states, the conclusion of certain types of treaties is
permissible in accordance with the Holy Qur'an and the Sunna. In the
Holy Qur'an ALLAH says, "How can there be a treaty with ALLAH and His
Messenger for the Idolaters save those with whom ye made a treaty at the
Inviolable Place of Worship ? So long as they are true to you, be true
to them. Lo ! ALLAH loveth those who keep their duty".( 9 ) In the
Sunna, the Holy Prophet (peace be upon him) concluded in 6 A.H. (628
A.D.) the Treaty of Al-Hudaybiya, which established a truce between the
Muslims of Al Madina and the polytheists of Macca. c 2°) This Treaty
constitutes a precedent of legal evidence that may be followed by the
Islamic State in its relations with non-Islamic states, provided that
any such treaty is concluded for only a temporary period.

According to the Holy Qur'an, after the conclusion of a treaty, its
obligations must be fulfilled, ALLAH says, "Excepting those of idolaters
with whom ye [Muslims] have a treaty, and who have since abated nothing
of your right nor have supported anyone against you. [As for those],
fulfil their treaty to them till their term. Lo ! ALLAH loveth those who
keep their duty [unto Him].(")

The treaty is terminated when its duration expires, but it may also
be terminated before the end of its duration, if terminated-by mutual
consent of the parties. The Khalifa is also permitted to declare the
termination of the treaty if he finds its terms harmful to Al-Islam; or
if he fears an imminent attack by the enemy, provided an adequate prior
notification is sent to the other party informing them of the Muslims'
intention to terminate the treaty.

As regards the possibility of concluding treaties between the
Islamic State and non-Islamic states, we distinguish between two
categories, the permissible treaties, and the prohibited treaties.
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Treaties

Treaties To import Weapons From Non-Jslamic
AStates
It is permissible to conclude treaties to import weapons from nonIslamic states, especially if the Islamic State is weak and unable to
produce the necessary weapons itself. During the time of the Holy
Prophet Muhammad (peace be upon him), it was permissible to borrow
weapons from non Muslims, as in the case of the Christians of Wajran.
Also before the expedition of Hawazin, the Holy Prophet (peace be upon
him) borrowed from Saf wan Ibn Ummaya, a polytheist, one hundred coats of
mail with their accessory weapons."2)

B. Temporary Treaties
The conclusion of a temporary treaty is permissible, provided that
it does not run counter to the interests of the Islamic State and of
Muslims. The duration of this type of treaty ranges from two years 7
the actual period in which the Treaty of Al-Hudaybiya was in force - to
a maximum of ten years, which was the period provided for in that
treaty. The Khalifa is entitled to renew the treaty at its expiry in
accordance with the interests of the Islamic State and of Muslims at
that time.
Some writers claim that the Khalifa is entitled to conclude a
treaty for a period exceeding the maximum period provided for in the
Treaty of Al-Hudaybiya. We believe that if the Khalifa is entitled to
reconsider the matter at the expiry of the treaty, in accordance with
the interests of the Islamic State and of Muslims at that tine, this
does not necessarily mean that he is entitled to establish, in advance,
treaty obligations for a period exceeding the maximum duration.
We must also add, that mutual consent must be the underlying
principle of terminating a treaty, as well as the underlying principle
for signing it. The Khalifa should therefore never agree to a treaty in
which one of the two parties is allowed to terminate the treaty, even if
he were the party given this right.

The Prohibited Treaties
A- Military Pacts
The Islamic State must not conclude a military pact with a nonIslamic state or states; and if concluded they are considered null and
void. The Holy Prophet (peace be upon him) is reported to have said,
"We do not seek aid from polytheist [to overcome] polytheists". He is
also reported to have said, "I am acquited from every Muslim fights with
a polytheist". The two reasons for this prohibition are, first, that
the Muslim under a military pact, would be fighting under the command
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of a disbeliever and under the flag of disbelief; and second, that the
Muslim would be fighting for the preservation and continuation of the
non Islamic state, whereas he is under the obligation to wage Jihad
against it.
On the contrary, some writers are of the opinion that it is permissible to seek aid from non-Muslim to fight non-Muslims in accordance
with some Muslim sects. Moreover, some Shi'i sects permit seeking aid
from non Muslims to fight Muslims; others permit it only to fight
against Khariji Muslims.
We believe that there is no doubt about the prohibition of
military pacts for the reasons given above, but it is permissible to
seek aid from non Muslim individuals to fight non-Muslims, as there are
many precedents of the Sunna of the Holy Prophet Muhammad (peace be upon
him) which support aid from non Muslim individuals.

Treaties
B.
The
Which
May
Be
Unilaterally, And The Permanent Treaties

Terminated

The I lanic State is prohibited to conclude either treaties that
one party is allowed to terminate it unilaterally, or permanent
treaties.
If one party is allowed to terminate a treaty at any time,
' while the other party is still committed thereto, Al-Shari'a considers
this treaty null and void.
Some writers maintain that it is permissible to conclude permanent
treaties in accordance with their interpretation of. the following Aya of
Surat At-Tauba of the Holy Qur'an, "so long as they are true to you, be
true to them"." 3 It is claimed that this entails permission to
conclude such treaties with polytheists for as long - even permanently as they keep their word with the Muslims. But the prevailing opinion is
that in this Aya ALLAH enjoins the completion only of the full period of
the treaty, so long as the polytheists hold up their end of it.

C. Boundaries' Treaties
The Islamic State is also prohibited to conclude treaties involving
boundaries. The eventual objective of Al-Islam, as a revolutionary
ideology; is the complete application of Al-Shari'a Al-Islaniya
throughout the world. Therefore the idea of political boundaries within
the confines of the Islamic State contradicts the principles of Al-Islam
as a universal message sent to all of mankind. The Holy Prophet himself
(peace be upon him) sent messages inviting the leaders of the states at
that time calling upon them to believe in Al-Islam. Moreover, the
military expeditions sent in the time of Abu Bakr outside the Arab
Peninsula were a continuation execution of what the Holy Prophet (peace
be upon him) had planned before his death (Ni s ta expedition and the
preparation of an army under the command of Usana Ibn Zaid).
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D. Forced Treaties14)
Certain circumstances, such as a grave crisis, may occur and force
the Islamic State to accept certain situations leading to the suspension
of Jihad, but at the same time preserve the existence of the Islamic
State and Muslims, and enables them to prepare for the resumption of
Jihad.
Treaties concluded under such circumstances may be permissible in
two cases.

The First Case
The conclusion of a treaty between the Islamic State and nonIslamic states concerning the acceptance of a non-Islamic state to pay
Kharaj against its exemption from the application of Al-Shari'a AlIslamiya in its territory, is prohibited because it means approval bythe
Islamic State of an ongoing disbelief in the non-Islamic state.
But the conclusion of such a treaty may be permissible, if the
Islamic State is not able to fight; and provided that its conclusion
will be in the interest of Muslims. While the Holy Prophet Muhammad
(peace be upon him) was in Tabbuk, he agreed that Yuhanna Ibn Ru'ya
would not abjure his religion. The conclusion of this treaty must be
for a temporary period during which the Islamic State guarantees the
security of the non-Islamic state. The legal status of the non-Islamic
state's citizens, as harbis, will remain unchanged, but they are
permitted to enter the Islamic State by virtue of the aman c ' s ' of this
treaty.

The Second Case
If the non-Islamic state besieged the Muslims in the Islamic State,
and required them to pay a sum of money annually against a temporary
truce, the Khalifa must reject this, because it comprises humiliation
and contempt for the Muslims. However, the Khalifa can accept this
condition in case of necessity if he fears perdition for the Muslims.
During the battle of the Trench, the Holy Prophet Muhammad (peace be
upon him) agreed to pay half of the products of Al-Madina every year to
the unbelievers, and he was on the point of concluding a U-taty with
them in this sense. But, because the Muslims expressed to the holy
Prophet (peace be upon him) their desire to continue fighting, this
treaty was never concluded.

The Relationship Between Individuals From The
Islamic State And Non-Islamic States
Since relations between the Islamic State and non-Islamic states,
as mentioned before, are of hostile nature; any arrangement between
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he two parties, during truce periods is, by necessity, of short
duration. According to Professor Khadduri, Al-Islam, during these
temporary truce periods, take a cognizance of the authority or
authorities that exist in countries which are not under the Muslim rule.
But this cognizance means that authority is, by nature, necessary for
the survival of the society, and does not constitute recognition in the
modern sense of the term, since recognition implies approval of the
conduct of non-Muslim authorities by Al-Islam.
If the harbi (citizen of a non-Islamic state) obtains the anan
(safe conduct), he with his family and property, will be permitted to
travel or reside in the Islamic State for a period less than a year; the
harbi must pay jizya if he requests to extend this period for more than
one year because he will then enjoy the status of dhimmi, if the Islamic
State accepts his request. The harbi who is granted an aman is called
"musta'min", this capacity bv.allows him to enter into business
transactions within the limits of Al-Shari'a. The musta'min is, in no
way. allowed to buy contraband, such as war weapons, which might result
in strengthening the non-Islamic state against the Islamic State. We
believe that the anan may be assimilated, to some extent, with the entry
visa in recent times. According to Professor Khadduri, the aman may lie
regarded as a qualifying principle of the Muslim - non-Muslim relations,
which permits Muslims and non-Muslims to travel in the country of each
The mean might be repudiated by the Imam, at any tine, if in
other.
his opinion he considers the stay of the mustemin inconsistent with the
interests of the Islamic State. The aman is also terminated at the
expiry of its duration, or when the musta'min leaves the Islamic State.
A new aman is required for the re-entry to the Islamic State.
Aman is also required for the entry of a Muslim into the nonIslamic State. According to Professor Khadduri, the Muslim in a nonIslamic territory without aman, is at war with that territory.
Consequently, he is under no obligation to submit to the law of nonIslamic territories, but is not expected to engage in hostile actions.
The Muslim in the non-Islamic state is under obligation to refuse to
participate in any activity which may lead to the strengthening of the
non-Islamic state against the Islamic State.

2

The Limitations Of Jihad In Al—Shari'a Al Islamiya

It will be recalled that the Holy Prophet Muhammad (peade ' be upon
him), is reported to have said, "I have been ordered to fight against
people until they testify that there is no god but ALLAH, and that
Muhammad is the Messenger of ALLAH, and until they perform the Salat,
and pay the Zakat, and if they do so, they will have gained my
protection for their life and property, unless [they do acts that are
punishable] in accordance with Al-Islam, and their reckoning will be
with ALLAH the Almighty". The inevitability of Jihad must not be
understood in the light of the opinion of Ibn Khaldun, although it is
true, that war existed in society ever since "creation"; because Jihad
is,in our opinion, a religious duty and not merely a social phenomenon.
Jihad must also not be understood in the light of the rule laid down by

- 311 -

TH6c LtQALZTV OF WAR X/4 AL—ZHARIA AL — IELAMIVA AND INTERNATIONAL LAW
F. ic Ft
i
.n
0-4 F. 7"

the Roman jurists that, "si vie pacem, para bellum", unless we accept
that Al-Islam, as a world ideology, cannot co-exist with other
ideologies.
The Muslim army ,, ․ ) in fulfilling the duty of Jihad, must abide
with certain limitations some of which we shall refer to.
1. The MuJahed (one who exerts himself in the way of ALLAH) must
proceed into action with good intentions. On the authority of Ummar Ibn
Al Khattab, quote, "I heard the Messenger of ALLAH (peace be upon him)
say, 'Actions are but by intention and every man shall have but that
which he intended'". This principle of "Bona Fide" requires that the
main purpose of the muJahed is to uphold and further the cause of AlIslam, not to take his share of the spoils, or any other purpose.
2. Before Al-Islam, war was prohibited during the sacred months
(Shawwal, Dhu Al-Qi'da, Dhu Al-HiJia, and Muharram). This custom was
observed in the early days of Al-Islam, the Holy Qur'an laid down the
prohibition of fighting during the sacred months, ALLAH says, "They
question thee CO Muhammad] with regard to warfare in the sacred month.
Say : Warfare therein is a great [transgression]"." 7 ) But this
prohibition was later abrogated. In the Holy Qur'an, ALLAH says, "Slay
the idolaters wherever ye find them, and take them [captive], and
besiege them, and prepare for them each ambush"."
3. Jihad must be preceded by a call to Al-Islam or; as alternate to
pay iizya. Muslim jurists hold that a prior invitation to accept AlIslam is obligatory; but only the Maliki and Hanafi jurists held that it
is commendable that the Muslim army renew the invitation to accept AlIslam. The Hanbali jurists insist that those who have received an
invitation (such as the Scripturaries), should never be reinvited or
notified. However, later jurist-theologians, who thought of Jihad as a
defensive measure, have either regarded the rule of invitation as
obsolete, since Al-Islam was known to the world at large, or remained
silent about it. We believe that the prior invitation to accept Al-Islam
Is still obligatory before waging Jihad, since this rule had been laid
down and followed by the Holy Prophet Muhammad (peace be upon him). This
Invitation that precedes Jihad is an Islamic rule, and it might be
likened to the "invitation" of Sulaiman (Solomon) to Balqis the Queen of
Sheba."9)
4. Enemy non-combatants who do not participate in the hostilities,
and are unable to do so are inviolable; they cannot be attacked, nor
killed or otherwise molested. The general rule in this regard is that
any person, capable of fighting, may be killed, whether he actually
fights or not, and that any person unable to fight cannot be killed
unless he actually fights physically or mentally by way of advice or
provocation. However the inviolable persons may be categorized as
follows
A. The very old, children, blind, crippled, disabled and sick persons,
as well as lunatics and idiots.
Ash-Shafi'i and Ibn Hazm limited the
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exemption of enemy persons to children,( 20 ' and women; c2 " but the
majority of jurists include other categories. The Holy Prophet Muhammad
(peace be upon him) is reported to have said, "Do not kill a very old
man, nor child, nor woman".
B. Abu Bakr, the first Khalifa after the death of the Holy Prophet
Muhammad (peace be upon him), gave the following order to Yazid Ibn Abi
Sufian, when he appointed him leader of a military expedition : "You
will meet people who contend that they have retired in cloisters
devoting themselves to GOD; leave them to what they have devoted
them6elves". Thus, we may add the monks and hermits who retire to a life
of solitude in mon steries or cloisters, and other priests who do not
associate with other peoples.
These categories, as mentioned before, forfeit their immunity if
they take part in fighting, or in the conduct of war by way of advice or
opinion. The exemption is also forfeited in case of necessity, such as
when the enemy uses them as a shield to advance against Muslims.(22'
5. Even in cases where killing is allowed, human rules are imposed i
A. Treachery and mutilation are proscribed, except in case of reprisals.
The Holy Prophet Muhammad (peace be upon him) is reported to have said,
"Do not steal from the spoils, do not commit treachery, and do not
'mutilate".
B. It is forbidden to burn enemy warriors alive.
C. A Muslim must avoid killing his father, if the .latter fights in the
ranks of the enemy.
D. The Muslim is under obligation to refrain from causing unnecessary
suffering to non-combatants. During the siege of Macca, the Muslim army
laid a ban on the provision of grain. Its inhabitants wrote to the Holy
Prophet Muhammad (peace be upon him), "You ordain devotion to relatives,
but you have broken the bonds of kinship by killing parents and starving
children". Upon receiving this complaint, the Holy Prophet Muhammad
(peace be upon him) immediately ordered the lifting of the ban.
6. Al-Islam improved the cruel treatment c23 ) previously ,meted to
prisoners of war, by introducing the system of ransom, or settrng free
by grace.
7. The majority of the Muslim jurists held that the inviolability
of property is a corollary of the inviolability of its owner. If the
life of its owner is not immune, a fortiori, his property cannot possess
this quality. It is permissible therefore, in dealing with the property
of the enemy, to pull down, burn, inundate, cut down or otherwise
destroy all fortresses, houses, water supplies, palms and other fruitful
trees, and all other plants and crops. (243 It is also permissible to
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slaughter any animal belonging to the enemy c2s ) including horses, sheep
and cattle, poultry of any kind, bees and beehives.

II.
The Legality Of Certain Aspects Of The Use Of
Force In Al-Sharl'a Al-Islamiya
The scientific approach, new ideas and actual experiments improved
old weapons
and
produced new ones. Science and technology also
transformed delivery systems. As weaponry developed, weapons took
distinctive forms including, inter alia, the so-called mass destruction
weapons which was defined, by the working committee of the "United
Nations Commission On Conventional Armaments" in 1947, as follows
"Weapons of mass destruction should be defined to include atomic
explosive weapons, radioactive material weapons, lethal chemical and
biological weapons; and any weapons developed in the future which have
characteristics comparable in destructive effect to those of atomic bomb
or other weapons mentioned above"c2s
To explain the attitude of Al-Shari'a Al-Islamiya towards the
possession and use of mass destruction weapons, we shall refer to the
following points
'First: The essential types of mass destruction weapons.
Second: Analysis of the Islamic attitude towards the possession and use

of mass destruction weapons.

First!
Weapons

The Essential Types Of Mass Destruction

1. Nuclear Weapons
According to the Paris Protocol No. III on The Control Of Armaments
of October 23, 1954, Annex II, nuclear weapons are, by explosion or
other un-controlled nuclear transformation of nuclear fuel, or by
radioactivity of nuclear fuel or radioactive isotopes, capable of mass
destruction, mass injury or mass poisoning.
As a result of the researches of the great physicist Albert:Einstein
examination of radioactive substances indicated the possibility that
some atoms were not stable. The growing information about radioactive
elements c27, led to ideas about the possibility of atomic bombs.
The first nuclear bombs which derived their nuclear energy from
fission of "Uranium 235" and "Plutonium 239" were dropped on the
Japanese cities of Hiroshima and Nagasaki on August 6 and 9, 1945
respectively. Each had a destructive power of at least 20 kilotonsc29)
of T.N.T,( 29 ) Fission bombs have an equivalent power of from 0.1 to 100
kilotons.
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In 1952, the first thermonuclear or hydrogen or fission-fusion bomb
was tested. Thermonuclear bombs were based on the principle that
fission bombs can produce enough heat to cause fusion of light elements,
especially two isotopes of hydrogen. Standard thermonuclear bomb have
an equivalent up to tens of megatons.
The "enhanced radiation weapon" or neutron bomb is constructed by
using a very small fission part as an igniter for a fusion bomb and
enlarging the neutron yield by a special kind of coating. The fusion
bombs coated with "Uranium 238" have reached a yield of 60 Megatons.
Neutron bombs deliver high radiation combined with comparatively low
blast and flash damage. The radiation attacks organic matter within a
controllable radius, leaving equipment or structure more or less intact.
The idea behind the cobalt bomb is to coat a nuclear device with a
material that would be turned into radioactive isotopes by the explosion
and vaporized. The production of radioactive aerosols would thereby be
multiplied.
Missiles were developed to replace aircraft for delivery of nuclear
bombs. The largest of the missile delivery systems is the intercontinental ballistic missiles (ICBM). Some of these have a multiple warhead
and control systems that will allow, under perfect conditions, the
precise hitting of ten different enemy targets from a single carrier
rocket.
No existing weapon, other than nuclear weapons,. is capable to
produce a many-sided destructive effect. No target is capable of
withstanding a nuclear attack, nor is there a shield that could afford
effective protection against nuclear weapons.
Modern nuclear weapons produce a four-fold destructive effect, the
shock wave, heat radiation, penetrating radiation and radioactive fallout.
People who will remain alive after a nuclear explosion, that is,
after exposure to shock wave, heat emission, penetrating radiation,
etc., will suffer widely from burns, fractures, internal injuries,
blindness, and so on. After the radiation level drops on the surface,
infectious diseases will be spread by flies, mosquitoes, midges and
other insects which have much greater resistance than mammals, including
man. It will be practically impossible to solve the problem of :burying
a few million corpses concentrated mainly in high radiation zones,
access to which will be barred for a long period time. The most
virulent infectious diseases will become prevalent, such as tuberculosis
and plague, as well as cholera, malaria, smallpox, typhus,yellow fever
and meningitis.
Radioactive fall-out constitutes an extremely grave danger in the
area of the nuclear explosion and in the areas adjoining it. It
contributes to an increase in the death rate from cancer and stimulates
development of benign cancer lesions.
Radioactive fall-out from
numerous nuclear explosions will indisputably make vast regions of the
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world uninhabitable. For a long period of time it will be impossible to
produce foodstuffs in these areas. As a result of a nuclear war, large
quantities of nitric oxides, and an enormous amount of dust will pollute
the atmosphere. On reaching the ozone layer of the stratosphere, which
is a shield against the sun's ultra-violet radiation, nitric oxide may
partly destroy it. A partial destruction of the ozone layer may result
in an increase in radiation doses on the earth surface. The increase in
ultra-violet radiation intensity may be accompanied by a loss of mean
temperature on the earth surface.
According to some medical scientists, we may distinguish between the
direct and indirect effects of a nuclear attack. The direct effects are
caused by the direct influence produced on people, plants and animals by
the destructive factors of a nuclear explosion, the shock wave, light
emission, primary radiation and residual radiation in the form of
radioactive fall-out. The indirect effects on people are consequent to
the destruction or a severe damage to material and technological
facilities, disintegration of the economy, as well as a derangement of
all elements of social life. The indirect effects include famine and
epidemics, the prevalence of various disorders and diseases; and a sharp
increase in the hard ultra-violet radiation of the sun and a possible
change in the climate. Some scientists add to these effects a severe
psychological shock caused by the scene of general destruction. The
social and cultural concepts of civilized man will be irreparably
damaged. According to these scientists, it is hard to imagine the
impact of the emotional factor, the fear of death will haunt survivors
of nuclear war as long as they live. Fear of cancer and other diseases
and fear of transmission of genetic defects will have a ruinous impact
on the human psyche.
Early consequences are the result of direct effects of nuclear
explosions within a relatively short period. It may be assumed that
early consequences will make themselves felt within two or four months
following a nuclear strike.
Late consequences become evident within
months or even years after such an attack. Genetic effects will be
observed over a period of many decades, in a number of generations of
descendants of the initially irradiated people."9)
The neutron weapons are the most inhuman instrument of war, because
they are designed primarily for massive killing of human beings. In
contrast to other types of nuclear weapons, the energy of the neutron
bomb is distributed roughly as follows, 20 % is concentrated in the
shock wave, and 80 % is emitted as penetrating radiation. Residual
radiation accounts for a relatively small share of this energy.
According to some specialists, the explosion of a nuclear device with a
relatively small capacity of 1 K1loton( 3°) will produce the following
effects
a. It will destroy all the buildings and structures within a range of
150 to 300 metres from ground zero.
b. People in shelters will be killed within a radius of up to 800
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metres and those within a range of 1.6 Kilometers will be lethally
irradiated. Living organisms a long distance away will be exposed to
irradiation doses causing radiation sickness.
c. Great harm will be caused to the natural environment. All animal
life will die in an area of 520 hectares, coniferous forests in an area
of 310 hectares, leaf-bearing forests in an area of 170 hectares.
d. Objects not destroyed by the explosion, including metal structures,
soil and foodstuffs, will become radiation sources.

The hazards of nuclear weapons are not restricted only to the case
of nuclear warfare, but they also extend to nuclear accidents. The
United States Air Force disclosed that between 1975 and 1979 there were
125 accidents at Titan"" sites in Arkansas, and 10 in 1979/80 in
Arkansas Titan silos. c 23 The United States Department of Defence
released in 1980 a report in response to the accident involving a Titan
II which exploded in its Arkansas silo in September 1980. No details
are available of accidents involving nuclear materials in the Soviet
Union. As an example of Soviet accidents, we may refer to a very large
explosion which occurred in January/February 1970 in the Gorki submarine
yards. The Volga river and its Black sea estuary were afterwards
.contaminated with radioactive material.
Due to the importance of this matter, the General Assembly of the
United Nations, by its Resolution 913 (X) of December 3, 1955,
established the United Nations Scientific Committee On The Effects Of
Atomic Radiation. The General Assembly, by its Resolution 94 (XXXIX) of
December 14, 1984, requested, inter alia, the Scientific Committee to
continue its work, and invited Member States and the organizations of
the United Nations system and non-governmental organizations concerned
to provide further relevant data about doses, effects and risks from
various sources of radiation, which would greatly help in the
preparation of the Scientific Committee's future reports to the General
Assembly.

2

Chemical Weapons

Chemical weapons are chemical substances, whether gaseous, liquid or
solid, which might be employed because of their toxic effects on men,
animals or plants. According to Thomas and Thomas, chemical warfare, in
its most comprehensive sense, can be defined as the use of, and the
defence against, chemical compounds, smoke and incendiary materials
which are intentionally disseminated to reduce man's military
effectiveness.
According to the sane authority, each class of chemical weapons has
its own specific objectives. However, they refer to the anticipatory
psychological reaction to chemical weapons, as their use may lower the
morale of the enemy armed forces and civil population and may induce a
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will to compromise or surrender by causing widespread fear and anxiety.
They refer also to the objectives of chemical antiplant agent as they
are used to destroy or limit seriously the production of crops for food
or for their economic value, to modify the normal pattern of growth of
plants, or to damage or defoliate plants to prevent ambush of friendly
forces along routes in Jungle and forest, and to deny concealment to the
enemy, or to mark areas of forest for reconnaissance or as guidance for
aircraft.
Chemical weapons may be classified, according to their purpose, in
three categories, antipersonnel agents, antiplant agents and
antimaterial agents.

Antipersonnel chemical agents include lethal or severely injurious
agents, "2" incapacitating agents, riot control agents, incendiaries and
screening and signalling snakes.
Antiplant Chemi cal Agents
The major antiplant chemical agents are herbicides, defoliants and
soil sterilants.
C. Antmaterial Chemical Agents
According to Thomas and Thomas, antimaterial chemical agents aim,
mainly, at causing the enemy's military equipment to break down or
become useless, such as antilubricants and, catalytic agents.
Antilubricants cause the lubricating elements in weapons to adhere
together. A catalytic agent accelerates a reaction produced by a
chemical substance.
Most chemical agents are delivered to the target by conventional
methods, such as mortar shells, bombs, rockets, missiles, cylinders or
large-calibre artillery shells.

3

Biological Weapons

According to Thomas and Thomas, the concept of biolcegical or
bacteriological warfare consists of the deliberate dissemination _of
pathogenic microorganisms or their toxic products to produce noneffectiveness or death of a military or civilian population, or to bring
about the destruction of food crops or other vegetation, or to cause the
deterioration of material.

According to the same authority, the psychological effects of
exposure to biological weapons might add materially to the chaotic
situation, for fear and misunderstanding could grow with rumour and
false self-diagnosis.
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Thomas and Thomas divide potential biological weapons, depending on
the object of attack, into four classes, antipersonnel weapons,
antianimal weapons, antiplant weapons and antimaterial weapons. Their
scientific classification consists of micro-organisms such as fungi,
bacteria, rickettsia, viruses and the toxic products of these.

$econd:

Analysis Of The Islamic Attitude Towards
And Use Of Mass Destruction Weapons

The Possession

In Al-Islam, the Muslims must make themselves ready to counter their
enemies. In the Holy Qur'an, ALLAH says, "Make ready for them all thou
canst of [armed] force and of horses tethered, that thereby ye may
dismay the enemy of ALLAH and your enemy, and others beside them whom ye
know not. ALLAH knoweth them. Whatsoever ye spend in the way of ALLAH
it will be repaid to you in full, and ye will not be wronged".(34)
The expression "make ready" means to plan something for the future;
and the expression "of horse tethered" indicates owning horses which
were among the means of fighting at the time of the Holy Prophet
Muhammad (peace be upon him), and to be ready in defence posts.
Therefore, in this Aya ALLAH orders Muslims to make ready for war by
planning and owning modern weapons and delivery systems; and to picket
their knights at every defence post on the frontiers of the Islamic
State. Since weapons and delivery systems are always changing according
to the continuous advance in technology, Muslims are required to possess
the most sophisticated weapons and delivery systems including mass
destruction weapons.
Some writers believe that the Hadith of the Holy Prophet Muhammad
(peace be upon him) : "Strength is in throwing" means that the "thrown"
object is an indication of strength. A "thrown" object may include
whatever is propelled such as an arrow, a cannon ball, a rocket or any
other nuclear weapon.
Since most chemical and biological agents are delivered to the
target by conventional methods such as bombs, rockets and missiles, we
can add chemical and biological agents to the "thrown" objects 'which
must be possessed by Muslims, because they are among the features of
strength to be ready for Muslim's enemies.
We believe that Muslim states must not be parties to treaties such
as The Treaty On The Non Proliferation Of Nuclear Weapons of 1968,
because these treaties deprive Muslim states of the possibility, to
manufacture; acquire or control such weapons or devices. In other
words, these treaties deprive them from some elements of strength to be
ready for their enemies.
As regards the use of mass destruction weapons by Muslims, it must
be noted that this type of weapons shall not be used in the call to AlIslam. It is impossible to imagine that mass destruction weapons, which
exterminate the human existence or at least severely injure this
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existence, may be used in the call to Al-Islam which confirms that
"There is no compulsion in religion". c ° 5 ) Therefore, the only possible
use of mass destruction weapons by Muslim, is in defence of Al-Islam and
Muslims. Only antimaterial weapons may be used to attack the enemies of
Al-Islam and Muslims.
In this regard, we can find the principle of reciprocity in several
Ayat of the Holy Qur'an, ALLAH says, "The guerdon of an ill-deed is an
ill-deed the like thereof. But whosoever pardoneth and amendeth, his
wage is the affair of ALLAH. Lo ! He loveth not wrong-doers. And whoso
defendeth himself after he hath suffered wrong - for such, there is no
way (of blame] against them";" 6 ) and He also says, "And one who
attacketh you, attack him in like manner as he attacked you".(37)
We may also add the instruction of Abu Bakr, the first Khalifa after
the death of the Holy Prophet Muhammad (peace be upon him), to the
military commander Khalid Ibn Al-Walid, "If you meet your enemy, fight
them with the same weapon they fight you with".
If the Muslims refrain from the using of mass destruction weapons,
whereas their enemies use them, it is tantamount to committing suicide,
a matter prohibited by the Holy Qur'an. ALLAH says "And be not cast by
your own hands to ruin";' 8) or at least this means that they accept to
humiliate themselves in contradiction with the Holy Qur'an, ALLAH says,
"Might belongeth to ALLAH and to His Messenger and to the
believers". c 9)
Mass destruction weapons may also be used by Muslims, against an
enemy who uses this type of weapons, to remove the oppression from a
Muslim people liveing in a non-Islamic state. In the Holy Qur'an, ALLAH
says, "How should ye not fight for the cause of ALLAH and of the feeble
among men and of the women and children who are crying; Our LORD ! Bring
us forth from out this town of which the people are oppressors ! Oh,
give us from Thy presence some protecting friend ! Oh, give us from Thy
presence some defender".c4°)
It is to be noted that mass destruction weapons of all kinds,
antipersonnel, antiplant, antianinal and antimaterial weapons, may be
used in defence but on condition that the use of them must be
proportionate with the aggression against Muslims. In the Holy Qur'an,
ALLAH says, "If you punish, then punish with the like of that wherewith
ye were afflicted" cAll In the Holy Qur'an, it is permissible to
destroy the enemy's property, ALLAH says, "But ALLAH reached them from a
place whereof they reached not, and cast terror in their hearts so that
they ruined their houses with their own hands and the hands of the
believers"; c42 ' and He also says, "Whatsoever palm-trees ye cut down or
left standing on their roots, it was by ALLAH's leave, in order that He
might
This destruction of enemy'
confound the evil-livers". C")
property causes anger to the disbelievers. In the Holy Qur'an, ALLAH
says, "It is not for the town folk of Al-Madina and for those around
them of the wandering Arabs to stay behind the Messenger of ALLAH and
That is because neither thirst nor toil
prefer their life to his life.
nor hunger afflicteth them in the way of ALLAH, nor step they any step
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that angereth the disbelievers, nor gain they from the enemy a gain, but
a good deed recorded therefore. Lo! ALLAH loseth not the wages of the

good","") but this must be dictated by military necessity. The
Islamic ethics prevent Muslims from destruction for the mere purpose of
destruction.
According to some writers, the customary principle of military
necessity provides that, strictly subject to the principles of
humanity( 45 ) and Chivalry,( • ) a belligerent is justified in applying
the amount and kind of force necessary to achieve complete submission of
the enemy at the earliest possible moment with the least expenditure of
tine, life and resources. In contemporary international law there are
two doctrines of military necessity. Under one doctrine, military
necessity may overrule all law. The other doctrine of military necessity
is that it may justify extreme measures within the law. It is considered
most important that this latter doctrine of military necessity prevail
rather than the concept that military necessity knows no law. If
military necessity is not kept within the law, then military advantage
or expediency will be confused with military necessity and chaos will
result. In the same manner, we believe that military necessity must be
understood by Muslims as legal boundaries of resort to extreme measures
in the fight against non-Muslims.
We believe that it may be justified, as a military necessity, to
'destroy cultural property if this is necessary to secure the victory of
This cultural property will not be more
Muslims over their enemy.
important than human souls.
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Al-liarb Fi Al-Fiqh Al-Islami, passim; Muhammad Ibn Muslim Ibn Ubaid
ALLAH Ibn S.hahab Az-Zuhry, Al-Xaghazi An-Nabawiya, passim; Badriya
Al-Awady, Al-Qanun Ad-Dawli Al-A'am Fl Waqt As-Silm Wa Al-Harb Wa
Tatbigibi Fl Dawlat Al-Kuwalt,pp.425-441; Abul A'la Al-Maududi, AlHukuma Al-Islamiya, passim; Yahia Ash-Shimi, Tahrim Al-Hurub Et ALAla qat Ad-Dawliya, pp. 200-218; Nohsen Ash-Shishkly, Al-Waseet Fl
Al-Qanun Ad-Dawli, Volume I (Book 1), passim; Nohsen Nohyee Eddin
Ash-Shishkly,A1-Islam Wa Al-Ala qat Ad-Dawliya,pp. 457-505;Sedillot,
Khulasat Tarikh Al-Arab (Arabic Translation), passim; Sheikh Muhammad Abu Zahra, Nazariyat Al-Harb Fi Al-Islam, pp. 1-42; Sheikh
Muha.ramad Abu Zahra, Al-Alaqat Ad-Dawliya Fi Al-Islam, pp. 67-120;
Mohamed Mokbel El-Bakry, Mashru • iyat Al-Harb Fi Al-Shari 'a AlIslamiya Wa Al-Qanun Ad-Dawli Al-Mu s aser, pp. 71-123; Muhammad Abd
ALLAH Darraz,A1-Qanun Ad-Dawli Al-A'am Wa Al-Islam,pp. 1-15;General
Mahmud Sheit Khattab, Iradat Al-Qital Fi Al-Jihad Al-Islami, pp.
143-153; Sheikh Abdul Latif As-Subky, Al-Jihad Fl Al-Islam, pp.
277-289.
(-2 )

arra XVII : 70.

(3)

Sura XLIX : 13.

`.4 '

Some writers consider this situation equivalent to non-recognition.
The nearest equivalent, in international law, is the recognition of
insurgency as it merely means that an authority to enforce the law
in a certain territory was needed under certain circumstances.
Sura VIII : 72.

(6)

Sura III : 28.

(7)

Sura XVI : 106.

(8)

Professor K.hadduri suggests another division,in addition to dar AlIslam and dar al-barb, that is dar al-hiyad (world of neutrality),
or as he also suggests "the neutralized states", a division comprises states which Al-Islam refrains from attacking them due to their
benevolent attitude toward the Holy Prophet (peace be upon him) and
his companions, or because of their inaccessibility as immune from
Jihad. These states were considered neutral because their neutrality
was guaranteed by the belligerent power(s).
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( s"

Sura : 7.

()

Since the Jews and Christians of Al-Madina were residents of the
Islamic State, there were no treaties between the Holy Prophet
Muhammad (peace be upon him) and them; the respective legal
instrument was of constitutional character.

( 77 ) Sura IX : 4.
e7

•

)

This case may be deemed similar to "lend and lease" agreement
between Great Britain and the U.S.A. during the Second World War.

(731 Sura IX : 7.
e74 ) We refer to these treaties under the category of the prohibited
treaties because they are originally prohibited; although it is
permitted to conclude them,
exceptionally,
under certain
circumstances.
(79) According to Professor iladduri, "the anon is a pledge by virtue
of which the harbi would be entitled to protection while he is in
the dar Al-Islam by Muslim authority". The aman may be given by
the Imam, or by an individual Muslim
(76) The organization of army in Al-Islam was first divided into five
units or the so-called Al -kbamis (the Army Of The Five Divisions),
an organization that existed in Arabia before Al-Islam but the
term was borrowed from the Hebrew. These divisions are Qalb (the
Center); the two wings Xaymnaa (Right), and ffaysara (Left); Nuqa7
ddamm (the Vanguard); and Eaqa (the Rear-Guard). The cavalry used
lances, and bows and arrows; and being drawn upon the wings for
greater manoeuvrability. The foot-soldiers used the heavier spear
and sword. Gradually, the army took on more of professional
character, especially under the Ummayyads; Al -Klamis system was
abandoned and the army became one compact body called Kardus. From
the time of the Abasld Elalifas, it was distinguished between the
Murtaziqa and the Mutatawwl'a.The Murtaziqa constituted the regular
army, who were always on active service and regularly raid; while
the Nutatawwi s a were recruited for temporary service, and received
grants while on duty.
(77) Sura II : 217.
( 16" Sura IX : 5. Abu Hahifa and Abu Yusuf held the opinion of
abrgation. Other jurists (Al -Kalbi), held that the prohibition of
fighting during the sacred months was not abrogated.
(79) Sura XXVII : 23-24. In At -Ta p.Tat, "When thou comest nigh unto a
city to fight against it, then proclaim peace unto it. And it shall
be, if it make thee answer of peace, and open unto thee. And if it
will make no peace with thee, but will make war against thee, then
thee, then thou shalt besiege it".(Deut, XX : 10-12) Professor
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Khadduri considers the invitation preceded Jihad like the Jus
Fetiale which required the Romans to observe regular ceremonies
with regard to the declaration of war; but this invitation is based
on the Surma of the Holy Prophet Muhammad (peace be upon him) and
not a ceremony.
(2C" The majority age of the children is generally fixed at puberty or
at 15 years.

( 2 " If a woman is a Queen, she is supposed to share in the hostilities.
(22) The sane rule is applied if the enemy shields himself behind
Muslims.
In ancient tines, custom tolerated the slaughter of the prisoners
of war as a rule, but admitted their enslavement as a mitigation.
For this reason, war was considered as the main source of slavery
in Athena and Rome and in most ancient systems of law. The same
treatment of prisoners of war was applied in Arabia before AlIslam.
( *24) Abu Bakr, the first Khalifa after the death of the Holy Prophet
Muhammad (peace be upon him), proscribed the destruction of any
dwelling or the cutting of any palm, or any fruit-bearing tree,
or any vine. This view was followed by a minority of jurists such
as Al-Awza'i.
" 5)

A minority of jurists, such as those of the Zahiri school, disagree
on the permissibility of killing animals, except those required
for food or slaughtered by necessity.

"25 '

Yearbook of the United Nations, 1947-48, Mo. 4, p. 477.

" 7)

Uranium 235 was one of the fissionable materials which produces
energy by fission or atomic breakdown.

( 28 ) The size of a nuclear weapon is measured by its equivalence to the
blast effect of tons of T.N.T. calculated in kilotons (KT) "one
thousand tons", and megatons (NT) "one million tons".
( .29 ' According to some scientists, irradiation may occur in different
and multiple ways. Firstly, there will be external irradiation :as
long as radioactive clouds remain in the atmosphere; secondly,
internal radiation as a result of inhaling air saturated with
radioactive particles; thirdly, external irradiation with gamma
rays emitted by radioactive matter on the earth surface; and
fourthly, internal irradiation after eating neat or milk of animals
with radioactive particles in their elementary tract.
( 3(" Out of 400, 000 the population of Hiroshima, the 1945 atomic bomb
of 20-Kiloton capacity killed about 78, 000 people and wounded
about 64, 000. The total death toll following the effect of all
destructive factors was 240, 000 and other casualties ran to
- 326 -

THE LEDALITY OF WAR IN AL-SHARIA AL-ISLAMIVA AND INTERNATIONAL LAW
1-1 R 7" P- F1 7' el

R R

"T"

163, 000.
(3 " The Titan II is one of the biggest and oldest inter-continental
ballistic missiles in the United States inventory, operational
since 1963. The United States Air Force, after revision of the
weapon's safety and supportability concluded that the weapon
was satisfactory and recommended additional safety precautions.
(32)

The United States Department of Defence Nuclear Accident Codes are
as follows :
- JVCFLASH

Accidental or unauthorized incident involving detonation of a
nuclear warhead by U.S. forces which could create risk of war
with the Soviet Union.
-

BROKEN ARROW

a. Unauthorized or accidental nuclear detonation, no war risk.
b. Non-nuclear detonation of a nuclear weapon.

c. Radioactive contamination.
d. Seizure, theft or loss of nuclear weapon including emergency
Jettisoning.
e. Public hazard, actual or implied.
- BELLAVELE

Any nuclear weapon incidents other than nuclear weapon accidents
or mar risk detonation actual or possible.
-

DOLL SWORD

Any nuclear weapon incident other than significant incidents.
- ,FADED GIANT

Accident involving nuclear reactor.

(331 Abbreviation of Trinitrotoluene, a powerful explosive.
(347 Among the lethal or severely injurious chemical agents are nerve

agents, blood agents, the choking agent, phosgene and blister
agents.
C3S, Sura VIII : 60.
(36.7 Sura II : 256.

(37, Sura XLII : 40-41.
(39.7 Sura II : 194.

-
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(39) Sura II : 195.
(4° ) Sura LXIII : 8.
(47) Sura IV : 75.
(42) Sura XVI : 126.
(43) Sura LIX : 2.
(44) Sura LIX : 5.
(45) Sura IX : 120.
(4" The principle of humanity prohibits the employment of any kind or
degree of force not actually necessary far military purposes.
(4 " The principle of chivalry denounces and forbids. resort to
dishonourable means, expedients, or conduct in the course of armed
hostility.
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I. The
Nations_

Legality Of "War" Under

The League Of

Three main points will be discussed in this section, the main
features of the legality of war in the League of Nations' Covenant; the
practice of the League of Nations; and the evaluation of the League of
Nations' system. This will be followed by a brief summary of the
evolution in the period during the two World Wars. (2)
First: The Main Features Of The LegallIy Of "War"
In The League Of Nations' Covenant
The Covenant of the League of Nations was drafted in February 1919
by the Commission of the League of Nations of the Peace Conference.
After changes in the drafting Committee, it was finally adopted by the
Conference and became an integral part of the peace treaties.
The main features of the legality of "war" in the Covenant may be
sunned up as follows
1. Although the Preamble declared that the High Contracting Parties
accept "obligations not to resort to war", the Covenant of the League of
Nations has not prohibited war altogether, but simply prohibited resort
to war where the Covenant provided (in theory) effective substitutes in
the way of substitute procedures.
Article 11"' of the Covenant made any war and any threat of war a
matter of concern to the whole League, but it did not determine the
legality or illegality of recource to force by individual states. Under
Article 12( 4 ) of the Covenant, the Members of the League undertook to
submit all disputes "likely lead to a rupture" to arbitration, judicial
settlement, or conciliation by the Council, and not to go to war until
three months after the arbitrator's award, the court's decision or the
Council's report. Under certain articles of the League's Covenant, i.e.,
Articles 13,") 14,( 63 and 15, c7 ' the Members further undertook not to
go to war at all against a state which complied with the award-of the
arbitration, the judgment of the Court, or the unanimious report of the
Council - unanimious, that is, apart from the votes of the disputing
States.
•

Thus, the clear implications of Articles 11-15, although it was not
expressly stated in the Covenant, was that Members of the League
remained at liberty to resort to war
A. If the other state failed to carry out an award, a judgment or
unanimious report of the Council.
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B. If the Council failed to arrive at unanimous report.
C. If a plea of domestic jurisdiction was upheld.
2. Under Article 10 of Covenant,"" Members of the League undertook
to respect and preserve, as against external aggression, each other's
territorial integrity and existing political independence. Aggression
was not however defined in the Covenant nor the aggressor. But, by
necessary implication, the state which went to war in breach of Articles
12-15 was considered as aggressor, although the claims of self-defence.
The Covenant itself never mentioned self-defence, but it was universally
agreed that resort to war, and therefore any lesser use of force , in
self-defence was not restricted by the Covenant. The Assembly of the
League, as noted by some writers, considered self-defence to be a duty
as much as a right. According to Waldock, Article 10 of the Covenant
pro-vided a legal basis for the adoption by the League of the Stinson
doctrine of non-recognition of situations brought about by illegal
resort to force.(9'
3. Resort to war in violation of the Covenant was illegal, but the
content of illegality was prima facie a violation of a treaty
obligation. The resort to war was regulated by the Covenant, but not by
reference to the legitimacy of grounds for resorting to war, as was the
case with measure short of war under customary law. The Covenant was a
legal instrument of special character as it was concerned with the
Tachinery of and procedures for peaceful settlement of disputes.
Articles 12-15 of the Covenant made the legitimacy of war dependent on
prior efforts to reach a settlement of disputes. The illegality of the
breach of the Covenant's obligation was not equated with the violation
of the duties laid down by public international law, such violation
giving rise to a right of reparation. In fact, the Covenant left the
determination of the legality, or illegality, of any resort to war to
each individual state.
4. Article 16 of the Covenant( 1 °' laid an obligation on the Members
to apply sanctions against the Covenant-breaking State. The sanctions
consisted of political and economic measures, and if these were thought
insufficient, military actions. Although the sanctions of the Covenant
were penal in character rather than remedial to the wrong done to the
victim of aggression, the Covenant did not characterize resort to war in
breach to its provisions as a criminal act. The decision to apply
sanction was for each state an individual decision as the Covenant did
not compel any Member to accept even the unanimious decision of the
Council or of other Members of the Assembly. Oppenheim describes this
situation as "the machinery of sanctions was decentralized in the sense
that each Member of the League -as distinguished from a central agency
such as its Council -was bound and entitled to determine for itself
whether a breach of the Covenant, under the Articles mentioned, had
occurred".

Second! The League Of Nations In Practjce
It was noted by some writers that the majority of cases handled by
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the League had one similar feature, they generally involved disputed
claims over frontiers and territory resulting from the break-up of the
Austro-Hungarian and the Russian Empires. Most of these were in Europe;
but the League was also involved in Asia (Manchuria), in South America
(Chaco and Leticia), and Africa (Ethiopia).
Also, it was noted that the League succeeded in preventing war and
restoring peace whenever the great powers were in accord, particularly
when Great Britain and France agreed on the action to take. Thus, all
efforts of the Council of the League to maintain peace from 1920 to 1930
were measurably successful.''' After 1930, when other great powers Japan, Italy, Germany and Russia - began their aggressive action, the
League proved to be unequal to the task of maintaining or restoring
peace." 2 ) In other words, as Professor Corbet explains,"' "Between
two small states, neither of which had a Great-Power champion, the law
of the Covenant had been enforced", the two famous examples were the
invasion of Manchuria by Japan, and the conquest of Ethiopia by Italy.
The Covenant of the League of Rations did not impose restrictions
on the use of the armed force, but on "resort to war" so that it wad
arguable that it did not forbid the customary rights of reprisals and
intervention short of war."" The majority of jurists considered armed
reprisals to be contrary to the Covenant, whether or not it amounted to
"resort of war".
During its lifetime, the League adopted many resolutions related to
the "resort to war", we shall refer to some of them in a chronological
sequence.
1. In "Resolutions Regarding The Economic Veapon Of 4 October 1921", the
Second Assembly recommended certain "rules of guidance" according to
which the Council was to make a decision and "invite Members of the
League to take action accordingly" although the individual Members need
only take action "if satisfied that a breach had occurred".
2. An interpretative Resolution approved, but not adopted formally, by
the Fourth Assembly which gave freedom of decision to Members in the
matter of taking measures to implement the guarantee it contained. This
Resolution greatly diminished any potential practical importance of
Article 10 of the Covenant.
3. In accordance with a proposal of the Spanish delegation, the Sixth
Assembly adopted a Resolution on September 25, 1925, which stated that a
"war of aggression" constituted "an international crime".
4. In accordance with a Polish proposal, the Eighth Assembly adopted
unanimously on September 24, 1927, a Resolution prohibiting wars of
aggression. By this Resolution the Assembly declared
A. That all wars of aggression are, and shall always be, prohibited.
B. That every pacific means must be employed to settle disputes of
every description, which may arise between states.
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Third: The Evaluation Of The League Of Nations'
System
Many jurists have criticised the League of Nations system from
different aspects. In general, the Covenant of the League is considered
a result of compromise and was a political document. Beside., tile
draftsmanship was a source of the so-called gaps in the Covenant.
1. One of the gaps in the Covenant was its use, in Article 13, of the
expression "resort to war", because if this expression had its general
meaning of full-dress war, grave acts of force might occur without
breach of the Covenant.
2. Article 10 of the Covenant was attacked on various grounds. Its
terms, such as "territorial integrity" and "political independence" were
vague. The duty of "preserving" these was onerous, it was said that the
Article would lead to war in fulfilment of its guarantees.
This Article was in contradiction with Article 15, paragraph 7. The
latter permitted war in certain circumstances to enforce claims wherea
the plain words of Article 10 would seem to put a prohibition on war
except in self-defence. If it is considered, as suggested by some
writers, that Article 10 was subordinate to the Articles of pacific
settlement and that its guarantee only operated in relation to wars
which were illicit under Article 15; the text of Article 10 still
appeared to contradict Article 15, unless it was assumed that there was
general acceptance of the interpretation suggested by some writers to
reconcile the two Articles. It was suggested that a war, lawful in its
inception in accordance with Article 15, might become illegal qua
objective if the lawful belligerent decided to take steps which would
permanently affect the territorial integrity and political independence
of the adversary.
3. The absence of any provision for authoritative ascertainment of
breaches of the Covenant.
In practice, the membership of the League of Nations was not really
universal and did not include the United States cls ) and the U.S.S.R.
Also, in practice, the "resort to war" expression was utilized to
avoid obligations under the Covenant. In relation to the -conflict
between China and Japan between 1937 and 1941, victim, aggressor, and
other interested states actively connived in maintaining the fiction
that war did not exist.
Moreover, the Covenant's system of sanctions, as regards military
sanctions, was in practice inefficient.
On the other hand, there were some positive aspects in the system
of the League of Nations. According to some writers the Covenant of the
League changed the position radically
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A. It created express obligations to employ pacific means of settling
disputes and not to resort to war without first exhausting those pacific
means.
B. It established a political organization of states, the members of
which were empowered and concerned to pass judgment on the legality
under the Covenant of any state's resort to war and to apply sanctions
to any violations of the Covenant.
However, other writers state that there can be no question that the
general obligations contained in the Covenant and also the Pact of
Paris, prohibiting recourse to war for the settlement of disputes and
requiring disputes to be settled by pacific means, reflected and
recorded a fundamental change in customary law in regard to the legality
of war.
Actually, one of the most significant changes which the Covenant
effected was to make any war between states a matter of international
concern. War was no longer to have the aspect of private duel but of a
breach of the peace which affected the whole community. Thus, Article if
provided that any war or threat of war was a matter of concern to the
whole League.
The Covenant also promoted the view that the use of force was
illegal not only when directed to conquest and unjustified acquisition,
but also as a means of enforcing rights. The Covenant inview of its
general purpose and its particular provisions created a presumption
against the legality of war as a means of self-help. That presumption
was reinforced by various instruments and legal developments such as the
Stimson Doctrine.
Even in Article 10 of the Covenant, which was attacked on various
grounds, its obligation has been considered as "perhaps the most
revolutionary element in the Covenant".

A Brief Summary Of The Evolutiqp In The Period
During The Two World Wars
First! General
Apart from the development which took place in the American
Continent, some of its features will be later referred to, we can
distinguish between the following instruments which marked this period.
1. Treaty Of Mutual Assistance Of 1923
When it became apparent after the interpretative resolutions of the
Second Assembly that Member States did not consider themselves bound to
automatic action to implement Article 16, attempts were made to provide
more specific guarantees of aid to states threatened by the use of
force.
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The drafters of the Treaty had discussions concerning the signs of
detecting agression-preparation for war, mobilisation, disposition of
forces before hostilities, aggressive policy, refusal of pacific methods
of settlement etc. They concluded that the factors were too complex to
be stated in a treaty and that the only course was to entrust the
Council of the League with full power to designate the agressor with
binding effect on all Members of the League.
As noted by some writers, Article 1 of the Treaty 41e ) was more
explicit than the Covenant of the League in two senses
a. unlike Article 15 of the Covenant, it makes plain that the terns of
any settlement may be enforced by war; and
b, it emphasizes the illegality of war which has a character inconsistent with the provisions for peaceful settlement, such war constituting
an international crime which could mean, at that tine, the delictual
rather than the criminal liability of states.
The Treaty did not meet with the approval of governments and did'
not cone into force.

2. The Geneva Protocol For The Peaceful Settlement
Of International Disputes Of 1924
The Draft Protocol, adopted by the League Assembly on October
2,1924, had the sane object as the Treaty of Mutual Assistance, namely
the provision of mutual guarantees against aggression, but a system of
obligatory resort to peaceful means of settlement wns combined with the
security system. it was proposed in the Protocol that
a. all the Signatories should accept the compulsory jurisdiction of the
Court for legal disputes;
b. other disputes, if the Parties agreed should be submitted to
arbitration;
c. failing judicial settlement or arbitration, the Council was to make a
report which, if unanimous except for the Parties, would be binding upon
them;
d. failing an unanimous report, the Parties became bound to accept
compulsory arbitration by a tribunal appointed by the Council. Only the
Council was to enforce the verdict in any of these four cases.

3. The Locarno Treaties Of 1925
The key instrument was "The Treaty Of Mutual Guarantee" between
Germany ,Belgium, France, Great Britain and Italy. There were also
arbitration conventions or treaties by Germany with Belgium; France,
Poland and Czechoslovakia. The system was completed by mutual assistance
treaties between France and Poland; and France and Czechoslovakia. These
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treaties were significant for their influence on the development of
arbitration and conciliation in the practice of states. According to
Article 2 of the first Treaty, the Parties mutually undertake that they
will in no case attack or invade each other or resort to war against
each other, this undertaking was subject to exceptions, i.e., shall not
apply in the following cases
a. The exercise of the right of legitimate defence;
b. Action in pursuance of Article 16 of the Covenant;
c. Action as a result of a decision taken by the Assembly or by the
Council of the League of Nations in pursuance of Article 15, paragraph 7
of the Covenant...provided that in this last event the action is
directed against a state which was the first to attack."7)

A.

Treaties Of Friendship And Security, Of
Guarantee And Neutrality, And Non-Aggression 192533_
a,Treaties Of Friendship And Security
a.l. The treaty concluded by Turkey and Persia in 1926.
a.2. The treaty concluded by Persia and Afghanistan in 1927.
b,Treaties Of Guarantee And Neutrality
The treaty concluded by Persia and the U.S.S.R. in 1927.
C, Treaties Of Non—Aggression
c.1. The Treaty concluded by U.S.S.R. and Lithuania in 1926.
c.2. The Treaty of Non-Aggression And Arbitration concluded by Greece
and Rumania in 1928.
c.3. The Treaty concluded by Finland and the U.S.S.R. in 1932.
c.4. The Treaty concluded by the U.S.S.R. and China in 1937.")
S,
The Convention To Improve The Means
preventing War Of 1931

Of

The League of Nations attempted to codify the experience gained
from 1921 to 1931 in setting up and using Commissions of Enquiry, by the
adoption of the "Convention To Improve The Means Of Preventing War°.
The Convention had been prepared by the Committee On Arbitration And
Security of the Preparatory Commission On Disarmament and was based on
suggestions originally put forward by the German delegation in 1928.
A Protocol accompanied the Convention embodying executive
regulations as to the composition and working of Commissions of
Inspections.
The Convention represented a further development of Article 11 in
that it considered the prevention of hostilities in political disputes
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by conciliation instead of the use of collective force and sanctions
after hostilities were already under way.
The Convention never received the tea ratifications necessary to
enter into force.

Second: The

Pact

Of Pars Of 1928

The General Treaty For The Renunciation Of War, popularly known as
the Pact of Paris or the Kellog Briand Pact, was signed on August 27,
1928 as a result of the initiative of France and the United States. The
Pact was of universal obligation, because it had been ratified or
adhered by sixty-three states, and only a few states in international
society as existed before the Second World War were not bound by its
provisions. c20)
The Pact contains no provision for renunciation or lapse. Having
been concluded outside the League, the Pact did not perish with the
League, and being fully consistent with the provisions of the Charter of
the United Nations, it retains its full force today. It was concluded.
against the background of the Covenant system, but it has now to be read
against the background of the Charter system which provides for the
collective maintenance of international peace. In the opinion of
Oppenheim, the Pact must be considered as having a degree of permanency
Comparable with that appertaining to the rules of customary
international law, due to its object and the number of states bound by
it.
The Pact of Paris is an instrument of outstanding importance,
because it was the culmination of a growing movement to prohibit any
unilateral resort to war except in self-defence. The Signatories of the
Pact have renounced the right of war both as a legal instrument of selfhelp against an international wrong, and as an act of national
sovereignty for the purpose of changing existing rights.(21)
Declarations and Statements were made by the various Signatories of
the Pact, prior to their final acceptance, to emphasise that selfdefence is a natural right inherent in every state and untouched by the
Pact; they reserved the right to Judge for themselves whether a
situation had arisen calling for such action. In the opinion of
Oppenheim, these declarations and statements have not impaired the legal
effect of the Pact to any appreciable degree since the right to use
force in self-defence constitutes a permanent limitation of the
prohibition of recourse to force in any system of law.
Article 1 of the Pact( 22 ) renounced war as "an instrument of
national policy" in the relations of the Contracting Parties. The
intention, as Waldock explains, was to forbid all unilateral resort to
war for purely national objects, whether on just grounds, but to permit
war as a collective sanction either under the Covenant or the Pact
itself (and now under the Charter). The Pact does not contain provisions
to make its principles applicable to non-Signatories with the result
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that a war by a Signatory with a non-Signatory would not be a breach of
the terms of the Pact.
Kelsen considers that a war waged as a reaction against a violation
of international law and therefore for the maintenance of law, is not
war as an instrument of national policy. Other writers do not agree with
Kelsen as it is doubtful that such an interpretation was intended by the
Parties, and no State has relied upon it to justify action prima facie
in violation of the Pact. Another interpretation is submitted, in
harmony with international law prevailing at the time of signature, that
war was illegal unless in self-defence or under authority of an
international organ (in accordance with Article 16 of the Covenant).
In the Preamble of the Pact, the Contracting Parties express their
conviction that "all changes in their relations with one another should
be sought only by pacific means and be the result of peaceful and
orderly process". C23 Article 2 of the Pact‘ 24 ' refers to the obligation
of the Contracting Parties not to solve disputes by any except pacilic
means. Brierly and Quincy Wright rely on this Article for the proposition that forcible measures short of war are prohibited. Oppenheimasserts that "pacific means" may comprehend compulsive measures short of
war in the formal sense, he says, "although measures short of war are
compulsive means, they are still pacific means".
Although the Pact renounced the recourse to war as an instrument of
national policy,( 28 ) it has not abolished, even for its Signatories, the
institution of war. According to Oppenheim, resort to war still remains
lawful in the following instances
1. As a means of legally permissible self-defence;
2. As a measure of collective action for the enforcement of international obligations by virtue of existing instruments such as the Charter
of the United Nations;
3. As between Signatories of the Pact and non-Signatories;
4. As against a Signatory who has broken the Pact by resorting to war in
violation of its provisions.

The Evaluation Of The Pact Of Pact Of Paris
The Pact was criticized, by many jurists, from different aspeots
which may be sunned up as follows
1. Similar to the League Covenant, the Pact used, in Article 1, the
expression "recourse to war".
2. Similar to the League Covenant, the Pact of Paris left the
determination of the legality or illegality of any resort to war to each
individual state.
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3. Unlike the Covenant of the League of Nations or the Charter of the
United Nations, the Pact contains no specific machinery for the pacific
settlement of disputes or for the application of sanctions to a state
going to war in breach of the Pact. The only expressed sanction is a
statement in the Preamble denying to the wrongdoer the protection of the
Pact, "any Signatory Power which shall hereafter seek to promote its
national interests by resort to war should be denied the benefits
furnished by this Treaty".
4. According to Oppenheim, one of the shortcomings of the Pact is the
uncertainty as to how far the prohibition of resort to war includes
measures of force short of war.
5. Another shortcoming was remarked by Oppenheim, that is the failure to
provide for collective enforcement of its obligations, at least to the
extent of mitigation of the rigidity of the established rules of
neutrality to the disadvantage of the law-breaker.
On the other hand, the positive aspects of the Pact, as noticed by
some jurists, may be summed up as follows
1. According to Oppenheim,
prerogative right of States
of legitimate concern for
violated by recourse to war
which justification must be
the Pact of Paris.

resort to war ceased to be a discretionary
Signatories of the Pact; it became a matter
other Signatories whose legal rights are
in breach of the Pact; it became an act for
sought in one of the exceptions permitted by

2. Nawaz argues that the Pact of Paris altered the old state of law
which did not prohibit war as a means of national policy. It is noted
that the Nuremberg Trial of the MaJor War Criminals clearly showed that
the Pact had important legal consequences in this sphere. Erhards
contends that the Nuremberg Charter was an infringement of the maxim
"nulla poena sine lege". But the Tribunal itself held that the Pact of
Paris, together with the other evidences concerning the criminal nature
of aggressive war provided a sufficient basis for the application of the
principles in the Nuremberg Charter.)
3. According to Brownlie, the Stinson Doctrine of non-recognition rested
on the League Covenant and the Pact of Paris; and the Resolution.of the
League Assembly on March 11, 1932, similarly recited the Pact as "a basis
for an obligation not to recognize situations created by force. No state
challenged the legal nature of the obligations created by the Pact. Two
arguments may be submitted against the legal nature of the Pact's.
obligations, one is that the Pact was accompanied by some widely
expressed reservations of a political nature; and the other argument
based on the absence of sanctions in the nature of mutual assistance and
armed action to suppress acts infringing the Pact. In replying these
arguments, as for the first, Brownlie says that these reservations, in
the context of an international legal order, result in obligations
similar to those formed in many contemporary treaties and resolutions of
an international organ; as for the second argument he says, it is a non-
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sequitur, many treaties and other sources of law provide no sanctions.
In conclusion, the Pact was considered by Oppenheim as one of the
corner-stones of the international legal system, although it has not
expressly incorporated in the Charter of the United Nations. The Pact,
in the opinion of Quincy Wright completes the legal case against war and
armed violence in international affairs. Brownlie considers the Pact as
parallel to and a complement of the United Nations Charter. It
reinforces the obligations of the latter, although in some ways the
Charter improves on the Pact by being more explicit in references to
"threat or use of force" and "self-defence".
Third! An Outline Of The Efforts Of The Latin
American States
In this outline, we shall refer only to some examples of the
instruments used by the Latin American States during the Two World Wars.
Among these instruments, we may distinguish between resolutions,
declarations, and treaties as follows
Resolutions And Declarations
A. The Resolution Of The sixth International Conference Of American
States adopted on Febru-ry 18, 1928. According to this Resolution, the
war of aggression is considered as constituting an international crime
against the human species.
B. The Chaco Declaration of August 3, 1932, stated that, in
relation to the Chaco War, the Signatories would not recognize any
territorial settlement not obtained by peaceful means nor the validity
of territorial acquisitions which may be obtained through occupation or
conquest by force of arms.
C. The Declaration Of The Eighth International Conference Of
American States of December 22. 1938. This Declaration stated that
intervention in the internal or external affairs of any state is
inadmissible; all international differences should be settled by
peaceful means; and the use of force as an instrument of national or
international policy is proscribed.

2.

Treaties

A. The Anti-War Treaty Of Non-Aggression And Conciliation was
signed at Rio de Janeiro on October 10. 1933.' 273 The Parties of the.
Treaty declare that they condemn wars of aggression in their mutual
relations or in those with other states, and that the settlement of
disputes or controversies of any kind that may arise among them shall be
effected only by pacific means which have the sanction of international
law. (Article 1) The Parties also declare that they will not recognize
any territorial arrangement which is not obtained by pacific means.
(Article 2) This treaty was replaced by the coming into force of the
Bogota Pact of 1948.
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B. The Convention On Rights And Duties Of States, which was
signed at Montevideo on December 26, 1933, resulted from the Seventh
International Conference of American States. According to Article 8 of
this Convention, "No state has the right to intervene in the internal
or external affairs of another". And according to Article 11 of the
Convention, an obligation was laid down, "not to recognize territorial
acquisitions or special advantages which have been obtained by force
whether this consists in the employment of arms, in threatening
diplomatic representatives, or in any other effective coercive measure.
C. The Convention For The Maintenance. Preservation, And ReestabO II . -

I

1936, resulted from the Inter-American Conference for the Maintenance of
Peace.
D. The States represented at the said Conference also signed an
Additional Protocol relative to Non-Intervention.(23)

The Legal Limits Of The Use Of Force Under The
United Nations Charter"s'
The practice of states from 1920 to 1939 abundantly proves that war
continued to exist in fact. The dropping of atomic bombs over Hiroshima
and Nagasaki initiated a new era of high technology in arms.
As
nOticed by Kunz, total war is the result of the combination of
technological progress with a changed manner of waging war, and of the
combination of unlimited use of highly destructive weapons for unlimited
war aims. The Second World War experiment led to the establishment of
the United Nations.( 3 " The first draft of the United Nations' Charter
was prepared at a Conference held at Dumbarton Oaks near Washington D.C.
The first phase of the Conference was between the representatives of the
U.S.S.R., the U.K., and the U.S.A. from August 21 to September 28, 1944;
and the second phase, between the representatives of China,the U.K.,and
the U.S.A. from September 29 to October 7, 1944.( 32 ) At the end of the
Conference, proposals for the structure of a World Organisation were
published.( 33 )Thereafter,the "United Nations Conference On International
Organization" was held at San Francisco from April 25 to June 26,
1945.( 3A ) The Charter of the United Nations was adopted unanimiously and
was signed by all representatives. It cane into force on October 24,
1945, by the Governments represented at the United Nations Conference on
International Organisations, this agreement established the "Prephrittory
Commission of the United Nations".

'°'

The Charter of the United Nations has brought about profouta,
changes in international law, particularly in the law of war. A new
regulation to preserve international peace and security was needed to
prove that technological developments make total war only possible, but
not inevitable. The Charter initiated a new system in this regard,
i.e.,the Collective Security system. (331
It is clear from reviewing the Preamble,( 33 ) and Article 1 (1) of
the Chafter,( 37 ) that Dumbarton Oaks Proposals have been followed in
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making the maintenance of international peace and security the first
purpose of the United Nations, which is not concerned with internal
disorder unless it affects international peace. The order of listing the
Purposes of the United Nations in Article 1," e ' together with the
content of subsequent Charter provisions, gives support to the
conclusion that the maintenance of peace and security takes priority
over other purposes. C39)
According to some writers, the Collective Security system may be
defined as an institutionalized universal or regional system in which
states have agreed by treaty jointly to meet any act of agression or
other illegal use of force resorted to by a Member State of the system.
According to the United Nations Charter, there are two corner-stones of
the Collective Security system, first, the prohibition of the threat or
use of force; and second, the peaceful settlement of international
disputes. Self-defence, whether individual or collective, represents the
main exception from the use of force under the Charter. °' We shall
explain all these points as follows

First!
Force

Trle

Prohibitipn Of The Threat Or Use Of

We may distinguish between the obligation of Member States to
refrain from the threat or use of force; the role of the Security
Council in the prohibition of the threat or use of force; and the role
of the General Assembly in the maintenance of international peace and
security.

The Obligation Of Member — States To Refrain From
The Threat Or Use Of Force
This obligation is contained in Article 2 (4) of the Charter,(41)
which lays down one of the basic Principles of the United Nations. As an
Organization established to maintain international peace and security,
the United Nations' success is obviously dependent on the extent to
which its Members respect this basic Principle, and the extent to which
its organs are effective in discharging their responsibilities to that
end.
. The experience under the League of Nations and the Pact of Paris
that the word "war" used in these instruments is of uncertain meaning,
has led to a great technical progress in the Charter of the United
Nations, as the word "war" has been replaced by the broader and less'
ambiguous phrase "threat or use of force". Actually, this change means
that the Charter goes beyond, and adds to the obligations of these two
instruments. But the Charter, by this Article does not abolish the use
of force completely, as this prohibition, however, qualified
A. by the collective military actions authorized by the Security Council
in accordance with Article 42,c4z)
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B. by the inherent right of individual or collective self-defence in
accordance with Article 51,c43
C. by the enforcement action of regional arrangements or agencies under
the authority of the Security Council in accordance with Article 53
(1), C44 ) and
D. by the approval of Member States to use force against enemystates, 4) in accordance with Article 107.'46'
According to Article 2 (4) the threat or use of force is prohibited
in the "international relations" of the Members of the United Nations,
thus, the use of force by a state for the suppression of internal
disturbances, such as a revolution, is not affected by Article 2 (4).
This conclusion is supported by Article 2 (7) of the Charter.( 47 ' But a
State which had resorted to force against another state could not appeal
to Article 2 (7) to protect itself against the intervention of the
United Nations. The use of force by one state against another is a
matter which is necessarily outside the domestic Jurisdiction of either .
State.
However, the Security Council, according to Goodrich, Hambro and
Simons, may find the situation resulting from the use of force in
internal disturbances constitutes "a threat to the peace" under Article
39, justifying the taking of measures to maintain international peace
and security. We agree with Waldock that in such a case, it hardly seems
that the resort to force by the parent state could be a breach of
Article 2 (4), though it might still be a matter of international
concern calling for investigation by the Council. We find Article 2 (7)
makes no contradiction between the Principle of "domestic jurisdiction"
and the application of enforcement measures under Chapter VII, it
provides in this regard that, "this Principle shall not prejudice the
application of enforcement measure under Chapter VII".
On the other hand, the Principle of self-determination in Article 1
(2)"8 ) has been used to support the claim that force can be used on
behalf of independence movements.
In the actual practice of the United Nations, there has been
extensive discussion but no general agreement among Members regarding
the kind of force referred to in Article 2 (4). One view holds that
"force" means "armed force" and does not include political and economic
pressure. This interpretation is based on the record of discussion at
San Francisco and the other provisions of the Charter. Another view
holds that the Charter does not make a sharp distinction between armed
and other forms of force; and that the use of political and economic
coercion could be a great threat to the political independence of states
as military force.
Among the jurists, such as Oppenheim, Brierly and Waldock, there
seems to be a general agreement that what is meant by "force", is armed
and physical force.
This was the meaning given to it at San Francisco,
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and the Preamble to the Charter states the aim of the United Nations to
be "to ensure, by the acceptance of Principles, and the institution of
methods, that armed force shall not be used, save in the common
interest".
According to this opinion, the dispatch of troops to another state
territory to prevent an unlawful expropriation of the property of
nationals and other acts of similar kind are forbidden by Article 2 (4).
But we do not agree with the opinion of Brierly who justifies the
intervention of troops to save the lives of nationals under imminent
threat of death or serious injury owing to the breakdown of law and
order. His Justification is the sheer necessity of instant action to
save the lives of innocent nationals, whom the local government is
unable or unwilling to protect. This Justification, in our opinion, is
contradictory to the express provision of Article 2 (4). Also, according
to this interpretation of Article 2 (4), armed reprisals is strictly
forbidden, c49 ) while it is permissible for a state to take unilaterally
economic or other reprisals not involving the use of armed force in
retaliation for a breach of international peace by another state.
According to Article 2 (4), the threat or use of force in
international relations is prohibited if it is "against the territorial
integrity or political independence of any state", or "in any manner
inconsistent with the Purposes of the United Nations". The prohibition
of armed force in Article 2 (4) is not limited to its actual use, but
it extends to the threat of armed force. Practically, ft is not easy
to determine, in any particular case, what constitutes a threat. The
threat or use of force may be indirect as well as direct. It may be
indirect in cases such as giving active assistance te, the organization
of civil strife in another state; or encouraging the organization of
armed bands for incursions into the territory of another state. There is
a consensus that such cases are a violation of Article 2 (4).
At San Francisco, there was strong resistance on the part of the
major powers to the inclusion of any references to international law and
justice as criteria for Council action in maintaining peace, and the
proposal to define the meaning of aggression, in Article 39 of the
Charter and elsewhere, was not adopted on the ground that it introduced
an undue element of rigidity in the interpretation of the Charter.
However, the first limiting phrase "against the territorial integrity or
political independence of any state" was inserted in Article 2 (4) in
response to the demand of smaller states who have asked for an
affirmative guarantee of protection against aggression. In the opinion
of some jurists, such as Waldock, Goodrich, Hambro and Simons, the .
result of the insertion was to endanger rather than strengthen the
expression of the negative undertaking to refrain from aggression which
is given by all Members in Article 2 (4). Also, the obligation of the
United Nations' Members is much more limited than that of the League
Members in that while the former are obliged "to respect", they are not
obligated to "preserve as against external agression" the political
independence and the territorial integrity of Members.
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The second limiting phrase "or in any other manner inconsistent
with the Purposes of the United Nations", may exclude, according to
Kunz, armed intervention, armed reprisals, or armed interference for the
protection of nationals abroad. Some writers, such as Stone, hold that
the use of force which is not against the "territorial integrity", or
"political independence" of states, or which is not "inconsistent with
the Purposes of the United Nations" is not prohibited by the Charter;
but we believe that the use of force is prohibited for all Purposes,
except where it is resorted to in accordance with the provisions of the
Charter, i.e., Articles 42, 51, 53 (1), and 107.
Some writers hold that the prohibited threat or use of force, under
Article 2 (4), must be directed by one Member State against another. We
believe that this prohibition extends to include threat or use of force
against groups other than states on condition that this threat or use of
force is not considered a matter "essentially within the domestic
jurisdiction" in accordance with Article 2 (7). Our justification is
that Article 2 (4) includes two limitations, one is that the threat or
use of force is prohibited in international relations if it is "against
the territorial integrity or political independence of any state"; and
the other is that the threat or use of force in any manner inconsistent
with the Purposes of the United Nations", while the first limitation
requires the victim to be a state, this is not necessary under the
second limitation. Also, in the practice of the United Nations, a
substantial number of Member States have held that the use of force is
justified to terminate colonialism and implement the Principle of selfdetermination. In December 20, 1965 the General Assembly issued a
Resolution which recognized the legitimacy of liberation movements for
self-determination and independence.
The threat or use of force in a manner inconsistent with the
Purposes of the United Nations holds the state responsible, and subject
to the application of sanctions provided for in Articles 6, c '0 ) 41,cs"
and 42.(s2)
The judgment of the International Court of Justice of June 27,
1986, in "Military And Paramilitary Activities In And Against Nicargua"
case, considers, as far as the use of force is concerned, that
customary international law is effective and operative as well as the
United Nations Charter, the Court says, "However, so far from:hAving
constituted a marked departure from customary international law whix4
still exists unmodified, the Charter gave expression in this field to
principles already present in customary international law, and that law
has in the subsequent four decades developed under the influence of the
Charter, to such an extent that a number of rules contained in the
Charter acquired a status independent of it. The essential consideration
is that both the Charter and the customary international law flow from a
common fundamental principle outlawing the use of force in international
relations. The differences which may exist between the specific content
of each are not, in the Court's view, such as to cause a judgment
confined to the field of customary international law to be ineffective
or inappropriate, or a judgment not susceptible of compliance or
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execution". ( 6 " Also, the Court refers in that Judgment to the view of
the International Law Commission that "the law of the Charter concernLng
the prohibition of the use of force in itself constitutes a conspicuous
example of a rule in international law having the character of ..;us
cogens" (the International Law Commission Yearbook, 1966-II, p. 247).
In appraising some facts in the light of the Principle of the nonuse of force, the Court, in that Judgment, considers these activitie
- "the laying of mines in Nicaraguan internal or territorial waters;
- certain attacks on Nicaraguan ports, oil installations and a naval
base; "constitutes infringements of the principle of the prohibition of
the use of force, defined earlier, unless they are justified by circumstances which exclude their unlawfulness".' But the Court considers
"that the mere supply of funds to the Contras, while undoubtedly an act
of intervention in the internal affairs of Nicaragua
does not in
itself amount to a use of force". CBS) In that Judgment the Court, by
twelve votes to three, "Decides that the United States of America, by
certain attacks on Nicaragua territory in 1983-1984,has acted, against
the Republic of Nicaragua, in breach of its obligations under customary
international law not to use force against another state".(6
As regards the relationship between intervention and the use of
force, "The Court concludes that acts constituting a breach of the
customary principle of non-intervention will also, if they directly or
indirectly involve the use of force, constitute a Breach of the
principle of non-use of force in international relations". 57 The
Court, by twelve votes to three, "Decides that the United States of
America, by training, arming, equipping, financing and supplying the
Contra forces or otherwise encouraging, supporting and aiding military
and paramilitary activities in and against Nicaragua, has acted, against
the Republic of Nicaragua, in breach of its obligation under customary
international law not to intervene in the affairs of another state".
2, The Role Of The Security Council In The
prohibition Of The Threat Or Use Of Force
Article 24 of the Charter ( 69 ' confers on the Security Council the
primary responsibility for maintaining international peace and security
and expressly lays down that, in discharging this responsibility. the
Council acts on behalf of all Members. Article 25 6 °' requires Members
to accept and carry out decisions of the Council taken in accordance
with the Charter. Under Article 39( 61 ' the Security Council is
responsible for the determination of the existence of a threat to the
peace, breach of the peace, or an act of aggression; and for making
recommendations or taking decisions on measures to maintain or restore
international peace and security.
A Responsibility For Making A Determination

According to Goodrich,Bambro and Simons,the claims of Member States
of the existence of a situation of the nature described in Article 39,
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did not affect the way in which the Council had proceeded to deal with
the question. The sane attitude was followed toward findings by the
General Assembly. It is accepted that such findings are not binding
upon the Council, which must make its own determination as to the nature
of the situation.
According to the same authority, it would appear, from the
Council's discussions, to be generally accepted that a determination of
a breach of peace is less serious than a finding of aggression, in so
far as the positions of the Parties are concerned, but more serious than
a determination of "a threat to the peace" in terms of implications for
further Council action.
It is noted by Wainhouse and others that the Security Council has
only twice, in the Palestine and Korean cases, made the determination
under Article 39 of the existence of a threat to the peace, breach of
peace, or act of aggression which is a necessary preliminary to action
under Articles 40 and 41.

6.

Responsibility For Making Recommendatiops And
Taking Decisions
According to Goodrich, Hambro, and Simons, when the Security
Council makes a determination under Article 39, it may make
"recommendations" in accordance with Article 39, call for "provisional
measures" under Article 40;( 62 ) call upon Members to apply non-military
enforcement measures under Article 41;( 63 ) and/or take such military
action in accordance with Article 42".4 ) as it deems necessary to
maintain or restore peace and security. At San Francisco, it was stated
that the term "recommendation" in this provision had the same meaning as
in the provisions regarding the pacific settlement of disputes; only the
"situation" differed, and the recommendations were not mandatory in
either case.
According to Article 40, the Security Council is authorised to call
for the application of provisional measures before making recommendations or taking decisions under Article 39. As noticed by Goodrich,
Hambro, and Simons, the practice of the Security Council does not
confirm whether the Council may invoke Article 40 without first.making
. determination under Article 39.
Since the Charter does not specifically indicate the kind of
provisional measures the Parties may be called upon to undertake, the
Council has followed a variety of practices in calling for measures that
might be deemed "provisional", such as cease-fires, cessations of
hostilities, withdrawal of troops and para-military personnel, the
conclusions of truces or armistices, and various measures to maintain
such agreements.
Under Article 41, Member States are obligated to carry out whatever
measures the Security Council decides should be "employed to give
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effect to its decisions". As noticed by Goodrich, Hambro, and Simons,
the Charter seeks to enhance the effectiveness of non-military measures
by requiring the United Nations Members to comply with the Council's
decisions on military measures, an obligation that the Members of the
League were not required to assume.
According to Article 42, the Security Council is empowered to take
military enforcement decisions that all Members are obligated to accept
and carry out. In practice, Article 42 has been formally proposed only
during the Suez crisis in 1956, but has never been applied by the
Security Council.
As noticed by Goodrich, Hambro, and Simons, the peace-keeping
forces established by the Council in such situations as the Congo and
Cyprus, were not intended to implement enforcement measures.
3. The Role Of The General Assembly In The
Maintenance Of International Peace And Security'
The General Assembly of the United Nations, under Articles 11 of
the Charter, 466 ) may "consider the general principles of co-operation in
the maintenanace of international peace and security" and make
recommendations in this respect.
' Under Article 12,( 6.7 ' the General Assembly may discuss any dispute
or situation, but not recommend with respect thereto, unless the
Security Council so requests.
Under Article 13, the General Assembly has the 'responsibility to
initiate studies and make recommendations for prompting international
political co-operation encouraging the development and codification of
international law. Among the important matters the Assembly has
considered have been the essential conditions of peace, c69 ) and the
definition of aggression. c7°)
According to Goodrich, Hanthro, and Simons, the General Assembly has
considered itself as having the sane right, as the Security Council, to
determine the existence of a threat to the peace, breach of the peace,
or act of aggression, under Article 39. It has made its findings as a
basis for its own recommendations as to the measures that should be
taken to deal with the situation. Under the Uniting fot" Peace
Resolution, the Assembly asserted its authority to recommend collective
measures in the event of a breach of the peace or act of aggression
whenever the Council failed to exercise its primary responsibility
because of lack of agreement among the permanent Members.
Second: The Peaceful Settlement Of International
Disputes
Article 2 (3) of the Charter c71 ) binds the Member States of the
United Nations to settle their international disputes by peaceful means
in such a manner that international peace and security, and justice are
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not endangered.
At San Francisco, the major Powers accepted an amendment to the
Dumbarton Oaks text providing that adjustment or settlement of
international disputes or situations should be "in conformity with the
principles of international law and justice", although they refused to
accept an amendment requiring that collective measures be ta en in
accordance with international law and justice, on the grounds that this
would tie the hands of the Security Council to an undesirable extent and
that, in any case, the object of collective mea.ures was to prevent or
suppress the use of armed force and not o achieve a settlement.
Also, at San Francisco the majority wished to confer ompulsory
jurisdiction on the International Court of Justice in regard to legal
disputes but yielded to the opposition of the United States and the
Soviet Union. In the opinion of Waldock, this gap in the Char er .ystem
of pacific settlement is to some extent filled by bilateral treaties of
arbitration and multilateral treaties such as the General Act of Geneva,
the Brussels Treaty, and the Pact of Bogota as well as by acceptances of .
the jurisdiction of the Court under the Optional Clause.
Under Article 33,' the obligation to settle disputes by peaceful
means is limited to disputes whi h are "likely to endanger the
maintenan e of international peace and security". Under the sane
Article, the Security Council is authorised to call upon the Parties to
settle their dispute by the peaceful means listed therein, when it deems
necessary. No doubt that "pea eful means" in the Charter excludes resort
to force short of war.
Under Arti le 37 (1), if the parties fail to settle their
dispute by peaceful means, they are bound to submit it to the Security
Council.
Actually, the Security Council, under Chapter VI of the Charter, is
given several powers for the pacific settlement of disputes
A. As mentioned before, the Council, under Article 33 (2 is entitled to
call upon the Parties to settle their dispute by peaceful means, when it
deems necessary.
B. Under Article 34,( 7A ) the Council is authorized to investigate any
dispute, or any situation which might lead to international friction or
give rise to a dispute, in order to determine whether the maintenan e ot.
peace is likely to be endangered.
C. Under Article 36, c7s )
the Council is authorised to recommend
appropriate procedures or methods of adjustment.
D. Under Article 37 (2),( LI the Council is entitled to decide, in the
dispute submitted to it by the Parties, whether to take action under
Article 36 or to recommend terns of settlement.
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E. Under Article 38, 477 ) the Council is authorized to make
recommendations with a view to pacific settlement if all the Parties to
the dispute so request.
On the other hand, under Article 35, 47 °) any dispute, or any
situation of the nature referred to in Article 34, may be brought to the
attention of the Security Council or of the General Assembly, by any
Member of the United Nations, or by a non-Member state if it accepts in
advance, for the purposes of the dispute, the obligations of pacific
settlement provided in the Charter.

Third! Self—Defence
The inherent right of self-defence, as it existed in international
law before the United Nations Charter, was a general right of selfprotection against forcible threat to a state's legal rights.
Article 51 479 ) was not included in the Dumbarton Oaks Proposals,
but was inserted for the purpose of clarifying the position in regard to
collective understanding for mutual self-defence, particularly the Pan
American Treaty known as the Act of Chapultepec. At San Francisco, it
was agreed on the British proposal which omitted any reference to
regional arrangements, emphasized the inherent right of individual or
collective self-defence in case of armed attack in. the event of failure
of the Security Council to act, and provided that measures taken in the
exercise of this right should be immediately reported to the Council and
should not affect in any way its responsibility.

1, The Nature Of The Right Of Self—Defence Under
The Charter
Unlike the League Covenant, the right of self-defence in the United
Nations Charter is recognized to be a necessary exception to the
fundamental Principle in Article 2 (4) that resort to force by an
individual state is illegal without the prior authority of the United
Nations. Therefore, the right of self-defence, under the Charter, is not
a right which is left altogether outside the Collective Security system.
As noticed by Goodrich, Hambro,and Simons, the right of selfdefence, under previous international agreements relating to peace and
security, has more commonly been tacitly reserved. Being an inherent
right, the effect of Article 51 is not to create the right of selfdefence, but explicitly to recognize its existence.
According to the same authority, Article 51, as approved by the San
Francisco Conference, provided the legal basis for special security
arrangements, not necessarily strictly regional in nature, which might
appear necessary if the global security system failed to materialize due
to the lack of agreement of the permanent Members of the Security
Council.
The right of self-defence, under Article 51, has temporary nature,
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nature, since any measures of self-defence must be "immediately reported
to the Security Council". The exercise of this right is expressly made
subject to the judgment and control of the Security Council; and if the
Veto is used to prevent the Council from intervening, the power of
judgment and control can be transferred to the Assembly under the
Uniting For Peace Resolution.
The right of self-defence, under Article 51, has no remedial or
repressive nature in order to enforce legal rights as that of self-help;
the function of self-defence is to preserve or restore the legal status
quo.

2, THe Scope Of The Right Of Self-Defence Under The
Charter
Resulting from the fact that the right of self-defence, under
Article 51, works within the Collective Security system, the individual
state necessarily decides whether or not to use force in self-defence,
but the propriety of its decision is a matter for the United Nations.
States resorting to the right of self-defence are not the ultimate
judges of the justification of their action. Self-defence is an entirely
legal concept, it is subject in any particular case to determination by
a. court of law. According to Greig, it is the responsibility of the
international community as a whole to ensure that the plea of selfdefence is not advanced as an excuse for the illegal use offorce. This
responsibility is implicit in the requirement of Article 51 that
measures taken by Members in the exercise of the right of self-defence
shall be immediately reported to the Security Council.'
According to Valdock, action in self-defence under Article 51,
cannot be barred by the Veto, and cannot be terminated except by the
unanimious Veto of the permanent Members of the Council. He draws the
attention to the case when Veto is used to protect a state which
illegitimately resorted to force in pretended self-defence by preventing
the Council from making pronouncement concerning the illegality of the
resort to force. This difficulty, he continues, has been met by the
Uniting For Peace Resolution, under which the General Assembly, by twothirds vote, has power to make a determination of threats to the peace,
breaches of the peace or acts of aggression.
Some writers concluded, from the practice of the United Nations,
the existence of certain limits on the right of self-defence under
Article 51. First, this Article did not allow for military measures of
self-defence against hostile actions short of armed attack on the
territorial integrity of a state. Second, it was generally accepted that
Article 51 prohibited the use of force as a means of self-help by a
Member State for the enforcement of legal rights, even if resort to
arbitration or judicial settlement was impossible. Thirci, the provision
of the Definition Of Aggression Resolution related to selfdetermination, freedom and independence of peoples forcibly deprived of
that right,and their right to struggle to that end, has been interpreted
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repeatedly to mean that the forcible denial of the right of selfdetermination justifies wars of national liberation as being pursued in
self defence.
Finally, it must be added that other aspects of self-defence which
do not require the use of armed force, are subject to public
international law according to which self-defence is also given an
"imminent attack".
The Conditions Of The
Defence _Under The Charter

Use

Of

The Right

Of Self—

A. The first condition is included in the expression "if an armed
attack occurs". Actually, juristic opinion varies on the interpretation
of this expression, but we may distinguish between two trends

The First Trend
Some writers consider that Article 51 is the exclusive source of
authority to have recourse to self-defence in the sense that "any threat
or use of force" not falling within its terms, must, automatically, be
deemed a violation of Article 2 4).
Brownlie holds the opinion that, in order to give the expression
"if an armed attack occurs" its full meaning, as a requirement of the
prin iple of "effective interpretation", it must be interpreted as
restricting the right of self-defence.
Beckett interpre s "if an armed attack occurs" as'meaning "after an
attack has occurred". According to this opinion any recourse to force in
the face of even the most imminent invasion of a tack is considered
illegitimate.
The Second Trend

In our opinion the first trend is unrealistic, and unable to absorb
the stunning evolution of weapons and their methods of delivery. It
seems there is a substantial impression of the significance of selfdefence in domestic law on the first trend in spite of different
conditions of self-defence in each system of law.
Waldock, one of the representatives of the second trend, criticised
the opinion of Beckett as going beyond the necessary meaning of Article.
51, nor does it seem that at San Francisco there was an intention to cut
down the right of self-defence beyond the doctrine of the Caroline
incident. This doctrine allows recourse to armed force in self-defence,
if there is "an instant and overwhelming necessity of self-defence,
leaving no choice of means, and no moment for deliberation". Thus, in
the opinion of Waldock, if there is convincing evidence not merely of
threat and potential danger, but of an attack being actually mounted,
tlien an armed attack may be said to have begun to occur, though it has
not passed the frontier.
If the United Nations' action, in a dispute
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dangerous to peace, is obstructed, delayed or inadequate and the armed
attack becomes manifestly imminent, then, Valdock continues, it would be
a travesty of the Purposes of the Charter to compel a defending state to
allow its assailant to deliver the first and perhaps fatal blow.
Brierly, another representative of the second trend, adopts the
doctrine of the Caroline incident. Also, Goodrich, Hambro,and Simons are
supporters of the point of view represented by the second trend. They
consider the evolution of atomic and hydrogen bombs and methods of
delivery, as creating the possibility that the initial armed attack will
be decisive, make it highly unlikely that states will wait for such an
attack to occur before exercising the right of self-defence. They
believe that Article 51 retains the "inherent right of self-defence"
independently of other provisions of the Charter in cases of an armed
attack. In cases where there is no armed attack but where, under the
traditional rules of international law, there existed a wider right of
action in self-defence, the right of self-defence, which Article 51
recognises as inherent, still continues to exist, though made subiect ts
restrictions contained in the Charter. lo us, the latter opinion seems
hesitant to accept the interpretation according to the requirements of
the high level technology of weapons, without seeking the support of
traditional rules of international law. Kaplan and Katzenbach believe
that the only serious defect of Article 51 is the limitation to "an
armed attack", a limitation that may be both naive and futile in an
atomic age, or, for small states, in an age of jet planes and fast
tanks. Also Greig, another supporter of the second trend, believes that
it is hardly likely that those who drafted Article 51 would have been
prepared to disregard the lessons of recent history, and to insist that
a state should wait for the aggressor's blow to fall before taking
positive measures for its own protection.
Ye believe that the second trend is more realistic, and responds to
the said evolution in weapons and its methods of delivery. From the very
beginning, the Atomic Energy Commission, in a report to the Security
Council, stated, "In consideration to the problem of violation of the
terms of the treaty or convention, it should also be borne in mind that
a violation might be of so grave a character as to give rise to the
inherent right of self-defence recognized in Article 51 of the Charter
of the United Nations".
B. The second condition is concluded from the Caroline incidept. It
was emphasized that acts of self-defence must be strictly limited to the
needs of defence and may not be converted into reprisals or punitive
sanctions. The use of force in self-defence must approximate in degree
to that employed by the aggressor, that is what is known as the
principle of proportionality.
C. The third condition is concluded from both Article 51 and
Article 2 (4) as complementary to each other. Article 2 (4) sets the
limit for, and itself is limited by the right of self-defence. In other
words,the use of the right of self-defence does not lead to the acquisition by the defendant of areas of the territory of the aggressor, because
this acquisition is considered a violation of Article 2 (4), and also
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contradicts the principle of proportionality. However, Greig considers
the legality of the temporary retention of the territory of
threatening neighbours, is doubtful, and the legality of permanent
incorporation of such territory could not be justified.
4_

THe Collective Self—Defence

Some writers contend that collective self-defence is not the
sane thing as collective defence. In their opinion there are two
requirements for the right to collective self-defence, firstly that
each participating state has an individual right to self-defence; and
secondly that there exists an agreement between the participating
states to exercise their rights collectively. In fact, both two terms,
"collective self-defence" and "collective defence" have the same
meaning. Some writers argue that inasmuch as the term "collective
self-defence" has been inserted in Article 51 of the Charter in order
to bring certain regional agreements into conformity with it, it
should be interpreted to mean that states may act collectively aginst
an armed attack until such time as the Security Council has taken
appropriate action.
Article 51 explicitly recognizes the right of collective selfdefence. According to Goodrich, Rambro, and Simons, this right might
be conceived in principle in two distinct ways, as the right of states
to exercise collectively their individual rights to self-defence; and
as the right of one state to come to the assistance of anotherstate
that is exercising the right to self-defence, not on the basis of
special substantive interest, but rather on the basis of a general
interest in peace and security. This latter understanding of the term
"collective self-defence" is considered by some writers as conforming
to the needs of the international community which is committed to the
prohibition of the use of force, and simultaneously lacks a central
authority for the enforcement of that principle. But, by no means,
Article 51, by itself, has weakened the authority of the Security
Council. This Article is necessary to provide the basis for measures
of self-defence should the Security Council be unable to discharge its
responsibilities because of disagreements among Major Powers.
Because Article 51 does not form part of Chapter VIII which
regulates regional arrangements, Waldock considers the right of selfdefence entirely independent of the existence of a regional
arrangement. Therefore, in his opinion a multilateral treaty for
mutual defence like "the North Atlantic Treaty" creates a collective
system for exercising the right of self-defense.
We believe that by referring to "the inherent right of
individual self-defence", Article 51 has provided a legal basis for a
regional security system. Although any reference to the regional
arrangements was omitted from Article 51 at San Francisco, this
Article was introduced into the Charter primarily to safeguard the
consistency of the Pan-American regional system of mutual defence with
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the new regime for maintaining pea e established by the Charter. As
noted by Greig, collective self-defence and regional security are
closely associated because, politically, at lea.t, a state has a
greater interest in the security of its neighbours than in the
security of some geographically remote state. In the opinion of
Delbruck, states may associate in regional systems of collective selfdefence. He considers organization such as, the North Atlantic Treaty
Organization, the South East Asia Treaty Organization, and the W rsaw
Treaty Organization, as regional organizations. But these
organizations, in his opinion, must be distinguished from the regional
arrangements or agencies formed according to Article 52 of the
Charter. °) While these arrangements or agencies may fulfill tasks
of collective self-defence, they are also intended to function as
collective security systems to maintain or restore peace and security
within their areas such as the Inter-American Treaty Of Reciprocal
Assistance of Rio de Janeiro of 1947. Further, arrangements under
Article 52 fit closely into the United Nations collective security
system, while regional organizations of collective self-defence exist
independently of the United Nations. Some writers, su h as Greig,
consider that Article 51 is of general application because it falls
within Chapter VII of the Charter dealing with threats to the peace,
breaches of the peace, and acts of a gression; whereas Articles 53 and
54(81) fall within Chapter VIII which deals with regional
organizations. The tendency to contrast Article 51 with Articles 53
and 54 was due to that, in practice, the right to act in ollective
self-defence was claimed by regional organizations.' 2 In conclusion, we believe that there is no contradiction between
Article 51 and Articles 52,53 and 54, or in other'words there is no
contradiction between regional arrangements according to Article 52,
and the exercise of the inherent right of collective self-defence
according to Article 51, because the latter is of general application.
The Joint Defen e And Economic Co-operation Treaty between the states
of the Arab League of June 17, 1950 is considered, in our opinion, a
regional arrangement entitled to exercise the right of Collective
self-defence. As noted by Delbruck, the dual character of the InterAmerican Security system as collective defence organization under
Article 51, and a regional arrangement under Article 52 of the Charter
is indicated by the provision that any measure taken by the Member
States are to be reported to the United Nations Security Council under
Article 51 as well as under Article 54. Also, the N rth Ktlantic
Council was actively engaged in the restoration of peace in disputes
such as, the Greek-Turkish conflict in Cyprus of 1974, and the GreekTurkish dispute concerning the right to exploit natural resources in
the Aegean Sea in 1976.
The Extent Of The Right Of Collective Self—Defence
Under The Charter
According to some writers, such as Delbruck, collective selfdefence may be lawfully exercised in favour of non-Member of the
United Nations since Article 2 (6) of the Charter' e'' extends the
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scope of the Charter with respect to its basic Principles such as the
prohibition of the use of force to non-Members. Collective selfdefence in favour of non-Members is, in his opinion, covered by
Article 51. We believe that this opinion cannot be accepted since
Article 51 itself states explicitly that the armed attack occurs
against "a Member of the United Nations". Any interpretation to the
contrary will be against the provision of Article 51. However,
Collective self-defence, in case of armed attack against a non-Member,
may be exercised if there is a treaty of joint defence between this
state and whether, or not, this treaty is concluded as a regional
arrangement according to Article 52.4'34)
The Conditions Of The Use Of The Right Of
Collective Self-Defence Under The Charter
A. The first condition of the use of the right of Collective

self-defence is similar to that of the right of individual selfdefence. According to Goodrich, Hambro, and Simons, it was not
intended by the drafters that this right was limited to the taking of
Collective measures only after an armed attack occurred. The history
of Article 51 conclusively shows that it was intended to provide the basis for advance arrangements for meeting such an attack.
B. Also, the second condition is similar to that of the right of
• individual self-defence. According to Delbruck, Collective selfdefence is strictly bound by the Principle of proportionality. Thus,
as concluded by Greig, the requirement that the action im self-defence
should be proportionate to the rights to be protected and the harm to
be prevented, would certainly prevent a purely punitive action against
the attacking state.
C. Again, the third condition is similar to that of the right of
individual self-defence. According to Delbruck, the right of
collective self-defence must never be exercised beyond the Purpose of
restoring status quo ante" (the state of affairs as it existed before).

III, The Evolution Of The Legality Of War After
The Inception Of The United Na_tiou
Even after the establishment of the United Nations, some writers
take a stand against what is characterised as a legalistic-moralistic
approach to foreign policy.ces)
Morganthau considers legalism one of the four intellectual,
errors of American postwar foreign policy, the other three are
utopianism, sentimentalism and isolationism. Morganthau asserts that
naive distinctions are made between peace-loving and aggressor
nations, and hence between law-abiding and criminal ones, and the
peace-loving nations are necessarily those who defend the existing
legal order against violent change and the aggressor nations are those
who are oblivious of their legal obligations. Thus, it cones about
that the conflict between the two groups, instead of being seen in
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terms of relative power, is conceived in the absolute terms of
"peace, law and order" versus "aggression, crime and anarchy", and the
United Nations becomes a forum for "legalistic exercises" which have
done nothing at all to bring closer to solution the great political
issues outstanding between the contenders on the international scene.
Also, Morgenthau attacks the so-called "pactemania" as an irrational
faith in agreements that do not register existing facts, and observes
that from that iron law of international politics, that legal
obligations must yield to the national interest, no nation has ever been
completely immune.
Kennan argues that the very principle of "one government, one vote",
regardless of physical or political differences between states,
glorifies the concept of national sovereignty and makes it the exclusive
form of participation in international life. Kennan suggests that
instead of making ourselves slaves of the concepts of international law
and morality, we should confine these concepts to the unobtrusive,
almost feminine, function of the gentle civilizer of national selfinterest in which they find their true value. He believes that the
"legalistic approach to international affairs" ignores in general the
international significance of political problems and the deeper sources
of international instability.
. On the other hand we find writers such as Myres McDougal believing
that, it is commonplace wisdom today that progress toward a world
governed by effective law depends in the long run upon i consensus of
peoples. The national way to promote such a world is accordingly, he
suggests, not to deny, but rather to affirm and support, existing moral
perspectives and legal procedures that work toward such consensus.
However, the United Nations, after its inception, evolved
substantially. According to Goodrich and Simons, the United Nations, as
an Organization for the maintenance of international peace and security,
is a system of agreed procedures for the peaceful settlement or
adjustment of disputes and situations, for the use of collective
measures in dealing with threats to or breaches of the peace, and for
the development of arrangements for the regulation of national
armaments.
According to the sane authority, the Purposes and Principles set
forth in Articles 1 and 2 of the Charter have been of fundamental,
importance in the functioning of the United Nations as an Organization
for the maintenance of international peace and security. This was
anticipated by the framers of the Charter, for quite clearly they.
intended that these Purposes and Principles should serve not only as
limitations on the organs and Members of the United Nations, but also as
a basis for developing and expanding the activities of the Organization
and for indicating the general direction and scope of the co-operative
efforts of its Members.( e6 ) With the growing inability of the Security
Council to act, it seemed desirable to make greater use of the General
Assembly, and Articles 1 and 2 of the Charter came into play an
increasingly important role. Articles 10 and 14 provided the basis for
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the development of the role of the General A.sembly in the field of
peace and security, because these Articles empower the A emblf to
discuss questions relating to the Purposes and Principles of the
Organization and to make recommendations on them. Thus, it may be said
that the decline in the importance of the Security Council ha0 ben
paralleled by a marked increase in the importance and influence of tne
General Assembly and the assumption by it of these responsibilitie0 for
the maintenance of international peace and security that the Council had
been expected to discharge. As noticed by Goodrich and Simons, this
shift was probably inevitable in any case, for such had been the
experience of the League of Nations.
Also, according to Goodrich and Simons, the increasing inability of
the Security Council to act led directly to the use of other provision0
of the Charter under which the individual Member States might achieie
their collective security, with the result that since 1947 there ha0
been a proliferation of regional security and collective defence
arrangements. These arrangements have been based for tile most part on
agreements that utilize the right of individual and collective selfdefense that Member States have reserved under Article 51.
After this introduction, we believe that it is not possible to cover
all aspects of the evolution that happened after the inception of the
United Nations, within the boundaries of this thesis, as this needs a
separate study. We shall focus, only, on the following points
1. The Protection Of Cultural Property.
2. The Uniting For Peace Resolution.
3. The Offences A ainst Peace.
4. The Geneva Conventions of 1949 and the Protocols of 1977.
5. The definition of Aggression.
6. The United Nations Forces.
7. International Terrorism.
8. The Prohibition Or Restriction On The Use Of Certain Conventional
Weapons Which May Be Deemed To Be Excessively Injurious Or To
Have Indiscriminate Effects.

1, Ti- e Protection Of Cultutal Property
Prior to1945, provision was made for the special protection of
cultural property in earlier treaties particularly in Article 27 of the
Hague Regulations of 1899 and 1907, c87 ) and Article 5 of the Hague
Convention IX concerning Bombardment By Naval Forces In Time Of War
of 1907. Cee) Both treaties make it the duty of the inhabitants to
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indicate Cultural property by distinctive signs. Further provisions
were included in the Hague Rules Of Aerial Warfare of 1923, in
particular Articles 25, c89 ) and 26.' 9° 3 The Treaty On The Protection Of
Artistic And Scientific Institution And Historic Monuments known as the
"Roerich Pact"( 91 ) signed at Washington on April 15, 1935 and entered
into force on August 26, 1935, was the first treaty specified for the
protection of Cultural Property.
In the period after the establishment of the United Nations, we may
refer to the 1954 Convention, Protocol and Resolutions of the
Intergovernmental Conference On The Protection Of Cultural Property.c92)

Convention For The Protection Of Cultural
Property In The Event Of Armed Conflict Of may 14,
1954_

A

Following the signature of the Roerich Pact by the American States
in 1935, attempts were made to draft a more comprehensive convention for
the protection of monuments and works of art in time of war, In 1939, a
draft convention, elaborated under the auspices of the International
Museums Office of the League of Nations, was presented to governments by
the Netherlands.
Due to the outbreak of the Second World War no further steps could
be taken.
After the war, a new proposal was submitted to UNESCO by the
Netherlands in 1948. The General Conference of UNESCO in 1951 decided
to convene a Committee of government experts to draft a convention.
This Committee met in 1952 and thereafter submitted its drafts to the
General Conference. The revised drafts were then transmitted to
governments for advice.
Fifty Six States represented in the Intergovernmental Conference On
The Protection Of Cultural Property In The Event Of Armed Conflict,
signed the Convention on May 14, 1954, which entered into force on
August 7, 1956.
Article 36 of the Convention determines the relation between . the
Convention and previous Conventions, it provides that
"1. In the relations between Powers which are bound by the
Convention of the Hague Concerning The Laws And Customs Of War On
Land (IV), and Concerning Naval Bombardment In Time Of War (IX),
whether those of July 29, 1899, or those of October 18,1907, and
which are Parties to the present convention, this last Convention
shall be supplementary to the aforementioned Convention (IX) and to
the Regulations annexed to the aforementioned Convention (IV) and
shall substitute for the emblem described in Article of 51 of the
aforementioned Convention (IX) the emblem described in Article 16 of
the present Convention, in cases in which the present Convention and
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the Regulations for its execution provide for the use of this
distinctive emblem.
2. In the relations between Powers which are bound by the Washington
Pact of April 15, 1935, for the Protection Of Artistic And
Scientific Institutions And Of Historic Monuments (Roerich Pact) and
which are Parties to the present Convention, the latter Convention
shall be supplementary to the Roerich Pact and shall substitute for
the distinguishing flag described in Article 3 of the Pact the
emblem defined in Article 16 of the present Convention, in cases in
which the present Convention and the Regulations for its execution
provide for the use of this distinctive emblem."
The Convention comprises forty Articles, and the Regulations for its
execution comprise 21 Article divided into four Chapters.
Article 1 of the Convention defines the "Cultural Property" for the
purposes of the Convention, it provides that
"1. For the purposes of the present Convention, the term "Cultural
Property" shall cover, irrespective of origin or ownership
a. movable or immovable property of great importance to the cultural
heritage of every people, such as monuments of architecture, art or
history, whether religious or secular; archaeological sites; groups
of buildings which as a whole, are of historical or artistic
interest; works of art; manuscripts, books and other objects of
artistic, historical or archaeological interest; as well as
scientific collections and important collections of books or
archives or reproductions of the property defined above;
b. buildings whose main and effective purpose is to preserve or
exhibit the movable Cultural Property defined in sub-paragraph (a)
such as museums, large libraries and depositories of archives, and
refuges intended to shelter, in the event of armed conflict, the
movable Cultural Property defined in sub-paragraph (a);
c. Centres containing a large amount of Cultural Property as defined
in sub-paragraphs (a) and (b), to be known as "Centres Containing
Monuments".
. .
The protection of Cultural Property is specified in Article 2 of the
Convention which provides that
"For the purposes of the present Convention, the protection of
Cultural Property shall comprise the safeguarding of and respect for
such property".
Article 8 of the Convention provides for special protection as
follows
"1. There may be placed under special protection limited number of
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refuges intended to shelter movable Cultural Property in the event
of armed conflict, of centres containing monuments and other
immovable Cultural Property of very great importance, provided that
they
a. are situated at an adequate distance from any large industrial
centre or from any important military objective constituting a
vulnerable point, such as, for example, an aerodrome, broadcasting
station, establishment engaged upon work of national defence, a port
or railway station of relative importance or a main line of
communication;
b. are not used for military purposes.
2. A refuge for movable Cultural Property may also be placed
under special protection, whatever its /acatiaa, if it is a
constructed that, in all probability it will not be damaged by
bombs.

6.Special protection is granted to Cultural Property by its entry in
the "International Register of Cultural Property under Special
Protection". This entry shall only be made, in accordance with the
,provisions of the present Convention and under the conditions
provided for in the Regulations for the execution of the
Convention".
Article 14 of the Convention provides that
"1. Immunity from seizure, placing in prize, or capture shall be
granted to
a. Cultural Property enjoying the protection provided for in Article
13;
b. the means of transport exclusively engaged in the transfer of
such Cultural Property.
2. Nothing in the present Article shall limit the right of visit and
•
search".
The main undertakings of the Parties under the Convention are
Comprised in Articles 3, 4 and 5.
According to Article 3 of the Convention, the Parties undertake to
prepare, in time of peace, for the safeguarding of Cultural
Property."35
According to Article 4 of the Convention, the Parties undertake to
respect Cultural Property in the manner specified in this Article."'"
Article 5 of the Convention specifies the undertakings in case of
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occupation of the whole or part of the territory of another Party.(9s-'
Articles 18 and 19 of the Convention specify the scope of
application of the Convention, the former specifies this scope in the
event of declared war or of any other armed conflict; c96 ) the latter
specifies this scope in the event of an armed conflict not of an
international character.(97)
According to Article 28 of the Convention, the Parties undertake to
take all the necessary steps to prosecute and impose penal or
disciplinary sanction upon persons who commit a breach of the
Convention, it provides that
"The High Contracting Parties undertake to take, within the
framework of their ordinary criminal jurisdiction, all necessary
steps to prosecute and impose penal or disciplinary sanctions upon
those persons, of whatever nationality, who commit or order to be
committed a breach of the present Convention".
According to Article 37 of the Convention, each Party may denounce
the Convention by a notification to the Director-General of the
UNESCO.c'e)

8. Protosol For The Protection Of Cultural Property
In The Event Of Armed Conflict Of May 14, 1954
In view of the difficulties of several governments in adopting
provisions on the restitution of property, it was decided to separate
them from the Convention and to adopt them in the form of a separate
Protocol. Thus, the purpose of the Protocol is to prevent the
exportation of Cultural Property and provide for the restitution of
illegally exported objects.
Forty States signed the Protocol,‘ 993 but other states later acceded
to it. Similar to the Convention, the Protocol was signed on May 14,
1954, and entered into force on August 7, 1965. The Protocol comprises
fifteen paragraphs divided into three sections.
The first five paragraphs comprised in Section I of the Protocol
determine the undertakings of each Contracting Party as follows
"1. Each High Contracting Party undertakes to prevent the.
exportation, from a territory occupied by it during an armed •
conflict, of Cultural Property defined in Article 1 of the
Convention For The Protection Of Cultural Property In The Event Of
Armed Conflict, signed at the Hague on May 14, 1954.
2. Each High Contracting Party undertakes to take into its custody
Cultural Property imported into its territory either directly or
indirectly from any occupied territory. This shall either be
effected automatically upon the importation of the property, or
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failing this, at the request of the authorities of that territory.
3. Each High Contracting Party undertakes to return, at the close
of hostilities, to the competent authorities of the territory
previously occupied, Cultural Property which is in its territory, if
such property has been exported in contravention of the principles
laid down in the first paragraph. Such property shall never be
retained as war reparations.
4. The High Contracting Party whose obligation it was to prevent the
exportation of Cultural Property from the territory occupied by it,
shall pay an indemnity to the holders in good faith of any Cultural
Property which has to be returned in accordance with the preceding
paragraph.
5. The Cultural Property coming from the territall at Utt
Contracting Party and deposited by it in the territory of another
High Contracting Party for the purpose of protecting such property
against the dangers of and armed conflict shall be returned by the
latter, at the end of the hostilities, to the competent authorities
of the territory from which it came".
According to Section III paragraph 13 of the Protocol, each Party
may. denounce the Protocol by a notification to the Director-General of
the UNESCO.c10°'
C. Resolutions Of The Intergovernmental

Conference

On The Protection Of Cultural Property n The Event
Of Armed Conflict Of May 14, 1954
The Conference adopted three Resolutions attached to the Final Act
of the Conference. c
Both of the Final Act and the three Resolutions
have no legal binding force.

'°"

2, The Uniting For Peace Resolution
1950,

A, Analysis

Of November 3

Of The Uniting For Peace Resolutyon

On November 3, 1950, the General Assembly
adopted by an overwhelming vote, 52 to 5,
Resolution A, B,"") and C.C103)

of the United Nations
the Uniting For Peace

Resolution A consists of a Preamble, five paragraphs A, B, C, D, E
and an Annex.

In the Preamble, the General Assembly declare it is "conscious that
failure of the Security Council to discharge its responsibilities on
behalf of all the Member States, particularly those responsibilities
referred to in the two preceding paragraphs, does not relieve Member
States of their obligations or the United Nations of its responsibility
under the Charter to maintain international peace and Security".<104'
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In paragraph A of this Resolution, the General Assembly
N i. Resolves that if the Security Council, because of lack of unanimity
of the Permanent Members, fails to exercise its primary responsibility
for the maintenance of international peace and security in any case
where there appears to be a threat to the peace, breach of the peace, or
act of aggression, the General Assembly shall consider the matter
immediately with a view to making appropriate recommendation to Members
for collective measures, including in the case of a breach of the peace
or act of aggression the use of armed force when necessary, to maintain
or restore international peace and security.
If not in session at the tine, the General Assembly may meet In
emergency special session within twenty-four hours of the request
therefor. Such emergency special session shall be called if requested
by the Security Council;
2. Adopts for this purpose the amendments to its rules of procedure set
forth in the Annex to the present Resolution".
According to paragraph B of the Resolution, a Fourteen Member Peace
Observation Commission of the Assembly was established to observe and
report on any situation of tension likely to endanger international
pence and security, on which the Security Council was not acting. Its
activities, however, were to be under direction of a two-thirds vote of
the Assembly or its Interim Committee; c10B ) and only upon the invitation
or with the consent of any State into whose Territory it would be sent.
Fragraph C of the Resolution, mainly, refers to the recommendation
of the Assembly to the Member States of the United Nations that
"each Member maintain with its national armed forces elements so
trained, organised and equipped that they could promptly be made
available, in accordance with its constitutional process, for
service as a United Nations unit or units, upon recommendation by the
Security Council or General Assembly, without prejudice to the use of
such elements in exercise of the right of individual or collective selfdefence recognized in Article 51 of the Charter".
According to paragraph D of the Resolution, a Fourteen Member
Collective Measures Committee was established to study and report by
September 1, 1951, on methods to maintain and strengthen international
peace and security including the Assembly recommendation to each Member
to maintain elements within national armed forces for service on behalf
of the United Nations, as well as collective self-defence and regional
arrangements under Article 51 and 52 of the Charter.
In paragraph E of the Resolution, the General Assembly declares that
a genuine and lasting peace depends not only upon collective security
measures, but also upon "the observance of all the Principles and
Purposes established in the Charter of the United Nations, upon the
implementation of the Resolutions of the Security Council, the General
Assembly and other principal organs of the United Nations intended to
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achieve the maintenance of international peace and security".
as referred before, comprises the
The Annex to Resolution
amendments to the rules of procedure of the General Assembly.
In analysing the Uniting For Peace Resolution, some writers refer to
the United Nations Charter as it distinguishes several degrees of
danger. The lower degree motivating the application of Chapter VI, is
represented by disputes or situations the continuance of which is likely
to endanger the maintenance of international peace and security
(Articles 33 and 34). There the danger for peace is more remote. On
the contrary, action under Chapter VII takes place only in case of a
threat to the peace, breach of the peace, or act of aggression (Article
39). Chapter VII co-ordinates rather different cases of danger to
peace; on the one hand, cases where there is a great danger to peace,
but the peace is not yet broken; on the other hand, cases where a breach
of the peace has already occurred. Article 39 makes no distinction
between the two groups : in both groups of cases the use of even the
strongest enforcement measures is equally authorized. The Uniting For
Peace Resolution makes a distinction and provides different effects for
each of the two groups. It reserves the use of armed forces only for
those cases where the imminent danger has changed into an actual breach
of peace or act of aggression. In such cases, fighting has already
started and the means to suppress it might have recourse to fighting as
well. On the contrary, where a threat to the peace exists, be it in the
highest degree, but peace is not yet broken, fighting would start by
collective action at a moment when there is perhaps a slight hope of
averting the threat to peace and of preventing fighting from arising out
of a breach of peace or act of aggression.

The Legality Of Ttie Uniting For Peace
Resolution
There are two legal opinions concerning the legality of the Uniting
For Peace Resolution.

The First Opinion
The arguments of the opponents of the Resolution may be summa-rized
as follows
1. It was argued that the Resolution was abandoning one of the
fundamental working Principles of the United Nations which was built up
on the maintenance of peace through the unanimity of the Permanent
Members of the Security Council. The Resolution was therefore inconsistent with the Charter, it meant unlawful amendment of the Charter
contrary to the provisions of Articles 108"° e. ) and 109."°7'
2. It was argued that the Security Council is the organ exclusively
entitled to take action, or at least enforcement action, for the
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This opinion is based upon Article 24 of the

The Second Opinion
We are inclined to favour the second opinion, the arguments of which
are as follows
1. After quoting the expressions used by Article 24 paragraph 1 of the
Charter, Members of the United Nations "Confer on the Security Council
primary responsibility for the maintenance of international peace and
security and agree that... the Security Council acts on their behalf",
Andrassy concluded that, if the Security Council fails to discharge its
duties, then it is quite consistent with the spirit as well as the
letter of the Charter to substitute for that primarily and principally
responsible organ another mechanism which would respond to the task of
preserving peace. The primary responsible organ being unable to act on
behalf of the Members, they proceed to take over the responsibility they
have conferred upon that organ; they propose to work for that task
through a body where they are all represented; and they attempt to
ensure the maintenance of peace by their direct action. By doing so,
the Members exercise a right which they possess under international law,
the right to defend themselves and to assist others against unlawful
aggression.
2. Stone argues that the assumption that the Charter gives the Security
Council a monopoly over peace enforcement, is false. He believes that
the Charter gives to the Council a primary responsibility; and this
implies what is expressed in Article 1 paragraph 1, that the United
Nations as a whole also has some responsibility. The Assembly as the
other principal organ would therefore share this responsibility, albeit
on a secondary level conditional on the failure of
the Security
Council to fulfil its primary responsibility. This inference, which
receives some support from the general functions in relation to
international peace conferred on the Assembly under Articles 10, 11 and
14, would suffice to sustain Assembly recommendations for collective
peace enforcement action, insofar as these were in turn conditional on
the failure of the Security Council to act, whether because of the veto,
or from lack of available armed force.
3. To give some details of the competence of the General Assembly and
the limitations thereof, Article 10( 109 ) entrusts the Assembly with a.
very broad authority. By mere application of Article 10, the General .
Assembly is entitled to deal with all matters which are attributed to
the Security Council as its special task.
Consequently, even the
matters relating to the maintenance of international peace and security
belong to the general sphere of the General Assembly's function.
Article 11( 110 ) is not wide in scope; instead it contains provisions
relating to special powers of the General Assembly in the field of the
maintenance of international peace and security.
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According to Andrassy, Article 11 paragraph 2 has three distinct
stages, the mere discussion of a question, the adopting of a
recommendation, and the necessity of action. The discussion of any
question is by no means restricted. According to Article 11 paragraph
2, the General Assembly shall not make any recommendation with regard to
a dispute or situation while the Security Council is exercising its
functions in respect of such dispute or situation as provided in Article
12. A contrario, Andrassy concludes that the General Assembly is
empowered to make recommendations in respect of any individual case,
dispute or situation, whenever the Security Council is not exercising
its functions in respect of that case. The expression "exercising
functions" does not depend exclusively on the formality that a question
be included in, or deleted from, the agenda of the Security Council. In
addition, it must be ascertained whether the Council is actually dealing
with the question. As a result of the fact that the General Assembly has
no power to take decisions on the enforcement measure the execution of
which would be compulsory for the Members, Andrassy suggests that
whenever collective and obligatory execution of enforcement measure is
needed, the Assembly is directed to refer the matter to the Security
Council as the organ which has the necessary power to issue mandatory
decisions. Therefore, he concludes that the last sentence of Article 11
paragraph 2, does not stipulate a prohibitive restriction, and the
General Assembly is not precluded from discussing and making
recommendations with respect to the cases referred to in that sentence.
Andrassy is also of the opinion that, if the matter is brought again
before the General Assembly, the latter is free to arrive at any
solution it deems necessary, and even recommend an "action" in the
narrowest sense of that term, but it would be only a recommendation, and
not a decision.

3,

The Offences Against Peace And Security

A- The Trial Of War.Criminals
Before the end of the Second World War, the Allied Powers decided to
proceed against war criminals, and consequently the three principal
Powers who participated in the Moscow Declaration of October 30, 1943,
reaffirming their determination to bring war criminals to trial, divided
all war crimes into two groups. Those offences which could be looalized
were to be tried by the countries in whose territories or against whose nationals the alleged crimes had been committed. Crimes which could not
be so localized were to be tried by inter-Allied court.
According to Stone, the principal Tribunals which dealt with the
cases of war criminals, apart from the main Nuremberg and Tokyo
Tribunals and from the ordinary municipal criminal courts which tried
those charged with treason, were as follows
a. The Special American Tribunals, operating at Nuremberg; and the
French Courts, functioning at Rastatt near Baden-Baden, were set up
under the Allied Control Council Law No. 10 promulgated for Germany
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in December, 1945. No British or Soviet Tribunals were set up under
this law.
b. The American Military Tribunals established by the Judge
Advocate's Department of the United States Army, operating in the
American zone of Germany, and in the Far East, including the
Philippines.
c. The British Military Tribunals operating under Royal Warrant in
the British zone of Germany.
d. The Military or Special Civil Tribunals of Allied or ex-Occupied
States functioning both in Europe and in the far East and South
Pacific, such as Australian War Crimes Courts , sat from 1945 to
1951 in Darwin.
By an Agreement on August 8, 1945, the United Kingdom, the United
States, France and the Soviet Union established an International
Military Tribunal at Nuremberg, consisting under the annexed Charter of
one Judge appointed by each Power, with procedure and form of appeals
from sentence therein defined, as only an appeal from the sentence was
allowed, to the Allied Council in Berlin.
According to Article 6 paragraphs a, b and c, the jurisdiction of
the Tribunal covers the following classes of crimes
a. Crimes against the peace, defined as meaning the planning,
preparation, invitation or waging of war of aggression, or a war in
violation of international treaties, etc., or participation in a
plan or conspiracy for accomplishment of any of the foregoing.
b. War crimes, namely, violations of the laws and customs of war,
which it was stated "shall include but not be limited to murder,
ill-treatment or deportation to slave labour, or for any other
purpose,of civilian population of or in occupied territory,murder or
ill-treatment of prisoners on the seas, killing of hostages, plunder
of private or public property, wanton destruction of cities, towns,
or villages, or devastation not Justified by military necessity".
c. Crimes against humanity, defined as "Murder, extermination,
enslavement, deportation and other inhuman acts committed against
any civilian population, before or during the war, or persecutron on
political, racial or religious grounds in execution of or in
connection with any crime within the Jurisdiction of the Tribunal,
whether or not in violation of the domestic law of the country where
perpetrated".
The trials, convictions and punishments under all the counts of the
Nuremberg Charter have a technically sound legal basis in the powers of
the Victor States over the defeated German State and its soldiers,
ministers, and nationals, that state having unconditionally surrendered;
and as to the court for violations of war-law stricto sensu, it was also
legally well based on the traditional right of each belligerent to try
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violators,regardless of nationality,in its own tribunals. Two objections
have been raised against these proceedings. The first is that as to
some of the counts, they violated the maxim nulla poena sine legec12)
by virtue of the fact that the acts in question were not criminal
when committed. The second is that the Charter also violated the maxim
nulla poena sine lege, insofar as it deprived the accused of the plea of
superior orders which was available when the acts were committed.""'
Another Charter, which proclaimed at Tokyo on January 19, 1946,
established the International Military Tribunal For The Trial Of the
Major War Criminals Of The Far East.
However, the General Assembly of the United Nations adopted on
December 11, 1946, the Resolution 95 (I)( 114 ) affirming the principles
of international law recognized by the Charter of the Nuremberg
Tribunal. In this Resolution, the General Assembly, "takes note of an
Agreement for the establishment of an International Military Tribunal
for the prosecution and punishment of the major war triminals of the
Europe Axis signed in London on August 8, 1945, and of the charter
annexed thereto, and of the fact that similar principles have been
adopted in the Charter of International Military Tribunal for the trial
of the major war criminals in the Far East, proclaimed at Tokyo on
January 19, 1946; therefore, affirms the principles of international
law recognized by the Charter of the Nuremberg Tribunal".
The General Assembly approved, on 1968, the Convention On The NonApplication Of Statutory Limitations To War Crimes And Ctimes Against
Humanity.
The General Assembly on October 24, 1970 also adopted the Resolution
2625 (XXV) a Declaration on Principles Of International Law Concerning
Friendly Relations And Co-Operation Among States In Accordance With The
Charter Of The United Nations. Among the principles comprised in the
Resolution, "the principle that States shall refrain in their
international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any
other manner inconsistent with the Purposes of the United Nations.
Under this principle, the General Assembly proclaims that
"every State has the duty to refrain in its international relations from
the threat or use of force against the territorial integrity . or
political independence of any State, or in any other manner inconsistent
with the Purposes of the United Nations. Such a threat or use of force
constitutes a violation of international law and the Charter of the
United Nations and shall never be employed as a means of settling
international issues.
A war of aggression constitutes a crime against the peace, for which
there is responsibility under international law.
In accordance with the Purposes and Principles of the United
Nations, States have the duty to refrain from propaganda for wars of
aggression".

-368-

THE LE.CIALITV Olr WAR IN AL

AL .ILAMIYA AND INTERNATIONAL LAW

e-;14APTFRII

orIF PART II

Moreover, the General Assembly on December 15, 1970, adopted the
Resolution 2712 (XXV) On War Criminals.' 1 In this Resolu ion, the
General Assembly
"1. Draws attention to the fact that many war criminals and persons
who have committed crimes against humanity are continuing to take
refuge in the territories of certain States and are enjoying
protection;
2. Calls up n all States to take measures, in accordance with
recognized principles of international law, to arrest such persons
and extradite them to the distinction must be made at all times
between persons actively taking part in the hostilities and civilian
populations.

8. The provision of international relief to civilian populations is
in conformity with the humanitarian Principles of the Charter of the
United Nations, the Universal Declaration Of Human Rights and other
international instruments in the field of human rights
The Offences Against

Peace And

Security

The General Assembly of the United Nations instructed the
International Law Commission to prepare a "general codification of
Offences against the peace and security of mankind" on the basis of "the
principles of international law recognized in the Charter of the
Nuremberg Tribunal and in the Judgment of the Tribunal".(1'6'
After examining a preliminary report at its meeting in 1950, the
Commission studied at its meeting in 1951 a second report prepared in
the light of observations made by the governments and the "Draft Code Of
Offences Against The Peace And Security Of Mankind" was adopted. As
noted by Fenwick, the Commission limited the scope of "offences against
the peace and security of mankind" to offences which contained a
political element, thus excluding such offences as piracy, traffic in
dangerous drugs, and others of a like character. The Commission further
decided to deal with the criminal responsibility of individuals only,
recalling in that connection the judgment of the Nuremberg Tribunal
which declared that crimes against international law were "committed by
men, not by abstract entities, and only by punishing individuals who
commit crimes can the provisions of international law be enforced".
On December, 1978, the Sixth Committee of the United Nations General
Assembly resumed work on the Draft Code Of Offences Against The Peace
And Security Of Mankind.
C. The Convention On The Prevention And Punishment
Of The Crime Of Genocide Of December 9 4 /948
In December 11, 1946, the General Assembly of the United Nations
adopted the Resolution 96 (I) by which it declared that Genocide is a
crime under international law, contrary to the spirit and aims of the
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United Nations and condemned by the civilized world. On December 9,
1948, the General Assembly, adopted the Resolution 260 (III) A, B and C.
By Resolution A, the General Assembly adopted the Convention on the
Prevention And Punishment Of The Crime Of Genocide.( 117 ) By Resolution
B, the General Assembly invited the International Law Commission to
study the desirability of establishing an international judicial organ
for the trial of persons charged with Genocide or other crimes.(" 8 ) By
Resolution C, the General Assembly recommended that Parties to the
Convention which administer dependent territories should take such
measures as are necessary and feasible to enable the provisions of the
Convention to be extended to those territories as soon as possible.119)
Article 10 of the Convention states that it shall bear the date of
December 9, 1948; and according to Article 11 paragraph 1, it shall be
open until December 31, 1949, for signature on behalf of any Member of
the United Nations and of any non-Member State to which an invitation to
sign has been addressed by the General Assembly. Article 13 paragraph 2
states that it shall cone into force on the ninetieth day following the
date of deposit of the twentieth instrument of ratification or
accession. The Convention cane into force on January 12, 1951."20)
The prohibition of Genocide can be regarded as a principal of
customary international law. Article 1 of the Convention 12 " confirms
that Genocide, whether committed in time of war or peace, is a crime
under international law.
The Convention defines Genocide in Article 2. AcCording to some
writers, the term "homicide" relates to the destruction of individual
human being; while the term "Genocide" relates exclusively to the
destruction of individual human being. Genocide, as defined in the
Convention, includes acts other than killing, and it must always be
accompanied by the intent to partially or completely destroy a
particular group. Article 2 of the Convention provides that
"In the present Convention, Genocide means any of the following acts
committed with the intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such
a. Killing members of the group;
b. Causing serious bodily or mental harm to members of the

gOup;

c. Deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in
part;
d. Imposing measures intended to prevent births within the group".

Article 3 of the Convention defines punishable acts as including not
only the crime of Genocide itself, but also conspiracy, incitement,
attempts, and complicity in relation to crimes; it provides that
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"The following acts shall be punishable
a.

Genocide;

b. Conspiracy to commit Genocide;
c. Direct and public incitement to commit Genocide;
d. Attempts to commit Genocide;
e.

Complicity in Genocide".

According to Article 5 of the Convention, "The Contracting Parties
undertake to enact, in accordance with their respective constitutions,
the necessary legislation to give effect to the provisions of the
present Convention, in particular, to promise effective penalties for
persons guilty of Genocide or any of the other acts enumerated in
Article 3".
We may conclude from Articles 4 and 6 of the Convention, the
following rules
a. There is no distinction between rulers, public officials or
private individuals as far as the responsible individuals are
concerned. (122)
b. Persons charged with acts under the Convention shall be tried by
a domestic competent tribunal or by an international penal
tribunal."23)
c. Acts covered by the Convention shall not be considered as
political crimes for the purpose of extradition.(124)
Articles 14"-' 5 )and 15 12
denunciation and its expiry.

determine the duration of the Convention,

0.

Domestic Acts Punish Offences Against Peace And
Violation Of International Law
Some states promulgated domestic Acts for the punishment of offences
against peace and violation of international law. In this regard, it
may be referred to Acts of the Czechoslovak Republic, Federative
People's Republic of Yugoslavia and the Soviet Union.

The Czechoslovak Republic promulgated the "Act On The Protection Of
Peace" of December 20, 1950. Section 1 of the Act provides that
"1. Any person who attempts to disturb the peaceful communion of
nations by inciting in any way whatsoever to war, by propagating war
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or otherwise supporting war propaganda, shall commit a criminal act
against peace.
2. The offender shall be punished by deprivation of liberty for a
term of from one year to ten years; the offender shall be punished
by deprivation of liberty for a term from ten to twenty-five year
if he commits the act .pecified in sub-section 1
a.

as a member of a conspiracy,

b.

to a considerable extent, or

c.

if there exists any other aggravating circumstance".

The Criminal Code of the Federative People's Republic of Yuboslavia
was promulgated by edict of the Presidium of the National Assembly No.
332 of March 2, 1951. Chapter Eleven of this Code entitled "Criminal
Offences Against Humanity And International Law" comprises ex en.ive
Articles (124-134) that punish several crimes against pea e and the
violation of international law.
The punishment of Genocide is comprised in Article 124 which
provide. that
"Whoever, with intent to exterminate, completely or- partially, a
national, ethnical, racial or religious group commits homicides or
inflicts grievous bodily injuries, or gravely ruins physical or
mental health of members of such groups, or forcefully displaces the
population, or places such a group under the conditions of life
leading to complete or partial extermination of the group, or
applies measures calculated to prevent propagation of members of
such a group, shall be punished by imprisonment for not less than
five years or by death".
Article 132 of the Code relating to the punishment of destruction of
cultural and historical monuments, provides that
"Whoever in violation of the provisions of international law in time
of war or armed conflict orders or carries out destruction Of
cultural and historical monuments and buildings or institutions
devoted to science, arts, education and humanitarian purposes, shall
be punished by detention or by imprisonment".
The punishment of war crime may be categorized as follows
1. War Crimes against civil population (Article 125); and
2. War Crime against wounded, sick and shipwrecked persons, or
medical personnel (Article 126); unlawful killing or wounding of
enemy (Article 129);and if a crime committed against a parliamentary
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in violation of international law in time of war (Article 130).
3. War crimes against prisoners of war (Article 127); cruel
treatment of wounded and sick persons and prisoners of war (Article
131); and misuse of Red Cross sign (Article 133).
4. Organizing a group for commission of criminal offences under
Articles 124-127, or inciting other persons to create such groups,
or preparing their organization (Article 128); the confiscation of
property as a complementary punishment may be applied by the court
(Article 134).
On March 12, 1951, the Union of Soviet
Socialist Republics
promulgated the "Peace Defence Act"; it provides that
"The Supreme Soviet of the Union of Soviet Socialist Republics resolves:
1. That war propaganda, in whatever form conducted undermines the
cause of peace, creates the danger of a new war and is therefore a
grave crime against humanity.
2. The persons guilty of war propaganda shall be committed for trial
as major criminals".

4. The Four Geneva Conventions Of August 12, 1949,
And Protocols Of December 12, 1977
The Geneva conventions and the beginning of the Red Cross Societies
find its genesis in a small booklet entitled "A Memory Of
Solferino"" 27> written by Henri Dunant which was published in 1862. In
this booklet,Dunant's two main proposals were the conclusion of
arrangements between the warring parties in order to promote aid for the
wounded and sick; and secondly the creation of voluntary association in
each country in order to care for the wounded without distinction of
nationality. His ideas were the inspiration of a long evolution in this
field started in 1864.

The Swiss Federal Council invited Seventy States to a Dipliaatic
Conference at Geneva, which was held from April 21 to August 12, 1949.
The purpose of the Conference attended by the representatives of Sixtyfour States, was the revision of
1. The 1929 Geneva Convention For The Relief Of Wounded And
Sick In Armies In The Field.
2. The 1907 Hague Convention X for the Adaptation To Maritime
Warfare Of The Principles of the 1906 Geneva Convention.
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3. The 1929 Geneva Convention Relative To The Treatment Of The
Of war.
Prisoners
In addition, the Conference was to establish
4. A Convention for the Protection Of Civilian Persons In Time Of
War.
The following four Conventions were signed at Geneva on August 12,
1949
1. The Geneva Convention For The Amelioration Of The Condition Of
The Wounded And Sick In The Field. (Convention I)
2. The Geneva Convention For The Amelioration Of The
Condition Of Wounded, Sick And Shipwrecked Members Of Armed Forces
At Sea. (Convention II)
3. The Geneva Convention Relative To The Treatment Of Prisoners Of
War. (Convention III)
4. The Geneva Convention Relative To The Protection Of Civilian
Persons In Time Of War. (Convention IV)
These four Conventions entered into force on October 21, 1950. They have
been supplemented by the following two Protocols
1. The Protocol Additional To The Geneva Conventions of August 12,
1949, And Relating To The Protection Of Victims Of International
Armed Conflicts. (Protocol I)
2. The Protocol Additional To The Geneva Convention Of August 12,
1949, And Relating To The Protection Of Victims Of Non-International
Armed Conflicts. (Protocol II)
Protocols I and II were signed on December 12, 1977; and entered into
force on December 1978.2

A, aeneral
The Four Conventz_ons
1. The four Conventions are linked not only by certain general
principles, but more specifically by certain common Articles. Such
common Articles are found among the general provisions at the beginning
of each Convention, among the provisions relating to the execution of
each Convention, and in the concluding procedural provisions.
2. The following are common principles of the conventions
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a. The Conventions are applicable in full in all conflicts between
States Parties to the Conventions.cis
b. In the case of armed conflict not of an international character
occurring in the territory of one of the S ate. Parties to the
Conventions, certain essential principles shall be observed as a
minimum. "'O'

c. The following are prohibited at all times and in all places, the
taking of hostag s, execution without regular trial, torture and all
cruel and degrading treatment. "'
d Reprisals on persons protected by the Conven ion are
forbidden." 2
e. No one may renounce or be forced to renounce the protec ion
accorded to him by the Convention. '
f. Protected p rs ns must at all times be able to have resort o a
Protecting Power (the neutral state responsible for safeg arding
their interests), and to the International Committee Of The Red
Cross, or any other qualified humanitarian agency. "4)
g. Women are to be treated with all consideration due to their sex.
They are also to be protected against rape and any form of indecent
assault." s)
The Two Additional Protocols

1. Seeking a protec ion for liberation mo ements, Protocol I
extends the scope of application to armed conflicts in which peoples are
fighting against colonial domination, alien occupation or against racis
regimes in the exercise of their right to self-determination. By so
doing, as noted by Bar-Yaacov, the drafters of Protocol I have, in
effect, excluded its application in the very conflicts that they h d in
mind. No state would agree to apply the Protocol by virtue of Article 1
(4), because that would mean admitting that it suppresses by means of
colonial domination, alien oc upation, or a racist regime, the right of
a particular people to self-determination.
Bar-Yaacov also raises a
question regarding the application of Protocol I
o part'cula
conflicts, that is, who is to determine whe her a cer am n móireMent
possesses the necessary qualifications warranting the ex ension of the
Protocol to its struggle.
In his opinion, the Diplomatic Conference.
failed to provide guidance on this issue.
According to some writers, a war of national liberation is defined
as an armed conflict in which a people or a nation, lacking stateh od,
but organized within the framework of a national liberation movement,
struggle for independence so as to achieve self-determination.
Within the United Nations a clear tendency of the majority of
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Members has been to restrict the notion of such wars to traditional
colonial situations and to apply the principle of sovereignty once a
non-white anti-colonial regime has been established on the territory of
a former colony. This is evidenced by the United Nations General
Assembly Resolution 1514 (XV) of December 14, 1960, On The Granting Of
Independence To Colonial Countries And Peoples; and Resolution 2625
(XXV) of October 24, 1970, Declaration On Principles Of International
Law Concerning Friendly Relations And Co-Operation Among States In
Accordance With The Charter Of The United Nations. In the latter
Resolution, the General Assembly proclaimed certain principles
comprising, inter alia, the principle of equal rights and selfdetermination of peoples. Under this principle "the territory of a
colony or other Ion-Self Governing Territory has, under the Charter, a
status separate and distinct from the territory of the state
administering it; and such separate and distinct status under the
Charter shall exist until the people of the colony or Non-Self-Governing
Territory have exercised their right to self-determination in accordance
with the Charter, and particularly its Purposes and Principles".
2. In Protocol II, the definition of a non-international conflict is
more restricted, Article 1 provides that
"1. This Protocol, which develops and supplements Article 3 common to
the Geneva Conventions of 12 August 1949 without modifying its existing
conditions of application, shall apply to all armed conflicts which are
not covered by Article 1 of the Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims
of International Armed Conflicts (Protocol I) and which take place in
the territory of a High Contracting Party between its armed forces and
dissident armed forces or other organized armed groups which, under
responsible command, exercise such control over a part of its territory
as to enable them to carry out sustained and concerted military
operations and to implement this Protocol.
2. This Protocol shall not apply to situations of international
disturbances and tensions, such as riots, isolated and sporadic acts of
violence and other acts of similar nature, as not being armed
conflicts".
On the other hand, the provisions applicable to it are
extensive."7)

B. The Geneva Conventions 1 and II
The Geneva Convention I For The Amelioration Of The Condition Of
Wounded And Sick In Armed Forces In the Field of August 12, 1949, was
preceded by several other international agreements on this subject,
those of 1864,"'38 ' 1906," 39 ) and 1929. C140)
The Geneva Convention II For The Amelioration Of The Condition Of
The Wounded, Sick And Shipwrecked Members Of Armed Forces At Sea of
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August 12, 1949, was also preceded by several other international
agreements on this subject, those of 1899, c141 ' and 19o7.(14-,,
The two Geneva Conventions I and II of August 12, 1949, contain so
many repetitions of each other's provisions that they can easily be
treated together as follows
1. The wounded and sick of armed forces must be respected and protected
in all circumstances. There must be no attempt on their lives or
violence on their persons. They must be aided and cared for." 4 ') The
shipwrecked shall be similarly treated. C144)
2. Belligerents must treat the wounded, sick or shipwrecked members of
enemy forces taken prisoner as they do their own. Cl4S)
3. The dead must be collected and their bodies protected against
robbery. 14 Bodies must be identified before burial and death
confirmed, if possible by medical examination."
4. Everything which serves for the care of the wounded and sick shall,
in their interest, be respected and protected, namely, personnel, •
establishments, vehicles, and medical supplies belonging to the Military
Medical Services, the National Red Cross or other Relief Societies; and
shall be indicated by the emblem of the Red Cross on a white ground.
Medical and religious personnel includes
a. persons responsible for the care and transport of the wounded and
sick, and for the prevention of disease (doctors, orderlies,
nurses and stretcher-bearers);
b. the administrative staff of medical establishments and units;
c. Chaplains.clas"
5. Medical and religious personnel shall wear an armlet with a Red
Cross, and carry an identity card. clAs ) They may bear arms for
their own defence and that of the wounded."6°)
6. If medical and religious personnel fall into enemy hands, they shall
be allowed to continue their duties towards the wounded and sick.c's
Personnel whose retention is not indispensable to the care of prisoners
shall be repatriated. c1E2 ' Those retained shall not be considered
as prisoners of war and shall have wide facilities for their work.c1s)
7. Civilians may not be prevented from giving care and shelter to the,
wounded and sick, whoever they may be and shall not be penalized for
doing so; they must on the contrary be aided in this work.c's4'
8. Medical units and establishments shall include all building or
permanent installations (hospitals, stores, etc.), or mobile units
(ambulances, field hospitals, tents, open-air installations, etc.) used
exclusively in collecting and caring for the wounded and sick.clss)

- 37'7-

Ti-E LEGALITY OF WAR IN AL si-IARI'A AL Ift.LAMIYA AND INTERNATIONAL LAW
rz op- PAR. T rr

9. Medical units and establishments may not be attacked or damaged, or
prevented from operating even if, for the moment, they do not contain
either wounded or sick. " 5 ' The sane shall apply to medi al veh'cle.,
ambulances, lorries and trucks, hospital ships, lifeboats, m di al
aircraft, etc."71
10. Medical equipment (stretcher, medical and surgical appliances and
instruments, medical supplies, dre.sings, etc.) must never be destroyed,
but must be left at the disposal of the medical personnel, wherever they
my be."55
11. The emblem of Red Cross ' a ) on a white ground,symbol of aid o the
wounded and sick, shall be used to designate buildings, staff, and
material entitled to protection. It may not be otherwise employed and
must at all tines be s rupulously respected."

C._ The Geneva Convention III
The Geneva Convention III Relative To The Treatment Of Prison rs Of
War of August 12, 1949, was preceded by several other international
instruments on this su ect, hose of 1874, 16.1 1899 and 1907, 1
and
1929.c

1. The Status Of The Prisoners Of War
a. Members of the rued forces and assimilated personnel ' who fall
into enemy hands shall become Prisoners of War." 5 They shall then
be in the power of the enemy State, but n t of the individuals or troops
who have captured them.
b. Prisoners of War are entitled in all cir umstances to h mane
treatment and to respect for their persons and their honour.
c. Prisoners of War shall all be treated alike, privileged treatment may
be accorded only on grounds of health, sex, age, military rank or
professional qualifications.
d. Prisoners of War, if questioned, are bound to give their name, first
names and age, rank and army number. They may not be compelled to give
other information," 9
e. Prisoners of War shall be entitled to retain their effects ad
articles of personal use. The enemy may impound their military
equipment, except articles of clothing and feedi g utensils. Sums of.
money and valuables may not be taken from them except against receipt,
and must be handed back at the time of relea e '
f. Prisoners of War shall in general be subject to the discipline and
the military code of the Capturing State (or the Detaining Power).'"
For security reasons their liberty may be restricted, but they may not
be imprisoned unless for breaches of the law. ' 2) Before sentence,
they must have the possibility of stating their case."
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The Conditions Of Captivity

a. The Detaining Power shall supply Prisoners of War, free of
charge, with adequate food and clothing, provide them with quarters not
inferior to those of its own troops, and give them the medical care
their state of health demands.174)
b. Prisoners of War, with the exception of officers, may be obliged
to work. They shall receive pay; working conditions shall be equal to
those of nationals of the Detaining Power. They may not be compelled to
do military work, nor work which is dangerous, unhealthy, or
degrading."75)
c. When taken prisoner, they shall be enabled to advise their next
of kin and the Central Prisoners of War Information Agency (The
International Committee Of The Red Cross). Also, they may correspond
regularly with their relatives, receive relief, and be attended by
ministers of their own religion.176'
d. Prisoners of War shall be entitled to elect spokesman (Prisoners'
Representative), who shall act for them with the authorities of the
Detaining Power and with welfare organizations assisting them."77)
e. Prisoners of War shall have the right to address complaints and
reqbests to representatives of the Protecting Power who are authorized,

as are Delegates of The International Committee Of The Red Cross, to
visit the camps, and talk with them either directly or through their
representatives."78)
f. The text of the Convention must be posted up in each camp, so
that prisoners may at all times ascertain their rights and duties."79)
3. The Repatriation Of The Prisoners Of War
a. Prisoners of War certified seriously ill or wounded shall be
repatriated, but may not afterwards take up active military duties.(190)
b. At the end of active hostilities, prisoners must be released and
repatriated without delay.cle"

Q. The Geneva Convention IV
•

As noted by some writers, in the early codification of the laws of
war, international agreements were primarily concerned with the
treatment of combatants rather than civilians. The 1864 Geneva'
Convention II and 1907 Hague Convention IV make express reference to
civilians primarily in respect of the occupation of territory by enemy
armed forces.
The 1929 Geneva Diplomatic Conference merely recommended that a
study must be made with a view to the conclusion of a Convention on the
Protection of Civilians.
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In 1939, the Swiss Government transmitted to the States a Draft
Convention on the Protection of Civilians, prepared by The International
Committee Of The Red Cross, as a basis for a Diplomatic Conference which
the Swiss Government planned to convene in early 1940. The outbreak of
the Second World War intervened, and the process of drafting an
agreement only resumed after the war.
The Geneva Convention IV Relative To The Protection Of Civilian
Persons In Time Of War of August 12, 1949, is not regarded a.
introducing specifically new ideas to international law on the subject.
A Civilian, in the conception of the Convention, is defined a. a
person who does not belong to the armed forces and takes no part in
hostilities, Civilians may never be attacked, they shall be respected,
protected,and at all times humanely treated. 182 ) They shall be entitled
at all times to correspond with their relatives."89'
The Convention deals especially with civilians in enemy hands, and
distinguishes two categories, civilians in enemy territory, and
population of occupied territory. C184)
1. The Civilians In Enemy

Territory

Unless security reasons forbid it, civilians in enemy territory must
be . allowed to leave. 189 ' If they do not leave or are retained, they
shall be treated in the sane way as aliens in general." 88 ) , If security
reasons make their internment imperative, they shall have the right to
appeal, and to have their case impartially reviewed." 7'

2

Tpe Population Of Occupied

Territory

a. The Civilian Population shall, so far as possible be enabled to
The Occupying Power shall be responsible for
continue as usual." 8
the maintenance of public order."89'
b. Deportations and transfers of population shall, in general, be
prohibited." 90 ' Every compulsory enlisting of manpower shall be subject
to strict regulation. Persons under eighteen years of age are entirely
excepted, and enlisted workers may not be forced to do labour which
would make them participate in military operations." 91Pillage and
unnecessary destruction of property are forbidden."' 2 )
c.
The Occupying Power shall be responsible for the welfare of
children," 99 " the maintenance of the medical and health services, ' 4
and the feeding of the population." 98 It shall allow the entry of
relief consignments, and facilitate their transport, 19') In general,
the authorities, administration, and public and private institutions
shall continue to function."97'
d. The Occupying Power has the right to defend itself against acts
hostile to its administration and to members of its armed forces. It
may introduce special laws in this connection." 98 ) It may try
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accused persons before its own tribunals, but no sentence may be
pronounced without regular trial."'"' It may, for imperative security
reasons, intern certain persons.( 200 All these measures are, however
governed by explicit provisions and subject to the supervision of the
Protecting Power.(2°"
3.
Common Rights Of The Civilians In Enemy
Territory And The Inhabitants Of Occupied Territory
a. They are in all circumstances entitled to respect for their persons,
their honour, family rights , religious convictions and practices, and
their manners and customs, They shall at all times be humanely
treated; ' 2°2 ' no coercion shall be exercised against them. ( 2°' Women
shall be especially protected against any attack on their honour, and,
in particular, against rape and any form of indecent assault. C2")
b. They shall have the right of free resort to the Protecting Power, The
International Committee Of The Red Cross and the National Red Cross of
the Country where they may be.( 2° E 'The representatives of the Protecting
Power and of the International Committee shall be able to visit them
freely.(206)
c. The enemy Government shall be responsible for the treatment accorded
to them by its officials or military personnel."")
d. Should they be interned - a measure which cannot be taken as a form
of punishment - they shall be entitled to treatment which shall, in
general, and taking into account the fact that they are civilians, be
analogous to that of Prisoners of War.42(18)

E, Protocol Additional
Protocol Additional I to the Geneva Convention of August 12, 1949,
and Relating To The Protection Of Victims Of International Armed
Conflicts (Protocol I) of December 12, 1977, embodied certain matters,
we shall refer to some of them.
1. The conditions which the guerrilla or other volunteer corps have to
meet have been minimized. The Protocol modifys the requirements of
distinctive emblem and carrying arms openly. C209) The Protocol's
provisions relating to guerillas are an important development in the-law
governing military occupation as well as armed conflict generally.
2. The status of a Combatant or Prisoner of War has been completely
denied to mercenaries. C20)
3. The Protocol I extends the use of the emblem for civilian purposes.
Now all civilian medical and some religious personnel, together with
medical materials and medical transports including the single medical
vehicle may be provided with the distinctive sign. (211)
4. Protocol I extends and elaborates the pr ovisions of general
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protection of the population. Civilian medical units, civilian medical
and religious personnel, doctors, all types of medical vehicles are
protected. <2 ) Medical aircraft are also specifically included.(212)
The protection of women and children has also been extended. c2',4:,

Protocol Additional
Article 3 of the four Geneva Convention of 1949, as referred before,
binds the Parties to observe a limited number of fundamental
humanitarian principles in "armed conflict not of an international
character". Experience demonstrated the inadequacy of this common
Article. It does not provide any definitive codification of the laws of
war for non-international armed conflict, as it only extends certain
fundamental humanitarian protection to non-combatants. Also, this
Article is so general and incomplete that it cannot be regarded as an
adequate guide for the conduct of belligerents in such conflicts.

Protocol Additional to the Geneva Conventions of August 12, 1949, .
and Relating To The Protection Of Victims Of Non-International Armed
Conflicts (Protocol II) of December 12, 1977, constitutes a modest
progress in this regard.

1. A non-international conflict is defined, for the first tine, as a
conflict which takes place between the armed forces of a state and
dissident armed forces which, under responsible command, exercise such
control over a part of the territory of the state concerned as to enable
them to carry out sustained and concerted military operations and to
implement the Protocol." 15 ) The requirement of control of a part of a
territory is the decisive criterion.
2. The persons who do not take part in hostilities are protected against
violence to life and health, against torture and the taking of hostages,
and acts of terrorism, pillage and slavery. The protection of children
is regulated in detail.216)
3. Protocol II draws up guiding rules for penal prosecution, which
should ensure a procedure that is legally unobjectionable."")
4. Part III of Protocol II is specified to the protection of the ,
wounded, sick and shipwrecked, c213° including the protection of persons
carrying out medical duties. C29
5. Part IV of Protocol II is specified to the protection of Civilian
Population, C220] including the protection of the objects indispensable
to Civilian Population such as foodstuffs and drinking and irrigation
water supplies;" 2 " cultural objects and places of worship;( 22 ) and
the prohibition of forced displacements of civilians.c223'1
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5, The Definition Of Aggression

A. The Historical Evolution
The word "aggression" employed as a term of international politics
and propaganda since earliest history, and the efforts to limit the use
of force are as old as the history of armed conflict. Some writes refer
that at least 400 years before Christ, the Chinese philosopher Mb Ti
urged that international aggression be abandoned and that wars be
outlawed as the greatest of all crimes.
During the period of the League of Nations, the question of
aggression was discussed in connection with the interpretation of the
League Covenant Clauses concerning the prevention of war and the
application of sanctions, and in connection with several disputes,
particularly the Greco-Bulgarian frontier (1926), Manchuria (1931), and
Ethiopia (1935).
The United Nations Charter does not define aggression, Article 39 of
the Charter provides only that
"The Security Council shall determine the existence of any threat to the
peace, breach of the peace, or act of aggression and shall make
recommendations, or decide what measures shall be taken in accordance
with Articles 41 and 42, to maintain or restore international peace and
security".
Under the Charter, the problem of maintaining international peace
and security is outside the domestic jurisdiction of any state because
of the general principle provided for in Article 2 paragraph 4 of the
Charter that "all Members shall refrain in their international relations
from the threat or use of force against the territorial integrity or
political independence of any state, or in any other manner inconsistent
with the Purposes of the United Nations".
The Charter of the International Military Tribunal did not attempt a
definition, nor did the Tribunal's judgment advance the matter.
The question of the definition of aggression was raised in the
United Nations in 1950, when the Soviet Union submitted to the General
Assembly a Draft Resolution containing a list of acts to be considered
as aggression. The Assembly referred the proposal to the InternaXinnal
Law Commission which, though it did not agree on a definition, included
aggression among the offences set out in its Draft Code of Offences
against the Peace and the Security of Mankind. The Assembly, in 1954 and.
again in 1957, decided to put off action on the Draft Code pending a
decision on the definition of aggression.
In 1952, the General Assembly set-up a 15-Member Committee to
formulate a Draft definition of aggression on Draft statements of the
notion of aggression.
Another special Committee, established in 1954,
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reported to the General Assembly without having adopted a definition.
In 1957, the General Assembly set up a third Committee to stu y the
comments of Member States on the matter "for the purpose of determining
when it shall be appropriate for the Gen ral Assembly to consider again
the question of defining aggre.sion."24
In 1967, the Soviet Union proposed an item for the agenda of the
General Assembly entitled "Need to expedite the drafting of a definition
of aggression in the light of the present situation".After consideration
of the item in the Assembly Plenary and in the Six (Legal) Committee,
the Resolution establishing the Spe ial Committee on the qu stion of
defining a gression was adop ed." )
The General Assembly requested the 35-Me ber Committee to consider
all a pects of the que tion.
After six annual sessions since it first met in 1968, the Caroni tee,
when it resumed work in 1974, found that it had a number of is.ues to be
resolved before the final approval of the text of the eight Articles in
the Draft definition of aggression. In its Seventh Session, on April
12, 1974, the Committee approved by consens s the final v rsion of t e
Draft definition and submitted it with its report to the eneral
Assembly for fina adoption
The report of the Special Committee, which contained the Draft
definition, was taken up by the General Assembly at its Twenty-Ninth
Session, which opene on September 17, 1974, and was referred to the
General Assembly's Sixth (Legal) Committee. The. Sixth Committee
considered the report nd the text of the definition at 18 meetings held
between October 8 and November 22, 1974. The majority of the Sixth
Committee Members noted with satisfaction that the Spe ial Committee had
succeeded after many ye rs of work in elaborating a definition of
aggression on which a consensus had been reac ed.
On December 14,
1974, the General Assembly adopted without vote the Resolution 3314
(XXIX) to which the definition of aggression was annexed.

The United Nations Definition Of

Aggression

To explain the definition of aggression adop ed b th General
Assembly, it would be of importance to discu s in brief the main schools
of thought concerning this definition.
1. The Enumerative School
This school, led by the Soviet Union, seeks an exhaustive list
specifying each individual form of aggression. The Soviet Union had the
sane attitude in its proposal to the League Disarmament Committee in
1933. The basic principle of this school is that the first to strike is
the aggressor irrespective of the policies and intentions of the two
Parties when the first blow was struck.
Enumerative definition was
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opposed as being calculated to tie the hands of the Security Council or
the General Assembly with disastrous results in the event of an
unforeseen case of aggression.
2.

The General Definition School

This school, led by France, considers a general formula for
aggression to be both possible and desirable. The formula would simply
state the basic elements in the concept of aggression.
3.

The Neo-Definition School

This school, led by Greece, the United Kingdom and the United
States, considers that no definition, general or enumerative will
exhaust all possible manifestations of aggression. It maintains that
aggression like fraud and negligence, is a "natural" concept which
involves mixed questions of law and fact, and that variations in the
facts of aggression are inexhaustible. According to this school, the
elements in the concept of aggression are also partly subjective.

The General Assembly Resolution 3314 (XXIX) Of
December 14, 1974
the operative part of the Resolution, the General Assembly,
"calls the attention of the Security Council to the definition of
aggression as set out below, and recommends that it 'should, as
appropriate, take account of that definition as guidance in determining,
in accordance with the Charter, the existence of an act of aggression".
Article 1 of the definition annexed to the Assembly Resolution
contains a generic definition of aggression, it provides that
"Aggression is the use of armed force by a State against the
sovereignty, territorial integrity or political independence of another
State, or in any other manner inconsistent with the Charter of the
United Nations, as set out in this definition.
Explanatory note : In this definition the term "State"
a. is used without prejudice to questions of recognition or to whether . a
State is a Member of the United Nations;
b. includes the concept of "group of states" where appropriate".
The definition makes no reference to the "threat of force" mentioned
in Article 2 paragraph 4 of the Charter. It limits aggression to the
"use of armed force"; other forms of coercion, such as economic or
political, where deliberately omitted.
The meaning of "force" as suggested by Rosalyn Higgins excludes, at
least, low-level non-military coercion. In this context "low-level"means
coercion enough to limit the freedom of action of the state against
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which it is directed, but not enough adversely to affect its national
security.
As regards aggression Professor Higgins states that "certainly it is
arguable that aggression (which, being a narrower term than "breach of
the peace" or "threat to the peace", implies a very high degree of
coercion) can take place without any use of force, and must be
considered, even where the methods are solely economic in nature, as too
major to be a mere "illegality" - that to say, a "tort".
Professor Higgins believes that there are strong grounds for arguing
that the term "use of force" must be taken to cover ideological and
diplomatic methods when these are employed in very high degree and aimed
at impairing the territorial integrity or political independence of a
state - though these latter words, as they appear in Article 2 paragraph
4 of the Charter, are governed by the phrase "threat or use of force".
The use of force by States, according to Higgins, can be passive as
well as active, can be indirect as well as direct, thus the arming of
rebel groups in another State, or the refusal to forbid the training of
rebels against another government on one's own territory, or the failure
to restrain volunteers from fighting in another State, are all forms of
aggression commonly termed "indirect aggression" - and from a functional
point of view are a use of force.
As noted by Higgins, there are two main elements of force, the first
is the method of coercion-military, economic, diplomatic or ideological;
and the second is the degree of coercion involved.
However, although the definition adopted by the General Assembly
limits aggression to the use of "armed force", the Security Council has
sufficient latitude to include other forms if it sees fit.
The explanatory note showed that it was intended to cover divided
territories such as Germany, Korea and China.
Article 3 of the definition follows the enumerative school, it
provides that
"Any of the following acts, regardless of a declaration of war, shall,
subject to and in accordance with the provisions of Article 2, qualify
as an act of aggression
a. The invasion or attack by the armed forces of a State of the
territory of another State, or any military occupation, however
temporary, resulting from such invasion or attack, or any annexation
by the use of force of the territory of another State or part
thereof;
b. Bombardment by the armed forces of a State against the territory
of another State or the use of any weapons by a State against the
territory of another State;
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c. The blockade of the ports or coasts of a State by the armed
forces of another State;
d. An attack by the armed forces of a State on the land, sea or air
forces, or marine and air fleets of another State;
e. The use of armed forces of one State which are within the
territory of another State with the agreement of the receiving
State, in contravention of the conditions provided for in the
agreement or any extension of their presence in such territory
beyond the termination of the agreement;
f. The action of a State in allowing its territory, which it has
placed at the disposal of another State, to be used by that other
State for perpetrating an act of aggression against a third State;
g. The sending by or on behalf of a State of armed bands, groups,
irregulars or mercenaries, which carry out acts of armed force
against another State of such gravity as to amount to the acts
listed above, or its substantial involvement therein".
In the report of the Special Committee on the question of defining
aggression, the explanatory note concerning this Article 3 stipulated
that the expression "any weapons" in sub-paragraph b was used without
making a distinction between conventional weapons, weapons of mass
destruction and any other kind of weapon.
With regard to sub-paragraph c of Article 3, a number of States in
the Sixth Committee stated that the concept of blockade described there
should be extended to the unjustified denial to land-locked States of
access to and from the sea. The problem of the land-locked State when
it was denied the right of free access to the sea, the consequences were
the sane as for the blockade of a port, and amounted to an aggression.
In connection with sub-paragraph g of Article 3, the attitude of
several States, including the Soviet Union, in the Sixth Committee was
that this sub-paragraph could in no way prejudice the exercise of the
right to self-determination, nor the right of other State to provide
support to peoples struggling for their freedom and independence.c
The Canadian representative in the Committee expressed the opinion
that Article 3 (g) represented an attempt to outlaw one aspect of the
serious problem of terrorism which starkly confronted the international
community.
In the opinion of Israel's representative in the Sixth Committee,
Article 3 was particularly weak with regard to indirect aggression and
terrorism. Indirect aggression, he said, was one of the most dangerous
and provocative forms that naked aggression could assume; the failure
of the text to deal with indirect aggression was a serious omission.
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Article 4 of the definition confirms that the prohibitions listed in
Article 3 were not exhaustive, it provides that
"The acts enumerated above are not exhaustive and the Security
Council may determine that other acts constitute aggression under
the provisions of the Charter.
Article 5 of the definition provides that
"1. No consideration of whatever nature, whether political,
economic, military or otherwise, may serve as a justification for
aggression.
2. A war of aggression is a crime against international peace.
Aggression gives rise to international responsibility.
3. No territorial acquisition or special advantage resulting from
aggression is or shall be recognized as lawful".

In the opinion of some States, including Algeria, Czechoslovakia and
Spain, Article 5 drew an artificial distinction between aggression and
wars of aggression. On the other hand, other States including the
United Kingdom and the United States, thought this Article unexceptionable: In their view, the first sentence of the second paragraph
reflected principles embodied in the Nuremberg Charter and repeated in
the Declaration on Friendly Relations, and the second sentence of that
paragraph states a proposition, not in the context of criminal law, with
which all Members could agree.

In analysing the attitude of States relating the legal status of the
definition of aggression, some writers distinguish between the following
attitudes.
1. Some States contend that it is nothing more than a recommendation
and the Security Council is free to decide for itself what weight,
if any, it will give to it. They argue that only the Charter can
bind the Council and that seeking to bind it by any other instrument
would be a violation of the Charter.
2. Other States maintain that the Security Council is bound to
accept the definition of aggression as an authoritative and binding
interpretation of a part of international law.
3. All States have agreed that only the Security Council can render
a final decision on whether or not aggression has taken place and
what the legitimate response should be. Since the Security Council
is a political and not a judicial body, it may be expected that its
decision will be based primarily upon political rather than legal
considerations.
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The United Nations Forces

At the beginning, it was not our intention to refer to peace-keeping
operations for observation and fact-finding under the United Nations
such as "United Nations Military Observer Group In India And Pakistan"
(UNMOGIP), "United Nations Military Observer Group In Yemen" (UNYOM),
and "United Nations Observer Group In Lebanon" (UNOGIL); but we shall
refer only to the United Nations forces. C228)
Both the Security Council, c229 ) and the General Assembly,( 23c" have
certain responsibilities and competences concerning the maintenance and
restoration of international peace and security, thus, armed forces may
be created to act under the authority of the United Nations for this
purpose. All members of the United Nations are obliged, by Article 2 (5)
of the Charter to give the United Nations every assistance in any action
it takes in accordance with the Charter, and to refrain from giving
assistance to any State against which the United Nations is taking
preventive or enforcement action. Lord McNair and Watts( 23 " believe
that this obligation may be reinforced by specific decisions of the
Security Council which would impose obligations on Member States under
Articles 25, ' 232 )and 49 (233) of the Charter. As examples of the armed
forces created by the authority of the United Nations, UNFICYP was
created by the Security Council, and UNEF was created by the General
Assembly under the "Uniting For Peace" Resolution. The distinction
between the forces acting under the United Nations authority, and armed
forces of states is that the action of the former is undertaken for the
collective enforcement of the basic instrument of . organized
international society, and not to secure the interests of an individual
state.
According to McNair and Watts, an armed conflict between the armed
forces of a state and those of the United Nations would not amount to a
war within the meaning of any definition with regards war as a
relationship between states. It is hardly appropriate to apply the
technical concept of war to action taken on behalf of the general
community of states acting in pursuance of the general international
interest. We believe that the laws of war (Jus in bello) are applied to
conflicts involving forces acting under the authority of the United
Nations although this conflict is not considered war in the technical
sense. This opinion finds its Justification in the humanitarian nature
of these laws.
. In this regard, it must be recalled that Article 41 of the United
Nations Charter which provides for non-military enforcement action, and
Article 42 of the Charter which provides for military enforcement •
action.
Article 42 is closely connected with Article 43 of
the
Charter,( 234 ) which aims at facilitating action by the Security Council
by the undertaking of the Member States to make available to it, in
accordance with a special agreement or agreements, armed forces,
assistance and facilities. According to Akehurst, it would be wholly
alien to the purpose of Article 43 to argue that the absence of
agreements under this Article should prevent action by the Security
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Council. Bowett adopts the same opinion as he believes that the absence
of agreements under Article 43 would not prevent Member States from
agreeing ad hoc, and in relation to a particular situation, to place
forces at the disposal of the Council.
Article 99 of the Charter, c2 - 5 which provides for the power of
the Secretary-General to bring natters to the attention of the United
Nations organs, is consideredimportant. Akehurst notes that this Article
throws the light on the general nature of the Secretary General's
functions, who is not only a mere servant of the political organs, but
is expected to take political initiatives of his own. This Western
interpretation has been opposed by the Soviet Union, who has tried to
minimise the power of the Secretariat.
Again, it must be referred to the Uniting for Peace Resolution of
November 3, 1950, under which, if the Security Council fails in its
primary responsibility for maintaining international peace and security,
the General Assembly shall consider the matter immediately with a view
to making recommendations for collective measures, including the use of
armed force where necessary; and it recommends to Members to maintain
contingents in their armed forces which should be made available for
service as a United Nations unit.
In the following, we shall refer to the United Nations forces
constituted in certain occasions. As for the case of Korea, c2 we
agree with Akehurst on his opinion that it is doubtful whether the
forces in Korea, which flew the United Nations flag, constituted a
United Nations force, :because all the decisions concerning the
operations of the forces were taken by the U.S.A. and the commander took
his orders from the U.S.A.; the decision to dismiss the original
Commander, General MacArthur, and to replace him by a new Commander was
taken unilaterally by the U.S.A. Moreover, when the fighting ended and
a Conference net at Geneva in 1954 to try to reunify Korea, the "Allied
side" at the Conference did not consist of representatives of the United
Nations, but of representatives of the individual States which had sent
forces to Korea.
A

The United Nations Emergency Force (UNEF)

After the invasion of Egypt on October 29, 1956, by the troops of
the United Kingdom, France and Israel, the Security Council, on October
31, failed to adopt a Resolution proposing measures for the cessatign_of
the military action against Egypt, because the United Kingdom and France
had voted against it. The procedure comprised in the Uniting for Peace
Resolution to invite the General Assembly, if not in session, to meet .
within 24 hours in the event of a breach of peace or act of aggression, .
such procedure was followed and the Suez question was referred to the
General Assembly.
On November 5, 1956, the General Assembly set up a "United Nations
Emergency Force" to secure and supervise the cessation of hostilities.
After the withdrawal of the three States troops from the Egyptian
territory, the United Nations Emergency Force was sent to patrol the
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Israeli-Egyptian armistice line. The General Assembly appointed the
Commander of the Force, and authorized the Secretary-General to enact
regulations setting out the rights and duties of soldiers serving in it.
The force was founded on the principle of consent for the following
reasons
1. No State was obliged to provide a contingent unless it consented to
do so.
2. The force could not enter the Egyptian territory without Egypt's
consent, while Israel refused that. Thus, when the United Arab Republic
(Egypt) requested, on May 18, 1967, the withdrawal of the Force, it
ceased operating from May 19 following the Secretary General's agreeing
to withdraw the Force, without reference to the General Assembly, As
Bowett pointed out, such decision, on legal grounds, is extremely
difficult to justify.
It may be argued that the legal basis for the creation of the Force
is in Article 22 of the Charter which provides that
"The General Assembly may establish such subsidiary organs as it deems
necessary for the performance of its functions".

O. United Nations Force In The Congo (ONUC)
On June 30, 1960, Belgium granted independence, reluctantly, to
Congo (now Zaire), because it did not want to leave the-copper-rich
colony. Before leaving, Belgium had fanned intertribal and interstate
rivalry.
President, Kasavubu, and Prime Minister Lumumba, tried to
dominate each other. The balancing factor was Mobutu who was then
Commander in Chief of the armed forces. Belgium had also sponsored
Tshombe, Chief Minister of Copper-rich Katanga Province, to secede from
Congo. Belgium, which had retained military bases in Congo, deployed
its military forces on the plea of protecting the lives of Europeans.
The Congolese government appealed to the United Nations for military
assistance against "Belgian aggression".
On July 14, 1960, the Security Council adopted a Resolution to
provide the local government with military assistance and asked the
Belgian government to withdraw its forces from Congo. The SecretaryGeneral announced that he would interpret this Resolution as authorizing
him to create a Force modelled on the "United Nations Emergency Force".
This Resolution was reaffirmed by the Security Council Resolution of
July 22, 1960, with a request to States not to do anything which could
threaten the territorial integrity or political independence of the
State. On August 9, 1960, the Security Council by its third Resolution
called upon Belgium to withdraw from Katanga which had accelerated its
secession demand with active Belgian support.
The Force, which was constituted according to the Security Council
Resolution of July 14, 1960, was originally intended to fight only in
order to defend itself, but it was subsequently authorized to fight in
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other circumstances as well, in order to preserve its freedom of
'movement throughout the whole of Congo (including Katanga), in order to
prevent civil war, and in order to expel foreign mercenaries. Finally,
the Force found itself engaged in extensive military operations against
the secessionist movement in Katanga.
The Soviet Union considered that the constitution of the Force was
illegal for some reasons including, inter alia, the Force was virtually
under the control of the Secretary-General, instead of being under the
control of the Security Council, as it ought to have been. Akehurst
suggests that the creation of the Force constituted "provisional
measures" within the meaning of Article 40 of the Charter.

C. The United Nations Force In Cyprus (UNFICYP)
In 1963, the war broke out between the Greek and Turkish communities
in Cyprus. The British troops arrived with the consent of all the
interested parties, to keep the peace between the two communities, a
matter which the British felt to be a very hard task, and they asked the
United Nations to send a peace-keeping force.
On March 4, 1964, the Security Council, unanimously, adopted a
Resolution to set up a United Nations Force for the purpose of
preventing a recurrence of fighting between the two communities in
Cyprus. The Secretary General established the composition and size of
the Force, and the Commander was also to be appointed by him, The Force
was set up for three months period to be extended for successive periods
of three or six months upon the request of the Secretary General.
According to the instructions of the Secretary-General, the Force
had to fight only in self-defence. It is to be noted that various
international bodies have addressed the application of the laws of war
to United Nations forces. The United Nations itself is not a Party to
any international agreements on the laws of war.
Moreover, these
agreements do not express or provide for the applications of the laws of
war by United Nations Forces. However, the 1954 Hague Intergovernmental Conference adopted a Resolution recommending that the
United Nations ensure the application of the Convention by United
Nations forces involved in military action. The International Committee
of the Red Cross has frequently also raised with the United Nations the
issue of the application of the laws of war to United Nations Forces -On
September 3, 1971, the Institute of International Law adopted, at its
5511,. Session held in Zaghreb, a Resolution On Conditions Of Application
Of Humanitarian Rules Of Armed Conflict To Hostilities In Which United
Nations Forces May Be Engaged. (297)
Article 2 of this Resolution provides that
"The humanitarian rules of the law of armed conflict apply to the United
Nations as of right, and they must be complied with in all circumstances
by United Nations Forces which are engaged in hostilities".
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The rules referred to in the preceding paragraph include in
particular
a. the rules pertaining to the conduct of hostilities in general and
especially those prohibiting the use or some uses of certain weapons,
those concerning the means of injuring the other Party, and those
relating to the distinction between military and non-military
objectives;
b. the rules contained in the Geneva Conventions of August 12, 1949;
c. the rules which aim at protecting civilian persons and property".
Article 7 of the Resolution, ( 238 ' provides for reparation to be made
for injuries caused to the United Nations Forces in violation of the
humanitarian rules or armed conflict. At the same time Article 8 of the
Resolution, c239 provides for the liability for damage which may be
caused by its Forces in violation of the same rules.
As regards the legal basis of the Security Council Resolution of
March 4, 1964, relating to the United Nations Force in Cyprus, it was
said that it is based on Chapter VI of the Charter rather than Chapter
VII. This was concluded from the Preamble of this resolution which
provides that "the present situation with regard to Cyprus is likely to
threaten international peace and security, which echoes the language of
Chapter VI as in Article 33 which refers to a "dispute... likely to
endanger the maintenance of international peace and security". Chapter
VII of the Charter deals with actual "threat to the peace, breach of
peace, or act of aggression".

D.

(UNEF)

The Second United Nations Emergency Force

On October 6, 1973, Egypt and Syria launched attacks against
"Israel" which was celebrating the festival of the so-called Yum Kippur.
On October 22, 1973, the Security Council adopted the Resolution 338
(XXVIII) by which it "calls upon all Parties to the present fighting to
cease all firing and terminate all military activity immediately not
later than 12 hours after the moment of the adoption of this decision,
in the positions they now occupy". On October 25, 1973, the Security
Council adopted the Resolution 340 (XXVIII) by which it set up anew
United Nations Emergency Force(UNEF) to supervise ceasefire.
- On January 18, 1974 and September 1, 1975, Egypt and Israel
concluded two agreements for the disengagement of their forces. These •
agreements provided that the United Nations Emergency Force should
occupy a buffer zone between the Egyptian and Israeli forces, and should
carry out periodic inspections to ensure that Egypt and Israel were
complying with the terms of the disengagement agreement.
The Force,
which was set up originally for six months, was authorized to fight only
in order to defend itself.
The legal basis of the Security Council Resolution 340 of October
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25, 1973, according to Akehurst, is Article 40 of the Charter, or
alternatively Chapter VI.
The Security Council set up a Disengagement Observer Force (UNDOF),
to practice the sane functions of the United Nations Emergency Force
established in 1973, as far as the Syrian Israeli disengagement
agreement of May 1974, is concerned.

E. The Role Of The United Nations Forces Undey The
Egyp t ian Israeli Peace Treaty Of March 26, 1979
The Egyptian Israeli Peace Treaty was signed at Washington D.C. on
March 26, 1979, and entered into force on April 1, 1979. According to
Article 4 paragraph 1 Of the Treaty, the Parties agree, on the basis of
reciprocity, to establish security arrangements including limited force
zones in Egyptian and Israeli territory, United Nations Forces and
Observers c240.' and other security arrangements agreed by the Parties.
According to Article 4 paragraph 2 of the Treaty, the Parties agree
to the stationing of United Nations personnel in areas described in
Annex I. Article 6 paragraph 1 of this Annex provides that
"1. The Parties will request the United Nations to provide Forces and
Observers to supervise the implementation of this Annex and employ their
best efforts to prevent any violation of its terms". According to the
same Article 6, the functions of the United Nations Forces and Observers
are, mainly, periodic verification of the implementation of the
provisions of Annex I to the peace Treaty; and ensuring the freedom of
navigation through the Strait of Tiran in accordance with Article 5 of
the Peace Treaty.
We state before that the stationing of the United Nations Forces in
the territory of certain State is subject to the principle of consent;
but Article 4 paragraph 2 of the Peace Treaty contradicts this principle
as it provides that "the Parties agree not to request withdrawal of the
united Nations personnel and that these personnel will not be removed
unless such removal is approved by the Security Council of the United
Nations, with the affirmative vote of the five Permanent Members, unless
the Parties otherwise agree".
In fact, this sub-Article is considered a limitation on the Egyptian
sovereignty represented in the following three aspects
1. The Parties agree not to request the withdrawal of the United Nations
personnel, while the continuity of these personnel in fulfilling their
functions must be subject to the consent of the State, otherwise the
United Nations Forces and Observers will be considered a coercion Forces
which is beyond the purposes of the Peace Treaty.
2. The removal of the United Nations personnel must be approved by the
Security Council with the affirmative vote of the five Permanent
Members. This matter is another limitation on the Egyptian sovereignty,
it is enough that any Permanent Member of the Security Council uses his
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not beyond expectation.
3. The two Parties to the Peace Treaty agree to the contrary for the
removal of the United Nations personnel- is the third limitation. It is
not possible that Israel will agree to this removal. Even if this
matter is possible, it is not accepted to make a matter of sovereignty
of one State - the stationing of foreign forces in its territory subject to the will of another State.
For these reasons we believe that Article 4 paragraph 2 of the
Egyptian Israeli Peace Treaty is null and void.

7. International. Terrorism
The history of terrorism has been closely linked to the history of
violence. The necessity of violence in history is determined by the
existence of contradiction which are impossible to resolve through a
compromise arrangement between the exponents of these contradictions,
states, classes, or individuals. Terror is used as a method of violence,
while terrorism is the application of this method through individual
terrorist acts.
As noticed by Jenkins," 4 " terrorism appears to have increased
markedly in the past few years. Political and criminal extremists in
various parts of the world have attacked passengers in air line
terminals and railway stations; planted bombs in government buildings,
the offices of multinational corporations, pubs and theatres; hijacked
airliners and ships, even ferryboats in Singapore; held hundreds of
passengers hostage; seized embassies; and kidnapped government
officials, diplomats and business executives.
An act of terrorism can be practised both in peace and in wartime.
According to Blishchenko and Zhdanov, an act of terrorism, in
peacetime, can be committed by the authorities of a State in respect of
some of its citizens with a view to intimidating them or suppressing the
opposition, or as part of the policy of racial discrimination, racial
superiority, or as acts of Genocide. As to wartime, international law
already provides for a series of standards - such as the four Geneva
Conventions of August 12, 1949 - to govern the prohibition . And
punishment of an act of terrorism with regard to Prisoners oi War,
civilians, combatants and non-combatants who will have stopped
participating in hostilities even in the event of a conflict of other
than international character; guerillas and militia squads whose status
while in captivity is held to be equivalent to that of War Prisoners
coming from standing armies, as well as in respect of cultural property
ensuring an armed conflict. In other words, acts of terrorism in
wartime cone within the framework of Jus in bello and denote the
practices which appear to be uselessly cruel or odious, and are
eventually interpreted as war crimes, crimes against humanity or
infringement of humanitarian law.
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In the opinion of Blishchenko and Zhdanov, an international element
- in international terrorism - should be taken to mean the commission of
an act of terrorism
1. on the territory of one or several foreign nations or on the
territory that does not come under the jurisdiction of any State;
2. by a foreign citizen or subject, or in complicity with a foreign
citizen or subject;
3. in respect of a foreign citizen or property of a foreign physical
or legal person or state;
According to the same writers, an act of terrorism shall cone under
international law if the action committed by a physical person includes:
1. violent action : an attempted or committed attack, seizure,
kidnapping, inflection of bodily harm, murder or action creating a
threat in relation of official representatives or members of their
families in their area of political, economic, technical, civilian,
trade and cultural relations between subjects of international law;
2. seizure, damaging or destruction of property essential for the
conduct of political, economic, technical, trade, and cultural
'relations between States as well as means, equipment or structures
used in air, water, rail and motor transport, if those actions
comprised an international element.
Wilkinson holds that international law has granted legal status to
terrorists and legalised their terrorist activities by the official
recognition of the United Nations attitude to liberation organizations
in action against racist regimes.' 242 ) In fact,this opinion mixes up the
concept of terrorism and activities of national liberation movements.
The wave of terrorism- which has swept across the world in recent
years has led to an international concern to fight against terrorism. On
the European level, the Conference On Security And Co-Operation In
Europe, which was held in Madrid in 1981 - succeeded in reaching an
Agreement On Principles Of The Fight Against Acts Of International
Terrorism. On the universal level, in 1972, the General Assembly of the
United Nations discussed the issue of "International Terrorise.
We shall discuss this issue in the following three points, the
concept of international terrorism; the treaties on international •
terrorism; and international terrorism and national liberation movements. -

A. The

Concept Of International Terrorism

The American Senator Jeremiah Denton (Republican) defined terrorism
as "the threat or use of violence aimed at achieving a psychological
impact on a target group wider than its immediate victims".( 2431 As
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noticed by Blishchenko and Zhdanov, this definition is delibPrat ly
confusing national and international character of an act of terrorism
It considers an act of terrorism also the operation in pursuit of
"military or para-military objectives or those of a rebellion "if thPf
include acts of terrorism".
Professor Karpets suggests another definition, "Terrorism is
international or internationally intended national organizing or other
activity aimed at creating special organizations and groups to commit
murder, use violence and take people hostage for a ran.om or other
demands; forcible deprivation of freedom, often involving torture,
blackmail, etc.; terrorism can also mean the destruction of buildin
their ransacking and similar acts". C24.4)
Wilkinson defines terrorism as a policy or process con.isting of
three basic elements
1. the decision to use terrorism as a systematic weapon;
2. the threats or acts of extranormal violence themselves;
3. the effects of this violence upon the immediate victims and the
wider national and international opinion. (245)
We prefer the more concise and accurate definition suggested by
Banker, Miller and Russel who define terrorism as "the threatened or
actual use of force or violence to attain political goal through fear,
coercion or intimidation".(246)

B.

The Treaties On The Prevention And Punishment
Of International Terrorism
An international Conference which met in Geneva from 1 to 16
November, 1937, adopted two Conventions, one for the prevention and
punishment of terrorism, and the other for the creation of an
international criminal court.
The Convention For The Prevention And Punishment Of Terrorism, 2 7)
which did not enter into force, was designed to make more effective the
prevention and punishment of terrorism of an international character.
Under Article 1 of the Convention, acts of terrorism means criminal
acts directed against a State and intended or calculated to create a
state of terror in the minds of particular persons, a group of persons
or the general public.
Under Article 2 of the Convention, an act of terrorism of
international character is determined by its being directed against the
State in the person of its representatives such as the Head of State.
The following acts are acts of terrorism of an international
character
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1. Any wilful act causing death or grievous bodily harm or less of
liberty to
a. Heads of State, persons exercising the prerogatives of the Heads
of State, their hereditary or designated successors;
b. the wives or husbands of the above-mentioned persons;
c. persons charged with public functions or holding public positions
when the act is directed against them in their public capacity.
2. Wilful destruction of, or damage to, public property or property
devoted to a public purpose and belonging to or subject to the
authority of another High Contracting Party.
3. Any wilful act calculated to endanger the lives of members of
the public.
4. Any attempt to commit an offence falling within the foregoing
provisions of the present Article.
5. The manufacture, obtaining, possession. or supplying of arms,
ammunition, explosives or harmful substances with a view to the
commission in any country whatsoever of an offence falling within
the present Article.
Articles 8, 9, 10, 11, 12, 13 and 19 assume the principle of inescapable punishment.
After the inception of the United Nations, different Conventions on
the prevention and punishment of different acts of terrorism were signed
as follows

1 . The Tokyo Convention On Of fences And Certain
Other Ac ts Committed On Board Aircraft Of September
13, 1963
The Convention On Offences And Certain Other Acts Committed On Board
Aircraft was signed at Tokyo on September 13, 1963, and entered into
The Convention applies in respect' .of
force on December 4, 1969.
offences committed or acts done by a person on board any aircraft
registered in a Contracting State, while that aircraft is in flight or
the surface of the high seas or of any other areas outside the territory •
of any State. Article 1 of the Convention covers the following
a. offences against penal law;
b. acts which, whether or not they are offences, may or do
jeopardise the safety of the aircraft or of persons or property
therein or which jeopardise good order and discipline on board.
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The Hague Convention For The Suppression Of
Unlawful Seizure Of Aircraft Of Decemper 16, 1970.
On December 16, 1970, the Diplomatic Conference held at the Hague,
adopted the Convention For The Suppression Of Unlawful Seizure Of
Aircraft, which entered into force on October 14, 1971.
The Convention is designed to protect only an aircraft in flight;
moreover, it protects an aircraft in flight only in the event of it
being an object of an act of seizure; besides, this act is qualified as
an offence only when committed by a person on board this particular
aircraft. Consequently, the Convention excludes from its scope all the
categories of other acts which could produce a no lesser threat to the
operation of civil aviation.
Article 1 of the Convention considers, as committing an offence, any
person who on board an aircraft in flight
a. unlawfully, by force or threat thereof, or by any other form of
intimidation, seizes, or exercises control of, that aircraft, or
attempts to perform any such act; or
b. is an accomplice of a person who performs or attempts to perform
any such act.
Article 3 of the Convention extends its scope into the domestic line
traffic.
Article 2 of the Convention requires each Contracting State to make
the offence punishable by severe penalties; and Article 8 provides for
the offence set out in Article 1 as an extraditable offence to be
included in all extradition treaties concluded between States.

3. The Montreal Convention For The Suppression Of
Unlawful Acts Against The Safety Of Civil Aviation
Of September 23, 1971
On September 23, 1971, the Diplomatic Conference held at Xontreal,
adopted the Convention for the Suppression of Unlawful Acts Against The
Safety Of Civil Aviation, which entered into force on January 26, 1973.
The Convention is directed not only against acts of seizure or
exercise of control of an aircraft with a view to using it as a
transport vehicle, but also against acts of terrorism committed in
respect of aircraft in service whether on the ground or in the air as
well as in respect of ground based air navigation facilities.
Article 1 of the Convention provides that
"1. Any person commits an offence if he unlawfully and intentionally
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a. performs an act of violence against a person on board an aircraft
in flight if that act is likely to endanger the safety of that air,
craft; or
b. destroys an aircraft in service or causes damage to such an aircraft which renders it incapable of flight or which is likely to
endanger its safety in flight; or
c. places or causes to be placed on aircraft in service, by any
means whatsoever, a device or substance which is likely to destroy
that aircraft or to cause damage to it which is likely to endanger
its safety in flight; or
d. destroys or damages air navigation facilities or interferes with
their operation, if any such act is likely to endanger the safety of
aircraft in flight; or
e. communicates information which he knows to be false thereby
endangering the safety of an aircraft in flight.
2. Any person also commits an offence if he
a. attempts to commit any of the offences mentioned in paragraph 1
of this Article; or
b. is an accomplice of a person who commits or attempts to commit
any such offence".
Article 10 of the Convention provides that the Contracting Parties
shall, in accordance with international law, and national legislation,
endeavour to take all practicable measures for the purpose of preventing
the offences mentioned in the Convention.

A. The Washington Convention_To Prevent And PunSsh
The Acts Of Terrorism Taking The Form Of Crimes
Against Persons And Related Extortion That Are Of
_

MI V

-

The Third Special Session of the Organization of American States
General Assembly which met at Washington from January 25 to February 2,
1971, adopted the Convention To Prevent And Punish The Acts Of Terrorism
Taking The Form Of Crimes Against Persons And Related Extortion That Are
Of International Significance.
Article 1 of the Convention stipulates the undertaking of the
Contracting States to co-operate among themselves by taking all the
measures that they may consider effective, under their own laws, and
especially those established in this Convention, to prevent and punish
acts of terrorism, especially kidnapping, murder and other assaults
against the life or physical integrity of those persons to whom the
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State has the duty according to international law to give special
protection, as well as extortion in connection with those crimes.
Article 2 qualifies the above-mentioned crimes as common crimes of
international significance regardless of motive.
Article 3 provides that persons who have been charged or, convicted
for any crimes referred to in Article 2 shall be subject to extradition
under the extradition treaties in force between the Parties, or under
their own laws in the case of States that do not make extradition
dependent on the existence of a treaty. Article 5 of the Convention
provides that when the extradition requested is refused, the requested
State is obliged to submit the case to its competent authorities for
prosecution as if the act had been committed in its territory.

S.
The European Convention On The Suppression Of
Terrorism Of January 27, 1.977
On January 27,1977, the European Convention On The Suppression Of
Terrorism was signed at Strasbourg on January 27, 1977.
Article 1 of the Convention does not regard the following offences
as a political offence, or as an offence connected with a political
offdnce, or as an offence inspired by political motives
- an offence within the scope of the Convention For The Suppression
Of Unlawful Seizure Of Aircraft, signed at the Hague on December 16,
1970;
- an offence within the scope of the Convention For The Suppression
Of Unlawful Acts Against The Safety Of Civil Aviation, signed at
Montreal on September 23, 1971;
- a serious offence involving an attack against the life, physical
integrity or liberty of internationally protected persons, including
diplomatic agents;
- an offence involving kidnapping, the taking of hostages or serious
unlawful detention;
. .
- an offence involving the use of bomb, grenade, socket, automatic
firearm or letter or parcel-bomb if this use endangers persons;
- an attempt to commit any of the foregoing offences or
participation as an accomplice of a person who commits or attempts
to commit such an offence.
Article 3 of the Convention demands a modification of all
extradition treaties and arrangements applicable between Contracting
States, including the European Convention On Extradition, to the extent
that they are incompatible with this Convention.
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6. The International CorLyention Against The Taking
Of Hostages Adopted On December 17, 1979
On December 17, 1979, the United Nations General Assembly adopted
the International Convention against the Taking Of Hostages.
According to Article 1 of the Convention, any person who seizes or
detains and threatens to kill, to injure or to continue to detain
another person (referred to in the Convention as the "hostage") in order
to compel a third party, namely, a State, an international intergovernmental organization, a natural or juridical person, or a group of
persons, to do or to abstain from doing any act as an explicit or
implicit condition for the release of the hostage commits the offence of
taking of hostages within the meaning of the Convention.
Also, under this Article, any person who
a. attempts to commit an act of taking hostages,
b. or is an accomplice of any person who commits or attempts to
commit an act of hostage-taking also commits an offence within the
meaning of the Convention.
Article 4 provides for severe penalties against persons having
committed any of the offences defined in the Convention.

Article 5 provides that the fixing of jurisdiction over the offences
defined in the Convention does not exclude any criminal jurisdiction
exercised in accordance with national legislation.

C. International Terrorism And National Liberation
Movements
Sometimes there is a sort of deliberate wune*.tn3 up between
international terrorism and National Liberation Movements.
National Liberation Movements are partial subjects of international
law with reference to the implementation of the principle of selfdetermination of peoples as contained in the United Nations Charter.
Unlike insurgency in a civil war, or a de facto government the
recognition of Liberation Movements does not require proof of any
effective territorial control. On December 11, 1969, the United Nations •
General Assembly adopted the Resolution 2548 (XXIV) which qualified the •
use of mercenaries against National Liberation Movements as punishable
criminal offences, and declared the mercenaries themselves outlawed.
According to Blishchenko and Zhdanov, terror, by its character,
differs from the revolutionary movement of the mass of the people, which
is aimed straight at fundamentally changing society.
An act of
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terrorism, even if its long-term objective is to draw attention to a
particular political cause or situation, has something relatively
limited, if important, as its immediate target, as raising the money to
meet the needs of political struggle, obtaining the release of political
prisoners, spreading general terror, removing a "strong personality",
showing up the impotence of government authorities, or provoking
reprisals which can have the effect of dividing public opinion.
Consequently, a terrorist usually cannot directly achieve the ultimate
objective he had announced.
8. The Prohibitions Or Restrictions On The Uses Of
Certain Conventional Weapons Which May Be Deemed To
Se Excessively Injurious Or To Kaye Indiscriminate
Ef f ec ts
The United Nations Conference on this issue held two sessions at
Geneva, the First from 10 to 28 September 1979; and the Second from 15
September to October 10, 1980. c24
On April 10, 1981, the United
Nations Convention On Prohibitions Or Restrictions On The Use Of Certain
Conventional Weapons Which May Be Deemed To Be Excessively Injurious Or
To Have Indiscriminate Effects.
The following three Protocols are
annexed to the Convention
Protocol I

Protocol on Non-Detectable Fragments.

Protocol II Protocol on Prohibitions Or Restrictions Of Mines,
Booby Traps And Other Devices.
Protocol III : Protocol on Prohibitions Or Restrictions On The Use
Incendiary Weapons. (2)

This Convention is derived from two fundamental customary principles
of the laws of war :c2s0)
The right of belligerents to adopt means
unlimited; and

of warfare is not

the use of weapons, projectiles or material
unnecessary suffering is prohibited.

calculated to cause
-

IV : The Legality Of Certain Aspects Of The Use Of
Force In International Law
General
The application of jus in bello, or the rules governing the actual
conduct of armed conflict, does depend upon the recognition of the
existence of a formal state of war, but comprehends situations of armed
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conflict and military occupation in general, whether formally recognized
as "war" or not. Also, jus in bello applies in cases of armed conflict
whether the conflict is lawful or unlawful in its inception under jus ad
bellum. The sources of sills in bello may be found in international custom
and agreements, judicial decisions, national manuals of military
law" s ") and writings of publicists.
Customary international law prohibits the use of certain
weapons c262 ) such as poisoned weapons, or the use of weapons which cause
unnecessary suffering. We shall refer, in the following, to some of the
endeavours of states in this regard.

a Conference met at St. Petersburg for the examination
of a proposal made by Russia with regard to the use of explosive
projectiles in war.( 263 ) On December 11, 1868," 54 ) the representatives
of Seventeen Powers c255 ' signed the Declaration of St. Petersburgc25€.)
which is considered the first formal agreement prohibiting the use
of certain weapons in war. It is also considered as expressing the
customary rule prohibiting the use of weapons causing unnecessary
suffering. To the extent that the St. Petersburg Declaration represents
customary international law, it would be binding upon all states and not
merely those who are formally Parties to it.
First : In 1868,

The St. Petersburg Declaration stipulates that the Signatory Powers,
and those who should accede later, renounce in case of war between
themselves the employment by their military or naval troops of any
projectile of a weight below 400 grammes, which is either explosive or
charged with fulminating or inflammable substances.
The application of the St. Petersburg Declaration to certain weapons
which were developed later raises difficult questions. Some writers
suggest that the Declaration's prohibition imply by analogy, that it is
unlawful to use incendiary weapons such as flame-throwers and
napalm.' 257 ) Other writers doubt that any prohibition may be inferred
by analogy. However, other writers suggest that the use of fire weapons
is unlawful because they cause unnecessary suffering to individuals.
second : The First Hague Peace Conference of 1899 had adopted

a

Declaration concerning a kind of bullets, the hard jacket of which did
not quite cover the core, and which therefore expanded and flattened in
the human body. This kind of bullets was first manufactured at the
British Indian arsenal of Dum Dum near Calcutta. On July 29, 1899, the
representatives of Fifteen Powers signed this Declaration which
stipulates that the Contracting Parties should abstain, in case of war .
between two or more of them, from the use of bullets which expand or
flatten easily in the human body, such as bullets with hard envelopes
which do not entirely cover the core, or are pierced with incision. The
Declaration cane into force on September 4, 1900. C288 ) This Declaration
is considered as codifying the customary rule prohibiting the use of
weapons causing unnecessary suffering.
To the extent that this
Declaration represents customary international law, it would be binding
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upon all states and not merely those who are formally Parties to it.
Some writers suggest the prohibition of high-velocity rifle
ammunition, tumbling end over end on striking its target by analogy on
the prohibition of dum dum bullet, because they produce a large jagged
wound.
Other writers contest the validity of any such analogy. c Third : The Second Hague Peace Conference of 1907 was held with the

primary objective of limiting armaments. Although this Conference, which
was attended by the representatives of Forty-four States, did not
succeed to reach general agreement on arms limitation, it was successful
in adopting thirteen conventions and one declaration. The 1907 Hague
Convention IV Respecting The Laws And Customs Of War On Land was
intended to replace the 1899 Hague Convention II, although most Articles
of the Regulations annexed to both Conventions are identical.
Article 23 (e) of the Regulations annexed to the 1907 Hague
Convention IV( 26°) reaffirmed the customary rule prohibiting the use of
weapons causing unnecessary suffering. It provides that
"In addition to the prohibition provided by special conventions it is
especially forbidden
e. To employ arms, projectiles, or material calculated to cause
unnetessary suffering".
This prohibition is an application of the principle embodied in
Article 22 of this Convention which provides that
"The right of belligerents to adopt means of injuring the enemy is not
unlimited".
Eighteen State Parties to the 1899 Hague Convention II did not
become Parties to the 1907 Hague Convention IV. They or their successor
states 26 " remain formally bound by the 1899 Convention.
In the following, we shall discuss the legality of the use of
certain weapons in war, namely, nuclear,chemical and biological weapons.
All these kinds of weapons may be described as mass destruction weapons.

First! The Legality Of The Nuclear Weapons
Since 1945 the nuclear weapons have not been used; but is this a
proof of the existence of a general rule of customary international law
that prevents their use ?
We shall discuss in the following, the different attitudes towards
the legality of nuclear weapons.
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CI) The Argwments Of The Illegality
Weapons

Of Nuclear

According to Article 2 (4) of the United Nations Charter, Member
States are under obligation "to refrain in their international relations
from the threat or use of force". We believe that this obligation is
not conclusive for the illegality of nuclear weapons, because it
relates to "jus ad bellum", whereas as the legality of the nuclear
weapons relates to "jus in bello". Therefore, it is necessary to look
for other evidences of the illegality of nuclear weapons.
The arguments of the illegality of nuclear weapons may be summarized
in two main arguments
(A) The non-conformity of nuclear weapons with principles, and
customary and conventional rules of international law.
(B) The evolution of the illegality of nuclear weapons under the
United Nations.
We shall clarify the arguments of the attitude adopting the
illegality of nuclear weapons in the following points
A. Nuclear weapons do not conform to principles and customary and
conventional rules of international law.
B. Banning nuclear weapons tests.
C. Ion-proliferation of nuclear weapons.
D. Nuclear weapons reduction.
E. Nuclear-free zones.
F. The endeavours of the prevention of nuclear war.
G. Banning nuclear neutron weapons.
H. The prevention of the threat or use of nuclear weapons against the
non-nuclear-weapon states.
Nuclear Weapons Do Not Conform To Principles,
Customary
rind
Conventional
Rules
Of
And
International Law

A.

Nuclear weapons may be deemed illegal, since they do not conform to
certain principles; and customary and conventional rules of
international law as follows
. .
1. The St. Petersburg Declaration of 1868 formulated some major
provisions concerning differentiation between legal and illegal
instruments for waging war. Those provisions have retained their.
significance to date, which may be applicable to the nuclear weapons.
Among the illegal instruments for waging war, the St. Petersburg
Declaration listed weapons "which, uselessly aggravate the sufferings of
disabled men, or render their death inevitable". Article 23 (e) of the
Rules annexed to the 1907 Hague Convention Concerning The Laws And
Customs Of War On Land, prohibits the employment of "arms, projectiles
or material calculated to cause unnecessary suffering".
The inhuman
character of the neutron weapon, for example, which can exterminate all
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life within the hitting area makes it subject to these provisions. The
intensive radioactive emission of the neutron weapon dooms the
population of the affected locality to certain and agonizing death, but
leaves material property intact.
2. There is a general ban in the so-called "Martens clause"
contained in the Preamble to the aforementioned 1907 Hague Convention.
The clause reads as follows
"Until a more complete code of the laws of war has been issued, the High
Contracting Parties deem it expedient to declare that, in cases not
included in the Regulations adopted by them, the inhabitants and the
belligerents remain under the protection and the rule of the principles
of the law of nations, as they result from the usages established among
civilized peoples, from the laws of humanity, and the dictates of the
public conscience".
The meaning of this clause is that any variety of armaments not
envisaged in the Hague Convention may be considered legal only if they
conform to "the usages established among civilized peoples", as well as
"the laws of humanity" and "the dictates of public conscience". Thus,
the use, on any appreciable scale, of nuclear weapons involves the
commission of crimes under international law in the Agreement On
Military Trials of 1945, which provided for the establishment of an
International Military Tribunal at Nuremberg. C2S2) The General Assembly
of the United Nations, by its Resolution 95 (I) of December 11, 1946,
affirmed "the principles of international law recognized by . the Charter
of the Nuremberg Tribunal and the Judgment of the Tribunal".
3. The Convention On The Prevention And Punishment Of The Crime Of
Genocide, adopted by the General Assembly in 1948 establishes Genocide,
whether committed in peace or war, as a crime under international law
which the Parties undertake to prevent and punish. Genocide is defined
as actions, committed with intent, to exterminate fully or partially a
national, ethnic, race or religious group as such. It may be said that
the use of nuclear weapons may bring about the complete destruction of a
nation which is subject to the Convention On Genocide.
4. Some writers are of the opinion that the use of nuclear and
thermonuclear weapons in retaliation, on a large scale, would involve
extensive fall-out which could inflict great harm on the populations of
neutral states, a matter contradicting the duties which customary law
imposes on belligerents. Moreover, they added, it infringes Article 1
of the Hague Convention of 1907 Concerning The Rights And Duties Of
Neutral Powers And Persons In War On Land, which provides
"The territory of Neutral Powers is inviolable".
5. The conduct of warfare causing indiscriminate civilian casualties
has long been established as illegal. According to some writers, the
use of neutron weapons, wiping out all life, would run, counter to all
such rules firmly established in international law.
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We can find the distinction between combatants and non-combatants in
Article 25 of the Regulations Respecting The Laws And Customs Of War On
Land annexed to the 1907 Hague Convention, it provides that
"The attack or bombardment, by whatever means, of towns, villages,
dwellings or buildings which are undefended is prohibited".
Also, Article 24 (3) of the 1923 Hague Rules of Aerial Warfare
provides that
"3. The bombardment of cities, towns, villages, dwellings or buildings
not in the immediate neighbourhood of the operations of land forces is
prohibited. c263 )
In cases where the objectives specified in paragraph
2 264 are so situated, that they cannot be bombarded without the
indiscrimnate bombardment of the civilian population, the aircraft must
abstain from bombardment".
Moreover, Article 22 of the aforementioned "Rules" provides that
"Aerial bombardment for the purpose of terrorizing civilian population,
of destroying or damaging private property not of military character or
of injuring non-combatants is prohibited".
The legitimate aerial bombardment is, according to Article 24 (1) of
the Hague Rules, "only when directed at a military objective, that is to
say, an object of which the destruction or injury would constitute a
distinct military advantage to the belligerent". The questions which
may be raised, "What is the meaning of a military objective in the time
being ? and "Is it similar to that during the drafting of the Hague
Rules of Aerial Warfare ?"
According to Carty, "the Strategic bombing of World War II gave a
new meaning to the term. Its targets were not military forces as such
but any enemy's fundamental strength". Taking account of the legal
significance of the fact that nuclear strategies are a continuation of
the policy of the area bombardment, Carty argues that "such an approach
will prove to be characteristic of the juridical perspective on the
legality of nuclear weapons as it arises at the end of 1950's and
onwards".
The distinction between military objectives and non-military objects
is also included in the Resolution adopted by the Institute. Of
International Law. On September 9, 1969, at its Session at Edinburgh,
the Institute adopted a Resolution on "The Distinction Between Military
Objectives And Non-Military Objects And Particularly The Problems.
Associated With The Weapons Of Mass Destruction". The rules included in
the Resolution as indicated in its Preamble, form part of the principles
to be observed in armed conflicts by any de jure or de facto government,
or by any other authority responsible for the conduct of hostilities.
Paragraph 1 of the Resolution provides that
"The obligation to respect the distinction between military objectives
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and non-military objects as well as between person participating in the
hostilities and members of the civilian population remains a fundamental
principle of international law in force".
Paragraph 2 of the Resolution establishes a criterion for this
distinction, it provides that
"There can be considered as military objectives only those which, by
their very nature or purpose or use, make an effective contribution to
military action, or exhibit a generally recognized military significance,
such that their total or partial destruction in the actual circumstances
gives a substantial, specific and immediate military advantage to those
who are in a position to destroy them".
Paragraph 5 of the Resolution provides that
"The provisions of the preceding paragraphs do not affect the application of the existing rules of international law which prohibit the
exposure of civilian populations and of non-military objects to the
destructive effects of military means".
In paragraph 7, the Resolution provides that
"Existing international law prohibits the use of all weapons which, by
their nature, affect indiscriminately both military objectives and nonmilitary objects, or both armed forces and civilian populations. In
particular, it prohibits the use of weapons the destructive effect of
which is so great that it cannot be limited to specific military
objectives or is otherwise uncontrollable (self-governing weapons), as
well as of "blind" weapons".
We referred before that among the principles of customary
international law is "the principle of humanity" which prohibits the
employment of any kind or degree of force not actually necessary for
military purposes. This leads, in our opinion, to the illegality of the
conduct of warfare which ignores the distinction between combatants and
non-combatants, or between military objectives and exclusively civilian
objectives. The advance in military technology must be accompanied with
an equal advance in the legal rules that judge the production and use of
the advanced military weapon. In other words, the advancement in
military technology must not be used as a justification for the
deterioration of the relevant international legal rules. It may ba said
that this is a meta-legal argument belonging to lege ferenda, but we
believe that the aforementioned principle of humanity is a legal
principle, and accordingly the relevant conventional rules must not
contradict this customary principle.
6. Article 23 (a) of the Regulations annexed to the 1907 Hague
Convention Respecting The Laws And Customs Of War On Land provides that:
"In addition to the prohibitions provided by special conventions, it is
especially forbidden

- 409 -

LV:DALITV OP- WAR IN AL .04-1ARIA AL-ZZLAMIVA AND IN11.RNATIONAL LAW
tr:/-4.4PTIX- R TT r7F PART

rr

a. To employ poison or poisoned weapons".
The 1925 Geneva Protocol For The Prohibition Of The Use Of War Of
Asphyxiating, Poisonous Or Other Gases, And Of Bacteriological Methods
Of Warfare also prohibits the use in war of asphyxiating, poisonous or
other gases and of all analogous liquids, materials or devices.
Since the nuclear explosions are followed by the spread of
considerable "poisonous" substances in the form of radioactive dust,
that they render death inevitable over a wide area, and great suffering
over an even wider one, it may be said that these weapons violate, at
least by analogy, the aforementioned Hague Regulations of 1907 and the
Geneva Protocol of 1925.
13. Banning Nuclear Weapons Tests
Nuclear weapon tests cause grave direct harm to human health by
polluting man's natural environment, which is especially true of nuclear
explosion on the ground surface and in the atmosphere, which aggravate
radiation hazards in various regions of the world and are a factor
contributing to international political tensions.
In 1963, the Treaty Banning Nuclear Weapon Tests In The Atmosphere,
In Outer Space And Under Water was concluded at Moscow, by the U.S.S.R.,
the United States and the United Kingdom. Now, more than one
hundred states are Party to this Treaty, but the People's Republic of
China and France refused to accede to it.
The Preamble of the Treaty makes provision for further steps to be
taken in the direction of a comprehensive treaty to achieve the
cessation of all nuclear weapon test explosions for all time and to put
an end to the pollution of man's environment with radioactive fall-out.
This commitment was later reaffirmed in the Treaty On The NonProliferation Of Nuclear Weapons.
Article 1 Paragraph 1 provides that
"1. Each of the Parties to this Treaty undertakes to prohibit, to
prevent, and to carry out any nuclear weapon test explosion, or any
other nuclear explosion, at any place under its jurisdiction or control:
a. in the atmosphere; beyond its limits, including outer spae. or
underwater, including territorial waters or high seas; or
b. in any other environment if such explosion causes radioactive
debris to be present outside the territorial limits of the state
under whose jurisdiction or control such explosion is conducted..."
Article 1 paragraph 2 provides that
"2. Each of the Parties to this Treaty undertakes furthermore to refrain
from causing, encouraging, or in any way participating in, the carrying
out of any nuclear weapon test explosion, anywhere which would take
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to, in paragraph 1 of this Article".

referred

The Treaty is, according to Article 4, of unlimited duration.'
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In 1974, the U.S.S.R. and the United States signed The Treaty On The
Limitation Of Underground Nuclear Weapons Tests. The Treaty ban.
underground explosions having a yield exceeding 150 Kilotons. In 1976,
the U.S.S.R. and the United States signed the Treaty On Underground
Nuclear Explosions For Peaceful Purposes which laid down definite rule.
for carrying out such explosions.
Some writers noted that the efforts concerning the problems of
complete termination of nuclear weapons tests have not been altogether
successful for the following reasons
First : Not all of the nuclear Powers have acceded to the Moscow Treaty

of 1963.
Second : Underground nuclear tests widely ranging in yield not covered

by the ban.
The General Assembly of the United Nations concerned itself with the
banning of nuclear weapons tests. In its Resolution 53 (XXXIX) of
December 12, 1984, the General Assembly reaffirms its conviction that
"an end to all nuclear testing by all States in all environments for all
time would be a major step towards ending the qualitative improvement,
development and proliferation of nuclear weapons, a means of relieving
the deep apprehension concerning the harmful consequences of radioactive
contamination for the health of present and future generation and a
measure of the utmost importance in bringing the nuclear-arms race to an
end".

C. Non — ProlIferation Of Nuclear Weapons
It was thought that the risk of war involving the use of nuclear
weapons would be largely lessened by effective measures to prevent the
emergence of new nuclear weapon States, to reinforce security gaurantees
for non-nuclear States to prevent deployment of such weapons in the
territories of States where non-exist at present.
More than one Hundred States are Members of the Treaty On The ionProliferation Of Nuclear Weapons which was signed on July 1, 1968, and
entered into force on March 5, 1970.
The Preamble to this Treaty recalls the determination expressed by
the Parties to the Treaty Banning Nuclear Weapon Tests to seek to
achieve the discontinuance of all test explosions of nuclear weapons for
all time and to continue negotiations to this end.
The Parties to the 1968 Treaty, declare their desire "to further the
easing of international tension and the strengthening of trust between
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states in order to facilitate the cessation of the manufacture of
nuclear weapons, the liquidation of all their existing stockpiles, and
the elimination from national arsenals of nuclear weapons and the means
of their delivery pursuant to a treaty on general and complete
disarmament under strict and effective international control.
The system of non-proliferation of nuclear weapons, under this
Treaty, establishes obligations on the part of States in possession of
nuclear weapons; c266 ) and Non-Nuclear Weapon States concerning nonproliferation of such weapons, c26" and concerning safeguards to prevent
diversion of nuclear energy from peaceful uses to nuclear weapons or
other nuclear explosive devices.(2683
Some writers believe that this international arrangement - the
Commitments of the Nuclear Weapon States and of the Non-Nuclear Weapon
States to refrain from any steps leading directly or indirectly to the
deployment of nuclear weapon on their territories - which would be
binding on the Parties involved, would be a step towards a wide goal the complete withdrawal of such weapons from the territories of foreign
States - contributing thereby to the geographical limitation of nuclear
weapons, and would eventually result in their total abolition.
We believe that the attitudes of the great Western Nuclear Powers
contradict each other. On the one hand they decide that there is no
specific rule of international law that prohibits the production,
development, stockpiling and the use of nuclear weapons; and on the
other hand they seek to prevent the emergence of new Nuclear Weapon
States under a false argument, namely, this measure would lessen the
risk of war involving the use of nuclear weapon. Moreover, we believe
that it is possible to expect more potential risk of war involving the
use of nuclear weapons as a result of the existence of two categories of
states, the Nuclear Weapon States and the Non-Nuclear Weapon States.
Furthermore, although the accession to the Treaty on the IonProliferation Of Nuclear Weapons is a matter of consent of the State
Members of this Treaty, however it leads to the non-equality with the
Nuclear Weapon States.
We believe that the legal attitude must be either the complete
prohibition of the production, development, stockpiling and use of
nuclear weapons for all states; or the acknowledgement that the use of
such weapons by all states does not contradict any rule of internatiAnal
law. (269)

0

Nuclear Weapons Reduction

Termination of the continued growth of the strategic nuclear
arsenals of states, to be followed by their quantitatives reduction
and qualitative limitation is of decisive significance for lessening the
danger of nuclear weapons. In this regard we may refer to the Strategic
Arms Limitation Talks, "Salt I" and "Salt II".
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1. The Strategkc Arms Limitation TalK "Salt I"
These talks, held between 1969-1972,
agreements.

produced a number of

a. The 1971 Agreement On Measures To Reduce The Risk Of Outbreak Of
Nuclear War (The Accidents Agreement).
b. The 1971 Agreement On Measures To Improve The Direct Communication
Link (The Hot-Line Upgrade Agreement).
c. The 1972 Treaty On the Limitation Of Anti-Ballistic Missiles System.
This Treaty, signed by President Nixon and Premier Brezhnev on May 26,
i972,c27o) was the first Soviet-American strategic arms limitation
agreement. This Treaty allows each state to establish Anti-Ballistic
Missiles (ABM) defences only around the national Capital and one InterContinental Ballistic Missile (ICBM) site. This Treaty entered into
force on October 3, 1972.
d. The Interim Agreement On Certain Measures With Respect To The
Limitation Of Strategic Offensive Arms providing for a five-year freeze
on (ICBM) deployment at then-existing levels. This Agreement was signed
on May 26, 1972, and entered into force on October 3, 1972.

2.

The Strategic Arms Limitation Talks "Salt /I"

The Salt II negotiations did not prove so fruitful. Only one treaty
was produced, namely, the Treaty On The Limitation af Strategic
Offensive Arms, C27) and this has been signed on June 18, 1979, but has
never been ratified by the United States.
According to some writers, if this Treaty had cone into effect in
due time, then, as of January 1, 1981, the Soviet Union and the United
States would have limited their strategic offensive arms to a total of
not over 2,250 units and would have embarked on reduction.
The 1980s witnessed the initiation of new talks, Strategic Arms
Reduction Talks (START), and Reduction of Intermediate-Range Nuclear
Forces (INF).The IMP Treaty was signed in Washington on December 8,1987.
The documents of ratification of this Treaty were exchanged in Moscow on
May 31, 1988.

E.

Nuclear — Free Zones

The idea of establishing Nuclear-Free Zones, first appeared in the
mid-1950s. The Polish Foreign Minister Rapacki, in a speech before the
United Nations General Assembly on October 2, 1957, proposed a NUclearFree Zone which was initially to embrace Poland, the Federal Republic of
Germany and the German Democratic Republic, later to be extended to
other Central European territories.
Similar initiatives have been
pursued since late 1957 for the Balkans, and the Adriatic and the
Mediterranean Sea areas, and since 1961 for Northern Europe.
According
to the United Nations General Assembly Resolution 3472 B (XXX) of
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December 11, 1975, on "The Question Of Nuclear Weapon-Free Zones", a
Nuclear-Free Zone is defined as
"Any zone, recognized as such by the General Assembly of the Unitd
Nations, which any group of States, in the free exercise of their
sovereignty, has established by virtue of a treaty or convention whereby:
a. The Statute of total absence of nuclear weapons to which the zone
shall be subject, including the procedure of the delimitation of the
zone, is defined;
b. An international system of verification and control is established to
guarantee compliance with the obligations deriving from the Statute".
The principal aim pursued by the establishment of any Nuclear-Free
Zones is to prevent the proliferation of nuclear weapons on a regional
scale to safeguard the states of that region against their possible
involvement in a nuclear conflict, against the danger of nuclear war.
Some initiations for the establishment of Nuclear-Free Zones have
led to international agreements as follows

1. The Antarctic Treaty
The Antarctic Treaty was opened for signature on December 11, 1959,
and entered into force on June 23, 1961. Article 1 of this Treaty
stipulates that Antarctica( 272 ) is to be used for peaceful purposes
only, and prohibits any measures of a military nature in its area of
application. Article 5 paragraph 1 of the Treaty prohibits any nuclear
explosions and the disposal of radioactive waste in Antarctica.
Paragraph 2 of the sane Article exempts from this rule activities which
are in conformity with international agreements to which all the
Contracting Parties of the Antarctic Treaty are Parties. According to
Article 8 of the Treaty, the observance of its obligations is ensured by
a system of control.

The Outer Space Treaty

2

The United Nations Committee On The Peaceful Uses Of Outer Space
established in 1958 has been responsible for the measures adopted
regulating Outer Space activity, and all such measures recognise-that
outer space is
-

to be used for peaceful means; and
that it is the common heritage of all mankind.

The Treaty On Principles Governing The Activities Of States In The
Exploration And Use Of Outer Space Including The Moon And Other
Celestial Bodies was signed on January 27, 1967.' 273 ' In accordance
with Article 2 of the Treaty, no area of the Outer Space is to be
appropriated by any state; and according to Article 3, the exploration
is to be conducted in accordance with international law including the
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Charter of the United Nations. Article 4 of the Treaty stipulates that
the Contracting Parties are not to place in orbit around the earth any
objects carrying nuclear weapons and other kinds of weapons of mass
destruction, or install such weapons on celestial bodies, or station
weapons in outer space in any other manner. The moon and other
celestial bodies shall be used by all States Parties to the Treaty
exclusively for peaceful purposes.
The Outer Space Treaty has been revised and clarified by the
Agreement Governing The Activities Of States On The Moon And Other
Celestial Bodies adopted by the United Nations General Assembly
Resolution of December 5, 1979 and entered into force on July 11, 1984.
The Moon Agreement provides that the natural resources of the moon and
other celestial bodies should be exploited as the common heritage of
mankind in accordance with an international legal regime. Article 3 of
the Agreement provides that "the States Parties shall not place in orbit
around or other trajectory to or around the Moon objects carrying
nuclear weapons ... or place or use such weapons on or in the Moon".
3. The Sea-Bed Treaty
The Treaty On The Prohibition Of The Emplacement Of Nuclear Weapons
And Other Weapons Of Mass Destruction On The Sea-Bed And The Ocean
Floor And In The Subsoil Thereof was signed on February 11, 1971, and
entered into force on May 18, 1972. According to Article 1 of the
Treaty, the Contracting Parties are forbidden to emplant or emplace on
the sea-bed and the ocean floor and in the subsoil thereof beyond the
outer limit of the 12-mile offshore zone any nuclear weapons or any
other types of mass destruction weapons as well as structures, launching
installations or any other facilities specifically designed for storing,
testing or using such weapons.
A. The Treaty Of Tlatelolco
The Treaty For The Prohibition Of Nuclear Weapons On Latin America
was signed on February 14, 1967, and entered into force on April 25,
1969 . c274.-, According to Article 1 of the Treaty, the Contracting
Parties undertake to prohibit and prevent the testing, use, manufacture,
production or acquisition by any means whatsoever of any nuclear
weapons, as well as the receipt, storage, installation, deployment and
any form of possession of any nuclear weapons. ( 2751 The Contracting
Parties, under Article 17 of the Treaty, have the right to the peaceful
uses of nuclear energy.
The obligations of the Contracting Parties are guaranteed to be..
observed by the following Control System
Firstly: Articles 7-11 of the Treaty establishes "Organismn para la
Proscripcion de las Arms Nucleares en la America Latina (OPANAL) as an
organization to ensure compliance with the Treaty obligations.

According to Article 13 of the Treaty, the Contracting Parties
are obliged to enter into multilateral or bilateral safeguard agreements
Secondly:
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with the International Atomic Agency within a certain time limit,
thereby submitting themselves to the Agency Control as well.
By Additional Protocol I, States from outside Latin America are
equired to apply the Treaty to territories within the region for whose
international rules they are responsible.(276.1
By Additional Protocol II, States with nuclear weapons are required
to respect the denuclearized States of Latin America, and neither to use
nuclear weapons in the region nor to threaten their use.(277)

The United Nations Resolutions
The United Nations General Assembly adopted several resolutions on
the denuclearization of Africa, c27e 'the Middle East,( 279 'South As1a(280,
and the declaration of the Indian Ocean as a "Zone of Peace"( 26 " a plan
proposed at the Lusaka Conference in September 1979. According to some
writers, the concept of a "Zone of Peace" exceeds a mere denuclearization
and calls for a total demilitarization and neutralization of the Indian
Ocean.

The Endeavours Of The Prevention Of Nuclear War

1. Some international instruments prohibit the possession of nuclear

weapons.
a. According to the Peace Treaties of 1947, Italy, Romania, Hungary,
Bulgaria and Finland are obliged not to possess, construct or
test nuclear weapons.
b. In the Declaration Of Paris of October 23, 1954, the Federal
Republic of Germany undertakes not to manufacture nuclear weapons
within its territory.
c. The Austrian State Treaty of 1955 includes the sane prohibition
as the Peace Treaties of 1947.
'
2. Some international instruments to prevent the use of nuclear

weapons, or try to reduce the risk of the outbreak of nuclear war.
a. The Agreement On Measures To Reduce The Risk Of Outbreak of
Nuclear War between the Soviet Union and the United States was
signed on September 30, 1971, and entered into force on the sane
date.
b. The Agreement On The Prevention Of Nuclear War between the Soviet
Union and the United States which was signed on June 22, 1973,
and entered into force on the same date. According to Article 1
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of the Agreement,the Parties declare that the aim of their policy
is to eliminate the danger of nuclear war and prohibit the use of
nuclear weapons, and that they will act in such a way as to prevent the emergence of situations likely to cause a dangerous exacerbation of their relations, to avoid military confrontation and
to rule out nuclear war between them, or between each Party and
other countries.
c. The Agreement On The Prevention Of Accidental Or Unsanctioned Use
Of Nuclear Weapons between the Soviet Union and France <202 ' which
was concluded on July 16, 1976, and entered into force on the
same date.
d. The Agreement On The Prevention Of Accidental Outbreak Of Nuclear
War between the Soviet Union and the United Kingdom which was
signed on October 10, 1977, and entered into force on the sane
date.

3 Some international instruments, in particular in resolutions of
the United Nations General Assembly. _outlawing the use of nuclear
weapons, such as

A. The General Assembly adopted the Resolution 1653 (XVI) of
November 24, 1961, on Nuclear Weapons. (783)
According to paragraph 1 of the Resolution, the General Assembly
declares that
"a. The use of nuclear and thermo-nuclear weapons is contrary to the
spirit, letter and aims of the United Nations and, as such, a direct
violation of the Charter of the United Nations.
b. The use of nuclear and thermo-nuclear weapons would exceed even the
scope of war and cause indiscriminate suffering and destruction to
mankind and civilization and, as such, is contrary to the rules of
international law and to the laws of humanity;
c. The use of nuclear and thermo-nuclear weapons is a war directed not
against an enemy or enemies alone but also against mankind in general, since the people of the world not involved in such a war-will
be subjected to all the evils generated by the use of such weapons;
d. Any state using nuclear and thermo-nuclear weapons is to be considered as violating the Charter of the United Nations, as acting contrary to the laws of humanity and as committing a crime against mankind and civilization".
In paragraph 2 of the Resolution, the General Assembly requests the
Secretary General to ascertain the views of the Member States on the
possibility of convening a special Conference for the purpose of signing
a convention on the prohibition of such weapons. (284)
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B. On the Soviet Union's initiative, the General A.sembly adopted
Re olu ion 2936 (XXVII) of November 29, 1 72, on "the Non Use Of Force
In International Rela ion. And Permanent Prohibition Of The Use Of
Nuc ear We ons"." eIn this Resolution,the General A embly "so emnly
declares, on behalf of the Member State of the Organization, their
renunciation of the use or threat of force in all its forms ad
manifestations in international relations, in accordance wi h the
Charter of the United Nations, and the permanent prohibition of the u.e
of nuclear w ap ns.
C. The Soviet Union su mitted a proposal to the General Assembly at
its Thirty-First Session (1976) to conclude a World Treaty on the NonUse of Force in International Relations. Article 1 of the Draft make.
it incumbent on et tes to refrain from "the use of armed forces and any
types of weapons, including nuclear and other weapons of mass
destruction.
D. The General As embly a opted Resolution 100 XXXVI) of Decem r
9, 1981, On The Prevention Of Nuclear Catastro he. In this Resol io
the Gen ral Assembly declares that states and statesmen that res r
first to the use of nuclear we pons will be committing the grave t crime
against humanity.
E. The General Assem ly also adop ed Resolutions On The Prohibitions
Of The Development And Man facture Of New Types Of Weapons Of Mass
De.truction And New Sy tem Of Such Weapons.
In its Reso tion 2
XXXIX) of December 12, 1984, the General Assembly calls upon "the
States Pe manent Memb re of he Security Council as well as upon other
military significa t states to make declarations,, identical in
substance, concerning the refusal to create new types of weapons of mass
de.truction and new systems of such weapons, as a first step towards the
conclusion of comprehensive agreement on this subjec , bearing in mind
that such declarations would be approved thereafter by a decision of th
security Council.

G. Banning Nuclear Neutron Weapons
We referred to the inhumah character of the neu ro weapons. On
March 10, 1978, eight states, namely Bulg ria, Czech 1 vakia, .th
German Democratic Republic, Hung ry, Mongolia, Poland, R mania and the
Soviet Union, submitted to the Committee On Disarmament a D aft
International Convention On The Prohibi io
Of The Production,
Stockpiling, Deployment And Use Of Nuclear Neutron Weap as
In its Resolution 92 K (XXXVI) of December 9, 1981, the General
Assembly approves for the first time the prohibition of the n lear
neutron weapon, and requests th Committee On Disarmament to start
without delay negotiations in an appropriate organizational framework
with a view to concluding a convention on the prohibition of the
production, stockpiling, deployment and use of nuclear neutron weapon.
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The Prevention Of The Threat Or Use Of _Nuclear
ti•
Weapons Against The Non — Nuclear — Weapon States
1. The General Assembly adopted Resolution 57 (XXXIX) of December
12, 1984, on the "Conclusion Of An International Convention On The
Strengthening Of The Security Of Non-Nuclear Weapon State Against The
Use Or Threat Of The Use Of Nuclear Weapons"," 87 ) in which it declares
its awareness that "unconditional guarantees by all Nuclear-Weapon
States not to use nuclear weapons under any circumstances against the
Non-Nuclear Weapon States having no nuclear weapons on their territories
should constitute an integral element of a mandatory system of norms
regulating the relations between the Nuclear-Weapon States, which bear
the primary responsibility of preventing a nuclear war, thus sparing
mankind from its devastating consequences". The General Assembly, in this
Resolution, also "expresses its regret that specific difficulties
related to differing perceptions of security interest of some NuclearWeapon States and Non-Nuclear-Weapon States have once again prevented
the Conference On Disarmament from making substantive progress towards
the achievement of an agreement".
Some writers believe that the desire of some Nuclear Powers to have
a wide choice of options for using nuclear weapons and maintain their
nuclear forces in foreign territories, is the reason behind the problem
of strengthening security gaurantees for Non-Nuclear States.
' 2. The General Assembly also adopted Resolution 58 (XXXIX) of
December 12, 1984 on the "Conclusion Of Effective International
Arrangements To Assure Non-Nuclear Weapon States Against The Use Or
Threat Of Use Of Nuclear Weapons",( 29e ) in which it recommends that "the
Conference on Disarmament should actively continue negotiations with a
view to reaching early agreement and concluding effective international
arrangements to assure Non-Nuclear Weapons States against the use or
threat of use, taking into account the wide-spread support for the
conclusion of an international convention and giving consideration to
any other proposals designed to secure the same obJective".(2e)

The Arguments Of The Legality Of Nuclear
(2)
Weapons
We shall clarify the arguments of the legality of nuclear weapons in
the following points
A. The legality of nuclear weapons under customary and conventional
rules of international law.
B. The legality of nuclear weapons in the light of the relevant United
Nations Declarations.
A- The Legality Of Nuclear Weapons Under Customary

And Conventional Rules Of International Law

1. It is said that the Declaration of St. Petersburg of 1868 was
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not aimed at weapons of mass destruction since, in the case of
projectiles under four hundred grammes in weight, the cruelty of the
weapon was out of proportion to its destructive potential.
2. As referred before, Article 23 (e) of the Regulations annexed to
the 1907 Hague Convention IV Respecting The Laws And Customs Of War On
Land provides that
"In addition to the prohibitions provided by special Conventions, it is
especially forbidden
(e) To employ arms, projectiles, or material calculated to cause
unnecessary suffering".
According to the arguments of illegality, the use of the nuclear
weapons is considered violating the rule expressed in the said Article
23 (e), and therefore is forbidden. Some writers maintain that the main
criterion of Article 23 (e) is "unnecessary suffering" which is
interpreted as unnecessary when it is not justifiable by military
necessity, or when the suffering is disproportionate in view of the
military gain derived from the employment of the weapons. It is also
added that weapons which do not always cause immediate death are not
generally outlawed, and one might consider that in these cases there
might be a possibility for the victim to recover. Judging from the
somatic effects of a nuclear weapon used against the military personnel
of the enemy, the only employment outlawed by this rule is-that which
causes illness after a considerable amount of tine, but does not disable
a combatant from fighting or fulfilling a military task.
Carty adds another argument, that is the nuclear weapons, as mass
destruction weapons are by definition incapable of distinguishing
civilian and military targets. So it could be said that they are likely
to cause indiscriminate suffering and unnecessary pain contrary to the
aforementioned Article 23(e). Yet, Carty continues, it is legitimate to
balance military against civilian interest. As long as one is doing
this much, actions with nuclear weapons could be said to have the object
of weakening the military within the terns of the St. Petersburg
Declaration. cs °) Therefore, it is not possible to say that their use
would necessarily be always illegal.
Some writers add that it is not possible to outlaw the use- of
nuclear weapons, due to the genetic defects( 29 " caused by the use
of such weapons, under the rule forbidding unnecessary suffering. If a
nuclear weapon is employed to gain military advantage, the side-effect
of genetic damage - which is not the damage that the weapon is
calculated to cause - is not disproportionate.
Also, according to some writers, if an attack against military
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objectives causes excessive damage in relation to the concrete and
direct military advantage anticipated, the attack is forbidden. Under
this view, mass destruction ground bursts of nuclear weapons producing
huge amounts of early fall-out are always outlawed. Thus, they believe
that the restricted use of low-yield in air bursts to attack military
objectives (tactical use) does not seem to be covered by the
prohibition. They also add accurate strategic weapons of moderate yield
employed against highly defined military objectives such as missile
silos even in a ground burst, if the early fall-out were not to produce
excessive collateral damage to civilians.
3. The principles which distinguish between military and civilian
objectives which are still accepted as customary international law, were
restated in Part IV of the Additional Protocol I of 1977 especially
Articles 48,(292) 51 , (293) 52,(294)54(2..s., and 55.( 296 ) According to
some writers,as far as these principles are concerned,the interpretation
in the declarations of some states that the Protocol does not outlaw
nuclear weapons as such is not important. But, in the opinion of Carty,
lawyers who oppose the legality of the use of nuclear weapons are
perhaps too readily helped along in their reasoning by the apparent
consistency with which basic rules of humanitarian law seems always to
contain a distinction between civilian and combatant and, related to
this, to reassert the doctrines of proportionality and the prohibition
of indiscriminate use of force. As regards the aforementioned
declarations, Carty notices that it is somewhat strange that the
assembled international community did not bother to make any objection
to these declarations. Of the 96 States participating, no other State
took particular and direct exception to the declarations.
Carty refers to the view that those declarations are a recognition
of two salient facts about the risk of future strategic warfare. First,
nuclear weapons are virtually unusable in the context of classical
warfare. Second, and related to this, their very quality as massively
indiscriminate weapons gives them a dual character as annihilatory
weapons, and as a means of political dissuasion. It is their virtual
uselessness in classical warfare which is taken to be their main
function. Strategic warfare always contained within itself a feature
which rendered classical warfare obsolete. It may also be added that the
Warsaw Pact has joined the abstaining voters in the periodic United
Nations debates on the issue of the legality of the use of nuclear
weapons.
As Carty concluded, this argument leads to endorse the view of
Schwarzenberger that it appears impossible to state with any confidence
that near total air and missile warfare will be avoided simply because
of the contemporary customary laws of war. The rules of war are obsolete
not because of the advent of especially destructive weapons such as
nuclear weapons, but because they are incompatible with the total war
assumptions of which nuclear weapons are an integral part.
4. As mentioned before, The 1925 Geneva Protocol for the
"Prohibition Of The Use In War Of Asphyxiating, Poisonous Or Other
Gases, And Of Bacteriological Methods Of Warfare" provides that
- 421 -
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"the use in war of asphyxiating, poisonous or other gases, and of all
analogous liquids, materials or devices, has been justly condemned by
the general opinion of the civilized world".
According to some writers, the definition of nuclear weapons in
Protocol III of 1954, gives no support to conclude from it that all
nuclear weapons and all means of their employment constitute poisoning
in the sense of the prohibition of poison or poisonous gas, although
this definition includes means of mass destruction which destroy by
distribution of radioactive isotopes, producing mass poisoning and local
fall-out.
As noticed by some writers, the aforementioned description of the
1925 Geneva Protocol does not include the radiation of gamma rays and
that caused by neutrons in the first period of initial radiation,
because this kind of radiation, does not involve introducing a damaging
substance into the human body. According to these writers, air burst of
a nuclear device normally produces practically no local fall-out, and
the residual or global fall-out cannot be considered to be analogous to
gas warfare. Since the prohibition covers only the employment of
weapons where the effect of the damaging gas is one of the main results
and not simply a side effect of the weapon, air bursts of nuclear warheads, at least of a lower yield, are not banned by this rule.

e.

The Legality Of Nuclear Weapons In The Light Of
The Relevant United Nations Declarations
As referred before, the United Nations adopted Declarations on the
Prohibition of the Use of Nuclear and Thermonuclear Weapons. It is the
opinion of some writers that these declarations could not create new
law, and the voting demonstrates the conflicting views of states in this
question.
(3)
The Argupents Of The Conditional Legality Of
Nuclear Weapons
A. According to some writers, we may refer
military law c297 )
which adopt the principle that

to some manuals of
the use of nuclear
weapons is lawful provided that the laws of war are applied as examples
of the conditional legality of nuclear weapons. However, these writers
added that, even, if it is assumed that the use of nuclear weapons is
lawful under certain conditions, the use of nuclear and thermonuclear
weapons delivered by bomber and missile in pursuance of a policy of
deterrence and involving massive retaliation would still be unlawful for
certain compelling reasons. The deterrent principle rests on the
threat of massive retaliation, and this even in reply to attack with
conventional weapons to official Western statements. (298)
According to these writers, the distinction between conditional and
absolute illegality has important legal effects. If the conditional
view be taken, then preparation for nuclear war, including testing,
deployment and transport of warheads, may not be characterized as

- 422 -

THE

s_rALir se,

OF WAR IN AL-GNARI'A AL-I9LAMXYA AND MTERNATIONAL LAW
F. 7- p-

rr

P- P. .4

rr

illegal - unless they are specifically designed for what would be in any
case an illegal threat or use of force. On the principle of absolute
illegality, normal legal powers and privileges would not extend to
preparation and transport of the weapons. Thus, if there is a right of
passage for warships through the territorial sea, it could hardly apply
to vessels carrying nuclear weapons. Treaties relating to the supply,
maintenance or manufacture of these weapons would also be void.
B. We referred before to the right of self-defence under the United
Nations Charter. Being recognized by Article 51 of the United Nations
Charter, and hence based on the general principles of law, the right to
self-defence is, therefore, essentially a legal concept.
According to some writers, it would be legitimate to use nuclear
weapons to repel a nuclear attack either at the very outset of the
exercise of the right to self-defence or at any stage during the
exercise, irrespective of the legality of nuclear weapons. But, the
force used in self-defence must be proportionate to and commensurate
with the quality and character of the attack which it is intended to
meet. It may also be added that the right to self-defence commences as
soon as the armed attack is launched and exists only so long as the
attack continues. As soon as the attack is permanently repelled, the
use of further force must cease at once.
• C. According to some writers, it is maintained, generally, that
aggression as a breach of the peace does not justify a breach of the
rules of the laws of war by way of reprisals. Therefore, neither the
right to take reprisals nor the right to self-defence generally justify
the use of nuclear weapons by the defender, if this use is illegal
pursuant to the laws of war. But, faced with the immediate danger of
being completely destroyed by an illegal attack with conventional
weapons, the defending state might be granted the right to employ
nuclear weapons to damage the forces of the aggressor state as reprisal
and in the exercise of self-defence, even if this use would normally
infringe the laws of war.
According to these writers, the prohibition against attacking the
civilian population by way of reprisals, included in Article 51
paragraph 6 of the Additional Protocol I of 1977, is not applied to the
use of nuclear weapons.

(4) Conclusion
A. We shall refer to the following remarks, noted by some writers, .
which relate to the legality of the nuclear and thermo-nuclear weapons
1. The workability of a system of legal control of weapons depends
on their technological character, c299 ) as well as on the realities of
politics. (300)
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2. Self-preservation is not a legal right but an instinct and no
doubt when this instinct comes into conflict with legal duty either in a
state or an individual, it often happens that the instinct prevails over
the duty. But, we ought not to argue that because states or individuals
are likely to behave in a certain way in certain circumstances,
therefore, they have a right to behave in that way.

3. T he sovereignty concept, which is still basically intact so far
as the Great Powers are concerned, would be transformed by the existence
of an i nternational authority empowered to penetrate and use the
requisite policing force regardless of frontiers; a consideration
underlined by the fact that every state involved has made nuclear
development a supremely political function, closely monopolised by the
state.

4. The role of the United Nations, and particularly the General
Assembly, relating to the legality of nuclear weapons, has been affected
by the following two factors
a. where matters of high policy of the state are concerned, the
influence of international law is minimal.
b. It is very easy to underestimate the relevance of moral arguments
in world affairs.
However, there is no evidence that, in a crisis, governments deliberately choose instruments of policy outside the law; and to deny the
existence of legal standards is to free governments from the burden of
Justification.
B. Since 1945, nuclear weapons have not been used, but, as noticed
by some writers, it would be very difficult to establish that a rule of
customary international law has developed.
There is also no general convention expressly prohibiting the use of
nuclear weapons. The efforts of a number of United Nations Member States
to promote,within the United Nations framework, a treaty prohibiting the
use of nuclear weapons have not been successful.
As referred before, the United Nations Declarations on .the
prohibition of the use of nuclear weapons demonstrates the conflicting
views of states on the question. According to some writers, the general
statements of a number of Non-Nuclear Weapon States cannot create a •
rule of international law without the concurring opinion and practice of
the Nuclear-Weapon States.
It is also noticed that a number of NonNuclear-Weapon States do not share the conviction that these weapons are
in general illegal.
The Juristic attitude of considering the use of nuclear weapons
illegal is based on the approach which Judges the legality of the use of
these weapons by applying the various specific rules of warfare.
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Second: The Legality Of .

Chemical Weapons(

(I) General
The use of poisoned arrows and of poisonous fumes are old means of
war.
Modern chemical weapons in various forms were used on a large scale
during the First World War. According to Thomas and Thomas about 100
principal gas attacks occurred, causing over one million injuries and
91, 198 deaths. Since that war, there have been only a few instances of
the use or alleged use of chemical weapons.
Between the two World Wars, Italy used chemical weapons against
Ethiopia. Although Italy declared its intention to abide by the 1925
Geneva Gas Protocol, it argued that the Protocol did not forbid the use
of gas on legal grounds as reprisals not in kind, but against barbarians
and illegal means of warfare of another nature. In the Sino-Japanese
war, Chemical weapons were used by Japan.
During the Second World War, gas was not used in the European
theatre of war; but few instances of were reported of Japanese use of
chocking and vomiting gases against United States forces in Guadal Canal
and New Guinea. This use was discontinued after the United States
warnings of retaliation.
After the Second World War, gas agents were not used in the Korean
War. According to Thomas and Thomas, political motivation could be
behind the abstention of the United States from the use of Chemical
weapons, for the Korean conflict was a limited war with limited
political objectives against the enemies including the People's Republic
of China. In the Vietnam War, the United States used chemical weapons
such as tear gas and herbicides. The United States contended that the
gas was used as a "humanitarian" weapon. Farer refers to a statement
of the Director of the United States Arms Control And Disarmament
Agency, in 1966, before a United Nations Committee, he says, "In
Vietnam, when the Vietcong take refuge in a village and use innocent
civilians and prisoners as shields, would it be more humane to use rifle
and machine gun, fire and explosive grenades to dislodge and destroy the
Vietcong and in so doing risk the lives of the innocent and wounded
hostages?" But Farer refers also to news reports in 1969, that the
United States Command in Saigon, responding to a Pentagon request for an
evaluation of the use of tear gas, had stated that the bulk of the
principal gas employed "had been used against enemy camps, bunkers and
caves", and had "rarely been used to save civilian lives or property".
In 1963 charges were made against the United Arab Republic (Egypt)
of the use of poison gases against royalist villages in Yemen. In 1967,
gas raids were, again, reported. Charges were also made against the
Soviet Union of the use of tear gas in Afghanistan. Mast recently, it
was reported that Iraq used chemical weapons against Iranian troops.
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(2)
The Legality Of Chemical Weapons And Customary
International Law
There are two opinions, one maintains that according to customary
international law, the use of some chemical weapons is illegal, the
other considers the use of all chemical weapons except herbicides
illegal.
According to Thomas and Thomas, the conduct of states indicates a
belief in the existence of a binding customary norm prohibiting at least
the first use of the lethal or severely injurious types of chemical
weapons. But they believe that chemical incendiary weapons, including
flamethrowers and napalm weapons, and smokes are accepted as legal.
We are inclin d to favour the opin'on of other writers who believe
that the prohibition of chemical weapons is founded in customary
international law. It developed as part of the customary prohibition of
the use of poison. There is also sufficie t evidence of state opinio
juris specifically relating to chemical weapons, which shows that the
instances of use of such weapons, lethal. incapacitating and irritants,
constituted breaches of then exi.ting international obligation.. In
supporting their opinion, these writers add that an opinio juris was
formed after the First World War to the effect that these kind of
weapons were indeed prohibited which developed during the 1920's and
1930's.
The few instances of the use of chemical weapons since the
First World War met severe protest from the international community.
As far as herbicides are concerned, it seems that the expressions of
opinio juris are not numerous enough to constitute a customary rule.

(3) The Legality Of Chemical Weapons And Treaty Law
We may distinguish between three periods in this regard, the period
before the First World War, the period between the two World Wars and
the period after the Second World War.This distinction does not mean the
existence of three different stages. The distinction aims to clarify the
different treaties concluded during each period.

The Period Before World War I!
1. The Hague Declaration Of July 29, 1899
The Hague Declaration concerning the prohibition of he use of projectiles diffusing asphyxiating gases of July 29, 1899, provides that
"The Contracting Powers agree to abstain from the use of projectiles the
sole object of which is the diffusion of asphyxiating or deleterious
gases". The Declaration entered into force on September 4, 1900.
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This Declaration was derived from the general principles of
customary international law prohibiting the use of poison and materials
causing unnecessary suffering. C302> To the extent that the specific
prohibition embodied in this Declaration, it is applicable, as a
particular rule of customary international law, to all states and not
merely those which have formally ratified or acceded to it,( 3°3 ' and the
Declaration's general participation clause would cease to be relevant.
As noted by Thomas and Thomas, the addition of the word
"deleterious" to the word "asphyxiating", in defining the type of gas,
would extend the meaning to any gas which would be hurtful or injurious
to life or health. This would broaden the definition to include not
only the killing or gravely injurious gases, but also those such as some
incapacitating and riot control gases which may have injurious or
harmful effects on health.
The Declaration was criticized by Thomas and Thomas, who refer,
inter alia, to the use of the words "sole object" as permitting a
literal interpretation to the effect that any projectile diffusing even
gravely injurious gases which had objects other than the diffusion of
such injurious gases would be permitted although this was not the
interpretation intended by the drafters. In the opinion of Thomas and
Thomas, to have effectuated their true intention, the drafters should
have written "primary" or "main" rather than "sole" object. Due to this
drafting, some writers suggest that the Declaration may have been
overtaken by the more comprehensive prohibition in the .1925 Geneva
Protocol.

2

The Hague Regulations Of October 18, 1907

Article 23 of the Regulations annexed to the Hague Convention
Respecting The Laws And Customs Of War On Land provides that
"In addition to the prohibitions provided by special conventions, it is
especially forbidden
a) To employ poison or poisoned weapons".
This prohibition of the use of poison or poisoned weapons is a
codification of a customary rule of international law, consequently it
confirms a rule already obligatory upon all states.
According to Thomas and Thomas, poison is a substance which produces
chemically c3") an injurious or deadly effect when introduced into an
organism in relatively small quantities.
According to the same authority, toxic chemical agents which make up
a large part of chemical warfare would automatically be poisonous under
the various definitions of poison.
A toxic substance is a poisonous
substance,
one which kills or injures through chemical or
physicochemical action on the body; and the use of such a substance to
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reduce the military effectiveness of the enemy by killing or injuring
the members of the armed force would constitute a use of a poison in
warfare. The incapacitating chemical agents and riot control chemical
agents are toxic, with chemical reactions on the system which may, in
cases of overexposure, cause serious illness or death. Therefore, they
would fall under the label of poison.

The Period Between The Two World Wars
1.

The Treaty Of Versailles Of June 28, 1919

On June 28, 1919, a Peace Treaty with Germany was signed at
Versailles. This Treaty proscribed the manufacture and importation of
"asphyxiating, poisonous or other gases and all analogous liquids,
materials or devices in Germany, while referring to an already existing
prohibition of use, Article 171 of the Treaty provides that
"The use of asphyxiating, poisonous or other gases and all analogous
liquids, materials or devices being prohibited, their manufacture and
importation are strictly forbidden in Germany.
The same applies to materials for the manufacture, storage and use of
the said products or devices".
The United States never ratified the Paris Peace Treaties;° B ) but
in the Treaty Restoring Friendly Relations Between The United States And
Germany of August 25, 1921, certain portions of the Versailles Treaty
were incorporated, including the version of the Article on the
asphyxiating gas.

The Treaty Of
2.
$eptember 10, 1919

Saint—Germain

En—Laye Of

On September 10, 1919, a Peace Treaty between the Allies and Austria
was signed at Saint-Germain. Article 135 of this Treaty, which includes
some changes to Article 171 of the Treaty of Versailles, provides that
"The use of flame-throwers asphyxiating, poisonous or other gises,
and all similar liquids, materials or devices being prohibited, their
manufacture and importation are strictly forbidden in Austria.
Material specifically intended for the manufacture, storage or use
of the said products or devices is equally forbidden".

The Treaty Of Neuilly — Sur — $eine Of_povember 27,
On November 27, 1919, a Peace between the Alliance and Bulgaria was
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signed at Neuilly.
This Treaty followed the wording adopted by the
Treaties with Austria and Hungary in prohibiting flamethrowers.

4. The Treaty Of The Trianon Of June 4, 1920
On June 4, 1920 a Peace Treaty was signed with Hungary at the
Trianon. Article 119 of this Treaty is identical to Article 135 of the
Treaty of Saint-Germain with Austria.

S. The Washington Treaty In Relation To The Use Of
Submarines And NOXIOUS Gases In Warfare Of
February — 6, 1922
The Washington Conference On Disarmament,° 6 ) led to the conclusion
of a Treaty In Relation To The Use Of Submarine And Noxious Gases In
Warfare on February 6, 1922. Article 5 of the Treaty provides that
"The use in war of asphyxiating, poisonous or other gases, and all
analogous liquids, materials or devices, having been justly condemned by
the general opinion of the civilized world and a prohibition of such u.oe
having been declared in treaties to which a majority of the Civilized
Powers are Parties.
The Signatory Powers, to the end that this prohibition shall be
universally accepted as a part of international law binding alike the
conscience and practice of nations, declare their assent to such
prohibition, agree to be bound thereby as between themselves and invite
all other civilized nations to adhere thereto".
This Treaty never entered into force because France did not ratify
it.

3°7)

6. The
Use In
eases,
Qf June

Geneva Protocol For The Prohibition Of The
War Of Asphyxiating, Poisonous Or Other
And Of Bacteriological Methods Of Warfare,
17 4 1925

The Geneva Protocol of June 17, 1925, was adopted by the
International Conference On The Control Of The International Trade In
Arms, Munitions And Implements Of War, which had been convened by the
Council of the League of Nations and met in Geneva in May and June
1925.(° e ) The Protocol entered into force on February 8, 1928. Like
earlier agreements referred to above, this Protocol was derived from the
general principles of customary international law prohibiting the use of
poison and materials causing unnecessary suffering.
The Geneva Protocol provides that
"Whereas the use in war of asphyxiating, poisonous or other gases, and
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of all analogous liquids, materials or devices, has been justly
condemned by the general opinion of the civilized world; and
whereas the prohibition of such use has been declared in Treaties to
which the majority of Powers of the World are Parties; and
To the end that this prohibition shall be universally accepted as a part
of International Law, binding alike the conscience and the practice of
nations;
Declare
The High Contracting Parties, so far as they are not already Parties to
Treaties prohibiting such use, accept this prohibition, agree to extend
this prohibition to the use of bacteriological methods of warfare and
agree to be bound as between themselves according to the terms of this
declaration".
It is to be noted that the scope of the Protocol's terminology is
comprehensive, and its broad proscription of chemical agents far exceeds
the very restrictive prohibition of the Hague Gas Beclaration af 18q9.
According to some writers, the Protocol not only covers lethal or
incapacitating agents, but also irritating agents such as lachrymatory
gases (tear gases), c3° 9 ) and herbicides which its toxic effect mainly
works on plants. Under the Protocol the use in war of all chemical
agents or substances is prohibited whether it is gaseous, liquid or
solid. The words "gases" and "liquids" are expressly used; and solid
substances would fall under "analogous materials".
A number of States have ratified the Geneva Protocol with a
reservation as regards reciprocity." 1 °) If a state uses chemical
weapons first, its enemies are thus free from their obligation under
the Protocol, but they still remain bound by the corresponding customary
rules.

C. The Period After The Second World War
1 .
The Peace Treaties With Italy,
Finland, Hungary And Romania Of February

Bulgaria,
1947.

10,

On February 10, 1947, Peace Treaties were signed between the Allies'
on the one side and Italy, Bulgaria, Finland, Hungary and Romania on the
other. In these Treaties, the defeated State agreed not to manufacture
or possess either publicly or privately, certain types of war materials
including asphyxiating, lethal, toxic or incapacitating substances
intended for war purposes or manufactured in excess of civilian
requirements; propellants, explosives, pyrotechnics, or liquified gases
destined for the propulsion, exploding, charging, or filling of , or for
use in connection with war materials in the above categories, not
capable of civilian use or manufactured in excess of civilian
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requirements; and factories and tool equipment especially designed for
the production and maintenance of the material enumerated and not
technically convertible to civilian use.

2

The Peace Treaty With Austria Of 1955

This Peace Treaty stipulates that Austria was not to "possess,
construct experiment" with "asphyxiating, vesicant or poisonous
materials or biological substances in quantities greater than or of
types other than, are required for legitimate civil purposes, or any
apparatus designed to produce, project or spread such materials or
substances for war purposes".

3. The Western European Union
The Treaty Of Economic, Social And Cultural Collaboration And
Collective Self-Defence was signed at Brussels on March 17, 1948.(311)
When the French National Assembly, on August 30, 1954, refused to ratify
the Treaty On The European Defence Community, a need was felt among
Western nations to find other ways and means of incorporating Germany
into the Western defence system. A Conference was held in London from
September 28 to October 3, 1954, to discuss the problem. This
conference resulted in a series of Protocols, signed at Paris on October
23, 1954, and were ratified on May 6, 1955.(312)
Article 2 of Protocol III On The Control Of Armaments provides that:
"The High Contracting Parties, Members of Western European Union also
take note and record their agreement with the undertaking given by the
Chancellor of the Federal Republic of Germany in the same Declaration
that certain types of armaments will not be manufactured in the
territory of the Federal Republic of Germany, c313 ) except that in
accordance with the needs of the armed forces a recommendation for an
amendment to, or cancellation of the content of the list of these
armaments is made by the competent Supreme Commander of the North
Atlantic Treaty Organization, and if the Government of the Federal
Republic of Germany submits a request accordingly, such an amendment or
cancellation may be made by a resolution of the Council of Western
European Union passed by a two-thirds majority. The types of armOvants
referred to in this Article are listed in Annex III".
Article 3 of this Protocol provides that
"When the development of atomic, biological and chemical weapons in the
territory on the mainland of Europe of the High Contracting Parties who
have not given up the right to produce them has passed the experimental
stage and effective production of them has started there, the level of
stocks that the High Contracting Parties concerned will be allowed to
hold on the mainland of Europe shall be decided by a majority of vote of
the Council of Western European Union". C314)
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4. The Outer Space Treaty Of 1.567
We referred before to the Treaty On Principles Governing The
Activities Of States In The Exploration And Use Of Outer Space Including
The Moon And Other Celestial Bodies, which was signed on January 27,
1967. This Treaty was mainly drafted to restrain nuclear weapons, but
it would also cover chemical and biological weapons, since the Parties
to the Treaty agreed not to place in orbit around the earth any objects
carrying nuclear weapons or any other kinds of weapons of mass
destruction, install such weapons or any other kinds of weapons of mass
destruction on celestial bodies, or station such weapons in outer space
in any other manner. Chemical and biological weapons fall within the
definition of "weapons of mass destruction".

(4)
The Legality Of
United Nations

Chemical Weapons And The

1. The concern of the United Nations
weapons was as early as August 1948, when
of the United Nations Mr. Trygvie Lie,
Nations looking toward the adoption of
controlling the manufacture of chemical and

with chemical and biological
the former Secretary General
urged action of the United
a treaty for preventing or
biological weapons.

2. On April 8, 1953, the General Assembly of the United Nations
adopted the Resolution 704 (VII), which encouraged the continuation of
disarmament negotiations and referred to the chemical and biological
weapons as a part of a general phrase on "the elimination and
prohibition of all major weapons, including bacteriological adaptable to
mass destruction".
3. On November 28, 1953, the General Assembly adopted Resolution 715
(VIII), by which it instructed the Disarmament Commission to prepare a
disarmament treaty which included the elimination and prohibition of
bacteriological, chemical and all other weapons of mass destruction.
4. After its establishment, the Eighteen Nations Disarmament
Committee, began meeting in Geneva in March, 1962. Various draft general
and complete disarmament treaties have been discussed, all containing
references to the need to eliminate stockpiling of chemical, biological
and other weapons of mass destruction, the cessation of the production
of such weapons, and the elimination of all means of delivery of'such
weapons.
5. In its Resolution 2162 (XXI) of December 5, 1966, the General,
Assembly considers that "weapons of mass destruction constitute a dangei
to all mankind and are incompatible with the accepted norms of
civiliztion"; calls for "strict observance by all states of the
principles and objectives of the Protocol For The Prohibition Of The Use
In War Of Asphyxiating, Poisonous Or Other Gases, And Bacteriological
Methods Of Warfare, signed at Geneva on June 17, 1925, condemns all
actions contrary to those objectives"; and invites "all states to accede
to the Geneva Protocol of June 17, 1925".
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6. On December 20, 1968, by its Resolution 2425 (XXIII), the General
Assembly requested the Secretary General to appoint a group of experts
to study the effects of chemical and bacteriological (biological)
weapons. On July 1969, in submitting the expert's report entitled
"Chemical And Bacteriological (Biological) Weapons And The Effects Of
Their Possible Use", the Secretary General recommended that Members of
the United Nations, inter alia, "make a clear affirmation that the
prohibition contained in the Geneva Protocol applies to the use in war
of all chemical, bacteriological and biological agents including tear
gases and other harassing agents - which now exist or which may be
developed in the future". On December 16, 1969, the General Assembly
adopted Resolution 2603 (XXIV), by which it declares "as contrary to the
generally recognized rules of international law, as embodied in the
Protocol For The Prohibition Of The Use In War Of Asphyxiating,
Poisonous Or Other Gases, And Of Bacteriological Methods Of Warfare,
signed at Geneva on June 17, 1925, the use in international armed
conflicts of
a. Any chemical agents of warfare - chemical substances, whether
gaseous, liquid or solid - which night be employed because of their
direct toxic effects on man, animals or plants;
b. Any biological agents of warfare - living organisms, whatever their
.nature, or incentive material derived from them - which are intended
to cause disease or death in man, animals or plants, and which depend
for their effects on their ability to multiply in the person, animal
or plant attacked.

As regards the illegality of the use of herbicides in warfare, it
may be said that, in the light of reservations and opposition
expressed during the United Nations debates, cls ' the expressions of
opinio juris are not as numerous as would be necessary for the formation
of a customary rule.
7. On December 16, 1971, the General Assembly adopted Resolution
2862 (XXVI), by which it adopted The Convention On The Prohibition Of
The Development, Production And Stockpiling Of Bacteriological
(Biological) And Toxin Weapons And On Their Destruction.
8. The United Nations General Assembly adopted many resolutions,
such as its Resolution 65 (XXXII) of December 12, 1984, which comprise
Parts A,( 3 ' 6 ) B," 17 ' C,( 3 "9 ) D and E. 4319 ' This Resolution reaffirms
the necessity of strict observance by all states of the principles and
objectives of the Geneva Protocol of 1925;and call for strict observance
of existing international obligations regarding prohibitions on chemical
and biological weapons.
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Third! The Legality Of Biological Weapons

(I)

General

Biological weapons for the conduct of war are living organisms,
regardless of their nature, or infectious materials extractable from
them which are intended to cause disease to or the death of humans,
animals or plants, and the effect of which depends on their ability to
multiply in the organism of a person, animal or plant affected by them.
Such weapons already exist in nature. For the purpose of legal
regulation, toxins produced by living organisms are treated together
with biological weapons, although they constitute chemical weapons from
the point of view of natural science.

According to Thomas and Thomas, crude methods of biological war were
utilized early in the history of conflict. In ancient times bodies of
cholera and plague victims were dropped over the walls of beleaguered
cities, or left on the ground the enemy was expected to occupy. Rivers
and wells were often polluted so as to produce disease by throwing the
carcasses of animals or corpses of men into them.

In the First World War, there is no proof that biological weapons
were used, although it was claimed that Germany dropped garlic and
sweets infected with cholera germs in Romania and Italy.

In the Second World War, it was claimed that Japan made a few
limited attempts to employ biological weapons. For example, Japan's
alleged use of plague and typhus biological weapons against the
Mongolian People's Republic in 1939, and against China in 1940-42.

Thomas and Thomas refer to the charges made against the United
Nations forces and the United States, during the Korean War, that they
had used "cruel and inhuman" bacteriological warfare against the
inhabitants of North Korea and Northeast China. Also, the use of
ancient and very unsophisticated forms of biological warfare have been
reported in Vietnam.

The Legality Of Biological Weapons And s
(2)
Customary Internatipnal Law
A customary rule prohibiting the use of biological weapons, may be
said to exist, the evidence of which can be found in the universal
support of a series of pertinent United Nations General Assembly
Resolutions, which affirmed the binding character of the
"principles and objectives" of the 1925 Geneva Protocol as "generally
recognized rules of international law". The abstention from use of the
biological weapons while they are military feasible could well indicate
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a belief in a customary rule.

However, some writers believe that it is permissible to use of
biological weapons, and also possible as a retaliation in kind against a
previous use, and also possible as a retaliation in a proportionate
manner against any previous breach of the laws of war whether or not use
of biological weapons was involved. Others believe that reprisals by
biological weapons are permissible only if such weapons are capable of
being directed with precision against armed forces or military
objectives. In the opinion of some writers, although reprisals are the
only effective sanction of the law of war, they are of limited value,
for they generally lead to counter-reprisals.

(3) The Legality Of Biological Weapons And Treaty
LAM_
To eliminate repetition, we shall refer only to the main features
of the legality of biological weapons under treaty law.

Since Article 23 (a) of the Hague Regulation prohibits the use in
war of poison or poisoned weapons, it is essential to determine whether
or not all biological agents or certain biological agents can be
categorised as poison. The antimaterial agents may be excluded from
being poisonous because they are not applied to living organisms. Some
writers believe that all biological agents, whether toxin-creating or
not, are to be characterized, by definition, as poison. They are
substances causing death or injury in living orgatisms, and these
effects are the results of chemical changes in the host produced
directly or indirectly by the bacteria. Moreover, an infectious disease
is said to invade the tissues, and the damage is done by pathogenic
organisms.
Thus, the disease acts not mechanically, but by its own
inherent qualities. According to Thomas and Thomas, Article 23 (a)
relates to the use of poison to injure or destroy the person of the
enemy, rather than the destruction of his property. To the extent that
antianimal, antiplant agents are used to deprive the enemy armed forces
of property valuable to them and upon which they are dependent, there
would seem to be no serious objection. But, to contaminate food and
water deliberately so as to poison enemy forces would offend against
.
Article 23 (a).

The 1925 Geneva Protocol is the first treaty which expressl
includes a rule relating to the prohibition of the use in war of
"bacteriological methods of warfare". According to some writers, the
prohibition of "bacteriological methods of warfare" must be understood
as a prohibition of all biological weapons. Although the term
"bacteriological" is scientifically narrower than the term "biological",
the general character of the biological weapons envisaged by the
Due to the
Protocol does not appear to be open to serious dispute.

- 435 -

THE LEGAL/TV OP WAR IN ALE:HARIA AL—IaLAMIVA AND INTERNATIONAL LAW
7 7 ("1
os% R
71

difference in meaning between the English and the French versions, C220)
both of them are equally authentic, two opposing inter-pretations of the
Protocol exist. The restrictive interpretation maintains that the
prohibition does not cover incapacitating agents in general, irritant
agents in particular, or attacks against animal and plant life. But, the
opinion of the majority of writers, based on the preparatory work,
agrees that the Protocol applies to all biological agents.

Some of the treaties concluded after the Second World War include
obligations of renunciation of biological weapons such as Protocol III
of 1954 modifying and completing the Brussels Treaty of 1948 and the
Austrian State Treaty of 1955, but they are applied to few states.

Other treaties include a restriction to the placement of biological
weapons such as the Treaty On Principles Governing The Activities Of
States In The Exploration And Use Of Outer Space Including The Moon And
Other Celestial Bodies of 1967; and the Treaty On The Prohibition Of The
Emplacement Of Nuclear Weapons And Other Weapons Of Mass Destruction In
The Sea-Bed And The Ocean Floor And In The Subsoil Thereof of 1971.

On December 16, 1971, the General Assembly of the United Nations, by
its Resolution 2826 (XXVI), adopted the Convention On The Prohibition Of
The Development, Production, And Stockpiling Of Bacteriological
(Biological) And Toxin Weapons And On Their Destruction. Simultaneously,
the General Assembly requested the Depositary Governments of the United
States, the United Kingdom and the Soviet Union to open the Convention
for signature and ratification at the earliest poSsible date, and
expressed the hope for the widest adherence to it.

According to Article 1 of the Convention( 22 " each Party undertakes
never in any circumstances to develop, produce, stockpile or otherwise
acquire or retain microbial or other biological agents, toxins, weapons,
equipment or the means of delivery designed to employ such agents or
toxins for hostile purposes or in an armed conflict.

According to
to destroy or to
equipment; and
undertake not to

Article 2 of the Convention( 222 ) the Parties undertake
divert to peaceful purposes all such agents, toxins and
according to Article 3 of the Convention, c223 ) they
transfer them to any recipient whatsoever.

Another important obligation is included in Article 9 of the
Convention which provides that
"Each State Party to this Convention affirms the recognized objective of
effective prohibition of chemical weapons and to this end, undertakes to
continue negotiations in good faith with a view to reaching early
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agreement on effective measures for the prohibition of their
development, production and stockpiling and for their destruction, and
on appropriate measures concerning equipment and means of delivery
specifically designed for the production or use of chemical agents for
weapons purposes".

It is to be noted that the Convention does not include any
arrangements for verification of mutual fulfilment. A complaint of
violation may be lodged with the United Nations Security Council in
accordance with Article 6 of the Convention.
According to Article 13 paragraph 1, the Convention shall be of
unlimited duration. This Convention entered into farce an March 26,
1975.(224) According to Article 12 of the Convention, a First Review
Conference of the States Parties must be held five years after the entry
Into force of the Convention. This Conference was held at Geneva from 3
to 21 March 1980. In its final Declaration, the Review Conference
decided that a Second Review conference should be held mt Gement, mt the
request of a majority of States Parties not earlier than 1985 and, in
any case not later then 1990. At the request of a majority of State
Parties, the Second Review Conference was held in 1986.
We may also add to the treaty law in this regard, the rules of the
law of war which regulate methods and means of warfare in general. They
are contained in the 1977 Additional Protocol I to the Geneva Red Cross
Conventions of 1949.
We may identify in this Protocol, certain rules to be applied,
specifically,on antipersonnel; C22S) antiplant; and antianimal biological
agents.c226)

•

I

•

United Nations

We referred before to some Resolutions of the General Assembly of
the United Nations relating to both chemical and biological weapons.
Many of these Resolutions emphasize the danger of these mass destruction
weapons to all mankind; and call for "strict observance by all states of
the principles and objectives of The Protocol For The Prohibitions Of
The Use In War Of Asphyxiating Poisonous Or Other Gases, And Of
Bacteriological Methods Of Warfare, signed at Geneva on June 17, 1925,
and condemns all actions contrary to those objectives". In its latest
Resolutions the General Assembly reaffirms the urgent necessity of
strict observance by all states of the principles and objectives of the
1925 Geneva Protocol.
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See In English:
The New Encyclopaedia Britannica, Volume XIX, passim; The World Book
Encyclopaedia Volume XXI, passim; The United Rations Treaty Series; The
United Rations, Resolutions And Decisions Adopted By The General
Assembly Of The United Nations During The First Part Of Its Thirty-Ninth
Session (From 18 September to 18 December 1984); The Tehran, Yalta And
Potsdam Conferences Documents; Charter Of The Organization Of American
States Of April 30, 1948, Supplement to the American Journal of
International Law, Volume XLVI (1952); The Arab-Israeli Armistice
Agreements (February-July 1948); The Genocide Convention of December 9,
1948, Supplement to the American Journal of International Law, Vol. XLV
(1951); The Geneva Conventions of August 12, 1949; Uniting For Peace
Resolutions of November 3, 1950, Supplement to the American Journal of
International Law, Vol. XLV (1951); Czechoslovak Republic Act On The
Protection Of Peace of December 20, 1950, Supplement to the American
Journal of International Law, Vol. XLVI (1952); Federative People's
Republic Of Yugoslavia Criminal Code of March 2, 1951, Supplement to the
American Journal of International Law, Vol. XLVI (1952); Union Of Soviet
Socialist Republics Peace Defence Act of larch 12, 1951, Supplement to
the American Journal of International Law, Vol. XLVI (1952); The 1977
Protocols Additional To The Geneva Conventions of August 12, 1949;
Repol-t On The Diplomatic Conference On The Reaffirmation And Development
Of International Humanitarian Law Applicable In Armed _Conflicts,
submitted by The International Committee Of The Red Cross, Twenty-Third
International Conference Of The Red Cross, Bucharest, October 1977;
Report On The Red Cross As A Factor Of World Peace, submitted by the
International Committee Of The Red Cross And The League Of Red Cross
Societies, Twenty-Third International Conference Of The Red Cross,
Bucharest October, 1977; The Treaty Of Peace Between Egypt And Israel
signed in Washington D.C., on March 26, 1979; Ian Brownlie (Editor),
Basic Documents In International Law; Leon Friedman (Editor), The Law Of
War, Volume I; Reyes E. Leech, Covey T. Oliver and Joseph Modeste
Sweeny, The International Legal System; Adam Roberts and Richard Guelff,
Documents On The Laws of War; Dietrich Schindler and Jiri Tonan, The
Laws Of Armed Conflicts; H.F. Van Panhuys, L.J. Brinkhorst, H.H. Maas
(Editors in Chief) and Mrs. N. Van Leeuven Boomkaap, International
Organization And Integration; Michael Akelurst, A Modern Introduction To
International Law, pp. 201-222; Janes Baross, The United Rations - fWsl,
Present And Future,passim;A. LeRoy Bennett, International Organization
Principles And Issues, passim; Cyril B. Black and Richard A. Falk
(Editors), The Future Of The International Legal Order, Volume III
(Conflict Management), passim; J. Blislchenko and N. Zhdanov, Terrorism
And International Law , passim; Ian Browmlie, International Law And The
Use Of Force By States, passim; Pierre Boissier, Henry Dunant, passim;
D. W. Bowett, The Law Of International Institutions, passim; Leland M.
Goodrich and Anne P. Simons, The United Rations And The Maintenance Of
International Peace And Security, passim; Leland M. Goodrich, Edvard
Bambro and Anne Patricia Simons, Charter Of The United Rations, passim;
D.J. Harris, Cases And Materials On International Law, passim; Rosalyn
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Biggins, The Development Of International Law Through The Political
Organs Of The United Rations, passim; R.C. Hingorani, Rbdern
International Law, passim; A. N. Kaliadin, 0.V. Bogdanov and G. A.
Vorontsov, Prevention Of Nuclear War, passim; Norton A. Kaplan and
Nicholas DeB Katzenbach, The Political Foundations Of International Law,
passim; f. L. Brierly, The Law Of Rations, passim; Chris N. Okeke,
Controversial Subjects Of Contemporary International Law, passim; L.
Oppenheim, International Law, Volume II (Disputes, War and Neutrality),
passim; Jean Pictet, The Principles Of International Humanitarian Law,
passim; D. V. Greiff, International Law, passim; Jack C. Plano and Robert
E. Riggs, Forging World Order, passim; Georg Schwarzenberger,
International Law As Applied By International Courts And Tribunals,
Volume II (The Law Of Armed Conflict), passim; Georg Schwarzenberger and
E.D. Brown, A Manual Of International Law, passim; Frederic Siordet, The
Geneva Conventions of 1949, passim; Julius Stone, Legal Controls Of
International Conflict, passim; T.A. Taracouzio, The Soviet Union And
International Law, passim; An Van Wynen Thomas and A. f. Thomas, Legal
Limits On The Use Of Chemical And Biological Weapons, passim; G. I.
Tunkin, Theory Of International Law, passim; J.H.W. Verzijl,
International Law In Historical Perspective, Volume I (General
Subjects), passim; David W. Wainhouse in association with Bernhard G.:
Bechhoefer, John C. Dreier, Benjamin Greig, and Harry R. Turkel,
International Peace Observation, passim; Rebecca 11.1E Wallace,
International Law, Passim; Quincy Wright, A Study Of War, Volumes I and
II, passim; Christy Campbell, War Facts Now, passim; Georgi Zadorozhny,
Peaceful Coexistence, passim; Juraj Andrassy, Uniting For Peace, pp.
563-582; Nessim Bar-Yaacov, Some Aspects Of Prisoner-Of-War Status
According To the Geneva Protocol I of 1977, pp. 243-281; William J.
Bivens, Restatement Of The Laws Of War As Applied To The Armed Forces Of
Collective Security Arrangements, pp. 140-145; E.N. Bbrchard, The
Nultilateral Treaty For The Renunciation Of War, pp. 116-120; Richael
Bathe, Chemical Warfare, pp. 83-85; Michael Bathe, War And Environment,
pp. 290-293; Bowett, The Use Of Force In The Protection Of Nationals,
pp. 111-126; Ian Brownlie, Some Legal Aspects Of The Use Of Nuclear
Weapons, pp. 437-457; Tony Carty, The Origins Of The Doctrine Of
Deterrence And The Legal Status Of Nuclear Weapons, pp. 104-132; Tony
Carty, Legality And Nuclear Weapons, pp. 133-154; T. Cyprian,Prohibition
Of Weapons Of lass Destruction And Collective Security, pp.13-40; Jost
DelbrUck, Collective Measures, pp. 101-103; Jost Delbrdck, Collective
Security, pp. 104-114; Jost Delbrack, Collective Self-Defence, pp. 114117; Tam J. Farer, The Laws Of War, 25 Years After Nuremberg, pp. 5-54;
C.G. Fenwick, Draft Code Of Offences Against The Peace And Security Of
Mankind, pp. 98-101; Benjamin B. Ferencz, Aggression, pp. 1-6; Muhammad
Hafez Ghanem, The Illegality Of Nuclear Tests, pp. 39-52 ; Hans Heinrich
Jescheck, Collective Punishment, pp. 103-104; Nagat T. Kassar, The Legal
Limits To The Use Of International Force Through The United Natiolis
Practice, pp. 163-236; Herman Khan, The Arms Race And Some Of Its
Hazards, in Richard A. Falk and Saul Rendelovitz, The Strategy Of World
Order, Volume II (Toward A Theory Of War Prevention), pp. 17-51; L.
Kbpelmanis, The Problem Of Aggression And The Prevention Of War, pp.
244-257; Josef L. Kunz, Individual And Collective Self-Defence In
Article 51 Of The Charter Of The United Rations, pp. 872-879; Josef L.
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Kunz, The Chaotic Status Of The Laws Of War And The Urgent Necessity For
Their Revision, pp. 37-61; Josef L. Kunz, The Laws Of War, pp. 313-337;
Ayres S. McDougal, Law And Power, IR 102-114; Ayres S. AcDougal, Peace
And War : Tactual Continuum With Multiple Legal Consequences, pp. 63-68;
Nawaz, The Doctrine Of Outlawry Of War, pp. 80-111; Norbert Pelzer,
Nuclear Free Zones, pp. 38-41; Pitman B. Potter, Offences Against The
Peace And Security Of Mankind, pp. 101-102; Dietrich Raushving, Nuclear
Warfare And Weapons, pp. 44-50; Elmar Rauch, Biological Warfare, IR 4547; Anton SchlOgel, Geneva Red Cross Conventions And Protocols, pp. 181191; Egon Shwelb, The Nuclear Test Ban Treaty And International Law, pp.
642-676; IL Eagendra Singh, The Right Of Self-Defence In Relation To The
Use Of Nuclear Weapons, pp. 3-37; Waldemar A. Soil., Weapons Prohibited,
pp.352-354; Herbert von Aux, Nuclear Tests, pp. 41-44; Milan Vucinic,
The Right Of A Person In Defending His Hone, pp. 1-10; C.H.M. Waldock,
The Regulation Of The Use Of Force By Individual States In International
Law, 455-515; L.H. Woolsey, The Uniting For Peace Resolution Of The
United Rations, pp. 129-137; Quincy Wright, Changes In The Conception Of
War, pp. 755-767; Quincy Wright, The Outlawry Of War, pp. 67-103; Quincy
Wright, The Concept Of Aggression In International Law, pp. 373-395;
Quincy Wright, The Outlawry Of War And The Laws Of War, pp. 365-376;
Quincy Wright, The Prevention Of Aggression, pp. 514-532; Quincy Wright,History Of the Concept Of War, pp. 116-147; Quincy Wright, The New
International Law, pp. 45-52; Henn JUrl Uibcpun, War Of National
Liberation, p.343-346.
' See In Arabic:
The Red Crescent Society Of The United Arab Republic (Egypt), Arabic
Translation Of The Four Geneva Conventions of August 12, 1949 (According
To The Official Translation Of The Egyptian Ministry Of Foreign
Affairs); The International Committee Of The Red Cross, Arabic
Translation Of The 1977 Additional Protocols To The Geneva Conventions
of August 12, 1949; Centre Of Documents And Contemporary History Of
Egypt, Provisions And Documents Of The Peace Treaty Between Egypt And
Israel of 1979; Muhammad Yusuf Ulwan, International Documents (Arabic
Translation); Gaafar Abd As-Salam, Mu l ahadat As-Salam Al-Risriya AlIsraeliya, passim; Salad] Eddin Amer, Al-Augawana Ash-Sha'abiya AlNusallaha Fi Al-Qanun Ad-Dawli Al-A'am, passim; Salall Eddin Amer,
Augaddima Li Diraset Qanun An-Aiza'at Al-Nusallaha, passim; Munzer
Anabtawl, Wafibat Al-Atraf Ath-Thalitha 11 Al-Hurub Al-Nu'asera, passim;
Arab Lawyers Seminar, Book Of The Seminar On The Palestine Question
(Algeria, From 22 to 27 July, 1967), passim; Abbyee Eddin Ali-Askmawy,
Huquq Al-Aadaayeen Takta Al-Iktilal Al-Barbi, passim; Muhammad Babea
Eddin Bashat, Al-Mu'amala Bi Al-Rithl Ft Al-Qanun Ad-Dawli, Al-A'amal
Al-Intigamiya Wa Fikrat Al-Iqab Ad-Dawli, passim; Ibrahim Al-Enati,
Mu l ahadat As-Salam Al-Risriya Al-Israeliya Fi Bo y ' Qawaed Al-Qanun Ad=
Dawli, passim; Saair Muhammad Fadel, Al-Aasuliya Ad-Dawliya A'nn AlAddrar An-Natiga A'n Istikhdam At-Taqa An-Nawawiya 11 Vogt As-Silm,
passim; Abdul Wahid Muhammad Yusuf Al-Far, Asra Al-Harb, passim; Hasan

Fath El-Bab, Al-Nunazzamat Ad-Dawliya Wa Daur Al-Unam Al-Nutallida 11 AlMushAllat Al-Mu'asera, passim; Suhail Hussain Al-Fatlawy, Qadisiyat
Saddam Ft Dou' Ahkam Al-Qanun Ad-Dawli, passim; Muhammad Hafez Ghanem,
Al-NU'ahadat, Liras& Li Ankara Al-Qanun Ad-Dawli Wa Li Tatbigatull 11 Al-
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A'alam Al-Arabi, passim; Nuhamnad Talaat AL-Ghunaind, Al-Gbunai gd Fl AtTanzim Ad-Dawli, passim; Muhammad Talaat Al-Gbunaimi, Al-Ghunaimi AlWaJiz Fl At-Tanzim Ad-Dawli, passim; Zaki Hashem, Al-Umam Al-Mutahida,
passim; Abdul Fatah Muhammad Isma i li, Gubud Al-Unam Al-Nutabida Li Naz'a
As-Shah, passim; Saleh Jawad Al-Kazem, Dirasa Fi Al-Nunazzanat AdDawliya, passim; Muhammad Aahmud Khalaf, Haqq Ad-Difa'a Ash-Sharn
Al-Qanun Ad-Dawli Al-Jinan, passim; Thy-seer An-Nabulsi, Al-lbtilal AlIsraeli Li Al-Araddi Al-Arabiya, passim; Jean Pictet, Nabadin Al-Qanun
Ad-Dawli Al-Insani (Arabic Translation), passim; Ansla Rateb, At-Tanzim
Ad-Dawli, passim; Ansha Rateb, An-Bazariya Al-A'ana Li Al-Hiyad,
passim; Ansha Rateb, Al-Nunazzanat Al-Dawliya, passim; Jabar Ibrahim
Ar-Rawl, Al-Munazzanat Ad-Dawliya, passim; Jaber Ibrahim Ar-Rawl, Ilgh'a
Al-Itafaqiya Al-Ira qiya Al-Iraniya, passim; Abdul Aziz Sax-ban, Al-Usul
Al-A'ana Li Al-Munazzamat Ad-Dawliya, passim; Abdul Aziz Sarhan, AtTanzim Ad-Dawli, passim; Nufeed Nahmud Shibab, Al-Nunazzamat Ad-Dawliya,
passim; Yabia Ash-Shimd, Tahrim Al-Rurub Fi Al-Alaqat Ad-Dawliya,
passim; Badriya Abd ALLAH Al-Awady, Al-Qanun Ad-Dawli Al-A'am II Waqt
As-Shim Wa Al-Harb Wa Tatbigibi Fi Dawlat Al-Kuwait, passim; Haned
Sultan, A'isha Rateb and Salab Eddin Amer, Al-Qanun Ad-Dawli
passim; Abdul Latif Al-Bagbdadi (and Others), Ad-Dameer'Al-Nisry Yudeen
Al-Nb i alada - Declaration Of The Leaders Of The 23‘ rc" July Revolution
(Egypt), passim; Nur Eddin Hattum, Tarikb Assruna from 1945, passim;
Nalek Ibn Nabi, Fikrat Al-Afriqiya Al-Asiawiya, passim; Pierre Renouvin,
Tarlkb Al-Qarn Al-Esbreen, 1900-1945 (Arabic Translation),passim; Samdb
Atef Az-Zain, As-Si yasa Wa As-Siyasa Ad-Dawliya, passim; Abdul Halim
ibnadi, Al-Jihad Fi Afghanistan, pp. 159-188; Badriya Abd ALLAH AlAwadi, Al-Nas'ala Al-Afgbaniya Fl Dou' Al-Qanun Ad-Dawli; pp. 141-158;
Abdul Halim Badawd, Al-Wad'u Ad-Dawli Li Aadinat Al-Quds, pp. 51-56;
Mohamed Nokbel El-Bakry, Itifahat Bahkanat An-Naqdd Al-Nisriya Fi Aasael
Al-Qanun Ad-Dawli, pp. 201-234; Mohamed Nokbel E1-Bakry, A1-Nar*az AlQanuni Li Al-Aqaleem Al-Naudu'a Tahta Al-Intidab Inda Intiba'a Hadha
An-Nizam, pp. 139-223; Aabmud Khairy Bannuna, At-Tasaluh An-Nawawi Bain&
Al-Hazr Al-Guz'i Wa Aann Al-Intishar, pp. 95-123; EZze Eddin Foda, AlNarkaz Al-Qanuni Li Al-Ihtilal Al-Harbi, pp. 27-62; Hasan El-Galaby,
Aarkaz Al-UMam Al-Nutahida Bin i nisba Li Ad-Duwal Ghairi Al-A'ada'a
pp. 45-107; Boutrus Boutrus Gbali, Al-Kbitat Allati Yumkin Itiba s uba Li
Tabqiq Tanfidh Qarar Xajlis Al-Amm 242, pp. 19-24; Hussain Abdul Kbaleq
Hassouna, Tawassul Al-Unam Al-Nutabida Ela Taarif Al-Udwan, pp. 51-62;
Hasan Kanel, Haqq Taqrir Al-Aasseer Al-Qaugd, pp. 1-61; ; Abnad Tawfiq
Khalil, Quwat Al-Umam Al-Mutahida Wa Dauruba Fl Hifz As-Salam, pp. 2538; Almond Musa, Ala Hanesb Haqq Ad-Difa'a Ash-Sharn A'n An-Ifs Wa
Istinnal Al-Asliba An-Nawawiya, pp. 1-11 ; Wahid Raafat, Nustaqbal AlUmam Al-Mutabida, pp. 13-81; Issam Sadeq Ramadan, Al-Abaad Al-Qanuniya.
Li Al-lrhab Ad-Dawli, pp. 8-36; Ansba Rateb, Al-Nanatteq Aanzu'at AsSilab, pp. 37-67 ; A'isla Rateb, Qarar Hauls Al-Amm Fl 22 Novembei1967, pp. 1-18; Abdul Aziz Sax-ban, Tattawur Vazifat NU'abadat As-Sulb
pp. 57-126; Abdul Aziz Sax-ban, Hawla Taarlf Al-Irhab Ad-Dawli Wa Tandid
Naddavnuh, pp. 173-178; Harmed Sultan, Al-Harb Fl Altaq Al-Qanun AdDawli, pp. 1-25; Abnad Uthman, Nu'abadat Aan'i Intishar Al-Asliba AnNawawiya, pp. 125-152.
"" In this section, the question under discussion, will be explained
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according to the Covenant, and during the period between the two
World Wars.
(1 Article 11 of the Covenant entitled "Collective Action" provides
that
"1. Any war or threat of war, whether immediately affecting any of
the Members of the League or not, is hereby declared a matter of
concern to the whole League, and the League shall take any action
that may be deemed wise and effectual to safeguard the peace of
nations. In case such emergency should arise the Secretary-General
shall on the request of any Member of the League forthwith summon a
meeting of the Council.
2. It is also declared to be the friendly right of each Member of
the League to bring to the attention of the Assembly or the Council
any circumstance whatever affecting international relations which
threatens to disturb international peace or the good understanding
between nations upon which peace depends".
C

.4

Article 12 of the Covenant entitled "Disputes" provides that
"1. The Members of the League agree that, if there should arise
between them any dispute likely to lead to a rupture, they will
submit the matter either to arbitration or Judicial settlement or
to inquiry by the Council, and they agree in no case to resort to
war until three months after the award by the arbitrators or the
Judicial decision, or the report by the Council.
2. In any case under this Article the award of the arbitrators or
the Judicial decision shall be made within a reasonable tine, and
the report of the Council shall be made within 6 months after the
submission of the dispute".

(S)

Article 13 Of the Covenant entitled "Arbitration Or Judicial
Settlement" provides that :
"1. The Members of the League agree that, whenever any dispute
shall arise between them which they recognise to be suitable
for submission to arbitration or Judicial settlement, and which
cannot be satisfactorily settled by diplomacy, they will submit
the whole subject-matter to arbitration or Judicial settlement.
2. Disputes as to the interpretation of a treaty, as to any
question of international law, as to the existence of any
fact which, if established, would constitute a breach of any
international obligation, or as to the extent and nature of the
reparation to be made for any such breach, are declared to be
among those which are generally suitable for submission to
arbitration or Judicial settlement.
3. For the consideration of any such dispute,
the Court to
which the case is referred shall be the Permanent Court of
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International Justice, established in accordance with Article
14, or any Tribunal agreed on by the Parties to the dispute or
stipulated in any convention existing between them.
4. The Members of the League agree that they will carry out in full
good faith any award or decision that may be rendered, and that
they will not resort to war against a Member of the League which
complies therewith. In the event of any failure to carry out such
an award or decision, the Council shall propose what steps should
be taken to to give effect thereto".

' Article 14 of the Covenant entitled "Permanent Court of
International Justice" provides that
"The Council shall formulate and submit to the Members of the
League for adoption plans for the establishment of a Permanent
Court of International Justice. The Court shall be competent to
hear and determine any dispute of an international character which
the Parties thereto submit to it. The Court may also give an
advisory opinion upon any dispute or question referred to it by the
Council or by the Assembly".
"'I Article 15 of the Covenant entitled "Disputes Not Submitted To
Arbitration Or Judicial Settlement" provides that
"1. If there should arise between Members of the League any dispute
likely to lead to a rupture, which is not submitted to arbitration
or judicial settlnent in accordance with Article 13,the Members of
the League agree that they will submit the matter to the Council.
Any Party to the dispute may effect such submission by giving
notice of the existence of the dispute to the Secretary-General who
will make all necessary arrangements for a full investigation and
consideration thereof.
2. For this purpose, the Parties to the dispute will communicate to
the Secretary General, as promptly as possible, statements of their
case with all the relevant facts and papers, and the Council may
forthwith direct the publication thereof.

3. The Council shall endeavor to effect a settlement of the dispute
and if such efforts are successful,a statement shall be made public
giving such facts and explanations regarding the dispute and the
terns of settlement thereof as the Council may deem appropriate.
4. If the dispute is not thus settled, the Council either
unanimously or by a majority vote shall make and publish a report
containing a statement of the facts of the dispute and the
recommendations which are deemed just and proper in regard thereto.
5. Any Member of the League represented in the Council may make
public a statement of the facts of the dispute and of its
conclusions regarding the sane.
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6. If a report by the Council is unanimously agreed by the Members
thereof other than the representatives of one or more of the
Parties to the dispute, the Members of the League agree that they
will not go to war with any Party to the dispute which complies
with the recommendations of the report.
7. If the Council fails to reach a report which is unanimously
agreed to by the Members thereof, other than the Representatives of
one or more of the Parties to the dispute, the Members of the
League reserve to themselves the right to make such action as they
shall consider necessary for the maintenance of right and Justice.
8. If the dispute between the Parties is claimed by one of them,
and is found by the Council to arise out of a matter which by
international law is solely within the domestic jurisdiction of
that Party, the Council shall so report, and shall make no
recommendation as to its settlement.
9. The Council in any case under this Article refer the dispute to
the Assembly. The dispute shall so referred at the %request of
either Party to the dispute, provided that such request be made
within 14 days after the submission of the dispute to the Council.
10. In any case referred to the Assembly, all the provisions of
this Article and of Article 12 relating to the actions and powers
• of the Council shall apply to the actions and powers of the
Assembly, provided that a report made by the Assembly,if.concurred
in by the Representatives of those Newberg of the Zeqgve, e2u2s-ipe.
in each case of the Representatives of the Parties to the dispute,
shall have the sane force as a report by the Council concurred in
by all the Members thereof of other than the Representatives of one
or more of the Parties to the dispute".
(.9

Article 10 of the Covenant entitled "Guaranties Against Aggression"
provides that
"The Members of the League undertake to respect and preserve as
against external aggression the territorial integrity and existing
political independence of all Members of the Leagve.In case of any
such aggression or in case of threat or danger of such aggression
the Council shall advise upon the means by which this obligation
shall be fulfilled".

(9'

In 1932, the Secretary Stinson made his famous declaration to Japan
and China with regard to the Manchurian incident.

'°- Article 16 of the Covenant entitled "Sanctions And Explanations"
provides that :
"1. Should any Member of the League resort to war in disregard of
its covenants under Articles 12,13,or 15, it shall ipso facto be
deemed to have committed an act of mar against all other Members of
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the League, which hereby undertake immediately to subject it to the
severance of all trade or financial relations, the prohibition of
all intercourse between their nationals and the nationals of the
Covenant-breaking state and the nationals of any other state,
whether a Member of the League or not.
2.It shall be the duty of the Council in such a case to recommend
to the several Governments concerned what effective military,naval
or air force the Members of the League shall severally contribute
to the armed forces to be used to protect the Covenant of the
League.
3. The Members of the League agree, further, that they will mutually
support one another in the financial and economic measures which
are taken under this Article, in order to minimize the loss and
inconvenience resulting from the above measures, and that they will
mutually support one another in resisting any special measures,
aimed at once of their number by the Covenant-breaking state, and
that they will take the necessary steps to afford passage through
their territory to the forces of any of the Members of the League
which are cooperating to protect the covenants of the League.
4.Any Member of the League which has violated any covenant of the
League may be declared to be no longer a Member of the League by a
.vote of the Council concurred in by the Representatives of all the
other Members of the League represented therein".
cw The Vilna Case was an exception, where France was willing to
put pressure on Poland.
' 12 ) Japan withdrew from the League, thus, in 1 g32, the final breakdown
down of the League began, and thereafter it was defied successively
by Germany, Italy, and Russia.
''" Referred to in the article of liawaz, "The Doctrine Of Outlawry Of
War".
7 .)

7

S

This contention was put forward by Italy in the Corfu incident
in I g23. Italy bombarded and occupied Corfu allegedly in reprisal
for the murder of the Italian General Tellini on Greek-Albanian
boundary Commission. In response to a question whether 'measure pf
coercion not intended to constitute acts of mar consistent with
Articles 12-15 of the Covenant, when taken without recourse to
arbitration, judicial settlement or conciliation, a committee of
Jurists replied that such coercive measures might or might not be
consistent with the Covenant according to circumstances of the
case. Rowever,the dispute itself was settled outside the League.
This reply really means that armed reprisals might, at any rate
in some circumstances, still be the legal even without any
attempt at pacific settlement.
The United States was among the Signatories of the Treaty Of Peace
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but did not ratify it.
Article 1 of the Mutual Assistance Treaty-provides that
"The High Contracting Parties solemnly declare that aggressive war
is an international crime and severally undertake that no one of
them will be guilty of its commission. A war shall not be
considered as a war of aggression if waged by a state which is
Party to a dispute and has accepted the unanimdous recommendation
of the Council, the verdict of the Permanent Court of Intrnational
Justice or an arbitral award against a High Contracting Party
which has not accepted it, provided, however, that the first
state does not intend to violate the political independence or
the territorial integrity of the High Contracting Party".
(17:'
1

Due to the importance of the "Pact Of Paris", we shall refer to it
separately.
During this period there were some other instruments, not entitled
"non-aggression" or the like, contained clear obligations on nonresort to force and peaceful settlement of disputes and that
mutual assistance agreements assumed the illegality of aggression,
e.g.,"Treaty Of Islamic Friendship And Arab Brotherhood' concluded
by Yemen and Saudi Arabia on 1934; 'Protocol Of Peace' concluded
ded between Colombia and Peru on 1934; "Treaty For The Peaceful
Volution Of Disputes" concluded by Venezuela and Brazil- on 1940;
and "Treaty Of Peace And Friendship" concluded by Chile and
Paraguay on 1943. Usually non-aggression pacts contain provisions
to the effect that the obligations of the Covenant and other
treaties in force are to remain unaffected and some, but not all,
provide for automatic termination of the treaty should one Party
attack a third state.

C79) This Treaty contains a reference to the "Pact of Paris".
(2t"

Bolivia, El Salvador, Uruguay and Argentina were not bound by the
Pact. Other states could be added such as San Marino, Yemen and
Nepal, but they took little part in the international life at that
tine.

(21) Waldock believes that the Fact renounced only war as "an instru*ment of national policy", thus it was open to the interpretation
that it did not prohibit the use of force by states as a sanction,
to enforce rights - the classic helium iustum - which was always -*
conceived as a sanction for community policy. This interpretation,
in the opinion of Waldock, was to some extent reinforced by the
fact that the Covenant itself did not prohibit war altogether. In
the event of failure of the peaceful settlement methods, or on
natters not covered by them Cif any), a good argument for "selfhelp" as lawful could be made - that is, argument in favor of
the just war or lesser forms of sanctions.
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Article 1 of the Pact Of Paris provides that
"The High Contracting Parties solemnly declare, in the names of
their respective peoples, that they condemn recourse to mar for
the solution of international controversies and renounce it as
instrument of national policy in their relations with one another.

C23 '1 The Preamble of the Pact provides that
"(The Contracting Parties) Deeply sensible of their solemn duty to
promote the welfare of mankind; Persuaded that the time has cone
when a frank renunciation of mar as an instrument of national
policy should be made to the end that the peaceful and friendly
relations now existing between their peoples may be perpetuated;
Convinced that all changes in their relations with one another
should be sought only by pacific means and be the result of a
peaceful and orderly process, and that any Signatory Power which
shall hereafter seek to promote its national interests by resort
to mar should be denied the benefits furnished by this Treaty;
etc. Have decided to conclude a Treaty and for that purpose have
appointed as their respective Plenipotentiaries (names of plenipotentiaries]. Who, having communicated to one another their full
powers found in good and due form have agreed upon the following
Articles".
C.frA) Article 2 of the Fact of Paris provides that
"The High Contracting Parties agree that the settlement or
solution of all disputes or conflicts of whatever nature or of
whatever origin they may be, which may arise among them, shall
never be sought except by pacific means".
(2-5) After the conclusion of the Fact Of Paris many instances of
recourse to force on a large scale had occurred such as
1. The hostilities conducted by Russia in 1929 against China in
connection with the dispute concerning the Chinese Eastern
Railway.
2. The occupation of Aanchuria by Japan in 1931 and 1932.
3. The invasion of the Colombian province of Leticia by Peru in
1932.
4. The invasion of Abyssinia by Italy in 1935.
5. The invasion of China by Japan in 1937.
6. The invasion of Finland by Russia in 1939.
In the first three cases, which happened without declaration of •
war, on or both Parties were reminded by other Signatories of their
obligations under the Fact, but there was no authoritative finding
to the effect that the Pact had been violated.
(26:'

The Principles of the Buremberg Charter were expressly reaffirmed
by unanimous Resolution of the General Assembly in 1946.
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(2 " This Treaty is not a mere regional instrument since it was acceded

to by Bulgaria, Czechoslovakia, Finland, Greece, Italy, Norway
Portugal, Romania, Spain, Turkey and Yugoslavia. The Treaty was
originally signed by Brazil, Chile, Rexico Paraguay and Uruguay;
then it was acceded by Bolivia, Colombia, Costa Rica, Cuba,
Dominican Republic, Ecuador,E1 Salvador, Guatemala,Haiti, Honduras,
Nicaragua, Panama, Peru, the United States and Venezuela.
(2E° Another Convention was signed at the sane Conference, a Convention

To Co-ordinate, Extend, And Assure The Fulfilment Of The Existing
Treaties Between The American States. Also, the Conference approved
a "Declaration Of Principles Of Inter-American Solidarity And
Co-Operation".
(29 ') In "Dumbarton Oaks Proposals", it had been suggested that the new

Organization be given the name "The United Rations", a title which
had been suggested by President Roosevelt. According to Goodrich,
Hambro and Simons, the idea back of the suggestion was, first, that
this name accurately described the kind of Organization that was
necessary to the achievement of common purposes; and second, that
it had been given recognition in the "Declaration by United
Rations" of January 1, 1942.
Kunz noted the existence of technological progress in arms, even

'before the atomic bombs had been dropped, the Germans had sent V-1,
and later V-2 bombs to England; the V-2 bomb made use of the
stratosphere and travelled faster than sound, so that no warning
and hardly an interception was possible.
(3 '

The roots of the United Nations may be traced as follows:
1. In the Declaration Of Principles, known as the "Atlantic
Charter" of August 14, 1941, issued by President Roosevelt and Br.
Churchil, the eighth principle provides that
"they believe that all of the nations of the world, for realistic
as well as spiritual reasons, must come to the abandonment of the
use of force. Since no future peace can be maintained if land, sea
or air armaments, continue to be employed by nations which threaten,
or may threaten, aggression outside of their frontiers, they
believe, pending the establishment of a wider and permanent system
of general security, that the disarmament of such nations is
essential...".
2. In "Moscow Declaration On General Security" of October 30, 1943,
the U.S.A., the U. K., the Soviet Union, and China, jointly declare,
"4.That they recognize the necessity of establishing at the
earliest practicable date a general international organization,
based on the principle of the sovereign equality of peace-loving
states, and open to membership by all such states, large and small
for the maintenance of international peace and security".
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This arrangement served to respect the Soviet Union neutrality
in the war against Japan.
(34" Dumbarton Oaks Proposals did not specify the voting procedure in
the Security Council. This was discussed between President
Roosevelt, Br. Churchil and Premier Stalin at a conference at Yalta
from 3 to 11 February, 1945, the Conference announced that this
point had been settled. Then, the three leaders declared
"We have agreed that a Conference of United Nations should be
called to meet at San Francisco in the United States on the twentyfifth April 1945, to prepare the Charter of such an Organization,
along the lines proposed in the informal conversations of Dumbarton

Oaks".
‘ 34.) Among the fifty states took part in the Conference, were forty
six Signatories of the United Rations Declaration of January 1,
1942. Argentina, the Byelo -Russian Socialist Republic, and the
Ukrainian Socialist Soviet Republic were admitted on Apr12 3D,
1945. Denmark was invited after its liberation on June 5, 1945.
Poland could not be invited, as a Polish Government recognized by
all the Great Powers was not constituted until after the
Conference. However, a place was reserved for Poland's signature as
an Original Member.
(3'5.1 The Collective Security system has its origins in the efforts of
the European Powers to maintain peace and security within the 19th
Century international system which cane to be known as the Concert
of Europe. However, three distinctions may be drawn between this
system and the traditional alliances, first, only the Collective
Security system is based on the illegality of the use of force by
individual states or groups of states with the exception of selfdefence or the application of force authorized by the Collective
Security system itself; second, the obligations of the Members of
Collective Security system are more far reaching and have more
effect upon the sovereign rights than that incurred by Members of
an alliance; and third, the central aim of the Collective Security
system is to ward off any act of aggression by one Member state
against another Member state, while the preservation of peace by
alliances tends to be realized either by deterring a potential
aggressor from outside the alliance or at least by keeping,up
a balance of power between competing alliances. However, it- is
noticed from state practice that modern types of alliances have
diminished the importance of these distinctions.
(36j The Preamble provides that
"to unite our (the Peoples of the United Rations] strength to
maintain international peace and security". Dumbarton Oaks
Proposals did not contain a Preamble. At San Francisco, upon the
request of several delegates, a draftwas proposed by Field Marshal
Smuts of South Africa which became the basis of discussion. While
the Preamble is an integrated part of the Charter; it does not
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not define the basic obligations of Members. It is considered by
the drafters of the Charter as a statement of "declared common
intentions".
"7 '1 Article 1 (1) of the United Nations Charter provides that
"The Purposes of the United Nations are
1. To maintain international peace and security, and to that end :
to take effective collective measures for the prevention and
removal of threats to the peace, and for the suppression of acts
of aggression or other breaches of the peace, and to bring about by
peaceful means,and in conformity with the principles of justice and
international law, adjustment or settlement of international
disputes or situations which might lead to a breach of peace".
C39) In fact, as noted by Goodrich, Rambro, and Simons, the important
objectives of the United Nations with respect to non-self-governing
territories, which are set forth in some detail in Articles 73
and 76, are not included in Article 1.
(39 '1 It is noted by Goodrich, Rambro, and Simons that, in the growth of
the functions and activities of the United Nations organs, the
General Assembly in particular, great reliance has been placed on
the "Purposes" as set forth in Article 1. Two examples may be
given, first, the Uniting For Peace Resolution by which the
General Assembly assumed for itself a "residual responsibility" for
discharging the functions set forth in Article 1 (1), in case the
Security Council was prevented from discharging them due to the
lack of unanimity among the Permanent Members; and second, the
Declaration On Granting Independence To Colonial Countries And
Peoples by which the General Assembly,invoking, inter alia, Article
1 (2), proclaimed "the right to self-determination" of all
peoples and the corresponding obligation of all Member States to
transfer immediately all powers to the peoples of the non - self governing territories.
( 4 " Some writers are of the opinion that because the Security
Council could not properly perform its functions, the majority of
the Members returned to the practice of collective measures as a
substitute for actions taken under the Collective Security system.
Such collective enforcement measures have usually been based on the
Uniting for Peace Resolution.
( A " Article 2 (4) of the United Nations Charter provides that :
"The Organization and its Members,in pursuit of the Purposes stated
in Article 1,shall act in accordance with the following Principles:
"4.All Members shall refrain in their international relations from
the threat or use of force against the territorial integrity or
political independence of any state, or in any other manner
inconsistent with the Purposes of the United Rations".
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"21 Article 42 of the United Rations Charter provides that :
"Should the Security Council consider that measures provided for
in Article 41 would be inadequate,it may take action by air,sea,
or land forces as may be necessary to maintain or restore international peace and security. Such action may include demonstrations, blockade and other operations by air, sea, or land forces
of Rembers of the United Rations".
(434 Self-defence will lattrbe explained extensively.
(44 '7 Article 53 (1) of the United Rations Charter provides that
"The Security Council shall, where appropriate, utilize such regional arrangements or agencies for enforcement action under its authority. But no enforcement action shall be taken under regional
arrangements or by regional agencies without the authorization of
the Security Council, with the exception of the measures against an
enemy state,as defined in paragraph 2 of this Article, provided for
pursuant to Article 107 or in regional arrangements directed
against renewal of aggressive policy on the part of any such state, .
until such time as the Organization Ray, on request of the Governments concerned, be charged with the responsibility for preventing
agression by such a state".
Article 53 (2) of the United Rations Charter defines "enemy states"
as follows
"The term enemy state as used in paragraph 1 of this Article
applies to any state which during the Second World War has been an
enemy of any Signatory State of the present Charter".
(46" Article 107 of the United Nations Charter provides that :
"Nothing in the present Charter shall invalidate or preclude
action, in relation to any state which during the Second World War
has been an enemy of any Signatory to the present Charter, taken or
authorized as a result of that war by the Governments have
responsibility for such action".
In fact, the validity of this Article, and Article 53 paragraphs 1
and 2 are now questioned, since all the former enemy states .have
became Rembers of the United Rations.
(474 Article 2 (7) of th United Rations Charter provides that
Nothing contained in the present Charter, shall authorize the
United Rations to intervene in matters which are essentially within
the domestic jurisdiction of any state or shall require the Members
to submit such Ratters to settlement under the present Charter; but
but this Principle shall not prejudice the application of enforcement measures under Chapter VII".
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The expression used in Article 15 (8) of the Covenant of the League
was "which by international law is solely within the domestic
jurisdiction".
Article 1 (2) of the United Nations Charter provides that
"The Purposes of the United Nations are ....
2. To develop friendly relations among nations based on respect for
the Principle of equal rights and self-determination of peoples,
and to take other appropriate measures to strengthen universal
peace".
44S) Thus, the American raid on Libiya in April 1986, as a mere act of
reprisal, is illegal. It could not be justified as a self-defence
in accordance with Article 51.
" 4"

Article 6 of the United Nations Charter provides that
"A Member of the United Rations which has persistently violated the
Principles contained in the present Charter may be expelled from
the Organization by the General Assembly upon the recommendation of
the Security Council".

4S " Article 41 of the United Rations Charter provides that
"The Security Council may decide what measures not involving the
use of armed force are to be employed to give effect to its
decisions, and it may call upon the Members of the United Rations
to apply such measures. These may include complete or partial
interruption of economic relations and of rail, sea, air, postal,
telegraphic, radio and other means of communication and the
severance of diplomatic relations".
"2)

We referred before to Article 42 which relating to action by air,
sea, or land forces. Subsequent to preventive or enforcement action
against a Member State, Article 5 maybe applied, which provides
that

"A Member of the United Nations against which preventive , or
enforcement action has been taken by the Security Council may-be
suspended from the exercise of the rights and privileges of membership by the General Assembly upon the recommendation of the
Security Council. The exercise of these rights and privileges may.
be restored by the Security Council".
"3)

Reports 1986, pp. 96-97.

464) I.C.J. Reports 1986, p. 118.
(SS) I.C.J. Reports 1986, p.119.
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(66 '1 I.C.J. Reports 1986, pp. 146-147.
(E' 7) I.C.J. Reports 1986, pp. 109-110.
CS9i

Reports 1986, p. 146.

cs:" Article 24 of the United Rations Charter provides that
"1. In order to ensure prompt and effective action by the United
Nations, its Members confer on the Security Council primary
responsibility for the maintenance of international peace and
security, and agree that in carrying out its duties under this
responsibility the Security Council acts on their behalf.
2. In discharging these duties the Security Council shall act in
accordance with the Par-poses and Principles of the United Nations.
The specific powers granted to the Security Council for the
discharge of these duties are laid down in Chapters VI, VII, VIII,
and III.
when necessary,
3. The Security Council shall submit annual and,
special reports to the General Assembly for its consideration".
" C" Article 25 of the United Rations Charter provides that
"The Members of the United Nations agree to accept and carry out
the decisions of the Security Council in accordance with the
present Charter".
(67) Article 39 of the United Rations Charter provides that :
"The Security Council shall determine the existence of any threat
to the peace, breach of peace, or act of aggression and shall make
decide what measures shall be taken in
recommendations, or
accordance
with Articles 41 and 42 to maintain orrestore
international peace and security".
"2 '1 Article 40 of the UNited Rations Charter provides that
"In order to prevent an aggravation of the situation, the Security
Council may, before making the recommendations or deciding upon-the
measures provided for in Article 39,call upon the Parties to comply ,
with such provisional measures as it deems necessary or desirable.
Such provisional measures shall be without prejudice to the rights„.
claims, or position of the Parties concerned. The Security Council
shall duly take account of failure to comply with such provisional
measures".
(63 ' We referred before to Article 41 in footnote no. (51).
We referred before to Article 42, in footnote no. (42), which
depends on the undertaking of the Member States under Article 43.
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The latter provides that
"1. All Members of the United Rations, in order to contribute to
the maintenance of international peace and security, undertake to
make available to the Security Council, on its call in accordance
with a special agreement or agreements, armed forces, assistance
and facilities, including rights of passage, necessary for the
Purpose of maintaining international peace and security.
2. Such agreement or agreements shall govern the numbers and types
of forces, their degree of readiness and general location, and the
nature of the facilities and assistance to be provided.
3. The agreement or agreements shall be
possible on the initiative of the Security
concluded between the Security Council and
the Security Council and groups of Members
ratification by the Signatory States in
respective constitutional processes".

negotiated as soon as
Council. They shall be
the Members or between
and shall be subject to
accordance with their

(6S) The General Assembly has a general competence under Article 10 of
the Charter, which provides that :
"The General Assembly may discuss any questions or any natters
within the scope of the present Charter or relating to the powers
and functions of any organs provided for in the present Charter
and, except as provided for in Article 12, may make recommendations
to the Members of the United Rations or to the Security Council or
to both on any such questions or matters".
(651 Article 11 of the United Rations Charter provides that :
"1. The General Assembly may consider the general principles of cooperation in the maintenance of international peace and security,
including the principles governing disarmament and the regulation
of armaments and may make recommendations with regard to such
principles to the Members or to the Security Council or to both.
2. The General Assembly may discuss any question relating to the
maintenance of international peace and security brought before.it
by any Member of the United Rations, or 47 the Security Couni.1, or
by a state which is not a Member of the United Rations in
accordance with Article 35, paragraph 2, and except as provided in
Article 12, may make recommendations withregardto any such
questions to the state or states concerned or to the Security.
Council or to both. Any such question on which action is necessary
shall be referred to the Security Council by the General Assembly
either before or after discussion.
3. The General Assembly may call the attention of the Security
Council to situations which are likely to endanger international
peace and security.
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4. The powers of the General Assembly set forth in this Article
shall not limit the general scope of Article 10".
(6" Article 12 of the United Nations Charter provides that
"1. While the Security Council is exercising in respect of any
dispute or situation the function assigned to it in the present
Charter, the General Assembly shall not make any recommendation
with regard to that dispute or situation unless the Security
Council so requests.
2. The Secretary-General, with the consent of the Security Council,
shall notify the General Assembly at each session of any Batters
relative to the -maintenance of international peace and security
which are being dealt with by the Security Council and shall
similarly notify the General Assembly, or the Nembers of the United
Nations if the General Assembly is not in a session immediately the
Security Council ceases to deal with such matters".
(6e) Article 13 of the United Nations Charter provides that
"1. The General Assembly shall initiate studies to
tions for the purpose of

smoke

reconnenda -

a. promoting international co-operation in the political field and
encouraging the progressive development of international law
and its codification;
b. promoting international co-operation in the economic, social,
cultural, educational, and health fields, and assisting in the
realization of human rights and fundamental freedoms for all
without distinction as to race, sex, language, or religion.
2. The further responsibilities, functions and powers of the
General Assembly with respect to Batters mentioned in paragraph 1
(b) above are set forth in Chapters IX and X".
(691 On December 1, 1949, the General Assembly adopted the "Essentials
Of Peace" Resolution "290 (IV)", containing twelve principles
that Nembers were called upon to respect. Of these, the second
was a repetition in substance of Article 2 (4) of the Charter.
The third principle was, "to refrain from any threats or acts,
direct or indirect, aimed at impairing the freedom, independence or or integrity of any state, or at fomenting civil strife and
subverting the will of the people in any state".
(7° ) On December 14, 1974, the General Assembly adopted Resolution 3314
ULM, on "Definition Of Aggression" after controversial
discussions of a large number of proposals over a period of almost
twenty years, details of this Resolution will later be discussed.
' 7 " Article 2

(3)

of the United Nations Charter provides that

-
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"All Members shall settle their intrnational disputes by peaceful
means in such a manner that international peace and Security, and
justice, are not endangered".
(721 Article 33 of the United Rations Charter provides that
"1. The Parties to any dispute, the continuance of which is likely
to endanger the maintenance of international peace and security,
shall, first of all, seek a solution by negotiation, enquiry,
mediation, conciliation, arbitration, judicial settlement, resort
to regional agencies or arrangements, or other peaceful means of
their own choice.
2. The Security Council shall, when it deems necessary, call upon
the Parties to settle their dispute by such means".
C73:' Article 37 (1) of the United Rations Charter provides that :
"1. Should the Parties to a dispute of the nature referred to in
Article 33 fail to settle it by the means indicated in that
Article, they shall refer it to the Security Council".
C74-1

Article 34 of the United Nations Charter provides that
"The Security Council may investigate any dispute, or any situation
which might lead to international friction or gi -ve rise to a
dispute, in order to determine whether the continuance of the
dispute or situation is likely to endanger the maintenance of
international peace and security".

C 7S

Article 36 of the United Nations Charter provides that :
"1. The Security Council nay, at any stage of a dispute of the
nature referred to in Article 33 or of a situation of like nature,
recommend appropriate procedures or methods of adjustment.
2. The Security Council should take into consideration any
procedures for the settlement of the dispute which have already
been adopted by the Parties.
3. In making recommendations under this Article the Seduilty
Council should also take into consideration that legal disputes
should as a general rule be referred by the Parties to the
International Court of Justice in accordance with the provisions of
the Statute of the Court".

( 76" Article 37 (2) of the United Rations Charter provides that :
"2. If the Security Council deems that the continuance of the
dispute is in fact likely to endanger the maintenance of
international peace and security, it shall decide whether to take
action under Article 36 or to recommend such terms of settlement as
- 456 -
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it may consider appropriate".
" 7)

Article 38 of the United Nations Charter provides that :
"Without prejudice to the provisions of Articles 33 to 37, the
Security Council may, if all the Parties to any dispute so request
make recommendations to the Parties with a view to a pacific
settlement of the dispute".

C78) Article 35 of the United Nations Charter provides that :
"1. Any Member of the United Nations may bring any dispute, or any
situation of the nature referred to in Article 34, to the attention
of the Security Council or of the General Assembly.
2. A state which is not a Member of the United Nations may bring to
the attention of the Security Council or of the General Assembly
any dispute which it is a Party if it accepts in advance, for the
purposes of the dispute, the obligations of pacific settlement
provided in the present Charter.
3. The proceedings of the General Assembly in respect of matters
brought to its attention under this Article will be subject to the
provisions of Articles 11 and 12".
C7

51 of the United Nations Charter provides that -:
"Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs
against a Member of the United Nations, until the Security Council
has taken measures necessary to maintain international peace and
security. Measures taken by Members in the exercise of this right
of self-defence shall be immediately reported to the Security
Council and shall not in any way affect the authority and
responsibility of the Security Council under the present Charter to
take at any time such action as it deems necessary in order to
maintain or restore international peace and security".

(e° ) Article 52 United Nations Charter provides that
"1. Nothing in the present Charter precludes the existence- of
regional arrangements or agencies for dealing with such matters relating to the maintenance of international peace and security
as are appropriate for regional action,
provided that such
arrangements or agencies and their activities are consistent
with the Purposes and Principles of the United Nations.
2. The Members of the United Nations entering into such
arrangements or constituting such agencies shall make every
effort to achieve pacific settlement of local disputes through such
regional arrangements or by such regional agencies before
referring them to the Security Council.
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3. The Security Council shall encourage the development of pacific
settlement of local disputes through such regional
arrangements or by such regional agencies either on the initiative
of the states concerned or by reference from the Security Council.
4. This Article in no way impairs the application of Articles 34
and 35".
Article 54 of the United Rations Charter provides that
"The Security Council shall at all times be kept fully informed of
activities undertaken or in contemplation under regional
arrangements or by regional agencies for the maintenance of
international peace and security".
(82.) the opinion of Greiff, the power to take measures to restore
security to the North Atlantic area, could include action not
justifiable on the grounds of self-defence, and even if it is
accepted that RAM is primarily an organization for the Purposes of
self-defence there is no reason for rejecting that it is also
entitled to exercise powers appropriate to a regional agency.
Therefore, it is equally entitled to act in accordance with
Articles 53 and 54 as with Article 51".
' es ' Article 2 (6) of the United Rations Charter provides that
"The Organization shall ensure that states which are not Members of
the United Rations act in accordance with these Principles so far
as may be necessary for the maintenance of international peace and
security".
(84) In the opinion of Waldock, the right of Collective self-defence
may be exercised in favour of a non-Member of the United Rations.
He believe that the purpose of Article 51 is to reserve a right of
self-defence inherent in all states and it can hardly have the
effect of precluding, for no reason whatever, defensive aid to a
non-Member state defending itself against an aggressor. But his
Justifications differ than that of DelbrUck, firstly% the word
"collective" does not appear to have been intended to cover only
contractual systems of self-defence; and secondly. it does not seem
legitimate, on the principle "expressio unius excluvio
seem
alterius", (the express mention of one thing implies the exclusion of another) to interpret the express reference to Members in
Article 51 as only authorising defence of another Member but not of-'
a non-Member.
(es ' See Bans J. Norganthau, In Defence Of Rational Interest : A
Critical Examination Of American Foreign Policy, New York, Alfred
A. Knopf, 1951; and George F. Kennan, American Diplomacy 19001950, Chicago, University of Chicago Press, 1951, referred to
in Ayres S. McDougal, Law And Power, The American Journal of
International Law, Vol. 46, pp. 102-114.
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It is noteworthy to refer to the "Panch Mila n or the (Five
Principles Of Peaceful Co-Existence), which were first formulated
in an agreement on April 29, 1954, between India and the People's
Republic of China. The Five Principles are
1. Mutual respect of each other's territorial integrity and
sovereignty,
2. Bon-aggression,
3. Bon-interference in each other's internal affairs for any
reasons of an economic, political or ideological character,
4. Equality and mutual benefit, and
5. Peaceful Co-existence.
The final Communiqué of the Afro-Asian Conference at Bandung-, of
April 24, 1955, gave approval to ten principles as a basis for the
promotion of world peace and co-operation, which include inter alia:
-Respect for the Purposes and Principles of the Charter of the
United Nations
-Respect for sovereignty and territorial integrity of all natiOns
-Respect for the right of each nation to defend itself singly or
collectively,in conformity with the Charter of the United Nations
-Refraining from acts or threats of aggression or the use of force
against the territorial integrity or political independence of
any Country
-Settlement of all international disputes by 'peaceful means in
conformity with the United Nations Charter

"471 Article 27 of the Regulations Respecting The Laws And Customs Of
War On Land Annexed To The Hague Convention IV of 1907 provides
that
"In sieges and bombardments all necessary steps must be taken to
spare, as far as possible, buildings dedicated to religion, art,
science, or charitable purposes, historic monuments, hospitals and
places where the sick and wounded are collected, provided they are
not being used at the time for military-purposes.
It is the duty of the besieged to indicate the presence of such
buildings or places by distinctive and visible signs, which shall
be notified to the enemy beforehand".
Cee" Article 5 of the Hague Convention IX Concerning Bombardment Of
Naval Forces In Time Of War, which was signed on October 18, '1907,
and entered into force on January 26, 1910,provides that
"In bombardments by naval forces all the necessary measures must be
taken by the Commander to spare as far as possible sacred edifices,
buildings used for artistic, scientific or charitable purposes,
historic monuments, hospitals and places where the sick or wounded
are collected, on the understanding that they are not used at
the same time for military purposes.
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It is the duty of the inhabitants to indicate such monuments,
edifices or places by visible signs, which shall consist of large,
stiff rectangular panels divided diagonally into two colored
triangular portions, the upper portion black, and the lower
portion white".
CE19.)

The Rules of Aerial Warfare were adopted on February 1923 by a
Commission of Jurists appointed by the states represented in the
1921-1922 Washington Conference On The Limitation Of Armament,
but they were never adopted in a legally binding form. Article
25 of these rules provides that
"In bombardment by aircraft, all necessary steps must be taken by
the Commander to spare as far as possible buildings dedicated to
public worship, art, science or charitable purposes, historic
monuments, hospital ships, hospitals and other places where the
sick and wounded are collected, provided such buildings, objects or
places are not at the time used for military purposes. Such
buildings, objects and places must by day be indicated by marks
visible to aircraft. The use of marks to indicate other buildings,
objects or places than those specified above is to be deemed an act
of perfidy. The marks used as aforesaid shall be in the case of
buildings protected under the Geneva Convention the Red Cross on a
white ground and in the case of other protected buildings a large
rectangular panel divided diagonally into two pointed triangular
portions, one black and the other white.
A belligerent who desires to secure by night the protection for the
hospitals and other privileged buildings above mentioned must take
the necessary measures to render the special signs referred to
sufficiently visible".

' 9" Article 26 of the rules of Aerial Warfare provides that
"The following special rules are adopted for the purpose of
enabling states to obtain more efficient protection for important
historic monuments situated within their territory, provided that
they are willing to refrain from the use of such monuments and a
surrounding zone for military purposes, and to accept a special
regime for their inspection.
1. A state shall be entitled, if it sees fit, to establish:a-zone
of protection round such monuments situated in its territory.
Such zones shall in time of war enjoy immunity from bombardment.
2. The monuments round which a zone is to be established shall be
notified to other Powers in peace time through the diplomatic
channel; the notification shall also indicate the limits of the
zones. The notification may not be withdrawn in time of war.
3. The zone of protection may include, in addition to the area
actually occupied by the monument or group of monuments, an outer
zone, not exceeding 500 metres in width, measured from the
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circumference of the said area.

by day or by night
will be employed for the purpose of ensuring the identification by
belligerent airmen of the limits of the zones.

4. Barks clearly visible from aircraft either

5. The marks on the monuments themselves will be those defined in
Article 25. The narks employed for indicating the surrounding
zones will be fixed by each state adopting the provisions of this
Article, and will be notified to other Powers at the same time as
the monuments and zones are notified.
6. Any abusive use of the marks indicating the zones referred to in
paragraph 5 will be regarded as an act of perfidy.
7. A state adopting the provisions of this Article must abstain
from using the monument and the surrounding zone for military
purposes, or for the benefit in any way whatever of its military
organization, or from committing within such monuments or zone any
act with a military purpose in view.
8. An inspection committee consisting of three neutral
representatives accredited to the state adopting the provisions of
this Article, or their delegates, shall be appointed for the
purpose of ensuring that no
violation is committed of the
provisions of paragraph 7. One of the members of the committee of
inspection shall be the representative Car his delegate) of the
state to which has been entrusted the interests of the opposing
belligerent".
' 9 ' The title the "Reoerich Pact", came from the name of Professor
Nicholas Roerich of New York University, who in 1929 suggested the
preparation of this Treaty. In 1933, the Seventh International
Conference of American States recommended the signature of the
Roerich Pact. The Treaty was then drawn op by the Governing Board
of the Pan-Americaff Union and signed on April 15, 1935, by 21
American States including the United States. Article 1 of the
Treaty provides that
"The historic monuments, museums, scientific, artistic, educational
and cultural institutions shall be considered as neutral and as
. such respected and protected by belligerents.
The same respect and protection shall be due to the personnel of
the institutions mentioned above.
The same respect and protection shall be accorded to the historic
monuments, museums, scientific, artistic, educational and cultural
institutions in time of peace as well as in war".
Article 5 of the Treaty provides that
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"The monuments and institutions mentioned in Article I shall cease
to enjoy the privileges recognized in the present Treaty in case
they are made use of for military purposes".
Article 2 of the Treaty provides that
"The neutrality of, and protection and respect due to the monuments
and institutions mentioned in the preceding Article, shall be
recognized in the entire expanse of territories subject to the
sovereignty of each of the Signatory and Acceding States, without
any discrimination, as to the state allegiance of the said
monuments and institutions. The respective Governments agree to
adopt the measures of internal legislation necessary to insure said
protection and respect".
Article 3 of the Treaty provides that
"In order to identify the monuments and institutions mentioned in
Article 1, use may be made of distinctive flag (red circle with a
triple red sphere in the circle on a white "background) in
accordance with the model attached to the Treaty".
Article 8 of the Treaty provides that :
"The present Treaty may be denounced at any time by any of the
Signatory or Acceding States, and the denunciation shall go into
effect three months after notice of it has been given to the other
Signatory or Acceding States".
9.2.1 Among the states signed the Convention on Hay 14, 1954, China,

France, the Soviet Union, the United Kingdom, the United States,
Iran, Iraq and Israel. Egypt signed the convention on December 30,
1954, and ratified it on August 17, 1955.
(93) Article 3 of the Convention provides that
"The High Contracting Parties undertake to prepare in time of
peace for the safeguarding of Cultural Property situated within
their own territory against the foreseeable effects of an armed
conflict, by taking such measures as they considered appropriate".
(94) Article 4 of the Convention provides that
"1. The High Contracting Parties undertake to respect Cultural
Property situated within their own territory as well as within the
the territory of other High Contracting Parties by refraining from
any use of property and the immediate surroundings or of the
the appliances in use for its protection for purposes which are
likely to expose it to destruction or damage in the event of armed
conflict; and by refraining from any act of hostility directed
against such property.
2. The obligations mentioned in paragraph 1 of the present
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Article may be waived only in cases where military necessity
imperatively requires such a waiver.
3. The High Contracting Parties further undertake to prohibit,
prevent and if necessary, put a stop to any form of theft, pillage
or misappropriation of any of the acts of vandalism directed
against Cultural Property. They shall refrain from requisitioning
movable Cultural Property situated in the territory of another nigh
Contracting Party.
4. They shall refrain from any act directed by way of reprisals
against Cultural Property.
5. No High Contracting Party may evade the obligations incumbent
upon it under the present Article, in respect of another High
Contracting Party, by reason of the fact that the latter has not
applied the measure of safeguard referred to in Article 3".
(9S.1

Article 5 of the Convention provides that:
"1.Any High Contracting Party in occupation of the whole or part of
the territory of another High Contracting Party shall as far as
possible support the competent national authorities of the occupied
country in safeguarding and preserving its Cultural Property.
2. Should it prove necessary to take measures to pi-eserve Cultural
Property situated in occupied territory and damaged by military
operations, and should the competent national authorities be unable
to take such measures, the occupying Power' shall, as far as
possible, and in close co-operation with such authorities, take the
most necessary measures of preservation.
3. Any High Contracting Party whose government is considered their
legitimate government by members of a resistance movement, shall,
if possible, draw their attention to the obligation to comply with
those provisions of the Conventions dealing with respect for
Cultural Property".

‘ 96)

Article 18 of the Convention provides that
"1. Apart from the provisions which shall take effect in time of
peace, the present Convention shall apply in the event of declared
mar or of any other armed conflict which may arise between two or
more of the High Contracting Parties, even if the state of war'is
not recognized by one or more of them.
2. The Convention shall also apply to all cases of partial or total
occupation of the territory of a High Contracting Party, even if
the said occupation meets with no armed resistance.
3. If one of the Powers in conflict is not a Party to the present
Convention, the Powers which are Parties thereto shall nevertheless
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remain bound by it in their mutual relations. They shall
furthermore be bound by the Convention, in relation to the said
power, if the latter has declared that it accepts the provisions
thereof and so long as it applies them".
(971

Article 19 of the Convention provides that
"1. In the event of an armed conflict not of an international
character occurring within the territory of one of the High
Contracting Parties, each Party to the conflict shall be bound to
apply, as a minimum, the provisions of the present Convention which
relate to respect for Cultural Property.

2. The Parties to the conflict shall endeavour to bring into force,
by means of special agreements, all or part of the other provisions
of the present Convention.
3.11e United, Rations Educational, Scientific And Cultural
Organization may offer its services to the Parties to the conflict.
4. The application of the preceding provisions shall not affect the
legal status of the Parties to the conflict".
(.98 '1

Article 37 of the Convention provides that
"1. Each High Contracting Party may denounce the present
Convention, on its own behalf, or on behalf of anyr .territory for
whose international relations it is responsible.
2. The denunciation shall be notified by an instrument in writing,
deposited with the Director-General of the United Nations
Educational, Scientific and Cultural Organization.
3. The denunciation shall take effect one year after the receipt of
the instrument of denunciation. However, if, on the expiry of this
period, the denouncing Party is involved in an armed conflict, the
denunciation shall not take effect until the end of the
hostilities, or until the operations of repatriating Cultural
Property are completed, whichever is the later".
Section III of the Protocol provides that
"The present Protocol shall bear the date of Nay 14, 1954, and,
until the date of December 13, 1954, shall remain open for
signature by all States invited to the Conference which net at
the Hague from April 21, 1954, to 14 Kay, 1954".
On Hay 14, 1954, only fourteen States signed the Protocol, among
these States were China, France, Iran and Iraq. The Soviet Union
and the United Arab Republic (Egypt) signed the Protocol on
December 30, 1954. Israel acceded to the Protocol on April 1, 1958.
Similar to Article 35 of the Convention relating to its territorial
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extension, Section III paragraph 12 of the Protocol provides that :
"Any High Contracting Party nay, at the time of ratification or
accession, or at any time thereafter, declare by notification
addressed to the Director-General of the United Nations,
Educational, Scientific And Cultural Organization, that the present
Protocol shall extend to all or any of the territories for whose
international relations it is responsible. The said notification
shall take effect three months after the date of its receipt".
( 7 °°' Section III paragraph 13 of the Protocol provides that
"a. Each High Contracting Party may denounce the present Protocol,
an its own behalf, or on behalf of any territory for whose
international relations it is responsible.
b. The denunciation shall be notified by an instrument in writing,
deposited with the Director-General of the United Nations
Educational, Scientific and Cultural Organization..
c. The denunciation shall take effect one year after receipt of the
instrument of denunciation. However, if, on the expiry of this
period the denouncing Party is involved in an armed conflict, the
denunciation shall not take effect until the end of hostilities, or
until the operations of repatriating Cultural Property are
completed, whichever is later".

" c") The first Resolution provides that
"The Conference expresses the hope that the competent organs of the
United Nations should decide, in the event of military action being
taken in implementation of the Charter, to ensure application of
the provisions of the Convention by the armed forces taking part in
such action".
The Second Resolution provides that
"The Conference expresses the hope that each of the High
Contracting Parties, on acceding to the Convention, should set up
within the framework of its constitutional and administrative
system, a national advisory committee consisting of a snail-number
of distinguished persons, for example, senior official ,of
archaeological services, museums, etc., a representative of the
military general of staff, a representative of the Ninistrr of
Foreign Affairs, a specialist in international law and two or
three other members whose official duties or specialized knowledge
are related to the field covered by the Convention. Its chief
functions would be :
a. to advise the government concerning the measures required for
the implementation of the Convention in its legislative, technical
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or military aspect, both in tine of peace and during an armed
conflict;
b. to approach its government in the event of an armed conflict or
when such a conflict appears imminent, with a view to ensuring
that Cultural Property situated within its own territory or within
that of other countries is known to, and respected and protected
by the armed forces of the country, in accordance with the
provisions of the Convention;
c. to arrange, in agreement with its government, for liaison and
co-operation with other similar national committees and with any
competent international authority".
The Third Resolution provides that
"The Conference expresses the hope that the Director-General of the
United Rations Educational, Scientific And Cultural Organization
should convene, as soon as possible after the entry into force of
the Convention for the Protection of Cultural Property in the Event
of Armed Conflict, a meeting of the High Contracting Parties".
" 02 ' In Resolution B, the General Assembly, urged the Security

council to efforts to effectuate the Charter provisions for
peacefull settlementiand in particular those of Articles 43 and 45
to 47 to the Military Staff Committee and the placing of armed
forces at the disposal of the United Rations.
Resolution B provides, inter alia, that
"The General Assembly Recommends to the Security Council
That it should devise measures for the earliest application of
Articles 43, 45, 46 and 47 of the charter of the United Rations
regarding the placing of armed forces at the disposal of the
Security Council by the States Members of the United Rations and
the effective functioning of the Military Staff Committee.
The above dispositions should in no manner prevent the General
Assembly from fulfilling its functions under resolution".
(.7 °3 ) In Resolution C, the General Assembly recommended to the Permanent

Members of the Security Council that they meet and discuss- all
problems likely to threaten international peace with a view toreaching agreement in accordance with the spirit andletter of the
Charter.
The operative part of Resolution C provides that
"Ethel General Assembly
the Security Council that

Recommends to the present Members of

"a. They meet and discuss, collectively or otherwise, and, if
necessary, with other States concerned, all problems which are
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likely to threaten international peace and hamper activities of the
United Nations, with a view to their resolving fundamental
differences and reaching agreement in accordance with the spirit
and letter of the Charter;
They advise the General Assembly and, when it is not in session,
the Members of the United Nations, as soon as appropriate, of
the results of their consultations".
"

04) We quote the following paragraphs from the Preamble of
Resolution A
"The General Assembly ... Reaffirming that it remains the primary
duty of all Members of the United Nations, when involved in an
international dispute, to seek settlement of such a dispute by
peaceful means through the procedures laid down in Chapter VI of
the Charter,
Recalling its Resolution 290 (IV) entitled 'Essentials Of Peace",
which states that disregard of the Principles of the Charter of the
United Nations is primarily responsible for the continuance of
objectives of that Resolution.
Reaffirming the importance of the exercise by the Security Council
of its primary responsibility for the maintenance of international
peace and security, and the duty of the Permanent Members to seek
unanimity and to exercise restraint in the use of the veto,
Recognizing in particular that such failure does not deprive the
General Assembly of its rights or relieve it of its
responsibilities under the Charter in regard to the maintenance of
international peace and security.

Recognizing that discharge by the General Assembly of its
responsibilities in these respects calls for possibilities of
observation which would ascertain the facts and expose aggressors;
for the existence of armed forces which could be used collectively;
and for the possibility of timely recommendation by the General
Assembly to Nembers of the United Nations for collective action
which, to be effective, should be prompt".
- ( 7 °5 ' The Interim Committee or the "Little Assembly" was established
by the General Assembly during its Second Ordinary Session on
January 5, 1948.

‘ 706 ' Article 108 of the Charter provides that
"Amendments to the present Charter shall come into force for all
Members of the United Nations when they have been adapted by a vote
of two thirds of the Members of the General Assembly and ratified
in accordance with their respective constitutional processes by two

- 467 -

TRE LEGALITY OF WAR IN AL-SNARI'A AL-IGLAMIYA AND INTERNATIONAL LAW
I-I

.4

F-

/‘

Z r t7F /=.

thirds of the Members of the United Nations, including all the
Permanent Members of the Security Council".

( 14" 7.' Article 109 of the Charter provides that
"I. A General conference of the Members of the United Nations for
the purpose of reviewing the present Charter may be held at a date
and place to be fixed by a two-thirds vote of the Members of the
General Assembly and by a vote of any Nine Members of the
Security Council. Each Member of the United Nations shall have one
vote in the Conference.

2. Any alteration of the present Charter recommended by a twothirds vote of the Conference shall take effect when ratified in
accordance with their respective constitutional processes by twothirds of the Members of the United Nations including all the
Permanent Members of the Security council.
3. If such a Conference has not been held before the tenth annual
session of the General Assembly following the coming into force of
the present Charter, the proposal to call such a Conference shall .
be placed on the agenda of that session of the General Assembly,
and the Conference shall be held if SO decided by a majority vote
of the Members of the General Assembly and by a vote of any Seven
Members of the Security Council.
" 4)6" We referred before to Article 24 of the Charter in footnote lib.
(59).

( 7 ° ="

We referred before to Article 10 of the Charter in footnote NO.
(65).

" 1 °) We referred before to Article 11 of the Charter in footnote No.
(66).
We referred before to Article 12 of the Charter in footnote No.
(67).

According to Schwarzenberger, this maxim means "no punishment
without a pre-existing prohibitory rule".
" 13) The details of the trials of war criminals will later be discussed
in Part IV of this thesis.
MA ') The Draft of this Resolution was submitted by the United States
on November 15, 1946.
MS ') In the Preamble of this Resolution, the General Assembly refers
to the Resolution 2583 (DIM of December 15, 1969, On The
Punishment Of War Criminals And Of Persons Who Have committed
Crimes Against Humanity,and The Convention On The Non-Applicability
Of Statutory Limitations To War Crimes And Crimes Against Humanity.
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In the aforementioned Resolution affirming the Principles Of
International Law Recognized By The Charter Of The Nuremberg
Tribunal, the General Assembly "directing the Committee On
Codification Of International Law established by the Resolution of
the General Assembly of December 11, 1946, to treat as a natter of
primary importance plans of the formulation in the context of a
general codification of offences against the peace and security of
mankind or of an International Criminal Code of the Principles in
the Charter of the Nuremberg Tribunal and in the judgment of the
Tribunal.
Resolution B was adopted by 43 votes to 6, with 3 abstentions.

'

Resolution C was adopted by 50 votes with one abstention.

( 15"
(720 .)

Among the States signed and ratified the Convention, China,
France, the Soviet Union, Lebanon, Egypt, Iran and Israel; the
United States signed the Convention but it did not ratify it.
Among the States acceded to the Convention, the United Kingdom,
(January 30, 1970), Iraq, Jordan, Saudi Arabia, Algeria, Nbrocco"
and Tunisia.

(727)

1 of the Convention provides that
"The Contracting Parties confirm that Genocide, whether committed
in time of peace or in time of war, is a crime under international
law which they undertake to prevent and to punish".
Article 4 of the Convention provides that

C1 '22)

"Persons committing Genocide or any of the other acts enumerated in
Article 3 shall be punished, whether they are constitutionally
responsible rulers, public officials or private individuals".
Article 6 of the Convention provides that

(7 '23)

"Persons charged with Genocide or any of the other acts enumerated
in Article 3 shall be tried by a competent tribunal of the
state in the territory of which the act was committed, or by such
international penal tribunal as may have Jurisdiction with
respect to those Contracting Parties which shall have .adcepted
its Jurisdiction".
Article 7 of the Convention provides that :

" 241

"Genocide and the other acts enumerated in Article 3 shall not be
considered as political crimes for the purpose of extradition.
The Contracting Parties pledge themselves in such cases to grant
extradition in accordance with their laws and treaties in force".
‘ 747S)

Article 14 of the Convention provides that
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"The present Conventin shall remain in effect for a period of ten
years as from the date of its coming into force.
It shall thereafter remain in force for successive periods of five
years for such Contracting Parties as have not denounced it at
least six month before the expiration of the current period.
Denunciation shall be effected by a written notification addressed
to the Secretary General of the United Rations".
( 126. Article 15 of the Convention provides that
"If, as a result of denunciation, the number of the Parties to the
present Convention should become less than sixteen, the Convention
shall cease to be in force as from the date on which the last of
these denunciations shall became effective".
" 2 " On June 24, 1859, the battle of Solferino took-place, in which
110,000 French and 50,000 Sardinians fought against 140,000
As a result of this battle approximately 40,000 were L
Austrians.
wounded.
( 12*" China, France, the United Kingdom, the United States and the
Soviet Union are Parties to the four Geneva Conventions of 1949.
It is to be noted that the Republic of China signed these
Conventions, but it never ratified them. In 1952, the People's
Republic of China announced that, subject to certain reservation,
it recognized the Republic of China's signature of the four Geneva
Conventions.
On December 28, 1956, it ratified them with
reservations.
The following Arab States signed and ratified or acceded to these
Conventions
Algeria, Bahrain, Egypt, Iraq, Jordan, Kuwait, Lebanon, Libya,
Mauritania, Morocco, Oman, Qatar, Saudi Arabia, Somalia, Sudan,
Syria, Tunisia, United Arab Emirates, Yemen Arab Republic (Worth),
and Yemen People's Democratic Republic (South).
Israel signed the four Conventions on December 8, 1949, with
reservations, and ratified them on July 6, 1951.
Iran signed these Conventions on December 8, 1949 and ratified them
on February 20, 1957.
The number of States signed or acceded to the two Protocols is less
than the Parties to the four Geneva Conventions. Rany of States
who signed these Protocols did not ratify them.
Among the States signed the Protocols, whether or not they ratify
them, Egypt, Iran, Jordan, Morocco, Tunisia, the United Kingdom,
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the United States, the Soviet Union and Yemen Arab Republic
(Worth).
'

Libya and Mauritania are among the States who acceded to the two
Protocols.
(7 '23

Conventions I to IV, Article 2.

" 3" Conventions I to IV; Article 3.
" 3 " Conventions I to IV, Article 3; Conventions I, II, Article 12;
Convention III, Article 13; Convention IV, Articles 32, 33.
C73.2

Convention I, Article 46; Convention II, Article 47; Convention
III, Article 13; Convention IV, Article 34.

(7'

Conventions I to III, Article 7; Convention IV, Article 8.

I to III, Articles 8, 9, 10; Convention IV, Articles

c734:

9, 10, 11.
Conventions I to IV, Articles 3
c); Conventions I and II,
Article 12; Convention III, Article 14; Convention IV; Article 27.

" 35)

Protocol I, Article 1 (4).

" 3E '

(73 " Protocol II, Articles 2 to 18.
)

( 73e -

In 1864, the Swiss Federal Council convened a Conference in Geneva
to consider a Draft Convention on the subject. This Conference led

to the adoption of the 1864 Geneva Convention For The Amelioration
Of The Condition Of The Wounded In Armies In The Field. In 1868,
a Diplomatic Conference was convened to clarify certain provisions
and, in particular, to extend the Convention's principles to naval
warfare. But the additional Articles relating to the condition of
the Wounded in War werenot ratified and did not enter into force.
(739) In 1906, the Swiss Federal Council invited all the States Parties
Parties to the Convention of 1864 to a Second Diplomatic Conference
in which a new Convention, entitled the "Geneva Conventionof July
6, 1906, For The Amelioration Of The Wounded And Sick In Armies In

Field", was adopted.
In 1929, the Swiss Federal Council convened a Diplomatic Confrence
in Geneva partly for the purpose of revising the 1906 Geneva
Convention, and partly for the purpose of adopting a Convention On
Prisoners Of War. The Conference adopted the 1929 Geneva Convention
For The Amelioration Of The Condition Of The Wounded And Sick In
Armies In The Field.

" 4° )

In 1937, a further Draft Convention was formulated by the
International Committee of the Red Cross, and was submitted to the
16±A International Conference of the Red Cross held in London
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in 1938. In 1939, the Swiss Government transmitted the Draft of
the International Committee Of The Red Cross to the States as a
basis for a Diplomatic Conference which the Swiss Government
planned to convene in Geneva in early 1940. The outbreak of the
Second World War intervened, and the process of drafting a new
agreement only resumed after the war.
"4"

As referred before, the 1868 Geneva Conference adopted the 1868
Additional Articles Relating To The Conditions Of Wounded In War.
These Articles extended to naval forces the protection of 1864
Geneva Convention, but were not ratified and did not enter into
force.
The First Hague Peace Conference of 1899 Hague Convention III For
The Adaptation To Maritime Warfare Of the Principles Of The Geneva
Convention of August 22, 1864.
At the Second Hague Peace Conference of 1907, the provisions of
1899 Hague Convention III were revised, greatly enlarged, and then
embodied in 1907 Hague Convention X For The Adaptation Ty Maritime Warfare Of The Principles Of The Geneva Convention. The
1907 Basile Convention X replaced the 1899 Hague Convention III as
between Parties to both agreements. Where the 1899 Hague Convention
III had been based, on the adaptation of the principles of the 1864
Geneva Convention, the 1907 Hague Convention I was based on the
1906 Geneva Convention.

" 4'2)

In 1937, the International Committee of the Red Cross formulated a
Draft Convention which revised the 1907 Hague Convention X. In
1939, the Swiss Government transmitted the International Committee
of the Red Cross Draft to States as a basis for a Diplomatic
Conference which the Swiss Government planned to convene in Geneva
in early 1940. The outbreak of the Second World War intervened, and
the process of drafting a new agreement only resumed after the war,
as mentioned before.
" 43 ') Convention I, Articles 12, 15.
"44) Convention II, Articles 12, 18.
"45) Convention I, Articles 12, 14; Convention II, Articles 11, '16.
" 45) Convention I,

Article 15; Convention II, Article 18.

" 47) Convention I,

Articles 16, 17; Convention II, Articles 19, 20.

(148) Convention I,

Articles 24 to 27; Convention II, Articles 36, 37.

C749, Convention I,

Article 40; Convention II, Article 42.

(7E0) Convention

I, Article 22; Convention II, Article 35.
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Convention I, Article 19.

(167)

( 1 - 2.' Convention I, Articles 30, 31; Convention II, Articles 36, 37.
C7631 Convention

I, Article 28.

C7547 Convention I,

Article 18.

(7S6)

Convention I, Article 19.

" 8iC)

Convention I, Article 19.

" 67

Convention I, Articles 35, 36; Convention II, Articles 22 to 27,
38,39Convention I, Articles 33, 34; Convention II, Articles 28, 38.

" 56"

The Red Crescent and the Red Lion and Sun have an equal status
to the Red Cross. Turkey has used the symbol of the Red Crescent,
since 1876; now several states and national societies use this *
emblem. Iran chose the Red Lion and Sun symbol in 1924; but

‘ 1.69.1

renounced in 1980 in favour of the Red Crescent. Israel did not
succeed in obtaining acceptance of the Hagen David Adom which it
uses as its symbol. It is to be noted that Israel signed the
Geneva Conventions I, II, and IV under the reservation to use the
Hagen David Adorn as emblem. Israel signed the Geneva-Convention III
without any reservation.
" 6 ° ) Convention

I, Articles 38- 44; Convention II, • Articles 41-43.

" 67 ) Some Articles of the 1874 Brussels Declaration established a
regime governing Prisoners of War; but it was not ratified and
did not enter into force.

Some Articles relating to the Prisoners of War were included in
the Regulations annexed to both 1899 Hague Convention II and 1907
Rogue Convention II. There were also some Articles relevant to
Prisoners Of War in some of the other 1907 Rogue Convention.
The 1929 Diplomatic Conference convened, as referred efore,
partly for the purpose of adopting a convention on Prisoner Of War,
and porgy to revise the 1906 Geneva Convention On Wounded And
Sick. The Conference adopted the 1929 Geneva Convention Relative To
The Treatment Of Prisoners Of War. The 1929 Geneva Conventibn
supplemented rather than replaced the provisions on Prisoners Of
War contained in the Hague Regulations of 1899 and 1907.

" 63.1

' 64 ')

Assimilated personnel covers members of militia and volunteer
corps, including those of organized resistance movements not part
of the regular forces, when they are attached to a belligerent, on
condition that they
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1.
2.
3.
4.

have a responsible leader;
wear a fixed distinctive sign, recognizable at a distance;
carry arms openly; and
conform to the laws and customs of war.

(78S.7 Article 4.
c766) Article 12.
C757,

Article 13, 14.

C76 60

Article 16.

(769)Article 17.
(770)Article 18.
(777

1 Articles 39, 82 to 88.

(772)

Article 21.

(772)

Articles 96, 99, 105, 106.

(774,

Articles 15, 25, 26, 27, 30.

(77s? Articles 49-54.
(776.7

Articles 33, 70, 71, 72.

(777)

Article 79.

( 77e.,

Articles 78, 126.

C779) Article 41.
(-780.7

Articles 109, 117.

(787'Article 118.

(782, Articles 3, 27.
S•

(788'Article 25.
( 784)

Article 4.

(185.)

Article 35.

( 785.1 Article 38.
(787) Articles 41 to 43.

( 1881 Article 47.
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( "II• Article 64.
(790./

Article 49.

( 797 ) Article 51.
C192? Articles 33, •3.
C793? Article 50.
C)93

Article 56.

C799? Article 55.
C199?Articles 59 to 62.
C

7977 Articles 54, 63, 64.

C

199, Article 64.

C

799? Article 66.

C20o.)

.C207?

Article 78.
Articles 65 to 77, 78, 136, 137, 143.

C200?Article 31.
C204?

Article 27.

C 2 09 ?

Article 30.

(206) Articles 30, 143.
C 2 0 7?

Article 29.

eEOG)

Articles 79-135.

C209?

Article 44.

C270? Article 47. According to paragraph 2 of this Article :
"A mercenary is any person who
a. is specially recruited locally or abroad in order to fight
an armed conflict;
b. does, in fact, take a direct part in the hostilities;
c. is motivated to take part in the hostilities essentially by the
desire for private gain and,in fact,is promdsed,by or on behalf
of a Party to the conflict, material compensation substantially
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in excess of that promised or paid to combatants of similar
ranks and functions in the armed forces of that party;
d. is neither a national of a Party to the conflict nor a resident
of territory controlled by a Party to the conflict;
e. is not a member of the armed forces of a Party to the conflict;
and
f. has not been sent by a State which is not a Party to the
conflict on official duty as a member of its armed forces".
(271) Article 18.
(272' Articles 14, 15, 21.
( '2737 Articles 24 to 30.
C274 '' Articles 76 to 78.
(171S) Article 1.
"" 6) Article 4.
. (277)

Article 6.
Articles 7 to 12.

(21) Articles 9 to 12.
‘ 220" Articles 13 to 18.
"221) Article 14.
(222) Article 16.
(2'2) Article 17.
(224) This Committee net in 1959, 1962 and 1967, but it took no decision
on the question referred to it.
(22S) A 35-Member Committee was set up under the General Assembli
Resolution 2330 (XXII) of December 18, 1967.
(2'26) The representative of Israel found the Draft Definition unsatisfactory,inadequate, incomplete, and deceptive, and said that he was
unable to participate in the general mood of self-congratulation
prevailing in the Sixth Committee.
(227

Article 7 of the definition provides that
"Nothing in this definition, and in particular Article 3, could in
- 476 -
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way prejudice the right to self determination, freedom and
independence, as derived from the Charter, of peoples forcibly
deprived of that right and referred to in the Declaration On
Principles Of International Law Concerning Friendly Relations And
Co-operation Among States In Accordance With The Charter Of The
United Nations, particularly peoples under colonial and racist
regimes or other forms of alien domination; nor the right of these
peoples to struggle to that end and to seek and receive support,
In accordance with the Principles of the Charter and in conformity
with the above-mentioned Declaration".
any

(226" Article 41 of the Charter provides for the non-enforcement
military action. We referred before to this Article in footnote
No. (51).
(229 ' We referred before to Article 42 of the Charter in footnote No.
(42).
(230) Under the "Uniting For Peace" Resolution of 1950, the General
Assembly may, in certain circumstances, make "appropriate
recommendations to Members for collective measures,including in
thecase of the breach of peace or act of agression the use of armed
forces when necessary, to maintain or restore international peace
and security".
(23 " A.D. McNair and Watts, The Legal Effects Of War.
(232 '1

We referred before to Article 25 of the Charter in footnote No.
(60).

C '234) Article 49 of the Charter provides that :
"The Members of the United Rations shall Join in affording mutual
assistance in carrying out the measures decided upon by the
Council.
(234) We referred before to Article 43 of the Charter in footnote No.
(64).
223)

Article 99 of the United Nations Charter provides that
"The Secretary-General may bring to the attention of the Security
Council any matter which in his opinion may threaten the maintenance of international peace and security".

<236) On June 25, 1950, the Security Council, in the absence of the
Soviet Union, adopted a Resolution recommending Member States to
send forces to help South Korea which was invaded by North
Korea. On June 27, 1950, the Council adopted a Resolution recommending Member States to place their forces in Korea under a
unified command to be appointed by the U.S.A.
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‘ 237) The Institute Of International Law was founded in 1873, as an
unofficial body consisting of Sixty Members and Sixty Associates,
all of whom are distinguished international lawyers from various
states throughout the world. According to its Statute, the objective
of the Institute is to assist the progressive development of
international law by, inter alia, contributing to the maintenance
of peace and the observance by the U.S.A.
(23e) Article 7 of the Resolution provides that
"Without prejudice to the individual or collective responsibility
which derives from the very fact that the Party opposing the
United Nations Forces has committed aggression, the Party shall make
reparation for injuries caused in violation of the humanitarian
rules of armed conflict. The United Nations is entitled to demand
compliance with these rules for the benefit of its forces and to
claim damages for injuries suffered by its forces in violation of
these rules".
Article 8 of the Resolution provides that :
"The United Nations is liable for damage which may be caused by
its Forces in violation of the humanitarian rules of armed
conflict, without prejudice to any possible recourse against the
State whose contingent has caused the damage".
It is desirable that claims presented by persons thus injured be
submitted to bodies composed of independent and impartial persons.
Such bodies should be designated or set up either by the
regulations issued by the United Nations or by the agreements
concluded by the Organization with the States which put contingents
at its disposal and, possibly, with any other interested State.
It is equally desirable that if such bodies have been designated
or set up by a binding decision of the United Nations, or if the
jurisdiction of similar bodies has been accepted by the State of
which the injured person is a national, no claims may be presented
to the United Nations by that State unless the injured person
has exhausted the remedy thus made available to it".
c "°) The United Nations Forces are to be stationed in the Agjrptian
territory only, and the United Nations Observers are to be stationed
in the Israeli territory.
According to Article 2 of Annex I entitled "Protocol concernini
Israeli Withdrawal And Security Arrangements" four zones are to be
established. The United Nations Forces will be deployed within
zone "C" in the Egyptian territory.
Article 6 paragraph 3 of Annex I provides that
"the arrangements described in this Article for each zone will be
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Implemented in zones A, B, and C by the United Nations Force and in
zone D (in the Israeli territory) by the United Rations Observers".
It is to be noted that the United Rations Emergency Force had
supervised the Israeli withdrawal from the Egyptian territory as
specified in Article 3 of Appendix to Annex I.
(241) See Briand N. Jenkins, International Terrorism, A New Node Of
Conflict In International Terrorism And World Security, edited by
David Carlton and Schaeref, Groom Helm, London, 1975; referred to
in I. Blishchenko and adanov, Terrorism And International Law,
translated from the Russian By Lev Bobrov, Progress Publishers,
Moscow, 1984 , IT . 8-9.
(242 ' See Paul Wilkinson, Jonah Alexander and David Carlton (Editors),
Terrorism, Theory And Practices, West view Press, Boulder, Colorado,
1979, referred to in Blislichenko and adanov, op. cit., pp. 27-29.
(.2.13') Referred to in Blishchenko and Zhdanov, op. cit., P. 57.
(244.)

I. Karpets, Crimes Of International Significance (in the
Russian), Yuridicheskaya Literatura, Rbscow, 1979, referred to In
Blishchenko and 21danov, op.cit., P. 40.

(.24) Op. Cit., P. 28.
C '7246) Op. Cit., P. 27.
6.247) Egypt signed this Convention.
c24E° The Geneva Lipdomatic Conference On The Reaffirmation And
Development Of International Humanitarian Law Applicable In
Armed Conflicts adopted the Resolution 22 (IV) of June 9, 1977,
which recommended that a separate Conference be convened not later
than 1979 with a view to reaching agreement on prohibitions or
restrictions of the use of specific conventional weapons. Also, in
December 19, 1977, the United Rations General Assembly resolved
that a United Nations Conference on specific conventional
weapons be convened in 1979.
On December 12, 1984, the United Rations General Assembly ,adopted
the Resolution 56 (YXX12), by which it "urges all states that have
not yet done so to exert their best endeavour to become Parties to
the Convention and the Protocols annexed thereto as early as
possible, so as ultimately to obtain universality of adherence"...(2So) Both principles had been codified in Articles 22 and 23 (ie) of the
Regulations annexed to 1899 Hague Convention II and 1907 Hague
Convention IV.
The most famous example of these Manuals was "Instructions For
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The Government Of Armies Of The United States In The Field". These
instructions were prepared by Professor Francis Lieber of Columbia
University in New York and promulgated as "General Order lib. 100"
by President Lincoln on April 24, 1863. These instructions were
applied by the forces of the United States during the American
Civil War.
The "Lieber Instructions" became the model for many other national
manuals such as those of the Netherlands in 1871, France in 1877,
Serbia in 1879, Spain in 1882, Portugal in 1890 and Italy 1896.
Although the "Lieber Instructions" were binding only on the forces
of the United States, they correspond to a great extent to the
laws and customs of war existing at that time.
C252) The regulation of warfare in ancient India, Greece and Rome
included prohibitions against the use of poisoned weapons and
blazing arrows. During the Riddle Ages, the Lateran Council of 1132
declared that the cross bow and arbalest were "unchristian"
weapons.
" 3) In 1863, the Russian military authorities invented a bullet which

exploded on contact with a hard substance and whose primary object
was to blow up ammunition wagons. In 1876, a modification of the
bullet was developed which enabled it to explode on the contact
with even a soft surface. Moreover, the new bullet shattered upon
explosion.
C2S " Or November 29, by the Julian calendar applied in Russia at
that time.
C2 '56) Baden and Brazil acceded to the ST. Petersburg Declaration on
January 11, and October 23, 1869 respectively.
C2S " The St, Petersburg Declaration came into force on December 11,
1868.
C2S7:' According to Thomas and Thomas, incendiaries are flammable
materials and devices that are used to set fire to tactical and
strategic target, such as buildings, industrial installations,fuel
and ammunition dumps. According to the same authority, napalm is
a mixed aluminium soap in which the organic acids are derill:ed from
coconut oil, naplathenic acids, and oleic acid. Gasoline thickened
with napalm becomes a firm Jelly when undisturbed but in motion,
as when it forced through a flamethrower nozzle, it acts as .a
viscous liquid.
(259J The number of the Parties of the Declaration are 34.
C2S9 The issue was discussed before and during 1979-80 United Nations
Weapons Conference in Geneva without resulting an agreement.
C26 ° ) This Article is identical to the same Article of the Regulations
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annexed to the 1899 Hague Convention II.
267.1 Such as Yugoslavia.
"7'6' 1 Article 6 Cc) of the Charter of the Nuremberg Tribunal defines
crimes against humanity as "murder, extermination, enslavement,
deportation, and other inhumane acts committed against any civilian
population, before or during the war, or persecutions on political,
racial or religious grounds in execution of or in connection with
any crime within the jurisdiction of the Tribunal of the Country
where perpetrated". The agreement was signed by the U.K., U.S.A.
and France and was adhered to by Nineteen States.
‘ 263) Apart from the 1907 Hague Declaration On Balloons, there is no
international agreement, in force, which exclusively addresses
either air warfare in general or bombardment in particular. The
Hague Rules of Aerial Warfare were drafted by a Commission of
Jurists following a directive of the 1922 Conference of Washington
for the Limitation of Armaments. The agreement includes these
rules was never ratified.
The issue of aerial warfare was discussed in 1932-34 Geneva
Disarmament Conference, but no binding agreement was reached.
Various states regarded the 1936 London Proces-Verbal on Submarine
Warfare Against Rerchant Slips, as being applicable to military
aircraft in operations against merchant shipping.
On September 30, 1938, the League of Nations Assembly unanimously
adopted a Resolution includes the following principles
1. Direct attack against civilian population is unlawful.
2. Targets for air bombardment must be legitimate, identifiable

military objectives.
3. Reasonable care must be taken in attacking military objectives
to avoid bombardment of a civilian population in the

neighbourhood.
"764) Article 24 (2) provides that
"(2) Such bombardment is legitimate only when directed exclusively
at the following objectives : military forces; military works;
military establishments or depots; factories constituting important
and well-known centres engaged in the manufacture of arms,
ammunition or distinctively military supplies; lines of
communication or transportation used for military purposes".
( :26S :I Article 4 of the Treaty provides that
"Each Party shall in exercising its national sovereignty have the
right to withdraw from the Treaty if it decides that extraordinary
events related to the subject matter of this Treaty, have
It shall give
Jeopardized the supreme interests of its country.
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notice of such withdrawal to all other Parties to the Treaty three
months in advance".
4. 266 " Article 1 of the Tr leaty provides that
"Each Nuclear Weapon State Party to the Treaty undertakes not to
transfer to any recipient whatsoever nuclear weapons or other
nuclear explosive devices or control over such weapons or explosive
devices directly, or indirectly; and not in any way to assist,
encourage, or induce any Ion-Nuclear weapon State to manufacture or
otherwise acquire nuclear weapons or other nuclear explosive
devices, or control over such weapons or explosive devices".
C267" Article 2 of the Treaty provides that
"Each Non-Nuclear Weapon State Party to the Treaty undertakes not
to receive the transfer from any transferor whatsoever of nuclear
weapons or other nuclear explosive devices or of control over such
weapons or explosive devices directly or indirectly; not to
manufacture or otherwise acquire nuclear weapons or other nuclear
explosive devices; and not to seek or receive any assistance in the
manufacture of nuclear weapons or other nuclear explosive devices".
( 5:6e) Article 3 paragraphs 1 and 4 of the Treaty provides that :
"1. Each Son-Nuclear Weapon State Party to the Treaty-undertakes to
accept safeguards,as set forth in an agreement to be negotiated and
concluded with the International Atonic Energy Agency in accordance
with the Statute of the International Atomic Energy and the
Agency's safeguards system, for the exclusive purpose of verification of the fulfilment of its obligations assumed under this Treaty
with a view to preventing diversion of nuclear energy from peaceful
uses to nuclear weapons or other nuclear explosive devices.
Procedures for the safeguards required by this Article shall be
followed with respect to source or special fissionable material
whether it is being produced, processed or used in any principal
nuclear facility or it is outside any such facility. The safeguards
required by this Article shall be applied on all source or special
fissionable material in allpeaceful nuclear activities within the
territory of such State, under its Jurisdiction, or carried out
under its control anywhere.
• 4. Non-Nuclear Weapon States Party to the Treaty shall conclude
agreements with the International Atomic Energy Agency to meet tile
requirements of this Article either individually or together with
other States in accordance with the Statute.of the International
Atomic Energy Agency. Negotiation of such agreements shall commence
within 180 days from the original entry into force of this Treaty.
For States depositing instruments of ratification or accession
after 180-day period, negotiation of such agreements shall enter
into force not later than eighteen months after the date of
initiation of negotiations".
-
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China and France as well as a number of "near-nuclear" state,
an expression used by some writers, remain outside of "The
Treaty On The Non-Proliferation GT Nuclear Weapons" to this
day. Among these states, South Africa, Israel and Pakistan.
According to the expectations of some writers, there is an
increasing in the number of states which have no nuclear weapons
but their potential capacity to produce plutonium is sufficient
theoretically, for the production of Atomic bombs.

" SS)

(27° ) This Treaty was signed at Moscow.
C27 " This Treaty was signed at Vienna.
(272) It is defined, according to Article 6, as the area south of 60
degrees South Latitude.
(.27S) The Outer Space Treaty has been supplemented by two further
agreements
-

The 1968 Agreement On The Rescue Of Astronauts, The Return Of
Astronauts And The Return Of Objects Launched Into Outer
Space; and

-

The 1972 Convention On International Liability For Damages
Caused By Space Objects.

(.274) Argentina and Brazil did not sign the Treaty, but Brazil later
became a Party to the Treaty.
(27S) The transit of the nuclear weapons has not been included in the
Treaty.
‘ 276) The Netherlands, the United Kingdom and the United States ratified
Protocol I.
(277) China, France, the Soviet Union, the United Kingdom and the United
States accepted Protocol II.
c. "27e) The denuclearization of Africa was demanded by African States
after France's nuclear tests in the Sahara in 1960. The Assembly
of Heads Of State And Government of the Organization of African
Unity at its First Ordinary Session held at Cairo (Egypt) from 17
to 21 July, 1964, adopted the Declaration On The Denuclearizatiop
Of Africa. Among the latest Resolutions of the United liatiois,
General Assembly on the implementation of this Declaration, is the
Resolution 61 (xurr) of December 132, 1984, in which it reaffirms
that the implementation of this Declaration would be an important
measure to prevent the proliferation of nuclear weapons and to
promote international peace and security. It also condemns South
Africa's continued pursuit of a nuclear capability and all forms of
nuclear collaboration by any state, corporation, institution or
individual with the racist regime that enable it to frustrate the
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objective of the Declaration which seeks to keep Africa free from
nuclear weapons.
4'271" At the 29th Session of the United Nations General Assembly, Iran
submitted a proposal, which was supported by Egypt, regarding the
denuclearization of the Middle East, and to this effect, the General
Assembly adopted the Resolution 3263 (XXIX) of December 9, 1974.
Among the latest resolutions of the General Assembly, is the
Resolution 54 (XXXIX) of December 12, 1984, according to which all
the Parties directly concerned are required, pending and during
the establishment of a Nuclear-Weapon Free Zone in the Middle East,
to declare solemnly that they will refrain, on a reciprocal basis,
from producing, acquiring or in any way possessing nuclear weapons
and nuclear explosive devices and from permitting the stationing
of nuclear weapons on their territory by any third party, to agree
to place all their nuclear facilities under International Atomic
Energy Agency safeguards and to declare their support for the
establishment of the zone and deposit such declarations with
the Security Council for consideration, as appropriate.
(280)At the same 29th Session of the General Assembly, Pakistan
requested the discussion of the question of a Nuclear-Free Zone
in Southern Asia, and to this effect the General Assembly adopted
the Resolution 3265 B (XXIX) of December 9, 1974. The General
Assembly in the Resolution 55 (XXXIX) of December 12,1984,reiterates
its conviction that the establishment of Nuclear-Weapon Free Zones
in various regions of the world is one of the measures which
can contribute most effectively to the objectives of nonproliferation of nuclear weapons and general and complete
disarmament.
(281)The Declaration of the Indian Ocean as a zone of peace was
contained in the General Assembly's Resolution 2832 (XXVI) of
December 16, 1971.
In its Resolution 149 (XXXIX) of December 17, 1984, the General
Assembly reaffirms its conviction that concrete action for the
achievement of the objectives of the Declaration would be a
substantial contribution to the strengthening of international peace
and security.
( .289 ) This Agreement was concluded by an exchange of letters between
the Ministers of Foreign Affairs of the two states.
c2e:" The Draft Resolution was submitted by twelve Asian and African
States acting on the initiative of Ethiopia. The Resolution was
adopted by a vote of 55 in favour; 20 against; and 26 abstentions.
The Soviet Union and the United Arab Republic (Egypt) voted in
favour of it. Canada, China,France, South Africa, the United Kingdom
and the United States were among the states voted against it. Iran,
Israel and Pakistan were among the states abstained from voting.
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Some writers criticize the drafting of this Resolution as having
many faults from the technical point of view, these faults are
1. The Declaration of St. Petersburg may have no relevance at all
to the prohibition of the use of nuclear weapons.
2. The Declaration of Brussels was not ratified by any state.
3. The assertion in the substance of the Resolution that the
"letter" of the Charter of the United Nations forbids the use
of nuclear weapons, is not clear.
However, these writers add that the existence of such faults hardly
reduces the value of the Resolution as an expression of the opinion
of many governments on the state of the law. Even from the technical point of view; the recital containing the enumeration of declarations and agreements as a whole may be thought to make its point.
Further, the Resolution itself makes the simple but important point
that the use of such weapons is irreconcilable with the political
and legal rationale of war.
' 784 '3

62 Member States replied to the Secretary General in 1962, 33 of
them viewed favourably the possibility of such Conference, 26
States expressed negative views or doubts; and three States wished
to await the results of the meetings of the Eighteen-Nation
Committee On Disarmament before submitting their views.
The Resolution was adopted by a vote of 73 in favour, 4 against,
and 46 abstention. The Soviet Union and Egypt voted in favour of
it; China and South Africa were among the states voted against it;
and France, the United Kingdom, the United States and Israel were
among the States abstained from voting.

'.28S)

(28s.) The Resolution was adopted by a vote of 125 in favour; 1 against;
23 abstained from voting and 8 States were absent. The Soviet Union
and Egypt voted in favour of it; the United States was the only
state who voted against it; and China, France, and the United
Kingdom were among the States abstained from voting.
(28• The Resolution was adopted by a vote of 104 in favour; 19 agalnst;
20 abstained from voting and 14 States were absent. The Soviet
Union and Egypt voted in favour of it; France, the United Kingdom,
the United States and Israel were among the States who voted againSt
it; and China was among the States abstained from voting.
(298 ' The Resolution was adopted by a vote of 146 in favour; none
against; 4 abstained from voting and 7 States were absent. China,
France, the United Kingdom. the Soviet Union, Egypt and Israel were
among the States who voted in favour of it; and the United States
abstained from voting.
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In this Resolution, the General Assembly takes note of "the
decision of the Seventh Conference Of Reads Of State Or Government
Of The Mon-Aligned Countries, held at New Delhi from 7 to 12 March
1983, as well as the relevant recommendations of the Organization
of the Islamic Conference reiterated at the Fourteenth Islamic
Conference of Foreign Ministers, held at Dhaka from 6 to 10
December 1983".
C29" The St. Petersburg Declaration provides that
the only legitimate object which States should endeavour to
accomplish during war is to weaken the military forces of the
enemy".
C291)The genetic defects caused by the use of nuclear weapons might
appear over some generations. Radiation included changes in goaned
cells might cause lower fertility, spontaneous abortion and stillbirths. They might cause birth defects or non-specific constitutional weakness as well.
C292)Article 48 of the Additional Protocol I of 1977 provides that
"In order to ensure respect for and protection of the civilian
population and civilian objects, the Parties to the Conflict
shall at all times distinguish between the civilian population and
combatants and between civilian objectives and accordingly shall
direct their operations only against military objectives".
(2' 93 Article 51 paragraphs 1 to 6 of the Additional Protocol I of 1977
provides that
"1. The civilian population and individual civilians shall enjoy
general protection against dangers arising f rom military
operations. To give effect to this protection, the following rules,
which are additional to other applicable rules of international
law, shall be observed in all circumstances.
2. The civilian population as such, as well as individual civilians
shall not be the object of attack. Acts or threats of violence the
primary purpose of which is to spread terror among the civilian
population are prohibited.
. 3. Civilians shall enjoy the protection afforded by this Section,
unless and for such time as they take a direct part in hostilities,.
4. Indiscriminate attacks are prohibited. Indiscriminate attacks
are
a. those which are not directed at a specific military
objective;
b. those which employ a method or means of combat which cannot
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be directed at a specific military objective; or
c. those which employ a method or means of combat the effects of
which cannot be limited as required by this Protocol;
and consequently, in each such case, are of a nature to strike
military objectives and civilians or civilian objects without
distinction.
5. Among others, the following types of attacks are to be considered as indiscriminate
a. an attack by bombardment by any methods or means which treats
as a single military objective a number of clearly separated
and distinct military objectives located in a city, town.
village or other area containing a similar concentration of
civilians or civilian objects; and
b. an attack which may be expected to cause incidental loss of
civilian life, injury to civilians, damage to civilian
objects, or a combination thereof, which would be excessive
in relation to the concrete and direct military advantage
anticipated.
6. Attacks against the civilian population or civilians by may
of reprisals are prohibited".
C *294" Article 52 paragraphs 1 and 2 of the Additional Protocol I of 1977
provides that
"1. Civilian objects shall not be the object of attack or
reprisals. Civilian objects are concerned, military objectives are
limited to those objects which by their nature, location, purpose,
or use make an effective contribution to military action and whose
total or partial destruction, capture or neutralization, in the
circumstances ruling at the time, offers a definite military
advantage".
C2'95) Article 54 paragraph 1 of the Additional Protocol I of 1977
provides that
"Starvatiom% of civilians as a method of warfare is prohibited".
(296) Article 55 paragraph 1 of the Additional Protocol I of 1977
provides that :
"1. Care shall be taken in warfare to protect the neutral
environment against widespread, long term and severe damage. This
protection includes a prohibition of the use of methods or means of
warfare which are intended or may be expected to cause such damage
to the nature of environment and thereby to prejudice health or
survival of the population".

- 486 -

Ti-1

LearALiT y OF WAP IN AL-SNARI'A AL-ILANIVA AND INTaRNATIONAL LAW
A F, 7

TT

r71F-

F. .4 T TT

(297) Such as the United Kingdom Manual of 1958; the United States
Department Of The Army Field Manual, The Law Of The Land Warfare,
July 1956; and the United States Manual of Naval Warfare.
‘

29e) Another reason was added, i.e., the use of these principles on a
large scale could not be reconciled with the principles of the
laws of war envisaged by the U.K. Manual.

(299) Of the facts, specified by some writers, relative to technological
character, we may refer to the following
1. The scale of destructiveness of the nuclear weapons.
2. Besides its destructive use, nuclear energy has applications
and implications of tremendous potential benefit to mankind.
( 3°°) Of the facts, specified by these writers, relative to the
realities of politics, we may refer to the following.:
1. The low level of integration of the international community.
2. The consequential absence of an international legal order
even approximating the strength of most municipal orders.
3. The limited area of general consensus as distinct from the
area of conflict and misunderstanding between peoples.
4. The vast unevenness of development among them as regards
standards of life, cultural inheritance, internal political
structure, and external power.
(3(77) On 1969, the British delegate submitted to the Eighteen-Nation
Disarmament Conference, a Draft Convention concerning with the
biological weapons. We believe that the British point of view
concerning the separation between the chemical and biological
weapons is convincing. This point of view was based on the
distinction between the two kinds of weapons made by the United
Nations Secretary General's Report On Chemical And Biological
Weapons And The Effects Of Their Possible Use - it was point9d out
that differences exist, between the two kinds of weapons,- as to
toxicity, speed of action, duration of effect, specificity,controllability and the residual effects. The biological weapons
were shown to have potentially a general contaminating power and to
be more difficult to control than chemical weapons. The ability of
biological weapons to self-propagate - to multiply themselves, and
as a living weapons to seek out victims for destruction - was said
to make them the most horrifying and inhumane of all weapons.
( 3°2 ) These customary rules were formally enacted in Articles 23 (a)
and 23 (e) of the Hague Regulations of 1899 and 1907. The
prohibition of the use of poison is also mentioned in Article 70 of
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the Lieber Instructions. Article 13 (a) of the Brussels Declaration
of 1874 and Article 8 (3) of the Oxford Manual adopted by the
Institute Of International Law in 1880.

6' 3°3.) The States who ratified or acceded to the Declaration are 28,
the United States is not among them. China, France, Great Britain
and Ireland, Russia, Germany, Italy, Japan, Turkey and Persia
(Iran) were among these States.
This means that the action must not take place by mechanical
means, but by the inherent qualities of the substance. Thus,
according to Thomas and Thomas, it would be excluded from the
meaning of poison, the killing or injuring by means of force such
as caused by the cutting of the body with a sword or knife, the
penetration of the body with a bullet, or the injury caused
by explosions or explosive shells.

( 3Os.' The so-called "Treaties of the Paris Suburbs" were signed
between the Allies and the defeated states. They are the Versailles
Treaty of June 28, 1919 with Germany; the Saint-Germaine Treaty of
•V•Leptember 10. 1919, with Austria;
27. 1919, with Bulgaria; the Treaty of the Trianon of June 4. 1920,
with Hungary; and the Treaty of Severs of August 11. 1920, with
Turkey. The last Treaty was never been ratified by Turkey and
hence was never been effective.
(3°6.1 The First Session of the Conference took place on November 12,
1921.
(341 " Article 6 paragraph 1 of the Treaty provides that
"The present Treaty shall be ratified as soon as possible in
accordance with the constitutional methods of the Signatory Powers
and shall take effect on the deposit of all the ratifications,
which shall take place at Washington".
(3°9) Among the States Parties to this Protocol by ratification,
accession or succession, Federal Republic of Germany, German
Democratic Republic, Peoples Republic of China, Great Britain,
France, the Soviet Union and the United States. The latter state
signed the Protocol on June 17, 1925 and ratified it on April 10,
1975. Also, among the Parties to the Protocol, the following Arab,
States, Egypt, Sudan, Yemen Arab Republic (North), Saudi Arabia,
Kuwait, Qatar, Syria, Lebanon, Jordan,Iraq, Libya, Tunisia and Abro,
cco. India, Pakistan, Persia (Iran) and Israel. Israel acceded to •
the Protocol on February 20,1969 are also among the States Parties.
C3‘19.1 The British attitude before 1970, considered lachrymatory gases
prohibited under the Geneva Protocol. The British memorandum submitted on December 2, 1930, to the Preparatory Commission For The
Disarmament Conference took this view. On February 2, 1970, the
British Foreign Secretary announced that such gases are outside
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the scope of the Geneva Protocol.
''' Q ' The States Parties who ratified the Protocol under reservation
are Belgium, Bulgaria, Canada, Chile, Czechoslovakia, Estonia,
France, Great Britain, Netherlands, Portugal, Romania, Kingdom of
Serbs, Croats and Slovenes (Yugoslavia), Spain and the United
States. The States Fatties who acceded with reservation are
Australia, Iraq, Ireland, Israel, Jordan, Kuwait, Libya, Mongolia,
New Zealand, South Africa, Syria, the Soviet Union and Vietnam
The States Parties by succession with a reservation are People's
Republic of China, Nigeria and Pakistan.
‘ 37 " Belgium, France, Luxembourg, Netherlands and Great Britain

signed this Treaty.
( .312" Federal Republic of Germany and the Italian Republic acceded to

the Treaty through Protocol I.

(37.1" Article 1 of the Protocol refers to the Declaration of the
German Chancellor on October 3, 1954,in which Germany undertook not
to manufacture in its territory atomic, biological and chemical
weapons.

` 374 ) Protocol IV established the Agency of Western European Union for
the Control of Armaments, giving it a twofold task
1. to check that the level of armaments subject-to control in
each of the Member Countries did not exceed the appropriate
levels laid down in accordance with the provisions of the Treaty
(quantitative control);
2. to satisfy itself that the undertakings given by Germany not
to manufacture certain types of weapons including chemical and
biological weapons were being observed (non-productive control).
C37.5) The Resolution 260 (XXIV) was adopted by a vote of 80 in favour;
3 against; 36 abstained from voting and 7 States were absent. The
Soviet Union, the United Arab Republic (Egypt), Iraq, Iran voted in
favour of it; the United States was among the three States voted
against it; and China, France, the United Kingdom and Israel were
among the States abstained from voting.
Part A of the Resolution 65 (XXXID was adopted by a vote of 119in favour; 16 against; 14 abstained from voting and ten States were
absent. China, France, the United Kingdom, the United States;
Iraq, Iran and Egypt voted in favour of it; the Soviet Union was
among the States voted against it; and Israel was among the absent
States.
' 77 ' Part B of the Resolution 65 (Xr111) was adopted by a vote of 84

in favour; one vote against; 62 abstained from voting and ten
States were absent. The Soviet Union, Iraq, Iran and Egypt voted
in favour of it; only the United States voted against it, China,
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France and the United Kingdom were among the States abstained from
voting; and Israel was among the absent States.
4'31E" In Fart C of the Resolution entitled "Chemical and Bacteriological
(Biological) Weapons", the General Assembly reaffirms the urgent
necessity of strict observance by all States of the principles and
objectives of the Geneva Protocol of 1925.
In Part D of the
Resolution entitled "Second Review Conference Of The States
Parties To The Convention On The Prohibition Of The Development,
Production And Stockpiling Of Bacteriological (Biological) And
Toxin Weapons And On Their Destruction", the General Assembly after
noting the provisions of Article 12 of the Convention according to
which the First Review Conference Of The Parties To The Convention
was held at Geneva from 3 to 21 Barch 1980, recommends a
Preparatory Committee is to be established prior to the holding of
the Second Review Conference in 1986 at the request of a majority
of States Parties to the Convention.
C "" 9) Fart E of the Resolution 65 (XXXII) was adopted by a vote of 85
in favour; 18 against; 30 abstained from voting and 23 states were '
absent. China," France, the United Kingdom, the United States and
Egypt voted in favour of it; the Soviet Union was among the States
voted against it; Iraq and Iran were among the States abstained
from voting; and "Israel" was among the absent States.
‘ 32C°

The English version of the Protocol prohibits the use in war of
"asphyxiating, poisonous or other gases, and of all analogous
liquids, materials or devices"; while the French version forbids
the use in war of "gas asphyxiants, toxiques od similaire, ainsi
que de tous liquides, ma-tier-es or proecdes analogues". The French
version is more restricted than the English, the latter forbidding
all forms of gas while the French prohibits specific types of
gases, toxics and asphyxiants and analogous materials.

C32 " Article 1 of the Convention provides that
"Each State Party to this Convention undertakes never in any
circumstances to develop,stockpile or otherwise acquire or retain
1. Nicrobial or other biological agent, or toxins whatever, their
origin or method of production, of types and in quantities that
have no justification of prophylactic, protective or other peaceful
purposes;
2. Weapon, equipment or means of delivery designed to use such
agents or toxins for hostile purposes or in armed conflict".
(322" Article 2 of the Convention provides that :
"Bach State Party to the Convention undertakes to destroy or to
divert to peaceful purposes, as soon as possible but not later than
nine months after the entry into force of the Convention, which are
- 490 -
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in its possession or under its jurisdiction or control. In
implemeting the provisions of this Article all necessary safety
precautions shall be observed to protect populations and the
environment".
C3:231 Article 3 of the Convention provides that :
"Each State Party to this Convention undertakes not to transfer to
any recipient whatsoever, directly or indirectly-, and not in any
way to assist, encourage, or induce any State, group of States or
international organizations to manufacture or otherwise acquire any
of the agents, toxins, weapons, equipment or means of delivery
specified in Article 1 of the Convention".
(324) Article 14 paragraph 3 of the Convention provides that :
"This Convention shall enter into force after the deposit of
instruments of ratification by 22 Governments,' including the
Governments designated as Depositaries of the Convention".
c32:'

rules to be applied on antipersonnel biological agents may
be concluded from Article 51 paragraphs 2, 4 (b) and (c) and 5 (b).
Article 51 paragraph 2 provides that
"2. The civilian population as such, as well as individual
civilians, shall not be the object of attack. Acts or threats of
violence the primary purpose of which is to spread terror among the
civilian population are prohibited".
Article 51 paragraph 4 (b) and (c) provides that
"Indiscriminate attacks are prohibited.Indiscriminate attacks are
b. those which employ a method or means of combat which cannot be
directed at a specific military objective; or
c. those which employ a method or means of combat the effects of
which cannot be limited as required by this Protocol; and
consequently, in each case, are of a nature to strike military
objectives and civilians or civilian objects without

distinction".
Article 51 paragraph 5 (b) provides that
"Among others, the following types of attacks are to be considered
as indiscriminate
b. an attack which may be expected to cause incidental loss of
civilian life, injury to civilians, damage to civilian objects,
or a combination thereof, which would be excessive in relation
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to the concrete and direct military advantage anticipated".

"326:' The rules to be applied on antiplant and antianimal biological
agents may be concluded from Articles 35 paragraph 3, 54 paragraphs
I and 2 and 55.
Article 35 paragraph 3 provides that
"3. It is prohibited to employ methods or Beans of warfare which
are intended, or may be expected to cause widespread, long-term and
severe damage to the natural environment".
Article 54 paragraphs 1 and 2 provides that
"I. Starvation of civilians as a method of warfare is prohibited.
2. It is prohibited to attack, destroy, remove or render useless
objects indispensable to the survival of the civilian population,
such as foodstuffs, agricultural areas for the production of
foodstuffs, crops, livestock, drinking water installations and '
supplies and irrigation works for the specific purpose of denying
them for their sustenance value to the civilian population or to
the adverse Party, whatever the motive, whether in order to starve
out civilians, to cause them to move away, or for any other
motive".
Article 55 provides that
"1. Care shall be taken in warfare to prOtect the natural
environment against widespread, long-term and severe damage. This
protection includes a prohibition of the use of methods or means of
warfare which are intended or may be expected to cause such damage
to the natural environment and thereby to prejudice the health or
survival of the population.
2. Attacks against the natural environment by way of reprisals are
prohibited".
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Clietp-tei- II • The Corlseciueric es Of
.vr±t 1 Use Of For-ce(1'
I, The Consequences Of The Unlawful Use Of Force
In Al-Sharl'a Al-Islamiya
It is clear from this study that Jihad in Al-Shari'a Al-Islamiya is
a conception different from war in international law.
Jihad by its very nature is a legal duty of Muslims. However, it
does not imply that all the practices of Muslims, in their fulfilment of
this duty in the course of history, were lawful, whether as to Jus ad
bellum or Jus in bello using the terminology of international law. In
general, the consequences of the unlawful use of force in Al-Shari'a
Al-Islamiya are similar to that in international law, but the Islamic
attitude is more advanced than the attitude of international law in
certain aspects.
As regards jus ad bellum, the unlawful use of force may be
exemplified by the conquest of a country treacherously; or without
prior calling of its people to Al-Islam, or alternatively to pay Jizya.
In this regard, Al-Islam reached, at the outset of the Eight Century (or
during the First Hijri Century), a position more advanced than
contemporary international law in the Twentieth Century. In contemporary
international law, the last evolution is the concept of international
criminal responsiibility; while the Islamic evolution in the Eighth
Century reached the extent that a Muslim judge could , decide, in a
certain case, to revert to the status quo ante bellum or the state of
affairs as it existed before "war".
In the time of Umar Ibn Abdul Aziz (in the 8 th, Century A.D.),
a delegate from Samargand cane to him complaining that the
military Commander Qutayba Ibn Muslim had treacherously dealt with
them and permitted the Muslim to reside there. Umar Ibn Abdul Aziz
instructed the governor of Samargand Sulayman Ibn Abi-Sari to appoint a
judge to try the case. The governor appointed Gumay'a Ibn Hader
Al-Bagi as a judge who decided that the Muslims must leave Samargand
to return to the status quo ante bellum; and then the two parties, the
,Muslims and the people of Samargand, would start fighting again -on
equal basis. Due to this just decision and because they hated to
fight again, the people of Samarland accepted the Muslims to reside
'among them.
As regards the ills in bello, it may be said, very briefly, that if
there is a violation of Islamic rules and principles to the extent that
it constitues a crime according to Al-Shari'a,the Khalifa would instruct
the judiciary to try the violators and punish them in accordance with
its rules. This worldly punishment will not relieve the violators from
punishment in the Hereafter.
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Also, the Khalifa may decide to pay compensation for damages done by
the Muslims in their fighting with non-Muslims in violation of the
rules and principles of Al-Shari'a.

II, The Consequences Of The Unlawful Use Of Force
In International Law
The Nuremberg Tribunal may be characterized, as the very essence of
its Charter, that international law imposes duties and liabilities
on individuals as well as on states.

As regards jus ad bellum, the Charters of the Nuremberg and Tokyo
Tribunals, and their Judgments recognized the legal existence of the
crime against peace as defined in both Charters. The Judgments of the
Nuremberg and Tokyo Tribunals, combined with the endeavours of the
United Nations in this regard, confirmed the crime against peace as a
crime under international law. Therefore, as far as jus ad bellum
is concerned, the consequences of the unlawful use of force, are the
trial and punishment of individuals who had committed this crime.

• As regards jus in bello, war crimes, according to Jesdnedk, include
all grave violations of the laws of war and the arbitrary destruction of
private property, which are committed by the agents of a belligerent
state agaist the citizens or property of the enemy of a conquered nation
or of forcibly occuping a neutral territory
Oppenheim distinguishes between four kinds of war crimes
1. violations of recognized rules regarding warfare committed by
members of the armed forces;
2. all hostilities in arms committed by individuals who are not
members of the enemy armed forces;
3. espoinage and war treason;
4. all marauding acts.

As noted by Jescheck, the concept of war crimes was broadened in thern
course of war crime trials following the Second World War to include the
arrest and transportation of civilians to labour camps on political or
other grounds; the taking of hostages;the employment of prisoners of war
in violation of international law in dangerous areas; the economic
exploitation of occupied territories to enhance the military advantage
of the occupying forces; the imprisonment of foreign workers;
participation in the promulgation of laws and regulations whose content
violates international law; the pronouncement of grossly unjust criminal
judgments; and the performance of medical experiments on unwilling
person.
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It is to be noted that the illegal resort to war does not justify
the breach of the laws of war by the other belligerent state, or in
other words does not justify waiving war crimes from punishment.
A distinction must be made, in the legal consequences of the
commission of war crimes between the criminal responsibility for war
crimes, and the compensation for war crimes.
First

The Criminal Responsibility For War Crimes

In this regard, a distinction must be made between national and
international prosecution of war crimes.
A, The_National Prosecution Of War Crimes
1. According to the Geneva Conventions of August 12, 1949,") the
Contracting Parties undertake to enact any legislation necessary to
provide effective penal sanctions for persons committing, or ordering to
be committed, any of the grave breaches of these Conventions; also each Contracting Party shall bring such persons, regardless of their
nationality, before its own courts, or hand such persons over for
trial to another Contracting Party. Thus, the duty to punish, as Jescheck
,noticed, attaches not only to the states to which the accused zwes h:S.s
allegiance;or to the injured state, but to all Contracting Parties; this
duty even extends to neutrals in an armed conflict, -and it exists
without regard to the nationality of the perpetrator or victim, or to the
place where the crime took place. Hence, the Geneva Conventions provide
universal jurisdiction for the punishment of war crimes, coupled with a
duty to prosecute.
2. Article 88 of the 1977 Geneva Protocol I Additional To The Geneva
Conventions of August 12, 1949,And Relating To The Protection Of Victims
Of International Armed Conflicts provides that
"1. The High Contracting Parties shall afford one another the greatest
measure of assistance in connection with criminal proceedings brought in
respect of grave breaches of the Conventions or of this Protocol.
2. Subject to the rights and obligations established in the Conventions
and in Article 85 paragraph 1 of this Protocol,( 3 )and when circumstances
permit, the High Contracting Parties shall cooperate in the matter of
extradition. They shall give due consideration to the request of the
state in whose territory the alleged offence has occurred.
3. The law of the High Contracting Party shall apply in all cases. The
provisions of the preceding paragraphs shall not, however, affect the
obligations arising from the provisions of any other treaty of a
bilateral or multilateral nature which governs or will govern the whole
or part of the subject of mutual assistance in criminal matters".
8, The International Prosecution Of War Crimes
As regards the international prosecution of war crimes, the United
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Nations system does not include International Criminal Court,or Criminal
Chamber within the framework of the International Court of Justice.
However, the precedents of the Nuremberg and Tokyo Tribunals may be
invoked to establish ad hoc criminal tribunals in similar circumstances.

Seconct_ :

The Compensation For War Crimes

According to Oppenheim, it was an established customary rule that
claims for reparation for damages caused by violations of the rules of
legitimate warfare could not be raised after the conclusion of peace,
unless the contrary was expressly stipulated.

According to Article 3 of the Hague Convention IV Respecting The
Laws And Customs Of War On Land
1. A belligerent who violates the Hague Regulations shall if the case
demand, pay compensation; and
2. A belligerent is responsible for all acts committed by any persons
forming part of his armed forces.
. The principle of compensation for violations of the lams of mam is
also included in Article 91 of the 1977 Geneva Protocol I Additional To
The Geneva Conventions of 1949 which provides that :
"A Party to the conflict which violates the provisions of the
Conventions or of this Protocol shall, if the case demands, be liable to
pay compensation. It shall be responsible for all acts committed by
persons forming part of its armed forces".

Article 1 of the Draft Articles On State Responsibility adopted by
the International Law Commission provides that
"Every internationally wrongful act of State entails international
responsibility of that State".

Article 17 paragraph 2 of the Draft provides that
"The origin of the international obligation breached by a State does not
affect the international responsibility arising from the internationally
wrongful act of that State".

In the "Military And Paramilitary Activities In And Against Nicaragua" case, the International Court of Justic in its Judgment of June
27, 1986, decides that "jurisdiction to determine the merits of a dispute'entails jurisdiction to determine reparation". c4 ) Thus, the Court,
by twelve votes to three, "Decides that the United States of
America is under obligation to make reparation to the Republic of
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Nicaragua for all injury caused to Nicaragua by the breaches of
obligations under customary international law".""

In that case the United States did not appear in the proceedings,
and this was reflected in the attitude of the Court which refrained from
deciding the amount requested by Nicaragua, i.e., $ 370,200,000, as the
minimum valuation of directed damages. In this regard, the Court says,
"There is no provision in the Statute of the Court to make an interim
award of this kind, or indeed debarring it from doing so. In view of the
final and binding character of the Court's Judgments, under Articles 59
and 60 of the Statute, it would however only be appropriate to make an
award of this kind, assuming that the Court possesses the power to do
so, in exceptional circumstances, and where the entitlement of the State
making the claim was already established with certainty and precision.
Furthermore, in a case in which the respondent State is not appearing,
so that its views on the matter are not known to the Court, the Court
should refrain from any unnecessary act which might prove an obstacle to
a negotiated settlement. It bears repeating that
"the judicial settlement of international disputes, with a view to which
the Court has been established, is simply an alternative to the direct
and friendly settlement of such disputes between the Parties; as
consequently it is for the Court to facilitate, so far as is compatible
with its Statute, such direct and friendly settlement
(Free Zones Of Upper Savoy And The District Of Gex, Order of 19 August
1929, P.C.I.J. Series A, No. 22, p. 13).
Accordingly, the Court does not consider that it can accede at this
stage to the request made in the Fourth Submission of Nicaragua".".)

The Court, by fourteen votes to one, "Decides that the form and
amount of suh reparation, failing agreement between the Parties, will
be settled by the Court, and reserves for this purpose
the subsequent
procedure in the caseu.c73
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See In English.

Ian Brownlie, International Law And The Use Of Force By States, pp.
150-166, 195-213; L. Oppenheim,Inernational Law, Volume II (Disputes,
War And Neutrality),pp. 592-595; Georg Schwarzenberger, International
Law As Applied By International Courts And Tribunals, pp. 443-461;
G. I. Tunkin, Theory Of International Law, pp. 396-415; Muhammad Ha fez
Ghanem, State Responsibility Today, pp. 16-32; H. A.R. Gibb, The Arab
Conquests In Central Asia, pp. 29-58; The Draft Articles On State
Respnosibility adopted by the International Law Commission, Official
Records Of The General Assembly, Thirty-First Session (Nay 14- August
3,19791, Al34/194,reprinted in International Legal Materials, Number
4, July 1979, pp. 1557-1577; Military And Paramilitary Activities
In And Against Nicarag-ua(Nicaragua V. The United States Of America),
Merits, Judgment,
Reports 1986.
See In Arabic

Abul-Abbas Ibn Yahia Ibn Jaber Al-Beladhry, Futuh Al-Buldan,pp. 411422; Muhammad Abd ALLAH Darraz, Dirasat Islamiya Fi Al-Ala qat AlIf iya lea Ad-Dawliya,pp. 43-86; Muhamad Hafez Glonem,A1-Masuliya
Ad-Dawliya,passim; Yunus Al-Azzawi,Mushkilat Al-Masuliya Al-Jinatiya
Ash-Shakhsiya Fi Al-Qanun Ad-Dawli, passim; Abdul Vahhab Humad, AlIf ram Ad-Dawli, passim; Haraeed As-Saadi, Nuqaddima Fl Dirasat AlQanun Ad-Dawli Al-Jina' i, passim; Hasanain Ibrahim &deli Ubaid, AlQada t a Ad-Dawli Al-Jina'i, passim; Hasanain Ibrahim Sale]) Ubaid, Alfarina Ad-Dawliya, passim; Muhammad Nolayee Eddin Awad, Dirasa Fl AlQanun Al-Jina t i Ad-Dawli, passim; Gamal Eddin Al-Uttaifi, Malmo
Huhakama fine iya Li Mufrimi Al-Harb Al-Israelieen, pp. 181-219.
Convention I, Article 49; Convention II, Article 129; Convention IV,
Article 146.

(3 .1 Article 85 paragraph 1 of Protocol I relates to the repression of
breaches and grave breaches of this Protocol.
I.C.J. Reports 1986, p. 142.
5 ') I. C. J. Reports 1986, p. 149.
I.C.J. Reports 1986, p. 143.
( 7.) I.C.J. Reports 1986, p. 149.

-

498 -

THE LEOALITV OF WAR IN AL-SHARI .A AL-ISLAMIVA AND INTERNATIONAL LAW
777
CHAF• TER I.T

FART III: THE LEGALITY OF "WAR"
WITHIN THE .FRAMEWORK OF REGIONAL
ORGANIZATION

Chmpter I: Umivera.11sm Arid
m_malism Iii Imtermaticmas.1 Law And
The subject of this Chapter requires, essentially, to explain the
following points

First: The arguments in favour of or against to both universalism and
regionalism.

Second: Regionalism under the United Nations Charter.
Third: The conception of Universalism in Al-Shari'a Al-Islaniya.
Fourth: Classification of Regional Organizations.
First:
The Arguments In Favour Of, Or Against To
$oth Universalism And Regionalism
There are two main approaches to world security, the universal
approach and the regional approach.
Some writers summarise the arguments of the universalists to
substantiate their preference for universalism over regionalism as
follows
1. World interdependence has created an increasing number of problems
that require global solutions. Political, economic, and social
problems reach across regional boundaries.
2. Regional resources are often inadequate to resolve the problems of
states within the region.
3. Since peace is indivisible only a world organization can deal effectively with threats to the peace that may, if uncheckecb.spread
beyond local or regional limits.
4. Only a universal organization can provide an adequate check on the
power of a large state that can often dominate the other members of ,a
regional arrangements.
5. Sanctions against an aggressor are usually ineffective if applied on
a regional basis because of sources of aid to the aggressor from
outside the region.
6. Regions are imprecise and impermanent. No agreement can be reached
on a system of regions into which the globe can be conveniently
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divided.
7. Regional alliances provide the basis for rivalry and competition for
military supremacy among regions leading to greater possibilities for
major wars.
8. The existence of numerous, moderately successful universal organizations demonstrates the desire of governments and peoples for a global
basis without the necessity of first using regional organizations as
laboratories for gradually developing enlarged areas of consensus or
community.
On the other hand, the arguments of the regionalists for the
superiority of regionalism over universalism are summarised by the said
writers as follows
1. There is a natural tendency toward regionalism based on the homogeneity of interests, traditions and values within small groups of neighbouring states.
2. Political, economic and social integration is more easily attained
among a lesser number of states within a limited geographic area than
on global basis.
3. Regional economic co-operation provides more efficient economic units
than the smaller states, and these larger units can compete sucessfully in world markets.
4. Local threats to peace are more willingly and promptly dealt with by
the governments of that area than by disinterested states at greater
distances from the scene of conflict.
5. By combining states into regional groupings,a global balance of power
will be maintained, and world peace and security will be promoted.
6. The world is not ready to establish global authority sufficient to
maintain world peace and promote world welfare. Regionalism is the
first step in gaining experience and building areas of consensus
toward eventual intergovernmental co-ordination or integration.
7. Universalists fail to take into account the heterogeneity of political, economic, social and geographical factors throughout the world
that militate against global unity. These differences can be easily
more accommodated within the regional framework.
Both World Organizations, the League of Nations and the United
Nations, strongly emphasized universalism and consequently insisted on
an unlimited supra-ordinated position with regard to regional organizations. But, it is to be noted that there was a complete lack of any
provision in the League Covenant formalizing the relation of regional
organizations with the World Organization. Therefore, none of the
regional organizations of that period stood in a clearly defined
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relation to the League.
During the wartime planning for the post-Second World War
international organization, there was some debate within the Allied camp
as to whether emphasis should be given to regional councils or a
universal organization. Churchill, the British Premier, emphasized
regional council; while Cordell Hull, the U.S. Secretary of State,
opposed this trend on the ground that emphasis on competing regional
councils might create a system conducive to war between regions, and
that it night encourage great power hegemony within regions.
In fact, both universal and regional organizations may have a role
in the maintenance of peace and security and the real issue is
allocation of authority between them in the most policy-responsive
manner. The choice is not necessarily one of either universalism or
regionalism, but allows for both universalism and regionalism coexisting, a sometimes competing and sometimes mutually supporting
relationship. The relationship of regional with universal organizations
may be either antagonistic or harmonious.

Second!

Regionalism Under The United Nations

Charter
A-

Preliminary Remarks

According to some writers, the idea of "regional" agencies arose
from pure practical considerations, especially owing to geographical,
economic and cultural variations. These regional , arrangements help to
provide regional defence systems, to maintain peace and security within
limited areas of the world and to settle disputes of regional concern by
peaceful means.
In other words, it is to be said that regional co-operation was
grounded on a certain historic identity and a measure of common socioeconomic aspirations. According to these writers, language, religion
and ethnic differences constitute real obstacles towards regional cooperation. That explains the formation of sub-regional groupings
amongst Asian States such as the establishment of the Arab League among
the Arab States.
At the San Francisco Conference Egypt proposed that regianal
arrangements should be defined as
"Organizations of a permanent nature grouping, in a given geographidal
area,several countries which, by reason of their proximity, community of
interests or cultural, linguistic, historical or spiritual affinities,
make themselves Jointly responsible for the peaceful settlement of
disputes which may arise.., as well as for the safeguarding of their
interests and the development of their economic and cultural relations".
The Egyptian proposal was rejected by a Sub-Committee of Committee
111/4 that seems to have been motivated in part by feelings that the
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listing of factors was too narrow, and in part by fear of reopening the
difficult negotiations which had led to agreement on the regional
provisions.
We agree with some writers that, although it might be expected that
heterogeneous organizations without common geographic, ideological,
ethnic or religious ties might be poor performers in dealing with local
disputes, there seems to be nothing in the Charter that limits regional
organizations to states with common geographic, ideological, ethnic or
religious base.
We believe that, under the United Nations Charter, the term
"regional organization" covers not only regional arrangements and
regional agencies within the meaning of Chapter VIII of the Charter, but
also regional organizations based on collective self-defence as referred
to in Article 51, in Chapter VII of the Charter.
The Dumbarton Oaks Proposals, which served as a basis of discussion
at the San Francisco Conference, assumed the primary responsibility of
the Security Council for maintaining peace and security, and placed
regional arrangements under the absolute supremacy of the Security
Council.
According to some writers, there are strong reasons for urging that
a universal organization should have ultimate authority for the
maintenance of peace and security. In the interdependent world in which
we live, most issues of peace and security affect all of the Members of
the World Community. Moreover, a universal forum is a more broadly
based forum for the resolution of security issues, both in the sense of
greater assurance that decision will reflect common community interest,
and in the sense of greater effectiveness by inclusion of the major
powers in the decision process.
The Relationship Between Regional Organizations
And The United Nations
1. According to Article 52 of the United Nations Charter
"a. Regional agencies may exist for dealing with such issues of
international peace and security as are appropriate for:regional
action as long as their activities are consistent with the
Purposes and Principles of the United Nations.
b. States are encouraged to settle local disputes through regional
agencies( 2 ) before referring them to the Security Council".
It is the opinion of Goodrich, Hambro and Simons that Article 52 of
the Charter goes beyond legitimizing such arrangements constituting such
agencies, as it requires Members to make every effort to achieve pacific
settlement of local disputes by these means before referring them to the
Security Council. Such procedure is consistent with the obligation
Members assume under Article 33 to seek, first of all, the settlement of
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their disputes by means of their own choice before appealing to the
Council.
Also, according to Goodrich, Hambro and Simons, regional action,
under Article 52 is not appropriate in a matter involving a state not a
party to regional arrangement.
Article 52 paragraph 2 of the Charter establishes an obligation on
the Member States of regional organizations to exhaust the remedies of
the regional system prior to referral to the United Nations. However,
failure to do so is not necessarily a reason for denial of a hearing or
even a refusal by the Security Council or the General Assembly to adopt
substantive measures. The United Nations practice supports the right of
Member States to appeal to the United Nations at any time."'
Under Article 35 of the Charter, any Member of the United Nations,
whether a Member of a regional arrangement or not, can bring a dispute
or situation to the attention of the Security Council. Thus, it is
possible for regional Members to resort only to regional machinery atd
still have the issue raised in the Security Council.
Similarly any
state may raise the issue in the General Assembly.
2. According to Article 53 of the Charter
a. The Security Council may utilize regional agencies for the
settlement of local disputes.
b. With the exception of action against enemy states resulting from
the Second World War,no enforcement action shall be taken by regional agencies without the authorization of the Security Council.
Article 53 paragraph 1 concerns two different types of enforcement
actions, those initiated by regional arrangements or agencies and those
Initiated by the Security Council. The division of powers between the
Security Council and regional arrangements, under Article 53, depends on
the existence of "enforcement action".
Article 53 does not define "enforcement action" but this definition
may be concluded from Articles 41, and 42 of the Charter.
Goodrich, Hambro and Simons refer to the meaning of the term
"enforcement action", in the practice of some states, the Socialist
States in particular, as it signifies in the context of Article 53 that
even non-military sanctions in terms of Article 41 could only be applied
at the regional level with the authorization of the Security Council.
But the other Members argued that approval was not necessary, and that
the report to the Council on the action taken was made in conformity
with Article 54.
Like all collective security measures, the granting of authorization
under Article 53 (1) depends legally on the existence of a threat to the
peace, a breach of the peace or an act of aggression. The Security
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Council is empowered to decide on both these prerequisites and on the
granting of authorization. The effective Security Council control over
regional enforcement actions is only guaranteed by clear and prior
authorization, and not to approve regional enforcement actions by
regional organizations after the fact.
The Security Council, in accordance with Chapter VII of the Charter,
may resort to its own enforcement measures to settle disputes which
threaten the peace, and under Article 53 paragraph 1, the council may
utilize the regional arrangements or agencies to carry them out. The
regional character of a dispute is, in such cases, of no consequence.
We agree with some writers that, there is no legal basis for
regional enforcement actions against third states who are not Members of
the particular regional arrangement or agency. Whether or not the third
state belongs to a particular geographical region is not legally
relevant since the basis for regional peacekeeping is not a "region" in
the geographical sense but rather a regional arrangement or agency
established between Member States.
The measures that are expected from the requirement of Security
Council authorization in Article 53 falls into two categories
a. measures against any enemy state as defined in paragraph 2 of
this Article, provided for pursuant to Article 107, and
b. measures against such enemy states provided for in regional
arrangements directed against the renewal of aggressive policy on
the part of any such state.
Actually, this exception has no practical importance at the time
being."'
3. According to Article 54 of the Charter, the Security Council
shall be kept fully informed of activities undertaken or in
contemplation by regional agencies for the maintenance of peace and
security.
The purpose of this Article is to provide the Security Council with
the information it needs to discharge its "primary obligation" under
Article 24, and to exercise the degree of control over the activities of
regional organizations in the maintenance of international security that
Articles 52 and 53 in particular envisage.
As Goodrich, Hambro and Simons pointed out, the obligation under
Article 54 is more extensive than that assumed under Article 51 in that
it extends to activities "in contemplation" as well as to those
"undertaken". In practice, it would seem that the purpose of this
Article has not been fully carried out.
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The Conception Of Universalism In AlThird:
Sharila
It may be said that views differ concerning the attitude of Al-Islam
towards universalism and regionalism. In the opinion of Al-Ghunaini,
the objective of Al-Islam in the international sphere is an association
of strong and stable states allied together in pursuance and promotion
of human welfare. In other words, the Islamic theory, legally,
conceives of the existence an international society.
He believes that Islamic universalism is based on the existence of
international society comprising of legally equal states, as follows
a. He concludes from some Ayat of the Holy Qur'an that Al-Islam
divides the world into separate political entities. ALLAH says,
"Had ALLAH willed He could have made you one community. But
that He may try you by that which He hath given you (He hath made
you as ye are]".(s)
Al-Ghunaini adds , the Holy Qur'an stresses that it is the wish of
ALLAH that the world continue to be divided among different political
groups. This idea, in his opinion, could be inferred from the following
Ayat of the Holy Qur'an, ALLAH says, "And were it not that mankind
would have become one community. We night well have appointed, for
those who disbelieve in the Beneficent, roofs of silver for their houses
and stairs (of silver] whereby to mount";( and ALLAH also says, "For
had it not been for ALLAH's repelling some men by means of others,
cloisters and churches and oratories and mosques, , wherein the name of
ALLAH is oft mentioned, would assuredly have been pulled dome."'
Al-Ghunaimi concludes, on the basis of the close and indispensable
relation between the religious and the political in the Islamic theory,
that the ideas expressed by the said Ayat apply to political aspects as
well as to religion. In commenting on this Aya of the Holy Qur'an, "And
if two parties of believers fall to fighting, then make peace between
then', c9 ) Al-Ghunaimi says, if Al-Islam tolerates the division of the
Islamic Community into different states, Al-Islam a fortiori, must
accept the division of the World Community into different states.
b. Also, in the opinion of Al-Ghunaimi, the IslamIC -theory
acknowledges the equality among states, the basis of this equality -is
laid by the Holy Qur'an, ALLAH says, "Say 0 People of the Scripture !
Come to an agreement between us and you : that we shall worship none -but
ALLAH, and that we shall ascribe no partner unto Him, and that none df
us shall take others for lords beside ALLAH".( 9 ) He explains his view
that the term "an agreement" which occurs in the Aya is the translation
of the Arabic text "qualinatin sawaa" which literally means "a word on
the basis of equality".
But Al-Ghunaind adds, a state under Muslim international law, is
not entitled to claim the right of legal equality unless it attains a
certain degree of civilization, that is to say when its civilization
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complies with the idea of the Unity of ALLAH.
Furthermore, Al-Ghunaimi says that if we adhere to the Maliki view,
the pagan states could be admitted to the pale of Muslim international
law since the Islamic State could exact jizya even from pagans provided
that they were not of Quraish. Accordingly, Muslim international law,
in his opinion, covers the activities of all the countries of World
Society.
The idea of universalism in Al-Islam is, in the opinion of AlGhunaimi, restricted to the propagation of Al-Islam by preaching in fair
exhortation."°) In other words, the idea of universalism in Al-Islam,
as he believes, originally means universality of principles and not of
sovereignty. Universalism in Al-Islam, he adds, starts in the first
place, on ideological not political lines.
Al-Ghunaimi says that there is no doubt that the propagation of AlIslam is a religious duty of the Islamic State because Al-Islam is a
missionary religion. It is the birth right of every true Muslim, and of
the Islamic state as well, to spread the message of Al-Islam and to
invite other peoples to embrace Al-Islam.
Professor Al-Ghunaimi rejects the interpretation of this Aya of the
Holy Qur'an, "0 ye who believe! Take not for intimates others than your
own folk, who would spare no pains to ruin you; they loire to hamper you.
Hatred is revealed by [the utterance of] their mouth, but that which
their breasts hide is greater. We have made plain for you the
revelations if ye will understand", c ") as prohibiting the Islamic State
from sharing with non-Islamic States a wide range of common interests
and purposes. He considers the prohibitions referred to in this Aya is
not general in its scope. It specifies a certain category of nonMuslims; namely, those who spare no pains to ruin Muslims and love to
hamper them. Al-Ghunaind believes that if non-Muslims do not reveal
such hatred, the Muslims must establish with them bonds of close
friendship sanctioned by the following Aya : "ALLAH forbiddeth you not
those who warred not against you on account of religion and drove you
not out from you homes, that ye should show them kindness and deal
justly with them. Lo ! ALLAH loveth the just dealers".‘12)
Al-Ghunaini also believes that the Holy Qur'an envisages the
possibility of the partition of the Islamic World into political
independent entities. This trend could be inferred, in his opinion,
from the Aya to which we referred before." 3 ) He interprets this Aya as
foreseeing three independent parties of Muslims, two of them engaged in
an armed conflict and the third neutral. It thereby, connotes the
probability of the Islamic world being divided into several states
independent from each other.
Finally, Al-Ghunaimi believes that Muslim international law, as
modern international law, includes two categories of rules, i.e.,
regional and universal. The regional tackles mostly the inter-relations
He adds, that this regionality, of course,
of the "Islamic" states.
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2. We believe that the opinion of Professor Al-Ghunaimi does not
represent the real Islamic conception of universalism. We shall expose
our opinion in the following
A. We referred before to the fact that Muslims are required to
establish the Islamic State. The twofold divisions of the world into
dar Al-Islam (The Islamic State) and dar al-harb (Non-Islamic states)
will emerge automatically because the Islamic State, after its
establishment, will not extend to embrace the whole world immediately.
As long as the Muslims are required to call to Al-Islam, this division
shall be considered permanent. If several Khalif as are been chosen and
appointed for the Islamic State, the one who was first appointed is to
be considered the rightful Khalifa or Imam, and the others are to be
disregarded, and, if they refuse to abdicate they are to be considered
bughat (rebels) and ought to be fought against, till they are overcome.
We referred also to the duty of the call to Al-Islam as it raises
the subject of Jihad as an inevitable duty for all Muslims. The twofold
division of the world will disappear when dar al-harb is turned into dar
Al-Islam.
Therefore, the twofold division of the world is based on the
difference of religion between dar Al-Islam and dar al-liar-b because dar
Al-Islam (The Islamic State), after its establishment, will not extend
to embrace the whole world immediately and not because Al-Islam
acknowledges the continuous existence of non-Islamic political entities
as Professor Al-Ghunaimi believes.
B. All the Qur'anic Ayat referred to by Al-Ghunaimi relate to
religion and are not applicable to political aspects. The Divine wisdom
behind this differences of communities revealed in several places of the
Holy Qur'an. ALLAH says, "And unto thee have We revealed the Scripture
with truth, confirming whatever Scripture was before it, and a watcher
over it. So judge between them by which ALLAH have revealed, and follow
not their desires away from the Truth which hath cone unto thee. For
each We have appointed a Divine law and a traced out way. Had ALLAH
willed He could have made you one comnunity"," A ) and He also says, "And
if thy LORD had willed, He verily would have made mankind one nation,
yet they cease to not differing, Save him on whom thy LORD hath mercy;
and for that He did create them"."
The purpose of this difference is to examine the obedience of
mankind to what ALLAH has revealed. The Holy Prophet Muhammad was
instructed to call to Al-Islam, in the Holy Qur'an ALLAH says, "0
Messenger ! Make known that which hath been revealed unto thee from thy
LORD for if thou do it not, thou wilt have conveyed His message. ALLAH
will protect thee from mankind. Lo ! ALLAH guideth not the disbelieving
folk"." 6 ) Even if these Ayat referred to by Professor Al-Ghunaimi have
political implication, they must be interpreted in the sense that
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Muslims are required to call to Al-Islam and to initiate Jihad against
the unbelievers until dar al-harb is turned into dar Al-Islam otherwise
Al-Islam, as the last of the revealed messages, will loose its
significance.
C. The belief that Al-Islam tolerates the division of the Islamic
community into different states, cannot be substantiated. The Qurlanic
Aya referred to by Al-Ghunaimi in this regard, c17 ) relates to the case
of civil war within the Islamic State, the Arabic term used in this Aya
is "Ta'iftan" literally meaning "two groups". This means two groups of
believers within the Islamic State and not "two Islamic states". This
interpretation is strongly supported by the subsequent Aya of the Holy
Qur'an : "The believers are naught else than brothers. Therefore make
peace between your brethren and observe your duty to ALLAH that haply ye
may obtain mercy". 16 ) It referred before to the Islamic brotherhood as
the strong relationship between Muslims within the Islamic State.
D. The Muslims are, it is to be recalled, under legal obligation to
enforce Al-Shari'a and to recognize no authority, other than their own.
Since dar al-harb is outside the pale of Al-Shari s a Al-Islamiya, it
lacks an essential element for the constitution of a state in accordance
with Al-Shari'a. No legal equality can therefore be claimed between the
Islamic State and any of the non-Islamic states including pagan states.
The Aya of the Holy Qur'an referred to by Professor . A1-Ghunaimi as a
basis of the legal equality between the Islamic State and the nonIslamic state" 93 is a mere call to Al-Islam. This is very clear from
the same Aya which says, "And if they turn away, then say; Bear witness
that we are they who have surrendered [unto Him]". The term "agreement"
or in Arabic "qualimatin sawaa" in the Aya, is the belief in Al-Islam,
and only in this way can a legal equality be established. Several Ayat
of the Holy Qur'an in the sane Sura confirm that this "agreement" or
"Qualimatin sawaa" between Xuslims and "the People of the Book" is a
mere call to Al-Islam, ALLAH says, "Abraham was not a Jew, not yet a
Christian; but he was an upright man who had surrendered [to ALLAHl,and
was not of the idolaters";( 20
and He also says, "0 People of the
Scripture ! Why disbelieve ye in the revelations of ALLAH, when ye
[yourselves] bear witness (to their truth) ?"(2"
The so-called "the People of the Book" of our times are, it ' is to be
recalled, either mushrikun or kafirun. The existence of "the People-of
the Book" completely ended with the advent of Al-Islam. Therefore, the
distinction made by Professor Al-Ghunaimi between pagan states...and
states belonging to a civilization believing in the unity of ALLAH, has
no effect on the legal equality between the Islamic State and nonIslamic states. All non-Islamic states are in fact one category of
states, and they do not enjoy legal equality with the Islamic State.
E. The restriction of Islamic universalism to the propagation of AlIslam by preaching in fair exhortation, as Professor Al-Ghunaimi
suggests, is a call in disguise to abolish Jihad.
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As mentioned before, the significance of religion is much wider than
than that of faith; religion actually means a way of life, and in AlIslam this is based on faith. But in the Islamic system there is no
room for all kinds of people each following his own faith, while obeying
Al-Shari'a Al-Islamiya (the law of dar Al-Islam) which is deduced from
Divine origin. Al-Islam is, as mentioned before, a revolutionary
ideology and programme which seeks to alter the social order of the
whole world and build it in conformity with its own tenets and ideals.
Thus, the Islamic Community is the title of that revolutionary party
organized by Al-Islam to carry into effect its revolutionary programme.
Therefore, Jihad refers to that revolutionary struggle and utmost
exertion which the Islamic party brings into play to achieve this
objective. Professor Al-Ghunaind himself acknowledges that it is the
duty of every true Muslim and of the Islamic State to spread the message
of Al-Islam and to invite other peoples to embrace Al-Islam.
F. In fact, we find some vagueness in the attitude of Professor AlGhunaimi. On the one hand, he refers to "the close and indispensable
relation between the religious and political in the Islamic theory" when
he wants to prove that Al-Islam "must accept the division of the world
community into different states"; but on the other hand, he ignores this
close and indispensable relation and considers Al-Islam as a mere
article of faith to be propagated through preaching, when he interprets
universalism in Al-Islam as a universality of principles and not of
sovereignty. Jihad does not mean the compulsion of religion.
In our opinion, the Islamic conception of universalism is different
from that in international law. Universalism in international law
presupposes the existence of "international society" comprising several
states legally equal to each other.
Al-Islam is distinct from other religions in that the application of
ALLAH's legislation (Al-Shari'a Al-Islamiya), has to be within a
political system which must be constituted according to Al-Islam,
namely, Al-Khilafa. The structure of the Islamic Community is based on
Al-Shari'a, in which both political and religious conduct find sanction.
The Islamic State was centred around the Khalifa who was the defender of
the faith, the preserver of Al-Shari'a and the leader in Salat.
Al-Khilafa is, as we mentioned before, the general leaderthip in
religious and worldly affairs over the Muslim nation, or the succession
of the Holy Prophet Muhammad (peace be upon him) for the purpose of
upholding Al-Islam, and the interest of the Muslim nation. Al-Khilafa
is,as we believe, one of the most important obligations laid on Muslim.
Dar Al-Islam is that place where the Islamic State is established,
Al-Shari'a is the authority, ALLAH's injunctions are observed, and
governed by a Muslim sovereign. Dar al-harb, or the enemy territory, is
the opposite of dar Al-Islam. It comprises countries with which,
actually or potentially, Al-Islam is at war, and which are outside the
jurisdiction of Al-Shari'a Al-Islamiya and Muslim rule.
In principle,
to turn dar al-harb into dar Al-Islam is the object of Jihad and the
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eventual objective of Al-Islam. This Islamic World State represents the
Islamic conception of universalism. Thus, universalism in international
law is the severalty of legally equal states in an international
society, and universalism in Al-Islam is the existence of an Islamic
World State.
We therefore do not agree with Professor Al-Ghunaimd in his opinion
that Al-Shari'a,as modern international law, includes universal and
regional rules, and the regional tackles mostly the inter-relations of
"Islamic" states.
Regionalism presupposes, a priori, the existence of an international
society which, according to the Islamic theory, does not exist. The
final goal is the establishment of one Islamic World State, and before
the attainment of this objective, dar Al-Islam is legally at war with
dar al-harb.
Moreover, the basis of regionalism in international law such a?
geographical and other considerations are not the basis of relatione
among Muslims. Al-Shari'a Al-Islamiya makes Muslims one community based
on the unity of faith, disregarding differences in race, colour;
language...etc. Thus, this idea of brotherhood amongst Muslims is
complete and is founded on the unity of religion and faith.
In Al-Shari'a Al-Islamiya, it is not possible, as in positive law,
to draw a distinction between lege ferenda and lex lata. The lex lata,
in Al-Shari'a, must always be the lege ferenda. If this distinction is
acceptable in positive law because of human impotency, it cannot be
accepted in Al-Shari l a because of its Divine origin. In other words; if
the reality of the Muslims, nowadays, is different from Islamic
principles, this does not justify the desertion of Al-Islam because of
the shortcomings of Muslims practise which cannot be deemed the Muslims
lex lata. Consequently, the Islamic conception of universalism,
although it now seems, remote, must be considered always a legal duty
of the Islamic "lex lata".

Fourth: Classification of Regional Organizations
It has been customary to distinguish between three categories of
regional organizations c=2 ' as follows
1. The so-called genuine regional arrangements created pursuant' to
Chapter VIII of the United Nations Charter, which focused on intraregional threats. This category includes, for example, the Organization
of American States, and the Organization of African Unity.
2. The postwar defence organizations created pursuant to Article 51 of
the Charter which focused on extraregional threats.This category
includes, for example, the North Atlantic Treaty Organization and the
Warsaw Pact Organization.
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3. The functional organizations which focused on regional economic
Integration or transnational community-building, such as the British
Commonwealth, the European Community, the Council for Mutual Economic
Assistance, and the Latin American Free Trade Association.
To be in line with the topic of this thesis, as a
of Al-Shari'a Al-Islamiya and international law,
different classification of regional organizations in
the legality of war within the framework of regional
classification will be as follows

comparative study
we shall follow
our exposition of
organization. Our

1. Regional Organizations of Muslims Member States.
2. Regional Organizations of Muslim and non-Muslim Member States.
3. Regional Organizations of non-Muslim Member States.
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The Maintenance Of International Peace And Security, passim; Leland
N. Goodrich, Edvard Bambro and Anne Patricia Simons, Charter Of The
United Nations, passim;
Gerhard Behr, Regional Organization : A
United Rations Problem, pp. 166-184; Rahmatullah Khan, Regional
Cooperation And Organization : Asian States, pp.314 -319; Muhammad
Talaat Al -Ghunaimi, The Muslim Conception Of International Law And
The Western Approach, passim; laud Khadduri, War And Peace In The
Law Of Islam, passim;
D. W. Greig, International Law, passim.
See In Arabic:

Gaafar Abd As-Salam, Al-Munazzamat Ad-Dandiya, passim; Ibrahim AlEhani, At-Tanzim Ad-Dawli, passim; Boutrus Boutrus Ghali, AlHukuna Al-A'alaniya, passim; Muhammad Bafez Ghanem and A'isba
Rateb, Al-Munazzamat Al-Iglimiya Ad-Dandiya Wa.A1-Mutakbasisa,
passim; Muhammad Talaat Al-Glaunaiad,A1-Ghunaisd Fi At-Tanzim AdDawli,passimu Muhammad Talaat Al-Ghunaind, Al-Ghunaimi Al-WaJiz Fl
At-Tanzim Ad-Dandi,passimu Zaki Bashem Al-UmamAl-Mutahida,passiau
A l lsba Rateb, Al-Nunazzamat Ad-Dandiya, passim; A'isha Rateb, AtTanxim Ad-Dandi, passim; Jaber Ibrahim Ar-Rand, Al-Munazzamat AdDawliya,passim; Abdul Aziz Sarlan,A1-Usul Al-Pano Li Al-Munazzamat
Ad-Dandiya, passim; Abdul Aziz Sarban, At-Tanzim Ad-Dawli, passim;
Mufeed hahmud Shihab, Al-Munazzamat Ad-Dawliya, passim; Stash
Jawad Al-Kazem, Dirasa Fl Al-Munazzamat Ad-Dandiya, passim
According to some writers, peaceful regional settlement of disputes
is not only available to two or more Member States involved in a
local dispute, but also in cases of internal conflicts within a
Member State. Such an interpretation may be derived from the
reference in Article 52 paragraph 4 to Articles 34 and 3. which
apply not only to "disputes" but also to "situations", and thus to
internal conflicts which are a threat to international peace.
The peaceful methods for settlement of disputes, in accordance with
Article 33 of the Charter includes,inter alia,negotiation, enquiry,
mediation, conciliation, arbitration and judicial settlement.
We would like to refer, in particular, to "arbitration and conciliation treaties" which establish rules either for a binding thirdparty decision by fudges of the Parties' own choice, or for a nonbinding proposal of terms of settlement by an impartial commission
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or single conciliator not vested with political authority of their
own. The notion of "arbitration and conciliation treaties" may be
used according to one or two interpretations.

the term "arbitration and conciliation
treaties" is limited to agreements whereby the parties undertake to
settle any present or future dispute by arbitration or conciliation. This definition excludes such arbitration treaties as the 1899
and 1907 Hague Conventions For The Pacific Settlement Of International Disputes or the 1964 Protocol Of The Organization Of African
Unity On The Commission Of Mediation, Conciliation And Arbitration
which contain no compulsion whatsoever. The 1899 and 1907 Hague
Conventions establish subsidiary rules and organizational facilities which may be resorted to in any kind of arbitration commitment
isolated or institutionalized.
The first interpretation of

The second interpretation excludes

dispute settlement 47 an inter-

national court.
Arbitration clauses or "Compronissory Clauses", which may be
included in any international treaty, also, serve to furnish a
method for the settlement of disputes between State Parties.
. (3'

C

4?

In 1958, Lebanon agreed to the Security Council deferment of
consideration of its complaint of intervention by . the United Arab
Republic (Egypt) in its affairs until The League Of Arab States had
an opportunity to examine the matter. It reserved, however, its
right to request immediate convocation of the Security Council.
After the failure of the Arab League to take a decision and on the
request of Lebanon, the Security Council resumed consideration of
the matter and decided to send an "Observation Group" to ensure
against "illegal infiltration".

Goodrich, Rambro and Simons refer to a number of treaties concluded
in the early postwar period, which implicitly or explicitly invoked
the exception of "regional arrangements directed against renewal of

enemy aggression", or at least could be regarded as coning under
its terns. There included The Treaty Of Alliance between the Soviet
Union and the United Kingdom, signed on Nay 26,1942; The Treaty Of
Alliance And Mutual Assistance between the Soviet Union and France,
signed on December 10, 1944; The Treaty Of Friendship And Alliance
between the Soviet Union and the Republic of China,signed on August
14, 1945; The Treaty Of Friendship And Alliance between France and
the United Kingdom, signed on March 4, 1947; the network of
bilateral mutual-assistance treaties concluded by the Soviet Union
and East European States during the years 1943-48; and The Treaty
Of Friendship And Alliance And Mutual Assistance between the
Government of the U.S.S.R. and the Government of the Pople's
Republic of China, signed on February 14, 1950.

C5) Sura V : 48; Al-Ghunaimi also refers to Aya 66 of the same Sura,
and to Suras X : 19; XI : 118 and XLII : 8.
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(8) Sura XLIX : 9.
(9) Sura III : 64.
(70)

Al-aunaind refers to Suras XVI : 125; and XXIX : 46.

(11)

Snra III : 118.

(72 1 Sura LX: 8.
(73) Sura XLIX : 9.
C74)

Sura V : 48.

C761

Sura XI : 118-119.

C161

Sura V : 67.

(77) Sura XLIX : 9.
C78)

Sura XLIX : 10.

C 9) SUraIII:

64.

(20) Sura III : 67.
(27) Sura III : 70.
(22 )

Some writers add a fourth category of United Nations Regional
Commissions such as the "Economic Commission For Europe" and the
"Economic Commission For Asia And The Far East" established in

1947, the "Economic Commission For Latin Arica" established in
1948, and the "Economic Commission For Africa" established in 1958.
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And Resiomeal Orgamiatti(Dm")
I, Regional Organizations Of Muslim Member States
There are three Organizations composed of Muslim Member States
only, the League Of Arab States, the Organization of the Islamic
Conference, and the Co-Operation Council Of The Arab Gulf States.

First

Regional
1. The

The Origins And The Establishment Of
Organizatjons Of Muslim MeAber States

League Of Arab States2)

A. It has been observed that the elements contributing to basic
unity among the League Members include a common religion, language, and
culture. Some writers add to these elements a shared hostility toward
Israel, since 1948, which has provided a powerful motivating force for
collective action.c3'
We believe that Great Britain was behind the establishment of the
League, 4 ' and the idea of its establishment was inspired by the
English" more than a self-expression of the constituent states. c6 ) In
fact, Britain utilized the unity between Arab countries-for two aims, to
polarize the Arabs to the side of the Allies; and to maintain its
control over the Arab world in the Post War period. Thus, it is not
strange that Great Britain was described as the "silent partner" in the
establishment of the League. 7'
B. On May 30, 1943, the Egyptian Prime Minister declared that Egypt
had decided to explore the opinions of the various Arab governments
independently, and then would invite them to a Conference to be held in
Egypt in order to reach an agreement on the form of the Proposed Arab
Union. Later, the Egyptian Prime Minister announced that a Preparatory
Committee, composed of delegates of Syria, Lebanon, Transiordan, Iraq,
Saudi Arabia, and Yaman, was to meet in order to prepare the Draft Pact
of the Union before the Arab Conference met.
On September 25, 1944, the Preparatory Committee met in Aleiandria;
and on October 27, 1944, a Protocol 9 ' was signed by all Members except
Saudi Arabia and Yaman,c9)
On March 22, 1945, the representatives of Six Arab States signed
the League Pact" c" which cane into force on May 11, 1945.
C. The Pact emphasized the sovereignty of every Member State, more
than the Protocol of Alexandria. Among the differences between the Pact
and the Protocol, we refer to the following
1. The expression referred to in the Preamble of the Pact, i.e.,
"on the basis of respect for the independence and sovereignty
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of these states", was not included in the Protocol. In fact,
the Pact makes this "respect" the only basis for "cementing
and reinforcing" the bonds of the Signatory States. This
matter describes the degree of sensitivity and rivalry between
the regimes of the Signatory States, or at least between some
of them.
2. The expression referred to in Article 2 of the Pact, i.e.,
"with due regard to the structure of these states and the
conditions prevailing therein", was not also included in the
Protocol.
3. Moreover, Article 8 of the Pact, which was not included in the
Protocol, confirms that every Member state of the League shall
respect the form of government obtaining in the other states
of the League, and shall recognize the form of government obtaining as one of the rights of those states, and shall pledge
itself not to take any action tending to change that form.
D. The League Pact comprises a Preamble, twenty Articles and three
annexes."" It is,regrettable, to note that the Pact ignores completely
any reference to Al-Islam. 12 ' whether directly or indirectly, although
It is the religion of most of the Arabs. Therefore,sone writers consider
the League a step in the evolution from Islamic solidarity to Arab
solidarity.
The main Organs of the League, under its Pact and the Treaty Of
Joint Defence And Economic Co-Operation approved by' the League Council
on April 13, 1950, and approved by the League Member States on June 17,
1950, comprise, inter alia, the League Council, the Economic Council,
the Joint Defence Council and the Secretariat.
The League Council consists of representatives of the Member
States. Its sessions are held usually at Ministerial Level (i.e.
Ministers of Foreign Affairs), but since 1964, sessions have been held
at the level of the Heads of State in addition to the Ministerial level.
The Economic Council is composed of Ministers of Economic Affairs
and entrusted with the task of coordinating the economic polices'pf the
Member States and concluding necessary agreements in this field.
The Joint Defense Council is composed of Foreign and Defence
Ministers, and entrusted with taking the necessary measures to repulse
any aggression directed at a Member State.
The Secretariat General consists of the Secretary-General,
Assistant Secretaries and officials.

2,

The Organization Of The Islamic Clapference

Most Islamic international organizations established in the
The most
Twentieth Century were non-governmental organizations.
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important of these organizations are the following
A. Al-Mu'tamar Al-Aalami Al-Island (The Islamic World Conference)."3)
B. Nadwat Al-Mu'tamar Al-Island (The Assembly Of The
Conference)."4)

Islamic

C. Al-Mu l tamar Al-Islam! Al-Aam (The General Islamic Conference)."
D. Rabitat Al-Aalam Al-Island (The League Of The Islamic World)."
E. Al-Itihad Al-Island Al-Aaland (The World Islamic Federation)."7'
F. Al-Munazana Al-Islaniya Al-Dawliya (The
Organization)."6"

International

Islamic

In the mid-sixties, Saudi Arabia led the call to establish an
international Islamic block. Due to the differences among the Arab
States at that tine, this idea found objection from some states. The.
bitterdefeat of the Arab States in 1967, and their desire to obtain
support of public opinion of other states through diplomatic efforts,
led the states who had previously objected this idea, to change their
attitudes.
The steps that preceded the establishment of the _Organization Of
The Islamic Conference were a series of Conferences held in some Muslim
states. These conferences were the following
A. The Conference of Kings and Heads of State and Government of Islamic
States held in Rabat (Morocco) September 22-25, 1969.
B. The First Islamic Conference of the Ministers of Foreign Affairs held
in Jadda (Saudi Arabia) March 23-25, 1970.
C. The Second Islamic Conference of the Ministers of Foreign Affairs
held in Karachi (Pakistan) December 26-28, 1970.
D. The Conference of Kings and Heads of State and Government of Islamic
States held in Jadda (Saudi Arabia) during February 29 - March 4,
1972. Thirty states were participated in this Conference -which
adopted the Charter of this Organization.
The required ratifications to bring the Charter into force was
completed by the end of 1973.'19)
According to the Charter of the Conference, there are three main
Organs of this Organization, the first is the Conference of Kings and
Heads of State and Government which is the supreme organ, the second is
the Conference of Ministers of Foreign Affairs and the third is the
General Secretariat. It is to be noted that the Secretariat, in
accordance with Article 9 of the Charter of the Conference, plays a
political role, Article 9 provides that
- 517 -

THE LEGALITY OF WAR IN AL--.I.4 AL-ISLAMIYA AND INTERNATIONAL LAW

TT (-)F P. ART TTS

"Within the framework of the present Charter, and at the approval of the
Conference,the General Secretariat shall act to strengthen the relations
of the Conference with World Islamic Organizations, and realize cooperation to serve the Islamic Objectives adopted by this Charter".
The Conference of Jadda of 1972 which adopted the Charter decided
to establish some Subsidiary Organs to be attached to the General
Secretariat, among these Organs, Islamic News-Agency, the Islamic
Development Bank,"° the Jihad Fund To Help The Palestinians, as well
Islamic as Cultural Centres And Institutions including Islamic
University.
The establishment of the Conference brought into existence for the
first time in the law of international organizations a new type of
organizations based on faith disregarding other characteristics of the
Member States such as the geographic position, political regime and
economic system. According to Article 8 of the Charter, c2 " the membership of the Conference is confined to the Islamic states. The Islamic
faith as a condition of membership does not make the Conference a world
organization such as the United Nations, but an organization with
limited membership. C22) The Charter of the Conference does not define
the Islamic state. Thus, the Conference comprises states which cannot be
said that they apply Al-Shari'a Al-Islamiya in the sane degree, or even
. that the peoples of these states follow Al-Islam as a method of life in
the sane way. We confirm our opinion that, for the time being, there are
only Muslim states, but no Islamic state exists. Therefore, the
Conference must be understood as an organization of Muslim states.

3. Co-Operation Council Of The Arab Gulf States(23)
The G.C.C. was conceived at the Islamic Summit Conference held in
Ta'if (Saudi Arabia) in January 1981. The Constituent States are
Bahrain, Kuwait, Qatar, Saudi Arabia, United Arab Emirates and Oman.
The Foreign Ministers of the Six States met on February 2, 1981, in
Riyad (Saudi Arabia) to set up the organizational structure of the
G.C.C. which would provide a framework for the co-ordination of all
government policies between the Member States with a view to
safeguarding security and stability in the Gulf.
At their first meeting at Abu Dhabi (United Arab Emirates) May 2526, 1981, the Heads of the Six States approved the Statute of the G.C.C.
on May 25, 1981.(24'
The main Organs of the G.C.C. are the Supreme Council, the
Ministerial Council and the Secretariat General.
The Supreme Council is composed of the Heads of State of the G.C.C.
Member States. It determines the G.C.C.'s higher polices and the basic
lines along which it operates. A Conciliation Commission is attached to
the Supreme Council, which is responsible for resolving existing and
potential disputes among Member States;
and for interpreting the
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G.C.C.'s basic regulations.
The Ministerial Council is composed of the Foreign Ministers or
their representatives. Its functions include, inter alia, preparing the
meetings of the Supreme Council, encouraging various forms of
coordination in different activities of the private sector and approving
the regular reports and the administrative regulations proposed by the
Secretary-General.
The functions of the General Secretariat include, inter alia, the
preparation of studies especially those relating to cooperation and
co-ordination; following up the implementation of Resolutions and
Recommendations approved by the Supreme Council and the Ministerial
Council and the preparation of progress reports on the G.C.C.'s
achievements. The Secretary-General, who is appointed by the Supreme
Council, must be a national of a Member State of the G.C.C.
Member States, in the Statute, emphasized the economic and social
issues to the extent that it might be understood that the G.C.C. had
been formed merely to provide an administrative framework to put the co-,
operation of the Member States, in these fields, into effect. However,'
we must not ignore the surrounding political atmosphere at the time when
the G.C.C. was established,i.e., the Soviet intervention in Afghanistan,
the Iranian Shi'i revolution, and the outbreak of war between Iran and
.Iraq in September,1980. All these factors explain that the defence and
security of the Gulf and of the oil installations were the main purposes
of the establishment of the G.C.C.(25)
Notwithstanding their joint interest in the maintenance of the
security in the Gulf, the Six Member States of the G.C.C. failed to
reach an agreement on a joint defence policy.(26)
We believe that the co-operation of the G.C.C. States c27 in
defence matters within the framework of a newly established regional
organization, is a distinctive example of factual evolution of the
G.C.C. in this regard. The reason of this importance is that the G.C.C.
in its various moves toward defence and security co-operation did not
produce any formal agreement which might be considered the legal basis
of these moves.

Second! Settlement Of Disputes
1. Settlement Of Disputes Under

The League

Pact"28)-

Unlike the United Nations Charter, the Pact does not devote certain
Article to the Principles of the League. However, the Principles of the
League include, inter alia, the prohibition of the use of force for the
settlement of disputes.,2
It must also be noted that the Pact, unlike the Charter of the
United Nations, does not establish a judicial organ( 3 °) for settlement
of disputes. However, Article 5' 3 " prohibits the recourse to force for
the settlement of disputes between Member States,
and provides
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disputant states with certain methods to settle their disputes, i.e.,
conciliation, mediation, and arbitration. C92
The League's Council may mediate in any dispute which threatens to
lead to war between Member States or between a Member State and nonMember states, with a view to bringing about reconciliation. The
decision of the Council in such cases are to be taken by majority vote,
but may not be considered as binding.
The Council may also act as an arbitrator in disputes which do not
involve the independence of a state, its sovereignty, or its
territorial integrity, should the two Contending States apply to the
this dispute. The decisions of the
Council for the settlement of
Council in such cases shall be effective and obligatory.
Thus, the disputes which may be expected under Article 5, may be
categorized in the following groups
1. Disputes relating to the independence of a state, its sovereignty
or territorial integrity.
2. Disputes relating to non of these matters.
3. Disputes which threaten to lead to war.
As regards the first group of disputes, there is nothing in Article
5 to define the meaning of "independence", "sovereignty", or
"territorial integrity". Some writers are of the opinion that the
League's Council may define any of these terns. lie believe that the
Council is prohibited from considering a dispute relating to any of
these matters, even if the Contending Parties agree that such a dispute
referred to it.
As regards the third group of disputes, although it is not clear
who will decide whether, or not, the dispute may lead to war, we believe
that the Council will consider the dispute to decide if it includes any
potentiality of war.
In general, it may be said that the Arab disputes were, and still
are essentially political, notwithstanding the method of settlement
whether legal or political.
Some writers suggest a criterion to distinguish between the
political and non-political disputes as far as the Arab disputes .-re
concerned. The criterion depends on a certain interpretation of Article
5 of the Pact which excludes disputes relating to the independence of a
state, its sovereignty, or territorial integrity from being referred to
arbitration by the Council. Article 5 was interpreted as distinguishing,
implicitly, between the political disputes which were excluded from
arbitration; and the non-political disputes which may be referred to
arbitration if the Contending Parties apply to the Council for the
settlement of the dispute.( 33 ) Other writers believe that it is hard to
establish a precise demarcation line between the political and non-
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political disputes. According to their opinion, Article 5 of the Pact
that may be interpreted in a different way as there is nothing in the
Pact prohibit the Contending Parties from applying to the Council for
the settlement of a dispute even if it is considered political.
We do not agree with the latter opinion because the exclusion of
political disputes from being settled by the arbitration of the Council,
is a restriction not only on the Contending Parties but also on the
Council itself.
It is clear from Article 5 that arbitration and mediation are the
principal methods to settle the disputes between the Member States. In
practice, the Syrian-Libanese dispute of 1949 was the only case of
settlement of a dispute by the arbitration of the Council. Mediation
was used successfully for the first time in the dispute between North
and South Yemen in 1972.

2, Settlement Of Disputes Under The Charter Of The
Organization Of The Islamic Conference.
Similar to the United Nations Charter, Article 2 paragraph B of the
Charter of the Organization Of The Islamic Conference provides that
disputes which may arise between Member States will be settled by
pacific means such as negotiation, mediation, conciliation or
. arbitration. The peaceful settlement of disputes is among the Principles
of the Conference.
In the same line, Article 12 of the Charter provides that
"Any dispute which may arise relating to the interpretation, application
or execution of any Article of this Charter, shall be settled peacefully
in all cases through consultations, negotiations or arbitration". C345

3, $ettlement Of Disputes Under The Statute Of The
Co-Operation Council Of The Arab Gulf States
According to the G.C.C. Statute there is a Conciliation Commission
appointed by, and attached to the Supreme Council. The Commission is
responsible for resolving existing or potential disputes among Member
States; and for interpreting the G.C.C.'s Statute.
. As an example of disputes between G.C.C. Member States, is Bahrafn's
territorial dispute with Qatar. The dispute flared up in April 1986,
when Qatari troops landed on the disputed reef of "Fasht Ad-Dibal",and
seized foreign workers from a Bahraini building site. The workers were
released after 17 days.
In May 1986, it was reported that the Amir of Bahrain, Sheikh Isa
Ibn Salman Al-Khalifa, travelled to the Saudi Arabian summer resort city
of Ta'if for talks with the Saudi Monarch, King Fand Ibn Abdul Aziz on
the Saudi plan to resolve the dispute. Saudi Arabia, playing a major
mediation role in the conflict, announced at that time that the two
states had agreed to its proposal for a settlement envisaging the
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pullback of forces from border zones and referring the issue to
negotiations.

Third : Joint Self-Defence Under The LeAgue Pact"35'
The rules of joint self-defence are to be found in Article 6 of the
Pact; and the Joint Defence And Economic Co-Operation Treaty which was
adopted, as mentioned before, on June 17, 1950,( 36 ) and which cane into
force on August 22, 1952.'3."
According to Article 6 of the Pact,( 3e ) the Member State may
request, in the case of aggression, or the threat of aggression, an
immediate meeting of the League Council. The Council will decide, by an
unanimious vote, upon the measures to be taken against the aggressor. If
the aggressor is a Member State, the vote of that Member State will not
be counted in determining unanimity. The nature of measures, whether
military or economic, to be applied against the aggressor is not
defined. As in the League of Nations, the Council is'to consider what
measures would be most effective according to circumstances. It was
observed that the condition of unanimious vote to determine the
necessary measures to repel the aggression means that "every State has a
veto right to suspend any Draft Resolution to repel the aggression
.against another Member State. Another defect is that the Council cannot
act on its own in the case of aggression, the Victim State must resort
first to the Council, otherwise the latter cannot intervene to assist
the state or to apply sanctions against the aggressor.
In the opinion of Ruth Lawson, the failure of'the Arab liberation
army to prevent the establishment of Israel after the United Nations
General Assembly had voted partition of Palestine in November 1947,
proclaimed the inability of the Arab States to devise effective
machinery for the co-ordination of military efforts, even with reference
to a problem in which they have been in substantial agreement. Although
this opinion contains a great deal of truth, we believe that the Treaty
Of Joint Defence And Economic Co-Operation has great importance because
it establishes the only collective defence arrangement in which no Major
Power participates. ' 33 ) This Treaty asserts the principle that armed
aggression against any Party is an act against all Members, and obliged
each State to assist the Victim State by every appropriate means
. including armed force.
Apart from the Economic Council, there are four institutions
established by this Treaty, which are concerned with defence matters.
These institutions are
1. The "Joint Defence Council", which is composed of Foreign and Defence
Ministers of the Member States or their representatives. It fuctions
under the supervision of the League Council. The "Joint Defence
Council", is entrusted with taking the necessary measures to repel
an aggression against a Member State. It also co-ordinates the defence
plans of the Member States.
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2. The "Allitary'Advisory Organization", which is composed of the Chiefs
of Staff of the Member States' armies. It mainly supervises the
activities of the "Permanent Military Commission". It also reviews the
reports of the Commission before submission to the Council of Joint
Defence.
3. The "Permanent Military Co. ssion", which is entrusted with the
Institution of joint defence plans.

a general Command for the joint
forces to be formed in the event of military operations.
4. The "Arab Unified Command", which is

In practice, the system of joint defence, under the Pact and the
Treaty Of Joint Defence And Economic Co-Operation, has been wholly
ineffective against outside threats, the tripartite intervention in
Egypt in 1956 and the Gulf War are clear evidences of this fact. (Iran
declared in August 1988 its acceptance of the United Nations Cease-Fire
Resolution No. 598). However, the record of the League in dealing with
disputes and military clashes among its Member States has been slightly
better than dealing with external threat. As an example of this success,
the League in 1961 prevented Iraq from taking over Kuwait. First,'
Britain sent troops in response to Kuwait's appeal, and these were
replaced by Arab troops mainly furnished by Saudi Arabia and the United
Arab Republic (Egypt). The military contingents remained in Kuwait until
.1963.(40)

Joint $elf defence Under The Statute Of Co —
Operation Council Of The Arab Gulf States""
2.

At the establishment of the G.C.C., the Constituent Members failed
to reach an agreement on a joint defence policy. But, due to the
surrounding circumstances co-operation between G.C.C. Members in defence
matters was increasingly developed beyond the G.C.C. Statute. This fact
was confirmed for the first time in the Session of the Supreme Council
held in Riad (Saudi Arabia) on November 10-11, 1981. The Supreme Council
declared its opposition to the presence of foreign military bases or
fleets in the region, adding that "the security and stability of the
Gulf are the responsibility of its states alone". C42]
It is to be noted that the G.C.C. used, sometimes, the term "selfreliance" to express "joint self-defence"."3)
However, the evolution in defence matters within the framework of
the G.C.C. may be summarised in the following points
A,

The Basis Of The Military Alliance

The G.c.c. Member States laid the basis for a military alliance in
a series of meetings relating to the comprehensive joint security
agreement, held between August, 1981 and November 1984.
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B, The Formation Of A Joint Air Defence System
The G.C.C. Defence Ministers in a meeting held in Riad, January
25-27, 1982, had approved a recommendation made by the Chiefs of Staff
for the formation of a joint air defence system based on the Saudi
Arabian "Airborne Warning And Control System" (AWACS),the aircraft to be
supplied under the agreement with the United States announced on
October 1981. This matter was discussed again in a meeting of Defence
Ministers held in Jadda (Saudi Arabia) on October 11-12, 1982.
C,

The Establishment Of Gulf Arms Industry

The said meeting of Defence Ministers of January 1982, also
approved a recommendation of the Chiefs of Staff on the establishment of
Gulf Arms industry. This matter was also discussed in the meeting of
Defence Ministers of October, 1982.(44
At a Session of held in Doha (Qatar), February 20-21, 1984, the
Defence Ministers considered, in particular, a proposal to establish a
joint arms manufacturing industry and adopt a policy of diversifying
the sources of arms supplies to reduce dependence on the United States.
0, The Joint Military Exercise.%
A series of joint military exercises, involving land, air, and
naval contingents of all G.C.C. Member States, c4s ) was held in
October, 1984."6)
E, The Establishment Of A Joint Defence Force
After the Fifth Session of the Supreme Council held in Kuwait in
November, 1984, the Kuwaiti Deputy Prime Minister declared on November
29, 1984, that it had been agreed to establish a joint defence force as
a temporary expedient which would be periodically reviewed. The
establishment of this force, 447 ) was discussed on October 7-8, 1985,
by G.C.C. Chiefs of Staff; and on October 20-21, 1985, by G.C.C. Defence
Ministers.
II, Regional Organizations Of Muslim And RonMuslim Me.mber States
, There are three Organizations which consist of Muslim and nonMuslim Member States, the South East Asia Treaty Organization, the
Central Treaty Organization, and the Organization of African Unity.
First ! The Origins And The Establishment Of
Regional Organizations Of Muslim And Non-Muslim
MemOer States
1, The South East Asia Treaty Organization8'
The South East Asia Treaty Organization (SEATO), was established
under the Pacific Charter . and the South East Asia Collective Defence
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Treaty (The Manila Treaty) to resist attacks on South East Asian States
by "Communist aggressors". Both the Charter and the Treaty were signed
in Manila on September 8, 1954. The Members of SEATO were Australia,
France, New Zeland, Pakistan, the Phillipines, Thailand, the United
Kingdom and the United States. c493 The Headquarters of SEATO Secretariat
was established in Bangkok.
According to Article 5 of the Manila Treaty, each Party should be
represented in a Council. The Council was made responsible for
consideration of matters relating to the implementation of the Treaty;
and also for consultation with regard to military and other planning as
circumstances night require. In March 1956, a Permanent Working Group
was authorized to assist the Council, together with a full time
Secretariat.
In 1973 SEATO was reorganized to reduce the military side of its
work, and more attention was given to the economic and social
developments of the region Members.
The Council of SEATO on September 24, 1975, agreed that in the
of the changing circumstances in the South East Asian region. SEATO
should be phased out. The region Members of SEATO, except Pakistan,
joined the Association of South East Asian Nations (ASEAN). SEATO was
. formally wound up on June 30, 1977. The Manila Treaty of 1954 remains
in force between all Parties.

2. The Central Treaty Organization
Opposed by the Arab states, the Pact of Mutual Co-Operation between
Iraq and Turkey was signed at Baghdad on February 24, 1955 and entered
into force on April 15, 1955. Although the Pact Signatories explicitly
declared this agreement not to derogate from their prior international
obligations,'' other Members of the Arab League claimed violation of
Article 10 of the League's Joint Defence Treaty. The headquarters was
originally at Baghdad. The United Kingdom adhered to the Pact on April
5, 1955, Pakistan on September 4, 1955 and Iran on November 3, 1955.
Subsequent to a revolution in Iraq on July 1958, Iraq withdrew on
March 24, 1959. After the Iraqi revolution, the Agreemeni.of CoOperation between the United States and Turkey was concluded on March, 5,
1959.
The Pact was renamed the Central Treaty Organization Pact
(CENTO), and the headquarters was movd to Angara since October
1958. According to some writers, the appropriateness of the CENTO as a
name is evident when the grouping is seen as a link between two other
collective defence Organizations in which the United States and the
United Kingdom participate, NATO, which also includes Turkey, and SEATO,
which also includes Pakistan.
Article 6 of the Pact provides that
"A Permanent Council at the Ministerial level will be set up to function
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within the framework of the purposes of this Pact when at least four
Powers become Parties to the Pact. The Council will draw up its own
rules of procedures".
Other Organs of the CENTO were, the Military Committee; the Combined
Military Planning Staff,which was established on 1957; and the Permanent
Military Deputies Group which began work on January 1960.
In 1979, both Iran and Pakistan decided to withdraw from the CENTO,
which officially ceased to operate on September 26, 1979.
O. Organization Of African Unity"32)
The Conference of Independent African States, 53 ) held in Accra
(Ghana) from April 15 to 22, 1958, was the first meeting of African
States. C54)
The Conference Of The Heads Of State And Government which was held
in Addis Ababa (Ethiopia) 65 ' signed on May 25, 1963,( ss ) the Charter
of the Organization Of African Unity (0AU). cs7 ) The Charter of the
OAU entered into force on September 13, 1963.
According to Article 4 of the Charter, "Each independent African
state shall be entitled to become a Member of the Organization".cse)
Article 3 paragraph 7 of the OAU Charter affirmed a policy of nonalignment with regard to all blocks.
Article 7 of the Charter established four Principal Institutions of
the OAU, the Assembly Of Heads Of State And Government; the Council Of
Ministers; the General Secretariat; and the Commission Of Mediation,
Conciliation And Arbitration.

Second! Settlement Of Disputes

1.

Settlement Of Disputes Under The Manila Treaty

In accordance with Article 1 of the Manila Treaty, the Parties
undertake to settle their disputes by peaceful means, and to refrain
from the threat or use of force in any manner inconsistent with the
Purposes of the United Nations.

2.
Settlement Of Disputes Under The Central Treaty
Organization Pact
In accordance with Article 2 of the Pact, the Parties undertake to
refrain from any interference whatsoever in each others internal
affairs. They will settle any dispute between themselves in a peaceful
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way in accordance with the United Nations Charter.
Settlement Of Disputes Under
Organization Of African Unity

The Charter Of The

Article 3 paragraph 4 of the Charter of the OAU enjoins all Member
States to adhere to the principle of peaceful settlement of disputes by
negotiation, mediation. conciliation or arbitration.
Article 19 of the Charter confirms this obligation, it provides that:
"Member states pledge to settle all disputes among themselves by
peaceful means and to this end decide to establish a Commission of
Mediation, Conciliation And Arbitration, the composition of which and
condition of service shall be defined by a separate Protocol to be
approved by the Assembly of Heads of State and Government. Said
Protocol shall be regarded as forming an integral part of the present
Charter".(69)
The Protocol of the Commission was signed at Cairo (Egypt) on July
21, 1964.

.Third! Jp .Int Self-Defenc.a."')

1. Joint Self-Defence Under The Manila Treaty
Article 4 paragraph 1 of the Manila Treaty provides that
"Each Party recognizes that aggression by means of armed attack in the
Treaty area against any of the Parties or against any state or territory
which the Parties by unanimous agreement may hereafter designate, would
endanger its own peace and safety and agrees that it will in that event
act to meet the common danger in accordance with its constitutional
processes". C1"
Paragraph 3 of the sane Article states that no action on the
territory of a designated state or territory is to be taken except at
the invitation or with the consent of the government concerned,. •
A Protocol, simultaneously signed with the Manila Treaty,
unanimously designate for the purposes of Article 4 "the States . of
Cambodia and Laos and the free territory under the jurisdiction of the
State of Vietnam". Cambodia and Laos at first rejected the Manila
Treaty, but after 1970 accepted civil and military assistance under it.
—

Organization Pact
Article 1 of the Pact provides that
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"Consistent with Article 51 of the United Nations Charter the High
Contracting Parties will co-operate for their security and defence.
Such measures as they agree to take to give effect to this co-operation
may form the subject of special agreements with each other".
In accordance with Articles 2 and 5 of the Pact, the competent
authorities of the Member States will determine the measures to be taken
in order to ensure the realisation and effect application of the cooperation provided for in Article 1.

III, Regional Organizations Of Non-Muslim Member
states
A. The European Hemisphere
We shall concentrate on the following Organizations
-

The Western European Union.
The North Atlantic Treaty Organization.
The Eastern European Organization established in accordance with the
Treaty Of Friendship, Co-Operation And Mutual Assistance.

The Statute of the Council of Europe does not comprise any obligations
related to joint self-defence, but there is a system of peaceful
settlement of disputes within the framework of the Council. Therefore,
we shall refer to the European Convention For The Peaceful Settlement Of
Disputes.

First'
The Origins And The Establishment Of Some
European Organlzations

1. The Western European Union"'
The Second World War marked a decisive turn in European relations.
Both during and after the War leading politicians in Western Europe did
not opt for a restoration of the pre-War situation but sought a radical
reorientation.( s3 ) After the War, the idea of defensive alliance of
European nations gave rise to various proposals between 1946 and 1948
for a form of Western Continental Union. These proposals were designed
to ensure the security of Western Europe on the basis of the acceptance
of more specific obligations relating to collective security and
collective self-defence than had been entered into in 1945 under the
United Nations Charter.
Actually, co-operation of political and military character was
initially prompted by fear of renewed German aggression and the mounting
tensions between East and West. Initiatives by British Foreign Minister
Ernest Bevin led to the conclusion of the Treaty of Economic, Social And
Cultural Collaboration And Collective Self-Defence. This Treaty was
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signed at Brussels on March 17, 1948, by France, the United Kingdom and
Benelux Countries (Belgium, Luxembourg and the Netherlands), and entered
into force on August 25, 1948.
The Treaty formed the basis of the
Brussels Treaty Organization. The Brussels Treaty was revised and
extended with four Protocols, signed on October 23, 1954, 46.4 ) and the
Brussels Treaty Organization was replaced by the Western European Union
(WEZ) of which Federal Republic of Germany became a Member. The headquarters of the WEU is in London and Paris.(6s)
The main Organs of the WEU are the Council, the Assembly, the Agency
For The Control Of Armaments and the Standing Armaments Committee. The
Council is composed of the Foreign Ministers of the Member States, but
it may also be convened at ambassadorial level. The Assembly is
composed of representatives of the Brussels Treaty Powers to the
Consultative Assembly of the Council of Europe. The Agency For The
Control Of Armaments is staffed by administrators and technical experts
who carry out tasks of verification and supervision relating to stocks
and manufacture of certain weapons, in collaboration with NATO. The
Standing Armaments Committee, established by the Council in 1955,
composed of representatives of WEU's Member States. The Committee has a
general mandate of co-ordination with regard to military equipment and
weapons resources.

4

2.

The North Atlantic Treaty Organization"

On April 28, 1948, the Canadian Government suggested that the
Brussels Treaty Organization be replaced by an Atlantic defence system
which was to include Canada and the United States. In the United
States, the Truman doctrine declaring the willingness of the United
States, to help the free countries of Europe marked the new trend in
American peace-tine diplomacy. The Vandenberg Resolution of June 11,
1948, c67 ) gave the Senate's approval to the United States' association
with regional arrangements based on self-help and mutual aid, thus
removing constitutional impediments to United States participation in a
peacetime military alliance with Western Europe. The concerned
negotiations started in the summer of 1948. c68 )The North Atlantic Treaty
was signed at Washington on April 4, 1949, and entered into force on
August 24, 1949. The original 12 parties to the Treaty were Belgium,
Canada, Denmark, France,(69) Iceland,"°) Italy, Luxembourg, the
Netherlands, Norway, Portugal, the united Kingdom and the -United
States."" In accordance with Article 10 of the Treaty, Turkey and
Greece," 2 ) the Federal Republic of Germany, "3 ) and Spain"4 ) acceded
to the Treaty.

NATO, according to some writers is the most highly developed of the
regional defence arrangements that have been keystones of the United
States post-War policy. In the opinion of Kelsen," 6 ) it is hardly
possible to deny the possibility of interpreting the North Atlantic
Treaty as a regional arrangement within the meaning of Chapter VIII of
the United Nations Charter. It is not required, Kelsen believes, that
the parties to the regional arrangement be geographically neighbours. It
is essential only that the actions of the organization established by
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the regional arrangement be restricted to a certain area, determined in
the agreement.
The structure of NATO can be divided into two parts, Civil and
Military. The Civil part comprises the Council and the Defence Planning
Committee. The NATO Council is the supreme body which may take the form
of meeting of Heads of State, c76 ' a ministerial session or a session of
permanent representatives. A large number of Committees have been set
up under the authority of the Council either to prepare its and the
Defence Planning Committee's work or to implement their directives. The
Defence Planning Committee deals with the area of defence. In the
Military part, the Military Committee, a subordinate to the council and
to the Defence Planning Committee, is the highest military authority.
It is composed of each Member State's Chief of Staff or a permanent
military representative. The NATO commanders and command structure are
organized directly under the authority of the Military Committee. These
are the Supreme Allied Commander Europe (SACEUR),the Supreme Allied
Commander Atlantic (SACLANT), and the Allied Commander In Chief Channel
(CINCHAN). In addition to these commands, the Canada and U.S. Regional;
Planning Group is responsible to the Military Committee For Defence*
Plans For North America.

The Organization Of Warsaw Pact
The Socialist world system or what was termed "socialist block"
includes, in a wider sense, all socialist states.( 77 ' In accordance
with the Report of the Central Committee at the XXVI Communist Party of
the Soviet Union Congress in 1981, the "socialist community" comprises
the Soviet Union and the European People's Democracies of Bulgaria,
Czechoslovakia, Hungary, Poland and Romania, the German Democratic
Republic, the Asian People's Democracies of Mongolia, Vietnam and Laos
and finally Cuba. c76 ) Albania, Yugoslavia, North Korea and the People's
Republic of China are regarded Socialist States outside the community.
The regional organization of Socialist States, whose centre lies in
Central and Eastern Europe, has developed on the basis of bilateral
system of treaties unmatched in the inter-War period in its wide
compass." 9 ) These bilateral treaties were preceded by the "Treaty of
Friendship, Co-Operation And Mutual Assistance" commonly known as the
"Warsaw Pact".‘ 9 °) The latter was concluded at the initiative of
the Soviet Union, in Warsaw on May 14,1955. It entered into force 9n
June 5, 1955. The Parties to the Warsaw Pact were the Soviet Union,
Albania, c9 " Bulgaria, Czechoslovakia, the German Democratic Republic,
Hungary, Poland and Romania. ce2 ) The conclusion of the Warsaw Pact was
a response to ratification of the Paris Accords and West German entry
into NATO. ce3 The Warsaw Pact according to Article 11, was originally
concluded for a period of twenty years, and was automatically extended
for a further ten years in 1975. At a one day Summit held in Warsaw on
April 26, 1985, the representatives of the Member States of the Warsaw
Pact signed a Protocol extending the period of validity of the Pact for
a further twenty years."34)
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Some writers believe that the Warsaw Pact had more the
characteristics of a treaty of alliance than those of the founding
document of an international organization. Others are of the opinion
that it is only an inchoate regional arrangement in the sense of Chapter
VIII of the United Nations Charter, since the emphasis is on collective
self-defence and not collective security. We believe that the Warsaw
Pact is nothing but a regional arrangement in accordance with Chapter
VIII of the Charter. We refer to Professor Kelsen's argument that the
framers of the Charter did not anticipate that the system of collective
security laid down in the Charter would not work at all, and they
certainly did not intend collective self-defence as a substitute for
collective security. It may also be added that Article 4 of the Pact
provides that the exercise of the right of individual or collective
self-defence shall be in the event of an armed attack in Europe, thus
the action taken under the Pact has the character of "regional action",
because it is restricted to a certain area, i.e. Europe, determined in
the Pact.
The Joint Armed Forces consist of the contingents of each Warsaw
Pact Member, including the entire National People's Army of the German
Democratic Republic and the Soviet Forces organized into army-groups
which are stationed in Czechoslovakia, the German Democratic Republic
Hungary and Poland under bilateral troop agreements.
In accordance with Article 6 of the Warsaw Pact, the Political
Consultative Committee, the supreme political organ, is charged with
carrying out the consultations provided for under the Treaty and with
the consideration of matters arising in connection with the application
of the Treaty. The powers of the Committee extend to performing a
general leadership function in the military sphere.
In accordance with Article 6 of the Pact, the Political Consultative
Committee set up the following organs
A. The Permanent Commission For Foreign Policy Issues on January 26,
1956.
B. The Joint Secretariat, on January 26, 1956.
C. The Committee Of Defence Ministers, on March 17, 1969.
D. The Military Council, on March 17, 1969.
E. The Technical Committee Of The Joint Armed Forces, on March 17,
1969.
F. The Committee Of Foreign Ministers, on November 26, 1976.
Second

Settlement Of Disputes

1.
Settlement Of
European Union

Disputes Under The Western

Article 10 of the Brussels Treaty distinguishes between justifiable
disputes and other disputes. It provides for the settlement of justifiable disputes by recourse to the International Court of Justice, and for
the settlement of other disputes by conciliation.
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2

Settlement Of Disputes Under The North Atlantic
Treaty Organization
In the Preamble to the North Atlantic Treaty, the Parties reaffirm
their faith in the Purposes and Principles of the Charter of the United
Nations and their desire to live in peace with all peoples and all
governments.
In accordance with Article 1 of the Treaty the Parties undertake, as
set forth in the Charter of the United Nations, to settle any
international disputes in which they may be involved by peaceful means
in such a manner that international peace and security and justice, are
not endangered. The means of pacific settlement of disputes comprised
in Article 33 of the United Nations Charter are negotiation, enquiry,
mediation, conciliation, arbitration, judicial settlement, resort to
regional agencies or arrangements, or other peaceful means. To confirm
their undertaking of the peaceful settlement of disputes, the Parties of
the North Atlantic Treaty undertake, in accordance with the sane Article
1 of the Treaty, to refrain in their international relations from the
threat or use of force in any manner inconsistent with the Purposes of
the United Nations.
.3. Settlement Of Disputes Under The Warsaw Pact
Guided by the Purposes and Principles of the Charter of the United
Nations, as declared in the Preamble, the Parties undertake in Article 1
of the Warsaw Pact to refrain in their international relations from the
threat or use of force, and to settle their international disputes by
peaceful means in such a manner that international peace and security
are not endangered.

4.

Settlement Of Disputes Within The Framework Of

The Coupcil Of EuropocEls)
The peaceful settlement of disputes between states has not been
specifically regulated by the Statute of the Council Of Europe. On
April 27, 1957, the European Convention For Peaceful Settlement Of
Disputes( es was opened at Strasbourg for signature and ratification by
Member States of the Council of Europe. The European Convention came
into force on April 30, 1958 after ratification by two states. 7'
The European Convention distinguishes between legal disputes ..and
non-legal disputes.
In accordance with Article 1 of Chapter I of the European
Convention, the types of international legal disputes set out in Article
36 (2) of the Statute of the International Court of Justice shall be
submitted to the said Court for judicial settlement. Article 34
provides that this obligation may not be excluded by reservation. (9B
In accordance with Articles 4 and 5 of Chapter II of the European
Convention, the non-legal (political) dispute, shall be referred to a
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Permanent Conciliation Commission, previously set up by the Parties, or
to an Ad Hoc Conciliation Commission constituted by the Parties, unless
they agree to have recourse to arbitration directly. In the case of
failure of the conciliation procedure, later arbitral proceedings will
not be prejudiced. It is noted by some writers that the provisions on
conciliation and arbitration have not yet become of practical
importance.
In the case of mixed disputes involving both legal and non-legal
questions, Article 18 provides that any Party to the dispute may refer
the legal issues to Judicial settlement before beginning the procedure
of conciliation.

Third: Joint Self -Def ence
Joint Sel f -Def ence Under The Western European.
.
Union
Article 5 of the Brussels Treaty provides that
"If any of the High Contracting Parties should be the object of an armed
attack in Europe the other High Contracting Parties will, in accordance
with the provisions of Article 51 of the Charter of the United Nations,
afford the Party so attacked all the military and other aid and
assistance in their power".
It is to be noted that the obligation of collective defence in the
Brussels Treaty is expressed in terms which are more forceful than those
adopted in the corresponding Article of the North Atlantic Treaty.
The obligation of the Parties under the United Nations Charter,
shall not be prejudiced by the Brussels Treaty, Article 6 paragraph 1
provides that
"The present Treaty does not prejudice in any way the obligations of the
High Contracting Parties under the provisions of the Charter of the
United Nations. It shall not be interpreted as affecting in anyway the
authority and responsibility of the Security Council under the Charter
to take at any time such action as it deems necessary in order to
maintain and restore international peace and security".
The Parties are required to report to the United Nations Security
Council any measures they may take under Article 5, Article 6 paragraph
1 provides that
"All measures taken as a result of the preceding Article shall be
immediately reported to the Security Council. They shall be terminated
as soon as the Security Council has taken the measures necessary to
maintain or restore international peace and security".
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to the Treaty shall, in the exercise of the right of individual or
collective self-defence, in accordance with Article 51 of the United
Nations Charter, afford the state or states so attacked immediate
assistance, individually and in agreement with the other States Parties
to the Treaty, by all the means it considers necessary, including the
use of armed force. The States Parties to the Treaty shall consult
together immediately concerning the joint measures necessary to restore
and maintain international peace and security.
Measures taken under this Article shall be reported to the Security
Council in accordance with the provisions of the United Nations Charter.
These measures shall be discontinued as soon as the Security Council
takes the necessary action to restore and maintain international peace
and security".
It is to be noted that the previous Article 4 of mutual assistance
is expressly restricted to the eventuality of an armed attack in Europe.
Some writers note that the obligation to provide assistance to allies
is, like its equivalent in the North Atlantic Treaty, expressed in
rather elastic terms. An automatic provision of military assistance is
not foreseen by the Treaty, which instead leaves the type and scale of
the assistance as a matter for each individual ally.
'

Similar to the North Atlantic Treaty, Article 3 of the Pact
emphasizes consultation between the Parties, it provides that
"The Contracting Parties shall consult together on all important
international questions involving their common interests, with a view to
strengthening international peace and security.
Whenever any one of the Contracting Parties considers that a threat
of armed attack on one or more of the States Parties to the Treaty has
arisen, they shall consider immediately with a view to providing for
their joint defence and maintaining peace and security".
Article 5 of the Pact establishes the duty of close military cooperation between the Parties, it provides that
"The Contracting Parties have agreed to establish a Unified Comitand, to
which certain elements of their armed forces shall be allocated by
agreement between the Parties, and which shall act in accordance with
jointly established principles. The Parties shall likewise take such
other concerted action as may be necessary to reinforce their defensive
strength, in order to defend the peaceful labour of their peoples,
guarantee the inviolability of their frontiers and territories and
afford protection against possible agression".

e

The American Hemisphere

The origins of the present Inter-American system for the maintenance
of international peace can be traced back to the early Nineteenth
Century when most of the Latin American Republics won their independence
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from Spain. As weak countries facing a hostile Europe, they sought to
band together for their mutual protection. On 1826, Simon Bolivar
called a Conference of Spanish American Republics at Panama where a
Treaty of Confederation was drafted. It provided for mutual guarantees,
the establishment of a representative assembly and procedures for the
settlement of their disputes by peaceful means. Subsequently, the
concern over the peaceful settlement of disputes developed to include
not only those disputes that might arise among the Member States of the
proposed Confederation but also disputes involving any of these
countries and one or more powers outside the Confederation.
At the conclusion of the First International Conference Of American
States convened by the United States and held at Washington on April
1890, the Permanent International Agency was established. That Agency
has developed into the present Organization Of American States. The
Conference approved the "Plan Of Arbitration" which made arbitration
mandatory save in those cases involving issues which, in the sole
judgment of one of the Parties, might imperil its independence. Eleven
of the participating States signed a formal Treaty containing terns
almost identical to the Conference draft.
According to some writers, the development of Inter-American peace
and security procedures, after the Washington Conference of 1889/1890,
'might be divided into two phases.
The first phase, from 1890 to 1936, was characterized by efforts to
devise juridical procedures for the peaceful settlement of InterAmerican disputes. During this period, which culminated in the InterAmerican Conference For The Maintenance Of Peace at Buenos Aires in
1936, some twelve general treaties were signed dealing with pacific
settlement procedures, as well as a large number of special treaties.
These treaties reflected two Latin American biases, an emphasis on the
use of peaceful procedures rather than collective action for the
settlement of international disputes;( 91 ) and a proclivity toward
judicial formulas as the means for achieving this end. The
effectiveness of these treaties even in theory was limited. None was
ratified by all American States, and most of them lacked several
ratifications.

The second phase of the development of Inter-American peaCe and
security procedures was from 1936 to 1948. In this period, the emphasis
shifted from juridical formulas to the principle of consultation and the
use of collective measures. The period culminated in the conclusion of
the two treaties, the Inter-American Treaty Of Reciprocal Assistance, of
1947, and the Charter of the Organization Of American States, of 1948.
Only 13 Member States of the Organization Of American States c92 ) have
ratified the Bogota Pact. Nonetheless, Articles 23 to 26 of the OAS
Charter - as amended by the Protocol of Buenos Aires of 1967, in force
since February 27, 1970, incorporate verbatim the sane provisions
contained in Articles 20 to 23 of the 1948 Bogota Charter. Therefore, we
shall refer to the Organization established by the Inter-American Treaty
Of Reciprocal Assistance, and the Organizaition Of American States.
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The Origins And The Establishment Of Some
First:
American Organizations
The
Inter-American
Treatcy
Assistance Of Rio De Janeiro (93'

Of

Reciprocal

In 1940, the Second Meeting of Consultation of Ministers of Foreign
Affairs convening in Havana enacted Resolution XV, entitled "Reciprocal
Assistance And Co-Operation For The Defence Of The Nations Of The
Americas". In 1945, the Inter-American Conference On Problems Of War
And Peace was held in Mexico City and adopted the Act Of Chapultepec
which approved for the first time the "use of armed force to prevent or
repel aggression". The Rio Pact was signed on September 2, 1947 at the
conclusion of a special Conference held in Brazil, and it cane into
force on December 3, 1948.
The Rio Pact brings together and makes
explicit mutual security commitments agreed upon at Buenos Aires in
1936, at Havana in 1940 and at Chapultepec in 1945. To date, the
American States that have ratified the Rio Pact are Argentina, Bahamas,
Bolivia, Brazil, Chile, Colombia, Costa Rica, Cuba, Dominican Republic.
Ecuador, El Salvador. Guatemala, Haiti, Honduras, Mexico, Nicaragua,
Panama, Paraguay, Peru, Trinidad and Tobago, United States, Uruguay and
Venezuela.
In July 1975, a Conference of plenipotentiaries Convened by the
General Assembly of the OAS adopted the Protocol Of Amendment To The Rio
Pact in San Jose, Costa Rica. The Protocol remains open for signature
by the Contracting Parties to the Rio Pact and by Member States of the
OAS that are not Parties to that Pact. An OAS Member State which signs
and ratifies the Protocol but is not a Party to the Rio Pact is deemed
to have signed and ratified the non-amended sections of the Rio Pact.
The Rio Pact expressly recognized the primacy of the United Nations
Charter, Article 10 of the Pact provides that
"None of the provisions of this Treaty shall be construed as impairing
the rights and obligations of the High Contracting Parties under the
Charter of the United Nations".
In accordance with Article 4 of the Pact, the hemisphere defence
region embraces both North and South America, including Canada, Alaska,
Greenland and regions of the Arctic and Antarctica. It is notewor:thy
that some parts of this region do not participate formally in InterAmerican activities. The Protocol has been narrowed to the defence
region and excludes the territory of Greenland.
The Organ Of Consultation is authorized by the Pact to determine the
measures of a collective character deemed advisable to meet aggression
or the threat of aggression.' 94 ) The Organ Of Consultation is a meeting
of Ministers of Foreign Affairs, or their special delegates, of those
OAS Member States that have ratified the Pact.
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Article 5 of the Protocol, which is to be substituted for Article 6
of the Rio Pact, <9s ) provides in the first paragraph that the Organ of
Consultation is empowered to agree to take measures to assist a State
Party if the latter is affected by an act of aggression as defined in
Article 9 of the Protocol. In contrast, the second paragraph limits the
role of the Organ of Consultation to one of agreeing on what steps and
measures should be taken for the common defence and maintenance of
hemispheric peace and security if an American State which is not a State
Party falls victim to such acts of aggression.
In the case of a conflict between two or more American States,
Article 7 of the Pact, requires the Organ of Consultation to ask the
adversaries, without prejudice to the right of self-defence consistent
with Article 51 of the United Nations Charter, to suspend hostilities
and restore the status quo ante bellum (the state of affairs as it
existed before a war).

2. The

Organization Of

American States

The OAS takes its origin from the International Union Of American
Republics founded in 1890. This Union was merely a series of
Conferences dealing with the promotion of commerce and the peaceful
settlement of disputes. It was assisted by the Commercial Bureau Of The
• American Republics at Washington, which, in 1910, was re-named the Pan
American Union.
In addition to the Conference, another high-level Organ began to
meet from 1939 to consider problems arising out of'the Second World War,
the Meeting Of Consultation Of Ministers Of Foreign Affairs.
A third Inter-Governmental Organ was created by the Conference, the
Governing Board, a permanent body in charge of the administration of the
Pan American Union and of other non-political functions.
The basic principles of the OAS such as condemnation of the then socalled right of conquest, non-intervention in the internal and external
affairs, legal equality of states and peaceful settlement of disputes also originated in the pre-War regional system.
. Thus, some writers believe that the OAS contrasts in three respects
with other post-War regional organizations.
In the first place many of its activities as well as most of its
Organs evolved during the sixty years between the first Conference of
American States (1889-90) and formal establishment of the OAS. To a
considerable extent, therefore the 1948 Charter restates commitments,
formalizes institutional relationships, and registers processes already
embarked upon.
Second, although this development in the Western hemisphere occurred
without debate on the nature and methods of organization, the InterAmerican experience strikingly illustrates the manner in which an
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elaborate organization with comprehensive purposes may emerge from the
"functional" process of pragmatically devising institutions for the
pursuit of limited goals.
Third, the Inter-American movement has characteristically accented
international law, emphasizing legalistic procedures for settlement of
disputes and welcoming the progressive enlargement of the scope of
international law in matters ranging from the traditional rights and
duties of states to the more recent and novel international concern for
fundamental human rights.
The Charter of the OAS was signed at Bogota on April 30, 1948, and
amended by the Protocol Of Buenos Aires of February 27, 1967.(96)
Membership of the OAS' 97 ) is open to all independent American
States. The Original Members were Twenty Latin American Republicsc9*"
and the United States. c99) Thereafter, and in accordance with the
procedure provided for in the amended Charter; Eight of the newlyindependent English-speaking Caribean States have Joined the
Organization.
In January 1962, the present Government of Cuba was excluded from
participation in the Organs and Organization of the Inter-American
system."00)
The headquarters of the OAS is at Washington. Although the Latin
American Governments are deeply committed to their regional system, they
have shown due respect for their obligations under the United Nations
Charter, Article 137 of the Charter of the OAS provides that
'None of the provisions of this Charter shall be construed as impairing
the rights and obligations of the Member States under the Charter of the
United Nations".
The last sentence of Article 1 of the OAS Charter provides that
"Within the United Nations, the Organization Of American States is a
regional agency"; also Article 2 refers to the "regional obligations"
of the OAS under the United Nations Charter.
Article 51 of the OAS Charter provides that
"The Organization Of American States accomplishes its purposes by means
of
a. The General Assembly;(10"
b. The Meeting Of Consultation Of Ministers Of Foreign Affairs;(1021
C.

The Councils;(103)

d. The Inter-American Juridical Committee;
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e. The Inter-American Commission Of Human Rights;
f. The General Secretariat;"°4)
g. The Specialized Conferences; and
h. The Specialized Organization".
There may be established, in addition to those provided for in the
Charter and in accordance with the provisions thereof, such subsidiary
organs, agencies and other entities as are considered necessary".

Second:

Settlement Of Disputes

1
Settlement Of Disputes Under The Inter—American
Treaty Of Reciprocal Assistance Of laAo De Janeiro
Article 2 of the Rio Pact provides that :
"As a consequence of the principle set forth in the preceding
Article,"° s ) the High Contracting Parties undertake to submit every
controversy which may arise between them to methods of peaceful
settlement and to endeavor to settle any such controversy among
theMselves by means of the procedures in force in the Inter-American
system before referring it to the General Assembly or the Security
Council of the United Nations".
According to some writers, the role of the OAS in the application of
the Pact demonstrates that this regional Organization has been
successful with respect to the peaceful settlement of conflicts or
controversies among some of its Member States. Thus, to a large extent
it has fulfilled its task of maintaining the peace and security in the
continent.
Settlement Of Disputes Under The Organization
2.
Of American States
The Latin American States share a desire to settle their disputes by
peaceful means. Individual states may depart from this principle in
specific situations, but the weight of the Latin American Community is
normally on the side of pacific settlement.
The use of force in
accordance with treaty provisions, is viewed as the least desirable
recourse. This approach is supported by appeal to long-established
principles that the Latin American States have developed as guides for
their international conduct and that evoke a strong emotional response
among both governments and the public.
The principle of peaceful
settlement is one of these.
At the Bogota Conference in 1948, concurrently with the Charter of
the OAS, the Bogota Pact was drafted.
Article 23 of the 1948 OAS Charter provides that
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"A special treaty will establish adequate procedures for the pacific
settlement of disputes and will determine the appropriate means for
their application, so that no dispute between American States shall fail
of definitive settlement within a reasonable period".
That special treaty is the Bogota Pact."° G ) Its purpose was to
replace the numerous earlier treaties with one consolidated instrument
of pacific settlement."07)
Article 1 of the Bogota Pact provides that
"The High Contracting Parties, solemnly reaffirming their commitments
made in earlier international conventions and declarations, as well as
in the Charter of the United Nations, agree to refrain from the threat
or the use of force, or from any other means of coercion for the
settlement of their controversies, and to have recourse at all times to
pacific procedures".
The Bogoth Pact sets forth procedures to be followed, beginning with
good offices and progressing through mediation, investigation and
conciliation, and judicial settlement to compulsory arbitration."08)
Articles 9 to 49 contain rules on good offices( 1 °) and
and
uediation," 10 )
investigation
conciliation,"")
judicial
procedure ,112 ' and arbitration. (113)
On judicial procedure, Article 31 provides that
"In conformity with Article 36, paragraph 2, of the Statute of the
International Court of Justice, the High Contracting Parties declare
that they recognize, in relation to any other American State, the
jurisdiction of the Court as compulsory ipso facto, without the
necessity of any special agreement so long as the present Treaty is in
force, in all disputes of a juridical nature that arise among them
concerning
a. The interpretation of a treaty;
b. Any question of international law;
c. The existence of any fact which, if established, would constitUte
the breach of an international obligation;
d. The nature or extent of the reparation to be made for the breach
of an international obligation".
Under Article 33, if the Parties fail to agree as to whether the
Court has jurisdiction over a controversy, the Court itself shall first
decide that question. If the Court, according to Article 34, finds it
lacks jurisdiction for the reasons set forth in Articles 5, < "" 6(11E)
and 7" 16 ) of the Treaty, it shall declare the controversy ended.
Parties are permitted to select any one of these procedures in the
first instance,(" 7:' but if that procedure fails, they are required to
go as far as necessary toward a final arbitration.c"E"
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As we referred before, the OAS Charter was amended in 1967 by the
Protocol of Buenos Aires, and the amended Charter contains in Articles
82 to 90 new provisions on pacific settlement of disputes.
According to Article 3 of the amended OAS Charter, the Principles of
the OAS includes, inter alia, "Controversies of an international
character arising between two or more American States shall be settled
by peaceful procedures".
Article 23 provides that
"All international disputes that may arise between American States shall
be submitted to the peaceful procedures set forth in this Charter,
before being referred to the Security Council of the United Nations".
At the sane time, in accordance with Article 21, the Member States
undertake not to have recourse to the use of force, except in the case
of self-defence in accordance with existing treaties or in fulfilment
thereof.
Article 82 provides that
"The Permanent Council shall keep vigilance over the maintenance of
friendly relations among the Member States, and for that purpose shall
effectively assist them in the peaceful settlement of their "disputes, in
accordance with the following provisions".
Article 83 provides that
"To assist the Permanent Council in the exercise of these powers, an
Inter-American Committee On Peaceful Settlement shall be established,
which shall function as a subsidiary Organ of the Council. The Statutes
of the Committee shall be prepared by the Council and approved by the
General Assembly".
Article 84 provides that
"The Parties to a dispute may resort to the Permanent Council to obtain
its good offices. In such a case the Council shall have authority.to
assist the Parties and to recommend the procedures it considers suitable
for the peaceful settlement of the dispute".
Article 87 provides that
"If one of the Parties should refuse the offer, the Inter-American
Committee On Peaceful Settlement shall limit itself to informing the
Permanent Council, without prejudice to its taking steps to restore
relations between the Parties, if they were interrupted, or to establish
harmony between thee.
Article 90 provides that
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"In performing their functions with respect to the peaceful settlement
of disputes, the Permanent Council and the Inter-American Committee On
Peaceful Settlement shall observe the provisions of the Charter and the
Principles and Standards of international law, as well as take into
account the existence of Treaties in force between the Parties".
Third! Joint Self—Defence
1.
Joint Self — Defence Under The Inter—American
Treaty Of Reciprocal Assistance Of Rio De Janeiro
The Act of Chapultepec of 1945 represents a step towards reciprocal
assistance and American solidarity before the conclusion of the Rio
Pact."19)
It is declared in Part I of the Act of Chapultepec
"That every attack of a State against the integrity or the inviolability
of the territory, or against the sovereignty or political independence
of an American State, shall conformably to Part III hereof, be
considered as an act of aggression against the other States which sign
this Act. In any case, invasion by armed forces of any State into the
territory of another trespassing boundaries established by treaty and
demarcated in accordance therewith shall constitute an act of
aggression".
It is also recommended in Part II of the Act
"That for the purpose of meeting threats or acts of aggression against
any American Republic following the establishment of peace, the Governments of the American Republics consider the conclusion, in accordance
with their constitutional processes, of a treaty establishing procedures
whereby such threats or acts may be met by the use,by all or some of the
Signatories of said treaty,of any one or more of the following measures:
recall of Chiefs of diplomatic missions; breaking of diplomatic relations; breaking of consular relations; breaking of postal, telegraphic,
telephonic, radio-telephonic relations; interruption of economic, commercial and financial relations; use of armed force to prevent or rcpel
aggression".
The same Principle provided for in Part I of the Act of Chapultepec
is repeated in Article 3 paragraph 1 of the Rio Pact. In fact, the Rio
Pact was designed to relate Juridically to the United Nations Charter.
Thus, a distinction is made between procedures for dealing with armed
attacks under the right of self-defence, recognized in Article 51 of the
United Nations Charter, and those regarding other forms of aggression or
threats to the peace which relate more directly to Articles 52 and 53 of
the United Nations Charter. The central obligations of the treaty in
this regard to both types of cases are set forth in Articles 3 and 6
respectively.
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Article 3 of the Rio Pact provides that
"1. The High Contracting Parties agree that an armed attack by any state
against an American State shall be considered as an attack against all
the American States and, consequently, each one of the said Contracting
Parties undertakes to assist in meeting the attack in the exercise of
the inherent right of individual or collective self-defence recognized
by Article 51 of the Charter of the united Nations.
2. On the request of the State or States attacked and until the decision
of the Organ Of Consultation of the Inter-American System, each one of
the Contracting Parties may determine the immediate measures which it
may individually be take in the fulfilment of the obligation contained
in the preceding paragraph and in accordance with the principle of
continental solidarity. The Organ Of Consultation shall meet without
delay for the purpose of examining those measures and agreeing upon the
measures of a collective character that should be taken. .
3. The provisions of this Article shall be applied in case of any armed
attack which takes place within the region described in Article 4 or
within the territory of an American State. When the attack takes place
outside the said areas, the provisions of Article 6 shall be applied.
4. Measures of self-defence provided for under this Article may be taken
until the Security Council of the United Nations has taken the measures
necessary to maintain international peace and security".
Article 6 of the Rio Pact provides that
"If the inviolabilty or the integrity of the territory or the
sovereignty or political independence of any American States should be
affected by an aggression which is not an armed attack or by an extracontinental or intra-continental conflict, or by any other fact or
situation that might endanger the peace of America, the Organ Of
Consultation shall meet immediately in order to agree on the measures
which must be taken in case of aggression to assist the victim of the
aggression, or, in any case, the measures which should be taken for the
common defence and for the maintenance of peace and security of the
continent".
.
It is to be noted that the San Jose Protocol of Amendment to the Rio
Pact, which was adopted in 1975, makes significant amendments to
Articles 3 and 6 of the Rio Pact.
Article 3 of the Protocol provides that the use of force by one
state against an American State cannot be considered an armed attack
against all the Contracting Parties unless the American State attacked
is a "State Party". The basis of solidarity in the amended Pact,
therefore, is reciprocity of obligations.
Unlike Article 6 of the Rio Pact, Article 5 of the Protocol omits
the expression "aggression which is not an armed attack". The Protocol
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substantially amends Article g of the Rio Pact. 120 ) The definition of
aggression in Article g of the Protocol is the definition approved by
the United Nations General Assembly in Resolution 3314 (XXIX).

2.

Joint Self — Defence Under The Organization Of

American States
It is clear that the OAS Charter reaffirms the basic principle of
solidarity. The principles of the OAS include, inter alia, "an act of
aggression against one American State is an act of aggression against
all the American States". "Article 3 (f)". Article 27 confirms this
principle, it provides that
"Every act of aggression by a state against the territorial integrity or
inviolabilty of the territory or against the sovereignty or political
independence of an American State shall be considered an act of
aggression against the other American States".
Therefore, it is of the Purposes of the OAS, according to Article 1,
"to provide for common action on the part of those States in the event
of aggression".
Article 28 also provides that
"If the inviolability or the integrity of the territory or the
sovereignty or political independence of an American State should be
affected by an armed attack or by an act of aggression that is not an
armed attack, or by an extra-continental conflict, or by a conflict
between two or more American States, or by any other fact or situation
that might endanger the peace of America, the American States, in
furtherance of the Principles of hemispheric solidarity or collective
self-defence, shall apply the measures and procedures established in the
special treaties on the subject".
Article 63 provides that
"In case of an armed attack within the territory of an American State or
within the region of security delimited by treaties in force, a Neeting
of Consultation shall be held without delay. Such Meeting shall be
called immediately by the Chairman of the Permanent Council of the
Organization, who shall at the sane time call a meeting of the Permanent,
Council itself".
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For=rtnots Of Chaptr XI Of Pz51.2.--t
'' ,See In Eng.Lish:
Charter Of The Organization Of American States of April 30, 1948,
Supplement To The American Journal of International Law, Volume XLVI
(1952), pp. 43-66; Agreement Between The Parties To The North
Atlantic Treaty Regarding The Statuts Of Their Forces, Supplement To
The American Journal of International Law, Volume XLVIII (1954), pp.
83-101; Robert Fraser (Editor), Keesing's Contemporary Archives,
Volumes XXV (1979), XXVI (1980), XXVIII (1982), and XXXI (1985),
passim; Frederic L. Kirgis, International Organization In Their
Legal Setting, passim; Ruth C. Lawson (Editor), International
Regional Organization - Constitutional Foundations, passim; H.F. Van
Panhuys, L.J. brinkhorst, H.H. Naas (Editors in Chief) and Mrs.
Van Leeuven Boomkamp (Co-ordinating Editor), International Organization And Integration, passim; A. LeRoy Bennett, International
Organization, Principles And Issues, passim; V. V. Bowett, The Law Of
International Institutions, passim; Charles S. Rhyne, International
Law, passim; Julius Stone, Legal Controls Of International Conflict,
passim; Jorg Nanfred Nosner, Non-Aggression Pacts,pp. 34-38; Tatiana
B. De Baekelt, Bogota Pact (1948), pp. 42-45; Tatiana B. De Baekelt,
Inter-American Treaty Of Reciprocal Assistance Of Rio De Janeiro
(1947), pp. 217-221; G. I. A. V. Draper, Regional Arrangements And
Enforcement Action,pp. 1-44; T.O. Elias,The Commission Of Mediation,
Conciliation And Arbitration Of The Organization Of African Unity,
pp. 336-354; F. V. Garcia -Amador, Organization pf American States,
pp. 276-281; Kbnard Ginther, European Convention For The Peaceful
Settlement Of Disputes, pp. 56-58; Konard Ginther, Liberation
Movements, pp. 245-249; Humphrey N. Hill, Central American Court Of
Justice, pp. 41-45; Jonathan S. Ignarski, North Atlantic Treaty
Organization, pp. 264-270; Bans Kelsen, Is The North Atlantic Treaty
A Regional Agreement?, pp. 162-166; Mafid Kbadduri, The Arab League
As A Regional Arrangement, pp. 756-777; Rahmatullah Khan, Regional
Co-operation And Organization : Asian States, pp. 314-319; Peter
Macalister -Smith, Western European Union, pp. 366-370; Bans V.
Nangoldt, Arbitration And Conciliation Treaties, pp. 34-37; Boris
Meissner, Regional Co-Operation And Organization : Socialist States,
Pp. 324-330; Boris Meissner, Warsaw Treaty Organizations-pp. 359 363; Wolfgang Niinch, European Defence Community, pp. 149-150; I.-A.
Shearer, South-East Asian Treaty Organization Organization, pp. 345 348; Nufeed Shihab, League Of Arab States, pp. 20-24; Nufeed Slihab,
Cooperation Council Of The Arab Gulf States, pp. 80-82; Christian
Rumpf, Central Treaty Organization,pp. 73-75; Joachim Wolf, Regional
Arrangements And The United Nations Charter, pp. 289-295; Norbert
Kibler, Arbitration Clause In Treaties,pp. 34-37; Emmanuel G. Bello,
Organization Of African Unity, pp. 270-276; Emmanuel G. Bello,
Regional Cooperation And Organization : African States, pp. 301-308;
Henn Juni Uibopun, Wars Of National Liberation, 14% 343-346.
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In Arabic:

Islamic Conference Organization (The General Secretariat), Charter
of The Organization Of The Islamic Conference; League Of Arab
States, Draft Amendment To The League Of Arab States Pact; The
League Of Arab States (The Secretariat General), Draft Amendment Of
The League Of Arab States Pact dated 12/5/1981; Muhammad Yusuf
Ulwan, International Documents (Arabic Translation), passim;
Muhammad Hafez Ghanem and A s isha Rateb, Al-Munazzamat Al-Iqlimiya
Ad-Dawliya Va Al-Nutaklasisa, passim; Muhammad Talaat Al-Ghunaimi,
Al-Zhunaimi Fi At-Tanzim Ad-Dawli, passim; Muhammad Al-Hussainy
Beesilly, Munazzamat Al-Wihda Al-Afriqiya Bin An-Bahiatain AnBazariya Wa At-Tatbiqiya, passim; A t isha Rateb, Al-Nunazzamat AdLawliya, passim; Jaber Ibrahim Ar-Rawl, Al-Munazzamat Ad-Dawliya,
passim; Abdul Aziz Sarlan, Al-Usul Al-A'ama Li Al-Munazzamat AdDawliya, passim; Muhammad Aziz Shukry, Al-Ablaf i res At-lakatulat 11
As-Siyasa Al-A l lamiya, passim; Wahid Raafat, Shuoun Al-Jami'a AlArabiya Ka Munazzama Icilimiya, pp. 1-55.
'' We shall use the expression "the League" to refer to the "Arab
League".
C."

This element was very strong among the Arab States especially
before the conclusion of the Peace Treaty between Egypt and Israel.
In a speech on May 29, 1941, Br. Anthony Eden, the Foreign Affairs
Secretary, expressed the views of his government as follows
"This country has a long- tradition of friendship with the Arabs, a
friendship that has been proved by deeds not words alone. We have
countless well-wishes among them, as they have many friends here.
Some days ago I said in the House of Commons that His Majesty's
government had great sympathy with Syrian aspirations for
independence. I should like to repeat that now. But I would go
further. The Arab World has made great studies since the settlement
reached at the end of the last war, and many Arab thinkers desire
for the Arab peoples a greater degree of unity than they now enjoy.
In reaching out towards this unity they hope for our support. No
such appeal from our friends should go unanswered. It seems to me
both natural and right that the cultural and economic ties-between
the Arab countries and the political ties, too, should, be
strengthened. His Majesty's government for their part will give
their full support to any scheme that commands general approvakg.

c -5 )

On February 24, 1943, Arr. Eden declared the sympathy of his
government with any movement which aimed at strengthening Arab
ties, while expressing the belief, however, that the first step in
such a direction should originate with the Arab themselves.

" 1 After three months only from Arr. Eden's speech of February, 1943,
the Egyptian government started the arrangements to invite for a
Conference to reach an agreement on the form of the Proposed Arab
Union.
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See J.C. Hurewitz, Unity And Disunity In The Middle East, Intermattonal Conciliation, NO. 481, p. 234; referred to in Saleh Jawed AlKazan', International Organization (in Arabic).

Ce,

The Blain features of the Protocol is the proposal to establish the
League, composed of the independent Arab States which desired to
join the new organization. According to the Protocol, the purpose
of the League would be to execute agreements reached by the Member
States; to organize periodical meetings to re-affirm their
relations and to co-ordinate their political programs, with a view
to effecting co-operation between them, so as to safeguard their
independence and sovereignty against any aggression; and to concern
itself with the general interests of the Arab countries. The League
would be governed by a Council to be known as the Council of the
League. Members of the League must not resort to force in the
settlement of disputes and must not pursue foreign policies harmful
to the policy of the League or to one of its Members. The Council
would mediate in any difference likely to bring about war between
one Member Country and another Member or non-Member Country. It is
clear, as stated in the Frotocol,that while the Preparatory
Committee recognizing the horrors of persecution undergone by Jews
in Europe, it also considers Palestine one of the most important
elements of the Arab countries and that the rights of the Arabs
could not be harmed without danger to peace and stability of the
Arab World.

(9)

(70)

The delegates of Saudi Arabia and Yaman declared that they had to
submit the Protocol to their governments for approval before
signature. It is to be noted also that the Palestine representative
"Musa Al-Aland" did not sign.
Yaman signed the Fact on May 5, 1945. Five states of the seven
signatories of the League's Fact attended the Conference of San
Francisco.

(71 ) The need to amend the Pact was emerged after the establishment of
the League and proved through its life. Apart from a minor amendment in 1958, to the effect of changing the date of the second regular session from October to September, the Fact has never been
amended. But, there were many attempts to amend the Fact,0e.last of
them was made after the Summit Conference held at Baghdad on 1979.
The recent Draft Amendment was prepared as a result of the League's
Council Resolution NO. 3843 adopted on June 26, 1979. The Ltaft.was
prepared by a group of Arab experts, and preceded with .an
explanatory introduction prepared by the General Secretariat of the
League. According to the introduction, the Pact has been,
factually, amended as a result of the establishment of the
Permanent Political Committee of the League on October 30, 1946;
and the conclusion of the Joint Defence And Economic Co-Operation
Treaty on April 17,1950. This Treaty establishes two organs, i.e.,
the Joint Defence Council and the Economic Council, which they are
considered by the Arab Jurists as two additional organs to the
League Pact. According to the said introduction, there were six
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attempts to amend the Pact before the recent Draft Amendment. The
first two attempts were Bade by Syria and Iraq, on 1951 and 1954
respectively, were aimed to replace the Arab League with another
federation form. In 1955, the Secretary-General of the League
prepared a Draft Amendment to the Pact.Another attempt made on 1959
by Morocco, was followed by another Draft Amendment prepared by an
ad hoc committee constituted to this end. The Fifth attempt was on
1969, it came as a result to an initiative of the Third Summit
Conference and the sixth attempt was in 1974, it also cane as a
result to an initiative of the Seventh Summit Conference. The
recent Draft Amendment, after being reviewed by a committee of the
Member States of the League, it consists of a Preamble and 45
Articles.
' 2 ')

In this regard, the Pact is considered a frustration of the

declared aspirations of some Arab rulers. Ring Abdul Aziz 1bn Saud
of Saudi Arabia declared at Riad on December 15,1943,"It is our
duty as Muslims to form a Union...an Arab Union will unite us. We
thank GOD that a new spirit has appeared among Muslims.
( 1." Al-Xu'tanar AL-Viand Al-Islamd (The Islamic World Conference)
The first meeting of this organization was held in Macca in 1926,
Egypt and Saudi Arabia participated in this meeting with other
Muslims from the Indian sub-continent. The Conference Committee
concerns with cultural, administrative, political, social, and
economic affairs.
" 4 4adwat Al-Nu i tamar Al-Islani(The Assembly Of The Islamic Conference)

The Assembly was constituted in a meeting held in Al-Quds
(Jerusalem) in 1953. The meetings of this Organization were
attended by the Arab and the non-Arab Muslims.

‘''' Al-Nu'tamar Al-Island Al-A'am (The General Islamic Conference)
It was constituted in 1955, the late Egyptian President Muhammad
Anwar As-Sadat was the first Secretary-General of this Organization. It grants scholarships to foreign Muslims to study in the
Egyptian universities; and establishes Islamic Centres in foreign
countries. A Conference of Muslim jurists was held in Egypt in 1966
under the patronage of this Organization.
CIE) habitat Al-11'1am Al-Islnai (The League Of The Islamic World)

This League was established according to a Resolution of the
Islamic Conference held in Aacca in 1962. Its objective Is.to
disseminate information about Al-Islam Muslims from non-Arab
States were represented in the League. It concerned itself with
some activities such as the establishment of an Islamic Bank,
Islamic Broadcasting Corporation and the issuing of a newspaper
to publish the news of the Islamic World.
Al -Itihad Al-Island Al-Viand (The World Islamic Federation)

It was established in Faris. The assistance of needy Muslims, and
the dissemination of information about the Islamic civilization are
among the objectives of this Federation.
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" 6" Al-Nunazzama Al-Islamiya Ad-Dawliya (The International Islamic
Organization)
It was established in the First meeting of the Afro-Asian Islamic
Organization which was held at Bandung ( Indonesia) in 1970.
( 7g ) We shall use the expression "the Conference", to refer to this
Organization.
"Pt"

On August 12, 1974, Twenty-Six States signed an agreement to
establish the "Islamic Development Bank".

(27) Article 8 of the Charter provides that
"The Organization Of The Islamic Conference is composed of the
States which have participated in the Conferences of the
Heads of State and Government held at Rabat; and the states
having participated in the Conferences of the Ministers of
Foreign Affairs, signed the present Charter. Every Islamic
State shall have the right to membership of the Islamic
Conference. Should it desire to adhere, it shall present an
application to this effect includes its desire to adopt the
present Charter, such application shall be filed with the General
Secretariat and submitted to the Conference of the Ministers of
Foreign Affairs at its first meeting following the presentation
of the application. The admission of such adherence will be
effected by a decision of the Conference made by a two thirds
majority of the Conference Members".
( 22 ' That is why we study it within the framework of regional organizations,although it cannot be considered as such in the strict
sense.
(23) We shall use the abbreviation "G.C.C." (Gulf Co-operation Council)
to refer to the Council.
24)

In their justifications of the establishment of the G.C.C., the six
Members stated that they have agreed to form it out of their
"awareness of their special ties and common characteristics and
the similarity of the regimes governing them on the basis of—the
Islamic faith";their "belief in the common destiny and aim uniting
their peoples"; their "desire to achieve co -ordination,integration
and co-operation" which they believed would serve "the sublime
objectives of the Arab nation"; and "a desire to continue efforts
in all vital fields concerning their peoples and to achieve their
aspirations for a better future and unity".

(25) As a reaction of the establishment of the G.C.C., Syria, Iraq and
the Palestine Liberation Organization protested that the alliance
between the Gulf States would split the Members of the Arab League
into blocs of "have" and "have not" states instead of promoting
unity against Israel.But in the final statement of the meeting held
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in Abu Dhabi, the Slx States expressed their commitment to the
Pact of the Arab League, the resolutions of Arab and Islamic
conferences, and the principles of non-alignment and the United
Nations Charter.
(—'6 In the preparatory meetings held in Abu Dhabi on Nay 23-24, 1981,
between the Foreign Ministers of the Six States, a difference had
emerged, in particular, between Oman and Kuwait, the former having
proposed, inter alia, that the strait of Hormuz, through which much
of the oil supply for the Western World was shipped, be defended in
conjunction with Western forces, whereas the latter strongly
opposed any defence arrangement with the West.
(27) We cannot ignore that the common perils surround the Gulf States
have participated in any progress reached in this regard.
(28)According to Article 2 of the Draft Amendment of the Pact, the
Principles of the League relating to the prohibition or the use of
force for the settlement of disputes and the Joint defence are as
follows
A. The Member States shall refrain, whether directly or indirectly,
from the threat and use of force against the territorial integrity
Or political independence of any Member State, or in any other
manner inconsistent with the objectives of the Pact. (paragraph 5)
B. The Member States shall settle their disputes by peaceful means,
and act to solve them within the framework of the League.
(paragraph 6)
C. The Member States shall not follow any contradicts the
Objectives and Principles of the League;or harmful to the Joint
Arab interest. Treaties and agreements which have been concluded
between any Member State shall not bind or restrict other Member
States. (paragraph 7) Although paragraph 7 of Article 2 of the
Draft Amendment has its roots in the Protocol of Alexandria
of 1944, we believe it was, intentionally, drafted to be as a
political argument by some Member States against their adverse
Member States. The introduction to this Draft Amendment reveals
that this paragraph is a direct result of the conclusion of the
Camp David Agreements and later of the Peace Treaty between Egypt
and Israel. We believe that the expression "Joint Arab interest" is
vague and raises many questions, what is the criterion of this
Joint interest ?; who is entitled, under the Pact, to consider
and give final decisions regarding this Joint interest ? and in
t,ase of difference of views between the Joint Arab interest and the
supreme national interest, which one of them shall prevail ? It
my, also, be added that Article 2 paragraph 7 is contradictory
to paragraph 2 of the some Article which establishes the Principle
of sovereign equality between the Member States. Moreover, since
all the League Members are, simultaneously, Members of the United
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Nations, paragraph 7 of Article 2 of the Draft Amendment to the
League Pact is contradictory to Article 2 paragraph 1 of the United
Nations Charter which provides for the Principle of sovereign
equality between the Member States of the United Nations, thus
every Member State is under the obligation not to intervene in the
domestic affairs of another Member State, and therefore Article
2 paragraph 7 of the Draft Amendment of the League Pact cannot be
accepted because it is in conflict with the obligations of the Arab
States under the United Nations Charter, the latter obligations
shall prevail in accordance with Article 103 of the Charter. The
last part of paragraph 7 of Article 2 of the Draft Amendment is
self-evident that it was drafted to oppose the Peace Treaty between
Egypt and Israel.
( 2'

Article 5.

(")

A Draft of an "Arab Court Of Justice" was prepared in 1951,
similar to the Statute of the International Court of Justice.
The proposed Arab Court was entrusted with the power to adjudicate
disputes between states;and issue legal opinion. No action has been
taken in this regard, but the subject-natter was raised in 1981 in
the occasion of the Draft Amendment to the Pact.

Article 5 provides that
"The recourse to force for the settlement of disputes between two
or more Member states shall not be allowed. Should these arise
among them a dispute that does not involve the independence of a
state, its sovereignty, or its territorial integrity, and should
the two contending parties apply to the Council for the settlement
of this dispute, the decision of the Council shall then be
effective and obligatory. In this case, the states among whom the
dispute has arisen shall not participate in the deliberations and
decisions of the Council. The Council shall mediate in a dispute
which may lead to war between two Member States or between a
Member State and another state in order to conciliate them. The
decisions relating to arbitration and mediation shall be taken by a
majority vote".

"') The Council intervened in the dispute concerning the withdrawal of
French forces from Syria and Lebanon in 1945. However, it is
unrealistic to expect a third state accepts the mediation of the
Council in its dispute with a Member State of the League, especially
if we note that the Member States themselves have no great trust to
seek settlement of their disputes through the Council.
Some writers believe that it is not justified to exclude political
disputes from settlement by arbitration, because arbitration, under
the Pact, is not obligatory.
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( 34 ) In practice, the Conference has tried to solve the Iran-Iraq
conflict by peaceful means.
1. The Conference of Foreign Rinisters decided in New York on
September 26, 1980, to charge President Zia Ul -Bag of Pakistan in
leading a Good Offices Committee to both Iran and Iraq. The Conference Of Kings And Heads Of State And Government held a meeting in
Tell' (Saudi Arabia), boycotted by Iran, on January 25-29, 1981.
They decided to enlarge the Good Offices Committee, and also to set
up an Islamic Force to implement a cease-fire if necessary. The
Committee proposal, published on March 5, 1981, suggested that a
truce should be observed from March 5 to 12, during which period
Iraq would withdraw its troops (these operations to be, if necessary, supervised by a non-Arab Islamic Peacekeeping Force of the
Conference); that both sides should agree on freedom of navigation
in the Shatt Al-Arab", while a Special Committee should be set up
to decide on the long-term future of the waterway .; and that both
sides should agree to non-interference in each other's affairs. The
several attempts to find a settlement reached to a complete failure. The Conference of the Alnisters of Foreign Affairs met in
Baghdad on June 1-5, 1981, issued an appeal to both Iraq and Iran
to "end bloodshed and endeavor to reach a Just, peaceful and honourable solution" of their Conflict. After June 1981 no further
attempts was made until larch 1982.
2. On larch 5, 1982, a negotiating team led by President Sekou
Toure of Guinea, visited Iraq and then Iran; but the mission had
failed in its efforts. Imam Khomeiny of Iran declared on larch 9,
1982, that "peace with the criminals is a crime against Al-Islam".
3. A number of missions arranged by the Conference and the nonalignment movement likewise failed to bring both sides together in
negotiation.
4. A new Rediation Committee headed by Sir Eawda Jawara, President
of Gambia, net in July 18-19, 1985, to discuss the Iran-Iraq war.

5. The Conference Of Kings And Reads Of State And Government 'met in
Kuwait g a early 1987 did not accomplish an important development to
solve this Conflict.
<

Article 51 of the United Rations Charter, the Draft Amendment
to the Pact did not use the term "individual and collective selfdefence", but it used the terns "the right of legitimate defence",
(Articles 28 and 30 paragraph 2); and "measures of joint defence"
(Article 30 paragraph 2).
The system of self-defence, under the Draft, may be summarized in
the following points
1. According to Article 1 paragraph 1(B), the Objectives of the
League comprise, inter alia, the guarantee of the national Arab
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security and considering an aggression on any Arab state an as
aggression against all of them. This Objective is confirmed by
Article 30 paragraph 1. According to Article 30 paragraph 2, the
right to legitimate defence shall not be prejudiced even if the
aggressor is one of the League Members.
O. The Summit Conference is competent with the following
A. To resolve the strategy of the Joint Arab work in all its
fields; take decisions and measures sufficient to push this
work forward, and guarantee the national security of the Arab
nation. The Prime Ministers being delegated by the Summit
Conference, shall co-ordinate, in private meetings, between
different aspects of this strategy in the political, economic
and social fields. (Article 7 paragraph 2 "A")
B. To adopt the Joint defence policy in the Arab world and its
security, and guarantee its requirements. (Article 7 paragraph 2 "C")
C. To consider any international situation relates to the Arab
peace and security. (Article 7 paragraph 2 "F")
3. It is to be noted that the Ministers of Defence shall Join to
the Council of Ministers during the discussion of defensive
matters. As regards Joint defence, the Council is competent with
the institution of polices and plans; (Article 10 paragraph B "1,
2,6,7") the constitution of organs; (Article 10 paragraph B "3,8")
and the application of sanctions. (Article 9 paragraphs 5,6; and
Article 10 paragraph B "5")
' 6 ' This Treaty was signed by Jordan on February 16, 1952, the Jordanian
Government having originally refused its adherence to it at the
time of its drafting.
("' The Syrian Professor Muhammad Aziz Shukry called this Treaty the
"Arab Alliance".
Article 6 provides that
"In case of aggression or threat of aggression by a state against a Member State, the attacked or threatened with attack may request an
immediate meeting of the Council.
The Council shall determine the necessary measure to repel this
aggression. Its decision shall be taken unanimously. If the
aggression is committed by a Member State, the vote of that State
will not be counted in determining unanimity.
If the aggression is committed in such a way as to render the
government of the State attacked unable to communicate with the
Council, the representative of that State in the Council may
request the Council to convene for the purpose set forth in the
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preceding paragraph. If the representative is unable to communicate
with the Council, it shall be the right of any Member State to
request a meeting of the Council".
(-43 Tor this specific reason Ruth Lawson considers the adequacy of this
Treaty for defence of the area is doubtful.

( 40 ' In his analysis of the recent situation of the Arab States,
Professor Muhammad Aziz Slukry emphasizes that the scientific
understanding of essential political conceptions,by all Arab States
with no exception, is still incomplete or at least unclear. In his
opinion, it is not untrue that the Arab States, in general, did not
elevate to the level of their national responsibilities. In spite
of the setback and earthquakes, they still adopt the policy of
reactions not actions. He adds, unless these states coped with world
incidents, the Arab security shall continue to remain in the noneligible hands, such matter is deemed the extreme frustration for
the whole Arab nation. Professor Sbukry calls the Arabs to ally
with themselves first; thereafter to ally with those, whom they have
with them well-considered interests; otherwise it will be said in
the future, there, in this spot, a stupid people lived someday, they
were crushed by intelligent peoples, therefore, the latter alone
deserved their existence.
See Muhammad Aziz Shukry, Alliances And Blocs In World Politics (In
Arabic), Kuwait, July 1978, pp. 231-235.
(4 " The Charter of the Organization Of The Islamic Conference does not
include any obligation relating to Joint self-defence.
(42'In an extraordinary Session, the Council of the Ministers of Foreign
Affairs took place on January 9, 1984, convened to discuss the
implication of the December 1983 bomb attacks in Kuwait,the Council
expressed its support for Kuwait, and undertook to place all
available resources at the latter's disposal, so as to be able to
to "confront the conspiracy collectively'.
The important confirmation of the exact meaning of the evolution
happened in the G.C.C. in this regard, cane from Kuwait's Deputy
Prime Minister who declared in September, 1985, that an act of
aggression against any G.C.C. State would be considered an attack
on them all.
(43'In a meeting of Foreign and Defence Ministers held in Abha (Saudi
Arabia) on September 18-19, 1984, the Ministers emphasized the
importance of adopting a policy of self-reliance in defence
natters. After its Fifth Session held in Kuwait on November 27-29,
1984, the Supreme Council expressed the need to translate the
principle of self-reliance into a tangible fact.

( 4" In this meeting, a proposal to establish a Gulf Multinational Force
was approved by Oman and Saudi Arabia.
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C4" The code-name of these exercises was "Peninsula Shield II".
C4" The Chief of Staff of the United Arab Emirates announced on October
30, 1984, that plans had been drawn up for the centralization of
the G.C.C. military colleges and training institutes.
C47) This Force became commonly known a "Peninsula Shield II".
c4e1 We shall use the abbreviation SEATO to refer to this Organization.
(49.) and Pakistan later ceased to be Active Members of the SEATO.
cs" We shall use the abbreviation CEffT0 to refer to this Organization.
Article 4.
( $2 ) See in particular the thesis of Dr. Muhammad Al -Hussainy
on the Organization Of African Unity (in Arabic).
CS31 In 1960, 13 French territories in Africa achieved their political
independence.
. S•4 ') Egypt,

Ethiopia, Liberia, Morocco, Sudan and Tunisia participated
in this Conference.

CS" The Conference was preceded by a preparatory meeting of the
Council of Ministers from Nay 15 to 23, 1963.
‘ S" 32 African States signed the Charter.
CS71 We shall use the abbreviation OAU to refer to this Organization.
( $e" Although not explicitly specified, membership of the OAU nay be
denied any independent state in Africa ruled by a white minority
government.
( s9 ' According to Article 7 paragraph 4 of the Charter, "The Commission
Of Mediation, Conciliation And Arbitration" is one of the principal
institutions of the OAU.
. •
c6" The OAU Charter does not comprise obligations relating to joint
self-defence between the Member States.
‘ s7) The understanding of the United States attached to the Treaty
declares that the references to the aggression and armed attack in
Article 4 shall be understood by the United States as applying
only to Communist aggression, but in cases of other aggression or
armed attack it will consult with the other parties as provided for
in Article 4 paragraph 2.
C62) We shall use the abbreviation WEU to refer to this Organization.
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(6-41 On September 17, 1946, Sir Winston Churchill proposed as a solution
for Europe's post-war problems : "to recreate the European family,
or as much of it as we can, and to provide it with a structure
under which it can dwell in peace, in safety and in freedom.
We must build a kind of United States of Europe".
(64) The Protocols entered into force on Ray 6, 1955.
(651 The Council usually meets in London, and the Secretariat, which
submits services to all organs except the Assembly, is located
there. The Agency For The Control Of Armaments And The Standing
Armaments Committee, together with their respective staffs are
located in Paris, as is the Secretariat of the Assembly, which
ordinarily meets in Strasbourg.
(6 We shall use the abbreviation NATO to refer to this Organization.
(62" Resolution No. 239, 80ia Congress,

2nd Session.

( 6e1 The States participated in these negotiations were States Parties
to the Brussels Treaty, the United States and Canada. Norway,
Denmark, Portugal, Italy and Iceland accepted the invitation to
take part in the At/antic Alliance; Sweden and Ireland declined.
' 6 ') On March 10/11, 1966, France unilaterally announced in messages to
the other Member States in the Organization that, although she
remained bound by the North Atlantic Treaty, she Intended to
withdraw from the integrated commands within NATO and would
require the relocation of the Organization's headquarters and
installations outside the French territory.
(70) Iceland does not participate in the Organization's integrated
military structure.
( 7 " The existence of Canada and the United States, and Turkey to some
extent as Members of NATO may be diminished the European character
of this Organization.
(7'21 London Protocol Of Accession, was signed on October 26, 1951, and
entered into force on February 18, 1952. It is to be noted that
this accession expands the geographical scope of the Treaty to the
Mediterranean sea, such natter diminishes the "North At/antic"
character of the Treaty.
(") Paris Protocol Of Accession, was signed on October 23, 1954 and
entered into force on May 5, 1955.
(74) Brussels Protocol Of Accession, was signed on December 10/11, 1981
and entered into force on Nay 30, 1982.
(76) Some writers, such as Sir W. Eric Beckett, are of the opinion that
the North Atlantic Treaty is not a regional arrangement, referred
to in Kelsen's article "Is the North Atlantic Treaty A Regional
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Arrangement,'.
In December 1957, the Council met at the level of Reads Of
Government.
" 71

Some writers distinguish between "Socialist States" and "States
Raving Socialist Orientation". The charachteristic elements of a
Socialist State are the recognition of the Marxist-Leninist
ideology, the supremacy of the Communist Party and a system of
economic planning which is based on the pre-eminence of state
property.Socialist States manifesting such characteristics exist in
Europe, Asia, and America. In terms of development they are partly
idustrialized and partly developing states. The "States Raving A
Socialist Orientation" are all developing countries in Asia,
Africa and Latin America.

( 78 ' This restricted community does not include Soviet-occupied
Afghanistan, or Vietnam-occupied Kampuchea.
" 9)

According to some writers these bilateral treaties served to
blaster defence against external attack-, thus, guaranteeing the
security of the Contracting Parties. They are, therefore, best
characterized as security treaties. Stalin's aim with these
treaties was to secure the predominance of the Soviet Dnion in the
eastern part of Central Europe and in Southern-Eastern Europe.

(80) According to some writes,friendship,co-operation and assistance are
invoked by the Soviet Union and her narrower circle of followers

in the name of the bilateral and Warsaw pacts as constitutive
elements of "Socialist Internationalism" and are seen as principles
of a "Socialist International Lae. The greatest emphasis is placed
on mutual assistance which is expressed in the principle of
fraternal or comradely help. In descending order of importance
"assistance" is followed by "co-operation" and "friendship".
(91) Under a Law passed on September 13, 1968, Albania withdrew from the
Pact in protest against the armed intervention by the Soviet Union
and other Member States of the Pact in Czechoslovakia in August
1968, in which Romania did not take part.
(82) Article 9 of the Pact provides that :

"The present Treaty shall be open for accession by other states,
irrespective of their social and political structure, which express
their readiness, by participating in the present Treaty, to help
in combining the efforts of the peace-loving states to ensure the
peace and security of the peoples. Such accession shall cone into
effect with the consent of the States Parties to the Treaty after
the instruments of accession have been deposited with the
Government of the Palish People's Republic". It is clear that this
Article is of theoretical value only.
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ce'" The Preamble to the Warsaw Pact provides that
"Taking into consideration...the situation that has happened about
in Europe as a result of the ratification of the Paris Agreements,
which provide for the constitution of a new military group in the
form of a "West European Union", with the participation of a
demilitarized West Germany and its inclusion in the North Atlantic
bloc, thereby increasing the danger of a new war and creating
a threat to the national security of peace loving states".
(94) Article 1 of the Protocol provides that
"The Treaty Of Friendship, Co-Operation And Mutual Assistance signed
in Warsaw on Nay 14, 1955, remains in force during the next 20
years. For those Contracting Parties which have not conveyed to the
Government of the Polish People's Republic during the period of one
year prior the expiration of this notification of their denunciation of the Treaty,it will remain in force for a further 10 years".
( es The Statute of the Council Of Europe was signed at London on Nay 5,
1949, and cane into force on August 13, 1949.
c' es 'ile shall use the expression the "European Convention" to refer
to it.
( 87 ) The European Convention has been ratified by Twelve Member States,
Six of whom did not accept Chapter III on compulsory arbitration,
and one of whom (Italy) inserted a reservation excluding both
conciliation and arbitration. At a later stage in two treaties
signed on larch 29, 1974, between Italy and Austria, Italy accepted
arbitration clauses referring to Chapter III of the European

Convention.
(99) The provisions of Judicial settlement have been invoked as a basis
for the Jurisdiction of the International Court of Justice in the
Forth Sea continental Shelf case (1969).
(89) West Berlin is implicitly included by referring to the Parties'
occupation forces in Europe. Express guarantees of the:security
of West Berlin were given in the London Conference held on October
3, 1954.
(9° ) Thirty degrees latitude north.
(9 " The Second International Conference Of American States, held on
1902 at Nexico City, adopted a Treaty On Compulsory Arbitration
and a Protocol Of Adherence To The Hague Conventions of 1899. On
subsequent occasions the Inter-American system approved recommendations and resolutions on the matter of peaceful settlement.
It is surprising that despite the traditional interest in Judicial
settlement, the only permanent international tribunal to have been
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established in this hemisphere is the Central American Court of
Justice which existed from 1907 until 1918, although from time to
time proposals are made for creation of an Inter-American Court of
Justice. The establishment of the Central American Court was in
part attributable to the fact that five Central American Republics,
Costa Rica, El Salvador, Guatemala, Honduras and Nicaragua, had
attempted, on numerous occasions in their modern history, to form a
Confederation. The Convention established this Court was ratified
in 1908, at which time the court came into existence. The Court,
which was composed of five Judges one from each republic, had its
seat in Costa Rica,first in Cartago and later in San Jose.According
to the Convention established the Court, its Jurisdiction was
extremely broad and allowed States, individuals and domestic
institutions to appear as parties. The Court had, in addition, a
compromissory Jurisdiction over disputes between one Central
American State and a third State or individuals. Also, the Court
was competent to determine its own Jurisdiction. As far as the
applicable law was concerned, on questions of fact the Court was to
be governed by its free Judgment; and on points of law by the
principle of international law.Only ten cases came before the Couri
during its existence, five of them involved individuals though not
one of these was successful. According to some writers, the life of
this court mark an important step in the development of the international Judicial settlement of disputes. The Court was the first
permanent international tribunal, predating the Permanent Court of
International Justice by some 14 years, and it afforded individuals
the possibility of bringing actions directly against foreign
States.
A Conference On Conciliation And Arbitration was held in
Washington the following relevant instruments were signed on
January 5,1929 : the General Convention Of Inter-American Conciliation, the General Treaty Of Inter-American Arbitration and the
Protocol Of Progressive Arbitration.
In addition, the Anti-War Treaty Of Non-Aggression And Conciliation,
signed at Rio Le Janeiro on October 10,1933, and still in force for
a number of Latin American and European States and the United
states condemns war of aggression, provides for the peaceful
settlement of all disputes and controversies, and establishes an
. elaborate mechanical of conciliation for this purpose.
C92 ' We shall use the abbreviation OAS to refer to this Organization.
(9a/ We
(94/

shall use the expression "the Rio Pact" to refer to it.

According to Article 8 of the Pact, these measures are, recall of
Chiefs of diplomatic missions; breaking of diplomatic relations;
breaking of consular relations; partial or complete interruption
of economic relations or of rail, sea, air, postal, telephonic
and radiotelephonic or radiotelegraphic communications.
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(9S) Article 6 of the Fact requires the Organ Of Consultations to
meet at once to agree on measures to assist the victims of
agression, or if appropriate, measures for the common defence
and naintenance of peace and security of the continent.
(961 We shall refer to the Charter as amended by the Protocol.
( q7 ) Relation of collaboration have been maintained between the OAS
and non-Member States, whether American or not, through the
participation of observer from the said states in meetings of
Organs of the regional Organization. These relations were
strengthened when the status of the "permanent observer" was
created in 1971 by the General Assembly. The following states
have accredited permanent observers, Austria, Belgium, Canada
Egypt, the Federal Republic of Germany, France, Greece, Guyana,
Israel, Italy, Japan, the Holy See, Morocco, the Netherlands,
Portugal, Saudi Arabia, Spain and Switzerland.
(98) They are Argentina, Bolivia, Brazil, Chile, Colombia, Costa
Rica, Cuba, Dominican Republic, Ecuador, Al Salvador, Guatemala,
Haiti, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru,
Uruguay and Venezuela.
)

The United States Senate approved on August 28, 1950, the
instrument of ratification subject to the following reservation:
"That the Senate gives its advice and consent to ratification
of the Charter with the reservation that' none of its
provisions shall be considered as enlarging the powers of the
Federal Government of the United States or limiting the powers
of the several states of the Federal Union with respect to
any matters recognized under the Constitution as being within
the reserved powers of several states".

" CU"

At Punta del Este, the Foreign Ministers unanimously
condemned Cuba's Marxism-Leninism as incompatible with the
objectives of the Inter-American system, and agreed by twothirds majority to exclude Cuba from participation in the InterAmerican system.

( 7 ° 7 ) According to Article 58 of the OAS Charter, there is a
Preparatory Committee of the General Assembly.
According to Article 64, an Advisory Defence Committee shall
be established to advise the Organ of Consultation.
"°3 )
The OAS Charter provides for three Councils, the Permanent
Council (Article 78), the Inter-American Economic And Social
Council (Article 93) and the Inter-American Council For Education, Science And Culture, (Article 99). It is to be noted that
according to Article 81, the Permanent Council shall serve provisionally as the Organ Of Consultation when the circumstances
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contemplated in Article 63 of this Charter arise Can armed
attack within the territory of an American State or within the
region of security delimited by treaties in force).
" 04 ) According to Article 113, the General Secretariat is the
Central and Permanent Organ of the Organization.
<'°

1 provides that
"The High Contracting Parties formally condemn war and undertake
in their international relations not to resort to the threat or
the use of force in any manner inconsistent with the provisions
of the Charter of the United Nations or of this Treaty".

" (1E) The Preamble of the Bogota Pact states that the governments
represented at the Ninth International Conference Of American
American States resolved to conclude the Treaty in fulfilment
of Article 23 of the OAS Charter (Article 26 of the Charter
as amended by the Protocol of Buenos Aires of 1967):
(7 ° 7" Article 58 of the amended OAS Charter provides that
this Treaty cones into effect through the successive
"As
ratifications of the High Contracting Parties, the following
' treaties, conventions and protocols shall cease to be in force
in respect of such parties
- Treaty To Avoid Or Prevent Conflicts Between The American
States of Nay 3, 1923;
- General Convention Of Inter-American Conciliation of January
5, 1929;
- General Treaty Of Inter-American Arbitration and Additional
Protocol Of Progressive Arbitration of January 5, 1929;
- Additional Protocol To The General Convention Of InterAmerican Conciliation of December 26, 1933;
- Anti-War Treaty Of Non-Aggression And Conciliation .of
October 10, 1933;
- Convention To Co-ordinate, Extend And Assure The Fulfilment Of .
The Existing Treaties between the American States of December
23, 1936;
- Inter-American Treaty On Good Offices And Mediation of
December 23, 1936;
- Treaty On The Prevention Of Controversies of December
23, 1936.
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cic'e./ The agreement between two or more States with a view to

submitting an existing dispute to the jurisdiction of an
arbitrator, and arbitral tribunal or an international court, is
called Compromds. Compromis, according to some writers, exists
in two forms

First: The

"Ad Hoc Compromds" (or "Compromis proper" or "Special
agreement", which term is also used for an implementing
Compromds),on the basis of which the parties submit a particular
dispute which has arisen between them to an ad hoc or institutionalized arbitral tribunal or to an international court.

bbcond: The "General", "Abstract" or "Anticipated" Compromds,

according to which states submit all or definite classes of disputes which may arise between them to an arbitral institution,
a court or to an ad hoc arbitral body by concluding a general
arbitration treaty or by including an arbitration, clause in a
treaty. In case of the basic arbitration agreement, a further
Comproads is needed to implement this agreement. This Compromds
is known as an "Implementing Compromds", a "Special Agreement"
or a "Protocol of Submission".
(1 °'" Articles g and 10.
(77471 Articles 11 to 14.
"

77) Articles 15 to 30.

< 17 -2 ' Articles 31 to 37.
" 737 Articles 38 to 49.
(114" Article 5 provides that

"The aforesaid procedures, may not be applied to natters which,
by their nature, are within the domestic jurisdiction of the
State. If the Parties are not in agreement as to whether the
controversy concerns a natter of domestic jurisdiction, this
preliminary question shall be submitted to decision by . the
International Court of Justice, at the request of the Parties".
c"

s ) Article 6 provides that
"The aforesaid procedures, furthermore, may not be applied to
matters already settled by agreement between the Parties, or by
arbitral award or by decision of an international court, or
which are governed by agreements or treaties in force on the
date of the conclusion of the present Treaty".

( 116 ) Article 7 provides that
"The High Contracting Parties bind themselves not to make
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diplomatic representations in order to protect their nationals,
or to refer a controversy to a court of international jurisdiction for that purpose, when the said nationals have had
available means to place their case before competent domestic
courts of the respective State".
Article 3 provides that :
"The order of the pacific procedures established in the present
Treaty does not signify that the Parties may not have rcourse
to the procedure which they consider most appropriate in each
case, or that they should use all these procedures, or that any
of them have preference over others except as expressly
provided".
Me) Article 4 provides that
"Once any pacific procedures has been initiated, whether by
agreement between the Parties or in fulfilment of the present
Treaty or a previous Pact, no other procedures may be commenced
until that procedure is concluded".
( " 93 The Act of Chapultepec consists of a Preamble and three parts,
Part I, a Declaration; Part II, a Recommendation and Part III
provides that "The above Declaration and Recommendation constitute a regional arrangement for dealing with such natters
relating to the maintenance of international peace and security
as are appropriate for regional action in this Remdsphere. The
said arrangement, and the pertinent activities and procedures,
shall be consistent with the purposes and principles of the
general international organization [The United Rations] when
established".
The Preamble of the Act provides that the American States have
been incorporating in their international law, since 1890, by
means of conventions, resolutions and declarations certain
Principles which include, inter alia, the following Principle

(f) The declaration that any attempt on the part of non-.
American State against the integrity or inviolability of the
territory, the sovereignty or the political independence of
an American State shall be considered as an act of aggression
against all the American States (Declaration XV of the Second
Meeting of the Ministers of Foreign Affairs, Habana, 1940).
( 1 -2c" Article 9 of the Pact considers as aggression all acts the
Organ of Consultation may characterize as such, including
but not limited to :
"a. Unprovoked armed attack by a state against the territory,
the people, or the land, sea or air forces of another state;
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Invasion, by the armed forces of a state, of the territory
of an American State, through the trespassing of boundaries
demarcated in accordance with a treaty, Judicial decision,
or arbitral award, or, in the absence of frontiers thus
demarcated, invasion affected a region which is under
the effective Jurisdiction of another State".
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In the inter-relations of recent Muslim states, there is no Court
of Justice to settle the legal disputes among them whether under the
League Of Arab States, or under the Organization Of The Islamic
Conference. However, different attempts have been made to establish
such Court of Justice under these two organizations.
We shall study the Draft Statutes of the Courts of Justice prepared
within the framework of these two organizations as follows

First: Towards an Arab Court of Justice.
Second: Towards an Islamic Court of Justice.
Towards An Arab Court Of Justice
1. Contrary to the United Nations Charter, the Pact of the League
Of Arab States concluded on March 22, 1945, does not provide for the
establishment of an Arab Court of Justice as one of :the main Organs of
the League; or even as one of its affiliated organizations. However,
the authors of the League Pact conceived the establishment of this court
when they drafted Article 19, which enables the amendment of the Pact
for different reasons, including, inter alia, the establishment of such
Court.
2. The Arab States felt the need for the existence of an Arab court
of Justice to settle the legal conflicts which may arise among them and
to complete the Arab regional organization in every aspect. Thus,
attempts to establish such court started at the beginning of the
fifties.
. By virtue of the League Council Resolution 316/12 of April 13, 1950;..
a Committee Of Legal Experts prepared a part of a Draft Statute for the
Arab Court of Justice, which was later completed by the legal
department of the League. This Draft did not rally the approval of all'
Arab States.
3. In the mid-sixties, the General Secretariat of the League
requested the views of the Arab States on a new Draft. The request
concentrated on the following three matters
A. The jurisdiction of the Court: obligatory or discretionary.
B. The quality of the Court : of judicial functions, or of judicial
and advisory functions together.
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C. The execution of the Court's judgements : which of the League's
organs will be entrusted with this duty, and how ?
Within the period between October 19 and May 25, 1964, the General
Secretariat of the League received replies to its questionnaire from Ten
Arab States, which reflected different attitudes as indicated in the
report of the Permanent Legal Committee on June 13, 1964.'2'
4. In the light of the replies recived from the Arab States, the
Permanent Legal Committee prepared a Draft Statute of an Arab Court of
Justice based on the 1950 Draft, and the opinions of the Arab States.
The 1964 Draft prepared by the Permanent Legal Committee consists of
66 Articles divided into five parts, constitution of the Court,
jurisdiction of the Court; procedures before the Court; advisory
opinions; and general rules. But, this Draft had no chance to come into
effect.
5. Due to various demands to reconsider the Pact of the Arab League;'
different Drafts, whether official or individual, were prepared,
individual Drafts were prepared at official request. One of the
outstanding individual Drafts was that prepared by Professor Hamed
Sultan which included provisions similar to Articles 92-96 of the United
Nations Charter. This Draft Statute was considered as an integral part
of the Draft League Pact suggested by Professor Sultan. "
In Professor Sultan's Draft Statute, the jurisdiction of the Court
was discretionary, and the execution of its decisidns was entrusted to
the League Council.
Professor Sultan's Draft was studied by the Committee Of Experts
constituted to study the amendment of the League Pact. The report of
this Committee suggested the establishment of an Arab Court of Justice
with obligatory jurisdiction.
The Arab League also entrusted Professor Mufeed Shihab with the duty
of preparing a new Draft Statute for such Court. The Draft Statute
prepared by Professor Shihab, which was submitted to the League on
December 10, 1973, comprises 38 Articles not divided into parts or
chapters. The Legal Department of the Arab League studied this Draft in
February 1975, and in general it may be said that it was similar in its
main trends to the 1950 and 1964 Drafts.
6. After the transfer of the headquarters of the Arab League from
Cairo (Egypt) to Tunis (Tunisia), the League Council adopted the
Resolution On Methods Of Work In The League And The Amendment Of The
League Pact.
Pursuant to this Resolution, the Secretary General of the Arab
League convened a meeting composed of a large number of Arab experts
later known as the "Committee Of Developing The League And Amendment
Of Its Pact". This Committee Of Experts and its sub-committees held
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a series of meetings from 3 to 12 November, 1979. AT these meetings,
the experts agreed to the establishment of an Arab Court of Justice to
be considered as one of the main organs of the League, its Statute to be
an integral of the Pact, and its jurisdiction to be obligatory for the
States who accepted. The Draft amendment of the League Pact, which
comprised five Articles, settled the three aforementioned matters, the
jurisdiction of the court, quality of the court, and method of execution
of its judgments.
The details were left to the Draft Statute of the
Court.
The Draft Statute Of The Arab Court Of Justice
The Draft Statute was prepared by the General Secretariat of the
Arab League, and like all other Drafts, was inspired by the Statute of
the International Court of Justice. This Draft comprises 50 Articles
divided into five Chapters.
Chapter
Chapter
Chapter
Chapter
Chapter

One: Organization of the Court (Articles 2-16).
Two: Judicial competence of the Court (Articles 17-21).
Three: Procedures (Articles 22-45).
Four: Advisory Opinions (Articles 46-49).
Five: Amendment of the Statute (Article 50).

We shall refer to the main rules of the Draft Statute in the
following points
1. General.
2. The Constitution of the Court.
3. The Functions of the Court.
General
A. Article 1 determines the status of the Court in the League
system, it provides that
"The Arab Court of Justice established by the Pact, the principal
judicial organ of the League of Arab States, shall be constituted and
function in accordance with the provisions of the present Statute".
B. The Draft Statute does not determine the Seat of the Court, this
matter is left to the Supreme Council for determination in accordance
with Article 10.
C. According to Article 23, the official language of the Court shall
be the Arabic language.
D. As regards the amendments of the Statute, Article 50 of the Draft
provides that
"1. Amendments of the present Statute shall be effected by the same
procedure as is provided for amendments in the League Pact.
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2. The Court shall have the power to propose such amendments of the
present Statute as it may deem necessary, through written communications
to the Secretary General of the League, for consideration in conformity
with the previous paragraph".

2. The Constitution Of The Court
A. lane Judges shall compose the body of the Court in accordance
with the conditions of Article 2 of the Draft which provides that

"1. The Court shall be composed of nine independent Judges elected from
among citizens of the Member States, of high moral character who possess
the qualifications required in their respective countries for appointment to the highest Judicial offices, or are persons of recognized
competence in international law, regardless of their nationality.
2. No two of the Members of
State. A candidate who for the
as a national of more than one
the one in which he ordinarily

the Court may be nationals
purposes of membership, could
State shall be deemed to be a
exercises civil and political

of the same
be regarded
national of rights".

B. According to Article 3 paragraph 1 of the Draft Statute, the
Judges of the Court shall be elected by ballot from a list of persons
nominated by the Member States.
C. As provided in Article 3 paragraph 5, in the event of more than
one national of the same State obtaining the necessary majority of
votes, the eldest of them shall be considered elected".
D. According to Article 4 paragraph 1 , the judges shall be elected
for six years renewable for one time, provided however, that the term of
office of three Judges shall expire at the end of two years and the term
of office of other Judges shall expire at the end of four years.
The Judges whose term of office are to expire at the end of two and
four years shall be chosen by drawing lots effected by the Secretary
General of the League.
E. The Court shall elect its President and Vice-President and a
. Registrar, Article 9 paragraph 1 and 2 provides that
"1. The Court shall elect its President and Vice-President for two years
renewable once.
2. The Court shall appoint its Registrar and an appropriate number of
officials".
F. The judges shall, according to Article 8, before taking up their
duties, take the following oath before the Court in open
"I swear by ALLAH the Almighty to exercise the duties of my Job truly
and honestly, impartially and conscientiously".
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G. Article 12 of the Draft Statute provides that
"1. The quorum must be attained at all sittings.
2. Subject to the condition that the number of judges, sitting does not
drop below seven, the Rules of the Court") may provide for allowing
one or more judges, according to
circumstances and in rotation , to be dispensed from sitting.
3. All questions shall be decided by simple majority of the judges".
H. As provided in Article 13, judges of the nationality of each of
the Parties shall not have the right to sit in the case before the
Court.
I. Article 6 of the Draft Statute includes some obligations relevant
to the judges, it provides that
N i. No judge may
a. exercise any political or administrative function, public or
private.
' b. engage in any occupation of professional nature.
c. act as agent, counsel or advocate in any case.
d. participate in the decision of any case in which he has previously taken part as agent,counsel or advocate for one of the Parties
or as a member of a national or international court,or of a commission of enquiry, or in any other capacity.
2. Any doubt about the previous paragraph of this Article shall be
settled by the judgment of the Court".
J. The Court and the judges enjoy privileges and immunities
according to the Draft Statute. Article 7 paragraphs 1 and 2 provides
that
"1. The judges shall enjoy, in territories of the Member States; diplomatic privileges and immunities.
2. The Court shall enjoy in the territories of its Member States, strai
privileges and immunities as are necessary for the fulfilment of it4
purposes and carrying out its functions. Its officials, experts,
witnesses, and representatives of the Contesting States before the Court
shall similarly enjoy such privileges and immunities as are necessary
for the independent and free exercise of their functions".

3.

The Functions Of The Court
According to the Draft Statute, the Court has two main functions,
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judicial and advisory as follows

A- The Judicial Function Of The Court
1. Similar to the Statute of the International Court of Justice,
only States, according to Article 17 of the Draft Statute, may be
Parties to the Statute of the projected Court. The Court shall,
according to Article 18 of the Draft Statute, be open to the States
Parties to the present Statute, if they accept its jurisdiction.
2. The jurisdiction of the Court is comprised in Articles 20 and 21
of the Draft Statute, Article 20 provides that
"1. The jurisdiction of the Court comprises all legal disputes among
the Parties concerning, in particular, the following matters
a. the interpretation of a treaty;
b. any question of international law;
c. the existence of any fact which, if established, would constitute
a breach of an international obligation;
d. the nature or extent of the separation to be made for the breach
of an international obligation.
2. In the event of a dispute as to whether the Court has jurisdiction,
the matter shall be settled by the judgment of the Court".
Article 21 deals with the declarations of the States Parties
relating to the jurisdiction of the Court, it provides that
"1. The jurisdiction of the Court comprises all cases which the Parties
refer to it and all matters provided for in treaties in force.
2. The States Parties to the present Statute may at any time declare
that they recognize the jurisdiction of the Court in all legal disputes
in relation to any other State Party to the present Statute accepting
the sane obligation.
.
3. The declarations relating to the jurisdiction of the Court shall
neither be made unconditional, nor on the condition of reciprocity on
the part of several or certain States, or for a certain time".
3. Article 22 of the Draft Statute determines the law to be applied
by the Court, it provides that
"The Court is to decide, in accordance with the League Pact and
international law,such disputes as are submitted to it, it shall apply
a. multilateral and bilateral treaties establishing rules expressly
recognized by the Contesting States;
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b. Arab and international custom;
c. the general principles of Al-Shari'a Al-Islamiya;
d. the general principles of law established in the legal systems of
different States;
e. subject to the provisions of Article 42, c4 ) Judicial decisions
and the writings of the most highly qualified law Jurists of the
various States, as subsidiary means of the determination of the
rules of law.

2. This provision shall not prejudice the power of the Court to decide
case ex aequo et bono, if the Parties agree thereto".
4. The Court shall, according to Article 26 paragraph 1, have the
power to indicate, if it considers that circumstances so require, any
provisional measure which ought to be taken to preserve respective
rights of either Party.
5. As provided in Article 37 of the Draft Statute, should a State
consider it has an interest of a legal nature which may be affected by
the decision in the case, it may submit a request to the Court to be
permitted to intervene.
6. Article 41 provides that
"Subject to the provisions of Article 12 of this Statute, all questions
shall be decided by the simple majority of judges present".
7. As for the binding force of the Court's decision, Article 43
provides that
"The decision of the Court has no binding force except between the
Parties and in respect of that particular case".
8. According to Article 44 of the Draft Statute, the judgment is
final and without appeal. However, an application for revisibn'of a
Judgment may be made only when the Court has ruled on a matter not
required by the Parties in the case, or when the Judgment is based upon
the discovery of some fact of such a nature as to be a decisive factor,.
which fact was, when the Judgment was given, unknown to the Court and
also to the Party claiming revision, always provided that such ignorance
was not due to negligence. The application for revision must be at
latest within six months of the date of the Judgment , or of the date of
the discovery of the new fact. Unless the Court decides to the
contrary, the Judgment shall not be suspended as a result of the
application for revision. No application for revision may be made after
the lapse of ten years from the date of judgment.
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The Advisory Function Of The Couyt

1. The Court may, according to Article 47 paragraph 1 of the Draft
Statute, give an advisory opinion on any legal question at the request
of whatever body or specialized agency in accordance with Article 22 of
the Pact.
2. In the exercise of its advisory functions, the Court shall,
according to Article 49 of the Draft Statute, further be guided by the
provisions of the Statute which apply in contentious cases to the extent
to which it recognizes them to be applicable.

II :Towards An Islamic Court Of Justice
The proposal to establish an Islamic Court of Justice within the
framework of the Organization Of The Islamic Conference was made by His
Highness Sheikh Jaber Al-Ahmad As-Sabah the Amir of Kuwait in 1980.
In 1981, the Third Summit Conference of the Organization Of The
Islamic Conference adopted Resolution 11/35 (Summit) which provides for
the establishment of an International Islamic Court of Justice.
The Thirteenth Islamic Conference of Foreign Ministers held in Niame
(Niger) from 22 to 26 August, 1982, adopted Resolution No. 26.
By this Resolution, the Conference of Foreign Ministers decided that
the Seat of the Court shall be the City of Kuwait,' the capital of the
State of Kuwait. The Conference of the Foreign Ministers also requested
the Secretary General of the Islamic Conference Organization to convene
a meeting of delegated experts from all Member States within a period
not exceeding three months from the date of adoption of the
aforementioned Resolution, to prepare a Draft Statute of the Islamic
Court of Justice for submission to the Fourteenth Conference of Foreign
Ministers of the Member States.
The Draft Statute Of The Islamic Court Of Justice
The Draft Statute of the Islamic Court of Justice comprises 50
. Articles divided into 9 Chapters as follows
Chapter I:

The establishment of the Court and its Seat (Articles 1:2)

Chapter II:

The constitution of the Court and its membership (Articles
3-9)

Chapter III: Members of the Court (Articles 10-12)
Chapter IV:

Organization of the Court (Articles 13-21)

Chapter V:

Judicial disputes (Articles 22-25)
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The jurisdiction of the Court (Articles 26-30)

Chapter VI:

Chapter VII: Procedures (Articles 31-42)
Chapter

VIII:

Chapter II:

Advisory opinions (Articles 43-47)

Amendments of the Statute (Articles 48-50)

Similar to our study of the Draft Statute of the Arab Court of
Justice, we shall refer to the main rules of the Draft Statute of the
Islamic Court of Justice in the following points
1. General
2. The Constitution of the Court
3. The Functions of the Court
1

General
A. Article 1 of the Draft Statute provides that

"The International Islamic Court of Justice is the principal judicial
organ of the Organization Of The Islamic Conference based on Al-Shari'a
AlrIslamiya (The Islamic Law), and shall function, independently, in
accordance with the provisions of the present Statute".
This Article is similar to Article 1 of the Draft Statute of the
Arab Court and also Article 1 of the Statute of the International Court
of Justice, in the confirmation that either of the two projected courts
or the International Court is the principal judicial organ of the
Organization. The difference is the emphasis of the Draft Statute of
the Islamic Court on Al-Shari'a Al-Islamiya as a basis of the projected
Court.
B. Article 2 provides that
"a. The Seat of the Court shall be established at...
b. The Court may, if necessary, sit and exercise its functions ifi.any
Member State of the Organization".
This Article does not specify the Seat of the Court as Article 10,
paragraph 1 of the Draft Statute of the Arab Court, but we referred to
the Resolution 26 of August 26, 1982 adopted by the Thirteenth
Conference of Foreign Ministers of the Member States which specified the
city of Kuwait as the seat of the Court.
C. Article 29 provides that
"a. Arabic, the language of the Holy Qur'an, shall be the first language
of the Court; Arabic together with English and French shall be the
accredited official languages.
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b. The Court shall, at the request of a Party to a dispute, authorize an
unofficial language, provided this Party bear the financial burdens of
translation into one of the official languages.
c. The Court shall deliver its Judgment in the three official languages,
the Court shall determine which of these texts is authentic.
The English and French are the official languages of the
International Court of Justice according to Article 39 paragraph 1 of
its Statute, and the Arabic is the official language of the proposed
Arab Court according to Article 23 of the Draft Statute. But since
Arabic is not the prevailing language in the Member States al' tts
Organization Of The Islamic Conference, English and French were added to
the official languages of the proposed Islamic Court.
D. Article 48 provides that
"a. Amendments to the present Statute shall be effected in accordance
with the sane rules that applied to its adoption.
b. The Court shall have the power to propose such amendments to the
present Statute as it may deem necessary, through written communications
to the Secretary General for consideration, in conformity with the usual
'practice.
c. The Secretary General shall transfer to the Court any proposals
concerning amendments to the present Statute, for comments".

2.

The

Constitution Of Tr e Court

A. Article 3 of the Draft Statute provides that
"a.

The Court shall consist of 11 members.

b. No two of the members may be nationals of the same State.
c. If a member elected has more than one nationality, he shall be
deemed to be a national of the one in which he ordinarily exercises
civil and political rights".
. The number of the Judges of the proposed Islamic Court is eleven,
but according to Article 2 of the Draft Statute of the Arab Court, the
number of judges of the proposed Arab Court is nine, and according to
Article 3 of the Statute of the International Court,the number of Judges
is fifteen. Under the Draft Statutes of the Arab and Islamic Courts)
it is not permissible to elect two Judges of the same nationality; while
Article 2 of the Statute of the International Court provides for the
election of a body of independent Judges regardless of their
nationality.
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B. Article 4 provides that

"A member of the Court to be elected, must be an upright Muslim of high
moral character, and a citizen of a Member State of the Organization,
not less than forty years old; and must be among the scientists of
recognized competence, or among experts in international law, who
possesses the qualifications required in his respective country for
appointment to the highest advisory or judicial offices".
This Article is distinguished from Article 2 paragraph 1 of the
Draft Statute of the Arab Court, and Article 2 of the Statute of the
International Court, because it requires a minimum age limit, and a
certain religion in the person who will be elected as judge of the
Court. In fact, the requirement of a certain religion in the candidate
is logical and legally justified, since it is an Islamic Court works
within the framework of the Islamic Organization. The Court itself,
according to Article 1 of the Draft Statute is based on Al-Shari'a
Islamiya, and as it will be later seen, Al-Shari'a Al-Islamiya is the
principal source of law to be applied by the Court, in accordance with
Article 28 of the Draft Statute.
C. Article 5 provides that the members of the Court shall be elected
by the Islamic Conference of Foreign Ministers from a list of nominated
persons. Article 5 (e) provides that the Islamic Confefence of Foreign
Ministers shall bear in mind in the elections of the members of the
Court, the regional distribution and linguistic representation of
Member States.
If we refer to Article 3 of the Draft Statute of the Arab Court, we
do not find such linguistic consideration in the election of the judges
of the Court, simply because all the Member States of the Arab League
are Arabic-speaking countries. Article g of the Statute of the
International Court refers to two considerations in the election of the
judges, the representation of the main forms of civilization, and of the
principal legal system of the world. In fact, the last two
considerations are not applicable to the Islamic Court, because the
Member States belong to one civilization and one legal system, the
Islamic civilization and the Islamic legal system.
D. Article 6 of the Draft Statute provides that
"a. The members of the Court shall be elected for six years renewable:.
the term of office of five judges elected at the first election shall
expire at the end of three years, and the term of office of the rest of
them shall expire at the end of six years.
b. The members whose term of office are to expire at the end of the
initial period of three years shall be chosen by drawing lots effected
by the Secretary General immediately after the first election has been
completed". (s)
E. Article 13 paragraph A and B provides that
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"a. The Court shall elect the President and Vice-President for three
years; they shall not be re-elected.
b. The Court shall appoint its Registrar, and may provide for the
appointment of officers as may be necessary"."'
F. Article 11 of the Draft Statute provides that
"Each member of the Court shall, of the first open session, take the
following oath
"I swear by ALLAH the Almighty to fear ALLAH alone in the exercise of
my duties, and shall follow, impartially, what is required by ALLAH's
Shari'a, and be bound by the provisions of of the present Statute".
Article 8 of the Draft Statute of the Arab Court, also provides for
an oath to be made by the judge before carrying out his duties. The
distinction between the two oaths, is the emphasis in the Draft Statute
of the projected Islamic Court on the fear of ALLAH and the respect of
Al-Shari l a in carrying out the duties, but in both oaths ALLAH is the
witness. According to Article 20 of the Statute of the International
Court, the judge before taking up his duties make a declaration in open
Court that he will exercise his powers impartially and conscientiously.
G. According to Article 15 of the Draft Statute
"a. The full Court shall sit except when it is expressly provided
otherwise in the present Statute.
b. Subject to the condition that the number of judges sitting, during
the delivery of judgments, does not drop below nine, the President of
the Court may allow one or more members in rotation, to be dispensed
from sitting, in accordance with the Rules of the Court".(9)
H. Article 18 paragraphs A and B provides that
"a. The States Parties to any case before the Court shall retain the
right to have their own judges sitting together with other members of
the Court and participate in the delivery of judgement, on the' -same
footing with all members, whether in the constitution of the Court or in
the Chambers.
b. If these Parties have members of their nationalities, they sit in •
Court or in the Chambers, if they do not have members, they shall
appoint judges to be chosen from the nationalities of Member States
provided that they meet the conditions required for the membership of
the Court".
These provisions are similar to those of Article 31 paragraphs 1, 2
and 3 of the Statute of the International Court.c9)
We

- 576 -

THE LEGALITY OF WAR IN AL-SHARI'A AL-ISLAMIYA ANO INTERNATIONAL LAW
CI-4.417.-7

7 1,-IF PACOT

believe that Article 13 of the Draft Statute of the Arab Court is
preferable than the aforementioned provisions because it states that
judges of the nationality of each of the Parties shall not have the
right to sit in the case before the Court.
I. Article 20 provides that
"a. The Court shall work out, its Rules including rules and principles

of carrying out its functions.
b. The Rules of the Court may provide for assessors to sit with the
Court or with any of its Chambers, without the right to vote". '10'
J. In the exercise of their duties, the judges shall refrain from
certain actions, Article 10 of the Draft Statute provides that
"No member of the Court may
a. exercise any political or administrative function;
b. exercise any activity not in conformity with the dignity of the
judiciary or its independence;
c. act as counsel, agent, advocate or arbitrator in any case, or engage
in any other occupation of a professional nature;
d. participate in the decision of any case in which he has previously
taken part as a member of a national or international Court, or of a
commission of enquiry, or in any other capacity.
The Court shall settle every dispute which may arise from the
application of this Article".'")
K. The privileges and immunities of the proposed Islamic Court and
its members are comprised in Article 12 which provides that
"a. The International Islamic Court Oof Justice, its members and Seat

shall enjoy in the territories of the Member States such privileges and
immunities provided for in the Treaty of Privileges And Immuni..ties of
the Organization Of The Islamic Conference of 1976.
b. The General Secretariat of the Islamic Conference shall conclude with
the Host Country, an agreement to regulate the relationship between the.
Court and the Host Country taken into consideration the international
rules Governing privileges and immunities"."2'

3. The Functions

Of The Court

Similar to the proposed Arab Court, the projected Islamic Court,
according to its Draft Statute, has two main functions, judicial and
advisory, as follows
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The Judicial Functions Of The Court

1. Similar to the Draft Statute of the Arab Court (Article 17) and
the Statute of the International Court (Article 34 (1)) only States may
be Parties to cases before the Organization. But, whereas the Draft
Statute of the Arab Court makes no exception from the rule comprised in
Article 18 of the Draft Statute which provides that the Court shall be
open to the States Parties to the Statute if they accept its
jurisdiction; Article 35 paragraph 2 of the Statute of the International
Court provides that
"the conditions under which the Court shall be open to other States
shall, subject to the special provisions contained in treaties in force,
be laid down by the Security Council, but in no case shall such
conditions place the Parties in a position of inequality before the
Court".
Also, the Draft Statute of the Islamic Court makes possible to every
State to be Party to cases before the Court, in accordance with the
conditions comprised in Article 22 which provides that
"a. Only States Parties to the Organization may be Parties to cases
before the Court.

b. Any State, who declare in advance that it will be bound by the
Judgments of the Court without prejudice to the equality among the
Contracting Parties, may be Party to cases before the Court, if
accepted by the Parties to the dispute; the Court , shall then fix the
amount which that State or States not Parties to the Organization, is to
contribute towards the expenses of the Court".
2. The Jurisdiction of the Court is dealt with in Article 26 of the
Draft Statute which provides that
"The Jurisdiction of the Court covers
a. cases which the Parties to the Organization Of The Islamic
Conference agree to refer to it;
b. cases which a treaty or convention in force provides for refetehce to
it;
C. the interpretation of a treaty,
convention;

or bilateral or multilateria

d. any question of international law;
e. the existence of any fact which, if established, would constitute a
breach of international obligation;
f. the nature or extent of the reparation to be made for the breach of
an international obligation"."3)
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The method of the recognizing of the jurisdiction of the Court is
stated in Article 27 which provides that
"a. The Member States of the Organization may declare, without special
agreement, that they recognize as compulsory ipso facto the jurisdiction
of the Court in all legal disputes which may arise between them and any
State accepting the same obligation.

The declaration referred to above may be made unconditionally, or on
condition of reciprocity on the part of a certain State or several
States, or for a certain tine.
Such declaration shall be deposited with the Secretary General of
the Organization Of The /slamic Conference, who shall transmit copies
thereof to the Registrar of the Court and to the Member States of the
organization.
b. The Court shall settle every dispute which may arise about its
jurisdiction"."4)
3. Article 28 determines the law to be applied by the Court, it
provides that
"a. Al-Shari'a Al-Islamiya is the principal source of which the judgment
of the International Islamic Court of Justice based.
b. The Court shall be guided by international law and international
agreements bilateral or multilateral, international 'custom in force, the
general principles of law, or judgments of international Courts".
We believe that this Article is the most important privilege which
distinguishes the Draft Statute of the Islamic Court,from the proposed
Arab Court and the International Court of Justice. It is very
astonishing that Article 22 of the Draft Statute of the Arab Court makes
the principles of Al-Shari s a Al-Islamiya, and not its norms, a third
source of law to be applied by the Court, especially that all Arab
States are Muslim States. This Article 22 followed to a great extent
Article 38 of the Statute of the International Court. Another
characteristic of Article 28 of the Draft Statute of the Islamic Court,
paragraph B of this Article makes sources other than Al-Shiri'a AlIslamiya of secondary importance and for the guidance of the Court onfy.
4. The Court shall, according to Article 34 paragraph A, haveAhe
power to indicate, if it considers that circumstances so require, any
provisional measures which ought to be taken to preserve the respective
rights of either Party.416)
5. As provided for in Article 24 of the Draft Statute, should a
Member State of the Organization consider that it has an interest of a
legal motive which may be affected by the decision in the case before
the Court, it may submit a request to the Court to be permitted to
intervene."6)
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6. Article 38 paragraphs C, D and E provides that
"c. All questions shall be decided by the simple majority of judges
present, and in the event of an equality of votes, the President or the
judge who acts in his place shall have a casting vote.
d. The judgment shall state the reasons on which it is based, and
contain the names of the judges who have taken part in the decision.
e. If the judgment does not represent in whole or in part the unanimous
opinion of the judges, any judge shall be entitled to deliver a separate
opinion". (171
7. As regards the binding force of the Court's decision, Article 39
of the Draft Statute provides that
"The decision of the Court has no binding force except between the
Parties and in respect of that particular case".
In this regard, this Article is similar to Article 43 of the Draft
Statute of the Arab Court, and Article 59 of the Statute of the
International Court.
' 8. Articles 40 and 41 of the Draft Statute of the Islamic Court are
similar to Article 44 of the Draft Statute of the Arab Court; and
Articles 60 and 61 of the Statute of the International Court.
As regards the projected Islamic Court, Article 40 paragraph 1 of
the Draft Statute provides that
"a. The judgment is final and without appeal".
Also Article 41 paragraphs A, D and E provides that
"a. An application for revision of a judgment may be made only when it
is based upon the discovery of some fact of such a nature as to be a
decisive factor, which fact was, when the judgment was given, unknown to
the Court and also to the Party claiming revision always provided that
such ignorance was not due to negligence.
d. The application for revision must be made at the latest within six
months of the discovery of the new fact.
e. No application for revision may be made after the lapse of ten year's
from the date of the judgment".
e.

Ti-e Advisory Function Of The Court

1. The Court may, according to Article 43, give an advisory opinion
on legal questions not relating to a dispute before it, at the request
of a Member State, or of whatever body may be authorized in accordance
with the Charter of the Organization Of The Islamic Conference.
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According to Article 47 paragraph 1 of the Draft Statute of the Arab
Court, only a body or a specialized agency of the Arab League, is
authorized to request an advisory opinion from the Court. This is
similar to what is provided for in Article 65 paragraph 1 of the Statute
of the International Court. Only, under the Draft Statute of the
Islamic Court, a Member State of the Organization Of The Islamic
Conference is entitled to request the Court for an advisory opinion.
2. In the exercise of its advisory function the Court shall, in
accordance with Article 46, further be guided by the provisions of the
Statute to the extent to which it recognizes them to be applicable".
This Article is similar to Article 49 of the Draft Statute of the
Arab Court and Article 68 of the Statute of the International Court.
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c " See In English:
Eizeldin Foda, The Projected Arab Court Of Justice, passim.
k5ee In Arabic:
The Organization Of The Islamic Conference, Draft Statute Of The
Islamic Court Of Justice; The League Of Arab States (The General
Secretariat), Draft Statute Of The Arab Court Of Justice prepared by
Dr. &feed Malimud Shihab, September 1977; The League Of Arab States
(The general Secretariat), Draft Statute of The Arab Court Of
Justice; Abdul laaleq An -Hawawl, Al -Alaqat Ad -Dawliyo Wm An -1ruzum
Al -Qada l iyo Fl Al -Shari'a Al -Islamdya, passim.
C-77 Three of the Ten States replied that there is no need of the,
establishment of the Court. Six States approved to the establishment
of the Court but with optional Jurisdiction only. One State accepted
the obligatory Jurisdiction.
Few States also approved on the advisory function of the Court in
addition to its Judicial function. The majority of States approved
on the Judicial function of the Court within its JurfSdiction only.
As for the execution of the Court's Judgments, some States ignored
the reply to this question. The majority of 'States approved to
entrust the League Council with this duty.
( 3 ' Article 16 of the Draft Statute provides that
"1. The Court shall frame Rules for carrying out its functions. In
particular, it shall lay down Rules of Procedure".
2. The Court shall frame Rules for its Secretariat".
C4) Article 42 provides that
. •
"1. The Judgment shall state the reasons on which it is based, and
It shall also contain the names of Judges who have taken port
in the Judgment.
2. If this Judgment does not represent in whole or in port the
unanimous opinion of the Judges, any Judge shall be entitled
to deliver a separate opinion.
3. The judgment shall be signed by the President and by the
Registrar. It shall be read in open Court, due notice having
been given to the agents".
( s ) Amendments to the Statute of the Arab Court are comprised in Article
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50 of the Draft Statute; Articles 69 and 70 of the Statute of
the International Court Of Justice provides for the procedures
of its amendment.
(5)

Article 4 paragraph 1 of the Draft Statute of the Arab Court
provides for the election of the members of the Court. Such
matter is comprised in Article 13 paragraphs 1 and 2 of the
Statute of the International Court.

( 7 ' The election of the President and Vice-President of the Court; and
the appointment of the Registrar are comprised in Article 9
of the Draft Statute of the Arab Court and in Article 21 of
the Statute of the International Court of Justice.
•

The sitting in the Court in full, and the possibility to reduce
the number of fudges are comprised in Article 12 of the Draft
Statute of the Arab Court; and in Article 25 of the Statute of the
International Court.

•

Article 31 paragraphs 1, 2 and 3 of the Statute of the International

Court provides that
• "1. Judges of the nationality of each of the Parties shall retain

their right to sit in the case before the Court. '
2. If the Court includes upon the Bench a judge of the nationality
of one of the Parties, any other Party may choose a person to
sit as judge. Such person shall be chosen preferably from
among those persons who have been nominated as candidates as
provided for in Articles 4 and 5.
3. If the Court includes up the Bench no judge of the nationality
of the Parties, each of these Parties may proceed to choose a
fudge as provided for in paragraph 2 of this Article".
" c" Article 16 of the Draft Statute of the Arab Court, and Article
30 of the Statute of the International Court provide for the
"Rules of the Court" in each of them.
The obligation of the judges of the Court to refrain from
certain acts, is provided for in Articles 16 and 17 of the Statute.
of the International Court.

(71)

Article 7 of the Draft Statute of the Arab Court provides for
the privileges and immunities of the Court and its judges;
while Article 19 of the Statute of the International Court
provides for privileges and immunities of fudges only.

(1 '77

" 3) The jurisdiction of the Court is comprised in Articles 20 and 21
of the Draft Statute of the Arab Court; and in Article 36 of
the Statute of the International Court.
- 583 -

7HE LEGALITY OF WAR: IN AL-SHAR

AL-ISLAMIYA AND INTERNATIONAL LAW

HAPTF- A T QF AAA T r V

(741 The recognition of the jurisdiction of the Court is comprised in
Article 21 paragraphs 2 and 3 of the Draft Statute of the
Arab Court; and in Article 36 paragraphs 2, 3, 4 and 5 of the
Statute of the International Court.
(75) The right of the Court to take provisional measures is provided
for in Article 26 of the Draft Statute of the Arab Court; and
in Article 41 of the Statute of the International Court.
‘ 76 ) The right to intervene in a case before the Court is provided
for in Article 37 of the Draft Statute of the Arab Court; and
in Articles 62 and 63 of the Statute of the International Court.
(777 The decision of the Court and its reasons and separate opinions
of fudges are comprised in Article 41 of the Draft Statute of
the Arab Court; and in Articles 55, 56 and 57 of the Statute
of the International Court.
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Chapter II: The Attitude Of The
International Tribunals Relating Tm
The Legality Of War"'

General
In general,it may be said as Friedman did, that any war-like conduct
beyond the standards generally accepted as proper by the community of
nations can be a war crime. As noted by Telford Taylor,the international
- from the outset - has been mare successful in framing rules than
establishing tribunals of general jurisdiction for their enforcement.
The Nuremberg and Tokyo Courts were internationally constituted, but
their jurisdiction was limited to nationals of the defeated powers. The
endeavors to establish an International Criminal Court under the United
Nations, were not successful. The consequence has been to leave
enforcement of the war crimes in the hands of the individual countries,
and this means that war crimes trials are bound to be either proceedipes
by national authorities against their own citizens, or against enemy
individuals that have fallen into their hands.
After the First World War, only few trials of war crimes were held
by the German Supreme Court in Leipzig, but ended with light sentences.
After the Second World War, and apart from the trials conducted by
the International Military Tribunal, according to the London Agreement
of 1945; twelve other trials of major war criminals were held, after the
Nuremberg trial, in the United States zone of occupation. C2)
These Trials, called the Subsequent Proceedings, were held under
international authority; and had as their legal basis Control Council
Law No. 10, promulgated on December 20, 1945, by the Zone Commanders of
the Four Powers occupying Germany.
In addition, thousands of Germans and Japanese were tried by various
national courts, either military or civilian, for conventional war
crimes of all types. National Courts in Belgium, Denmark, Greece,
Holland, Poland and Russia tried Germans for atrocities committed in
.
those countries during occupation.
Some years after the end of the Second World War, the Federal
Republic of Germany began a program of prosecutions of individuals who
had been guilty of criminal conduct under the guise of official Nazi
activities. According to some writers, this was not a war crimes
program because the most part of crimes, for which prosecutions were
instituted, were committed by German nationals against other German
nationals in German territory.
Such offences are punished under the
domestic laws of the country concerned. The misunderstanding arose
because many of the offences prosecuted fell within the category of
crimes known as "crimes against humanity" (Genocide).
During the hostilities in Korea, the United Nations Command had
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identified and held for trial for violations of the law of war a large
number of North Koreans who were prisoners of war. Because of the
provisions of the armistice that ended hostilities, all the prisoners of
war so identified and held were repatriated without trial or punishment.
The Eichmann trial raised a debate around the legality of the
Israeli abduction of Eichmann, c3 ' or the legality of the trial itself.
On May 11, 1960, Eichmann was abducted from Buenos Aires, Argentina.
After signing a letter purporting to consent to trial in Israel, he was
removed to Israel by members of the Israel Secret Service. On May 23,
1960, the Prime Minister of Israel announced that Eichmann had been
found and would be put on trial for his part in the Nazi program for the
extermination of the Jews of Europe (the Nazi "Final Solution of the
Jewish Problem"). The trial of Eichmann by the District Court of
Jerusalem began on April 11, 1961. Eichmann was charged with offences
under the Nazi and Nazi Collaborators (Punishment) Law 5710 of 1950.(4)
Section 8 of this law excludes the defence of "superior orders"
otherwise available under Section 19 (b) of the Criminal Code Ordinance
of 1936, where an act is done "in obedience to the order of a competent
authority which he (the accused) is bound by law to obey, unless the
order is manifestly unlawful TM . The trial continued until August 14,
1961, the District Court of Jerusalem found Eichmann guilty, and he was
sentenced to death. Eichmann appealed to the Supreme Court of Israel on
the grounds of
1. the lack of jurisdiction under international law;
2. the psychological incapacity of the Judges of the District Court of
Jerusalem to give him a fair trial; and
3. the error of the District Court in finding that he played a part
greater than that of a minor official in the acts alleged.
In 1962, the Supreme Court rejected Eichmann's appeal.
It is clear from the above that the different circumstances of this
case were unusual. Eichmann was forcefully and illegally abducted from
Argentina by agents of the Israeli Government; he was tried under
statutes enacted by and before courts constituted by a government which
had not been in existence when the offences charged hadbeen committed;
Jerusalem was geographically and culturally remote from the scene of the
alleged crimes, and the court was a creature of a State organized and
governed by the very people against whom the crimes had been committed;
and the statutes punishing these offences were not of general
application, but were directly exclusively to "Crimes against Jews".(s)
In the opinion of Mehrish, the Eichmann judgment was the reply to
the fundamental ethical requirement which comes from the past and is
addressed to the future. He believes that the contribution of the
Eichmann trial is important in the following respects
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Firstly:The Eichmann's trial has brought to the forefront the ethical
postulate of the punishment of Genocide.
Secondly: It revealed the obstacles and the problems which present day
international reality raises in the establishing of an effective
restraint of Genocide.
Lastly: It contributed to the development of the international punishment
of Genocide.
Taylor is of the opinion that the circumstances which surrounded the
trial were so questionable as to outweigh the positive aspects of the
case, and recommended that Eichmann be sent to West Germany for trial.
We believe that the Eichmann trial is illegal, at least for the
following reasons
1. The Israeli Court had no jurisdiction according to the principle ex
inJuria jus non oritur.
2. The Court had also no jurisdiction, according to the American
doctrine "fruit of the poisonous tree", according to which a thing
acquired by illegal means must be restored to its original owner.
3. The Israeli law applied ex post facto law.c6)
Due to the Vietnam War, the United States was "tried" for war crimes
in Vietnam by a tribunal constituted of the British , philosopher Bertrand
Russell.( 7 ) Among these war crimes, the incident at the hamlet of My
Lai, in which more than one hundred South Vietnamese men, women and
children were killed by American soldiers during a "search and destroy"
mission conducted in March 1968. As a result of this incident, a number
of individuals have had charges preferred against them. Some of the
accused were tried and acquitted, and one, an officer, was found guilty
of premeditated murder and sentenced to life imprisonment at hard
labour.
In 1972, Bangla Desh wanted to try Pakistani military personnel
under its custody for war crimes alleged to have been perpetrated by
Pakistani soldiers from March to December 1971 in East Pakistan.(Bangla
Dash).
In the following we shall explain the attitude of the international
tribunals established after the Second World War towards the resort to
war (jus ad bellum); and the breach of the laws and customs of warfare
(jus in bello). But, before that, we shall refer, in brief, to the
evolution of the idea of punishment of war crimes before and after the
First World War; and lastly we shall refer to the different attempts,
under the United Nations, towards an International Criminal Court.
Thus, we shall discuss the following points
1. The evolution of punishment of war crimes before the First World War.
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2. The evolution of punishment of war crimes after the First World Var.
3. The attitude of the international tribunals, after the Second World
War, towards resort to war and violation of the laws and customs of
warfare.
4. The endeavors towards an International Criminal Court.

The Evolution Of Punishment Of War Crimes
gefore The First World War
According to Friedman, there were war crimes trials in medieval
times by military court-martials and heraldic courts under the chivalric
code. Mercenaries were frequently tried for engaging in military acts
without formal war having been declared.
In the Nineteenth Century, military tribunals asserted the power to
try their own soldiers and those of the enemy that fell in their hands
for violating the law of war.
The American army also tried a number of its soldiers who committed
atrocities during the Phillipines insurrection of 1899-1902. A private
commission later investigated certain of the charges made against
American troops and found that they were largely true.
The Evolution_ Of Punishment Of War Crimes
After The First World War
After the First World War, the Allies appointed a "Commission On The
Responsibility Of The Authors Of The War And On Enforcement Of
Penalties" to investigate and recommend action on war crimes.
In its report, the Commission recommended war crimes trials before
national courts (of the victors) and when appropriate, before a high
tribunal that would be inter-Allied in composition. The report
contemplated trials for violations of the laws or customs of war, and
for crimes against humanity. Failure to take the necessary action to
prevent or end violations of the laws or customs of war would:itself
constitute a war crime.""
Article 227 of the Versailles Treaty demanded that the German
Kaiser, Wilhelm II, be tried before an international tribunal. Article
228 of the Treaty contained the German recognition of the right of the
Allies to bring to trial before national or international military
tribunals persons accused of having committed acts in violation of the
laws or customs of war, and the undertaking of the German Government to
hand over all persons accused of violating the laws of war to be tried
by military tribunals. If crimes were committed against more than one
national group, a mixed military court composed of representatives from
each of the powers involved would hear the case. The Versailles Treaty
contained no provision for trials for the offence of crimes against
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humanity, and only indirectly, in the charges against the former Kaiser,
was there provision for a trial for the offence of crimes against peace.
On February 3, 1920, the Allies submitted to the German Government
the names of 896 alleged war criminals that they wanted tried in
accordance with Article 228. The Germans reported to the Allies that
their own courts could conduct the trials and the Supreme Court of the
Reich at Leipzig would apply international law in trying the cases. On
February 13, 1920, the Allies consented and gave the Germans a list of
45 names to be tried before the Leipzig Court (Reichsgericht). The
Germans agreed to try 12 of the 45 persons on the Allies list. On the
other hand, the Netherlands, where the Kaiser had taken refuge, refused
the Allies request for extradition, he was never tried.

The Attitude Of The International Tribunals,
After The Second World War, Towards Resort To War
And Trie Violation Of The Laws And Custom Of Warfare.

A. Preliminary Remarks
1. According to Quincy Wright, international law has permitted a
state to exercise jurisdiction over acts committed by aliens abroad
either on the ground that such acts endanger the prosecuting state's
security, or on the ground that they endanger all states or their
nationals. The jurisdiction of military commissions over offences
against the law of war, of prize courts against contraband carriers and
blockade runners, of admiralty courts against pirates, and of criminal
courts against offences defined in general international conventions or
customary international law are of this character.
2. As regards the over-all development of international penal law,
the post-Second World War trials witnessed the first attempts to state
and apply legal principles relating to the initiation of war itself the "crime against peace" in cases of "aggressive war" - and numerous
decisions dealing with the scope and degree of individual responsibility
for violations of the laws of war.
3. In his assessment of the national practices of the Four Powers
responsible for the Nuremberg Charter and trial, before the Nuremberg
International Military Tribunal, Schwarzenberger noticed that excepting
the approximation to the Nuremberg Principles in the Army Field Manual
of the United States, the legal policies adopted in the other
instruments and manuals can hardly be described as an implementation of
the Nuremberg Principles.
4. However, the post-Second World War era had established important
precedents for the development of international law concerning the
definition of certain crimes, particularly that of aggressive war, and
concerning the criminal liability of individuals acting in the name of a
state, under official orders, or as members of criminal conspiracies or
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organizations. According to some writers, the trials for war crimes are
now so much a part of the law of war that they may be expected after any
conflict that ends with one side victorious and the other defeated. No
one since the Second World War has been sentenced for committing the
crime against peace, notwithstanding the fact that many wars have
occurred. Prosecution and punishment seem only possible in the case of
unconditional surrender.
5. The International Law Commission prepared and formulated the
Nuremberg Principles. The Commission limited itself to the substantive
Principles as distinct from procedural matters. These Principles are
a. Personal responsibility for crimes under international law.
b. The irrelevance, for purposes of international responsibility, of
justifications under municipal law.
c. International responsibility of Heads of State and government .
officials.
d. The exclusion of orders as an absolute defence.
e. Affirmation of the right to a fair trial.
f. Specification of crimes under international law as war crimes,
crimes against peace, including participation in a common plan or
conspiracy for the attainment of these objects p and crimes against
humanity.
g. The establishment of complicity in any of the crimes enumerated
under (f) as a separate crime under international law.
B.
The International Military Tribunal For The
Trial Of German Ma:tor War Criminals (The Nuremberg
Tribunal )c9)
1. The intention of the Allies to mete out punishment to those
guilty of war crimes began early in the Second World War as follows
a. On January 13, 1942, the St. James Declaration was signed by the
government in exile of nine European states that were then occupied by
the Nazis. The Declaration promised to punish "through the channel At
organized justice" those responsible for war crimes.
b. On October, 1943, representatives of seventeen of the Allied States,
including all the Major Powers except the Soviet Union, met in London
and established the "United Nations War Crimes Commission". Among the
functions assigned to the commission were the formulation and
implementation of the general measures necessary to ensure the
detection, apprehension, trial and punishment of persons accused of war
crimes."°) The Commission was chiefly concerned with such crimes as
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mistreatment of prisoners of war, atrocities against civilians, inhuman
treatment of concentration camp inmates, execution of hostages, and
other killing of non-combatant peoples in the captured states.
c. On November 1, 1943, the Moscow Declaration was signed, in which the
United States, Great Britain and the Soviet Union stated that at the
time of granting of an armistice to Germany, those German officers and
men and members of the Nazi Party responsible for atrocities, massacres,
and execution in occupied areas would be sent back to the countries in
which their acts had been committed for trial and punishment "according
to the laws of these liberated countries and of the Free Governments
which will be erected therein", and that those "major criminals" whose
offences had no particular geographical location would be punished by a
joint tribunal of the Allied governments.
d. On July 26, 1945, the Potsdam Declaration with respect to Japan was
signed by the United States, Great Britain and China, and later adhered
to by the Soviet Union. The Declaration stated that "stern justice,
shall be meted out to all war criminals including those who have visited
cruelties upon our prisoners".
e. On August 8, 1945, at the conclusion of the war, representatives of
the United States, the United Kingdom, the Soviet Union and the
provisional government of France signed the London Agreement annexed to
which a Charter for the "International Military Tribunal For The Trial
Of German Major War Criminals"; the Tribunal would try War Criminals
whose offences had no particular geographical location. Nineteen other
governments later adhered to the London Agreement.
It is to be noted that, after the Second World War, the British and
American governments switched their First World War positions on the
question of war crimes. President Roosevelt was insistent on an
international war crimes tribunal to try the German and Japanese
leaders; while the British Cabinet opposed this idea.
The Russians
joined the Americans in pressing for a war crimes trial.
2. The changes worked out by the London Conference included
a.

Crimes

b.

liar crimes -

c.

Crimes against

against

peace -

the planning and waging an aggressive war.

murder or ill-treatment of civilians or prisoners of
war, wanton destruction of cities, killing of hostages.
humanity - murder, deportation, enslavement of ethnic

or national groups.
In addition, provision was made for certain groups to be declared
criminal organizations - members of which could be found guilty of war
crimes simply for belonging to them.
3. The London Charter authorized a Committee consisting of the chief
prosecutors of each of the Four Powers to prepare the indictment and
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present the evidence on the basis of the law set forth in the Charter.
On October 18, 1945, the Tribunal held its first public meeting in
Berlin and received the indictment from the Committee. The indictment
was lodged against Twenty Four former Nazi leaders,"" charging them
with numerous crimes against peace, conventional war crimes, crimes
against humanity and conspiracy; and charging a number of groups and
organizations (the Secret State Police "Gestapo"; the Security Service
of the Reich-leader SS "SP"; and the Schutzstaffeln of the Nazi Party
"SS") with being criminal in nature. All subsequent sessions of the
Tribunal, beginning on November 20, 1945, were held in the palace of
Justice at Nuremberg.
4. As referred before, the constituting instrument of the Nuremberg
Tribunal is a multilateral agreement, i.e., the London Agreement of
1945. Jescheck argues that the Tribunal conceived itself to be a duly
constituted international court; while in reality it was an inter-Allied
occupation court, since Germany had not agreed to the creation of such
an international entity.
We are inclined to favour the opinion of Schwarzenberger who
believes that the validity of the Nuremberg proceedings in relation to
Germany, rests on Germany's debellatio and the Allied co-imperium there
. established.
5. The Nuremberg Tribunal consisted of four members, each with an
alternate. The members and alternates were to be appointed by the Four
Parties to the London Agreement. The presence of all four members of
the Tribunal or the alternate for any absent members was necessary to
constitute a quorum.
6. All proceedings of the Tribunal were to be conducted in English,
French, Russian, and German as the language of the accused.
7. Under the London Charter of 1945, neither the Tribunal nor its
members could be challenged by the Prosecution, the accused or their
counsel. On this basis, the Tribunal overruled at the very start of its
proceedings a motion, submitted by all the Defence Counsels, on the lack
of its jurisdiction over the accused.
According to Schwarzenberger, the exercise of mit.
crimes
jurisdiction, at Nuremberg, was the exercise of territorial jurisdiction
under an Allied co-imperium over post-War Germany.
Under the London Charter, it was provided that the official position
of an accused as Head of State or official in a government department
was not to be considered as freeing him from responsibility or as a
circumstance mitigating punishment.
8. The Nuremberg trial continued until October 1, 1946, in its
judgment, three of the individual defendants were acquitted;( 12 ) twelve
were sentenced to death by hanging;" three were sentenced to life
imprisonment, and four were sentenced to imprisonment for terms ranging
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The Tribunal also declared that "the SS"
from ten to twenty years.''
(Black Shirts) and its subsidiary "the SD" (the Gestapo), and the
Leadership Corps of the Nazi Party were criminal. The other four
organizations included in the indictment, i.e., "the SA" (Brown Shirts),
the Reich Cabinet and the General Staff and High Command were acquitted
without prejudice to the individual liability of members. The decision
of the Tribunal was unanimous except the Soviet judge who dissented from
the acquittals, from the refusal of the Tribunal to sentence the
defendant Rudolf Hess to death, and from the decision of the Tribunal
not to declare the Reich Cabinet and the General Staff and High Command
of the German armed forces to be criminal organizations.
The Control Counsel for Germany considered applications for clemency
for most of these convicted but did not grant them and carried out
executions of those sentenced to death on October 16, 1946 with the
exception of Martin Borman who had not been found and Herman Goering who
had succeeded in committing suicide before the execution.

C. The International Military Tribunal For
East (The Tokyo Tribunal)

The

Far

1. On January 19, 1946, the United States Army General Douglas
MacArthur, Supreme Commander for the Allied Powers in Japan issued a
Charter for the International Military Tribunal For The Far East For
Trial Of Major War Criminals in that area which closely followed the
London Charter of 1945 except some differences such as the constitution
of the Tribunal and the possibility of mitigation Of punishment due to
the official position held by the defendant. The Tokyo trial took place
from May 3, 1946, to November 12, 1948.
2. Twenty Eight member of the Japanese government were indicted in
Tokyo in fifty five count indictment." Charging crimes against
peace, in planning and waging war in Asia and the Pacific; crimes
against humanity; and conventional war crimes such as atrocities against
prisoners of war, civilian population.
3. According to Schwarzenberger, the legal basis of the Tokyo
Tribunal is, similar to the Nuremberg Tribunal, a consensus.): •basis.
General MacArthur acted on authority delegated to him by four of the
Allied Powers at war with Japan, the United States, the United Kingdom,
the Soviet Union and China. In this case, the State apparatus survived,
and Japan's unconditional surrender " s1 provided a consensual basis for
any action that might be considered to exceed the jurisdiction granted
by international law to a belligerent occupant.
4. The Tokyo Tribunal consisted of eleven members nominated by their
governments and appointed by General MacArthur,
There were no
alternates. The participant States in the Tribunal were, Australia,
Canada, China, France, India, the Netherlands, New Zealand, the
Phillipines, the Soviet Union, the United Kingdom and the United States.
At the Tokyo Tribunal, the majority of all members - six out of eleven -
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sufficed to constitute a quorum.
5. At the Tokyo Tribunal, the trial and related proceedings were to
be conducted in English and in Japanese, the language of the accused.
6. The Charter of the Tokyo Tribunal did not contain any provision
corresponding to that in the London Charter of 1945 which provides that
neither the Tribunal nor its members could be challenged by the
Prosecution, the accused or their counsel. However, similar attempts
made by the Tokyo Defence proved unsuccessful.
But, under the Charter of the Tokyo Tribunal, the official position
held by a defendant at the time of the alleged offence, as well as the
fact that he had acted pursuant to the orders of his government or of a
superior, could be considered in mitigation of punishment. It was
decided not to arraign the Emperor of Japan, before the Tokyo Tribunal.
7. Of the twenty five defendants against whom sentences were judged,
seven were sentenced to be executed by hanging; sixteen to life.
imprisonment and two to lesser terms of imprisonment.
The "Cold War", which emerged after the judgment had been delivered,
brought about a fundamental change with respect to German and Japanese
War criminals. Soon afterwards, the prisoners began to be discharged.

D. The Attitude Of The Nuremberg Tribunal Towards
Resort To War And The Violation Of The Laws And
Customs Of Warfare
The Attitude Of The Nuremberg Tribunal
First!
Towards Resort To War
1. Article 6 paragraph (a) of the London Charter of 1945, defines
crimes against peace as "planning, preparation, initiation or waging of
war of aggression, or a war in violation of international treaties,
agreements or assurances, or participation in a common plan or
conspiracy for the accomplishment of any of the foregoing...".
Thus crimes against peace consist of the following acts
a. Planning a war of aggression, or a war in breach of international
treaties, agreements or assurances.
b. Preparation of such a war.
c. Initiation of such a war.
d. Participation in a common plan or conspiracy for the accomplishment of any of the foregoing.
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In a separate paragraph at the end of Article 6, it is further
provided that leaders, organisers, instigators and accomplices
participating in the formulation or execution of a common plan or
conspiracy to commit war crimes in the strict sense, crimes against
peace or crimes against humanity, are to be held responsible for all
acts performed by any persons in the execution of any such plan. It is
to be noted that neither the definition in the London Charter, nor the
judgment of the Nuremberg Tribunal requires as elements of crimes
against peace that war crimes or crimes against humanity be associated
with them.
According to Brownlie, it is difficult to distinguish planning and
preparation. He presumes initiation, strictly speaking, involves a
policy decision which would separate it from preparation, planning, and
waging a war of aggression. Acts of participation in the planning of
specific wars were par excellence a basis of guilt. Also, the phrase
"waging" is vague unless the preceding words "planning and preparation"
provide a guide to the position the accused must hold to be responsible.
for "waging" a war of aggression.
The defendants were charged in count two with the crimes against
peace as defined in the London Charter; and in count one with the common
plan or conspiracy to commit any of the other crimes. According to
Finch, the gravity of the charges against the defendants under counts
one and two rests upon two premises :
a. that aggressive war has been outlawed by the community of states,
and
b. that acts committed in planning or waging of such a war are now
international crimes for which individuals may be criminally
punished.
2. The London Charter specified that the official position of a
defendant as Head of State or as a responsible government official would
not be considered as a ground for either freeing him from responsibility
or mitigating his punishment.
Also, the London Charter specified that the fact that a defendant
had acted pursuant to the order of his government or a superior .would
not free him from responsibility but might be considered in mitigatioa
of punishment.
3. The judgment of the Nuremberg Tribunal was that the planning and,
waging of an aggressive war was an international crime and could be
punished by the Tribunal. Although at that time no definition for the
international law concept of aggression existed; and although the
judgment itself did not specify the meaning of wars of aggression by the
German Reich against Poland, France, Great Britain, Denmark, Norway,
Belgium, the Netherlands, Luxembourg, Yugoslavia, Greece, the Soviet
Union and the United States.
The main arguments the Nuremberg judgment depended are
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a. The acts prohibited by the Hague Convention IV of 1907 were crimes
punishable as offences against the laws of war. The Nuremberg Tribunal
considered those who wage aggressive war are doing that which is equally
illegal, and of much greater importance than a breach of one of the
rules of the Hague Convention.
b. The Nuremberg Tribunal condemned the war of aggression, it described
the act of initiating a war of agression as the supreme international
crime differing only from other war crimes in that it contains within
itself the accumulated evil of the whole.
c. The Nuremberg Tribunal referred to statements, declaring aggressive
war an international crime in a draft treaty - the proposed Treaty of
Mutual Assistance of 1923 - and an unratified Treaty - the Geneva
Protocol for the Pacific Settlement of International Disputes of 1924,
as an evidence of the change in convictio juris.""
d. Article 227 of the Peace Treaty Of Versailles of 1919 which provides
for the constitution of a special tribunal which was to be composed of
representatives of five of the Allied and Associated Powers whose task
it was to be to try the former German Kaiser for a supreme offence
against international morality and the sanctity of treaties.
e. As regards the Pact Of Paris, in the opinion of the Nuremberg
'Tribunal, this was a necessary implication of the Pact, "The solemn
renunciation of war as an instrument of national policy necessarily
involves the proposition that such a war is illegal in international
law; and that those who plan and wage such a war, with its inevitable
and terrible consequences, are committing a crime in so doing".
Schwarzenberger criticized all these arguments. In the opinion of
Finch, the Tribunal failed to take into consideration or give due weight
to the attitudes of the prosecuting government towards the events cited
by the Tribunal at the time they took place. For example, the prompt
recognition of the annexation of Austria by Germany, and the failure of
the League of Nations to act upon a protest filed by the Mexican
Government demanding that the obligations of the League Covenant be
enforced at that time.
The counter arguments of Schwarzenberger in response .to the
arguments of the Nuremberg Tribunal are, in the same order, as follows
a. The Hague Convention IV of 1907 is concerned with jus in bello, and
not with breaches of jus ad bellum. In the Convention, the legality" of
aggressive war is taken for granted, and so is the lack of any tests in
international law regarding the legality of war between subjects of
international law.
b. The description of the act of initiating a war of aggression as the
supreme international crime does not explain how action, reprehensible
for generations in terns of any community morality, was transformed in
the post-1919 period into a criminal act.
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c. As regards the reference to the Treaty Of Mutual Assistance of 1923
and the Geneva Protocol of 1924, the answer of Schwarzenberger is that
if a treaty is subject to ratification, it is not binding until this has
happened.
Finch says that unratified protocols can not be cited to show the
acceptance of their provisions.
d. As regards the reference of Article 227 of the Treaty Of Versailles
of 1919, Schwarzenberger argues that the Nuremberg Tribunal invited an
argument a contrario by its (the Tribunal) addition that in Article 228
of the Treaty of Versailles, Germany had expressly recognised the right
that the Allied Powers to bring before military tribunals persons
accused of having committed "acts in violation of the laws and customs
of war", i.e., war crimes in the strict sense of the term.
e. As regards the Pact Of Paris, Schwarzenberger refers to five cases
in which resort to war, under the Pact, remains lawful, these cases are
- as an exercise of the right of self-defence;
- as an instrument of international policy;
in relations between Contracting Parties and Third States;
- against Parties in breach of the Pact;
- by way of reservations, such as the United States and British Monroe
Doctrines.
Schwarzenberger argues that while it is self-understood that a
breach of the Pact Of Paris is a breach of a treaty, and any breach of a
treaty constitutes an international tort, the further legal consequence
attached to acts of aggression, that is, that they are crimes akin to
war crimes in the strict sense, does not necessarily follow from the
illegality of a breach of treaty. Whether this is so or not depends on
the intention of those who have established such a consensual quasiorder.
In addition to the above, Finch argues that the Pact itself.hakes no
distinction between aggressive, defensive, or other kinds of war but
renounces all wars. The Pact also does not mention sanctions to be
enforced other than the statement in the Preamble that "any Signatory
Power which shall hereafter seek to promote its national interests by
resort to war should be deprived of benefits furnished by this Treaty".
This provision is not imperative but conditional in the discretion of
each Signatory.
4. Further criticism of the Nuremberg trial may be added. As noted
by some writers, from the very outset the post-Second World War program
for the punishment of war criminals was vigorously attacked and
vigorously defended on both political and legal grounds.
In the
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following, we shall refer to these arguments
a. The defence argued that to apply ex post facto laws in a criminal
trial, and to Judge one's own case would transgress fundamental
principles of justice. The ex post facto principle means that a crime
can only be regarded a violation of a law in existence at the time of
its perpetration. According to Quincy Wright, it is a commonly asserted
principle of international law that international agreements bind only
the Parties and cannot adversely modify the legal position of nonparties. Wright noted hat the Nuremberg Tribunal did not deny this
principle but failed to find that any rights of third parties, either
Germany or the individual defendant, had been violated by the terms of
the London Charter establishing its Jurisdiction, procedure, and law.
The same meaning was expressed by Finch who said, the Charter, being
international legislative act, is subject to the same objection
against ex post facto legislation.
an

The ex post facto argument was directed primarily at crimes against
peace and at some of the crimes against humanity.
b. The Nuremberg Tribunal failed to apply the maxim nullum crimen sine
.lege, c ' e ' nulla poena sine lege." 9 ) According to Stone, this maxim
embodies a value-judgment centuries old in Western civilization, and
traceable to Greek and Roman days. In its full wording and strict
sense, the maxim condemns not only explicit retroactive punishment, but
also the concealed form of punishment for acts criminal by analogy only.
Its purport, therefore, is to require precise advance description of the
acts punishable and the range of punishments.
But, Stone decides that there is clearly no principle of
international law embodying the maxim against retroactivity of criminal
law. Even therefore, he continues, if the Nuremberg Charter indictment
and Judgment grossly violated the maxim that would still constitute no
legal objection to them. This would still leave the question whether it
was an ethical violation, especially as concerns the counts for
aggressive war-making and for crimes against humanity.
5. Quincy Wright refers to the idea that the Four Powers acting in
the interest of the United Nations had the right to legislate for the
entire community of Nations, though given some support by Article 5 of
the Moscow Declaration of November 1, 1943, and by Article 2 paragraph 6
of the Charter of the United Nations, c2 °) was not referred to by the
Tribunal. The Preamble of the Agreement of August 8, 1945, however,
declares that all the Four Powers in making the Agreement "act in the
interests of all the United Nations" and invited any government of the
United Nations to adhere, and nineteen of them did so. Since the
Charter of the United Nations assumed that the Organization could
declare Principles binding on non-Members, it may be that the United
Nations in making the Agreement for the Nuremberg Tribunal intended to
act for the Community of Nations as a whole, thus making universal
international law.
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We believe that no state has the right to legislate for the entire
Community of Nations, this makes this state as a guardian over a
community of minor states which is contrary to the first Principle
provided for in Article 2 paragraph 1 of the United Nations Charter,
according to which "The Organization is based on the Principle of the
sovereign equality of all its Members". Therefore, to "act in the
interests of all the United Nations" as provided for in the Preamble of
the London Agreement of 1945, must always be subject to the provisions
of the Charter, especially those relating to the Purposes and Principles
of the Organization.
We believe that the obligation not to initiate aggressive wars
against other states apart from the obligation under the United Nations
Charter to refrain from the threat or use of force in international
relations - rests on a different basis.
Although it cannot be said that an unratified treaty such as the
Geneva Protocol of 1924, establishes obligations On the States
Signatories; but at the sane time this situation cannot be interpreted
as giving to every Signatory State, the right to initiate war against
another Signatory State.
The question to be asked is whether or not a state has the right to
initiate war against another state in the absence of a treaty or
customary obligation, in the strict sense, to this effect? In other
words, is the state entitled to threaten the existence of other states
by initiating aggressive wars, in the absence of a legal obligation to
the contrary ?
•

What will be the destiny of the weak states, indeed the whole
Family of Nations if we accept this hypothesis ?
What will be the destiny of mankind if we give a state a carte
blanche to initiate aggressive wars against other states in the absence
of a formal obligation ?
We believe that there is a duty on every state to respect the
existence of other states, against its own right to exist. The content
of this duty is the obligation to refrain from resort to aggressive war
in violation of the right of existence of other states. In other words,
there is an implied obligation in this regard on every state, as a
result of the right of every state to exist. Also, we believe that the
criminal nature of the illegal resort to war, and the right to punieh,
this crime may be considered as an extension of the right of selfdefence against this illegal resort to war.
However, according to Quincy Wright, the general opinion that
aggressive war and mass massacre are crimes has been recognized in
formal international law, and that law has been sanctioned by trial and
punishment of many of the guilty.

- 599 -

THE

LeaALirv OF WAP IN AL-SHARIA AL-IELAMIVA AND INTEPNATIONAL LAW
CI4AF. TER IT OP'

PAFti- XV

Second: The Attitude Of The Nuremberg Tribunal
Towards The Violation Of The Laws And Customs Ot
Warfare
1. Article 6 paragraph (b) of the London Charter of 1945, defined
war crimes as including murder, ill-treatment, or deportation of
civilians to forced labour or for any other purpose, wanton destruction
of cities, towns or villages, and devastation not Justified by military
necessity.
2. It is well established that international law allows the enemy to
punish war criminals, even after the cessation of hostilities, and the
London Charter only repeated here what is generally accepted
international law.
3. As noted by Schwarzenberger, whether the rules of warfare formed
a part of international customary law or were codified in conventions,

they were so elementary that the Nuremberg Tribunal was fully justified
In treating them as having, by 1939, been "recognized by all civilized
nations". Breaches of rules such as those laid down in the Hague
Convention IV of 1907 and the Geneva Red Cross Conventions of 1929
constitute the traditional type of war crime. The Nuremberg Tribunal
considered that violations of these provisions constituted crimes for
which the guilty individuals were punishable is well settled to admit of
argument.
4. The Defence before the Nuremberg Tribunal submitted that the
territories which had become incorporated into Germany, c21, the law of
the belligerent occupation ceased to apply there. The Nuremberg
Tribunal left it open whether such a doctrine,even if established, could
apply in favour of an aggressor. It held, however, that, under
international customary law, unilateral annexation was ineffective so
long as there was an army in the field attempting to restore the
occupied territories to a dispossessed sovereign. This finding was,
according to Schwarzenberger, in complete accordance with established
practice and Doctrine.
5. The London Charter of 1945 states that, superior orders do not
provide absolute immunity.
If, in the interest of justice, thit is
required, this defence is admitted in mitigation of guilt.'
Schwarzenberger notices that the London Charter is more lenient than is
required by the laws of war. However, the Nuremberg Tribunal decided .
that superior orders, even to a soldier, cannot be considered in
mitigation where crimes as shocking and extensive have been committed
consciously, ruthlessly and without military excuse or justification.
In the opinion of Finch, the maxim respondeat superior works in two
directions. If a subordinate successfully pleads the rule the liability
for the commission of the crime is not extinguished but is transferred
to the superior who issued the order. The military and naval officers
convicted at Nuremberg were found upon the evidence to be personally
responsible for the signature or issuance of orders that violated the
laws and customs of war. Had their contention that they acted upon the
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orders of Hitler been accepted as a valid defence, the rule respondeat
superior would have served as a reductio ad absurdum (the method of
disproving an argument by showing that it leads to an absurd
consequence) the purpose of frustrating the law. Upon such a theory it
would have been impossible to punish anyone for the crimes of this war.

E.

The Attitude Of The Tokyo Tribunal Towards
Resort To War And The Violations Of The Laws And
Customs Of War
First: The Attitude Of The Tokyo Tribunal Towards
Resort To War
1. According to Article 5, the Charter of the Tokyo Tribunal defined
crimes against peace as, planning, preparation, initiation or waging of
a declared war or uncleaned war of agression, or a war in violation of
international law, treaties, agreement or assurances, or participatioR
in a common plan or conspiracy for the accomplishment of any of the
foregoing. The indictment contained a multiplicity of counts. (22)
Article 6 of the Charter on the "Responsibility Of The Accused"
• provides that
"Neither the official position, at any tine, of an accused, nor the fact
that an accused acted pursuant to order of his government or of a
superior shall, of itself, be sufficient to free such accused from
responsibility for any crime with which he is charged, but such
circumstances may be considered in mitigation of punishment if the
Tribunal determines that justice so requires".
2. Following the Nuremberg Tribunal, the Tokyo Tribunal held that
initiation of a war of aggression constitutes the supreme international
crime.
Some judges of the Tribunal, in their dissented judgments
contested this conclusion. In the opinion of one of them "Justice
Rolling" there is no legal basis for the criminality of aggressive war
in either the Pact Of Paris or in customary international law.(2'"
In analysing the attitudes of the judges in this regard,. Solis
Horwitz observed :(24-'
"Not all judges were content to rest their conclusions upon the legal
effect of the Pact Of Paris. The President, while accepting the
majority view of the Pact, assigned as a separate reason the emergence
of a customary international law, and although his position is not too
clearly enunciated, he also seemed to find a basis for his conclusion in
natural law, In his view, international law might be supplemented by
rules of justice and general principles of law. Rigid position was no
longer in accordance with international law and the natural law of
nations was equal in importance to the positive or voluntary".
3. In general, the Tokyo Tribunal applied criteria of responsibility
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similar to those applied by the Nuremberg Tribunal. Thus, those who
were not in a position to influence the making of policy were not
convicted of crimes against the peace. Planning and preparing were
equated with conspiracy, and initiating war was not considered
separately from waging war. The nature of the conspiracy was also
similar to that charged in the indictment at Nuremberg and
responsibility for participation was assessed in much the same way.
Second! The Attitude Of The Tokyo Tribunal Towards
The Violation Of The Laws And Customs Of Warfare
1. In the Charter of the Tokyo Tribunal, war crimes in the strict
sense was described as "conventional war crimes", and defined as
violation of the laws and customs of warfare including breaches which
are declaratory of the laws of war.
2. Similar to the Nuremberg Tribunal, the Tokyo Tribunal pointed out
that the war crimes stricto sensu indicted before it, did not concern
controversial issues which might be doubtful in an age of increasingly
inhuman and indiscriminate warfare. In the indictment, the emphasis was
put on acts of wholesale murder and ill-treatment of prisoners of war,
and plunder of occupied territories.
3. The Tokyo Tribunal recognized the criminal responsibility for
conventional war crimes of the authorities who had known about them,
could have prevented them, and had command responsibility. Many of the
accused were sentenced on count of the indictment, which charged that
they deliberately and recklessly disregarded their legal duty to take
adequate steps to secure the observance and prevent breaches of the laws
of war. As noted by Rifling, this criminal responsibility for failure to
act was not later recognized in the Geneva Conventions of 1949. It is
now inserted in the provisions of Protocol I additional to these
Conventions which was adopted in 1977.

IV.
The Endeavors Towards An International
Criminal Court Of Justice
A

Historical Evolution

The idea of punishment of individuals for acts which world opinion
regards as peculiarly destructive of international peace and order has
its deep roots in history.
1. As noted by Ferencz, since the times of Phoenicians and the
Vikings, piracy has been condemned as a crime against the law of
nations. Pirates, as "hostes humani generis", <2s ) could be tried by any
country.
2. It is also noted that with the development of rules for
humanitarianism in war, as reflected in Francis Lieber Code of 1863, the
Brussels Declaration of 1874, the creation of the Red Cross in Geneva,
and the Hague Conventions of 1899 and 1907, many states recognized that
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violations of the customs of war should be treated as war crimes.
3. After the First World War, the committee Of Jurists which drafted
the Statute of the Permanent Court of International Justice in 1920
recommended also the establishment of an International Criminal Court;
but the Assembly of the League of Nations pronounced the plan
premature. CG)
4. During the two World Wars period, some private drafts of an
International Criminal Court were prepared
a. A draft was adopted by the Inter-Parliamentary Union at its
Washington Conference in 1925.
b. Another draft was adopted by the International Law Association
adopted at its Vienna Conference in 1926.
c. The International Association For Penal Law, at its meeting in
Brussels in 1926, adopted a Resolution for setting up an inter-'
national jurisdiction for the punishment of certain violations of
the law of nations.
These drafts were later deposited officially with the SecretaryGeneral of the League of Nations. The common element in these drafts
was the proposal to convey criminal jurisdiction upon the Permanent
Court of International Justice through the creation of a Criminal
Chamber.
5. The Convention On The Prevention Of Terrorism of 1937, which was
never ratified, provides for trial of the offenders.
6. In its Resolution 260 (III) of December 9, 1948, the United
Nations General Assembly invited the International Law Commission to
study the desirability and possibility of establishing an international
judicial organ for the trial of persons charged with Genocide or other
crimes over which jurisdiction will be conferred upon that organ by
international conventions. Article 6 of the Genocide Convention of 1948
provides for an International Penal Tribunal."'"
7. The International Law Commission decided by a majority Vote, at
its Second Session at Geneva from June 5 to July 29, 1950, that the
establishment of an international judicial organ for the trial of
persons charged with Genocide and other crimes, is desirable and
possible.
8. On December 12, 1950, the United Nations General Assembly decided
to name a Committee of Representatives of some Member States( 2e ) to meet
in Geneva on August 1, 1951, for the purpose of preparing one or more
preliminary Draft Conventions and Proposals Relating to the
Establishment and the Statute of an International Criminal Court.
9. The said committee met at Geneva from 1 to 31 August, 1951, and
prepared a Draft Statute for an International Criminal Curt.')
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10. In 1951 and 1953, the United Nations appointed a Special
Committee on International Criminal Jurisdiction to draft statutes for
an International Criminal Court, but work was postponed pending
preparation of a Code Of Offences Against Peace And Security Of Mankind.

The Purpose Of An International Criminal Court
The purpose of an International Criminal Court is not only the
retribution for serious crimes against international public order, and
international law; but also the deterrence of potential law-breakers,
whether the Court is permanent or ad hoc. However, as noted by Quincy
Wright, the tribunals proposed or actually established were in most
cases ad hoc.

C. Some Legal Problems Of The Establishment Of
International Criminal Court

an

The important legal problems which may arise out of the
establishment of an International Criminal Court are as follows
1. The Procedure for establishing the Court, under the United
Nations system, may be by the amendment of the United Nations Charter,
by a Resolution of the General Assembly or by an international
convention adopted by the Contracting States. The Committee established
by the International Law Commission, referred to above, preferred the
first procedure, i.e., the amendment of the Charter.
Quincy Wright believes that such amendment is impracticable, he
prefers the second procedure, i.e., a Resolution of the General
Assembly. To explain his view he says that the fears that the Court in
that case could only be a subsidiary organ of the Assembly and limited
to the competence of the Assembly which probably lacked power to
administer justice, are of doubtful validity. He submits a twofold
argument, first, legislative bodies have often established courts though
they themselves lack power to administer justice, such as the General
Assembly which established the United Nations Administrative Tribunal;
and second, it seems probable that the Assembly's broad powers to
encourage the progressive development of international law arid, the
peaceful adjustment of situations permits it to establish an,
International Criminal Court.
We believe that it is more suitable to amend the Statute of the
International Court of Justice, and confer the Court with an
international penal jurisdiction, although some writers, such as
Mehrish, believe that the Court is not the proper forum to implement
control, by law, of all methods of mass destruction and acts of
inhumanity. In the opinion of Mehrish, the Statute of the International
Court of Justice was not designed for the penal jurisdiction and its
amendment would be difficult.
But, the International Court of Justice, the main judicial Organ of
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the United Nations, is already in existence. Its permanent existence
makes the administration of justice more available than in the case of
creation of a new judicial body. The recent Court is the continuation
of the Permanent Court of International Justice, thus, it has a longestablished judicial traditions, and its body as a whole represents the
main forms of civilization and the principal legal systems of the world
according to Article 9 of its Statute. The so-called impracticability
of the amendment of the Statute is in our opinion an illusion. The main
point in the whole matter is the substance, and not essentially the
procedure, if the idea of international Criminal justice is accepted by
the Member States of the World Community or most of them, then the
procedure will be of secondary importance.
The American writer Finch is of the opinion to delegate the
International Court of Justice with such functions and jurisdiction of
the Nuremberg Tribunal as might seem appropriate to this principal
judicial Organ of the United Nations. Ferencz is also of the opinion to
amend the Statute of the International Court of Justice to create an International Criminal Chamber.
2. The concept of state sovereignty is an obstacle against the
jurisdiction of the Court. According to Quincy Wright, it is a rule of
international law that no state can be sued without its consent;
consequently a Court designed to have jurisdiction over -states cannot
function without consent of all states subject to its jurisdiction.
After the Nuremberg and Tokyo Trials, the individual responsibility
of war criminals is not disputed; but at the sane time and according to
Quincy Wright, international law seems to permit any state to exercise
criminal jurisdiction over individuals whom it has in its custody,
whatever their nationality or wherever the crime was committed, if they
are charged with an offence against international law. Also, according
to Quincy Wright, there are theoretical and practical grounds for
excluding the concept of criminal liability from artificial persons such
as states and corporations.
3. The definition of the offences to be punished by the Court. In
both Charters of the Nuremberg and Tokyo Tribunals, crimes against
peace, war crimes and crimes against humanity were declared -td be
punishable under international law.
However, the extent of these'
offences will be determined by the states who accept the jurisdiction of
the court. It is necessary that the procedure to be followed for the.' .
establishment of a new judicial body or conferring a criminal
jurisdiction to the International Court of Justice, must not include any
reservations of whatever nature.
4. The law to be applied by the court raises the need to adopt a
Code Of International Criminal Law. The International Law Commission
has been drafting such Code, stated the Principles of the Nuremberg
Trial, and produced a Draft Code Of Offences Against Peace And Security.
The crime of Genocide has also been defined in a Convention which cane
into force on January 12, 1951.
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See In English:
The Kew Encyclopaedia Britannica, Volume XIX, passim; Leon Friedman
(Editor), The Law Of War, passim; Dietrich Schindler and Jiri Taman,
The Laws Of Armed Conflicts, passim; William W. Bishop, International Law, pp. 996-1018; Ian Brownlie, International Law And The Use
Of Force By States, pp. 167-213; B.N. Mehrish, War Crimes And Genocide, pp. 1-104; Chris N. Okeke, Controversial Subjects Of Contemr
purary International Law, passim; L. Oppenbeim, International Law,
Volume II (Disputes, War And Neutrality), pp. 566- 588; Georg
Schwa rzenberger, International Law As Applied By International
Courts And Tribunals, Volume II (The Law Of Armed Conflict), pp.
467-523; Julius Stone, Legal Controls Of International Conflict, pp.
324-379; Bans Erhard, The Nuremberg Trial Against The Major War
Criminals And International Law, pp. 223-245; Tom J. Farer, The Laws
Of War - 25 After Nuremberg, pp. 5-54; Benjamin B. Ferencz, International Criminal Court, pp. 99-101; George A. Finch, The Nuremberg
Trial And International Law,pp. 20-37; George A. Finch,Draft Statute
For An International Criminal Court, pp. 89-98; Bans-Heinrich
fescheck, Nuremberg Trials, pp. 50-57; Hans-Heinrich Jescheck, War
Crimes, pp. 294-298; Robert G. Neumann, Neutral States And The
Extradition Of War Criminals, pp. 495-508; Vespasion V. Pella,
Toward An International Criminal Court,pp. 37-68; Bert V.A. Rolling.,
Tokyo Trial, pp. 242-245; F.B. Schick, The Nuremberg-Trial And The
International Law Of The Future, pp. 770-794; Telford Taylor, The
Nuremberg War Crimes Trials, pp. 243-370; Quincy Wright, The Laws Of
Nuremberg Trial, pp. 38-72; Quincy Wright, Proposal For An International Criminal Court, pp. 373-395.
See In Arabic:
Muhammad Yusuf Ulwan, International Documents (Arabic Translation);
passim; Yunus Al-Azzawl, Nushkilat Al-Masuliya Al-fina l iya AshShakbslya Fi Al-Qanun Ad-Dawli, passim; Abdul Wahhab Humad, Al-Ifram
Ad-Dawli passim; Rameed As-Saadi, Muqqadima Fl Dirasat Al-Qanun AdDawli Al-fina l i,passlm; Basanain Ibrahim Saleb Ubaid, Al-Qadda l a AdDawli Al-fina l i, passim; Basanain Ibrahim Saleb Ubaid, Al-Jarima AdDawliya, passim; Abbas &baud Al-Aqqad, Hitler Fl Al-Alzan, passim;
Muhammad Nohyee Eddin Awad, Dirasa Fl Al-Qanun Al-fina l i Ad4DAwli,
passim; Ganal Eddin Al-Uttaifi, Nabwa Mubakama fina l ly& Li Mujrialf
Al-Barb Al-Israelieen, pp. 181-219.
These trials were also held in Nuremberg. The London Charter stated'
that national or "occupation" courts would still have the power to
try war crimes in addition to the trials conducted by the
International Military Tribunal.
• In a note of June 3, 1960, to the Government of Argentina, Israel
attributed the capture to a "volunteer group" and expressed its
regret if it had "violated Argentine law and interfered with natters
within the sovereignty of Argentina".
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kbction 1 (a) of the law provides that

"A person has committed one of the following offences
1. done, during the period of the Nazi regime, in an enemy country,
an act constituting a crime against the Jewish people;
2. done, during the period of the Nazi regime, in an enemy country,
an act constituting a crime against humanity;
3. done, during the period of the Second World War, in an enemy
country, an act constituting a war crime;
is liable to the death penalty.
"crime against the Jewish people means any of the following acts,
committed with intent to destroy the Jewish people in whole or
in part

(I)

Killing Jews;

(II) Causing serious bodily or mental harm to Jews;
(III)Placing Jews in living conditions calculated to bring about
their physical destruction;
(IV) Imposing measures intended to prevent births among Jews".
"Crime against humanity means any of the following acts : murder,
extermination, enslavement, starvation or deportation and other
inhumane acts committed against any civilian population, and
persecution on national, racial religious or political grounds".

fiar_orime means any of the following acts : murder, ill-treatment
or deportation to forced labour or for any other purpose, of
civilian population of or in occupied territory,murder or illtreatment of prisoners of war or persons on the seas; killing of
hostagesiplunder of public or private property; wanton destruction of
cities, towns or villages; and devastation not justified
by
. military necessity".
Section 3(a) provides that :

"A person who during the period of Nazi rêgime, in enemy country,
was a member of or held any post or exercised any function in,
any enemy organization, is liable to imprisonment for a term not
exceeding seven years".

5ection 3(b) defines "enemy organization" as

"a body of persons which, under Article g of the Charter of the
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International Allitary Tribunal annexed to the Four-Power Agreement
of August 8,1 g 45, on the trial of the major war criminals, has been
declared, by a judgment of that Tribunal, to be a criminal
organization".
C51

In a seminar held in the State Information Department,Cairo (Egypt),
1 g 62, two Egyptian international lawyers, Professor Muhammad
Rafez Ghanem and Professor Boutrus Gbali adopted the opinion of
the illegality of Eichmann's trial taking into account the
aforementioned circumstances.

(61

According to Black's Law Dictionary, ex post facto law is, "a law
passed after the occurrence of a fact or commission of an act,
which retrospectively changes the legal consequences or relations
of such fact or deed".

(7 '

Of course, this is a legal farce, and not an actual trial.

Ce) The United States representatives on the Commission dissented from the portions of the report that referred to crimes against
humanity, to the conclusion that Heads of States should be liable
to criminal prosecution,and to the conclusion that special measures
should be adopted to deal with those responsible for the war.
' The Japanese representatives made a reservation to the conclusion
which Heads of State would be held criminally responsible for
political acts; and they did not concur in the provision making
failure to act to prevent or end violations of the laws or customs
of war an affirmative offence.
C)

According to Schwarzenberger, the term "Tribunal" denotes two features of the International Military Tribunals of Nuremberg and
Tokyo, their ad hoc and judicial character.

C701

A Far Eastern sub-commission was subsequently established and performed similar functions in Chung-King, Szechwan Province, China.

'

The Tribunal decided that Gustav Krupp von Bohlen und Hallbach, who
had been indicted, was too sick to be tried; that Martin Borman,'
who had not been found should be tried in absentia; that BOdolpA
who was alleged to be suffering from loss of memory, was not
in such a condition as to prevent his trial ; and that Julius
5treicher was not in such a mental condition as to prevent
trial. One defendant, Robert Lay, committed suicide while in
custody. Thus, only Twenty One defendants were present in person
during the trial. It was reported that Hess has committed suicide
in his prison in summer 1g87.

1)

" 21

Those were Schacht, von Papen, and Fritzsche.

C13) Those were Goering, von Ribbentrop, Jodi, Berman, Kaltenbrunner,
Rosenberg, Frank, Frick, Streic.her, Sankel, Keitel and Seyss-Inquart.
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Those were Hess, Funk, Doenitz, Raeder, von Schirach, Speer and von
Neurath.

C751 Two of the defendants died during the course of the trial, and one
was declared unfit to stand trial.
( 16 ' Japan, unconditionally, surrendered on September 2, 1945.
C17) According to Schwarzenberger, "convictio juris sive necessitatis"
means conviction of the existence of a legal duty or a necessity
creating such a duty.
(7E

means that "no crime without a pre-existing law making the act
a crime".

C1 '11

It means that "no punishment without a pre-existing prohibitory
rule".

C2 ° 1 Article 2 paragraph 6 of the United Nations Charter provides that :
"The Organization and its Nembers,in pursuit of the Purposes stated
in Article 1, shall act in accordance with the following Principles

6. The Organization shall ensure that States which aie not Nembers
of the United Nations act in accordance with these Principles
so far as may be necessary for the maintenance of international
peace and security".
C27) During the Second World War, Germany incorporated by unilateral
actions parts of the territories of Poland, Belgium, France and
Yugoslavia and the whole of Danzig and Luxembourg.
C22) The counts contained in the indictment were as follows
- Count One charged conspiracy to have Japan, either alone or with

other countries, wage wars of aggression against any country or
countries which might oppose her purpose for securing the military, naval, political and economic domination of east Asiak and
of the Pacific and Indian Oceans and their adjoining countries.
- counts Two to Four charged conspiracy to have Japan wage aggre7.

ssive mar against named countries.
- Count Five charged all the accused with conspiring with Germany

and Italy to have Japan, Germany and Italy mutually assist
each other in aggressive warfare against any country which
might oppose them for the purpose of having these three nations
acquire complete domination of the entire world, each having
special domination in its own sphere.
- Counts Six to Seventeen charged all accused except Shiratori

- 609 -

TNE LEGALITY OP WAR IN AL-GNARI'A AL-IGLAMIYA AND INTERNATIONAL LAW
i-11.4 F. 7" n=

-

TI An

4#D
F. ori

TL

with having planned and prepared aggressive war against named
countries.

- Counts Eighteen to Twenty Six charged all accused with initiating
aggressive war against named countries.
- Counts Twenty Seven to Thirty Six charged all accused with waging
aggressive mar against named countries.

- Counts Twenty Seven to Thirty Six charged all accused with waging
aggressive war against named countries.
C *231 But he found other basis in international law for trying the
defendants such as helium Justum doctrine.
C -24)

Referred to in, B.1. Nehrish, War Crimes And Genocide - The Trial
of Pakistani War Criminals, Oriental Publishers, Delhi, 1972, pp.
64-65.

( .2s ' It means "the enemies of all mankind".
(26) Article 227 of the League Pact, as referred before, required
Germany to surrender the Kaiser for trial before a special Allied
'
Tribunal.
C•27)

Article 6 of the Genocide Convention of 1948 provides that
"Persons charged with Genocide or any of the other acts enumerated
in Article 3 shall be tried by a competent tribunal of the State in
the territory of which the act was committed, or by such international penal tribunal as may have Jurisdiction with respect to those
Contracting Parties which shall have accepted its Jurisdiction".

6. '2E"

This committee was constituted of representatives of Australia,
Brazil, China, Cuba, Denmark, Egypt, France, India, Iran, Israel,
the Netherlands, Pakistan, Peru, Syria, the united Kingdom, the
United States and Uruguay.

(42'" The main features of the proposed court are :
1. The Court is to be "permanent", but it is not anticipated that
the nine Judges constituted the Court will devote full time
it.
2. The Draft Statute provides for the following organs :

"Committing Authority', organized like the court, to
certify whether the evidence justifies indictment of the
person accused.

a. A

b. A "Prosecuting- Attorney", to be chosen after such certificate
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had been issued.
c.

A "Board Of Clemency", with powers of pardon, parole and
suspension or reduction of sentences.

3. Judgment and sentences require a majority of the judges participating. In other decisions of the Court a tie is to be
dissolved by the vote of the presiding judge.
4. Dissenting opinions are allowed.
5. Decisions may be revised on discovery of new and decisive
facts.
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War As_ A Phenomenon
War is a phenomenon connected with the existence of man. It has
existed since the creation of man, and is still exists to-day. War is
not connected with a specific race or certain degree of civilization.
It has existed among several human races in different historical
circumstances regardless of the degree of civilization. But, it is to be
noted that the continuous progress of man was accompanied by a
continuous development of different types of weapons, delivery systems
and military techniques. Due to this advance, weapons have become more
destructive, and war more comprehensive to the extent that it affects
the whole human environment. Moreover, the damages of modern weapons
which have not been used yet, will lead, if used, to a real and maybe
the last disaster in the history of man.

Failure Of The International System To Achieve
World Peace
The human progress was also accompanied by a similar progress in
systems of positive law (man-made law) whether at the domestic or
international levels. At international level, since the beginning of
this century, certain restrictions were imposed on the use of certain
weapons (ills in bello); the recourse to war (ills ad bellum) has become
subject to certain restrictions as well. Under the 'United Nations
system, the threat or use of force in international relations is
prohibited.
The international criminal responsibility, after the
Nuremberg and Tokyo Trials, has been acknowledged.
Despite this legal advance, war as a phenomenon continues to exist
even after the inception of the United Nations, the Gulf War is a
tangible example of this fact.
Thus, the aspirations of the Preamble of the United Nations Charter
"to save succeeding generations from the scourge of war
" and "to
ensure, by the acceptance of principles and the institution of methods,
that armed force shall not be used, save in common interest" lave
vanished. The undertaking of the United Nations Members, according to
Article 43 of the Charter, to make available to the Security Council, in .
accordance with a special agreement or agreements, armed forces,
assistance and facilities; and the establishment of a Military Staff
Committee according to Article 47 of the Charter, has never put into
practice.
However, the system of the United Nations cannot be blamed. The
United Nations is at its best "a centre for harmonizing the actions of
nations in the attainment of (its) common ends" according to Article 1
paragraph 4 of the Charter. The United Nations is, by no means, a supranational Organization. Therefore, it is necessary to seek another
alternative more efficient than the contemporary international system.
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The islanuc Trend
Among the theories of the Islamic trend, one theory calls for the
establishment of an Islamic World State applying Al-Shari'a Al-Islamiya.
The establishment of a world state is not a modern idea or, as it seems
to a great many people a sort of Utopia, unrealistic and imaginative.
Within the Islamic thought, the establishment of an Islamic World
State does not mean necessarily that all its inhabitants become
Muslims, because freedom of belief is an important Islamic principle.
According to the Holy Qur'an, "there is no compulsion in religion".
According to the Islamic conception, the essential principle in AlIslam is tawhid (unity). This unity is sought first of all in the unification of the inward and outward life of the human being. Al-Islam
contains within itself all religions which preceded it. Al-Islam is
the only religion which requires its followers to believe in all the
great religions of the worl d , revealed by ALLAH, which preceded it.
According to the Islamic perspective, ALLAH did not send different
truths through His many prophets, but different expressions and forms of
the sane fundamental truth of tawhid. In fact, Al-Islam is the generic
term applicable to every revealed religion provided that religion was
not altered by men. In this sense, all revealed religions may be
considered Al-Islam. Al-Islam is a universal message which reaffirms
what all the prophets have asserted over the ages, the Oneness of ALLAH.
According to this theory of the Islamic trend,the World State should
apply Al-Shari'a Al-Islamiya. As said before, Al-Islam is the religion
of tawhid, and all its functions, whether social or sPiritual,are aimed
towards the realization of this tawhid. Being the last of ALLAH's
revealed religions, it symbolically reinstates man in his primordial
state of wholeness in which the temporal and spiritual authorities are
united into one body. In order to return man to his original state of
wholeness, Al-Islam unites the spiritual and temporal powers,
historically, in the person of the Holy Prophet Muhammad (peace be
upon him), and eternally in Al-Shari'a Al-Islamiya to which the Muslim
Community must adhere in order to attain salvation.
Al-Islam formulated one basic law for the whole world, and the Holy
Prophet Muhammad (peace be upon him), was made a Prophet untg'.the
entire humanity. His Prophethood was not meant for any particular
nation or country or period; his message is for all peoples and for all
ages. The earlier codes were abrogated by the advent of Muhammad (peace,.
be upon him) who gave the world a complete code of life. Neither is any •
prophet to appear in the future, nor is any religious code going to be
revealed till the Doomsday.
ALLAH has revealed Al-Shari'a to man so that he may reform himself
and his society. The existence of Al-Shari'a in the world is due to the
compassion of ALLAH for His creatures. He has enacted an all-encompassing
law for them to follow and thereby to gain felicity in both this world
and the Hereafter. Al-Shari'a is thus ideal for the human society and
the individual, it provides meaning to all human activities and an
integral human life.To live according to Al-Shari'a is to live according
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to the Divine Will, according to a norm which ALLAH has willed for
man. It is essential to note that Al-Islam is the only course free of the
consequences of human desires, human weakness and human self-interest
legislating for the benefit of the individual, his family and community.
The Ordainer of the Islamic system of life is ALLAH Almighty, the LORD
of all mankind. He does not legislate for His Own sake, or of one
category of mankind in preference to another, or one race in preference
to another.

The Duty To Establish The Islamic World

St.ate

According to this Islamic theory, the establishment of an Islamic
World State applying Al-Shari'a Al-I.lamiya is a legal duty laid on
Muslim because the Muslim, unless he follows his Divine Law, his
assumption to be a Muslim is considered null and void. This opinion
substantiates its attitude by the following

First !

The Holy Qur'an decides that ALLAH is the Owner of
Sovereignty, therefore it is intuitive that ALLAH has the sole right to
rule; and the Holy Qur'an decides that the execution of commands of
others than ALLAH shall be considered invalid. ALLAH says, "Say : 0
ALLAH ! Owner of the Sovereignty ! Thou givest sovereignty unto whom
Thciu wilt, and Thou withdrawest sovereignty from whom Thou wilt. Thou
Exaltest whom Thou wilt, and Thou abasest whom Thou wilt. - In Thy hand
is the good. Lo ! Thou art Able to do all things".")

Second !

Pursuant to the foregoing, the human being is deprived of
the right to legislate, because he is a creature, slave and governed.
His own concern lies in following Al-Shari s a which is ordained by the
Owner of Sovereignty. Ofcourse, Al-Islam gave man the right of
interpretation and arriving at conclusions provided he endeavours to
do so within the limits prescribed by ALLAH. Al-Islam also gives the
believers the right to organise their affairs unless these affairs are
subject to an express rule of ALLAH or of the Holy Prophet Muhammad
(peace be upon him). This organization must observe the spirit of AlShari'a. In the Holy Qur'an, ALLAH says, "And speak not that which your
own tongues qualify [as clean or unclean]";( 2 ) and He also says,
"[Saying] : Follow that which is sent down unto you from your LORD;
and follow not protecting friends beside Him".-

Third !

The sound and just government in ALLAH's earth, is that .
government established and governed by the law revealed by ALLAH to His'
prophets, this government is called Al-Khilafa. In the Holy Qur'an,
ALLAH says, "We sent no messenger save that he should be obeyed by
ALLAH's leave".""

Fourth

All different endeavours made by any government to establish
a regime on the basis of legislation other than the legislation revealed
by ALLAH to His Prophet Muhammad (peace be upon him) will be considered
illegal. In the Holy Qur'an ALLAH says, "And obey not him whose heart
We have made heedless of Our remembrance, who follweth his own lust and
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Thus, according to this opinion, the endeavour to constitute a
government which establishes the religion of Al-Islam and applies AlShari'a is not only a legal matter, but also an objective to be
sought by all Muslims everywhere. Therefore, the Muslims who are
under a legal obligation to enforce Al-Shari'a and to recognize no
authority other than their own, are required to call to Al-Islam by
persuasion.
If Al-Islam is willingly accepted, this means the transformation of dar al l harb into dar Al-Islam. If Al-Islam is not
willingly accepted by non-Muslims, or if they fail to pay jizya; then
it is incumbent on the Islamic State to declare "Jihad Fi Sabeel ALLAH"
(Strife In The Way Of ALLAH). Thus, Jihad is the method to achieve the
objective of the Islamic State, i.e., the application of Al-Shari'a AlIslamiya.

The

Islamic State

And The Pax

Islamica

The eventual objective of the Islamic State is to extend the scope
of application of Al-Shari'a Al-Islamiya to the whole world. In this
way,peace (Pax Islamica) can be achieved through the application of the
Islalic justice represented in Al-Shari'a. Thus, Pax Islamica is the
eventual objective of Al-Islam. Consequently, Jihad is not an objective
per se, it is only an instrument to achieve Pax Islamica.
Since Jihad is the instrument of Al-Islam is to secute world peace,
this means, from a legal point of view, the continuity of the state of
war between the Islamic State ( dar Al-Islam) and non-Islamic States
(dar al-harb); but this does not mean the continuity of actual
hostilities between the two parties.
Thus, we have two conceptions of world peace. The Islamic conception
of the establishment of an Islamic World State applying Al-Shari'a AlIslamiya as the absolute justice of ALLAH, and the instrument to
establish this World State is Jihad. The other conception is that
of contemporary international law. This conception is based on the
existence of a world society divided into several states enjoying
legal (not actual) equality of status, and each of them enjoying
sovereignty. The method to secure world peace in this conception is the
prohibition of the threat or use of force in international relations.
Consequently the substance and method are different in these two
conceptions of world peace, each of them belonging to a different legal
system.
However, we believe that it is possible to eliminate or at least
minimize the acuteness of the difference between the two conceptions
of world peace as follows
1. Jihad is the lege ferenda of Al-Shari'a, the ideal to be sought by
the Muslims. Jihad is subject to the different circumstances of the
Islamic State and the consideration of the Khalifa. In this regard, it
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be recalled, that Jihad has different meanings, the fighting of the
unbelievers is only one of them.

2. The Islamic State will not initiate Jihad against non-Islamic
states, if it is possible to arrive at Pax Islamica by other means.
Jihad, as said before, is not an objective per se.
3. The existence of the state of war, in the legal sense, between the
Islamic State and the non-Islamic states does not mean necessarily the
existence of actual fighting between the two parties. Besides,it does
not mean the impossibility of peace relations between Muslims and
non-Muslims. As said before, it is possible to conclude a temporary
peace treaty between the Islamic State and non-Islamic states, the
duration of which not to exceed ten years, but it is possible to renew
it for further period or periods, according to the consideration of the
Khalifa.
4. Even in the case of actual fighting between the Islamic State and
non-Islamic states, it is possible to resort to different methods,
especially the judicial, to settle disputes between the two parties.
The Islamic State, at the outset of the Eighth Century, resorted to the
judicial methods to settle disputes between Muslims and non-Muslims, in
the case of the people of Samargand who complained to the Khalifa Umar
Ibn Abd Al-Aziz that the Muslims had conquered their country
treacherously. A Muslim judge decided to revert to the status quo ante
bellum or the state of affairs as it existed before war.,
From all the above, it is not impossible to achieve non-hostile
relations based on mutual understanding and good faith.
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'' Sure III : 26; see also Suras III : 154; VII : 54;VII : 111; XVIII :
26; XL : 12.
(2)Sura XVI : 116.
(3) Sura VII : 3; see also Suras IV: 60; V 44.
( 4 ' Sura IV : 64; see also Aya 105 of the sane Sura;and Sura V: 49, 50.
(5 Sura VIII : 28; see also Sura IV : 65, 115.
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