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SUuImnmary

This thesis 1s a comparative study in Al-Shari'a Al-Islamiya (The
Islamic Law) and contemporary international law on the subject of the
legality of "Var".

It must b pointed out at the ocutset that the term "Var® is not the
precise term to apply to the subject of this thesis, and we often put
this term between quotation marks. Other terms have been used in the
United Nations Charter; and the meaning of Jihad in Al-Shari'a Al-
Islamiya is not compatible with the term "war” in international law,

This thesis is divided into a Prologue, four Parts preceded by an
Introductory Part and followed by an Epilogue.

The _Prologue deals with generalities relating to the topic
presented as a necessary background for the Introductory Part.

entitled *“Al-Shari'a Al-Islamiya And
International Law" is divided into Six Chapters. The main purpose_ of
this Part 1is to explain the distinction between the principles of
international 1law in Al-Bhari'a Al-Islamiya and public international
law, including the different sources and the basis of the obligatory
nature of the two systems of law.

Part 1 entitled "War And Legality" aims to distinguish between
certain conceptions in Al-Shari'a Al-Islamiya and public international
law. It is divided into Five Chapters dealing with Jihad and legality
in Al-Shari'a; and "Var® and legality in international law.

Part II entitled “The Limitations Of The Legality Of War" |is
divided into Three Chapters. The First Chapter deals with the
limitations of Jihad in Al-Shari‘a Al-Islamiya, and explains, inter
alia, the nature of relations between the Islamic State and non-Islamic
States; and the legality of certain aspects of the use of force in Al-
Shari'a. The Second Chapter deals with the limitations of the legality
of "Var" in international law. In this Chapter, we traced the evolution
of international law under the League of Nations and the United Fatioms,
and the legality of certain aspects of the use of force in international
law. The Third Chapter covers the study of the consequences of the
unlawful use of force in Al-Shari'a Al-Islamiya and internatjgnal law.

Part I]] is entitled “"The Legality Of "VWar" Within The Framework Of
Regional Organization". This Part is subdivided into Two Chapters.. The
First Chapter deals with Universalism and Regionalism in Al-Shari‘a- Al-
Islamiya and international law, A new division of regional
organizations is suggested in the Second Chapter to cope with the
subject of this thesis. Thus, we divide regional organizations into

~VII~
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three categories, regional organizations of Muslim Member States;
regional Organizations of Muslim and non-Muslim Member States; and
regional Organizations of non-Muslim Member States.

Part IV entitled “The Judicial Approach To The Legality Of Var" is
divided into Two Chapters. The First Chapter deals with the judicial
approach to Muslim States. Thus, we studied the different projects ta
establish an Arab Court of Justice and an Islamic Court of Justice. 1In
the Second Chapter, we studied the evolution in punishment of war crimes
before the First World VWar, and after the First and Second World Vars.

The Epilogue deals with the Conclusions of this comparative study.

-VIII-



THE LE@ALITY OF WAR IN S8L~SHARI W ALl-ISLAMIVA ARD INTERNATIOKNAL LAW
THE PROLOGUVE

mE_P_RQLQQ_uE}g
Genena]:ties(l)
Relig] : "

The term "religion" 1s derived from the ward "religio" which means
"to bind", thus religion is that which binds man to the truth. Man is,
as described by Gilani, ‘%> wvisible and also invisible. The body has a
constitution and the soul too has a constitution. The two constitutions
are radically different. Body is finite in space and time; while the
soul is infinite, free from the limitations of both.

Nasr¢<=* says, man needs revelation, because although a theomorphic
being he 1s by nature negligent and forgetful, he is by nature
imperfect. Therefore he needs to be reminded. The aim of religion is,
says Gilani, the development of man. The development of each of the
body and the soul must be on the lines of its own constitution, in the
Holy Qur'an ALLAB says, "He said : Our LORD is He VWVho gave Unto
everything its nature, then guided it aright".<4?> There is a climax for
the body. The soul is free from such limitations. Its capacities are
vaster than one can imagine. Potentialities once awakened im it through
progressive actions propel it on the path of eternal praogress which
crosses the barriers of death and scales heights our imagination cannot
measure,

Shalaby<S> notices that all revealed religions have been dawned
in the Middle East, as +this area witnessed the most advanced
civilizations since the oldest times, such as the Pharaonic, Phoenician,
Babylonian and Assyrian civilizations. However, according to the same
authority, the prophetic missions sent to humankind may be divided into
the following stages :

First: The first stage is the early childhood of +the human race, and
this includes the period humanity underwent from Adam to Nuh (Noah)
until Ibrahim (Abraham).The main features of this stage are as follows :

1. The Call is confined to a small group in which the prophet lives,
such as the community of the prophet Ibrahim, with the possible
existence of two prophets for two groups of people simultaneously, such
as Ibrahim and Lutt (Loat). .ot

2. The Call means monothelism and abandonment of the worship of idols and
images without any other detalls, except in case of a widespread social
malady, in which cases the Call had to forbid and fight.

3. The Call consisted of some pieces of advice, and there may have been
some sheets or pages, but there was no distinct book.

4, It 1s not possible, even approximately, to determine which of the
religions came first.

Second: The second stage is the late childhood of the human race at the
time of the praphets of the Israelites, especially Musa (Moses)
and Isa (Jesus). The main features of this stage are as follows :
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1. The extent of the Call increased and involved a Tribe of many
branches such as the "Sons of Israel®.

2. The Call involved same details and legislations. <&>

3. Some of the Calls at this stage had scriptures such as the Old and
Yew Testament. But only their meaning was revealed, and man expressed
them in words.

4. At this stage, dates appeared, but they are not entirely accurate.

Third: The third stage 1is that of the prime age of the human race at
which the mission of the Holy Prophet Muhammad (peace be upon him) was
revealed. The main features of this stage are as follows :

1. Through Al-Islam, by which the Oneness of ALLAH (GOD) became evident,
a new era dawned, that objected to polytheism in any form. The idea of
ALLAH in Al-Islam is that nobody is equal unte Him in senses or
conscience. The Holy Qur'an states, "Naught is as His likeness; and He
is the Hearer, the Seer",<7?

2. The Call of the Holy Prophet Muhammad (peace be upon him) has a
Scripture, the “Holy Qur'an", the guardian of which is ALLAH Himself. In
the Holy Qur'an ALLAH says, "Lo! Ve, even We, reveal the Reminder, and
Lo ! Ve verily are its gaurdian“.<®?

3. The Call to Al-Islam was addressed to all mankind. In the Holy
Qur'an ALLAH says, “Say [0 Mubammadl: O mankind ! Lo ! I am the
Messenger of ALLAH to you all",<®> and he also says, "“And Ve have not
sent thee [0 Muhammadl save as a bringer of good tidings and a warner
unto all mankind; but most of mankind knaow not".<1°?

4, Al-Islam is the last of the divine messages, and the Holy Prophet
Muhammad (peace be upan him) is the seal of the prophets. In the Holy
Qur‘an ALLAH says, "Muhammad is not the father of any man among you, but
he is the Messenger of ALLAH and the Seal of the Prophets; and ALLAH is
ever Aware of All things",<'?? ’

5. Al-Islam is a comprehensive religion comprising both spiritual and
secular affairs.

According to Nasr, every religion, including Al-Islam, possesses
ultimately two essential elements which are its basis and foundation, a
doctrine which distinguishes the Absolute and the relative, and a method
of attaching oneself to the Absolute and living according to the Will of
ALLAH in accordance with the purpose and meaning of human existence,

Due to the achievement of science during the 18<¢th> and 19<th>
Centuries, many Westerners thought that religion had -exhausted
its usefulness and surrendered to science. The eminent péyéhologist
Freud, for instance, showing the futility of any advocacy of what
religion stood for in modern times says that the human life passes
through distinct psychological phases, superstition, religion’ and
science. “**> (On the other hand, the eminent astronomer James Jeans, whao
started his intellectual career as a Godless sceptic, was led finally by
his scientific exploration to the conclusion that the greatest problems
of science could not be resolved without believing in God.<'®* It is
possible to find, at the present time, attitudes similar to the extreme
attitudes referred to above concerning religion and science.
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War And Man

fSince the beginning of life on earth, the history of man may be

"confined to one word “Contest" whether between man and nature, or man

\l‘(
J 7

?‘#ﬁ

é’

and man. VWhatever the change in time and place, and in the terminology
used to describe this contest, the basic fact will never change. The
first crime on earth committed by man against man was murder, when Cain
slew his brother Abel.<'4?> Man continued to commit this crime until
the present time whether individually or collectively. The political
forms changed but were always accompanied by this contest known as
“Var*, Thus, the story of mankind is, in fact, the story of "Var And
Peace", which is also a title of the masterpiece by Leo 'I’t:vlstoy.>”="'J

As regards the moral justification of war, extreme pacifists
believe that war is morally wrong because they believe all forms of
violence are morally wrong. Some philosophers think this view is
incoherent since it appears to entail that violence cannot be used even
when it would prevent further or greater vialence. But =not all
pacifists are extreme pacifists. Some readily admit that the use of
violence as a means to defend oneself or some other innocent person
against aggression is morally right. However, in the opinion of others,
wars fought in defence of abstract ideas, such as territory, freedomn,
etc., are far less clearly instances of self-defence. VWars fought in
defence of "freedam", "demacracy"”, “mnaticnalism", etc., mst be viewed
in the light of their costs. The pain, death, misery and destruction of
var are so great that only those losses (of freedom, territory, etc.)
make life more painful, miserable, etc.; a 1large number of people
justify war on the grounds of self-defence, but what kind of self-
defence is 1t where +the defence 1is worse +than the situatian being
defended 7

There are several and complicated causes for war,¢'€> as a result
of different factors including political, economic, social and religious
factors. As an example, the basic causes of the First World VWar include
the growth of nationalism, the system of military alliances that created
a balance of power, the competition for colonies and other territories,
and the use of secret diplomacy. Apart from the problems left unsalved
by the First World Var, the main causes aof the Second World Var were
the rise of dictatorships and the desire of Germany, Italy and Japan
for more territories,

(As mentioned before,war is very ancient in human history. lLikewise,
the efforts to achieve peace are very ancient. Several Greek City
States assembled and formed an Organization called the Amphictyonic
League which prohibited any member from destroying another or cuiting
off another's water supply. A temporary truce for one month created
temparary peace throughout Greece so that the Olympic Games, held once
every four years, could take place. The Roman Empire maintained peace
during a period known as the Pax Romana which lasted more than two
hundred years, from 27 B.C. to 180 A.D. After +the Roman Empire
weakened during the A.D. 400's, small wars were waged throughout Eurape.
The Christian Church became the greatest force for peace; A Church
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ruling called "The Truce Of God" prohibited warfare on sundays and holy
days. Another church ruling known as “The Peace Of God" prohibited men
from entering Churches by force or plundering them, forbade the
usurpation of a peasant's property, and upheld the rights of non-
combatants. It was later extended to guarantee protection +to
merchants. "The Peace Of God" was first declared in the year 989 at a
Council held at Charroux near Poitiers, France.

Several thinkers also proposed various plans to achieve lasting
peace, such as that of the Duke of Sully, a French statesman, who
developed in the early 1600 a "Grand Design" for peace in Europe; and
the "Project Foar Perpetual Peace" written by the Abbé de Saint Pierre, a
French clergyman, and was published in 1713.

In the Soviet ideology, we find the principle of "Peaceful
Coexistence", According to the Dictionary of International Law,<'7*
this principle is the central principle {(general standard) of modern
international law, which obligates states of different socio-economic
systems to maintain international peace and security and develop
mutually beneficial cooperation between them.

Ve may also add to the peace efforts the civic action or the non-
military use of the military, a matter which is so ancient that it can
be traced in the 0ld Testament,<'®> when the King Artaxerxes allowed the
Israelites to return and rebuild the Holy City.<'®> According to
Glick, Israel has, in fact, the most highly developed civic actiomn
program in the world.<2*<> Except for the United States, Israel is
the biggest "exporter" of civic action help abroad and the biggest
“importer" of foreigm civic action trainees.

According to the same authority, any discussion of Israel's socio-
economic use of 1ts military forces must dwell upom Gadna$='> and
Nahal, 22> the most important civic actions institutions in the country.
Actually, Gadna is not new as it existed before the establishment of
Israel. Its aim is to train young people for pioneering and the study
of specialized military and technical skills.

Glick refers to the Israelil Military Service Law as it legitimized
and institutionalized as Nahal;‘*®> which is permitted its special
kind of organization and recruitment.<=4> In the early years, all army
recruits were given farm training and socialist indoctrination in the
ways of the Kibbutz and Kvutza, Israel's co-operative and -collective
settlements. Nahal is also involved in the development of industry.
Representatives of several states came to Israel to study Nahal, and
Israelis have gone to their states to advise them in the establishment
of Nahal-like units and programs.

Al-Islam Or Muhammadanism

On the analogy of such names as Christianity,Buddhism, Confuclanism
and the like, some Western writers such as Hamilton Gibb and even some
Eastern writers such as the Indian writer Chama Churun Sircar innovate
the name *Muhammadanism".  Such name 1is not to be found in the Holy
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Qur'an or in the sayings of the Holy Prophet Muhammad (peace be upon
him). The name "Muhammadanism® was also absolutely unknown to the
Muslims as an alternative or even as a synonym of the word “Al-Islam”.

The name given to the system is, as clearly stated in the Holy
Qur'an, Al-Islam, ALLAH says, "This day have I perfected your religion
for you and completed my favour unto you, and have chosen for you as
religion  Al~-Islam";<=s> the npame given to the follower of the
system is Muslim, in the Holy Qur'an ALLAH says, "He named you
Muslims",<*€> and the Holy Prophet Mubammad (peace be upon him)
called himself a Muslim, ALLAH says, “And I am first of those who
surrender [unto Him)".<27> Thus, the Holy Prophet Muhammad (peace be
upon him) is the prophet of Al-Islam, and the Islamic system may be
called, as proposed by BNasr, “ALLAHISM" rather than Muhammadanism
prevalent among some writers. Thomas Carlyle,<2®> i{n his article on the
"Life of Muhammad" says, "He made us at first, sustains us yet; we and
all things are but the shadow of Him, a transitory garment veiling, the
Eternal Splendour - “ALLAH-O-Akbar, God is Great"; - and then also
"Islam", that we must submit to God. That our whole strength, lies in
submission to Him. - "If this be Islam", says Goethe, “do we not all
live in Islam 7" Yes, all of us that have any moral life; we all live
SOII . -

According to Calverley,<2®®> the VWest distinguished between
“Christendom* and "Christianity*. “Christendom* originally meant the
Christian religious, cultural and political world. Now, it means the
secular civilization of lands where Christians form the majority of the

population. The term "“Christianity" +to distinguish its religious
beliefs and practices began to be used four centuries after the word
"Christendom". The term "Islamdom" is the appropriate parallel to

"Christendom". We believe that both terms "Al-Islam" and "Islamdom"” can
be used interchangeably to describe all the religious, cultural and
political aspects of the Muslim Vorld. As noted by Sayyid Qutb, VWestern
writers are anxious to call "Islamic civilization" by the name of “Arab
Civilization®. This is done purposely, for the name of "Al-Islam" is
distasteful to them, and they also wish to restrict Al-Islam to the
Arabs.

Al—Is] The Pri lial And Last Relidqi

As noted by Gibb, <=°> the originality of Al-Islam is real, in that
it represents a further step in the logical (if not philosophical)
evolution of monotheistic religion. Its monotheism, like that of the
Hebrew Prophets, 1s absolute and unconditioned, but with this it
combines the universalism of Christianity. On the one hand, it rejects
the nationalist taint from which Judaism as a religion did not succeed
in freeing itself, for Al-Islam never identified itself with the Arabs,
although at times the Arabs have identified themselves with it. On the
other hand, it is distinguished from Christianity, by its repudiation of
the trinitarian concept of the Oneness of God, as by its rejection of
the soteriology of Christian dactrine and the relics of the old nature
cults which survived in the rites and practices of the Christian Church.
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In the opinion of Darraz,®'> Al-Islam 1is <the generic term
applicable to every revealed religion as long as that religion is not
altered by men. In fact, every prophet of ALLAH is spoken in the Holy
Qur'an as being a Muslim, this includes Nuh,<=2> Ibrahim and
Isma'il, <*=> Ya'aqub (Jacaob),<®4*> Ishaq (Isaac),“®%> and Musa, <=€> and
the disciples of Isa (Jesus). 27> The essence of Al-Islam and other
religions is the same, in the Holy Qur'an ALLAH says, “He hath ordained
for you that religion which He commended unto Nuh, and that which We
inspire in thee [ Muhammadl, and that which Ve commended unto Ibrahim and
Musa and Isa, saying : Establish the religion, and be not divided
therein®, <==>

Ve referred before to the fact that Al-Islam is the last of the
Heavenly revealed messages,<®®* and that the Holy Prophet Muhammad
(peace be upon him) is the Seal of the prophets.<4°> Thus, Al-Islanm is
the primordial religion, and also the last religion, and through this
particularity, Calverley says, it becomes not just a religion as such,
but a particular religion to be accepted and followed.

a]—I ] E I D - - ‘]-I ?A

7 /}he Middle Ages witnessed the Crusades between Europe and the

¢.Islamic World. Furious ©battles were fought between the two camps

2> ¥ which were followed by a period that saw a suspension of hostilities

3?\ between them, but their hostility towards each other never ended as is

j’fﬁwell borne out by what Lord Allenby said in clear terms on the occasion

*  of the British occupation of Jerusalem in the First World Var: "Now have
the Crusades come to an end".)

This hatred also extended to comprise some eminent Western jurists
who studied Al-Islam. But to be fair, it must be acknowledged that some
of them were objective and neutral. VWas Muhammad (peace be upon bim) a
false Prophet 7 Is the Qur'an a false book ?

Thomas Carlyle answered these two questions.<4'> He says, "A false
man found a religion? Vhy, a false man cannot build a brick house! If he
does not know and follow truly the properties of mortar, burnt clay and
what else he works in, it is no house that he makes, but a rubbish heap.
It will not stand for twelve centuries, to lodge a hundred-and-eighty
millions; <42> it will fall straightaway. A man must conform with
Nature's laws, be verily in communication with Nature and the turn of
things, or Nature will answer him, no, not at all®. Carlyle cantinues,
"The message he delivered was a real one; an earnest voice from .the
unknown Deep. The man's words were not false, nor his workings here
below; no Inanity, no simulacrum, a fiery mass of Life cast up from the
great bosom of nature herself. To kindle the world, the world's Maker
has ordered it so".

Carlyle says about the Qur'an, "“If a book come from the heart, it
will contrive to reach other hearts; all art and autocraft are of small
amount to that. One would say the primary character of the Qur'an is
that of its genuineness, of its being a bona fide book. Sincerely, in
all senses, seems to me the merit of the Qur'an; what had rendered it
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precious to the wild Arab men. It is after all the first and last merit
of all kinds, - nay, at bottom, it alone can give rise to merit of any
kind".

On the other hand, we find some writers such as Clair-Tisdall, who
raise some doubts about the originality of Al-Islam.<4®> Clair-Tisdall
pretends that some verses of the Holy Qur'‘an have been taken from poems
by Imru'al Qals, a poet who lived before the Holy Prophet's assumption
of the prophetic office. He also claims that the first source of the
Holy Qur'an and Tradition of the Holy Prophet Muhammad (peace be upon
him) consist of notions, customs and religious beliefs, existing around
the Holy Prophet Muhammad (peace be upon him). Some writers also try to
veil the originality of Al-Islam by blurring its basic principles. For
instance, we find Calverley‘44®> warning the Western reader from the
mistaken bellefs about Al-Islam, and giving some examples of these
beliefs such as the idea that the Muslims worship Muhammad. This idea
was included in Marco Polo's book of Travel<4®’> and widespread among
many Westerners. But, it is very astonishing to find Calverley himself
falling in the same mistake and referring to mistaken beliefs about Al-
Islam such as "the religious elements of Al-Islam never crystallized
into a hard and fast set of rules and regulations for all Muslims"; and
such as "Mubammad established no constitutional theory or plan of
rulership for the future members of his religious community".

Since the discussion of these claims falls beyond the purpose of
this prologue, we only want +to emphasize that the literary style and
contents of the Holy Qur'an are conclusive of its Divine origin. <4%> The
literary form of the Holy Qur‘an is distinguished clearly from all other
forms, whether they be poetry, rythmic or non-rythmic prose, the style
of common people, or that of the Prophet Muhammad himself (peace be upon
him).

In addition to the above we share Professor Nasr his opinion that
comlng at the end of the prophetic cycle, Al-Islam considered all the
wisdom of traditions before it as, in a sense, its own, and has never
been shy of borrowing from them and transforming them into elements of
its own view, such a characteristic of Al-Islam does not mean that it is
unoriginal or does not possess its own spiritual genius, which is
displayed in every manifestation of Islamic civilization.

‘E}O
Ihe Increase Of War Hazards

War is ancient but its recent hazards are not the same as before.
In general, weapons are of two types, shock weapons and missile weapons.
Shock weapons are held in the hands, in their primitive form, like
pieces of wood and stone used as clubs in critical situations. Missile
weapons are thrown with either muscle power or by a delivery system of
some sort. Stones have been used as primitive missile weapons. A
nissile offered two advantages, it could wound at a distance, and it
could overtake even a fleet-footed animal.

Veapons, through their development, took distinctive forms, such as
artillery, small arms, and rocketry. In addition, specialized types
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appeared, associated with land, naval, aerial warfare. Among these
speclalized +types are “"weapons of mass destruction".<<7? The

development in weapons was accompanied by other developments in  the
delivery systems such as missile throwing engines, or in the military
sciences and techniques of war. The idea of throwing heave missiles by
means of engines is old. In the 0ld Testament, Uzziah, who reigned in
the Eighth Century B.C., "made in Jerusalem engines, invented by cunning
men, to be on the towers and upon the bulwarks, to shoot arrows and
great stones withal".c<4®? It is not our intention to trace the
development of different types of weapons in their different stages. It
may be sufficient to refer, to some aspects of the basic developments
achieved in the two Vorld Vars. During the First World Var, the
British, in September 1916, first used the tank. Trench warfare forced
the fighting nations to develop grenades, trench mortars and heavy
artillery. The Germans introduced the first “Big Bertha", one of two

long range guns having +the same name. The submarine came into use
during the First VWorld Var, on a large scale. The German submarine
fleet threatened British naval supremacy. Air warfare alsoc developed

during the war, At the outbreak of the war, the planes used had no
fixed guns, and were intended mainly for the reconaissance. During the
Var,planes directed shellfire, photographed enemy bases, shot at troops,
dropped leaflets, and fought each other. The Germans used airships
called Zeppelins for observation, and for bombing raids. In 1915,
Germany first used poison gas, and the Allies soon began to use it. Due
to its serious effects, both sides developed protective measures and
reduced the danger. During the Second Vorld War, the United States
Office 0Of Scientific Research And Development invented or improved
radar, flame-throwers, rocket launchers, jet engines, amphibious assault
boats, long-range navigational aids, devices for detecting submarines,
and radar bombsights. Scientists from the United States, Canada and
Britain co-operated to build the first atomic bomb. On the other side,
the Germans introduced V-I and V-II, the first guided missiles used in
wartime. The Germans also developed the first successful jet-propelled
fighter planes. Other important Axis weapons included the antitank
rifle, the heavy Tiger and Panther tanks, and smokeless and flashless
gunpowder.

The impact of the development of weapons on the increase of the
total number of casualties in the two World Vars may be ascertained from
the following comparison :

The total number of military casualties in the First World Var was
33,624,917, among them 20,007,667 casuvalties in the Allies side, and
13,617,250 casualties in the Central Powers side. In the Second Vorld
Var, it 1is not possible to have an accurate estimation due to. the
incomplete or unavailable information about the number of military
casualties in some states such as Belgium, including colonials, and the
Soviet Union (among the Allies); and such as Austria, Bulgaria, Hungary,
Italy and Romania (among the Axis States).

In the First World WVar, the total number of military deaths was
9,112,351, among them 5,164,856 deaths in the Allies side, and 3,947,495
deaths among the Central Powers side. In the Second Vorld Var, the
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total number of military deaths was 15,883,614 deaths, among them
10,014,342 deaths in the Allies side, and 5,869,272 deaths in the Axis
Powers side.

In the First VWorld Var, the number of civilian deaths in areas of
actual war totalled about five millions. Starvation, disease, and
exposure accounted for about 80 of every 100 of these civilian deaths.
In the Second World Var, the number of civilian deaths was more than any
other war in the history. It has been established that civilian and
military deaths totalled fifty five millionm.

The First Vorld Var cost was over 337 billion U.S. Dollars. About
$8 of every $10 spent for the war came from borrowed funds. The warring
countries sold bonds to individuals and firms, According to historians
it is difficult to measure the costs of the Second Vorld War, but they
can only estimate. It has been estimated that the cost of this Var
totalled 1,154,000,000,000 VU.S. Dollar; and the cost of property damage
amounted to more than 239 billion U.S. Dollar.

It is to be noted that due to the continuous great advance in
weapons and delivery systems, wide~spread, long-term and severe
damage may affect the natural environment and thereby prejudice the
health or survival of the population.

During the decades of the 1980's and 1990's (and beyand), there are
two hundred major weapon systems under development or entering service
including strategic systems, tactical nuclear weapons, aircraft weapons,
surface-to-air weapons, land-based surface-to-air weapons, naval air
defence, naval weapons, anti-tank weapons, armoured fighting
vehicles, aircraft and fighting ships. Ve must also refer to systems
which require large-scale funding and research and development
programmes such as radar systems, reconnaissance and electronic
surveillance, electronic counter-measures, laser weapons, chemical-
biological systems, electro-optical guidance systems, air defence, and
fire control. Vith this continuous advance, it is possible to reach a
point where the effects of the use of certain weapons become beyond
human control.

11 B . Di . 0f Al-Isl Ti D Lo And
i P £ i
}J (A1~Islam is based on the universal relation between ALLAH and man.
,, Al-Islam was revealed to bring about a complete change, 1ift mankind
}J}Pfrom the abyss of moral degradation, give human life a lofty purpose,
C denamism, movement and infuse into it a spirit to strive hard in the way
! of truth and goodness. This does not, however, mean that Al-Islam is a
Y ¢ mere spiritual creed, or a plea for morality. It has sought to
-~ establish equilibrium in life by channelling all of man's natural needs
{U and inclinations through Al-Shari'a Al-Islamiya (The Islamic Law). Al-
Y Islam lays down, in Al-Shari'a, rules not only for individual progress,
: but also for the advancement of society as a whole which means im final
analysis all mankind. It is to be noted that the Islamic system of life
did not originate as a result of any econaomic pressure, nor was it an
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outcome of some mutually conflicting interests of antagonistic groups of
people, it is simply a revelation of ALLAH)

Thus, Al-Islam is a faith in action. In the Holy Qur'an ALLAH says,

"It is most hateful in the sight of ALLAH that ye say that which ye
do not".<4®> That is why the Holy Prophet Muhammad (peace be upon him)
/' says, "There is no monagticism in Al-Islam", The Islamic point of view
on this matter is, as expressed by Amin, <5°> that Al-Islam does not
rengunce the blessings of monasticism in betaking us to a life of
asceticism. The mischief lies in the misuse of ALLAH's gifts and not in
their use. For ALLAH has not created anything in vain. In action, and
trying to meet the genuine requirements of man, Al-Islam effects a
perfect balance as far as the limitations of human nature would allow.
It starts with the individual, wmaintaining =2 balance between lis
requirements of body and soul, reason and spirit, and in no case allows
one side to predominate over the other. On the other hand, it makes
them both meet on a single higher plane doing away with all the internal
psychological conflicts that threaten the unity of human soul or set a

part of it against the others. Thence, it proceeds to achieve an
equilibrium between the needs of the individual and those of the
community. On the social level, Al-Islam strikes a balance between

different factors of society, between spiritual and temporal, economic
and human factors.

Al-Islam 1in action, politically speaking, 1s subject to the

. supervision and control of the Muslim Community. In other words, the

action of the Muslim ruler towards his Muslim community is not entirely

up to him, but he is subject to the control and supervision of his
community.

After being the first Khalifa (a title of the Muslim ruler) after
the death aof the Holy Prophet Muhammad (peace be upon him) Abu Bakr
said, "I bave been made ruler over you, but am not the best of you. If
I act well, then help me. 1If I act badly, then correct me. Obey me as
long as I obey ALLAH and the Prophet. If I disobey them, I cannot claim
your obedience®.

Sayyid Qutb noticed that there are those who expect Al-Islam, as
Divine revelation, to operate in human life in a magical, extraordinary
and incomprehensible manner. They expect it to operate without any
regard for human nature, for the innate capacities and material
realities of human 1life, in varying stages of human development and
environments. -

To respond to such a notion, he explains that the application of
the Islamic system of life depends on the exertions of men themselves,
within the limits of their human capacities and the material realities
of human existence in a given environment. The fact that it is brought
into being within the limits of human capacities, rectifies the human
soul and reforms human life. Haowever, the said fact does not imply the
final and definite independence of man in this matter, or his isolation
from the Divine Will and planning, the aid and assistance of ALLABR. To
regard the matter in this manner would be in fundamental contradiction
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with the Islamic way of thinking.

Jihad F The Unity 0f Mankind

Among the wrong beliefs about Al-Islam is that it was spread by the
sword, such claim is basically contradicted by the essential principles
of Al-Islam. Thomas Carlyle decides that Christianity may be criticized
for the same reason, he says, "Ve do not find of the Christian Religion
either, that it always disdained the sword, when once it had got ome.

> ¥ Charlemagne's conversion of the Saxons was not by preaching". Also, in

s

¢
¥

J

the opinion of Professor Nasr, the Christian warriors were not uwmore
gentle or generous than Muslims on the field of battle. Spain and
Anatolia changed bhands between Al-Islam and Christianity about the same
time. In Spain, all the Muslims were either killed or driven off and na
Muslims remain there today, whereas the seat of the Orthodox Church is
still located in TurkeyJ

The true attitude of Al-Islam in this regard was acknowledged by
some writers in the West. Calverley says that wherever and whenever Al-
Islam as a religion wa spread by the sword over Jews and Christians it
was done in opposition to the principles of Al-Islam. Such peoples were
not forced to change their religion under threat of death by the "Muslim
Law" and by law-abiding Muslim Rulers. Such action was always contrary
to the Qur'an and Mubhammad tradition. But Calverley makes a distinction
between Al-Islam as a system of government, as a religion, and as a
civilization. 1In his opinion Al-Islam in its character as a system of
government could be spread by the sword in accordance with i1ts own
principles. Al-Islam as a religion could not legally be spread by force
in monotheistic communities. Al-Islam as a civilization throughout its
history had, Calverley adds, advanced geographically and increased
numerically by all +the means and motives known to man. Ve do not
agree with Calverley in the distinction he makes. All we cam say in
this Prologue is that Al-Islam wants to extend the mercy of ALLAH,
represented in Al-Shari'a Al-Islamiya which covers all aspects of life,
to all mankind, aiming at securing the unity of mankind under one legal
system without forcing Al-Islam over non-Muslims. It is very essential
to note that because of the religious type of Al-Shari'a, 1t is not very
easy to put a demarcation line between theology and this Divine laww

(Carlyle allows the use of the Sword, he says, "1 care little about
the sword. I will allow a thing to struggle for itself in this world.
¥ith any sword or tongue or implement it has, or can lay hold gf We will
let it preach, and pamphleteer, and fight, and to the uttermost bestir
itself, and do, beak and claws, whatsoever is in it; very sure that it
will, in the long run, conquer nothing which does not deserve to be
conquered. Vhat is better than itself, it cannot put away, but omnly
what is worse. 1In this great Duel, Nature herself is umpire, and can do
na wrong; the thing which is deepest - rooted in Nature, what we call
truest, that thing and not the other will be found growing at lastf)

’ALLAH has enjoined the duty of Jibad on Muslims not so that they

might force people to embrace Al-Islam, but rather so that they might
erect on earth its righteous, just and sublime system. People might
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choose the belief they wish in the protective shadow of this system,

, Which embraces both Muslims and non-Muslims in perfect justice. Humanity
W~ V¥ is today suffering from frivolity and indifference with regard to all

\$Jj~beliefs, ideologies and doctrines. It 1is also suffering from
y hypocrisy, deceit and baseness. All of these are barriers on the path

! . 0f summoning men to ALLAH, and obstacles in the way of righteously
R 4 pursuing the path of ALLAH. Such a situation confirms the importance
\? of Jihad)

RN

3

35

\The teachings of the Holy Qur'an are universal, addressed to all
people throughout the world regardless of their origins, and revealed to
mankind to enlighten man's spirit, purify his morals, unify the human
society, and replace the domination by the powerful with justice and
fraternity. Through the Holy Qur'an, all human problems can be solved
either directly or indirectly. ALLAH says, "And Ve reveal the Scripture
unto thee as an exposition of all things, and a guidance and>a mercy and
good tidings for those who have surrendered {to ALLAHI®, <S>

If we compare this Islamic attitude with some man~made systems, we
find an immense difference. In ancient India, the Law of Manu divided
the people into four distinctive classes, the Brahmins (the caste of
soothsayers), the Khatris (men of war), the: Vaishayas (the cultivators
and merchants) and the Shudras (the servants).

This law granted the Brahmins rights and privileges almost the
status of "gods". Also, according to this law the Khatris are superior
to the Vaishayas and Shudras, but far inferior to the Brahmins; while
the Shudras are lower than beasts and more despised than dogs.

(In Al-Islam, ALLAH distinguishes between pedple on the basis of
belief, irrespective of their ancestry, race or homeland. The Holy
Qur'an He says, "Thou wilt not find folk who believe in ALLAH and His
messenger, even though they be their fathers. or their sons or their
brethren or their clan. As for such, He hath written faith upon their
hearts and hath strengthened them with a spirit from Him, and He will
bring them into Gardens underneath which rivers flow, wherein they will
abide. ALLAH is well pleased with them, and they are well pleased with
Him. They are ALLAH's party. Lo! is it not ALLAH's party who are the
successful?". ¢5=> The Holy Prophet Muhammad (peace be upon him is
reported to have said, "O people ! Your LORD is One. Your ancestor is
one. You all belong to Adam, and Adam was (createdl of clay. . The most
noble of you in the sight of ALLAH is the most ALLAH-fearing among you.
There is no superiority of Arab over non-Arab, of the dark-skinned over
the fair-skinned, of the fair-skinned over the dark-skinned, unless it
be by piety and fear of ALLAH"J .

Vhen Al-Islam was revealed, human dignity was restricted to certain
classes and families. As for the masses, they were but scum, deprived
of any dignity or worth. Al-Islam proclaimed the nobility of man as
deriving from his very humanity, not from some incidental feature such
as race, color, class, riches or position. The real rights of man are
similarly derived from his humanity, which in turn derives from a single
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origin, in the Holy Qur‘an ALLAH says, "“Verily We have honoured the
Children of Adam. Ve carry them on the land and the sea, and have made
provision of good things for them, and have preferred them above many
of those whom Ve created with a marked preferment."<®=?

Being the religion of preceded unity, Al-Islam contains within
itself all religions which went before it. Al-Islam is the only
religion which requires its followers to believe that all the great
religions of the world that preceded it have been revealed by ALLAH Vho
says in the Holy Qur'an, “Say [0 Muhammad]l : Ve believe in ALLAH
and that which 1s revealed unto us and that which was revealed unto
Ibrabhim and Isma'il and Ishaq and Ya'aqub and the tribes, and that which
was vouchsafed unto Musa and Isa and the prophets from their LORD. Ve
make no distinction between any of +them, and unto Him we have
surrendered", <=4?2

It is clear from all the above, that Al-Islam 1s a universal
religion seeking the unity of mankind under one system of life. The
curse of nationalism which has been and is responsible for the troubles
of the ancient and modern times can be swept away; and the equality of
all races of mankind can be established. Al-Islam united man with man
as such. It proved to be not only the greatest but the only force
unifying man, because, whereas other religions have merely succeeded in
unifying the different elements of a single race, Al-Islam had actually

v achieved the unification of many races, and harmonized the jarring and

discordant elements of humanity. It is noteporthy that the Mamluks who
repulsed the Tatars and drove them from the Islamic countries were not
Arabs, but belonged to the same race as the Tatars. However, they stood
against their kinsmen in defence of Al-Islam, because they themselves
were Muslims, inspired by the Islamic ideal and fighting under the
spiritual leadership of the great Muslim scholar Imam Ibn Taymiya who
led the campaign of spiritual mobilization and who was at the forefront
of the battle. The instrument of Al-Islam to realize the unity of
mankind under the Islamic system of life represented in Al-Shari‘'a Al-
Islamiya, is Jihad. Thus, Jihad is the Islamic instrument to establish
the genuine peace; and it is not the "holy war" to impase Al-Islam on
non-Muslims as some writers imagine.)

In this comparative study, we would like to crystallize the
attitude of the Islamic jurisprudence towards Jihad as compared with the
conception of war in international 1law. Ve also have studied +the
Islamic State 1in extensive detail ©because the principles . of
international law in Al-Shari‘a Al-Islamiya revolve around the Islamic
conception of state. We have concentrated on the main aspects. of
comparison between Al-Shari'a Al-Islamiya and international 1law in
Chapter I of the Introductory Part. The same thorough comparison was
made between the conception of Jihad in Al-Shari'a Al-Islamiya and the
conception of "war" in international law in Chapter I of Part I. It goes
without saying that the conclusions of this study is given in the
Epilogue.

‘Y
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desire on the part of some Americans to extend the VUnited GStates
into lands beld by the British and thelr Spanish allies in North
America. This was one of the Important causes of the war, but it
was not stated as a reason. The causes of war may be selfish, base,
or even wicked, but the reasons stated are usually lofty and noble.
Both sides in a war may show reasons which they consider to be
valid,

€17 Murad Saifulin (Editor), A Dictionary Of International Law.
€182 See especially Nehemiah IV : 11-23.

€120 (Jerusalem, the Arabic name of which 1s Al-Quds. According to Gibb
and Kramers, the walder writers call it "Bait Al-Maqdis", or
%\ according to some "MNuqqadas". They also call it "ILiya'a", from
<& bColonia Aslia Capitolina, the Roman name given to it after 135 A.D.
Also, some writers used the name "Al-Balat", which probably means

3 X “"Royal Residence".

Al-Quds represents great importance for the Nuslim, The Muslinms
turned at prayer in the direction of Al-Quds before changing this
direction. The Holy Qur'an to the Holy City with the expresion"Al-
Masjid Al-Agqsa" (Sura XVII : 1) as the goal of the Holy Frophet
Mubammad's nocturnal journey. According to the traditions of the
Holy Prophet Mubammad (peace be upon him), Al-Quds is among the
three most holy places of prayer in the world.

¢zo> Edward Bernard Glick, Peaceful Conflict, The Nan;}[ilitary Use Of
The Military.

€212 Gadna is an abbreviation of the Hebrew words "Ge ‘'dudei Nogar"
(Youth Batillions).

<2z3) Nahal is an abbreviation of the Hebrew words “Noar Halutzi Lohem"
(Fighting Fioneer Youth).

€222 The Military Service Law provides that "Agricultural training will
be an 1integral part of military service (but the Ministry of
Defence has the right to exclude certain units from,k this
tralning in accordance with is program)®,

=42 The Military Service Law provides that "“Special kinds of equipment .
and of service will be established so that groups of young people
who are organized in one of the youth movements with the goal of
establishing themselves on the land can maintain maximum unity
during theilr period of military service and can realize their
objective, namely, establishing themselves on the soil”.

€2s) Sura V : 3; see also Sura III : 19,
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Sura XXII : 78.
Sura VI : 163.

Thomas Carlyle, Life Of Mobammad, pp. 9-32, in Mohammad Amin,
Visdom Of The Frophet Muhammad,

®2 K, E. Calverley, Islam : An Introduction.
* H., A. R. Gibb, Mohammedanism - An Histarical Survey.

* Muhammad Abd ALLAH Darraz, Dirasat Fi Al-Alagat Al-Ijtimaiya VWa

Ad-Dawliya.

? Sura X : 72,

* Sura II : 128,
? Sura II : 132.
* Sura II : 133,
? Sura X : 84,

7 Sura Vo 111,

* Sura XLII : 13.

> Sura V : 3.

Sura XXXIII : 40,
Thomas Carlyle, op. cit.

This 1s the I1nformation at the time when Carlyle wrote this
article,.

? E. E., Calverley, op. cit,

The Rev., W. St., Clair-Tisdall, The Sources Of Islan.

Sir Henry Yule, The Book of Ser Marco Pplo, London, 1921, Boblf I,
Chapter V, I, 60; referred to In E. E. Calverley, Islam : An
Introduction, p. 8.

In his article, Thomas Carlyle refers to the fact that at the
time of the Holy Prophet Mubhammad (peace be upon him), the art of
writing was but just introduced into Arabia; and it seems to be the
true ogpinion that Muhammad could never write. Life in the Desert
with its experiences, was all hils education. Now, how could the
illiterate Prophet Mubammad (peace be upon him) be able to invent
the scientific facts 1Included in the Holy Qur'an such as the
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sphericity of earth (XXXIX : 5); the formation of rain (XXX : 48);
fertilization by wind (XV : 22); the aquatic origin of all living
creatures (XXI : 30); the duality of the sex of plants and other

creatures (XXXVI : 36); the successive phases of the child in his

mother's womb (XXII : § ; XXIII : 14); etc.

The expression "mass destruction" was used for the first time in
the Truman-Athlee-King Statement of November 1945, which recommended
that the United Nations prepare regulations for the control of
atomic energy as well as for other "major weapons adaptable to mass
destruction”. In subsequent disarmament negotlaitions the terms
was eventually shortened to “weapons of mass destruction".

2 Chronicles, XXXVI : 15,

Sura LXI : 3.

? Mohammad Amin, Monasticism, pp. 164-166, in Mohammad Amin,

Visdom Of The Frophet Mubammad.

* Sura XVI : 89.

Sura LVIII : 22; see also Sura XLIX : 13,
Sura XVII : 70,

Sura III : 84.
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General

The meaning of Al-Islam is the voluntary submission to or surrender

jfto the Will of ALLAH, and the voluntary obedience to the law He has

enacted for the world. Al-Islam is distinct from other religions in that
the application of ALLAH's legislation (Al-Shari‘a), has to occur within
a political system constituted according to Al-Islam, namely, Al-
Khilafa. The structure of the Islamic community i1s based upon Al-
Shari'a, in which both political and religious conduct find sanction.
The First Islamic State was centered around the Khalifa who was the
defender of the faith, the preserver of Al-Shari'a and the leader in
Salat (Prayer).

Faith (in Arabic Aqida) is the theoritical part of Al-Islam. Al-
Shari‘a Al-Islamiya or the cade of laws in Al-Islam is the practical

. course which the Muslim must conform his life. Faith is the basis of

the code of laws, and the code of laws is the result of faith. Faith,
according to Al-Islam, is not only a conviction of the truth of a given
proposition, but is essentially the acceptance of a proposition as a
basis of action. Al-Shari'a means the “"way to be followed".

Man's knowledge 1is limited. Every man in every age does not, by
himself, know what is good and what is evil, what is beneficial and what
is harmful to him. The sources of human knowledge are taoo limited to
yield the truth., That is why ALLAH has spared man the risks of trial and
error and revealed to him the law which is the right and complete code
of life for the entire human race. The merit and truths of this code are
becoming more and more clear to man with the passage of time.

In addition to that, the human personality is unitary in nature and
composition, functioning as a unit which cannot be balanced, nor act in
harmony unless it is guided by a single system emerging from'a single
conception. Thus, when man's conscience and feelings are governed by a
certain law but his actual activities are governed by another, and when
the two laws emanate from different conceptions, one from Divine source
and the other from human imagination, then such an individual must
suffer from something similar to schizophrenia.

The principles af internaticnal law in Al1-Shari'a Al-Islamiya are an
integral part thereto. They to have <the same legal sources as Al-
Shari'a, namely, the revelation which comprises the Holy Qur'an, and the
Sunna‘'® of the Holy Prophet Muhammad <(peace be upon him); and Ijma‘
(Consensus), In addition, there are specific sources of the principles
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of international law in Al-Shari'a reflected, mainly, in the conventions
and treaties concluded between Muslims and non-Muslims; the messages of
the Holy Prophet Muhammad (peace be upon him) to the leaders of other
countries and his instructions to military leaders; the messages of the
Khalifas to the leaders of other countries and their instructions to
military leaders; history and Siyar books.<®?

Uni L In Al Isl And_In Int ' L1

¢ Al~Islam revolves around the idea of unity, the unity of ALLAH, the

5 unity of mankind, the unity of state, the unity of the legal system, and

s the government of one ruler. Thus, dar Al-Islam is the place where the

Islamic State is established, Al-Shari'a 1s the authority and ALLAH's

injunctions are observed, and which is under the rule of a Muslinm

soverelign. The eventual objective of Al-Islam to establish a Vorld
State articulates the Islamic conception of universality.

Therefore, it is clear that the Islamic conception of universalism
J is distinct from that conception in international law. Universalism in
; international 1law presupposes the existence of an "international
I society" comprising several states legally equal to each other; while
universalism in Al-Islam is the unity of mankind in one state. In other
words, universalism in international law is the division of legally
equal states within an international society, and universalism in Al-
Islam is an Islamic World State.

Al-Islam as a legal system, represented in Al-Shari'a Al-Islamiya,

has kept a prominent social character and a profound humane feature due

v.  mainly to the interrelation and reciprocal influence between its legal,

. religious and ethical aspects. All these aspects have a Divine nature
which is distinct from the nature of man-made law.

.

International law is an independent branch of positive law or man-

made law. It may be considered a relatively modern branch of law, 1f

thcompared with other branches. Its evolution bhas passed through

different stages and it has expanded both in terms of its subjects and

its contents. The international 1legal system 1is decentralized and
founded essentially on consent.

Having reviewed the institution of both Al-Shari'‘a Al-Islamiya.and
man-made laws, which include, inter alia, international law, we can
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rightfully say that the nature of the two is quite different, especially
in the following aspects :

A. Al-Shari'a Al-Islamiya is inspired by ALLAH, while other laws are
made by man. Each constituent of Al-Shari'a reflects with clarity the
attributes of its Author., Man-made laws bear the limitations, weaknesses
and shortcomings of human beings, and accordingly their laws are always
susceptible to modifications and change, or to what we call legislative
evolution in response to a certaln degree of social evolution which had
not been apprehended by those laws. Law is subject to change again when
new incidents, not known beforehand, occur. Thus, man-made law is
permanently defective, incomplete and never perfect and cannot predict
the future though it may camprehend the past.

On the other hand, Al-Shari'a Al-Islamiya has a Divine source. It
bears the mark of His Omnipotence, His Perfection, His Magnanimity, and
Hies Limitless Knowledge of all that exists. It was compiled by the All-
Knowing, All-Powerful ALLAH, in such a manner as suits present and
future contingencies alike.

B. The objective of Al-Shari'a Al-Islamiya is to organize and direct
society, rear the right kind of individual and to establish the ideal
state and the ideal world. That is why its provisions were far more
developed than the standard of societies at the time they were
inspired. They are still ahead of our contemporary conditionms.

Man-made laws were originally enacted to organize the functions of
society, but not to guide or direct it. This explains why laws lag
become become obsolete as sacieties develop. Only when states started
adopting new doctrines and resorted to legal amendments as a means to
orient their peoples towards specific ideas and the achievement of
certain purposes, laws have finally come to acquire the determinant
function assumed by Al-Shari'a Al-Islamiya fourteen centuries ago.

C. Man-made laws are temporary rules enacted by the society to
administer its current affairs and meet its temporary needs. Thus, they
are actually inadequate from the very moment they are passed. They have
to be constantly ammended whenever conditions change, and become useless
if they are not modified to keep up with the evolution of society.

Al-Shari'a Al-Islamiya, on the contrary, is a set of permanent rules
enacted by ALLAH to organize the affairs of human societies. Both sets
of laws have the same objectives, but Al-shari'a 1is not subject to
changeor substitution. Logically speaking, this distinct front implies :

a. that the principles of Al-Shari'a as well as the text of its
provisions must be of such elasticity and universality that they can
meet all the requirements of a human society regardless of the passage
of time, evolution of society and the multiplicity and diversity of
human needs.

b. that these principles and texts must be so perfect and comprehnsive
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that they would not fall short in keeping trace with the standards of
society at any point in time.

This Shari'a has been in existence for over fourteen centuries,
during which conditions have changed more than once, ideas and sciences
greatly evolved, industries and discoveriegdeveloped beyond imagination
and principles and rules of man-made laws frequently modified to adapt
themselves to the novelties of progress with its diversified conditions
and circumstances. This continuous modification has been angoing for so
long, that the present principles of human legislation are completely
different from those prevailing when Al-Shari'a Al-Islamiya was enacted.
Despite this great change, the Islamic principles of jurisprudence,
owing to their excellence, are still applicable and have praoved to be in
advance of any social standard at any time. They are also most
appropriate to man's instincts and most reliable in maintaining his
security.

D. Man-made laws there 1s provided only for one worldly penalty for
the violation of law, and it is possible in some cases to evade the
application of this penalty.

On the other hand, Al-Shari'a Al-Islamiya is a Divine law provides
for another penalty in the Hereafter in addition to worldly punishment.
Moreover, ALLAH has promised to reward His righteous servants for their

. good deeds. This religious type of punishment and recompence in Shari‘'a

creates in the conscience of Muslims an incentive to comply with Shari‘a
rules more effective than all the law-enforcement instruments of any
state.

E. Due to the imperfection and non—compreheﬂsiveness of man-made
law, the existence of non-liquet must be admitted.

On the other band, the rules of Al-Shari'a are perfect and
comprehensive, and regulate all aspects of 1life. In the Holy Qur'an
ALLAR says, "And Ve reveal the Scripture unto thee as an explanation
of all things";‘®’and and He also says, "Ve have neglecting nothing in
the Book [of Our Decreesl",<4> Any matter is covered either by
the Holy Qur'an or the ©Sumna of the Holy Prophet Muhammad (peace be
upon him), in the Holy Qur‘an ALLAH says, "And if ye have a dispute
concerning any matter, refer it to ALLAH and the Messenger®.<s’
Therefore, there is no possibility to raise the problem of non-liquet in
Al-Shari'a.

Thus, we may deduce from all the aforementioned that Al-Shari'a Al-
Islamiya has three main characteristics that distinguis it from man-
made legislation including international law.

_Dd

l. FPerfection

Al-Shari'a Al-Islamiya has the advantage of perfection over man-made
laws. It means that it is a perfect and complete legislation that
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provides what might be required in the way of juridical decisions and
concepts necessary to meet the needs of human societies at present, and
in the near as well as remote future.

2. Excellence

The principles of Al-Shari'a Al-Islamiya are always abave the social
standards of societies while, by virtue of their intrinsic contents,
they maintain their excellence, however high human standards may
develop.

2. Permanence

Al-Shari'a Al-Islamiya, unlike man-made laws, is immutable, as its
fundamental provisions do not require modification. Nevertheless, these
provisions remain peerlessly appropriate in every society and in every age.

Modern International Law .
These differences can be summarised as follows :

Eirst: Al-Islam is not only a religion, but a Shari'a as well; and
?.the principles of international 1law in Al-Shari‘a Al-Islamiya
7L constitute an integral part of Al-Shari‘a. Unlike positive law, there
is no division between municipal and international law; consider for
example what ALLAH says in the Holy Qur'amn, "O ye who belleve ! fulfil
your  undertakings",<®> this principle is applied in the domestic
domain (contracts), and 1in external relations of the Islamic State
(treaties). Thus, it might be said that, problems of the relationship
between municipal law and international law, and the theories of monism
and dualism cannot be raised in Al-Shari‘a Al-Islamiya. There is no
question of supremacy, because the nature and the binding character of
the principles of international law in Al-Shari'a are the same of its
other principles.

— ~J
ole
Q,éf‘

G

‘$ Second: Al-Shari'a Al-Islamiya is directed, essentially, to individ-
uals; but international law presupposes the division of the world into
& territorial entities, each enjoying with sovereignty and all enjoying
3 equality of status. Thus, the legal status of individuals is different

l?ﬁ;in Al-Shari'a and in international law.

I

g

‘7 Ihird: Al-Shari'a Al-Islamiya has Divine sources, and practices

must conform to Divine principles, to be regarded as a custom of

~§ obligatory character. On the other hand, international law has positive

sources. Therefore, the distinction between lege ferenda and lex lata

J may be applicable to international 1law, but not to Al-Shari‘a. The

§}principles of Al-Shari'a represent absolute Justice. Accordingly, 1if

3 Ywere some actual practices contradicted these principles, they cannot be
described as Islamic, or representing Islamic principles.
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Eourth: Since the ultimate objective of Al-Islam is the  prosely-
tization of all mankind, the regulation of the relationship between dar
Al-Islam (the Islamic State) and dar al-harb (non-Islamic states) is by
its very nature, a temporary institution. Unlike Al-Shari'a, relations
among states must be subjected to a permanent institution, 1i.e.,
international law. Since law and society are inseparable, international
law is indispensable for the regulation of international saciety.

Eifth: Muslims are under obligation to place dar al-harb under Muslim
rule in order to accomplish the enforcement of Al-Shari'a Al-Islamiya
throughout the world. The instrument by which the Islamic State is to
carry out this objective is Jihad Fi Sabeel ALLAH (Jibhad In The VWay Of
ALLAH). Jihad 1is usually defined as the war waged against infidels to
call them to Al-Islam in order to enforce the tenets of Al-Shari'a on

« dar al-harb, but not to impose Al-Islam as a belief on non-Muslims. But

Jihad does not always mean war, it has a wider connotation if the
objective of Al-Islam can be achieved through other means. Legally, dar
Al-Islam is in a permanent state of war with dar al-harb, but this must
not be construed as a permanent state of actual hostilities. Jihad, in

~ 1ts wider connotation , is assured as long as dar al-harb exists. [t

will come to an end, when dar al-harb vanishes. In other words, Jihad
is a continuous process during the existence of both dar Al-Islam and
dar al-harb. Should the former overcome the latter, then Jihad will be
discontinued as long as dar Al-Islam exists in its wider sense. In
modern international law, peace is the normal state in relation amoag
states. The difference beteween Al-Shari'a and international law in
this regard must not be construed as if Al-Islam were against peace. It
only means that peace, from an Islamic point of view, can only be
achieved through the establishment of a world community bound by Al-
Shari'a Al-Islamiya.

$ 2

Sixth: In the Islamic State, sovereignty behoves Al-Shari'a Al-
Islamiya, thus, i1t is considered a namocratic, not a theacratic State.
In secular states, sovereignty behoves the ruler, and after the spread
of democratic ideas sovereignty became prerogative of peoples,<”> is
because the principles of international law in Al-Shari'a Al-Islamiya
are governed by the ideals of Al-Islam, and the conduct of the Islamic
State is not based on a combination of Islamic and non-Islamic
interests; while relations between states are based on their self-
interests, which makes international the law of co-ordinating the
interests of different states. .

11 Diff Bet 11 . i 0f | 1it
In _Al-Sharji'a Al-Islamiva And The Conception Of
| it I Int i 11

Islamic legality is the sovereignty of Al-Shari'a Al-Islamiya in the
Islamic community. Islamic legality is linked with the belief in the
Unity of ALLAH. This belief leads to the acknowledgement of ALLAH as

the sole legislator. Therefore, to entrust the authority of legislation
to other than ALLAH is considered a violation of Islamic legality and an
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infringement of faith.

The violation of Islamic legality, in this sense, may occur in one
of two ways :

1. The +total non-application of Al-Shari'a Al-Islamiya, and its
replacement by secular laws, which really means the replacement of ALLAH
by other *“gods". This is due to the fact that ALLAH is the sole
legislator, and He did not delegate this authority to any man.

2. The partial application of Al-Shari'a Al-Islamiya, considering it as
one of the original sources of positive law; or a mere subsidiary
source, subardinate to the original sources.

These two cases are considered shirk (polytheism). In the first
case, the legislator of positive law is made equal to ALLAH; and the
second is more serious because ALLAH becomes "inferior® to the
“legislator" of positive law.

In international relations, states are the lawgivers as well as
subjects of international law. Legal rules are not the only rules
which regulate state behaviour; but there are other rules which do not
fall within the category of legal rules.

On the other hand, illegal acts does not necessarily produce
illegal consequences. The admission of the principle "ex injuria jus
oritur" (out of injustice, justice can arise) in international law,
gives rise to new legal rights and duties. But it must be noted that a
violation of law can give rise to new rights. Third states are under no
obligation to recognize these situations - effective in fact ~ produced
by unlawful acts.

Isiamic legality is, as mentioned before, the sovereignty of Al-
Shari'a Al-Islamiya. This is because Al-Shari'a stands for absolute
justice, the justice of ALLAH. The nature of legality in international
law 1is relative and not absolute. 1Illegal acts may produce legal
consequences.

Islamic legality is ideological, in the sense that the restraints
and orders included in Al-Shari'a are considered ideoglogical. General
restraints must be taken into account in all legal relations,. whether
internal or external, on the ground that ideological restraints are
general and comprehensive. Therefore, there is no international Islamic
legality distinct from the domestic legality in the Islamic State.. In
International law, at the universal level, it cannot be said that an
ideological international legality exists, although it is possible to
find ideological conceptions of international law, such as the Soviet
conception, especially within relations between certain group of states.
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Ihe Diff Bet It . he Obligat

Nature Qf Al-Shari'a Al-Islamiya And Of
International Law

Since Al-Shari'a Al-Islamiya is a Divine Law, we believe that
its obligatory nature lies in what we term it “self-censurship" which is
a mental attitude urging the Muslim to comply, willingly, with the rules
of Al-Shari'a without any interference by the State. The reason is that
Al-Shari'a is distinct from man-made legislation in that it blends

religion with secular deeds and promulgates precepts for this worldly
life and for life in the Hereafter.

In international relations, we believe that the social need for
a system of law and the consent of states are the basis of the
obligatory nature of international law.
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CHAPTER X OF THE INTRODUCTORY PABRT

Footnotes OFf Chapter I OFf The
dntroductory Pairt

The technical meaning of the term “Sunpna* 1in Al-Shari’a 4i1-Islamiya
Indicates the doings of the Holy Prophet Mubammad (peace be upon
him), However, it covers the FProphet's actions, practices and sayings.

The principles of international law in Al-Shari'a Al-Islamiya were
discussed by Muslim jurists under the name “Siyar" (plural of Sirat
meaning course).

Sura XVI : 88,
Sura VI : 38.
Sura IV : 50.
Sura V : 1.

It is noticed that sometimes states, especially the underdeveloped have
disguised autocratic regimes under democratic emblems.
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Al-Islam comprises a number of rules and principles which may be,
mainly, classified as follows :

1. A doctrinal part which includes faith in ALLAH (GOD), belief in
Mala'ika (Angels), Jinn (Demons) and Ar-Ruh (The Soul), belief in Anbiya
(Prophets), belief in Al-Akhira (The Hereafter), and belief in Qada and
Qadar (predestination) whether good or bad as being ordained by ALLAH.

2. A devotional part which includes the performance of Salat (Prayers),
Zakat (Almsgiving), Saum (Fasting), Haj (Pilgrimage) to the Sacred House
in Macca, and Jihad.<=?

3. A part regarding the systemization of man's life on earth in every
aspect, i.e., Al-Shari'a Al-Islamiya (The Islamic Law). This Chapter
comprises the three following points, doctrires of Al-Islam, devotional
rules of Al-Islam, and Al-Shari'a Al-Islamiya. These points will be
preceded by a historical introduction. -

First: A Hist ical Int luc b

The human race emerged from one man : Adam. It was from him that
. the family of man grew and the human race multiplied. All human beings
born in this world are descendants of that couple : Adam and Hauwa'a
(Eve). History and all religions agreed on this point. Scientific
investigations about the origin of man did not discover that,
originally, different men came into being, simultaneously or at
different points of +time; in different parts of the world. Most
scientists also concluded that one man might have been created first and
that the entire race might have descended from the same one man.

Adam, the first man on this earth, was also the first prophet of
ALLAH. He revealed His religion, Al-Islam, to bim and enjoined him to
convey and communicate 1t to his descendants, to teach them that ALLAH
is One, the Creator, the Sustainer of the world; that He is the LORD af
the universe and He alone should be worshipped and obeyed; that to Him
they will have to return one day and to Him alone they should appeal for
help;that they should live good, pilous, and righteous 1life to gain
ALLAH's pleasure and that, if they did so they would be blessed by ALLAH
with goodly reward, but if they turned away from Him and disobeyed Him
they would be losers here and in the Hereafter and would be severely
punished for this disobedience and lack of faith.

Those of Adam's descendants wha were good trod the right path shown
to them by Him; but those who were bad abandoned their father's
teachings, and gradually drifted away into devious ways. In this way,
ignorance gave rise to many forms of polytheism and idolatry, and scores
of religions were formulated. This was the age when Adam's progeny had
spread fairly over the globe, and formed different races and natioms.
Every nation devised a religion for itself, as well as formalities and
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rituvals of its own. ALLAH, the One LORD and Creator of mankind and the
universe, was entirely forgotten. Adam's descendants even forgot the
way of life which ALLAH had revealed for them, and followed their own
devices. Every kind of evil custom grew, and all sorts of ignorance
spread among them. They began to err, falling to discern right from
wrong; evil practice became rightful and rightful practice ignored and
deemed wrong.

At this stage, ALLAH began to send prophets to each people, who
preached Al-Islam to them. Each one reminded his people of the lesson
they had forgotten. They taught them to worship ALLAH, put an end of
idol-worship and the practice of shirk, i.e.,associating other deities
with ALLAH, did away with ignorance, taught them the right way of living
to gain ALLAH's pleasure, and gave them laws to be followed and
enforced in society. ALLAH's true prophets were sent to all countries;to
every land and people. They preached the same religion, the religion of
Al-Islam.

¥an's attitude towards ALLAH's prophets was strange.They maltreated
the prophets and refused to listen to them and accept their teaching.
Some of +the prophets were expelled from their lands; some were
assassinated; some faced by the people's indifference, continued
preaching all their life but hardly won over than a few followers. The
erring tendencies of people, steeped in deviation, ignorance, and
.malpractice followed another course. During the life of their prophets
they accepted and practised their teaching, but after death they
introduced their old distorted notions into their religions, altering
the prophet's teachings. They adopted novel method of worshipping ALLAH;
even some worshipped their prophets. Others looked at their prophets
the incarnations of ALLAH or the sons of ALLAH; and some associated
their prophets with ALLAH in His Divinity. But, in spite of all
interpretations and alterations,some traces of truth survived. The idea
of ALLAH, and of life after death was definitely assimilated in some
form or other. A few principles of goodness, truthfulness and morality
were admitted throughout the world. The prophets,thus, shaped the mental
attitude of their respective people in such a way that a universal
religion could be safely introduced, a religion in consonance with the
nature of man, which embodies all that was good in all other creeds and
socleties, and wass naturally and commonly acceptable to all mankind.

As we sald above, at the outset separate prophets were sent to
different nations or groups of peoples, and the teachings of each
prophet were meant specially and specifically for his people. The reason
was that, at that stage of history, nations were dispersed and cut .off
from each other; each of them was confined within the geographical
limits of its own territories and facilities for mutual intercourse were
non-existent. In such circumstances, it was very difficult to propagate
a Common World Faith with 1ts accompanying system, a law for life im
this world. Besides, the general conditions at that time greately
differed from one country to another. Their ignorance was great, and
different forms of moral aberrations and distortions of faith prevailed.
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Vith the progress and spread of commerce, industry and arts,
intercourse was established between pations. From China and Japan, as
far as the distant lands of Europe and Africa, regular routes by sea and
land were opened both . People learned the art of writing; and knowledge
began to spread. Ideas began to be communicated from one country to the
other and methods of learning innovated. Great conquerors appeared,
extending thelr conquests far and wide, establishing vast empires and
linking different nations under one political system. Thus, nations come
closer to one another, and their differences were no longer so marked.

It became possible under these circumstances that a single faith,
providing a comprehensive and all-embracing way of life catering,for the
moral, spiritual, social, cultural, political, economic, and all other
needs of men, and embodying both religious and secular elements could be
revealedby ALLAH for all mankind. Over two thousand years ago mankind
had attained a mental maturity and seemed to crave a universal religion.

At such a crucial stage of human civilization, when the mind of man
was craving for a world religion, a Prophet was emerged in Arabia for
the whole world and for all nations. The religion he was given %0
propagate was again Al-Islam, but now in the form of a complete and full
fledged system, covering all aspects of the individual and material life
of man. He was a Prophet for the entire human race and was enjoined to
propagate his mission to the whole world. He was Muhammad, the Holy
- Prophet of Al-Islam (peace be upon him). He preached against idolatry
and the worship of other beings besides ALLAH and bhad denounced their
wrong ways of life. He wuprooted of priestcraft, denounced all
distinctions between human beings, and condemned the prejudices of clan
and race as sheer ignorance; and sought to change the whole structure of
society which dated back to time immemorial. His countrymen told him
that the principles of his mission alienated their ancestral traditiomns
and asked him either to give them up or bear the worst consequences.

However, before the Holy Prophet (peace be upon him) died, he and
the religion Al-Islam inspired Arabia to lead other peoples. It suffices
to say that the Holy Prophet's greatest service to the Arab Muslims, in
the sense of most influential, was to put them in the stream of the
life and history. He was the last of the prophets and all the
instructions ALLAH wished to impart to mankind through direct revelation
were revealed to the Holy Prophet Muhammad (peace be upon him),<®> and
are enshrined in the Holy Qur'an<4 and the Sunna.<=

The life and teachings of the prophet, any prophet, are the beacon
that lead a peaple to the right path; as long as his teachings and his
guidance steer the life of man, it is as if bhe himself were alive. The
real death of a prophet lies not his  physical demise; but in the
mitigation of his teachings and the interpolation of his guidance.
The earlier prophets died because their followers have adulterated their
teachings, interpolated their instructions, and besmirched their
examples by attaching fictitious events to them. None of the earlier
books, Az-Zabur (Psalms of David), At-Tawrat (Torah), Al-Injil (Gospel of
Jesus), etec., exists today in its original text. The life history of the
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earlier prophets have been so mixed with fiction that an accurate and
authentic account of their life has become impossible. Their life has
become tales and legends and no trustworthy record is available
anywhere. Not only were the records lost and their precepts forgotten
but even it cannot be said with certainty, as to when and where a
certain prophet was born and bred, how he lived and what code he gave ta
mankind. In fact,the real death of a prophet consists of the death of
his teachings.

On the basis of this criterion, no one can deny that the Holy
Prophet Muhammad {(peace be upon him) and his teachings are still alive.
His teachings stand uncorrupted and are uncorruptible. The Holy Qur’'an,
the book he gave to mankind, exists in its original text, without the
slightest difference of letter, syllable, or title. The entire account
of his life - his sayings, instructions and actions - is preserved with
complete accuracy. The biography of no other human being is sa preserved
as that of the Holy Prophet of Al-Islam (peace be upon him). In each and
every aspect of our life we can seek the guidance of Muhammad (peace be
upon him) and take lesson from his life. That is why there is no need of
any other prophet after Muhammad, the Seal of the prophet (peace be upon
Him),

The death of the Holy Prophet (peace be upon him) was followed by
the era of the four Khalifas of Al-Madina (9-40 A.H./ 632-661 A.D.).The
. Tule of the Ummayyads, the first dynasty in Al-Islam (41-132 A.H./ 661-
750 A.D.)>, reflected in many respects, the tendencies which were
inherent in the nature of the community of the Muslims under the Holy
Prophet (peace be upon him). During their rule, the framework of a new
Arab Muslim society was created,and in this society a new administration
of justice and Islamic jurisprudence came into being. The Ummayyads were
overthrown by the Abbasids. This was followed by the gradual
disintigration of the Islamic State,which it is in the nature of things;
it is difficult to give definite dates but it was about the year 300
A.H. or about 900 A.D. The modern period, saw the rise of two great
Islamic states on the ruins of the previous order, the Ottoman State in
the Near East, and the Mogul State in India (the Sixteenth and the
Seventeenth Century respectively). Finally, the introduction of Western
political ideas in the Near East has brought about, in the present
century, an unprecedented movement of modernist legislation. There is a
new tendency, in some Middle East countries, to wadify their
legislation to be compatible with Al-Shari'a Al-Islamiya. .

Ali_And T Ri 0f Shi'

The word Shi'a, meaning following, has become the designation for
those Muslims who are followers of Ali who, in their opinion, should
have succeded Muhammad (peace be upon him), They believe in ALLAH's
revelation in the Holy Qur'an, Muhammad (peace be upon him), who was the
last of the prophets, and Ali who was, in their opinion, the Holy
Prophet's choice for his successor.
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It is the Shi'a's belief that the Holy Prophet (peace be upon him)
had recommended his family to people in private and in public. For
instance, at the Ghadir Qum meeting, the Haly Prophet <{(peace be upon
him) indicated that Ali should be his successor and named him the master
of the people. This was an indication that Ali should be his next
Khalifa, that is successor to Muhammad (peace be upon him).

: Al-Isl And  Its Doctri And O : ]
Rules

Ihe Meaning Of Al-Islam

Modern religious studies have revealed that religiousness is a
comman tendency in all human beings, both ancient and recent; no nation
has been without religion. The distinguished Scottish scholar Andrew
Lynge <S> adopted the view of the innateness of religion which can be
sumned up as follows :

~ “Every one bears with himself the notion of causation, which in itself
is sufficient ¢to constitute his belief that there is a God who has
originated the universe. Every person has a certain idea about a
constructor producing them, which the person himself camnot do.

- All the ancient and primitive people had a belief in a Father, Master
and Creator.

-~ The notion of religion of the primitive people emerged in a state of
utmost purity and piety, and was followed by the appearance of the
concept of legends".

Al-Islam is the religion of ALLAH revealed to the Holy Prophet
Huhammad {(peace be upon him). The meaning of Al-Islam is the voluntary
submission or surrender to the Will of ALLAH and the voluntary
obedience of all laws He has enacted for the world. Thus, he wha
willingly submitteth (in Arabic aslama) himself to ALLAH and obey all
the laws enacted by Him,is called a Muslim. Because Al-Islam is the last
religion, no other alternative shall be accepted by ALLAH. Al-Islam has
abrogated all previous religioms.

ALLAH revealed Al-Islam to Muhammad (peace be upon .him) to
proclaim it to all mankind. The true Prophet was sent by ALLAH himself
to mankind to convey His message. He enjoins us to repose faith in the
Prophet and to follow his directions. Thus, one who refuses to believe
in ALLAH's Messenger actually refuses to follow ALLAH's commandments and
becomes a rebel. ALLAH bas terminated His religions with Al-Islam, ALLAH
says, "And whoso seeketh as religion other than Al-Islam (the Surrender
to ALLAH] it will not be accepted from him,and he will be a loser in the
Hereafter";<7?® He also says, “"This day have I perfected your religion
for you and campleted My favour unto you, and have chosen for you as
religion Al-Islam";<®’and He also says, "Lo ! religion with ALLAH [is]
“Al-Islam" [the Surrender to His Will and Guidancel®.<®?
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It is noteworthy that the aforementioned Ayat (Verses) of the Holy
Qur*an confirm ‘the idea of the finality of prophethood by the Holy
Prophet Muhammad (peace be upon him). In the Holy Qur'an, ALLAH says,
"Muhammad is not the father of any man among you, but he 1is the
Messenger of ALLAH and the Seal of the prophets; and ALLAH is even Aware
of all things".<'¢>

Some writers try to question the exact meaning of this idea by
giving several interpretations to sow uncertainty and suspicion. Among
these interpretations 1is that Khatam An-Nabiyyin <(the Seal of the
Prophets) means the best of prophets 1in character and physical
constitution,

It is also said that Muhammad (peace be upon him)> is the Seal of
Prophets "because his son died an infant and if his son has reached
manhood, bhe would have been a prophet*.

Friedman referred to the tradition attributed to A'isha, the Holy
Prophet's wife, quote, "Say (that the Prophet isl- the Seal of the
Prophets and do not say that there is no prophet after him" as it seems,
in his opinion irreconcilable with the dogma under discussion.

According to Friedman, the clear distinction ©between the
legislative prophecy of Musa (Moses) and the prophetic tasks of his
- successors 1in the prophetic office enabled the Jewish tradition +to
accept prophethood as a legitimate means of communicating the divine
will to man without infringing the immutability of the divime law or
risking the integration of the community established in order to
implement it. Friedman argues that the distinction .0of some commentators
between rasul (a messenger) as a person to whom ALLAH revealed a book
and a law; and a nabi (a prophet) as a person who was commanded by ALLAH
to reaffirm and propagate a law brought by someone who had preceded him;
or the distinction between legislative and non-legislative prophecy,
this distinction could have, in theory, enabled the Muslims to accept
the possibility that prophets (as distinguished from messengers) could
appear after the Holy Prophet's death, not only would they not supersede
his law, but could also reaffirm it.

Ve do not intend to discuss these interpretations in detail, but we
want to emphasize that the idea of finality of prophethood with the Holy
Prophet Mubhammad (peace be upon him) is one of the important stromngly
established principles of the Islamic faith. The finality of prophethood
in Al-Islam must be understood in the light of two main points :

Eirst: Al-Islam is the last of the Divine religions as clearly stated
in the aforementioned Ayat, and no religion other than Al-Islam will be
accepted by ALLAH. Thus, there is no possibility of the advent of any
messenger after Muhammad (peace be upon him). The facts of history do
not contradict this Islamic principle. Fourteen centuries after the
advent of Al-Islam, no religion was revealed to mankind and no messenger
after the Holy Prophet Muhammad <(peace be upon him) was sent to
propagate different religions, or even to reaffirm Al-Islam.
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Second: Because Al-Islam is the last Divine religions, it has brought
about a radical change change in the function to call to belief in
ALLAH. The Muslim community is entrusted with the duty to call to Al-
Islam and the application of Al-Shari'a Al-Islamiya, this is clearly
stated in the Holy Qur'an, ALLAH says, "Ye are the best community that
hath been raised for mankind, Ye enjoin right conduct and forbid
indecency; and ye believe in ALLAH",<''> the Holy Qur'an also confirms
this change, ALLAH says, "Thus, Ve have appointed you a middle nationm,
that ye may be witness against mankind, and that the Messenger may be a
witness against you".<'2* This change made by Al-Islam signifies that
there is no possibility of the advent of a new prophet even for the
propagation of Al-Islam. The facts of history do not cantradict this
Islamic principle.

Al-Islam is suitable of all times in all places and can secure the
progress of man if he puts its teachings and regulations into practice.
ALLAH says, "Say [0 Muhammadl : O Mankind ! Lo ! I am the Messenger of
ALLAH to you all- ([the Messenger of] His unto whom belongeth the
sovereignty of the heavens and the earth. There is no GOD save Him. He
quickeneth and He giveth death. So believe in ALLAH and His Messenger
the Prophet who can neither read nor write, who believeth in ALLAH and
in His Vords, and follow that bhaply you may 1led aright®,<'2®> It |is
the 4individual responsibility<'4” to accept the revelation of ALLAH -
the Islamic faith and code of laws governing the conduct of man,
.regardless of sex, rank, race or any other difference. The faith (imn
Arabic Aqida)<'®> is the theoretical part of Al-Islam, or what may be
called articles of faith or its doctrines, it is also called ®*Usul®
(1it. Roots) or principles. The cade of laws in Al-Islam 1is the
practical part which includes all that a Muslim is required to do, that
is to say the practical course to which he must conform his life. It is
also called “Furu®™ (lit. Branches) or Abhkam (sing. Hukm, 1it. An Order,
or A Rule). Faith is the basis of the code of laws, and the code of
laws 1is incident to faith, because legislation without faith is a
building without foundation, and faith without a code of laws to put
it into effect would be merely theoretical and ineffective.

Al-Islam in the wider significance is a cultural complex, embracing
specific political structures and legal and social traditioms. Except in
matters concerning 1its articles of faith and the principles of its code
of laws, Al-Islam fits into all major cultures and constructive
civilizations and will continue to do so forever. The sphere of
knowledge is not limited to articles of faith, religious obligations, or
lavws about what is permissible and what is forbidden; its sphere is very
wide. It includes all these elements and alsa the knowledge of natural
laws and all matters concerning man's vicegerency from ALLAH. However,
any knowledge,lacking the foundation of faith, is gutside the definition
of that knowledge to which the Holy Qur'an refersand whose possession is
commendable. There is a strong relationship between faith and all
those sciences which deal with the universe and natural laws, such as
astronomy, biology, physics, chemistry and geology. All these sciences
lead man toward ALLAH, unless they are accompanied by personal opinions
and speculations, and lack of the concept of ALLAH. The attitude of Al-
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Islam towards the present Western civilization is the same as that it
manifested towards every past civilization. Al-Islam accepts all the
goodness that such civilizations can yield, but rejects their evils.
Al-Islam has never advocated any policy of scientific or materialistic
isolationism. It does not fight against other civilization for personal
or rational considerations because 1t believes in the unity of humanity
and the close relaticnship among people of different races and trends.
The Islamic faith has never opposed the adoption of scilentific
inventions achieved by humanity at large. Muslims should make use of all
scientific achievements. The Holy Prophet (peace be upon him) says, “The
study of science is an ordinance." It is needless to say that the study
of science, as used above, includes all kinds of knowledge. The Holy
Prophet (peace be upon him) called on peaple to study all branches of
knowledge everywhere. In conclusion, it will be said that Al-Islam does
not oppose civilization as long as it serves humanity.

It 1s said that seventy three sects have emerged out of Al-Islam at
different times, and on various subjects, most of which have since
disappeared. The Holy Prophet Muhammad (peace be upon him) predicted
that his followers would be divided into numerous religious sects, every
one of which would go to hell except ome sect, "Al-Firqga An-Najiya" (the
Saved Sect) which 1s said ta be "Ahl As-Sunna" <(the Sunni Sect).
Nevertheless, adherents of different sects are still considered Muslims.
The main Sunni dogmas on which they differ are

The attributes of ALLAH and His Unity;
Predestination and ALLAH's justice;
ALLAH's promises and threats;
Revelation, reason; and

Al-Imama or Al-Khilafa.¢'e>?

O W N =

In the Haoly Qur'an, ALLAH says, "In the case of those who say *'Our
LORD is GOD'; and further stand straight and steadfast, the Angles
descend on them [From time to timel : "“Fear ye not [they suggested],
"Nor grieve ! "But receive the glad tidings of the Garden (of Bliss]
which ye promised!".<'”? This Aya is explained in a Hadith<'®> of
the Holy Prophet Muhammad (peace be upon him), it is narrated on the
authority of Sufyan Ibn Abdullah Ath-Thaqafi : that he had asked the
Mssenger of ALLAH to give the best advice so that he would not have to
query anyone after him. He [the Holy Prophetl] replied, “Say I affirm my
faith and then remain steadfast". To remain steadfastness 1n "~Tawhid
(Confession in ALLAH's Oneness) is a test of man's faith in the LORD.
It means that the concept of Onenss of ALLAH has taken its roots firmly
in the minds of men and no interest, however alluring, no pressure,
however heavy, can deviate man from the right path. Thus, faith,
according to Al-Islam, is naot a conviction of the truth of a given fact,
but essentially the acceptance of a fact as a basis of action.

It is reported on the authority of Ibn Abbas, that Muadh said
¥Vhen the Messenger of ALLAH sent me (as governer to Yamanl and he told
me [at the time of my departurel : "You will soon find yourself in a
community among the People of the Book, <'®* first call them to testify
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that there is no god but ALLAH, and that Mubhammad is the Messenger of
ALLAH, and if they accept to do so,tell them that ALLAH has enjoined
upon them five prayers a day; and the night, if they accept to do so,
tell them that ALLAH has made Zakat obligatory and that it should be
collected from the rich and distributed among the poor, and if they
agree to so, do not tkae [as f Zakatl the best aof their riches. Beware
of the supplication of the oppressed for there is no barrier between him
and ALLAH.*®

Imam Nawawi says that this narration clearly shows that mere faith
in ALLAH is not enough, because the people of the Book never denied the
existence of ALLAH, but their belief in ALLAH was so adulterated with so
many wrong conceptions and mistaken notions, that the Holy Prophet
(peace be upon him) asked Muadh to call the People of the Boogk to
testify ALLAH as is directed in Al-Islam. It should be "Tawhid" pure and
simple, and nothing should be associated with Him in His Divinity.
Calling to belief in the prophethood of Muhammad (peace be upon him) is
indicative of the fact that belief in his prophethood is an integral
part of faith.

The term "Din"<2°*> may mean any religion but it used particularly
for Al-Islam, ALLAH says, “The religion before ALLAH 1is Al-Islam
[submission to His Willl . %<¢=1>

The Holy Qur'an puts Al-Islam and Shirk (Polytheism) ¢22> ip
opposition, "Say : shall I choose for a pratecting friend other than
ALLAH, the Originator of the heavens and the earth. Vho feedeth and
never fed? Say I am ordered to be the first to surrender {unto Himl. And
be not thou [0 Muhammad]l of the idolaters".<%2> Shirk is considered +to
be the sin for which ALLAH has no forgiveness : "ALLAH forgiveth not
that partners should be set with Him; but He forgiveth anything else,
to whom He pleaseth; to set up,partners with ALLAH is to devise a sin
Most heinous indeed".<=4>

The Holy Qur'an puts Al-Islam and Kufr (Disbelief, also Infidelity)
in opposition as well, “"Nor would H instruct you to take angels and
prophets for lords and patrons. Vhat ! would He bid you to unbelief
afer ye have bowed your will [to ALLAH IN Al-Islaml?".<2%> Kufr is the
contrary of faith and consists in disbelieving anything the Holy Prophet
Muhammad (peace be upon him) has taught as being an article of -faith.
The rejection of the truth or, the doing of an evil is called Kufr or
part of Kufr. The rejection of an ordinance of Al-Islam, while called
Kufr, is not Kufr 1in the technical sense, i.e., denial of Al-Islam
itself. Jahiliyya <(1it. Ignorance) in the terminology of Al-Islam,
means "The Time Of Ignorance" before the advent of the Holy Prophet
Muhammad (peace be upon him) and is thus synonymous with Kufr.

This division, on the basis of faith, is not a theoritical matter,
but is of great practical and vital importance, because on the basis of
this criterion that the fate of man 1is decided in the warld and in the
Hereafter.
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The term "Kafir" is used for the unbeliever but the more precise
term is "Mushrik". A man becomes a Muslim ‘27> or a believer by
professing the Oneness of ALLAH and the prophethood of Muhammad, and as
long as he does not abjure his faith in Al-Islam, he remains a Muslim or
a believer in principle in spite of any evil committed,<*®* a man who
does not make this profession is a non-Muslim or unbeliever in
principle,in spite of any good that he may do. This does not mean that
the evil deeds of Muslims are not punished, or that the good deeds of
non-Muslims are not rewarded. The Sunni doctrine on the subject is that
a Muslim,though he may lead a wicked and ungodly life, and entertain
many opinions opposed to the doctrines of Al-Islam, may never become a
Kafir (An Infidel), but only becomes an infidel :

1. by denying the existence of Almighty ALLAH.
2. by associating other gods with the One and only ALLAH.

3. by denying the Divine mission of the Holy Prophet (peace be upon
him),

4. by denying what has been accepted by general agreement, i.e., by
declaring lawful what has been by common consent declared prohibited.

The one who abjure Al-Islam is called Murtadd (Apostate). According
to the Hadith, the Holy Prophet Muhammad {(peace be upon him) punished
some apostates by cutting their hands, and their feet,- blinding their
eyes, ‘<°> and he throw them in the stony ground until they died. This
punishment is complying with the Holy Qur'an, "The punishment of
those who wage war against ALLAH and His Apostle, and strive with might
and main for mischief through the land : is execution, or crucifixion,
or the cutting off of hands and feet from opposite sides, or exile from
the land : that 1s their disgrace in this world, and a heavy
punishment in theirs in the Hereafter."<®¢? Thus, the punishment of
the apostates is not only in the Hereafter,but also in this world, ALLAH
says, "And if any of you turn back from their faith and die in unbelief,
their works will bear no fruit in this life and in the Hereafter; they
will be companions of the Fire and will abide therein."<='> It |is
claimed that acceptance and abandonment of religion is a matter of ome's
own choice and should not, therefore, be made a cognizable offence. This
whole argument is based on one wrong premise, that is why the punishment
prescribed by Al-Islam for apostasy seems to be tyrannical. Al-Islam is
not a mere religion in the sense this term is commonly used; but is also
a State and a system of government. Thus, when a person rebels against
Al-Islam as a religion, he is simultaneously guilty of high treason
against the state and the political system. The betrayer is always
severely treated in every political order. No clemency i1s shown to them
wha undermine the foundations of the state and disrupt the social order.
A stern attitude is always adopted by allgovernments against rebels and
disruptionists, and so is the case with Al-Islam.

_37_



Thil, LEGARLITY OF WaR I Al-@HaRI'S Al~IaiAMIVa AaRD INTERKMATIORAL L&SW
CHAETER XTI F THE INIERARQUICTORY EPAKRT

Abdullah Ibn Mas'ud quoted ALLAH's Messenger (peace be upon him) as
saying, "It is not permissible to take the life of a Muslim who bears
testimony [to the factl that there is no god but ALLAH, and I am the
Messenger of ALLAH, but in one of three cases, the married adulterer, a
life for lifee, and the deserter of his din [Al-Islaml,abandoning the
community." As far as apostasy (the deliberate abandonment of Al-Islam)
is concerned, there is almost consensus of opinion amongst jurists that
Irtidad (Apostasy) from Al-Islam must be punished by death. The apostate
is given a fair chance to repent, before he is put into death. In fact,
Al-Islam 1s not a matter of private relationship between man and ALLAH,
but is interwoven with society. So, when he abandons Al-Islam, he in
fact revolts against the authority of the Islamic State and society.<s=z>

In theology the term Iman (faith) means ©putting one's trust, and
having faith, in ALLAH and His Prophet Muhammad {peace be upon him)
and in his message.

There are various opinions concerning the exact meaning of Iman,

1. Some hold that it is *"aqd bi'l qalb", i.e., intellectual conviction
and acceptance of the truth of what the Holy Prophet Muhammad (peace be
upon him) taught concerning religion.

2. Others add that it is an oral profession (shahada bi'l lisan).

"3. Others also add a third element, mannely acting according to the
fundamentals of the faith (amal bi‘l arkan). -

The term Iman as used in the Holy Qur'an, signifies either simply
acceptance by heart, and a firm conviction of the ‘truth brought by the
Holy Prophet (peace be upon him); 3> or simply a confession of the an
oral profession of faith;¢®4> or doing good deeds and putting into
practice the principles accepted;¢®5> or it may signify a combination
of the three.<®%> In Hadith, Iman is used frequently in a wider sense
as including good deeds, and sometimes simply meaning good deeds.

Abu Huraira related that one day the Messenger of ALLAH (peace be
upon him) was standing among people a man came to him and said
Prophet of ALLAH tell me what is Al-Iman ? and the Holy Prophet replied:
That you affirm your faith in ALLAH, His Angels, His Books, His Meeting,
His Messengers and that you affirm your faith in the Resurrection
hereafter. The man further asked : Messenger of ALLAH, tell me ‘what does
Al-Islam signify ? The Holy Prophet replied : Al-Islam means that you
worship ALLAH and do not associate anything with Him, you perform the
obligatory prayer, pay the obligatory Zakat, and observe the fast of
Ramadan. The enquirer again said: Messenger of ALLAH, what does Al-Ihsan
(Rightdoing) imply ? The Holy Prophet replied : That you worship ALLAH
as if you are seeing Him, and in case you fail to see Him,..............

We can conclude the following :
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1. Al-Iman (Faith) is conviction.
2. Al-Islam is the performance of obligatory duties.

3. Al-Thsan (Right-Doing) 1s what achieved when we exercise "Self-
Censorship"*.

BEach of these elements can separately be distinguished, but they
are integrated. Every Mu'min (Believer) is a Muslim, but not necessarily
every Muslim is a Mu'min. The three elements must be blended in the
perfect Muslim,

Roctrines Of Al-Islam

Knowledge does not lead to atheism as some uneducated people
believe. The English philosopher Francis Bacon says, ®A 1little
philosophy brings man to atheism, whereas diving deep into it brings him
back to religion";<®7* +the famous physicist Albert Einstein says,
"Faith is the strongest and noblest result of scientific research".<=®>
The Holy Qur'an established this fact fourteen centuries ago, confining’
absolute reverence for ALLAH to the learned, "Those truly fear ALLAH
among His servants who have knowledge : for ALLAH is Exalted imn Might,
Oft-Forgiving".<==> ALLAH puts +the testimony of the learned on His
existence on the same level as that of the never distrusted mala'ika,
ALLAH says, "There is no god but He, that the witness of ALLAH, His
angels, and those endued with knowledge, standing firm on justice. There
is no god but He, The Exalted in Power, The Vise", <4<’ As mentioned,
before, that Al-Islam's principles and rules may be classified into a
doctrinal group, devaotional group, and legislation. Al-Islam may also be
divided into knowledge and obedience. Knowledge is the theoretical or
dogmatical part which deals with the creed and articles of faith, and is
called Usul (The Roots), Usul Ad-Din (The Foundations Of The Religiomn),
Ilm At-Tawhid (The Science Of The Oneness Of ALLAH), Ilm Al-Aqa'id (The
Science 0Of The Articles Of Faith), or Ilm Al-Kalam (The Science Of The
Vord). He who addresses knowledge and Oneness is a dogmatist. Obedience
is the practical part which consists of precepts and commandments to be
obeyed, rules and customs to be observed, and duties to be fulfilled.
He who addresses obedience and the law is a jurist. Al-Islam has never
had a council of theologians or representatives of institutions,
schools, communities, or mosque congregations to propose, and discuss
doctrines for adoption by Muslims. A man expresses his acceptance of
the tenets of Al-Islam and his commitment to its code of laws, when bhe
repeats the formula of the creed, "“La ilaha illa ALLAH, and Muhammad-
un  Rasulu ALLAH" (There is no god but ALLAH, and Mubammad is the
Messenger of ALLAH); all the doctrines of Al-Islam or the articles of
faith are to be included in this formula. To bear witness that ALLAH is
One means a perfect belief in Him as the source of knowledge and the
object of worship. To bear witness that Mubammad is His Messenger
includes a belief in the Angels, the Scriptures (the Holy Books). the
Prophets, the Day of Resurrection, and the principles on which the code
of laws is based. Vhen it invites people to adopt its belief, Al-Islam
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does nat use compulsion, for faith cannot be created by force. ALLAH
says,"Let there be no compulsion in religion : Truth stands out clear
from Error: whoever rejects Evil and believe in ALLAH hath grasped the
most trustworthy hand-holded that never breaks. And ALLAH heareth and
knoweth all things".<4'> The articles of faith are, belief in ALLAH,
the Angels, the Holy Books, the Prophets, the Day of Resurrection. These
are injunctions expressly stated in the Holy Qur'an. Predestination may
also be added to these injunctions.

1. Belief In ALLAH

The basic faith in Al-Islam is the faith in ALLAH, His Existence,
His Oneness, and His Perfection. The Holy Qur'an nowhere provides an
Aristotelian or philosophical definition of ALLAH by stating His
ultimate and all-embracing nature. It never states what ALLAH, in His
essence, 1is. The Holy Prophet Mubammad (peace be upon him) did not claim
to introduce a new ALLAH to the Arabs. He summoned his countrymen to the
exclusive worship of the same ALLAH Who is the ALLAN of the Jews and the
Christianmns.

Muslim theologians developed their description of ALLAH under three
readings : His dhat (essence), His sifat <(attributes), and His a'mal
(works). Some theologians undertook to discuss the essence of ALLAH, but
for the most part they heeded an admonition by Al-Ghazally, <42>"Meditate
upon ALLAH's creation and do not meditate upon the Being of ALLAH".
In the Holy Qur'an, ALLAH says, "Say: He is ALLAH, the One and Only;
ALLAH, the Eternal, Absolute, He begetteth not, nor is He begotten; and
there is none like unto Him".<<3?

It 1is amazing that, of all the religions, Al-Islam alone
rationalizes devotion, especially in giving evidence of the existence of
the Creator. The Holy Qur'an draws people's attention to faith in ALLAH
on base of reason, inner consciousness or intuition. The creation of
the universe<44®> 1is one of the most remarkable evidences of the
existence of ALLAH.

The word “RABB" (LORD) is one of the usual names of ALLAH. It bear
the meaning of fostering, rearing, nourishing,regulating, completing and
accomplishing. Thus, the word “"RABB" indicates that everything created
by ALLAH bears the imprint of Divine creation. An Aya (Verse) .of the
Holy Qur'an revealed in the early days states : "Glorify thy Guardian
LORD Most High, Vho hath created, and further given order and
proposition; Who hath ordained laws and granted guidance",<<4%*»  RABB
means He creates things and brings them to perfection; He makes them
according to measure and shows the ways whereby they may attain
perfection.

The Oneness O0f ALLAH

The first principle of Al-Islam and the corner-stone of faith is
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belief in Tawhid (the Oneness of ALLAH),<4€* “La ilaha 1illa ALLAH"
(there is no god but ALLAH). These words mean that nothing to be
worshipped save ALLAH. Before Al-Islam, the Arabs worshipped of
“idols*, <47* “ancestors*<4®* and “spirits® who according to those
Arabs, could appear to people in different forms or resided within
certain animals. ¢4=° Totemism was equally favoured among the Arabs in
the pre-Islamic age, as well as Magianism, ¢®©> Sabianism, ¢5'°> Judaism,
and Christianity. A group of Arabs, wha were neither Jews nor
Christians, believed in the existence of one god, but they were still
polytheists because they ascribed partners to ALLAH, showed favour to
idols, said that ALLAH had sons and daughters and believed in mediation
and intercession.

In the Holy Qur'an, Shirk (Polytheism) means associating gods with
ALLAH, whether with respect to the person of ALLAH, or His attributes,
or His works; as regards the obedience. The Holy Qur'an refers as
follows to Shirk, "He said shall 1 seek for you a god other than
thel truel ALLAH, when it is ALLAH Vho hath endawed you with gifts abave
the nations ?".<5=?

The Holy Qur'an summed up in these words the various forms of
Shirk, "That we worship none but ALLAH; that we associate no partner
with Him; that we erect not from among ourselves lords and patrons other
than ALLAH";<¢®<> "Seest thou such a one as taketh for his god his awn

passion [or impulsel 7?7 couldst thou be a disposer of affairs for him
U B4

Tawhid (The Oneness Of ALLAH), according to the Holy Qur‘an,
implies that ALLAH is One in His person (dhat), One in His attributes
(sifat), and One in His works (af'al). His Oress ip person means that
there is neither plurality of gods, nor plurality of persons of Divine
nature. His Oness in attributes implies that no other being possesses
one or more of the Divine attributes in perfection. His Oness in works
implies that none can do the works which ALLAH bhas done, or which
ALLAH may do. In the Holy Qur'‘an, ALLAH says, “If there were in the
heavens and the earth, other gods .than ALLAH, there would have been
confusion in both ! but glory to ALLAH, the LORD of the Throne: [High is
Hel above what they attribute to Him", ¢®®>

B The Attributes Of ALLAH

The doctrine af the Oneness af ALLAH means that ALLAH is One in His
essence, that is, not composed of parts; One in His attributes, meaning
an all-embracing or, in othr terms,in sole control of the universe.

The word ALLAH is *Ism Dhat" (the Essential Name of the Essence) of
the Divine Being as distinguished from all other names which are called
"Asma' As-Sifat" (Names Designating Attributes of ALLAH) which are
called the excellent names,"The most beautiful names belong to ALLAH :so
call on Him by them",<S%*> Abu Huraira reports quotes the Holy Prophet
Muhammad (peace be upon him) as saying, "Verily, there are ninety-nine
names of ALLAH, and whosoever recites them shall enter paradise".
ALLAH, as proper name does not carry any significance, but being the
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name 0f the Divine Being, signifies the attributes which are contained
in the attributive names.

Because man is ALLAH's Khalifa (Vicegerent) on earth,<®7> he must
try to imitate the Divine morals, i.e.,the Divine attributes which are
really meant to perfect the human character.

C. The Works Of ALLAH

ALLAH's activity, as Creator, created the universe including man,
and everything in existence. ALLAH is the Absolute Sovereign over all
creatures and cannot, therefore, be accused of acting unjustly towards
them, however He may deal, as every possessor of an object is entitled
to deal with his own property as He 1likes. Injustice is a wman's
interference in the property of another person, but as long as he deals
with his own property, no cone can accuse him of cruelty and injustice.
Abu Dhar Al-Ghifari relates that the Holy Prophet Muhammad (peace be
upon him) quoted his LORD as follows : "O My servants, I have forbidden
oppression for Myself and have made it forbidden amongst you, so do not
oppress on another,”"<®®?

The Muslim sect "Aj-Jabriyya" believes that man does not control
his action, and therefore could not be held respomnsible. The other sect
"Al-Qadariyya" believes that man has power over his actions and 1is
therefore responsible for his acts. We believe that ALLAH, has Absolute
Knowledge of the Fate of man; but man is fully responsible for his acts.

> Belief In Mala'il 1 and Rut

ALLAH says, "The Apostle believeth in what hath been revealed to
him from his LORD, as do the men of faith. Each one [of them] believeth
in ALLAH, His angels, BHis books, His apostles."<52> The Arabic word
for an angel is "malak", of which the plural form 1s mala‘'ika,<s°o>
Belief in mala'ika implies the belief that man has a spiritual life, and
that he has to respond to the motives of good which were given to him by
ALLAH. The purpose is to exalt man to the highest degrees of perfection.
That 1is why Al-Islam made belief in mala'ika one of +the Dbasic
foundations of religion. Faith or belief in any doctrine, according to
the Holy Qur'an, is essentially the acceptance of a fact as a basis for
action. Faith in mala'ika, therefore, means that man must develap his
spiritual life by acting in accordance with the promptings of the malak
and by bringing into play the faculties which ALLAH has given hkim. To
worship mala'ika and solicit their help is degrading and debasing for
man, because when Adam was created ALLAH made them prostrate themselves
before Adam, granted him greater knowledge than they possessed and
bestowed upon Adam His Own Vicegerency on the earth. ALLAH says, "And
when We said unto the angels : Prostrate yourselves before Adam, they
fell prostrate, all save Iblis. He demurred through pride,and so became
a disbeliever."<¢'> ALLAH also says, "And Ve created you, then fashioned
you,then told the angels : all ye prostrate before Adam ! and they fell
prostrate, all save Iblis, who was not of +these who make
prostration®. <€=2
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The most significant function of the mala'ika is the communication
of Divine revelation to ALLAH's apostles.<$2*> The Holy Qur'an states
that Jibril was the malak who conveyed the revelation of the Qur‘an to
the Holy Prophet Muhammad (peace be upon him), <€4>

Among the other functions of mala'ika is strengthening ALLAH's
apostles, supporting them and soothing their distress, <es>

ALLAH assists the righteous men with mala'ika while fighting their
enemies, so that they may vanquish them. <€€?

The jinn (the demons) and the mala‘ika are two different classes of
beings, and it is an obvious error to look upon the jinn as part of the
angelic creation. The jinn are created from fire, while the mala'ika are
created from light.Some of the jinn are virtuous, others are wicked;<s7>
while the mala'ika are honoured slaves.<€®*> The jinn share with mankind
the duty to hear and believe in the Islamic teachings.<®®> The Holy
Prophet Mubammad (peace be upon him) is said to have been sent for the
conversion of jinn as well as men alike.<7®> On Judgment Day, men
and jinn will be called by ALLAH and will be held responsible in the
same degree, <71 but the mala'ika do not share with men the same.
responsibilities. Mala'ika are the messengers of ALLAH to His prophets
and apostles, but Jjinn like men, receive revelations through his
apostles. ¢72>

ALLAH has created man with two kinds of emotions, the higher which
lead him to spiritual life, and the lower which relate to his physical
life. The lower emotions are necessary for man's physical life, but they
become a hindrance to him i his spiritual life, if they become out of
control. Man is therefore required to keep his emotions under control.
Faith in mala'ika, as we have mentioned before, means that man must
develop his spiritual 1life by acting in accordance with the promptings
of the malak and by bringing into play the faculties which ALLAH has
glven him, Faith in the existence of jinn means that man must develop
his spiritual life by abstaining from responding to his lower instincts.

Ar-Ruh (the Soul,or Spirit) 1is the source of 1life,<”7®* and the
vital force of existence without which beings are lifeless.To enquire of
what consists +the ruh of man,<”4* and where it lies in the body, is
useless, However, there is no Qur'anic text prohibiting the search of
the precise nature of Ar-Ruh, but the Holy Qur'an indicates that the
identification of Ar-Ruh is ALLAH's own concern, and the human.mind is
too limited to understand such a supernatural reality.<”S> There are
very little verses in the Holy Qur'‘an concerning Ar-Rub. ¢7&>

3., Belief In ALLAH's Kutub (Books)

S

Y9K§ (Revelation) in its technical sense is the word of ALLAH as
conveyed to His anbiya (prophets) and auliya {(other righteous servants,
who have not been raised to the dignity of prophethood).<”7> Wahy is
communicated to anbiya through mala‘ika.<”®*> Wahy, in accardance with
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the Holy Qur'an, 1is a universal fact<”®> intended for the development
and perfection of everything within its ordained sphere. Wahy is not
only universal but also progressive, attaining perfection in the last of
the prophets, the Holy Prophet Muhammad (peace be upon him). The Islamic
belief is that each wahy is Divine in its origin and permanently valid
in its doctrine, each contains rules and regulations suitable for its
own time and for the people who received it. But later laws and methods
of worship and service are improvements on earlier systems of ethics and
obedience. Al-Islam is the best and final wahy, and should therefare be
heeded by the followers of former revelations. ¢®°?

Every nation had a prophet,<®'*> and every prophet had a book, <®%?
Al-Islam, therefore, requires a belief, not only in the Holy Qur‘*an or
in the particular books named in the Holy Qur'an, but in all sacred
inspired scriptures of every nation. ALLAH says, “The Apostle believeth
in what has been revealed to him from His LORD, as do the men of faith.
Each one (of them] believeth in ALLAH, His mala'ika, His Kutub, and His
Apostlesg®. <®=2 From the Islamic point of view, no one who denies any
of these scriptures is considered to be a believer.

The number of the revealed books is said to have been one hundred.
and four. Of these ten are believed to have been given to Adam, fifty to
Seth, whose name is not mentioned in the Holy Qur'an, thirty to Idris
(Enoch),ten to Ibrahim (Abraham). All these are lost. There are also
Az-Zabur (The Psalms, The Book Of Dawood "David“), At-Tawrat (Torah, The
Pentateuch, The Book Of Musa "Moses"), Al-Injil (the Gospel, The Book Of
Isa “"Jesus"), and Al-Qur'an (The Book Of Muhammad *peace. be upon him").
The word Al-Kitab (the Book) has been used in the Holy Qur'an for the
Qur'an itself, <®4» for Chapters of the Holy Qur'an, <®S> for all previaous
revelations taken together, <®€” and for all revealed books including the
Holy Qur'an.¢®7* Revealed books are also spoken as Suhuf, particularly
the books of Ibrahim and Musa are so called,<®®> and the Holy Qur'an
itself i1s spoken as Suhuf,“®®*>  The word Sahifa (singular of Suhuf)
means anything spread out. Revealed books are also mentioned as
Zubur, ‘#<? (the singular form,Zabur)<®'’ means any writing or book, and
particularly the book of the Psalms of Dawood, ¢<®=> Some writers state
the coming of the Holy Prophet Muhammad had been prophesied in Az-Zabur
(the Psalms) . <®=>

The Holy Qur'an states the basic beliefs , the basic principles of
worship and of human dealings, and the ideals of morality. The Qur'anic
texts do not give in detail the code of laws regulating dealiags, but
the general principles which guide people to perfection and to a life of
harmony. The means of establishing harmony as revealed in the Holy
Qur'an, are based on faith, Jjustice and a wise understanding of the
buman nature. In general, the Holy Qur'an contains nothing that may be
refuted by reason, and nothing that can be proved wrong. Kone of its
injunctions is unjust; nothing in it is misleading. From the beginning
ta the end, the whole book is full of wisdom and truth. It contains the
best and most appropriate law for human civilization. It points out the
right path and guides man to happiness and salvation.
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The Holy Qur'an says, “"Nay, this A Glorious Qur'an, (inscribed] in
A Tablet Preserved", <®4° this means that th Holy Qur'an is protecxted
against change and alteration. This meaning is exactly the same as is
elsewhere stated, "VWe have, without doubt, sent the Message; and We will
assuredly guard it [from corruption]®.<®%! The significance in both
cases is that the text of the Holy Qur'an shall be preserved in full
purity.

{  Belief In Anbi

Human reason is not sufficient to guide man to the knowledge of the
truth, thus, ALLAH has, from time to time, sent His anbiya <{(prophets),
and rusul (apostles) in order to guide and teach men. They all brought
essentially that very religion, Al-Islam, which the Holy Prophet
¥uhammad (peace be upon him) propagated. The sending of anbiya is not,
as philosophers and some sects pretend, incumbent on ALLAH; His sending
them is an act of grace. According to some authorities (Abu Hafs Umar
An-Nasafi) the sending of the apostles is an act of wisdom on the part
of ALLAH, According to others (At-Taftazani), it is Wajib, not in the
sense of an obligation resting upon ALLAH but a consequence arising from
His Wisdom.

Since the very beginning of creation, the aim of the Divine Will
was, to further the spiritual progress of man, thus in all ages, ALLAH
has sent His messages to men through His anbiya. ALLAH says, "For Ve
assuredly sent amongst every people an apostle".<=€? Creatures
unreached by anbiya are saved in a paradise of their own, ALLAH says,
“Nor We visit with Qur Wrath until We had sent an apostle [to give warn-
ingl".<®7* Since faith in Divine revelation is one of the basis of Al-
Islam, and since revelation must be communicated through a man, faith in
anbiya 1s a natural sequence. Therefore, faith in ALLAH's anbiya is
mentioned along with faith in the revealed books, the Holy Qur'an says,
"It is not righteousness that ye turn your faces towards East or West;
but it is righteousness to believe in ALLAH and the Last Day, and
Angels, and the Book, and the Messengers".<®®?

The reformation required for man can only be accomplished through a
man-nabi (prophet), that is why the Holy Qur'an lays special stress on
the fact that the nabi must be a man, "Say, 1f there were settled on
earth angels walking about in peace and quiet,VWe should certainly have
sent down from the heavens an angel for an apostle".<®?> The ngbi shows
how the message is to be interpreted in practical life, a malak {(an
angel) belongs to a different class of beings and cannot serve as a
model for man. We also add, that ALLAH Himself cannot serve that purpose,
even it were possible that He should come in the flesh. The doctrine of
incarnation is,therefore, rejected because ALLAH incarnate would serve
no purpose in the reformation of man; seeing that man has to face
temptations at every step, but there is no temptations for ALLAH.

The Holy Qur'an makes it incumbent on Muslim to believe in all
anbiya, "Say ye : 'Ve believe in ALLAH, and the revelation given to us,
and to Ibrahim, and to Isma'il, Ishak (Isaac), Ya'qub (Jacob), and the
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Tribes, and that given to Musa and Isa, and that given to [alll anbiya
from their LORD : We make no difference between one and another of them:
and we bow to ALLAH (in AL-Islaml",c<r10e?

There is no difference between the Holy Prophet Muhammad (peace be
upon him) and other anbiya (ALLAH's blessing upon them all), and the
Muslims have been enjoined to believe in them all. But in spite of their
equality in this respect, there are three differences between Muhammad
and other anbiya :

A. The anbiya of the past came to a certain people for certain periods
of time, while Muhammad (peace be upon him) has been sent to the
whole world and for all times.

B. The teachings of those anbiya have either disappeared, or if they
remain are adulterated, and intermingled with erroneous and

fictitious statements. In contrast to this, the teachings of
Muhammad {(peace be upon him) have been communicated untouched,
therefore, he is a living personality, in whose footsteps it is

possible to follow correctly and confidently.

C. The guidance imparted through the anbiya of the past was not
complete and all-embracing. Every nabi was followed by another who
effected alterations and additions to the teachings and injunctions
of his predecessors and, in this way, the chain of reform and
progress continued. That is why the teachings of the earlier
anbiya, after the lapse of a certain period of time, were lost and
fargotten.

At last, the perfect code of guidance was imparted to mankind
through Muhammad (peace be upon him) and all previous codes were
automatically abrogated. It is futile and imprudent to follow
an incomplete code while the complete code exists. He who follows
Muhammad (peace be upon him) follows all the anbiya for whatever
was good and etermally workable in their teachings has been embod-
ied in his teachings. The highest in rank among the anbiya and
rusul is the Haly Prophet Muhammad <(peace be upon him), who is
considered not only the greatest nabi, but the most excellent among
all created things.<'¢?>

S. Belief In Al-Akhira (The Hereafter)

The word generally used in the Holy Qur'‘an to indicate life after
death 1is  Al-Akhira;<ro=2 Al-Yaum  Al-Akhir (The Last Day);<'°e®
sometimes Ad-Dar Al-Akhira (the Last Abode);<'©4> and once An-Nash'at
Al-Akbhira (The Future or the Next Life)<¢'©®* which is the real meaning
conveyed by all these terms. This idea of resurrection, called Qiyama in
Arablc, meaning “the Rising" 1is not new. The pagan Arabs believed the
dead to continue their 1life in a 1lesser degree 1in their graves.
Generally speaking, every man from the run of history, whether residing
in rural or urban areas, whether ignorant or educated, has hidden
feeling that after this life, there is another life in which justice is
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finally established, and man is credited for the things he did, good or
evil.

Ve believe in the continuity of life; but in a different form in
the Hereafter.<'©€> Ip the Holy Qur'an, ALLAH says, "On the day when
the earth will be changed to other than the earth, and the heavens [also
will be changed! and they will come forth unto ALLAH, the One, the
Almighty".<1¢7>

In the Holy Qur'an, there are many evidences of the certainty of
resurrection. One of them is that ALLAH Vho made this vast universe out
of nothing can also bring about a new creation, <'<®? Another, 1lies in
the creation of man from clay, in the stages of his embryonic
development until he becomes a full human being, and finally in his
death.<'@®> A third evidence lies in the barren and lifeless earth on
which ALLAH sends down rain, which brings it to life again.<''©?

6. Belief In Qada And Qadar

Belief in gada and qadar is one of the essential beliefs in Al-
Islam, and the Holy Prophet Muhammad (peace be upon him) included it
among the basic elements of Iman. Belief in qada and qadar 1is also
confirmed by a Hadith of the Holy Prophet (peace be upan him), an the
authority Abu-Abbas Abdullah Iba Abbas quote, "One day I was behind the
Holy Prophet (peace be upon him) and he said to me, 'Young man, I shall
teach you some words [of advicel : Be mindful of ALLAH and you will find
Him next to you. If you ask, ask of ALLAH; if you seek help, seek help
of ALLAH. Know that if the Nation as a whole to benefit you, it can
benefit you only with something that ALLAH had already prescribed for
you, and if they gather to harm you, they will harm you only with
something ALLAH had prescribed for you. The pens have been lifted, and
the pages have dried". In the Holy Qur'an, however, qada and qadar are
not considered on equal terms with other foundations of religion, but it
does not indicate whether we should have faith in this doctrine or not.

Qada, according to some authorities,¢'''* means the deciding of an
affair whether it by word or by deed, and it is of two kinds, either as
relating to man or as relating +to ALLAH. An example of the qada of
ALLAE in words is what the Holy Qur'an says, "And We have decreed for
the Children of Israel in the Scripture : Ye verily will work corruption
in the earth twice, and ye will become great tyrants.®<'’=> In this
Aya gada means the making known of a Divine order by way prophecy. An
example of the deciding of an affair by deed is what the Holy Qur'an
says, “Then He ordained them seven heavens in two days and inspired in
each heaven its mandate;and We decked the nether heaven with lamps and
rendered 1t inviolable. That 1is measuring of the Mighty, the
Knower.®<''®> Thus, qada is the ordering of a thing to come to pass. The
meaning of qada, according to the sect of "Ashariyya" 1is the V¥ill of
ALLAH that wills things from eternity as they are. Its meaning,
according to another sect "the Maturidiyya" is ALLAH's creating things
with additional finishing and perfection. Also qada is of two kinds,
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that decreed by ALLAH absolutely or irrevocably and the other decreed
only conditionally, there is no difficulty in believing that He will in
answer to the supplications of His servants not to send it down. As
regards such calamities which He has irrevocably decreed, it is believed
that He may lessen them. The Holy Qur'an command men to make
supplications, <?'4>

Qadar (or taqdir), according to the same authorities, means the
making manifest of the measure of a thing.ALLAH's taqdir of things is in
two ways, by granting qudra (pawer), or by making them in particular
manner, as wisdom requires. Taqdir 1is, therefore, the law or measure
which is working throughout the whole of the creation; and this is
exactly the sense in which the word is used in the Holy Qur'an. The Holy
Qurfan says, "Lo ! We have created every thing by measure".<''5?

There is no doubt that belief in gada and qadar is one of the
fundamentals of Al-Islam,<''®> although the Holy Qur'an does not
specifically mention this belief. But several Ayat assert that nothing
in this world has existed or can exist without the Will of ALLAH. The
Holy Qur‘an says, “No soul can ever die except by ALLAH's leave and a
term appointed";<''”? “Say I have no power to hurt or benefit myself,
save that which ALLAH willeth. For every nation there is an appointed
time. Vhen their time cometh, then they cannot put it off an hour, nor
hasten [itl1".<?'®> Also, sustenance is in the hands of ALLAH, not man,
the Holy Qur'an says, “"For ALLAH is He Vho gives [alll the sustenance,
LORD of Power, steadfast [for menl".<''®> Guidance and delusion are,
also, from ALLAH, the Holy Qur'an says, “Lo ! thou [0 Muhammadl guidest
not whom lovest, but ALLAH guideth whom He will, and He is Best Aware of
those who walk aright",<'=<?

The significance of belief in qada and qadar is that whatever good
or evil fortune befalls to man, it must be accepted as coming from
ALLAH, the Holy Qur'an says, "Say : O ALLAH ! Owner of Sovereignty !
Thou givest sovereignty unto whom Thou wilt, and Thou withdrawest
sovereignty unto whom Thou wilt. Thou exaltest whom Thou wilt, and Thou
abasest whom Thou wilt. Ia Thy hand is the good. Lo ! Thou Art Able tao
do all things".<'='°

Ihird: The D :j 1 Rul 0f Al-Isl

In the above-mentioned Hadith on Al-Islam, Iman and Ihsaﬂp the
Holy Prophet Muhammad (peace be upon him) said, "Al-Islam is to testify
that there is no god but ALLAH and Muhammad is the Messenger of ALLAH,
to perform the prayers, pay Zakat, fast in Ramadan, and make tle
pilgrimage to  the House, <?'==? if you are able to do so". On the
authority Ibn Umar, who said, "I heard the Messenger of ALLAH (peace be
upon him) say, Al-Islam was built on five [pillarsl], testifying that
there is no god but ALLAH, and that Muhammad is the Messenger of ALLAH,
performing the prayers, paying the Zakat, making the pilgrimage to the
House, and fasting in Ramadan". Ve have already dealt with the
profession of Al-Islam and we will take now the other devotional rules
of Al-Islam. Jihad, as we will explain later on, must be included among
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the arkan (pillars) of Al-Islam.

1. Salat

People need a spiritual force that tunes their mentality to certain
ideals, lest relations among individuals be limited to lustful desires
which might lead to corruption. It is salat that provides the human
community with the long-needed spiritual powers for the well-being of
society.

The word "“Salat" does not seem to occur in the pre-Qur'anic
literature. It is derived from the Aramaic word meaning ritual worship
or litany. It is a specific and technical word for a different series of
actions and utterances, and therefore means something more and other
than simply the word “Salat". Linguistically Salat in Al-Islam<'2=> ig
an appeal we perform to gain ALLAH's Favour, entreat forgiveness on a
misdeed we have committed, express gratitude on a grace bestowed upon
us, ward aff a passible imequity, aad perfarx & religiaus Auty. & (s
also a manifestation of need and want for Deity by word and deed. ALLAH
enjoined Salat on His worshippers to remind them of His commandments,
and to help them to lessen the hardships and misfortunes they face in
everyday life. Also among its objectives is the expression of praise and
glorification which are worthy of ALLAH.Salat is nowhere described or
exactly regulated in the Holy Qur'an. It is noted that the Arabic word
"du'a" corresponds to the concept of Salat. The true meaning of Salat
and its real worth and significance can be appreciated only when there
is an adequate awareness of the innate character of the relation that
obtains between ALLAH and man. This bond is absolutely unique. It is not
possible to conclude about it on the basis of the ties we experience
between any two persons around us, because it is much more sublime,
strong and comprehensive relationship.

Every Muslim has to perform five Salawat (plural of Salat) every
day.

2. Zakat

The goods of this world are impure, but one may acquire them and
enjoy them on the condition that part is restored to ALLAH. The word
Zakat (Legal Alms) originally meant purification. Sadaqa (Spontaneaus

Alms) 1s a voluntary practice, and is probably, in the opinion' of Gibb
and Kramers, derived from the Hebrews, <3=4>

Zakat (Legal Alms) is clearly prescribed in the Holy Qur‘an. ALLAH
orders Muslims to pay Zakat in different cases. Every time an Aya in the
Holy Qur'an calls for the performance of Salat, there is a call for
practising Zakat. Zakat and Salat are firm foundations on which Al-Islam
is established. ALLAH's command is ta "“establish regular Salat [andl
glve regular Zakat".<'2%> Religious fraternity that ties the Muslim
individual to other Muslims is established mainly +through the
performance of Salat and Zakat, "But if they repent and establish Salat
and pay the Zakat, then they are your brethren 1in religion®.<'2€> Al-
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Islam made the practice of Zakat compulsory because it is the recognised
right of poor people in the wealth that ALLAH has bestowed upon the
rich, "And in whose wealth there is a right acknowledged for the beggar
and the destitute".<127? It is the duty of the Imam to collect this
right and distribute it among them in justice.

That is why the Holy Prophet Muhammad (peace be upon him) used to
collect the Zakat in person and order his commissioners to collect such
Zakat from the rich to be given to the needy. After the death of the
Holy Prophet Muhammad (peace be upon him) and the recognition of Abu
Bakr as the Khalifa it happened that some Arabs declared their intention
to refrain from giving Zakat, assuming that the Khalifa would nat like
to fight them. Abu Bakr, however, gathered the notable companions of the
Holy Prophet (peace be upan him), discussed the problem over with them,
and come out with an agreement to fight the abstainers. Abu Bakr and the
companions readied themselves and set out after the abstainers and dealt
them a decisive blow that brought back to the Islamic community its
unity and fixed its Divine teachings enshrind in the Holy Qur‘an. Thase
who fought in the days of Abu Bakr were the high ranking companions of
the Holy Prophet (peace be upon him) and the authoritative people; they
fought wunder the command of the Khalifa himself who said on this day,
"By ALLAH ! if they refrain from giving even a young she-goat which they
used to give to the Holy Prophet, I will fight them for it".

. Zakat can be classified into five kinds applied to five kinds of
property. No Zakat applies to kinds of property other than these five.
The different kinds of Zakat are :

Zakat on Gold and Money.

Zakat on Merchandise.

Zakat on Agricultural Products.
Zakat on Livestock.

Zakat on Minerals and Treasures.

mEowe

Al-Islam does not leave the question of Zakat to the personal
estimation in whose trust its revenues are put. The Sunnis do not accept
the Holy Prophet Mubammad family as having right to Zakat, but the
Shi*is include them. However, Al-Islam assigns where the revenues of
Zakat should go, the Holy Qur'an says, "The alms<'Z®> are only for the
poor and the needy, and those who collect them, and those whose hearts
are to be reconciled, and to free the captives and debtors, and for the
cause of ALLAH, and [for] the wayfarer; a duty imposed by ALLAH, ALLAH
is knower, Wise", K <1=®»

2. Saum

Saum or Siyam (Fasting) in Arablic means abstinence from doing
something. Saum during the month of Ramadan is obligatory in Al-Islam
for every sane, mature and able Muslim from before dawn until after
sunset, Saum consists of two elements, intention to make abstinence from
all physical refreshment and actual fasting. It is farbidden to take
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anything during Saum,e.g., aliment, water,smoke, inhalation, bleeding,
the application of leeches,and sexual excitation; but if through sheer
forgetfulness one puts something into one's mouth, the Saum is not
broken. The fundamental regulation of Saum were formulated in the Holy
Qur'an, it says, "0 ye who believe ! Siyam is prescribed for you, even
as it was prescribed for those before you, that ye may ward off [evill;
[{Siyam] a certain number of days; and [for]l him who is sick among you,
or in a journey, [the same]l number of other days; and for those who
cannot afford it there is a ransom : the feeding of a man in need - But
whose doeth good of his own accord, it is better for him : and that ye
fast is better for you if ye did but know. The month of Ramadan in which
was revealed the Qur'an, a guidance for mankind, and clear proofs of the
guidance, and the Criterion [of right and wrongl. And wherever of you is
present let him fast the month, and whosoever of you is sick or in a
journey,{let him fast the same]l number of days. ALLAH desireth foar you
ease; He desireth not hardship for you; and [He desireth] that ye should
complete the period, and that ye should magnify ALLAH for baving guided
you, and that peradventure ye may be thankful".<'®®> There are other
Ayat in the Holy Qur'an which prescribe expiatory fast.

Saum has a great benefit both physical and spiritual, on both the
individual and social levels. Of these, we can mention the feeling of
sympathy with the poor. VWhen a faster feels hungry, he remembers such
people who are always hungry, which leads him to sympathize with the
poor. In Saum, there is also an equality among the rich and the poor.
In way, it is a compulsory experience in poverty, as peaple share
similar feeling and sympathize with one another through a collective
sense of pain. Among the other virtues of Saum is that it moderates the
power of habits, and teaches us to control our desires and passions, and
sharpen our will power. '

4. Haj

There is no religious group or community does not have its holy
shrines and places of Haj (Pilgrimage). In every faith there are some
sacred places to which its followers travel at a certain time as an act
of religious devotion. This is so because it fulfils a great human need
and satisfies a basic spiritual urge. ALLAH says, "And for every nation
Ve have appointed a ritual, that they mention the name of ALLAH over the
beast of cattle that He hath given them for food; and your GOD is One
GOD, therefore surrender unto Him. And give good tidings [0 Muhgmmadl
to the humble®, <7212

The Jewish and Christian faiths are closer to Al-Islam in the
matter of pllgrimage. They have both lived long stretches of histary
and enlightenment, and chroniclers too, have done full justice to them.
Until now their adherents constitute two of the most advanced groups
of the world, culturally, educationally and politically. Ancient
monuments and their sacred places in Al-Quds (Jerusalem) are still the
aobjects of veneration and they have been making a pilgrimage to that
eternal city from older days.
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Though Shahada, Salat, Zakat and Saum are absolute obligatioms,
Haj is not so absolute, since it involves so much practical difficulty
in certain cases. But every adult Muslim, man or woman, must make a Haj,
at least once in his lifetime; that is, if he or she has the means to
accomplish it; ALLAH says, "And Haj to the House is a duty unto ALLAH
for mankind, for him who can find a way thither®,<1®=> In Haj, it 1is
permissible to send a representative. The following are exempted from
Haj, the unfit; slaves; and women who have no relative to accompany
them. Other just causes for exemption are lack of means and insecurity
of the route.

The Sacred House of ALLAH <(or what is called Al-Ka'ba),<'3®> was
the first of its kind built as a place of Salat for people. ALLAH says,
*Lo ! the first Sanctuary appointed for mankind was that at Bacca,<'=4>
a blessed place, a guidance to the peoples, Wherein are plain memorials
[of ALLAH's guidancel, the place where Ibrahim stood up to pray; and
whosoever entereth it is safe",<'®5*» The obligation of Haj to ALLAH's
Sacred House, hence, goes back to the time of Ibrahim. A long time later,
people started to introduce forbidden acts of polytheism and idolatry at
Al-Ka'ba. ALLAH 1instructed the Holy Prophet Muhammad (peace be upon
him) to put an end to such violations and purify the rites of Haj from~
innovations and acts of heresy.

The Shi'is visit the tombs of their Imams after their Haj. The
sacred cities of the Shi'is are, Najaf, where Ali is buried and where
every Shi'i desires to be buried; Karbela'a, where there is the tomb of
Husain; Kazimiya, near Baghdad, where the 7th and the 6th Shi'i Imams
are buried; Sammarra‘a, where the 10th and the 11th Shi'i Imams are
buried and where there is a catacomb in which the 12th is supposed to
have disappeared. Besides these sacred taowns of Mesopotamia, there are
twa other sanctuaries in Iran, Mash'bad, where Imam Rida is buried; and
Qum, <'®6> where there is the tomb of Fatima,the sister of Imam Rida.

The collective benefits ensuing from Haj are numerous, political,
economic, and social. The meeting in haj of millions of Muslims from all
over the world turns the Haj into an Islamic league,which meets every
year, and affords the Muslims a golden opportunity to consult together
and devise scheme for the welfare of Muslims. In the early days, before
modern means of communication were available, the religious center was
specially important, but even today it serves as a means by which
Muslims learn to live together in unity and diversity. Haj, as such,is a
firm establishment of Islamic fraternity among Islamic peoples, a call
for co-operation among them, and a reminder to the Muslims of their
duties toward one anather.

5 Ijhaﬂ('lﬁl‘?)

There is a difference of opinion on whether, or not, Jihad is
among the devotional rules of Al-Islam. On one part, we believe that
Jihad is one of the well-established devotional rules. Abu Ba'id Al-
Khudri said he heard the Messenger of ALLAH (peace be upon him) say;
*Whoscever of you sees an evil action, let him redress it with his hand;
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and if, he is unable to do so, with his words; and if is still unable to
do so, with his heart - and that is the weakest manifestatio%ff faith".
There is nothing much more evil than share ALLAH in His Sovereignty and
establish human rules instead of the application of Al-Shari‘a Al-
Islamiya; thus, the establishment of the Islamic State, which applies
Al-Shari'a Al-Islamiya, becomes an inevitable obligation for Muslims. It
is supposed that this Islamic State must embrace the whole world. The
Holy Prophet (peace be upon him) said, "I have been ordered to fight
against people until they testify that there is no god but ALLAH and
that Muhammad is the Messenger of ALLAH and until they perform the Salat
and pay the Zakat, and if they do so they will have gained my protection
for their lives and property, unless [they do acts that are punishablel
in accordance with Al-Islam, and their reckoning will be with ALLAH the
Almightyu . ciaad

The secular character of the Islamic system of life becomes most
apparent in the place that Jihad holds in Muslim history. Al-Islam is
increasingly emphasizies the spiritual conception of the term, which
literally means "Struggle” applying it to the believer's struggle
agalnst his own lower nature.

The tenets ofAl-Islam, with their comprehensive nature, have no
equal when compared with other divinely inspired rules.<'®%* All of the
affairs of the society are regulated in such a way that they protect the
piety of the body and spirit and promote the progress and happiness of
the individual. The rules are stated so clearly that they are adaptable
to any place and at any time,

wwi_wum*m e tianilf And Al-I1s1

A Jew who believes in Talmudic Law can understand what it means to
have a Divine Law, whereas for most Christians such an understanding
comes with difficulty, precisely because in Christianity the Divine Will
is expressed in terms of universal teaching such as being charitable,
but not in concrete laws.

The Christian view concerning law which governs man socially and
politically is 4indicated in the well-known saying of Isa "“Render
therefore unto Caesar the things which are Caesar's".<'4®? This phrase
is commonly interpreted as 1leaving all things that are worldly and
relate to political and social regulations to secular authorities of
whom Caesar is the outstanding example. But more than that, it also
means that because Christianity, being a spiritual way, had no Divine
legislation of its own, it bad to absorb Roman Law in order to become
the religion of the civilization. The Law of Caesar, or the Roman Law,
became providentially absorbed into the Christian perspective once this
religion became dominant in the West, and it is to this fact the saying
of Isa alludes. The dichotomy, however, always remained.
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¥ith regard to the Divine Law, however, the situation of Al-Islam
and Christianty differ completely. Al-Islam never gave unto Caesar what
was Caesar's. Rather, it tried to integrate the domain of Caesar itself
namely, politcal, social and economic 1life, into an encompassing
religious world view. Law in Al-Islam is therefore an integral aspect of
the revelation and not an alient element.

The VWestern attitude toward law is totally determined by the
character of Christianity as a spiritual way which did not bring a
revealed law of 1its own. The Semitic notion of 1law which is
universalised in both Judaism and Al-Islam is the opposite of the
prevalent Vestern conception of law. It is a religious notion of law,
one in which law is an integral aspect of religion. In fact, religion to
a Muslim is essentially the Divine Law which includes not only universal
moral principles, but details of how he should conduct his life and deal
with ALLAH; how he should eat; procreate and sleep; how he should buy
and sell at the market place; how he should pray and perform other acts
of worship. It includes all aspects of human life and contains in its
tenets the guide for a Muslim to conduct his life in harmony with the
Divine Will.

The difference in the conception of the Divine Law in Al-Islam and
Christianity can be seen in the way the word Canon (in Arabic Qanun) is
used in the two traditioms.<'4'?

In Al-Islam, it has come to denote a man-made law in contrast to
Al-Shari'a Al-Islamiya or the divinely inspired law. In the West, the
opposing meaning is given to this word in the sense that Canonical law
refers to laws governing the ecclesiastical organization of the Catholic
and Episcopal Churches, and has a definitely religious nature.

According to the Islamic concept, the whole universe has been
created by ALLAH. The universe came into existence when ALLAH willed it,
and then He ordained certain natural laws which it follows, and
according to which all 1its various parts operate harmoniously. In the
Holy Qur'an ALLAH says, "And Our word unto a thing, when Ve intend it,
is only that We say unto it : Be and it is",<'#4®> and He also says, "He
hath created every-thing and hath meted it out for it a measure".<'4%?

Man is a part of the universe; the laws which govrn human nature
are no different from the laws governing the universe. ALLAH is® the
Creator of the universe as well as of man. Man's body is made of the
earthly material,yet ALLAH has bestowed upon him certain characteristics
which make him more than the earth from which he is made; ALLAH provides’
him according to measure. In his bodily functions, man involuntarily °
follows the same laws of nature as other creatures. In this respect,
there 1s no difference between him and other inanimate or animate
objects of the universe. All conditionally submit to the Will of ALLAH
and to the laws of His Creation.

He Vho has created the universe and man, and WVho made man obedient
to the laws which also govern the universe, has alsa prescribed a
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Shari'a for his voluntary actions. If man follows this law, then his
life is in bharmony with his own nature. From this point of view, Al-
Shari'a is also a part of that universal law which governs the entire
universe including the physical and the biolagical aspects of man.

It becomes clear from the above discussion that the purpose of the
establishment of ALLAH's law on earth is not merely for the sake of the
next world. This world and the next world are not separate entities, but
are stages complementary to each other. The law given by ALLAH not only
harmonises these two stages, but also harmonises human life with the
general law of the universe. Thus, when harmony between human life
and universe ensues, 1its result are not postponed for the next world.
However, they will reach their perfection in the Hereafter.

The sovereignty of ALLAH means merely that one should derive all
legal injunctions from ALLAH and judge according to these injunctions,
but includes the principles of administration, its systems and its
modes. This narrow meaning (i.e., that Al-Shari‘a is limited to legal
injunctions) does not apply to 1t, nor does it correspond to the Islamic
concept. By Al-Shari'a of ALLAH is everything legislated by ALLAH for
ordinary man's life; it includes the principles of administration and
Justice, principles of morality and human relationship, and principles
of knowledge.

The first part of the Islamic creed, i.e., La ilaha illa-ALLAH, is
the constant theme of the Holy Qur'an, it means that “There is no god
except ALLAH". The second part of the Islamic creed, i.e.,Mubammad-un
Rasulu ALLAH, which means that "Muhammad is the Apostle of ALLAH", is
also a constant theme of the Holy Qur'‘an, and the very words in this Aya
of the Holy Qur'‘an, “Mubammad is the Apostle of GOD; and those who are
with him are strong agalnst unbelievers, [but]l Compassionate amongst
each other".<'44> The most important effect of La ilaha illa-ALLAH is
that it makes man obey and observe ALLAH's law. One who has belief in it
is sure that ALLAH knows everything hidden or open and is nearer to him
than his own jugular vein. The firmer a man's belief in this respect,
the more observant will he be of ALLAH's commands; he will shun what
ALLAH has forbidden and he will carry out his behests even in a solitude
and in darkmess. It is for this reason that the first and the most
important condition for being a Muslim is to have faith in La {ilah
illa ALLAH. "Muslim" means “one obedient to ALLAH" and obedience to
ALLAH is impossible unless one firmly believes in La ilah illa ALLAH.

To know how ALLAH remodelled the life of men, it is enough to
remember the example of the people of Arabia. In the time of the Holy
Prophet Muhammad (peace be upon him), the people of Macca and Arabia
were known as the meanest of all in behaviour. They made statues of
stone and wood, and then worshipped them asking for material things.
Robbery, murder, plunder, burying their newborn daughters alive,
fighting over tribal affairs, and doing cruel deeds to weak and harmless
people. These were among their daily practices. V¥omen were used for
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making money in an immoral way, and they had no rights at all. Immoral
deeds were part of their behaviour. The best illustration of the Arabs
before Al-Islam is what was said by an Arab, Ja'afar Ibn Abi Taleb, one
0of the Muslims on the occasion of the first Ethiopian Hijra in 615
A.D., before the King of Ethiopia.<'4%>

The term Shari'a meaning “The Vay To Be Follawed". Al-Shari'a Al-
Islanmiya is concerned with the external manifestations of human action.
Al-Shari'a was primarily based on the Holy Qur'an, added to by the
Hadith (Tradition) of the Holy Prophet Muhammad (peace be upon him),
gradually completed through the process of Figh (Jurisprudence), are
diversified according to different Systems or Rites (Madhab). The
fundamental tendency of Al-Shari'a was to approach the different
circumstances of life from a religious point of view, the Jjudicial
implications were added later.

Al-Shari'a corresponds to a reality that transcends time and
history. Each generation in Islamic society should seek to conform to
its teachings and apply it anew to the conditions in which it finds
itself. The creative process in each generation is not to remake the law
but to reform men and human society to conform to the law. According to
the Islamic view, religion should not be reformed to conform to the ever
changing and imperfect nature of men, but men should reform so as to
live according to the tenets of revelation. In accordance with the real
nature of things, it is the human that must conform to the Divine and
not the Divine to the human.

3. Al-St i ‘a2 And The Mod I islati 1 I

A. Those modern movements which seek to "reform" the Divine 1law
rather than human society are, from the Islamic point of view,in every
way an anomaly.Such movements are brought about, to a great extent, not
only through the weakening of religious faith among certain men but also

Jbecause the modern menfality,which originated in the West within its
Christian background,cannot conceive of an immutable law which is the
guide of human society and upon which man should seek to model his
individual and social life.

Al-Shari'a is for Al-Islam the means of integrating human society.
It is the way by which man is able to give religious significance to his
daily life and be able to integrate this life into a spiritual sphere.
The Divine law is like a network of injunctions and attitudes which
gavern all human life, and in their totality and all-embracing
nature, are able to integrate man and society according to the
dominating principle of Al-Islam itself, namely unity or tawhid. Al-~
Shari‘a is the means by which tawhid is realized in human life. On the
surface it seems to contain law about how to marry, trade, divide
inheritance or conduct the affairs of state. There are all acts
performed. How can they then be integrated so as to reflect tawhid?
The answer is that these actions are still actions whether they are
performed according to Al-Shari‘a or not. But the effect that such
actions leave on the souls of men is completely different depending on
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whether the act is performed simply according to man-made laws or
whether it follows the teachings of Al-Shari’a. In the latter case the
religious context in which the act is placed and the inner connection
that the teachings of Al-Shari'a have to the spiritual life of man
transform an otherwise secular act into religious oane.

Under the guidance of its code of laws, Al-Islam preaches the One
ALLAH and, by acknowledging the principle of equality, asserts the unity
of the human race and denounces discrimination based on color, racial or
regional differences. It aims at justice through the eradication of
oppression and tyranny. In the Holy Qur'an, ALLAH says, "Be steadfast
witness for ALLAH in equity, and let not hatred of any people seduce you
that ye deal not justly, Deal justly, that is nearer to your duty".<'4%>

In calling upon the people to guide thelr lives according to
ethical principles, Al-Islam insists that they should be moderate in
all things sparing themselves misery, It praises moderation in all
things. In the Holy Qur'an, ALLAH says, "And thase wha, when they
spend, are nelther prodigal nor grudging; and there is ever a firm
station between the twa".<?47°

B. Some may object that accepting Al-Shari'a tatally destroys bhuman
initiative. The law places before men paths according to his nature and
needs within a wuniversal pattern which concerns everyone. Human
initiative comes in selecting what is in conformity with one's needs and
living according to the Divine norm as indicated by Al-Shari'a. Initia-
tive does not come only in rebelling against the truth which is an easy
task. Initiative and creativity come most of all in seeking to live in
conformity with the +truth and in applying its principles to the
conditions which destiny has placed before man. To integrate all of
one's tendencies and activities within a divinely ordained pattern
requires all the initiative and creative energy which man is capable of
giving.

C. Certain modernists over the past century have tried to change
Al-Shari'a, to reopen the gate of ijtihad (exercise of judgment), with
the aim of incorporating modern practices into the law and limiting the
functioning of Al-Shari‘a to personal life, All these activities emanate
from a particular attitude of spiritual weakness vis-‘a-vis the world
and a surrender to the world. Those who are conquered by such a
mentality want to make Al-Shari'a conform to “"the times" which meams the
whims and fancies of men and the ever changing bhuman nature which has
made "the times". They do not realize that it is Al-Shari‘a according te
which society should be modelled not vice versa. They do not realize
that those who practised ijtihad before were devout Muslims who put the
interest of Al-Islam above the world and never surrendered its
principles to expediency.

!
The social arder, with all its characteristics, is an offshoot of
the 1deological ideal. Growth and evolution, being phases of correlation
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between the idenlogical ideal and social order, may be generalized to
comprise principles for a complete system of life which would include
man's emotions, morals, forms of worship, rituals, traditions and every
terrestrial human activity. Now since revealed din (religion) comprises
a system aof 1life, it becomes a convincing concept that includes the
social order which derives from it to administer all human activities.
Ve may equally contend that each system of life is a din in the sense
that din functions in soclety as the philosophical mooring +that
determines the fiber of life in that society. If people adopt the system
which ALLAH has revealed, they would be following ALLAH's din; 1f they
adopt another system they would be following someone else's din. Thus,
one can say definitely that there has never been a Divine din which was
meant to be confined to spiritual belief alone, separated from the
realities of human experience in its manifold practical aspects. FNor has
such an ALLAH-sent faith consisted of hollow ritual collectively or
privately performed by its devotees. Such a din could never be a
“personal affair", leaving the weighty matters of life subject to laws
derived from sources contrived by human creeds.

The fundamental principle of the law is that man has the right, and
in some cases it is his bounden duty, to fulfil all his genuine needs
and desires and make every conceivable effort to promote his interests
and achieve success and happiness, but he should do all this in such a
way that not only the interests of other people are not jeopardised and
no harm is caused to thelr strivings towards the fulfilment of their
rights and duties, but their should be all possible social cohesion,
mutual assistance, and co-operation among human beings in the
achievements of their objectives. In respect of those things in which
good and evil, gain and loss are inextricably mixed up, the tenet of
this law is to choose little harm for the sake of greater harm. This is
the basic approach of Al-Shari'a.

More essential than the process of codification of Al-Shari‘a is
its actual content and substance. Al-Shari'a possesses quality and
totality and comprehensiveness. It encompasses the whole of man's life
so that from the Islamic point of view there is no domain that 1lies
outside it, even if such an ideal is not easy to realize completely in
human society. The lack of words in Arabic, Persian and other languages
of the Islamic people for temporal or secular matters is due to this
total nature of Al-Shari‘a.

Al-Shari'a Al-Islamiya is structured by ALLAH for the purpose of
administering the activities of people imn their different phases, and to
be the arbiter inm all their secular and spiritual affairs. However, Al;'
Shari'a Al-Islamiya did not include detailed provisions for partial and
subsidiary matters as in the case with man-made laws, but achieved
sufficiency by giving Divine statutes in elastic general terms and
provisions. Even when a subsidiary provision was mentioned, it was
because the issue in question was considered a principal one, entailing
some other minor questions thereunder.

It was left to the jurists and legislators to build up the legal
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structure on these foundations and in accordance with these broad
regulations enacting legislation for the details and subsidiary issues
within the circumference of the Islamic principles of Jurisprudence.
There was only one way of legislation open for Al-Shari‘a Al-Islamiya to
be consistent with 1itself and to preserve its characteristics of
perfection, excellence and permanence, namely clear texts defining the
principles and doctrines which enshrine prosperity and happiness for
society, and which bring about justice, equality and benevolence among
individuals, thus exhorting them to contend for progress and excellence.
Permanence, by definition, requires that no provision would be set for a
temporary «case which would ©be adjudged differently whenever
circumstances differed.

Though Al-Shari'a Al-Islamiya confers upon the ruler the right to
legislate, this right is not absolute. In fact, it 1is a right
restricted by the condition that whatever the ruler may legislate, it
must be compatible with the text, spirit and general principles of Al-
Shari'a Al-Islamiya. Consequently, such a restriction confines the
right of legislation to two categories :

-

JRA. Exgguiiyg_ngislaiign, intended to guarantee the implementation of
the provisions of Al-Shari‘a Al-Islamiya. In this case, legislation
takes the shape of rules and regulations similar to those presently
issued by government officials in the <course of their daily
Tesponsibilities, for the purpose of ascertaining the execution of the
relevant rules. -

B. Organizational Legislation, intended to organize the society, protect

and meet its n©needs 1in accordance with Al-Shari‘a Al-Islamiya.
Generally, such legislation is not called for except in such cases where
there are no relative provisions in jurisprudence administering them.
In any circumstance, legislation by rulers must be in harmony and in
agreement with general principles and the spirit of the original
jurisprudence.

It is the consensus that all acts of the ruler are legitimate so
long as they are within the framework of Al-Shari'a Al-Islamiya and
compatible with its general principles and spirit. Then, and only then,
would th ruler be acting within his rights and accordingly, should be
obeyed. However, if he acts otherwise, issuing laws which contradict the
jurisprudence, his act or laws become illegitimate and objectionable. In
the Holy Qur'an, ALLAH says, "0 ye who believe ! Obey ALLAH, and obey
the Messenger and those of you who are in authority; and if ye have a
dispute concerning any matter, refer it to ALLAH and the Messenger if ye
are [in truthl believers in ALLAH and the Last Day. That is better and
more seemly in the end";<'4® and He also says, "And whatsoever ye
differ,the verdict therein belongeth to ALLAH. Such is my LORD, in Whom
I put my trust, and unto Vhom I tura".<'4%

Thus, ALLAH imposes imposes on Muslims obedience to Him, His Apostle

and their rulers. Such obedience is commanded by Him alone, not by the
Apostle nor by rulers;and thus, if the rulers contravene the injunctions
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of ALLAH, they cannot command any loyalty over them nor expect their
obedience. Thelr rule and authority then become illegitimate.

The Holy Prophet Muhammad (peace be upon him) has confirmed this
implication by saying, "No obedience shall be observed by created beings
to those who command disobedience to ALLAH". And again, "He who commands
you to sin, has no authority over you".

/\/
11 C tibilit 0f __Al-St . Al-Is] . Witl
Modern Ages And The Ineyvitability of I1ts
E ]. !. ’f;

@e agree with some writers, such as Abdul Qader Audah,<'®°* that
Muslim governments<'®'> have the greatest share of responsibility for
the abasement of Al-Islam, and for the inferiority complex and lowliness

—~that afflict Muslims.

These governments have alienated Al-Islam from secular affairs,
imposed on Muslims what ALLAH has forbidden, and ruled over them in
defiance of what ALLAH has prescribed.

Muslim governments have violated Al-Islam in matters of sovereig-
nty, politics and administration; transgressed Islamic principles by
abolishing liberty,equality and justice;and renounced what is prescribed
by Al-Islam. Muslim governments are barring Muslims from learning their
religion, worshipping ALLAH and performing their sacred duties.

Ve also agree with some writers<'®2* that Muslim scholars are also
sharing the responsibility for what has afflicted Al-Islam. They, for
long, have disregard their Islam. They have never censured any attitude
violating Al-Islam, nor tried to repeal and revoke any injunction that
ran contrary to Al-Islam. Adultery and lasciviousness have spread over,
and people have publicly disobeyed Al-Islam. Rulers have committed
felonies, allowed the forbidden, shed blocod, raped women, spread
mischief and transgressed the 1limits enjoined by ALLAH, while the
scholars never so much as expressed indignation and oppositions to such
actions. They uttered only the sounds of silence, as if Al-Islam did
not require them to invite others +to do good and forbid what is wrong,
and did not make it incumbent upon them to give council to the rulers so
that they might apply the laws of Al-Islam. Man-made laws have- been
enforced in Muslim states, though they contradicted Islamic provisions,
nullified Islamic commands, allowed what ALLAH bhas prohibited and
prohibited what ALLAH has allowed. Yet Muslim scholars were not
disturbed by this violation of their religion nor were they perturbed
about their awn future, though they earned their living at the expense
of Al-Islam

Al-Shari'a Al-Islamiya with its characteristics, i.e., perfection,

excellence and permanence, is of inevitable application of all times and
in all places.
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The Holy Prophet Muhammad (peace be upon him) said, "You shall be
keen to withhold power and authority and shall regret 1t in the
Hereafter"; and when Abu Zarr, one of the companions of the Holy Prophet
(peace be upon him), requested him to be appointed as governor, the Holy
Prophet said, "0 Abu Zarr, you are meek, it {governorshipl is a trust
that will be regretted in the Hereafter, and he who takes it will fail
unless he rightly assumes it and gives it its due obligations”.

The first obligation upon rulers of Muslim peoples is to apply Al-
Shari'‘a Al-Islamiya. In this regard they have to take into
consideration the following fundamental principles :

First: Al-Islam prohibits every Muslim from adopting laws inconsistent
with Al-Shari'a Al-Islamiya. Any provisions not in conformity with this
Shari'a or 1its general principles and spirit, are categorically
prohibited by those clear precepts. ALLAH has indicated but two
alternatives : either people respond to ALLAH and His Prophet, 1i.e.,
follow what the Holy Prophet Muhammad (peace be upon him) has commanded,
or follow their own desires. In the Holy Qur‘an ALLAH says, “Follow
that which is sent down unto you from your LORD, and follow no
protecting friends beside Him, Little do ye recollect ! %, <183> .

Second: ALLAH does not allow a believing Muslim to accept any law other
than that of ALLAH, nor any commandment inconsistent with what He has
.prescribed. In fact, ALLAH has commanded the faithful Muslim to rencunce
any legal rules other than His. To consider the acceptance of the laws
of the others is perdition and submission to Satan. In the Holy Qur'an
ALLAH says, “"Hast thou not seen those who pretend that they believe in
that which was revealed unto thee and that which was revealed before
thee, how they would go for Jjudgment [in their disputes] to false
deities when they have been ordered to abjure them ? Satan would mislead
them far astray".<'54>

Therefore, to seek judgment by means of legislation, apart from
what ALLAH bad revealed and what the Holy Prophet Mubammad (peace be
upon him) has ordained, is to resort to the machinations of the Evil QOne
and to accept his verdict. In such an instance, the "Evil One" becomes
anybody upon whom man may confer a status beyond human limitations,
whether by worshipping him, following his dictates, or paying allegiance
to him.

Third: ALLAH does not allow the faithful Muslim to choose, or be
satisfied with, anything other than what He and His Prophet bhave
legislated. In the Holy Qur'‘an ALLAH says, "It is not permissible for a
believer, man or woman, when a matter has been decided by ALLAH and His
Praophet, to have any option about their decision®.c<?ss>

Fourth: ALLAH has commanded that all legal decisions and statutes should
be in accordance with the revelation, and has characterized as no better
than unbelievers those who do not comply with His judgments. In the Holy
Qur'an, ALLAH says, "VWhoso judgeth not by that which ALLAH has revealed :
such are wrongdoers",<15€? '
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Fifth: ALLAH made belief in Him conditional on accepting the judgment of
His Prophet in all issues of difference that may arise among Muslims,
provided that such acceptance is not accompanied by grudge and
resentment, but is coupled with submission and conviction. In the Holy
Qur‘an ALLAH says, "But nay, by thy LORD, they will not believe [in
truthl until they make judge of what is in dispute between them and find
within themselves no dislike of that whichk +thou decidest, and submit
full submission", <1572

Sixth: All that contravenes Al-Shari‘a Al-Islamiya 1is forbidden to
Muslims, even it is commanded by the sovereign, whatever his authority
may be. This is because the legislative right of the ruling authority is
subject to the condition that its results must accord with the general
principles and legislative spirit of Al-Shari'a Al-Islamiya. If the
sovereign takes liberties by exceeding his limits, his judgment does not
transmute Divinely-probibited laws into permissible one, nor would it
Justify a Muslim in adopting these laws. On the contrary, it becomes
incumbent upon every Muslim to disobey such laws <that allow the
prohibited and abstain from applying or executing them, because
allegiance obedience to any human ruler is not absolute. Obedience is
due only within the limits prescribed by ALLAH and His Holy Prophet
Muhammad (peace be upon him)., In the Holy Qur'an ALLAH says, "0 ye wha
believe ! Obey ALLAH, and obey His Messenger and those of you who are in
authority; and 1f ye have dispute concerning any matter, refer it to
ALLAH and the Messenger if ye are [in truthl] believers in ALLAH and the
Last Day. That 1s better and more seemly in the end".<'&%>

The scope of obedience due to rulers is clearly determined in
Hadith. The Holy Prophet Muhammad (peace be upon him) said, "Ho
obedience shall be observed by created beings to those who command
disobedience to ALLAH"; he said as well, "Obedience is due only in good
deed"; and further, “You should not obey him who commands you to that
which is prohibited".

The companions of the Holy Prophet Muhammad (peace be upon him,
Huslim scholars and jurists are unanimiously of the opinion that there
is no claim of allegiance to the ruler unless his commands are issued
for the purpose of promoting obedience to ALLAH; that the ruler is not
entitled to any allegiance if he commands disobedience to ALLAH, that
permitting what 1s unanimously considered to be prohibited - such as
adultery, consumption of alcohol, foregoing Islamic penalties, blocking
the execution of Al-Shari'a Al-Islamiya and authorizing what ALLAH
forbids - makes such a ruler a disbeliever and a condemned apostate.
Accordingly, revolting against an apostatizing ruler becomes a duty on
Muslims, and the smallest degree of rebellion against him is to, at
least, disobey those orders of his which are not compatible with Al-
Shari‘a Al-Islamiya.

Seventh: The provisions of Al-Shari‘a A4l-Islamiya are indivisible and

inseparable. It is for this reason forbidden to Muslims to accept the
application of some of its provisions while dropping others.
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Ve agree with some writers<'®®> that Muslim masses are responsible
for the deplorable condition of Al-Islam today. They have bheen
accustomed to mischievous deeds, agnasticism and atheism that they
hardly consider such practices as anti-Islamic. Or they believe that
Al-Islam does not care nor concern itself with struggling to overcome
such aberrations.

However, Al-Islam makes it incumbent on Muslims to learn its
teachings, study deeply and choose some 1individuals from among
themselves to teach others its principles. In the Holy Qur'an, ALLAEH
says, "And the believers should not all go out to fight. Of every troop
of them, a party only should go forth, that they [who are left behindl
may gain sound knowledge in religion, and that they may warn their folk
when they return to them, so that they may beware".<1e<?

In fact, some devoted groups have devoted themselves to the task of
warning their people and teaching their religion. But certain Muslim
(not Islamic) governments then assumed the burden of fighting these
groups and barring them from observing Islamic injunctions to comply
with the whims of dictators. The masses meekly submitted to the
attitude of their governments, when they should have strongly denounced
them, In this way, the masses took part in suffocating the spirit of
Al-Islam and destroying its advocates.

. The Muslim masses have lost their high standing, their dignity and
their power. They live at present as slaves to those irresponsible
powerful, rulers, what despoil the vibrant fibre of 1life, exhaust their
potentialities, debase their dignity and abolish their liberties. The
defeat of Muslims has always been a consequence of relinquishing their
religion and its jurisprudence. To restore power, repute and dignity,
the Muslim masses are required to destroy the obstacles that impede the
application of Al-Shari‘a Al-Islamiya.

11 Main F 5 i Sl )

The Sumnni schools are so called because they heed the authority of
Sunna (the Tradition) of the Holy Prophet Muhammad (peace be upon him),
and that of the four Sunni Khalifas to which complied the majority of
Muslims after the Holy Prophet Muhammad's death. They were numerous,
but many aof them disappeared gradually, till only four remained and are
still at present the recognized schools of the Sunnis. In® their
historical order they are, the Hanafi, Maliki, Shafi'i, and Hanbali
schools.

]:be Hanafj s:hﬂgl<161)

This the oldest and prominent Sunni school. It flourished in Iragq.
Its founder, Abu Hanifa,<'®=> known as the great Imam, possessed

remarkable powers of thinking and deduction. He relied on Qiyas
(Analogy) and Istihsan (Equity) and his school was called “Madrassat Ahl
Ar-Ra'y" (School Of The People Of Opinion). He had many eminent

disciples, +the most famous being Abu Yusuf, the Chief of Justice of
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Baghdad, and Muhammad Ibn Al-~Hasan Ash-Shaybani.<'#=> To the latter is
due the merit of compiling the original authoritative books aon the
Hanafi jurisprudence.

le Ha]jlsj SEDQQ]('ISA)

The second Sunni school was founded in Al-Madina (Hejaz) by Malik
Ibn Anas. Although Malik accepted a source of law based on Al-Masalih
Al-Mursala (the Public Interest), he insisted more strongly on Hadith
than on Qiyas and juristic opinion. Being thus more conservative than
the Hanafi school, the Maliki school was called Madrassat Ahl Al-Hadith
(School of the People of Tradition).

Ibe Sbafilj EEDQQ]<155>

This school was founded by Muhammad Ibn Idris Ash-Shafi'i, <'€€> who
was born at Ghaza, but visited many lands, including Hejaz and Iraqg, and
finally settled in Egypt.

Ash-Shafi'i attended the lectures of both Malik, and Abu Hanifa's
disciple Muhammad Ibn Al-Hasan Ash-Shaybani. For this reason, he was
influenced by the first two schools and adopted in his new school a
middle course between them. He was the first Sunni author on Ilm Al-Usul
(the Science of Roots) of Islamic jurisprudence. His legal work, Al-Umm
(the Mother) is very authoritative.

]he Hanha]j SCDQQ]<1E'-7)

The fourth and the last of the Sunnl scheools is the Hanbali school,
founded by Ahmad Ibn Mubammad Ibn Hanbal<¢'®®> of Baghdad. He travelled
widely and studied wunder Ash-Shafi'i. His school 1is the most
conservative among the Sunni schools. In his legal system, he adhered
rigidly to the strict literal interpretation of the Holy Qur'an, the
Holy Prophet's Sunna, and the unanimious practice of his companions, and
admitted Qiyas as a source of law only in case of necessity.

This school represents now the smallest of the Islamic schools, but
ti1ll the Eighth Hijri Century (14 A.D.) was more prevalent in the
countries of Al-Islam. The VWahhabi school in the 18th A.D. Century gave
the Hanbali school a new renaissance.

of

IThe Admittance 0Of Al-Shari'asa Al-Islamiva By The
ot £ L G T

The International Conference On The Comparative Law held at the
Hague in 1932 and 1937 confirmed that Al-Shari'a Al-Islamiya constitutes
an original system, unborrowed or derived from any alien pattern, and
hence totally independent from the Roman System.<'$®> This was held and
amply proved by the delegates of the Muslim states in their memoranda
presented in September 1939 to the League of Nations, and on April 17,
1645, to the United Nations Conference in San Francisco,<17¢»
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In these Conferences,it was established that Al-Shari'a Al-Islamiya
is an autonomous legal system, and that Islamic civilization and
Jurisprudence are considered to be among the main forms of civilizations
and of the principal legal systems of the world, in the sense of Article
9 of the Statute of the Permanent International Court of Justice.

— i ! -

YIn the Islamic system a person is subject, in principle, to bhis
personal status laws. Consequently, Al-Shari'a Al-Islamiya govera
Muslims wherever they reside, and naot non-Muslims except when they
choose to submit to it.

In modern times, the principle is the territorial jurisdiction of

o law, 1.e., all persons, whether nationals or aliens, residing in the

territory are governed by the internal 1legal system of a state,
especially 1in criminal cases and commercial transactiomns. To this
principle, there are some exceptions., Certain states apply the national
law for all cases of personal status, as is seen in most continental
European systems. )

According to the older principle, i.e., the personal system of
laws, a person is governed not by the local law of the land where he
resides, but by his national law. This system was applied in ancient
Rome, where the Jjus civile governed Romans alone; while peregrini
(foreigners) were governed by their owns laws, or by jus gentium (law of
nations)
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%
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<73 Sura III : 85,

&1 Sura V : 3.

<s» Sura III : 19.

<103 Sura XXXIII : 40.

€1y2 GSura III ¢ 110,

c1z2 Sura II : 143,
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<13 Sura VII : 158; see also Suras XXIV : 28; XXXIII : 40.
crad See for example Suras IV : 123-124; LXVI : 10; XXXI : 33.

crsd Aqida is distinct from the confession of faith (in Arabic
Shabada’), and from the confession of ALLAH's (Oneness (in
Arabic Tawhid),

ciea The meaning of Al-Khilafa will later be discussed.
17 Sura XLI : 30.

cres Tradition. The word Al-Hadith means primarily a communication
or narrative Iin general, whether religious or profane, then
it has the particular meaning of a record of actions or say-
ings of the Holy FProphet Muhammad (peace be upon him) and
his companions. In the later sense the whole body of the
sacred tradition of the Muslims is called Al-Hadith.

viso The Meaning of “The People Of The Book" will later be
discussed.
€zo2 Gibb and Kramers contest the existence of "din" as a genulne

Arabic word and, showing that the Persian "din" (religion’
was already in Arabic in pre-Islamic times, hold that the
meaning “custom”, "usage" was derived from 1t
Theologically, “din" 1s defined as "Wa‘ad ilahi" (a Divipe
institution) which guldes rational beings, by thelir choosing
it, to salvation here and hereafter, and which covers both
articles of faith and actions. It thus means “religion®” in
the broadest sense and 1s so vague that it was felt
necessary to define its difference from "milla" (religious
community), "madhab" (school of canon law),and "shari‘'a"
(system of Divine law), It covers for Al-Islam three things,
Al-Islam In 1ts elements (which will later be explained),
Iman (faith), and Ihsan (Right-Doing). These three make up
the din of the Muslims, see Shorter Encyclopaedia Of Islam.

=12 Sura III : 19,

czz> Alsoc "Ishrak" means Association, especially associating a
companion with ALLAH, i.e., worshipping another besides
ALLAH, The believers are to keep away from them and not to
marry mushrikat (Sura II: 221> but they are not to revile
the unbellevers, but to endure them unless the latter in
their turn attack ALLAH (Sura VI : 108),

=3 Sura VI : 14.

€242 Sura IV : 48; see also Sura XXI : 22,
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Sura III ¢ 80.

Sura XLVII : 1-2; see also Suras XLIV : 22; XLV : 30-31.

The adherent of Al-Islam. The term "Muslim" has become
current In some European languages (also in the form of
Moslim, Moslem), as a noun or as an adjective or as

both, side by side with Mubammadan (in different forms).
It bas replaced Musulman (in different forms) except in the
French, where the latter term 1s used as a noun or as an
adfective. In the Arabic literature, the term Muslim is
only and has always been used to denote the adherents of
Al-Islam.

Those who describe faith as obedience, say that disbelief
consists in disobedience to the Will of ALLAH. So,the saying
of the Khariji and some of the Mu'tazila that every sin iIs
disbelief, 1s deemed false.

The Holy Prophet (peace be upon him) did that due to the
fact that mutilation by that time had not been forbidden.
Some scholars are of the view that the Holy Frophet (peace
be him) did this as a Qisas (requital) as those criminals
had brutally blinded the eyes of the I1nnocent Muslims who
had accorded them hospitality during their stay 1in the
outskirts of Al-Madina. However, the gouging of the eyes
should not be inflicted according to some jurists, as this
come under mutilation which is forbidden in Al-Islam.

Sura V : 33.

Sura II : 217,

It is onoteworthy to mention that the term Zindiq (pl.
Zanadlqa, abstract Zandagqa) which is used in Muslim criminal
law to describe the heretic whose teaching becomes a danger
to the state, this crime is subject to capital punishment by
the application of Sura V : 33.

Sura XLIX : 14,

Sura IV : 136,

Sura LVII : 8, where belief in ALLAH means make sacrifices
in the cause of the truth, as the coantext shows.

Sura LVII: 19.

Referred to in Mubhammad Qutb, Shubuhat Hawla Al-Islam (in
Arabic), pp. 157-171,

Loc. Cit.
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como sura XXXV : 28.

a0 Sura III : 18,

a1 Sura II : 256; see also Sura X : 99.

caza Abu Hamed Al-Ghazally 1lived between 450~505 A.H. (1059-
1111 4. D.).

camd Sura CXII. ALLAH was and is the proper name of GOD among

Muslims.Gibb and Kramers contend that it corresponds to
YAHVE  among the  Hebrews, not ELOHIM. No plural can be
formed from it. To express "gods", the Muslim must fall back
upon the plural of "ilah", the common noun from which ALLAH
is derived. The word "i1labh" would mean "god" or ‘"deity".
This word does not occur In the Holy Qur'an as a form, but
there are cases where ALLAH bas the  same meaning. In the
Holy Qur'an, the word "RABB" (LORD), especially with the
possessive suffix, 1s one of the usual pames of GOD. The
abstract "RUBUBIYA" is pot formed in neither the Holy Qur'san
or Hadith, it is in common use in mystic theology, op.cit.

caan The earth is only a member of the solar system which is
merely a member of galaxy constellations which in turn are
nothing but a member of cities 1In space. The number of
galaxies 1s estimated to be more than loo million.

casa Sura LXXXVII : 1-3.
caesr Sura XLIII : 9.
caza In idol is often a statue made of wood, stone or metal,

carved into the figure of a living creature like man,animal,
bird or a composite of them. Idols sometimes taking the form
of stones or posts, have no special shape. An idol, in the
opinion of Iidolaters, ar 1dol stazds for a kigker force
beyond the world of pature.

cas) The worship of ancestors has surpassed other dogmas 1In
spreading among nations. A living bhuman being in full
paower 1s unable to acomplish many of life affairs; he cannot
have full control over natural aspects from which bhis .
sustenanc, and he is equally incapable of keeping death away
when it approaches him, If such is man's case 1n life, bhe
is nothing after death.

cama Some ancient peoples adopted many "gods" as special
representatives of the natural aspects. They had “gods" of
heavens, of earth, alr and seas. Some primitive peoples had
also gods for clouds, fire and 1ight.

ceaa Magianism, was the worship of fire as received down from the
Persians.
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€510 Sabianism was in two categories, Hanaflite or Monotheist, and
Polytheist Sablans; among the group of the polytheist
Sabians were the worshippers of planets. It is said that
they were called Sablans because they had departed from the
religion of thelr people, trying to choose whatever that
sulted them from other religions.

CEZD Sura VII : 140.
&R Sura III : 64,

CEad Sura XXV : 43.

CEED Sura XXI : 22,

CB&D Sura VII : 180.

CEZD Sura II : 30.

cEe This is a "Hadith Qudsi" (Sacred Hadith), 1.e., one in which

the Holy Prophet report has been revealed to him by ALLA4H,
though not necessarily in his actual words. A Hadith Qudsi
is in no way regarded as part of the Holy Qur'an.

cs= Sura II : 285.

cEa Gibb and Kramers believe that "mala'ika"” 1s a loan word
coming into Arabic from Hebrew, and that the verb 1'~'-'k
occurs 1n Ethiopic, in the sense "to send", op. cit.

&7 Sura II : 34.

ceza Sura VII : 11,

cexd Suras XXXv : 1; XVI : 2.

cEad Sura II : 97.

CEgD Suras II : 87, 253, VIII : 12.
CEED Sura VIII : 9-10.

(67 Sura XLVI : 29-32.

CERD Sura XXI : 26-27.

CED Sura LI : 56.

cTas Sura LXXII : 1-5.
<71 Sura VI : 128-130.
ECR Sura XLVI : 29-31.
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C7a It is generally admitted that man has only one soul; but
some are of the opinion that he has two, one is called the
spirit of watchfulness which while it resides on the body,
causes man to be awake and watchful and, when it departs
from it, causes him to sleep and to have dreams; the aother
is the spirit of life which, while it abides in the body,
cause man to live, and when it departs causes him to die,

c7an Ar-Rub, according to the Sunnl school, 1s said to be a
subtle body, intimately united the body of man, like the
Juice is united with the green branch of a tree.

(7SS Sura XVII : 85.

C7eD Suras XV : 28-29; XXXII : 7-9; XXXVII : 71-72; LVI : 83-84;
concerning the creation of Isa Suras XXI : 61; LXVI : 12.

€772 The mother of Musa (Moses) 1s said to have received a wahy
(Sura XX: 38-39) though she was not undoubtedly a nabi
(prophet).

(ra There 1s also a wahy to mala'ika (Sura VIII : 12).

cTS There is a kind of wahy to inanimate objects through which

the Divine law are made to operate in the universe (Suras
XLI : 11,12; XCIX : 1-5); there 1s also a wahy to lower
creation (Sura XVI : 68,693), so that, that which by instinct
1s really a wahy.

c&o But this does not mean they are forced to bellieve 1in Al-
Islam, ALLAH says, "Let there be no compulsion in religion :
Truth stand out clear from error : Whoever reject Evil and
believes in ALLAH hath grasped the most trustworthy hand-
hold, that never breaks. And ALLAH heareth and knoweth all
things". (Sura II : 256).

&1 Suras X : 47; XXXV : 24.

ez Suras II : 213; III : 184.

ceEma Sura II : 285; see also Suras II : 4; V : 48.
e Sura II : 2.
cEs) Sura XCVIII : 3,

CEEd Sura XIII : 43,
caz) Sura III : 1189.

= Sura LXXXVII : 18,19,
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cas) Suras LXXX : 13; XCVIII : 2. The Holy Qur'an 1Is also called
a Mushaf which means a collection of written pages.

¢50) Suras XXVI : 196; III : 184;XVI : 44; XXXV : 25;LIV : 43,52.
<s12 Sura XXI : 105.
oz Suras IV : 163; XVII : 55; Gibb and Kramers maintaip that

this use of the word Zabur 1s based on 1its affinity in sound
with Hebrew mizmor,Syriac mazmor,or Ethiopic mazmur,op. cit.

D 4 fragment of an Arabic translation of Az-Zabur dating from
the IInd A.H./VIIIth A.D. Century, the oldest known specime.
of Christian Arabic literature was discovered in Damascus
(Syria),

¢5ad Sura LXXXVI : 21-22.

S8 Sura XV : 9,

¢mED Sura XVI : 36.

€57 Sura XVII : 15.

csad Sura II : 177, 285.

cama Sura XVII : 95.

“reer  Sura II : 136; see also Aya 285.

cro12> After Muhammad comes Ibrahim, then Musa, then Isa, these
four are distinguished by the title "Ulu Al-Azm" (Possessors
of Constancy).

1oz The word Al-Akhira 1s used to indicate the future condition
in 1life as compared with the previous state, (e.g. Sura
XCrir : 4

“1ex?  Sura II : 8,62,

¢rear  Suras XXVIII : 77; XXIX : 64; XXXIII : 29,

c1os)  Sura XXIX : 20.

C1oés The continuity of life means  1its continuity in the here
and hereafter; but with a radical change which will happen
in the nature of life in the hereafter.

c1o7a  gura XIV : 48,
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cress  Suras XIV : 19-20; XVII : 98-99.

cra®2  Suyras XXII : 5; XVII : 49-51; L : 15.

¢<119>  Suras XXII : 5-7; L : 9-11,

<1112 Maulana Muhammad Ali, The Religion Of Islam.

crr=2 Sura XVII : 4.

crray Sura XLI @ 12.

<114>  Suras II : 182; XL : 65.

crigs Sura LIV : 49; see also Sura XXV : 2.

V183 Some writers belleve that this belief 1s& not among ke basic
doctrines of Al-Islam, for :

1, gadar or taqdir as mentioned in the Holy Qur'an, by no

means carrles the significance of a decree of good or

evil for man;

gadar or taqdir, of which the Holy Qur'an, speaksis of

general nature and has nothing to do with the good and

evil deeds which are special to man;

3. in the Holy Qur'an or reliable Hadith, there isno mention
of faith in qadar; and

4. it 1is never mentioned as one of the fundamentals of
religion,

AV

<1173 Sura VII : 34.
c11=2 Sura X ¢ 49; see also Suras III : 145; VI : 2.

€119 Sura LI : 58; see alspo Suras III : 27; VI : 151;XIII : 26;
XVII : 31; XXIX : 60.

CI120OD

Sura XXVIII: 56; see also Suras V : 16,51; XVI: 93; XXXIX :
3; LXIV : 11,

<1zZ32 Sura III : 26; see also Suras LXIV : 11; II : 216.

<Vzz»  The Ka'ba and the Holy Mosque are in Macca.

<1233  Gibb and Kramers claim that Salat in Al-Islam shows in its
composition a great similarity to the Jewish and Christian
services, op.cit. This is entirely not true.

<1za>  Gibb and Kramers, op.cit.

<rzsx  Syra XXII : 78.
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c126) Sura IX @ 11,
127> Sura LXX : 24-25.

Cr=ed The word used in the Holy Qur'an Is "saddaqga", which means
in the context Zakat,

c1=zsr  Sura IX : 60.

C1300 Sura II : 183-185.

CIRT D Sura XXII : 34; see alsa Aya 67 af the same Sura.
crazy  Gura III : 97.

¢r&x3  The name is derived from its shape-a thimble. It is, accor-—
ding to the description of some writers, a stone structure
which sits 1n the middle of the vast courtyard of Macca's
Sacred Mosque; 1its four corners more or less aligned with
the cardinal peints of the compass, these corners are
called respectively, Iraqian, Syrian, Yemenite and the black
Stane, the first three because of their directf{an aund <€fe
last because of its colour. In reality, Al-Ka'ba is a rect-
angular building of grey colour with an area of 10 by 12
meters, and a height of 15 meters. Alongside the north-
western wall of Al-ka'ba 1s an open areas (the Hijr),
enclosed by a semi-circular wall and containing the
traditional sites of the tombs of Hajar, wife of Ibrahim,
and Isma'il, their son. In the southern corner of the
exterior wall there Iis, embeded In the wall Imn a silver
frame, a fragment of polished black stone. The door of 4l-
Ka'ba is two meters above the ground level. 4 wooden
ladder is i1n place before it, when 1t 1is open. In the
interior, three columns support the roof. There 1is no
furniture except lamps and JInscriptions, The Sfloor Iis
marble., A4 Mataf (a circular pavement) outside, serves
for the ritual revolutions of the pilgrims around it. In
front of the door Is a depression in the pavement, which is
regarded as the through-in which Ibrahim and his son
Isma'il mixed the mortar when they bullt Al-Ka'ba. These
lines are believed to allude to a stone in another small
edifice in the same court where Al-Ka'ba 1s built. This ~
stone is called Magqam Ibrahim (the place where Ibrahim
stood). Near this stone Iis a Minbar (Pulpit) iIn white
marble. A small Cupola shelters the well of Zamzam,
probably the centre of the Sanctuary. After the rise of
4l1-Islam It become customary to cagver Al-Ka'ba with a
cloth, the colour of which 1s black, called Al-Kiswa.

€124 An plder name of Macca.

<138 gura III : 96-97,
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<1@E0 Imam Al-Khomeiny of Iran lives in this Holy city.

<1375 Jihad will, thoroughly, be discussed, in different parts of
this thesis.

BT This Hadith was reported by the authority Ibn Umar.
c1@:a This is also true when compared with man-made law.
140> Matthew XXII : 21.

<v41>  This word was borrowed in both cases from the Greek.
<vaz Sura XVI : 40,

<14z Sura XXV : 2.

¢va4a>  Sura XLVIII : 29,

€145 Ve shall later refer to the speech of Ja'afar,in detail.
craed Sura V : 8.

€147> . Bura XXV : 67.

<res>  gyra IV ¢ 59,

¢1am3 Sura XLII : 10.

CIBG Abdul Qader Audah, Al-Islam Baina Jahl Abna‘'ihi Wa Ajz
Ulama'ihil (in Arabic).

<1813  They are governments of Muslim peoples, but not Islamic
governments.

C1E2D Abdul Qader Audah, op. cit.

c1BE Sura VII : 3,

<1645 Sura IV : 60.

<188 Sura XXXIII : 6.

¢1&e>  Bura V : 45; see also in the same Sura Ayat 48, 49 and 50.
<187 Sura IV : 65.

CIEED Sura IV :59; see also Sura XLIII : 10,

<1s2>  pbdul Qader Audah, op. cit.
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Sura IX : 122,

This schanl is the most widely followed among Muslims to-day.
It was the official rite followed by the Ottoman State and still
adopted in many Arab and Muslim states, such as Egypt, Syria,
Lebanon, Fakistan and Afghanistan. It bas many followers in
India, Central Asia, Albania and other countries.

Abu Hanifa An-Nu'man Ibn Thabit Al-Kuffi 1is said to bave
devoted the whole of his life (81-150 A.H.; 700-767 A.D.) to Al-
Shari'a. He persistently refused to accept the office of qadi
(Judge), which the Umayyad governer In Kufa, Yazid Ibn Umar Ibn
Hubaira, and later the Khalifa Al-Mansur wanted him to accept.
By his refusal, he is said to have Iincurred corporal punishment
and Iimprisonment, so that he died in prison.

He is the most distinguished Muslim scholar in the field of
Islamic Law Of Nations" or what we call it "“Principles (Of
International Law In Al-Shari'a Al-Islamiya"”.

This school is to-day predominant in Northern Africa, Libya,
Tunis, Morocco and Muritania. It 1s also widely followed in
Upper Egypt, Sudan, Bahrain, Kuwait, Nigeria and other African
and Muslim countries,

This school is to-day predominant in Indonesia. Other followers
live in Africa, Fakistan, Syria, Lebanon, and more particularly
in Egypt, where Al-Azhar university 1s considered as the
stronghold of this school.

He was born in 150 A.H. (767 A.D.), and died in 204 A.H. (820
4.D.). He descended from Abd Al-Muttalib, the son of Abd Manaf
the ancestor of the Holy Frophet Muhammad (peace be upon him).
Ash-Shafi'i had the distinguished honour of beling of the same
root as the Holy Prophet Mubhammad (peace be upon him) bimself
was.

This school 1is now followed more particularly in Saudi Arabia,
where it 1s adopted as the only official legal system.

Ibn Hanbal was born at Baghdad in 164 A.H. (780 4.D.), ' and
died on 241 A.H. (855 A.D.).

Bulletin Trimesteriel De La Sociéte De Legislation Comparé
1937, pp. 346-347.

Document of the United FNations Conference On International

Organization, Commission IV, Committee 1, Doc. 51, April 17,
1945, p. 222,
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In this Chapter, it must be taken into consideration, that a big

ﬁ\gap sometimes existed Dbetween theory and practice. It is

~ , therefarenecessary to distinguish between the precepts laid down by Al-

Shari‘a Al-Islamiya and the conduct of some Muslim rulers when that
conduct violates these precepts.

Al-Islam brought about a social revolution in large areas of the
world, and during a long period of the history of mankind. This was due
to far-reaching Islamic activities, in the fields of religiomn, ethics
and law.

As a religion, Al-Islam includes religious belief and acts of
$\worship. It stresses constantly its original meaning of contentment and
N submission to the Supreme Vill of the Creator of the universe.

Similarly,this form an integral part of Islamic cultural teachings.
In this respect, Al-Islam imposes on a true believer the duty to comply,
7; gin all his dealings, with the Islamic code of ethics. It is chiefly on
o this basis that Muslim moralists have influenced medieval Vestern
Y‘? writers in spiritual philosophy and ethics.
y7 As a legal system, Al-Islam maintained a prominent social character
and a profound humane feature, due mainly to the interrelation and
reciprocal influence of its legal, religious and ethical aspects. All
\F these aspects emanate from the same sources, and their interaction is
4 N inevitable.

The authorities of Church and State correspond, in general, tao the
spiritual and temporal pawers which have formed the basis of all
traditional societies. The authorities, which have taken diverse form
in each tradition, are represented in the Christian WVest by two
autonomous hierarchies. The Church is the authority par excellence for
the transmission of the purely spiritual message of Jesus, while the
Christian state is an organization whose laws are not direct revelations
from heaven but rather the result of human reason guided by religious
principles. Such a division is the normal comnsequence of the exclusively
spiritual role of Christ, who was not a lawgiver like the Holy Prophet
Muhammad (peace be upon him.

The Ulama (Religious Erudites), can only function as interpreters,
and the political authority can do no more than provide the conditions
by which Al-Shari‘a can be preserved, practised, and conveyed to men. By
submitting himself to Al-Shari‘a, which is revealed through the Holy
Qur'an, a Muslim thereby becomes freed from all other authorities; his
social and economic functions are as much part of his religious duties
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as his Saum (Fasting) and Salat (Prayer).

The Muslim stands at the center of the universe, in the sense that
he can communicate directly with ALLAH without the aid of an
intermediary body. In Christianity, the layman oaccupies a peripheral
position with respect to the clergy and depends upon the Church to be
his intermediary between him and God.

!

In the early days of Al-Islam, society and the state meant the same
thing; indeed the term state is not found in the Holy Qur'an, nor was it
in vogue in the Holy Prophet's time. The Holy Qur'‘an merely refers to
organized authority, which belongs to ALLAH (as the source of governing
authority) forming part of the state; while society, whether it covered
the state or constituted certain aspects of it, was the creation of
man's needs to fulfil certailn social functions)

The structure of the Islamic community is based on Al-Shari'a, in
which both political and religious conduct find sanction. In principle,
in Al-Islam there is neither a Church nor a state in the Western sense,
and the spiritual and temporal authorities have their fumction in
interpreting and uphilding Al-Shari'a and preparing man during his short
journey on earth for bhis return to his Maker. Over and abaove
contingencies, which are a metaphysical necessity of all creatiomn, the
principles of Al-Islam are based completely upon tawhid (unity) society.
Consequently, man's allegiance is to one source : ALLAH, Whose Shari'a
governs the entire life of man.

The early Islamic State was revolved around the Khalifa (Caliph),
vwho was the defender of the faith, the protector of Al-Shari'a and Imam
in Salat. The Holy Prophet Mubammad himself stated that Al-Khilafa (the
Caliphate) was to last thirty years after his death and then would
become a temporal rule. However, this does not mean that the Muslims
are, or will be sidetracted from their duty to establish the Islamic
State 1n accordance with Islamic principles. During +the time of the
first four Khalifas there was a nomocracy,<<> with only one
Head of State and one law in_ which neither Church nor state could
be discerned as a separate entity.

£

It has been allegéd that the Islamic system of rule is dictatorial

}?because the state has vast powers. The worst aspct, as alleged, is that

the state enjoys immense power and authority in the name of the faith
which exercises a very great attraction over the pecple, who blindly
subject themselves to its tyrannical rule. Thus, it was Wwrongly
concluded, that these powers lead to dictatorship and the common people
are turned into slaves with no right to think for themselves. The
freedom of thought is lost for ever. None dared to challenge the rulef‘
and he who did was accused of rebellion against religion and ALLAH.
These false accusations are best refuted by referring to the Holy
Qur'an, ALLAH says, "And those who answer the call of their LORD and
establish worship, and whose affairs are a matter of counsel, and wha
spend of what we Thave bestowed on them".<®* Abu Bakr, the first
Khalifa said, "Obey me so long as I obey ALLAH and His Prophet. But if I
disobey ALLAH or the Prophet I shall no longer be entitled to your
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obedience", Umar the second Khalifa, addressed the Muslims saying,
"Straighten me 1f you detect any deviousness in me". One of the
audience said, "by ALLAH Almighty if we detected any deviousness in thee
we would have set you right with our swords". It is true that oppression
and tyranny ruled in the name of religion. It is also true that such
oppression still prevails in some states in the name of religion.
However, religion is not the only mask used by dictators. Tyranny is
best fought by teaching people to believe in ALLAH and respect freedom
which 1s defended and safeguarded by religion. Such people would not
allow the ruler to commit injustice, but will keep him within the limits
of his legal powers. No other system has ever aimed at the establishment
of justice or opposition to tyranny as much as Al-Islam did. The Holy
Prophet Muhammad (peace be upon him) says. "A word of justice uttered
before an unjust ruler is the greatest of Jihad".<4?

Abu Bakr, the first Khalifa bore the title of "Kbalifatu Rasul-
ul-ALLAH" which means the "Vicegerent or The Immediate Successor Of The
Apostle Of ALLAH". Umar, the second Khalifa, was the first to bear the
title "Amir Al-Mu'Minin" which means the "Commander Of The Faitfhul®. It
became the main title of Muslim rulers during 636 years (i.e. from the
first Hijri year "622" until the fall of Baghdad in 1258). The first
open battle,among Muslims themselves (the Battle of the Camel) broke out
during the reign of Ali, the fourth Khalifa. The first four Khalifas
were known as Al-Khulafa'a Ar-Rashidun (the Rightly Directed Khalifas).

The evolution of Al-Khilafa under the first faur Sunni Khalifas,
underwent the following stages : stabilisation of Arabia and the
preparation for the expansian of Al-Islam under Abu Bakr; triumphant
expansion under Umar; consclidation of expansion, and the weakening of
authority of Al-Khilafa under Uthman; c¢ivil wars, divisions and
decadence under Ali; and finally in imitation of the Byzantine and
Persian regimes, the founding of the Umayyad dynasty in place of an
elected Khilafa in Al-Islam. Mu'awiyah established, for the first time
in Al-Islam, a Kingdom in which temporal authority acquired a certain
degree of secular charachter, although both temporal and spiritual
powers were still invested in Al-Shari'a, whose protection was the duty
of the Khalifa.

In applying the Western concepts of Church and state to Al-Islam,
it Dbecomes evident that 1in principle, the religious and temparal
organisations which the Church and state represent, are united <in Al-
Islam under a single authority and a Divine Law, i.e., Al-Shari‘a. The
historical development of Al-Islam reveals that although a "state", in
certain ways similar to the Western concept of this term, does gradually
develop, there is at no time any Muslim organization which can praperly,
be called a “Church". The decaying effect of time succeeded in
separating the religious and political life of Al-Islam to a certain
extent, and 1in rulling it away from its original unity to an ever
greater multiplicity. The gradual separation of political and religious
life resulting from the weakening of Al-Shari'a among men, was actually
forseen by the Holy Prophet (peace be upon him) when he said, “"Verily,
ye are in an age in which if ye neglect one-tenth of what is ordered ye
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will be ruined. There will come a time,when he who shall observe
one—-tenth of what is now ordained will be redeemed".

Thus, Al-Khilafa¢S>(the Caliphate) or Al-Imama<®’>(the Imamate) is
the general leadership in religious and worldly affairs over the Muslim
nation, or the succession of the Holy Prophet (peace be upon him) to
uphold Al-Islam, and the interests of the Muslim nation. According to
the Sunni Muslims, Al-Khilafa means the succession to the Holy Prophet
(peace be upon him> in his community, and not the succession to ALLAH on
earth. It thus differs from theocracy which was based on Divine right
and was propounded and practised by some Vestern kings for many
centuries. Confirming +this view, the first Khalifa Abu Bakr, as
mentioned before, said that he was not the successor to ALLAH, ©but the
successor to ALLAH's Messenger (peace be upon him),

According to the Shi'is, Al-Imama 1is the cornerstone of the
religion and the base of Al-Islam. It is not among the public interests
to be delegated to the nation, but the Prophet has to appoint the Imam,
and the Holy Prophet Muhammad (peace be upon him), accordiang to their
view, has appointed Ali as Imam.

/! (At the beginning of this century, the new Turkish regime led by
Mustapha Kamal Ataturk, abolished the Ottoman Khilafa on the third of
March 1924. The debate as to the validity of Turkey's unilateral

Y abolition of Al-Khilafa was taken up by other Muslim countries in order

to decide whether they should confirm the Turkish action or appoint a
new Khalifa. Al-Khilafa Conference was held in Cairo in May, 1926, and a
Resolution was passed declaring Al-Khilafa a necessity in Al-Islam, but
failed to give effect to this decision. Two other Islamic Conferences
were held in Macca (1926) and Al~-Quds (1931), but failed to discuss the
question of Al-Khilafa, an indication that it probably had become
obsolete, although it by no means should be regarded as a dead issue.

The abolition of Al-Khilafa raised the question as to whether the
Islamic State should not be secularized. A book was published on this
subject in 1925 entitled "Al-Islam Va-Usul Al-Hukm" (Al-Islam And The
Principles Of Rule) by Sheikh Ali Abd Ar-Raziq, one of the Ulama of the
Azhar University and a Judge of Shari'a court.¢”> Abd Ar-Raziq argued
that Al-Islam, like Christianity, is just a system of religion for the
regulation of the spiritual life of Muslims. He rejected the view that
Al-Khilafa bhad its bases in the Holy Qur'an, Hadith and Ijma'.<®* He
argued also, that Al-Islam was not designed as a political institution,
although the Holy Prophet Muhammad himself found it necessary to
exercise military functions which were distinct from his primary
religious functions as a prophet. Thus, he saw no reason why Al-Khilafa
should be tied to a religion and could not be abolished, as indeed it,
had been instituted by temporal action. He denied "Jihad Fi Sabil-i-
ALLAH" (Jihad In The VWay Of ALLAH). He also argued that the rule of Abu
Bakr and the other Khulafa'a Rashidun, who followed him, was temporal.

M

In 1526, two of the Ulama of Al-Azhar published two books to rebut

Abd Ar-Raziq's theory. Sheikh Muhammad Bakhit Al-Mati'i, the author of
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"Haqigat Al-Islam WVWa Usul Al-Hukm® <(The Reality Of Al-Islam And The
Principles Of Rule), and Sheikh Muhammad Al-Khadr Hussein, the author of
“Naqd Kitab Al-Islam Wa -~ Usul Al-Hukm" C(Annulment Of The Book Of Al-
Islam And The Principles Of Rule). In the first book, Sheikh Al-Mati'i
declared that he had been informed by many of those who had visited Abd
Ar-Raziq, of the fact that the latter's book had been prepared by non-
Muslim writers.

Abd Ar-Raziq's bock was again studied and criticised after about
half century by Dr. Muhammad Diya'a-Eddine Ar-Ray'yes.<®’ Dr. Ar-Ray'yes
confirmed that Al-Xhilafa was proved by Ijma' (Consensus), and the
strongest type of it is Ijma' "As-Sahaba" (the Companions of the Holy
Prophet). The Holy Prophet Muhammad (peace be upon him) was not buried
before the choice of Abu Bakr as the first Khalifa. This viewpoint has
been adopted by many Muslim scholars such as Ibn Taymieh, Ibn Khaldun,
Al-Mawardi, Ash-Shahristani, and Muhammad Abdou; and non-Muslim scholars
such as Joseph Schacht, and Hamilton Gibb. Ijma' here means the
Consensus of As-Sahaba and all Muslims on the establishment of Al-
Khilafa, on the principle itself, and not on the person selected to be a
Khalifa. The interesting point in Dr. Ar-Ray'yes' study is his belief
that Abd Ar-Raziq's book was originally written by one of the British
Orientalists, probably D.S. Margoliouth <{or Thomas Arnold), at the
request of British intelligence. Abd Ar-Raziq travelled to England in
1912 to study politics or economy, and it is possible that he had
communicated with this Orientalist or at least read his book. It is
astonishing to know that Abd Ar-Raziq himself, twenty years after the
publication of his book, wrote another book on Ijma‘', in which he wrote
that Ijma' has been proved by the Holy Qur'an, Ijma'  As—-Sahaba is
peremptory as the Holy Qur'an, and Al-Khilafa had been proved by
Ijma', <10

In the recent time, we still read the same viewpoint expressed by
Abd Ar-Raziq in 1926, 1in some contemporary writings.<''? One writer
argues that the State established by Al-Khulafa Ar-Rashidun was just a
secular state, and Al-Khilafa is not among Islamic principles. He claims
that the term "Hukm", or other terms derived from it, means “Judiciary".
In the opinion of another writer, the tendency to introduce religious
elements in politics, at international no less and domestic levels, can
be very dangerous indeed. For religion, he added, or perhaps any form of
ideology, would gravely disturb the operation of a system of law which
is, in the main, the product of custom and convention rather than the
crystallization of abstract doctrines.<'=°

State, is ontof the most important obligations undertaken by Muslims. In
fact, there ‘is no standing for this religion without it. The Holy,
Prophet Muhammad (peace be upon him) says, "If three of you leave on a
Journey, you must choose one to take over": and he also says, "It is not
permissible for any three to be in a barren land without choosing one of
them as leader". The Holy Prophet Muhammad (peace be upon him) enjoined
the appointment of someone to preside aver the few casual meetings that
might take place during travelling, let alone other meetings. ALLAH
enjoins doing good and interdicts the forbidden, and this can never be

It is D%f opinion that Al-Khilafa, or the leadership of the Islamic
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ensured without power or leadership. By the same token there are
Divine injunctions about Jihad, justice, and punishment. For example,
there is no doubt that crimes and penalties in Al-Islam, are part of the
machinery of statecraft and government affairs and not, as some believe,
a purely religious matter.

Therefore, the government in Al-Islam is extremely essential. At
the dawn of Al-Islam, the Holy Prophet (peace be upon him), beside
proclaiming ALLAH's message, was also a ruler. A group of companians
and leaders collaborated with him in his government. Thus, the Islamic
State was established from the very beginning, and the Holy Prophet
Muhammad (peace be upon him) was the first Imam. After the death of the
Holy Prophet Muhammad, Al-Khulafa Ar-Rashidun were selected and they,
together with their assistants, were the Islamic governments.

The full submission to the Will of ALLAH in Al-Islam, is also a
trait in Judaism;<'®> and Christianity;<'4* and accordingly following
His Commandments is a requirement of all the three religions. But in Al-
Islam, the application of ALLAH's legislation (Al-Shari'a) has to be
within a political system, which must be constituted according to Al-
Islam. This political system is Al-Khilafa. The gbjective of the Islamic
government is the enforcement of ALLAH's legislation and the achievement
of justice, in the Holy Qur'an ALLAH says, “"Those who, if We given them
power in the land, established Salat and pay Zakat and enjoin kindness
and forbid inequity. And ALLAH is the sequel of events";¢'%* and He
also says, "Thus We have appointed you a middle nation, that ye may be
witness against mankind".<'®* ALLAH explains why the Islamic nation
1s considered the best among mankind, He says, "You "are the best
community that hath been raised among mankind. Ye enjoin right conduct
and forbid indecency; and ye believe in ALLAH".<'7> Because ALLAH
is the Sole Sovereign, in the Holy Qur'an He says, "Lo ! ALLAH
ordaineth that which pleased Him".<'®* No reason other than ALLAH's
Vill is the source of the Islamic legality,ALLAH says, "And speak not,
that which your tongue qualify [as clean or uncleanl], the falsehood
“This is lawful, and this forbidden", so that ye invent a lie against
ALLAH. Lo ! those who invent a 1lie against ALLAH will not
succeed", <13 It is the most important obligation of the Islamic
nation to apply ALLAH's legislation, otherwise it will be considered
disbeliever, wrong-doer, and evil-liver, in the Holy Qur'an ALLAH says,
“WVhoso Jjudgeth not by that which ALLAH hath revealed : such are
disbelievers";<2¢> He also says, "Whoso judgeth not by that which ALLAH
hath revealed : such are wrong-doers";<?'* and He also says, ."Vhoso

judgeth not by that which ALLAH hath revealed : such are evil-
l iVETS" . ez

Ghe Muslim jurists and publicisits divided the world into two big
territories, dar Al-Islam (the abode of Al-Islam), and dar al-harb (the
abode of war).

Dar Al-Islam is the only place where the Islamic State is
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established, Al-Shari'a is the authority, ALLAH's Divine ordinances
observed, and ruled by a Muslim sovereign. Dar Al-Islam is divided into
three areas, namely, the Holy lands, Hejaz, and the remaining Islamic
lands.

The Holy lands, according to the prevalent view, comprise the two
Holy places "Al-Haramain Ash-Sharifain", namely Macca and Al-Madina. The
holiness of Macca 1is based on a Qur'anic Aya (Verse), while Al-Madina is
upheld by the Holy Prophet's Sunna.

These sacred places are governed by special religious and social

regulations, which are justified by the sanctity of these places and

f%? the need to keep peace in them. Thus, non-Muslims are not allowed to

Y , pass through or reside in these Holy places, except in transit in Abu

o Hanifa's view alaone. All warfare 1is prohibited in these places. Even

4§ enemies cannot be killed in them, unless they enter to kill Muslims. In

Ny i these places, the cutting of trees not planted by man and the killing of
!(%J non-domestic animals are also prohibited.

Hejaz, outside Macca and Al-Madina, constitutes another area of dar
., Al-Islam, which 1is governed by exceptional regulations. The most
important of these regulations is the prohibition imposed on non-Muslims

to reside in it.

Apart from these two exceptional areas of dar Al-Islam, all the

d; rest of the Islamic territory may be inhibited by Muslims, 22> and non-

\ Huslims who have +the status of dhimmi<Z#4> and who have submitted to

J Muslim rule. Those who enjoyed the status of dhimmi are granted
protection and safety by the Islamic State.

Dar al-bharb, or the enemy territory, is the opposite of dar Al-

qﬁ’ Islam. It comprises countries with which, actually or potentially, Al-

~ »Islam is at war, and which are outside the jurisdiction of Al-Shari’a

and Muslim rule. In principle, to turn dar al-harb into dar Al-Islan is

N\ the abject of Jihad. Theoretically, from the legal point of view, dar

~ , Al-Islam is in a constant state of war with dar al-harb, or the non-

v Islamic world. However, 1t is possible to establish temporary peace

N relations under contractual agreement between dar Al-Islam and dar al-

harb. <#%> Any of the territories of dar al-harb may be converted into

dar Al-Islam whenever the practice of Islamic religion and the

enforcement of Al-Shari'a can be secured in them. This may be brought

about by conquest, by surrender, or by peaceful settlement. In the Jast-

mentioned case, the land immediately becomes dar Al-Islam according to

the Hanafi school.<#€> Once a land becomes dar Al-Islam, it does not
turn into dar al-harb except in three cases :

f
Qgﬂaﬁ\ 1. the legal decisions of unbelievers are upheld and those of Al-
§ D¢.? 1Islam are not;

\1 ¢
c}( 2, if the country immediately adjoins dar al-harb; and
3. if Muslims and those who enjoy the status of dhimmi are no

longer protected. However, we hold the view that as long as a
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single hukm (legal decision) is observed and maintained, a country
cannot become dar al-harb.

Dar as-sulh or dar al-ahd (the abode of peace or of covenant) is a
third area recognized by some Islamic law schools., Dar as-sulh is a
country not under Muslim rule, yet is in a tributary relationship to Al-
Islam, i.e., sulh or "by agreement", <=7?

Some writers object to including the t%é%éld division of the world
in the Islamic legal theory as one of its principles as the terms of dar
Al-Islam and dar al-harb are an innovation of the Abbasid legists. Their
opinion is based on the presupposition that this idea of division of the
world is dependent on the notion of constant or "aggressive® Jihad, and
since this notion is not warpanted, the division should also be dropped;
moreover, the previous two terms never occurred in the Holy Qur'‘an or
the Hadith. They also reject the tripartite division (by the addition of
dar as-sulh) because it does not cover all the non-Muslim states which
are not actually at war with the Islamic State.

Ve believe that this opinion cannot be accepted. Since Muslims are
required to establish the Islamic State, the twofold division af <the
world will emerge automatically because the Islamic State will not
extend to embrace the whole world immediately. The Islamic State is not
Just a theoretical idea, or a mere objective to be sought by the
Muslims; but a historical fact, and the Holy Prophet Muhammad (peace be
upon him) himself established the First Islamic State. The idea of this
division can, also, be deduced from the Holy Qur‘an, ALLAH says, "Lo !
. those who believe and left their homes with their wealth and their lives
for the cause of ALLAH, and those who took them in and helped them:
these are protecting friends one of another. And those who believe but
did not leave their homes, you have no duty to protect them till they
leave their homes; but if they seek help from you in matter of religion
then it 1s your duty to help [them] except against a folk between wham
and you there is a treaty. ALLAH is Seer of what ye do. And those who
disbelieve are protectors of one anather. If ye do not so, there will be
confusion in the land, and great corruption. Those whao believed and left
their homes and strove for the cause of ALLAH, and those who took them
in and helped them, these are the believers in the truth. For them is
pardon and a bountful provision. And those who afterwards believed and
left their homes and strove along with you, they are of you".<Z®> It
goes without saying, that the non-use by the Holy Qur'an, the Holy
Prophet Muhammad (peace be upon him), or Al-Khulafa'a Ar-Rashidumn, of
the same term, used by the Muslim legists, makes no difference, or has”

any impact. Also Jihad cannot be described as agressive or
defensive.<®®> The tripartite division of the world may be concluded
also from the above-mentioned Qur'anic verses. The advantage of this

division 1s that treaty relations with the Jewish or Christian states
may be based on it.

Other writers believe that the state twofold division of the world

is not based on the difference in religion, but due to the existence
0of +the state of war or the war itself between dar Al-Islam and non-
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Islamic countries (dar al-harb), thus, it is a temporary division ending
by the termination of its reasons.

Ve believe that, as long as Muslims are required to establish the
Islamic State, andtocall for belief in Al-Islam, this division shall be
considered permanent. It must be understood that the aim of the
establishment of the Islamic State is the total application of Al-
Shari'a; and the aobjective of the call for belief in Al-Islam does not
mean compelling others to believe in this religion.

In the First Islamic State, a new brotherhood of Muslims was
established comprising Arabs and non-Arabs. Subaib from Rome, and Bilal
from Abyssinia, and Salman from Persia, were all brothers. There was na
tribal partisanship among them. The pride of lineage was ended, the
voice of nationalism was silenced, and the Holy Prophet Muhammad (peace
be upon him) said : "Get rid of these partisanship; these are foul
things"; and he also said, "He is not one of us who calls for
partisanship", who fights for partisanship, and whao dies for
partisanship". <=

11 C bituti 0f Ti 1s] ic Stal

The Islamic State <*'° is based on Al-Shari'a Al-Jslamiya, the
Divine Law, 1in the sense that law takes precedence overthe state and
provides the basis of 1it. Since nomocracy means the system of
government based on a legal cade, it follows that the Islamic system may
+ be called a Divine nomocracy. Thus, the Islamic State is not a type of

L\’theqpratic state, 1n the sense that it claims God as -the immediate

ruler.

;In the Holy Qur'an ALLAH says, "I created the jinn and humankind
only that they might worship Me";<®2> He also says, "And whoso seekth
as religion other than the Surrender [to ALLAH] it will not be accepted
from him";<®** He also says, "Lo ! religion with ALLAH [(isl the
Surrender [to His Will and Guidancel";<®4> and He also says, "This
day have I ©perfected your religion for you and completed My favour
unto you, and have chosen for you as religion Al-Islam".<®5” We may
conclude from these verses that Al-Islam (the Surrender) is a religion
for the mankind, and not just for the Arabs. Thus, the Islamic State
must not necessarily Arab, it is a universal State that must embrace the
entire mankind. Consequently, it is not inevitable that the Arabs have
to lead the Islamic State. Ve agree with some writers that the universal
nomocracy of Al-Islam assumed that mankind constituted omne °supra-
national community, bound by one law and governed by one ruler.<®%> The

“nature of such a state is entirely exclusive; it does not recognize,

by definition, +the co-existence of a second world state. Christians
and Jews can live in the the Islamic State as enjoying the status of’
dhimmi, but Islamdom and Christendom, ¢®*7* as two universal states, cannot
peacefully coexist.)

The two terms Khalifa¢®®* (Successar, Vicegerent), and Imam<®="

(Leader), are usually used as synonymous as a title of the supreme head
of the Islamic State. The appointment of the Khalifa is, according to
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the Sunni opinion, dictated by Al-Shari'a,<4<> Abu Bakr, the first
Khalifa, after the death of the Holy Prophet (peace be upon him),said,
*Muhammad certainly is dead, and it is necessary for this religion that
someone should be appointed for its perfection". The Sunnis believe
that the appointment of the Khalifa is not an article of faith, in the
sense that he who does not accept 1it,is not to be considered an
infidel.With the Shi'is it is an article of faith and of the first
importance,while with the Sunnis, it comes under Al-fur'u <(secondary
doctrines).

Before the establishment of the Islamic State, the Islamic
Community must be established. The distinctive feature of the Islamic
Community is that, in all its affairs, 1t is based on the worship of
ALLAH alone. The declaration of faith expresses this principle and
determine its character, in beliefs, in devotional acts and in rules and
regulations this declaration takes a concrete form. Anyone who performs
devotional acts before someone other than ALLAH, in addition to Him or
exclusively, does not worship ALLAH alone. Anyone who derives laws from
a source other than ALLAH, in a way other than that He taught to the
Holy Prophet Muhammad (peace be upon him) does not worship ALLAH alone.
In the Holy Qur'an ALLAH says,"Or have they partners {of ALLAH] who have
mad lawful for them in religion that which ALLAH allowed nat 7#<<’~

The Jahili community<<2> is any community other than the Islamic
Community, or more specifically a Jahili society is any society which

? does not dedicate itself to submission to ALLAH alone,in its beliefs and

ideas, 1in 1its observance of worship, and its 1legal  regulations.
Accordingly, we concur with a great Muslim scholar¢4®> in his gpinion
that all the communities existing in the world today are Jahili.f““’

(All the existing so-called *Islamic communities® are also Jahili,
not because they believe in deities other than ALLAH or because they
worship anyone other than ALLAH; but because their way of life is not
based on submission to ALLAH alone. Although they believe in the unity
of ALLAH, they have relegated legislative attribute of ALLAH to others
and submit to his authority, and from this authority they derive their
systems, their +traditions and customs, their laws and values and
standards, and almost every practice of life. The attitude of Al-Islam
towards them can be described in brief : these communities are un-
Islamic. For this reason we call the states who accommodate these
communities "Muslim states" instead of "Islamic states". However, some
of these states are closer to the exact conception of the Islamic'State:
It is to be observed that any provision of constitution or any other
similar supreme law in any of these Muslim states provides that “the
religion of the state is Al-Islam", or that "Al-Shari'a Al-Islamiya is a ,
secondary or even the main source of legislation", such provision does
not confer the Islamic identity on this state. It is a state of Muslim
peoples; but by no means can be considered an Islamic State, <4%* The un-
Islamic community is that community in which Al-Shari'a Al-Islamiya has
no status, even though 7alat, Saum and Haj are observed and the people
call themselves Muslims.
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The Khalifa must possess certain qualifications. The Khalifa must
be a Muslim,<4€> of age,<4”* Jjust,<4*®* and a free man, <4®’ and not
impious. ¢®©* The Khalifa must possess these qualifications,<®'* at the
time of his election and appointment. Should he afterwards come black
these qualifications, he is still to be considered the rightful Khalifa
and obeyed in whatever he commands or forbids,even though he becomes
unfit or unworthy.

N

Ve do not‘c%%cur with the opinion that the Khalifa must be from the
Quraish tribe, ¢®2> or be a scion of the Hashimite family also. This is
a false pretension and against one of the essential principles of Al-
Islam, that is the principle of equality which constitutes one of the
sacred and prominent axioms of Al-Islam. Al-Islam considers all mankind
are equal without any distinction of race, calor, family or social
class, Piety alome is the measure of dignity in Al-Islam.

The touchstone is brought out in the following Qur‘anic aya, "G
mankind ! Lo ! Ve have created you male and female, and have made you
nations and tribes that ye may know one another. Lo ! the noblest of
you, in the sight of ALLAH, is the best in conduct, Lo ! ALLAH is
Knower, Aware", <%=?

Similarly, many ahadith (plural of Hadith, meaning traditions) of
the Holy Prophet <(peace be upon him) confirm this equalitarian
principle. The following may be cited in this connection:

- "All of you are the descendants of Adam, and Adam was created
from earth; so let no people boast af their forefathers".

- "I am the brather of every pious man, even if he were an Abyssi-
nian slave and I disclaim every wicked man, even if he
were a noble Quraishite".

- "No superiority has an Arab over an alien,nor a white man over
a negro, save in piety".

These Divine texts suffice as evidence that equality is a basic
principle in Al-Shari'a. Thus, it is not necessary that the Khalifa must
be an Arab, but it is enough to be a pious Muslim possesses the
required qualifications. The Arabs have no superiority over any .other
Huslims, <54 -

The Kharijis<®s> held the opinion that a man may be appointed
Khalifa, though bhe was not of the tribe of Quraish, nor even a free man,
provided he possessed the other necessary qualities, ¢<se>

The Shi'is believe that the Imam relies on Ta'yid (the Miraculous
Guide of ALLAH), therefaore he is Ma'sum (Infallible), though
occasionally his actions may appear wrong, because ardinary mortals are
ignorant of the higher motives by which he acts. Many of the Shi'is
carried their veneration for Ali and his descendants so far that they
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transgressed all bounds of reason and decency, though some of them were
less extravagant than others. The branch of Al-Ghalia (Extravagant)
raised  their Imams<®”* above the degrees of created beings and
attributed to them Divine properties, <s&>

It is duty of every Muslim to obey the Khalifa overtly and
covertly, as long as his commands and prohibitions are in harmony with
the doctrines aof Al-Islam. Should he give orders contrary to them, i.e.,
Haram <(Positively Vrong) or Makruh (Objectionable), he is not to be
obeyed. When he commands what is Mubah (Allowable), if his orders are
such as tend to promote the interest of the Muslims, they are to be
obeyed; if not there is no obligation on the Muslim to obey them. If he
should command a thing which implies infidelity, Muslims are to give up
their allegiance to him;if possible, publicly, if not then, at least,
secretly. This is the only reason for which the allegiance may be given
up, or for which he may be deposed.

The appointment of more than one Khalifa 1in different regions
within dar Al-Islam, is considered an important legal problem. This was
not due to the question of securing recognition by one of the non-Muslim
rulers, since Al-Shari'a refuses to derive validity by the recognition
of a non-Islamic state;but the problem was the legal status of one
Khalifa vis-'a-vis another under Al-Shari‘a. Some jurists stressed the
rule that, since there was one GOD (ALLAH)<=®* and law (Al-Shari'a),
there must be one ruler (Khalifa or Imam). Other jurists, like Al-
Bagillani, Ibn Rushd, and Ibn Khaldun held that, the regions of dar Al-
Islam, having become very extensive, some of them widely separated by
sea, two or more Imams might be appointed, and each was to enforce Al-
Shari'a in his own dominion in a manner fulfilling the ultimate
objectives of Al-Islam.But neither Ibn Rushd nor Ibn Khaldun carried the
argument beyond justifying the existence of more than ome Khalifa; both
failed to define the legal obligations of one Imam towards another. We
believe that, according to the recent situation, there is no Islamic
State, stricto jure or even allegorically.The Islamic State, as defined
by Al-Shari'a cannot be established suddenly. In order to revive the
Islamic State, we have to admit that this can be accomplished through
different stages. During these stages, several Islamic States may exist,
and accordingly, different Imams or Khalifas may be appointed. The
eventual objective must be the unification of these Islamic States, and
the establishment of one Islamic State ruled by one Khalifa or Imam who
will be represented by his deputies in the different regions of the
Islamic State. .

The jurisdiction of the Islamic State is essentially dependent on
the individual's religion which entitles him both to membership in_
Muslim brotherhood, as well as to citizenship¢®®® of the Islamic State.
It should be noted that Al-Islam requires the external submission of the
person to the articles of the faith. Thus, Al-Islam represents both a
religion, and a nationality*s'> for the citizen<®=* of its state. Some
Jurists have distinguished between Al-Islam, emphasizing external
submission, and the Iman, the internal submission; although others have
regarded the two as synonymous.
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The Holy Qur'an affirms the brotherhood among Muslims, "The
believers are naught else than brothers".<** The same is confirmed by
the Holy Prophet (peace be upon him) in the follawing sayings :

- "Dhimma (Pledge) of Muslims is one".

- "None of you is a [truel Believer unless he desires for his
brother [Believer]l that which he desires for himself"®.

- "Believers in their mutual affection, compassion and sympathy
are comparable to one body which falls down whenever any of its
members is affected as by wake or fever®.

- "“A Believer is to another Believer as parts of the same struc-
ture mutually consolidating each other”.

Nationality, as a 1legal and political relatioanship between the
state and the individual, is known in the political lelawic thought:, kg
the term itself was never used in Islamic jurisprudence. Al-Shari'a
makes the Muslims one community‘€4” based on the unity of belief, disre-
garding the differences in race, color, language..etc. Thus, brotberbood
amongst Muslims is complete and it founded on the unity of religion and
faith. Congregational Salat, Haj to Macca,and the duty of Zakat
contribute to wunite Muslims 1in +the path of social cooperation,
charitable and spiritual communion.

There are three Islamic terms used to refer to Muslims., The first
term is Hizb (Party), Muslims are the party of ALLAH and unbelievers are
the party of Shaitan (Devil), ALLAH says, "And whoso taketh ALLAH and
His Messenger and those who believe for friends (will know thatl, Lo !
the party of ALLAH , they are the victorious";<¢%*® and He says, "The
devil hath engrossed them and so hath caused them to forgef remembrance
of ALLAH. They are the devil's party. Lo ! is it not the devil's party
who will be the losers 7?"<€%> The term party indicates that the
relationship among Musiims is based on principle and method, and not omn
race and blood relatiomns.

The second term is Umma (Community), but the common origin of Al-
Umma Al-Islamiya (the Islamic Community) is not race or common economic
interests, 1t is again, principle and method, ALLAH says, "Ye are the
best Community that hath been raised up for mankind. Ye enjoin’right
conduct and forbid indecency".<®7*

The third term is Jama'a (Group). This term is particularly used by
the Holy Prophet Muhammad (peace be upon him). It is similar to the term .
“Hizb" and thus indicates also the principle and method that constitute
the base of relationship among the Islamic group.

Thus, Al-Islam constitutes a rational relationship among Muslims
and contradicts the contemporary conception of nationality. However, if
we have to apply the term of "nationality", we can say that Al-Islam is
considered the nationality of the Islamic State, and MNuslims are its
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subjects. If a Muslim apostatizes, this nationality will be withdrawn
automatically. In this regard, Al-Islam is not only a religion, but also
a legal and political relationship between the Muslim individual and the
Islamic State.

Al-Islam does not prevent Muslims to deal with non-Muslims, and
also does not prevent these from residing in dar Al-Islam. Thus, dar Al-
Islam does not, indeed, consist exclusively of Muslims, but also of the
so-called Ahl Al-Kitab (People Of The Book,or Scripturaries), Abadat Al-
Asnam <(Idolaters) and Mushrikun (Polytheists),<=®? Ahl Al-Kitab,
according to the prevalling idea, are those whose religion was based omn
a book accepted by Al-Islam as originally inspired by ALLAH. They
include Jews, Christians, and Magians (Zoroastrians or Fire-Vorshippers
People in Persia).<€®> Also, according to the prevailing idea, they
were granted the status of dhimmi, <7¢*> However, we have a different
opinion concerning Ahl Al-Kitab. In the Holy Qur'an, there are numerous
Ayat referring to Ahl Al-Kitab.<”'> The Holy Qur'‘an describes them as
mushrikun, unbelievers and losers.<”72> Christianity is a continuation of
Judaism according to the Holy Qur‘an and the Gospel. The Holy Qur'an
says about Isa, “And will make him a messenger unto the Children of
Israel®.<7%* The Gaspel says, "And behagld, a waman of Canaan came out
of the same coasts, and cried unto him, saying, Have mercy on me, O
Lord, thou Son of David; my daughter is grievously vexed with a devil.
But he answered not a word. And his disciples came and besought him,
saylng, Send her away; for she crieth after us. But he answered and
sald, I am not sent but unto the lost sheep of the house of Israel®.<74°

It is concluded from the Qur'anic Ayat that all the Holy Scriptures
before the mission of the Holy Prophet Muhammad (peace be upon him) were
abrogated, and wereall replaced by the Holy Qur‘an, ALLAH says, "Those
who follow the Messenger, the Prophet who can neither read nor write,
whom they will find described in the Torah and the Gospel which are with
them.He will enjoin on them that which is right and forbid them that
which 1is wrong. He will make lawful for them all good things and
prohibit for them only the foul; and he will relieve them of their
burden and the fetters that they used to wear. Then those who believe in
him and honour him, and help him, and follow the light which is sent
down with him : they are successful. Say [0 Muhammadl : O Mankind ! Lo !
I am the Messenger of ALLAH to you all-[the Messenger ofl Him unto wham
belongeth the Sovereignty of the heavens and the earth. There is no GOD
save Him. He quickeneth and He giveth death. So believe in ALLAH and His
¥essenger, the Prophet who can neither read nor write, who believeth in
ALLAH and His words, and follow him that haply ye may be led
aright".<7%* Thus, mankind is required by the Holy Qur'an to embrace
AL-Islam. Mankind includes those who had previous messengers with |
previous scriptures, the polytheists, the materialists and the average
people who have no independent understanding especially in matters of
belief. In brief, all peoples of all races, colours and languages, in
all times and places, are required to believe in Al-Islam. It is not
acceptable after the mission of the Holy Prophet Muhammad (peace be
upon him) to embrace any religion other than Al-Islam, ALLAH says, "Lo !
religion with ALLAH [is]l Al-Islam “the Surrender ([to His Will and
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Guidancel";<7¢> He also says, "And whoso seeketh as religion other than
Al-Islam "“the Surrender [to ALLAHI* it will not be accepted from
him*;<77> and He also says, "This day have I perfected your religion for
you and completed My favour unto you, and have chosen for you as
religion Al-Islam",<?®* Thus, the meaning of Ahl Al-Kitab must be
limited to those groups who believed in the Holy Scriptures, before the
Holy Qur'an, and lived before the religion of Al-Islam. The existence of
Ahl Al-Kitab completely ended with the advent of Al-Islam, ALLAE says,
"And if they argue with thee,{0 Muhammadl, say : I have surrendered my
purpose to ALLAH and [so havel those who follow me. And say unto those
who have received the Scripture and thase who read not : have ye [tool
surrendered 7 If they surrendered, then truly are rightly guided, and if
they turn away, then it is thy duty only to convey the message [untao
theml. ALLAH is Seer of [His]l bondmen".<7®* The so-called Ahl Al-Kitab
of our recent times are, really, either mushrikun or kafirun. The so-
called Ahl Al-Kitab of our recent times, may be admitted to the
protection of the Islamic dhimma in the Islamic State 1f they choose to
reside in it. Abu Hanifa‘®®> opines that all non-Muslims will be ame
category.

According to Professor Khadduri,<®'> the word dhimma  means
literally a compact which the believer agrees to respect, the violationm
of which makes him liable to dhamm (blame). Legally, the term refers to
a certain status, the acquisition of which entitles the person to
certain rights which must be protected by the Islamic State. Dhimma
involves temporal rights from Muslims and duties towards Muslims.
Thus, Ahl Adh-dhimma<®** means the people of the covenant oOr obligation.
As we have seen, the so-called Ahl Al-Kitab of our recent times may be
entitled to enjoy with the status of Ahl Adh-dhimma.

Some writers believe that "Abhl Adh-dhimma* or "the dhimmis" do not
enjoy the Islamic nationality on the basis that rights and obligatioms
0f the dhimmis differ from those of the Muslims. The dhimmis do not
enjoy the paolitical rights which are the Muslims alane. Zakat is
gbligatory on the Muslims only, whereas those who enjoy the status of
dhimmi have to pay Jjizya.

Others believe +that, although “the dhimmis* are provided with
infinite aman (security), they are not entitled to a full citizenship
because they failed to believe in the Holy Prophet (peace be upon
him), <==> "The dhimmis" are described, by other writers, as second
class citizens. T

A third group of writers hold the view that “the dhimmis" are to
enjoy with the nationality of the Islamic State, but there is é‘
difference of opinion on the legal basis in such case. Some writers
believe that this legal basis is the obligation of "the dhimmi" +to
accept Islamic rules, and therefore becomes entitled to the nationality
of the Islamic State; others believe that the non-temporary residence in
the Islamic State is the legal basis; and others believe that the dhimma
covenant 1s the basis which entitles *"the dhimmis* to enjoy the
nationality of the Islamic State.
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Ve believe that those who enjoy the status of “dhimmi*", cannot be
considered citizens of the Islamic State. They are not members of the
Islamic Dbrotherhood, and accordingly they are mnot eligible to be
citizens as Muslims. They can only be considered as permanent residents
of the Islamic State. This capacity entitles them to certain rights, and
committs them to particular duties. This explains why they are not,
legally, obliged,to defend the Islamic State and have to pay jizya
agalnst their protection. If they pronounce Ash-Shahada, they become
Muslims and accordingly citizens of the Islamic State.This conversion to
Al-Islam may be likened tc naturalization,<®4® as far as the conception
of nationality in the Islamic State i1s concerned. Since conversion, they
Join to Islamic brotherhood, and are naturalized citizens¢®%* of +the
Islamic State. Their children, born after this naturalizatiaon, are
citizens by birth of the Islamic State.

If any of those who enjoy with the status of dhimmi is proved to be
a spy against the Islamic State, some jurists<®=* are of +the opinion
that the dhimma covenant will be abrogated, while others<®7® hald the
contrary view. According to one opinion<®®> the punishment will be the
execution of the spy, but accord-ing to another‘®®> +the punishment will
be decided by the Imam.

We believe that the dhimma covenant will be abrogated, 1f the
individual enjoys the dhimmi status is proved to be a spy. It is up to
the Imam to decide on the suitable punishment. According to the
authority Furat Ibn Hayan, the Holy Prophet <(peace be upon bhim),
ordered the killing of a dhimmi spy. Thus, it is concluded that the
punishment decided by the Imam may be the spy's execution. However, if
is not, he must be expelled from the Islamic State.

Any reasaon which may arise, and lead to the abrogation of dhimma
covenant, such as final departure to dar al-harb, suffice to deprive
the individual who enjoys the dhimmi status, the permanent residence in
the Islamic State.

The rights and obligations of thase who enjoy the status aof dhimmi
have developed since the rise of Al-Islam. Some »0f the ruvles which
constituted the law governing relations of non-fusiim with  Tosiim
subjects of the Islamic State, were derived from Qur'anic legislation,
other from decrees issued by succeeding Khalifas from the time of Umar
Ibn Al-Khattab thereafter.

- -

In general, the Islamic State must guarantee the security of their
life, property, churches, crosses, and other religious rites and
practices, provided they do not build new churches, ‘¢’ or display their .
crosses or ring their church bells loudly. None of them is to be coerced
into changing his religion nor restricted in his movement within dar Al-
Islam, save as regards the sacred land.

The obligations they had to honour, otherwise the dhimma covenant
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was revoked, are the following :<®1°

1. Every one of them, wmale, adult, free, and sane, is under
obligation to pay the jizya, the amount of which is to be fixed by
Muslim authorities, the justification to pay the jizya, according
to the Maliki and Shafi'i schools and the Zaidis, is the protection
they received under Muslim rule. The opinionoftheHanafi school is
that, since they were not required to take part in Jihad, the jizya
might be construed as payment 1n lieu of military service,<®z>
The one who possesses land is also under obligation to pay the
kharaj. The jizya 1is 1lifted 1f he renounces his religion and
becomes a Muslim, but unlike the jizya, he has to pay his tax as a
rental on land, unless he was exempted by the Khalifa.<==>

2. They should not attack the religion of Al-Islam, nor show any
disrespect to Muslim practices.

3. They should not revile or show any disrespect to the Holy
Prophet Muhammad {(peace be upon him), or the Holy Qur'an.

4. They should not injure the life or the property of a Muslim, nor
should they make him abjure his belief ar induce him to apostatize.

5. None of them is permitted to marry a Muslim woman,<®4> or
to commit zena (adultery) with her.

6. They are not permitted to assist the enemy, nor give refuge to a
harbi (foreigner), nar harbi spies. Nor are they allowed to
disclose the secrets of the Islamic State to the enemy, or pass on
intelligence to them. ’

LY
11 R t 0f_ Tt Is] . Stai

The Arabs And Al-Islam

The Arab Peninsula, which was the cradle of the Arabs, is situated
between the Persian Gulf in the East, the Red Sea in the Vest, the
Indian Ocean in the South, the frontiers of Ash-Sham in the North, but
Ash-Sham itself, i.e. 8yria, Lebanon, Palestine and Jordan, is not
included in the Arab Peninsula.

According to Ibn Khaldun in Al-Mugademma (The Prolegomena), the"
Arabs are a savage nation because they are able to overcome and enslave
other nations like a beast over a prey. It is of their very nature to
plunder what others have, and they seek their 1livelihood under the °
shadows of their lances. There is no limit to their taking of other
people's property, and they have little knowledge of politics. If they
overcome other nations, the conquered territories would quickly be
destructed. Because of their savage nature, the Arabs are the hardest of
nations to lead each other, because of their roughness, dignity,lack
af zeal and emulation for presidency. Only religion is a restraint for
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them, 1t alleviates their dignity and emulation, then they become easily
led and associated, <35>

Before Al-Islam, the pride of some Arabs reached the extent of
burying mnew-born girls alive because of their fear of poverty or
disgrace. It was an era of cruelty which turned man into a beast.
ALLAH says, "And when the girl-child that was buried alive is asked, For
what sin she was slain",<®%?

The Arabs, before Al-Islam, were not able to organise an army to
face the aggression of the Abyssinians on Al-Ka'ba. Abyssinia
(Ethiopia), at that time, was a satellite country if compared with the
Roman and Persian empires. The Arabs left Al-Ka'ba to ALLAH to protect
it, ALLAH says, "Hast thou not seen how thy LORD dealt with the owners
of the Elephant, Did He not bring their stratagem to naught, And send
against them swarm of flying creatures, which pelted them with stones
and baked clay, And made them 1like green crops devaured (by
cattlel®, ¢®7>

Before Al-Islam, the Arabs were known for their traits such as
idolatry, barbarism, ignorance, corruption of men and even wamen, and
they have beenhumiliated before the Abyssinian favaders. [fese <raris
could not give them any preference over other nations to receive the
message of Al-Islam or to call to it.<®®> Any attempt to reflect on any
people special characteristics on the basis of race, is considered a
sort of discrimination and unfounded. 3

A true witness who was a Muslim Arab, described the situation of
the Arabs before Al-Islam and its effect upon the Arabs. The first
Muslim Hijra (Emigration) to Abyssinia took place in 615 A.D. due to
the attitude of Quraish tribe towards Al-Islam. The Chiefs of Quraish
sent a delegation to the FNajashi (King) of Abyssinia to demand the
return of the refugees. The Najashi summoned the refugees to inquire
about their dispute with Quraish, and Ja'far Ibn Abi Talib, their chief
replied :

"Q King, we were a nation in +the days of jahiliya (ignoramnce)
worshipping idols, eating carrion, committing shameful acts,
killing our next of kin, violating our obligations towards our
neighbours, the strong among us eating the weak. This continued
until ALLAH sent an apostle for us, whose ancestry, hotesty,
trustworthiness, and chastity are known to us. He summoned us to.
ALLAH to believe in His Oneness, to worship Him, and abandon stones
and idols which we and our forefathers had worshipped instead. He
ordered us to speak the truth, to be faithful, to observe our .
obligations to our next of kin and neighbours, to refrain
from forbidden acts and bloodshed, from committing shameful acts
and telling the false, from dispossessing orphans and slandering
virtuous women. He ordered us to worship ALLAH and associate no
other with Him, to pray, give alms and fast... So we believed in
him and followed what was brought to him from ALLAH, Ve, therefore,
worshipped ALLAH alone, associating no one with Him, abandoning
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what was forbidden to us and doing what was allowed to us. This
resulted in enmity of our people who persecuted us and tried to
abjure us in our religion and ga back to idolatry®.<®=®

Al-Islam was revealed in the Arab Peninsula for two main reasonmns,
the sacredness of Macca, and the Holy Prophet Muhammad (peace be upon
him) is the first of Muslims; ALLAH says, "Lo ! the first Sanctuary
appointed for mankind was that at Bacca,<'“?? a blessed place,a guidance
to the people*;¢'@'> and He also says, "And I am first of those who
surrender [unto him]®, <71©=>

In the Holy Qur'an, "ALLAH knoweth best with whom to place His
Message".<'©=* This Qur'anic Aya refers to the apostles of ALLAH and not
the peoples who receive their message.<’o4>

Arabic is the language of the Holy Qur'an, because it was the
language of the Holy Prophet Muhammad (peace be upon him) and of the
people who first received the message of Al-Islam. This can be easily
concluded from different Ayat of the Holy Qur'an, ALLAH says,"And thus
¥e have inspired in thee a Lecture in Arabic, that then mayst warn the
Mother-Town<'©®” and those around it",c<1es>

All the messengers were sent with the languages of their own
peoples; ALLAH says, "And Ve never sent a messenger save with the
language of his folk, that he might make [the messagel clear for
them".<?'°7> If the Holy Qur'an was revealed in a language other than the
Arabic, it might be argued that its Ayat were not understood, ALLAH
says, "And if We had appointed it in a foreign tongue they would
assuredly have said : If only its verses were expounded [so that we
might understand] ?"<'¢®> The Arabic language of the Holy Qur'an was a
challenge to the Arabs in their eloquence, ALLAH says, "And if ye are in
doubt concerning that which We reveal unto Our slave [Mubammadl, then
produce a Sura of the like thereof, and call your witness beside ALLAH
if ye are truthful. And if ye do it not - and ye can never do it - then
guard yourselves agalnst the Fire prepared for disbelievers, whose fuel
is of men and stones®.<'¢®> It was the miracle of the Holy Qur'‘an at
that time, but the permanent miracle is its contents, the evidence of
which is the scientific facts revealed by the Holy Qur'an fourteen
centuries ago.

The call to Al-Islam started in that area, and then the circle
expanded gradually to embrace the whole mankind, ALLAH says, "He it_was
Vho hath sent among the unlettered one a Messenger of their own, to
recite unto them His revelations and to make them grow, and to teach
them the Scripture and wisdom though heretofore were indeed in error,
manifest®; <112 and He also says, "And warn thy +tribe of near
kindred".<'''* The universal character of Al-Islam is explained in the
Holy Qur'an several times, ALLAH says, "This is a declaration for
mankind, a guidance and an admonition unto those who ward off
[evill®, <1122

The benefit of Al-Islam on the Arabic language 1is clear. As a
result of the spread of Al-Islam, many peoples were attracted to learn
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the language of the revelation. Due to the supremacy of the Arabic
language in some countries, peoples of other religions preferred it more
than other languages. Thus the Arabic language crossed the frontiers of
the Arabs and expanded to different parts of the world, and Arabic
letters were used in Turkish, Urdu, Persian and Indonesian languages.
But this lofty standing of the Arabic language does not mean the
obliteration of other languages, it only means that Arabic must be a
universal language, this complies with the idea of the Islamic State.

One of the attempts to destroy Al-Islam is its replacement by the
so-called Uruba (Pan Arabism) instead of Al-Islam. Some writers pretend
that the Arab race before Al-Islam had inherent civilization. "This
opinion raises astonishment and derision" of the eminent Muslim scholar
Muhammad Al-Ghazally.<''®> Al-Ghazally raises the question of whether or
not, the civilizations of Pharachs in Egypt, Assyrians and Babylonians
in Asia, and Carthaginians in Africa were Arab civilizations, But the
Pharaohs, Assyrians, Babylonians, and Carthaginians, were all non-Arabs,
so the Arabs have no civilizatian unless you cansider as drabs tie wkale
Semitic race, and in this case the Jews should be considered Arabs as
well. The eminent scholar considers the presumption that the Arabd
Peninsula had a civilization before Egypt and Greece a mere raving.

Al-Ghazally also believes that the enemies of Al-Islam are behind
these trivial presumptions. The enemies of Al-Islam are trying to
mislead and convince that Al-Islam had nothing done for the Arabs. Al-
Islamn is a social, not just a personal religion. If Al-Islam is taken
from the Arab society, the so-called Uruba will be a dead and voided
conception, and will be nothing but jahiliya. The attempts of those
enemies were predicted in the Holy Qur'‘an, "And they will not cease from
fighting against you till they have made you renegades from your
religion, if they can®,c<114°®

It is the opinion of Muhammad Al-Ghazally that Al-Islam 1liberated
the Arabs and made them a nation. Before Al-Islam, they had no weight
in history, and were parasites living on the big countries or slaves in
their colonies in Asia and Africa. Before Al-Islam, the Arabs had no
existence in world politics or in the balance of military powers. Vere
it not for Al-Islam, the early Arabs would have remained errant tribes
in the Arabian desert, and the books of history would not mention them,
except for trivial lines in an abandoned corner.

The so-called "Pan-Arabism" is one of the new ideologies of “ASian
and African states such as modernization, industrialization, and °
nationalism. The word ideology was coined by the French Philasopher
Destutt De Tracy <''%> at the end of the 18th Century. He was tryimg’
to discover a "truth" other than faith and authority, the traditional
methods encouraged by the Church and State. Under the influence of
Francis Bacon, the aim was to "purify" ideas in order teo achieve
"objective” truth and "correct® thought.

Karl Mannheim, a socioclogist, divides social thought into two
fundamental styles, which he calls "ideological" and “utopian".<''€?
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Since all ideas serve interests, those who defended the existing order
he called "ideological" and those who sought to change the social order
he called “utopian".

According to Bell, the word ideology, in popular usage, seems to
denote a world-view or belief-system or creeds held by a social group
about the soclal arrangements in society, which is morally justified as
being right. The particular conception of ideology indicates that
individuals who profess certain values do have interests as well, The
neaning of these values or beliefs, or the reasons why they come forth
where they have, by linking them up with the interests they have though
the interests may not always be economic but they may be political
interests and the like.

As noted by Bell, the ideologies of the Nineteenth Century were
universalistic, humanistic, and fashioned by intellectuals. The new
ideologies of Asia and Africa are parochial, instrumental, and created
by political leaders. The driving forces of the old ideologies were
social equality and, in the larger sense, freedom. The impulsions of the
new ideologies are economic development and national power.

The so-called "Pan-Arabism" is, as a new ideology, a misleading
emblem seeking to blur the Islamic identity of peoples in the Arad
states. This false emblem involves self-contradiction, because while it,
superficially, calls for the unification of the Arab states, it
factually, confirms the separation of these states.

Al-Islam is a total ideology. According to Bell, a total ideology
is an all-inclusive system of comprehensive reality, it is a set of
beliefs, infused with passion and seeks to transform the whole of a way
of life. This commitment to ideology in the yearning for a "“cause", or
the satisfaction of deep moral feeling is not necessarily the reflection
of interests in the shape of ideas. Ideology is, in this sense, a
secular religion.

Al-Islam includes the theory and practice, or the principle and the
method of application of these principles. It embraces every aspect of
life and the real meaning of unity can only be realized under Al-Islam,
the unity of mankind.

If we accept the division of social thought made by Mannheim, the
Islamic principles may be described as "utopian" because Al-Islan’ séeks
to change the social order, and remodel society according to 1its
principles. The perfection of the Islamic system of life is due to its
Divine saurce. -

The Arab Muslims are only about twenty per ceat of the whole Muslim
population, and the rest are spread in different parts of the world.
This fact is the living example which proves the universal nature of Al-
Islam. As regards the relationship between Al-Islam and the Arabs, it is
the opinion of Al-Ghazally that being an Arab must cover all Muslims who
speak the Arabic language : he called the non-Arab Muslims, who spoke
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Arabic, the new Arabs. This opinion is supported by the Hadith of the
Holy Prophet (peace be upon him), who said, "O People ! the LORD is Onme,
and the Religion is one, being an Arab is not begotten from neither an
Arab father nor mother, that who speaks Arabic is an Arab". The Holy
Prophet Muhammad (peace be upon him considered some non—-Arab
Muslims, such as Salman (the Persian), Bilal (the Abyssinian), and
Suhaib (the Roman), as members of Ahl Al-Baite (the Prophet's Family).
It is a true expression of what ALLAH says, "O Mankind ! Lo ! VWe have
created you male and female, and have made you nations and tribes that
ye may know one another. Lo ! the noblest of you, in the sight of
ALLAH, is the best in conduct. Lo ! ALLAH is Knower, Aware".<''7* It
has been narrated on the authority of Abu Huraira, who said, the
Messenger of ALLAH (peace be upon him) said, "Be you, O servants of
ALLAH, brothers. A Muslim is the brother of a Muslim, he neither
oppresses him nor does he fail him, he neither lies to him nor does he
hold him in contempt. Piety is right here (and pointed to his breast
three times). It is evil enough for a man to hold his Muslim brother in
contempt. A Muslim for another Muslim is inviolable, his blood, bhis
property, and his honour".

Thus, the non-Arab Muslim erudites in jurisprudence, and in
different branches of literature and science, are considered Arabs.
Also, Jawhar the Cicilian,who built Al-Azhar mosque in Cairo (Egypt’,
and Salah Ad-Dean, who recovered Al-Quds from the Crusaders, are
considered Arabs.

Al-Ghazally believes that the equality of Arab Muslims and non-Arab
Muslims is a necessity in Al-Islam. Thus,Al-Khilafa cannot be restricted
to the Arab Muslims, and must not be monopolised by them. The right of
non-Arab Muslims to Al-Khilafa and to hold executive positions in the
Islamic State must not be hindered by other Muslims, because it is an
Islamic propensity. The Muslims at all ages are required to look for
eligibility omnly in the ability to serve Al-Islam in an honest and
honourable manner.

In fact, the Arab Muslims have no precedence over other Muslims.
Vemust recall to the attitudes of the early Arabs towards Al-Islam and
the Holy Prophet {(peace be upan him). They were the first enemies of Al-
Islam, the fact is proved by history. It was narrated on the authority
of Ibn Mas'ud, quote : While the Messenger of ALLAH (peace be upon him
was praying his Salat near Al-Ka'ba and Abu Jahl with his companions_ was
sitting [near by}, Abu Jahl said, referring to the she-camel that had
been slaughtered the previous day : Who will rise to fetch the foetus of
the she-camel of so and so, and place it between the shoulders of,
Muhammad when he lies prostrate (a posture in Salat). The guilty man got
up to bring the foetus, and when +the Prophet <(peace be upon him)
layin prostrate, he placed it between his shoulders. Then they laughed
at him all. I stood looking wishing 1 had the power to remove it from
the back of the Messenger of ALLAH (peace be upon him). The Prophet
(peace be upon him) kept his head bent prostration and did not raise it,
until a man went [to his housel and informed [his daughter] Fatima, who
vas a young girl [at that timel [about this ugly incident]. She came and
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removed [the filthy thingl from him. Then she turned towards them
rebuking them [the mischief-mongersl. When the Prophet {(peace be upon
him) finished his Salat, he invoked ALLAH's imprecations upon them in a
loud voice. ¥hen he prayed, bhe prayed thrice, and when he asked for
ALLAH's blessings, he asked thrice. Then he said thrice : O ALLAH, it is
for Thee to deal with Quraish. When they heard his voice, their laughter
stopped and they feared his malediction. Then he said : O ALLAH, it is
for Thee to deal with Abu Jahl Ibn Hisham, 'Utba Ibn Rabi‘a, Shaiba Ibn
Rabi‘a, Walid Ibn 'Ugba,<''®#*> Umayya Ibn Khalaf, ‘Ugba Ibn Mu'ait
(and he mentioned the name of the seventh person, whom I do not
remember). By One Who sent Muhammad with truth, I saw [alll those he had
named lying slain the Day of Badr. Their dead bodies were dragged and
thrown into a pit near the battlefield.

The Holy Prophet himself (peace be upon him) declared that the
hardest treatment was meted to him by Arabs. It is narrated on the
authority of Aisha, the wife of the Holy Prophet (peace be upon him).
who said to the Messenger of ALLAH (peace be upon him) : Messenger of
ALLAH, has there came upan you & day mare terrible tkaz tke day af Jrud.
He replied : I have experienced from thy people the bardest treatment on
the day of 'Agaba. I went to Ibn ‘*Abd Yalil Ibn Abd Kulal with the
purpose to call him to Al-Islam, but he did not respond to call and I
departed with signs of [deepl distress on my face. I did not recover
until I reached Qarn Al-Tha'alib. When I raised my head, leo ! near me
was a cloud which had cast its shadow on me. I looked and lo ! there was
in it the angel Jibril who called out to me and said .: ALLAH, the
Honoured and Glorious, has heard what thy people have said to thee, and
how they have reacted to thy call. And He has sent to thee the angel in
charge of the mountains so that thou mayest order him what thou wishest
[him to dol with regard to them. The angel in charge of mountains then
called out to me, greeted me and said : Muhammad, ALLAH has listened to
what thy people have said to thee. I am the angel in charge of the
mountains, and thy LORD has sent me to thee so that thou mayest order me
what thou wishest. If thou wishest that I should bring together the two
mountains that stand opposite to each other at the extremities of Macca
to crush them in between [l would do thatl. But the Messenger of ALLAH
(peace be upon himd) replied : I rather hope that ALLAH will produce
from their descendants such persons as will worship ALLAH, the One, and
will not ascribe partners to Him. This event took place in the Arab
month of Shawwal in the tenth year of Muhammad's advent as the Holy
Prophet (peace be upon him) after the death of Abu Talib (his unclg). and
Khadija (his wife). The Holy Prophet (peace be upon him) went to Ta'if.
and called the tribe of Banu Thaqif to Al-Islam but they not only
refused to listen +to him, but scoffed at him and put him in great.
torment. Stones were flung at him and he bled. It was at this juncture .
that the angel appeared and told him that these people could be crushed
within the mountains. The Holy Prophet  (peace be upon him) did not
agree to this suggestion and asked the angel to spare their lives,as he
did not despair of the destiny of man and hoped that, if not the peaple
of the living generations,their descendants would come within the fold
of Al-Islam as it was truth pure and simple and no sensible man could
stand against 1t for long except a few obstinate men who had lost their

- 102 -



THE LEGALITY OF WakR IN AL—~SHARI'Q AL~ISLAMIVA AND INTERNATIONAL LAW
LHAETER I XX QF THE INTRODUCTORY EFART

sanctity and whose hearts were buried under layers of prejudices. The
place Qarn Al-Tha'alib referred to in this Hadith is situated at some
distance from Macca. The two mountains are Abu Qubais and the omne
facing it, near Macca.

The Holy Prophet Muhammad (peace be upon him) was injured at the
battle of Uhud. It is narrated on the authority of Anas that the front
teeth of the Messenger of ALLAH (peace be upon him) was broken on the
day of the battle of Uhud, and his head was wounded. He wiped the blood
{from his facel and said : How will these people attain salvation who
wound their Prophet and break his tooth while he called them to ALLAH 7
At this time, ALLAH the Exalted and Glorious, revealed the Aya : "Thou
hast no authority”".<?'®> Also the wrath of ALLAH on thaose people
who injured the Holy Prophet (peace be upon him) would be great. It was
narrated by Hammam Ibn Munabbih who said : This is what has been related
to us by Abu Huraira from the Messenger of ALLAH. He also narrated a
number of ahadith. One of these was that the Messenger of ALLAH (peace
be upon him) said : Great is the wrath of ALLAH upon a people who have
done this to the Messenger of ALLAH, and he pointed at that time to his
front teeth. The Messenger of ALLAH (peace be upon him) also said
“Great is the wrath of ALLAH upon a person who has been killed by the
Messenger of ALLAH in the way of ALLAH, the Exalted and Glorious".

Projects 0f Muslim Think For Islamic Unit

Apart from the establishment of the Islamic State, there are four
conceptions of Islamic unity.

First : The Idealistic C ‘g

The Muslim scholar Muhammad Abu Zahra suggests a sort of unity
among Muslims, that is the Muslim fraternity.<'#°> This Islamic unity
must be established on the unity of religion, in the sense that Muslims
follow Islamic ethics. In Salat, all Muslims direct their face towards
Al-Ka'ba; in Saum, all Muslims fast at a certain time; and in Haj,
Huslims meet at a certain time and in a certain place. Thus, Al-Islam
unifies Muslims by unifying the place and time of worship. Abu Zahra
believes that Muslim fraternity is based on the following principles :

1. Fraternal feeling among Muslims, ALLAH says, "The Believers are
but a single Brotherhood : So make peace and Reconciliation befween
your Two [contendingl brothers; And fear GOD, that ye may receive
Mercyu.(121)

2. Social, linguistic and cultural unity among Muslims.

No Islamic territory will wage war against another Islamic
territory, irrespective of the methods of this war, such methaods
include ecnomic measures and the participation in an alliance
against other Muslims. According to Abu Zahra, Islamic Unity has
not necessirly to be in the form of Al-Khilafa, because the purpose

- 103 -



THE LLEGAL.ITY OF WAaR IN AL~SHARI'A Al.—IStAMIVE AND INTERNATIONAL LAaw

CHATER. I XX 0QF THE INTRODUCTDRY FART.

of this unity, in his opinion, is not the establishment of one
Islamic State. In case of the establishment of this state, Al-
Khilafa must not be for a life Khalifa who may be a nom-Arab.
Although Abu Zahra believes that there is a big gap between Muslinms
and their rulers, he accepts any type of regimes whether royal or
republican, but in all cases governments must be subjected to the
people‘'s will. Al-Khilafa, in the opinion of Abu Zahra may be
accepted as the external feature of the Islamic unity without the
establishment of an Islamic State.

The Muslim scholar Abul A*la Al-Maududi<'=2=> Tbelieves that Al-
Islam is the only religion which considers mankind as one family. The
criterion of advantage of a man aover another is the best conduct,in the
Holy Qur'an ALLAH says, "O Mankind ! Lo ! Ve have created you male and
female, and have made you nations and tribes that ye may know one
another. Lo ! the noblest of you in the sight of ALLAH, is the best
conduct. Lo ! ALLAH IS Knawer, Aware".<'==> The Arabs participated
in the toppling of Ottoman Khilafa under the emblem of a national state.
They forgot the Islamic links which bound all Muslims. Far a Muslinm,
Islamic countries other than his awn cauniry, are farelgr cauriries.
Al-Maududi suggests a type of unity or solidarity among Muslim
countries, but he gives na definite form for this wvaity ar solidarity.
Bearing in mind pacts, such as the Warsaw pact, Al-Maududi believes that
solidarity among Muslim countries is more justifiable than that among
aggressors. Al-Maududi lists the following issues as of common importance
throughout the Islamic World:

1. the revival of the Islamic civilization;

2. the establishment of a common system of Islamic education;

3. the establishment of a military industry;

4. the spread of the Arabic language;

5. the prohibition of antagonistic propaganda;

6. the establishment of a system for the settlement of disputes;
7. the establishment of an Islamic news agency;

8, the facilitation of movement within the Islamic countries{ )

9. the support of Muslim African communities who 1live wunder,
Christian governments; )

10. the promotion of commercial activities; and

11. the safeguarding of Muslim minorities in other countries.

-104 ~



THE LEGALITY OF WAR IN Al~SHARI'A AL—ISLAMIVA AND INTERNATIONAL LawW
CHAPTER X IX OQF THE INTROQDUCTORY EAORT

Second @ The Conception 0Of A Confederation Of
States

The Muslim scholar Malek Ibn Nabi¢'=4> suggests an Islamic Common-
wealth,a type of unity similar to the British Commonwealth. The idea of
the Islamic Commonwealth emerges, mainly from the unity of culture and
civilizatian; and not only from the economic comnsiderations. According
to Ibn Nabi, there are some differences between the British Commonwealth
and the suggested Islamic Commonwealth which are the following :

1. The British Commonwealth focuses on the King or the Queen,
while the Islamic Commonwealth must focus on Al-Islam as a
supreme idea. From an organizational point of view, the Islamic
Commonwealth is an organization which may be called Al-Khilafa.
This organization reflects the common will of the Islamic world
and represents its public interests.

2, The British formula came into being under political and
geographical circumstances imposed by the evolution of the
concept;but the Islamic Commonwealth is an historical necessity.
It is not only a mere economic, political or even strategic
organization, but is also a moral and spiritual organization
aimed at facing the social crisis in the Islamic countries.

3. The British formula is basically a "“group of states®; but the
the Islamic Commonwealth will be a “group of peoples". This
difference distinguishes the organizational role of each of
them. The British Commonwealth is concerned with political
problems; but the Islamic Commonwealth will be concerned over
social problems and endeavar to reach a standard of develop-
ment similar to that of the developed countries.

According to Ibn Nabi, the Islamic World comnsists of several units
as follows :

1. the African Islamic world,
2. the Arab Islamic world,

3. the Iranian Islamic world (which includes Iram, Afghanistan, and
Pakistan),

" -

4., the HMalayan Islamic world (which includes Indonesia and
Malaysia),

5. the Mongol-Chinese Islamic world,
6., the European Islamic world.

These units must revolve around an organization as a central point
which represents the common will of these units.
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Ibn Nabi believes that his idea may be viewed by some Muslims as
inapplicable, but he thinks the idea deserves to be tested and suggests
its application, at least, in two ways :

A. the unification of Islamic feasts in all the Islamic VWorld, and

B. the supervision of the publication of the Holy Qur'an must be
entrusted to Al-Azhar in Egypt, to avoid any deviation from the
original text in its different editioms.

Third : The Conception Of A Federation 0Of States

The Muslim scholar Abu Nasr Al-Farabi<'#%> in his bock "Ara‘a Abhl
Al-Madina Al-Fadela®™ (Opinions Of Natives Of The Virtuous City), calls
for a federation of the countries of the world. Al-Farabi believes that
a human being cannot attain the perfection of which created by the
nature without the association of many cooperated societies, each aof
them provides the other with some needs for living. Al-Farabi divides
the human society into complete and incomplete societies. He divides
the complete societies into major and minor societles. According to Al-
Farabi, 1f nations co-operate to attain dappiness, %the universe will oe
virtuous. Al-Farabi defines the virtuous society, but neither explains
the method of its constitution, nor defines the criteriaz for its
regulation. A1l what concerns Al-Farabi, in the virtuous soclety, is
its chief. He suggests the chief be the Imam. Al-Farabil does not
explain the policy to be followed by this chief, but specifies only his
qualifications. In veryrare cases can these qualifications be found in
one man, and the chief must be the one who has most of these
qualifications. Al-Farabi believes that wisdom is the most important
quality of the chief, and if this quality is lacking, the virtuous city
will remain without chief. This attitude will lead to the perdition of
the virtuous city. If there is no one who has most of the required
qualities, but there are two persons : one whom is wise and the other
has the other qualities, then both of them will share the 1leadership to
complete each other. If these qualities exist in more than two persons
and all of them are in harmony with each other, all of them will be
chiefs of the virtuous city. In the opinion of Al-Farabi, in the
virtuous city ethics is more imporftant than lawe and regulaticns.

MLMMM—D‘LMW i zati

Under this conception, some Muslim thinkers try to achieve Islamic
unity through the establishment of an international organizatioms,

" -

although some of them were not fully aware of the very concept of an"‘

international arganization. Three projects were suggested.

The first project was suggested by Abd Ar-Rahman Al-Kawakby. <'z¢?
In his his book *"Um Al-Qura® (Macca), Al-Kawakby imagined an Islamic
Assembly held 1in Macca, and attended by representatives of Islamic
countries. <'*7> The Assembly convened for the purpose of looking for a
remedy to the weakness of all Islamic peaples. The Organization
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suggested by Al-Kawakby comprises three organs, the General Assembly,
the Active Organ, and the Comsultative Organ. The main objective of the
establishment of this Assembly (the Organization) is to constitute an
Islamic Union. The official seat of the Assembly is Macca, with several
branches in several suitable places. The Assembly must not be subjected
to the authority of any government and must not be tied to a specific
Islamic law school. The emblem of this Organization is "we do not
worship other than ALLAH".

The second project was suggested by Abd Ar-Razaq As-Sanhoury, <123
His suggestion 1is to establish a "League Of Oriental Nations", an

international religious organization comprising the following organs :

1. The Khalifa, who will be selected by a General Assembly, in
accordance with a suggestion of a Supreme Council.

2. The General Assembly Qf Al-Khilafa, in which every Islamic state

and every Islamic group will be represented by a delegation,
the number aof the members of each delegation will be specified
according to the importance of each state or group. There is an
annual meeting of the Assembly, at the time of Haj, wunder the
chairmanship of the Khalifa or his deputy.

3. The Supreme Council, 1in which every 1islamic Biate and overy
Islamic group will be represented by one delegate or maore. In

all cases, the number of delegates at the Council must be less
than that at the Assembly. The Council convenes several times
at the seat of Al-Khilafa under the chairmanship of the Khalifa.

Five committees emanate from the Council :

A, Committee Of The Administration Of Doctrines And Internal
Regulations;

B. Financial Committee;
C. Committee Of Haj;
D. Committee Of Education And Religious propaganda;

E. Committee Of Foreign Relatioms.

This system of Al-Khilafa must be endowed with international and -
legal means, the Khalifa shall safeguard the religious interests of the
Muslims who are citizens of foreign states. ’

The main evolution in this suggestion, as noted by some writers,
is that +the concept of Al-Khilafa is +turned into a concept of
international law. Such matter means the acceptance of the the
existence of several 1independent Islamic states of different
citizenships, subject to different soverignties; but all of them observe
the Islamic solidarity as an essential rule of international law.
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The third project was suggested by Mubammad Diya—u-eddin Ar-
Rayyes. < '*®* He accepts the opinion of so