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SUMMARY

Under the traditional law of the sea, the sea was divided into the territorial sea and
the high seas, and in each case different rules apply. In the former, the coastal state has full
sovereignty subject to the right of innocent passage, while on the high seas all states enjoy
the various uses of the sea subject, of course, to the reasonable use doctrine and to other
limitations imposed by international law. This traditional dualism has recently come to an
end as a result of the creation of the EEZ, whose specific regime is embodied, particularly
in Part 'V of the LOS Convention | '

The creation of the EEZ has occured through a combination of treaty formulation
and state practice. Numerous states from both developing and developed worlds, including
the United States, Canada, the members of the EEC established their own 200 miles
jurisdictional zone in the second half of the 1970s, simultaneous to the consensus |
reached in this respect during UNCLOS III‘ne.gotiétions. After the Convention was
signed,:lthe United States and the USSR restructured their 200 miles EFZs into the EEZ in
1983 and 1984 respectively. On a worldwide basis states are currently implementing aspects
of the new law relating to the 200 miles EEZ, particularly those rules appertaining to
fisheries, which emerged from UNCLOS III negotiations and are embodied in the LOS
Convention, though it is a selective process of implementation. The new propositions are
essentially being put into effect as customary law on the basis that they have received
general recognition.

Although the development of the EEZ has attracted the attention of international
law publicists from both developing and developed states, the largest part of the ensuing
literature in this field focuses on the evolutionary stages of the concept and its legal
content as formulated at UNCLOS III. Some more recent few writtings have dealt also
with the issue of implementation of the LOS Convention's EEZ provisions, but the results
attained in this field do not coincide. Thus, though there is a general agreement that the
most important evolution regarding the implementation of the principles of the LOS
Convention is that a 200 mile EEZ is already an accepted rule of public international law,
opinions diverge in terms of exactly what this acceptance entails, what are the basic
component of this new rule, and what specific rights and duties it encompasses.

This thesis attempts to study, in a comprehensive manner, the EEZ rule in both

the LOS Convention and in state practice. Its central aim is to try to establish with
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exactitude the scope of the rule that has been taken into international custom.

In this respect, after giving in chapter one a short expos€ on the prevailing rules of
the law of the sea that had governed all maritime spaces before UNCLOS III, serving as
a background against which a better apprehension of the LOS Convention's EEZ
provisions can be attained,an analysis of the rights of both coastal states and third states in
the EEZ and their corresponding duties is provided in chapters two and three respectively.
It has been asserted that, although a coastal state by claiming an EEZ would only enjoy
specific functional rights, viz., the fields of activities they are connected with are
explicitly defined, the vagueness often found in the wording of the Convention
makes the situation not clear in all respect. While such a phenomenon may widen the

functional limitations placed upon the general right of freedom of the high seas, it does
not seem, however, to have any bearing on the high seas quality of the principal freedom
of overflight, of laying cables and pipelines, and the freedom of navigation. '

Chapter four is a thorough examination and analysis of state practice as evidenced
in EFZ and EEZ claims against the yardstick of LOS Convention. This is followed by a
last chapter determining the scope of the rule that has been' picked up in the new custom
relating to the EEZ. In this connection, it is asserted that state practice gives strong
evidence that a general right to claim a jurisdictional maritime zone as defined in
Articles 55 and 57 of the LOS Convention, viz., extending seaward up to 200
miles from the baselines, is firmly established in international customary law. Moreover,
state practice proves also that within the asserted zone the claimant state can invoke
and claim all the general functional rights and jurisdictions described in Article 56.
(1) (a) and (b) of the LOS Convention. But, if it chooses to assert only one of those
basic rights, its action remains within the confines of internationa law, but other states
retain the possibilities they have had, before the new customary rule came into being,
because under both the LOS Convention and state practice the EEZ does not exist
ipso facto as does the continental shelf, but has to be claimed.

Furthermore, state practice suggets also that the basic rights of third states of
freedom of overflight, of laying cables and pipelines and of navigation included in Article
58 (1) of the LOS Convention have been received into the new international custom
relating to the 200 miles EEZ, thus affirming the functional and sui generis nature of the
zone agreed upon at UNCLOS III. Consequently, the fear of the eventual territorialization
of the EEZ by means of state practice, which has been expressed in the aftermath of
UNCLOS I1I, has proven unwarranted.




In addition, state practice indicates further that the conservation goals embodied in

Article 61, and utilization principles included in Article 62, as well as the enforcement

provisions enshrined in Article 73 have been also picked up into the new customary rule.
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INTRODUCTION

Whatever role the UN has played since its establishment in 1945 in the
maintenance of international peace and security, and in other fields of international
relations, its role in the codification and progressive development of international law,
particularly the law of the sea, is of particular significance. Certainly, the most important
work done under the auspices of the UN in the latter field is the convening of
UNCLOS 1! which has resulted in a new law set out in the LOS Convention>. The most
important aspect.of this new law is that of the 200 miles EEZ’.

From a historical perspective, the 200 miles EEZ has antecedents in the unilateral
exclusive claims to offshore areas put forward by Latin American States not blessed with
broad continental shelves in the 1940s, embracing not only the seabed but also-the
resources of the ‘wat‘er.colu_mnr-as we114. But its. more direct a_nd‘ immediate origins are Vgo be
found in the various regional déclaraiions, and in certain other instruments adopted in the
very early seventies by Latin American and African Siatess; The basic structure and legal
content of the concept was further developed at UNCLOS III and set forth in Articles.
45-61 of the ISNT® issued at the end of the Second Substantivé Session of UNCLOS III
which was held at Geneva from March 26 to May 10, 1975". These provisions were
largely discussed and refined at the 1976 New York Sessions® and embodied in the
RSNT. The principles relating to the EEZ, which were expressed in the RSNT, were in
the main reproduced in the ICNTIO, the 1981 Draft Convcntion11 and the LOS
Convention itself'2.

In general terms, the EEZ concept as developed at UNCLOS 1II, entitles every
coastal state to establish a maritime zone beyond and adjacent to the territorial sea
extending seaward to 200 miles from the baselines (i.e. 188 miles in width), and exercises

therein sovereign rights regarding all the natural resources (e.g. fish, oil, gas, lobsters,
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crabs etc.,) and other activities for the economic exploration and exploitation of the zone.
The coastal state would also have, in the zone, jurisdictional rights relating to artificial
islands, installations and structures; marine scientific research, and the preservation of the
marine environment. On the other hand, third states would enjoy therein the classical
rights of all states in the high seas of overflight, of laying cables and pipelines and, most
importantly, the right of navigation and other activities related thereto .

The most important characteristic of the 200 miles EEZ concept is, possibly, that
it was developed in state practice before UNCLOS III concluded its work in 1982.
Whereas at the start of the Conference there was only a small number of states with
fisheries jurisdictional claims extending beyond 12 miles limit, by 1978 there were more
‘Athan 90, including over forty states establishir}g an EEZ!*. State legislative and treaty
practice evolved on the basis of UNCLOS I negotiations, the rules agxecd upon in the
consecutive versions of the friegOtiatingr te);ts, and thé%e.after thé Draft C.onv-,ention. In this
context one prominent laf{av.yer has correctly said that, "the provisions of the Negotiating
Texts and of the Draft Convention elaborated by the Third U.N. Conference on the Law of
the Sea and the consensus which emerged at the Conference, have had... a constitutive or
generating legal effect, serving as the focal point for and the authoritative guide to a
consistent and uniform practice of states..." 1.

The process of implementing the EEZ provisions elaborated at UNCLOS III has
continued after the LOS Convention was signed in 1982. On a worldwide basis, states are
currently implementing aspects of this new Lawl6, though it is a selective process of
implementation.

This thesis attempts to undertake a systematic and comprehensive research into
the concept and the detailed regime of the EEZ under the LOS Convention and in the

ongoing state practice. Others will possibly contend that the result of such an effort would

be an exercise in the obvious since there is wide scholarly argreement that the right of
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coastal states to establish a 200 miles EEZ is part and parcel of today's international legal
order. However, in the author's opinion, such a view remains simplistic and vague. This
is because, while it is true that an evaluation of opinions of international law publicists
evidences a wide reasoning in favor of the emergence of a rule of customary law regarding
the 200 miles EEZ, it is also true that big uncertainties still exist with regard to the legal
content of the EEZ. In this context, Professor Juda has correctly observed that, "though
there is general agreement that the EEZ is already or is fast becoming an accepted doctrine
in international law there are differences in terms of exactly what this acceptance entails
and what specific rights and duties it encompasses"”. In the same line of thinking,
Boczek has ‘said, "while the institution of the EEZ... has been universally recognized the
exact scope of the rights of the coastal and other states in the zone is far from settled"!S.
Thus, the EEZ rule-needs more thorodgh- examination and research in order to-establish ‘the’
exact scope .of the rights a1:1d duties of évery single group of states in the EEZ under
A current int,e‘matipnal’ law of the sea.

The precise aim of this thesis is to try to analyze the LOS Convention's EEZ
provisions, particularly in the light of their evolution at UNCLOS III, and proceed,
thereafter to evaluate the ongoing evolving state practice as evidenced in national
proclamations and/or legislation and decrees, in order to identify which provisions, if there
are any, are taken in state practice, and which provisions in claims have no counterpart in
the LOS Convention. The exact scope of the rule which has been taken into custom will be
determined, thus enabling conclusions to be drawn as to what rights states non-parties to
the LOS Convention are entitled after 16 November 1994, the date of entry into force of
the LOS Convention.

To assure a full coverage of the subject, the thesis is partitioned into five
chapters. The first chapter presents a short review of the prevailing rules of international

law regarding access to the living resources of the sea's water column prior to the
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convening of the First Substantive Negotiating Session of UNCLOS III at Caracas in
1974. Tt is intended to serve as a concise background against which a better apprehension
of the EEZ regime developed at UNCLOS III and embodied in the LOS Convention may
be attained.

The second chapter centers on the examination of the nature and scope of the
coastal state's rights and correlative duties within the EEZ under the LOS Convention. In
the author's opinion, although the EEZ concept and its legal content received general
acceptance relatively soon at UNCLOS III, the vagueness surrounding the wording of the
LOS Convention and its long and complex negotiating history renders the situation not
clear in all respects. Hence, an analysis of the Convention's EEZ provisions concerning
the cdastal staté's rights and jurisdiction in the light of their evolution at UNCLOS I,
app'e:'ar.s to be useful. Due lto the fact that the coastal state's rights in the EEZ have been
listed in the LOS Convention under various juridical terms, this chapter is divided into twb »
pﬁﬁci-pal‘:sections.. The first one appcrtains to the coastal stéte's rights reléting to economic
uses of the EEZ, and the second section deals with the coastal state's rights and
corresponding duties relating to non-economic uses of the EEZ.

The third chapter is concerned with the rights and corresponding duties of third
states users of the EEZ as they were hammered out at UNCLOS III and crystalized in the
relevant provisions of Part V of the LOS Convention. These rights and duties are of two
categories : those related to non-economic uses, and those related to access to the EEZ
living resources. With regard to the first category of rights, both navigational rights and
non-navigational military uses are subjected to a thorough examination in the light of
UNCLOS III negotiations and the relevant provisions of the LOS Convention. The
analysis of 'residual rights', that is rights which the LOS Convention does not attribute to
either coastal or other states, constitutes the next crucial point of the discussion. With

respect to the second category of rights, the controversial issue of whether or not the
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provisions concerning access to the EEZ living resources give priority of access to any
specific group of states forms the central point of the discussion contained in section IL

Chapter four is a thorough examination and research into the process of states
implementation of the EEZ provisions from 1975 to present. Here, the various 200 miles
claims are identified, the prevailing trend in state practice as evidenced in claims to
extended jurisdictional zones is also identified. Furthermore, the provisions in claims that
have no counterpart in the LOS Convention will be determined.

Chapter five is concerned with the ¢valuation of the present situation of the
concept and the detailed regime of the EEZ in international customary law. Here, the
prerequisities for the emergence of a rule of ihtemational custom are briefly reviewed and
applied to the 200 miles EEZ; the precise scope of the customary right to an EEZ will be
-ascertained and compared with the scope of the conventional right, thus enabling
con‘clusiohs: to be drawn as‘to- the provisions which éan be invoked by and agaiﬁs‘t third.
states.

In treating the topic of the thesis, the author has generally employed an histoﬁcal
legal and positivist approach. Legal developments relating to coastal states control over
living resources of the adjacent sea's water column and certain other related activities have
been followed in three principal stages, namely, the pre-UNCLOS III stage, the UNCLOS
III negotiating stage, and the post-UNCLOS III stage, with special emphasis on the last
two stages. In both periods, legal developments are followed in state practice, as well as in
conventional law, especially in the context of UNCLOS III negotiations. The main
purpose is to establish the exact scope of the rights that modern international law has
accorded to coastal states in this field in response to the extensive jurisdictional claims
made in the Post-World War II period.

The positivist side in the author's approach means that states claims as evidence

of state practice is essential. The relevant state practice19 has been, principally, found in
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national legislation, executive decisions and practices, policy statements, press releases,
and treaties. The principal area of difficulty has been the substance of the material, the
broad variety of primary source materials to be examined, and the relative inaccessibility of
much of this material. The disjuncture often encountered between the textual claim of
jurisdiction and the actual activity of the state concerned has been another problem. The
author's attempt as a partial resolution of this problem involves acceptance of the textual
claim of jurisdiction as the primary datum. The position of Judge Read held in the Anglo-
Norwegian Fisheries Case, 1951, has thus not been followed?®. As Professor Charney

has noted, analysis must often proceed on the basis of the textual claim as, "to the extent
that actual practice is unknown by the international community it is difficult to give that
practice a juridical effect if it conflicts with publicized claims"2L.

It must be made clear that the special emphasis on state practice in both chapter
four and five does not mean that subsidiary sources of public international law have been

ignored. Indeed, decisions of judicial tribunals and the teaching of international law

- publicists have been invoked in every convenient occasion.

20




Introduction

Notes and References

1. UNCLOS III lasted from 1973 to 1982 and has been described as the largest
and longest international legal conference ever held. See Official Records, 1974-
1982; also T. B. Koh : "Negotiating a New World Order for the Sea", 24 VJIL
No. 4, 1984, pp. 761-762; D.H. Anderson : "Legal Implications of the Entry into
Fo_rce of the UN Convention on the Law of the Sea", 44 ICLQ-April 1995, p.313;
and Jean-Pierre Lévy : "Les Nations Unies et la Convention de 1982 sur le Droit de la
Mer", 28 RBDI, No.1, 1995, p.13.

2. For the full text, see 21 ILM, 19'82, pp- 1261-1354. It is noteworthy that according to
Art.308 of the LOS Convention, the latter enters into force 12 months after the date of
deposit of thé sixtieth instrument of ratification or accession. In November 16, 1993,
Guyana has ratified it bringing the number of ratifying or accéding states to 60 and .
thus the LOS Convention has become law binding upon the parties in November 16,
1994. See 1. Kawaley : "The Implications of the Exclusive Economic Zone and EEZ
Management for Bermuda, a Small Midocean Island Commonwealth Territory",

26 ODIL No. 3 July-September, 1995, pp. 227-228. For an update list of signatures,
ratifications, accessions and succession, see the list contained in Appendix A of this
thesis.

3. Ibid., Part V; see also, T. Treves : "Codification du Droit International et Pratique des

Etats dans le Droit de la Mer", 223 RCADI, 1990/4, p. 84, also Kawaley, ibid., p. 227.

4. E. g. The Chilean claim made by means of Presidential Declaration Concerning the
Continental Shelf, June 23, 1947. In ST/LEG/SER. B/1, 1951, p. 6; the Peruvian
claim made by Decree No. 781 of 1 August 1947, in ibid., p. 16; and Ecuadorian

claim made by Legislative Decree of February 1951, in ST/LEG/SER.B/8, 1959,

21




p- 9. For more details, see particularly W.C. Extavour : The Exclusive Economic
Zone : A Study of the Evolution and Progressive Development of International Law of
the Sea. Institut Universitaire de Haute Etudes Internationales, Geneve, 1979, p. 73;
R. R. Churchill and A. V. Lowe: The Law of the Sea, 3rd ed., Manchester University
Press, 1988, pp. 133-134; D. J. Attard : The Exclusive Economic Zone in
International Law. Clarenden Press, Oxford, 1987, p.2; René-Jean Dupuy and
Daniel Vignes, (eds.), A Handbook of the New Law of the Sea, vol. 1. Martinus
Nijhoff Publishers, Dordrecht / Boston / Canada, 1991, pp. 38 - 39; C. Hudson :
"Fishery and Economic Zones as Customary Law", 17 SDLR No. 3, 1980,
pp- 464-466; C. O. Okidi : "The Role of the OAU Member States in the Evolution-of
the Concept of the Exclusive Economic Zone in the Law of the Sea", 7 DLJ, 1982,
p. 70; B. H. Robértéon : "Navigatibﬁ in the Exclusive Economic Zone", 24 VIJIL
No. 4, 1984, p. 866.

5. See the Declaration of Montevideo on the Law of the Sea, May 1970, in 9 ILM, 1970,
p- 1081; the Declaration of the Latin American States on the Law of the Sea (Lima
Declaration), August 1970, in 10 ILM, 1971, p. 207; Declaration of Santo Domingo,
Specialized Conference of the Caribbean Countries on the Problems of the Law of
the Sea, June 9, 1972, in 11 ILM, 1972, p. 22; Conclusions in the General Report
of the African States Regional Seminar on the Law of the Sea, held at Yaoundé from
20-30 June 1972, in 12 ILM, 1973, p. 210; and the African States Declaration on the
Issues of the Law of the Sea, May 1973, in ibid., p. 1200.

6. ISNT, UN Doc. A/Conf. 62/WP. 8/pt. 11, in IV Official Records, 1975, p. 152. It is
noteworthy to recall that the ISNT was informal in character and provided only a basis
for negotiations, without affecting the right of any delegation to suggest revisions in
the search for a consensus. See V Official Records, 1975, p. 125.

7. See J. R. Stevensen and B. H. Oxman : "The Third United Nations Conference on the

22




Law of the Sea : The 1975 Geneva Session", 69 AJIL, 1975, p. 763.

8. The Third Substantive Session of UNCLOS III was held in New York from March 15
to May 7, 1976, while the Fourth Session was held from August 2 to September 10,
1976. See B. H. Oxman : "The Third United Nations Conference on the Law of the
Sea : The 1976 New York Sessions", 71 AJIL, 1977, p. 248.

9. RSNT Part. II, UN Doc. A/Conf. 62/WP. 8/Rev. 1/Pt. I1, in V Official Records, 1976,
p. 151.

10. ICNT, UN Doc. A/Conf. 62/WP. 10 July 1977. in 16 ILM, 1977, P. 110. For later
revisions, see UN Doc. A/Conf. 62/WP. 10/Rev. 1, April 28, 1979; UN Doc.
A/Conf. 62/WP. 10/Rev. 2, 11 April, 1980; and UN Doc. A/Conf.\ 62/WP.
10/Rev. 3 September 1980.

11. Draft Convention on the Law of the Sea, UN Doc. A/Conf. 62/L. 78, August 28,
1981, 1n XV Official Records, 1981, p. 172.

12. Op. cit., supra note 2, Arts. 55-75

13. This is a preliminary definition based on Articles. 56 and 58 of the LOS Convention.
For a more detailed description of the rights and competences of each group of states,
see C. Parry, J. P. Grant, A. Parry, A. D. Watts, (eds.), Encyclopaedic Dictionary of
International Law. Oceana Publications Inc, New York/ London/ Rome, 1986,
p-122.

14. See R. B. Kruger and M. H. Nordquist : "The Evolution of the 200 Mile Exclusive
Economic Zone : State Practice in the Pacific Bassin", 19 VJIL No. 2, 1979,
pp- 324-325

15. Case Concerning the Continental Shelf (Tunisia v. Libyan Arab Jamahyria), Judge
Jimeneze D'Arechaga, Sep. Op. ICJ Reports, 1982, P. 115 Para. 54; see also,
F. H. Paolillo : "The Exclusive Economic Zone in Latin American Practice and

Legislation”, 26 ODIL No. 2, 1995, p. 106.

23




16. See Law of the Sea Bulletin, No. 23, 1993, p. 15; see also, UN Division for Ocean
Affairs and the Law of the Sea, The Law of the Sea : Practice of States at the Time of
Entry into Force of the United Nations Convention on the Law of the Sea, 1994,
pp.- 9 - 18,35 -40,70 - 75,91 - 100, 128 - 136 and 176 - 191.

17. L. Juda : "The Exclusive Economic Zone : Compatibility of National Claims and the
UN Convention on the Law of the Sea", 16 ODIL, 1986, p. 2

18. Boleslaw A. Boczek : "Peacetime Military Activities in the Exclusive Economic Zone
of Third Countries", 19 ODIL, 1988, p. 446. For similar views, see D. P.
'O'Connell : The International Law of the Sea, vol. 1, (ed.), I. A. Shearer, Clarenden
Press, Oxford, 1982, p. 231; N. Q. Dinh, P. Daillier and A. Pellet : Droit
International Public, 3rd ed., Librairie Generale de Droit et de Jurisprudence, Paris, -
1987, p. 990; Churchill and Lowe, op. cit., supra note 4, p. 233;
I. Brownlie : Principles of Public International Law, 4th"ed., Clarenden Press,
Oxford, 1990, p. 210; D.J. Harrig : Cases and Materials 6n International Law,
4'h ed., Sweet and Maxwell, London, 1991, p. 424; E. D. Brown : The International
Law of the Sea, vol. 1 : Introduction Manual. Dartmouth Publishing Company
Limited, Aldc.rshot/ Brookfield USA/ Singapore/ Sydney, 1994, p. 224; T. W.
Burke : "National Legislation on Ocean Authority Zones and Contemporary Law of
the Sea", 9 ODIL, 1981, p. 289; M. Fitzmaurice, Lachs : "The Legal Regime of the
Baltic Sea Fisheries", 29 NILR No. 2, 1982, p. 231; G.A.B. Peirce: "Selective
Adoption of the New Law of the Sea : The United States Proclaims its Exclusive
Economic Zone", 23 VJIL,1983, p. 239; J. I. Charney : "The Exclusive Economic
Zone and Public International Law", 15 ODIL, 1985, p. 239; also for the same
author, "The United States and the Revision of the 1982 Convention on the Law of
the Sea", 23 ODIL, 1992, pp. 297 - 298; R. Bernhardt : "Custom and Treaty in the
Law of the Sea", RCADI, 1987/ 2, p. 322; R. W. Smith : "Global Maritime Claims",

24




20 ODIL, 1989, pp. 95-96; and Paolillo, op. cit., supra note 15, pp. 105 - 106.

19. It is important to recall that the ILC defined state practice in non-exhaustive terms as
comprising treaties, decisions of international and national courts, national
legislations, diplomatic correspondences, opinions of national legal advisers, and the
practice of international organizations. See II YILC, 1950, pp. 368-372; see also
Brownlie, ibid., p. 5.

20. ICJ Reports, 1951, p. 116. According to the Judge, state practice "can not be
established by citing cases where Coastal States have made extensive claims but have
not maintained their claims by the actual assertion of sovereignty over tresspassing
foreign ships such claims may be important a§ starting points whicﬁ, if not challenged
may ripen into historic title in the course of time. The only convincing evidence of
state practice is\‘to be found in seizures, where the coastal state asserts its sovereignty
over the waters in question By asserting a foreign ship and by maintaining its position
in the course of diplomatic negotiation aﬁd international afbitration". Ibid., p. 191.

21. Op. cit., supra note 18, p. 240.

25




CHAPTER ONE
ACCESS TO LIVING RESOURCES OF THE SEA'S WATER
COLUMN PRIOR TO THE FIRST SUBSTANTIVE
SESSION OF UNCLOS III, June 20, 1974.

Introduction

For a better apprehension of the manner in which access to fisheries beyond the
territorial sea was governed in international law of the sea before the opening of the First
Substantive Session of UNCLOS I11, the author would first consider the high seas regime
as it applies to the living resources of the sea's water column, then, proceeding to give a
brief _accc)u_ﬁt of the evolution of extended national jurisdiction over fisheries, especially
from the Truman Proclamatiens of >19'45 via the failures to agree on fishery limits at the"
Geneva Conferences of 1958 and 1960 to the First Substantive Session 0f UNCLOS Min
Caracas in 1974.

The aim of this first chapter is to serve as a concise back‘ground against which a

full appreciation of the LOS Convention's EEZ provisions may be attained.

Section I : Freedom of Access to Living Resources of the Sea's Water
Column under the General Concept of Freedom of the Seas

It is well know that the doctrine of the "freedom of the sea" was formulated by a
Dutch jurist, Hugo Grotius, in his famous work, Mare Liberum, published in 1609 1
Mare Liberum was written by Grotius in an attempt to justify and defend the interests of
his client, the Dutch East India Company, and to provide theoretical grounds for his
country's right to navigate freely in the Indian Ocean and other oceans and seas over
which Spain and Portugal asserted monopoly use as well as political dominion’. Yet

fisheries were very much on Grotius mind and he argued for freedoms of navigation and
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fishing on the ground that the oceans were very vast and unappropriable and their fishery
resources where inexhaustible. In this context, he said :
"The sea is common to all, because it is so limitless that it cannot become a
possession of any one, and because it is adapted for the use of all, whether we

consider it from the point of view of navigation or fishing"3.

Despite the effect Grotius theory had on the early development of law the sea, his

theory did not go unchallenged4. His assertion that there should be open and free fishing
in the seas stood directly against the interests of several maritime states, especially
Englands. England and some other European countries were not prepared to accept the
freedoms of the seas. The Dutch in those days were excellent adversaries for whom the
ever increas.in.g' herring fishery along thé British coast was a principal source of riches and
' poWer. In orderito proteét the fishéries found in the seas surrounding the British Isles,
England asserted sovereignty over the unde’ﬁnéd English seas, and in 1609 King James
decided to severely limit and tax all alien fishing activities undertaken aldng the British and
Irish coasts6.\ William Welwood, a Scottish lawyer responded to Grotius's theory,
defending appropriation of fish resources by coastal nations. He maintained that a coastal
nation had the duty to protect and conserve fisheries in the waters off its coasts and foreign
fisherman should be precluded from fishing in those waters’. In support of his view,
Welwood relied mainly on the Bible and on an interpretation of Roman law®. With regard
to the latter argument, he contended that Rome's treatment of the sea as being open to the
free use of all applied only to Roman citizens and not to fishermen of other states’. He
then cited with approval a 100 mile limit for coastal state sovereigntylo.

Indeed, the most important reply to the theory of the freedom of the seas
advocated by Grotius was advanced by John Selden, an English lawyer in his major work
entitled Mare Clausum written in 1635 at the request of the English Crown!!. He claimed

that the sea was decreed to be controlled by man'Z. In support of his theory he invoked
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both the Bible and ancient customs. Quoting Genesis, Selden relied upon the following
verse : "And the fear of you and the dread of you shall be upon ....all the fishes of the
sea"!3. He interpreted the words "fear of you and dread of you" as being an expression of
dominion'*. He found further backing for his Biblical argument in God's instruction to
Adam and Eve : "Replenish the Eearth and subdue it, and have dominion over the fish of
the sea, and over the fowl of the Air, and over every living thing that moveth upon the
Earth"'>,

With regard to the custom argument, unlike Grotius who relied on custom to
disprove any appropriation of the seas, Selden invoked the customs of ancient and modern
countries which appropriated portions of the sea'® to justify acquisition of the seal’.

Welwood and Selden, along with several other European scholars, argued and
stood firm-against the freédom of the seas and carried the day. Indeed, for more than 200-
years, Selden's work remained the most authoritative work on mérit,ime léw in England
and the Continent and the theory of the freedom of the seas remained in limb.ovlfs. It was
only after the Napoleonic wars in the very early nineteenth century, after which England
appeared as the supreme maritime power, that the freedom of the seas came to be accepted
in Europelg. The doctrine was backed by the British navy. Europe adopted the doctrine of
freedom of seas, especially of navigation, because it became hecessary to do so in the
wake of the industrial revolution. Moreover, by this time, the Dutch fisheries had, more or
less, been ruined and England had rised as the strongest fishing country in the world?®.

Thus, by the early nineteenth century the freedom of the seas established itself as
a fundamental principle of the law of the sea.

In so far as fisheries of the sea outside a narrow belt of the territorial sea were
concerned, as long as they were believed to be inexhaustible, no action of any form of any
state which tends to restrict the freedom of the seas could be justiﬁedm. Fishing as one of

the freedoms of the seas, meant that no state could legally claim jurisdiction over fishing
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activities taking place beyond the narrow limits of the territorial sea. Courts of many

jurisdictions accepted the free use of the high seas regime as national as well as

international law. The English Admiralty Court accepted this status. The Court correctly

stated :
"All nations being equal, all have an equal right to the unappropriated
parts of the ocean for their navigation, in places where no local
authority exists. Where the subject of all states meet upon a footing of
entire equality and independence, no one state, or any of its subject,
has a right to assume or exercise authority over the subject of
another"?2.

Fisheries resources beyond the territotial sea, were subject only to the law -of

posse:Ss«ion23

, viz., the title in them was vested in him who first reduced them to his-
possession. This was the rule confirmed in the Behring Sea Fur Seals Arbitration in
1893%*. The arbitration arose from attempts to enforce conservation measures on the high
seas. British fishermen had taken cruel and wasteful actions against the fur seals of the
Behring Sea, to which the USA had strongly objected. The Tribunal held that activities
outside the territorial sea were a legitimate exercise of the freedom of the seas and therefore
the USA had no right of property over the fur seals when they were outside the ordinary
three miles territorial sea’>

However, since the last quarter of the nineteenth century advances in fishing
technology and fishing techniques have began to occur?®. Such advances had developed,
in the first half of the twentieth century, at a good pace27. The development of trawler
fishing, increases in the number, size, speed, and storage capacity of trawling vessels, the
use of sonar in fish locations, mechanization of net handling, new types of nets, and new
freezing and processing techniques, as well as substitution of steam vessels for the sailing

smacks, revolutionized the fishing industry28.
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One of the most important effects of these developments was the emergence of
intensive distant water fishing activities>. Fishermen, in particular those of developed
maritime nations, became able to operate efficiently for extended periods of time in areas
far away from their home ports30. Furthermore, fishermen of these states who were well
equipped and manned invaded and exploited the traditional fishing grounds of many
smaller coastal states>'. This evolution had several consequences. It greatly increased the
world catch. It has also led to that many stocks of fish have been seriously depletcd32.

The abovementioned facts have rendered the traditional assumption that the
resources of the sea are inexhaustible not valid®. As a consequence, this traditional
assumption have become, in the 20" century, especially since 1945, Qnable to justify fully
unregulated freedom ;)f fishing on the hi-gh seas. Thﬁs, the need that this-concept shoulgl_
be adapted to the state of affairs creéted by the emergence of these new techniques and
technology in the use and exploitation: of the sea's resources. become'very“clear and
» pressing. How has the law of tile seé responded to this new developments up to 19747

This question will be answered in the following section.

Section II : The Coastal States Exclusive Fishing Rights

Indeed, the international law of the sea has not remained indifferent to the
improvement of fishing techniques and technology that has brought with it not only the
danger of depletion to the fishery resources but also the threat of deterioration of the
fishing industries>®. It has, in fact, limited the freedom of fishing on the high seas by
subjecting this general principle to several limitations. Some of them are territorial in

scope, while some others are non-territorial limitations.

A.The Territorial Sea

The territorial sea is commonly viewed as a belt of the sea adjacent to the coast

of a state, beyond its land territory and its internal waters, over which the sovereignty of
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the coastal state extends>>. The justifying necessity for its establishment has been,
mainly, the protection of the coastal states territory and its peop1e36.

Thus, the first important limitation on the freedom of fishing in the seas is a
direct consequence of the fact that not all waters of the sea are covered by the regime of
the high seas>’. The high seas are commonly defined as all parts of the sea which are not
included in the territorial sea or in the internal maritime waters of a state38. Accordingly,
the freedom of fishing does not extend to the sea areas included in the territorial sea and in
the internal maritime waters of coastal states.

Although the establishment of the territorial sea has been, as mentioned above,
derived from the need to restrict the freedom of navigation for security and defense
purposes, the issue of the coastal stgtcé exclusive jurisdiction over adjacent fisheries-has
‘bcc,n closely connected to the issue of the width of the territorial sea. Coastal states that

had fought against a narrow territorial sea have always maintained that, if a narrow

territorial sea is not supplemented by the recognition of the coastal state's jurisdiction ina ‘

zone beyond the territorial sea for fisheries purposes, no useful purpose could be served
by the establishment of a narrow limit for the territorial sea>’. With regard to fisheries, a
narrow territorial sea belt was viewed by those states as inadequate for the protection of
local fishing activities.

The notion of exclusive fisheries jurisdiction existing separately from the
concept of the territorial sea had been energetically invoked after the First Codification
Conference of 1930%C. Indeed, the failure to reach an agreement at the conference on a
maximum width of the territorial sea left the door wide open, in the post 1930 period, for
the emergence of series of claims to adjacent resources of the high seas, either by
extending the territorial sea itself or by extending the exclusive fishing rights or by means

of other new concepts.
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B.The Post - 1930 Period Claims to the Resources of the High Seas

The expansion of national jurisdictional claims over large parts of the high seas
started early in Latin America. These claims had emerged before the Second World War,
but they were more concerned with defense purposes41. Since the Second World War,
claims to special rights of control by coastal states with regard to fishing in waters
adjacent to the territorial sea have appeared, marking the start of the emergence of a major
limitation on the traditional concept of freedom of fishing on the high seas. The post -
World War II period has been, in fact, characterized by a rapidly increasing trend towards
extending coastal state jurisdiction over the waters adjacent to the territorial sea for the
purpose: of gaining full economic control for the exploitation of all resources, including
ithe living resources, of such waters42. Two, main motive forces had lain behind those
claims. ‘They were, in the first place, a concern to ‘achieve‘ the most effective regime for
the conservatibn of the living resources of the sea; and in the éec‘orid place, a concém to
achieve maximum cohtroi over the primary economic resources by coastal states®.

The wave of such unilateral extensions had its begining in the 1945 Truman
Proclamations on the seabed and coastal fisheries™*. A detailed consideration of the
proclamations is beyond the scope of this thesis, as they have been extensively treated in
legal literature®. Suffice it to recall here that on September 28 1945, in order to protect
the Alaskan salmon fisheries from exploitation by Japanese ﬁsherman46, the United
States decided by means of the Truman Proclamation Concerning the Policy of the United
States with Respect to Coastal Fisheries in Certain Areas of the High Seas that
conservation zones contiguous to its coasts were to be established. Areas traditionally
fished by nationals of the United States or expected to be fished only by nationals of the

United States were to be subject to the control of the latter, while areas jointly exploited

by nationals of different nations should be regulated by agreements between pertinent
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states. These zones have, however, never been brought into existence47.

In a twin proclamation on the same day, the United States asserted jurisdiction
and control over the natural resources of the subsoil and the sea bed of the continental
shelf contiguous to its coasts*S primarily to assure a stable investment climate for
American oil companies49. The Proclamation stressed that the status of the waters above
the shelf would not be affected. They would remain open for the exercise of freedom of
navigation by all states. Furthermore, while no outer boundary was specified, an

50 as a maximum outer

accompaning White House Press Release indicated 100 - fathoms
fimit>,

Thus, it is very evident that what was asserted by means of the latter
Proclamation was not sovereignty over the area itself, but only over the natural resources
_of the continental shelf>. |

Since no state at that time considered its interests violated by the Proclamation,
no protests were raised against this claim. In fact, instead of protesting, numerous otvhcr
states rapidly started making the same type of claim53; ihus was born the concept of
coastal state jurisdiction over the continental shelf.

Several other coastal states, however, particularly from the Latin American
Continent, asserted wider jurisdictions involving not only the continental shelf but also
the waters above it>*. Thus, one month after the Truman Proclamation on the Continental
Shelf, Mexico declared that the continental shelf adjacent to its coasts was to be
considered as incorporated in its national ten‘itoryss, and Panama made a similar claim in
March 1946°C. These first two Latin American proclamations, unlike the Truman
Proclamation, extended the coastal state's sovereignty to include not only the resources of
the continental shelf, but the whole shelf as such. Président Peron of Argentina
proclaimed in October 1946 that not only the continental shelf adjacent to Argentine

territory, but also the so-called "epicontinental sea" covering the shelf, was under
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Argentine sovereignty.

On June 23, 1947, Chile, having virtually no continental shelf along its coasts,
not only declared its sovereignty over the continental shelf and its resources, but also
confirmed and proclaimed, "its national sovereignty over the seas adjacent to its coasts
whatever may be their depths, and within those limits necessary in order to reserve,
protect, preserve and exploit the natural resources... found on, within and bellow the said
seas"S. The area of the seas concerned was fixed at 200 miles. In addition, the
Declaration, specifically provided that the free navigation for third states would not be
affected™”. Chile based its claim partly on the international precedent of October 1939,
Declaration of Pana-maéo, and on the principle of unilateralism of the Truman
Proclamations®!. The faét that the objectives of establishing the zone were the protection
and preservation as well as the exploitation of the zone's resoufces would seem to
éuggest that the Chilean Declaration aimed at the establishment of a maritime zone of
limited functional sovereignty rather than a full territorial sea. |

Peru, interested in developing its fishmeal industry based on its anchovy
resources, established in 1947 Peruvian sovereignty and jurisdiction over the adjacent sea
to a distance of 200 miles. But it expressely accorded freedom of navigation to vessels of
all nations within the zone%. The Peruvian continental shelf is even narrower than that of
Chile®®. This fact seems to be the main reason for Peru's rejection of the depth criterion
in favour of a distance of 200 mile criterion.

The fact that the Peruvian Supreme Decree No. 781 contained a provision
preserving the freedom of navigation, which is incompatible with the traditional concept
of the territorial sea as expressed in the 1958 Convention, combined with the preambular
considerations in the decree, appear to suggest that the claim was one of a maritime zone
of limited functional sovereignty rather than a claim to a full territorial sea.

The lﬁgislation64 enacted by Costa Rica in 1949 made the continental shelf
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subject to the national sovereignty "at whatever depth it is found". But as regards
fisheries jurisdiction in the superjacent waters, only the inadequately defined "rights and
interests of Costa Rica" were proclaimed thereover, according to which "maritime fishing
and hunting carried on in said areas shall be under the surveillance of the government of

Coasta Rica"65

. Consequently, that state extended its protection over a zone of 200 miles
in which the rights of free navigation on the high seas were, however, to subsist.

Ecuador has a continental shelf, but a rather narrow one, and has rich fishing
waters off its coasts as well. It asserted ina dgclaration in 1950 that the continental shelf
up to the 200 - meter isobath pertained to Ecuador, and that Ecuador likewise had the
right to exert necesséry control over that part of the shelf as well as over corresponding
fishing ?reas66_..

| The Constitution of El Salvador of 17 September 1950,67, Which ‘became
- effective in the same year, described the territory of the Republic to include "the adjacent
seas to a distance of 200 miles from the low water line and the corresponding airspace,
subsoil and continental shelf"®%. Freedom of navigation was maintained but not freedom
of overflight.

This Constitution made the 200 miles area, including the subsoil, the sea, and
the airspace above it part of the territory of El Salvador. Such a description is a feature of
the territorial sea. Moreover, though freedom of navigation was maintained, reference to
it was made not to cover freedom of overflight. Exclusion of overflight within the zone is
also one of the essential elements of the regime of the territorial sea. Therefore, this claim
appears to be a claim to a territorial sea in a strict sense.

On March 7, 1950, Honduras passed Legislative Decree No. 102, which
regarded the continental shelf and "the waters which cover it, in both the Atlantic and

Pacific Oceans, at whatever depth it may be found and whatever its extent may be" to

form a part of the national territory69. It claimed "full", and "inalienable", and
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"imprescriptible" dominion over all the resources which were found in the area’".

Moreover, Congressional Decree No. 104 of 7 March 1950, had amended
Article 621 of the Civil Code of Honduras to read as follows :

"...The sovereignty of the state shall extend to submarine platform, as
continental and insular shelf and the overlaying waters, at whatever may be its
extent, without prejudice to the right of free navigation in accordance with
international law"’ 1.

The words used in describing the authority of this state with respect to the
asserted maritime area are "part of national territory", "dominion”, "sovereignty". As we
have already explained, in intemafional law, this terminology is, usually, employed to
describe the aﬁthority of a state over its own territory as well as the territorial sea and not
the high seas. Therefore, it would seem that this was a claim to- a territorial sea. This
interpretation is supported by the fact that thé Congressionnal Deree No. 21 of 19
December 1957 had provided that the sea and the airspace above the shelf belong to the
State of Honduras and are subject to its jurisdiction and control 2. |

At a tripartite Conference held, in August 1952 at Santiago, the capital of Chile,
Peru and Ecuador established a policy of a "200 miles maritime zone", by means of the
well known sub-regional Declaration of Santiago73, the first multilateral agreement on the
200 miles zone policy. Asserting that their goverments were "bound to ensure for their
peoples access to necessary food supplies and to furnish them with the means of
developing their economy"”, they proclaimed that :

"As a principle of their international maritime policy... each of them
possesses sole sovereignty and jurisdiction over the area of the sea
adjacent to the coast of its ownA country and extending not less than
200 nautical miles from the said coast" .

Two aspects of the declaration, in particular, must be stressed. The first is its
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underlying economic and social rationale, expressed in terms of economic development
and the conservation and protection of natural resources ~. The second aspect, which is
the most important from a legal point of view, is that the declaration is concerned with a
maritime zone for specific objectives rather than the territorial sea stricto sensu 76, This is
because, while it is true that the declaration has used the terms "sovereignly" and
"jurisdiction", it is also true that it has refrained from attaching the label "territorial sea" to
the asserted area. Furthermore, while the declaration has spoken of sovereignty, it
impliedly recognized the freedom of navigation77.

The declaration rapidly filtered through the Inter-American system, drawing
support from regional orgvans and conferences, such as the Inter-American Congress of
International Law and the Tenth Inter-Américan Conferen_ce78.

The above analysis shows. that early Latin American states claims to the
resources of the sea beyond the territorial sea were not uniform in form and content. In
this context, Garcia Amador has correctly said: ;'it would be inappropriate to refer to a
unified Létin American position on the law of the sea regarding the exploitation and
conservation of the natural resources of the sea" .

As long as these Latin American claims were confined to the continental shelf
they have never been the subject of any objection from other states. However, those
claims which were aimed at extending the coastal state exclusive rights not only to the
resources of the shelf but also to the living resources of the waters above the shelf, were
rapidly and repeatedly challenged and met by consistent protests from several maritime
states, on the ground that they breached the principle of the freedom of the seas, in
general, and the freedom of fishing , in particular 80

In the North Sea Continental Shelf Cases 1969, the ICJ insisted that, to become

a rule of general customary law, “state practice, including that of states whose interests

are specially affected, should have been both extensive and virtually uniform®!,
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Furthermore, in several other occasions, the Court made it clear that a state objection to a
rule in the process of formation can prevent it from becoming binding upon i%2. 1t
follows that Latin American states claims were not valid®? and, consequently, they

violated the prevailing rules of the law of the sea around the 1950s.

C. The Question of Exclusive Fishing Rights at UNCLOS 1
(1958) and UNCLOS II (1960)*

Attempting to bring some order into the confusing situation which prevailed in

~ the 1940s and 1950s, the United Nations convened in 1958 the First Conference on the
Law of the Sea at Geneva to deyelop and codify the law of the sea in a systematic

“manner. As a basis for discussion, the Conference had draft c_onventiofls produced by the
ILC and statements by Governments on various law of the sea issules. Fouf
‘(Conve:_ntions85 were concluded which,.on t_hc; whole, reassertéd the traditiohél freedoms
of the sea, including freedom of fishing.

UNCLOS I dealt with the question of fisheries in two ways : first, in connection
with the high seas regime, and secondly, in connection with the issue of the breadth of
the territorial sea.

In so far as the first way is concerned, the debates centered on the issue of
which state may exercise conservation control over fishing in waters remaining part of the
high seas. The results of discussions were enshrined in the Convention on Fishing and
Conservation of the Living Resources of the Higﬁ Seas®®. This Convention was adopted
to ensure sufficient protection of the living resources of the high seas against abusive
exploitation as well as to put an end to coastal states assertions to exclusive fishing rights

or privileges in adjacent high seas areas . It was thought that, since the Convention

assures coastal states of necessary conservation measures, they would possibly abandon
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their extensive claims, or at least such concessions would lead to their containment88.

The Convention did not attempt to delineate specific conservation measures to be
implemented by coastal states, such as permissible types of fishing gear, types of fishing
nets, closed fishing seasons and minimum size of fish that may be fished. What the
Convention did, in fact, was to specify which state may enact or apply such conservation
measures and to indicate the circumstances and conditions under which such measures
may be applied to foreign fishing vessels in areas of the high seas. Article 6 has
confirmed the principle of the freedom of ﬁshing on the high seas. However, conceding
the need fqr the conservation of the living rcsdufces of the high seas, the Convention
placed upon all states the dutyhto adopt or cooperate with other states in adopting
conservation measures for their respective nationals as may be necessary89. It deﬁned
"¢onser§/’ation" td mean "the aggregate of the measures rendering possible the optimum
| sustainable yield from -thoée resources so as to secure a maximum supply of food and

other marine products"go‘.

What is perhaps important, and this is from the point of view of coastal states, is

that the exercise of the freedom of fishing by other states has been made subject to the

interests and rights of the coastal states as provided for in the Convention®".

The interests and rights accorded to coastal states beyond the territorial sea are
enshrined in Articles 6 and 7. Article 6 para. 1 recognized explicitly the coastal state's
special interest in the maintenance of the productivity of the living resources in any area of
the high seas adjacent to its territorial sea, and the right to initiate unilateral measures of
conservation. The legal meaning of this special interest has been defined in Article 7.
It states that regulation of fisheries was to be by mutual agreement with other interested
fishing states but, when this could not be secured, any coastal state may adopt unilateral
measures of conservation appropriate to any stock of fish in any area of the high seas

adjacent to its territorial sea. However, such measures would be valid as to other states
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only in the circumstances included in Article 7 (2), namely :

a) Where there is a need for urgent application of conservation measures in the

light of existing knowledge of the fishery;

b) If the measures adopted are based on appropriate scientific findings;

c) If they do not discriminate in form or in fact against foreign fishermen. Still,
if such measures are not accepted by the other states concerned, any one of
them may invoke the compulsory arbitration procedure outlined in Articles
9-12%2,

This Convention did not recognize any preferential or exclusive right for the

coastal state to fisheries in waters beyond its tcrritofial sea, for any conservation measures
were to be applied without discrimination, and with the aim of securing a maximum

supply of food and other marine products. Moreover, it did not disturb the established

rule of the freedom of the high seas under which vessels need observe only the law of

their own flag state. Although a coastal state is empowered to adopt conservation

measures applicable to offshore fisheries in the circumstances indicated above, it is not
entitled to extend its control direcly over nationals of other states, but fishing states would
be obliged to apply the measures adopted unilaterally by a coastal state to their own
nationals. From the point of view of those states that had by that time already declared a
200 mile zone, the unsatisfactory side in this approach to the concept of the special
interest of the coastal state was that the coastal state's special interest was so hedged about
with conditions as to be illusory93.

In so far as the treatment of the question of fisheries in connection with the
breadth of the territorial sea is concerned, the main issue was whether coastal states
should be granted exclusive fishing rights in the high seas adjacent to and beyond the
territorial sea. It was then thought that, if the best means available to the coastal state to

secure recognition of its right to exclusive fishing outside the territorial sea was to expand
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the territorial sea itself, the recognition of this right in a contiguous zone would secure a
narrow territorial sea and would therefore halt the desire to extend the territorial
jurisdiction94. It was in this line of thinking that the USA proposed to establish a 3 mile
territorial sea and a further 6 mile for exclusive fishing, with the proviso that traditional
fishing rights would not be excluded within a 10 years period95. The ten years period
was reduced to 5 years only in a revised version. In the same direction, Canada proposed
the setting of 3 mile territorial sea and the recognition to the coastal state of exclusive
fishing rights in a contiguous zone of a distance up to 12 miles*®. This proposal was later
brought in line with’the American proposal and co-sponsored with Mexico and India’ .

: Whilst this compromisé attracted the greatest support, it failed to obtain the
necessary iwo-thirdsi majority. Other proposals, although less ambitious in scope,
suffered the same fate when put to the vote. One which is worth mentioning is the
Icelandic proposal that sought to grant the coastal étate preferential rights w_here a people
is "overwhelmingly" dependant upon coastal ﬁ»shéries_for their livelihood or economic
dcvelopmeﬁt, and where the "coastal population depends primarily on coastal

ﬁshen'es"98

. Nonetheless, this "dependence on fisheries" did not convince the conferees
as conferring any preferential rights upon coastal states. The final outcome of the
Conference was the rejection of all the proposals regarding the territorial sea limit and the
extent of the coastal state's exclusive fishing rights. On these two issues, the Conference
had to content itself with the convening of UNCLOS IL

Thus, another attempt was made two years later at UNCLOS II held in 1960 for
further consideration of the questions concerning the breadth of the territorial sea and the
fisheries delimitation. Although the United States/Canada sponsored "six plus six"
formula was allowed at this Conference to include an amendment sponsored by some

Latin American States, whereby the coastal state would have preferential fishing rights in

any area of the high seas beyond the exclusive fishing zone when certain conditions are
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metgg, the proposal failed to be adopted by a single vote'%. No agreement was reached
with regard to a convention. However, it was clearly stated that the extent of the territorial

sea was closely linked to fishing, and that one of the main reasons why many coastal
states were claiming territorial sea extensions was their desire to be entitiled to exclusive

fishing or at least to preferential rights over the living resources of the expanded zones.

D. The Geographical Scope of the Coastal States's Exclusive Fishing

Rights in the Post - Geneva Conferences Period.

The failure of UNCLOS I and UNCLOS 1II to achieve agreement on the issue of
the territorial sea breadth and to recognize to the coastal state any special right of exclusive
access to ﬁsheries in adjacent seas beyond the territorial sea had a ‘fundamjentéln influence
on the conduct of coastal states of the post-Geneva Conferences period. It 5left the door
wide open for coastal states to decide for themselves. Thus, the period betwéen 1960 and
1974 witnessed the ‘bigg‘est wave of claimes to exclusive fishery zones not only in one

particular region but, in fact, in various parts of the globe.
Generally speaking, two main trends had emerged during this period. The first

101. These states

one was particularly led by Western European and Scandinavian states
asserted exclusive fishing zones to a distance of 12 miles, seemingly aiming at developing
the law of the sea more or less along the line of the general consensus and near agreement
revealed at UNCLOS I1'%2. That is to restrict the geographical scope of the coastal state's
exclusive fishing rights to a maximum distance that should not exceed twelve mile and, at
the same time, limit the breadth of the territorial sea at a lesser distance.

In order to realize these goals, these states resorted to concerted action on both

bilateral and multilateral levels. On the bilateral level, numerous agreemehts were

concluded between various Western European and Scandinavian States and other states
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containing the twelve mile exclusive fishing zone'%. These bilateral agreements have

accorded mutual recognition to the rights of the respective parties to establish such zones
and were particularly concerned with working out arrangements between the parties for the
continuance of the fishing rights for the parties other than the coastal state in the twelve
miles zones which were established'®*. Most of these agreements made provisions for
phasing out periods after which foreign fishing would cease to exist. In this connection
Straburzynski has correctly said :

"The temporary right of foreign fishermen to continue to fish in the

fishery zone of a given coastal state is almost universally recognized in

- the contemporary international practice"105 .

The purpose of "traditional" or "historic" fishing rights is to protect fishermen of

" non-coastal states as well as those of certain distant waters fishing states against being
excluded from their traditional fishing areas in an abrupt manner. An exclusion of fOfcign
fishermen would be performed gradually, Vi'.e. by way of "phasing out", allowingy them
time to adapt to cease fishing in the coastal state's fishery zone and to move away to new
fishing areas without excessive economic hardshipl%.

As regard the multilateral level, concerted action for the development of the
twelve miles exclusive fishing zone materialized in the conclusion of the European

107 which resulted from the European Fisheries Conference

Fisheries Convention in 1964
held in London from December 1963 to March 1964. The EFC was the first international
Convention to recognize exclusive fisheries zones'®®. From a historial perspective, the
significance of the Convention lies in the fact that it was established by a group of states
that had traditionally stood against all attempts made by other states to expand their
fisheries jurisdiction beyond the territorial sea.

Under the EFC each party could establish a fishery zone. This zone is, according

to the principles provided by the Convention, divided into two sections [two 6 - miles
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belts], under different regimes. Within the first section extending 6 miles from the
baselines, the coastal state was accorded the exclusive right to fish and exclusive
juridiction in fishery matters (Art. 2). The second section formed a belt between 6 and 12
mile limits from the baselines. In this latter section, the right to fish is to be exercised
exclusively by the coastal state together with such other contracting parties the vessels of
which have habitually fished in that belt between 1 January 1953 and 31 December
1962'%%. These states were, however, prohibited to direct their fishing efforts towards
fish stocks different from those they habitually fished.

Several states non—signatories to the EFC recognized the right to set up such
zone. Shortly after the conclusion of EFC, the United Kingdom enacted an Act by means

110. The British claim was, in part,

of which a 12 mile fishery zone was establisﬁed
determined by the interests. of British coastal fishermen being anxious about the growing
compgtirtion‘ of Bclgian,, French, Polish and the’Sov'ict fishing vessels in the waters around
the United Kingddmfs coast! ™!, This fishery zone was recognized by Poland, a state
which at that time did not claim any exclusive fishing rights beyond the 3 - mile territorial
sea'!2. This recognition was pursuant to the agreement of 26 September 1964 that allowed
Polish fishermen the temporary right (up to December 31, 1967) to fish for herring in
certain areas within 6 and 12 miles, and permitted use of the British fishery zone "outside
the territorial sea for purposes ancillary to fishing" but not fishing in the belt between 3
and 6 mile from the baselines of the United Kingdom's territorial sea' 3.

The former Soviet Union recognized the right of the coastal state to establish a 12
miles fishery zone by means of the Exchange of Notes of 30 September 1964 with the
United Kingdom1 14 Furthermore, the German Democtatic Republic, Japan, the US, New
Zealand and the South Korean Republic all recognized this zone as part of the general
principle of the right of a coastal state to extend its sovereign right up to a limit of twelve

11

miles, a principle against which they did not protest 5, and the recognition of which they
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subsequently confirmed by the conclusion of bilateral agreements on fishing in the
exclusive fisheries zones of other states! 6.

In addition, Finland recognized the twelve miles fishery zone by voting for
adoption of the Canadian -American proposal on the exclusive fisheries zones of 6 miles
adjacent to the 6 miles territorial sea at UNCLOS it

The second trend was mainly led by Latin American, African and Asian States.
These states embarked too in the 1960s and the very early 1970s on concerted action at
regional as well as international levels to attract political support for their 200 miles
exclusive fishing or full economic zones.

Thus, haying asserted in 1969 its sovereignty over a 200 mile maritime zone,
including, the 'ai'rspacc and the corresponding seabed and subsoil“s, Uruguay invited in
March 1970 Latin American 200 miles claimva_nt'ts to a meeting with the purpose of
exchanging views and coordinating their positions and defending their maﬁtime policyus.
Thése states eventually met at a conference held in Montevideo in May 1970 and adopted
unémimousl& a joint statement entitled "The Declaration of Montevideo on the Law of the
Sea"1%0,

The Montevideo Conference appears to have resulted from two events which
prompted the 200 miles states to make such a joint statement. These are, first, the attempts
of the Soviet Union and the United States to convene an international conference whose

121

task would be mainly to resolve the issue of the limit of the territorial sea =, and,

secondly, the United Nations Resolution requesting the views of member states as to the
desirability of a new conference on the law of the sea'?2,

In the preamble, mention was made of the ties of a geographic, economic, and
social nature binding the sea, the land, and man who inhabits it, which give the coastal

state a "legitimate priority” to benefit from the natural resources that are found in the

adjacent seas. Relying on these ties, the Declaration recognized the coastal state's rights to
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exercise control over the marine resources adjacent to their coasts and of the seabed and
subsoil thereof "in order to achieve the maximum development of their economy and to

w123

raise the living standards of their peoples” “. The limit of this control was to be "in

accordance with their geographical and geological characteristics and with factors
governing the existence of marine resources and the need for their national utilization"124.

Taking into consideration the fact that only the 200 miles states were invited to
the Montevideo Conference, it seems odd that the spatial limit of the 200 miles was not
established in the operative part of the Declaration, but was mentioned only in the
preamble. Possibly this was a tactical position in order not to deter the other non-200 miles
Latin American States from supporting the declaration.

The Declaration also provided that the right to adopt measures in areas under
maritime sovereignty and jurisdiction §hould be exercised "without prejudice to freedom of -
navigation by ships and ovcfﬂ_ight by aircraft of any fl,ag"lzs. Bgaﬁhg in minﬁd that the
freedom accorded to third states in the -Asscncd maritime zone is the essential feature of the>
regime of the high seas, one could argue that the established zone was créa;ed for speciﬁ;
jurisdictional purposes only. However, a close reading of the statements attached to the
Declaration by several delegates of the participating states would reveal a significant
divergence in the approach to the 200 miles zone%5. For instance, the statements of
Brazil, Ecuador, Panama, Peru and Nicaragua all equated the freedom of navigation with
innocent passage. Such cryptic statements seem to give a restrictive interpretation.

Among the points agreed upon at the Montevideo Conference was the idea of
calling another conference on aspects of the law of the sea, to be held at Lima, the capital

1

of Peru'?”. It was to embrace all the states of the Latin American and Caribbean Regions

with the aim of co-ordinating a common position and adopt a common declaration on
coastal states rights in adjacent seas!28. In all, twenty states attended this Conference held
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from 4 to 8 August 1970 “". In the hope of securing broad recognition, observers were
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invited from Canada, India, Iceland, Egypt, Senegal, the Republic of Korea, Yugoslavia
and the UN'3. The Conference adopted the Declaration of the Latin American States on
the Law of the Sea'>.

The common principles contained in this Declaration were substantially similar to
those enunciated three months earlier in the Montevideo Declaration'>2. However, no
mention was made to the 200 miles limit criterion. The limit of the claimed maritime zone
was left to be decided by each contracting state in accordance with reasonable criteria,
having regard to its geographical, geological, and biological characteristics, and the need
to make rational use of its resources’>>. As was the case with the Montevideo Declaration,
most states signing it made statements to the effect that principle 3, which preserved
expressly the freedom of navigation and overflight, did not apply to them'>*, Such an
-attitude, added to the fact that no less than six states refused to sign the Declaration,

135, seems to confirm the lack of a unified Latin

though each one for its particular reasons
American conception on the legal regime which would govern the various uses of the 200
miles zone, at least up to the issuance of the Lima Declaration.

Two years later, a Specialized Conference of the Caribbean States on Problems
of the Sea was held at Santo Domingo, the capital of the Dominican Republic. It aimed at
discussing problems common to their region and harmonizing their positions on the
fundamental issues of the law of the sea, including the question of the coastal state's
exclusive fishing rights beyond the territorial seal’®. Fifteen states from the sub-region
attended this Conference as full members'-’. All other American States were invited to it
as observers'-°.

The Conference produced the Declaration of Santo Domingo139 which not only
sets out certain principles on the law of the sea agreed upon by the participating states, but

enunciated also the principle of the patrimonial sea. The Subsection in which the

patrimonial sea is defined provides a basis for a new zone sui generis to be called the

47




patrimonial sea. It says :

"1 - The coastal state has sovereign rights over the renewable and non-renewable
natural resources, which are found in the waters, sea-bed and in the subsoil
of an area adjacent the territorial sea called the patrimonial sea"140.

The coastal state would have the right to promote and regulate scientific research
and control pollution in the new zone'*!. And while the breadth of the zone was to be the
subject of international agreements within the framework of the UN Charter, the whole of
the area encompassed by the territorial sea and the patrimorial sea should not exceed a

maximum of 200 miles in breadth!*2

. Delimitation of the zone between two or more states
should be effected in accordance with the peaceful procedures stipulated 'in the
UN Charter'®3. It was also explicitly stated that freedom of navigation and overflight
would be preserved in and over the patrimonial sea!¥. |

It is, therefore, »ciear that the patn'monial sea concept correspends closely to the
zone of maritime sovereignty included in the Montevideo and Lima Declarationsrin giving
the coastal state the right to all resources in the adjacent sea and sea bed, without control
over navigation and overflight beyond the territorial sea. However, certain novelties have
been brought by it. Perhaps the most evident ones were the explicit proposal of 12 mile
territorial sea and the emphasis put on coastal state's jurisdiction for economic purposes,
rather than on the extension of juridiction for all purposes, including, security and
defense. Such an attitude made a clear distinction between the territorial sea and the
proposed functional zone called the patrimonial sea'®. It must be recalled that certain
participating states abstained or did not participate in the signing ceremony. El Salvador
and Panama, which had earlier extended their respective territorial seas to 200 miles146,
were among the abstaining states'*. The reasons of their abstensions were not disclosed.

Possibly their dissent was due to the fact that they viewed the 200 miles zone differently.

In so far as African States are concerned, these states were, before the conclusion
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148. Moreover, the territorial sea limit and the

of the 1958 Geneva Conventions, very few
fishery limits that were enforceable, in most of those independent states, were those
observed by the metropolitan powers.

In the period between UNCLOS I and the start of UNCLOS III, African practice
on fishing limits shows that no regional limit was observed. In this post-Geneva era
fifteen African States asserted a territorial sea of 12 miles without making any other
independent claims to fishing limits149. Amongst these were Algeria, Benin, Ethiopia,
Kenya, Libya, Madagascar, Nigeria, Togo, Somalia, Sudan, and Sierra-Leonewo . For
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instance, the Kenyan Proclamation of June 6, 1969 fixed the breadth of the territorial

sea at 12 miles. The Proclamation remained silent on the question of fisheries as a whole.

Similarly, the Malgash Decree No. 66.007 issued on July 5, 1966'2

fixed the breadth of
the territorial sea at 12 miles. Article 5 of this Decree: st‘atéd that within this limit, "la péche
et reservée aux navires Malgash et sous reserve de reciprocité aux navires des autres Etats.
ayant4 conclu avec la Republic Malgash dés accords particuliers". It follows that the
fisheries limits of these states corresponded with the territorial sea limits.

Some African States had opted for a territorial sea less than twelve miles with a
fishery zone of 12 miles'>>, Typical of this is the claim of Ivory Coast of 1967. This state
fixed the limit of the territorial sea at six miles by means of a Decree issued on August 1,
1967"*. The same Decree established a contiguous zone of six miles making the fishery
limits of the country extend up to twelve miles. Within this additional fishery zone, fishing
was also reserved for nationals of the Ivory Coast, and no provision was made to the
rights of other states whose nationals had habitually fished therein.

Certain other African States fixed their territorial seas at twelve miles with a
contiguous fishing zone extending beyond this limit. Typical of these claims was the
Moroccan claim made by means of the law relating to the territorial sea and fishery limits
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of 19737--. This law stated in Article 1 that, "les eaux territoriales Marocaines s'etendent
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jusqu'a une limite fixée a douze milles marins a partir des lignes de base". Article 4 stated
further that, "une zone de péche exclusive Marocaine est instituée sur une etendue de 70
miles marins a partir des lignes de base définie dans 'article premier”.

At the regional level, the African States had shown at the end of the 1960s,
strong determination to advance the development of the law of the sea more or less along
the lines of the early Latin American functional claims. That is to say, to extend the
geographical scope of the coastal state exclusive fishing rights to a maximum distance of
200 miles'>®. Several factors were behind such move. Amongst them were, first, more
than forty African States emerged as independent members of the international community
after UNCLOS I, and did not participate in the making of the 1958 Geneva Conventions.
They viewed these Conventions which reiterated the principle of the freedom of the seas as
- being shaped in a way to protect the interest of the maritime states!>’. They favoured a
newﬁlaw thét would feﬂect their interests, particularly a law which would accelerate their.
social -and economic developmént, and reduce the inequalities between the developed and:
developing countries!>%. Secondly, the significant advance in fishing technology increased
the capacity of a few technologically advanced states to indulge in massive overfishing on
the high seas and thus threatened the fishery resources near the coasts of other states.
Some big maritime states, especially Japan and the Soviet Union, developed and expanded
their worldwide fishing fleets to include hundreds of "factory ships" which were
"complete mass production that can catch, clean, fillet and can or freeze great quantities of
fish without entering the ports of the adjacent coastal states” 22, Such fleets operated to
the detriment of small native coastal fishing vessel, and the new states of Africa like some
other small coastal states, became alarmed at the actual or possible effect of such large
scale operations of foreign origin in high seas areas off their coasts'>°. To achieve their
objective, African States, like European States, resorted to concerted action. Thus, in 1971

the OAU Council of Ministers adopted two important Resolutions, one on fisheries and
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the other on the permanent sovereignty of the African States over their natural
resources. By means of the former, African States "confirmed the inalienable rights of
the African Countries over the fishery resources of the continental shelf surroumding
Africa"!0!. The African States reaffirmed by virtue of the latter that the exploitation of
natural resources in each country shall be conducted in accordance with its national laws
and regulations162. The two resolutions were, therefore, complementary.

Moreover, a group of African Countries composed of sixteen states held a
serhinar at Yaounde, the capital of Cameroon, from 20 to 30 June 1972 to discuss issues
of the law of thc»:‘s'ea. The Seminar adopted various recommendations'>. On the question
of the natural resources, it recommended that th‘e African states had the right to establish
beyond the territorial sea an econ’bglic zone. The Afr-ica'n‘ States would enjoy in the zone
“exclusive jurisdiction for th_e purpose of control, reguiation and national exploitation ‘o,f
thé resou«rces‘ of the sea and their reservation for the pﬁﬁmy benefit bf their peoples and

“164 The other reason given for the establishr_nent of the EEZ

their respective economies
was to prevent and control pOllﬁtion in the area!®>. It was, however, expressly stated that
the zone's establishment would not affect the non-economic high seas freedoms, namely
freedom of navigation, overflight and freedom to lay submarine cables and pipelines166.
On the question of the external limits of the zone, no maximum limit was

suggested, though it was stated that such a limit should be fixed in nautical miles. It was
stated further that the determination of such limits should be effected,

"... in accordance with regional considerations, taking duly into account the

resources of the region and the rights and interests of the land-locked states

without prejudice to limits already adopted by some states within the region"167.
Recommendation II stated, however, that the economic zone should include at

least the continental shelf, which meant in practice that the zone could extend, in certain

instances, hundreds of miles from the coast.
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With respect to the participation of LLSs in the resources of the EEZ, the Seminar
recommended that exploitation of the living resources, "should be open to all African
States, both land-locked and near land-locked..." 68, The only limitation placed on such
participation was that the enterprises to be operated by land-locked states should be
"effectively controlled by African capital and personncl"l69. The latter proposal
concerning effective control of the enterprises seems to suggest joint venture arrangements
between the LLSs and the coastal states of Africa in that capital to be used in the
exploration and exploitation of the resources of the EEZ was to be entirely African.

The establishment of such a zone was also being debated in other forums. It was
discussed within the Asian-African Legal Consultative Commitee'”° meetings held at

Colombo 1971, Lagos 1972, and New Delhi 197371

. At the 1972 Lagos Session , thé
representative of Kenya took the initiative and presented a working ‘paper on thc
"Exclusive Economic Zone Concept". It described the zone's purpose as to safeguards the
coastal state's economic interésts.l72. Atticle 2 dealt with the right of all states fo establish
an economic zone beyond the territorial sea extending out to 200 miles, in which they
would exercise sovereign rights over the natural resources for the purpose of exploring
and exploiting them. All other states would, however, exercise, in the zone the traditional
freedoms of the sea with the exception of the freedom of fishing. Article 6 was concerned
with the rights of LLSs. It provided for the coastal state to permit a neighbouring
developing LLS to exploit the living resources in its economic zone. Similar to the
conclusions of the Regional Seminar held at Yaounde, the Kenyan proposal sought to
restrict the participation of LLSs in the resources of the EEZ by providing that the
enterprises of those states be effectively controlled by their national capital and
personnell73. This proposal was, of course, even more restrictive in nature given the fact
that developing LLSs may lack both the capital and the trained personnel to run an

enterprise. The effect of the proposal would therefore amount to a de facto exclusion of
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these states in the exploitation of the resources of the EEZ.

The question of the establishment of the EEZ was again discussed at a regional
level in 1973 as well as in 1974 at the Twenty First and Twenty Third Ordinary Sessions
of the OAU. The Declaration of the Organization of African Unity on the Issues of the
Law of the Sea'’* which was a result of the Twenty-First Ordinary Session recognized
that each African State had the right to establish an EEZ of not more than 200 miles!”.
The regime of the zone as described in the Declaration was substantially similar to that
which had been proposed one year earlier by the delegate of Kenya to the AALCC. It
included references to : permanent sovereignty of the coasml state over all the mineral and
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biological resources in. the zone '"; exclusive jurisdiction of the coastal states for the

purposes of pollution prevention and control; safeguards against undue interference with

the legitimate uses of '.the area}77; the re,cogn'itibn; of the right of LLSs and other

géograph-i’ca-lly disadvantaged states to share in the cXploi.tation of living resources of

neighbouring economic zones on an qual. bases with nationals of coastal s.fates178..' This |
entitlement was said to be derived from the concept of African sol-idarity179.

Further support was given to the EEZ concept at the Fourth Summit Conference
of Non-Aligned Countries Meeting in Algeirs (Algeria), from 5 to 9 September 1973180,

Thus, it seems that by the early seventies most developing countries had given
their accord to the idea of the establishment of the 200 miles for economic purposes.

The objective sought by developing coastal states to establish such a zone was
the protection of the resources of their adjacent seas from exploitation by other states,
particulary the developed distant water fishing states'®L. It may be recalled at this juncture
that this was a time of intense feeling of the developing states seeking to cteate a new
international economic order'S%. One of the many ways it was thought this new

international economic order could be recognized was through exclusive appropriation and

utilization of the resources of the sea adjacent to the territorial sea. This area of the sea had
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also been shown to possess most of the fisheries resources -,

On the basis of the above analysis the author may conclude that African, Asian
and Latin American states have been very active in advancing the law of the sea towards
recognition of the 200 miles exclusive fishing or full exclusive economic zone. But it must
be stressed that, while in the early seventies these states resorted to concerted actions at
both regional and international levels seeking political support for the 200 miles zone, until
that time the 200 miles resources zone remained principally a phenomenon of Latin
American and African practice in the law of the sea. Indeed, the majority of states
restricted their fisheries jurisdiction to 12 miles. In this connection, taking into
consideyration the data iﬁcluded in the lists drawn up by the FAO and b)} Professor
Alf:x_ande,r184 by the end of the 1970s, the numerical ratio of states asserting exclusive
fisheries rig‘@ht-s‘Wit—hin twelve miles to those asserting to exercise this rights in wider
maritime areas was 91 to 1 185 :

Moreover, thcse excessive claims. were far from being uniform in content or in
form. There was wide variation in the scope and the nature of the rights claimed within the
asserted maritime zones. In this respect, three types of claims may be distinguished. The
first is that of some Latin American and African States which asserted extension of
sovereignty over adjacent high seas waters and the natural resources therein under
extended territorial seas of varying breadths ranging between 30 and 200 miles'3®. The
second is that of claims promoted under the pretext of conservation of the living resources
within the asserted maritime areas. Examples of these claims are to be found in the Indian

187 and the claim of 1957188. In the author's opinion, these latter claims

claim of 1956
differ, substantially, from the former ones. The reason is that, in the case of conservation
zones, foreign fishing activities within these zones would not be eliminated totally but

would be limited only for the sake of preserving the living resources within the zone. In

this context, Straburzynski has correctly said that it should be :
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"Pointed out that we ought to differentiate claims to exclusive fishery
zones from claims to conservation zones, since the latter does not
deprive foreigners of the right of fishing but only limits that right in
order to preserve the living resources of the sea. In other words, the
conservation zone does not exclude the application of the freedom of
fishing but only limits it, firstly but not exclusively, in the interest of
the coastal state, but at any rate the establishment of such a zone also
indirectly serves the interest of all states in the maintenance of the
productivity of living resources of the sea"189.

The third type is that of exclusive fishery or economic zones made for the
purpose of fisheries jurisdiction and control.

Moreover, the general picture of state practice around the very early seventies -
shows, as indicated above, that the numerical ratio of states limiting the breadth of the belt
in which they reserved exclusive rights of fishing for nationals up to twelve miles to those
asserting similar rights in wider areas was 91 to 18. Furthermore, states subscribing to a
12 miles exlusive fishing zone come from all parts of the globe. Such a practice appears,
therefore, sufficiently large enough to be called general, and consequently, in the author's
judgment, the ICJ was absolutly right in deciding in the Fisheries Jurisdiction Case,1974,
that the extension of the fishery zone up to 12 miles from the baselines "appears to be
generally accepted"lgl.

As to the question of whether or not customary international law permitted at that
time coastal states to extend their exclusive fishing rights beyond the twelve mile limits, a
plausible answer seems to be in a negative. This is because, first, as has been mentioned
above, by 1974 there were only few coastal developing states which had made actual

claims to exclusive fishing rights beyond the twelve miles limit. Secondly, UNCLOS I

granted"sovereign rights" to the coastal state for resources of the continental shelf, but
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only "preferential rights" with respect to coastal fisheries!”2. In short, preference did not
give coastal states exclusive regulation of their coastal fisheries, but only preference in
fishing the waters'. Thirdly, in the Fisheries Jurisdiction Case, the ICJ stated
that, "two concepts have crystalized as customary law in recent years arising out of the
general consensus revealed at [the 1960] Conference. The first is the concept of the fishery
zone... the second is the concept of preferential rights of fishing in adjacent waters in
favour of the coastal state in a situation of special dependence on its coastal fisheries” 194.
On the latter concept, the ICJ stated further that :
"State practice on the subject of fisheries reveals an increasing and
widespread accebtanée of the concept of preferential rights for coastal
states, particulary in favoqr of countries or territories in a situation of
special dependaﬁce on. coastal fisheries... After these conferences, the
preferential rights of tﬁe coastal state were recognized in various
bilateral and multilat;eral internationél agreements"195 .
This statement of the ICJ implies that the waters beyond twelve miles remained

parts of the high seas and not the tertum genus of an exclusive fishing zone, for

preferential rights must ipso facto exclude the right to an exclusive fishing zone.
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CHAPTER TWO
EEZ - COASTAL STATES

Introduction

One of the most important features of the EEZ concept viewed from the angle of
the classical conception of the law of the sea is that its approach to the notion of functional
competence in the new 200 miles EEZ differs significantly from that which was adopted,
in the past, with regard to other functional zones, viz., the contiguous zone and the
continental shelf L With regard to these zones, the traditional approach has been to attribute
well-defined rights and competences to the coastal state with all other résidual rights
- vesting with the international community.

The EEZ concept as shown in the LOS Co‘nventio_n2 took another approach. In
the EEZ, there are not only the rights and duties of the coastal state that are spelled out, but
also the rights of third states in general and the rights of some Speciﬁc states.

A wide range of rights has been accorded to the coaétal state within its EEZ, with
certain duties. Its rights over all economic activities carrierd out in the zone have been
described in terms of "sovereign rights” as opposed to "sovereignty”, while the rest of
rights have been couched in terms of "jurisdiction"3. In the author's opinion, this
differentiation underlines that the rights conferred upon the coastal state are not of the
same plenitude, and hence an investigation in the exact nature and scope of these rights
appears to be useful. For the purpose of the analysis, each set of the above mentioned

rights will be dealt with separately.

Section I : The Coastal State's Economic Rights in the EEZ
In this section, the author's aim is to attempt to establish, first, the scope of the

coastal state's general rights over the EEZ's economic activities; secondly, to identify the
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content of the coastal state's jurisdiction over living resources of the superjacent waters of
the EEZ; thirdly, to determine the nature of the coastal states rights over the EEZ's non-
living resources; and lastly, to establish the extent of the coastal states jurisdiction over all
other economic activities that may be carried out within the EEZ. This will be done

essentially by analysing the relevant provisions of the LOS Convention.

A. The Scope of the Coaétal State's General Rights Over the EEZ'S
Economic Activities

Part V of the LOS Convention sets out the negotiated understanding of
UNCLOS HI with respect to the EEZ concept.

The ‘most important principle ensﬁrined in Part V is that every coastal state by

. virtue of Article 56 has, ‘w‘ith-in its EEZ, sovereign rights with regard to the purposes

" . specified in the article, viz, exp}orafion, exploitation, consérvation and managefncnt of the
natural resburces of ‘th'e,‘.supeljacent waters, the seabed and subsoil, and ail other éctivitiés
relating to-the economic exploitation and ckplbration of the EEZ.

During negotiations at UNCLOS III most of the EEZ proposals emanating from
the developing states of Africa and the patrimonial sea from the States of Latin America
described the coastal state's rights over the EEZ's natural resources in terms of "sovereign

" This term found its place in the first negotiating text of UNCLOS 111, 19755, and

rights
has not been changed since.

"Sovereign rights" denotes, in general, the rights which are owned or which only
a sovereign has or can exercise6. In the case of the EEZ, Article 56 (1) (a) grants to the
coastal state "sovereign rights" for the purposes of exploring, exploiting, conserving and
managing the natural resources, whether living or non-living, of the seabed and subsoil

and the superjacent waters. The utilized formulation of "sovereign rights" tied to specific

purposes is the same approach as was used in the 1958 Convention on the Continental
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Shelf’. The phrase "for the purpose of" in Article 56 qualified "sovereign right" and
therefore necessarily limits and restricts it to economic activities. Thus, what the above-
mentioned provision vests in the coastal state is not full sovereignty as on its land territory
or in the territorial sea, but only particular sovereign rights to enable it to achieve specific
and defined economic objectives. It is clear from the phraseology that the sovereign rights
of the coastal state pertain only to the resources of the zone rather than to the zone itself. In
this context, Professor Fleischer has correctly said :
"The term [sovereign rights], conveys the idea of a functional
approach : The coastal state does not ha\)e full sovereignty as on its
land or in its territorial sea but a right of jurisdiction that is related to
certain. purposes. Beyond the jurisdiction so defined, there is no
speiciial basis for coastal ‘state rights, and the traditional rules
developed for the high seas will contmue to apply"8 |

This mterpretatlon 1s in accord w1th the vast majority of the proposals submitted
to the UN Seabed Committee”. The rationale of this limitaion is that any acknowledgement
of rights over the sea bed and superjacent waters themselves might serve as a basis for
subsequent extensions of the powers of a coastal state which might jeopardize the
freedoms of communication and navigationlo.

The issue of whether the coastal stae's sovereign rights within the EEZ exist ipso
facto is, however, relevant to the question of how one distinguishes the continental shelf
and the EEZ in the LOS Convention. It must be recalled that part VI on the Continental
Shelf incorporates Article 2 of the 1958 Continental Shelf Convention. Article 77 (2) states
that, if the coastal state does not exercise its sovereign rights over the continental shelf, no
other state may unilaterally exercise them. Furthermore, paragraph three of the same article
clearly indicates that the rights over the continental shelf do not depend on occupation or

any declaration or other express pronouncementu.
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In so far as the EEZ is concerned, the language employed in Part V, particularly
Article 55 and 56, seems to suggest that the EEZ rights exist ipso facto in a manner
similar to the continental shelf rights. Article 55 defines the EEZ "as an area beyond and
adjacent to the territorial sea, subject to the specific legal regime established in this part”,
which is Part V. Article 56 then states that "in the exclusive economic zone, the coastal
state has...". It does not say that the coastal state may establish an EEZ, but rather the
coastal state "has" certain rights in the maritime area described as the EEZ. Thus, reading
the two articles together one may draw the conclusion that the Convention either supposes
that every coastal state becoming a party to it will eventually claim an EEZ or that the
Convention places upon every coastal state an obligation to claim an EEZ. However, both
interpretations would seem. unreasonable for the following reasons. First, there is no
reason for the Convention to cast ah obligation upon the coastal state to establish an EEZ if
that state does not desire to have one!'%. Secondly, Article 57 staics that the EEZ shall not
extend beyond 200 miles from the baselines frorh which the territorial sea is measured.
This provison appears to indicate that the decision on the actual breadth of the zone rests
with the coastal state. Consequently, the decision of whether a state should have a zone of
its own or not remains within the hands of that state itself13. Thirdly, while in the case of
the continental shelf, the LOS Convention explicitly states that the coastal state's rights do
not depend on occupation or proclamation, there is no such provision in Part V on
exclusive economic zone. Thus, it may be inferred from the absence of any express
provision that the drafters had no intention to apply the same characteristics to the EEZ.

Therefore, in the author's opinion, it does not seem that an EEZ accrues to a
coastal state ipso facto, but must be specifically claimed, making the EEZ a concessive
rather than a peremptory zone™. Neither does it seem compulsory that the full permissible
breadth of 200 mile should be so designatedl5, geography limiting the claim in some

casesl6, as well as specific choice!”. Rocks without a means of sustaining human
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habitation or economic life of their own can generate neither a continental shelf nor an
EEZ, but islands canls. In this context, in the Greenland/Jan Mayen Case (Denmark v.
Norway), the Court was prepared to accept that the island of Jan Mayen, with its polar
climate and population consisting entirely of 25 scientific station personnel, was entitled to

generate an EEZ under Article 121 para. 3 of the LOS Convention'®.

B. The Content of the Coastal State's Jurisdiction over the Living
Resources of the EEZ Water Column

Fishing rights are the centerpiece of the rights comprised by the EEZ conceptlg.
Coastal state's rights and duties relating to the EEZ fisheries are set out in broad terms in
Article 56. 1 (a), and amplified later in Articles 61 and 62. Consistent always with the
concept of sovereign rights en‘shr.ihed m Articles 56,(Articles 61 and 62 provide the
colastal state with extensive powers related mainly to the EEZ fisheries. These powers
related mainly to four areas : first, the allocation of the EEZ fisheries; secbndly, the
prescription or promulgation of laws and regulaiions for fishing in the EEZ; thirdly, the
enforcement of fisheries laws and regulation within the EEZ and; fourthly, the special
provisions for specific species. For the purpose of clarity, these powers are considered,

hereunder, in turn.

1- The Coastal State's Powers With Regard to Allocation of EEZ Fisheries
According to the provisions of the LOS Convention, the coastal state enjoys, in
its EEZ, extensive powers with regard to allocation of fisheries. The basic principles on
allocation of the EEZ fisheries are contained in the following provisions : "The coastal
state shall determine the allowable catch of the living resources in its exclusive economic
zone" (Art. 61 para. 1), and "the coastal state shall determine its capacity to harvest the

living resources of its economic zone" (Art. 62 para. 2), and it "shall... give other states
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access to the surplus of the allowable catch" (Art. 62 para. 2)20.

1. 1 The Power to Determine the Allowable Catch?!

The idea of empowering the coastal state to determine the AC of living resources
in the EEZ appeared in the Six Eastern European Nation's Proposal of August 5, 197422,
which statéd that except for highly migratory species, the annual AC should be determined
for each species of fish or other living marine resources>. The first draft prepared by
UNCLOS III in 1975% dropped the specification "for each species”; at the same time,
more complex provisions were added so that the provisions as retained in the LOS
Convention read "the coastal state shall determine the allowable catch of the living
resources. in its economic zone and shall ensure through proper conservation and
managemcht measures that the maintenance of the living resources in the exclu~sive
economic.zone is not endangered by over exploitation"zs.

Thus, by virtue of the abbve provisions, determination of the AC has been.made
the right and responsibility of the coastal state. What this term "allowable catch" refers to
is nowhere defined in the LOS Convention, yet it is upon the determination of AC that the
issue of allocation and access of third states to the surplus resources will probably depend.
AC is, however, a term that has received much attention in international fisheries
management literature. It has been defined by the Department of Fisheries of the FAO as
"that catch which, if taken in any one year, will best enable the objectives of fisheries
management (e.g. the optimum long term yield) to be achieved"?S.

According to Article 61 (2), the process of determining the AC must be based on
the "best scientific evidence" to ensure that the EEZ living resources are not endangered by
over—exploitation27.

In the author's opinion, the determination of the AC‘seems to be a discretionary

decision, not to the extent as to whether it can be made, but as to how it can be made by
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the coastal state. While the LOS Convention goes to great lengths to define the process, it
also includes numerous qualifications that allow the coastal state to make the determination
at its own discretion.

The first of these qualifications is to be found in Article 61 (2) which requires the
coastal state to employ the "best scientific” evidence available to it. The problems here are
twofold. First, "best” implies that the coastal state is not required to find the most accurate
scientific information and data but only the best that it can manage to gather from its own
sources, as obtained from foreign fleets in pursuance of their obligation to provide catch
statistics, as well as from other coastal states in the region%. This interpretation is
reinforced by the latter part of the phrase "available to it", which again suggests that the
éoastal state is not put:under a duty to actively conduct scientific investigations in order to
obtain the best scientific evidence necessary ’for takihg the rcquiréd measures, but can take
these measures on the basis of the scientific infqnnation it has access t629.

Moreover, like most international fisheries conventibns?o, the LOS Convention
has adopted the maximum sustainable yield31 as one of the fisheries conservation
objectives to be achieved by the coastal state when exercising its fisherie's rights in the
EEZ. Article 61 (2) states that the coastal state "shall ensure through proper conservation
and management measures that the maintenance of the living resources is not endangered
by overexploitation”. The same article goes on saying in para. 3 that "such measures shall
be designed to maintain or restore populations of harvested species at levels which can
produce the maximum sustainable yield as qualified by relevant environmental and
economic factors, including the economic needs of the coastal fishing communities and the
special requirement of developing countries".

However, the concept of MSY is now regarded by fishery scientists as
unsatisfactory32. Its combination here with even more indeterminate qualifiers, such as the

relevant "environnemental and economic” factors, suggests that the coastal state may use
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any number of references to qualify its determination of the MSY. This interpretation is
supported by the wide range of factors that are listed subsequently. They are the economic
needs of coastal fishing communities and special requirements of developing states, and
taking into account fishing patterns, the interdependence of stocks. Thus, if the particular
fishing community is entirely dependent on fishing for its livelihhood, the coastal state
may adjust its MSY accordingly. The implication which can be drawn from the wordings
of the LOS Convention is, therefore, significant. It is that MSY is, to some extent,

a discretionary measure.

1. 2 The Power to Determine its Harvesting Capacity

In compliance with the concept of sovereign rights enjoyed by >the coastal state in.
its EEZ, An;icle 62 (2) further empowers the coastal state to determine its harvesting -
cap'acit_y33, in some other words, to deci&e ;he part of the AC which it will reserve for
itself. If it happens that the HC of fh‘e, coastal state is higher or equal to the AC, only the
coastal state can fish in its EEZ. Of course, a coastal state is free to allow other states to
fish even if its HC is equal to the AC if it believes it appropriate to do so. Nevertheless,
for other states willing to take part in fishing activities in the EEZ of a coastal state, the
determination by that state of its HC amounts to a determination of whether or not it will
give the access to the fisheries resources of its EEZ. Yet the sole obligation placed upon
the coastal state in this regard is to establish a HC which is loosely defined.

It has been suggested by Professor Burke and certain other authors that the

3 1t

provision in Article 62 (2) means the domestic harvesting capacity of the coastal state
seems, however, difficult to agree with this restrictive interpretation to the coastal state's
harvesting capacity. In the author's opinion, the HC of the coastal state should be given a

broad sense. In other words, it includes not only the capacity of the coastal state's fishing

fleet, but also the use of foreign capital and fishing vessels>>. This is because, first, there
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is no provision in the LOS Convention compelling the coastal state to harvest the catch
only through its own nationals and with its own means. Secondly, the concept of the EEZ
was advanced by developing countries for economic reasons. Many of these states do not
have the proper fishing technology to enable them to satisfy the demands of their
populations and the needs of their small fishing industries. A restriction of their harvesting
capacity to that of their domestic fishing fleets would, therefore, mean a reduction in the
economic benefit to be gained from those resources; and, consequently, the economic
improvement awaited by these states from the establishment of the EEZ would not be
realized.

Thus, the fact that the LOS Convention does not lay down any guidelines as to

" how the HC is to be made seems to have made the determination of the HC of the coastal

state within its own discretion. This is all the more so because, like the coastal state power

to determine the AC, its power to decide its harvesting capacity is excluded from the

compulsory dispute settlement procedure of Part XV, Section 2, Article 297 (3) (a). :

1.3. The Power to Determine the Surplus Catch and to Allow Access to
Third States

Under Article 62 (1) the coastal state is put under an obligation to promote the
objective of optimum utilization of the living resources in its EEZ. To this end, it is
required to determine two levels of exploitation before the surplus can be determined. The
first level is that of the AC of fish within its EEZ, and the second is its HC>C. If it happens
that the two levels are the same, there is no obligation upon the coastal state to allow
access to foreign fishing vessels. But, should there be a surplus, it should allow access to
this surplus to other states through agreements or other arrangements37. Rather than leave
the surplus unfished, this method would encourage optimum utilization. If a surplus is

declared, it would seem that a comparatively weak obligation to grant access follows. That
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an obligation of some sort exists is evidenced by Article 297 (3) (b) (iii) which states that
compulsory recourse to conciliation may be sought where a coastal state has "arbitrarily
refused to allocate to any state... the whole or part of the surplus it has declared to exist".
However, exclusion of this area from compulsory dispute settlement suggests that this is a
weak obligation. Moreover, it is not an obligation to allow automatic access38, but one to
enter into agreement only, and then only in accordance with terms and conditions, some
of which may make access an uneconomic proposition. The requirement in Article 62 (2)
relating to access of third states is, therefore, reduced to nothing. To borrow the words of
Professor Burke, it "places no meaningful obligation upon the coastal state">".

Despite its centrality in the process of allowing for access to the EEZ living

resources, the surplus concept is a "slippf:ry"40

one, the determination of which is "the -
culmination of very complex operati’ons"“ combining both scientific and nbnscientiﬁc .
considerations. o

Even in cases where a coastal state has limi'ted HC, there are often biologically
justifiable situations in which a surplus does not exist, or in which the declaration of the
surplus would be prejudicial to the interests of the coastal state*Z. Thus, the issue of
whether there is an obligation on the part of the coastal state to declare a surplus is
important, because the answer determines the strength of third states access rights
accorded by the LOS Convention.

In practical terms, the procedures available to the coastal state allow it to set its
HC at a level equal to the level of the AC, or to decide an AC below its HC. The question
is whether this is legally permissible.

Foreign states are given the right to invoke compulsory conciliation when a
coastal state has arbitrarily refused to determine, at their request, the allowable catch of the
living resources within its EEZ and its capacity to harvest living resources with respect to

stocks that foreign state are interested in ﬁshing‘ua. In that sense, there is a basis for
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challenging the coastal state's act. However, in the author's opinion, it is not a strong
basis in view of two issues : first, the big difficulty of establishing whether such an act has
been taken arbitrarily; and secondly, the fact that it is compulsory conciliation, rather than
compulsory settlement, that is available, the former being subject to rejection by the coastal
state43.

Another approach is to consider whether the failure of the coastal state to declare
an AC or a surplus could be challenged on the basis of the principle of abuse of rights44. It
is true that this principle makes an attack on unreasonable, arbitrary and abusive use of
lawful éuthority But, in the author's opinion, it does not seem to be of great pratical

‘ lmportance to thll‘d states which have been denied access. If these states invoke the
prmaple of abuse of nghts they would ﬁnd it much more dlﬁcult to prove such an abuse
. of rlghts than the coastal ‘state would in its plea of having exerc1sed its rights.in good falth
For, as the Intemationa}‘Law Association has observed
“[lt may be accepted that the principle of good faith is a universélly
recognized ‘principle of law, but its logical counterpart... the doctrine
of abuse of rights... is an invalidating ground likely to be invoked
only with great reluctance by an International Tribunal, and in very
flagrant cases. Where, as in the situation presently under study, the
contest is likely to be between two states arguing about a delicate
balance of rights and duties affecting vital aspects of national
sovereignty, the issue is unlikely to be presented in terms such as to
invite application of the doctrine of abuse rights"45.
Thus, on the basis of the above analysis, the author is inclined to say that at the

very best there is an obligation to allocate a suplus when one has already been declared and

a fishing state has specifically so requested.



2. The Coastal State's Powers with Regard to Prescription of Laws and
Regulations for Fishing in its EEZ

Article 62 (4) expressly empowers the coastal state to legislate and issue
regulations for fishery activities exercised in its EEZ. This provision seems, however, to
be more concerned with the types of regulatory powers of the coastal state with regard to
foreign fishing activities. The reason is that, as far as the coastal state nationals are
concerned, it would in any case exercise unlimited legislative and administrative
jurisdiction either on the basis of personal or quasi-territorial jurisdiction46.

Thus, with regard to its nationals, the coastal state is, in principle, free to issue
laws and regulations that suit its national interests such as the increase of employment, the
increase of food supply of the preservation of economic efficiency of its fishing industry.
Neverthless, in exercising such jurisdiction , it should satisfy the requirement enshrined in
Article 61 relating to ,conservaticrm of the EEZ's living resources.

Article 62 (4) provides a list of areas to which the coastal state's regul;altory
powers may relate. The range of these areas is not, however, limited by the LOS
Convention. This is because of the presence of the expression 'inter alia’' before the start of
the listing. In this context, Professor Arbour has corectly said :

"Ce qu'on doit necessairement souligner avec force ici, c'est que cette

énumération des pouvoirs reglementaires de I'Etats cotier n'est aucunement

exhaustive puisque le mot 'notament’ indique clairement que I'énumération qui

suit constitut tout au plus des exemples d'application des pouvoirs généraux"47.
Thus, the list is meant to be illustrative, possibly to reflect the importance attached by
numerous developing coastal states at UNCLOS III to their competence to impose terms
and conditions on the rights of foreigners to fish in their EEZs™.

Two sets of regulatory powers are contemplated by Article 62 (4). The first set

relates to the enactment of conservation and management measures that will be applied to
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all fishermen, including nationals. Sub-paragraphs (b) (c) (d) (¢) and (f) pertain to this
first set. Under the provisions of these sub-paragraphs, the coastal state is entitled to issue
laws and measures in respect of, inter alia, fishing quotas, fishing seasons and fishingA
areas, sizes and number of fishing vessels, and the size and age of fish that may be
caught.The second set concerns the terms and conditions regarding fisheries access. Sub-
paragraphs (a) (g) (h) (i)(j) relate to this set.Terms and conditions found in these sub-
paragraphs include those that would be expected in fishing laws and regulations, including
licenses, fees, place of landings, training, technology transfer and joint ventures. Thus,
the coastal state is provided with an enormous range of details in the terms and conditions
that the coastal state is authorized to impose. The coastal state's authority to vary these
conditions underscores the state's total control over access.

In exercising its régulatory powers, the coastal state is put under a specific
restaint that its laws and regulations "shall be consistent with tﬁg Co,nvention"49.
However, given that Articleb297 (3) (a) of Part XV (settlement of dispﬁtes-), provides that
the coastal state "shall not be obliged to accept the submission to such settlement of any
disputes relating to its sovereign righté with respect to the living resources in the EEZ or
their exercise, including its discretionary powers for... the terms and conditions
established in its conservation and management laws and regulations”, it seems that this

competence of the coastal state is exclusive.

3. The Coastal State's Powers with Regard to Enforcement of
Conservation and Management Measures

In general, the term "enforcement" denotes "the process designed to compel
obedience to the rules"C. In the sphere of fisheries, it means the process by means of
which compliance by fishermen with fisheries legislations enacted by coastal states or

competent international fisheries organizations is ensured.

84




The coastal state is empowered under the LOS Convention to take enforcement
procedures to protect its fisheries within the EEZ. Article 73 of the LOS Convention dealt
with this matter. Its provisions have not changed since they first appeared in the ISNT in
1975°1,

These fisheries enforcement provisions, effectively amalgamate proposals made

52, and the United States™>. Other proposals made by

by a group of African coastal states
the EEC54, the territorialist states> and the USSR found no place in the LOS
Convention.

Article 73 of the LOS Convention recognizes the right of the coastal state to take
enforcement measures as may be necessary to ensure compliance with its fisheries laws

and regulations in its EEZ. This process involves two types of activity. First, preventive

“activities which include surveillance, stopping, boarding and .inspection57. Surveillance

refers to the observation of fishing operation or other activities being carried out by fishing

- vessels in the EEZ. Stopping and boarding are activities undertaken to confirm suspected
violations detected by surveillanée orin order to perforrn inspection. This ‘latter refers to
activities carried out by appointed officials on board fishing vessels to ascertain that
suspected vessels have or have not complied with fisheries regulations.

The second type of activities refers to the means available to punish violations.
They include arrest or detention of vessels and their crews before the trial and penalties
after the vessel has been found guilty at the rial>®, Thus, any person whether a national or
a foreigner charged with a violation of the coastal state fisheries regulations and laws may
be arrested by the police of the coastal state and may be punished if found guilty by the
courts of that state>.

It is also interesting to note that, although Article 73 is entitled "enforcement of
laws and regulations of the coastal state", it relates only to measures taken against acts

violating the regulations and laws enacted by the coastal state to protect its rights over the
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living resources of the EEZ. This is made evident in paras.1 and 3 that are only concerned
with fisheries iaws and regulations. Nonetheless, it appears that such measures may be
applied to any vessels and not only fishing vessels found guilty of violations of coastal
state fisheries laws and regulations. The reason is that, while it is true that Article 73 (1)
and (3) are explicitly concerned with fisheries laws and regulations, it is also true that
paras. 2 and 4 of the same article are not concerned only with fishing vessels, but with
every vessel. Therefore, a research vessel taking a sample of fish in violation of fisheries
laws for research puposes might find itself subject to the coastal state's enforcement
powers contained in Article 73.

Article 73 imposes some limitations on the coastal state's enforcement powers.
These are, mainly, the limitations on the kind of punishment and that of the prompt release
of arrested vessels and their crews on posting of rcasoﬁgbie bond or other securityéo.

With respect to the first limitation, Article 73 (3) states that a "coastal state penalties...

may not include imprisonment in the absence.of agreements to the contrary by the states-

concerned"®". Accordingly, in its judicial proceedings against the arrested vessel and
crew, the coastal state is required to impose financial penalties only. However, to the
author's knowledge, there is no international standard for such financial penalties. It
seems, therefore that the degree of these penalties would fall exclusively within the
domestic jurisdiction of each coastal state.

As far as the second limitation is concerned, Article 73 (2) provides that arrested
vessels and their crews "shall be promptly released upon the posting of reasonable bond or
other security". However, no indication is given in the LOS Convention as to what is
"reasonable bond or other security". The bond or other security can never be determined
from an objective point of view®2, Thus, the amount of the bond or other security would
be a discretionary decision of the coastal state.

However, if the release of arrested vessels and crews is unduly delayed, and if
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the states concerned are parties to the LOS Convention, an appeal may be made to the

International Tribunal for the Law of the Sea623.

4. Special Provisions for Specific Species

As it has been already explained, Article 56 "is an establishment clause, a
substantive description of the rights of the coastal state"0 in its EEZ. In it, the rights of
the coastal state with regard to the EEZ living resource are described in terms of sovereign
rights. The authority of the coastal state with regard to the EEZ's living resources is
further detailed in certain subsequent articles, particularly in Articlp 61 and 62. But, the
same part of the LOS Convention that is Part V contains several specific provisions that
are to be applied to certain ca;egqries 6f fish. The issue which. is therefore discussed, is
that of the relation of ihc regimes coﬁtained in these specific provisons Qith the sovereign

rights ‘6f the coastal state.

4.1. The -.Reg'ime fox; Resources Located in More than one Zone

The law of the sea recognizes the reality that fish do not respect national
boundaries, but instead migrate across boundaries separating the EEZs or EFZs of
neighbouring states, and across boundaries separating the EEZs or EFZs of states and
areas of the high seas. Accordingly, the new law of the sea requires states to cooperate in
the conservation and exploitation of transboundary stocks. In this connection, Article 63
of the LOS Convention casts an obligation on coastal states to cooperate, directly or
through an international organization, with other states that fish for the so-called shared or
straddling stocks associated with their zones in enacting appropriate conservation and
management measures. As regards shared stocks (i.e. stock or stocks occuring within the
EEZs of two or more coastal states), Article 63 (1) places an obligation on coastal states

concerned to "seek to agree" either directly or through existing regional or subregional
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organizations or through similar arrangements that can be established for that purpose,
upon the measures necessary to coordinate and ensure the conservation and development
of such stocks64. In this connection, certain international law publicists65 have asserted
that the obligation contained in this provision is one obliging the coastal states concerned
to agree upon the necessary measures for conserving and developing shared living
resources. However, in the author's opinion, such a view seems to be incorrect. This is
because the stated objective is to seek to agree. Thus, the obligation is only to enter into
negotiations and to pursue them as far as possible, with a view to concluding
agreements66.

Moreover, it must be made very clear that the measures to be agreed upon by the
coastal states céncemed are without prejudice to the other provisibns of Part V of the LOS
Convention, which is the part on the EEZ. This meanév 'th_at the provisions enshrined in
Article 63 (1) do ‘not displace the more general provisioné of Part V of the LOS
Convention, but complement theﬁ, Accordingly, each coastal state continues to enjdy the
sovereign rights, given to it by means of Article 56 (1) (a) over that part of the shared
stock of species found in its EEZ, but is bound by the conservation and utilization

obligations contained in Article 61 and 62 of the LOS Convention.

4. 2. Resources Straddling the High Seas and the EEZ

Straddling fish stocks are stocks located within the EEZ and in the area of the
high seas adjacent to it, as set out in Article 63 (2) of the LOS Convention®’. Among the
best known straddling fish stocks in the Pacific Ocean are found pollok, fished mainly in
two areas on the high seas, the "Donut Hole" in the Bering sea, and the "Peanut Hole" in
the Okhotsk Sea; giant squid extending from California to the south end of Latin America;
orange roughy, found in the Challenger Plateau of New Zealand; and jack mackerel, that

spawns along the coasts of Chile and Peru and migrates westward over long distances®.
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In the Northeast Atlantic are found blue whiting, redfishes, cod, haddocks, and
halibut from Greenland, as well as Norwegian hcrring69. In the Northwest Atlantic, there
are important stocks of northern cod, American plaice, yellowtail, and redfish, which are
found in the EEZs of Canada, Greeland, and member states of the EEC7O. Such stocks
are exploited by the coastal states within their EEZs, and by vessels from other states

fishing on the adjacent high seas.

In the southwest Atlantic are found squid, hake, southern blue whiting, and
patagonian granadier”.

Straddling fish stocks provide one important case where there is a very close
interaction between the high seas and the EEZ. The LOS Convention clearly recognizes
this reality in. Article 63 (3); This article states that where the same stock or stocks of
v associated species are located both within the EEZ and in an area beyond and adjacent to
the zone, the coastal state and the states fishir{g.for such stocks in the adjacent aréa "shall
seek, either directly or through appropriate subregional or regional organization, to agree
upvon the measures necessary for the conservation of these stécks in the adjacent area".
This provision has made it very clear that where the same stock of species occurs in an
EEZ and an adjacent area of the high seas frequented by foreign fishermen, the states
concerned are obliged to seek to agree on the conservation and management measures for
the stock as a whole, including that part of it that lies in the high seas. However, this
obligation appears to be a weak one as the states concerned are not put under a duty to
establish joint measures or to concert conservation actions, but only to "seek to agree" on
such measures. Should this search fail, the coastal state would be entitled to adopt
conservation and management measures which are to be applied only to that portion that
lies in its EEZ. Beyond 200 miles the coastal state would be, as a matter of international
law, virtually powerless to unilaterally deal with non-national fishing activity even where
the activity creates detrimental effects on the living resources which are found within its
EEZ"%.

In fact, since the adoption of the LOS Convention, a number of new problems
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have emerged in relation to the conservation and management of straddling stocks .
Many important fish stocks are accessible outside the 200 miles EEZ and, in recent years,
foreign fishing beyond the EEZ outer limit has been growing in intensity74. Since the
harvested species occur within the same ecosystem as that of the EEZ and conservation
measures are not unified, signs of overexploitation have begun to show'>. Some coastal
states regard that as a threat to the stocks of species which lie within their EEZs as well as
to the fisheries management regimes that have been established since the introduction of
the 200 miles EEZ . Various countries concerned expressed their concern over this issue
at the Conference on Conservation and Management of High Seas Living Resources held
in St. John, Newfoundland? in 1990"". On this occasion, the adoption of measures to
avoid adverse effects of high seés fisheries on living resources found in the EEZ was
-*'cmphasizefd, together with the idcé that conservation and management of straddling stocks
in-the high‘ seas shall be c.onsist‘ent_ with those applie.'d by the coastal state in the EEZ Thé
issue was also discussed in the context of the work of the United Nati;)ns Conference on
Environment and Development (UNCED) in Rio de Janeiro in 199278, Which :
recommended the convening of a United Nations conference on HMSs and straddling
fish stocks .

In accordance with the recommendation made at the UN CED80, the General
Assembly convened, between 1993 and 1995, an intergovernmental conference bearing
the title of "The United Nations Conference on Straddling Fish Stocks and Highly

Migratory Fish Stocks"S!

, with a view towards promoting effective implementation of
some provisions of the LOS Convention. The conference was to identify and assess
existing issues related to the conservation and management of such fish stocks and search
for means of improving cooperation on fisheries among states. Moreover, the work and

the results of the conference were to be consistent with the provisions of the LOS

Convention, in particular the rights and duties of coastal states and states fishing on the
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high seasS.

The conference held five substantive sessions>>. At the Fifth Substantive
Session which was held in New York from 24 July to 4 August 1995, the conference
ended its work by concluding the Agreement for the Implementation of the Provisions of
the United Nations Convention on the Law of the Sea of 10 December 1982 Relating to
the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish
Stocks®*. This Agreement has made it very clear that the biological unity of the straddling
fish stocks requires compatibility between the conservation and management measures
adopted on the high seas and in areas within the national jurisdiction of the partiesss. The
instrument would z;pply to straddling stocks on the high seas, and, consistent with the
LOS Convention, ihe coastal states are responsible for the conservation and management
of such fish stocks within the areas of the sea falling under their juri‘sdiction86.;
| In orde'r to achieve compatibility between thé measures adopted on the high seas
and in areas within national jurisdiction, and in line with Article 63 (2) of the »LOS
Convention, the relevant coastal states and the states whose nationals fish for such stocks
in the adjacent high seas areas have been placed under a duty to cooperate. In determining
compatible conservation and management measures, the states concerned are required to
take into account, amongst other things, (a) the conservation measures adopted and
applied in accordance with Article 61 of the LOS Convention in respect of the same
stocks by coastal states within areas under national jurisdiction; (b) previously agreed
measures established and applied for the high seas in accordance with the LOS
Convention in respect of the same stocks by relevant coastal states and states fishing on
the high seas; (c) previously agreed measures established and applied in respect of the
same stocks by a subregional or regional fisheries management organization; (d) the
biological unity and other biological characteristics of the stocks; and (¢) the respective

dependence of the coastal states and the states fishing on the high seas on the fish stocks
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concerned’ .

The Agreement has also established general principles regarding, for instance,
the nature and objectives of the conservation and managment measures, precautionary
measures, and the consistency of such measures which must be applied by the coastal
state in its EEZ and by the coastal state and other states concerned in the sea areas beyond
the EEZ outer limit88. Moreover, the coastal state and all other states concerned have been
put under a duty to make every effort to agree on compatible conservation measures
within a reasonable period of time®’. Pending agreement on such measures, the states
concerned are required to enter into provisional arrangementsgo. When cooperative efforts
are unsuccessful in reaching an agreement within a reasonable period of time, any of the
states concemedméy invoke the procedures for the settlement of disputes provided for in
- Part VIII of the Agreementgl.

An important part of the Agreement deals with compliance and ehforcemen_t of
the conservation and management measures 'and irﬁposes. a dgty on states to cooperate in
order to ensure compliance with and enforcement of conservaiion and management
measures for straddling ﬁsh stocks”2. In this context, where there are reasonable grounds
for believing that a vessel on the high seas has been engaged in unauthorized fishing
within a sea area under the coastal state's jurisdiction, the flag state of that vessel, at the
request of the coastal state concerned, must immediately investigate the matter >,
Moreover, the flag state of that vessel must cooperate with the coastal state in whose
waters the violation occured in taking appropriate enforcement action in such cases and
may authorize the relevant authorities of that coastal state to board and inspect the vessel
on the high seas .

Furthermore, the agreement empowers any state party that is a member of a
subregional or regional fisheries organization to board and inspect vessels flying the flag

of other states when they are found in any high seas areas covered by that organizationgs.
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Where, following boarding and inspection, there are clear grounds for believing that a
vessel has violated the conservation and management measures, the inspecting state must
secure evidence and promptly notify the flag state of the alleged violation’®. The latter
shall immediately and fully investigate the matter and, if evidence so warrants, take
enforcement action with respect to the vessel and shall promptly inform the inspecting
state of the results of the investigation and of any subsequent enforcement action taken® .
In addition, port states may inspect documents, fishing gear and catch on board
fishing vessels when such vessels are voluntarily in their ports or at their offshore
terminals’.
They are also empowered to enact legislation to prohibit landings and trans-
shipments when the catch is the result of fishing activities undefmining the effectiveness

" of conservation measuresgg.

With regard to the resolution of disputes concerning the interpretation or

ap;élicatio‘n of the agreement, Article 27 contains a provision which is more or less similar
“to the provision enshrined in Article 33 (1), of the United Nations Charter. It puts an
obligation upon the parties to any dispute to seek a solution by a variety of specified
peaceful means. This involves negotiation, inquiry, mediation, conciliation, arbitration,
judicial settlement, resort to regional agencies or arrangements. It has also made it very
clear that they are able to choose peaceful methods other than those specified in the

agreementloo.

4.3. Regulation of Highly Migratory Specieslo1
The term "Highly Migratory Species” is not defined in the LOS Convention.
However, it refers to some species of fish that traverse very wide distances and spend a

considerable portion of their life cycle outside the 200 miles limit' %2, They are listed by

species designations in Annex I of the LOS Convention. The list includes 9 tuna species,




12 marlin species, 2 species similar to tuna, 4 saury species, pomfrets, common
dolphinfish, several kinds of oceanic sharks, and cetaceans. All these species are
characterized by their great mobility; they travel thousands of kilometers, thus creating a
wide geographical distribution both within and outside the limits of the EEZ. In the North
Pacific, bluefin tuna and albacore may cross the Pacific Ocean in a very few months.
They may be exploited first in the American continent's coastal waters, then a year later or
less than that in the coastal waters of Japan103. Southern bluefin tuna found only in the
Southern Hemisphere migrate from spawning areas around Australia to areas throughout
the Atlantic, Pacific, and the Indian Ocean104. At present, the scientific accuracy of the
LOS Convention's list concerning HMSs is questionable because it has included some
small species of tropical tuna with limited regional migrations‘los.

From a-commercial star}dpoint, the different varieties Qf tuna are the most
important fish species among HMSs, and the majorit'-y of the ipternational‘ agreements

dealt withkthemlo6

In the LOS Convention, special provisions are made iﬁ Article 64 concerning.
HMSs. The provisions contained in the first paragraph of this article calls for cooperation
between the coastal state and other states whose nationals fish for HMSs either directly or
through appropriate international organizations, with a view toward ensuring
conservation and promoting the objective of optimum utilization of such species
throughout the region both within and beyond the EEZ. In fact, this provisions appeared

first in the ISNT'?7

and has suffered no substantial change throughout the whole
subsequent texts of UNCLOS III. However, it must be noted that these provisions are set
out in the part dealing with the EEZ. Moreover, these provisions are to apply "in addition

108. Therefore, the coastal state has

to other provisions" of Part V of the LOS Convention
sovereign rights over HMSs in its EEZ under Article 56 of the LOS Convention. Thus,

the effect of the provisions included in paragraph 1 of Article 64 is, to borrow the words
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of Professor Brown, "to place limitations upon the exercise of these sovereign rights by
requiring the coastal state to co-operate with other states in the region"log.

In the begining, the United States did not recognize the jurisdiction of the coastal
state over tuna. On the contrary, it had until very recently held the view that Article 64 of
the LOS Convention confirmed a rule of customary law under which tuna, but not other
HMSs, did not come under the general coastal state authority when present in its EEZ.
Rather, the freedom of fishing on the high seas extended in the case of such fish species,
and their conservation, management and optimum utilization could be effected only

through international arrangements among the coastal state and other fishing states in the

region”o. The United States position -received some backing from Costa Rica,

1t 112

‘Panama Vand ﬁhe Bahamas .

Howéver, the US view remained isolated. Most eminent international law
publicists who have dealt with the subject took 4a different view“é. Using an argument
from within the LOS Convention itsélf, they have argued that Article 64 (2) states
expressly that the provisions contained in baragraph 1 of Article 64 will be applied "in
addition to the other provisions" of Part V. In their view, this provision represents a
reaffirmation of Article 56 and, consequently, highly migratory tuna also fall under the

114

sovereign rights of the coastal state” " . Moreover, all other distant water fishing states

rejected the US viewlls. In this connection, Australia, for instance, has expressly stated

that the United States juridical position is "inconsistent with international law"!. In

addition, the overwhelming state practice recognizes coastal state jurisdiction over highly

117. The combination of all these factors has in 1992

migratory tuna throughout the EEZ
prompted the United States to abandon the view indicated above, and asserted by
amendment of the Magnuson Act jurisdiction over highly migratory tuna wivthin its EEZ,
thus rendering its practice consistent with the overwhelming state practice subsequent to

the adoption of the LOS Convention!8,
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Thus, HMSs provide a second important situation in which there is a very close

interaction between the EEZ and the high seas. The LOS Convention clearly recognizes
this reality in Article 64, which calls for arrangements on cooperation. Moreover,
recognition of such reality is further confirmed in the United Nations Agreement for the
Implementation of the Provisions of the United Nations Convention on the Law of the
Sea of 10 December 1982 Relating to the Conservation and Management of Straddling
Fish Stocks and Highly Migratory Fish Stocks'!”. Article 3 applies the provision of the

Agreement discussed above in relation to straddling stocks to HMSs.

4. 4. Conservation and Protection of Marine Mammals
The main species falling under the denomination "Marine Mammals" are whales,
seals and other cetaceans, such as porpoiscslm. When these species are present in the

EEZ, they are subject to the sovereign rights of the coaétal state under. Article 56 of the.

LOS Convention. In addition, however, some marine mammals, such as dolphins, are .

listed in Annex I as HMSs and are therefore vgovérned by Article 64 of the LOS
Convention. »

Marine mammals do not reproduce themselves on a large scale and can therefore
be depleted within a relatively short time. The LOS Convention appears to have responded
positively to the biological character of these species. Indeed, a specific provision relating
to them is contained in Article 65. Under it, the coastal state or an appropriate international
organization is entitled to limit or prohibit the exploitation of these resources more strictly
than other resources. This specific provision is, entirely, compatible with the sovereign

121 Some lawyers122 have maintained that there is no duty to

rights of the coastal state
establish an allowable catch for these species or ensure their optimum utilization as a
resource to be harvested. States are to cooperate in conserving the various species,

particularly cetaceans, and must work through the appropriate international organization,
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principally the International Whaling Commission (IWC), for their conservation,
management and study. Article 120 of the LOS Convention mandates the same duties for
the high seas.

In the author's opinion, however, the interpretation which would exclude
optimum utilization is not self - evident, for the simple reason that cetaceans and dolphins
are enshrined in Annex I of the LOS Convention as HMSs, and are, therefore, subject to

the optimum utilization requirement123.

4. 5. Conservation of Anadromous Species

The term "Anadromous Species" refers to those fish species that spawn in fresh

124" Brom a
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waters or estuarine waters and then migrate to oceans to live in salt waters

commercial point of view, salmon is the most important amongst anadromous species
26

_and the majority of the international agreements concluded have dealt with it 1

Special provisions also have been included in Article 66 of the LOS Convention
with regard to anadromous fish species. The central principle enshrined in the latter article

is that the state of origin of anadromous stocks, i.e. the state in whose rivers they

"127. Like most of the
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originate, has "primary interest and responsibility for such stocks
EEZ provisions, this principle was inserted in the first negotiating text of UNCLIS III
and suffered no change since then.

The direct consequence of the principle mentioned above is that, as a general
rule, anadromous species, such as salmon, can be fished only in the jurisdictional waters
of the state in whose rivers they originatelzg. This means, from a legal standpoint, that
they are equally subject to the sovereign rights of the state of origin.

An exception to the general rule mentioned earlier is, however, included in
Article 66 (1) (a). According to this provision, fisheries for anadromous stocks might be

conducted on the high seas when the limitation of fishing for such stocks to the




jurisdictional waters of the state of origin would result in economic dislocation for a state
other than the state of origin. If a situation of this kind arises, consultations between the
states concerned should be conducted in order to determine the measures and
circumstances of ﬁshingBO,

Moreover, as a result of its responsibility for such stocks, the state of origin can,
according to Article 66 (2) , establish a total allowable catch for stocks originating in its
rivers, but this is conditioned by the duty of prior consultation with the other states
fishing these stocks. The duty of consultation applies to establishing a total allowable
catch not only for anadromous species that are to be fished beyond the outer limits of the
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EEZ™-", but also for anadromous species which migrate into or through the EEZ s of

states other than the state of origin132. The established total allowable catch must be:
observed in the high seas as well as in the EEZs of other s_tatcslx. This position
represents the universalization of the primary interest and responsibility -of the state of

origin and its rights.

4. 6. Management of Catadromous Species

The term "Catadromous Species" refers to certain fish species which spend most
of their life cycle in fresh waters then migrate to the sea to spawn in salt waters"! 34,
Examples of these species are eel and mullet. Unlike Article 66 on anadromous species,
Article 67 concerning catadromous species .contained only general provisions on these
species. Possibly this is due to the fact that states are not as interested in them as they are
in anadromous stocks>>.

In short, the provisions of Article 67 on catadromous species are similar to those
of Article 66 on anadromous species. The central principle is that the state in whose waters

catadromous species spend the greater part of their life cycle has the primary interest in and

responsibility for the management of these speciesl36. Here again, the direct consequence




of this principle is that these species will be fished solely in the sea areas that lie landward
137

of the outer limits of the EEZ"~'. Fishing for catadromous species on the high seas is

prohibited.

Moreover, in the event of catadromous species migrating through the EEZ of a
state other than the state in whose waters these species spend the greater part of their life

cycle, these two states should cooperate with a view to enact management measures by

agreement138. The agreement must ensure the rational management of the species and take

into account the responsibilities of the management state for the maintenance of the
speciesl39. Thus, although they may have some interest in the same species, other coastal

fishing states are not fully free to control these species in _their zones.

The general conclusion to be drawn from the above discussion is that, under the
EEZ fisheries regime contained in Part V of the LOS Conyention, the coastal state enjoys
extensive rights with respect to the managcmentuaﬁd use of the EEZ fisheries. In
exercisfng these rights the coastal state is pla_ced under certain obligations, the most
important of which are : first, the coastal sta-te should use proper congervation and
management measures to protect the EEZ's living resources; secondly, that it should
promote the objective of optimum utilization of the EEZ s living resources, including the
provision of access to foreign fishermen. Nevertheless, much flexibility is provided to the
coastal state in setting the allowable catch and the capacity of the coastal state in harvesting
the resources. A decision concerning access of foreign states may take into account the
economy of the coastal state and other national interests. Furthermore, the dispute
settlement system established by the LOS Convention in Article 297 (3) (a) precludes
effective review of the coastal state's decisions on these questions. This means that the

LOS Convention essentially provides the coastal state with exclusive decision-making
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based on its interests with regard to what gets fished, how much gets fished how it gets

fished and who fishes in its EEZ.

C. The Nature of the Coastal Stale's Rights over Sedentary Species and
the Non-Living Resources of the Seabed and Subsoil of the EEZ

This subsection is concerned with sedentary species and the non-living resources
of the seabed and its subsoil within the EEZ. The two subjects fall under the sovereign
rights of the coastal state by virtue of Article 56 of Part V of the LOS Convention'*®, But
the coastal state's authority over them is articulated in Part VI of the LOS Convention,
under two cross-references from Article 68 in the EEZ part with respect to the former and
Article 56 (3) with regard to the latter. These two cross-references are not without legal

consequences. This subsection investigates these legal consequences.

1. Sedentary Sbecies

The background to the subject is to be found in the framing of the 1958 Geneva
Conventions. The ILC included sedentary species in its definition of natural resources in
its meeting in 1953'%!, The final definition adopted in the 1958 Geneva Conference after
an extensive debate was a compromise solution between states which wanted to exclude
living resources altogether and others which wanted to include bottom fish'*2. The
definition of sedentary species adopted in the Geneva Convention on the Continental
Shelf'*? has been retained unchanged in the ICNT and its revisions. These are living
organisms which, at the harvestable stage, are either immobile on or under the sea floor or
which are unable to move except in constant physical contact with the sea floor or
subsoil . They include such creatures as sponges, corals, oysters, lobsters, mussels
145

and possibly crabs

This definition lacks precision, it has been said'S. This view seems to be
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correct, for there has been no uniform list of sedentary species. The fishing states have, in
practice, adopted different lists based on their appreciation of how their fishery interests

would be served by inclusion or otherwise of a particular species147

. Thus, the dgcision
of whether or not a particular species falls within the content of the category sedentary
species remains to some extent a subjective one.

As indicated earlier, Article 68 of Part V expressly excludes sedentary species
from the application of this part. Article 77 (1) of Part VI, "Continental Shelf" states, in
part, that the coastal state exercises over the continental shelf sovereign rights for the
purpose of exploring and exploiting its natural resources. Natural resources are defined to

include amongst others the living organisms belonging to sedentary species. The rights

accorded to coastal states under the latter provision are, therefore, the same rights that
| 148

coastal states enjoy under both the Geneva Convention on the Continental Shelf '° and

customary law!4°

. These rights do not depend on occupation or any express proclamation. |
They are exclusive, in the sense that if the coastal state does not exploit its resources no 1
|
one may do so without the express consent of the coastal state™™°. The coastal state will be i
free to give its consent or withhold it without giving any reason. This separate treatment of |
sedentary species from ordinary fish resources of the EEZ implies that a coastal state is
under no obligation to take any management or conservation measures, nor to
accommodate foreign fishermen™". In Article 77 the sovereign rights are for the purpose

of exploring and exploiting, thus omitting the terms conserving and managing. When this

omission is linked with the injunction at Article 68 that no provisions in Part V are to apply

|
|
\
to sedentary species as defined in Article 77 (4), it is clear that the already-discussed
conserving and managing obligation to the international community is not required from
the coastal state. The other provisions on declaring and providing access to a surplus,
safeguarding associated and/or dependent species, arrangements for economically

dislocated, geographically disadvantaged, or land-locked states would also be excluded,



as would the requirements to Article 73 regarding imprisonment, release on bond and
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related matters

2. The Non-Living Resources of the EEZ
One element of the EEZ regime is that the coastal state has sovereign rights for
the purpose of the exploration and exploitation, conservation and management of non-

153 With the exception of the

living resources of the seabed and subsoil of the EEZ
provisions relating to "conserving and managing" and "superjacent waters", the rights
granted to the coastal state, in this field, are exactly the same rights already enjoyed in
respect of seabed resources under the 1958 Convention on the Continental Shelf and in
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customary international law . All states which could gain by exercising jurisdiction over

their continental shelves have done so155

. In this respect, it has been correctly .obseerd
that, since what are involved are, principally, non-living resources, the purpose of such
rights are related -particul‘afl.y with their e,xplbration and exploitation and not with:their
conservation and management; the latter are concepts which refer appropriately to the case
of living resources of the water column!.

Because the continental shelf overlaps within the 200 miles limit with the EEZ in
respect of these particular resources, one of the basic issues that faced UNCLOS III
negotiations was that of which one of these two regimes should prevail. In this
connection, two main trends emerged when discussing this issue at UNCLOS III. The
first trend appeared in the early stages of UNCLOS III. It was for the continental shelf
regime to be absorbed within the 200 miles limit of the EEZ!. This trend was led by
many African and Latin American states as well as by some LLSs'%0. These states
advanced several arguments in support of their position. Some of these arguments were

summarized in the statement made by Mr. Kalondji, the representative of Zaire at the

Caracas Session, 1974. He said :
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"The principle of the common heritage of mankind was of great
importance to his delegation. Any application of the exploitability
criterion would leave for the common heritage merely those areas
that were unexploitable and therefore of little value. The only criterion
should be that of distance. It was logical for the limits of the continental
shelf and the economic zone to coincide. Consequently, the sheif as a
separate entity would disappear. Those states that claimed acquired
rights over the continental shelf were doing so under the 1958
Convention that was now being .reviewed"lsg.

‘However, for the broad-shelf states, such as the United States, Australia,

Canada, the Soviet Union, and Argenztina1'60

, the arguments advanced were not
convincing, particularly because they ignored the fact that broad-shelf states already enjoy
sovereign r‘iﬂgh't‘s bcyond the proposed 200 miles limits under the 1958 Convention on the
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Continental Shelf ~". In their view, the absorption of the continental shelf regime within

the 200 miles limits of the EEZ would, therefore, damage these established rightsl&'.

The broad-shelf states were on the minority side at UNCLOS III. Nevertheless,
the fact that their position was, essentially, based on valid arguments, viz. the wording of
Article 1 of the 1958 Convention on the Continental Shelf and the principle of the "natural

prolongation” 163

of the land mass, had made it necessary that the demands of these states
should not be ignored. UNCLOS III had, therefore, to resort to a compromise solution on
this issue. This compromise is reflected in Articles 76, 82 and 56 of the LOS Convention.
This last now allows a coastal state to extend its continental shelf beyond the 200 miles

limit as far as 350 mile'®*,

This position has assured consistency with existing
international law and has brought satisfaction to broad margin states. On the other hand, a
percentage of the products resulting from the exploitation of the continental shelf mineral

resources found beyond 200 miles was made payable to the international seabed authority
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which would distribute it between the states parties to the LOS Convention'®. This was a
concession made for those states adhering to the first trend.

More importantly, under Article 56 (1) and 57 of Part V entitled "Exclusive
Economic Zone" the coastal state enjoys sovereign rights for the purpose of exploring and
expoiting, conserving and managing the natural resources of the seabed and subsoil up to
200 miles. The same rights have been granted to the coastal state by virtue of Article 77
(1) of Part VI on the Continental Shelf. Moreover, under a cross reference from Article 56
(3), the coastal state's sovereign rights with respect to the seabed and subsoil resources,
are made exercisable in accordance with the Continental Shelf Part. This cross reference
raises the issue of whether or not the EEZ regime merges with that of the continental shelf.

- In the author's opinion, the: provision enshrined in Article 56 (3) seems to
recognize the autonomy of both institutions. This i-nterpretation finds support in the
_ é_xistence of parallel proyisions in Part V.and P_aft“ VI'on seﬂvc_ral matters such as the
Sové_,reign. rights with rcspéd At‘oi the resources of the se_abed and su‘soiL , seden_tary sp,écies
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and artificial islands™ . In both parts, two related but separate and independent regimes

are set up. It is not, thus, difficult to agree with Judge Gros who pointed out, in the

Continental Shelf (Libyan Arab Jamahiriya v. Malta) Case, 1984, that "comparison of

Articles 56-62 and 73-74 (Zone) with Articles 76,77,78,81 and 83 (Continental Shelf)
seems to leave only this alternative : either two legal regimes or chaos"!67.

This parallel system of EEZ and continental shelf, however, creates a difficult
problem with regard to delimitation especially between states with opposite coasts. If the
distance between two states with opposite coasts exceeds 400 miles and there exists a
continental shelf between them, then the delimitation issue can be resolved by resorting to

the principles contained in Article 83 (1)168, viz, agreementl69

, consistency with
: : 170 . . 171 . .
international law ", and equitable solution " . If the distance between these states is less

than 400 miles, however, then the situation becomes more complex. If the two states have
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asserted an EEZ, and both consented to ignore the continental shelf between them, then the
issue may not be difficult to resolve. But assuming that lthe continental shelf of one of
them goes beyond the median line of the two opposite coasts, can that state still exercise
sovereign rights over that part of the continental shelf as stated in Article 77 (1) of the LOS
Convention?

Due to the fact that the regime of the continental shelf appeared earlier than that of
the EEZ, and given the fact that, under the 1958 Convention on the Continental Shelf and
the LOS Convention, the rights of the coastal state do not depend on occupation or any
express proclamation, it seems that it is unlikely that a coastal state would abandon its

claim to its continental shelf beyond the median line of the two states with opposite coasts.

| On the other hand, by virtue of Article 56 (1), a coastal state enjoys, wi-thin its EEZ,

sbvete-i:gn#ﬁghts for the purpose of exploring and exploiting the non-living resouréés of -
' v‘the‘-seab,é\dn;‘and subsoil. It»see}ns, thus‘v,‘ tﬁat it is unlikely that a state would allo;v~;an’ o
‘opposite. state to ‘ésscﬁ the continental shelf underlying its EEZ.

- One possible mefhod to solve this problem 'appears to be that of absorbing the
continental shelf regime within 200 miles into the EEZ. Thus, if the distance between two
states with opposite coasts is less than 400 miles, then the EEZ should be delimited
regardless of the continental shelf between these states. Professor Oda appears to favor
this view 2.

On the other hand, a state with a broad shelf vis a vis an opposite state is likely
to reject this view. Under such circumstances, it is possible for this latter state not to assert
an EEZ and base its claim on the continental shelf theory. Furthermore, even if a state
claims an EEZ, it can assert its rights on a continental shelf based on customary rules of
international law. For example, the Statement of the Socialist Republic of Vietnam made in

May 1977 on the economic zone provides that the EEZ of the Republic extends to 200

miles from the baselinesl73. It further stated that : "The continental shelf of the Socialist




Republic of Vietnam comprises the seabed an subsoil of the submarine areas that extend
beyond the Vienamese Territorial Sea throughout the natural prolongation of the
Vietnamese land territory to the outer edge of the continental margin"174.

Another solution is to have different maritime boundary lines for the EEZ and the
continental shelf. For instance, in the hearing on the Continental Shelf (Tunisia v. Libyan
Arab Jamahiriya) Case on October 9, 1981, Libya took the following view :

“Libya considers that, as between states with opposite or adjacent coasts,
the delimitation of their respective continental shelf areas and of
their economic zones ought not, in the majority of cases, to be different.
Nevertheless, there may be factors relevant to fishing, such as established

practices, which have no relevance to shelf resources; and conversely, there

may be factors relevant to shelf resources such as geological features

controlling the extent of a natural prolongation - of no relevance to fishing.

It therefore follows that the two boundaries need not necessarily

coincide"”S.

In actual cases of delimitation, not all states have utilized a maritime boundary
line for delimiting the two zones. However, a large number of coastal states have already
used the concept of the single maritime boundary that serves for the purpose of delimiting
both the EEZ and the continental shelf in several regions of the globe176. On the other
hand, only very few states have agreed to have two different maritime boundary lines for
different purposes. For example, in the Agreement between Australia and France relating
to maritime boundaries separating the Heard and Kerguelon Islands in the South Indian
Ocean and the Australian mainland and New Caledonia concluded on 4 January 1982, the
two states agreed to have two different maritime boundary lines for different purposelTI.
Similarly, in the Agreement between Australia and Papua New Guinea concluded on 18
December 1978, the fisheries jurisdiction boundary line does not correspond to the

continental shelf boundary line'”8,




The sum of the above discussion is that the rights of the coastal state over the
EEZ non-living resources of the seabed and its subsoil are, in reality, governed by the law
of the continental shelf. This substantial prevalence of the continental shelf regime results
from the cross reference contained in Article 56 (3) to Part VI on the Continental Shelf. It
ensues from such a prevalence that the nature of the coastal states rights over the EEZ
seabed and subsoil is identical to that of the coastal state rights over the resources of the
continental shelf. These rights have a functional character. In other words, their purposes,
and the field of activity they are connected with, are explicitly defined. But, what is still
more important is that, as a consequence of the prevalence of the continental shelf regime,
these rights are exclusive. Nonetheless, the EEZ and the continental shelf remain legally
autonomous even though within the 200 miles limit they operate with respect to the same
area and similar non-living resources. They are concepts that have dissimilar stracture and

originug, which can, occasionally, justify the drawing of two different boundaries.

D. The Coastal State Rights over Other Economic Resources of the EEZ

Article 56 (1) (a) provides that the sovereign rights of the coastal state also apply
to "other activities for the economic exploitation and exploration of the zone, such as the
production of energy from the water, currents and winds".

Under the RSNT Part II Article 44 (1) (c), the coastal state was given "exclusive
jurisdiction" with regard to other activities for the economic exploration and exploitation of
the EEZ. This means that the coastal state alone was empowered to legislate and to take the
necessary enforcement measures in the zone with respect to these activities'®C.

The words "exclusive jurisdiction” were, however, replaced later in the ICNT of
1977 by the words "sovereign rights" in the context of the changes made to the EEZ

181

provisions to stress the economic nature of the EEZ .

In the above provision, three types of activities relating to other economic uses of
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the EEZ have been specifically mentioned. They are activities concerning the production of
energy from, first, water ; second, currents ; and lastly winds. In the author's opinion, the
listing of these activities is only illustrative. This is because, first, the comprehensive
nature of the expression "other activities for economic exploitation and exploration of the
zone" seems to suggest that the management and control of all other economically-oriented
activities in the EEZ are vested in the coastal state; secondly, the use of the words "such
as" denotes that the few activities mentioned in that provision are meant to be illustrative
and not conclusive.

Thus, the rights of the coastal state over the economic uses of the EEZ are not
confined to those activities that are related to the production of energy from the water,
currents and winds, but exte‘nd to include all othef cconomically-oriented activities which
will be made accessible either by present or future technolbgical devolepement . It'is .
interesting. Ato".'vriote that, prior to the convening of UCLOS I1I, -neither cuStomar-y nor
conventional international law had conferred these rights upon the coastal state. Although
the regime of the territorial sea, included coastal state jurisdiction over all activities directed |
to the economic exploitation and exploration of the territorial sea area, by virtue of its
sovereignty over it182, none of the regimes of the contiguous zone, the exclusive fishing
zone and the continental shelf were concerned with such activities. Under each one of
these last three regimes, third states retained the right to make such uses of the sea as a

reasonable use of the high seas.

Section II : The Coastal State's Non-Economic Rights in the EEZ

The other coastal state's rights in the EEZ relate to artificial islands, installations
and structures, marine scientific reseach and preservation of the EEZ's marine
environment. In this connection, Article 56 (1) (b) stipulates that in the EEZ the coastal

state has jurisdiction as provided for in the relevant provisions of the LOS Convention



withregard to :

(I) The establishment and use of artificial islands, installations and structures;

(II) Marine scientific research;

(II) The protection and preservation of the marine environment.

Unlike the coastal state's economic rights which are couched in terms of
"sovereign rights", the rights enumerated in this provision are described in terms of
"jurisdiction”. Although this term is often associated with the power of courts to hear and
adjudicate controversies, it has a broader meaning in international law. Jurisdiction is the
capacity Qf a state under international law to prescribe or to enforce a rule of law'33, Thus,
jurisdiction involves a state's right to exercise certain of its powers. Jurisdiction is
necessary for the validity of legislation, the most striking assertion of jurisdiction, and for’
the judiciél» actions of a state. As Beale cérrectl& obéewed; "the sovereign can not confer
jurisdiction.on his courts or his legislature when he has no such jurisdiciion aceording to
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the principles of international law" *". Jurisdiction may be plenary or limited in_scope. In

other words, a state may assert jurisdiction over all persons in a given geographical area

and for all purposes, or it may limit the extent of the jurisdiction exercised by type of
185
person, area, Or purpose .
The other EEZ competences set out in Article 56 (1) (b) relate to certain specific
topics. Moreover, these competences are to be exercised in accordance with the relevant
provisions of LOS Convention. This section attempts to establish the precise extent of

these competences. For the sake of analysis, the author will deal with these competences,

separately.

A. The Competence of the Coastal State with Regard to Artificial Islands,
Installations and Structures

As has already been mentioned, Article 56 (1) (b) gives the coastal state, with




respect to the establishment and use of artificial islands, installations and structures, only
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jurisdiction. In the first text ~ of UNCLOS III, the words exclusive rights and
jurisdiction were employed in this regard, which were later changed in the manner shown
in Article 56 (1) (b). In the author's opinion, this change in terminology does not seem to
ha;'e, in reality, any significant importance. This is because Article 60 of the LOS
Convention, which elaborates further on these rights envisages, on the one hand, that the
coastal state shall have the exclusive right to construct and authorize and regulate the
construction, operation and use of such objects, and from the other hand, it states that the
coastal state shall have exclusive jurisdiction over the same objects.

CItis impoftant to note that Article 60 of the LOS Convention addressing the issue
of artificial islands, installations and structures in the EEZ, establishes a distinction
between aniﬁcial islands, on the one hand, and installations and structures on fhe other,
‘but hone of th‘clsé terms has been définéd’in the LOS Con\;éntion187, Article 60 (1) (a)
grants the coastal state exclusive jurisdiction to construct and authorize and regula;e the
constrﬁction, operatiori, and use of artificial islands regardless of their purposes. This
means that third states are not allowed to build or operate such islands for military or any
other purpose without the coastal state's consent.

On the other hand, as far as installations and structures are concerned, Article 60
(1) (b) (c) gives the coastal state exclusive jurisdiction and the right to construct and
authorize and regulate the construction, operation, and use of such objects only if they are
for resources, marine scientific research, environmental and other economic purposes, or
which could interfere with the exercise of the rights of the coastal state in the EEZ.This
provision represents a compromise between two different approaches which emerged at
UNCLOS III. According to the first approach, all artificial islands, structures, and

installation should fall under the jurisdiction of the coastal state; according to a second

approach supported by the big maritime powers, it should only embrace artificial islands,
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structures, and installations which serve economic purposes188.

The latter provision means, at least in the interpretation of the maritime powers,

that third states have the right to place, within the EEZ, installations and structures that do

not have an economic purpose, except when they interfere in the exercise of the coastal
state's rights in the EEZ. The distinction between artificial islands for any purposes on the
one hand and structures and installations for limited purposes on the other hand is not

189, but since the LOS Convention does name these three categories of objects, they

Clear
are presumed not to overlaplgo. However, the coastal state's position appears to be
strengthened by the fact that it can always claim that a foreign installation or structure
interferes with the exercise of its right in the EEZ, an assertion that would be difficult to
~ challenge.

The rights: of the coastal state in respect of emp‘lacement of such object's"are
subject to certain limitations. Thus, the coastal state must give due notice of their
construction; provide warning of their presence; and remove them when they are no longer
used.’®! These objects should not be constructed where they may :interfere with
"recognized sealanes essential to international navigation"m.

In sum, the rights enjoyed by the coastal state in respect of artificial islands,
installations and structures in its EEZ are similar to the rights enjoyed by coastal states
under Article 5 of the 1958 Convention on the Continental Shelf 93 in respect of structures

relating to the exploitation of the shelf resources. But the scope of the rights has been

considerably broadened as they may be exercised for a broader range of purposes.

B. The Coastal State Competence with Respect to Marine Research
in the EEZ
Prior to UNCLOS I, there were no established international provisions covering

marine research. Therefore, ocean scientists enjoyed full freedom to conduct marine
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scientifiic research without restrictions 95. Even in territorial seas, permission was

rarely requested and when recquired was often given informallyl%.

At UNCLOS I, new provisions related to the conduct of MSR beyond the

territorial sea were adopted. Article 2 of the 1958 Convention on the High Seas states that
the high seas are open to all states and "no state may validly purport to subject any part of
them to its sovereignty". It further states that this freedom includes, inter alia, freedom of
navigation, freedom of fishing, freedom to lay submarine cables and pipelines, freedom of
overflight and others which are recognized by the general pinciples of international law.

Some have argued that, since the freedom to conduct MSR on the high seas is not
explicitely mentioned in this article, this activity was not regarded as a freedom of the high
seas197". In thé author's opinion, however, this view does not seem to be correct for two
reaons. First, the inclusion of the expressions "inter alia" and "others which are
‘recch)gni‘zed by the genéral principleé of international law" clearly ihdi’cate tha’vt‘th‘e lis’t of the
freedoms listed in Article 2 is not exhaustive; secondly, such a \;iew has no suppbrt in the
drafting history of this provision. In fact, the ILC had expressly stated, in its cbmmentary ‘
on Article 27 of its Draft Articles concerning the law of the sea prepared in 1956, that the
carrying out of MSR on the high seas is one of the freedoms of the high seas'S, Thus,
under the 1958 Geneva Convention on the High Seas, the right to conduct MSR, at least
in the water column of the sea beyond the territorial sea, appears to be a freedom of the
high seas not subject to prior consent.

The relevant provisions of the 1958 Geneva Convention on the Continental Shelf
are contained in Article 5. Article 5 (1) enjoins noninterference "with fundamental
oceanographic or other scientific research carried out with the intention of open
publication", but stipulates in a subsequent paragraph that the "consent of the coastal state
shall be obtained in respect of any research concerning the continental shelf and

undertaken there". Nevertheless, the coastal state shall not normally withhold its consent if



the request is submitted by a qualified institution with a view to purely scientific research
into the physical or biological characteristics of the continental shelf, subject to the proviso
that the coastal state shall have the right, if it so desires, to participate or to be represented
in the research, and that in any event the result shall be published. These provisions are
somewhat vague. The lack of distinction between "pure scientific research” and
exploration199 provided the coastal state with a good basis for the denial of the right to
undertake research. Thus, this Convention helped to establish the precedent for coastal
state jurisdiction over research in an area outside the territorial sea and for the coastal
state's right to place conditions on the research, such as coastal state participation and
representation in the investigation and mandatory publication of results. |

The issue of the scope of coastal state authority over research in areas beyond the

territorial sea was one of intense controversy in the Third Committee of UNCLOS 1l

The consent regime evolved as a compromise solution between two major opposing
interests, those of industrialized researchiﬁg‘ states advocating the complete freedom to
conduct research in all nonterritorial waters, and those of developing states seeking
protection against economic exploitation and threats to their national security201. Initial
proposals submiltted for negotiation ranged from that of researching states, a requirement
only to notify a coastal state in advance and comply with internationally agreed upon

/ conditions202

, to that of developing states, an absolute coastal state consent regime.

An important innovation, submitted at the Second Substantive Session of
UNCLOS III in 1975, proposed that research related to natural resource exploration and
exploitation be subject to an absolute consent regime, while other (i.e. fundamental
scientific) research be subject only to notification of the coastal state and certain other
specified obligations203. Criticism by developing states of the proposed latitude

afforded fundamental research204, eventually, led to the development of a regime in

which consent is required for all research in the EEZ, but should be granted if specified




conditions are met.
In accordance with Article 56 of the LOS Convention, the coastal state has
"jurisdiction as provided for in the relevant provisions of this Convention" with regard to
MSR. The relevant provisons are set out in Part XIII of the LOS Convention , especially
Articles 246-254 .
Article 246 (1) stipulates that the coastal state has the right to "regulate, authorize

and conduct marine scientific research" in the EEZ. The same article further stipulates in

paragraph 2 that "marine sqientiﬁc research in the exclusive economic zone... shall be
conducted with the consent of the coastal state.” This means that ahy research without
consent would violate the coastal state's jurisdiction.The coatal state is, however, puf
under an obligation to- grant consent for all 6ther marine scientific research activities in

w205

"normal circumstances"“". Yet the delineation of what specifically constitutes normal . :

circm's,tances remains undefined, and is thereby left, essentially, to the discretion of the
coastal ~state206. '

Gi\}en that normal circumstances exist, a coastal state may still withhold its
consent under certain specific situations, one of which is if the project "is of direct

"207, arguably true of

significance for the exploration and exploitation of natural resources
much fundamental MSR?%, The coastal state may also suspend or stop research activities
if they are not being conducted according to agreement or a major change is effected after
consent has been grantedzog.

Coastal state consent need not necessarily be given expressly. It may be implied
in two situations : (1) when the coastal state has not reacted within four months to the
communication informing it of the intention to conduct the research (i. e., the request for
consent)210, or (2) when the reesearch project is to be carried out by or under the auspices

of an international organization of which the coastal state is a member and the research in

question was approved by the coastal state when the decision was taken by the



organization to carry out the project, and the coastal state has not expressed any objection
within a period of time of four months of notification of the project by the organization21 1
Any state intending to carry out MSR in the EEZ or on the continental shelf of a
coastal state must provide the latter state with certain, specified information at least six
months before the expected starting date of the research work; this is to be regarded as the

request for coastal state COﬂSCﬂt2

12 The researching state is required to comply with a
number of specified conditions. The most important of these are giving the coastal state an
dpportun-ity to participate or to be represented in the research, providing it with the results
of the research and with access to the data and samples collected, and assisting in
assessing or interpreting the data, samples, and research results, and the removal of
installations and equipements subsequent to cbmpletionm.

Finally, any dispute related to the exercise by the coastal §tate of its rights to
yv-it_hhold éonsent for MSR Qf to order its suspcnsign or cessation are exempted from the
corhpulsory binding dispute settlement system214. Howéver, these disputés remain subj,(ec;t
to the LOS Conventidn’s compulsory conciliation proccdureszlS.FAvl} other disputes
concerning MSR are to be settled in accordance with the procedures entailing binding
decisions?!®,

In sum, the LOS Convention's provisions concerning the conduct of MSR in the
EEZ have extended the consent regime of the1958 Convention on the Continental Shelf to
the water column above the shelf. This is clearly seen in the fact that these provisions
establish the coastal state's consent as a prerequisite for foreign access to MSR in the EEZ.
Though the coastal state has been placed under an obligation to give its consent to pure
research to be conducted by third states in its EEZ in "normal circumstances”, this
obligation is imprecise and does not therefore constitute a tangible obligation upon the

coastal state. Moreover, even if normal circumstances exist, access to MSR in the EEZ is

made subject to certain conditions enumerated in Article 246 (5). The inclusion of
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imprecise terms in these conditions gives a coastal state wide prerogatives to withhold its
consent. Coastal state prerogatives appear to be underlined by the fact that the decision to
prohibit foreign scientific research in its EEZ is explicitly exempted from compulsory

binding third-party dispute settlement under the terms of the LOS ConventionZ!” .

C.The Coastal State Competence with Regard to the Protection and
Preservation of the EEZ Marine Environment
From the start, the proponents of the EEZ concept suggested that the regime of
the EEZ should include the competence of the coastal state to protect and preserve the EEZ
marine environment.2'8 During the course of negotiations at UNCLOS III, the sponsors
of the concept of the EEZ. emphasized the close link that exists between resource
jurisdiction and jurisdiction with regard to the protection of these resources from the
harmful effects of marine pollution. The statement made on July 16, 1974, by the delegate
of Canada in the Third Committee at the Caracas Session-of UNCLCS III emphasized this
particular link. The Canadian delegate said that : |
"What had to be emphasized was that the economic zone was not simply a
contiguous resource zone... but involved the function and inter-relationship
between resource jurisdiction and the prevention of pollution"219.
However, to what degree a state would be able to exercise this competence was a

matter of great controvery at UNCLOS 2?0

. The maritime states had argued that any
exercise of jurisdiction in this regard should be within internationally-agreed pollution
controls, for if coastal states were allowed to impose their own rules as to shipping design
and construction, freedom of navigation could be impeded. The compromise adopted by
UNCLOS III is set out in Articles 56 (1) (b) (iii), 208, 210, 211, 214, 216, and 220 of
the LOS Convention.

In general terms, all states parties are obliged by the LOS Convention to "protect
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"221

and prevent the marine environment and are to take all measures, consistent with the

treaty, to prevent, reduce, and control pollution of the marine environment from whatever

source 222.

Specifically, as to the EEZ, Article 56 (1) (b) (iii) states that in the EEZ the
coastal state has jurisdiction as provided for in the relevant provisions of the LOS
Convention with regard to the protection and preservation of the marine environment. The
relevant provisions are contained in Articles 210 and 216 dealing with the dumping of
wastes; Articles 208 and 214, on pollution from seabed activities ; and Articles 211, 220

and 234 on pollution from vessels.

1. Dumping in the EEZ

The ;érm "dumping" refers to any d_eli‘b,érate_ disposal of wastes from vessels,

_aircraft, platforrns, as well to any .deliberefté disposal of’”Ve;sels, ‘éircra_ft, platforms or

other man -made structures at sea’>>,

Article 210 (5) of the LOS Convention provides kthat dumping within the
territorial sea or the EEZ, or onto the continental shelf, "shall not be carried out without
the express prior approval of the coastal state”. This provision has, thus, made it very
clear that the freedom of states to dump is limited by informed consent requirements when
states desire to dump into the EEZs of other nations>2*,

Moreover, under the same paragraph, the coastal state is given the right to enact
laws and regulations concerning dumping within its EEZ "after due consideration of the
matter with other states which by reason of their geographical situation may be adversely
affected thereby". This prescriptive competence is, however, not a discretionary one, for
the coastal state is placed under a duty to legislate in accordance with the applicable

international rules and standards established through competent international organizatoins

or diplomatic conferences.




In so far as enforcement is concerned, Article 216 (1) (a) stipulates that the laws
and regulations issued in accordance with the LOS Convention and applicable international
rules and standards for the prevention, reduction and control of dumping shall be enforced
"by the coastal state with regard to dumping within its... exclusive economic zone". This
means that enforcement of laws and regulation aiming at preventing and reducing dumping
in the EEZ is the sole competence of the coastal state. This prerogative of the coastal state
is new in international law . In this connection, Douay has correctly said :

"Le domaine de limmersion marque....une extension de la juridiction nationale en

matiére de preservation du milieu marin aux fins d'assurer la protection des resources

sur-lesquelles I'Etat cotier exerce des droits souverains"225 .

2. 'Pollution from Seabed Activities

The LOS Convention vests the relevant environmental powers and duties in those

states that have jurisdiction over the activity in question. In this connection, Aﬁiclc 208
states that "coastal states shall adopt laws and regulations to prevent, reduce and control
pollution of the marine environment arising from or in connection with sea bed activities
subject to their jurisdiction”. Thus, within the zones placed under its jurisdiction, that is to
say, its internal waters, its territorial waters, its EEZ and its continental shelf, the fight
against pollution caused by activities relating to the sea bed falls within the competence of
the coastal state. The competence assigned to the coastal state, in this regard, appears to be
broadly similar to the powers that a coastal state has hitherto enjoyed under the continental
shelf regime226. It includes both the enactment of laws and regulations and their

enforvcc:ment2

2N regards the former, the coastal state is entitled to establish national
laws and regulations aiming at preventing, reducing, and controlling pollution from the
seabed activities within national juridicti0n228. Such laws and regulations and measures”

shall be no less effective than international rules, standards and recommended




practices"229. This means that coastal states are left free to establish more effective and

stringent laws and regulations than internationally agreed ones.

Regarding enforcement, Article 214 provides that "states shall enforce their laws
and regulations adopted in accordance with Article 208 and shall adopt laws and
regulations and take other measures necessary to implement applicable international rules
and standards" for the protection of the marine environment from pollution arising from
seabed activities under their jurisdiction. It follows that the coastal state is the only state
enjoying the competence of enforcing norms aiming at preventing and reducing pollution

from the seabed activities undertaken in the EEZ.

3. Pollution from Véssels

With respect to pollution from ve‘,ssels230 in the EEZ, the approach. of the LOS
Convention is dissimilar to that adopted in respect of pollution by dumping ahd seabed
activities. It recogﬁizes the jurisdiction of the coastal state concerning the marine

environment in this case, but taking into account the interest of other states in

w231

navigation"“”". It follows that the laws and regulations pertaining to pollution from

vessels established for that zone must, according to Article 211 (5), conform and give

effect to "generally accepted international rules and standards established through the

w232

competent international organization or general diplomatic conference"“ . This is

particularly important for maritime states because a universal 200 miles economic zone

would embrace some of the worlds most important shipping routes>>>,

Exceptionally, where such international rules and standards are deemed

234

inadequate to meet special circumstances in clearly defined areas of a state's EEZ “7, the

235, is to be consulted

competent international maritime organisation, presumably the IMO
and within 12 months, if that international organisation agrees, the coastal state may for

that area :
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"Adopt laws and regulations for the prevention reduction and control
of pollution from vessels implementing such international rules and
standards or navigational practices as are made applicable, through the
organisation, for special areas"230,
Furthermore, the LOS Convention states further in Article 211 (6) (c) that :
"If the coastal states intend to adopt additional laws and regulations
for the same area for the prevention, reduction and control of pollution
from vessels, they shall when submitting the aforesaid
communication, at the same time notify the organization thereof. Such
additional laws and regulations 'may relate to discharge or navigational
practices but shall not require foreign vessels to observe design,
‘cons‘truction,r manning or equipment standards other than generally
accepted iﬁternational ) rules and standards; They shall become
applicable to foreign vessels 15 months after the submission of the
communication to the organization, provided that the organization
agrees within 12 months after the submission of the communication®.

These provisions empower a coastal state to enact additional rules for certain

areas of the EEZ and for the prevention and reduction and control of pollution from ships.

satisfy specific conditions that are, first of all, such competence can be exercised only
when it is based on technical reasons linked to the oceanographic and ecological
characteristics of the zone, to its utilization and to the particular nature of the character of
the traffic, and all scientific and technical justifications should be provided by the coastal
state itself; secondly, it is not the coastal state which determines whether or not an area of
the EEZ has particular circumstances, but this would be the decision of the competent

|

\
However, in exercisng this additional enactment competence, a coastal state is required to
international organization, which in fact means, in most cases, the IMO; and lastly, and



most importantly, the regulation thus issued by the coastal state cannot enter into force and
be binding on other states until it has received the official consent of IMO. Moreover, such
consent can be given only upon the expiry of 12 months after the submission of the
communication to the organization. Three months later the regulation may be applied to
foreign vessels.

The purpose of the above precautions is, certainly, to avoid any unjustified
interference with navigation in certain parts of the EEZ, and their effect is to subordonate
the exercise of the competence to IMO monitoring of the motives and content of the
national regulation. IMO will make sure that they are in conformity with the provisions it
will itself have adopted in connection with areas that might be placed under special
protection. |

Therefore, it is. submitted ihat the coastal state has no discretion in this field, but

its comptence is internationally controlled.

With respect to enforcement of the relevant international rules and standards or -

the international legislative and regulatory. provisions adopted in conformity with them,
jurisdiction is shared by the flag state, the port state, and the coastal state when violations

are committed in the EEZ237

. In this domain, authority is, generally, denied to the coastal
state>>S. Exceptional authority is, however, provided in two situations. These are, first,
enforcement action could be taken when the vessel accused of having committed in the
EEZ a violation of the internal and international rules in force is voluntarily within a port
or at an offshore terminal of the coastal state, which is therefore regarded in this case the
port state239; secondly, action could be taken when there is manifest proof that, by reason
of the violation committed by the foreign vessel in the EEZ, there have occured discharge
causing major damage or threat of major damage to the coastline or related intersts of the

coastal state or to the resources of the EEZZ40.

Furthermore, even in cases where a coastal state has a clear objective evidence
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that a vessel navigating in its EEZ or its territorial sea has committed a violation of
applicable rules for the prevention, reduction, and control of pollution from vessels, its
enforcement action is limited in two ways. They are, first, the proceedings instituted
against the offending vessel should be suspended upon the taking of proceedings to
impose penalties in respect of corresponding charges by the flag state within six months of

d241; secondly, only monetary penalties

may be imposed upon foreign vessels for such violations®*2,

the date on which proceedings were first institute

In sum, the c;oastal state's competence regarding the marine environment has
greatly increased as a consequence of the EEZ. The coastal state's competence for the
protection and preservation of the marine environment predominates in all matters related
to the EEZ and continental shelf resources. But, while the coastal state has, in the EEZ,.

jurisdiction with regard to the protection and preservation of the marine environment, and

" the jurisdiction in question may apply to foreign vessels navigating within its EEZ, itis

not an exclusive but rather a shared jurisdiction.
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CHAPTER THREE

EEZ - THIRD STATES

Introduction

Under both customary law and the 1958 Geneva Conventions on the Law of the
Sea, the high seas started at the point of the termination of the territorial sea'. The high
seas were open to all states, and no state may validly subject any part of them to its
sovereigntyz. Moreover, according to Article 2 of the Convention on the High Seas, the
' freedom of the high seas comprises, inter alia, freedom of navigation; freedom of fishing;
freedom to lay submarine cables and pipelines; freedom of overflight; and other freedoms
that are recognized by the general principles of international law.

| The situation that exists now, as a consequence of the LOS Convention, is that

the high scas stricto sensu‘ begins only at the outer limit of the EEZ>. This new concept
has given coastal states sovereign rights for the pufpose of ‘explor_ing and exploiting,
conserving and managing all natural resources found in the water column, seabed and its
subsoil up to 200 miles from the baselines*. It has also granted coastal states jurisdictional
rights as provided in the LOS Convention with regard to the establishement and use of
artificial islands, installations and structures; marine scientific research; and the protection
of the marine environment. On the other hand, third states have also certain rights in the
EEZ. These rights are of two categories, rights related to non-economic uses, and rights
related to access to the EEZ living resources. As far as the former category is concerned,
Article 58 (1) states that in the EEZ all states "enjoy, subject to the relevant provisions of
this Convention, the freedoms referred to in article 87, [the article setting forth high seas
freedoms], of navigation and overflight and of the laying of submarine cables and
pipelines and other internationally uses of the sea related to these freedoms, such as those

associated with operation of ships, aircraft and submarine cables and pipelines, and
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compatible with the other provisions" of the LOS Convention. The issue that arises here is

that are the freedoms accorded to third states, in the EEZ, of the same scope as the
traditional high seas freedoms ? This question is discussed in section I.

Regarding the second category of rights, two specific provisions of Article 62
concern which states will be granted access to the EEZ fisheries. Paragraph 2 provides for
the basic coastal state obligation, such as it is, to grant access, and also singles out LL and
GDSs for "Particular regard". Paragraph 3 requires the coastal state to "take into account
all relevant factors" and then emphasizes four different categories of states : first, the
coastal state; secondly, LLS and GDSs7; thirdly, developing states in the region or
subregion; and lastly, states which have made substantial efforts in research and
identification of fish stocks. In the the author's opinion, these provisions on access are not
clear®. Their vag‘vl)l‘eness is partly due to thé fact that the LOS Convention does not state
whether or not the relevant faétoré referred to in paragraph 3 are to be taken into account in
the order in whi(;h. they are listed. Section II 'examines'thc LdS Convention provisions.in
relation to the latter three categories of states. The rights of each category of states w1ll be

considered in the context of coastal states authority over EEZ access.

Section I : The Rights of Third States Related to Non - Economic Uses of
The EEZ

As has already been noted, under both customary law and the Law of the Sea
Conventions adopted in 1958, in the high seas freedoms of navigation, fishing,
overflight, the laying of submarine cables and pipelines and other freedoms recognized by
the general principles of international law were available to ships and planes of all states.
These freedoms were subject only to the criteria of "reasonable use" and consideration for
the legitimate rights of others”.

The need to safeguard the right of free communication within practicable limits
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was a constant theme during the evolutionary stages of the concept of the EEZ. Specific
reference to the preservation of the freedom of navigation within the asserted zones was
made in the pre-UNCLOS III Latin American and African States extensive claims over
large areas of the high seal®. Moreover, later during the debates at UNCLOS III,
especially at the 1974 Caracas Session, the need to preserve the freedoms of navigation,
overflight, and the laying of submarine cables and pipeline in the EEZ was repeatedly
emphasized. In this connection, at that Session, the Chilean delegate said :

"The economic zone could be defined legally as a

jurisdictional zone over which the coastal state exercised

sovereign rights of a primary economic nature, without

" prejudice to - the freedoms of navigation and overflight, up to ’

200 miles"!1.

As a result, all the negotiating vt‘ex-ts: of UNCLOS III contained a provision
pre‘sewin.g"thé,sc freedoms in the EEZ, and ,eventu-al'ly they have been enshrined in
Article 58. (1), togethcr. with othér intemationélly lawful uses of the sea related to these
freedoms and compatible with the other privisions of the LOS Convention. Accordingly,
the non-economic rights pertaining to third states, in the EEZ, could be classified under
two categories : first, freedoms of navigation, overflight and of laying of submarine
cables and pipelines; secondly, other internationally uses of the sea related to the rights
included in the first category. For the sake of analysis, the two categories are treated

separately.

A. Freedoms of Navigation, Overflight and of the Laying of Submarine
Cables and Pipelines |
All these freedoms are essentially concerned with international communications.

However, each freedom has its own peculiarities and thus are discussed hereunder in turn.

145



1. Freedom of Navigation

In the Behring Sea Fur Seal Arbitration (Great Britain v. United States), 1893,

Britain defined the freedom of navigation as "the right to come and go on the high seas

"12. In the same line, Gidel observed that :

without let or hindrance
"L'idee essentiellement contenue dans le principe de liberté de la haute mer est
lidée d'interdiction d'interference de tout pavillon dans la navigation en temps
de paix de tout autre pavillpn"13.

Thus, one of the basic freedoms emanating from the general principle of the
freedom of the high seas is that ships of all states, including warships14, enjoy the right to
navigate freely on the high seas. This freedom entails as a general rule that €ach subject of
international law exercise, in time of peace, exclusive jurisdiction on the high seas over all
ships that are entitled to fly ifs own flag, but not over othersls,.‘Frecdom of navigation has
not, however, been regarded as absolute in scope. In this connection, in the Fisheries

Jurisdiction Case (United Kingdom v. Iceland), the ICJ noted that in the exercise of the

freedoms of the high seas all states must have "reas,onablc regard to the interests of other
states" 1. Other restraints on the exercise of freedom of navigation, both of éustomary and
conventional nature, are also in existence. Amongst others, the prohibition of states from
allowing ships flying their flag to engage in piracy or transportation of slaves; hot pursuit;
right of approach of warships; and fisheries conservation' . The LOS Convention adds to
the list of prohibited activities in the high seas, unauthorized broadcasting and engaging in
illicit traffic in narcotic dru gs and psychotropic substances contrary to international
conventions'®.

Now and as a direct consequence of UNCOS III negotiations, specific functional
rights have been accorded to coastal states in the EEZ which extends seaward to 188 miles

from the outer limit of the territorial sea, and which was traditionally regarded as part of

the high seas. On the other hand, third states, irrespective of their geographical location,
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enjoy the freedom of navigation referred to in Article 87 which sets forth the freedoms of
the high seas. But the exercise of navigation is made subject to the relevant provisions of
the LOS Convention.Certain observers have questioned whether navigation in the EEZ is
sufficiently protected against coastal state encroachment. In this connection Congressman
John Breaux, for instance, has said that the LOS Convention fails "to offer clear

protection for navigation rights in the new 200 miles exclusive economic zone".

In the present author's opinion, this view appears to be not sufficiently founded.
In fact, the basic provisions of the LOS Convention and the specific regime of the EEZ
show a constant concern for duly safeguarding the freedoom of navigation in the EEZ.
“This is perfectly natural since, as already explained, it is the most traditional of the

freedoms of the sea and forms an integral part of the rules of customary and conventional

international law governing the law of the sea’?,

Precisely, Article 58 >(1) of the LOS Convention providés that in the EEZ all
kstatc‘s enjoy "the freedoms reférred to in Article 87 of nav’igationm and overflight and‘ of thé
laying of submarine cables aﬁd pipelines"”. Th1s cross-reference to Article 87, which lists
the major freedoms of the high seas, has made it abundantly clear that the freedom of
navigation accorded to third states in the EEZ is identical to that enjoyed in the high seas.
In this context, Bernard Oxman a member of the U.S delegation to the UNCLOS III,
explaining the existence of such identity, has correctly observed :

"As to the qualitative nature of the *freedom' of navigation, overflight, and laying
of submarine cables and pipelines, the adjectival clause "referred to in article 87"
inserted after "freedoms"establishes the qualitative identity of these freedoms
with those beyond the economic zone, as Article 87 is the basic Article
enumerating high seas freedoms..."21.

Moreover, in the context of UNCLOS 111, the generalized opinion has reaffirmed

this basic freedom22, which has not been the subject of disagreement save in some isolated

situations.
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However, the application of the regime of freedom of navigation to the EEZ
proved to be a difficult task, not because the territorialization of the EEZ was intended, but
because this regime had to be harmonized with the interests recognized therein for coastal
states.

As Professor Riphagen has rightly observed, "la conclusion semble s'imposer
qu'en matiere de navigation lato sensu le nouveau droit de la mer ne s'écarte pas pour

"23. What has occured in the EEZ, as has been further

I'essentiel des principes de I'ancien
explained, is the substitution of the traditional dichotomy between the regime of the high
seas and the regime of the territorial sea by a new dichotomy of a functional nature that
entails the interest in navigation and the interest in the exploitation of natural resources>".
This new functionality explains the limitations which the freedom of navigation may face
in the EEZ%.

Itis iﬁteresting to recall that the freedom of navigétion accorded to third states in
the EEZ is subject to the relevant provisions of the LOS Convention26. Some of these
relevant povisions are contained in Part V on the EEZ, while certain others are scattered in
several other parts of the LOS Convention. In several cases, these relevant provisions
place certain limitations on the exercise of freedom of navigation within the EEZ. The first
explicit limitation is the general principle of due regard27 to the interests of other states in
the exercise of the high seas freedoms, as stipulated by Article 87 (2), which is cross
referenced in Article 58 (3). "Other" states must also include the coastal state to whose
rights in the EEZ other states must in any case have due regard under Article 58 (3)28.
Secondly, freedom of navigation in the EEZ is subject to Articles 88 to 115 of the LOS
Convention dealing with navigation on the high seas "in so far as they are not
incompatible” with the provisions contained in the EEZ Part?’. This means that other

limitations on absolute freedom of navigation on the high seas, such as the nationality of

ship3 0, the prohibition of transport of slaves® !, piracy3 2, and the right of hot pursuit33 are
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applicable in the EEZ as they are universally recognizz:d3 4

More important is that Article 60 (4) provides that :

"The coastal state may, where necessary, establish reasonable satety zones
around artificial islands, installations and structures in which it may take
appropriate measures to ensure the safety of navigation and of the artificial
islands, installations and structures".

This provision, like that contained in Article 5 (2) of the 1958 Convention on the
Continental Shelf, explicitly empowers the coastal state to regulate navigation of third
states in some parts of its EEZ>®. The absence of speciﬁc guidelines as to the content of
fhé words "appropriate measures" gives a coastal siate a wide discretion with respect to the

measures to be taken in the established safety zohe_s.

However, .Articlé 60 (7) prohibits the estéblishment of safety zones "where
interference may be caused to the use.of recognized sea lanes essential to -intematio,nyafl'
navigation". Moreover, paragraph 5 of the same article stipulates that the size of the safety
zones should be limited to 500 metres around the established islahds, installations. and
structures, save when authorized by generally accepted international standards or
recommended by the competent international organization. These provisions have been
taken almost verbatim from Article 5 (3) of the Convention on the Continental Shelf. They
contain important limitations on the siting of safety zones as well as on their size and,
consequently, on the sphere of the coastal state's unilataral regulatory competence
explained above. With these limitations on the discretion of the coastal state, it seems that
it is unlikely that the siting of artificial islands and installation or rules governing
navigation in the surrounding safety zones would have any appreciable impact on the
freedom of navigation in the EEZ. Nonetheless, with the recognition to the coastal state of
exclusive right to construct artificial islands and installations and structures for the purpose
of the economic uses of the EEZ, it is not possible to say conclusively that the exercise of
navigation in the EEZ will not be limited at all. This is because, although such objects may

not be established where interference may be caused to the use of recognized sea lanes
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essential to international navigation, they could be strategically placed in a way that allows

the coastal state to monitor foreign submarines and thus limit the use of the EEZ by the
navies of third states>®.

The second provision in the EEZ Part of the LOS Convention which grants
coastal states certain powers which would adversly affect the freedom of navigation in the
EEZis Article 73 (i) dealing with the enforcement powers of the coastal state concerning
fishing in the EEZ’. This provision provides :

"The coastal state may, in the exercise of its sovereign rights to explore, exploit,
conserve and manage the living resources in the exclusive economic zone, take
such measures, including boarding, inspection, arrest and judicial proceedings,
as may be necessary to ensure compliance with the laws and regulations
adopted by it in.conformity with the Convention®.

Thé,coastal. state compétencc to adopt enforcement measures affecting navigation
by foreign vessels in the EEZ is a very con"troversiafl‘ issue. One view has,givé‘h ita
narrow: :interp,rc:tation3 % Ina commentary offering detailed examination of ‘thc‘;pr,oblerr.l of
accommodation of coastal state resources ~rigﬁts..' with rights of third states in the EEZ,
Professor Bernard Oxman, one adherent to this view, has observed that :

"The sovereign rights of the coastal state with respect to fishing do not deprive a
fishing vessel of freedom of navigation. Absent specific evidence, it would be
manifestly unjustifiable to stop and board a freighter or oil tanker navigating
through the zone to ensure that it is not fishing, but it would also be manifestly
imprudent to expect the coastal state to refrain from inquiry regarding a large

fishing fleet moving slowly with gear in readiness and with no apparent

destination through a rich fishing ground far from any known navigation
route™?.
This statement restricts the coastal states regulatory and enforcement competences

over foreign vessels passing through the EEZ to very narrow limits. It seems that it

suggests that the coastal state would only be allowed to board and inspect vessels which
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are actually engaged in ﬁshing40. Other measures would be prohibited even if reasonable

in regard to coastal and flag state interests.

A very different view of the balance in the LOS Convention is that the right of
freedom of navigation is subject to the relevant provisions of the LOS Convention and
that, therefore, this right is subordinate to the coastal competences in the EEZ. Under this
broad view, any foreign vessel passing through the EEZ could be subject to being stopped
and inspected to ensure that it was not violating the coastal state's laws and regulations
adopted in accordance with the LOS Convention®’.

However, in the author's opinion, some middle ground appears to be the correct
position. The circumstances of the presence of a foreign vessel in the EEZ should
determine the reasonableness of the coastal state's enforcement action. Thus, if the vessel
involved is a freighter or oil tanker, the fact that it follows its route slowly does not entitle
the coastal state to take any enforcement action against it. Moreover, the mere fact that
crewmen may have streamed a few fishing lines astern would not warrant boarding and
inspecting. On the other hand, if the foreign unit involved is a fleet of fishing trawlers not
adhering to recognized sea lanes while in transit, or is accompanied by a factory ship, it
does not seem unreasonable that a coastal state would take enforcement measures to ensure
that vessels appearing to be merely passing through the EEZ are not actually fishing in it.

Furthermore, the coastal state is empowered under certain provisions of Part XII
of the LOS Convention®? to take certain measures with respect to vessels navigating in its
EEZ, to enforce environmental laws on vessel-source pollution that conform to generally
accepted international rules and standards, and for enforcing its own regulations on
dumping of wastes. This competence of the coastal state, of course, constitutes a further

limitation*>. But, as has been observed by one author, this limitation does not affect the
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"rights" specified in Article 58, but only the "manner” in which those rights are to be

exercised“.

2. Freedom of Overflight

Under both customary and conventional international law, the coastal state's
sovereignty extends to its territorial sea and the airspace above it*>. While alien vessels,
with the exception of warships, enjoy the right of innocent passage in the territorial sea46,
such a right is denied to foreign aircraft through the airspace above it*?,

In the Conventibn on the Territorial Sea and the Contiguous Zone48, the sole
article onq' the contiguous zone, which is Article 24, refers to control by the coastal state "in
a zone of the high seas lcontiguous tb its‘ territorial sea" for defined purposes only. By

virtue of this article, a coastal state may; if it wishes to do so, exercise certain preventive

, .. . . : ' . . . . 4
and punitive powers in relation to custom, fiscal, immigration or sanitary matters .

“Morc‘over, Article 1 of the Convention on the High Seas>? defines the 'high lseas" as "all
parts of the sea that are not inc{udcd in the territorial sea or in the internal waters of a
state”. It follows that the rights of the coastal state in such a zone do not amount to
sovereignty, and thus other states have therein the rights exercisable in the high seas
including the right of overflight.

Under the 1958 Geneva Convention on the Continental Shelf’ l, the coastal state
has also sovereign rights over the shelf, but only for the exploration and exploitation of
the natural resources of the continental shelf’ 2. The Convention expressly states that the
rights of the coastal state do not affect the status of the superjacent waters as high seas or
that of the airspace above the waters>>, Finally, in exclusive fishing zones, generally
recognized more recently, the coastal state enjoys exclusive rights in relation to all fishery
matters”*, It must be emphasized, however, that in all the above-mentioned zones, the

residual status remains that of the high seas and the rights of the coastal state, being
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simply limitations upon the predominant principle of the freedom of the high seas, must be
restrictively interpreted in case of conflict with rights underlying the principle of the
freedom of the high seas” . Thus, like the freedom of navigation, freedom of overflight
beyond the territorial sea remained available to all states, subject of course to the criteria of
"reasonable use" and consideration for the legitimate rights of other states in those sea

areas.

What does the LOS Convention state in relation to overflight over the EEZ?
Article 58 (1) provides that all states enjoy within the EEZ the freedoms referred to in
Article 87 of navigation and overflight. The cross-reference to Article 87 of the LOS
‘Convention, which lists the major freedoms of the high seas, is important. It makes it
evident that the freedom of overflight accordéd to the generality of states above the EEZ is
qua!itatively ﬁie same as that enjoyed over the high seasS6. However, this is not the end of
the storyi In fact, the same paragraph adds that the @njoymeﬁt of freedom of overflight in

the EEZ -is subject to the relevant provisions of the LOS Convention. Moreévc;r,
paragréph 3 of the same article provides that, "in exercising their rights and performing
their duties under this Convention in the exclusive economic zone, states shall have due
regard to the rights and duties of the coastal state and shall comply with the laws and
regulations adopted by the coastal State". This means that this freedom is not unlimited,
for its exercise is to be compatible with the provisions of the LOS Convention.

This freedom, like the freedom of navigation in the EEZ, is subject to two
explicit limitations, namely due regard for other states and Articles 88-115 of the LOS
Convention dealing with navigation on the high seas and other rules of international law
compatible with the EEZ provision557. In addition, the freedom of overflight in the EEZ is
implicitly subject to two further possible limitations. First, the EEZ regime, for instance,
grants a coastal state sovereign rights with regard to activities for the exploration and

exploitation of the zone, such as the production of energy from, inter alia, winds. This
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could involve the presence of wind-energy exploitation devices at heights normally used
by aircraft, which would prevent low flying in the vicinity of such devices®®, Secondly,

aircraft are subject to the coastal state's competence to regulate the dumping of waste>”.

3. Freedom of Laying Submarine Cables and Pipelines

The general principle of freedom to lay cables and pipelines under the ocean has
long been accepted in international law without any quc:stion6 % This i ght, enjoyed by all
states, remained protected under the law of the continental shelf contained in the 1958
Convention on the Continental Shelf®".

The LOS Convention has, in fact, confirmed the old position. Article 58 ensures
this freedom in the same terms as the freedoms of navigation and overflight, that is by
means of cross-reference ‘io Article 87, with the requirement thaéits enjoyment is subject
t.o. the cxplicit limitations of duc'considefation for the interests of other states and Articles
88-115 of the LOS Convention. While many of these Articles do not apply to cables and
pipelines, Articles 112-15 are specifically concerned with them62._ These are designed to |
prevent injury to cables and pipelines, and to compensate ships for sacrificing gear for this
purpose. The 1958 High Seas Convention contains similar povisions63.

Moreover, there exists a further limitation included in Article 79. Despite the fact
that this latter article is found in Part VI on the continental shelf, it also applies to the
EEZ, since the seabed of the EEZ is coterminous with the continental shelf®*. Unlike the
1958 Convention on the Continental Shelf,®> Article 79 (3) provides that "the delineation
of the course for the laying of such pipelines" is subject to the consent of the coastal state.
An interesting problem arises in this respect. Article 58 (1) recognizes that all states are to
enjoy the freedom of laying of pipelines within the EEZ. Thus, one may argue that the
coastal state's consent is only required with regard to the shelf that lies beyond the EEZ.

On the other hand, the same Article does provide that the enjoyment of the said freedom is
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"subject to the relevant provisions of this Convention". It seems therefore reasonable to
apply the consent requirement contained in Article 79 (3) even within the EEZ%S.
Furthermore, Article 79 (4) gives the coastal state the power to set conditions for
cables and pipelines which enter its territorial sea, and enables it to exercise its jurisdiction
over cables and pipelines that are constructed or which are used in connection with the
exploration of its continental shelf or exploitation of its natural resources. This appears to
be logical since a coastal state enjoys under both customary and conventional international
law sovereignty over its territorial sea and sovereign rights for the purpose of exploring
and exploiting the shelfs resources, But, to what extent the provision enshrined in
Article 79 (3) is compatible with a freedom to lay pipelines may be questioned. In fact, ‘as
Churchlll has correctly, observed, the use of the. "term freedom here is perhaps

mislc:ading"6 7_._

E, Other Internét’iohél U‘sés of thve Sea Related to Naviglatioh, Overflight,
and the Laying of Cables and Pipelines o |

Article 58 (1) provides also that the rights of third states in the EEZ extends to
"other internationally lawful uses of the sea "related to the freedoms of movement and
communication that have already been discussed, "such as those associated with the
operation of ships, aircraft and submarine cables and pipelines, and compatible with the
other provisions" of the LOS Convention. This formulation first appeared in Article 46
(1) of the RSNT®®, Its textual predecessor, though with some minor modification, was
Article 2 (2) of the Convention on the High Seas®. The latter states that the freedoms of
navigation, fishing, overflight and the laying of cables and pipelines referred to in
paragraph 1 of Article 2 "and others which are recognized by the general principles of

international law, shall be exercised by all states with reasonable regard to the interests of

other states in their exercise of the freedom of the high seas". The inclusion of such a
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provision in the Convention on the High Seas was designed to emphasize two points. The
first one is that the listing of the freedoms in paragraph 1 is not exhaustive70, and the
second point is that military uses are accepted in the regime of freedoms of the high
seas.’ !

What seems certain is that the insertion in Article 58 (1) of the LOS Convention
of the formulation "other internationally lawful uses of the sea related” to the basic
freedoms was designed to make it clear that, while coastal states are entitled to any
unspecified residual rights in connection with resource exploitation, third states can
exercise in the EEZ any unspecified rights associated with the basic freedoms spc:ciﬁed7 2
Nevertheless, the words employed in this formulation for the purpose of expressing the
scope of the said uses are vague, 6pen to different-interpretations, and lacking the required
precision, as had been pointed out by the delegate of Pe:,r‘u7 3 No convincing explanation
was given to elucidate the significance of such uses; on the contrary, their precise meaning
and scope was questioned both in the Cor}sultative ;Group and in Informal Negotiating
Group No. 174, This ambiguity has led certain promoters of the coastal state's jurisdiction
to claim that certain foreign military activities in their respective EEZs could not be
regarded as related to the freedoms of navigation, overflight and the laying of cables and
pipelines; and could not also be accommodated under Article 58 of the LOS Convention as
internationally "lawful uses of the sea", and / or compatible with Article 88 of the LOS
Convention on the reservation of the high seas for the peacefull purposes. On this narrow
interpretation, only routine navigation and operations in a strictly technical sense come
within the scope of this article; military maneuvers, especially those involving the testing
of weapons and explosives, cannot be regarded as associated with the operation of ships
and aircraft’>.

At the Seventh Session of UNCLOS III meeting at Geneva 197876, both Brazil

and Peru still tried to assert this restrictive view in an unsuccessful attempt to reconsider
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the whole issue, by adding a provision which prohibits foreign warships and military
aircraft passing through the EEZ from engaging in any military activity in their 200 miles
EEZs without prior consent’ . Certain other developing coastal states, e.g. Cape Verde
and Uruguay, insisted in their Declarations upon signing the LOS Convention that the
provisions of the Convention do not allow third states to carry out in the EEZ military
activities that might affect the rights and interests of the coastal state without the consent of
that state’ °. This position seems to imply that, with the exception of the routine navigation
activities of warships and military aircraft, any other military activity falls within residual
rights vested in thé coastal state’ .
| On the other hand, reference to internationally lawful ﬁsgs of the sea associated
with operation of ships, aircraft and submarine cables and pipelines has been understood
by some others; especially the largé maritimc'powers,‘as implying- that third states.
navigational ﬁghts eaétend to the military uses of the EEZ, including the conduct of military
maneuvers.and weapons exercises subject only to the obli gation tb have due regard to the
rights of other states exercising their freedbm of the high seast’
In the author"s opinion, it seems very certain that the military use of the EEZ and
the air above it is authorized under the LOS Convention as a result of the inclusion of a
general reference to freedoms of navigation and overflight in Article 58 paragraph 1 and
the insertion of the phrase "and other internationally lawful uses of the sea related to these
freedoms". Nevertheless, it seems excessive to give these words a very broad
interpretation. This is because, first, the military use of the EEZ has been subjected to the
condition of compatibility with the other relevant provisions of the LOS Convention,
including, of course, those relating to the interests of the coastal state with respect to living
resources® . Secondly, under Article 58 (1), a genuine link must exist between
internationally lawful uses of the sea and freedoms in respect of which the said uses are

associated with82. It follows, that while anchoring, patrolling, emplacement of some
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devices to ease navigation for submarines and other warships, and operational activities
needed for the laying of cables and pipelines appear to be related to the specified

freedom 58 3

, and pose no incompatibility problems, it is not the case with regard to certain
other military uses. For instance, emplacement of weapons, such as mines, in the EEZ has
nothing in common with the freedom of the seas, and conflicts with the interests of the
coastal state and would justify their removal or destruction by the coastal state in the
exercise of the right of self-defense under Article 51 of the UN Charter®*. Similarly,
military maneuvers involving explosives and weapons testing have no geniune link with
the freedoms specified in Article: 58 (1) and disregard the coastal state's rights over the
EEZ's living resources. Yet in a situation of high political tension, m;va'l-exercises
~ involving gunnery and launching of missiles in the waters of another country's EEZ may
.be regarded as provocatlve and intimidating vis a vis that coastal state. The borderline i is
rather murky, but under the cucumstances such Cxch1SCS could qual;fy as 1llega1 ﬂlreat of
force proscribed by Article 2 4 ‘éf the UN Charter, as well as Artié:lc‘; 301 of the LOS
- Convention. In addition, a coastal state might also claim that certain devices émplaced by a
third state, for instance, antisubmarine tracking systems, are not associated with the
operation of ships and consequently not available to third states in its EEZ.

The conclusion that may be drawn from the above analysis on third state's
attributed rights in the EEZ is that the freedoms accorded to these states are qualitatively
the same as the high seas freedoms. They are qualitatively the same in the sense that the
nature of the rights are the same as the traditional high seas freedoms. Nevertheless, they
do not represent an extension of the regime of the high seas per se, but originate from the
sui generis regime of the EEZ and, as such, are subject to its limitations and modalities.

Quantitatively speaking, these freedoms are less inclusive than traditional high
seas freedoms, evidently because, under Article 58 of the LOS Convention, the uses have

been limited to those having a geniune link with the freedoms of navigation, overflight and
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the laying of submarine cables and pipelines.

C. Non Attributed (Residual) Rights

Regarding the exercise of rights in the EEZ, all the most obvious economic rights
have been attributed in the LOS Convention®”. Rights appertaining to scientific research
are expressly dealt with®. All drilling into the seabed requires the coastal state's
consent®’. Moreover, all the most obvious communication rights have been attributed to
third states®®. For the latter, the freedoms of navigation and overflight are the most
important.

Thus, unlike the previous functional regimes that affected the high seas, this
system pi'oduces a situation m which a big uncertainty still exists as to which state could
retain the possible uses which do not fall within the rights of either the coéstal» state or third
states. In case of such residual rights, including rights to unforseen uses of the ocean
brought about by advances in technology, the provision of Article 59 of the LOS
Convention is to apply. It says that :

"In cases where this Convention does not attribute rights or jurisdiction to
the coastal state or to other states within the EEZ, and a conflict arises
between the interests of the coastal state and any other state or states, the
conflict should be resolved on the basis of equity and in the light of all the
relevant circumstances, taking into account the respective importance of the
interests involved to the parties as well as to the international community as a
whole".

This provision finds its origin in a proposal made by Ambassador Castaneda of

Mexico at the Second Substantive Session of UNCLOS III, Geneva 197589. It was later
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inserted in the ISNT by the Chairiman of the Second Committee of UNCLOS III as a
compromise between those states that firmly advocated residual competences for the
coastal state and the big maritime states which strongly advocated the view that residual
uses should remain subject to the high seas regime. It has been retained intact in all
subsequent texts .

It has been viewed by certain developing states as establishing a presumption in
favor of coastal statesgl. However, in the author's opinion, such a view does not seem to
be correct.This is because, first, it finds no support in the negotiating history of UNCLOS
m2. Secondly, such a view was rejected by the big maritime states after the conclusion of
the LOS Convention®°. This rejection was evidenced by Italy's Declaration made upon the
" signing of the LOS Convention which states tiiat 2 -‘
""According- to the Convention, the co‘astai:’ state does not .enjoy A,r:es'idu.al
rights i'n‘ther eic,lusive economic zone..."%%. |

Thus, Article 59 suggests that, in cése of unattributed rights, there is no
presumption in favor of either the coastal state or third states; each case, as it occurs, will
have to be decided on its own merits on the basis of the criterion contained in Article 59°°.

Indeed, the provision enshrined in Article 59 is general and Vague96.
Nevertheless, it has, at least, made it clear that all the relevant circumstances must be
considered as well as the interests of the international community as a whole. The criterion
of equity seems to refer to equitable principles as part of international law and specifically
the rules of interpretation which would permit the court to take into consideration all the

relevant circumtances to avoid extreme injustice and inequities. It is not the same as the

concept of ex aequo et bono under Article 38 (2) of the Statute of the International Court of
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Justice, under which the Court may in its decision go beyond the rules of international law
if the parties agree97. As far as the procedures for the resolution of the conflicts are
concerned, the guidelines of Article 59 seem to imply that the parties must first make an
attempt at a diplomatic settlement by negotiating in good faith or using other peaceful
means of their choice according to the general provisions of the LOS Convention
golveming the settlement of disputesgs. If the methods chosen by the parties prove to be
of no a;/ail, the dispute must be submitted at the request of any party to one of the judicial
quics listed in Article 287°° of the LOS Convention, unless the dispute relates to military
activities and one of the parties has, upon signing, ratifying, or acceding to the LOS
Convention or at any time thereafter, made a wﬁtten declaration exempting itself from
schttlli'ng such disputes by compulsofy third-party proceduresl'ol0 . To the author's

‘knowledge, no such declarations have been made.

Secﬁon II : The Rights of Third States Related to Access to thé EEZ Living
Resources

The LOS Convention provides that coastal state's jurisdiction over the resources
of the EEZ includes certain duties to manage the living resources and to provide access to
foreign fishermen. As far as access is concerned, Article 62 (2) states that, if the coastal
state's capacity does not permit it to harvest the entire allowable catch, it "shall” give third
states access to the surplus. The word "shall" implies that an obligation is cast on the
coastal state to give access to the surplus. The first question that will be considered relates
to the scope of the coastal state's obligation to provide access to the surplus.

Furthermore, a foreign state's status as a LL or DGSs is given special
recognitionml. The LOS Convention describes the conditions for LL and GDS to get a

share of the EEZ fishery both when there is a surplus and when there is none. But it has
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left a number of issues unresolved. The most important issue is whether these states have
any priority in sharing the surplus of the fishery of the coastal state in its EEZ. This is the

second question that will be discussed hereunder.

A. Access of Third States to the Surplus Resources of the EEZ
in General

Under Article 62 (2), if a coastal state declares a surplus after taking its share, it
"shall" enter into agreements or other arrangements to give other states access to this
surplus. The use of the word "shall" means that the coastal state is put under an obligation
to give access to the surplus of the allowable catch. However, whether or not paragraph 2
of Arﬁcle 62 casts an actual obligation on the coastal state to provide access for third states
to the surplus must be evaluated in the ljgﬁt of several considerations. First, the provision
in question speaks of the slirplus to the harvesting capacity of the coastai state as
determined by the same state aﬂd not the surplus. to the actual harvesting capacity of the
coastal state as determined by reference to objective criterion. Thus, to deny the existence
of any surplus and consequently access of third states, a coastal state can simply equate its
harvesting capacity with the allowable catch that is capable of being set at levels that suit
best its economic interests. Secondly, third state's access to the surplus is made
conditional upon an "agreement or other arrangements”, the terms of which may not be
satisfactory or acceptable to third states desiring access to the surplus. The phrase"” shall
through agreement or other arrangement” seems to suggest that an obligation to enter into
negotiations with other states seeking access to the surplus is put upon the coastal state' 92,
The obligation to negotiate does not imply an obligation to reach agreement. Nonetheless,
a coastal state remains obliged under general international law and the provisions of the

LOS Convention to conduct the negotiations in good faith. In this connection, in its

Advisory Opinion in the Railway Traffic (Lithuania y. Poland) Case'®®, the PCIJ
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observed that the obligation was "not only to enter into negotiations but also to pursue

them as far as possible with a view to concluding agreements"104. Thus, it would be

inconsistent with the provisions of the LOS Convention for a coastal state to impose terms

and conditions in order to deny access or make access impractical for foreigners once it

has declared that a surplus exists. Such action will be contrary to the provision of Article

300 which states that states parties to the LOS Convention undertake to discharge in good

faith the obligation entered into in conformity with the Convention and to exercise their

rights, jurisdiction and freedoms recognized in the Convention in a manner that would not

constitute an abuse of rights. This is to say that the nonexhaustive list of the various

regulatory powers contained in Article 62 (4), such as payment of fees, fixing of quotas,

regulation of fishing seasons and areas of fishing, the types, sizes and amount of gear,

-and the types, éiz'es and number of fishing vessels, etc., should be read in the light of the

provision enshrined m Article 300 of the LOS Convention and so should t-hc requirement
to give access of Article 62 (2)‘in ordér to be meaningful in both practical a-;ld formal
senses.

Finally, in the event of disputes concerning the coastal state's sovereign rights
with respect to the living resources in the EEZ or to the exercise of those rights, such
disputes may be resolved through various peaceful means, such as negotiations, or
recourse to any procedure agreed upon by the parties concerned. A coastal state, however,
is not obliged under Article 297 of the LOS Convention to submit to compulsory dispute
settlement procedures on an issue arising out of the exercise of its sovereign rights to
fisheries'®°. This includes the coastal state's discretionary powers to determine the
allowable catch, its harvesting capacity, and its allocation of the surplus to third states in
accordance with the provisions of the LOS Convention. Thus, a coastal state's refusal to
set an allowable catch or harvesting capacity, which would result in the allocation of its

surplus, cannot be challenged. Only if the decision is "arbitrary" can it be pursued through
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compulsory "conciliation". The Conciliation Commission, however, cannot substitute its
discretion for that of the coastal state . Moreover, the report of the commision, including
its conclusions and recommendations, are not binding on the partieslm.

In sum, the coastal state has been empowered under the terms of the LOS
Convention to decide the total allowable catch of the living resources in its EEZ as well as
its harvesting capacity. Much flexibility is provided to it in setting the two levels.
Furthermore, the dispute settlement system established by the LOS Convention precludes
effective review of the coastal state's decisions on these questions. It follows that the
obligation to accommodate foreign states is not overwhelming. In fact, the LOS

Convention gives the coastal state great latitude of discretionary power to decide whether

ot not to allow foreign states fishing in its EEZ.

B. LL and GDSs Access to the Living Resources of Other Stﬁte's EEZ's

| Article 62 (2) states that, in giving access for third states to the EEZ resources,
the coastal state shall have particular regard to the provisions of Article 69 and 70 which
deal with the rights and duties of LL and GDSs respectivély. Some of the constraints on
coastal state's authority to allocate their surplus are listed in the latter articles. The author
will attempt, hereunder, to clarify the meaning of the terms "Land-Locked" and
"Geographically Disadvantaged" states, then proceed to identify the constraints enshrined

in Article 69 and 70 on coastal state's authority to allocate its surplus.

1. The Origin and Meaning of the Terms "Land-Locked" and

"Geographically Disadvantaged" States

1. 1. The Term "Land-Locked" State

This term is not an innovation of UNCLOS III. In fact, its use and the

164




determination of its meaning in the domain of public international law had preceded the
convening of UNCLOS 1'% The United Nations Convention on Transit Trade of Land
Locked Statcswg, for instance, used this term eight years before the start of UNCLOS

"“0. This definition has, in fact, been

IIL. It refers to "any...state which has no sea coast
borrowed from the 1958 Geneva Convention on the High Seas'!!. The LOS Convention
has adopted the same definition' 12,

The geographical factor is, thus, taken as the determining agent as to whether or
not a state is 1and—locked. Any state located on the sea is a coastal state excluded from the
definition and this is so regardless of whether such a state exhibits some of the
characteﬂsﬁcs ofa ‘truly LLS being on a sea coast useless for international trade, or having

113

very short corridors out to the sea "~. On the other hand, a LLS exhibiting certain

charactéristiés of coastal states by being positioned on intematiqnal navigable rivers' 14,
~ and consequently having access to the sea through them or vi‘afany one of them, remains. .
included in the deﬁni}ion of LLSs. |

Until 1990, the number of LLSs all over the world remained stable. It was
limited to thirty states : 14 African states, 9 European states, 5 Asian states and 2 Latin
American states’ 1. However, the number of these states has very recently increased

considc:rably1 16

. The big majority of the LLSs belong either to Asia or to Europe. The
number of Asian LLSs has jumped from 5 to 12 because of accession to independence of
the former Soviet Republics of Central Asia'!”. Those new states, i.e. Kazakhstan,
Kyrgyzstan, Tadjikistan, Turkmenistan and Uzbekistan will look for access to the sea, just
as the other LLSs of the subregion Afghanistan, Bhutan, Laos, Mongolia, and Nepal have
done in the past.

With regard to European LLSs, their number has recently passed from 9 to 12.

This has occured as a result of the dissolution of the USSR and the disappearance of the

former Yugoslavia, and the substitution of former Czechoslovakia in January 1993 by the
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Czech and Slovak Republics1 18

1. 2. The Term "Geographically Disadvantaged States

The term "Geographically Disadvantaged states" evolved from the notion" shelf
locked states" that became frequently used in legal works around the begining of the
1970s *1°. The latter expression refers to states that are :

"Cut off from the sea-bed and subsoil beyond national jurisdiction... the
continental shelf of such states have no.boundary with the sea-bed beyond
national juri’sdicﬁon, the area where no individual sovereignty exists"m.
Such states have
"limited possibilities for.extending their jhrisdictipn far offshore because of their
geographic situation. This, for exemple, is the case with states that borderonv
e,nclosed or semi-enclosed s,eas..."lhzl. ‘

By the time the UN Sea-Bed Committee' 22 embarked in its preparatory Work for V
UNCLOS I inA 1968, the prospects for the acceptance and establishment of a ZOQrmi'les
functional zone became quite real. Several states discovered that, in addition to being
shelf-locked, they were also zone-locked. That is, for geographical reasons, they would
not be able to establish a full 200 miles zone. They also realized that their interests, as a
consequence of a change of large parts of the high seas, would be adversely affected,
especially because of the possible limitation or elimination of the freedom of fishing. As
the expression 'Shelf-Locked States' no longer describes, adequately, this situation, the
need for a more comprehensive denomination became urgent. This called into being a
new concept : 'Geographically disadvantaged states'.

While in the early stages of the UN Sea-Bed Committee only very few states

referred to this new concept by the end of its final session 1973, the concept acquired wide

currency and recognitionl23, though it was still in its fledging state, since no definite and
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precise legal definition was agreed upon.

During the first two Substantive Sessions of UNCLOS III, various proposals
used the concept GDSs and attempted to define it 24, But, despite its broad use and
acceptance, no definition was agreed upon. This was mainly due to the fact that several
states suggested definitions involving political, biological, economic and ecological
factors' 2>, Non-agreement on a definition seems to be the reason lying behind the non-
inclusion of the concept in the ISNT.

Even in subsequent sessions the work on a definition was not an easy and quick

task. The ICNT that was issued in 1977126

referred in Article 70 (1) to "certain developing
coastal states in a subregion or region”. This was, however, met with certain displeasure
from the Informal Group of LL and GDSs'?7 which insisted onk the inclusion of the term
GDSs in the eventual treaty on the ground that it was the appropriate one because of its
prolo_nge,d use in the Conferences's documents. On the other hand, fearing that it could not .

be defined precisely, coastal states persisted in objecting to its. introducton in the
provisions relating to the EEZ. All subsequent texts, including theA Draft.Conventionlzs,
avoided the use of the term GDSs and referred instead to the phrase "states with special
geographic characteristics". This phrase was concocted by Mr. Sataya Nandan of Fiji, the
Chairman of the Informal Group of LL and GDSs. He explained that this was
recommended as the best possible way of conveying the same idea of GDSs without being
plagued by the inherent difficulties of defining a GDS'%°.

The definition which was eventually enshrined in Article 70 (2) of the LOS
Convention does not proceed on the basis of any fixed definition of GDSs. Instead, it
refers to this group of states to include :

"Coastal states, including states bordering enclosed or semi-enclosed

seas, whose geographical situation makes them dependent upon the

exploitation of the living resources of the exclusive economic zones of other
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states in the subregion' or region for adequate supplies of fish for the
nutritional purposes of their populations or parts thereof, and coastal states
which can claim no exclusive economic zones of their own".

In the first place, it is important to note that this definition was, as already
mentioned above, proposed by the Chairman of Negotiating Group 4, Ambassador Sataya
Nandan of Fiji, on 15 May 19783, His suggestions were a part of an overall
compromise concerning the right of access of GDSs to the living resources of the EEZs of
coastal states. In the second place, the expression "including states bordering enélosed or
semi-enclosed seas" was, as Mr Nandan explained, added as a clarification of the
provisions of Article 70 and not as a new criteria for the identification of the group of
states to which Article 70 addre‘sse5iai?t€sel¥f‘l'3l‘. ‘The teﬁns ‘enclosed or semi-enclosed sea’
havc ;b,e,en defined in Anticle 122 of the LOS Convention to mean "g gulf, basin or sea

- surrounded by two or more states and connected to ém'othqr sea or the ocean by a :nai'row
‘outlet or consisting entir‘el‘y ‘or pﬁmarily of the terfitorial» seés and exclusive ec—.onbnﬁc

"132. Thus, most of the states situated on the

zones of two. or more coastal states
Mediterranean, the Black Sea, the Red Sea, the Baltic and the Agean Sea might possibly
but not necessarily fall within the definition contained in Article 70 (2). This definition
includes two categories of states. The first category appertains to coastal states that can
assert no EEZ of their own. The problem here is that it is unclear whether this means states
which can not assert an EEZ of 200 miles or which have no EEZ at all. In the author's
opinion, only the latter states will fall within this category. This is because, first, under
Article 57 of LOS Convention the 200 miles figure is the maximum breadth of the EEZ

133. Therefore, a state which can assert, say, a seventy miles

and not a compulsory breadth
EEZ can still claim an EEZ. Secondly, those states which are, for geographic reasons,
unable to assert a full 200 miles EEZ might possibly be covered by the second category.

The latter refers to coastal states whose geographical situation makes them dependent upon
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the exploitation of the living resources of the exclusive economic zones of other states in
the same subregion or region for adequate supplies of fish for the nutritional purposes of
their populations or parts thereof. Thus, in order to be identified as falling within this
second category, a state must fulfill two conditions : the first one is that of the existence of
a special geographical characteristics; the second condition is that, because of such a
situation, the state in question is dependent upon the exploitation of the living resources of
the EEZs of other states belonging to the same region or subregion for adequate supplies
of fish for the nutritional purposes of its populations or parts thereof. However, to say the
least, both conditions are flawed and ambiguous134. Several questions may be asked in
this regard. Amongst-others, what geographical situation is being referred to which makes
such states depé’ndant upon the exploitation of the EEZs of other states for the nutritional
needs of their populations ?And what level of dependence is required for tﬁis purpose 9135
With Jrcgard to the first question, itvsf‘éiems that the plausible answer is thét the |
expression "geographical situation"”refe_rs to those coastal states which, because of their
proximity to other states of the same sub-region or region, can assert only small EEZs, or
those which because of the characteristics of the adjacent seas gain only minimal benefits
in fishieries exploitation from the assertion of an EEZ. While every member-state of the
Group of Land-Locked and Geographically Disadvantaged States! may satisfy the first
condition, only very few of them can assert their dependence upon the exploitation of the
fisheries resources of other states EEZs for the nutritional needs of their populations.
These might include Belgium, the former Federal Republic of Germany, the Netherlands,
Singapore and Sweden. The reason is that, apart from these states, the other members of

137 and, consequently, no state

the Group are not involved in fishing on a significant scale
of dependence upon marine fisheries has emerged. However, taking into account the
nutritional needs of the developing GDSs and the nutritional value of the fisheries

resources in these states, it seems fair to say that the provision of Article 70 (2) must be
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understood to mean previous and future dependence. This view appears to be warranted
by the provision of Article 62 (2) which states that in giving access to the surplus, coastal
states should have particular regard to Article 69 and 70, especially in relation to the
developing LL and GDSs of the same subregion or region. Nonetheless, the definition
contained in Article 70 (2) remains vague and there exits room for argument as to which

states are covered by it

2. Sharing of EEZs Living Resources
While most developing states spoke in favor of the idea of the establishment of
the 200 miles EEZ since the start of UNCLOS III negotiations, LLSs objected to the

creation of such a zone for fear that they stood to-lose their already established rights in the

area, whiéh: till then was part of the high seas!>?. Since objection came especially from. - .

these states, it was realized quite early in the debate that some concessions would have to - .-

be made to them to ensure. their suppoﬁ for the concept. There was a long-drawn out/' battlc.
between coastal stétes, on the one hand, and LL and GDSs, on the 6ther hand, over the
formula for sharing the living resources of the EEZs'?. LL and GDSs demanded that
every coastal state should reserve to itself and to LL and]l GDSs in its neighbourhood that
part of the living resources of its EEZ which would satisfy the needs of all these states, so
that LL and GDSs might be able to exercise the right to participate in the use of those

nldl Only then would other states

resources on an "equal and non-discriminatory basis
have the right to participate in the resources of the zone. In other words, they sought to
grant to themselves access to the EEZ living resources in preference to all states other than
the coastal states concerned. This proposal was objected to by both the distant-water
fishing states which were not prepared to accept a grant of access to LLSs prior to

themselves, and by coastal states that were in no mood to accept the right of LLSs "on an

equal and non-discriminatory basis". The resultant compromise was the formula inserted
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in the last text of UNCLOS III which gives LL and GDSs the right,
"...To participation, on an equitable basis, in the exploitation of an
appropriate part of the surplus of the living resources of the exclusive
economic zones of coastal states of the same sub-region or region, taking
into account the relevant economic and geographical circumstances of all
the states concerned"42.

Thus, contrary to the demands of LL and GDSs, this provision has recognized to
these states the right of participation "on an equitable basis", which implies the principles
of fairness and justice and not of equality143. Moreover, it has made it very clear that

" participation of these states in EEZ fishing of coastal states of the same region or
subregion is like that of any other third states, limited only to the surplus of the allowable
catch of the living resources of the EEZ of the same region or subregion as determined by

coastal statc:s‘l“44

. Thus, if a coastal state does-not declare a surplus or finds that the
allowable catch is equal or less than its harvesting capacity, then LL-and GDSs h#ve no
right to claim access.

Furthermore, this provision gives LL and GDSs the right to participate in an
"appropriate part of the surplus” of the living resources of the EEZs of coastal states of the
same subregion or region. What is "appropriate” is not, however, defined in the LOS
Convention. The lack of any definition means that coastal states are left free to use their
own understanding of the word.

It is further provided that the terms and modalities of such participation will be
established by the states concerned through bilateral, sub-regional or regional
agreementsMS. Inclusion of the principle of agreement was insisted upon by coastal states
because they had argued strongly against the claim of LL states to the fishery resources of

146

their EEZs as a matter of right . When seeking agreement, the states concerned are

147

required to take into account a set of factors listed in Article 69 (2) and 70 (3) " ". The first
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factor is "the need to avoid effects detrimental to fishing communities or fishing industries

of the coastal state:"148

. Accordingly, whether a particular LLS or GDS can secure access
depends on whether it can negotiate appropriate arrangements with the coastal state and
other interested states, considering the condition of coastal fishing communities and
industries.

It is important to note that, since the right of LL and GDSs was limited in the
ICNT only to the surplus, these states have expressed serious concern that coastal states,
through joint ventures with advanced fishing nations, would harvest the entire allowable
catch, and consequently exclude them from participation despite the provisions of Arts. 69

and 70'*. To meet such a situation, new provisions were added to Article 69 and 70

(para.3 and 4 respectively)lso, giving also a right of participation even when no surplus

can be deemed to exist. "When the harvesting capacity of a coastal state approaches a point - -

which woqld enable it to harvest the'en,tirc; allowable catch of the resources in its exclusive
economic zone", the.coastall-“state and o'ther stat‘,evs‘ conéérned shall cooperate in the
establishment of "equitable arrangerhents" on a bilateral, subregional or regional basis.
‘Such arrangements shall have the objective to allow for participation of developing LL and
GDSs of the same subregion or region in the exploitation of the living resources of the
EEZ on terms and conditions satisfactory to all parties, and taking into account the factors

mentioned in paras. 2 and 3 of Articles 69 and 70*1

. As the Chairman of Negotiating
Group 4 who introduced these new paragraphs noted the added paragraphs provided for a
very special and limited situation and not to all cases where the coastal state is able to
harvest the entire allowable catch. They do not apply to developed LL and GDSs.
Moreover, the words 'as may be appropriate in the circumstances' means, as the Chairman
further noted, that emphasis is put on the developing LL and GDSs that have actually been
fishing in the particular EEZ when the situation arises’ 2.

This obligation is, however, limited to one merely of ‘cooperation’ to achieve an
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'equitable arrangement'. It seems that there is a duty upon the coastal state, but the use of
these terms indicates that it is not an onerous one'>>. Once the coastal state has given
consideration to its duty by engaging in negotiations in good faith with a developing LLS
or a developing GDS, its duty will be fulfilled'>*,

Finally, it must be recalled that Article 62 (2) states that, when the coastal state
does not have the capacity to harvest the entire allowable catch, it shall through agreements
or other arangements give other states access to the surplus, "having particular regard to
the provisions of Article 69 and 70, especially in relation to the developing states
mentioned therein". This provision, together with the specific provisions contained in
Aﬁcle 69 and 70 concerning the rights of LL and GDSs, have been understood by certain

155. In

~authors as giving a prioritiy or preference to access of these states over third states
this connection, Professor Punal, for instance, has said that "it is reasonable to consider
the rights of participation of LL/GDS as being of a different nature ....and enjoying

56. However, in the author's opinion, it seems

 preference over those of third-party sf_afcs
difficult to deduce a priority or preference for LL and GDSs from the simple fact that these
states have a double basis for a possible right of participation in the exploitation of the
EEZ's living resources, and that they can point to the specific provisions of Article 69 and
70. This is because, first, the interests of these states are among the relevant factors which
shall be "taken into account” by a coastal state in its discretionary powers conéeming the
repartition of the surplus under Article 62 (3). As this provision, indeed, refers to Article
69 and 70 among the relevant considerations, it is to be expected that a certain allocation
under Article 62 will also in practice suffice to fulfil the requirements of Article 69 and 70.
Secondly, such a view finds no support in the negotiating history of UNCLOS III. The
words "having particular regard to the provisions of Article 69 and 70, especially in

relation to the developing countries mentioned therein" were introduced on 28 April 1978

by the Chairman of Negotiating Group 4, Ambassador Nandan, as amendments to Article
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62 of the ICNT. In explaining the motives lying behind the proposed amendments,

Ambassador Nandan statf:d157

that he wanted to find a compromise between the position
of the coastal states, which rejected any use of the term 'priority’ or "preference’, and the
position of LL and GDSs that argued to the contrary. In his opinion, such a compromise
was reached in the amendment to Article 62 (2). This, he thought, had the merit of
avoiding the use of the terms "priority" or "preference"” in Article 69 and 70 and at the
same time underlines the need for special consideration to be given to LL and GDSs and

158 1t follows that the

clarifies the relationship between Article 62 and Article 69 and 70
message of Articles 62, 69 (3) and 70 (4) seems to be that, where the states competing for
participation in EEZs fishing are subject to identical terms and conditions, there appears to
be a basis for arguing the superior claim of the competing LL and GDSs. But, where the
~ coastal state can make better arrangeménts: with a state other than a LL or a GDS, the LOS
Convent@on seems to vl,ea»vé this choice to the coastal state. o

bverall, the provisions of Articlé 69 and 70 cpn'stituté a constraint on coastal state
discretion as to access, but this éonstraint is limited. The author agrees with Burke's view
‘that these provisions give the LL and GDSs or developing LL and GDSs a claim to secure
access to the surplus. However, realization of this claim requires negotiating with the
coastal state to reach bilateral, subregional, and regional agreement on terms and
conditions satisfactory to the coastal state'>?. It follows that the duty put upon the coastal

state with regard to LL and GDSs is not significantly different to its duty to other third

states.
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8.
9.

Chapter Three

Notes and References

. Article 1 of the Convention on the High Seas provides that "the term 'high seas’

means all parts of the sea that are not included in the territorial sea or in the internal
waters of a state". Moreover, the Preamble of this Convention states that the states
parties to this Convention, "desiring to codify the rules of international law relating to
the high seas... adopted the following provisions as generally declaratory of

established principles of internationa law".
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Balasubramanian, op. cit., supra chapter 2, note 32, p. 40.
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CHAPTER FOUR
STATE PRACTICE RELATED TO THE EEZ : 1975 TO PRESENT

Introduction
State practice relating to coastal state jurisdiction over marine fish resources and
certain other related matters from 1975-1996 reveals that the big majority of coastal states
whose geographical attributes allow for the establishment of an EEZ have chosen to claim
and indeed to enforce the 200 miles EEZ. The prolifiration of national claims to 200 miles
~zone with a view to controlling fisheries and other related matters within this zone
witnessed an unprecedented pace in the»years between 1976 and 19781, By 1977 alone
mére fh‘an thirty claims were made (Appendix B). Even those states that had previously
‘proteyszted- against thiS-pfacticc, but failed to get across their views and to force other states
- concerned to desist from the cstablishmcnt-’ of a .éOO miles zon‘e;"hav‘e extéended their
~ fishing rights over the coastal ?oriesz. Prominent among these states were the USA, the -
UK and the FRG. This was significant because it was at that time a generaf’ consensus
and a near-agreement were emerging at UNCLOS III with regard to the 200 mifés EEZ.
This chapter starts with an identification of the various types of 200 mile
unilateral claims as evidenced in state practice. Afterwards, an evaluation and comparison
of the content of national EEZ claims on the general level against the yardstick of the LOS
Convention will be attempted in order to determine to what extent general juridical rights
and obligations in the EEZ described in the LOS Convention have been included in state
practice. Finally an analysis of the details contained in EEZ claims with regard to the
specific regimes which are applied to the various activities that can be undertaken in the
EEZ will be attempted in order to be able to ascertain later in the next chapter with
exactitude to what extent the LOS Convention's EEZ provisions are now reflective of

international customary law.
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Section I : The Territorial Sea Trend

As was explained earlier in chapter one, prior to the convening of UNCLOS III
all attempts made by the international community in relation to the codification of the
international law of the sea had failed to secure an agreement on a maximum breadth of
the territorial sea4. When UNCLOS I was convened in 1958, territorial sea limits were
being asserted ranging from 3 to 200 miles. All the broad territorial sea claims came from
the Latin American and African continents. The principal aim of these extensive territorial
sea claims has been the protection of the fish resources found in adjacent seas, and their
reservation for the exclusive exploitation by nationals of the claimant states”. The majority
of coastal states, however, were satisfied with a 3 miles territorial sea. The situation has
changed récently as a result of UNCLOS III. By 16 November 1994, no less than 129
states had cstablisﬁed a territ&ial sea of 12 miles or less6, of which 121 had a 12 miles
limit which is. also the maximum limit‘ under the LOS Cprenti9n7, with the remainder
having limits of either three,‘f‘our or six mi,l,e.s‘8 .

There has been a steady increase in the number of states claiming a 12 miles
territorial sea since the adoption of the LOS Convention. Most of the conversions to 12
miles limit have come either from newly independent states or from those states that had
previously claimed limits of less than 12 miles. In January 1972 Gabon, for instance,
asserted a 30 miles territorial sea, and in less than one year later it had increased the limit
to 100 miles’. Then, in 1984 Gabon rolled the limit back to 12 miles'®. In 1985, the
Netherlands extended its territorial sea from 3 to 12 miles' .. Similarly, in 1987 the United
Kingdoom, perhaps the oldest proponent of the 3 miles territorial sea rule, enacted a law
which extended the breadth of the territorial sea from 3 to 12 miles, bringing it in line with
the majority of states'2. Nearly all the big maritime states, including the two Super
Powers, have adhered to the 12 miles territorial seal>. Moreover, three new coastal states

born out of the disintegration of the Soviet Union have adopted legislation on their
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respective state frontiers in which they have set the breadth of the territorial sea at 12
miles : Latvia on 20 December 1990, Ukraine on 4 November 1991 and Lithuania on 25
June 1992!*, Estonia also established a 12 miles territorial sea by its law of 10 March
19931,

However, there are some developing states which still claim a territorial sea of
200 miles. These states are Benin, Congo, Ecuador, El.Salvador, Liberia, Nicaragua,
Panama, Peru, Sierra Leone, Somalia and Uruguayl6. These claims, without exception,
contained no detailed provisions concerning the duties of the coastal state to conserve and
manage the living resources within the claimed 200 miles zone. Moreover, no feference
has been made to the participation of third states in the exploitation of the said resources.
In fact, fishing within the asserted 200 miles territorial sea has been reserved exclusively
for vessels flying their flags. Furthermoré, all these claims have made it vcryvclcé.r.’that'
vessels of third states enjoy only ~innocentv passage in’vth.e claimed 200 mileS'~{na1fitiine area.
It is important to recall, at this stage, that international law has always‘ recognized ;thvat a
coastal state has sovereignty over its internal waters and almost absolute authority over its
territorial sea, subject only to the right of innocent passage”. It follows that each of the
above-mentioned states has made an assertion of a 200 miles territorial sea in a very strict
sense.

It is interesting to note that most of these extensive territorial sea claims had
existed a long time before the adoption of the LOS Convention'®. Several of them might
change in order to become more harmonious with the LOS Convention. Indeed, this is
what has already happened with Guinea's claim that was widened in 1978 to 150" miles,
and was brought back later in 1980 to 12 miles?’. Similar action was taken by Cape
Verde in 197721, Senegal and Madagascar in 198522, Argentina in 199123 and Brazil®* in
1993. While the dates of reducing these territorial sea claims to 12 miles already indicate

that this was meant to be a response to the consensus reached at UNCLOS III, such a
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view has been explicitly confirmed by the legislation of the Cape Verde® and
Madagascar26.

Summing up, the existing practice of states relating to the territorial sea evidences
that states asserting rights to a territorial sea of 200 miles have become a very dwindling
minority. It has been suggested earlier in chapter 1 that claims to territorial seas beyond
twelve miles, particularly those of the Latin American states, were occasioned by the
perceived need of coastal states to protect their offshore resources from exploitation by
technically advanced states in an age when the relevant divisions of the ocean space were
simply those of territorial or high seas. The development of the legal concept of the EEZ,
however, provides new possibilities and fulfills the functional requirements for coastal
states to protect their offshore resources without resorting to exccssivc territorial sea
- claims. In other words, there is today no ‘convihcing reasons for such extensive té‘rriton'al
sea.claims as coastal state$ economic interests are now Sufﬁciently protected underthe 200
mile EEZ. The authbr, therefore, expects that the remaining 200 miles territorial sea claims
will ultimately fall into line with the relevant provisions of the LOS Conventiori;

Indeed, as indicated above, an overwhelming majority of states adheres today to
the 12 miles territorial sea rule. State practice proves that big and small states, developed
and developing states in every part of the globe and belonging to various economic
systems are involved in this practice”. This goes on without protests or persistent
objection against it®®. In fact, adherence to this practice has been accompanied by the
conception that such a practice is consistent with prevailing international law. In this
connection, in 1987 the Minister of State, Foreign and Commonwealth Office of the UK
has correctly observed: "We believe that such limits are permitted by customary law and I
believe that, though it has a three miles limits, the United States now take the same
view"??, Thus, the requirements set by the ICJ in the North Sea Continental Shelf Cases

1969° for a practice to become a custom seem therefore to have been met. Consequently,
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coastal states are now permitted to extend their territorial sea to a maximum limit of 12
miles. Any other state asserting a territorial sea of more than 12 miles would be violating

current internatinal law.

Section II : The Exclusive Fishery Zone [EFZ] Trend

The EFZ is, as has been explained earlier in chapter 131, a maritime zone beyond
the territorial sea within which a coastal state asserting such a zone can exercise exclusive
ﬁghts with regard to fisheries found therein 2. It has to be rememberebd, however, that,
while the right of coastal states to establish such a zone was denied at both UNCLOS I
and UNCLOS TI, it became in the early seventies a well established right33. Nonetheless,
as it has been suggested carlief when dealing with the Fishen'es) Jurisdiction Case, 197434,
" international law of that time permitted the establishment of such a zone to a maxi-mﬁm
extent not,pxcceding ’twé{ve miles. Moreové;, the coaétai stétc-'s jur,isdictiong.l‘.gights wefe
cbnﬁn¢d’ td ‘ﬁsher‘iesrof the Watér coiumn and did not includc jgﬁédiéﬁbn ;)ver marine -
scientific research or preservation of the marine environment; Thus, 200 miles could not
be regarded as an accepted limit in 1974, conferring on coastal states the right to expand
their jurisdiction for fisheries purposes to that extent >

The situation had changed greatly in the following years, especially between
1976 and 1978. As indicated earlier, it was during those years that a consensus was
emerging at UNCLOS III with regard to the new 200 mile functional maritime zone>.

In addition to the 200 miles territorial sea claims already discussed under the
previous section, over twenty states among them the major sea powers, the former USSR,
the EEC States, the USA and Japan extended their exclusive fishery limits seaward, in the
years between 1976 and 1978, to 200 miles’ .

The USA, formerly one of the strongest objectors to early Latin American

extensive maritime claims, has asserted control over the living resources of the waters
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within the 200 miles limit since March 1, 1977, the effective date of the Fisheries

Conservation and Management Act3®

, which extended U.S fisheries jurisdiction from 12
to 200 miles from the baseline of the territorial sea. The Act excludes foreign fishing
from the fisheries zone, except as authorized by international agreement and permit, and
asserts exclusive fisheries management authority over the fishing resources of the
continental shelf and the zone's waters-". Aside from evoking a diplomatic protest note
from Japan40, the FCMA has been successfully implemented and enforced with the

cooperation of interested states* .

The states that have asserted a 200 miles EFZ made it clear that they were not
violating international vléw‘ when taking such action. On the contrary, the expansion of
thcif exclusive fishery limits seaward up to 200 miles w.as in accord with-the growing
consensus among nations at UNCLOS 1II. For instancé; when the USA established its
200 miles EFZ in 1976, it declargd that the established zone was "geﬁer’aily consistcn;

w42

with the consensus emerging at the Conference™ “. Being "in accord with a consensus"

may also imply that it i$ in accord with international law. In the Fisheries Jurisdiction
Qggq“, the ICJ addressed, inter alia, the concept of preferential fishing rights in the
adjacent high seas in favour of states that are especially dependent on coastal fisheries for
their economic development or whose populations were overwhelmingly dependent
thereon for their livelihood. As explained earlier in chapter 1, this concept had been
introduced by Iceland at UNCLOS 1, and had been the subject of discussion both there
and at the ensuing Conference in 1960 (UNCLOS II). The ICJ held that such a concept
had passed into customary law by the early 1970 s* In so doing, the Court held that,
subsequently to UNCLOS II, “the law evolved through the practice of states on the basis

of the debates and near agreements at the Conferences"*>.
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Similarly, in a statement made to Parliament in June 1976 on the Canadian
extension of its fishery zone to 200 miles, the Canadian Secretary for External Affairs A'
stated that :

"Our action is based on a growing consensus among nations, a consensus
which is increasingly finding its way into state practice and is reflected in
the provisions of the Single Negotiating Text that emerged from the 1975
Session and has been confirmed in this year's revised SNT"46.

In the second half of 1976, developments within the EEC in respect of a common
fisheries policy took a new urgency. It became clear that before the end of the year a
position had to be defined on the establishm¢nt of 200 miles EFZ*’. In September of that
. same yé_ar the Commission of the European Corrimunitie:s48 submitted proposals to the
EEC Council of Ministers49 regarding not only a common fisheries policy,'ibﬁt /and
perhaps more iinponaﬁt/ .é regime for hggoations betwech certain non-mc_rriber states and
the ;:ofnmunity. The Council adopted a series of negotiating authorizations and a short
time later the Council of the European Community, in order to protect the legitimate
interests of the member states and taking due account of the main trends emerging at
UNCLOS 1III concerning fishery rights, decided that as from Jannuary 1, 1977, the
Member States concerned would, through concerted action, establish 200 miles EFZs in
the North Sea and the North-East Atlantic Ocean>".

The United Kingdom, Ireland, the Federal Republic of Germany, Belgium,
Denmark, France and the Netherlands complied with the decision in relatively short
order’!.

Other maritime powers took similar steps that year as well. Claiming the need to
protect its interest, the USSR had, on December 10 1976, issued an Edict of the
Presidium of the USSR Supreme Sovietsz, Article 1 of which states, inter alia, that :

"In marine areas adjacent to the coast of the USSR, of a breadth up to 200
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nautical miles computed from the same baselines as the territorial waters,
there shall be introduced ...provisional measures for the preservation of
living resources and for the regulation of fishing...".

Japan, which had made a protest in 1976 against the US claim of 200 miles
EFZS3, followed suit later on May 2, 1977°%, Japan has established a fishery zone
extending seaward to 200 miles, but it does not apply beyond Japanese territorial waters in
the areas facing China and the Republic of Korea>>.

As has been indicated earlier, most of these states have referred to the emerging
consensus at UNCLOS III when making their claims. It seems, therefore fitting to ask the
following question: was the consensus emerging at UNCLOS III around 1976 related to
the EFZ or did it cover also the more comprehensive concept of the EEZ? Despite the fact
that ‘»for fishery purposes, fishery zones serve as functional equivalents of EEZ‘556, in the -
auttior's opirﬁon‘, it is still important to determine the substance of this consensus since the
EEZ d,oes' provide the coastal state with jurisdictional and sovefeign rights to non-living
resources extending beyond those associated with fishery zones. In the EEZ,the coastal
state, for instance, is entitled toexercise jurisdiction over scientific research and
environmental protection in addition to rights to non-living resources® . In attempting to
answer the above question, reference to the work of UNCLOS III is necessary. It has to
be remembered that the Second Commitee of UNCLOS III has the broadest mandate,
embracing virtually all of the subjects of the traditional law of the sea such as the
territorial sea, straits, archipelagos, the continental shelf and the high seas>>. The
competence of the Committee covered also the topic of the EEZ, including both living and
non-living resourcessg.

Under the designation "Exclusive Economic Zone", several issues were at the
center of the debates. Among others were, first, the economic rights and obligations of the

coastal state within the 200 miles limits; secondly, the coastal state rights with regard to
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non-economic uses of the zone; and thirdly, the rights and duties of third states therein.

A thorough examination of no less than twenty proposals60 made by various
states, from developing as well as from developed worlds, with a view to define the rights
and duties of coastal states within the proposed 200 miles limit, has revealed that, with the
exception of very few proposals, all of the other proposals made reference to the
sovereign rights of the coastal state with regard to the natural resources found within the
200 miles limit, and to jurisdiction over marine scientific research as well as to the
preservation of the marine environment.

Moreover, all of UNCLOS TII texts starting with the ISNT®, RSNT®?, ICNTS3,

65 contained provisions

“revisions 1 and 2% and eventually the Draft Convention
concerning coastal states fishing rights as_well as coastal states jurisdictional rights with
regard to marine scientific research and the preservation of the ma_rin'e environment within
the 200 miles limit. - ”

v'lFurth',e’rmore,‘ going through UNCLOS III documents the authoruhe's found not a

‘single phrase attributed to the President of fhe Conference or to the Chairman of the
Second Committee implying that he opposed the EEZ because it also deals with marine
scientific research and the preservation of the marine environment. Reference to the words
"exclusive economic zone" and not to "exclusive fishing zone" was, in fact, made in
nearly every statement or explanation made by them regarding the work of the
Conference.

In addition, all the LOS Convention's provisions related to the 200 miles
jurisdictional zone refer to the EEZ and not to the EFZ. To borrow the words of Professor
Brown, "the concept of the exclusive fishing zone is nowhere referred to in ... the UN
Convention"®.

On the basis of the above reasons, the author is inclined to say that the consensus

which emerged at UNCLOS III between 1976 and 1978 was not restricted to the rights of
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coastal states over fisheries within the 200 miles as contended by Japan and certain other
Western European States, but covered the EEZ with its various uses, including scientific
research and environmental protection. Indeed, as the United Kingdom observed in the
Channel Continental Shelf Arbitration (UK v. France), 197767, there was still at that time
controversies on the content of the jurisdiction to be exercised by coastal states within the
200 miles EEZ8, But, those controversies concerned only very few matters, namely, the
question of access to fisheries for LL and GDS states, the protection of marine mammals
and anadromous species69.

The topics of marine scientific research within the 200 miles EEZ and the
continental shelf and that of the preservation and protection of the marine environment
Wer¢ among the topics falling within the competence of the Third Commitee of
UNCLOS III70. The vast majority of statements and proposals relating to marine scientific
research fully endorsed the view that coastal states would havlc jﬁrisdiction over scientific
reseéfch activities related to the natural resources found within the EEZ. Thé main
difference between those statements énd proposals concermned the extent of coastal states
jurisdiction with respect to research activities that have nothing to do with the natural
resources of the EEZ 2.

As will be shown later in more detail, it is today generally accepted that coastal
states can exercise at least jurisdiction over marine scientific research activities taking place
in the EEZ and having connection with the EEZ resources. In this context, Professor
Bernhardt has correctly said that "state practice clearly shows that coastal states can claim
some exclusive rights in the 200 miles zone, what is doubtful is not the existence of rights
but their number and content”. He has further stated that "there are good reasons for the
assumption that customary international law also reserves to the coastal states the other

w13

rights mentioned in Article 56 of the Convention, if they claim such rights" " ~. This means

that coastal states can claim under current international customary law the right of
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jurisdiction over marine research provided for in Article 56 paragraph 1 (b) (ii).

Moreover, in his extensive work entittled "Marine Scientific Research and the
Law of the Sea" published in 1982, Soons observed that "claims to jurisdiction over
marine scientific research in exclusive economic zones going beyond the jurisdiction
which coastal states are entitled to exercise over marine scientific research involving the

"74. This statement

taking of fish, are not valid under present-day general customary law
implies that coastal states are allowed under customary law to exercise a right of
jurisdiction over marine research activities related to the resources of EEZ, if they wish to
do so.

As far as the preservation and protection of the marine environment in the EEZ is
concerned, it has to b‘el recalled that before the start of UNCLOS III several proposals
‘.were_su'bmitte’d to t-hc‘ UN Sea-Bed Committee adv‘anvvcbin‘g the idea that the .,futﬁre EEZ
regime would ‘élso empower coégtal states, to také' some mcaéufes fpr the ,purpo"séﬁof
controlling pollutibn in thé EEZ m order to protect the economic reséur‘ces“'found
therein~. Thisvidea received later at UNCLOS III big support. In this connection, in 1975
Professor Oxman described the accomplishments of the Caracas Session of 1974 on the
EEZ, in the following terms :

"Over 100 countries spoke in support of an economic zone extending to a
limit of 200 nautical miles as part of an overall treaty settlement. With
respect to the content of the zone, there is widespread support for the
following : (a) Coastal state sovereign or exclusive rights for the purpose of
exploration and exploitation of living and nonliving resources; (b) Exclusive
coastal state rights over artificial islands and most installations;
(c) Exclusive coastal state rights over drilling for all purposes; (d) Coastal
w16

state rights and duties with respect to poliution and scientific research...

On the basis of the above discussion, it is submitted that under present-day
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customary international law related to extended jurisdictional zones, coastal states are
entitled to claim exclusive economic zones and not only exclusive fishery zones. As has
been explained earlier, the EEZ is the broader concept, and exclusive fishing rights are the
centerpiece of the rights comprised by the broader concept77. Customary international law
does not mandate that a coastal state assert the broader conccpt78. In this context, Soons
has correctly said that states "are not required by international law to fully exercise all

"79.It

rights (with corresponding duties) they acquire under customary international law...

follows that, if a state desires to restrict its claim to one of the functions prescribed, as has
. . 80 81 82 83

been done by the United Kingdom™, Canada”’, Denmark ~, Japan ~, and the

Netherlandsg4, its action remains within the confines of current customary international

law.

Section III : The EEZr Clai.r‘ns and their Conceptual Content

o In this section, the author wfll try, first, to trace the numerical evolution‘of EEZ
claims from 1975 to 19-9‘6, and, secondly, to examine the content of the EEZ claims as
evidenced in national proclamations and / or legislation and decrees and compare it with

the EEZ content enshrined in Part V of the LOS Convention.

A. The Evolution of EEZ Claims from 1975 to 1996

The period between 1975 and the resumed Eight Session of UNCLOS III in
New York from July 16 to August 24, 1977, was marked by a large advent of the 200
miles EEZ in state practice. In this short period alone, no less than 47 coastal states

advanced claims to a 200 miles EEZ85

. Of these claims, Africa has produced 15, Asia 10,
mainland Latin America 7, the Caribbean Island states 5, Western Europe 4 and Oceana /

Australia 6%, This rapid adoption of the 200 miles EEZ concept in state practice, and

global spread of such practice to every geographic region at a time that two or more years
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were still needed for the termination date of the work of UNCLOS III was, as has been

explained earlier, engendered by the general consensus and the near-agreement which

were emerging at UNCLOS III concerning the 200 miles EEZ in that period.
During the same period a minority of states had opted for the establishment of an

EFZs7, that is to say asserting something less than an EEZ. Among those states were the

USA, the UK, the USSR, and Japan88. The assertion by these states, especially the big

maritime powers, of an EFZ when consensus allowed a full EEZ at the middle of

UNCLOS I1I, is not without significance. It indicates their desire to undermine the EEZ

concept sponsored by tﬁe developing states of Latin America and Africa. Already at the

Caracas Session 1974, several of these big maritime powers expressed their

dissatisfaction with the 200-miles EEZ concept. Mr Ogis.o,‘ on behalf of Japan‘:,‘ for

instance, stated that : |
"His Dél',egati‘dn. ‘iﬁterpr,eted proposals for an exclusive econorﬁic,zone" és )
| involving a zone in the high seas in which the coastai state had exclusive
rights over all resources, living and non-living"89.

Similarly, Sir Roger Jackling, the representative of the United Kingdom said :
"His delegation had however, made it clear that it regarded the coastal state
rights in an economic zone to be rights in relation to the resources of the
sea-bed and the water column. It had therefore been deeply concerned to
note a growing tendency to take for granted those rights to the resources
and to make demands for further competences, not directly related to
resources within the zonego".

Thus, these two statements assert clearly that the content of the 200 miles EEZ
concept should be confined to the economic resources that are found therein. All other

activities that may be undertaken in the zone and not directly connected with the

exploration and exploitation of the natural resources, including the conduct of marine
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scientific research, would remain outside the competence of the coastal state.

In the author's opinion, by resorting to exclusive fishery zones at a time
UNCLOS III was still in progress, the maritime powers were seeking to influence the
work of UNCLOS III on the EEZ so that the rights of coastal states within the zone would
be restricted to fisheries. This view finds some support in the fact that national laws
establishing those zones emphasized the provisional character of the measures enshrined
in them. In this direction, one may quote the Decree of the Presidium of the Supreme
Soviet of the USSR of 10 December 1976 on Provisional Measures to Conserve Living
Resources and Regulate Fishing in the Sea Areas Adjacent to the Coast of the USSR,
nofing that an "increasing number of states, including some adjoining the USSR" have
been establishing ccoqomic or fishing zones up to 200 miles without waiting for the
conclusion of UNCLOS 111, and that "pending the éonclus‘ion of a convcntiqn" immediate
action is needed to protect the interests of the Sovief’Statcgl. |

However, the’ actio'r’l of tﬁése states did not sucéeed: In fact, many other coaQtal
states, most of which were developing ones, had subsequently followed the EEZ pattern
establishing their own 200 miles EEZ. Thus, in addition to the forty seven claims which
were made up to 197892, seven other claims were made in 1979, 4 in 1980, and 5 in
1981%3,

It was in 1982 that the practice of those states establishing 200 miles EFZs had
totally failed. This happened when the EEZ concept was eventually retained in the final
text of UNCLOS II1.

Since the adoption of the LOS Convention in 1982, the number of EEZ claimant-
states has been increasing gradually. In 1983 five more EEZ claims were made, 6 in 1984,
3 in 1986, 1 in 198794, 2 between 1989 and 199095, and no less than six EEZ claims
were made between 1991 and 199596. Today, according to the latest available

information, no less than 92 coastal states have proclaimed exclusive ecnomic zones
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within the limit of 200 miles from the baslines from which the breadth of the territorial sea
is measured97. Indeed, several other coastal states have not established EEZs98.
However, in the present author's opinion, the failure of those states to create EEZs has
been due to certain practical considerations rather than to doubts about the legitimacy of
such a zone. The majority of states that have not established EEZs border one or more of
the semi-enclosed seas’ . One salient consideration is the fact that in such seas
delimitation problems become especially difficult as they may involve, simultaneously,
boundaries with both adjacent and opposite states'®. The Mediterranean Sea, for
instance, is a semi-enclosed sea where the furthest point from shore is only 370

kilometrcslo1

. All of the Mediterranean would be under national jurisdiction if the states of
the region had promulgated 200 fnile‘s EEZs. As a result, every state would have to delimit
its boundariresv_ not onllyk with adjacen;éta‘téé but also with Qppositc statesm‘z.‘ Needless to
say, such kcl‘ai;ns ‘co‘uld lead to juﬁsdjc;tion‘al disputes in an area renown,éd for its political
volatility;:'To, this end, Vt_he states of the region have been extremély cautious when making -
claims to extended jurisdictioh.

Of the eighteen states bordering the Mediterranean Sea, only very few states have
established EEZs'®>. Upon ratifying the LOS Convention, Egypt declared that it would
exercise the rights attributed to it in the EEZ by the provisions of Part V and VI of the LOS

104

Convention . But, to the author's knowledge, this Egyptian claim has not been

implemented. Moreover, while France and Spain have both created EEZs, the two states
have proclaimed EEZs only on their Atlantic coasts, avoiding the creation of such a zone
in the Mediterranean'*>. The same holds true for Morocco, which promulgated a 200

106 1 ikewise,

miles EEZ for its Atlantic waters but not for its Mediterranean waters
Turkey had established an EEZ in the Black Sea in 1987, but it has excluded the
Mediterranean coast from the scope of its legislation, an area rife with delimitation

problems with Greece'"".
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Finally, those states which have asserted EFZs only were aware that modern
international law permitted coastal states to claim more than sovereign rights over living
resources. This is evidenced by the fact that, although a very considerable number of
states had established EEZs before the adoption of the LOS Convention, none of the EFZ
claimant states raised any protest against such practice. In fact, some of these states have
subsequently indicated a willingness to adapt their national legislation to the LOS

108 4nd some others have already done so. In this connection, the US and the

Convention
former USSR converted their former 200 miles EFZs into EEZs in 1983 and 1984
respectivelylog. These conversions Have contributed much to the growth of the number of

the EEZ claimant states. They also lend some more support to the view expressed earlier

that the consensus which emerged at UNCLOS 1II concerned the full EEZ and not just the

sovereign rights of the coastal state over living resources.

: It“li's interesting’to nbte that suBsequent cpnvefs’ion of an existing 200 miles EFZ
 into an EEZ was effected by Poland in 1991'10, Sweden in 1993'M and Australia in
1994112 Moreover, sévcral European coastal states that had proclaimed EFZs ih the past,
have recently made their intention very clear that they are considerring extension of

jurisdictional competences in the North Sea in accordance with the LOS Convention,

especially with regard to its Part X',

B. The General Ingredients of the EEZ in National Claims

The general ingredients of the concept of the EEZ have been included in Articles
55, 56 and 58 of the LOS Convention. When national EEZ claims are closely read, an
important fact stands out immediatly. With the exception of a few claims that have been
shaped in a very brief manner, all the other EEZ claims have borrowed much from the
EEZ concept which was agreed upon at UNCLOS III. In this subsection, the author will

attempt to establish with precision the LOS Convention's EEZ basic ingredients that have
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been widely contained in national EEZ claims.

1. Definition of the EEZ

Article 55 of the LOS Convention states that the EEZ is an "area beyond and
adjacent to the teritorial sea, subject to the specific legal regime established in" Part V.
This provision suggests clearly that the territorial sea and the EEZ are two distinct
geographical and juridical zones in the LOS Convention.

Of the eighty claims examined, over seventy claims included a provision related
to the definition of the EEZ. Of these claims, fifty-one have adopted a definition that is
more or less goucheq in the words of Article 55 and 57 of the LOS Convention. The US
Presidential Proclarpation No. 5030 of March 10, 1983, for instance, defined the United
State's EE‘Z'as -a"'zbne configuoué to the territorial sea ... extending to a distance 200
nautjcal miles from the baseline frcl)m Wi‘liCh the .breadth of the‘tcrrit,orj;al; sea, is.
méasured"'114. Similarly, T?hailan’d"s Royal Proclamation of February‘ 23, 1981, has
providéd that the EEZ "of the Kingdom of Thailand is an area beyond and adjacent to the
territorial sea whose breadth extends” to 200 miles measured from the baselines used for

measuring the breadth of the territorial sea!’>. National EEZ legislation of Cuba116, Costa

118 122

s Guyanaug, Icelandm, Indialzl, Indonesia™““, Ivory

, Malaysia126, Mauritiusl27, Mexic0128,

132 pakistan!33, Philippines!*,

138 sri Lanka'®?,

144 145

Ricaln, Dominican Republic

23 125

Coa.st1 , Kiribati124, Madagascar

Moroccolzg, Mozambique130, New Zealand131, Nigeria

135, Seychellesl36, Solomon Islandsl37, Spain

143

Sao Tome and Principe

SurinameMO, Tonga141, Trinidad and Tobagol42, Vanuatu™ -, Venezuela ', Vietnam
and Western Samoa146 contained identical provisions. Thus, like the LOS Convention,
the majority of national EEZ legislation explicitly indicates that the territorial sea and the
EEZ are two distinct institutions of the law of the sea, subject to two different legal

regimesl47.
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On the other hand, while a very few national EEZ legislation omitted any
definition of the EEZI48, certain others have adopted a definition which is imprecise. For
instance, Guatemala's Decree No. 20/76 of July 1, 1976 states in Article 3 that : "The
Republic of Guatemala establishes an exclusive economic zone which shall extend 200
nautical miles from the baseline from which the breadth of the territorial sea is
measured”*’. Similarly, the Portugase Law No. 33/77 of May 28,1977 provides that :
"An economic zone is hereby established, thq outer limit of which is a line where each
point is at a distance of 200 nautical miles from the point closest to the baseline from
which the breadth of the territorial sea is measured”'>°. Such a formulation has been
repeated in the EEZ proclamations or legislation of a few othef stateslSI. However, in the -
authbr's opinion, in the case of such states, this problem seems to be more a matter of
imprecise wording or oversight rather than actual intention to confuse the distinction
between the two juridical zones. This is for the simple reason that most of these states

have explicitly asserted a 12 miles territorial seal2.

2. The Legal Status of the EEZ

Article 55 and 56 of the LOS Convention indicate that the EEZ is neither a part of
the territorial sea nor that of the high seas. Article 55 defines the legal status of the EEZ
only within the framework of LOS Convention. It is a zone sui generis . It is worth
recalling that the sui generis formulation attempts to resolve the conflict between certain
developing coastal states which advocated a territorial sea character of the EEZIS3,
implying that the residual competences remain with the coastal states, and the big maritime
states advocating a high seas character in order to ensure that freedom of navigation and
other uses of the ocean in the vast areas enclosed by the EEZ would lie with the flag
154

states

Of the ninety-two EEZ claims which have been made up to now, not a single

206




claim has either explicitly or implicitly attempted to assimilate the EEZ with the high seas.
The absence of state practice favorable to the thesis of the EEZ as high seas is, in the
author's opinion, logical, as this thesis was strongly rejected at UNCLOS III and has been
expressly refuted by the final text of the Conference.

Similarly, the territorialist practice is, as indicated earlier, sporadic. Only very
few developing coastal states, especially from Latin America, have claimed a 200 miles
zone of national sovereigmylss, thus assimilating the asserted zone with a territorial sea
claim. Moreover, the number of states adhering to this practice has recently decreased
considerably owing to the fact that some of these states have recently revised their
legislation to be consistent with the LOS Convetion's EEZ provisions156.

In addition, Uruguay has defected from the territorialist group by becoming a

157; while Nicaragua, Panama and EL Salvador have all

“party to the LOS Convention
signed -the LOS Conyention',‘ thus showing a clear. degree of commitment to its
»principl‘eslss. Indeed, Nicaiagua went even further, prom-ising, on JSi‘gnihg the
convention, to introduce adjustments into its domestic laws "as may be requ:ired in order
to harmonize it with t‘he Convention"!™.

Since state practice supports neither the high seas thesis nor the territorial sea
thesis, the sui generis character of the EEZ is therefore the alternative. Of the 82 claims
surveyed, more than sixty-five claims have enumerated the rights to be enjoyed by the
claimant state within its EEZ and specified the rights of third states. For instance, Article
48 (1) of Decree No.77 of 7 January 1987 of the State Council of the People's Republic
of Bulgaria on the Exclusive Economic Zone of Bulgaria in the Black Sea'® provides
that, in the EEZ, Bulgaria shall excercise "sovereign rights for the purpose of exploring
developing, exploiting, protecting and managing the living, mineral and energy resources

of the sea-bed, its subsoil and the waters superjacent to the sea-bed, and with regard to

other activities for the exploration and exploitation of the zone". Paragraph 2 adds that
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Bulgaria exercises also exclusive rights and jurisdiction with regard to the construction
and use of artificial islands, installations and structures, marine scientific research and the
protection of the marine environment. Article 49, on the other hand, states that in the EEZ,
"all states enjoy the freedoms of navigation, overflight, the laying of cables and pipelines
and other internationally lawful procedures related to the use of the sea for such
purposes”.

Similarly, the Territorial Sea and Exclusive Economic Zone Act of 1989161 of
Tanzania states in Article 9 (1) that within the EEZ the United Republic of Tanzania has
"sovereign rights for the purpose of exploring and exploiting, conserving and managing
the natural resources, whether living or non-living, of the waters superjacent to the sea-
bed and its subsoil, and with regard to other activi‘ti_es for the economic exploration and
cxpl‘oitzition‘ oé the zone". The same Art%cle states, further in paragraph 2 that the Republic -
has also jurisdiction with regard to the establishment and u§¢ of artificial isiands,
installations and structures, abs,, well as over scientific research and the protection and
preservation of the marine environment. Moreover, Article 11 provides that the United
Republic recognizes within its EEZ "the right of other states, whether coastal or land-
locked, to freedom of navigation and overflight, the laying of cables and pipelines and
other uses of the sea relating to navigation and communication”. Similar provisions have
been repeated in national EEZ proclamations and legislation of no less than sixty-three
other coastal states'%. This means that the EEZ is being viewed as a functional maritime
area in which a coastal state and third states enjoy well defined rights and have certain
duties towards each other. Such a practice is therefore in line with the provision contained

in Article 55 of the LOS Convention. Consequently, the sui generis character of the EEZ

seems to have been confirmed by state practice.
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3. Delimitation of the EEZ between Adjacent and Opposite States

The issue of delimitation of the EEZ between states with opposite or adjacent
coasts was the subject of long debates at UNCLOS 11'%3, Debates centered mainly on
whether boundaries should be effected in accordance with the median or equidistance line
or according to equitable principles and special circumstances'®. Because the conflict
among the participating states could not be resolved, the resulting Convention text is too
general and provides little of substance'®>. The provision inserted in Article 74 (1)
relating to the delimitation of the EEZ, which is identical to that contained in Article 83 (1)
on the delimitation of the continental shelf, states that :

“The delimitation of the exclusive economic zone between states with opposite
or adjacent =c‘o,as“ts shall be effected by agreement on the basis of internétional
law, asﬂreferfed to in‘Anif:!e 38 of fhg Statute ;)f the‘|nter'nat‘i0na| Court of :Justfce, ,
in order to ach‘iéve én equitable solution”. ' |
: Accordipgiy,,, thé process of delimitation .of the EEZ and the continental shelf 1s
bésed on thr¢‘e principles : agreement, consistency with international law and an equitable.
solution.

As far as EEZ delimitation is concerned, state practice is varied. In much of
national EEZ proclamations and legislation surveyed by the author, the maritime boundary
with adjacent or opposite states is to be determined by agreement. Pending such
agreement, the boundary must not exceed the median or equidistance line from the nearest
point from which the width of the territorial sea is calculated. This is valid for countries
where the sea areas between them are less than 400 miles. In this connection, the
provision of paragraph 3 of Article 7 of the Territorial Sea and Exclusive Zone Act of the

United Republic of Tanzania of 19896

stipulates that, where the median line between the
Republic and any adjacent or opposite state is less than 200 miles from the baselines, " the

outer boundary limit of the zone shall be that fixed by agreement between the United
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Republic and that other states, but where there is no such agreement, the outer boundary
limit shall be the median line". A similar provision has been included in the Icelandic Law
No. 41 concerning the Territorial Sea, the Economic Zone and the Continental Shelf167,
the Maritime Boundaries Act No. 10 of 1977 of Guyana'%®, and the 1978 Act No. 20 of
Grenada'®®. Such a provision is, however, found in only a few national EEZ instruments.
In severals cases, national EEZ legislation omits any reference to agreement170.
The LOS Convention provides for delimitation by agreement in accordance with
international law. Thus, national legislation which does not acknowledge the important
element of agreement in delimiting EEZ boundaries may be deviating not only from the
requirements of the LOS Convention but, more importantly, also from general
international law. In this context, it is worth récallingi here that, with regard to analogous
claims, the ICJ .had, in the past, expressed the view that, according to the basic tenets of
law, and of opinio juris, delimitation of boundaries is to.be effected by agreement between
the parties concerned 1n accordance with equitable principles and taking into account ali
relevant circumstances’ ..
In several other cases, only delimitation by agreement is provided for in national

172. Yet,

legislation, but without any reference to the median / equidistance line principle
the practice of certain other states fluctuates. The United States, for example, has not
subscribed to a strict rule of boundary delimitation whether by legislation or by action.
Rather, in accordance with the theory of equitable principles, it has developed its position

based on the circumstances of the particular boundary in question. Thus, it argued against

the application of equidistance in the Gulf of Maine Area Case with Canada before a panel

173 174

of the ICJ" '°, but used equidistance in its agreement to fix the boundary with Mexico " ".

In addition, there exist also a number of enactments that make no reference at all
to the question of delimitation of boundaries! .

On the basis of this discussion, one may conclude that, with regard to EEZs
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delimitation, state practice is not homogeneous and lacks stability. It will be some more

time before the law in this area stabilizes.

4. The Basic Rights and Jurisdiction of the Coastal State in the EEZ
According to the LOS Convention, in the EEZ coastal states have sovereign
rights over the natural resources of the zone and jurisdiction with respect to the
establishment and use of artificial islands, installations and structures, marine research,
and the protection and preservation of the marine environment176. Thus, under this
heading, the author will try to examine the extent to which these basic rights have been

received in state practice.

4. 1. The Coastal State's Ri'ghts Contained in Art. 56 para. (1) (a)
Regarding the question of righfs, Articlél 56 (1) (a) of the LOS Convention ..
provides that, in the EEZ the coastal state ’Ahas ‘:"sovereign rights" for the purpose of
explori-ng and exploitating, conserving and mvanaging the natural resources found in the
zone and with regard to other activities for the other economic exploitation and exploration
of the zone such as the production of energy from the water, currents, and wind. There is,
at the level of national legislation, widespread consensus with respect to the coastal state's
sovereign rights for the purposes enumerated in the above-mentioned provision. Almost
all states claiming rights to an EEZ have included in their national legislation this

177

fundamental concept ' . Indeed, small variations in wording can be detected in some

national instruments when they are compared with the corresponding provision of the

LOS Convention, but they may be unintentional and perhaps even unimportant178.
Moreover, the idea that in the EEZ coastal states have sovereign rights over the

natural resources of the zone is also found in numerous agreements. For instance, Article

64 of the Fourth APC - EEC Convention of Lomé of December 15, 1989 provides that the

Community and the ACP States recognize that coastal states exercise sovereign rights for
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the purpose of exploring, exploiting, conserving and managing the fishery resources of
their respective exclusive economic zones! >, Similarly, the preamble of the Niue Treaty
on Cooperation in Fisheries Surveillance and Law Enforcement in the South Pacific
Region, which was concluded in July 9, 1992, states in part that, "in accordance with
international law as expressed in the United Nations Convention on the Law of the Sea,
coastal states have sovereign rights for the purpose of exploring and exploiting,
conserving and managing the fisheries resources of their exclusive economic zones and
ﬁsheries zones" %0,

Of the states claiming an EEZ, only the claim of the Sultanate of Oman speaks of
sovereignty. The Royal Decree No. 15/81 of 1981 provides that Oman "shall have all
sovereignty of the EEZ for the purposes of expioring and develbping its aquatic and other

w181 Sovereignty means a state "subject to no other state, and "havin‘g a full and

n182

wealths
- exclusive authority within its juﬁsdiction . Thus, the fact that the above provision
speaks of sovereignty for only specific rights of economic nature means that the range of

the claim is limited. Consequently, even Oman's claim seems to be a functional claim and

. not one of sovereignty over the zone itself.

4. 2. The Coastal State's Rights Contained in Art. 56 (1) (b)

The other rights set out in Article 56 (1) (b) are of a purely jurisdictional as
opposed to sovereign character'%>. These jurisdictional rights relate to artificial islands,
installations and structures, the full regime for which is set out in Article 60; marine
scientific research, which is stipulated in Part XIII of the LOS Convention, especially
Articles 246-254; and preservation of the marine environment, which is set out in Articles
208, 210, 210, 211, 214, 216, and 220 of Part XII.

An examination of the provisions dealing with the rights of the coastal state as

contained in the national legislation establishing EEZs reveals that most of the EEZ
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claimant states have also asserted certain other jurisdictional rights within the EEZ. In this
connection, an important number of this legislation has, expressly, made a specific claim
with regard to the jurisdiction of the coastal state over artificial islands, installations and
structures within the EEZ, thus following the provision contained in Article 56 (1) (b) (i)
of the LOS Convention. Over sixty-eight legislation has made this type of claim '3, This

185 the Dominican Republic186,

192, Sweden193,

legislation include among others that of Bulgaria

187, Jamaicalss, Kcnya189, Malaysialgo, Mexicolgl, Nigeria

194 195 196

India

Suriname ", Tanzania “~, United States and_ Venczuala197. For instance, the Decree
No. 77 of 7 January 1987 of Bulgaria states in Article 2 (2) that in the EEZ the people's
Republic of Bulgaria has jurisdiction over'"the establishment and use of artificial islands,
installations and structures”. Similar provisions have been included in the domestic

" legislation of numcroué‘, other coastalr'states 198

On thé;.bfhér; hand, _the‘:.‘l"egiwslat‘ion of scvqrai sgqtés» claim ‘jilrisgiic‘tion not only
over artificial islands; inStalIaftfohs and structures, but .al‘scr)v over d'vevi'c':e‘s, f(;r economic or
other purposes. These include among others, the lcgislatioh of Burma, India, Kenya,
Mauritania, Mauritius, Pakistan, Seychelles, Sri-Lanka, and Vanuatu. It is important to
recall here that, unlike the 1958 Convention on the Continental Shelf'>?, neither Article 56

'200, a term used in other

nor Article 60 of the LOS Convention make reference to 'devices
parts of the LOS Convention?’!. Consequently, all national legislations listing such
objects among those falling under the coastal state's jurisdiction appear to have exceeded
the provisions of the LOS Convention.

Moreover, the vast majority of states claiming an EEZ have already either
explicitly or implicitly asserted jurisdiction over scientific research activities in their
respective EEZs. Of the claims relating to the EEZ included in Smith's compilation, 62

legislation has made this kind of claim2%, Examples of them are to be found in the cases

of Antigua and Barbuda, Barbados, Colombia, Cook Island, Cuba, Dominica, Fiji,
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Grenada, Honduras, Iceland, Indonesia, Malaysia, Maldives, Mauritania, Mexico, New

Zealand, Norway, Philippines, Portugal and Western Samoa?®

205 206

, with the United

Statesm, France® ", and Spain" being significant omissions.

It is to be noted that a significant number of this national legislation claim only
'jurisdiction’ with regard to this matter, thus following generally Article 6 of the LOS
Convention. But, there are also other states which have asserted, in their domestic
legislation, 'exclusive jurisdiction' rather than merely jurisdiction as provided for in
Articles 56 and 246 of the LOS Convention2"". Examples of these claims are to be found
in the legislation of Burma, Guatemala, Guyana, India, Kenya, Mauritius, Pakistan, Sri-
Lanka Vanuatu, and Vietnam?%, The significance of referrring to 'exclusive jurisdiction’
is not clear. However, such a wording could have a connotation beyond the terminological
a'spect209. N

Furthermore, the LOS Convention provides in Article 56 (1) (b) (iii), for the
coastal state to exercise jun'sdicﬁon as provided for in‘its 'felevant provisions with vregar:d .
to the protection and the preservation of the marine environment in the EEZ. A survey of
national legislation establishing EEZs shows that most of them contain a specific claim

2

regarding marine environmental protection in the the zone 10 In numerical terms, over 80

2

states made assertions to this type of claim 1 Of these eighty claims, no less than sixty-

nine of them have expressed the authority of the coastal state, in this field, in terms of

212, thus coinciding in principle with the substantive description and the extent

jurisdiction
of the LOS Convention and other wreaties 1>, However, few of them have enacted detailed
provisions designed to implement Articles 207 to 222 of the LOS Convention, which
require states to adopt and enforce appropriate laws and regulations214

There are also several national claims which have asserted 'exclusive jurisdiction'

over environmental protection within the EEZ, thus going beyond the wording of the LOS

Convention, which confers upon coastal states only 'jurisdicdiction’ with regard to the
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protection and preservation of the marine environment. For instance, the Colombian Law
No. 10 of August 4, 1978 states in Article 8 that the Colombian Nation "shall also

. T . . . 21
exercise exclusive jurisdiction for... the preservation of the marine environment" 3

Identical provisions have been included in the domestic legislation of Burma216,

217

Guyana 218

, India®"", Mauritiuszlg, Seychelles220, and Vanuatu®2.. This, however, may
be explained by the fact that all of these claims were made around the middle of UNCLOS
III and, consequently, were possibly influenced by an earlier draft of UNCLOS III which

provided for 'exclusive jurisdiction' in this matter>>>

. The wording was later altered to
reflect the fact that both the coastal states and the flag state share responsibility for
enforcing international standards for the reduction and céntrol of certain types of marine
pollution in the EEZ.

- Moreover, it is 'intcresting‘ to note that even those European states' which had
earlier proclaimed EFZs only have recently made their intention very clear to take action
with the aim of in‘Cree;is/livng their respecﬁve jurisdiction to include jurisdiction ovér '
environmental protection in accordance with the LOS Convention. In this context, the
Paris Ministerial Declaration on the Coordinated Extention of Jurisdiction in the North
Sea, adopted in September 1992, states in part that the states concerned "undertake to
initiate the process either of establishing exclusive economic zones in areas of the North
Sea where they do not exist for the purpose of protecting and preserving the marine
environment or of increasing coastal state jurisdiction for that purpose, in accordance with
international law and without going beyond the scope of the provisions of the United
Nations Convention on the Law of the Sea"?%3,

In sum, the present author's review of national legislation establishing EEZs
reveals that EEZ claimant states generally follow the conventional basic rights provided for

in Article 56 of the LOS Convention. Despite the fact that, in certain national laws relating

to the EEZ, the description of the asserted jurisdiction differs from that of the text of the
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LOS Convention, those differences should not necessarily be seen as indications of the
intention of the states concerned to apply to the zone rules different from those of the LOS
Convention. In several cases those differences may be explained simply by the fact that
some of the national laws establishing the EEZ were enacted before the texts being

negotiated at UNCLOS III had taken their final form??,

Notwithstanding the aforesaid, it must be noted, at this stage, that almost all EEZ
national legislation has put an emphasis on the coastal state's various rights and has
omitted reference to the duties placed upon them by means of Article 56 (2).On this
phenomenon, Moore has correctly said that there exists "almost universal elimination of
the r.efércnceutp 'duties' in the 'catch-all phrase at the end of the enumeration of coastal
states righfs over the EEZ"ZZS. Moreover, an FAO survey identified tﬁe word duties as

only being retained in the legislation of Antigua and Barbuda, Djibouti, Dominica,

Guatemal'a, and Kcnya226.

5. The Basic Rights of the Generality of States in Foreign EEZs
As has been explained earlier, under both customary international law and the

Convention on the High Seas??

, the freedom of navigation, overflight and the laying of
submarine cables and pipelines in the high seas were available to ships and planes of all
states subject, of course, to the criterion of ‘reasonable use' and consideration for the
legitimate rights of other high seas users. These freedoms are all recognized within the
EEZ by means of Article 58 of the LOS Convention. Under Article 56 (2), the coastal state
is expected to have due regard for these third state rights and duties, treating them in a
manner compatible with the provisions of the Convention. A complementary due regard
obligation vis-a-vis the coastal state is imposed on third states in Article 58 (3). The due

228

regard standard is, as described by Professor Oxman, a latinized version®" of the
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reasonable regard requirement stipulated in Article 2 of the 1958 Convention on the High
Seas.

At the national level, the legislation of a considerable number of states has
explicitly recognized freedom of navigation and overflight by foreign vessels and aircraft
through or over the EEZ. For instance, Article 3 of the Royal Proclamation of Thailand??’

provides that, in the EEZ, the freedoms of navigation and overflight and of the laying of
submarine cables and pipelines shall be governed by international law. Moreover, in a
statement made in 1993 by the Thai Foreign Ministry230, Thailand has referred to the
freedom of navigation in the EEZ of another state as part of customary international law
codified by the 1982 Convention, and declared that it does not consider itself bound by the
‘laws and regulations which tend-to restrict such freedom. Along the séme lines, thé 1978
Act of Venezuela Es;’tab‘lish‘ing ah .Exclus‘ivé’ Economic Zone Along the Coasts of the
Mainland and yIslahds of the Republic sf@tes categorically that "other states, whether coastal
or land-locked, shall enjoy, subject to the relevant provision»s of the present Act, the
freedoms of navigation and overflight... and other internationally lawful uses of the sea

"231

associated with navigation and communication"“~". This provision is in line with the LOS

Convention. Identical provisions have been included in the legislation of over forty-two

32, Bulgaria233, Burma234,

, Indonesia238, the Ivory Coast239,

states. These include among others that of Barbados®

Dominican Republic235, Grenada236, Guatemala237

240 242

Jamaica® ", Morocco241

, Sao Tome and Principe243, Spain244,

248, Tanzania24

, Philipines

247

Suriname245, Sweden246, Thailand 9 and the

United States250.

, Trinidad and Tobago

On the other hand, numerous other EEZ claims omitted reference to freedoms of
navigation and overflight. Examples of these claims can be found in those of Bangladesh,
Cape Verde, Colombia, Comoros, Cook Islands, France, Guinea Bissau, Haiti, Iceland,

Mozambique, New Zealand, Sri Lanka, Togo and Vietnam?>. Such an omission has been
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viewed by certain authors as indicating a reluctance to recognize such freedoms or to
acknowledge such rights as being implicit and genuine rights of the regime on the EEZ®2,
In the author's opinion, such a view does not seem to be correct. This is because all the
states whose legislation contained no referrence to freedom of navigation and overflight in
the EEZ had argued at UNCLOS I1I in favor of retaining these freedoms in the EEZ. For
instance, at the First Substantive Session, Caracas 1974, the delegate of Bangladesh stated
that the future EEZ regime should include that :
"All states should enjoy freedom of navigation and overflight
and freedom to lay submarine cables and pipelines subject to the
exercise by the coastal state of its rights as provided in the future
convention"2>3,
-Similar statements were made at that Same .session by the representatives of
Haiti254-, Malaysia25 5 and Sﬁ Lanka256.
This.omission should not, therefore, be deemed to have, or intend to have, a

negative impact upon navigation and overﬂight257

, but should be interpreted as a simple
" omission which does not alter the essential features of the EEZ. This view appears to be
reinforced by the fact that a number of the states belonging to the above-mentioned group

258, thus signifying their acceptance of the basic

have ratified the LOS Convention
freedoms to be enjoyed by third states in the EEZ.

More worrisome perhaps are the EEZ claims of four developing states, namely
Guyana, India, Mauritius, and Pakistan. All these states made assertions in their respective
legislation that they may regulate, in nationally designated areas of the EEZ, entry into and
passage through the waters and airspace of the EEZ*®. For instance, Article 7(6) of the
Indian Act on the Maritime Zones stipulates that the Government may provide for

regulation of entry, passage through designated area "by establishment of fairways,

sealanes, traffic separation schemes or any other mode of ensuring freedom of navigation
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which is not prejudicial to the interests of India"?®. Identical provisions have been

261. Such claims

enshrined in the national legislation of Guyana, Mauritius and Pakistan
seem to go even beyond the rights provided for the coastal state in the territorial sea, in
which, under Article 22 of the LOS Convention, for instance, traffic separation schemes
may be established, but several specific matters are to be taken into account, including
consideration of recommendations of the competent international organization and
channels customarily used for international navigation. The national legislation of these
states which apply to the EEZ do not even provide for any consideration of these factors,

but rather stresses national discretion. Such asserted rights have no basis in the LOS

Convention.
In addition to the claims analyzed above, three other states have asserted rights

that may have some signiﬁcanée for navigation. For instance, section 1 of Law No. 32/76

of the Maldives pfovides that "ships of all states shall enjoy the right of innocent passage

"262. Innocent

_through thef.. exclusive economic zoné éf the Republic' of the Maldives
passage is a practice which relates to the territorial sea aloﬁc and its use in ‘connection with
the EEZ blurs the legal distinction between these two zones that should be clearly
recognized. The same Law states further that the Maldives prohibits, without its
authorization, the entry of foreign fishing vessels into its EEZ?53. The protection of the
EEZ fisheries from unauthorized foreign fishing activities seems to be the motive force
lying behind this claim. Nonetheless, such a claim has no foundation in the LOS
Convention.

Finally, numerous national legislation provides, in accordance with Article 58 of
the LOS Convention, for the freedom of laying submarine cables and pipelines264.

However, the record is not quite as good as with navigation and overflight. Either the

reference to the laying of cables is omitted, although the freedom of navigation has been
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accorded265, or the domestic legislation provides for subsequent restrictions2%.

Section IV : The Specific Legal Regimes Regulating the Various Activities
in the EEZ in State Practice

As has already been said in more detail in chapter 2 and 3, the LOS Convention
sets out a detailed legal regime for every single activity that may be exercised within the
EEZ. In this section, the author will attempt to study the detailed rules contained in state
practice in relation to every particular activity in the zone. The purpose is to try to
determine with precision the extent existing state practice has evolved in accordance with

the LOS Convention's specific legal regime.

. A. The EEZ Fisheries System in Coastal States Pract%ce

According to the fisheries system set out in Part V of the LOS Convventﬁion,
especially in Articles 61 to 73, the coastal state has sovereign rights over and the
responsibility to secure conservation of living resources in the EEZ and to ensure that they

2 .
67, Management and conservation measures are to

are not endangered by over-exploitation
be designed to maintain stocks at levels capable of producing maximum sustainable yields
as qualified by relevant environmental and economic factors, and taking into account
fishing patterns, the interdependence of stocks and generally recommended subregional,
regional or global minimum standards. The coastal state is also placed under the duty to
promote optimum utilization of those resources268, and, in this context, has to determine
the allowable catch of fish species in its EEZ?% as well as its harvesting capacity270. If the
coastal state does not have the capacity to harvest the entire allowable catch, access to any
surplus has to be given to other states’ 1. In selecting such other states, the coastal state is
required to take into consideration the significance of the living resources of the area to its

own economy, the rights of LLSs, the requirements of the developing countries in the

region or subregion and traditional fishing practice5272. It is proposed to examine under
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this subsection to what extent these major constituent elements of the regime related to the
conservation and utilization of the EEZ living resources have been expressed in state

practice.

1. Coastal State's Conservation and Management Responsibilities

Under the terms of the LOS Convention, the coastal state has sovereign rights
over and the responsibility for the conservation, management and utilization of the living
resources of the EEZ2">. Article 61 is the' key article regulating conservation. The main

conservation goals enshrined in it are to ensure : (1) the determination of the total

allowable catch (TAC)274; (2) that the living resources in the exclusive economic zone are

not endangered by over—exploi‘tationms; (3) that the populations of harvested species are

maintained or restored at levels which can produce the maximum sustainable yield

,(MSY)276; and (4) that associated or dependent species_ are maintained above levels at

which their reproduction may become seriously threatened”’ .
An examination of EEZ legislation and proclamations and fisheries regulations of

EFZ claimant states which, as has been seen earlier, may be relevant278

, would show on
the whole that reference to management and conservation responsibilities of the coastal
state with regard to living resources found within the asserted 200 miles zone is common
to the vast majority of those national instrume}ntsmg. Some legislation and proclamations
contain detailed provisions specifying the objectives of management and conservation of
living resources in terms more or less reminiscent of the provisions of the texts of
UNCLOS 111280. The Mexican legislation281, for instance, provides that the aim of
management and conservation measures is to ensure that the living resources of the EEZ
are not endangered by over-exploitation282. The legislation places an obligation on the
Federal Executive Branch to take proper management and conservation measures>>-. The

28

relevant Portuguese law 4 provides that the Government shall enact and enforce

regulation of fishing in the EEZ, including, inter alia, the TAC and the MSY for the
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fisheries as a whole, and the protection, conservation and restoration of the living
resources of the EEZ*%.

The United States EEZ Proclamation recognizes the responsibility of the US
to manage and conserve the living resources of the EEZ, but does not elaborate on the
conservation measures within the zone. It is the Fishery Conservation and Management
Act of 1976 237 which provides for such measures within the United States 200 miles
zone. Indeed, the measures provided are probably the most comprehensive measures
found in any national legislation. Conservation and management measures are defined as
being measures required to rebuild, restore or maintain fishing resources and the marine
environment, and designed to ensure a supply of food, other products or recreational
benefits on a continuing basis to avoid irreversible or long term adverse effects, and assure
a future choice of options for the use of those resources 0. The optimum yield is to be
bascd on the MSY as modlﬁed by relevant economic, social or ecolog1cal factctors2”.
VA considerable number of other EEZ and EFZ claims have adopted the UNCLOS I
conservation goa13290

On the other hand, numerous states, most of them developing ones, have referred
in their EEZ legislation to the duty to manage and conserve the EEZ living resources, but
such references are mainly at the general level which does not correspond to the precise

292 293

wording of Article 61 and 62 of the LOS Convention?*. Bangladesh®™“, Malaysia

294

and Tuvalu™ " can be classified in this group.

It has, nowadays, become obvious that, in the absence of a reliable factual basis,
it is very difficult to formulate sound fisheries management and conservation schemes®>>.
Reliable scientific information on fish stocks, technology and trained personel are
prerequisities for good fishery management and development296. Complex and timely

scientific computations and research to satisfy the requirements contained in Article 61

paras. 1, 2, 3, and 4 are beyond the capacity of a significant number of developing coastal
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states. There is, therefore, a great possibility that a number of developing states have been
inhibited from adopting the LOS Convention's specific goals in their legislation simply
because they lack the technology and know-how to obtain the scientific evidence required
under the LOS Convention>".

Moreover, a third group of EEZ legislation has remained silent with regard to the
conservation obligation and the specific management and conservation objectives
contained in Article 61 and 62 of the LOS Convention. Examples of the claims belonging
to this group are to be found in the cases of Cambodia298, Costa Ria299, Egypt300,

301 302, Guinea303, Guinea Bissau304, Ivory Coast305,

d308

Equatorial Guinea™ °, Guatemala

Mozambique306, Oman?’ and Thaiilan . However, in the author's opinion, the
absence of any reference in this legislation to conservation respohsibilities doés not, of
course, mean that such: responsibilities are not accepted:b_y these states. This is because,
, }‘ first, the ;)ery development of the 200 miles zones has been intimately connectcd wiih the
idea of con‘servation309; secondly, the conservation obii‘gation and the conservation
objectives included in Article 61 and 62 of the LOS Convention received very large
support at UNCLOS III and remained the same throughout the Conference's texts since
their first appearance in the 1975 ISNT310; and thirdly, legislative drafters are traditionally
cautious in using language that unnecessarily acknowledges their states obligations under
international law> 11, They are mostly concerned with the coastal state's fisheries rights in
the claimed zone. It follows that, in the case of such states, this problem seems to be a

matter of legislative technique rather than any actual intention to refuse accepting

management and conservation responsibilities.
2. Optimum Utilization and Foreign Access

As has been explained in chapter two in more detail312, the second main

obligation placed upon the coastal state is to promote optimum utilization of its EEZ living
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resources- . However, any activity in this regard should not, according to Article 62, be
allowed to prejudice or affect the conservation obligation found in Article 61. This means
in effect that, whatever level of utilization 'optimum' may require, the exploitation of the
EEZ living resources should not be undertaken beyond the limits prescribed in Article 61,
i.e. beyond the level of MSY as qualifie:i by relevant economic and environmental factors
so as to ensure that the fish stocks are not endangered by over-exploitation.

Specific reference to this obligation is found in the EFZ and EEZ claims of many
states. Examples of these claims can be found in the laws of Australia, Cuba, Mexico,
Malaysia, New Zealand, Papua New Guinea, Fiji, Sao Tome and Principe, the former
USSR, and Venezuela3l4. For instance, Article 6 of the 1978 Act Establishing an
Exclusive Economic Zone 'Aiong the Coasts of the Mainland and Islands of the Republic
of Venezuela®? provides that '_"thé; Republﬁic shall promote the optimum use of the living
resources of the exlusivé economic zone without prejudice” to the provisions related to
conservation of the living resources. This provision is exactly similar td the provision
enshrined in Article 62 para. 1 of the LOS Convention. Australia's legislation declaring a
200 miles fisheries zone places an obligation upon the Minister of Fisheries to pay regard
to the objective of optimum utilization of the living resources of the Australian fishing zone
and to ensure that the living resources of the Australian fishing zone are not endangered by

316, Similarly, the Malaysian Exclusive Economic Zone Bill of 1984

over-exploitation
requires the Director General of Fisheries to prepare and continuously upgrade fishery
programes based on the latest available scientific knowledge to ensure optimum utilization
of fishery resources in line with good management practice3l7.

In contrast, an overwhelming majority of national legislation is silent over
‘'optimum utilization' as an objective to be promoted by coastal states. However, this

omission does not seem to imply that the states in question do not recognize the optimum

use of the living resources found in their respective EEZs or EFZs. This is because, first,
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both the historical development of the EFZ and EEZ and the negotiations which took place
at UNCLOS III bear witness to the desire and aspiration of all states to improve the

economic and social development of all peoples of the globe318

; secondly, although
national legislation and proclamations of this group of states do not make any reference to
the provision contained in Article 62 para. 2 of the LOS Convention according to which
coastal states have an obligation to ensure harvesting of the entire allowable catch, direct
or implied reference to the objective of optimum utilization of the living resources of the
zone is found in a number of fishery agreements to which these states are parties. In this
connection, the preamble to the Fisheries Agreement between the United Mixican States
and the Republic of Cuba of July 26, 1976 provides in part that "considering that the
Government of the Uﬁitéd Mexicaﬁ States plans to promote the optimum ﬁﬁ}ization.,."319. :
Identical WOrdjngs are contained in fhe Angola/Spain Fishin‘g Agreement of April 6, 1981

' . 5320,

as well as in the .Maﬁritani'a[Spain Fishing Agreement of 19827 °";. thirdly, the Fourth

Lomé Conirention-, concluded between the EEC and the ACP states in December 1989,
obliges the parties "to promote the optimum utilization of the fishery resources” of the

321. It would, therefore, seem that, unless the

African, Carribean and Pacific coastal states
coastal state can justify its refusal on such grounds as conservation measures, it is obliged
under current customary international law to give due regard to the interests of third states
and promote the objective of the optimum use of its EEZ fisheries.

As far as the right of third states to fish in foreign EEZs is concerned, the LOS
Convention empowers and obliges a coastal state which is a party to it to determine the
AC of the living resources of its EEZ to promote the objective of optimum utilization of its
EEZ fisheries. Having determined the AC, it would be required to determine also its own
capacity to harvest these resources. If its capacity does not permit it to harvest the entire

allowable catch, it shall give other states access to the surplus322. Nevertheless, as has

been already explained in chapter 2, the duty to accommodate foreign states is not
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overwhelming. Large flexibility is given to the coastal state in harvesting the EEZ

resources. A decision concemning access of third states may take into account the economy

3

of the coastal state and other national interests>2-. Moreover, the dispute settlement system

established by the LOS Convention precludes effective review of the coastal state's

3

decision on these questions % Consequently, the LOS Convention, essentially gives the

coastal state very wide discretion to determine whether or not to allow foreign states to fish
in its EEZ3%,

There is a big difference in the way in which the LOS Convention provisions on
foreign access to the surplus are treated in national EEZ or EFZ legislation. Some of this

legislation contains provisions that are almost similar to those included in the LOS

Convention. Examples of them can be found in the legislation of Cape Verde, Cuba,

s

/

Portugal, Sao"’TOmg: and Principe, New Zealénd and the lé_ws of those stétes that followed
the N;:w Zealand pattern, namely Co_ok FIsl’an.ds, Fiji, Niue aﬁd Tonga326. The Territbrial’.
Sea and Exclusie Econbmichhé Act of New Zealand, for instance, requires the Minister
of Fisheries to determine the TAC for every fishery in the EEZ and to determine the
harvesting capacity of the national fleet, and goes on to specify that the remaining portion

327 1y also empowers the Minister to

constitutes the allowable catch for foreign fishermen
apportion the allowable catch for foreign fishing craft among foreign countries and sets out
a number of criteria which the Minister may take into consideration in making such

328 These criteria, on the whole, include support for the interests of states

apportionment
that have habitually fished within the zone or helped in research, identification of stocks,
or cooperated in the conservation and management of resources and the enforcement of
New Zealand law relating to such resources>2". The list of criteria is expressly made non-
exhaustive. Very similar provisions are included in the fisheries legislation of the
Federated States of Micronesia, the Marshall Islands and Paulu>.

On the other hand, a significant number of claims provide for foreign access to
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fisheries in the EFZ or EEZ under national licences and permits but no mention is made of
foreign righf to fish for any surplus. These claims include among others those of
Barbados, Grenada, Guinea Bissau, Mauritania, Norway, Spain, Togo and Western

Samoa331

. Such a situation has led certain authors to question whether access provided by
this legislation meant access to surplus or access in general332. However, in the author's
opinion such uncertainty can easily be excluded once one delves deeper into the practice of
these states. The attitude of this legislation may reasonably be interpreted as meaning
access to the surplus of fish as provided for in the LOS Convention. This is because, first,
a number of these laws have expressly adopted the obligation of optimum use of the living

resources found in the established zone:333

; secondly, a large number of bilateral fisheries
agrcemer_ifs concluded su-bsequem'ly by the states in ”question have contaiﬁcd in their
pge_afnblé g:cilirf;ct reference to the work of FUNCLOS III or a specific reference to thev
~provi§i‘ons of Art’i_‘clé 762 of the LOS Convention. These ﬁshé‘_’ric‘s égreeménts include, .
amongst many others, the agreemlen'tsjéQnCIQdcd in the 'véry eAérly eighties by Guinea
~.B.issa~u and Guinea with‘ the EEC334; thirdly, a number of these agreements have referred

either to the concept of surplus335

or to that of optimum use of the fishery of the zone. The
Spanish/Angola Agreement of 1980 and the 1982 Fishery Agreement between Mauritania
and Spain, for instance, have both referred to the rational management and full utilization
of the living resources in their respective EEZs as well as to optimum exploitation of the
biological resources found therein>>0.

Moreover, in several other cases national legislation on EEZs have made no
mention at all to foreign access to EEZ fisheries. This is, for instance, the case of the
national legislation of Bangladesh, Burma, Colombia, Comoros, Dominican Republic,

337. However, this does not

Iceland, India, Indonesia, Malaysia, Nigeria and Thailand
seem to imply that the states in question reject access of foreign fishermen to their

respective EEZs. This is because, first, none of these states has explicitly denied foreign
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access to the proclaimed zone for fishery purposes338; secondly, several fisheries or
cooperation agreements to which many of these states are parties show that foreign access
to fisheries resources that are found in the maritime zones under their jurisdiction is
expressly recognized339.

On the basis of the above discussion, it can be concluded that most of coastal
states that have established EFZs or EEZs allow access for foreign fishermen to the living
resources found in their proclaimed zones. Thus, the most important remaining issue is
what is the specific regime under which foreign access takes place? This question is dealt

with hereunder.

2. 1. Criteria of Access

Article 62 (3) of the LOS Conventin states that the coastal state would take into
account when providing access to foreign fishing vessels "all relevant factors". The same
provision goes on to enumerate a nu@ber of factors that are meant to be illustrative. With
the exception of the first one which relates to the significance of the EEZs living resources
to the economy of the coastal state concerned and its other national interests, all other
factors provide guidelines for selecting the states to be allowed access. These factors are

considered hereunder in turn in the light of existing state practice.

2. 1. 1. Reference to the Provisions of Article 69 and 70 (LL/GDSs)

At the national level, only the legislation of two states has explicitly referred to
the participation of LL/GDSs in the exploitation of the living resources of the asserted
zone. The legislations in question are the Moroccan Law No. 1 181-179 and Togo's
Ordinance N°o. 24/1977°*, For instance, Article 4 of the Togolese Ordinance No. 24 of
1977 provides that "the Togolese state engages itself to allow neighbouring states in the

hinterland to participate in the exploration of biological resources in the context of bilateral
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and regional agreements”. In a similar manner, the Moroccan Law No. 1-81-179 states
that, "in particular, in consideration of African solidarity, Morocco will uphold the
principle of privileged cooperation concerning biological resources with land-locked
neighbouring countries under terms and conditions to be established by bilateral, regional,
or subregional agreements"341.

The wording of the above provisions is in line with the phrasing of the 1974
Declaration of the Organization of African Unity on the Issues of the Law of the Sea®2,
This conformity may be explained by the fact that African coastal states had from the start
of the work of UNCLOS III shown their sympathy to the problems of LL/GDSs and had
expressed their readiness to give more concessions to these states .

There is also-certain conformity between the Moroccan and Togolese legislation
and the texts of‘,gUNCLOS II. This is apparent in Article 62 6f the LOS Convention and

| the previous ’col"re,sppnd‘ing provisions of the ISNT and RSNT. The two prvis’ions
- and Ani‘c1¢ 62 ) of the LOS Convention characterize the concession of ﬁvs'hiin'g in‘thc;, EEZ.
of a neighbouring country as a concession to participate, without dcscﬁbing tﬁ‘is
participation as a right. The modalities of such participation are to be agreed upon by the
coastal state and the LL/GDSs concerned. Thus, no automatic access is recognized, but
only a duty to negotiate agreement subject to the terms and conditions of the coastal state.

The difference between the Moroccan and Togolese provisions is very slight and
almost insignificant. Both provisions precondition the participation of LL/GDSs in the
utilization of the living resources upon a prior conclusion of bilateral or regional
agreements. However, Togo appears to make it clear that there is a duty upon itself to
grant LL/GDSs access to the living resources of its EEZ. Morocco, on the other hand,
merely adheres to the principle of 'privileged cooperation'.

As has been indicated, all the other national legislation contains no specific

provision on access of LL/GDSs to the EEZ living resources, and includes general

229




principles regarding foreign fishing, leaving the task of determining detailed rules to the
administrators. For instance, the formulation that foreign fishing is to be exercised in
accordance with bilateral or regional agreement has been enshrined in several claims.
Indeed, certain coastal states have translated the abovementioned formulation into
somewhat concrete propositions. Among those states are New Zealand and the United
States of America. The legislation of these two states has made allusion to some
considerations, such as whether foreign fishermen have habitually fished in the waters
encompassed by the EEZ, the pattern of cooperation of foreign fishermen in fishery

344, without making any

research and the conservation and management of fish in that area
reference to LL/GDSs. Thus, comparing what is provided for in this legislation with the
provision of Artjélc 62 (3) of LOS Convention, one can only say that they are far apart.
Not only did the legislation ignore altogether the participation of LL/GDSs.in the utilization
. of the living resources of their EEZs, but, more importantly, the're;seems to be an i-mplied v
rejection of access to the fisheries resources by LL/GDSs. This is c1eag from the é‘bOVc
enumeration which omits any reference to LL/GDSs. It is worth notihg, at this stage, that
most of LL/GDSs are developing states>+ having no marine fishing industry. It follows
that any access which is restricted to states that have traditionally exercised fishing in the
EEZ is an implied refusal of LL/GDSs participation in the use of the living resources of the
zone. The reason is that LL/GDS's lack a marine fishing industry and, if a few of them
possess such industry, they must have acquired it recently; and consequently they might
have not been fishing in those areas for a long time as the word 'traditionally’ seems to
convey.

In practice, fishing in foreign EEZs has come to be governed under the terms of
a growing number of agreements and other arrangements346. The network of those access
agreements is complex and multiform with the result that identification of patterns or

trends is not an easy task>*’. Four types of arrangements seem to predominate. These are
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348 349

bilateral agreements, joint venture agreements and contracts

350

, Charter arrangements
for over-the-side sales™ . Our focus, however, is put upon bilateral fishery agreements
and joint venture agreements. For the coastal state, they serve as instruments for regulating
and securing a broad range of benefits from granting access. For the foreign fishing states,
they operate as a framework defining the concessions given regarding the 200 miles zone
and, increasingly, as a technique to secure access in conditions of intensified competition.

With regard to Article 69 and 70 of the LOS Convention dealing with the rights
of LL. and GDSs to participate on an equitable basis in the surplus of the living resources
of the EEZs of foreign coastal states, as in the case of national legisla’tion, treaty practice
has not been influenced by those provisions. In this context, an analysis covering more
than one ‘hundred bilateral fishing agreements was done i'n7198’2 by Carroz and Savini in

which the two autors.have concluded that "none of the bilateral agreements cdnclu_d.ed SO
far make an éxpress?-refefe,nce to the right of thesé_ two-categories of stat,es‘"351, Moreover, ‘
1n a éubsequ_cnt study related to fishery agreements concluded by the African coastal stf;tes
located on the Atlantic Ocean, the same two authors reached a sirﬁilar conclusion. In this
connection, they have correctly said :

"Aucun des accords bilatereaux conclus jusqu'ici dans la region... ne se
refere expressement au droit de ces deux types d'Etats ou ne confére des
droits de péche a des Etats sans littoral"352.

However, since 1984 reference to Article 69 and 70 of the LOS Convention has
began to emerge in treaty practice and positions of principle. In 1984 the seven states
members of the Economic Community of West African States (ECOWAS) (Benin,
Burkina Faso, Ivory Coast, Mali, Mauritania, Niger and Senegal) decided to create a
Higher Fishery Science Institute for the purpose of training highly quali_fied specialists

from the region. They discussed also the possibiblity of setting up a joint fishing company

with financial support from the African Development Bank>>>,
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Needless to say, the setting up of such joint fishing venture would give a good
opportunity to the three LLSs of the Community namely, Burkina Faso, Mali and Niger,
to participate in the exploitation of the living resources in the EEZs of coastal states in the
subregion.

Moreover, in 1987 Algeria and Mauritania concluded an Agreement relating to
Cooperation in Fishing Matters whose preamble refers explicitly to the LOS Convention as
well as to Article 70 dealing with the right of GDSs to participate in the exploitation of the
EEZ's living resources>-.

In addition, Bolivia, a signatory to the LOS Convention, signed with Peru on 24
January 1992 an agreement under which Peru gfants to Bolivia the free use of its port
facilities. The agreement includes also the possibility for Eolivia to enter into joint ventures

with Peruvian companies to engage in fishing activities>>

. Such an agreement represents
the first inplementation of Article 69 of the LOS Convention granting fishing rights to a
- land locked state of the same region.

Nonetheless, like legislative practice, treaty practice referring to the provisions

contained in Article 69 and 70 remains very scant.

2.1.2. States Whose Fleets Habitually Fished in the Waters Now
Encompassed by the EEZ

Article 62 (3) has adopted "the need to minimize economic dislocation in states
whose nationals have habitually fished in the zone" as one of the relevant factors that the

coastal state shall take into account when giving access to the surplus of fish of its EEZ.
This factor refers to states whose fishing fleets have, in the past, engaged in regular
fishing activities in areas, previously high seas but now encompassed in the EEZ. It is the
last mentioned factor in a non-exhaustive list of factors to be considered when giving

access to the surplus. Thus, if the order of those factors is given legal weight, as has been
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356, the factor of economic dislocation in states whose

suggested by certain authors
nationals have habitually fished in the zone together with that of states which have made
substantial efforts in research and identification of stocks should have the least weight

357, the coastal

among those enumerated. However, as already suggested in chapter 3
state's choice is ultimately dependent on the terms and conditions that it finds satisfactory,
and this may mean that a state in this last category will be granted preference. If any order
of priority is suggested by the provision contained in paragraph 3 of Article 62, it seems
that it is undermined by the discretionary power given to the coastal state to establish the
terms and conditions of access which satisfy it.

Thus, it seems that, under the above provision, the coastal state is only obliged to

take this factor into consideration together with all other relevant factors. Moreover, it has

to:be taken into consideration only in so far as to minimize the economic dislocation of the

* state whose nationals have habitually fished in the waters now coming under the coastal

state's jurisdiction. Therefore, such nationals are not recognized as having an -automatic

access to a part of the allowable catch reserved to third states.

Legislative practice concerning the criteria of access to the surplus of the EEZ's
living resources displays considerable variety. A small number of national legislation
referred to traditional fishing rights as a factor among others which is to be taken into
acount in giving access to the surplus. These states include, among others, Fiji, New
Zealand, Papua New Guinea, Spain and the USA358. The national legislation of New
Zealand, Papua New Guinea, and Fiji, for instance, has adopted very similar provisions.
Each one of them assumes control over all fishing resources within the 200 miles EEZ and
authorizes the Minister responsible for the administration of the Act to grant licences on a
wide variety of terms and conditions, including payment of fees>>". Moreover, all of them
have specified the criteria to be applied in giving access to foreign fishing vessels. While

all do refer in the criteria for granting access to states that have habitually fished in the
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area360, none of them has made any reference to LL or GDSs. However, as one author

has said, non-reference to LL and GDSs in the last three laws is possibly due to that the
participation of LL and GDSs is postulated on a regional basis 0!,

The Spanish Law No. 15/1978 provides that "fishing in the economic zone shall
be reserved for Spanish nationals, and subject to agreements... to nationals of those

"362 This provision omitted any

countries whose fishing vessels have fished in the zone
reference to all the other factors cited in Article 62 of the LOS Convention. However, it
seems that it reflects faithfully Spain's understanding of Articles 62 (3), 69 and 70 which
give a top priority to states that have habutually fished in the EEZ over LL and GDSs
which seek entrance to the zone>®3.

The United Stt{tes legislation includes inter;sting details with regard to the criteria
of access. Section 201 (e) of the 1976 Fishery Conservation and Management Act364
provides that the Secretary of State, shéll determine the allocation among foreign ﬁati’ons
of the total allowable level of foreign fishing which is permitted with respect to any ﬁshéry
subject to the exclusive fishery management authority of the United States. In making any
such determination, the Secretary of State and the Secretary shall consider, first, whether
and to what extent foreign nationals have traditionally engaged in such fishery; secondly,
whether such nations have cooperated with the United States in, and made substantial
contributions to, fishery research and the identification of fishery resources and; thirdly,
whether such nations have cooperated with the United States in enforcement and with
respect to the conservation and management of fishery resources. Thus, while the United
States legislation, like the LOS Convention, provides for an illustrative list of factors, it
gives a top priority to traditional fishing rights. This approach of the United States is not
immediately clear. It is probably due to the United States position towards the law of

fisheries at that time. By 1976, the United States was still an opponent to the EEZ concept.

The issuance of the 1976 Act was a clear indication of its support of the traditionsl law of
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fisheries as reflected in the 1958 Convention and the 1974 Fisheries Jurisdiction
judgement.

The 1980 amendment to the FCMA formula mentions traditional fishing as one of
the factors to be taken into account in giving access to the surplus365. But allocation is
made primarily on the basis of cooperative trade policies and a reciprocity scheme>6°,

With the exception of the above claims, none of the other existing national
legislation establishing EFZs or EEZs made any reference to the notion of traditional
fishing rights. All national legislation enacted by African and Latin American States have
adhered to this pattern. A plausible explanation for such a pattern seems to be that a

significant number of these states have attained their independence recently. Therefore,

any allusion to traditional fishing rights would mean an open invitation to developing

states to-continue plundering what is left of the living'res'ourccs‘ of the sea adjacent to their - -

coasts.
As far as bilateral fishery agreements are concerned, no clear picture of conduct is
apparent. The big majority of bilateral agreements concluded between developed states

367. For instance, the preamble of

have made reference to traditional fishing rights
Japan/South Africa Fishery Agreement of 6 December 1977 states that "considering also
the desire of the Gouvernment of Japan that nationals and fishing vessels of Japan
continue to pursue their traditional interests in the development and utilization of fishery

resources off the coast of the Republic of South Africa"368

. Similarly, the framework
agreements entered into by the USA with EEC, Norway, Portugal and the USSR have all
stipulated that "in determining the portion of the surplus that may be available to vessels of
the country, the Government of the United States will decide on the basis of the factors
identified in the United States law, including whether and to what extent the fishing
vessels of such nations have traditionally engaged in fishing in such ﬁshery"369.

Moreover, almost all of the bilateral agreements concluded by Spain370 and the EeC!
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contain a preambular reference to this interest.

On the other hand, generally, most of the bilateral fishery agreements granting
access to fisheries in waters under the jurisdiction of developing states made no mention of
traditional fishing and of the need for reducing economic dislocation. However,
exceptional cases are to be found, especially in the bilateral agreements concluded between
the EEC and some developing states. These agreements include, among others, the Guinea
Bissau/EEC Fisheries Agreement of April 26, 1981, the EEC/Senegal Agreement of
January 21, 1982 amending the Agreement on Fishing off the Coast of Senegal signed on
15 June 1979, and the Equatorial Guinea/EEC Fisheries Agreement of 1984. All of them
contain the routine EEC clause which states that "taking into account the fact that vessels
flying the flags of Member States of the Colmmunity habitually engaged in fishing
activities in that 20ne" 72, |

Finally, before l"ga'ving this p',oinvt, it is worth recalling that the concept of
traditional ﬁshing ;r.ig‘h-ts was sufficiently elucidated by the ICJ in the 1974 Fisheries

373.There, the Court observed that the traditional rights of the applicant

Jurisdiction Cases
(the UK) should be accommodated with the preferential rights of Iceland. Such an
accommodation could not be based, however, on a phasing out of the fishing rights of the
United Kingdom. The Court then went on saying that "due recognition must be given to
the rights of both parties, namely the rights of the United Kingdom to fish in the waters in
dispute, and the préferential rights of Iceland. Neither rights is an absolute one">"*, The
Court, thus, placed the British traditional rights on the same level as the Icelandic rights.
However, traditional fishing activities in areas previously high seas, but now
encompassed by the 200 miles EFZ or EEZ, do not have the same position under both the
LOS Convention and in state practice. As already explained, traditional fishing rights

constitute, under the terms of the LOS Convention, only one of the numerous criteria that

a coastal state may take into consideration in giving access to the living resources falling
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under its jurisdiction. Moreover, access of third states, including access of states whose
fishing fleets have habitually fished in the area included in the zone, has been limited to the
surplus whose determination rests within the coastal state's absolute discretion.
Furthermore, there is no duty upon the coastal state to give a portion of what is left of the
TAC to states whose fishing fleets have traditionally carried out fishing activities in the
asserted 200 miles zone. On the contrary, it may exclude them altogether. If they were

excluded, no remedy to redress the situation would be available to them. This is simply

because the dispute settlement system established by the LOS Convention precludes
375

effective review of the coastal state's decision™ .
2. 1. 3. States which Cooperated in Research' and Identification of Stocks

Accordin-g to Article 62 (3), the other consideration to be taken into account by -
the.‘ coastal ,s_'tate'in: .grantir;g ac‘ce:s;sT is that of states that have .madé substantial efforts in
reseérch and identification of stocks found -in its EEZ. Like the preceding criteria, states -
that have made substantial efforts in research and identification of stocks are, at least as far
as the underdeveloped states are concerned, also distant-water fishing states376.

This criterion has been reflected in the Territorial Sea and Exclusive Economic
Zone Act of 1977 of New Zealand. The Act in question provides that in making an
apportionment of the surplus the Minister may take into account, among other criteria,
"whether such countries have co-operated with New Zealand in fisheries research and in
the identification of fish stocks within the zone">". The United States FCMA 1976,
Section 201 (e), as amended in 1980, includes a similar provision.

However, the big majority of national legislation establishing EFZs or EEZs do

not refer to that criteria. Moreover, with the exception of a few bilateral fisheries

agreements concluded by some DWFSs, namely Japan, the United States and the
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US SR378, no other agreement contained any allusion to it.

2.1.4. The Requirements of Developing States in the Sub-Region or
Region in Harvesting Part of the Surplus

This criteria is the third item mentioned in the illustrative list of factors enshrined
in Article 62 (3) of the LOS Convention.

Reference to this criteria in national legislation is very scant. Only two African
coastal states, namely Morocco and Togo, appear to have expressly mentioned this
criterion. Thus, Article 13 of the Moroccan Decree No. 1/81/79379 provides that, "in
consideration of African solidarity, Morocco will upheld the principle of privileged
cooprerat:ion'céncerning biological resources with landlocked neighbouring countries
under terms and ,éOndit-ions‘ to be established by bi'lateral, regional or Subregional‘
agreements". Similarly, the Togolese Ordinance No. 24 of 1977 states that, "in the spirit
of intra-African solidarity, the Togolese Staté... allow neighbouring states in the hinterland
to participate in the exploitation of biological resources in the context of bilateral and

"380. Thus, these two statcAs remained faithful to the 1974 Declaration

regional agreements
of the Organization of African Unity on the Issues of the Law of the Sea8! to which they
were parties.

Apart from the above legislation, all the other EFZ or EEZ claims kept silent on
this criterion. Furthermore, only very few bilateral fisheries agreements appear to take into
account the criterion relating to the requirements of developing states in the sub-region or
region. These agreements include, among others, the Shrimp Fishing Agreements

concluded in 1975 by Brazil with Barbados, Trinidad, Tobago and Suriname>82,

2. 2. Conditions Governing Access

Article 62 (4) of the LOS Convention states that foreign fishermen are to comply
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with conservation measures and "other terms and conditions established in the regulations
of the coastal state”. These may include licencing and payment of fees (in the case of
developing coastal states they may consist of 'compensation in the field of financing,
equipment and technology relating to the fishing industry'), management measures,
including regulation of catch effort, and conditions relating to surveillance, the conduct of
specified research programs, the landing of catch in the coastal state, joint venture and
other cooperative arrangements, the training of pcrsonal383. The list of examples is
illustrative.

An examination of national claims made by coastal states with regard to EFZs or
EEZs indicates that the conditions attached to féreign fishing are, generally, in conformity

with the provisions enshrined in Article 62 of the LOS Convention. In the ma{jority of

cases, these conditions include, but are not restricted to, the following : licensing and . .

payment of fees; conservation and management measures; reporting requirements and. .

observers; joint ventures; and research and fishery development assistance.

2. 2. 1. Licensing and Payment of Fees

The participation of foreigners in the sharing of the 200 miles living resources of
coastal states is not allowed automatically once a surplus of the TAC is declared to exist by
a coastal state. In fact, most of those states which have established EFZs or EEZs make
such participation dependent upon the conclusion of an agreement and the issuance of a
fishing licence by the competent authorities of the coastal state in whose waters fishing
would take place384. Moreover, the main condition which most fishery agreements impose
upon the exercise of foreign fishing within the EFZ or EEZ is the possession of a valid
licence by foreign fishing vessels. In other words, even in the case of the presence of a
fishery agreement between a coastal state and a foreign state, nationals of the latter must,

as a preliminary condition, obtain a fishing licence whose obtainment depends on a prior
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satisfaction of the conditions attaching to it. Licence conditions are in some cases included

f385

in the legislation itself ™" ~, while in certain other cases are left to be set later in regulations

to be made by administrators>c0,
Generally speaking, obtainment of a fishing licence is subject to payment of fees.
In establishing licence fees and other payments for fishing rights, coastal states are faced
with a basic choice between fees based on the actual catch and lump sum payments387.
Royalty payments may present a more accurate, in a sense more equitable, method of
revenue sharing between coastal states and foreign fishing vessels, and they avoid the
danger of encouraging over-intensive fishing methods. They also appear to place least
risks on foreign vessels, which pay only for the fish actually fished. On the other hand,
lump sum payments seem to place the least administrative burden on the coastal state.
In actual practice, licence fees to be paid are specified in a fishery agreement or
the latter merely refer to the relevant nétional le,gislati(‘)n‘ of the coastal state 5. Various
methods of computing the licence fees are applied, including those based on the tonnage of

389

fishing vessels™ ~, a fixed sum per vessel>> and a total lump-sum fee covering all fishing

operations391.

2. 2. 2. Conservation and Management Measures

Most, if not all, coastal states which licence foreign fishing operations provide, at
least in theory, for obedience of management measures as a condition of licences> 2.
These measures are of two types. The first type includes general management measures
such as fishing seasons, minimum mesh or size and age of species that may be caught.
These are normally contained in the basic fisheries law and regulations, and are usually
incorporated by reference as conditions of the foreign fishing vessel licence®®. The

second category contains special measures that are based partly on conservation principles,

but more commonly on national policies of protecting local and, in particular, local
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artisanal fisheries from competition with foreign fleets. For instance, the Solomon Islands
Foreign Fishing Vessels Regulations of 1981 provides that foreign fishing vessels shall
not fish within the waters contained within the outermost limits of the territorial sea or

other areas endorsed on the permission394.

2. 2. 3. Reporting Requirement and Observers
A number of national legislation relating to EFZs or EEZs make reference to
reporting requirement and to the placing of observers on board foreign fishing vessels

395

allowed to fish in the zone””~. The points at which reporting is required, as specified in

this legislation, tend to be entry into the zone, start of fishing operations, cessation of

3% Moreover, in order to assist the ongoing

operatiohs and the departure from the zone
process of ,stoc‘k assessment, several states require peripdical statist_ics and other data on -~
- their éat,qhes and efforts. This isin line with Article 62 (4) (¢) of the LOS Convention.
Ih addition, a number of states make provision for observc;s 10 be placed on
“board“for\e’ign vessels, very o_fteh éit the expense of the foreign vessel, and to be given
food, accommodation as well as the necessary access to vessel's facilities and equipment

397. This is also in

such as radio communications equipment, to achieve their missions
accord with Article 62 (4) (g) of the LOS Convention. This system of observers appears to

be most productive where large foreign fishing vessels are involved.

2. 2. 4. Joint Ventures

With the exception of the Gambian Fisheries Act No. 17 of 1977398, all other
national legislation relating to EFZs or EEZs do not refer to any requirement for foreign
fishing vessels' owners to operate in joint ventures with local interests. A number of
coastal states, however, have recently started encouraging joint ventures as envisaged in

Article 62 (4) (i) of the LOS Convention in bilateral agreements. Most of those agreements
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tend to be couched in general terms, calling for facilitation of cooperation through joint
ventures and other appropriate means. Useful instances of those agreements are to be

found in the 1985 agreement between EEC and Seyche:lles399

and the 1992 agreement
between Bolivia and Peru®. For example, the former stipulates that the EEC was to
participate in projects connected with the development of fisheries in the Seychelles.
However, some of those agreements are more specific, in the sense that they refer to such

joint ventures for catching, buying processing and marketing sea fishery products401.

2.2.5. Cooperation in Research and Fishery Development Assistance

Under’ Article 62 (4) G), coastal states are also permitted to request the training of -
personnel and the transfer of fisheries technology, including improvement of their capacity
~ to undertake fishcxiies rese;arch. This réquirements is found in a number of nétional
1egisl‘at~ion. The Cénadian legislation, rf:or instan‘cl:'e, makes it a condition of any licence
issued in respect of a foreign fishing vessel thaf the master of the vessel should comply
with instructions given to him by authorized officials of the flag state in respect of any
programme of sampling, observation or research requested of the flag state by the
Minister**Z. An obligation to conduct specified programmes of fisheries research is also
one of the possible conditions of foreign fishing vessel licences provided for under the
national legislation of Fiji and New Zealand*®.

This requirement is also found in bilateral fishery agreements. In this connection,
several agreements concluded, especially between developed and developing states,
include provisions to the effect that the developed state will provide the research
vessel and equipment, and bear the cost of research activities. These agreements include,
among others, the agreement concluded by the USSR with Gambia in 1975, Guinea
Bissau 1975, Sierra Leone 1976, Angola 1977, Mauritania 1978, Morocco 1978 and
Seychelles 1978404,
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Moreover, in certain other cases, a developed state agrees to give fellowships and

to accept trainees in its scientific institutions405.

2. 2. 6. Other Conditions

A number of states impose some other conditions not mentioned above. In this
context, the Bahamas legislation, for example, stipulates that licence allocations can only
be made to foreign states under a bilateral agreement that specifies, inter alia, that access to
the markets of that foreign state shall be granted for the fishery resources and fishery
products harvested by the fishermen of the Bahamas in the EEZ*%. Some other states,
such as Fiji, New Zealand, 'Tonga and Western Samoa, merely indicate that requirements
concer-ﬁing local landings and processing may be a condition of the fishing licence*?’.
Whether local landings are to be encouraged or not appears to depend on the state of the
local fishing effort and market, and the need of the processing industry sector. In several
cases, a glut of landings - would mérely depress fhe local market Vprices‘ to the detriment of
local fishermen. This explains the prohibition imposed by certain coastal states on local

landing by foreign vessels.

3. Surveillance and Enforcement

As has been discussed earlier in chapter 2, Article 73 of the LOS Convention
empowers the coastal state to take enforcement measures in its EEZ, including boarding,
inspection, arrest and judicial proceedings as may be necessary to ensure compliance with
its laws and regulations. Arrested vessels and their crews, however, are to be released
promptly on posting of reasonable bond or other security. Moreover, penalties do not
include imprisonment in the absence of agreement to the contrary between the states
concerned, or any other form of corporal punishment. Furthermore, in cases where

vessels are arrested together with their crews or detained, the coastal state is put under a
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duty to notify the flag state of the action taken and penalties imposed.

Generally speaking, similar powers of stopping, boarding, inspection, seizure
and arrest in the event of suspected contraventions are contained in almost every single
EFZ or EEZ claim, as well as in many agreements. For instance, Trinidad and Tobago's
Act No. 24 of 198608 lists the powers to be taken by the competent authorities in relation
to any foreign fishing vessels within the country's fisheries limits as follows :

(a) Stop and board, inspect, seize and detain a foreign fishing craft;

(b) Seize any fish and equipment found on board the foreign
fishing craft;

(c) Arrest the master and crew of any foreign fishing craft... and may
institute such criminal proceedings against them, as may be necessary
to ensure compliance with the Act and the Regulation,s469.

These powers are to be enforced by members of the Triﬁidad and Tobago coast
guar‘d; members éf the police service; fisheries officers; cuétoms- ofﬁc"crs, as well as by
any other person authorized 1n writiing by ihe Mairister 10 Wnom responsivihty Yor hisnenies
is assigned“o. Enforcement of these powers and similar ones in national legislation of
some other coastal states is assigned to the fisheries authorities and/or members of the
armed forces™ 1.

National legislation of a few states have set out procedures for reporting fisheries
offences and for arresting offending foreign vessels in detail. A good instance of them is

to be found in the Senegalese Maritime Fishing Law No. 76-89%12

which provides for
three different procedures for reporting offences and arresting foreign vessels, depending
on the conditions and reaction of the offending vessels. The Senegalese procedures also
authorize pursuit of offenders over jurisdictional boundaries provided that such pursuit

and incursions are permitted under agreements with neighbouring countries* > This raises

the issue of whether or not coastal states are allowed to undertake hot pursuit of foreign
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vessels violating their EFZs or EEZs regulations into another foreign EFZ or EEZ. As

mentioned earlier, state practice relevant to such situations is extremely scant. In United
414

States v. F/V Kaiyo Maru, 1974

the fishery zone of the United States and was pursued by the United States Coast Guard

a Japanese fishing vessel, the Kaiyo Maru, violated

into the high seas and arrested. There, a United States court held that Article 24 of the
Geneva Convention on the Territorial Sea and Contiguous Zone, to which the United
States was a party, is permissive, and the United States could establish a contiguous zone
for fishery purposes and that hot pursuit could start therefrom.
The practice of the United Kingdom reflected in some of its policy statements415
seems to be that the United Kingdom would undertake hot pursuit of vessels violating its
EFZ regulations into the high seas but not into a foreign fishing zone. It is not clear
- whether the United Kingdom's policy has been influenced by the faqt that Brit‘ain relies.on
its navy for its enforcement or \}vhether foreign EFZs or EEZs would not be entered even if
a civilian enforcement unit- were in operation. However, there appears to be no 1cga1~
obs{acl_e to hot pursuit of an offending vessel into a foreign EEZ, either in customary law
or under the LOS Convention*!®.

As regards penalties for violating fisheries laws and regulations, the majority, if
not all, EFZ or EEZ claims provide for fines*!”. This is also the practice reflected in a

418. However, the level of fines varies considerably from one state

number of agreements
to another and according to the seriousness of the offence419. In this connection, the
Soviet national Law provides that fines for violations of fishing regulations, as well as for
illegal fishing vary with the seriousness of the violations*?°. Fines for damaging certain
species, such as walrus, have been specified in terms of rubles per animal, and fines for
illegal trade in of certain fish and fish products, such as caviar, have been based on their
market prices421.

In addition to fines, many if not most claims, empower the courts to order
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forfeiture of fishing gear and boats*?2. This practice is reflected also in several bilateral
agreements423. In several cases, forfeiture of catch and sometimes gear is automatic, even
on the first offence >

Despite the fact that imprisonment or any other form of corporal punishment is
excluded by all the texts of UNCLOS 1II, it has been provided as a possible penalty for
violations of fisheries regulations and illegal unlicenced fishing in a number of national

claims425

. The national legislation of the Bahamas, for instance, not only envisages
imprisonment penalties for fishing violations, but also provides‘ for summary
punishment426. In the case of Cape Verde, the usual penalty would be a financial penalty,
- while imprisonment would be imposed only in cases of repeated violations*?’. Such a
claim exceeds the powers given to coastal states in this field under the LOS Convention.
However, the few states that had earlier included imprisonment in their national legislation
 appear to "b_e moving graduaﬂy .towérds bringing their conduct on this issuf: into harmony
with Article 73 paragraph 3 of the LOS Convention. This is evidenced by the fact that a
number of those states have recently either eliminafed imprisonment penalties in
subsequent legislation or excluded such penalties in their actual practice. For instance,

Australia eliminated imprisonment penalties by means of its 1978 amendments*2S

to the
1975 Fisheries Act429, while the bilateral agreement concluded by the United States of
America with Japan in 1977 stipulates that in the case of violation of fishery regulations
the representative of the US Government will recommend to the court that the penalty not
include imprisonment or any other form of corporal punishment430.

Like the provisions of the LOS Convention, a significant number of EFZ and
EEZ claims now provide for the release of seized fishing vessels and their crews on the
posting of a satisfactory bond or other form of security431. The bond is in most cases

held as security for the full payment of any fine or any other penalty ordered by the court.

Effective surveillance and enforcement depends on the availability of the physical
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and financial means. Thus, in a number of cases the burden of ensuring compliance with
the laws and regulations of the coastal state is placed on the foreign flag state. The United
States legislation, for instance, provides that entrance of any foreign fishing vessel into the
United States fishery conservation zone for fishery purposes depends on the conclusion of
an agreement under which the foreign flag state must take on binding commitment, both

on its own behalf and on behalf of its vessels, to comply with the conditions applicable to

43

foreign fishing operations 2 Similar provisions are included in the Bahamas

1egis1ation433. Some states also require that the flag state authorities should assume

responsibility for compliance with certain aspects of coastal state controls, such as

ensuring that proper reports are given on authorized fishing operations434.

fﬁrthermore,‘ foreign fishing vessels could escape punishment for offences
- committed due to lack of corroboration required under national 1aw*3>. Most coastal states
ha\}e circumvented such evidentiary problems by the use of rébut,_table presumpti'ons such
as "all fisl:l' ft;und' on board a fishing vessel that has been discovered committing an offence
in waters under the jurisdiction of the coastal state shall be presumed to have been caught
in those waters during the commission of the offence*3%. This would exempt a coastal
state from proving the origins of the fish, a matter which would be difficult to prove after

the catch, especially when harvested species are mingled with fish caught elsewhere.

4. State Practice on the Specific Regimes Contained in Articles 63 to 67 of

the LOS Convention

As has been said earlier in chapter 2 in more details, Part V of the LOS
Convention contains specific provisions dealing with certain particular species of fish,
namely transboundary stocks, marine mammals, anadromous stocks, catadromous

species, and highly migratory species. It is proposed to examine, hereunder, to what
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extent these specific regimes have been reflected in state practice.

4. 1. Resources Located in More than One Zone

Under Article 63 a coastal states is obliged to cooperate with other states which
fish for the shared or straddling stocks associated with its EFZ or EEZ. As far as shared
stocks are concerned, the stated objective is to "seek to agree upon the measures necessary
to coordinate and ensure the conservation and development of such stocks", without
prejudice to the other provisions contained in Part V concerning fisheries. This means that
cooperation does not infringe on the sovereign rights of the cooperating states.

Moreover, the form that cooperation should take according to Article 63 (1) is
ﬂex_ible‘;. it may either "bc direct or through appropriate regional or subregional
organizations. If consultations or efforts to achieve cooperation within thesé frameworks

~fail, coastal states would be free to exercise their sovereign rights unilaterally.
437

The Gambian Fisheries Act of 19777, the United States FMCA of 1976438 and
Venezuala's 1978 EEZ Act*>? adopted an approach similar to that included in the above
provision. For instance, the latter provides that the "Republic shall seek, either directly or
through appropriate subregional or regional organizations, to agree upon the measures
necessary to coordinate and enforce the conservation and development of the same stock
or stocks of associated species occuring within the EEZ of the Republic and the EEZs of
neighbouring states"*0. This is also a practice that can be found in several fisheries
agreements. Instances of those agreements are to be found in Canada/European
Community Agreement on Fisheries of 30 December 1981**1, and the Convention
Relating to Regional Development of Fisheries in the Gulf of Guinea concluded in June
21, 1984 between Congo, Gabon, Equatorial Guinea, Sao Tome and Principe and
. 442

Zaire " ~. For example, Article 4 of the former agreement states in part that "the two parties

shall cooperate, either bilaterally or through appropriate international organizations, to
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ensure the proper management and conservation of stocks occuring within the fishery
zones of both parties and stocks of associated species".

Moreover, a conduct in line with the provision of Article 63 (1) of the LOS
Convention is also found in the practice of the Fisheries Commission of the North West
Atlantic Fisheries Organization (NAFO)443. In all these instances, cooperation has taken
the form of agreeing on TAC for each stock, allocating this between the states concerned,
and to some extent agreeing on other conservation measures. Unfortunatly, the practice on
this matter is still limitted and it is thus not easy to gauge the positions of omitting states on

the problem.

4. 2. Resources Occuring both Within the EEZ and the High Seas

The provision contained in Article 63 (2) deals with fish stocks that lie across the_
EEZ/high seas boundary line*** in a way similar to Article 63 (1). But, unlike the case of
shared st,okcks, cooperation- with a view to adopting the measures necessary for the
conservation of the fish stocks concerned is required between coastal states and states
fishing for such stocks in the high seas areas adjacent to the EEZ. Article 4 (1) of the
Geneva Convention on Fishing and Conservation of the Living Resources of the High
Seas also contained this same obligation.

Moreover, the above provision envisages that conservation measures may be
adopted directly or through existing appropriate subregional or regional organizations, or
through appropriate organizations to be established for this purpose. Furthermore, it
expressly states that the agreed conservation measures relate only to fishing on the high
seas. Thus, if the search for agreement fails, the coastal state can exercise the rights given
to it under Articles 56, 61 and 62 of the LOS Convention with respect to those fish
species when they are found within its EEZ.

An examination of national claims made by coastal states with regard to EEZs
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indicates that not even a single claim has made an express reference to the provision
contained in Article 63 (2) of the LOS Convention concerning stocks which straddle the
200 miles zone and the high seas. Indeed, certain coastal states have recently indicated
their desire to further extend their offshore claims to encompass 'El Mar Presencial’ or the
‘Presential Sea™**.

From the historical standpoint, the concept of the 'Presential Sea' was
introduced for the first time by Chile in the 1991 amendments to its fisheries law.
Geographically, the 'Presential Sea' area of interests for Chile has been defined as the high
seas area beyond and abjacent to the EEZ, surrounded by tﬁe South American continent,
Antarctica, and Easter Island, in a broad quadrangle of the South Pacific. A similar
definition is contained in the Chilean ﬁshcrics law passed in 19914,46. ‘

The 1991 Chilean law provides that conservation measures xhay be enacted for
fish stocks existing in the EEZ and in the high seas. When straddling stocks are fished in |
the high seas in viol;atibfi of conservation mekasure's-, their landing in Chile may bé

) prohibited. Similarly, when there is evidence that ﬁsheries activities in the high seas a_rek
adversly affecting the resources of their exploitation by Chilean vessels in the EEZ, the
landing of catches, the supplying of ships or the provision of other direct or indirect
services in Chilean ports or other areas of the EEZ and the territorial sea may be
prohibited*4.

However, according to Article 86 of the LOS Convention, the asserted presential
sea area constitutes a part of the high seas in which every state enjoys the freedom of
fishing, subject, of course, to the duty to have due regard to the interests of other states, as
well as to other duties imposed by international law**8. Moreover, where the same stock
of species occurs within an EEZ and an adjacent area of the high seas frequented by
foreign fishermen, the states concerned are, according to Article 63 (2) of the LOS

Convention and Article 7 (a) of the 1995 United Nations Agreement for the
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Implementation of the Provisions of the LOS Convention, placed under a duty to
cooperate in enacting appropriate conservation and management measures. It follows that
the presential sea claim referred to above is incompatible with current international law.
The straddling stocks problem has been one of the most contentious issues to
emerge since the adoption of the LOS Convention449. Various cooperative initiatives
relating to the conservation and management of these fish species in a way similar to that
provided for in the LOS Convention have been undertaken by affected states. Instances of
cooperative efforts, in this field, are to be found in the practice of the Fisheries
Commission of the North West Atlantic Fisheries Organization45 0, the Latin American
Organization for Fishery Development, which was established in 1982 by Bolivia, Costa
Rica, Ecuador, El Salvador, Guﬁt,émala, Peru, Quyana, Haiti, Honduras, Mexico,

Nicaragua, and Panama451, as well as in the 1991 Convention on Fisheries Cooperation

among 22 African States Bordering the Atlantic Ocean*?,

4. 3. Marine Mammals

Article 65 of the LOS Convention authorizes coastal states or competent
international organizations to prohibit, limit or regulate the exploitation of marine mammals
more strictly than provided for in the other EEZ fisheries provisions. It is, perhaps, worth
recalling that this article does not apply to the conservation and exploitation of these fish
species in the EEZ only but, pursuant to Article 120, it also applies to the conservation of
marine mammals in the high seas. Thus, it envisages a single and uniform management
regime to be applied both in the EEZ and the high seas.

Moreover, states are particularly urged to work through appropriate organizations
for the conservation and management of whales and other cetaceans. But, Article 65, like
most of the other articles of the LOS Convention, do not define the competent or

appropriate international organization for which it envisages the power to prohibit or limit
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the exploitation of marine mammals. However, it seems safe to say that the drafters had
principally in mind the International Whaling Commission (IWC), by far the best known
international organization dealing with the exploitation of marine mammals*>>.

At the national level, only three national claims contain specific provisions
relating to conservation and management of marine mammals. These are the claims of
Senegal, Guinea and the USA*H, Nonetheless, a trend towards international regulation of

marine mammals in a manner similar to that provided for in the LOS Convention seems to

be emerging. This trend is particularly reflected in the practice of the IWC whose
455

membership has increased lately to no less than 37 states ~~. This practice has taken the

_ form of adopting regulatory measures such as regulating seasons and areas of fishing,

TAC, and the age and size of the species that may be caught456.

4. 4. Anadromous Species

As has been said earlier in chapter 2, salmon is a well known exa@ple of an
anadromous species. With respect to this species, the state of origin, viz. the state in
whose rivers anadromous stocks spawn, has the primary interest in and responsibility for

such stocks457

. It may thus establish regulatory measures for fishing in waters landwards
of the outer limits of its EEZ and, after consultations with all other states interested in
harvesting these stocks, set a TAC for stocks originating in its rivers 0, Furthermore, as
a general rule, enforcement of regulations regarding anadromous species harvested beyond
the EEZ requires an agreement betwen the coastal state and other states concerned.
Exceptionally, the state of origin can enforce laws relating to salmon harvesting on the
high seas against stateless vessels®’.

Harvesting of anadromous species is allowed only in waters landwards of the

outer limits of EEZs. There is, however, a certain exception for cases where the

prohibition to fish on the high seas would "result in economic dislocation for a state other
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than the state of 0rigin"460

. Furthermore, there is no requirement that a coastal state needs
the consent of the state of origin before it harvests the species of its own EEZ.

A review of national EFZ or EEZ claims reveals that only a few national
legislation have included specific provisions relating to anadromous species. Prominent

among these legislations are the United States FMCA of 19761

and the Japanese Law
No. 31/77 of 1977462. The United States and Japan have both asserted, in their respective
laws, exclusive management authority over anadromous species throught their migratory
range, even if beyond the 200 miles limit, with the exception of zones under the
jurisdiction of other countries463. Thus, these two states claim more than what is allowed
under the LOS Convention, which requires international cooperation in such matters.
Some further evidence of the US claim of jurisdiction over anadromous species beyond
the 200 miles limit is found in tﬁe 1988-Agreement with the USSR on cooperation ir_l
fishery ma,t_ters46‘4.

On the other hand, the big majority of EFZ or EEZ claims made upto-now keep

N _ _
silent on the matter and do not extend the coastal state's jurisdiction beyond the 200 miles
limit. It is probable that the restriction of their jurisdiction to a maximum limit of 200 miles
implies that they consider the high seas regime to be applicable to anadromous species
beyond the EEZ and that any enforcement of the coastal state's regulations beyond such a
limit must be effected by agreement between the state in whose rivers these species spawn
and other interested states.

However, treaty practice shows that there have been significant developments in
recent years in cooperation between states with respect to the establishment of effective
conservation and management measures as recognized by Article 66 of the LOS
Convention. Both Canada and the United States manage their anadromous stocks on their

west coasts in accordance with the provisions contained in Article 66. The two states have,

however, established joint measures on a bilateral basis to facilitate management. In 1985,
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acting in conformity with Article 66 (4), they concluded the Pacific Salmon Trcaty465

.The
treaty is designed to deal with the interception by each state of salmon originating in the
rivers of the other state. It establishes a bilateral commission with responsibility for
conducting research on the state of the stocks and for developing and maintaining
management plans for the stocks subject to its jurisdiction.

The problem of enforcement in the zone of each of the contracting states has been
dealt with jointly by Canada and the United States, which have agreed upon measures to
allow each state to prosecute its own nationals for illegally fishing in the other state's 200

miles zone.

Moreover, in the Northwestern Pacific, Japan and the USSR (now the Russian
Federation) have concluded in 1985 an _agreément on cooperation in fisheries, which refers
specifically to the édopﬁo_n of the LOS Convention466. Like the prpvision contained in
Article 66 (3) (a), the agreement prof\ibitcd fisheries fof anadromous stocks in the high
seas e){ccpt in cases where the prohibition would result in economic dislocation for the
fishermen from the state other than the state of origin of such stocks.

In addition, on 11 February 1992, the four states concerned in the North Pacific
area, i.e. Canada, Japan, the Russian Federation, and the United States of America signed
the Convention for the Conservation of Anadromous Stocks in the North Pacific
Ocean®”. The Convention prohibits "directed fishing for anadromous fish", including the
use of large-scale driftnets and, in effect, prohibits fishing for anadromous species in this

area468.

4. 5. Catadromous Species
As has been seen earlier in chapter 2, the expression "catadromous species”
refers to those species which spend part of their life cycle in fresh water rivers and lakes

469

but spawn in the open sea . The eel is a well-known instance of those species.
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Under the LOS Convention, the states in whose waters these stocks spend the
greater part of their life cycle have the primary interest in and responsibility for such
stocks. Moreover, harvesting of these species may take place "only in waters landward of
the outer limits" of EEZs. Thus, fishing for catadromous species on the high seas is
categorically prohibited.

Where the fish migrate through the EEZ of another state, the coastal state and the
state through whose waters these stocks migrate are, under Article 67 (3), required to
cooperate in order to enact appropriate conservation and management measures by
agreement.

Most EFZ or EEZ claims, if not all, do not make any specific reference to the
‘LOS, Conve_n-t.ion'é prox{is’ions on catadromous species. Furthermore, there is no clear
evidence to suggest that any cooperative arrangements relating to. these species exist.
However, ;thié phenomenon may be explained by the fact that, comparing_ these qucies
w1th anadrbmous species, their commercial irﬁportance is limited either in terms of tonnage

or value“o.

4. 6. Highly Migratory Species

As has been said previously in chapter 2, due to their migratory character, HMSs
are given special attention in Article 64 of the LOS Convention. This provision enjoins the
coastal state and other states which fish for HMSs to cooperate directly or through
international organizations to ensure conservation and optimum utilization of such species
both inside and outside of the EEZ. A regional approach is specifically envisaged with an
obligation incumbent on concerned states to establish an international organization where
none exists’ ' . The same provision, however, goes on by stating that these species are
subject to the entire regime of Part V472 1t follows that the obligation to cooperate does

not displace the sovereign rights of the coastal state over HMSs in its EEZ and, should
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measures of cooperation or prior consultation fail, the coastal state's unilateral action
would be permissible473.

At the national level, a great number of EEZ or EFZ legislation provide simply
that the coastal state's management authority in the EEZ embraces all living resources of

that zone, without reflecting on Article 64 of the LOS Convention on HMSs474

. There are
also some other legislation which provide specifically for the national management of
HMSs in the EEZ. For instance, New Zealand's Territorial Sea and and Exclusive
Economic Zone Act of 1977 provides that the Governor General may from time to time
make regulations for the purpose of specifying particular types of HMSs of fish, as well
as for regulating fishing for these specics within the zone475. The national legislation of
Cook Islands, Fiji, and Western Samoa have" all included similar .provisions; ‘Thus;‘ these
states have remained faithful to their ,p(isi.tion they had takén at UNCLOS’ III on this
métter476. . | | | | | |
Mérebvcr, some other coa’srtall‘ ‘st‘t‘ates, have rﬁade déclarat‘iéns in ‘thi_s sense whe‘n
sigﬁing the LOS Convention. This ié ihe case of Costa Rica a;id Sao Tbmé and
Principe477. In this context the declaration of Costa Rica states that :
"The Government of Costa Rica declares that the provisions of Costa Rican
Law under which foreign vessels must pay for licences to fish in its exclusive
economic zone, shall apply also to fishing for highly migratory species,
pursuant to the provisions of articles 62 and 64, paragraph 2, of the
Convention".
This declaration reaffirms clearly the right of the Costa Rican state to regulate
HMSs in its EEZ.
It is also interesting to note that the United States Proclamation of 10 March

478

1983"'® asserted jurisdiction with respect to the living resources found in the United

States EEZ as recognized under the LOS Convention, except for the express exclusion of
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its jurisdiction over HMSs; it confirmed the United States policies concerning "marine
mammals and fisheries, including highly migratory species of tuna which are not subject
to United States jurisdiction and require international agreement for effective
management". Since that time, however, the United States position with respect to HMSs
gradually began to change in light of the specific problems that have to be addressed in
practice479. This was initially and indirectly done by means of the 1987 Treaty on
Fisheries between a group of Pacific Island states and the United States*%° under which
United States vessels were granted licences to fish for tuna within the exclusive economic
zones of those states; and next in a direct manner in 1991 when the Unifed States amencied
its own legislation to include highly migfatory tuna as species of fish under its jurisdiction
throughout the EEZ. The change, as the aide memoire dated 33 May 1991 of the
P»erm-aﬂent Mission of the United States to the United Nations provides, is to "make the

United States position consistent with the overwhelming state practice subsequent to the

1982 United Nations Law of the Sea Convention, with regard to highly migratory .

species"48l.

In the case of HMSs, the coastal state and other states whose nationals fish in the
region for such fish species are required under Article 64 (1) of the LOS Convention to
cooperate directly or through an international organization in enacting appropriate
conservation and management measures. The idea of cooperation between affected coastal
states or between coastal states and other concerned states is almost completely absent
from coastal states laws regulating the EEZ*%2. Indeed, two pieces of recent legislation
have even provided for national regulation of HMSs in the EEZ and beyond it. The 1991
Chilean fisheries law483, for exemple, allows for the enactment of conservation and
management measures in relation to HMSs in the EEZ and high seas, with the requirement
of prior consultation with the Ministry of Foreign Affairs. Penalties are also envisaged in

this context. Similarly, Argentina's Act of 1991 does not make any reference to




cooperation, and asserts the right of the government to extend the application of relevant
national legislation to the high seas adjacent to the Argentine EEZ*®. Article 5 of the act
states :
"National provisions concerning the conservation of resources shall apply
beyond the two hundred (200) nautical mile zone in the case of migratory
species or species which form part of the food chain of species of the
exclusive economic zone of Argentina".

. Thus, the Chilean and the Argentine claims concerning HMSs both go beyond
the rights given to states by the LOS Convention. However, the existing inconsistency
| between‘ the provisions of Article 64 of the LOS Convention and the 1991 Argentine Law
appears to have lost importance as Argentiné has since December 1, 1995, become party to
the LOS. .Coriyc'ntion485, and, consequently, the provisions of the latter will prevail. -

Despite the fact 'fhat the laws regulating the EEZ do noi geperally fmak,c‘refervence
td the duty of the coastal state and other co_néerned states to cooperaté onja regional basis
for ensuring conservation of HMS s, cooperative measures of one sort or another appear to
be necessary486 and are being put into effect among states. Such cooperation has been
undertaken particularly for tuna in the South Pacific, Atlantic and Indian Oceans. The
Treaty on Fisheries signed on 2 April 1987, between the United States and Certain Pacific

Island States4

87 provide one example of cooperation in this field. Its preamble starts by
recognizing the sovereign rights of the coastal state over fishing resources of the EEZ,
thus putting an end to the longstanding dispute between the United States and the South
Pacific states. The treaty has established specific mechanisms involving the payment of
licences, compliance with national legislations related to the EEZ, enforcement of the
agreement, liability, observe‘rS and other mattcrs488.

Moreover, on 21 July 1989, Ecuador, El Salvador, Mexico, Nicaragua and Peru

concluded the Agreement Establishing the Eastern Pacific Tuna Fishing Organization489.
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This agreement covers both the areas under national jurisdiction and the high seas and calls
for the establishment of a total allowable catch for the areas as a whole. Licenses for
fishing in the areas under national jurisdiction shall be granted by coastal states while those
for fishing on the high seas shall be granted by the organization. Conservation measures
can also be adopted by the Council of the Organization490. However, the agreement has
not entered into force, mainly due to disagreement of distant water fishing states with the
provisions giving coastal states preferential treatment in the regulatory area beyond 200
miles.

As far as the Indian Ocean is concerned, the second Ministerial Conference on
Economic, Scientific and Technical Cooperation in Marine Affairs in the Indian Ocean,
which was held in Arusha, United Republic of Tanzania in 1990, adopted on 7 September
1990 an Agreement on the Organization for Indian Ocean Marine Affairs Cooper,ationé'gl.
One of the main -objectivcs of t_l;e new established intergovernmental organization is the -
promotion of cooperation between East African states and other states of the Indian Ocean,
- bearing in mind the ocean regime embodied in the LOS Convention*2.

Moreover, cooperation particularly in fisheries matters has been pursued through
the Indian Ocean Fishery Commission (IOFC), established by FAO. IOFC's detailed
study on the conservation and management of Indian Ocean highly migratory tuna has
resulted in the adoption in November 1993 of an agreement to establish the Indian Ocean

Tuna Commission*>>. The new body to be set up would include the Indian Ocean states

and other states harvesting tuna in the Indian Ocean and the adjacent seas.

B. The Specific Regimes Relating to Marine Research, Artificial Islands
and Installations, and the Protection of the Marine Environment
As has been said earlier, the EEZ provides coastal states with sovereign rights to

nonliving resources and certain other jurisdictional rights extending beyond those
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associated with fishery zones. The latter rights relate to marine scientific research, which is
stipulated in Part XIII of the LOS Convention, especially Articles 246-254; artificial
islands; installations and structures, the full regime for which is set out in Article 60; and
preservation of the EEZ marine environment, which is set out in Articles 208, 211, 214,
216 and 220 of Part XII. It is proposed to examine, hereunder, the extent and the manner
in which the specific regimes of the LOS Convention relating to the above-mentioned

matters are expressed in state practice.

1. The Regime of the Conduct of Marine Scientific Research (MSR) in the
EEZ in State Practice

Most states having claimed an EEZ or an EFZ494 assert glso their authority to- -
regulate and conﬁol marine scientific research activities undertaken iﬁ tﬁe 200 miles zone.
Itis 'impoi;tant to recall here that the MSR regime established by the LOS Convention
provides that coastal state§ have the right to regulate, authorize, and conduct MSR in their
EEZs. In addition, the carrying out of such research by any. other state or individual
requires the consent of the coastal state concerned. A distinction, however, has been made
between pure MSR and MSR for economic purposes. With respect to the former, the
coastal state shall, under normal circumstances, grant its consent and it may establish rules
and procedures necessitating that such consent will not be delayed or denied
unreasonably495. As regards the latter, the granting or withholding of permits rests with
the discretion of the coastal state. State practice, however, does not reflect these limitations
or safeguards imposed by the LOS Convention upon the jurisdictional powers of the
coastal states. Antigua and Barbuda, for instance, claim "jurisdiction with regard to marine
scientific research"496, but do not indicate under what circumstances it would give its
consent for research projects to be carried out by foreign states within its EEZ. Identical

provisions have been inserted in numerous claims including, inter alia, the claim of
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Barbados497, Burma498, Colombia499, Grenadasoo, Indiasm, Indonesiasoz, Kenya503,

505 506 ond Sri Lanka>®’.

Malaysia504, Mexico™ -, Sao Tome and Principe

A number of states do not refer to MSR in their claims at alP%, However,
provision is made to permit the coastal state authorities to control research. For instance,
the Territorial Waters and Maritime Zones Act of 1974 of Bangladesh empowers the
Government to pass rules regulating the conduct of any person in the EEZ?, Perhaps,
these states believe that the rights to control MSR inside the zone, at least with respect to

resources development, is implied in their assertions to control the zone's resourcesSIO.

Indeed, the matter is often dealt with in separate regulationssu.

Moreover, only a few national laws, such as, for example, the legislation of
Iceland and Vc:ne:zucla5 ’12, contain detailed rules on the conduct of MSR in the EEZ. In
this connection, the ‘.1978 EEZ Act of Venezuela requires that prior consent be given before
research is carried out in the EEZ’B. It further provides that the "Republic will not
withhold its consent to the cdnduct of a marine scientific research project” unless the latter
is related to the ciréumstanccs similar to those contained in Article 246 (5) (a), (b), and (c)

of the LOS Convention514

. Thus, this regime is generally in line with the LOS
Convention's regime. In addition, there are a very few national laws which contain no
rules on the conduct of MSR in the EEZ, but include reference to international law.
Reference to international law seems to mean that these states pay due attention to the
regime on MSR as established by the LOS Convention.

The position of the United States concerning the conduct of marine scientific
research in the EEZ attracts particular attention. The President's Proclamation on the
United States EEZ omits reference to jurisdiction over MSR in the EEZ’D. It was
explained that it is in the interest of the United States to encourage MSR and avoid any

516

unnecessary jurisdictional hurdles” . However, in his statement accompanying the

Proclamation, President Reagan affirmed that the US would nevertheless recognize the
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right of other states to exercise jurisdiction over MSR if done "reasonably in a manner

consistent with international law"517

. Thus, although the United States practice deviates
from the LOS Convention, it does so only in a permissive sense, merely declining to
assert certain rights but not challenging the validity of those rights if asserted by other
coastal states.

More important is that the United States Administration has indicated through the
Policy Statement which accompanied the EEZ Proclamation creating the United States
EEZ, and through repeated statements by the United States Department of State, that it
recognizes MSR provisions contained in the LOS Convention as reflecting the current state
of customary law regarding MSR within foreign EEZs. In this context, James Malone,
Assistant Secretary of State for Oceans and International Environmental and Scientific -
Affairs, stated the following : |

\"TheUni‘ted States believes that rnqst of the provisions bf the treaty, apart
from the seabed mining text in part Xi, fairly balance the interests of all states
and are fully consistent with norms of cuétomary international »Iaw"5 18.

This statement appears to suggest that the detailed provisions on MSR found in
the LOS Convention constitute a reflection of existing customary law. However, in the
author's opinion, this view does not seem to be correct. This is because, while it is true
that under existing state practice relating to the EEZ coastal states are entitled to exercise
some control over the conduct of MSR in their EEZs, there is not sufficient evidence in
state practice to suggest that customary international law contains also the convention's
detailed regime relating to the conduct of MSR in the EEZ. In other words, as Professor
Burke has correctly pointed out, although customary law may recognize that a coastal state
has control over MSR within its EEZ, the actual safeguards, conditions and obligations set

out in the treaty have not yet become an established part of state practice and therefore can

not be treated as customary law>'°. It follows that, even if the proper interpretation of a
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provision is established, which is a problem in itself, it would still be very difficult for the
United States or any other state to argue that states which will not become party to the LOS

Convention abide by its detailed provisions concerning MSR.

2. The Specific Regime Relating to Artificial Islands, Installations and
Structures in State Practice

As has been indicated earlier, over sixty-five national laws, decrees and
proclamations have made reference to the general concept of coastal state jurisdiction with
regard to the establishment and use of artificial islands, installations and structuresszo.
- But, there are also some legislation which do not contain any reference to the general
concept of coastal state juﬁsdiction in the matter, as it is set forth in Article 56 (1) (b)SZI. '
Howéyer, m the author"s. vicw,- this silence should not be intérpretcd as indicating that the
silent states do not recognize the coa;stal sfate's jurisdiction in the matter, but shduld be
regarded in most cases. as a simple o,m'ission‘, because a number of those states have
become parties to the LOS Convcntion522, thus signifying their recognition of the coastal
state jurisdiction in question.

Unfortunately, EEZ claimant states have generally been reluctant to adopt the
detailed rules regarding the rights and duties of the coastal state that are enshrined in
Article 60 of the LOS Convention. Indeed, a number of states have phrased their national
legislation in a way that possibly goes beyond the powers given to them under Article 56
(1) (b) in connection with Article 60 of the LOS Convention. It is important to recall, at
this stage, that Article 60 addresses the question of artificial islands, installations and
structures in the EEZ by granting the coastal state the 'exclusive right' to construct any
artificial island itself and authorize and regulate the construction, operation and use of

artificial islands without any limitation. But, in relation to installations and structures,

coastal states have exclusive jurisdiction and the right to construct, and authorize and
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regulate the construction, operation and use of such objects only if they serve the
purposes mentioned in Article 56 (1) (b), viz. economic purposes, marine scientific
research, and environmental protection purpose5523, or if such objects ma y interfere with
the exercise of the rights of the coastal state in the zone %, Thus, due to the wording of
the LOS Convention, not all types of installations and structures, e. g., those which serve
military purposes, come under the jurisdiction of the coastal states.

An analysis of the laws which do refer to this question reveals that several EEZ
legislation or / and proclamations have used identical or similar language to that of Article
56 (1) (b) and 60 (1) of the LOS Convention. Examples of such a practice are to be found
in the national instruments of Antigua and Barbuda, Barbados, Belize, Djibouti,
Dominica, Egypt, Saint Christopher and Nevis, Saint Lucia, the United States and
Venezuela . The uncertainties of the LOS Convention have, thus, been transmitted to the
national laws. -

In the laws of a number of states, the formulation of the rights of the coastal
states to establish and use artificial islands, installations, and structures in the EEZ differs
from that of the LOS Convention in a manner that suggests the attribution of powers to the
coastal states wider than those that the LOS Convention intend to assign to them.
For example, the national legislation of the Dominican Republic, Guatemala, Guyana,
Honduras, Ivory Coast, and Sao Tomé and Principe have all referred to the 'exclusive
rights and jurisdiction' of the coastal state rather than to 'jurisdiction'526. In this context,
the Law No. 573 of 1977 of the Dominican Republic provides that the Republic "shall
exercise exclusive rights and jurisdiction with regard to establishment and utilization of
artificial islands, installations, and structures within the zone"527. Identical wording is
included in the Hondurian Decree No. 921 of 13 June 1980528.

However, these differences may be explained by the fact that most of this
legislation was adopted in the 1970s when the elaboration of the texts of Article 56 and 60
of the LOS Convention was under way and no final draft had been agreed on. Therefore,

the differences in question appear to be a problem of the past.
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Moreover, the laws of some other states have specifically claimed jurisdiction not
only over artificial islands, installations, and structures, but also over the use of all devices
in the EEZ irrespective of the purposes they would serve. The national legislation of
Argentina, Burma, India, Kenya, Mauritania, Mauritius, Pakistan, Seychelles, Sri Lanka
and Vanuatu fall in this categoryszg. For instance, according to the Indian Maritime Zones
Act of 28 May 1976, India would exercise "exclusive rights and jurisdiction for the
construction, maintenance or operation of artificial islands, off-shore terminals,
installations and other structures and devices necessary for the exploration and exploitation

of the resources of the zone or for the convenience of shipping or for any other

purpose”>30,

From the above review of state practice, it seems clear that almost all EEZ
claimant states have assertéd exclusive authority over the construction, operation and use,
and regulation of all types of artificial islands in the zone. The LOS Convention and state
practice are therefore consistent on this point, and it seems thus reasonable to conclude that |
the provision contained in Article 60 (1) (a).of the LOS Convention reflects the position
under current customary law.

On the other hand, as far as the construction, use and regulation of installations
and structures is concerned, it is very evident that the substantive differentiation between
installations and structures for limited purposes on the one hand, and installations and
structures for all other purposes, has not been properly reflected in national legislation.
Therefore, it is questionable whether the consensus on the jurisdiction over installations
and structures which was reached in the LOS Convention will prevail as part of customary

law.

3. The Preservation and Protection of the Marine Environment in the EEZ
in State Practice

The protection of the marine environment is one important element asserted by
EEZ claimant states. In this context, the national legislation of over eighty states has made

provision for jurisdiction on the protection and preservation of the marine environment in
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théir respective EEZ>!, But, few of them have contained detailed provisions designed to
implement Articles 207 to 222 of the LOS Convention. Moreover, the scope of jurisdiction
claimed in this matter varies. Some states assert powers to take measures to protect the
marine environment without setting any limits on their powers. This is true, for instance,
in respect of Bangladesh, Guyana, India, The Ivory Coast, Malaysia, Mauritius, Pakistan,
The Seychelles, Spain and Sri Lanka532, which assert in their EEZs wide-ranging
authority to take measures which they themselves see appropriate for the purpose of
preserving and protecting the environment. Pursuant to the Spanish Law No. 15/1978, for
instance, Spain has "the authority to enact regulations concerning the preservation of,
exploration for and expfoitation Qf [the EEZ) resources with a view to the protection of the

ll533 "534

marine environment and "exclusive jurisdiction to enforce all relevant measures

It is perhaps worth recalling at this stage that, while it is true that under the LOS

Convention the coastal state has the power to enact laws and regulations pertaining to -
polllutioh vfrom vessels, it is also true that the power given to it, in this field, is not
absolute. In fact, coastal state's rules and regulations are supposed to conform and give
effect to generally accepted international rules and standards established through competent

535

international organization or general diplomatic conference”"~. Where such international

rules and standards are deemed inadequate to meet special circumstances in clearly defined
areas within the EEZ, the coastal state may adopt special mandatory measures for the
prevention of pollution from vessels for those areas, provided that prior approval by

536. Moreover, with respect to the EEZ, coastal state rules

537

international bodies is given
may be enforced only when a foreign vessel is voluntarily in port™ " or when the violation
has resulted in a discharge causing major damage or threat thereof to the coastline or
related interests of the coastal states or to the resources of the EEZ>>C.

No reference is made in the claims mentioned above to generally accepted

international rules and standards nor to the involvement of competent international




organizations, though they are required in several articles of the LOS Convention. The
formulation of the rights of the coastal states concerning the protection and preservation of
the marine environment in the EEZ in that manner suggests the attribution of powers to
coastal states wider than those that the LOS Convention intended to assign to them. In
EEZs governed by those laws, the potential for interference with navigation rights
exercised by third states will increase.

Several other coastal states claim jurisdiction in relation to the protection of the
marine environment following the basic rule contained in Article 56 (1) (b) (iii) of the LOS
Convention. Comoros, Egypt, Ghana, Guatemala, Kenya, Madagascar, Mexico, Sao
Tomé and Principe, the United Republic of Tanzania and Venezuela®> are listed in this
category. But, the national laws of these states do not contain detailed rules on their
competence as regards pollution from various sources. Therefore, the exact extent of
jurisdiction claimed byithem in this matter remains unclear. |

540 and Soviet legislations‘t1 are more detailed and clearly inspired

The Bulgarian
by the pro;liisions of Part XII of the LOS Convention. However, they sometimes deviaié
from these provisions. For example, the Soviet decree on the EEZ of 28 February 1984,
in providing that the prevention, reduction and control of pollution in the EEZ shall be
effected in accordance with the legislation of the USSR and with treaties concluded by it,
does not make any reference to the "generally accepted international rules and standards
established through the competent international organization or general diplomatic
conference"” mentioned in Article 211 (5) of the LOS Convention. Similarly, Article 13 of
the same decree, in providing for the authority to establish 'special areas', does not
provide for the involvement of the 'competent international organization' referred to in
Article 211 (6) of the LOS Convention. Moreover, the Soviet decree, as well as the

2542

Russian Environmental Law of March 199277, do not contain a provision corresponding

to Article 228 (1) of the LOS Convention, providing for the suspension of proceedings
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concerning pollution from ships started in the coastal or port state when such proceedings
are initiated in the flag state. This last remark applies also to the Romanian Decree No. 142
of 25 April 1986°*> and the Bulgarian Law of 8 July 1987°*. Article 58 (2) of Bulgaria's
Law, moreover, provides for the prohibition "to pollute the marine environment in the
exclusive economic zone in a way that interferes with the interests of the People's
Republic of Bulgaria", a criterion whose flexibility goes far beyond the provisions of the
LOS Convention.

A fourth category of claims provides expressly that the competence of the coastal
states as regards environmental protection in the EEZ is to be exercised in accordance with
international law. The French Law No. 76/655 of July 1976, for instance, states that
"within the economic zone ... the French authorities shall exercise the powers recognized
by international law ;qgarding the protection of the marine environmcnt"545. Identical
provisions have~be§n> included in the natoinal legislation of Cape Verde, Fiji, Norway,
Portug‘al and ,thé United S4tates‘54§.A The reference by. tflesc claims to the 'r,ule'é of
international law seems to imply that the si)eciﬁc limitations imposed by the pertinent
provisions of the LOS Convention are recognized. Unfortunately, the coastal states

adhering to this practice constitute a dwindling minority.
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Ibid., Art. 13.

Ibid., Art. 13. (2).

Federated States of Micronesia- Title 52 of the Trust Territory Code, section 15 (3);

Marshall Islands, Marine Resources Jurisdiction Act of 1978, S. 406; Paulu, Public
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331.

332.

333.

334.

335.

336.
337.

Law 6-7-14 S. 12 (3). See Regional Compendium of Fisheries Legislation (Western
Pacific Region), the South Pacific Forum Fisheries Agency, vol. 2. FAO, Rome
1984, pp.1-150.

Barbados, Marine Boundaries and Jurisdiction Act 1978, Art. 11, in Smith, op. cit.,
supra chapter 2 note 173, p. 73; Grenada, Marine Boundaries Act, 1978, Art. 6.
op. cit supra note 169; Guinea Bssau, Law No. 3/78, Art. 4, op. cit., supra
note 304; Mauritania, Law 78-043, Art. 186 para. 2, in Smith, op. cit., supra
chapter 2 note 173, p. 281; Norway, Act No. 91 of 1976 para. 4, in ibid., p. 303;
Spain, Law No.15/1978, Art. 3, op. cit., supra. note 138; Togo, Ordinance No. 24
of 1977, Art. 4, in Smith, op. cit., supra chapter 2 note 173, p. 439; Western
Samoa, Exclusiy,é Economic Zone Act of 1977, Art. 5, op. cit., supra note 146.
S‘ée, for -inst_ancé, Vicuna, op. cit., sﬁpra—chaptex 2 note 240, p. 157; also Wolfrum,
op. cit., supra chapter 2 note 188, p. 1357 |

Op cit.; supra note 314.

"Accords passés avec la Guinée Bissau le 27 Fevrier 1980, in OJEC, No. L. 226 du

29 Aoiit 1980, p. 33; avec la Guinée, in ibid., No. L. 237 du 28 Aotit 1983, p. 15;
and Accord Cadre de Cooperation en Mati¢re de PEche entre le Gouvernement de la
Republique Algérienne Democratique et Populaire et le Gouvernement de la
Republique Islamique de Mouritanie, 11 Juin, 1987, in 6 JORADP, 1987, p. 149.
This is particularly the case of Norway/Potugal, Exchange of Notes on Fishing, 23
December 1980 and Norway/Spain, Fisheries Agreement 21 January 1981, cited by
Carroz, op. cit., supra chapter 2 note 38, p. 48.

Op. cit., supra note 320.

Bangladesh, Territorial Waters and Maritime Zones Act, 1974, in Smith, op. cit.,
supra chapter 2 note 173, p. 69; Burma, op. cit., supra note 337; Colombia,
op. cit., supra note 337; Comoros, Ordinances No. 76-038/CE, in Smith, op. cit.,

supra chapter 2 note 173, p. 197, Dominican Republic, op. cit., supra note 118;
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338.
339.

340.

341.
342.

343.

344.

345.

346.

Iceland, op. cit., supra note 120; India, op. cit., supra note 121; Indonesia, op. cit.,

supra note 122; Malaysia, op. cit., supra note 126; Nigeria, op. cit., supra note 132;
and Thailand, op. cit., supra note 115.

See Juda, op. cit., supra Introduction note 17, p. 23.

See, for instance, Iceland/Norway Exchange of Notes on Fishing of March 10,
1976, cited by Carroz, op. cit., supra chapter 2 note 38, p. 51; also the Fourth
APC - EEC Convention of Lomé of Decmeber 1989, op. cit., supra note 179,
Arts. 58, 64 and 66.

Morocco, op. cit., supra note 129; Togo, op. cit., supra note 331; see also The Law
of the Sea : Practice of States at the Time of Entry into Force of the United Nations
Convention on th¢ Law of the Sea, op. cit., supra Introduction note 16, p. 12.
Ibid., Art. 13 para. 2.

Op. cit., .suf)ra Introduction note 5. The Declaration states in part that "th;
African Countries recognize in order that the resources of the region may benefit all
peoples therein, that the land-locked and other disadvantaged countries are entitled to
share in the exploitation of living resources of neighbouring economic zones on an
equal basis as national of coastal states on bilateral agreements as may be worked
out".

See the Conclusions of the African States Regional Seminar on the Law of the Sea,
op. cit., supra Introduction note 5.

New Zealand, op. cit., supra note 131, Art. 13 para. 2; USA, op. cit., supra
note 38, section 201 (e).

Singela, op. cit., supra chapter 2 note 208, p. 1; also Tavernier, op. cit., supra
chapter 3 note 117, p. 730.

Juda, op. cit., supra Introduction note 17, p. 25; also W. R. Edeson : "Types of
Agreements for Exploitaion of EEZ Fisheries", in E. D. Brown and R. R. Churchill

(eds.), : " The UN Convention on the Law of the Sea : Impact and Implementation,
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347.

348.

349.

350.

Proceedings of the Nineteenth Annual Conference, Cardiff, 1985, Law of the Sea
Institute, 1987, pp. 157-77.

See further J. Carroz and M. Saviny : " Les Accords de Péche Conclus par les Etats
Africains Riverains de I'Atlantique”, 24 AFDI, 1983, pp. 674-708; for the same
authors : "The Practice of Coastal States Regarding Foreign Access to Fishery
Resources”, op. cit., supra chapter 2 note 38, pp. 42-72; Edeson, ibid., and R.
Teiwaki : "Agreements in the South Pacific : Kiribati and the Distant Water Fishing
States”, 11 MP, 1987, pp. 273-84.

A joint venture, commonly defined is an association of two or more parties, whether
private or governmental, formed to undertake a commercial project and involving an
agreement on .t-hc’ sharing of risks and profits. The term covers a multitude of

arrangements, many of them entailing the setting up of a separate joint company in

‘which each of the parties holds a proportion of the capital/shares. In other cases, no

independent company is formed and the relationship between the two parties is

govemed solely by contractual provisions iﬁ a contractual joint venture. When the
partners come from different countries, the expression international joint venture is
often used.

The displacement of fishing vessels belonging to developed states from the 200 miles
EFZs or EEZs has resulted in a considerable surplus of vessels which are not granted
access to the various zones under bilateral agreements. Local companies may

therefore hire/charter such vessels to fish within their own EFZ or EEZ, or serve as
a floating factory, receiving supplies from artisan fisherfolk for freezing and

subsequent export. Legislation regulating charters exists in Nigeria, Ghana Senegal,
and Mauritania. See G. Moore: "Coastal States Requirements for Foreign Fishing",
FAOQ Legislative Study No. 21, 1985, pp. 83-97.

Over-the-side sale involve the mooring of a foreign ship, usually a factory ship from

the EEC in an EEZ for a period of time, within which local industrial or artisan
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vessels supply it with fish.

. Carroz, op. cit., supra chapter 2 note 38, p. 49.

. Carroz, op. cit., note 347, p. 682; also Treves, op. cit., supra Introduction note 3,

p. 157.

. See Economic Cooperation among Developing Countries in Marine Affairs. United

Nations Publication, New York, 1987, p. 26.

. Text in JORADP, No. 6, 1988, p. 149.

359.
360.
361.
362.

. Text in Law of the Sea Bulletin, No. 21, 1992, p. 87.

. See, for instantce, Dinh, Daillier and Pellet, op. cit., supra Introduction note 18,

p. 992..

. See chapter 3 note 159.

. Fiji, op: cit., supra note 290, section 11 (4) (a); New Zealand, op. cit., supra

note 131, section'13 (2) (a); Papua New Guinea, op. cit., supra note 314, Art 4;
Spain, op. ,cit.; supra note 138, Art 3(2); and ,.the USA, op. cit., supra note 38.
See Phillips, op. cit., supra chapter 2 note 233, p. 269. |
See supra note 358.

Phillips, op. cit., supra chapter 2 note 233, p. 269

See supra note 358.

363. See its declaration on signature, in The Law of the Sea : Status of the United Nations

Convention on the Law of the Sea. United Nations, New York,1985, p. 25 para. 5.

. Op. cit., supra note 38.
. Burke, op. cit., supra chapter 2 note 34, p. 38.
. Peirce, op. cit., supra Introduction note 18, p. 594.

. Carroz, op. cit., supra note 347, p. 684.

. Cited by Mfodwo and others, op. cit., supra chapter 2 note 28, p. 482 note 161.

. See, for example, the folowing Agreements : USA/EEC Agreement Concerning

Fisheries Off the the United States Coasts, February 15, 1977, in 16 ILM, 1977,
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370.

371.
372.
373.
374.

375.

p. 257; USA/Potugal Agreement Concerning Fisheries Off the Coasts of the United
States with Annexes, October 16, 1980; cited by Carroz, op. cit., supra note 347,
p. 684.

For a good account of the Spanish practice, see Juan Prat Y Coll : "Some
Considerations on the Adaptation of National Policy in a Distant Water Fishing
Nation to the Recent Evolution of the Law of the Sea", in FAO Fisheries Report
No. 293, 1983, pp. 89-94.

Courier No. 64 November-December, 1980, p. 73.

See Mfodwo and others, op. cit., supra chapter 2 note 28, p. 482 note 162.

Op. cit., supra chapter 1 note 190.

Ibid., p. 30.

As explained in chapter 3 ln more details, according to Article 297 of the LOS
Cbﬁvenﬁibn the powers of the coastal state relgted to the determination of the T’A‘C,

its harvesting capacity, and access of other states to its EEZ are excluded from the

. scope of the compulsory settlement procedure.

376.

3717.
378.

379.
380.

381.

These categories were introduced by the DWFSs in the Seabed Committee. See the
Soviet Draft Articles on Fishing (A/AC. 138/SC. II/L. 6) July 25, 1972; also the US
Draft Articles on the Breadth of the Territorial Sea, Straits and Fisheries (A/AC.
138/SC. II/L.9) July 1972, in Oda, op. cit., supra chapter 2 note 55, pp. 213-215.
Op. cit., supra note 131, section 13 (b).

For instance, Soviet Union/United States Agreement Concerning Fisheries Off the
United States Coasts of 26 November 1977, in 16 ILM, 1977, p. 62; Japan/United
States Exchange of Notes Concerning Fisheries Off the United States Coasts of 10
February 1977, in ibid., p. 287.

Op. cit., supra note 129.

Op. cit., supra note 331, Art. 4.

Op. cit., supra Introduction note 5, preamble para. 5.
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382. Cited by Carroz, op. cit., supra chapter 2 note 38, p. 49.
383. LOS Convention, op. cit., supra Introduction note 2, Art. 64 para. 4 (a) to (K).

384. See, for instance, Antiga and Barbuda, the Territorial Waters Act. No.18 of 1982, in

Smith, op. cit., supra chapter 2 note 173, p. 61 Art. 19 (1) (e); Barbados, op. cit.,

supra note 232, Art. 6; Cuba, op. cit., supra note 116, Art. 4; Fiji, op. cit., supra

note 290, Art. 12 (2); Grenada, op. cit., supra note 169, Art. 6; and Guyana,

op. cit., supra note 119, Art. 17. See for more details, FAO Legislative Study

No. 35, FAO, Rome, 1984, vol. 2. ‘

385. See, for instance, Vanuatu's Maritime Zones Act of 1981, op. cit., supra note 143,
Part V. |

386. For example, Tokelau's Territorial and Exclusive Economic Zone, Act of 1977 ‘
provides that "the Governor-General may .from time to time... make regulations -
prescribing conditions that shall be deemed to the implied licences". In Smith,
op: cit., supra chapter 2 note 173, p. 340 Art. 8 (1) (P).

387. Moore, op. cit., supra note 289, p. 166.

388. Mexico/USA Fisheries Agreement, op. cit., supra note 320.

389. Mauritania/Greece Agreement for Fishing Cooperation 1 April, 1977, cited by
Mtango and Weiss, op. cit., supra chapter 2 note 240, p. 9.

390. Chile/Spain Agreement on Cooperation in Fishing 7 June 1977. For more details,
see, particularly Moore, op. cit., supra note 289, pp. 166-67.

391. Kiribati/Japan Agreement on Fisheries, 1982, cited by Attard, op. cit., supra
Introduction note 4, p. 173.

392. See, for instance, the legislations of the following states: Barbados, op. cit., supra
note 232, Art. 12; Fiji, op. cit., supra note 290, Art. 14; Grenada, op. cit., supra
note 169, Art. 12; Honduras, Decree Law No. 921 of June 13, 1980, in Smith,

op. cit., supra chapter 2, note 173, p. 205, Art. 4; Kenya, Presidential Proclamation

of February 28,1979, in ibid., p.243 section 2; and Tonga, op. cit., supra. note 141,
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. See, for example, Tonga's Territorial Sea and the Exclusive Economic Zone Act
No. 30 of 1978, in ibid., p. 441.

. FAO Legislative Study No. 35, FAO, Rome, 1984, p. 17.

. See, for instance, the Norwegian Royal Decree of December 17, 1976, op. cit.,
supra note 331, para. 3.

. Ibid.

. See, for instance, New Zealand's Territorial Sea and Exclusive Economic Zone Act
of 1977, in Smith, supra chapter 2 note 173, p. 309 section 15 (3) (0).

. ST/LEG/SER. B/ 19, 1980, p. 33.

. See The Law of the Sea : Practice of States at the Time of Entry into Force of the
ﬁnited Nations Convention on the Law of -the Sea, op. cit., supra Introduction

- note 16, p. 46.

. Op. cit., SUpra note 355.

.- See, for instance, Senegal/Poland Convention Concerning Marine Fisheries, March

17, 1976, cited by Mtahgo and Weié‘s, op. cit., supra chapter 2 note 240, p. 47
note 43.

. Foreign Vessels Fishing Regulations of 23 December, 1976, in S. H. Lay, R.
Churchill, and M. Nordquist, (eds.), New directions in the Law of the Sea, vol. 5,
1977, p. 72.

. Fiji, Marine Spaces Act 1977, op. cit., supra note 290, Art. 12 (3) (i); New
Zealand, Territorial Sea andd Exclusive Economic Zone Act. 1977, op. cit., supra
note 131, p. 309 Art. 15 (j).

. All of these agreements are reproduced in FAO, Committee on Fisheries, Twelfth
Session, Rome 6-12 June 1978, COFI/78/Inf. 8 May 1978, pp. 43-65.

. E.g. USA/EEC Agreement Concerning Fisheries Off the United States Coast, 15
February 1977, op. cit., supra note 369, Art. 3; Accord Cadre de Cooperation en

Maticre de Pé€che Algérie/Mauritanie, 1987, op. cit., supra note 180, Arts.3, 4 and 5.

298




410.
411.

412.

413.

414.

415.

416.

417.

. Fisheries Resources (Jurisdiction and Conservation) Act No. 13 of June 16,

1977. in ST/LEG/SER. B/19, 1980, p. 179  Art. 10 (4).

. Fiji's Marine Space Act, op. cit., supra note 290, Art. 14 (3) (p); New Zealand's

Territorial Sea and Exclusive Economic Zone Act, op. cit., supra note 131, Art. 15
(3) (p); Tonga's Territorial Sea and Exclusive Economic Zone Act, op. cit., supra
note 141, Art. 14 (3) (p); Western Samoa, Exclusive Economic Zone Act, op. cit.,

supra note 146, Art. 5 (p).

. Op. cit., supra note 142,

. Ibid., section 28 (1). Similar powers are included in Brazil/Trinidad and Tobago

Shrimp Fishing Agreement of 28 February 1975, and in Japan/USSR Agreement of

28 February Concerning Fisheries Off the Coast of Japan, August 4, 1977.

Ibid., section 28(2).
E.g. Fiji, the Gambia, Néw Zealand, USA, and Poland. On the use. of the defense

.forces for fisheries protectiovn, see generally E. R. Fidell : "Fisheries Legislation :

Naval Enforcement”;, 7 JMLC, 1.976, pp. 351-363.

ST/LEG/SER. B/19, 1980, p. 377.

Ibid., Art. 52.

E. A. Sisco: "Hot Pursuit from a Contiguous Fisheries Zone, As Assault on the
Freedom of the High Seas", 14 SDLR, 1977, pp. 656-680.

P. W. Birnie : "Contemporary Maritime Legal Problems", in Barston and Birnie,
(eds.), op. cit., supra chapter 1 note 92, pp. 172-173.

Article 111 (3) provides that "the right of hot pursuit ceases as soon as the ship
pursued enters the territorial sea of its own state or of a third state". See also the Law
of the Sea : Practice of States at the Time of Entry into Force of the United Nations
Convention on the Law od the Sea, op. cit., supra Introduction note 16, p. 16; and
Brown, op. cit., supra Introduction note 18, p. 298.

E.g. The Bahamas, Fiji, New Zealand, Seychelles, Trinidad and Tobago, UK
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418.

419.

422.

423.
424,

425.

and USA; also G. Moore : "Coastal State Requirements for Foreign Fishing", FAO

Legislative Study No. 21, rev. 3, Rome, 1988, in International Organizations and
the Law of the Sea : Documentary Yearbook, vol. 4. Martinus Nijhoff, London /
Dordrecht / Boston, 1988, p. 214.

See for details, D. Robb: "Access Conditions and Compliance Control", in FAO
Fisheries Report No. 295, FAO, Rome, 1984, pp. 65-79.

For instance, in the Barbadian law the amount of fine is fixed at $ 20.000, op. cit.,
supra note 232, section 11(5); Mauritius law fixed it at 200 thousand rupees,
op. cit., supra note 127, section 12; and Cape Verde law provides that the violation
of the provisions of Article 7 (2) shall be punishable by a fine up to 20.000 escudos,

and violations of the provisions of Article 8 (2-3) shall be punishable by a fine of up

to 35.000 escudos per ton of gross tonnage of the violating vessel. op. cit., supra

note 326, Art. 13.

420. Decree of the Presidium of the Supreme Soviet, op. cit_., supra note 109, Arts. 19,

21; Resolution of the Council of Ministers of the USSR on fixing compensation for
the damage to living resources of the economic zone of the USSR and to the
anadromous stocks, originating in the rivers of the USSR, beyond the limits of the
economic zone of the USSR, 1986, cited by E.N. Nikitina and

P. H. Pearse : "Conservation of Marine Resources in the Former Soviet Union : An

Environmental Perspective", 23 ODIL, 1992, p. 380 note 22.

421. bid., p. 376.

E.g. in Burma, Canada, the Gambia, Ghana, Guyana, Japan, Madagascar,
Mauritius, New Zealand, Nigeria, Norway, Papua New Guinea, Portugal,
Seychelles, Sri Lanka and USA.

See FAO Committee on Fisheries, op. cit., supra note 404, pp. 11-12.

E.g. Guyana, New Zealand, Papua New Guinea and Seychelles.

E.g. The Bahamas, op. cit., supra note 406, section 19 and 21; Cape Verde,
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426.

op. cit., supra note 326, Art. 13; Guinea, Decree No.336/PRG/80, in Smith,op. cit.,
supra chapter 2 note 173, Art. 8; Jamaica, op. cit., supra note 99, Art. 7; Mauritius,
op. cit., supra note 127, section 12 (1); Philippines, op. cit., supra note 134,
section 5 (b); Seychelles, op. cit., supra note 136, Art. 12; and Tanzania, op. cit.,
supra note 95, section 10 (3).

Ibid.

427. Op. cit., supra note 425.

428

429.
430.

431.
432.

433.

434,

435.

Fiheries Amendment Act No. 99 of 1978, in Churchill and others, op. cit., supra
note 290, p. 74. |

Ibid., p. 45.

USA/ Japan Agreement on Fisheries Off the United Statas Coasts, February 10,
1977, op. cit., supra note 378.

E.g. Canada, F1]1, ‘Guinea, Mauritania, and New Zealand.

Op. éit, supifa note 38, section 201.

Op. cit., supra note 406, Art. 10 (4) (c); also Treaty on Fisheries between Certain
Pacific Island States and the United States, op. cit., supra note 180, p. 1048

Art. 5 (3); The Fourth ACP - EEC Convention of Lomé, op. cit., supra note 179,
Art. 68; and the Niue Treaty on Cooperation in Fisheries Surveillance and Law
Enforcement in the South Pacific Region, op. cit., supra note 180, Art. 4 (5).

E.g. Canada, Coastal Fisheries Protection Regulations, December 9, 1979 in
15 ILM, 1976, p. 1372; also Fisheries Agreement between Iceland and Belgium

Relating to the Extension of the Icelandic Fishery limits to 200 Nautical Miles,
November 28, 1975, in R. R. Churchill and M. Nordquist, (eds.), New Directions
in the Law of the Sea, vol. 5 : Documents. Oceana Publications, Inc. Dobbs Ferry,
New York, 1977, p. 33; and Niue Treaty, ibid., Art. 4 (3).

Times (London), August 22, 1978. (The Master of the Soviet Trawler MPPT 10

was released due to lack of corroboration required by Scottish Law).
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436.
437.
438.
439.
440.
441.
442.

E.g. Papua New Guinea, Gambia, Seychelles, and the USA.
The Gambian Fisheries Act No. 14 al 1977, section 5 (1).

Op. cit., supra note 38, section 202 (9) (5).

Op. cit., supra note 144.

Ibid., Art. 7 (1).

21 ILM, 1982, p. 33.

91 RGDIP, 1987, p. 1115, Art.2; see also, generally D. Ruzie : "Une Experience
Originale de Cooperation : La Mise en Valeur des Resources Halieutiques du Golf de
Guinee", 3 JDI, 1984, pp 848 - 867; and Edeson, op. cit., supra note 346,
pp: 162- 63

. The NAFO was ‘'set up in 1978 to replace the previous ICN AF as a result of the

Iestabhshment by Canada and the USA of their respecuve 200 mxles ﬁshery zone. "

' The text of the Conventlon estabhsung the new orgamzatlon is reproduced in OJEC,

1978 No L/378/16 see also FAO C1rcu1a1re sur les Péches No. 835;.Rev. 1 FAO
Rome, Janv1er 1992, p. 8 and M. Hayash1 " The Management of Transboundary
Fish Stocks under the LOS Convention", 8 IMCL, 1993, pp. 252 - 257.

. For instance, cod, whiting, shrimp, and anchovy. These fish species are usually

found in the waters above the continental shelf and are therefore largely
contained within the 200 miles EEZ, but often mix across the EEZ / high seas
boundary. See caddy, op. cit., supra chapter 2 note 67, pp. 29-30; also Hannesson,

op. cit., supra chapter 2 note 74, p. 371 note 1.

445. See, for instance, the Chilean Law No. 19, 079 of 12 August 1991, amending

Act No. 18. 892, in Official Journal of the Republic of Chile, September 6, 1991,
Art. 154; the Peruvian Decree Law No. 25977 of December 7, 1992, cited in Pfirter,
op. cit., supra chapter 2 note 82, p. 137 note 81; Declaration Conjunta Chile - Brazil,
made during the visit to Chile by the Minister of Foreign Affairs of Brazil, from

March 23 to 27, 1993, cited in ibid; also J. G. Dalton : "The Chilean Mar Presencial :
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A Harmless Concept or a Dangerous Precedent ?", 8§ IIMCL, 1993, p. 398;
F. O. Vicuna : "The 'Presential Sea' : Defining Coastal States Special Interests
in High Seas Fisheries and other Actrivities”, 35 GYIL, 1992, pp. 265-269;
E.Meltzer : " Global Overview of Straddling and Highly Migratory Fish Stocks : The

Non-sustainable Nature of High Seas Fisheries", 25 ODIL, 1994, pp. 269-272.

446. Ibid.

447, Pfirter, op. cit. supra chapter 2 note 82, p. 136.

448. See General Assembly Resolutions 44/225 (1989), 45/197 (1990), 46/215 (1991)

and General Assembly Decision 47/433 (1992) imposing a moratorium on large scale
high seas driftnet fishing; also G. J. Hewison : "The Legally Binding Nature of the
Moratorium on Large - Scale High Seas Driftnet Fishing", 25 JMLC, 1994/4,

pp- 557-578.

449. See F. O. Vié_una : "Trends and Issues in the Law of the Sea as Applied in Latin

450.
451.

America”, 26 ODIL, i9h95/2,;p.. 99.

Op. cit,, 'suprav note 443, Art. XI (9).

FAO Circulaire, op. cit., supra note 443, p. 53. For an analysis of this Agreement,
see specially W. Edeson and J. F Pulvenis : The Legal Regime of Fisheries in the

Caribbean Region. Springer Verlag, Berlin, 1983, p. 93.

452. Text in Law of the Sea Bulletin, No. 19, 1991, p. 33.

453.

454.

Edeson and Pulvenis, op. cit., supra note 451, p. 52. It is noteworthy that the
number of member-states has increased recently to reach thirty seven states,
including Japan and Russia the main Whaling states. However, like most fisheries
organizations, the IWC does not have the power to make binding decisions on
conservation measures. It can only make recommendations which become binding
after a period of 90 days on any member that does not present objections to such
recommendations, ibid.

Senegal, Law 76 - 89 of July 1976, Art. 16; Guinea, Marine Fisheries Code, Art 32,
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455.

456.
457.
458.

United States, Marine Mammals Protection Act 1972.

FAO Circulaire, op. cit. supra note 443, p. 52. For more details, see Brown,
op. cit., supra Introduction note 18, pp. 230-231.

Ibid.

LOS Convention, op. cit., supra Introduction note 2, Art. 66 (1).

Ibid., Art. 66 (2).

459. For more details, see Mc Dorman, op. cit., supra chapter 2 note 72, p. 553.

460.
461.
462.

463.
464

465.

LOS Convention, op. cit., supra Introduction note 2, Art. 66 (3) (a).

Op. cit., supra note 38. -

Op. cit., supra note 54; also the Chilean Law No. 19.079 of 12 August, 1991,
op. cit., supra note 445.

US FMCA of 1976, section 1812 (2); Japanese Law No. 31/77, Art. 12.
Agreement between ;thé USA‘ and the USSR of 31 May 1!988 on Mutual Fisheries
Relations, cited by Fleischer, op. cit.,’ supra Tchapter 1 note 193, p. 153. The
Preamble states that the two parties have sovereign rights within zones they have
established, extending 200 mautical miles from their coasts. It further states that they
have "authority for management of anadromous species of their respective origin
beyond their respective zones, except when found in the equivalent zone or

territorial sea of another state".

FAO Circulaire sur les Péches No. 807, FAO, Rome, Avril 1987, p. 9.

466. For English text, see 28 Japanese Annual of International Law, 1985, p. 297.

467. Convention for the Conservation of Anadromous Stocks in the North Pacific Ocean,

done at Moscow, 11 February 1992, text in Law of the Sea Bulletin, No. 22, 1993,
p. 21.

468. See Hewison, op. cit., supra note 448, p. 563.

469.
470.

Fleischer, op. cit., supra chapter 1 note 193. p. 152.

See FAO Yearbook of Fishery Statistics 1980, vol. 50, p. 92.
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471.
472.

473.

474.

475.
476.

471.

478.
479.
480.
481.

482.

LOS Convention, op. cit., supra Introduction note 2, Art 64 (1).

Ibid., Art 64 (2).

T.W. Burke : "Highly Migratory Species in the New Law of the Sea", 14
ODIL, 1984, pp. 273 - 314.

E. g. Antigua and Barbuda, op. cit., supra note 384, section 10; Barbados, op. cit.,
supra note 331, section 5; Cuba, op. cit., supra note 314, Art. 2; Guatemala,
op. cit., supra note 149, Art 3; Indonesia, op. cit., supra note 122, Art. 4; and
Mauritius, op. cit., supra note 127, section 7.

Op. cit ., supra note 131, section 22 (j).

For more details, see Phillips, op. cit., supra chapter 2 note 233. pp. 270 - 271.
Texts in The Law of the Sea : Status of the United Nations Convention on the Law
of the Sea. United Nations Publication, New York,1985, pp.14 and 24 respectively.
Op. cit., supra note 109.

Burke, Op cit., supra. note 473, pp. 273-314.

Op. cit., supra note 433.
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CHAPTER FIVE

THE PRESENT SITUATION OF THE CONCEPT AND REGIME

OF THE EEZ IN CUSTOMARY LAW

Introduction
As the preceding chapter on state practice relating to the EEZ indicates, coastal
states have been increasingly implementing the LOS Convention's EEZ provisions in their

relations with the other states. However, the result has been a 'pick and mix', selective

approach to the LOS Convention's EEZ regime in which certain powers and duties have
been specifically claimed but others ignored: Therefore, the aim of this last chapter is to
attempt, first, to give a short review of the prerequisi;es for the emergence of a rule of
intematio’naf c_i,lstoma,r,y law ~aﬁd apply them to the 200 miles EEZ; secdridl‘y»-, to establish
with precision the scope of the EEZ general concept in customary intemationel law and;
' thi_rdly, to determine the specific details 6£ this geheral, rule, if there are any, that have

already passed into the generalb corpus of international law.

Section I : Prerequisites for the Emergence of a Rule of International
Custom and their Application to the 200 Miles EEZ
Introduction

Authors differ as to the precise definition of the prerequisites for a state practice
to be recognized as law. There is little agreement both on the relative importance of
particular elements in the definition and even on the necessity of specific elements’.
However, the elements which are traditionally viewed as necessary for the creation of
customary international law have been identified in the decisions of the ICJ and by one of
its former judges, Manley O. Hudson 2as: (A) generality and uniformity of the practice3;

(B) continuation or repetition of the practice over a considerable period of time4; (&)
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conception that the practice is required by, or consistent with, prevailing international

law5; and (D) lack of protest and general acquiescence in the practice by other states®.

It must be made clear, however, that the present author has no intention to delve
into a very detailed discussion of the above mentioned prerequisites, for they have been
extensively dealt with in legal literature. Therefore, this section will give a brief
reexamination of these prerequisites in turn, and will attempt to apply them to existing

coastal states claims to 200 miles EEZ.

A. Generality and Uniformity of the Practice

In the North Sea Continental Shelf Cases, the ICJ insisted on"a very widespread
and representative participation;... state practice, including that of states whose interests

T Judgé Lachs

are especially affe_cted, should have been extensive and virtually uniform
in his Separate Dissenting Opinion in that case, clarifying the expression widespread and
re;;resentatilve. character, noted that "'state‘s‘( with different pol'iticral; -economic and legal‘
systems, states of all continents should participate in this process"s. In the Continental
Shelf (Tunisia v.Libya) Case, Judge D'Arechaga, in his Separate Opinion said that "the
proclamation by 86 coastal states of economic zones, fishery zones or fishery conservation
zones... constitutes a widespread practice of states...". According to Kunz, "the practice
must be general not universal,... the practice must have been applied by the overwhelming
majority of states which hitherto has an opportunity of applying it"19 Corbett spoke of
"general approval"ll. Tunkin referred to general practice that does not necessarily mean
the practice of all states'2, Similarly, Brownlie observed that, "certainly universality is not
required"13.

Uniformity and consistency of the practice is essential'®. In this context, in the
Asylum Case, the ICJ said that "the Colombian Government must prove that the rule

invoked by it is in accordance with a constant and uniform usage practiced by the states in
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15 According to Lauterpacht, there should be "concordant international

ll16

question”
practice" . The essential point is that there should not be much" uncertainty and
contradiction so much fluctuation and discrepancy" in the practice of states' . A small
amount of inconsistency does not prevent the establishment of a customary rule. In this
context, the ICJ emphasized in the Nicargua v. United States Qgsgls that it was not
necessary that the practice in question had to be "in absolute rigorous conformity"” with the
purported customary rule. The Court went saying that :
"In order to deduce the existence of cUstomary rules, the Court deems it
sufficient that the conduct of states should, in general, be consistent with such
rules, and that instances of state conduct inconsistent with a given rule should
generally have been treated as breaches of that rule, not as indications of the
_ Vrecogni,fibn-ota,new mle"ig.

As -éxplaine,dcarliér in chapter four, in the period between 1975 and 1978 forty
seven coastal states established their own 200 miles jurisdictional zones with regard to
fisheries and certain other related matters sﬁch as MSR and preservation of the marine
environment2’. Sixteen other EEZ claims were made between 1978 and 1981%! bringing
the total to sixty-three claims. During the same period, some other coastal states
established their own 200 miles EFZ instead of a full EEZ22,

It is perhaps worth recalling at this stage that international law publicists who
have argued against the binding nature of the EEZ under general customary law have
principally relied upon two main arguments. These arguments are, first, the partial nature
and the provisional character of certain 200 miles EEZ claims; secondly, the ‘package deal’
as ruling out any selective, e.g. only with respect to the EEZ, application of the LOS
Convention.

As far as the first argument is concerned, it has been asserted that the fact that

some coastal states have claimed a 200 miles EFZ only together with the fact that some of
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these claims have only a provisional character make the practice on the 200 miles

jurisdictional zone not uniform. In this connection, Zakharov has said that :
" If we ... look at state practice and we try to analyze the acts adopted by
governments, we must come to the conclusion that all of them differ greatly.
For example, if we look at the act of the USSR, adopted in 1976, we note that
this act will be in force until the date of the entry into force of the Convention,
and that it said nothing about establishing the exclusive economic zone. So if
we analyze all the acts adopted by different states, we ﬁﬁd that there is no reason
to say that we have a generally recognized practice. For this reason, we cannot
say tﬁat the exclusive economic zone is a norm of customary law23".

However; in the auth,or"s‘o,pinion, this argument may be fefuted by simply
referring to ,,thé fact that the fishery regime is the c’e‘ntral element of the EEZ concept and
that the desire ‘to;exploitrand'conserve the fisheries resources found in adjac}ent seas has
been, since the 1940s, the pﬁncipal ipcentive for the establishment of the 200 miles EEZ.

Therefore, any claim which is restricted to an exclusive fishery zone strengthens the

. . 24
concept of exclusive economic zone"“",

Moreover, it appears plausible to invoke here the argument of gradual
implementation of the EEZ in state practice as evidenced, for instance, by the approach of
those coastal states which proclaimed merely exclusive fishery zones. In a long-term
perspective, it may well be anticipated that the EEZ will replace all existing exclusive

fishery zones. This appears to be confirmed by the transformation of an existing 200

miles EFZ into an EEZ which was effected by the United States in 198325, the Soviet
Union in 1984, Poland in 199127, Sweden? in 1993 and Australia® in 1994,

In so far as the package deal argument is concerned, certain publicists, mostly
from the former Soviet Union3o, have contended that the fact that UNCLOS III solved all

the problems of the sea (including the regime of the territorial sea, EEZ, international
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straits, the high seas, continental shelf and international sea-bed area) in one package has
an important impact on the future effectiveness of rules and principles included in the LOS
Convention>'. One of the principal consequences thereof is the acceptance that the LOS
Convention as a treaty forming a package deal may be a source of customary law only in
its entirety and not with respect to particular elements of its package, e.g. the EEZ. This
argument has been advanced by several authors especially in the years following the
adoption of the LOS Convention as an essential argument against the internationally
binding nature of the EEZ*2,

However, despite the fact that the package deal argument appears to be attractive
from the point of view of the manifestation of the important role of the debates and of
conventional norms, in the present author's {/iew-, it remains a feeble argument. This is
because it fails to appreciate the particular folc played by state practice in the elaboration of
rules of customary law, ‘an aspect which forms a basic principle of international
law’ 3.This could lead to the extreme stand of nullifying the legal effect of customary. law
by way of this conventional exclusiveness, thus thre'atening to destabilize international
law>*,

Moreover, the majority of authors from Eastern Europe, developing states, and
Western States do not invoke the 'package deal’ argument against the binding character of
the EEZ. Indeed, many Western international law publicists consider the 'package deal’
as only a procedural device designed to further the achievement of consensus by
UNCLOS III, which as such has no continuing merit whatsoever-°. Moreover, they
regard state practice as the principal test as to whether third states may enjoy rights
stipulated in treaties. In this context, Lee, for instance, has correctly said :

"Even if the intent of the negotiators of the law of the sea Convention was
to limit the benefits of all its provisions to the signatories as parties to a so

called package deal, non-party states may enjoy the same benefits if the
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particular provision of the Convention... has since acquired the status of
customary rule through widespread acceptance as law and confirmation by
state practice"37.

Furthermore, a Chamber of the International Court of Justice in the Gulf of
Maine Case observed that :
" ... The Chamber notes in the first place that the Convention ...has not yet come
into force and that a number of States do not appear inclined to ratify it. This,
however, in no way detracts from the consensus reached on large portions of
the instrument and, above all, cannot invalidate the observation that certain

provisions of the Convention, concerning the ... exclusive economic zone, ...

~ were adopted without any objections ... In the Chamber's opinion, these

provisions, even if in. some respects they Eear the mark of the compromise
surrounding their adoption., may névert»he_less, be regarded as consonant at
present with ggneral internatiohal iaw on fhe quéstion"38.

Thus, taking into account the; number of states that have enacted unilateral
legislation creating EEZs and EFZs up to a breadth of 200 miles, it seems reasonable to
say that state practice is extensive and virtually uniform>®, Furthermore, the states whose
interests are vitally affected, that is the coastal states, participate fully in this regard, have

inaugurated the process of incorporation almost simultaneously with the formulation of the

concept and its insertion into the early negotiating texts.

B. Continuation or Repetition of the Practice over a Considerable Period
of Time

According to Kelsen, "custom by which a norm of general international law is
created” is a "long-established practice of states" . Similarly, in a working paper

concerning Article 24 of the ILC Statute, Hudson required "continuation or repetition of




the practice over a considerable period of time"*1. However, while in the classical theory
the passage of time was held relevant to consolidate practice, this requirement is held to be
less stringent today. In this context, in the North Sea Continental Shelf Cases, the ICJ

pointed out that it is not necessary to prove that the practice has been followed for any
particular length of time*2. Therefore, the idea of a 'long-established’ or '‘immemorial’

practice is no longer required as this would exclude the possibility of creation of new

customary norms even on the basis of 'a complete uniform and universal practice'43.

State practice concerning the 200 miles EEZ has been extremely rapid. This
phenomenon has prompted Judge Oda to remark that "throughout the history of
international law, scarcely any other major concept has ever stood at the threshhold of

acceptance within such a short period"4'4.

C. Conception that the Practice is Required by Prevailing Internatonal Law
(Opinio Juris) o

| This criterion also referred to as "phsychological component' and 'recognition’ is
generally regarded as a necessary element in the formation of a custom™, It refers to the
belief by the acting state that its conduct comports with internationally accepted principles
of law*®,

Perhaps, the main arena in which opinio juris with regard to the EEZ is to be
sought is the declarations, draft proposals and statements made at UNCLOS III, in
particular at the 1974 Caracas Session. At this gathering almost all states spoke in favor of
the 200 miles EEZ"*. Other circumstances in which opinio juris on the legal character of
the EEZ can be inferred or identified include official statements accompanying

proclamation of national legislation, signature or ratification of the LOS Convention, and

national legislation, fishing and delimitation agreements with regard to 200 miles zones,
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and case law*S. In all these fields, and through these media, the 200 miles EEZ has been
well recognized and indeed appears to be the principal area of the negotiations on which

there was a definitive consensus.

D. Protest and Acquiescence

Protest is the opposite of acquiescence49. These two elements are also held
relevant to determining the existence of a virtually uniform and extensive practiceso. Thus,
when a pattern of state practice is emerging, some states may opt to dissent from such a
practice preventing it of becoming a general customary rule. One way which a state can

use to show its dissent is protest51. In this connection, in the Fisheries Jurisdiction Case

1974, several judges observed that EFZs exceeding 12 miles did not create norms because
of strong protests by other: states 2.

However, in certain cases states do nothing vis-a-vi& a known practice but
remain silent. In such c‘:ases,.ithe problem to be faced is whether such a silence should be
understood as indicating thé dissatisfaction witﬁ the emerging state practice or that the
silent state have acquiesced in it. When the ICJ was confronted with a similar problem in
the Temple of Preah Vihear Case, the Court construed the long continued silence on the
part of Thailand on a boundary line drawn over a map prepared on behalf of Cambodia as
constituting acquiescence53. The Court further emphasized that acquiescence can be
construed if there is "a failure to react... on an occasion that called for a reaction in order to
affirm or preserve [claim] in the face of an obvious rival claim">?,

A propos of the EEZ, more than seventy states had established EEZs or EFZs
between 1974 and 1981%°. The circumstances required protests from other interested

states when Mexico first enacted a law based on the RSNT with its date of enforcement

was fixed for 6 June 197656 one month after the Fifth Session of UNCLOS III ended in
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New York on 7 May 1976. Neither LLSs and GDSs nor the big maritime states protested
the EEZ concept. In fact, the former states had merely sought to preserve some rights
within that concept for thcmselves57, and the latter states had shown a willingness to
accept the concept provided that the exercise of non-economic rights within the zone
would remain open for all states. Perhaps, if there had been a generality of protests,

Mexico would have abrogated its law.

Acquiescence cannot be presumed unless a state has an actual knowledge of the
claim being made. In the prevailing circumstances, it appears unreasonable to say that the
participating states in the Fifth Session of UNCLOS III knew nothing about the Mexican
claim. Indeed, the Mexicain action was. soon followed by numerous other coastal states.
Furthermore, protesting states in the very early seventies were principally Japan, West
Germany and the United Kingdom. All these states have subsequently established their
own 200 miles EFZs. In the present author'é opinion, the cessation of protests by these
states, combined with the fact that each one of them has ,subsequ;:ntly established its Q;avn
EFZ, represents a modification in the position of these staieé and provides étrong evidence
of their submission to the new customary rule concerning the 200 miles EEZ.

On the basis of the above discussion, it seems very safe to conclude that claims to
200 miles EEZ have satisfied the prerequisites required by international law for state
practice to be regarded as customary internationl law. Therefore, the realistic and correct
view seems to be that, as has been repeatedly expressed in several judicial decisions
delivered recently by the ICJ and arbitration panels , and has been maintained by many
international law publicistssg, the 200 miles EEZ is without any doubt part of current
general customary law. Consequently, the view held by Igucchi60 and Zakharov61, as
well as by several other lawyers against the binding nature of the EEZ under general

customary law, appears nowadays to be absolutely not founded.
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Section II : The Scope of the EEZ General Concept in Customary
International Law

This section is concerned with the inquiry into the main component parts of the
EEZ that have been incorporated into customary law. The importance of such inquiry
stems from the fact that a number of lawyers, especially in Western Europe, have
expressed strong doubts as to whether the rights of coastal states other than those with
regard to living resources have also been taken into the new rule of customary law
concerning the 200 miles EEZ62. In this connection, Professor Fleischer, for instance, has
said :

“In state practice, it is the right to 200 miles for fisheries which commands

the largest measure of general international acceptance, while the right to a

full EEZ under contempory customary law may be more questionable”

This section, however, demonstrates that> the new es,tabiishéd cus,toméry rule is
not confined to the right to assert 200 mi:lés for fisheries, but has taken in the more
comprehensive concept of the EEZ. The majority of national legislafion, proclamations and
decrees establishing EEZs confirm this verdict. This view is also stressed in the recent
jurisprudence of the ICJ and expressed with different types of reasoning by many

international law publicists.

A. National Practice

With regard to the component parts of the EEZ, the ideas of UNCLOS III have
played an extremly important role by being adopted into national instruments in their
different forms (legislation, proclamations and decrees), and thereby appearing as
principal elements of the relevant state practice.

Thus, as has already been explained in more details in chapter 4 of this thesis,

when EEZ national claims are checked in relation to their general component parts, it is




easy to observe the existence of a significant consistency with the EEZ concept enshrined

in Article 56 of the LOS Convention, or occasionally with some of the negotiating texts
which led to this eventual formulation.

A propos the assertion of sovereign rights for the purposes of exploration and
exploitation of the EEZ's living and non-living resources and with regard to ofher
economic activities related to the EEZ as cited in Article 56 (1) (a) of the LOS Convention,
there exists at the national level a consensus which can possibly be described as almost
absolute. Thus, with the exception of a very few EEZ claims, which omit referring to
sovereign rigths with regard to other activities related to other economic uses of the EEZ,
all other EEZ claims have copied the general principle of the s)overeign rights of the coastal
state with respect to the resources of the zone, which is included in Article 56 (1) (a)
almost literally64.

Moreover, Awith the exception of the small number of EFZ c:laims65 and a very
few EEZ claims, all the rest of EEZ claims contain a speéiﬁc assertion relating to the
jurisdiction of the coastal state over artificial islands, installations and structures and with
regard to the conduct of MSR within the EEZ, as well as in respect of the protection of the
marine environment. In this connection, of the 87 claims to the EEZ which are included in
Smith's compilation, 57 states assert juridiction over artificial islands, installations and
structures within the EEZ66; 63 states include jurisdiction over MSR67; and over 80 states
assert jurisdiction over environmental protection within their EEZs68. While it is true that
the extent of the jurisdiction claimed in respect of the above activities appears to vary from
one claim to another, in the author's opinion those variations do not seem to constitute a
significant discrepancy in relation to the fundamental components of the EEZ concept
enumerated in Article 56 (1) (b) of LOS Convention, as they more relate to the specific
regimes governing activities falling under them.

Furthermore, the EEZ is a package deal entity that comprises the rights of coastal
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states and their corresponding duties as well as the rights and duties of third states. The

rights and the duties of each of these groups of states go hand in hand in the EEZ concept.

As has been dicussed in chapter 4 dealing with state practice, an overwhelming
majority of EEZ claims have either explicitly or implicitly referred to the basic rights
contained in Article 58 (1) of the LOS Convention, which belong to third states in the
EEZ, namely the freedom of navigation, overflight, and the laying of submarine cables
and pipelines. The intensity with which national practice has been manifested in this field
has been described by one lawyer in the following terms:

"As a' general rule, the freedoms of navigation, overflight, and the laying of
submarine cables and pipelines as well as other associated freedoms, are

~ 69
recognized at the conceptual level"

Moreover_ in its Decision of 10 June 1992 in the Case Concerning the

Dchmltatlon of thc Mantlme Areas between Canada and the French Republic, the Arbltral

Tnbunal observed that "the prmc1ple of freedom of nav1gat10n through the 200 m11e zone
is guaranted by Article 58 of the 1982 Convention, a provision that undoubtedly
represents customary international law as much as the institution of the 200 mile zone

itself"70_

B. Recent Jurisprudence of the ICJ

Besides the state practice argument, the recent jurisprudence of the ICJ lends
further support to the view that the new international custon concerning the 200 miles
jurisdictional zone has picked up the more comprehensive concept of the EEZ. In this
context, in the Continental Shelf (Tunisia v.Libya) Case, the EEZ was referred to by the
ICJ as a concept "which may be regarded as part of modern international 1aw"71. There,
Judge Oda, in a lengthy dissent largely devoted to the interrelation between the continental

72
shelf and the EEZ, came to the same conculusion . As several authors have already
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indicated, this opinion is similar to the conclusion reached by the ICJ in the 1969 North

Sea Continental Shelf Cases, wherein the Court had stated that the legal status of the

continental shelf had partly become customary law prior to the 1958 Geneva Convention

73
on the Continental Shelf .

Moreover, in its 1984 Judgement concerning the Delimitation of the Maritime

Boundary in the Gulf of Maine Area (Canada v. USA) Case, the Court explicitly

acknowledged that the delimitation of a maritime boundary between these two states, by

which both established their 200 miles zones (Canada-exclusive fishery, and the USA-
€CORomic zone) :
"... [Rlelates to a delimitation between the different forms of partial
jurisdiction, |e the "éovereign rights” which, under current internafi‘o.nal
Iaw; both treaty-law a'n,d general iaw, coastal state are recognized to have'
in the marine and submarine ar.e.as; lying outside the dute( iimit of their.
(eSpective territorial seas, up to. defined limits‘"74
In a subsequent paragraph éf the Judgement, the Chamber of the Court further
stated that certain EEZ provisions of the LOS Convention may be regarded "as consonant

75
at present with general international law"

Finally, one should also refer here to the judgement of the ICJ in the Case

Concerning the Continental Shelf (Libyan Arab Jamahyria v. Malta), according to
which :
"It is in the Court's view incontestable that... the institution of the
exclusive economic zone with its rule on entitlement by reason of distance, is

76
shown by the practice of states to have become a part of customary law"”

C. Opinions of Publicists

On the level of the opinions of publicists, it is easy to discern that many publicists
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have, with different types of reasoning, contended that the basic EEZ concept comprising

diversified functional competences is now part and parcel of general customary

international law. In this connection, in his comments on the US Proclamation concerning

the exclusive economic zone of the United States, Professor Queneudec has correctly

said:

"Il n'en demeure pas moins que cette Proclamation peut avoir pour effet de
renforcer encore davantage l'institution coutumiére de la zone économique
dans l'ordre international, leu égard a la qualité et la situation des Etats Unies.
D'autant plus que, en enumérant les droits et pouvoirs revendiqués a l'interieur’
de leur zone économique exclusive, la Proclamation Reagan reprend presque

mot par mot la formulation de I'Article 56 (1), de la Convention de 1982 ..."77.

According to Professor Jennings, "the principle, if not the details of the EEZ, are

. 78
new law, assuredly"

" Professor Vicuna has correctly noted that :

"éecause thé majority of national claims_referred iﬁ the beginning to the
exploitation of living resources the doubt arose as to whether only the restricted
modality of an exclusive fishing zone had been incorporated into customary Law
or also the broader concept of the Exclusive Economic Zone... It was national
practice itself that resolvéd this doubt in favor of the exclusive economic zone
concept, since most of the fishing zones have evolved towards this other more

. 79
complete modality..."

In the opinion of Professor Kwiatkowska, "under general customary law, every

coastal state may establish a 200 miles economic zone in which it exercises sovereign

rights over all natural resources and jurisdiction with regard to scientific research and

. . . . . .. ,80
marine pollution, and in which all states enjoy freedom of communication"

Moreover, Professor Charney has observed that, "while the general internatinal
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law of the sea has evolved toward the regimes of the LOS Convention, entry into force of
the Convention with widespread participation will stabilize and clarify a number of
existing international regimes of the oceans. These regimes include : the twelve - nautical
mile territorial sea; .. the new 200-nautical mile exclusive economic zone (EEZ), giving
principal legislative authority to the coastal state over living and non-living resources and
environmental protection in the zone; traditional navigation and overflight freedoms in the
EEZ; the laying of cables and pipelines ..."81

On the basis of the above discussion, it seems safe to conclude that the new
customary rule related to the 200 miles jurisdictional zone has taken in the broader concept
of the EEZ entitling coastal states to exercise diversified functional competences within the
200 miles zone. Coné.equently, the contention that this new rule has been confined to the
more restricted concept of the EFZ seems to be, today; not correct. Nonetﬁeless, it must
be recalled here that, while the EEZ concept encompasses numerous component parts, the
fisheries component remains the central one. Thus, if a coastal state chooses to assert only
a partial jurisdiction, it woﬁld be entitled to do so,rfor the simple reason that a state which
is entitled to claim jurisdiction with regard to a set of specific aspects, would also be
allowed to assert jurisdiction in respect of only one of those specific aspects. It ensues that
the contention that an EFZ concept forms nowadays a part of customary law is also

absolutely correct.

Section III : The Situation of the EEZ Specific Regime in Customary
International Law

Opinions of publicists who have dealt with the question of the situation of the
LOS Convention's EEZ specific regime in customary international law are divided.
According to one point of view, the detailed EEZ regime of the LOS Convention has been

. . 82 .
taken in the new customary rule relating to the EEZ as a whole . In another opposite
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view, the new established customary rule, in this field, has been restricted to the principal
elements that characterize the EEZS3. With regard to the latter view, Judge Oda, in his
dissent in the Continental Shelf (Tunisia v, Libya) Case, for instance, has this to say :
"The Court need have no qualms in acknowledging the concept of the EEZ as
having entered the realm of customary international law".
He further emphasized that :
"Quite apart from the treaty-making process, the sui-generis regime of the
exclusive economic zone is going to require much more careful examination
before the rules so far adumbrated may be viewed as succeptible of adoption
into existing international Iaw"84
However, in the author's opinion, these two views are not convincing for they
do not -appear to coincide with the actual state of state practice relating to 'the EEZ. Thus,
in this ,Seéfién, the apthé; suggests that a middle view acknowledging the incorporation
into custom of certain other provisions of the LOS Convention 's EEZ specific regime
besides the concéptual elements, espec;ially in relation to fisheries, seems to be the view
that finds sufficient corroboration in state practice as well as in several recent opinions of

publicists.

A. The LOS Convention's EEZ Provisions Concerning Fisheries

The protection and rational management and utilization of fisheries resources
found in the water column of adjacent seas was the principal reason for the institution of
the 200 miles EEZ. 1t is, therefore, not surprising that the largest part of the EEZ specific
regime included in Part V of the LOS Convention concerns fisheries. Likewise, there is
no wonder that this specific regime occupies a leading place in state practice. As has been
discussed in chapter 4, Article 61 of the LOS Convention contains the detailed regime on

conservation of the EEZ living resources. The specific coastal state's conservation
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objectives in the EEZ have been identified as: (i) the determination of the TAC of living
resources; (ii) the prevention of over-exploitation; (iii) the production of the maximum
substainble yield; and (iv) the maintenance of associated or dependant species above levels
at which their reproduction becomes seriously threatened. All these objectives acquired
large support in the early stages of UNCLOS III, and remained intact since their first
inclusion in the ISNT85 in 1975. This consistency resulted in the emergence of a
widespread reflection of these objectives, albeit without all the ramifications required86, in
state practice well before the conclusion of the LOS Convention in 1982. It seems, thus,
safe to say that the conservation objectives enshrined in Article 61 of the LOS Convention
have been also taken into custom.
‘Similarly, the coa,stal state's obligation t;) secure optimum utilization of the EEZ
living resources. contaiﬁed in Art-ic‘l',e}62 (1) was first inserted in the ISNT87 and had since
.then suffered no crucial changes. '_I‘his stability has gene‘rate;d a uniform “armd consistent
practice conforming with the said provision8'8, Therefore, it seems .reasoné.blc to say that,.
under current international customary law, co‘as‘tal states are bound to promote the
optimum utilization of the living resources found in their EEZs. This view finds sufficient
corroboration in state practice concerning the EEZ and EFZ that has been analysed earlier
in chapter 4, and also in several opinions of law publicists89
It is to be noted that Professor Burke has asserted that :
"In particular state practice provides no basis for inferring general
acceptance of any customary law concerning the... determination of
harvesting capacity, access to a surplus..."90
However, it seems difficult to agree with Burke's view. Indeed, it is possible to
identify a growing trend of coastal states acknowledging access of third states to fish in the
200 miles EEZ or EFZ. In this connection, Moore correctly described the situation in the

following terms:

327




"All countries that have extended their jurisdiction to 200 mile, however,
make provision for foreign fishing in those waters, and establish the
conditions for such fishing. In general many of these conditions cover at
~ least in part, the same ground as the examples set out in Art. 62 (4) of the
ICNT"91.
Indeed, recognition of the obligation placed upon coastal states to give access to
the surplus of the TAC of fisheries within their EEZs or EFZs finds further support in a
large number of agreements or other arrangements entered into by states to allow for
foreign fishing within the 200 jurisdictional zone. Thus, between 1975 and 1985 alone,
more than 250 intergovernmental agreements were concluded, enabling access to the
- coastal fisheries by foreign fishennehgz. Some of these fishery agreements have explicitly
“referred to the regard ,given .to ~thé debates at UNCLOS III c_oncemin g coastal ﬁsheries93
ft is peth,aps worth menutiohning here that it has‘_ been observed that the large
: bex,i'sting number of ﬁéhérieé agreemen;é have possibly sprung from reasons of poljtieo—
economical expediency rathef‘ tha'm‘ f;om legal obligation94. While it is probable that certain
agréements may have resulted from some other considerations, e.g. source of income95,
there exist evident references in many of these agreements to that due to the institution of
the 200 miles EEZ or EFZ, there is a duty to allow access to the surplus of the TAC. In
this context, the Mexican-USA Fisheries Agreement of November 24, 1976 has stated in
its preamble that, "considering further that the Government of Mexico will promote fhc
objective of optimum utilization of the living resouces in the zone... and shall give access
to foreign vessels to the surplus...". The same words are contained into Mexico/Cuba
Fishery Agreement of July 26, 1976. Moreover, the preamble of the 1987 Agreement on

Cooperation in Fisheries Matters between Algeria and Mauritania states that, "conte tenu

de la Convention des Nations Unies sur le Droit de la Mer, notament ses Articles 61, 62,

70et 71",
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The point of view that the provision of Article 62 (2) relating to the coastal state
duty to determine its harvesting capacity and to give other states access to the surplus of
the TAC has been also taken into custom appears to find strong additional backing in the
UNCLOS III negotiating history. During the whole period of negotiations at UNCLOS III
there was a general understanding that the recognition of access to the surplus was vital to
the widespread recognition of the 200 miles EEZ. Moreover, the provision of Article 62
(2) appeared first in 1975 ISNT, and has suffered no crucial changes since that time.

On the basis of the above discussion, it seems fair to conclude that the provision
of Article 62 (2) of the LOS Convention that casts an obligation upon EEZs claimant states
to give access to the surplus catch to foreign fishing vessels has passed into the corpus of
customary law.

Moreover, the conditions of access adopted in state practice are generally
concordaﬂt with those found in Article 62 (4). On the other hand, state practice concerning
EEZs and EFZs shows that there is only a very few states which provide for an explicit
indication of the criteria to be considered in the allocation of quotas of the surplus available
to foreign fishing. However , the practice of states addressing this matter reveals the
exclusive coastal state decision-making based on its own interests, and thus confirm the
- view that the order of the criteria of access included in Article 62 (3) of the LOS
Convention does not constitute a priority list to which the states with a fishery surplus
must strictly adhere.

As regards the enforcement provisions contained in Article 73 of the LOS
Convention, it must be noted that, although Article 73 (3) provides that violations may not
be punished by imprisonment or any form of corporal punishment, in the absence of
contrary agreements, some coastal states still provide for imprisonment as a penalty for the
violation of fishing 1aws97. However, as already indicated in chapter 4 of this thesis, state

practice relating to enforcement is generally developing in line with the LOS Convention's
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provisions. Moreover, the work of the FAO demonstrates that Article 73 provides the
main basis for the practice of states in the matter of enforcementh. It seems, therefore,
reasonable to conclude that Article 73 has passed into the corpus of customary law.

Finally, Articles 63, 64, 65, 66 and 67 contain special regimes relating to specific
species. In short, the LOS Convention calls for international cooperation through
appropriate international organizations in regard to stocks within the EEZ shared by two or
more coastal states, stocks occuring within the EEZ and beyond and adjacent to the EEZ,
HMSs, and marine mammalsgg. The management and conservation of anadromous and
catadromous stocks are also provided for in the LOS Convention with the coastal state
acknowledged as having the primary interest in and the responsibility for establishment of
appropriate regulatory measures within the EEZ where all fishing with limited exceptions,
is to take vplace for such species

In a very :re,cent: article entit-ledk""‘I_’he Implications of the Eﬁélusivc Economic Zone
and EEZ Management for Bermuda, a Small Midocean Island Commonwealth Territory”,
Kawaley has asserted that "highly migratory species, anadrorhous species, marine
mammals, and possibly sedentary species ... are afforded distinct treatment by the LOSC
and, arguably, under customary international law"wl. However, in the present author's
opinion, while it is true that the LOS Convention affords distinct treatment to those
species, with the exception of sedentary species, the contention that current customary law
also affords distinct treatment to highly migratory species, anadromous species and marine
mammals seems to be untenable. Indeed, assessment of state practice relating to the LOS
Convention's specific regimes concerning these species has resulted in the manifestation
of restrictive opinions in terms of its impact on international custom. Thus, in the opinion
of Wolfrum,"most states simply assert that their management authority in the exclusive
economic zone embraces living resources of that zone without reflecting on Article 64

. . 102 . .
CLOS on highly magratory species” 0 . Professor Fleischer observed that "it may be
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doubtful whether the specific systems provided for in Article 66 and 67 can be said to
conform to general, non-conventional 1aw"103. Professor Burke has arrived at an even
more evident and comprehensive conclusion with regard to the status of the specifc
regimes enshrined in Articles 63, 64, 65, and 67. In this connection, he has contended that
state practice does not provide a basis for inferring general acceptance of any customary
law with regad to :
*... prohibiting the initiation of a high seas fishery on anadromous species, a
requirement that high seas fishing states recognize or defer to coastal states
rights, duties, and interests concerning highly migratory species or
straddling stocks, or a requirement that coas@al states cooperate with high
‘seas fishing sﬂtateks in -utilization and conservation of highly migratory
species within a coastal state's. ‘EEZ.'No,r can one find national legislation
that recognizes obligations regarding LL/G’DSs"‘104
Thzus, it is clear from these opinions that the special regimes relating to the
specific spééies contained in Articles 63, 64, 65, 66 and 67 of the LOS Convention have
not been takén into custom, simply because they do not have sufficient backing in state
practice. The present author's assessment of state practice undertaken in chapter 4

corroborates this view.

B. The LOS Convention's Specific Regimes Concerning the Coastal
State's Non-Economic Rights and Duties in the EEZ

As has been explained earlier in chapter 2 in detaillos, the other rights that coastal
states can exercise in the EEZ are purely jurisdictional as opposed to sovereign character.
They relate to artificial islands, installations and structures, the full regime for which is set
out in Article 60; MSR which is stipulated in Part XIII of the LOS Convention, especially

Articles 246-254; and protection of the marine environnement, which is contained in
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Articles 208, 210, 211, 214, 216 and 220 of Part XII.

Surveys of national practice from the point of view of the detailed regimes

relating to the above indicated matters which have been effected so far have led to the
manifestation of concordant opinions that, beyond the conceptual elements, the relevant
specific regimes have not been well reflected in the practice of states. In this context,
Charney has concluded that, if MSR, marine environment, artificial islands, installations
and structures that are matters in which coastal states can exercise functional jurisdiction
according to the LOS Convention are examined, it can be seen that beyond conceptual
elements their specific regimes do not seem to have sufficient support in the practice of
stateslk06. In the opinion of Kwiatkowska, theré exist substantial discrepancies in national
practice relating to the regime of artificial islands, MSR, and prbtection Qf the EEZ marine
enviljonmentlm. Moreover, Soons ilas said that "although it can be. concli;ded fr_bm
surveys’of state practice that the main elements of UNCLOS's regime for rﬁarine scientific
r'evseeir:(:vh-‘ have become part of customary international law, ‘ce;rta-inly not all its detailed

.. 108
provisions have

It is evident from the above opinions that the details set out in the LOS
Convention concerning MSR, artificial islands, installations and structures, and protection
of environment, have not been incorporated into customary international law, since they
have not yet become an established part of state practice. The present author's analysis of

national practice contained in chapter 4, section B, confirms this view.

C. The Provision of Article 59 Concerning Residual Rights

As has been already said in chapter 3, the provision enshrined in Article 59
appeared first in the ISNT in 1975109 and has been retained intact in all subsequent texts
of UNCLOS III. Nonetheless, there has not yet been significant state practice on this
matter. Moreover, there exist substantial variations in the positions of coastal states which

. C. . . . 110 .
have expressly dealt with the subject in their national instruments . For instance, upon
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. . 1 11
signature of the LOS Convention, Cape Verde1 and Uruguay 2 have both asserted that

residual rights in the EEZ fall within the competence of the coastal state. The Ivory Coast
asserts residual right with respect specifically to environmental protection in the EEZ1 13.
Amongst the developed maritime powers, Italy has stated in its Declaration upon signature
of the LOS Convention that it does not recognize the residual rights as inhering in the
coastal statelM. Thus, it remains to be seem whether states will resort, in the future, to

employ the guidelines enshrined in Article 59 as a basis for resolving disputes concerning

EEZ residual rights.
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FINAL CONCLUSIONS

The author's research and study of the concept and regime of the Exclusive
Economic Zone (EEZ) under the Law of the Sea Convention and in state practice has
resulted in the following conclusions :

Prior to the Second World War, it was not possible for coastal states to make any
claim to the seabed lying beneath the high seas or to the living resources found in the high
seas water column. That was generally viewed as being unlawful.

The situation changed rapidly after World War II. Soon after the war, it became
possible to fence the commons and individual coastal states commenced to do so. The
series of assertions and state acts that led to the development of the theory of the
continental shelf had put the process of development of the EEZ in motion, but it was the

1952 Santiago Declaration on the 200 Maritime Zone made by Peru, Ecuador and Chile .

whose object and purpose was to achieve the control of all resources off the coast up to

200 nautical miles, which laid the embryo of what is known today as the EEZ doctrine.

UNCLOS I started as an attempt to regulate the shelf jurisdiction and succeded
despite its partial failure to set a definite outer limit to coastal states jurisdiction over the
resources of the shelf. Then, UNCLOS II moved to the superjacent waters. However,
altthough the 200 miles resources zone figured in the outcome of UNCLOS 11, it did not
have sufficient support to make its adoption by the Conference a real possibility. Indeed,
the Conference did not even agree on the right of coastal states to have contiguous fishing
zones of more than six miles in width beyond a territorial sea of 6 miles, thereby leaving
the question of a contiguous fishery zone well within the realm of customary international
Law.

The period between UNCLOS II and UNCLOS III witnessed an intensified

pressure for the recognition of the 200 miles contiguous resources zone, mainly as a result




of the political and technological changes that had occured in this era. Nevertheless, until
the commencement of negotiations at UNCLOS III, the 200 miles resources zone
remained, principally, a phenomenon of Latin American and African practice in the law of
the sea. Thus, while a number of Latin American and African states had made claims to
extend and had effectively extended their fisheries jurisdiction to 200 miles, the majority of
independent maritime states, whether developed or developing, distant water or not,
confined their jurisdiction for fishery purposes to no more than 12 miles. Therefore, it
seems justified to say that by 1974, it could not be contended objectively that the 200 miles ‘
resources zone had crystallized as a rule of customary international law since, although
national practice had started to evolve, it was not marked by uniformity and had not
satisfied the element of generality required in order to become a customary rule, even of
regional extent. - |

| However, the notorious progress which it had made in the starge of the.
preparatory work of ;UNCLOS 111, the depredation of fishing resources that became
apparent and accute in the very early seventies and, the desire of developing states to have
new economic resources clearly allocated to them by the international community,
combined together, had rendered the consideration of the 200 miles EEZ by the
international community a matter of great urgency. UNCLOS III, aiming at the codification
and progressive development of the law of the sea, provided the most appropriate forum
wherein the conceptual content of the 200 miles zone and the detailed regime applicable to
it were carefully clarified. The results were included in detailed form in UNCLOS III
negotiating texts, especially the 1977 ICNT. The rules agreed upon in the latter text
provided a very clear picture of the conventional legal regime that would govern the future
EEZ. They remained almost intact until their inclusion in the LOS Convention. The
stability they had enjoyed and the emerging consensus relating to the 200 miles EEZ,

combined together, encouraged many coastal states to establish EEZs in line with, or
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explicitly based on, the rules agreed upon, thus providing the material for the 200 miles
EEZ to become a well established fact and rule of customary international law before the
adoption of the LOS Convention.

In so far as the scope of the EEZ general concept in customary international law is
concerned, it must be noted that in the early evolutionary stages of the EEZ concept at
UNCLOS 111, the restricted EFZ concept adhered to, especially by the big maritime states,
had competed with the broader concept of the EEZ. But, as the work of UNCLOS III
progressed and national legislation or proclamations relating to the 200 miles functional
zone developed, the EEZ basic functional approach contained in Article 56 (1) of the LOS
Convention conprising a series of quite separate types of jurisdictions, albeit related has
prevailed in state »pvra_cticc. This legal shift has been depicted by Professor Scovazzi as
follows : )

7 "Owing to widespread acceptance,,. wi,tﬁi_n a few years the 200 miler,ﬁ,she,ry
zon‘é acquired-the status of a customary rule of international iaw and many
coastal states, great maritime powers included, completed their shift towards
extended marine jurisdiction by proclairﬁing exclusive economic zones. Such
proclamations were made easier by the fact that the concept of the exclusive
economic zone, at least as it appears from Part V of the Montego Bay
Convention, does not encroach upon the traditional freedom of
navigation"l.

Thus, current state practice seems to give strong evidence that the right to claim a
special functional jurisdiction up to a maximum limit of 200 miles from the baselines from
which the breadth of the territorial sea is measured is firmly established in international
customary law. However, if a coastal state chooses to assert an EEZ of less than 200

miles, its action remains consistent with international law as the precise width under both

the LOS Convention and customary law is clearly facultative.
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Moreover, the right in question applies on all parts of the coasts of a state. It is
not restricted to states where there is a special need for measures to protect the resources
of the interests of the fishery population, nor to such parts of a coastal state's coastline
where there is specific evidence of such needs.

State practice seems also to suggest that, within the asserted 200 miles EEZ, the
claimant state can invoke and claim all the general functional rights and jurisdictions
specified in Article 56 (1) (a) and (b) of the LOS Convention. Such rights and jurisdictions
can be invoked by a state party to the LOS Convention against any other party on the basis
of treaty law, i. e. the basic rule of pacta sunt servanda appliesz, and against non-parties
on the basis of general customary law. As provided in Acticle 38 of the 1969 Vienna
Convention on the Law of Treaties :

"Nothing.in article 34 to 37 [dealing with the problem of pacta teris) -precludes
a rule set forth. in a treaty fr.om. becoming binding upen a third stag’ei as a..
customary rule of international law, re,cggﬁized as such”. |

It mu’St, however, be made clear that, if a coastal state opts to assert only one of .
those basic rights, its action remains within the confines of public international law since,
as one prominent author has correctly observed, states "are not required by international
law to fully exercise all rights ... they acquire under customary international law"™. But,
other states retain the possibilities they have had before the new customary rule relating to
the 200 miles EEZ came into existence, because under both the LOS Convention and state
practice the EEZ does not exist ipso facto as does the shelf, but has to be asserted.

Furthermore, state practice appears also to prove that the basic conventional rights
of third states of freedom of overflight, of laying cables and pipelines and of navigation
enshrined in Article 58 (1) of the LOS Convention have been received into the new
international custom relating to the 200 miles EEZ, thus confirming the functional and

sui generis character of the zone agreed upon at UNCLOS III. The EEZ has, therefore,
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been kept in international customary law subject to the same rules, at least to those
containing the most general principles regarding its essential features such as its sui generis
nature, its breadth, the main rights of the coastal states, and the main rights of other states.
Consequently, one of the most serious concerns relating to the EEZ in the post -
UNCLOS III era - that is, the fear of its eventual territorialization by means of state
practice - has thus far proven unwarranted.

As far as the status of the EEZ detailed conventional regime in customary
international law is concerned, it may be said that, despite the existence of a general
compliance with the EEZ basic provisions of the LOS Convention, in most cases the
detailed prpvisions that develop each of the particular regimes are not followed in national
legislation and practice with the 's‘ame degree of accuracy. So far, it seems safe to conclude
that state ,piact»ice’ confirms that only the conservation goals of Article 61 and ut.ilizati_on
principles in Aniele- 62, as well as the ye‘nforcement‘:prOVi'sions contained in Article 73, haveb o
been accepted ’as'pért of international eust’om’é.ry 'law. It follows that the Aeon'ienti‘on' tHat; all
ehe non-seabed provisions of the LOS Convention already reflect norms of customary

international law is not accurate.
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Afghanistan

Appendix A
1 - STATUS OF THE UNITED NATIONS CONVENTION ON THE LAW OF

THE SEAL

18 March 1983

Algeria 10 December 1982 22 January 1996
“ Angola 10 December 1982 5 December 1990
Antigua and Barbuda: 7 February 1983 2 February 1989
" Ai'gentina 5 October 1984 1 December 1995
" * Australia 10 December 1982 5 October 1994
Austria 10 December 1982 14 July 1995
Bahamas " 10 December 1982 29 July 1983
I Bahrain 10 December 1982 30 May 1_985
' B;ihglarlc'l_esl'\' » 710DreceAmbe.r 1982 —
" Bérbdos ) 10 December 1982 12 October 1993
Belarus 10 December 19812
” Belgium 5 December 1984
" Belize 10 December 1982 13 August 1983
" Benin 30 August 1983
" Bhutan 10 December 1982
Bolivia 27 november 1984 28 April 1995

Bosnia and Herzegovina

12 January 1994

12 January 1994%/

Botswana

S December 1984

2 May 1990

Brazil

10 December 1982

22 December 1988

Brunei Darussalam

5 December 1984

Bulgaria 10 December 1982
Bukina Faso 10 December 1982
Burundi 10 December 1982
Cambodia 1 July 1983
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Cameroon

10 December 1982

Date of signature Y

Canada 10 December 1982 "
Cape Verde 10 December 1982 10 August 1987 |
Central African Republic 4 December 1984
Chad 10 December 1982
Chile 10 December 1982
China 10 December 1982
Colombia 10. December 1982
Comoros ' 6 December 1984 21 June 1994
~Congo 10 December 1982 B ll
Cook Islands 10 December 1982 15 February 1995 |
Cbsta.Rica | lO'December 1982 21 Septeﬁlber- 1>992
o -:. - . b/
Croatia 10-December 1982 S April 1995
Ivory Coast 10 December 1982 26 March 1984
Cuba 10 December 1982 15 August 1984
Cyprus 10 December 1982 12 Decmber 1988

Czech Republic ¥/

10 December 1982

Democratic People's Rep. of Korea

10 December 1982

Denmark 10 December 1982
Djibouti 10 December 1982 8 October 1991
Dominica 28 March 1983 24 October 1991

Dominican Republic

10 December 1982

Egypt

10 December 1982

26 August 1983

El Salvador

5 December 1984

Equatorial Guinea

30 January 1984

Ethiopia

10 December 1982
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State/Entity

Date of signature ¥

European Economic Community

7 December 1984

Fiji 10 December 1982 10 December 1982 "
Finland 10 December 1982 II
France 10 December 1982 ,l
Gabon 10 December 1982 |
Gambia 10 December 1982 22 May 1984
Gefmany Y 14 October 19942/
Ghana 10 December 1982 7 June 1983 -
Gfeece ' 10 December 1982 21 July 1995

] 'Grér.la',dal 10 December 1982 25 April 1991
Guatomala 8 july 1983

4 October 1984

6 September 1985

10 December 1982

|

|
Guinéa -
Guinca Bissan 25 August 1986

' Gu.‘y,ax.lav | 10 December 1982 16 November 1993

Haiti 10 December 1982
Honduras 10 December 1982 S October 1993
Hungary 10 December 1982
Iceland 10 December 1982 21 June 1985
India 10 December 1982 29 June 1995
Indonesia 10 December 1982 3 February 1986

Iran (Islamic Rep. of)

10 December 1982

Irak 10 December 1982 30 July 1985
Ireland 10 December 1982

Italy 7 December 1984 13 January 1995
Jamaica 10 December 1982 21 March 1983
Japan 7 February 1983

Jordan
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State/Entity Date_of signature ¥ accession
succession ¥

Kenya 10 December 1982 Man:\—__——?%
Kuwait 10 December 1982 2 May 1986
Laos People's Democratic Republic 10 December 1982
Lebanon 7 December 1984 §lanuary 1995Y |

" Lesotho 10 December 1982

“ Liberia 10 December 1982
Libyan Arab Jamahirya 3 December 1984
Lienchstein — 30 November 1984

" Luxembourg » 5 December 1984

“ l;'Iacedonia 19 August 1994 Y
Madagasc‘ari i 25 February 1983 |
Malawi 7 December 1984

“ Mala)A'siab 10 December 1982 |

" Maldi\}es 10 December 1982

| Mati 19 October 1983 16 july 1985
Malta 10 December 1982 20 May 1993
Marshall Islands 9 August 1991 &/
Mauritania 10 December 1982

l# Mauritius 10 December 1982 4 Novembre 1994

[Mexico 10 December 1982 18 March 1983

" Micronesia (Fed. States of)

29 April 1991 &/

| Monaco 10 December 1982
i Mongolia 10 December 1982
Morocco 10 December 1982
Mozambique 10 December 1982
10 December 1982

“ Myanmar
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Namibia 6/ 10 December 1982 18 April 1983
Nauru 10 December 1982
Nepal 10 December 1982
Netherlands 10 December 1982
New Zealand 10 December 1982
Nicaragua 9 December 1984
Nige 5 December 1984
A Niger v 10 December 1982
" Nigeria 10 December 1982 14 August 1986
] Norway 10 December 1982 -
‘ ‘on;a,‘, 1 July 1983 * 17 August 1989
~ Pakistan 10 Decomber 1982
Paﬁama 10 December 1982

Papua New Guinea

10 December 1982

Paraguay 10 December 1982 26 September 1986
Philippines 10 December 1982 . 8 May 1984
Poland 10 December 1982

Portugal 10 December 1982

Quatar 27 November 1984

Republic of Korea 14 March 1983

Romania 10 December 1982

Russian Federation

10 December 1982

Rwanda

10 December 1982

Saint Kitts and Nevis

7 December 1984

7 January 1993

Saint Lucia

10 December 1982

27 March 1985
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Saint Vincent and Grenadines

Date of signature 3y

accession

sSuccessio

10 December 1982

1 October 1993

Date of [a'tiﬁgg}igg '

Samoa 28 September 1984 14 August
Sao Tome and Principe 13 July 1983 3.November 1987 i
Saudi Arabia 7 December 1984

" Senegal 10 December 1982 25 October 1984

|| Seychelles 10 December 1982 16 September 1991

" Sierra Leone 10 December 1982 12 Decembre 1994

" Singapqre 10 December 1982 17 Novembke 1994

IL Stoyinia ' 16 June 19952/ R

Solomon Isfénds

10 D.eccmbel" 1982

24 July 1989

SOmvalkia - | 10 Dvefc':ember. 1982
“ South Afnca N ‘. 5 December 1984
" Spaln o 4. December _-1984
" Sri Lanka 10 December 1982 19 July 1994
" Sudan 10 December 1982 23 January 1985
Suriname 10 December 1982
Swaziland 18 January 1984
Sweden 10 December 1982
Switzerland 17 October 1984
" Thailand 10 December 1982
" Togo 10 December 1982 16 April 1985
“ Tonga 2 August 19959/
Trinidad and Tobago 10 December 1982 25 April 1986
f' Tunisia 10 December 1982 24 April 1985
Tuvalu 10 December 1982
Uganda 10 December 1982 9 November 1990

II Ukraine 10 December 1982
_____.____.—____————-———_———-——J'____—_——a
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Date of signature Y

10 December 1982

10 December 1982

30 September 1985

10 December 1982

10 December 1992

10 December 1982

10 December 1982 25 July 1994
Yemen 2/ 10 December 1982 21 July 1987 "
Yugoslavia 10 December 1982 5 May 1986 "
“Zaire o 22 August 1983 17 February 1989 "
Zamba | 10December 1982 | 7 March 1983 ) 1'
“Zimbabwe — . ‘ 1 10 December 1982 . 24February 1993
Notes

5'11’/ The United Nations Convention on the Law of the Sea entered into forcé on 16 November 1994
in.accordance with its Article 308. ‘

2/ On the basis of information available as at January 22, 1996.

3/ As of 10 December 1984, 159 States or entities had signed the Convention, including the
(former) German Democratic Republic and (former) Democratic Yemen.

4/ On 10 December 1992, the Permanent representative of the Czech and Slovak Federal Republic
(former Czechoslovakia) informed the Secretary-General that the Czech and Slovak Federal
Republic ceased to exist on 31 December 1992 and that the Czech Republic and the Slovak
Republic will be its successor States. The Czech Republic succeeded to the signature of the
United Nations Conventions on the the Law of the Sea on the 22 February 1993.

5/ Through accession of the German Democratic Republic to the Federal Republic of Germany
with effect from 3 October 1990, the German States united to form one sovereign state. As from
the date of unification the Federal Republic of Germany acted in the United Nations under the
designation of "Germany".

6/ Namibia became an independent States as of 21 March 1990 and a member of the United
Nations as of 23 April 1990. The instrument of ratification was deposited by the United
Nations Council of Namibia on behalf of Namibia 18 April 1983.

7/ On 22 May 1990 People's Democratic Yemen Arab Republic merged to form a single State
with the name "Yemen". All treaties and agreements concluded beteween either the Yemen Arab
Republic or the People's Democratic Republic of Yemen and other States and international
organisations in accordance with international law which are in force on 22 May 1990 will
remain in effect.
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Appendix B

Table of Claims to Territorial Seas, EEZs and EFZs*

States Territorial sea Exclusive Fishery zone
economic zone (mm)
(m m)
Albania 12 "
Algeria 12 32 and 52
Angola 20 200
Antigua and Barbuda 12 200
Argentina 12 200
Ausralia 12 200
Bahamas 3 200
Bahrain 12
Bangladesh 12 200
Barbados 12 200
Belgium 12 Up to the median line
: with neibouring States
" Belize 3 200
1 Benin ' 200 :
Brazil | 12 . 200
| Brunei Darussalam ' 12 ; 200
| Bulgaria 12 200
- Cambodia ; 12 200
Cameroon 50 ‘
Canada. 12 . 200
Chile : 12 200
" China . 12
" Colombia 12 200
Comoros 12 200
Congo 200
Cook Ilands 12 200
Costa Rica 12 200
Cote d'Ivoire 12 200
Cuba 12 200
Cyprus 12
Dem. People's Rep. of 12 200
Korea
Denmark 3 200
Djibouti 12 200
Dominica 12 200 [
Dominican Republic 6 200 |
Ecuador 200 |
Egypt 12 Limits to be dermined? }
El Salvador 200 |
Equatorial Guinea 12 200 |

* On the basis of information available as at 16 November 1994.

1/On 28 May 1994 Algeria established a fishery zone of 32 miles with regard to its western coast and
52 miles with respect to its eastern coast, to be measured from the baselines. Legislative Decree
No. 94/13 of 16 June 1994, in JORADP No. 40, 1994, p. S.

2/ To be established in accordance with the LOS Convention.
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Eritreay
Estonia
Fiji
Finland
France
Gabon
Gambia

Germany?/
Ghana

Greece
Grenada
Guatemala
Guinea

" Guinea-Bissau
Guyana
Hait
Honduras

| Iceland

| India

Indonesia

-Iran (Islamic Republic of).

| Iraq

| Ireland

| Israel

Ttaly

| Jamaica
Japan

Jordan

Kenya

Kiribati

Kuwait

Latvia

Lebanon

Liberia

Libyan Arab Jamahiriya

Lithuania

Madagascar

Malaysia

12
12
12
4
12
12
12

3(12:16)¢

Limits to be determined‘y
200

200
200

200

200
200
200
200

200
200
200
200
200

200

200
200

200
200

12

200
200

200

up-to a line determined by
agreement or equidistance line |

200

200

3/ Eriteria, which was previously part of Ethiopia, became a member of the United Nations on 28
May 1993. Ethiopia, is no longer a coastal state.

4/ Limits to be determined in accordance with neighbouring states.

5/ Through accession of the German Democratic Republic to the Federal Republic of Germany
with effect from 3 October 1990, the two German states united to from one sovereign state as
from the date of unification, the Federal Republic of Germany has acted in the United Nations
under the designation "Germany".

6/ The 3 miles limit claimed by the former Federal Republic of Germany and the 12 miles limit
claimed by the German Democratic Republic have not been changed after the unification. At one
point in the German Bight the Territorial sea extends to 16 miles.

7/ The 10 miles limit applies for the purpose of regulating civil aviation,
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Maldives
Malta
Marchall Islands
Mauritania
Mauritius
Mexico
Micronesia (Federated
States of)
Monaco
Morocco
Mozambique
Myanmar
Namibia
Nauru
Netherlands
New Zealand
Nicaragua
Nigeria

Niue -
Norway
Oman
Pakistan

~ Panama

- Papua New Guinea

"~ Peru

Philippines

~ Pitcairn, Henderson,
Ducie and Oeno Islands
Poland

Portugal
Qatar

Republic of Korea
Romania

Russian Federation
Saint Kitts and Nevis
Saint Lucia

Saint Vincent and the
Grenadines

Samoa

Sao Tome and Principe
Saudi Arabia

Senegal

Seychelles

defined by coordinates

200
200
200
200
200

200
200

Up to'a line to be
determined by
agreements
200

25

200
200

200

Up to median line or a
line to be determined by
agreements
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Sierra Leone 200
Singapore 3
Soloman Islands 12 200
Somalia 200
South Africa 12 200
South Georgia and the 200
South Sandwich Islands
Spain 12 200
Sri Lanka 12 200
Sudan 12
Suriname 12 200
Sweden 12 Up to equidistance line
' with neighbouring
states
~ Syrian Arab Republic 35
Thailand 12 200
Togo 30 ' 200
' Tonga 12 _ 200
- Trinidad and Tobago. 12 200
- Tunisia ‘ 12 | '
- Turkey oe2¥ | 2007
Tuvalu | 12 200
Ukraine ‘ 12 N 200
United Arab Emirates 12 200
United Kingdom 12 200
United Republic of 12 200
Tanzania
United States of 12 200
America
Uruguay 200
Vanuatu 12 200
Venezuela 12 200
Viet Nam 12 200
Yemenl? 12 200
Yugoslavia 12
Zaire 12 Limits to be
determined by
agreemnts

8/ The limit of 12 nautical miles applies in the Mediterranean Sea and the Black Sea.
9/ Claimed in the Black Sea.

10/ On 22 May 1990, Democratic Yemen and Yemen merged to form a single state. Since that date
they have been represented at the United Nations as one member with the name "Yemen".
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Appendix C
LAND - LOCKED STATES

AFRICA LATIN AMERICA ASIA EUROPE
1 - Botswana Bolivia Afghanistan Andorra
2 - Burkina Faso Paraguay Armenia* Austria
3 - Burundi Azerbaijan* Belarus
4 - Central African Bhutan Czech Republic**
Republic
5-Chad Kazakhstan* Hungary
6 - Ethiopia **** | | Kyrgyzstan* Liechtenstein |
7- Lesétho** "Lao People's | Luxembourg

‘Demecratic Rep.

| 8-Malawi ] » Mangolia | Republic of Macedonia* . !

9 - Mali . Nepal Republic of Moldova*
10 - Niger Tadjikistan* San Marino***

11 - Rwanda Turkmenistan* Slovak Republic**

12 - Swaziland Uzbekistan* Switzerland

13 - Uganda Vatican City State***
14 - Zambia (Holy See)

15 - Zimbabwe

15 02 12 13

* States acceded to independence in 1991 - 1992.
**/ States acceded to independence in 1993,
***/ States surrounded entirely by the territory of another state.

*¥%*/ A state which has become land-locked after accession of another state to independence
(Eritrea, 1993).
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