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ABSTRACT

This thesis is concerned with a discussion and comparative analysis of how the law
allocates property rights in respecr of ‘migratory things’ - objects that appear naturally
upon or beneath the ground, but which, by virtue of their own inherent charactenistics,
move to and fro across different tracts of land. Tu this sense, the wotk 1s concerned with
running and percolating water, wild animals, fugacious minerals such as hydrocarbons
and other ambient, sub-soil substances. The work’s opening chapters (Patt I) analyse the
development of the common law relative to diffesent migratory things with regard to
both Scots and English law. The analysis therein reveals a diverse range of approaches
taken to the issne of ownership including that migratory things may be subject to full
ownership i siu, characterised by qualified proprictary rights to reduce into possessiorn,
ot deemed ownerless untl reduced into possession. The study reveals, however, that in
genetal, the right to exploit the resource is of more impott pracucally than ownership as
such. In this sense, although in some cases limitations have been placed upon rhé ability
of landowners to exploit migratory things, the dominant approach revealed is one of
absolute dominium {an absolute right to cxploit). One repercussion of this approach -
and in fact other allocation rules - is that a legitimate exploitation, which has the effect of
taking rhe resource from the land of another, will generally bestow upon the wher
ownership and defeat any rights of ownership that the other previously held therein.
This is facihtated by a doctrine termed ‘the law of capture’.  This judge-made rule
provides a real challenge to recognised tencts of ownership, particularly the idea that an

owner Is protected against approptiation of his things by another without his consent.

In Part 1], the tole of policy inherent in the development of the law relative to mugratory
things 1s discussed. Inefficiencies and mnequity associated with the absolute dominium
approach ate then examined and alternative approaches to resource allocabon —
including correlative rights, prior-appropriation and reasonable use rules - are analysed
(primarily by reference to different US regimes for water allocation). The srady uncovers
a spate of different policy matkers that underpin these disparate legal approaches
meluding: encouraging cconomic investment and mdustrial development; providing low
wansactional costs; providing for certainty of rights to exploit; tecognising the correlative
rights of others; conscrving the resource; imiring environmental damage; and adhering
to existing precedent and consututional obligations. The worlk reveals that how 2 regime

determines appropgiate policy choices may be grounded upon 2 number of factors.



including: the value of the thing (cither in a private, monetary sense or wider social vtlity
fashion); the physical abihty to cxert control over the substance uatl reduced wto
possession; the extent that its presence (and extent of its presence) is knowable iz @i, (he
degree to which knowledge exists as to the unpact — either in terms of cfficiency or some
othet social utility repercussion - that any particular exploitation might hold; and how

abundant or scarce the resource, in its natural state, is.

Part ITT of the thesis focuses upon the example of water law teform in Scotland in the
aftermath of the Water Services and Water Environment (Scotland) Act 2003 {"WEWS”),
which will, Znter afia, radically shake-up existing approaches to tights of usets to exploi
water resoutces, This issue merits attention as water law is clearly the key ‘hive’ issue in
the field. By drawing on the policy rationale discussed m relation to different migratory
things in previous chapters, the study analyses the extent that the post-WHEWS regitne is
an appropriate one for water governance in Scottand. The regime is judged against a set
of criteria which is disnlled from various policy markers identified eatlier in the worlk,
namely: efficiency; ensuring beneficial uses; and legality. These aims are not compatible
in their entirety and how the balance is strack by a regime with regard to competing
policy goals is a key issuc. In genetal, the thesis supports the shift from a general laisrey
Jazre approach to water abstraction and mmpoundments to a state-controlied regulatory
regime in Scotland. In so doing, however, the work queries whether the policy balance
has been struck in the most appropriate way and also identifies a number of pitfalls in the
ability of the regime to meet 1ts aims in practice, Conclusions are drawn in Part IV, The
analysis presented in this thesis is important in respect of mforming discussions regarding
water governance in Scotland but it may also contribute to debates over allocation of

rights to migratory things generally.
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PART 1: CHAPTIIR 1

INTRODUCTION

This study 1s concerned with a discussion and comparative analysis of how the law
allocates propetty rights' in respect of objects that appeat natutally upon or beneath the
ground but which, by virtue of their own inherent characteristics, move to and fro across
different tracts of land. This definition encompasses such disparate, ambient resousces
as wild animals, running and percolating water, hydrocarbons and similar sub-soil
substances such as silt and brine. In short, unlike objects which are either fixed upon or
beneath land, such things ate no respecters of artificial, man-made boundaties” and from
time to time may move actoss bordets either by natural causes ot as a {direct or inditect)
result of human intetvention. or want of a more eloquent means of expression, in this

work these objects have been termed “migratory things’.

While the pature and characteristics of different migraiory things vary considerably —
from sentient, roaming wild ammals to relatively stable hydrocarbon resources — these
objects normally share such characteristics as an economic value to those upon whose
land they are found and the relative inability® of proprietors to physically exert control
over the same untd ‘captured’ or reduced into possession in somne way. In a similar vein,
mugratory things are mn general subject to the physical ability of adjacent proprietors {(and
at tirnes others) to ‘attract themn — either purposely or meidentally - by the carrying out of
legitimate works, ot other forms of actvity, upon their own land withour any unlawful or
illegititnate invasion of the other’s land m the normal sense {such as wespass). These

featutes talse somewhat unique questions about how traditionally held notions of

* Inchuding botk ownership and rights of use.
* I this sense reference 1s made ro legal boundances sather than phesical barriers.
*lo varving degrees.




property rights (eg the right of protection against the appropriation of things by others

without an owner’s consent) might be applied o rmugratory things.

The wotk is comparative in patute and secks to compare and contrast the gelative
positions of Scots and English law with regard to propecty rights i migratory things.
From a purely academic perspective, these questions bear analysis not least for the reason
that the law appears to be somewhat unclear, misunderstoad and at rimes contradictory
both within and across the (wo junsdictions. Many of the principles which govern this
area stem from old precedents und hence are drawn from case reposts that are not always
entirely clear or conststent even withm themselves. There is comparatively little writdng
on such topics and no-whete is the law relating to property rights in migratory things
brought together in one place with any attempt to teasc out general, undetlying
approaches and principles.’ Furthennore, given the sutprsing lack of comparative works
between Linglish snd Scots approaches to property and land law, this work represents a

valuable contribution to this general debate.”

Aside from this academic interest, the questions that this thesis seeks to uncavel are
important from = practical perspective. It should be recognised that (particulatdy in
respect of water) migratory things may be important commoditics 1 both an cconomic
and public utility sense and hence property and allocation rights therein are crucial

societal issues. [t is a central plank of this (hesis, that in respect of some migratory

4 Althouph the author has now published 2 substantial academic atticle relating to this aspecr of the study -
sce B. Clark, ‘Migreatory Things on Land : Propesty Rights and a Law of Capture’ (2002) Vol 6.3 EfCI..

» Althougl sume of the underlying principles of property liw across both tides of the horder are simoflar,
thelr origins and terminology often diverge. As Reid notes "[1] lawyer reained in Scotland can without
dificulty (other than linguiste difficulty) tead and understand a book about propetty in Germany, or
mndeed, in Japan {where the law is based on German jaw). But he s likely to be perplexed and Yewlidered
by a book on the law of property in England." K. Reid, The Law of Property in Scatland (1996} at para 2.
Far rarc examples of such comparative works, see C. DO Farran, Principles of Scals and English 1and Taw
{1958); D. Large, The Land Zaw of Scotlaad : A Comparison with, American and English Conceprs® (1986)
17 Enpel L. 1; E. Gulbraith, Putting a kilt on it: key differences between Scots and Enplisl law’ {1998) 10
Cosporate Cosnsel 31,




things, for too long appropriate questions regarding issues of property and rights of use
and the policy ramifications which uaderpin current approaches in these senses have
been ignored. As the following chapters will illustrate, judicial decisions regarding
migratory things have often either been determined i somewhat of a policy vacuum or

in accordance with out-dated policy choices.

Thas thesis, which seeks both to palat a picture of the current legal landscape in respect
of property rights in migeatory things and also analyse a range of policy opuons for
change, develops through several stages. The first task of the work 1s to tease out the
fundamental undetlymg principles of the law relative to various different migratory
things across both Scotland and England. This patt of the wotk, which is primarily
narrative in nature, involves a detatled examination of relevant authotitics and in general
sceks to cestablish the rights private landowners hold in such things, primarily from a
propetty perspective. So, for example, given the ambient nature of objects ltke water and
hydrocathons, the thesis ponders the question as to whether cither or botlh regimes
recognise a full right of private ownership in tmgratory things s #iw, whether they merely
recognise somne sort of gualificd proprictary right to ‘capture’ the thing concerned, or
whether no private ownership rights are given recognition until the thing is reduced into
possession. An lateresting 1ssue here is the interplay that subsists between the Dmitations
to property tights that might be recognised in migratory things i siin and assertion of
general principles of landownership such as the well-worn maxim, a cwele ad centrum -
which holds that landowners own, in « verteul stratum, all from the centre of the earth

up Lo the ‘heavens’.

A subsidiary question that can be posed here relates to the issue of what protection {rom

the acts of others a proprictor might hold over migratory things upon or beneath his land




— in particular, where there is no other invasion of his property tights in the traditional
sense {(eg through trespass or removal of support). In this sense, a question that is
discussed at this stage is whether such protection, if it indeed exists, might stem from
ownership nghts or rather from some other ground of acdon. Much of the debate here
centres on a judge-made doctrine known as the law (ot rule) of capture’. Lhis rule,
which became infamous around the titne of the oil boom and bust in the UVS A in the late
19% centuty/ early 20" centuty, sanctions the appropriation of a migratory thing from the
land of another (without his consent) by the carrying out of legitimate activitics upon
onc’s own land® In short, under the law of capture, the law leaves the allocaton of

defensible propetty rights until after the thing has been reduced into possession.

The above issues are a reflection of the difficult choices that ought ro be taken by a legal
regime over the extent that private property rights are ascribed to migrarory things and
how such rights arc to be balanced in respect of the needs of competing users. (iven
the ambient nature of migratory hings, they may not easily be subject to ownertship
tights in the tradifional sense, In this tegard, the thesis discusses the mteraction and
balance that might be struck between competing correlative nights of property and also
the schism between property rights and other available grounds of action, such as those
that might be sought under rights of support, or on nuisance and negligence grounds,
As will be noted later in his thesis, the issue of ownership of migratory things may be
redundant mn many respects. By conuast, the more important issue may 1 practice be
the might to exploit a migratory resource. Such a right may be seen as a sub-night ot
consequence of ownership bur the right may exist where ownesship tself is absent.
Moreover, as shall be noted later in this work, one party’s right of ownership in many

cases may simply fiounder in the wake of another patty’s right of usc.

b See ep KNV, Blinn o af, Infernational Peiroleny Excplorativn and FEsplottation Aprecaents : Legal Bovironic and
& J 5 4
Poliy Aspects (1986).




In terms of how the material is sttuctured, the thesis 1s split into three composite parts.
Part I, encompasses chapters 2, 3, and 4 and deals with rights of propenty and use under
both Scots and English common law in respect of three broad categores of migratory
things, namely: chapter 2, wild animals; chapter 3, water ninaing in defined channels and
petcolating groundwater; and chapter 4, fugacious minerals and other similar sub-sod
substances including hydrocatbons, asphalt, silt and brine. Given a lack of domestic
authority regarding this finzl category, attention 1s paid to rclevant principles found in
Commonwealth and US authority (much of which is steeped in English common law
prnciples).  Additionally, in respect of hydrocarbons, some discussion is devoted to the
applicable law in the specific context of the UK offshote licensing regime. This is
jtoportant as, given that on-shore hydrocatrbon development is so limired as to be almost
negligible in practical terms, off-shore exploitation represents the main practical issue in
respect of hydrocarbons in the UK. This section secks to provide an illuminating
discussion of the practical ramifications of tradinional approaches to the law relative to
the allocation of tights in migratory things. One or two current lacunae in the law arc
identified and problems arising from these loopholes and their interaction with the law of

capture are discussed.

As well as establishing a clear picture of the principles of law as regards rights of property
in different migratory things, chapters 2,3 and 4 attempt to draw out underlying policy
themes which have supported legal determinations made from time to time in different
contexts (without necessary taking a critical approach to the policy rationale at this
junchare). Many different policy rationales are thrown up which are further discussed in
this thesis, including, but not litnited to: recognising absolutst notions of ownership;

providing low transactional cosls; cnsunng cerrainty in the law: protecung and

S



encouraging economic investment; tecognising the correlative rights of others; und
adhering in a formalist sense, to previous precedent.  In respect of the lutter, eatly
judicial determinations in relation to one sort of migratory thing {ep wild animals) have
gone on, perhaps not always justiftably, to inform the law relating to another (cg
hydrocarbons). In some cases {eg water) the public and life-sustaining charactetistic of
the resource is an additional factor to be weighed in any judicial detetmination: which
may tend to support doctrines favouting public utiity over private exploitation. Having
said this, the dominaant, although by no means only, model that has developed historically
from the authorifies in respect of migratory things in both Scotland and England &

Wales s that of absolute dominium.’

Part 11 of the thesws is set out In chapter 5. Building on the preceding sections of the
thesis, chapter 5 begins with 2 discussion of the role that policy has played in the
development of the law relative to ownership and rights of use m respect of different
migratory things, ‘Lhe chapter then focuses on the dominant, absolute domimium
approach and discusses soine of the negative repercussions that might be manifest Ty
such a docuine from economic, environmental and public utdity viewpoints. In this
regard a range of identified, negative manifestations of policy are discussed, such as ‘the
tragedy of the comtons’ and associated inefficiency repercussions, and the inherent

inequily resulting from unfetrered, absolutist rights in migratory things.

“ This in practice morc often refers to an absolute right to wse vz exploit 4 thing rather than absclute
ownership i sitw as such. As iz noted in the following analysis, nowever, some of the authoriies are
confused about this issue.




Using the law relating to percolating, underground water® as a relevant example, the
chapter then discusses some of the alternative regimes dealing with the allocation of
tights in migratory things which are manifest in US states and the policy choices that
inform them. Such doctrines inchade a number of disparate approaches (some of which.
have in fact been manifest in the UIC in certain contexts from time to fime) and include:
cotrelative/riparian rights approaches, wherein due regard must be paid to the rights of
other landowners; reasonable use doctrines which limit the sorts of watet uses that can
be undertalen; and prior appropriation regimes, wherein if a heneficial use can bhe
established, it may be protected agatnst the subsequent actions of other users. By
reviewing relevant literature, the work discusses from a crifical policy stance some of the

benefits and draw: backs which have resulted from these different approaches.

Part IIT of the thesis encompasses chapters 6 and 7, which together comprise a case
study which focuses on cutrent reforms on-going in relation to Scottish water law, “Lhis
casc-study bears analysis 1n order to illusteate a ‘live” example of how a legal regitne might
attempt to balance relevant policy choices m respect of the allocaton of mghts Lo
migratory things, Drawing on the general law expounded in chapter 3, chapter ¢ begins
by discussing the cutrent, largely /assez faire position as regards water law in Scotland and
points to current problems with waste, inefficiency, water shortages and sustainability
concerns, ‘Lhe chapter then analyses the ‘nuts and bolts’ of the proposed reforms
brought in by the Water Environment and Water Sexvices (Scotland) Act 2003 in the

aftermath of requirements of the European Water Framework Ditective.” In short, the

# Percolavng underground water (ic not flowing in a defined stream) 1s often sumply termed ‘grouncheater’.

The issue of groundwater was chosen because of the comparatively high number of allernadve legal
docteines that have atisen in respect of allocating vghts therein. It also feeds usefuliv into the discussion
on Scottish warer reform i chapter § and 7.

22000/60/EC. At present there 15 httle wiiting on these reforms in Scotland, To facilivate the analysis,
comparisons are also drawn with the English water governance system where heensed-based approaches to
water have been munifest for some time and more Hlerawurs abounds.




reforms (in so far as they are relevant to the nawre of this thesisy will over-lay the
current, largely common law position relative to water with a licenscd-based™ system

governing abstractions and impoundments of water in Scotland.

Chaprer 7 then draws upon some of the policy arguments discussed in catiier chapters, as
well as international law and pracuce relative to water governance and other relevant
academic literature, and analyses the proposed regime for Scotland from a critical policy
perspective. Here it is analysed whethet the emerging system for water governance is an
appropriate one for Scotand. In so doing, the new water scheme in Scotland is gauged
primarily from three identfied,’ underdying policy objectives, namely: legality (in
particular, involving an extensive discussion of potential problems of compatibility wirh
the relevant provisions of the Buropean Convention on ITuman Rights); prometing
efficiency (both in respect of providing low transactonal costs and promoting the most

economically efficient uses of water);™

and ensuting reasonable/beneficizl uses,
including the need to recognise environmental and other wider, societal concerns. Much
of the debate here centres on the extent that an allocation regime can be left to the
vagaries of the matket or conversely requires to be tightly controlled by the state in terms
of tegulatory provision. Chapter 7 also considers the queston as to where the particuwar
balance needs to be suuck between these (at tines) competing amms of a water
governance regime and discusses the role that climalic and scarcity issucs relagve to
water nught play in this determination. ‘1his discussion raises questions regarding the
efficacy of standard approaches to migratory things on a national, or for that matter,

international scale as opposed to different, distinet, tegionalised approaches.

16 And other regulatory fora.

1 These policy facrors are, in patt, distilled from the policy rationale identified in the US water goveraznce
strucrures discussed io chapter 5 as well as policy ravonale discussed in respeet of case-law pestaining o
migratory things in eatlier chapters.

s This texm may hold different meanings which are esplored in chaptes 7.




Part IV encompasses Chaptet 8 of the thesis. This chapter draws together the strands of
discussion from the preceding chapters. This involves commenting on the interpiay
between ownership issues and the availability of remedies which may or may not be
based on propetty rights under both Scots and Faglish law. The chapter summarics and
further discusses role that policy themes have played in the development of the law
relatng to the ownership of, and allocation of usage rights in migratory things. In
patticular, the conclusion discusses what general propositions about allocating rights in
respect of mugratory things can be developed from the Scotush water case-study. In this
sense, although some of the issues discussed i chapters 6 and 7 may appear to be of
‘micro’ level in that they are germane to the particular 1ssue of water govermance in
Scotland, they nonetheless may be exuapolated to nform the wider debate about making
choices in respeet of allocation regimes for migratory thmgs. Notwithstanding this, given
current global concerns over water shortages, the quesdon of efficient and equitable
water aliocation 1s perhaps the key 1ssue in the field and for this reason 1s an important

issue worth addressing to its own right.

Finally, at this juncturc it can be noted that migratory things do posc difficult questions
about theories of property.  In particular the issue of how a property right can be
transferred o another party without the owner’s consent (under a law of capture) {its
mio theories of property is a vexed one. Although this issue is touched upon from tuve
to time in this thesis, this wotk 1s not fundamentally concerned with theoretical aspects
of property law and in particalar how migratory things fit within different property
theoties. The analysis presented in this thesis may nonetheless represent a useful

sptingboard in respect of such 2 theotetical worlk.




HAPTER 2

PROPERTY RIGHTS T ILD ANIMALS

Overview

The law relating to the ownership in, and aghts to exploit wild animals present upon
land 1s xmportant in wtself as providing an catly example as to how the law was articulated
by jurists and applied and developed by courts in respect of a migratory thing of
economic value to landowners. Moreovet, the development of the law relaring o wild
animals can in another sense be seen as a fore-runner 1n the field of migratory things., As
patt of a formalistic approach by the courts (for example in the USA) the law relating to
wild animals was used (perhaps somewhat etroneously) as an analogy to found the basis
of property rules to be apphed to other forms of ambient resources such as
hydrocatbons. To set the scene for this chaptes, the next section discusses some basic

property rights in wild animals under both Scots and English law.

General points regarding Animals ferae naturac

Animals ferae naiure are, as the literal translarion would suggest, wild by nanire. In their
natural state they may be present on land, but their presence s often no more than
temporaty as they move to and for across tracts of land by their own volition. Given
thelr transitory nature, law {and the allocation of property tights) diffetentiates berween
such anmimals which are wild and those that are by conuast, tame or domesticated
{(animals mansweiae natirac) and thus at least in theory under the physical control of
landowners at all umes. Both English and Scots law broadly follow Roman law i this
regard.  ‘The traditional viewpoint i Roman law as regards this demarcavor between
the two different classifications of animals bas been espressed by Thomas : “animals

were classified as ferae naturae or mansueioe natirae, wilc. or domestc by natute, the

1




distinction being dependent upon the species not the particular individual antmal @ a pet

Hon would still be ferae naturae « the most savage of dogs manretae natsrad”.

It is worth noting that cestain categories of wild animals (such as hares, rabbits or deer)
may be classified as ‘game’ in the sense that they ate hunted for economic benefit. In
terms of ownership rights that partes may hold in wild animals, the law does not in
general differentiate between that accorded to game and that accorded to other wild
animals. Of course, particular legislation may be aimed controlling access to, and tights
specifically in, game, but this does not in itself detract from the general common law

relating to animals firae nalirae.

Property rights under English law

Sentient wild animals that freely roam on lands in their natoral state are not strictly
speaking the subject of ownership.? It is certainly clear that no absolute property vests in
a landowner 1n the wild animals that roam lus lands while alive. The lundowner may,
however, hold what might be termed a ‘qualified praperty” in such animals. This tewm is
not m itself particularly useful, however, and may in fact denote quite different rights.
The notion of ‘qualified property’ may relate to cither a mere right to reduce the animals
into possession or a tight of ownership that i1s subject to the proviso that it may be lost
as outlined below. Such qualified property tghts can arise in a number of different ways

— either per industrian, ratione impotentiac ¢f loci, ox ratione sols.

! 1.A.C. Thomas, Textbesk on Roman Law (1976} at p 167. There has been some debate about the Roman
classifications and indeed it may not be so clear cut as ‘Lhomas asscrts. “L'his is not an issue that merits
much discussion {or the purpose of this rhests, bur far o lominous examination of this matter see G.
Macl.cod, “Wiid and Tame Ammals and Birds in Roman Law’ in P. Birks (ed) New Perspectiver s the Rosian
Lawr of Proparty (1989) at pp 170-184.

X The Case of Swans (1592) 7 Co.Rep. i5b at U7h,




Qualified property in Bving animmals ferae natyrae obtained per imdustriam atiscs by lawfully,
taking, taming or reclaiming them.” Animals ferae satnrae become the propetty of any
person who lawfully takes, tames or reclaims them, although propesty in the arumals is
defeasible in the sense that it is lost when the animals regamn their natural liberty.
Recognising such property rights in captive wild animals, it thercfore follows that
trespassory remedies will lie for the taking of captive wild animals.* The example of deer
has been determined by the Fnglish courts and although strictly speaking ferwe waturae, i
deer are reclaimed and kept in enclosed ground they are the subject of such a property

right.’

In as similar fashion, the owner of land has a qualificd property ruzione impotentiae ¢t lovi in
the young of wild animals born on the land until they fly or run away.” Such young
heasts, at an early stage in theit development, are unable (o leave the boundaries of the
landowner’s propetty so ate regarded as part of the land on which they are found.
Accordingly a trespassory action will lie for taking young animals so botn,” Such a
propetty right 1s sull quahfied, however, by the caveat that it is Jost when the young gain

the ability to flee from the land — whether, of course, in practice they do so ot not.

The other reflecdon of this ‘qualified property’ is that the landowner alse has the
exclusive right to hunt, take and kill wild animals on his land which ariscs refivre soif as an

incident of land ownership.® Such a right can further be granted to others, rutione

3 Blade v Higs (1865) 11 FIIL Casze 621 at 631 pur lord Westbury at 638 per Lord Chelmsford; Keeble »
Fickeningit! (L706), as reported in 11 Mod Rep 74 at 75, per Powell J.

+ Grymer v Shaek (1610), Cro. Jac. 262,

5 So they wete capahle of passing to the execurors and are Hable to be taken in distress fot rent ~ Morgan »
Aberoavenry (Farl) (1849, C B 768; Also see Fordd » Tynie (18613, 2 John & I 150,

& The Case of Swany supran 2.

7 Biads # Higgr vupra n 3;. Fétsherbert Nat Brow 207, 213,
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privitegsi” This type of grant is in fact in itsclf an incorporeal hereditament and amounts
to an endowment of a pwfit a prendre. The proprietaty nature of this right is itmportant

and 1s discussed further below,

Thete is by contrast, however, absolute property™ to be had in dead wild animals — this
vests, as shali be noted, 1n the occupier or owner of the land (or the grantee of the
sporting rights if the right has arisen rusione privitise)."" Such rights to dead animals may
be protected against the acuons of poachers who kill wild animals on the land of another
— so for example, such a poacher will have no properry in wild animals killed and
propetty in the same is acquited by the landowner,”" Ihis point is picked up in more

detail below.

Rational

'T'he rationale behind the legal vesting of such qualified property rights in wild aniimals on
landowners 1s faitdy clear. On the one hand given the sentient and roaming natare of
wild snimals, it may m practice be difficult to bestow full nghts of ownership in them,
but nonetheless the law recognises that there is an economic benefit to be gleaned from
their exploitation by those across whose lands the animals roam. Thus seme measure of

lepal protection of such rights should exist. Cook has noted that,

[t]he statement m1 the Commentarics [regarding the concept of cualified property - Ce
Litt 145Db] points towards the presence of a form of property of qualificd-ownetship in
wild animals. Nevertheless, such beasts or birds have an economic ot social value. They
may be a source of food, dothing or {uel; they may constitate a soctal adornment or

O ihid; Keeble v Hickeringil! vupra n. 3 at 75 per Powell ] - cf. Goit # Measures [1948] 1 KB 234 whete it was said
tmat sporting rights confer no proparty in wild game — it must be taken, howeves, that the use of term
‘propesty” here denotes absolute property. This casce is discussed in more detail below.

* ownership

10 Fitoeerald » Virbark [1897) 2 Ch 96, CA. This case refers to fishing rights; of. T owe 2 Adams, [1901] 2 Ch
598

W Satten » Moody (1697) 1 Ld Ravix. 250; Blade » Tiges supran 3.




status symbol, such as deer in a park; or they may be a suitable subject matter for
sporting rights. Property law has therefore arrived at a compromise sitiation berween
the inapplicability of an ahsolute property on the one hand, and an economic or social
valuc on the other. ‘This concession takes the form of a special property, otherwise
known as a ‘qualified property’. At its simplest, this noton can be demonstrated by the
property of a person in decr in a patk, bares or rabbits in a warten or even fish 1n a
pond, sabject to the qualification that the property will cease if 2t any time the animals
gain their ‘natural liberey’ and cannot be said to possess an animnus reverendil?

The extent that such qualified property rights o fact display typical attributes of property
rights (in patticular, legal protection against the actions of others) 1s examined fusther

below.

Reflecting the cconomic value of such wild animals, for some tine certain species of
wild animal have been claimed by the Crown as part of the Royal Prerogative. Indeed it
has been argued that property gights in all animals fere natnre otiginally vested i the
Crown,"” although the better view seems to be that the extent of the Monarch’s power in
this tegard has always been limited to such animals as swans and Roval Fish and that ia
relation to other wild animals, qualified property rights arise ex /g as an incident of
landownership.'" The lack of clarity regarding this point is one which goes back to the
titne of the early jurists. DBlackstone, for example, postulated the rule that all apparently
ownetless property such as amimals ferae naiurae belonged to the first occupier - by virtue
of the feudal system being the Crown. This view is contrary to a previously stated
opinion by the same jurist that such property will belong to the first finder.” It will be
shown, however, that discounting those particular classes of animals which vest in the

Crown as parl of the royal prerogative, neither view can be said to represent cutrent

12 P. Cook, ‘The Prerogative Property : Basis of the Hnglish Game Law System’ in Meister & Cook (cds)
Property wed Proteciion : Ersays tne Hosowr of Brian Hamey (2000} at p 119,

1 At least those that could be considered ‘game’ and hence of economic value — although see Blade » Hisr
supra 11. 3 whete the courl rejected any separate rules applicable ro the branch of animals ferae sasrae that
could be considered game anc those that would nat.

Cook supran. 12 a2 pp 103 — 133
15 Bl Com. 1-295-296 (12% ed).




English common law in this regard. This is one key atca where English Jaw departs from
its Scottish counterpatt. Propeity in animals ferae natnrae tay not, in fact, vest m the fust
finder. As noted below, unlike Scots Jaw, English Jaw does not follow the Roman

apptroach and application of the doctrine of oecxpatio in respect of wild animals,

Property rights in Scodand

The situation as regards wild animals in Scots law differs in some key respects from that
in England.  Although it had once been thought (in common with Linglish law) that at
least those animals that could be considered as ‘gamc’ were zwfer regalia as part of the
Royal prerogative, this is no longet the case and such an approach was expressly rejected
in Duke of Atho! v Macinrgy.® Although the right to take wild animals upon land can be
considered an incident of landownership,”” Scots law weats such things as mete res anliins
inn the sense that they are deemed ownerless while 1 their natural state. Under Scots
Law, strictly speaking therefore, although a landowner has a right to reduce wild animals
on his land mto possession, he has no greater right to the wild animals than anyone ¢lse
who may take them. So for example, the Scotush courts have held that there are no
sights of property in pheasants;”® or in decr, even if in a patk, unless they are tame."” The
temporary presence of game on land, is only really relevant therefore from the point of
view of control of access to the land™ This is the crux of the issuc and in this regard, as
Gordon suggests, “[the Jandowner] may exercise his power of control in such a way as to

create a valuable l'ight”.’1

16 (1862) 24 D. 673, per Lord Justice Clesk Inglis ai pp 682 ¢ reg. A notable exception is ‘Royal Fish® which
is the sole propesty of the Crown, Bell Prin., s 1288,

" D.L. Caxey Miller, Corporeal Movables i Svors Tam (19913 at p 22.

18 Madloch v Eastley 1685 3 Shak. 293,

15 Fiison v Dykes 1872, 10 M 444,

W See Srir Memorinl Engyelopaedia Val I paras 540-346.

M. Gordon, Swtich Land Law (2% ecl £ 1999) at para 9-04.




Once the wild animal is reduced into possession or killed by a patty, property in that
thing will vest in him, The idea of taking possession of, and thus gaining legal titde to
corpoteal moveable property which is open to acquisition is of cousse not 4 new one and
Scots law broadly follows Roman law in this tegard. The Roman doctrine of occupatio
stipulates that anything capable of ptivate ownership and pot alteady owned can be
acquired by taking possession of it Therefore, it follows that property, for example, in
underground water ox wild animals will vest in the first petson to capture or contain such
things. Under the classic Roman formulation, the doctrine of sawpatio applied both to
things which had never been owned and also those which had ceased to be owned.
Although the docuine of ecupatio has been adopted by Scots law, the general rule is that
oaenpatio only sanctions the approptiation of things that have never had an owner.®
Reflecting the feudal origin of land law in Scotland, things which had been once owned
but have since been lost or given up generally belong to the Crown® Tt is important to
note that an cxception to this rule on practical grounds would appear to opctate in
sespect of wild animals, where if they cscape from the control of one party then they
may be acquired by another. It would be dearly difficult to differentiare in practice
between animals which had never been owned and those that had been once owned and

had regained their natural libe]:ty.25

Where a party is in_‘hot pursuit’ under Scots and English law
Scots law gocs further, however, than giving utle o those that capture or kill wild

animals. Bell opined that mortally wounding an arnmal so that it cannot escape would be

19

2 Justinian, Dectituzer 11, T, 125 Jusurian, Diges/ 41, 1, 1 3 and 5.

5 Staie, Tnsetmier 1, 7, 3 I 1 5 and 33; Weskine Trwgitre 1L 2, L0; Bell Priwgiples ss 1287-1288,

Stair IT, I, 5; IIT 3,27, Baskine 1T, 1, 12; Bell 5 1291

S Walenting v Kennedy 1985 SCCR 89; D 1. Carey Miller, Corporval Moveables in Sevir Lan (1991) av p 25,

[ )
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sufficient to give ownership to the person pursuing it* Stair in fact bad previowsly set
out a slightly different rule when he suggested that if one party is pursuing an animnal and
has a reasonable prospect of catching it then if 1t is subsequently caught by another,
property will be acquited by the initial pursues®  Similar, long-standing rules apply
telation to the ‘fast and loose’ conventional rules of whale fishing.” Gordon has noted
that “[ajccording to these customs a whale hazpooned, ot one once harpooned and still
caught in harpoon line was a “fast fish’ and belonged to the striker even if others helped
to catch it with further harpoons; if it broke free from the hatpoon it was a loosc” fish
and could be caught by anyone”.” Taking this notion a step further, 1t has been held
under Scots law that one in pursuit of gatne ray enter the land of another if a morully
wounded animal has been driven these, without committing any (respass. In Niod »
Strachar™ it was held that where the animal was cither dead, apparently dead or wounded
o the extent that it could no longer make its ¢scape then it would not be trespass to

enter mato the land of another to claimn it,

Such rules, as set out above, bave a cleat policy aim. They reflect the fact that a certain
amount of effort and perhaps economic investment may have been applied in tespect of
the pursuit and it would perhaps be inequitable to allow another party to intervene at this
stage and take the animal for himself, This rule, however, does of course leave open the
potentially difficult issue of when exactly a person has a reasonable prospect of capniring
an animal and/or whether or not an animal has been mottally wounded prior to captute

by another parry. Thus the law in this regard does not lend itself to clarity. In practice

26 Pell 5 1290.

27 Stair lasts vol 15, 1, 33.

B _Addison @ Seir v Rose 1194, 2 Pav. App. 334; The Aberdsen Aitic Co v Surior 1862 4 Macq, 355.

B, Gordon, ‘Corporest Property Taw” o K. Reid {ed), The Law of Property Law in Scottand (1996) ac para
H41, foomaote 5.

W 1912) 7 Adun 31, 34-36.




such a determination might mevitably nvolve some difficult evidential questons and

thus give rise to higher transactional costs.

Concetns such as these came to the fore i the New York Supreme Court case of Pierson
v Post™ In this case, Post (with a pack of hounds) was in ‘hot putsuit’ of a fox on public
iand. Pierson (tather amusingly termed by the court ‘a saucy mtruder’), well aware of this
fact, subsequently killed the fox and took it for himself. Post sued for damages in
respect of the value of the fox but lost on the basis that one who hunts an ammal ferae
natirae establishes no rights of property in 1t unul it is either captured, lkilled or moxrtally
wounded and not prior to this, Despite the dissenting opinion of Justice Livingstone
who felt that such a decision might prove a disincentive to the socially worthwhile
pursuit of fox hunting, the court’s ruling was founded prnmarily on the practical basis
discussed above that it would be difficult to determine when capture was imminent, so

that a right ta the thing pursued should only pass when capture occurred.™

Another 1ssue where Scots and Iinglisb approaches to property rights in antmals ferse
naturae differ is 10 relation to property rights which are vested in trespassers who take
game on the land of ancother. Under English law, if a trespasser were to wild kill animals
on the land of another , no property would pass to that person — it would vest in the
landowner.” Unlike the Roman position {and Scottish position that follows the Roman
tule) in this regard, which stipulates that property in animals ferwe rafure will, in genesal,

always vest in the first party to reduce them into possession,” under the landmark

M3 Cal R 175 (IN.Y. Sup. Ct 1805).
2 phid at 179,

3 Blade v Fliggs supra n. 3.

M Justinian Tnsiie (Bk 2. de 1,5 12).
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decision in Blade » Higge” the fact that the taking by a trespasser is illegitimate means that
the animals so taken will not be the property of the trespasser but that title will revert to
the landowner on whose land the game is found. This rule was promulgated even
though at the time of that decision it had not been held that a poacher who takes game
on the land of another committed larceny” and also that the Game Act of that Line,
which provided for the stopping and taking away of game from a poacher, by
implication arguably did not recognise that the general common law gave ownership in

: a7
poached game to the landowner upon whose land the game is caprared.”

For Scotland, however, the Institational writers are unequivocal that property in game
will vest in a poacher who takes them, although he would liable in wespass to the
landowner.™ This point was clearly affirmed by the court in the case of Sz » Everi”™ 1a
which a poachet brought a civil action against the prosecuting authorities to reclaim
game which had been confiscated from him after it was found in his possession. The
Court was quick to affirm the right of the poacher to have the game restoted to him on
the basis that as the game was e suflins it would became the property of the fust person
to occupy it: “unless the statutes dealing with poaching expressly provide for the
forfeiture of the animals captured, the general law of occupancy is applicable and they
remain the property of the taker.”." This principle can be fraced back to Roman law

when Justiman stated “[so] far as the occupant’s title is concerned, 1t is immaterial

whether 1t 15 on lus own land or on that of another thar he catches the wild animals or

3 sapran. 3.

361 Hale P.C. 5117,

37 See the arpuments of counsel for the appellants in Blade » Higgr snpra n. 3 at L475-1477.

3 Siair 11, 1, 33; Erskine Instiznde 11, 110; Bell s 1286, Game legislmion may, however, expressly provide
that game poached should be forfeited but his does not negate the geaeral rule of occupancy i this regard.
¥ J853 15 T3 288.

W b,




birds, though it is clear that if he goes on another man’s land for the sake of hunting or

fowling, the latter may forbid him entry if he is aware of his purpose.”™

‘The differential in the two approaches of the Scottish and English coutts in this matter
may to some extent be rooted in the fact that under English Jaw there 1s a recognised
property right (albeit a ‘qualified’ one) vested inlthe landowner in relation to wild
animals present upon his land. For Scots law, as noted above, although a person has the
right to reduce wild animals Into possession as an incident of landownership, his rght is

seen as po greater than anyone clse’s,

The rule regarding trespassces has been developed further in England, bowever, and
perhaps in an illogical fashion. It has been held somewhat surprisingly, that if a
trespasser stagts to hunt an animal in the land of one (whose right to the game arises
ratione sofi and not ratione privilege), and ldlls it in the groands of another, property vests in
the killer who is merely in trn liable to the landowners in trespass.”  The fact that the
game is not killed on the first party’s land (whose right has arisen ra/iore soi) would seem
to be the teason why in contrast to the general Biade » Hggs tule outlined above, property
would not vest in him. Where the right anscs ratiane previfege then that right to the game
would conrinue despite the fact that the animals are caplured or killed somewhere else —
and hence the spoils would belong to the owner of the right™  Aside from this
exception, why ttle to the animals would vot vest in the second landowner upon whose
land the poaches has raken them is unclear. The animals ate cleatly reduced into
possession on that proprietor’s land and the poachet’s act is an ilegitimate onc which

should not vest title to the game with him any more than if the miscreant had aken the

W Justinian’s Inz Bk 71,1, 12,

42 Sutton » Maody supra 0. 125 Churelmeand » Sinddy (1811}, 14 East 249.

¥ Blade v Ripgs swpra n. 3 ar 633, This 13 becuuse the privilege ro hunt has heen granted and doces not zvise
from ownership of the land 1rself.




animals on the Jand in which the chase begun . In Blade » Higes, the Lord Chancellot

attempted to justify this vexed position by the fact that “the game was not originally

found in [the second landowner’s] possession but was only driven upon his ground by
REEES

the chase and pursuit of the hunter™™ Such a view, however, was i the same case

criticised by Lord Chelmsford:

I have some difficulty in understanding why the wrong doer is to acquire a property in
the game under the circumstances here supposed, If the animal had left e land of B,
and passed into the land of C of its own will, and had been, immediately it crossed the
boundary, killed by C., 1t would unquestionably have been his property. Why then
should not the act of a trespasser to which C. was no party, have the same riglit to the
animal as i i had involuniarly  quitted the neighbouring land? And why, not only
should B. lose his right to the game and C. acquired none, but the property, by this
accident of place where it happened to be killed, be transferred to the trespasser? Tt
would appear to me to be more in accordance with principle, 1o hold that if the
wespasser deprived the owner of the land where the game was started, of his right to
claim the property by unlawfully killing on the land of anotier to which he had driven 1,
he converted it into a subject of propetty for that other owner and not for himself.#
Despite such judicial criticism, it has been suggested that given that the rule has stood
fot so long and not been expressly overrnled, it would remain as it is.” The existence of

gaming statutes which might requite the fotfeiture of any game poached may render any

practical revival of this debate unlikely.

Bairing of wild animals

The example of baiting is one that may be of use later in this thesis as an analogy when
examining the efficacy of a law of captare in relation to hydrocarbons. As shall be noted
in chapter 4, in early US jurisprudence relating to hydrocarbons, given a lack of any
established rules in this area, decisions were made by drawing analogtes with recognised
common law principles relating to wild animals. A baiting scenario 1s one where a party

sets bait on his own land that has the effect that game is atttacted vo the bait from the

HArp 633, Dven though game is never m possession of a landowner as such until capturec.
5 Bjads » Higos supran. 3 perLosd Chelmsford at 635-641.
A6 Halbory v 1 amws of England 4% od Vol 2 par 210
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land of another towards the baiter’s land and then is captured by him. This is arguably
analogous with a situation where one party drilling cil from beneath his own land draws
forth o1l underlying the land of another. In such a case there is no trespass or other

invasion of property rights as there would be with poaching in general.

The key question inn this sense is whethet, by setting a bait, and thus perhaps purposely
drawing animals from the land of another, any ground of action will be available to the
aggrieved landowner, In reladon to English law it submitted that as there 1s no clement
of trespass on to another’s land and the propetly has not been taken on the land of the
other (for example, as would be the case with a poacher), and the act of baiting is a
legititmate way to exploit resources upan one’s own land, the game would vest in the
baitet. This is so even though the baitet’s actions have caused the game to leave the land
of another perhaps to a greater extent than would notmally occur by the cowrse of nature
and hence the baiting can be considered to have in some way diminished the qualified
proprietary right of the other landowner to take game on his land. In Scotland, as each
landowner has as much right to hunt for wild animals as any other, it is submitred that
there would similarly be no infringement of any proprietary right in this situation, hence
no ground of action and, of course, property in the animals taken would pass to the
baiter (which in any case, as noted above, passes in Scotland irrespective of whether ot

not the taking can be considered legitimate),

This may all seem straightforward enough but some telling obsetvations can be made
abour the qualified property right to take possession of wild animals that exists in

England & Wales when this hypothetical baiting scenario is compared with the facts of




the old English case of Keeble » Hickeringill In this case Keeble owned some land on
which he had constructed a pond to attract ducks that he would then catch with nets.
Hickeringill, a neighbour who was unhappy about ieeble’s activities, fired a gun to scare
the ducks away and Kecbie sued fot damages.  The coutt suled in Kecbles’ favour and
Chief |ustice Holt in the (somewhat sparse) court judgement remarked, “to learn the
tracte of seducing ... ducks to come... m order to be taken 1s not prohibited by either
the law of the land or the moral law; but it 1s useful to use art to seduce them, to catch
them, and destroy them for the use of mankind, as to kill and destroy wildfowl ox tame
cattle. ‘Lhen when a man useth his art or his skill to take them,. .. this is his trade; and he
that hinders another in his trade or livelihood 1s liable to an action for so hindering

him.. "%

On tlus rationale, although there is nothing to stop one from baiting wild ammals from
another’s land (for example, if Hickeringill had constructed his own pond to ateract the
ducks) 2 party cannot seek to frustrare the attempts of another to capture a thing by
spoiling tactics carried out with a wilful intent to injure the other party’s rights, This
qualified property right 1n wild antmals 15 therefore somewhat unusual in that it 1s strong
enough to prevent others from interfering with 1t, exvepf 1n circumstances where the
other party takes possession of the thing itself (where there is no other ground of action
such as wespass) which is arguably the most extensive invasion of property zights

)

possible.”” On policy grounds, such an approach is justifiable in that from an economic

4711 East 574, 103 Eng. Rep. 112 (KB 1707).

W Similarly in Fiqgeradd v Firbank [1897] 2 Chk. 96 a party who had been granted fishing sights (which the
coutt held amounted o a profit @ prendré) was enditled to claim damages whete the actions of the defendants
flooded the river with dirty water and scared the fish away.

1 Thts in fact 15 an ides that encountered Is in respece of other migratory things, Ia the English case of
Bellard v Tominson ((1885) LR, 29 Ch D. 115}, despite the fact that it was viewed that a landowner Lad no
property in undergroned water a sitw as it was an incident of Tandownership thar the landowne: hac the
right to exploir this water, the adjacent landowner had no dghts o pollute the waler — even though he
would be free 10 rake rhe water for himself;.  So in this cucumstance, again it is Interestng the existenze of
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rationale, property law should facilitate the legitjlnat‘e exploitation of natural resources (in
the case of such things as game by whichever party 1s fitst able to do so} but equally the
law should prohibit action that otherwise seeks to thwart a patty’s attempts to do so, as
given the investment of would-be exploiters of natural resources such as game, any
mterference may cause waste and inefficiency. By contrast, in 2 baiting scenario both
competing activities are secking to legitmarely exploit the resource — and both may
requite investment — and hence, in such scenatios the law should remain neutral ™ It
would be interested to note how a Scottish court would view such a scenarto. Likely an

. oo 401
acton could be sought on the grounds of nuisance.”™

An intetesting Fnglish judgement which perhaps bucks this general trend is Gotr »
Measmres™ Tn this case, a party to whom sporting rights had been granted, shot a dog
which had come onto, and was attacking game on the land over which the rights
pettained. The case in fact was concerned with statutory interpretation in that s 41 of
the Malicious Damage Act 1861 prescribed criminal penalties for paities who did
“unlawfully and maliciously kill, maim ot wound any dog, bird, beast or other antnal.,.”
It was a valid defence, however, to kill such an animal m defence of one’s property (as
this would render the killing neither unlawful nor malicions). While at ficst instance, the
justices held that given that the respondent had shot the dog on lands over which he had

fall sportng rights, he did so i defence of his property and without malice, this view

was tejected by the Divisional Court.

propexty rights protect nol agamst the seizing of the water by another party, but do safeguard againsi
destruction or damage to the thing by that party.

i Such a poaciple s apparent in respect of judicial approaches to water exploitation - see further
discussion in chapter 3.

Wb Nusance has been described as an infringement of natural rights of ownership (Rankine, Law of
Landownership 1™ ed (1906) pp 339 & seq) or wse of property that cceasions serious disturbance or
substantial inconvenicnce to a acighbour — see for exnmole, Warr » Jamieron 1965 SC 56, per Losd President
Cooper at 57-38.

WT948]) 1 KB 234,
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The teasoning of the court was delivered by Lord Goddard C.J. :

[i]t seems Lo me that the law really is not in any doubt here, and that is that 4 person may
e justified in shooling a dog if ke honestly belteves that it is necessary as being the only
way in which he can protect his propecty. Thetefore, if a farmer finds a dog i his ewe
fiock, as sometimes happens, chasing sheep, and so forth, which may cause incaleulabic
damage to a farmer, it may be that the only way he can protect his {flock is by shooting
the dog, and he can do it. This case [by contrast] is onc in which it seems to me the
respoudent has no property in anything. He had the sporting zights. He... was entitled
to go ot the land for the purpose of hunting the gamne, but he bad no property in the
game. .. until he had reduced the game into possession. Neither a person owning the
sporting rights not the landowner has any property in wild game... Thercfore. .. when
this accurred it cannot be said that the tespondent could have reasonably believed that
he was entitled to shoot the dog as being done 1a the protection of his property, because
that would be a reasonable belief in something which the law does not recognize... so it
seems to me that you cannot honestly believe that it is necessary to shoot a dog w
protect your property when you have no property to protect.s™

This case then scems to deny any sort of property right in game when a party is granted
the right to take the same from another’s land. As we saw from Keeble’s case the right
to take game (upon one’s own land in that case) was @ propersy right sufficient to be
safeguarded against the actions of othess who disturbed that zight (in that case the
scaring of ducks by the adjacent landowner). ™ It is questionable how this should be any
different from the right to be safeguarded by law (and hence granted a defence under the
Malicious Damage Act) against the actions of a rampaging dog that at least threatens to
infringe the right to exploit of the game on Jand. As nored above, the right to exploit
game is of an economic value to the grantee (who has no doubt puid for the privilege) in
the same way that an owner benefits in an cconomic sense {rom items he owns. Hence,
in the same way the law at least arguably ought to safeguard against infringements of
such rights and allow partics where necessary {and within reasonable limits) to rake
actions themselves to safeguard those rights. Furthermore, in terms of consistency with

other recognised principles of land law, as Counsel for the respondents in Goff

¥hoar 239-240,

5 Although it is pussibie o view Keebk's case as being one which sets our the general rule that an action
will e where one party maliciously acts in such a way as to cause detsarent ¢ another’s occupation or
livelihood.
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suggested, although game as such remains res mwlins, a right to reduce the same into
nossession on another’s land has been recognised as a profi? a prendre™ and conttaty to
the court’s bare asseruon that there is no property in the game, is hence cleatly a
property right of a kind in the game.” 1t is well established that unlike the case with
mere licences, profits a prendre are sufficiently proptietaty in nawute to be safeguarded
against the actions of others who interfete with that right™ It is unclear in the
citcumstances therefore why such a property tight should not afford the grantee any

right to shoot the dog which was invading this right.

Summary

From the foregoing, some general principles and policy rationale pertaining to wild
animals can be established. TFirst, piven a lack of physical control over such ambient
resources as wikd animals, a legal system will tend not to allocate full ownership rights
therein unril reduced into possession. Recognising the economic value of wild animals
to landowners, however, what might be termed ‘qualified’ property nghts {under Eoglish
law) may be protected in some ways — ¢g in particular, through the law of trespass or by
unlawful disturbance of a right to exploit. The right is not always protected, however. In
general tertns, in circumstances where a party acts in an unlawful or legitimate way then
the property tight is capable of sustaining an action against the wrongdocr. Whete
another party acts in a legitimare fashion on his land which negates the qualificd property
sight of an adjacent praprietor, the law tends to remains neutral and would not intervene

to provide a remedy to the aggrieved party.

S which can be rransferred to anodher.
51 7hid at 238,
5 See {ur example, Bedon i Foreri Pest Managensen? Institnie {1986) 21 DR, (49) 242 at 249.




It has also been shown that allocation of ownesship may in some cases occur before the
object concerned has been fully reduced into possession, eg where the animal has been
mottally wounded under ‘fast and loose’ type rules. Such a tule rewards the effort and
pethaps the cconomic investment of the pursuer and hence encourages exploitation, but
pinning down exactly when and in what circumstances ownership will arise may perhaps
not always be an easy task, This ambiguity in itself may result m disputes and hence
inefficiencics. These arising issues will be returned to later and may inform a discussion

of the law relative to other migratory things.




CHAPTER 3

PROPERTY RIGHTS IN WATER

Introduction
As shall be noted below, the law relating to property rights in water upon or below land
in the UK is vague, uncertain and like the substance itself, shifting and inconstant.  This

notion was recognised by Rankine as follows:

[nlo part of the law of neighbourhood has given tise to so many difficult and delicater
questions as the iaw which telates to righrtfs] in water. The sbifting and inconstant
natute of the clement itself, whiie doubtless the chief canse of the difficultics which
petvade this departinent of jutisprudence 1n all systems of law, is a fair symbol of the
vagueness which has all too often characterised the body of legal doctrine that forms
[this subject]... In this mote than any other portion of the law of ownership is to be
observed the modifying influence of climate, of the configuration of land, and of humac
industey. The leading principles of the law were laid down centuties ago in the Roman
jurtsprudence. ‘these have been recognised as a safe guide dueing the whole history of
Scots law, have been appealed to in the Courtts of England and Ametica, and have been
taken over as authoritative in France and Gesmany. But many of the most interesting
and important developments of the institution have been reserved for the determination
of the lawyers of the present [19%] century.!

This chapter steers a pathway through the maze of propetty rights in running and
percolating water upon land and attempts to establish what rights of ownership a
landowner has in such waters and the extent that such proprietary rights are protected
against the actions of others who infringe those activities in certain ways. The chapter

begins by making some basic propositions about water rights and Liaglish common law.

English Law

Notwithstanding that therc are certain rights in water which atise by virtue of ownetship
of tiparian property, the traditional viewpoint holds that flowing warer, whether running

1n a known and defined channel or percolating through the soil in a random fashion is

'3 Rankine, Law of 1 andgimiership 40 ed {1906) at p. 511,




not the subject of ownership at common law? The ratonale underlying this is that
water, in common with the air that we breathe, Is a natural life-sustaining element
common to all mankind. Despite dicfe to contrary, in cextain eatly cases such as Willions v
Morland  and Liggins v Inge, &t seems to be recognised that flowing water is only public
juris {(owned by the public) in the sensc that all may drink and utilise this natural resource
for the necessary tequirements of supporting hfe.®  "Uhe water is not owned as such but

rather the public have a general right to use the warer,

Of course that is not to say that, in a similay manner to captuting a wild animal, water
which has been approptiated o taken into possession either from a defined channcl or
from that percolating beneath the land is not the subject of property. Property will vest
in the taker, albeit only thwoughout the time of possession.® Similarly, as one would
expect, water which is held in some sort of receptacle will be the propetty of the party

- . . =
who has possession of watee, in so far as that possession endures.’

Riparian Rights

Rights, which although fallng short of full ownership are proprietaty in nature, may vest
in flowing water, however. Tn relation to streams which flow i 2 known and defined
pathway certamn ripatian tights exist. Such rights are best viewed as lwitations on the
general absolute right to deaw water that applies to underground percalaring, water,
which shall be alladed 1o later. In relation to water flowing in defined chaanels, at

common law, a riparian owner is unable to take all the water, but nonctheless certain

2 Halsbrory's Tawr of England, 59 ed Vol 39, p 506 (1962).

(1824 2B & C910.

4 (1831) 7 Bing 68.

> See Embery v Ouen (1851), 6 Exch. 353; Masen v Hil (1833), 5 B & as. 1; Chasemore v Richards (1856), 7 HL
Cas. 349,

¢ 2Bt Comrmn. 14, 18, Mason » Hil (1833) 5 B & AC 1, at p 29; iHocker » Porrizt (1875) LR Bxch 39; Balierd v
Towslinson (1885) 28 Ch 1D 115, CA (pwmping of percoluting water).

T 2Bi Comm. 14; Ferpns v G'Brien (1883) 11 QBD 21,
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tights arise: he has the sole right to fish in the water;® he has a right to the continual flow
of water through the land, subject to the ordinary and reasonable use of the water by the
upper ripatian owners;’ he has the righl to take and use water for al! reasonable domestic
putposes'” or perhaps in some cases manufactuting putposes even where this may resnlt
in the stream being exhausted;'' and he has the right to deaw water for extraordinaty
putposes provided that such use is reasonable™ and the water is not substantally altered

: 13
i volume or character,

Known and defined channels may also exist undetground and the same rules apply to
those channels above ground as to those below. The onus of proving that the channel is
known and defined, however, will fall upon the petson claiming the riparian rghts. In
the Trish case of » Badlymena Township Commissioners Chatterton, VO remarked that

[t]he onus of proof is on the person claiming sipatian vights and it lies un him to show
that withont opening the ground by excavation or having recourse to abstruse
speculations of scientific persons, men of ordinary powers and atrainments would krow,
or could with reasonable diligence ascertain, that the suweam when it emerges into light
comes from »nd nas flowed through a defined subtecranean channel,

While the forgoing issue is discussed in detail below, the Vice Chancellor’s comiment
provides an insight into one of the justificatons for the absolute dominium rule that
applies in relation to percolating groundwater, namcly: the lack of physical knowledge
concetning the extent of such water resources ## sifx and therefore the inapplicability of

defined rights in such tesources until reduced into posscssion.

b Eckryyid » Conftbard [1898] 2 Ch 358 at 366, Exceprt in tidal watess, the public have no right to fish even if
they have a right of navipation — Pearer v Scorcher (1882) 9 QBID 162; Blownt v Layard [1891] 2 Ch 681 at 689,
¢90.

* Jobn Young & Co u The Bankier Distiflery Co [1893] AC 691 ut 698.

V' See MoCarine; v Londoderry and Losgh Swilly RY [1904] AC 301, Kensit v Great Eastern Ry (1883) Ch D 566
at 574.

't Orwerod v Todmarion Joint Stock Miff Co Ltd (1883) 11 QBD 153 at 168; MeCartirey » Londondessy and I.sngh
Swifly Ry supra 1:. 10 at 307,

2 Rughy Joint Water Board ¢ Walters [1936) Ch 397,

¥ MeCartnzy v 1 ondonderry and Loy Swilly Ry supro n. 10 ar 307,

1 (1886) 17 LR Ir 459 at 474,475,




The limitadons placed upon the right of riparians to absiract water clearly recognise the
competing needs of adjacent landowners and the law seeks (o strike a balance between
allowing private water exploitation and cnsuring that downstream users are not overly
prejudiced. The rationale underlying riparian regimes is further discussed m chapter 5.
[t should also be noted that these tiparia rights have since been amended significantly
by statute and in general a riparian owner cannot take water except when in possession

M 15
of a relevant licence.,

Underground water not in a known and defined channgl

Such rpanan rights have no role to play in the case of underground watet which
percolates n an unknown, undefined way. Unlike the case with water in defined
channels, landowners have no right to replenishment of this source. Thus, an adjacent
landowner can extract such water as he pleases with no need to pay regard to the rights
of others who may be prejudiced by the fact that, as a result of the abstraction, the water
fails to asrive beneath their land."® This unfettered right of exploitation has been termed

one of ‘absclute dominium’ and a number of cases bear out this point.”

The tale behind the adoption of this approach is an interesting one. As the examination
of the law relative o ownership of hydrocarbons ## sifw in chapter 4 will illusteate, judges
who asserted an absolute dominium approach in respect of oil rendered by drilling
activities did so by following a largely formalist judicial approach in that they simply

applied recognised, comparative precedent (largely relative to water and wild-animals} to

! For England and Wales, sce Water Act 1962, 5 23; 1991, s27(1).

& Chasermore v Richards supra v. 5.

Y lactuding Chasemsrs v Réchards ibid; Aztoir v Blunde! (1843) 12 M & W 324 and Bradford v Pickier [1895] AC
587 HL. Whether thus also means that water already below anolher’s land can be ‘capruzed” by an adjacent
landowner carrying out works on his own iand shall be discussed helow.
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the sphete of oil and gas. It seems that jurisprudence for these judges was somewhat
mechanical and theis mles self-defining. It is therefore somewhat ironic that some of the
very precedents (relating to ground water rules) that these later judges leaned on were

themselves not rooted in a formalist theory. Mutphy has contended that

in the opcrative case of the rules for proundwater law, however, the truth lies in the
opposite direction [from formalist theory]. ‘the nineteenth century jurists in deciding
the content of groundwatet law were active, creative, and non-mechanical. They taly
acted as decision~-makers in a legal system that did not act autonomously of science, the
market, or technology, at leaat in the instance of groundwater and acquifers.!?

At the time of the eatly decision makers, the English courts would have been cognisant
with the correlative {tiparian) vights doctrine that already existed in relation to water in
defined streams.'” The fact that there were well-defined rules which predated any legal
determination relating to groundwater suggests that historically speaking, defined streams

and waterways wete of far mote importance iu practical tetms than underground water.”

Murphy explains chat :

[n]ot until cntepreneurs wanted to dewater the ground for mines and quarties, or
mechanically pemp previousty unknown draft volumes for steam conversion, or cooling,
or sale, or other consumptive uses, did a nhatural phenomenon become the human
resource of groundwater. At that moment, and no sooner, did the legal system have
basic decistons 1o imake among claimants whose conflicts ranged from dumping
extracled water as a2 nuisance to using or preserving groundwater 2s a thing of actual (or
potential) cash vajue 2!

1f 2 formalist judicial approach had been taken rhen Hnglish courts would probably have

plumped for a riparian rights doctrine in respect of groundwater. However, after a brief

¥ E.F. Muiphy, ‘The Recurring State Judicial Task of Choosing Rules for Groundwater : Flow Occult
Snll>” 1987 NLR 120 a+ p 121.

' This view prevailed after a battle with a “prior approprintion ruie’ ihat pre-dated it. This issue is
discussed m chapter 5. Scotland never embeaced the prior appropriation approach s it was influenced
directly from the jus copimunes — see generally N, Whircy, “Water Law Reginies” in Reid & Zimuaerman {eds)
A History of Private Law in Scattand Vol 1 (2000,

W L. Goodeve, The Moderi: Law of Real Property 5 (1% od. 18833; J. Gould, The Law of Water, s 46 at 105-03, 5
265-267 ar pp 465-468 {17 ed 1882).

' Murphy sgran. 18 avn 121,




flirtation with an approach that protected prior uses,” the courts made a clear decision to
embrace what is commonly termed the ‘absolute dominium’ doctine.” The decision not
to expand the ripatian regime to the sphere of undecground peccolating water can be
seen as latgely a pragmatic one. From a practical point of view, the refusal to allocate
recognised riparian rights to underground percolating water stemmed primarily from the
lack of scientific and technical knowledge of underground water. As noted in the
landmark case of Chasemore v Richards, any determination that there had been infetference
with underground water was impractical and inefficient as it “would require the evidence
of scientific men”?** This fact does not in itsclf justify an absolute rule. [t might of
coutse have been possible to limit uses to those that could be deemed reasonable or
beneficial without necessatily needing to enquire into whether ot not it intetfered with

the water of others. Such matters are exploted in chapter 5,

In any case the rejection of the correlative rights doctrine that existed in respect of water
mn defined channels was not taken as part of a formalist approach on the basis of some
cstablished doctrine but rather that there “was a keen awareness that no tradition existed,
that no precedent bound, and that what could be found in the law books was persuasive
only, rather than any part of an established common law rule”® These judges simply
thoughr it ‘impracticable’ to adopt a rule for groundwater similat to the one for riparians
owning land along the banks of surface sweams. Groundwater to them was too

unknowable m its hydrological aspects.®  Clearly determining the directional flow and

22 See Balton v Bensivd 1 Camp 463{1808). Such a prior appropriation apnroach is discussed in dersil in the
compmative section i chapter 3.

B In Aston v Blunded] cupra 0. 27, As noted, the term, however, is misleading and piven that underground
pexcolating water is probably best considered res aufiins a more accurate alleit less eloqueat term may be an
‘absolute right 0 use’.

8 Chaseruore v Richards supran. 5 at 147,

3 L. Murphy sgpre n. 18 2t p 128, Altaough it should be tecalled that the court in Ador » Blindel! did note
that under Reman formudations, the law did not jmpose liability where o landowner incercepred
groundwater that Bowed below his neiphbour” land.

26 E. Murphy, sapre n, 18 at p 128




volumes of groundwater was at that time impossible to ascertaln — rathet, such treasures
of water were deemed so secret, uncontrollable and evet-changing that they could not be

X . : : 27
subject to the regulation of law ot specific rules as was the case with surface streams,

In additon to the lack of techpical knowledge concerning underground percolating
watet, the absolute usc rule was preferred in that 1t was most consistent with the needs
of an emerping indusuial soclety to exploit natural resousces. As the court in a seminal
eatly US decision suggested, to hold otherwise would result in “matetial detriment to the
common wealth, with drainage and aggiculture, mining, the construction of highways and
railroads, with santtary regulations, building and the genetal progress of imptovement in
works of cmbellishment and udlity”® According to this view, given that undetground
watet was so scuret i its nature, partics could not be held responsible if their actions, for
example, drew water away from the land of another. To render parties Lable in such

circumstances might severely cuxtail thieir industrial activites, **

In its classic English formulation, the motves behind one Jandowner’s abstraction of the
petcolating water is not germanc to the founding of any case for a remedy.  In Bradford »
Pickles where there was evidence of unscrupulous motives on the part of the party
draining the water prior to it reaching an adjacent landowner’s well - it was alleged this
was done to force the sale of the land - the court viewed this fact as irrelevant and found

no grounds of action for the defendant”  T.ord Macnaghten stated that Pickles was

B Chatfierd v Wilon 28 Vi, 4G ar 54 (1856).

2 Fragger » Browie 12 Ohio St. 294 (1861) at 311.

28 14 should he noted though that the absolute dominium approach may no* always be seen as one
suppotting industrial uses. ln Chasgwore supra n. 3, for example, the case involved the determinadon of
water tights helween rwo competing industrial users. While the cowrt’s determinaton of an absolute
domitmum rule benefited the absrractor 1t was, of course, noi of beneflit to the industrial user whose
legitimate commmercial achivities were hampered when the water was deawn away from him.

2 Bradford v Pickles snpran. 17,

'
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entitled “to force the [appellant] to buy him out at a price satisfactorily to himself’ M and
that even though Pickles’ motives might seem “chutlish, selfish and gasping” and
“shocking ro a moral philosopher”,” the House of Lords refused to curtail the right of 2
landowner to exploit his propetty in any way consistent with his absolute power of
exploitation in the land.  Such a viewpeiat is based on a traditional notion of property
absolutism espaused by judges in the Victorian eta under which landowners were ander

no general obligation to use their land in such a way as being consistent with wider

commuuity interests.”

Conent

This extreme Blackstonian view of property is one which denies operation of any
doctrine of abuse of rights. The civil law concept of abusc of rights is onc which holds
that no rght can be exercised for the sole purpose of damaging someone clse’s rights.™
As Mattei explains, however, some civil law systems reject this notion on the intellectual
basis that 1t is somewhat contradictory for the law to grant a right bur dictate that
exploitation of the right amounts to an abuse in certain circumstances. Other civil law
systerns, (inchuding for that matter, Scotland) have, by contrast, adopted specific land law
limitations - such as the notion of aemulatio - to achieve the same result. Common law
systems such as Fngland do not recognisc the abuse of right docteine.™ Tt has been

usscerted that tais should not be seen as particularly troublesome. Mattei, for example,

bas noted that “[the abuse of rights doctiine} is perfectly substituted by the

0 ghid at 600.

31 dbid ar 601,

32 Such a general viewpoint is no longer prevalent in Fnglish lavw; witness the stream of positive law thar
has been enucted in fhe lust cennury which has sestricted land-nse in rolation to such matters as planning
and the environment. For a review of the shift away from traditivnal absolufism to the Imposition of
property obliparionalism see K. Gray & S.F. Gray, Elvwenss of Lard Law 3xd cd (2001), chepler 10.

¥ See for exmnple the Freach case of Clawent-Bapard, Cass. Civ Aug. 3, 1915, I, 191717035 which involved
the spitefui placerient of fesces which endangered the taking off and landing of hot air ballaons; sez also
A. Gambaro, ‘Abuse of Right in Civil Law’ i Aeguitas and Equity A M. Rabelio {ed) (1994) ai p 375.

MU, Mareei, Basic Prscipies of Property Lani: : A Congparative and Beonomic Introductisn (20005 at p 149,
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reasonableness Limit™.” It is interesting to note, howevet, that there is an inherent
inconsistency between the idea of rensonableness and the extreme property absolutism
evident under English common law in respect of exploitation of vndeiground water
which clearly cannot be viewed in any sense as ‘reasonable’. The brake of reasonableness
under the tort of muisance or negligence is not m fact always the “perfect substitute”
Mattei contends it is.  As Pickler statkly illustrates, the tort of nuisance cannot be
invoked when that involves the proper exploitation of resources upon one’s own land
Nuisance iy more concerned with citcumsrances in which there has been an unlawful
invasion of another’s property rights in some way. However one looks at this issue,
clearly the extreme application of the unfettered right to abstract rule manifest in Prekles
may lead to unfairness, exploitation and waste. This issue 1s further discussed in chapter

5.

Ownership, property rights ynd subterranean water

The English cases discussed above are commonly cited in support of the peneral
proposition that no property lies in underground water. There is confusion, however, in
the interpretation of some of the cases cited as authotity for this proposition. This
confusion may be of little surptise, however, given that the fucts of these cases are often

obscure and on a close analysis, the judgements not particularly sound.

In fact in Asor v Blundel], which concerned rthe right of a lundowner to divett
underground water away from the land of another,® the T.ord Chief Justice expressed a
contrary viewpoint when he stared that “the owner of the soil [has| all that lies beneath

the sutface; that the land below is his property, whether it be solid rock, ot porous

3 fhid.
* And not as the headnote would suggest a tight to pump water awav {rom another’s land. This issue is
discussed Jater undes ‘Taw of caprure’.
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ground, or venous earth, or part soil, part water.”” {emphasis added). This ebifer comment
of the Tord Chief Justice in fact suggests that the landowner does have propetty m water

percolating below his land as the water is treated as pars soli.

Campbell has cast doubt on this viewpoint, however, remarking that, “the context in
which the dictum was expressed however was ... whether the right to the enjoyment of
an underground spring. .. was governed by the same rules of law as those which apply to
and regulate a water coutse flowing on the surface. [The Lord Chief Justice] was
therefore addressing primanly the issue of the tight to use the undergtound water and
not the question of its ownership™™ It is submitted that such a view stretches what the
Lord Chicf Justice stated - his words @ “the owner of the soil has all that lies below the
surface; the land {inchading the water] below is his property” seem fairly unequivocal to
this writer. Nonetheless, Campbell’s view is lent support by views set out elsewhere in
the case law. In Ballurd v Tombinron,” for example, in holding that there was no property
in underground water, the cowt took the view that this did not mean that an acton
could not be brought on the basis of the conduct of an adjacenr landowner who had

polluted the water supply.

Moreover, the argument thar underground percolating water is s mudbny until reduced
into possession is supported by other English decisions. In the case of Re Simeon » Lsie of
Wight Ratral Distrizt Comneif® land was sold subject to reservation of the surface or
undergroond water and all necessary casements, rights, privileges, advantages, powers
and liberties necessary for the enjoyment of that reservation. A covenant was enteved

mnto by the purchaser not to cause water supply from the land soid to be diminished.

3 Aetor v Blyndel rupra 1. 17 at 353,

% C. Campbell, “The Ownetship of Corporeal Property as a Sepasute Tenemen? (2000) 1 J1B 39 at p 52,
#(1855) 29 Ck D 11,

10 [1937) Ch. 325,
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The original scller climed compensation when the local council sought to compulsonily
purchasc the land under statutory powets with a view to conducting works which would

result in §’s tights to the water being injuriously affected.”

The court held thar the actempt to reserve the percalatng water failed on the basis that it
: bj F pr 52 3 - inted to the earliex case of Raw ;
could not be the subject of property.™ Iuxmoore §, pointed to the earliex case of Raw »
Ward where the court viewed rhat water is
no parc of the soil, like sand, or clay, ot stones, nor the produce of the soil, like grass, or
turves, or trees. .., and, when it issnes from the ground, ull appropriated for use, it flows
onwatd by the law of gravitation. While it remains in the field where it issues forth, in
the absence of any servitade or custorn giving a right to others, the owner of the field,
and he only has a right to appropriate ir; for no one else can do so without committing
trespass upon the field; but when it has left his field, he has no mote power over 1, or
interest in iL, than uny other stranger. 3
Such a viewpoint, therefore, seems to hold that underground watet Is incapable of
ownetship until reduced into possesston on the practical grounds thar it “flows onward

by the law of gravitation™ and that any rights to approptiate the water are lost when it

migrates to ancther land.

It has been argued that the case of 4uen, which some commentators (particulatly those
in the USA™) have viewed as authority for the principle that a landowner has absolure
ownership in underground percolating water, it fact establishes no such property right.
Rathet on the facts of the case, what is really detetmined 1s no more than the issue that

there could be no ught under tort o claim daimages for harm caused by diversion of

1 5. 2 of the Public Works Facilides Act, 1930.

¥ The court was willing (o Lold, however, that the reservation althaugh misconceived, should be construed
as a reservation of all necessary ghts to enable the original owner to obtain water from the iand conveyed;
and that the covenant imposed a contractual obligation on the origina: buyer and those dedviag fide from
him {such as the local council) not to interfere with existing and foture water supply. Damuges were
thetefore awarded aa that basis- see Lusmooze } al 537, 538,

P4 E. & B. 702 at 709,

"t See for example, R. Naiser & [Frank ¥, Skiliern, ‘Deep Trouble : A discussion of the Edwaeds Acquifer
water crisis’ 6 SC Enor! L] 213 (1997) ar p 263.
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underground water on the basis that such harm would not be foreseeable™ On a uue
reading of the case, this viewpoint seems a sound one and as noted above, judicial

assertions as ro the fact that underground watet is owed #n st were made obiter dicia.

Notwithstanding such a position, it is woith noting that sapport for the proposition that
there is a right of property in underground percolating water can be found elsewhere.

<

Yo Bragford v Pickles, AL, Smith [A, set forth the propositon that: “.. an adjacent
landowner has no property in or tight to subterranean percolating water wnfil it arvives
naderneath bis soil... therefore no property or right of his is injured by the abstraction of
the percolating water before it atrives under his land.”*  Again this at leasr seems to

imply that such underground water is the property of the landowner when it actives

bencath his land.

Water Law in Scotland

General points

Whitty has noted that “[tthe development of the Scots law of water rights broadly
{ollows the familiar three-stage pattern found in areas throughout Scots law: a first
medieval teception of English (Glanvillian) law, followed by a reception of Roman taw as
developed in the Luropean s commune, followed by a second reception of Fnglish law
beginuing in the Jate eighteenth cenmury™ 1t is of little surprisc therefore that there are
a number of marked similarities between Scottish and English Jaw relating to property

rights in water, although at times variances in approaches can be seen.

BT Opiels, “The rule of caphiure in texas : an ourdated principle beyond its me’ (2002) 6 UDENIVLR 87
at pp 90-92.

 fgpran. 17 at 163,

N Whirty, “Water Law Regimes’ in K. Reid and R. Zimmerman {eds), A Ilistory of Private Iaw iy Scotiand
Vol 1 (2000) p 420,




Ownership

In relation to ownetship of water, Scots law adopts the Roman law distinction between
running water and standing water. According to Stair “running watess are common fo all
men, because they have no bounds; bur water standing, and capable of bounds, is

ﬂppropriatcd”.“

Reid suggests that “runnming water, at least when left to ron m its natural state, 18 treated

. A
as ownerless”.)”

There appear to be twa main reasons for this viewpoint — fist from a
philosaphical standpomt, that in common with ait and light, water is an essential life-
affirming natural resource and hence should not be the property of any one person and
secondly from a practical perspective, “because of the cvident impracdeality of
attributing ownesship of individual molecules in a fast-ranning stream”.” Despitc such

notions, as noted below, water in its natural state is subject to certain private property

tights.

Motcover, to what extent Reid’s blanket statement regarding the fact that running watets
are not capable of ownership is true is, it is submitted, somewhat debatable.
Institutional wotks such as those by Erskine and Bankton, both take a similar view to
Reid in this regzn.td.sL This general viewpoint has been followed in the case-law also and

was affirmed by the court in Morric v Bicket,™

8 Stair Insts ITT 5. Sec also Erskine Trst I1, I, 3; Bankton [nst T, 3,2,
W Reid, The Lair of Property in Scotlard (1996) at para 274.

0 fhid.

S Erskine, 11 1, 5; Bankron, 1, i1, 2.

52 (1864) 2 M 1082 (afizl (1866) 4 N ([11) 44).
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This view is by no means uhanimous however, For example, although Rankine supports
the traditional viewpoint that water in a defined channel is owned by no one,” he states
that in certain cases running water not in a defined and known channel may be held to
be the property of the Jandowner — the reasoning being that such water is merely part of
the soil and hence in accordance with the doctrine of # coelo wsqne ad cenfruz is part of the
landowner’s estate.” The issue is further confused by the fact that a times writers use
the terminology in different ways. For example, what amouwats to ‘tunning’ is open to
question.  Does ‘running’ necessarily entail water flowing in 2 known, defined way or
would water percolating underground in a random or unknows fashion also be included
within such 2 definition? The Encyclopacdia of the Laws of Scotland, for example,
appears to agree with the traditional Reid/Bankton/Eiskine viewpoint, when it states
that “ranning water is a res communis... the properly of no-one.” A little lates it
continues, however,™ “water not in any defined channel, but distributed over the surface
or through the strata of soil is regarded as pars soli; Hlke minetals and everything clse « coefs

wique ad cenbrun, it 1s the property of the proprietor upon whose land it falls”.”’

Rankine’s view in respect of the proposition that percolating water is purs sofi was
followed by the court in Crichton » Turabull> This vase concerned a disposition which
attempted to convey the “windmill, pump, well and water: supply and piping” as separate
tenernents in a (leld which was to be tetained by the landowner. In holding that u
conveyance of 2 separale tenement of the water was not competent, Lord Monctief took

the view that percolating watet was pars soff {in view of the fact that it was hetitable by

3 Rankine, supran t at pp 523-526.

M ibid arp 513

5% Encyeiopasdia of Seots Law (1926) at p 549,

3 Citng Ao v Biwndedf supran. 17,

S Eneyciypacdia of the Lawe of Seotland, su pra n 55, The same view is expressed in the Siah Memerial
Epeyelopacdia vol 25, para 342,

#1646 SC 52; A view supported br W, Gordow, Switirh Land Law at para 7-61,
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accession”) and could not therefore be conveyed separately from the land iself® Such
viewpoints relating to percolating underground water are influenced by English law in
this regard and based upon the dictum of the Lord Chief Justice in Asion v Blindell

(explained above),

Ripatian Rights

Again in similarity (0 English common law, certamn riparian rights in water in a defined
channel which fall short of full ownership vest in riparian proprictors.”  Such sipanian
rights are proprietary in natare. In this sense Whitty has noted that “while the docuine of
common interest developed originally, and 1s usually presented, as if it merely regulated
the relations of riparan owners between themselves, rights are also enforceable against
the general public. In ters of the fundamental principles of Scotrish property law,

Ly (G2

riparian rights are real rights”.

A ripasian proprietor is “entitled to the water of his stream in its natural flow without
sensible diminution or inctease, and without sensible alteration in its character or
» 63

qualiy”.”™ A sipatian proprietor also has a general right to make use of water which

passes over his land and he may conswume it in an unfettered fashion for domcstic

3 whicl seems contrary fo the tradidonal viewpoint rhat water on land (unless it s standing) is moveable ~
see K. Reid, spme 1 49 at para 273,

0 Dhid ar p G3.

8t As Whilty has acknowledged, “[ijn tetms of comparative lavr, the Scottish doctrine is very similar if not
identical o (he BEuglisk doctine of riparian rights... The history of the Scotrish doctine of common
interest however is very cifferent from the history of the English doctrine of riparian rights. The laticr
emesged only in the second quarter of the nineteenth ceatury when it replaced the previous orrhodoxy,
often cailed the doctrine of priur appropriation. By contrast the Scots law developed direclly from the e
comrine Deginning (n the eatly seventeenth cenrury at Jutest and at no time received the Baglish docurine of
privr eppropriation”, sgpre n. 47 atp 451, The tenn ‘tdparian’ was fust used in Seotiand in 1864 in the case
of Meris ¢ Bicker (1864) 2 M 1082, (1866) 4 M [HL) 4 - it has been argued thut the term was borrowed
trom English law which in turn had been influenced by French sources through the medium of Amesican
sources ~ see Whitty, mupre n. 47 at p 457,

62 N Whitty, supra . 47 at p 431.

W Yomny € Co » Baukter Dictiflery Co (1893) 20 R (F11) 76 at 78,




(primary), although not industrial {secondary) purposes.” In respect of non-domestic
{or secondary uses), it appeats that a reasonable quantity may be abstracted without
objection, although there must be enough left for the uscs of inferior proprietors.” A
further prescriptive right to abstsact for secondary purposes may be acquired, however.
Gordon has suggested that “although the position is not entirely clear, it would appear
that the prescription i question is the long negative prescription, cutting off the right of
other tiparian proptictors to object to the abstraction.® The period of prescription
would then be 20 years in terms of the Prescription and Limitation (Scotland) Act 1973,
s 8.7 Again in similarity with English ripagan cights, the law scels to stile a balance
between the encoutagement of exploitation of resources and the protection of the

. . . . ar
cotrelative rights of downstream praprietors to receive a flow of the water.”

Nos-apyplication of riparian rights fo water oulside a defined channal

In relation to surface and underpround water ontside of a definite channel, akin to the
position under English common law, the tesource may be used freely by the proprietor
of the land in which it is found and the mitations on such use in tespect of water in a

defined chanael (to take account of the rights of other users) have no role to play here.”

The one exception to this rule 15 that, unlike the position of English law in this respect, a

proprietor cannot intercept percolating watet and hence cut off supply to the inferior

K Retd ympra n. 49 at pazas 287-288. The cghts may be limired under the common law — eg by common
ntezest, servitudes, nuisance or public rights of navigation and additionally in various ways by sttute — eg
tae [lood Prevention (Scotland) Acr 1961; Water (Scotland) Ac: 1980 and the Civic Government
{(Scodand) Act 1982. The abstraction regime is ser to be sadically shaken uy by the Water Services and
Water Righes (Scotland) Act 2303. “Lhis issue is discussed ir: detail in chapter 6.

“ Marguess of Breadaibane » W Flightand Ry (1885) 22 R 307, per Lord Otdinary (Welwood) at 310; Mibon »
Glen-Moray Gleiliver Distitlery Co Ly (1898) 1 F 135,

8 Earl of Kintore ¢ Pirie @ Sous T4 (1903) 5 T 818; sce also Rivdy and Beardwore » Domnte (1872) 10 M368,
BTN, Gotdon, shpra . 58 ar para 7-32. Once the prescriptive right has been established, downstream
ripatians would not be alle w object to the abstraction on e grounds of exhaustion of the sousce.

% The riparian docinne is further discussed in chapter 3.

¥ Miltsn v Glen-Moray Glendivet Dévtiliery Co Lud (1898} 1 F 135, 6 SL.T 5, 20¢.




hetitor for purely spiteful reasons.” This is because in Scotland the right to drain away
the water is subject o the docttine of amwufativ vicind under the law of nuisance.”  Thus,
where a landowner conducts an otherwise lawful exercise of property rights for putely
spiteful motives that may give the party adversely affected by the act grounds to bring 2
legal claim.” ‘The rje may in practice be of little significance, however. As Rankine
explains “it tawust seldom happen that an act of enjoyment of property should be actuated
solely by malice, by a desire 0 injure a neighbour. Tlor that is what the tule requires.
Mere capiice 1s not enough; and the slightest pattimonial interests, present or anticipated,

will suffice to overcame the plea” ?

Capture and underground water

The following section examines the extent thar what can be tetmed a ‘rule of caprure’
applies in respect of underground percolating water. In short, a mle of capture sanctions
the appropuiation of a tnigratory thing from the land of another by the carrying out of
activities upon one’s own land. "Thus, the physical act of capture is sanctioned by the
law. Aside from physical capture, some instances also involve the notion of lepal capture
i the sense that the physical act of capture also enrails the transfer of ownership from

Mia

ohie party to another Clearly a merc physical capture brings with it rather less
conceptual difficulties than one involving the involuntary transfer of owsnership and

these issues will be picked up below in both this chapter and the next, Whether captuze

M IC Reid, suprz n. 49 at p 339; compare with Bradford v Pickfes smpra . 17, 1 may further be the case thut
water canpot be drawn away where this causes a coflapse of suppont to adjacent land.. Thesc issues are
discussed below.,

" See Stair Memorial Bngyelspaedia val 14 paras 2034-2035; Kames, Princples of Egnity (4% ed, 1800} p 42; ]
Rankine supran. 1 p 381,

72 See for exampic Bell. Prinsipis 961, 965,

T Gilasgford v Asiley 1808 M. Appx; . Rankine sgprw o, 1 ar p 383,

P It is perhaps conceptually difficalt to think of the physical act of capture of a substanice Jeading 10 a
capture of ownership from one party b)' ancther. As Penner Las noled “[n]o one can do anything to
interfere with a person’s cwnership of an item of property, since that is 2 notmative relationship. A pcuon
can only do things whick intecfere with 4 persvn’s possession. Interference is factnal, and alters a person’s
factual rel‘uonslup to an item of property. ‘Lhe oaly thing thar can alter a person’s vwoership of his
propetty arte ruies of law or the exercise of legal powers” {|.i. Penner, The ldea of Propergy in Lave [1597) at p
144).
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is merely physical or both physical and legal, the key point is that it involves human
intervention and this should be contrasted with propetiy passing by natural causes - for
example, when a wild animal strays actoss a boundary or escapes and is caught hy

another, ox when watcr runs freely from one tract of land to another.

In this sense, warer deposits undeslying another’s land may be intentonally extracted by
an adjacent wdowner, or more commonly, abstraction may be simply a bi-product of
legitimate work (such as mining) carried our upon a neighbouring land. The existence ar
otherwise of a remedy for a disaffected parly here may vield interesting ideas about the
apphlicability of property rights in a migratory substance like water. The law relatng to
underground water in this regard is also important in that it has commonly been used as

: . 5 . . 24
an analogy to justify the existence of a law of capture in relation to hydrocarbons.

England & Wales

Tt has been argued by some commentators that as a landowner has the right to make use
of water petcolating under his land he may do so even if this serves to capture water
from beneath the lands of others which would not otherwise have been drawn away and
that in this his motives in so doing ate itrelevant.” While this may be so, the rationale
behind this viewpoint 1s based upon a clutch of eatly cases and it is in the view of this
writer that many of these early decisions have in fact been misunderstood. The earliest
decision . this respect is the aforementoned case of Acfan v Blundedl™ The headnaote to
this decision would appear to be unequivocal as it reads that “the owner of land through

which water flows n a subtertanean course, has no right or interest in it, which will

enable him to maintain an action against a landowner, who, in cartving on mining

™ Discussed in chapter 4,
7 See eg K. Guay and S.L Gray, Elewents of and Iaw 4™ ed. 2003) at p 64,
M spran. 17,




operations in his own land in the usual manner, drains away the water from the first

. ' 7
mentioned ownet, and lays his well dry.”

It is important to note, however, that this headnote does not in fact accurately describe
the legal principle set out in this case. Tn Aeion, the plaintiff supplied his cotton mill with
water from an underground well. The defendant, on mining coal on his land, pumped
water which had begun to build up in his mine in order to keep this structure duy. This
action, however, also caused the plaintiffs well to dry up. The Lord Chief Justice stared

that

the person who owns the surface may dig therein and apply all that is thetre found to his
own purposes at his firee will and pleasure, and that if, in the exercise of such a right, he
intercepts ot drains off the water collected from underground springs in his neighbout’s
well, this inconvenience to his neighbout falls within the description of dummnum absque
#njria, which cannot become the gronnd of an action
Aldhough this seems unequivocal it should be noted that the pleadings in the case were
somewhat vague and the judgement slightly confused. On a true interpretation of the
facts, as Maclntyre has suggested, “[dhe vital point to note is that #o waler was ever
abstracted from the plaintif]’s land. 1t was just prevented from getting there which is an

entirely different thing.”"

(erophasis added). Notwithstanding that the Lord Justice
took the view that the water Jying underncath the proprietor’s land (which the Lord
Justice had in fact viewed as pars so4) could be appropriated by the lawful works of

anather, given that this comment is not directly relevant to the facts of this case, these

remarks should be taken as merely obifer.

™ {hid,

5 ihid. ar 353.

¥ ). Maclaryse, "The Development of Oil and Gas Ownership Theoty in Canada' in O and Gas Laz Cases
and Mlawerials, R]. [Tarsison (ed) (1973) ar p 43, As Maclntyre notes at p. 43 (fi. 27}, “[a| close examination
of the facts wili bear out this conchision. although the pleadings are obscure and the headuote is hopeless™.
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Subsecquent cascs that have been referred to in support of the noton that a law of
captutc applies to subterranean water include Chasemore 1 Richard™ and Bradford Pigieies”’
In Chusernore, a House of Lords decision which has been said to forin the leading
authority in the area,” the Board of Health for Croydon dug a large well which reduced
the flow of the local river. A mill-owner who had hitherto utilised the water of the river
to drive his mill claimed for damages when he now found his operations thwaried by a
water shortage. The court dismissed the claim again on the Dasts that the respondents

had an absolute right to extract watet from beneath their lands.

Again jurists have latched on lo this case as supporting the noton that water may
legitimately be extracted from bencath anothet’s land. Fergusoq, for exaraple, asserted
that “[Chasemore] has definitely established thar a proprietor can exhaust the percolating
underground water on his own land, and that he can do so irrespective of the exient to
which it percolares from his neighbour’s land, ot his operatons affect his neighbours
well.”™ It is submitred that this viewpoint is in fact flawed. In Chasemore, 2 study of the
facts reveals that the water had been intercepted prior to its reaching the plaintiff's land.
Thetefore, extraction of the water from beneath that land did not occur. Stmilatly, in
Bradford, the plaintff was held endtled to sink wells into high gtound which intercepted
water on its journey to the plaintiff’s reservoir. Again, however, it is impottant to note
that intetception occurred prior to the water reaching the plaintiff's land. While it may
seemn 2 fairly irrelevant distinction whether or not in cxercising rights to an underground
resoutce, the warer is drawn from beneath a neighbouring land or merely stopped from

arriving there, the distmction it important in that as we shall be noted, many of the early

8 mipra . 5.

8 swpra. . 17.

¥ Werguson, The L of Water and Water Righir tn Seatland, (1907) at p 327,
% ihid ar 329,
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US decisions relating to capture and hydrocarbons are founded upon judicial

misinterpretations of these carly cases.

Despite the mmisconcepUons concerning these carly cases, nonetheless, there now seems
ample authosity which suggests that underground water can be appropriated from
beneath an adjacent Jand without committing any actionable wrong. The carliest case in

this regard scems to be Popplewell v Hodkincor ™

Importantly the basis of this case was
not whether ot not ownership is possible in underground water but whether a right of
suppott from underground water exists at common Jaw. Indeed it was conceded by
counsel for the putsuers that “according to Chasemore v Richards, and other cases, a man
cannot claim a right to subterranean water as such.” As has been noted it is ar least

arguable that this may not be the case and indeed this submission is contrary to the Lozd

Chicf Justice’s opinion in Aeon » Blunde/! that underground water is pars sofi.

Nonetheless, Counsel contended, that the lack of ownership in such waters did not mean
that there was no right to support from the water and averrved that the maxim siz afere
alienupr non laedas applied.  He pointed to dite to this effect in Nowth Eavtern Railwey
Company v Efi™ 'T'his argument was sejected by the court, however. Cockburn CJ
opined that “[a]ithough there is no doubt that a man has no right to withdraw from his
neighbour the support of adjacent soil, thete is nothing at comman law to prevent his
draming rthe soil, if, for any reason it becomes necessary or convenient for him to do

So::_ﬁ(\

This remark suggests that the law here is primarily concerned with the balancing
of competing rights and implies that the absolute right to drain water takes precedence

over the right of support of the water. In its judgement, the court made reference to a

M (1869} Exch LR 248. Although see also Léor » Nosth Eastern Ry Ca 1863 10 HLC. 333 ar 355 & 365.
8 (1]. & I 145, 29 Lj {Ch.} 808)
8 supra . 84 zt 2517252,
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number of possible industrial applications that might result in the withdrawal of support
of underground water from adjacent land. The inference that can be drawn from the
language uscd by the coutt is that a pro-development rationale was central to the
decision. In the court’s view the law should not place hurdles in the way of boua fide

mdustrial activitdes,*®

Popplewell has been followed in a clutch of more recent judgements including Langbrook
Properties Lid v Surrey County Council” "8 homas v Gulf Oif Refining Lad™® and Stephens » Anglian
Water Authority’ 1t was held in Langbrook that the plaintiffs had no cause of action
erther in nuisance or in negligence when the defendants, in deaining water from their
own land, as an incident to this, also drained away percolating water from the plaintiffs
land and caused subsidence. Although the defendant’s actions caused the plaintff injuty,
this was a case of damnum sine infuric. Again the case turned on the fact that there was no
natural right of support of underground warter. We shall teturn to this point below when

comparing Fnglish and Scottish approaches Lo support.

Despite this right to drain water away from beneath an adjacent proprietor’s land, there
is some authority to suggest that if a landowner drains warer percolating from beneath
his land and this has the effect of conflicting with the rights of others in a flowing stream
(eg to drain water away from that stream) then such an action may be prevented by the
parties so affected. ln the case of Gramd Junction Canal v Shugar,” Hathetley 1L.C overruling

the judgement of Jessel MR, held that where a landowner’s operations had the effect of

8 Although it is not a pro-development dectsion in the sense that indusrrial aclvities of others mav suffer
when support of underground water is temoved by anorher. '
87115701 1 WLR 161,

B (197%) 123 S].

811087 3 AL E.R. 379,

1871 LR Ch ID 483,
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draining off water which was flowing in a natural stream then he may be prohibited in so

doing. He stated

if you cannot get at underground watet without touching the water in a defined surface
chaanel, you cannot get it atall. You are not by your operations, or by any act ot yours,
to diminish the water which runs in the defined channel, because that is not only for
yourself, but for your neighbours also, who have a clear right to usc it, and have it come
" N e . : Y
to them unimpaired and undiminished in quantity.””
Thete are obvious practical difficultics with this approach, which shall be discussed
below. In any casc the judgement has since been interpreted in a somewhat narrow
sense. In what may be seen to be a somewhat creative decision, T.ord Alverston in the
_ . . " ) . - .
case of English v Metropolitun Water Beard" supgested that in Grand Junction Canal Loxd
Hatherley’s comments were confined 1o a sitpation whete a party had directly tapped the
stream by bringing his drain into immediate connection with it. Lord Alverston’s view in
this respect was mfluenced by the opinion of Vaughan Williams L) in Jerdeson v Sutton Gas

C.a” where he said :

[wlith regard to Grand Junciton Canal Co v Shipar it seems tolerably clear from the longer
report of this inn the Law Times that Lotd Hatherley treated the case as one in which there
was a direct tapping of an overground siream flowing in a defined chanpel, and not merely
a withdrawal of percolating underground water affecting the underground stream.

Whether this was in fact what Lotd Hatherley intended — and it is doubtful from the
facts of the case whether such a viewpoint is really sustainable — Scotland has furmly shur

rhe door on his general approach on practical grounds as oudined below.”

Capture 10 Scotland

P fhied a1 188,

211967 Jan 28, 29, 30 KBD

? Jordeson v Switan (Gas Co (1899) 2 Ch 217 at 251.252.

# "T'his viewpoint has been upheld by courts in other jurisdictions also — see for example the view of (he
Ohio Supreme Court in this respect in Frazsar » Broun 12 Ohio St. 294, 310 {18610
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In telation to whether or not underground water can be ‘captured’ from beneath
another’s land i Scotland, it appears that Scots law has been influenced hy case law
south of the border in this regatd. Fegguson, for example, points to the Housc of Lozds
decision in Chasemore v Richards infer alia as authority for the notion that water may he
extracted from beneath another’s land without any acton lying.”  As this thesis has
alteady pointed out, Chaserore should not be read as providing authority for this
proposition. Allbeir that there is now ample other authority (o suggest that this principle

hias been accepled into English law.*

Thete appeats to be a paucity of Scottish authority in this atea. As Lyall metely notes,
“the position may be the same in Scotland™ Some cases relative to mining activities
which may give guidance are discussed below.”™ One important case in this area though
is Milton v Glen-Moray Glentiver Distillery.” In Miitun the cowrt held that in relaon to
subtettanean watet, any water which percolates onto that land by natural causes may be

mnrercepted and extracted by the owner of the land — it being no objection that the watet

has petcolated ftom or en route to a stream ot piece of land belonging to someone elge,”®

In Miltor a lower hetitor of a stream brought an action apainst a higher heritor who sank
a well 12 feet from the stream to supply water to his distilery. While recognising that
under Chasenzore a landowner s entitled to freely appropriate subterrancan waret which
would otherwise feed a stream, counsel for the putsuer suggested that “if it is proved
that the well is fed in whole or in part by water which has once flowed in the stream the

withdrawal of that water (even by percolation through the bed of the stream and thence

% [erguson, aspra n. 82 at p 327,

Y5 See the discussion in the preceding section,

6 Starr Memorial Encyclopeacdia Vol 25 at pata 346.
% Under ‘natural and non-patural uses of land’.
Y7 (1898 1 14135, 6 SI.T 3, 206.

% See also K. Reld apra n. 49 at parz 343.
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w

through the intesrvening strata) is outside the principle in the case of Chaseriore, and falls
under the general rules which regulate the rights of ripavan owners in rivers and

streams”.”  In this regard, counsel relied upon the English deciston of Grand [unction

101

Canal Co v Shoger.

Lord Hathetley's view in Grawd [unetion Canal, however, was given short shrift by Lord
Kyliachy (whose judgement was later affirmed by the Inner House) who pointing to the

impracticality of Lord Hathetley’s view, stated that :

it does... appear to me that ... his Lordship’s decision... is cxtremely difficuli 1o
suppott... or reconcile... with the principles laid down so anthoritatively in the casc of
Chasemore v Richards. In the first place, the doctrine is not, in my judgement, a workable
doctrine. Not to mention extreme cases. ., there is hardly, I should think, a coal ar iron
pit in this country which does not to some extent drain from the neighbouting strata and
pump to the surface water that has at some time flowed in a neighbouting stream.
Indeed I should think that the instances must be mpumerable in which mining
operations quite sensibly affect the level of ncighbouting wartercourses. Similasly, therc
are, 1 should think, few systems of agricultural drainage ... which do not, more or less,
have a like result.1

This view points to a ‘floodgates’ argument whereunder the court is not keen to
promulgate an inefficient rule which could lead to a ghut of claims brought by disaffected
claimants in responsc to legitimate comnnercial activities. Additionally, determining the
existence of such potential lability may be difficult’™ and costly for industrial
abstractors to predict ptiot to cartying out their activitics. Moreover, the technical
difficulty associated with detetmining exactly how the abstraction had diroinished the
stream was alluded to when Lord Kyllachy expressed the view that “I am not mysclf able

to accepl as substanual the distincuon suggested between the interception of

2 Milton supra n. 97 ar 40,
109 srpre 11, 90 wt 483, "L'he facss of this case are discussed above,
W Milon v Glen Movay Glenbives Divititery, supran 97 at 14C-141.

t1F . . . o
10t Af fhat rime pcrh'.lps Lt‘l')l)DSSlb_ii.\
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undergtound water percolating through a stream, and the abstraction from the strata of

. . 1
similar water which has passed through the stream”.'”

1t should also be noted that in this particular case, the abstwaction from the stream was
minimal and had no real practical effect on water levels. In the view of the court, such
abstraction from a defined stream would need to be at least material before an action
might lie.'” This leaves open the question as to whether liability might follow from the
significant tapping of a defined stream, although. given stong opinion voiced by Lord

Kyllachy above, this would seem doubtful,

Would the case be different, if the abstraction served to take water away from beneath,
and hence dry up, ncighbouring land? It has already been seen that according to the
peneral principle set out in the English case of Popplewel! » Hodkinson,'™ no action would
lie on the basis that there is no right of support from undetground water. It may appear
that the position is different in this respect in Scotland, In Bald » Alba Colliery'™a
proprietor granted a feu of a picce of land but rescrved the minerals. On the land
buildings had been erected and they stood ahove coal wastes filled with water which
suppozted the surface of the land. He subscquently granted the minerals to a third party
who on pumping out the subterranean water, caused subsidence resulting in damage to
the surface and buildings which had existed at the time of the grant. Tn an action taken
by the feuar of the land both the granter and rhe mineral tenants were found liable for
the damage caused on the basis that the party who withdraws suppott does so at his
pegil.
EZ er;f-( at 141

0 ihdd. per 1.JC Macdonald at 143, and Lord Moncrief at 14+,

s supra n. 84
W5 854 16 12 870,




While this case at first blush may appear to be inconsistent with the English case of
Popplewed/, it has been argued that this is not the case and that Bald and Popplewel! are in
fact reconcilable, by implication Scotland should follow the English rule and that Ba/ld
can be distinguished on the basis that it involves adherence to the principal that ‘one
cannot detogate from his own grant’.  In The Engplopacdia of the Laws of Seatland it is

stated

filn Popplewel!’s case C] Cockburn said ‘[allthough there is no doubt that a man has no
right to withdraw from his ncighbour the support of the adjacent soil, there 15 nothing ut
common law to prevent him draining that soil, if for any reason it becomes tecessary or
convenient for him to do so. It may be, indeed, that where one grants land to another
for some special putpase — for building purposes, for example — then since according to
the old maxitn ‘a man cannot derogate from his own grant’, the grantor could not do
anything whatever with his own land which might have the effect of rendeting the land
granted less fit for the special purpose in question than it otherwise might have been’
The exception here pointed at scetns precisely to cover and explain the ptinciple sct out
i Balds crse V06
While this argument is attractive, it is not entirely persuasive. Clearly the fact that the
granter had feued the land (o the pursuer and then Jeased the minerals to the mineral
tepant in the knowledge that working the same would cause subsidence and damage to
the land and buildings thercon influenced the court in finding the granter lable. The
decision that the pumping away of the water was unlawful, however, appears grounded
on the general principle that “[tlhe party who withdraws the natural suppott, or the
artificial suppott {such as percolating watet] which comes in place of the natural support,
does so at his peril”.""" By implication of the facts of the case, such an obligation not to
remove suppott clearly, on authority of Bald, extends to support of undetground warter —
which is contrary to the English position. [c might also be noted that the arguments

presented in the case make no reference to rights of property in underground water. If

the court had been willing (o hold that such water is pars sof; and the pussuer’s property i

W6 agyclopacriia of the Lawr of Sentland supra n 35 au p 308,
W Bald sspra . 105 at 875, per Losd Max.

'
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sitn, then arguably a case could have proceeded on the basis of misappropriation by the

defenders of the pursuet’s propetty. This idea is retimned to later below.

The right of suppori of underground water

The possible disctepancy between Scots and English law with regard to tights of support
of underground water hears further examination.'® The first key point to note is that the
English position that there is no right of support of underground water has been
criticised on the basis that it is illogical and not consistent with recognised principles of
land law. This point shall be picked up shortly. It may be useful to begin, however, by
noting thar it has becen argued that cases such as Popplewwel/ and Langbrook Properties have in
tact suretched what the courts derermined in eatly decisions such as Bradiord v Pickles. As
Harwood has remarked, “[ijn [Bradford] the wrong alleged was simply deptivation of the
plainiff’s supply of water, nor physical damage to his properiy. Tn effect the plaintiffs
were complaining about nothing more than economic competition”,"” which is to be
contrasted with a situation where the drainage of water causes damage to the property of
another. This is certainly true — the issue of subsidence was not present in Bradjord As
noted above in (his thesis, that case was merely concerned with allocating tiphts 11 the
patural resource to competing users and deliberating whether an abstracting party’s

intenton might be germane to the basis of any claim.

1% This is not the only difference between the two systems of support.  For Scots law, a natural righl of
support atguably cxtends to land not only in its natural state bul also to land which has been built upon,
In Scotaud, it seems aiso o be accepted that support is not « right as such but rather that the other parey is
mezely under an obligation not to undertake works which result in the removal of support. For a
discussion of these issues see R. Rennie, Mineralr and the Law of Seatfand (2001} chpt 4; K. Reid, maprz v 49 av
paras 252-262; W. Gordon spra 1. 58 .ar paras 6-80 - G-130. This wonld appear not to be the case in
Enpland where iv scems that 2 natugal tighi of supporf exisls only in respect of land in its ‘vatural’ state and
in respect of land which has been built upon a fght of support wiil only cxist where the tight has been
acquired, eg through an easeoment (Hakbury’s 1 aws of England (4™ ed) paras 172, 176). Moseover case law
south of the bordet has affirmed the fact that a party may be under an obligation to ensure that suppo:t is
maintuined against potential hazards not brought abour by that party’s actions {alrthough such liability is
hased upon negligence or nuisance and is not strice) — see for example, Leakey » Nasional Trus? |L980] QB
436 (C.A).

1 M. [arwood, "Warer. water, everywhere’ (1987) The Conveyancesr 175 at p 176.
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Moreover, as the next chapter will elaborate upon, under English common law there is a
tight of support in respect of migtatory subsoil substances such as silt and (arguably)
rock salt (and of course thete is a general sight of support of the soil itself), Why this
right of support should not estend to water is unclear. Although property rights barcly
featute in support cases, it mipht be contended that a right of support could be suid to
subsist in such things as silt and rock salt because these substances are part of the soil
and hence owned 7 siftn, whereas underground water is generally perceived to be res
nitlius uantil reduced into possession.  Futthermiore, it scems from the reasoning
employed in Popplewel/ nated abave, that on policy grounds the unlimited right to extract
underground water is simply taken to outweigh any correlative tight of suppott {or pro-
development reasons. While such viewpoints will be challenged in later chapters ia this
thesis, for the present time it can be stated thar from a factual standpoint, such a
distinction drawn between underground water and other subsoil substances, is, of
course, wholly artificial. Land is rarcly supported by watet or minerals alone, but rather

by a mixture of the two, and substances such as silt atc cthemselves suspended in water,

The English position may be attacked further in the light of later court decisions that
have sttived to draw artificial distinctions to circumvent the water cxception and produce
a desived result. In Braee v 5.E. Regional Honving Asiociation’™ the plaintiffs house enjoyed
an easement of support from the defendant’s house. When the defendant’s house was
demolished, 1t did not in itself interferc with the support, but the resultant exposure of
the easrh to the elements caused dehydration of the earth and conscquent damage to the
pluntiffs property.  The coutt held in favour of the phintiff even though it recognised

that there could be no prescripuve right of support from underground watet. The

10 (1984) 270 TL.G. 1286 (C.AL).




distinction that the court drew was that this was not a case of draining away water which
temoved support (which by implication would not have been actionable) but vather the
present case involved “altering the conditions which operated to afford support™.™
Evcleigh L.). contimued “l ... cannct equate... the drying out of clay, through
atmospheric conditons, in particular by heat, as beating any resemblance to then kind of
activity that is granted immunity in the cases to which we have been refersed... If I dry
out a twig I cannot regard myself as taking water from it in any ordinary sense of that

22112

term. .. This view is illogical and as Harwood has suggested “[alppatently the less

water abstracted, the greater the potential Hability!”.""

The water exveplion in Scotland

It is worth noting thar Rankine in fact critcised the decision in Bald on the dubionus
ptemise that it was contrary to the Tnglish position and it is by no means cerrain that the
subtcrranean watet exception would not also apply in Scotland.'"*  If one examines the
Scots Jaw of support, however, it can be argued thal there are further reasons fot holding

that the water exception is not a logical ane in Scots law either.

Under Scots law, the issue of suppott is one which is particularly uncertain and vague
and indeed some confusion exists as to both the legal basis for support and the extent of
its application. After inuny centuries of legal indifference, in practical terms, the issue of
support came to the fore in the mid-19" century when the industrial revolution

prompted the mass excavation of coal by mining in Scotland. Aggressive excavation

Y jbid at 1288, per Eveleigh I.).

W2 figgd,

M. Harwood sapra . 169 arp 179,
1 Rankine wpia . 1.
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techniques led not infrequently to subsidence and hence a raft of claims from adjacent

landowners that support to their land had been ero ded, !
Many of today’s textboolks refer to the notion of ‘rights of s1.1ppo1't’.'lts Despite this, it
has been argued by Reid that this tetminology is pethaps not appropriate.’'  This is

- because thete is no positive obligation on an adjacent or sub-adjacent proprictor to
provide suppott and he need not do anything to preserve existing levels of snpport — the
othet proprictor therefore has no ‘nght’ o support as such. The adjacent or sub-
adjacent proprietor is under an obligation, however, not to undertake any positive act
which setves to endanger cxisting levels of support.'”’ Following Reid’s viewpoint it is
probably bettet therefore to think of suppott less in terms of rights and mote in terms of
an obligation imposed on the adjacent proprietox not to carey out any act which removes

Suppor[‘.“S

The Legal Basis of Support in Scotland
This approach to support is relevant in terms of the lepal basis of this obligation, The
common viewpoint is that support avises ax /ge as an iucident of ownership.” Thus

Rankine describes support as a natural rightm

Such a texm is pethaps somewhat
tusory, however, and piven the preferred viewpolnt that suppott is bhest described in

terms of bring an obligation, it follows therefore that it muy be more prudent to view

W Sec Reid, wpra 0. 49 at pasa 252,

"5 W, Gordon, supra 1. 78 at para 6-80; R. Rennie yzpra 2. 108; D, Robson and A. McCowan, Propersy Law
21 ed (1998) at p 60, MeAllisier and Guthrie, Seoic Froperty Law : An Introduction 1952 at p 43 — see also
the Coal Industry Nationalisation Act 1946 (c39), s 48(1) (1), where the term appears.

W8 Reidl, supre n 49 at para 233,

W7 7iid.

f¥ Such a viewpoint is recognised by other key authors in the field inchuding W, Gordon mpra n. 78 at pars
6-83; ]. Halliday, ‘Conveyancing’ (1997) at para 34-05.

1 Robson and McCowai, supre . 115; MeAlister and Guthrie, sapran. [15,

H Rankine, spra o, 1 pp 384, 385,
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suppott as a restriction on the use of land under the general notion of nuisance or

negligence.

‘The case-law, admittedly, does not bear out a common approach to the legal origin of
support and three possible solutions arc revealed. Reid suggests that despite the
existence of case-law which points to support atising by common intcrest™ and other
authority that support be classified as an implied servitude,'® the most sustainable view is

n ,
2 UUnder such a

that support arises under the general law of delict or nuisance.’
viewpoint, the abligation not to remove support is merely one aspect of the general rile
that 2 landowner use his property in such a way as to injure the property of his
neighbour — séc wtere ino st alienim won laedas.  This viewpoint appeats to be accepted by

¥ Under this view it

other key writers such as Flalliday and, by implication, Rankine.'
would seem llogical to differentiate in any way between the actions of parlics which
removes soil and thar which draws away subterranean water. The support is either
temoved or it is not.  Admittedly support provided by the hydrostatic pressure of
underground water is often {us was the case in Ba/d) not natural support but rather
artificial support. This however should not altet the gencral situation. As Rennie has
stated (affirming the view of Gordon in this regard)™ “...it does not matter how or why

the artificial support is provided; if it is thete at the time of severance of minerals from

the sutface then it is the de fac/o support and cannot be temoved. This seems. .. to be an

accurale statement of the law™.'?

U _Anerew v Henderson: and Disamack (1871) 9 M 554,

122 Caledonian Ry Co » Sprof (1856) 16 12 559, revsd 2 Macq 449, HI..
122 Buchanan ¢ Andrew (1873) 11 M (FL) 13.

124 Sec Halliday, e n. 1245 Ranldue, suprz 0. 1

13 Y. Gordon, spre n. 78 at para 6-89.

126 R, Renme, supne 0, 103 atp ¥9.
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Aside from actions based upon support, it may be worth considering the possibility of
bringing an action simply based upon the facr that something that one once owned has
been misappropriated {without consent) by another.  Such an argument of course
depends on acceptance of the idea that underground water 1s pars sof and hence owned
in situ (in accordance with the doctrine @ coels svgue ad centrazi).  As has been noted from
Acton v Blundelf and Scottish case-law that has followed this rule, such a view is at least
plausible. 1If this is the case then 1t certainly seems difficult to countenance a rule that
allows a thing owned by one party to be appropriated by anothet party without the fitst
party’s consent.  This, however, 1s exactly what court decisions in the USA affirmed 1
relation to hydrocarhon exploration and this general issue is examined i the next

chaptet.

For Scots law, however, it is hard to see how such a viewpoint could be followed. Not
even by pointing to adherence to the doctrine of sawpatio can it be said that such a rule
should be justificd. As noted in chaprer two, the key point about seupatio is that even
uader its Roman formulation it has never sanctioned the appropriation of things that are
currently the propesty of another party.”™ Hence, in relation to migratoty things (such as
watet), where the thing 1s owned i w2/, it follows that another party cannot draw that
thing away and claim tights of owncrship in it on the grounds of seewpatio. Once
ownership of the migratory thing has been lost by the original owner, then (akin to the
practical rule relating ro wild animals'™) it may be appropriated by another under Scots
law. It 15 hard to see, howevet, that Scots law would allow ewwpatio to occur when
ownership is lost becaunse of the act of the caprring pacty. Lt is one thing for the water to
migrate by natural causes to beneath the land of another; it is quite another for the water
to migrate fzanse of the activitics of the other party.

127 Justiciun, Lestitares 11,1, 12; Digest 41,1, 1, 3 and 5.
28 Discussed in chapter 2.




L 2

The situation is, of course, different in respect of things which ate res wufins. Since these
things have never becn owned, the patty who appropriates the same should be able to
claim owaetship on the grounds of aepatio even if they have been appropriated from

bencath the land of another.

These atguments ate picked up again in the next chapter relating to hydrocarbons where
the value of the substance itself may be of more consequence than is often the cuse with
underground water and hence proprietaty actions may be more relevant.  Suffice to say
at this juncture, that it will be illustrated that it is mote ctedible to argue that under
English law even where a migratory substance is owned Z# sifx then it is likely that
propetty would pass to the taker, whete that is a consequence of legitimate activides
upon his own land, leaving no remedy for misappropriation to the aggrieved party. Such
a position tmay at least in part be duc to the general lack of any notion of property in
moveables and remedies ausing from such ownetship in Fnglish law. This issue is

explored more fully in the next chaprer.

Natural and non-natural uses of land

By contrast to the general position espoused io relation to the capture of underground
water, Reid posits the gencral proposition that for Scots law a proprietor tnay not
undertake works designed to caprure water from another’s land against the course of
nature, although he cites no authotity for this.'™  If this proposition were to hold wue
then it would seem that a landownesr who conducts mining operations that serve to alter

the flow of underground water which takes water away from 2 neighbouring land mav be

subject to legal action from the aggrieved parey. As Reid continues, however, “this

121 Reid, rupra n. 49 at para 313,




difficulty is avoided by treating mining as a ‘natural’ use of land, and the consequences of
mining conducted in the normal way as ‘natural’ consequences. The rules thercfore

. . . . . . . . ’13{1
remain unbtreached, while at the same time permitting mining by normal methods”.

. : - : % oy - 32
Reid here cites 2 number of cases including Dusham v Hood,™ Blazr v Hunter Finlay;
Harvey v Wardrap'® and Wilsons » Wuddel > The majority of the cases in fact relale to
situations in which neighbouting lund is {looded by the mining operations of an adjacent

proptietor. In Durbam v Hood, ™ for example, Loxd President Inglis stated

[tJhere can be no doubt... that the owner of a mine is entitled to work out his mincrals
without regard to the interests of his neighbour, so long as he confines his operations to
his own grounds, and resorts Lo no extraordinary means of working; and if the effect of
working out these minerals be to throw water down upon his neighbour who lies upon a
lower level than himself, that iz just the natural servitnde which the lower hetitor must
submit te., 136

In this case as the respondent had sunk a pit and exploded large charges of gunpowder

with a view to geting rid of water which flooded neighbouring land, this fell outwith

natural working of the land and an interdict was granted by the court,

Blair v Hunter Finlay & Co™ is a water abstraction case, however. In this case the court
held énfer alia that an interdict would not be granted to prohibit mining operations which
diverted water away from springs on the surface formerly used by neighbouring tenants.
The Lotd Justice-Cletk was unequivocal : “[t]he law on the case is plain. The authorities

go to this, that a lessec of minetals is entitled to work then in a way he pleases without

1 fhed,

H{L8T1) O M 474 ar 474,

132 (1870) 9 M 204,

153 1824) 3 § 322 (NI 229).

134 (1876) 3 R 288, aftd (1876} 4 R (FIT.) 29.
5 e 131,

W qr 479,
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reference to the injury he may inflict on 2 neighbouring proprietor, so long as he works
them in a fair and ordinary way. He 1s not responsible for pumping dry springs which
had formally been advantageous to a neighbouring tenant....”'® This view was echoed
by Lord Cowan, where he stated that “the ownesr of mincrals may work his mines m the
ordinary manner, and will not be lable in damages, though mischief have tesulted from
his act, whether to neighbouring mine workings ot to the adjoining heritoxs, provided
always he has not acted wrongously or i aemulationen: viciwi”'” Importantly, Lord Cowan
appears to regard underground percolating water as s zallins untl reduced inro
possession when he states that : “[t]he suspenders had no right to the water before it was
brought to the surface, and as little as when it was pumped up [by the respondents]”.'*

Ilence, in this sense no conceprual problem arising regarding the sanctioning of some

sort of ‘legal capture” as outlined above.

Despite such viewpoints holding that where water is diverted away {rom a neighbouring
land or passed onto ncighbouring land by ordinary mining works, no action will lie in
damages or in interdict, as we have previously noted, the case of Bakd would suggest that
even in respect of 2 natural use of land such as mining, where that results in the removal
of support from underground water to neighbouring land then an action would proceed

on that hasis and it must be assumed that Hability would be strict.

Summary of water rights
At this juncture it is appropriate to draw together some of the common themes from the
general analysis set our i this chapter. The above discussion has revealed a lack of

consistency and at times clatity of legal reasoning in respect of water exploitation rights

138 fhid ar p 207,
199 fhid at p 208, Cunuast this with the Bnglish position set owt above i Bradford » Pickies, supran. 17,
190 i

il
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both under English and Scots common law. As noted above, the shifting physical
characteristics of water makes it difficult o apply gencral ideas of property theteto.
Moreover the public nature of water, in the scnse that it is a life-sustaining resaurce vital
for mankind, has rendered it subject to limitations on private ownership. In this sense, it
is important to differentiate berween owaership and rights to exploit. For groundwater,
in terms of ownership, it is atguably best seen as zer mudins until reduced into possession
but it is subject to a largely, untimited right to exploit under both Scots and English
common law. Under comumon law there are few {if any in England) limitatons on this
private right to exploit. Warter in defined channels is again not the subject of private
ownership, but tparians enjoy certain, limited usfructury rights to absttact. While such
tiparian rights can be viewed as limitations on absolute rights to abstract to take inio
account the cotrelative rights of other landowners, they do not countenance wider
societal concerns.™  Although from an owneship perspective thetefore, running water
is generally decmed res comminnes in the sense that it too important a public good to be the
subject of private ownership, this is somewhat irtelevant in the face of widely crafted

private rights to exploit the resoutce.

The issue of a law of caprure is generally fairly straightforward in relation to water
resoutces. Drawing watetr away from the land of another by victue of works upon one’s
own land, notmally involves mete physical capture. Despite some dida to the contrary,
as noted such water resources ate genetally deemed ownerless until reduced inte
possession. Title thercfore merely passes to the first patty to reduce the resource into
possession — even whete the water has been physically taken from beneath an adjacent
picce of land. In relation to percolating groundwater, the combination of a lack of

technological knowledge regarding water levels iz wiw and the deletetions consequences

! Moreover, the prescripuive right thar may be constituted niay in fact act to defeat the corrclative tights
of athers.
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of placing Lability upon bera fide abstractors who had perhaps drawn water away from
the land of others simply as a consequence of their legitimale uscs, weighed heavily in
judicial detetminations suppotting this rule. Tn general, the law in this atea has therefore
been more concerned with sanctioning legitimate industrial uses of water and in the E
absence of any other ground of action (for example, in Scotland withdrawals motivated

by spire and perhaps temoval of support of underground water) aggrieved landowners

will have no remedy at law. The above issues will be revisited in the later analysis of

reform of Scottish water law i chapters 6 and 7.




CHAPTER 4

PROPERTY R UJGACT MINERALS AND OTHER SUB-SOL

MATERIALS

lntroduction

This chapter concentrates on detexmining rights of ownership and use in relation to
hydrocarbons and other fugacious and semi-{fugacious substances in the UK {including
rights under the UK offshore hydrocarbons licensing regime). ‘Lo this end, given a
paucity of domestic sources, extensive reference is made to televant US and
Commonwealth authotity. The chapter also analyses legal approaches to such migratory
things manifest from Ume to time in relation to other related, principles of land-law and
in accordance with general notions of ownership. Some of the policy aims undetlving
the position of the law with repard to these questions are also teased out and will bear

further examination m the following chapters.

Under both Scots and English common law, the general proposition holds that all tines
and minerals that lie beneath the soil belong absolutely ta the holder of the dominiun utile
or tenant in fec simple as part of the land, @ wels ad centrmm (anless reserved to the

superiot).’ For Lingland, this premise was first enunciated by Coke as follows:

Land, in the legal signification cowprehendeth any ground, soil or easth whatsocver, as
meadows, pastures, woods, moores, waters, marshes, turfs and heach... Jt legallv
includeth all casdes, houses and other buildings ... [and| besides the carth doth furnish
man with many other necessarics for his life, as it is teplenished with hidden treasuccs,
ramely with gold, silver, brasse, itot, tyane, leade and other mettels and also with great
varietie of precious stones and many other things for profil, ormament and pleasure.
And lasdy (he earth hath in law a great extent upwards, not only of water, as hath been

b Althoughe by statule all inrerests ir: coal are vested in the British Cou) Corporwion, presendy by the Coal
industry Act 1994 and petroleum is now vested in the Crown by virwe of the Perrolenm Act 1998,

(
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said, but of ayre and all other things up to heaven, [or cujus est solum ejus est usque ad
coelun...2

The basic situation in Scotland in this repard can be summed up in the following
statement: “a conveyance of land in vaqualified tetms [domininm utile] prves a right fo
property in the substance or solid contents™ of the land without any assignable limit.
This is what is meant by a conveyance belng a coeiy ad centrum. There are no limits in the
vertical direction except such as physical conditions impose”.” As Reid has temarked
“[s]o in a downward direction landownership encompasses the ground itself and all that
18 part of the ground {parr so). This includes the constituent materials of the ground —
soil, stones, minerals and the like ~ and also trees, plants, buildings and other objects
» 4

above the ground which have acceded to 17" This viewpoint is well established in both

Institutional writings and subsequent case law.?

The common law position as regatds hydrocarbons has nevet heen clear cut, however.
Prior to the statutory interventon of the Petrolenm (Production) Act in 1934 that vested
all petroleum on-shore in the Crown, the extent and nature of property tights that
landownets held in petroleum reserves was unclear. Indeed the government of the day

argued thal given the uncertainties which shrouded common law rights (o petrolenm in

2 Coke Upon Littieton, 4a. Tt s fair to suy, howevet, that under Fnglich common law in practical tezms
the doctrine of « melo ad centrnry has been watered down somewhat. This can particularly be evidenced in
relation o cases relating 1o trespass into aitspace where it seems thal the tight to alispace is limited to what
a landowncr would reasonably requite — sce for example, Griffiths | in Berwstein v Skyviews and General Lid
[1978] QB 479 at 487 — and competing rights of others may prevail. The doctrine is likely to adhered to in
a strictet fashion in Scotland — see K. Reid, The Leaww of Property in Scotiand {1996} at para 163 and authosities
below in footnote 3.

# The reference to ‘solid conients’ yather than mere ‘contents’ is interesting and may have been an implicit
reference to son-ownership of water in g@zw. In the case at hand, nothing witns on this disdnction,
however, so perhaps nothing should be read into this.

? Glusgon City and District Railiway Co v Mashrayne (1883) 10 R 894 at 899, per Lord McLaren (affd (1883) 10
R 894 IFG. The principle of o wele ssgue ad centime is a proposition frequently asserred in Scots Law — sec
Stair Insts 1L, 3, 59, 11, 7, 7, Hrshine Instinwie I3, 6, T; i, 9,9; Bell Principles ss 737, 940, Tor a history and
discussion of the maxim see F Lyall, The waxin cnjus est sofum in Seots Lam 1978 TR 147,

* I Reid, sipran. 2 al para 198, Accession ocours where two pieces of propecty become co-joined in such
a way as onie becomes part of the other.
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sitn the drastic step of vesting such rights in the Crown was necessary to facilitate
exploration.” Much debate centred at this time as to whether it was possible to own such
a fugacious minctal, s 5w, or given its ‘vagrant’ characteristics, petroleum was (akin to
. . 7 ' . -
perceptions relating to subterranean water’) merely res mullus until reduced into

possession.

Given the fact that petroleum reserves (which include o1l and natural gas) have been
vested in the Crown fot so long there has been litle judicial authority in the UK
concerning what property rights lie with landowners in tespect of oil and gas present
below their land. In the light of a spate of US cases regatding rights of ownesship in
petrolenm reserves, it seems prudent, howevet, to examine some of the theories of
ownership that have developed in the USA. Additonally a chlutch of UK and
Comunonwealth cases dealing with natural gas and similar fugacious and semi-fugacious

minerals and other sub-soil migratory things may also provide some guidance.

US Theories of Ownership of Hydrocarbons
Given the muli-jurisdictional character of the legal landscape in the US, it will hold few
surprises that a number of different theorics of ownership of hydrocarbons have been

advocated and lent judicial support in the USA.

Hydrocarhons as Res Nulfliusg
At the time of the first cases relating to property tights in oil and gas, the US courts

found it difficult to reconcile traditonal nouons of ownership with a substance that

* Craig 11, vil, 17 & 18; Stair 11, iff, 60 and 74; Ereskine, 11, vi, 1; Bell, Pri, ss. 737.740, 940; Robertsun r
Ruecherford (L840 2. 1494, (1841) 4 1. 121, Harvde o Stemware (187C) 9 M. 129; Boyd v Brare (1872) 11 A 243,
Thyte » Tex (1879 6 R. 699.

8 P. Cumneron, Propariy Righte and Sovereggn Righte : The Cuse of the Neorth Sea [1983] at p 33.

P Discussed in the previous chapier.




moved by its own inherent characteristics to and fro beneath the soil. Given the fact
that it was petceived that only animals jerae nmafurae and subterranean water shared these
vagrant characteristics, the courts were quick to draw analogies with such things and
apply theit interpretations of the common Jaw telating to such issues to hydrocarbons.”
Such analogies genctally led to the result that a landowner would have no property in
underground hydrocathon deposits until they were exwacted and reduced into

. D)
]_DOSSCSSIOI'L)

[t can be abserved rhat these early court decisions wete therefore very much rooted m a
formalist legal theory. Such a formalist approach considers legal reasontng to be a
deduction that proceeds from general rules established m previous cases. When faced
with 1 new set of circumstances, undesr formalist approaches, courts will attempt to draw
televant analogies to fill in the gaps and find relevant rules that can be applied.™ It is
thetefore perhaps of litde surprise that in the wake of little other guidance, coutts sttove
to draw analogies with such other migratory things as running water or wild animals

whete the law at least appeared to be relatively well established.

It should be noted, however, that the analogy drawn between hydrocarbons and
underground percolating water or animals firge naturas is somewhat misleading and was
fuelled by a misconception and lack of judicial knowledge concerning the namure of oil
and gas lying &z srale that prevailed at the time of these decisions. As is now widely
recognised, neithcr the migratory and fugacious nature of water nor the vagrant
characterisues of wild animals can readily be attrihated to hydrocarbons given that “oil

and gas occur in essentially closed systems with possible ownership restricted o the

# [lov an extensive list of cases refec to Hemingway, The Law 5f Ol and Gas, 3xd ed. (1991) at p 25.
? See Tawnsend v State, 147 Ind. 624, 47 NF. 19 Hammonds v Censred Kentusky Netwral Cas Co., 235 Ky, 683
75 SN, 2d 204 Jouer » Torest Q! Cp., 194 Pa. 379, 41 AL 1074,




owners ovetlying the rescrvoit” (and not as would be in the case with running waters ot
wild animals, a whole range of landowners)."! A further important point is that undl

tapped it is now well recognised that these minetals do tend to remuain relatively stable

- . ' . 2
within a given reservoir.’

Today theoties of ownership of oil and gas in US States have recognised these facts and
the relative stability of bydrocarbon deposits heneath certain tracts of land has resulted
in two different approaches that recognise landowners’ proptictary rights: first, some
States countenance ownership of oll and gas ‘in place’ beneath the surface of the ground
as a scpatate cstate; and sccondly, some States recogntse no ownership in oil and gas
st as such, but rather what can be termed a ‘qualified” proprictary right to search for

' . 1
and reduce the same into possessmn.1

‘Texas Theory’

The theory of absolate ownership, often referred to as “I'exas theory’ on account of its

origins, prescribes that the estate in petroleum resetves is a ‘defeasible’ or ‘determinable’

14

fee® Inm what can scen as strict adherence to the masim cufue 25t solum ejues est wsque ad

coelsm ¢t ad inferss, the fee holder owns ol and gas w the same extent that he awns other
non-fugacious, minerals such as coal. It should further be noted that akin to the case

with hard minerals, the estate in ol and gas can be scvered from the remainder of the

——

" See SB. Presser and ].S. Zanaldi, Law and American Histary: Cases and Materials {1980).

1 Tlewingway, supra 1. 8 at p 25

2 J. Maclntyre, ‘The Development of Oil and Gas Ownership 1heory in Canada, in Oil and Gas Law
Cascs and Materials” in R.] Harvison (ed.), O and Gas Taw {1975) at p 43.

13 Spictly speaking, where there is merely 2 qualified right of tome kicd (o reduce hydrocarbons into
possession, the hydrocarbons when ja place remain s wdfing — so at least in terms of ownership there is
litde difference between such an approach and a doctrine merely stipulating that hydrocarbuns arc r2s
nullins. Moreover it shall be noted below that the issue of ownership is itself lasgely a red herring and in e
final analysis, at least in determining abstraction disputes, courts tend to abways arsive at the same place,
albeit by a different legal journey.

W See Anshuts, Lond < Lirvesiock Co. vs Union Pac R Co., 820 F. 2d (19¢h Cix. 1987); £/ 2 Texon Deiliing
Ce,, 210 SW 2d 358 {Lex, 1948).
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land and hence ransfested distinet from the land itself.” As the Texan Supreme Court

held in the casc of Texas Company

in place {the oil and gas} lic within the strata of the ewrth and atc a pait of the realry.
Being 2 part of the realty while in place, it would scem to logically follow that, whenever
they are conveyed while in that condition ... 2 conveyance of an interest in realty exists.
ft is generally conceded that, for the purpose of ownership and conveyance of soiid
minerals the earth may be divided harizonwlly as well as vertically, and that title ro the
surface may rest in one petson and Gtle to the strata beneath the surface containing such
minecals in another. Because of the fupitive nature of oil and gas, some courts,
emphasizing the doctrine that they are incapable ol absolute ownership until captured
and reduced intn possession. .. have made a distinction between their conveyance while
in place and that of other minerals, holding that it created no interest in the realty. Bur ic
15 difficult to perceive a substantial ground for the distinction. A purchaser of them
within the ground assumes the hazard of their absence through the possibility of escape
from beneath the patticular teact of land, and, of course, if they ate not discovered, the
conveyance 15 of no effect, just as the putchaser of solid minerals within the ground
incurs the risk of its absence, and therefore a futile venture. But let it be supposed that
they have not escaped, and are in tepose within the strata beneath the particular wact
and capzable of possession by appropriation from it. There they are clearly part of the
realey. 16

The fuct thar such minetal rights are severable from the estate reflect the potentai

economic value of the rescurce and thus efficiency rules would dictate that the such

tights ought to be capable of being transferred in the same fashion as othet minerals.
Oil and gas differs {rom solid minerals, howevet, in that ownetship in place is defeasible >
ot detetminable in the sense that such ownership rights are lost when the oil migrates to
beneath the land of another. As noted ahove — and unlike the case with running water
and wild animals - this is not something likely to be caunsed by nataral canses. ‘The key
question from a practical perspectve therefore, is whether title is lost when the oil
imigrates because of the diilling activities of an adjacent landowner, This important issue

18 returned to below.

* Hemmingway, szpra i 8 acp 27.
Yo 76 SN 717 at 719-720.
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Qualified Ownership

The other popular American theory does not accept that full ownership can be vested in
oil and gas #n siin. Under the theory of ‘qualified ownership’, the landowner or lessee,
whilst not having full property tights i s to the resource, does have a recognised
propictary right w acquire such absolute title by reducing the hydrocarbons into
possession.'” It has been asserted that this proprietary right is analogous with a profiz «
prendre® under English common law or a servitude right to mincrals under Scots law."”
In fact the US courts have alluded to both the concepts of profizs and servitudes to
classify this qualified propuietary right to reduce hydrocarbons into possession, although
the majority of States that teject an ownership in place doctrine have alternatively held
that a landowner holds a profit @ preadre in the oil and gas in the ground. Importantly, it
has been recognised that such a right is an estate in land in itself and hence severable
{rom the land and transferable to others.  Tn the case of Dabney-Johnston Oil Corporation v

Walden the Californian Supreme Court held that

(t/he owner of land has the exclusive right on his land to dtill for and produce oil. This
right {arising| in the owner by virtue of his ttle to the land is a valuable right which he
may teansfer. The right when granted is a profiz ¢ presdre. ., an interest in real propetty in
the nature of an incorporeal hereditament. Under the usual oil and gas lease the owner
confers on the lessce for the term of the lease an exclusive tight to drill for and produce
oil and other hydrocarbon substances. T'he pmfit a preadre. .. is un estate in real property.
If it for a term of years, it is a chattel real, which is nevertheless an estate in reul
property. 2 Where it is unlimited in dusation, it is a freehold interest, an estate in fee,
and real property or real estate. Thus. .. mnterests in oil tights which ate estates in real
property may be granted separate and apart from a grant of surface ttle.2!

It has been pointed out that the approach outlived by the court whete the estate is held

for an unlimited time is somewhat contradictory.  Bennet has suggested that

7 States that espouse such a theory inchude, New York, Califorsia, Alabama, Indiana, Ilincis and
Louistana. For a fuller discussion of US ownership theores see Tiemmingway sugra. 0. 8 at pp 23-30 and
Phillip af 2/, ‘Moders Law of Conservation : And You Thought the Law of Capture was Dead’ 41 Rocky 42
Min, Insi. 17, Rights, prejits a presidre ase discussed below, fufa,

8 A profit a prerdse is type of interest which confers a nght to take part of the soil, minesals or namral
produce. This does not confer a right of vwnership in sit {Bodor v Forest Pest Management Institute (1986) 21
DLR (4 242, ar 249), aithough it is sufficient (o sustain an action of tort agninst third parties.

WALC Daivich and AD.G Hill, Dadutith cnd Willonghty s United FKingdnry Oif and Gar Law 2% cd (19963,

2 in similarity o a lease.




the [Dabney] court seemed to adopt the ownershup in place concept that a separate
mineral estate ownet can be created from an oil and gas lease of unlimited duration,
The court noted that ‘although the oil and gas place doctrine is rejected, interests in oil
rights which arc estates in real property may be granted sepatave and apart from a grant
of surface title’ if the lease s for unlimited duration. In other words, the court
recognized that such a lease creates a mineral estatc and a mincral estate owner who
owns the mineral estate in fee simple absolute — not just u meve profef 2 presdre or chateel
real. 22
This skewed reasoning is perhaps symptomatic of the problems which atse from
attempting to deal logically with a substance that does not fit casily mto existing
categories of property rights. It should be pointed out, however, that the potendal
conflict between an unhimited grant of a rght to reduce a thing into possession not
owned & sit and determination that such a grant represents an cstate in fec has not
unduly concerned the judiciary in allowing the transference of such qualified property
tights in other contexts. As discussed in chapter (wo, under the English common law
relating to wild animals, although it is tecognised that there is no tight of ownership in
wild animals present on land as such, the right of 2 landowner to kill ot rechice into

possession the same — which must be classified as akin to a profit @ prerdre — may be

transferred to others for an unlimited petiod as an estate in land.

It is worth noting that these sorts of definitional difficultics are manifest in other ways.
For example, in vespect of percolating groundwater, landowners receive proprictary
protection afforded by the law in somne ways but not in othets,  As noted in chapter

three, under English common law it would appear that landowners are protected against

3152 P.2d at 243 (mternal citalions omicted),
" 1. Bennet, ‘Ownershin of Transmigrarory Minerals, Urat1 and Zebrus : Proof that Off and Cas Ownership
Law Necds Reform’ JT.RFL 2001.
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loss caused by pollution of the resource by another whose land ovetlics the water but

not against approptiation of all the water by the same individual®

Other Srates that have rejected ownership 10 place have instead held that landowners ot
leasees hold 2 servitude right to oll and gas. For exarnple, as the Supreme Court of
Louisiana (with a civil law origin) held in Shaw v Watson “[i]t is settled ... that a sale of a
landowner’s right to oil and gas beneath his land 1s an alienation of a real right, which
with regard to the prescription by which such rights are released is classed as a servitude
upon the land”*  Again the key point about a servitude right is that it is a real right and

one which can be transferred to others.

Comment

Such a right to reduce the oil and gas into possession are very similar to the qualified
tight to reduce wild animals into possession in that it countenances the practical
difficulties of vesting full ownership in a substance that exhibits ‘vagrant’ characteristics
(albert not, it is subtnitted, as vagrant as wild animals) and hence is not under the control
of landowners until reduced into possession while recognising the e¢conomic valve of
such substances to landowners which hence tequires some form of legal protection.
Moreover, the right is capable of being transferred o others separate from the land in

order to facilitate its most efficient use.

Privy Council Authority

As has been noted, UK authority in this ares is sparsc.  Furthermare it is difficalt to

deaw any concrete conclusions from the case-law. A brace of Privy Conncil decisions

2 'Ihe relevaai case is Badlard » Tomdiusen (1855) 26 Ch 12 11 — e same rule also applies o wild animals -
see chapter 2.
M Shaw, 92 & ar 377-78.




dealing with Commonwealth appeals” on the extent to which property tights may be

said to exist in natural gas sets out contradictory views.

In U Po Naing v Burma Qi Company,” the defendants held 2 lease to a number of oil well
‘sites’ and the tight to take ol from them. In attempting ta extract the oil the defendants
were latgely unsuccessful in this tespect but did manage to draw out large quantities of
gas. The plamuff proceeded to raise an action against the defendants on the ground that
the gas was his propesty. The Puvy Counal opined, however, that the plaintiff did not
own the natural gas obtained from wells sunk for the purposes of extracting petroleum
for the simple reason that natural gas, i win, akin to underground percolating water, is 7es

nalfins, and not therefore a subject of ownership unul reduced into possession.

‘I'he Privy Council, however, performed a notable solfe fuce in the ensuing case of Boyrs v
C‘:;;mdz}m DPacific Railway” In this case, CPR sold land to Boyrs, subject to the reservation
of petrolewn.  The petroleum was then leasced separaicly to an il company which
proceeded to commence deilling activitics. Boyrs subsequently sought an injunction on
the grounds that the ‘cap of gas’ which he owned on top of the oil would be lost on
extracdon. In denying the injunction, the court was nonetheless “prepared to assume
that the gas whilst 2z sifx 15 the property of the [landownet] even though it has not been
reduced into possession.”™ This is in direct contrast to the opinion of the court in 17 Po
Naing that gas, in sitw is res mellins.  Why the coutt took a different opinion in respect of
owncrship of the gas is not clear ftom the judgrent in the case. As shall be discussed

below, however, whether or not the hydrocarhons wete owned 77 sitr had no bearing on

5 Bused upon English common law.
2 (1929) 56 LR (IND. APP) 140,
1953} AC. 217

25 ghid. at 230.
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the decision i either case which followed US approaches in this regard and affirmed the

efficacy of a rule of capuure,

Fugacious minerals in Scots Law

Given the paucity of case-law it temains unclear what the position regarding property
rights 1 fugacious minerals and other such sub-soil substances would be under Scors
common law.” Speculation as to what the position in this regard would be can be
gleaned by deducuden from general principles. As has been noted above, that the maxim
erjus est solum s 4 principle of Scots law is not debarable and while this brocard may have
been watered down in practice i England this 1s arguably not the case in Scotland where
as Reid suggests “the authotities are unanimous i asserting that dominium les with the
landowner and in him alone” ™ It is it well established that, in general, minerals are
therefore pars solf and owned in sitw. Whilst the position regarding underground
percolating water is unclear, on the balance of the authotities analysed in chapter 3 it is
plausibly best viewed as incapable of privare awnership until reduced inte possession.
Nonetheless, it would appear that given the relatively stable natute of ofl and gas there is
no reason to suggest that such bydrocarbons should not, akin to hard minecrals, be
viewed as pars soff and owned #n s’ Moreover, as noted in the previous chapter,
undetground water is arguably treated as being mcapable of private ownership iz sitx not
merely because of its migratory nature but also because it is a life~-sustaining resource

essential to mankind™ The same cannot readily be said of oil and gas deposits,

# This analysis 1s theotetical 1 some seuses given that petroleum resources have been vested in tie Crown
by statute,

S Reld, spran. 2 at para 198

3 Of course the Petroleum Act 1998 expressly provides that hydrocarbons i 54 belong ro the Crown and
the question here is that if there werz no nationalisation of resources what would (e legal position he?

32 Given the importance of water to society in genegal, this raises questions as to why the cuctent common
law in Scotland wears pexcolating gronndwater and water in defined channels differently.  This issue s
discussed further in chaprers 5 and 6.
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particularly when other minerals of potential financial value to the landowner are (aside

from exceptions provided by positive law} parr of the estate in which they are found.

A law of capture and hydrocatbons

Nature of petroleum reserves

Recognition of the nature of petroleum reserves in their natural state is central to an
understanding of the operation of a law of capture”™ in rtelation to hydrocarbons.

According to Taverene

[pletroleum consists of naturally occurring and nattally genetated hydrocarbons and
associated pon-hydrocatbon substances. Natural hydrocarbons are penerated in the
subsoil, in rocks referred o as source rocks, through deep burial characterised by high
temperatures and pressures. After generation, the nawral hydrocarbons migrate through
the rock formations ot tock layers and become enwapped in the pores or fissures of 4
suitable rock such as lmestone and clean sandstonce, khown as reservolr rock... When
brought to, appearing, or present at the surface.. under armospheric conditions,
petroleum may be either soiid {tar, asphalt) or a mixturc of liquid and gaseous namral
hydtocarbons...  After being brouglt up through the borehole and passing the
welihead... petroleum is split into crude oll, condensate and natural gas.?
It is obvious, therefore, that despite the fact that land 1s owned in precisely defined arcas,
‘vagrant’ petroleum resources, being no respecter of artficial boundaxies, may not fit
neatly below any single defined picee of land. Indeed, a reservoir of hydrocarbons may
commonly extend beneath u surface area which has been divided into two or more wacts
of land. In such instances, one of the major questions to be addressed relates to whether
one landowner can legitimately develop the whole field by cartying out legititmate drilling
activities vpon his own land. While UK and Commonwealth guidance is sparse and

conuadictory, the overwhelming consensus of the US case-law is that at common law

such 2 landowner is permitted to develop an entire ficld leaving (he aggrieved proprietor

3 The w or rule of caplure is cutlined m chapter 1 and discussed further in relasion to water in chapier 3.
M Tavetenc, Co-operative Agreements in the Bactroctive Petradesnr Iudusiry, (1996) at p 1.
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with a depleted resource and no legal remedy. Such activities are sanctioned by the law

(or rule) of capture,

Origns of the law of capture

The teem ‘law of capture’ has its origins in the oil boom of the late 19"

cennury in the
USA. The seminal decision in this respect is the 1889 Supreme Court of Pennsylvania

case of Westmorkand and Cambria Natural Gas Co » De. Witt™ In this case, in affieming the

existence of a law of capture in respect of hydrocarbous, the court ruled that:

Hydrocarbons, like wild animals but unlike other minerals, have the tendency and the
power to escape, even against the will of its owncr and to continuc to be his propetty only
while within the arca subject to bis control, but when they migrate to other areas or (all
under the control of other persons, that title of the previous cwner disappears. Therefore
possession of the land does not hecessarily involve possession of the hydrocatbons. 1
someone drilling an his own land teaches the common deposit and obtains through those
wells the hydrocarbons of neighbouring arcas, the ownetship of that oil and gas passes o
whaoever produced it. . .36

It i¢ interesting to note that the term ‘possession’ is uscd here in the fifth line of the
ahove quote instead of ‘propetty’ and the two concepts do not seem to be properly
distinguished here. This notion that remedics stem primarily from possession and not

propetty {or ownetship) is an English common law teaic that will be returned to later.

Following on from this deasion, the subsequent case of Barnard v Monongahela Natnral
Z ) q 74

Gas Co" in 2 similar fashion afforded little protection for those whose oil was extracted
from beneath their feet. In the opinion of the court, the only option was far concetned

¥ of

oil-men to ‘use it or lose i’ and make haste dulling their own wells. It is important to
place these court judgements within the context of the indusay at the time. From a
policy perspective it is clear that the decisions of these courts set out w rule of

convenience ro meet the energy needs of a growing nation, Without such a rule, or any

18 A Y24 [1889).
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agreements between adjacent landowners, the oil simply could not have been extracted

without incurring legal sanction.”

As Mcllvaine P.J. noted in Barnard “[the law of
capture} may not be the best rule, but neither the legislature nor the highest court has

. R an
given us any better”.

Arpuably the most interesting aspect of the law of capture is that it would appear rhat
whether or not hydrocarbons are viewed as being owned iz sity, subject to a qualified
proprietary right to reduce them into possession, or are metely ses uudiing is not a relevant
factor in a capture situation and in every case the &gitimate drilling activities of one party
may lawfully appropriate hydrocarbons which have been dvawn from bencath another™s
land. At least i respect of the 1ssuce of caprute, the issue of ownership of hydrocarbons

in the ground is to a great extent supetfluous. Bennet has gone so fat to temark

one must ask whether these theories [of ownership] really assist legal practitioners and
public administrators in the twenty-first century in predicting how a conflict in the arena
of oil and gas will be decided or whether these theories are merely Socratic method
fodder that law professors love to throw at students. 4

This may be true to some extent but nonetheless the issne of ownership throws up some
mteresting conceptual questions.  Where ownership of the hydrocathons in place is
recognised it seems, at first blush, a somewhat odd wotion that this right of ownership
does not m practice prohibit the taking of propecty from party A by party B without
party A’s consent. As has been noted previously, in relation to oil owned in i, the US

courts have held that given the fugacious nature of od and gas, ownership is simply raken

b,

57216 Pa 362, 65 A, 901 (1506).

# B, Clark, “'he Law of Capture : A Brick Dropped in the Pond of Ownership Theory? (1999) 7 OGLTR
178,

3 Bamward, tnpra v 57,

T Bennet, mgpran. 22
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to cease if the oil and gas migmtes.‘“

This does not metely apply where the oil mgrates
by natural causes (something which in practice is unlikely to occur); the exception goes
so fat as to sanction the ‘caprure’ of hydrocarbons from beneath one tract of land caused

by the legitimate drilling operations of an adjacent landowner. The Supreme Court of

Texas opined that

{tihe cule is simply (hat the vwner of a tract of land acyuires dtle to the oil and gas which
he produces from wells to his land, though part of the oil and gas may have migrated
from adjoining lands. Ile may thus appropuiate the oil and gas that have flowed from
adjacent lands without the consent of the owner of thase lands and without ineurring
Jliability to him for drainage.  ‘The non-liability is based upon the theory that after
drainage the title or interest of the former owner 1s gone.*2

Many US states (Le. thosc that have adopted qualified proprietary rights regimes),
howevet, have found the absolute ownership theory untenable not only in relation to the
queston of how full ownership can vest in substances over which a landowner has
ncither posscssion nor control but alse because the rule of capture is viewed as being
anathema to this doctrine’s central theme, along the lines of if sotacone has full

ownership in propetty how can it be appropuated by another in the absence of the

ownert’s consent without any tesulting pround of action?’ It has been argued that :

this result was contrary 1o the essental characteristic of ownership, viz,, the right of an
owner to follow and to re-acquite his property from one who has removed it without
permission, and concluded that oil and gqt; are mcapable of being owned apart from the
rest of the Jand until actually reduced to possession, the right of the landowner being one
to search for and produce such products.®?

H Hemmingway, spae . § ar p 25,

2 BY » Texcon Drilfing Co.210 8W 2d 558 (Tex. 1948). This theory 1s recogrused i a number of states
including Texas, Michigan, West Virginia, Ohio, Penunsylvania, New Mexico and ‘l'ennessee.

1 Hemmingway, sxpr n. 8 at p 28
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Capture of hydrocartbons/other fugacious substances under UK /Commonwealth case-

law
Does the law of capture operate in tespect of hydeocarbons and other subsoil migratory
substances in the UK? The short answer to this question 18 that the position 1s unclear

and what little case-law exists in this area 1s somewhat contradictory.

Natural gas

In the aforementioned Privy Council appeal of U Po Naing » Burma Qi Company ™ the
analysis iy straight-forward and the coutt simply took the view that the gas, akin to
running waters was ey mallins and hence it belonged to no one untl reduced into
possession with the first party acquiring the gas thus taking title to it. This case then
merely involves whart can be termed “physical capture’ rather than Tegal capture’ — titde to
the gas does not pass from onc party to another as the gas is simply taken by the first
party who acquires it from an ownetless slate.  Capture 1s ‘physical’ in the sense that it is
physically taken from heneath an adjacent land and the law leaves determinatdons of

ownership rights until after when posscssion by one partv has taken place.
y party

The subsequent Privy Council appeal of Beyrs » Canadian Pacific Raihvay® is far more
enlightening on the issue of interaction between ownership and the law of captute. In
brief, even though the cowrt took the view that the gas could be owned in strata, their
Lotdships were not prepared to hold “thac the [oil company] is under an abligation to
conserve the appellant’s gas with the consequent denial of the rght to recover the

324

petroleum in the usual way. The most salient issuc in Boyrr therefore 1s cleatly not

H rgpra n. 26.
B supran. 27, Facts discussec abave.
i ihid at 228,
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one of ownership but rather a balancing of correlative rights. As thetr Lordships noted,
“the question [and hence the more inportant 1ssue] is not whose property the gas is, but
what means the respondents may use to recover their perroleum”. From the judgement,
the most important aspect of the case in terms of balancing tbe opposing rights of the
applicants scems to lic in the fact that the respondents had an cxpress grant to the
peuoleum (albeit not from the appellants) in respect of which it must have been unplied
that there was a right to work the same.” As their Lordships rematked “[b]ut the main
strength of the respondents’ case is that they have a direct grant of the petroleum,
whereas the appellant has merely such residual rights as remain in him subject to the
grant of the petroleum™™ Obviously therefore, the facts of this case arc not fully

analogous to a situation where two adjoining landowners have equal rights to reduce

petroleum (which lies in a joint reservoir) below their land wto posscssion.

The fact that work was carried out in accordance with usual practice was also seen to be
in the respondent’s favour. Counsel for the appellants had contended that the earlier
casc of Bamard-Argue-Roth-Stearns Odf & Gas Co Ltd » Fargubarson” was authority for the
proposition that in working reserved petroleum the respondents would be bound to take
proper care to preserve the appellant’s gas. Their Lordships held that the key point in
Fargubarson (which in fact related to the rescrvation of ‘springs of oil’) lay in the fact that
i that particular case the owners of the oil did not recovet their oil in the nonnal way

but rathet did so by tapping the respondent’s gas in a ‘different container’.™

Later m the
Fargubarson judgement the court in fact affirmed the general rale which was subsequently

followed i Boyrs

W ibid at 228, There was no express dght to work the minerals.
¥ rhidaz 229
40 [1912] AC 864.
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the company ate cleatly entitled to scarch for and work for oil in these springs of oil and
to win and carry it away from them, provided they do so in a reasonable manner and do
as little injury as possible. While the point does not arise in this appeal for decision,
their Lordships think that the company would not be responsible for any inconvenience
ot lass which might be caused o the respondents... in the conducr of thetr operations
in the manner mentioned.™

Tn Boyrs it was pointed out ihat the only possible grounds of challenge might have been
under the appellant’s tight of support, had the surface been disturbed. As there was no
evidence of removal of support, this point was not considered further by the court. This
aspect of the decision appears to be in line with US case law, alluded to above, which
sugpests that even where the gas {or oil) is owned i sifw then i1t can he lawfully
apptopziated by the Jegitimare morks of another. This decision — stmilar to the USA cases
- 15 cleatly underpinned by a policy consideration that supports the notion that natural
resources are there to be appropriated and the putpose of the law should not be to
impose barriers to such exploitation but rather facilitate legitimate activities in this

re Sp ect.

Asphalr

The decision of the Privy Council in Trinidud Asphalt v Ambard™ sits somewhat uneasily
with Boyrs and at fist blush scems to support a thesis denying the operation of a US-
fashioned law of capture. In Trinidad Asphait, when the defendants dug away their Jand,
the scmi-solid pitch or asphalt present on the plaintiffs jand was exposed ro the
elements and then oozed over into the defendant’s border and was appropriated by the
defendants. Additionally, the defendants’ excavation also had the effect of damaging
some buildings on the plainoffs’ land due to subsidence which resulted from the removal

of the asphalt. The Privy Council was prepared to hold that there had been an

S ihid an 870,
S ibid at 87 1.

2 [1899] A.C. 594,




actionable wrong and awarded damages in respect not only of damage to buildings but
also the value of the pitch itself (which preatly excecded the value of the buildmgs) on
the basis that the pitch, as patt of the soil carried with it a right of suppott which had
now been etoded. The fact that damages were awarded in respect of the subsidence to
the buildings caused by the retnoval of support should held few surprises as this is
cleatly in line with the general obligation under English law not to remove support
discussed in the previous chapter.” What is pethaps somewhat more unexpected is that

damages for appropriation of the pitch was also awarded.

An action brought on the grounds of support would not generally involve an award of
damages in respect of the value of the thing providing support which had been removed
(of course, this 1s rarely an issuc 1n support cascs where the complaint relates (o
subsidence and structural damage). Nor did the Privy Council indicate that the actions
of the plainuffs amounted 1o theft (although it was indicated that the asphalt was patt of
the soil and hence by implication part of the estate in which it lay). In the rather opague
judgement, damages i respect of the pitch appear to have been awarded simply on an
rathet unsubstantiated equitable basis. The order of the full court in appeal that damages
be payable only in respect to damages to property on the plaintiffs land was in the
opimion of Lord MacNaghten of the Puvy Council, “fa] conclusion so lame and
impotent [that it is] hardly in accotdance with the prinaples of cquity or common
sense”™ The damages the Privy Council deemed suitable were in accordance with the
otiginal judgement of the Chief Justice and as such, payable in relation to the “njury

[caused] by the loss of the [pitch].”*

5% See support section in chapter 3.
¥ Trinidad Asphal. siupra n. 52 at 601,

5 phid 502,
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What seems to set {vinidad Asphalt apart from the gas cases of Boyrr and U Po Nang is
that the latter cases ate concerned with a situation whete one party is legitimately
exerclsing 2 right to work the minerals in accordance with proprietary or contractual
rights, Trinidad Asphalt on the other: hand involved behaviour by the defendants which
can be considered zleggilimate and hence in terms of balancing the rights of the two parries
the court sought o {ind a way to uphold the plainuff’s arguments and support legitimate
uses aver illegitimate ones. Whether the actions of the defendants in appropriatng the
pitch were prima face unlawful as such is 2 moot point. The fact chat the land had
subsided as a consequence of support being removed gave further credence to the
plaintiff’s case and provided a ground of action which allowed the court a device by
which to award damages in respect of the value of the pitch. Such subsidence was of

course not present in the natural gas cases alluded to above.

Running St

% which involved the withdrawal of silt

In fordenson v Suiton, Southeoates and Drypov! Gav Co,
from beneath apother’s land, the case was determined by reference to the fact that sikt
(unlike water) should be viewed as part of the soil and thercfore subject to a right of
suppott. When the actions of the defendants served to remove he silt from the
plaintiff’s land and hence caused subsidence, an actionable wrong had taken place and a
claitm {or damages was upheld. ‘Lhe issue of property 1n the silt was not directly relevant
to the analysis. Unlike Triwidad Aipbal there was no conscious effort to ‘capture’ the silt;
this was merely a by-product of the work undertaken on the defendant’s land. The silt

was in itself of no value and hence no damages were sought in relation the substance

tself.



Brine

The first case dealing with the removal of brine (salt dissolred in warer) from beneath
the land of another is Sat Unéon 1.td v Branner, Mond and Co.>' When it was alleged that
the removal of brine from beneath adjacent land caused subsidence, the court was able
to side-step the gquestion of whether this gave rise to an actionable wrong as on the facts
the court was satisfied that it had not been proven that the defendant’s pumping
activities had caused the subsidence. The (abifer) words of Alverstone CJ, sugpgest,
however, that where legitimate pumping acuvites had the effect that brne was
appropriated from beneath adjacent land there would be no actonable wrong.  As
merely amounting to water with salt dissolved therein, brine did not carry with ir a right

of suppart. i

A different result cnsued in the subsequent case of o 1.td v British Soda C 7% Tn this
case, scrious damage had been caused to buildings on a factory site belonging to Lots
Ltd, a shoe manufacturer, due to subsidence of their Iand cansed by ‘wild bune’ pumping
by the defendants, on nearby land. Wild brine pumping 15 the extraction by pumping of
saturated brine resulting from the dissolution of roclk salt by water. As the detendants
extracted the brine, mose water flowed beneath L’z land which bhad the effect of
dissolving more salt. The resultant brine was pumped away to be replaced by yet more
water which had rhe effect that land and buildings had subsided. The defendants
argued with regard to the pumping of brine that no case should lie as “there is no
distinction between brine and water when considering what may be pumped from

beneath one’s soil.  Brine 1s merely water containing some degree of salt, and indeed all

36 [1899] 2 Ch 617.

3711906] 2 KB 822.

3 [he mconsistency inhetent in not affording a rigint of support to underground water is discussed in
chapter 3.

V19691 1 Ch 123
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water contains some salt.” They pointed, inter alia to dista i Salt Union Lid v Bronner,
Mond & Co as authority for this propositon.” The plaintiffs however, pointed to the
fact that “no queston arises in the present case of a right to suppott from water, or even
from brine, as opposed to a right of support from solid rack sal’. (emphasis added).”
The fact that such a mincral was part of the soll, it was argued, gave rise to a fight of
support. The court agreed with this viewpoint and following Jerdenson v Sutton Sontheoates
and Dyypool Gas Co™ found that the defendants were liable in damages. Additionally, L
Ltd was enttled to claim an injunction to prohibit further such pumpicg by the
defendants. The illogical differentials drawn between circumstances in which a party
dtaws away underground water and where 2 party dtaws away a substance such as sitt —
which is itself suspended in water - that causes an erosion of support has already been

noted.

Comment

To make some general comments about the law of capture, it is trite to remark that no
real measure of doctrinal consistency results from the relevant case law.  The main
principles that appear to exist are that where a substance is caplated from another’s land,
damages or an injunction may be brought primarily when a right of support has been
infuinged. For this to occur it would seem that the substance removed must be parc of
the soil — eg asphalt, silt or rock salt and that the removal of the same must cause actual
subsidence (which ruled out a claim on such a basis in Bows). 1f no right of support 1s
mfringed then in so far as the activities which are camrted out on the defendant’s land
tepresent o Jegitimate wotking of the land catried out in the usual way then it would

appear that no action will lie — this is fully in line with US cases relating to oil and gas

W ibid ar 127,
8L ihid at 123/126.
62 1899} 2 Ch 217 Ci.
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exploration. Although it causes conceptual probiems with the idea of property, the
extent of propetty rights vesting In the thing iz sitr do not appear to be germane to
whether or not an acdon will lie (at least under Buglish common law). Property rights
ate largely ignored and in the absence of any other ground of action such as support or a
muisance/ negligence remedy, the right to exploit property legitimately out-flanks the

property rights of the aggrieved party.

In Trinidad Asphalt damages were awarded in respect of the value of the appropriated
substance itsclf. As has been noted, however, the judgement is somewhar opaque and
no real legal rationale is presented to justify the award of damages in respect of the pitch
which was appropriated by the defendants. Tt is arguable that the unsatsfactory nature
of the judgement in Trinidad Asphalkt is symptomatic of the deficiencies inherent in

English common law notions of ownership, which shall be discussed below.

Limitations on English commeon law notions of ownesship

While notions of ownership vaty across legal jurisdictions, the conceprt has a number of

general featutes that are commonly taken as read. According to Mattet,

[o]wnership must be protected by the most effective set of jegal remedies that are
available ia the legal system given the circumstances. Typically, the owner will be
protected against (1) dispossession (by a rcmedy that allows bhim to recover the
commodity), (2) behaviors that interfere with the exercise of the property right both
temporarlly {nuisances) ot permanently {destruction) (o this case the legal system will
use the most effective protection that is available piven the circumstances - typically
injunctions and other specific remedies — rather than damages), and (3) claims both
explicit or implicit of incompatible ripghts over the object of ownership,

As allnded to above, where a migratory thing is owned /2 itz by a landowner or leasee, a

law of capture would appear anathema o these general lepal protections attendant to




ownership. To some extent it may be possible to ratonalise this conundrum under the
fact that the English common law arguably does not fully counrenance the idea of

ownership — at least in tespect of moveables.

Smith, for example, goes as far to say that

[ownership] rarely troubles practising lawyers, whose concert is usually as to whart
property is subject to ownership or else what proprietary rights are recognised. The
nature of ownership may be scen as mote of a jutispradential question than a legal one.
[The reason for this lack of interest in the issue of ownership is that] [o}wnership in
Eoglish law is temarkable for the absence of remedies based upon proof of
ownership... |common law| remedies are usually based uponr possession and nghts to
possession. It is generally sufficient simply to prove a better right than the other party
and not necessatily to prove absolute ownership, Uhis bas the consequence that issues
relating 10 ownership are less likely 10 come before the courts.o!
"L'his legal proposition is very much symptomatic of the historical inductive development
of the cominon law system, mn which it 1s the existence of recognised legal remedies
themselves which bestow rights, rather than the deductive civilian nodon that the
existence of a general right confers certain remedics. Under English common law, no
special remedies have developed to enforce proprietary rights.  Interests in tangible
< . . k] L
property are by contrast protected under the banner of ‘rrespassory protection’ for
interference with possession® which encompasses a pumber of tostious remedies

including wespass and nuisance (in respect of land) and trespass and conversion (for

5 6
pegsonalty).

¢ R. Smith, Propesiy Law 20 ed (1998} atp 7.

6 This emphasis upon remedics based upon posscssion rather than ownership is a very pragmatic
phenomenon. Penner has noted thal “jojo one can do anything to interfere with 4 person’s ownership
of au item, since that is 2 normatve relationshin. A person can only do things which interfere with a
person’s possession. Interference is fzcrual, and alters 2 person's facraal relationship to an frem of
property. The ooly thing that can siter a person’s ownership of his propeny are rales of law or the exercise
of lepal powers” ~ [ Pennex, The Idea of Propery in Law (1997) at p 144, It is important to cmphasis,
howeves, that possession is not merely a factual manifestavon of ownership, it is a distinct legal right io
itself — see Holsbaury's Laws of England, (1960} 3% ad Vol 29 at nuras 720 ~724.

06 See generally A, Tetenborn, Clrk e iudred o Tors (18th ed (2000}, Ch.l4; R F. ¥V, Heuston and R. A
Buckiey, Sadnend €& Henston on the Law of Torts (21s0ed) (1996): W N HL Rogers, Winfield & Joloivies; on Tort
(16th ed) 2002): 8. Worthington, Persenal Property Law @ iext and maferals (2002) chpt 7.
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It is rempting to argue therefore that given that oil and gas in the ground has never been
possessed by the landowner then as long as the actions of the wker are i themselves
legitimate and in the absence of any other remedies such as support (and there would
clearly be no wespass in such a scenario) then in keeping with the emphasis on
possessory remedies then no valid claim can be made by the aggrieved party.  This,
however, is to overstimplify matters. Where o1l and gas is owned #» sitr or subject to a
qualified tight to reduce mto possession, even where, as usual, thete is no other available
action based on suppott or trespass, the tort of conversion (a possessoty remedy) would
arguably allow the return of the oil and gas (or an equivalent value). Lven though the oil
and gas is not in the possession of the landowner when it is taken, the original
landowner undoubtediy has a #ight to fake the tane into possession which importantly may be

the basis for an action undet this reniedy.”

Despite the theoretical possibility of such a possessory resnedy it is likely that obstacles
to the bringing of a claitn may result from the fact that Eoghsh common law does not
recognise ownership as an absolute title. 1n pracrice it is not for the agesieved landowner
to prove an absolute title, rather that inl relatve terms his title is better than the takers.”™
This is precisely perhaps where the problems for the aggrieved landowner arise in that
the judge-made law of capture simply holds that the taker’s title is the betier one in
relative terms. The case-law is uwnanimous thai there is simply a choice to be taken
between the competing rights of the parties. The law of capture affirms that the
ascendancy of exploitadon of natural resources acco:ds the capturer with the betrer right
than the correlative right {of potential futute exploitaton) by the other party. This

would even be the case where there is ownership 2z sitn of underground punerals, In the

an




absence of 2 case founded on support, or trespass the legitimate talker in possession gains
a title which is deemed by the coutts to be better than the landowner who has scen the

resource taken from beneath his feet.

Injuncdon

The question of whether an injunction could be applicd for prior to exploitation of the
shated resource taking place may be a different matter, however. The remedy of
mjunction may be sought by any party to prevent the commission of alleped torts which
are anticipated. Given that the award of damages 1s the primaty remedy in England and
Wales, an injunction, as a discretionary remedy is generally granted where the injury or

loss would be such that it could not propetly be quantified.®

To succeed with such a remedy, an aggrieved proptietor must fist establish that he has a
propuietary interest which will be itreparably damaged if the action of the defendant is
not halted®  While a landowner may well have a proprietary interest in oil and gas
beneath his land, it seems clear, however, that a law of capture sanctions the legttirate
activides of the other party so that his proposed act cannot be seen as an unlawful

invasion of those property rights and hence an alleged tort.

It needs to be noled, howevet, that mjunction is an equitable remedy which can be
granted at the discretion of the court. This remedy 1s normally granted when the court is
of the opinion that it would be “just and convenient” to do s0. Iiven though ic

practice the courts have generally been reluctant to grant an injuncrion where all the

1 See Halshury's Laws of Eigland 4% ed. Vol 45 (1983).

%2 This rule can he traced back to Armary w Delanare (2722) 1 Stra. 305; 93 E.IR 664,

8 Drazier, Street o Toriv, 119 B (1999) anp 516,

& Dractor v Baifey (1889 2 Ch. D390; Pride of Dertry Lid v Beetish Colerese Lid (1953} 1 Ch. 149 at 181,
M Neorth Londun Ry v Great Nrthn Ry (1883) 01 QDD 30; Dygaré Stecls Led ¢ Sare (1960) 1WLR 142,
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elements of tort necessary to found an action are not present,”’ courts have on occasion
pranted injunction to protect title to property, even where no tort has been established.”
In Speingbead Spinning Co. v Rifey” the defendants were officers of a trade union who gave
notice to workmen, by means of placards and advertisements, that they were not to hue
themselves to the plainuffs pending a dispute between the union and the plaindffs. ‘Lhe
plaintiffs subsequently sought an injunction to restrain the actions of the defendants as
such actions were intimidating and hence prevented the workmen from hiring
themselves to the plaintiffs which thereby rendered them from unable to continue n
their business and the value of their property was seriously injured and materially
diminished as a result,  “Lhe court held that the acts of the defendants amounted to a
ciime and the coust would interfere by mjunction to restrain such acts, inasmuch as they
also tended te lead to the destruction or deterioration of property. Although it was
recognised that the chancery court has no jurisdiction to prevent the commission of
crimes, Sir R, Malins VC, held that “[tJhe jurisdiction of the [Chancery] cowrt is to
protect property, and it will interfere by injuncton to stay any proceedings, whether
connected with crime or not, which go to the tamediate, or tend to the uldmate
destruction of property, or to make it less valuable or comfortable for use of
occupation™.””  Clearly the facts of this case are different from the “capture’ scenario
central to this analysis but the general principle retnains (hat injuncton tnay be granted
even in circumstances where no tort 1s proven. It 1s surely at least atgualle that
reasoning such as this might be applied to the hydrocarbon scenarno before a proposed

capture takes place.

M Burned » Georye [1993] TFCR 1012, CA.

" London v Ryder (N, 2} 1953 Cl 423, Springhead Spinning Co » Rilyy (1868) LR 6 Eq 351.
™ ibid.

M at pp 558 - 559.



It does at least seem plausible that a claim brought before the court for an mnterlocutory
mjunction which would provisionally halt a party from extraction until the final
application is heard, would not fall on deaf ears. In respect of such intetim applications,
the court must merely be satisfied that the “balance of convenience’ between plamntiff and
defendant favours such a grant.” As Nwosu points out, amidst a lack of clarity as to the
cthicacy of a law of capture, “the grant of an interim () injunction will be Gust and
convenicnt’ i the circumstances because while it preserves the plaintiffs proprieraty
rights, it will not on the other hand permanently extinguish the defendant’s interests.”™
From a practical point of view it is lilkely that the granting of an mterlocutory injunction
would provide a window within which the adjoining proprictors may be able to forge an

agreement in respect of joint development of the resoutce.

Remedies under Scots law

For Scotland, as alluded to above, the authoritics are clear that the landowner alonce
holds dominium and hence m respect of sancuoning the propricty of the appropriation
of anothet’s property upon or beneath land without the ownet’s consent, there would be
no balancing of nghts as such. As noted 1 chapter 3, it is hard to see how Scots law
would sanction the appropriation of « thing owned by another party without that party’s

I : , . . o
consent.” ‘l'o establish how any remedy under Scots law would operate in practice, it 1s

> As Brazier notes a prima favie case does not need to be stated, provided there 1s a ‘serious question’ to be
answeted - Brazier, supra 0. 08 at p 317, If this 15 the case, the balance will thus Lie m favour of a grant of
isjunciion if the award of damages would be inadequate or inaporopriate and the plaintiff has given an
undertaking ta pay damages in respect of the defendant’s Insses from the injunciion if the plaindff loses his
case. Sec Awerican Cyanamid Co » Edineon [1973] AC 396,

0 MNwosu, sapra w31 atp 55

7 'he non~application of exnpatie whete a migratory thing s held o be owned 4 s is slso discussed in
chapter 3.




pethaps useful to draw analogies with the law relating to wrongful approptiation of

minerals in genesal. ™

Whilc mincrals i sifw are hetitable as a severable estate in land, once they are removed
from the suwata in which they lic, they are by definiton rendered moveable. Remedies
for unlawful removal would thetefore relate to the minerals as moveable property. In

respect of minerals in general, Gordon has noted thar,

[w]rongful removal may involve canunal liability for theft or otherwise, but, this apart,
the minerals themselves may be recovered in the same way as any other moveable
property which has got jnte the wrong hands, and an action for damages may be
brought in respect of the wrongful removal. It will normally, in fact, be more practical
to claim damages, and all authotities seem to relate to actions of damages.”™

. . . i
Dyamages for minerals in general are granted in respect of the value of that removed.”
This undentably will cause a problem in respect of capture of fugacious minerals from a
shared resoutce as even taking into account today’s technical expertise in such matters it

may be difficult to quantify the oil that has been taken from beneath an adjacent tract of

land. Nwosu has noted in relation 1o offshore oil exploration:

despite the undisputed advancement in geology and geophysics, it 15 stull impossible to
ascettain the quantity if oil m a particular licence area with relative precision. This is
moreso, where the reservoir straddles two adjacent blocks. This is why there is always
provision for redetermination of tract participation in unit operating agreements.?!

* This analysis is of course somewhat hypothetical in that throughout the UK petroleum reserves are
vested in the Crown by legislation, although an action could thearetically procced on the basis of
appropriation of some nther migratory thing of value.

W Gordon, Sewiiirh Land Law 298 ed (1999) at parz 6-78.

80 Corden » Stuntire (1837) 15 8. 549.

81 K. Nwosu, Te the Law of Capture applicable in Petrolenm Gperations in the North Sea? (1597) @ CAR
1, 117 at p 125. There are furthermore vanious different processes that can be employed 10 estmate oil 1
place inciuding stock ank ol original'ly i place (ST'OQILY), recoverable oil, or moveable ol in place
(MOOIP.
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It is further wotth noting the English decision of Indéan Qi Corg. Lid. v Grreenstone S bipping
S. A" In this case, it was held that if the property of two persons becomes comixed and
intractable difficulties in determining the respective shares of the partics resulted from
the wrongful act of one party, that party will forfeit his intereses in favour of the other
who obtains title to the whole. It is submitted that such an outcome would be
inequitable in relating to ofl and gas drilling unless some fraudulent ot grossly negligent
action could be atuributed to the defender. If the pewolenm had Dbeen abstracred in
ignorance or on the basis that it was a mere incident of their exploit one'’s own resources
then it would seem tmore appropriate to strike some sort of cquitable artangement based
upon an estimation of the resoutce misappropriated from beneath the other’s land.
Although admittedly tus solnton does not citcumvent the practical difficuities with

estimate the extent of oil resources below adjacent ttacts of land.

The established rule in relation to wrongful excavation of minerals generally is that the
minerals taken ate valued 2z sir and that the full value, without an allowance taken for
the costs of excavation, would be payabic if the taking has been done in the absence of
the right to do s0.* If the taking had been done in good faith and with no knowledge of
the other party’s title then it would be likely that the costs of working would be deducted
from any damages payable.” What the position in respect of hydtocarbons in this regard
would be is unclear. It may be suggested, however, that given the lack of clarity
suttounding property tights i oil and gas zZz réw/e and the extent to which a law of

capture operates, if the court were to find in favour of an aggrieved party, then if would

12 (1988) OB 345.
& Gardon v Sittie supra n. 80
8 Dawdicon’s Tre v Caledonian Ry (1895) 23 R, 45,
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seem likely that any award granted would deduct the cost of working the oil and gas

from any damages payable.*

The issue of whether a faw of capture would operate in Scotand and circumvent any
remedy sought has already been discussed in this thesis in chapter 3 in relation to water.
If, the thing in question is res #ullins, by operation of the doctrine of eeupatio, it would
lawfully vest in the first party able to reduce it into possession. Recalling the discussion
in chapter 3, it was submitted that it 1s very hard o see how the law could sancuon the
appropriation of thing which is awned iy siz# from one landowner to another without the

furst landowner’s consent or some compensation. payable, Scots law follows Roman law

8¢

in stipulating that ownership 1s an absolute right™ In general, “[plroof of a right of

ownership prevails over other clums not derived from the ownet’s righ‘c”.‘rw Restituitional

remedics atising from ownership should allow for the return of the property taken by

another. As Gorden has noted, however, the situation is not sa clear cut;

in Scots Law, the distinction berween the remedlies of owner and possessor is blurred.
As Stair puts it : Swe make hot use of the naine or natuge of Vindicution... We have
shown hefore [1#6 I, T Restitution I, 7] that there is a real obligation upon possessors,
not having ttle sufficient to defend their possession, to restore or re-deliver, not ouly to
the proprietor, but to the lawful possessor, which is also consonant to that common
principle of the Roman law swus cigre [to each his own]® While in Scots law, the
awner s, in principle, entitled to tecover the propetty from any other holder, his claim is
not based as firmly on his ownership as it is in Roman law. His claim is rather that the
present possessor is not entitled to withhold the property from him because of the
citcumstances fu which he acquired it His action is therefore a petitory action for
delivery based on the fact that the possessor has no titic to withhold the property in
question, tather than a claim for delivery based on his ownership, although thete may
also be a declaratory conclusion that the pursuer is the owner of the property claimed” 8

8 A claim for interdict would also be possible.

46 See Erskine, 11,1,

81D, Carey Miller, Corporeal Mowabies i Sty Law (1991) at p 6.

8% Srair TV, 2,45,

M. Gardan, ‘Carporeal Moveahle Property” in 1 Reic {ed), The Law of Property in Seatland (1996 at para
531
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It would remain to be secn in practce, whether a landowner with a right to a migratory
thing #n wi# could found upoen his ownership 77 sifx as a basis to claim the rerwen of the
resource concerned (or equivalent monetary value) in a ‘capture’ situation. Unlike the
sitwation with minerals generally, where there would bave been in evidence some
illegitimate act to remove the same, capture of a migratory thing may entail a legitimare
act upon the abstractor’s own land.  Would such circumstances, in Gordon’s words “in
the circumstances in which he acquired it render the new posscssor with “no tifle to
withhold the propetty in guestion” If a court were to take the view that to grant an
aggricved proprietor a temedy in such circumstances may stand in the way of legitimate
exploitation and lead to transactional costs and inefficiencies concerning estimating the
extent and value of the resource then it may be that, despite the initial ownership in
place, the coutt would find the circumstances in which the taker acquired it would not

give tise to a presumption that a temedy should be available.

Rights of exploitation under the UK Offshore Petrolenm Licensing Regimc

From a practical perspective one the maost important UK issucs relevant to this analysis
is the law relating to propetty tights and a rule of capture in respect of hydrocarbons
drilled for under the terms of the UK offshore licensing regime. The ofishore context 1s
by far the most impottant in commercial terms in the sense that given the lack of
petroleum resetves onshore, the vast majority of hydrocarbon exploration takes place
offshore.  Some space is devored here to an analysis of the application of current legal
thinking as regards property rights in migratory things and a law of capture in rclation to
the offshore coptext. The discussion treveals some practical difficuldes and deletertous
consequences of the imposition of traditional (US-based) viewpoints and morcover, flags
up « numnber of relevant policy factors to be considered when developing an appropriate

property allocation regime for migratory things in general.

97




To begin with ir is waorth noting that debates over the applicability of the law of capture
ate tclevant from a practical standpoint m this context. Of cousse this is true because,
despite the fact that offshore licences in the UK are awarded in relation to strictly
defined blocks of UK seaward ateas, ‘vagrant’ petroleum resoutces, being no respecter
of artificial boundaries, do not always fit neatly within a single licence area. Indeed, a
resetvoir of hydrocarbons may extend beneath a surface area which has been divided
into two or mote blocks held by different licensces.” 1n such ivstances, one of the
major questions to bc addressed relates to whether each licensee should develop
sepatately that part of the reservoiwr underneath his own licence block, or whether the
consostia engaged in the exploitation of the joint-reservoir should forge a pact
(‘unitisation agreement) to talke necessary steps to develop the reservoir as a single unit.
As shall be noted, the UK regulatory regime may compel the joint development of fields
which straddle more than one block. The rationale behind compulsory unitisation —
ptimarily to engender more efficient exploitation of natural resources - is discussed

more detail in chapter 5.

Unitisation powers of the Sceretary of State

In telation to UK offshore pettoleum operations, by virtue of Model Clause (MC) 23 of
the Perroleurn (Production) (Seaward Areas) Amendment Regulations 20047 the
Secretary of Srate is empowered to require such unitisation where he is “satisfied thac a
field lies within a licensed area and an arca comprised by another licence and considers

that it is in the national interest in order to sccute the maximum ultimate recovery of

% In the Minster jor Znergy’s report to Parhament in 1992, of 47 offshore production felds in the UK
sector of the continental shelf at the end of 1991, some 19 of these fell within arcas underlying two or
morte licensees. - M. Taylor and 8. "U'yne, Tugor and 17insor on Joint Gperation Agreements, 2ad ed, (1992) at
p.110.

21 3T No. 1435,
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petroleum and to avold unnecessary competitive drilling that the field should be
unitised.” In such circumstances, if the licensees to the neighbouring blocks cannot
agree on a unitisation scheme which meets with the approval of the Sccrctary of State,
the minister may impose his own scheme on the parties. Such a scheme, by virtue of

MC 28 must be “just and equitable” to the parties.

In practice, however, there is no known case whete a scheme has been imposed by the
Secretary of State and 1t may be speculated that parties are keen to shy away from state
intervention and invariably reach their own agreement. Reaching their own agrecment
also serves to avoid the delays and attendant costs that may result from the imposition of

a scheme by the Sectetary of State.”

Unatisation agreements in the UK

Unlike the situation as regards anshore drilling in the USA, it 1s commonplace fot the
unitisation agreements in relation to a joint reservolr to be crafted at the catliest possible
stage of exploration w the UK offshore petroleum regime. The huge expense of the
complex offshore technology, limited seasons for exploration and the capricious nature
of labour und murket supply build a convincing argument for the early implementation
of a upitisation agreement.” In any case, the overriding factor compelling the eatliest
possible unitisation flows from the Secretary of State’s MC 28 power to compel

uniusation 10 the absence of an agreement by the parties.

92 Taylor and Tyne, supran. 90 at p 119.

¥ Addiconally any scheme imposed by the SS may be done in such « way to be favourable to the 35 rather
than the parties {cg in respect of rming).

% Piwsas, The Jornt Cporating Agreeneent st the UK - the rationale bebind ibe matu provisions, CPMLP Ped thesis
(1991) at 2 56.
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Unitisation agrecments, which in relation to the joint reservoir, override the provisions
of each licensec’s Joint Operating Agreement (JOA)” are typically complex and multi-
faceted and have been discussed in some detail elsewhere.”®  When a unitisation scheme
is imposed by the Sceretary of State (or where parties agtee a scheme Lo avoid such an
imposition) the question of a law of caplure operating becomes somewhat redundant,
As shall be noted below, howevert, there may be circumstances under the UK offshore
regime where unitisation could not be imposed by the SS and hence the applicability of a
law of capture may become of great inport.

W here nnitisation pight not be imposed

First, there have been instances where the licensces holding the majority of a field’s
reserves have been allowed to develop the joint field in its entirety.”’ It has been noted
that 1n these situations, “[the DTI] will generally expect the companies wishing to
proceed with the development to obtain the consent of licensees of the adjoining block
who are likely to require an undertaking from those developing the field that they will
subsequently cnter into unitsation discussions if requested to do 50 In 1991, a
spokesman stated that the “Department of f:ﬂnf:::g}-‘,[’]9 would act to ensure that no actons
which may result in the capture of hydrocatbons from adjoining acreage can take place

: . TiH!
unless the agreement of the licensees has been obtained.”™

In practice, a waiver would only be granted by an adjoining licensee where it was

considered that the oil lying in that part of the field heneath their block was of negligible

% The JOA is the contgacr that governs the telationship berween joint-vcntuters cugaged in production
within a particulat licence area. For a discussion see Taylor and Tyae, spra n. 90,

Y6 For example, English, Unitisaiio: Agreements in Upstream Qi and Gar, Thavid (ed.) (1996} at p 115; Taylor
and Tyne, spra u, 90 at p 110,

7 Model Clause 17. Sce l'aylor and L'yne, supran. 90 arp 111

% Taylor and Tyne, rpre n. 90 at p 111,

9 As it was then knowa.

i Quoted n Taylor and Tyne, spra n 90 2t o 111
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commercial value. The difficuldes with such estmations, however, include the fact that
if, as normal, a waiver was granted priot to production, little may be known at the time
about the geology and geo-physics of the field. Tndeed, it may al a later time transpire
that a greater quantity of oil than had hitherto been estimated subsists bepeath the
waiver’s block. It is commonplace, therefore, for the agreement within which the waiver
is set out to include a provision enabling the patties to re-cvaluate the situation. Clearly,
if 2 law of capture was held to operate, it may be prudent for the party issuing to watver
to stipulate that any new unitisation agreement agreed upon at this stage operates with

retroactive effect.”

A second scenatio where the efficacy of capture may become relevant is set out by
Taylor and Tyne when they assert that in circumstances where licence-holders covering
part of a field which also falls into an adjacent block are able to develop the entire field,
and the adjacent block licensees ate eithet unwilling or unable to drill thexr own wells,
then on a strict interprelation of the regulations, it would appeat that the Secretary of
State has no power to impose a unitisation under MC 28.'% This arpument stems from
that fact that strictly speaking MC 28 can only be invoked to avoid unnecessary
competitive drilling and to secure ultimate recovery of pettoleum — it cannot be invoked
merely to achicve cquitable disteibution of resoutces to adjacent licensees. If only one
licence group is seeking to develop the field and has the technical capacity to do so then
there is no competitive dejlling, 1o concerns over the maxipaun recovery of petroleurn

and therefore arguably no national interest requirernent for vnitisadon.™

101 Alteenatively, if as normal one licensee has sold his rights in reladon to a joint reservoir to an adjacent
licensee, it would be prudent to include a flexible pricing clause.
12 Taylor and T'yae, uepra 0. 90 atp 110,
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A further problem might possibly arise when an adjoining licence area has not been
awarded to anothet licensee. If a joint reservolr is discovered in such circumstances, to
avold the appropnation of oil from beneath an adjacent, unlicensed block, it 1s probable
that the Sectetary of State may withhold development consent until the nexr licensing

. [
round or perhaps make an @d bor ‘out of round” licence award.™

It has been suggested
that in such a scenatio it would not be in the national interest to allow the Heence holder
o develop the whole field by delling a well lawfully within his own licence area.’”
Again, however, on a strict interpretation of the regulations, it is arguable that MC 28

will not apply and therefore it may not be possible for the ID'IT te withhold development

consent pending a unit agreement.

Further possible cases may atise when after production has commenced, a jouit reservorr
trom which oil has been drawn by one group of hcensees is detected where one was not
previously believed to be 1 exiswence, From the date of discovery, unttisation would be
compelled under MC 28; prior to this date, however, questions remain as to the legal

ramifications of drainage by a licensee from beneath an adjacent block.

The Import of the Law of Capture

Save whete a party has knowingly misled the DXTT in ordet to circumvent licence
requirements on unitisadon and to obtain DTI approval for a development
programme,"™ in all of the above scenarios if it is beld that a law of capture exists in this

context it Is arguable that partics who have had ofl extracted from beneath their licence

05 Tt may e specuiated that the S8 would seek to impose unitisation in such clrcumstances, but it is
arguable that such a1 move could be challenged in judicial review by the party seeking ta develop the whole
bloclk.

U Some doubt regarding the cfficacy of thus has aniscn i light of the 1994 Hydrocarbons Licensing
Directive; Couacil Directive 94./22/BC,

103 Nwosu, spra. n. 31 at p 16,

105 Ay parties are not able 1o benefi from their vwo {raud.
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area will have no remedy available to them ro compensate for loss of the oil. In the
absence of any agrecement to the contrary, by operation of the law of capture, any o
drawn from beneath the adjacent block would become the property of the licensees who

captured that oil.

In respect of whether such a rule exists in the UK, the Departunent of Trade and

Industry laying its cards on the table, has been unequivocal :

.t s only the oil which lies vertically below the licence which a licensee is entifled to
extract... there is no doubt in the department that a licensee is not enlited to the oil
which may flow into the licence area from adjoining acrcage - licensed or unlicensed - as
a result of any action on the part of the licensees viz. production. To put it briefly the
law of capture does not apply in the U™
This view 15 contrary to US and Commonwealth jutisprudence analysed carlier 1 this
chapter. Against this ait of confusion then, the next section examines the legal efficacy
of the law of capture within the context of the UK offshore petroleum licensing regime.

It should be noted that there is at the time of writing no direct judicial authority on this

1s8Ue,

Property Rights of the Licensees

As has been discussed eatlicr in this chapter, despite the D'IT’s position, accotding to
Commonwealth and American authority it appears that a Jaw of capture in relaton ro
hydrocarbons wouid exist as a matter of common law, at least whete a party is exercising

a legitimate tight to work the minerals in the vsual mannet, While it may be possible

WY Tughes, Departawent of Ensrgy Viem on Unitisation Langham Oil Conferences, London March 26 1992,
Taylor, ‘Unitisation” in Ewropean Energy Law : Sefocted Topics, MacDougall and Walde (eds)) (1994) at p 227,
has pointed out that this asserror would scem curiously inconsistent with the provisions of MC 28 which
comnpel undlisation m the face of competitive drilling if in fact that sclf-same process is not a lepidmute
concept. ln this writer's opiaion, however, there 15 nothing inconsistent in the formation of good industy
praciice regulations which seek to compel behaviour which avoids conflict with tommon law principles.

103




that hydrocatbons could be viewed as pary o/ and hence owned 77 sizr this would seem
not to be a bar to a rule of (legal} capture operating at least under English common law
and claims brought under the heading of removal of support would not be appropriate
on the obvious basis that subsidence will not have occurred. The position may however
be different under Scots law where the importance of the issue of demuium and the
availability of remedics arising from ownetship itself may render a law of capture m
telation to hydrocarbons more difficult to accept. It would seeru therefore thae an issuc
of tnportunce iy determining what law applics w the offshore eovironment. Tt might
also be said at thus stage that whatever the position as to a law of captute may be with
regard to general principles of the common law, the offshore petroleum licensing

framewark and property rights thereunder may in fact bring about different results.

The application of UK domestic laws to the offshore regime

Within the context of offshore o1l exploration, it 1s therefore necessary to establish when
English law applics and when the applicable law is Scottish,  Additonally, and more
fundamentally, it needs to be established that UK laws apply at all to the offshore

regime,

The applicauon of provisions of the domestic Iaw to the UK continental shelf 1s 2 matter
for international law. Acting with aurhority granted by international law, the UK has
taken steps to extend criminal and civil laws offshore. To this end, under the auspices of
the Continental Shelll Act 1964, the Pewroleurn Act 1998, ss 10 and 11 cmpowers the
government to make Orders in Councl extending civil and criminal law offshore. For

the purposes of this thesis the extent that the civil law is extended and the circumstances

Indeed, if captuse doesn’t exist under the common Jaw, in the absence of unitisaton {compelled by MC 28
ot otherwise) oil could simply not be extracted from joint reservoirs.
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in which the applicable law is Scottish or English are the most salient questions. In this

sense, Daintith and Willoughby bave noted that

[wlith regard to the application of the civil law offshore the decision was made to split the
United Kingdom designated waters into English, Scottish and Notthern Irish “areas”, % each
under the appropriate domestic jurisdictions, ‘The present anthority for the division of the
United Kingdom desigrated waters inw English, Scottish and Northern Insh arcas is section
1(1} of the 1998 Act and the Civil Jurisdiction (Offshore Activitics) Order 1987.% ‘The method
adopled by the Civil Jursdiction (Offshore Activities) Order to obtain these ends is to apply the

civil law of the selevant domestic jutisdiction to the appropriate area and also to give the relevant

courst hieeatchy jurisdiction over the appropriate avea”. Lo

Unformumately the wording of the Jurisdiction Order 15 pregnant with ambiguity and
Jeaves open the question of the exact scope of the application of the avil law. Nox is
the wording solely detetminative of the question of which court hietarchy (Scots,
Linglish or Notthetn Irish) 1s to have jurisdiction m a given case. “Something more,

therefore, needs to be said on each of these topics”.!

Does all UK civil law apply offshore?

One problem with the Civil Jurisdicdon (Offshore Activities) Order is that it fails to
stpulate that all domestic civil law applies to the oftshore regime, nor does it make clear
what parts of the domestic law apply to the repime. Article 2 states that the domestic
law of England and Wales, Notthern Ireland, or Scotland as appropriate “shall apply for
the determination of questions arising out of relevant acts.”  (emphasis added) occurring
within the offshore area. Article 1 defines ‘“relevant act’ as “an act or omission taking
place on, under or above the offshote atea” which arises out of activities concerned with

the explotation or cxploitation of offshore natural resoutces,

8 The line between the English and Scottish areas Is drawn along the 50°50° parallel : Civil Jurtsdiction
{Offshore Activitics) Order 1957 (5.1 1987 No. 2197}, arr. 1.

311687 No. 2197

10 Daintith and Willoughby, UK OFF and Gas Law 1-504,

WL ghidd.
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The extent that UK common law therefore applies is not clear. It has been suggested
that it must be taken that given the reference to ‘acts and omissions’ at least the domestic
law of delict (for Scors law) and tort (for Fnglish law) applies to the offshore area.'™ It
is notcwotthy that other areas of law (eg statutes relating to employment law) have been
expressly extended to the offshore area by Patliament separate from the Civi
Jurisdiction Order.™®  On a narrow interpretavon of the Civil Jurisdiction Order,

therefore, it is arguable that aside from delict and (ot and those other areas of law

expressly extended to the offshore area, then the domestic law will not apply.

Under such a viewpoint, the law of property within the UK would not be extended to
the offshore area. A broader, more holistic mnterpretation of the law relating *acts and
omissions’ may be more appropriate, however. Property law and delict/tort are in
practice mtrinsically inked and the question of allocation rghts 1n natural resources 1s
obviously coloured by both areas of law. Determining questions telating to acts and
otnissions in the offshore envitonment may also entail reference to property law as well
as ptinciples of rort or delict. On this basis,

[(Jhe very concept of exploration and exploitation connotes activity, so that the apparent

limitaton of secuon 11{1} can in fact embrace ... issues such as questons of tide, so
. Lo 4
long as they are related ro exploration or exploitation.

Capture and the Licensing reeime

Even if 1t can be speculated that at least under English common law, an absolute
dominium rule is applicable, which would facilttatc a law of capture m relation to

migratory resources such as  hydrocarbons, m relanon to  offshore  petroleum

112 Daintith and Willoughby, spre n 110.

13 As smtutes will generally be tken not to extend beyond rhe boundaries of the UK and irs rerrisarial
waters.

U4 Damtich and Witloughby, sgrg n 110 ar 1-509.
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devcdopment and producton, the analysis is coloured by the legal framework and

application of the UK licensing regime. 'T'aylor and Tyne have suggested that

even if the Jaw of capmre did not apnly 25 a matter of general law, it is possible that each
licence could be interpreted as conferting upon the holders a right to drill within their
licensed atea and to extract any resulting petrolenm. It this interpretation were upheld,
the terms of the licehces would therefore result in a rule of capture as between holders
of neighbouring licences.!15

The suggestion here is that the general common law position is effectively displaced by
the licensing regime. The regime which is implemented is in fact some kind of prior
approptiation regime - ic one in which rights are granted and protected by the State in
respect of beneficial uses.'™™ 1t may be further argued (this point is taken up Lelow) that
by implication of the way in which tights ate granted under this regime, operation of a
law of capture applies. This begs the question as to what exactly the nature of the tights

granted under the licence to licensees are.

Rights under the hicenc
The precise nature of the rights bestowed upon licensees has been the subject of some

academnic debate and disagreement. 1o

Tt would seem useful to begin by identifying what
rights the Crown has i offshore reserves as clearly no greater rights than vest i the
Crown can be transferred to licensees. Under inrernavonal law, by virtue of the Geneva
Convention on the Continental Shelf, 1938, the Crown has ‘sovereign rights for the

purpose of explorng and exploiting natural resources’ within the UK Continental

Shelf ' These tights, as the exclusive preserve of the Crown, inay not be exercised by
ghols, : ¥ 3

15 Taylor and Tyae, supra a. 8l at p. 112

153 Such regirmes are commonplace relative o water exploitation in US states -- see chaprer 3.
U6 P, Cameron, Properly Rights and Sovereion Rivhts : The Case of the North Sea (1983} at p <7,

U7 Reprinved i T. Brownle, Basic Docanrentr in Lniernationa! Law 5% ed (2002) at pp 88-91.

15 Ardcle 2(1).
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any other entity without the Crown’s consent!"” The ptovisions of this treaty arve
enshrined within domestic law by virtue of section 1(1) of the Continental Shelf Act
1964, which provides that ‘any rights exercisable by the UK [under the terms of the
Convention| ouiside tertitotial waters with the tespect to the sea-bed and sub-soil and

their natural resoutces’ shall vest in Her Majesty’.

‘['he key authorides in this arca, Daintith and Hill, have argued that while these rights fall
short of vesting full ownership of the natural resources in the Crown, they are
nonetheless proprietary in nature (ot ‘real’ n Scotland). In suppott of these contentions
they point to authotity to this effect in Earl of Lonsdale v A-G' whete the court took the
view (albeit obifer) that, as a result of section 1(1), ‘statutory tile’ to hydrocarbons

beneath the continental shelf vested in the Crown.'®

This view has not been utaversally shared, however. Qther commentarors have argued
that offshore petroleum deposits are no more than rser saulfus until reduced into
possession and that the licensing regime does no more than set out a regulatory
frameworle for their exploitation which the Crown can control™ Daintith and [ill
counter such assertions, however, by arguing convincingly that “[tlhe wording of section
1(1) is not consistent with the granting of a regulatory power; the contractual form of the
hcences themselves argues agamst it; and so does the absence of any exphicit provision,

in the 1964 Act or elsewhere, forbidding unlicensed activities”."®  'lhe idea that the

2 Article 2(2).

120 11982] 1 WLR 887. at pp. 945 947.

121 Daintth and [T, supra n. 19 arp. 33,

122 ffarriage, NWorth Sea Financing in rhe United Kingdom® (1977) § Tur Bus Lawyer 207 at p 209; Bentham,
‘The concept of a continental shelf and the financial problems of exploitation’ in Fifth Corvnonncatth fan:
w.lifi'r.mw J.'Jrr?z.‘ecrz's}gg.r anid papers {1977y at p 139,

13 Dzintith and Wikoughbv — sypre s 116 a0 p 11,
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Crown obtains proprictary rights to hydrocarbons offshore 1s bolstered by the fact that

customary international law and practice would seem to lend suppott to this notion, !

If one follows this contention it therefore ensues that section 1(1) of the 1964 Act
affords the Crown “the [propuetary] right both to reduce |natural resouvrces| into
possession and to cxclude any others from doing so.”® Is such a proprietary or real
right passed to licensees? In the UK, seaward petroleum licences confer upon the
licensee the exclusive right to “seatch and bore for, and get, petroleum in the sea-bed
and under the subsoil under the licence area”'®  This, ic has been argucd, is best
construed as “conferring 2 Heence (to engage in activides in the Jicensed area which
would otherwise infringe the Crown’s exclusive privilege of exploration and exploitation)
which 1s exclusive and 1s coupled with a grant {of all petroleum which the licensee may
get under the licence).”™  This assertion is ambiguous, however; does this relate to
petroleum beneath the block when drilling is commenced,” or all oil that can be

brought to well-head, some of which may have migrated from an adjacent block? This 1s

a central question and is discussed below.

Unlike other lcences, however, which as a general rule fail to confer on the licence-

holder any proprietaty rights as against third parties,'™ it has been asserted that offshote
petroleum licences “operatc to pass a property right in the natute of a profit @ prendre'™

The best Scottish equivalent is probably rights bestowed by the creation of a servitude

2 see The North Sea Continental Shelf Caser (1969) 1C} Rep 3; For a discussion of the continental shelf
regime see I Brownlie, Prinsiples of Public International T 6th ed (2002) at chpt. 10,

125 Daintith and Hill, supra n. 19 at p 33.

126 Model Clause 2.

1277 Damdth and Hill, suprz 0. 19 at p 34,

17 ‘T'his is the DTTs view a3 noted above.

128 See ey, Pafel v Parel 1983] Crt. App. Unbound Treanseript 930; King » David Afler and Sons, Bifjposiing, Lid
[1916] 2 AT 54 at 59 and Clorer Thearrica) Properites Lid and Westhy < Co Litd. [1936) All ER 483 al 499.
Although for a contrary view see Srrington v Ervinglon and Woody [1952] 1 KB 290.

129 Daindth and Hill, sspra 0. 19 at p 34,




right to minerals, " Without giviug 2 legal basis for this contention, Daintith and Hilk
suggest that the licence should be constiued in such a proprictary fashion in view of the
public policy rationale that “the massive resources which the licensce may be called upon
to devote to the licence warrant the fullest possible protection of his rghts.””"
Regardless of such a public policy atgument, however, the fact that the right to ‘get’ the
petroleum is conferred on the licensees may in itself be mdicative of a sufficient
proprietary intetest enabling the licence to be constiued as akin to a profef ¢ preadie or a

servitude right to minerals in Scotland.

Is a rule of capruse created under the licesing framewor?

For the purposes of this question, it 1s important to note at this juncrure thar licensees
do not therefore have property in the oil until it reaches the well-head. Clearly as the
Crown does not have gk to the oil 22 1wt (at best a proprietary right o reduce the same
into possession) then it {ollows that neither can the licensees. As noted above, under
English common law, whilst nov conferting on rhe holder a tight of ownership o the
subject matter ## sifn, possession of a right akin to a profiz @ prendre is sufficient, however,
to sustain an action in tort on behalf of its owner againse third parties. Sumilar arguments

would apply in Scotland.™

While this scems clear enough, the salient question to be addressed is whether such
protection will extend to providing a licensce with a legal remedy if ofl is captured by an

adjacent licensce [rom beneath his block acting in a legitimate fashion and in accordance

8 As opposed to the creation of a separate fenement reservation of minerals which bestow owsership of
the minerals /2 site — see W, Gordon supsa n. 79w paras 6-28 — 6-67.

13 Daindth and Hill, sypra 0, 19 at p 34,

32 Bolton v Favest Pest Management Institute, 1986 2 DLR (4th) 242 at pp 248-249; Staphens v Snelf (1938) ALL
ER 622; Maron v Clarke (1995) AC 778. A Scottish analogy is Mud Shellfich » Galden Sea Froduge 1992 SL'T
702 in which the court held that a crown tenanc of the sea-bed was able to sue 1 respect of damages by the
defenders to free-fioating mussel larvae which might he caplared by their attaching themselves to ropes
hung by the pursuers over the sca bed and developing into mussels.
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with the license terms under one of the theoretical circumstances set out above in this
chapter whete unitisation cannot be compelled? Rosalyn Higgins is of the opmion that
since the licence grants the tight ‘to search and bore for, and get, petroleum’ in the sea-
bed and sub-soil, “it must be held to imply all that 1s beneath the hcence area at the
momeat of cxploitation.”™ This means therefore that if hydrocarbons have migrated
from an adjoining block by lawful drilling operations, they can be produced. The

D rationale underlying this 1s elaborated by Higgins as

cven where title to petroleum 7r sif is vested in a licence awner, he has legal entitlement
to percolating substances only to the extent that he can ‘capture’ them in production. 1
ste no reason why this should not be equally atteibutable 1o property rights which are
profti a prendre 3t

Daintith and Willoughby agree and argue that the terms of the licence would allow a
licensee to appropriate oit from beneath the block of another licensee in the absence of
any unigsation. While arguing that unlicensed drilling or unauthorised activities which
renders one licensee’s interest diminished could be restrained there would be no action
available in respect of licensed activities which serve to appropriate oil from beneath the

adjacent block :

[t]he reason is that the license, while proprietary in nature, conveys no property in aay
specific parcel or volume of petroleum such as that existing beneath the licensed area at
the moment of the award. It rather authorises, in a defined area, activities of scacching
and boting for, and getting, whatever petroleutn may be present there for the time being,
and accordinply affords no protection against migration of petroleum provoked by the
exercise of identcal rights by the licensee of an adjoining area. Such prarection can only
be provided by the Secretary of State in pursuit of his limited powers to require a

. . s . . . - 'ijr
scheme ol unitisation in approptiate citcumstahces™.™"

13 R, Flggins, Ten Years of Stale Inrofvenrent Lir the Petrolewm Indpsivy Buergy 1aw Seminar Proceedings (1979)
a1 R.LA. Ap argument supported by others; sec for example, Daintith and Willoughby, UK O and Gar
Lan, R26: April 1997), 5-344,

131 Fliggins, sapra n. 203 at R 1.6,
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Conmient

Whatever the position under Scots or Hnglish common law may be, it seems a
convineing argument that once a licence is granted, a law of capture is in essence created
by the licence terms — in that the specific property tighe transferred to the licensees is
one which includes the right to cxploit any hydrocarbons which are brought to the
welthead, which may include hydrocarbons from heneath an adjacent block.  As has
been noted, unitisation may not be compelled in all cases which leaves open the possible
occuttence of the deletetious consequences of a law of capture. Such repercussions,
from a policy petspectve, require to be addressed. The analysis proceeds to this general

issue 1n chapter 5.

It can be stated at this juncture, however, that the example of offshore hydrocarbon
explaitation iltustrates that although a state-controlled, licence-based regime may ensure
that the most beneficial uses are made of scarce resources and hence may be more
favourable than private, absolute domimum approaches 1 this respect, difficulues may
nonetheless continue to exist in respect of the application of such a regime to migratoty
things. Depending on how the licence granted is crafted then it may be that it
encompasses the right to abstract the resource from beneath the land of another — je the
law of capture continues to exist in this context. As noted above in respect of water and
hydrocarbon exploitation, the impact of a law of capture mav be somewhat inequitable
in that, for example, it may render obsolete the aften heavy financial investment in
exploitation of such resources by abstractors powerless at law to stop the resource being
dramned {rom beneath their fect. Having said that, crafing a licensed right in such a way
as to merely bestow authotity upon the abstractor to exploit the resource falitng upon ot

below his own tract of land may be fraught with difficulties from 2 practical perspective,

12 Daintth and Willougaby sapre 0. 133 at 1-347.
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This issue is given more consideration i the next chapter but 1t may suffice here to say
that determination of the extent of the tesource i sitr beneath a particular tract of land
may be a vexed question. Hence such 2 rule limiting the tight to a resource to that
falling beneath or upon a particular piece of land may make exploitation impossible or at
least subject to high technological costs if exploitation is to proceed on that basis or
pethaps significant ttansactional costs in reaching some form of agreement with the

other patty (or parties) affected by any exploitation.

Summary of development of law relating to migratory things

Puor to moving on to a more detailed analysis of some of the policy themes
underpinning different approaches to issues of allocadoinl of property and rights of use in
migratory things, it may fitst be prudent to pull together the development of the
common law across different migratory things undesr both Scots and English law. From
the preceding chapters 1t has become appatent that no single apptoach can be taken to
the allocation of rights in migratory things across both jurisdictions. What can be satd 1s
that despite the fact that at umes it seems that private ownership ## sifw is recognised (for
example, on some authority in respect of gas and underground percolating water) the law
de facto leaves the allocation of ownership of such things untid after they have been
reduced into possession. This result in effect renders the noton of ownership zn situ
latgely meaningless, although the qualified proprietary rights thar are recognised in some
cages may bestow upon the landowner certain legal protection from the acts of others —
eg against pollution of underground water supplics, or spoiling tactcs in respect of
hunting for game. In most cases, an absolute dotinium approach has been taken which
has meant that under the developing common law, landowners have had a largely
uafettered right to exploit the resource concerned. This 1s so, even where their actdons

draw the migratory thing from the land of anothet — what nught be tetmed ‘physical
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capture’, In other cases — where the migratory thing is owned zr sé% - such appropiiation
also entails ‘legal capture’, which cntails the rransfer of ownership from one party to
another. This passing of ownership without the consent of the owner, is save in the case
of a State compulsory acquisition, a somewhat novel concept.  The technwcalitics of
English law, and in pasticular its paucity of remedies based upon ownership, may go
sume way to tatonale this situation from a docttinal basis. As noted above, a rule of

legal capture is more difficult to rationalise under Scots law.

The notable exception to the absolute dominium rule is that in respect of wates in
defined channels, a riparian repime operates under hoth Scots and English common law
which places limitations on the absolute dominium approach in the name of prowecting
the correladve rights of other tipatian users. Additionally, in certain contexts the
absolute right to exploit 4 resouice ay be curtailed. o Scotland, for example, the
absolute right to abstract underground water is prohibited in the limited circumstances in
which the motive in so doing is spitc. Moreover, in both jurisdictions where the thing
removed causes an erosion of support (although not underground water in Fngland and
possibly Scotland) an action may proceed on that basis. The US case-law relating to
hydrocarbons has for largely practical reasons affirmed the gencral absolute dotinium
approach and operation of a law of capture . Moreover such determinations were rooted
in a formalist theory and simply applied existing precedent in relation to other similar

migratory things. Misunderstanding and misconception abound in these decisions.

Aside from the exceptions discussed abave (and discounung statutory exceptions), the
absolute domitium approach reigns supreme in respect of migratory things. As we have
noted from the discussion in the preceding chapters, the doctrine is largely one raoted in

the encouragement of industrial development. Landownets would hence be able o




cxploit natural resources upon their land in a largely unfettered way for economic
purposes which would in turn in gencral serve the interests of soclety. Moreover, the
hidden and ambient nature of many of these migratory things meanr that it would be
unfair and impractical to hold landowners Liable if their legitimate exploitation activities
impacted advetscly upon the rights of others. Additionally, the doctrine is subject to
minimal transactional costs as disputes atising from abstraction are unlikely tw be
entertained by courts and costly determinations of cotrelatve rights — such as what
might be an equitable use - are not required. While such benefits may be present, the
absolute dominium regime has been shown in many contexts to causc intractable
difficulties. Such concetns have in many areas led to the abandonment of absolute rights

of private exploitation in favour of curtailments on use in the name of public uality,
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PART II: CHAPTER §

POLICY CONSIDERATIONS UNDERPINNING MIGRATORY THINGS

Lntroduction

This chapter is concerned with the policy rationale that underping the law relating to
migratory things and examines the need for a re-appraisal of the law mn the light of new
policy aims. As already alluded to in the previous chapters, the current law has at times
been crafted against a vacuum of ditectly applicable legal precedent. In such cases,
courts have simply drawn analogies with other established rules that bore comparison.
In some mstances, such comparisons have been largely specious. At other times the law
has developed 2s a result of specific policy goals that were sought to be advanced. All
this has raken place in respect of substances that ate unique in the sense that they often
fall outwith the control of proprictors in ways not shared with other forms of property.
Somectimes, the nature and extent of the substances concerned occurring on land are
themselves unknown and ‘occult’ and this lack of technical knowledge has been an
influencing factor in shaping the law. The resule is, as noted m previous chapters, u
patchwork of inconsistent, uncertain and at tmes llogical and mefficient rules.  ‘This
chapter begins by revisiting the policy choices that underpin the law relating to migratocy

things.

Policy choices inherent in property and rights of nse in migratory things

As will be discussed later in thus thesis, policy matkers are often less explicit in the
development of law by courts than when determined by regulators. It can be scen from
the preceding chapters, however, that policy choices have informed the development of
the law relative to migratory things in different ways. As noted from part I of the thesis,
migratory things are in general {although not always) not sebject to full ownership rights

while ér sz, The policy underpinning this approach is one which reflects the ambient
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nature of the resource and proptietors’ lack of conttol over such things until reduced
into posscssion,  In addition, at times the lack of full ownership rights i sifw is a
reflection of the wider social utility of the resource and the fact that it is thus too
precious to be the subject of private tights of ownership. As noted above, however,
operaton of a law of capture (whether merely physical or both physical and lcgal) in
general renders the notion of ownership  sitx laxgely redundant — ie remedies will not lie
for the approptiation of the thing from the land of ancther by the commuission of
legitimate works upon one’s own land. The development of the law of capture was
steeped primatily in the ground of necessity. This rule of first possession reflected the
ambient nature of migratory thinps and the fact that the extent of their presence w sty
and the impacts of different uses could not akways be evaluated, at least without heavy
transactional costs, prior to any proposed uses. Traditional approaches m this regard
therefore reflect 2 notion of efficicncy — ic in the sense that a legal regime ought not to
stand in the way of valuable industral exploitation and rather encourages the same by

heing characterised by certamty of rights of use.

The law of capture renders the extent that a private landowner is vested by the law with
rights to exploit the resource concetned as the key question in respect of migratory
things. The dominant model discussed above in respect of migratory things is one of
absolute dominium (or absolute right to use). Akin to thar relative to the law of capture,
the undetlying policy rationale behind the absolure dominium approach i founded upon
the enicouragement of lepitimate beneficial uses in the name of socieral advancement and
also efficiency, in the sense of certainty of right of use and avoidance of tansactional

costs in respect of costly court disputes that might be hatd to determine equitably.
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Subtle vartations in the absolute dominium tule were uncarthed mn fespect of wild
animals which. refleet different policy ideals. In the context of ‘hot pursuit’ situations, by
compating Scottish and English approaches theteto, we can see the two policy matkers
of encouraging beneficial uses and efficiency being pitted against one another.  Under
the Scottish rules, where one is in hot pursuit of a wild animal or where it has been
mortally wounded, the law would grant the pursuer a property right in the thing at that
time inn the name of recognising the effort and perhaps economic investment that had
been expended in the pursuit. By contrast, under Finglish approaches, reflecting the
factual uncertainties that might surround the decermination of when partics wete in hot’
pursuit or when an anirmal was mortally wounded, in an efficiency-promoting measure 1o
cut down on any resulting transactional costs, property would not pass until the animal is
captured or killed, As we will learn later in this thesis, thete may commonly be a balance

to be struck between these competing policy aims in respect of migratory things.

The notion of beneficial uses promoted by the absolute dominium regime mmay also
encompass recognition of the fact that certain uses which might be beneficial in some
ways are in fact detrimental to other current or projected uses of value. In respect of
water in defined channels, we teviewed above the operation of systems of ripatian rights
which sought to recognise the correlative rights of adjucent landownets in water running
through their land. While perhaps on some occasions quelling beneficial, industrial uses
of tiparians, these limirations upon absohate rights of exploitation can be seen as a

reflection of the protection of the legitimate uses of others in society.

While ripartan rights regimes reflect the correlative rights of other lJandowners, there may
be widet constituencies that may fall under the protectoral banner of ‘beneficial uses’.

While the development of the common law relauve to hvdrocatbon exploiation
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reflected the traditional policies of efficiency and a narrow view of facilitating beneficial
uses by adopting an absolute dominium approach and a law of capture, unitisation
developments like those discussed above in the UK occutred in the name of providing
equity in respect of the correlative rights of competing industrial users and conservation
10 help prescrve a finite resource for the bhenefit of all in society. Hence, in this sense the
policy of facthitating ‘beneficial uses” has a wader, societal connotation. Fqually, it should
be remembered that efficient rules which encourage legitimate exploitation do teflecr the

wider notion that such industrial development benefits society in general.

A further policy, which in broads terms might be labelled onc of Jegality’ can be
identified from US hydrocarbon jutisprudence. Altbhough US courts reiterated the
general rationale behind the absolute dominium wuse rule and operation of a law of
capture in terms of clarity of right and facilitating legitimate uses, the approach taken in
such matters was also rooted in precedent relative to other migratory things. The courts
here can be seen to be striving to act in accordance with cxisting legal rights that
landowners had previously been held to have vested mn them in respect of other,
compatable ambient resources. While this formalistic approach to legal reasoning is not
quite synonymous with the issue of the state’s acting i accordance with existing private
property rights in a resource in respect of the imposition of a new state-conuolled
exploitation regime that is alluded to later in this thesis, nonetheless, this recognition of
waditional approaches in migratory things reflects a general policy of recognising existing

legal rights.

The above policy rationales can pethaps be grouped imnto three broad headings: legality;
efficiency and the cncouragement and protection of beneficial uses. These policy

markers will be {urther developed and explored later in this thesis in relation to an




analysis of the current reforms which are currently taking place in respect of water
exploitation in Scotland. It is fair to say that the dominant absolute right to exploit
model might be viewed as efficient and moreover encourage beneficial uses in certain
ways but the approach is myopic in that it may be produce woefully deficient results with

regard to other aspects of these policy markers. The discussion now turas to this issue.

The Absolute Dominium Rule Re-Visited

The chapter now proceeds to an analysis some of the general problems that may
emanate from the dominant ‘absolute dominium™ approach to migratory things that
developed under UK common law and parties’ reliance upon self-help remedies i this
context. In this sense, the wholly negative experience of the TS oil industry in the late
19" century may be partticularly instructive. In light of these general deficiencies, the
chapter then proceeds to an analysis of same of the more specific problems that may
emanate from a largely unfettered right for landownces to absttact water. The iy
followed by an examination of some of the alternalive approaches to percolating
groundwater found in other jurisdictions (particularly in the USA®) and the rationale
behind adoption of these new rules and rejection of the traditional absolute dominium

approach.

Sotne general problems with absolute dominim approaches
A diminished property right
The absolute dominmium approach’ is often expressed as an unferrered property right - a

manifestation of the @ ol usque ad centium doctrine in relation to land ownership.* The

! Or unfettered right to expleit approach.

2 "The USA was chosen because of ihe muldfatious approaches maanifest in different states and the
abundacce of materials available.

3 This term shall be use to denote this approach throughout but see the note below.




absolute, largely unfettered right to abstract vaderground water under FHnglish and
Scottish common law, or to abstract hydrocathons undet eatly American jurisprudence
can clearly not be viewed as a full property rmght in the tradittonal sense, however.”
Chapter 3 touched upon the imirations inherent in property rights in things subject to a
law of captusc in that where a substance is at law held to be owned v 5227 or subject to a
propetty tight to exploit the same, this in itself would generally offer no protfection
against the lepitimate actions of others catried out on theit own lands which has the
effect of drawing that substance away, This 15 clearly a phenomenon anathema (o
recognised fundamental chatacteristics of property mights. It 15 mtetesting to note that
the opposite also applies in respect of this absolute right to appropriate - ie. no remedy
is generally available to otber parties adversely affected by exploitation of this absolute
right to underground water. Lhis Is cleatly inconsistent with the general notion that
property is conceived as both a bundle of rights in a thing and also responsbilities wo
exploit the thing in such a way as o not unrcasonably cause harm to others.  Even if
one perceives property as a uiitary tight, exploitation of such a tight is of course
normally subject to the qualification of reasonableness in respect of tights of ofhers,

Again this approach is not reflected in the absolute tight o exploit underground watet.”

This notion may be taken further in that that things subject to a law of capture (whether
the law bestows them with the label of ownership in place or not) are arguably wholly
deficient in relation to commonly recognised central attributes of property rights. In

relation to things subject to a law of capture, as Votecler has stated

* Diiscussed in chaprer 4.

5 Morcover, despite the common use of the terms ‘absolute donunium’ or ‘absolute ownetship” respect of
groundiwaler, as was seen mn chiapter 3 the better view would seem to be that manifest in the early case-law
was an absolute xight o abstract groundwater which gave no ground of action in tort rather than
ownership in the water itself.

¢ See for example, | Penner The Idea of Properiy in Law (1996}; |. Penner “The Bundle of Righis Picure of
Propesty’ 23 LICYA L. Ren 717 (1996).

“ Although of course dparan dgiis 1o water in defined channels do countenance e cotrelaitve yights of
othess.
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the fundamental characterisucs of property tights ate absent. In neoclassical econonuc
theory a ‘property right’ refers to a bundle of entitlements defining the ownet’ rights,
privileges and limitations for use of a resource... An efficient property rights system has
the following characteristics : 1) universality — all resources ate privately owned, and all
entitlernents completely specified; 2) exclusivity — all benefits and costs accrued as a
result of owning and usieg the resources should accrue to the owner, and only to the
ownet, either directly or indirectly by sale to others; 3) transferability — all property rights
should be wansferable from one owner to another in a voluntary exchange; 4)
enfarceability — property rights should be secure from involunrary seizure or
encroachment by others.b

Using the example of ground-water in the Texas Edwards Acquifer, it may be noted that

none of these [above] characteristics have been present under a law of capture. There
was no universality because entitiements could not be specified under a system where a
pumnper’s use of water was vulnerable to extraction by a neighbor, Exclusivity did not
exist. Duting periods when pumping was not needed, well owners did not have the
option of leasing or selling the water to which they had access. Similatly, transferability
did not exist.  Even if a well owner was paid not to pump water, nothing prevented
another landowner drilling a new well into the Acquifer to begih pumping, Thus 4
transfer would be rendered meaninpless because the purchaser was not protected from
excessive pumping by other users  Finally there could be no enforceability of a property
right for all of the reasons stated above. There was no effective way (0 prevent one
pumpet from cncroaching on another individual’s properiy right.?

Generally speaking where praperty tights are well defined in respect of the charactesistics
set out above, an owner has 2 strong incentive to use that resource wisely because a drop
in the valne of that resource is tantamount to a financial loss.  “Lhis is not the case,
however, with resources that are subject to a law of capture. The lack of knowledge
today as to what the state of a shared resource may be tomortow, encourages inefficient

behaviour." By this it is meant that even though the most efficient way to exploit a

tesource may be to sit tight for the time being with 2 view to exploitation at a larer date,

8T Votteler ‘The little fish that roaved : The Endangered Species Act, state groundwaler law, and private
property rights collide over Texas Edwards acquifer’ {1998) 28 ENTL (Environmental Law) 845 at p 875,
L Votteler, vapra o, B a p 875.

10 Tt 15 worth noting that the extent to which the nght te capiure water is 1n fact a property right is an
important question when it comes to discussing whether the imposidon of a state contralled Ecensing
regime for abstracuon amounts to an appropoadon of propersy and hence if imposed without
compensatior: may be contrary to the European Convention of Fuman Rights (RCHR), protacal onc,
article ang. This point (as well as other human dghts concerns) s discussed extensively in chapter 7
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use of the resource may be undertaken prior to this because of the fear that delayng
exploitation will let in another user who’s actions may entirely or significantly deplete the
resource. This idea is indrcative of the well-known concept of the ‘ragedy of the

commons’, which this thesis turns to next.

Tn Hardin’s chssic article “The tragedy of the commons’ he laid out the choices facing a
rational berdsman contemplating the grazing of additional stocl on a single, commonly
held pastare."’ Considering the range of options available to him, a herdsman may weigh
up the potential benefits of adding one more amimal to his herd. Clearly all the profirs
emanatng from the grazing of the additional animal will acerue to the herdsman while
the detriment to the pasture will be shared amongst all the owners of the pasture. On a
rational basis therefore the herdsman will add that animal and any number of others o
his herd in an effort to maximise his profits.  Other herdsman are likely o respond
likewise in an effott to restore parity with the first hexdsman. ‘Lhe resulting ‘tragedy’ is

the rapid decimation of the pastare and the consequent loss of profit for all.'™

A self-fulfdling prophecy 1s in evidence here. When an absolute domimium rule is in
place, parues may seck to exploit shared resources before other parties make use of the
same and deplete the resource which may in itself lead to over exploitation, wastage and

other inefficiencies relative to the particular substance concerned. Having said that there

1 G. Harcun, ‘The tragedy of the commons’ (1968) 162 Seieme 1243,

YUa Similariy, under a simple allocation rule radonal actoss have no incentive to invest in maintaining or
mproving the asset ¢ st as the fruits of such investment will be shared by all who may uccess the
resource whether they have paid for such javesunent or not — see T, Eggertsson, ‘Oper: access versus
common propeny’ in T, Anderson & F.8 MeChesney {eds.), Property Righis Cooperation, Cenflicts aud Law
(2003) at p 75.
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may be some circumstances where this soxt of rule 15 appropriate. In some of che eatly
US cases in relation to o1l and gas, amidst a relative legal vacuum, the coutts made

practical decisions that were viewed as cfficicnt at that time.” Tatlock has suggested (in

fact in relation to shared water resoutces, but the undetlylng principle is the same) that

[2} simple allocation rule is appropriate when the costs of allocating a common resource
are high, supplics are abundant, and all competing uscrs arc making a similar usc of the
resource.  Capture becomes inefficient [however] when the costs of  present
consumption become high.  Ideally, a pumper should base the decision to pump on a
compatison of the present versus future benefits of extraction. A rule of capture is
inefficient when it is likely that future uses be more highly valued because it penalizes a
pumpet who defers consumption [and finds the resource no longer available to him).t®

Ot! boom and bust
Hardin’s model is no mere theotetical construct. The ‘tragedy” inherent in an unfetiered
right of private exploitation in shared resources was all too apparent in the oil boom in
the late 19" century in the USA.  As seen in chapter 4, operation of a law of capture left
parties to joint reservoirs who found their ‘black gold’ drained away from beneath their
feet with the only friend of a self-help remedy of making haste and doing likewise. In
the USA, the deleterious practical ramifications of the operation of this ‘law of piracy’
and resultant competitive drilling was stark. Against a backdrop of ‘use it or Jose it’, oil
exploration in the US became “a kind of wild race where there was no compunction in
driling on a reservorr straddling the boundary of a lease and producing from it as much,
as fast, as possible.”" Of this competitive drilling, Hardwicke asserted:

the outstanding evils commonly in miad ate... production in excess of requirement,

unnccessary storage, untimely drilling of wells, tae drilling of many unnecessary wells,

wasteful and disorderly production practices, instability of markets and feast and famine

with respect to reserves, and particularly the unsound and burdensome drill and produce
as you please method 1o protect property lines against deainage. 15

2 As scen in chaprer 4.

3 D. Tadock, Law of Waser Rivhis and Besonrees (20017 at § 416

W Blinn 22 .al,, International Petrofesine Exploraiton and Esploitation Agreersenis, (1986) avp 210,

15 [ardwicke, “The Rule of Capiare and its knplications as Appled w Oil and Gas® (1935) 13 Tevar Law
Revia 391.
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"The cost of the unnecessary production wells was passed on to the consumer in terms of
higher prices.”® However, the increased production levels led to 2 flooding of the matket
which in fact caused prices to plummet and hence greatly reduced investors’ profits.”
Excess production produced storage problems and whilst oil was stored in a variety of
makeshift receptacles such as “pullics, ctecks and earthern resetvoirs until demand

1

increased ot until storage could be bLuilt”™ resulting in evaporation and seepage, excess

natueal pas was simply evaporated into the air. The extent of this wastage cannot be
overestimated. In the infamous Glen Pool vil field, for example, it was estimared that

some 50,000,000,000 cubic feet of natural gas was wasted by 1912.”

There ate furthermore other serious problems, aside from overproduction, which may
tesult from compettive drilling for hydrocarbons. As Murray and Cross have contended

individual non-cooperative oil production will not only increase the costs of produciion,
but will also dissipate the benclits achievable from a reservoir due to certain geological
charactetisiics of the oil fields. The most efficient production of cil from a field requires
a reservoir specific rate of production and careful well location. This is generally called
the ‘maximum efficient rate’ or “MFER” of production. The production rate of an oil
ficld must be controlled to maintain the pressure necessary to force the oil out. The
location of wells is also crucial hecause if wells are diilled into the portion of the
teservolt containing gas or waler, these wells permit escape of the very substances that
produce the pressure necessary to recover the ol Engineering studies can now
approximate the most efficient rate of production and well location for a particular
rescivoit, 2

Such technological knowledge concerning optimum well spacing and MER of
production cleatly lends itself to collaboration between compedng users. ‘Lhe
compulsory unitisation provisions relative to UK offshore hydrocarhon exploitation

discussed in chapter 4 are cleatly underpinned by such concerns.

¥ 7. Clark, The Oif Centnry 97-992 (1938).

17 zbid.

16 R, Chamberluin, ‘A new dimension in the satable taking of nalural gas in Oklahoma : enrolied house bil’
1221 Fall (1984) Tufa Law fowrual

W1 Clak, supia 0. 16 at p 149,

2P, Murtay and T Cross, “The casc for a iexas compulsory unitization statate’ 23 5¢ Maon<s L.J. 1099, pp
1108, 1109, (ateraal citasions omitred),
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The Coase Theorem

The oil boom and bust scenario dlustrates that an absolute dominium approach may
result in inefficiencies and ultimately be of no benefit to etther the competing parties
themselves or society as a whole.™ As Mattei notes, however, most legal rules in fact are

of a  default nature?

“They constitate a programme of allocaton of resources from
which pattics are in principle able to negotizte alternative, more efficient solutions™.”
What in economic theory has been termed the “Coasc Theorem” stipulates that whenever
pattics are left free to negotiate alternative rules — and the wansactional costs of so doing
are not prohibitive — parties will attempt to negotiate mote efficient agreements which

‘contract out’ of the general law.

So, for example, in a theoretical Tand subsidence case, suppose patty A’s benefits from a
continuous pumping operation were greatet than the hatm inflicted on B by the
subsidence emanating from such an opetation. If B was cmpoweted at law to prohibit
A’s actions, A and B could negotiate and come (o an agreement whereby A would make
a payment to B equal to the damage sustained. A stll would realise a net gain by
continuing operations hecause the benefits would outweigh the costs incurred in the
payment to B, If the benefits did not outwcigh these costs, then A would simply not
proceed with the pumping operations. Suppose, instead, that B had no right at law to
prohibit the acdons of A, Where A's benefits from continuous opetation were less than

the harm inflicted on B, it would be in B's interest to induce A to cease operations by

#a This point is bome out further in the conlext of water use later n this chapter.

2 Those that he werms ‘vielding rules’ or i dispositivus 1o be connasied with 1les which eannot be avoided
— ‘coercive rules’ ot /ur cogens — wheseunder some greater public or third party interest must be protected -
U. Mactel, Baric Principles of Property Law (2000) a¢ p 55.

22 hid at p 54,

# 5ee R, Couse, The Problemn of Social Costs’ 3 L. @ Eewn 1 (1960); R. Coorter, “I'he Cost of Coase’ 11 J.
Legad St © {1582). Assuming that partizs ase acting rationally. This assumpiion is not always borne out in
practice and s Zurther discussed: ux chapter 7 in relaton 10 water merkets.

126




w:

making a payment to A. The payment, equal to the benefits that A could have gencrated
through continued operation, would compensate A for the lost benefits. Meanwhile, B
would be realising a net gain in benefirs as the costs 1o induce A to cease operations
would be culweighed Ly the benefits derived from not having to suffex the harm. Tf B’s
benefits m avoiding the subsidence did not outweigh the net costs to A in ccasing

operations then on a rational basis no agreement would be forged.

In the light of this, should it therefore be a concern whether the current law in relation
to migrafory things may result in the inefficient exploitation of these scarce resources?
Will parties not scek out their own more efficient agreements which will circumvent the
deleterious consequences of the law? The key point is that transacional costs and the
risk of non-compliance by the other partics to any agreement may dictate otherwise. As
will be seen, a parry may {at least imtially) stand to gain more petsonally by breaching an
agreement or failing to agree to such arrangements until other parties begin to do
likewise. Aside from the above difficulties, it may be problematic to estimate the costs
ur benefits that may acerie to each patty from any patticular coutse of action. In
relation to the hypothetical subsidence case above, establishing a party’s costs resulting
from the other patty’s proposed activities (which moreover may not be cettain to cause
subsidence at all} and establishing the correlative profits that mayv emanate from the
exploitation that might cause the subsidence may not be easy to determine with auy
certainty,  Additionally, such determinations may themselves entail expensive

: . 4
technological processes and hence may add to transaction costs.”

¥ In relation o percolaing gproundwater, for cxample, Todd states “lkjnowledge about groundwater has
impraved in recent years, hur it resmaias costly. In fact, rcladve to the immediately apparent, somewhat
small benefits of coardinating well spacing, knowlzdge and other transaclion costs involved in cootdinating
may seen very high.  Tryansaction costs may be so high as to foreclose any brrgaining”. D. Todd,
‘Common Resources, Private Rights and Liahilities : A Case Study un Texas Groundwarer Law' (1992) 32
Nat Resnaprzes | 233 at ¢ 240,




Game theory

By utilising a game theoty model Murtay and Cross dlustrate that, in the context of
hydrocarbons exploitation, while three partes to a jolnt reservolr can mutually gain from
cooperation and conttacting out of the genmeral law, one party might be tempted to
increase his gain through non-cooperation to any agreement although ultmately such
non-cooperation may result in all parties (and society in peneral) dramatically reducing
their cost-benefit ratio.” The prisoner’s dilemma inherent in their model can be
sununarised as follows : if we assume that the total recoverable oil from a reservoiris 3 B
and the rotal costs are 3 C, then assuming that the oil is readily accessible and hence the
value of the oil will outweigh the costs of production, if the three partes cooperate to
produce from the well the same amount of oil, cach party’s profit can be set out as

follows :

1HB-C
2)B-C
BB ~C

If party one decides that he can maximise his profits by ceasing to cooperate and

doubling his efforts, then the following brealkdown of profits is realised :

(1} 1.3B-2C*

@ 758 -C

(3).75B-C

If the 2™ party decides to do likewise, the result would be :

5 Mutrray and Cross, swpre o, 20 at ppp 1105 — 1110
¥ Doubling the production will not double oil recovered. If the profit made on the oil is sufficient
however, this would not deter him.
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(1) 1.2B-2C
) 1.2B-2C

3) 6B~C

If the third party decides (o cease ‘cooperation’, the result becomes

(1) B-2C
2) B-2C
(G B-2C

The original allocation of recovery returns to the original situation where parties were
cooperating, but the key difference lies in the fact that cach parly’s costs have doubled.

An additional 3 C has been expended by society 1n costs.

Furthermore, if the fact alluded to zbove that competitive drilling may reduce the
amount of oil which can be recoveted from the reservolr (as drilling operations deviate
fromi the muximumu efficient recovery) is taken into account then {assuming that
doubling production results in a fifty percent reduction in recoverable petroleurs) the

final resulr is thus :

(1). 5B -2C
@ .5B-2C
(@) 5B-2C

Unitisation respornses
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In reladon to oil and gas development in the USA, the voicing of such concerns paved
the way for calls for compulsory unitisation of joint reservoirs and against such a
backdrop remedial action on the part of both industty and government was deemed
necessary to avoid these undesitable consequences. Over time, such action took place in
the guise of conservation rules and practices within the US oil industry,” and also
through both US state and federal Icgislation governing well-spacing and compelling
unitisation of joint reservoir opetations.” All US states, with the notable exception of
Texas, have now adopled legislative measures compelling compulsory unitisation of joint
reservoirs.” This is a typical, neo-classical economic apptoach to solving the problems
of ovet-exploitation of shared resources through either the vesting of the property in the
state or at least curtalling unfettered private rights to exploit such resources and re-
definition of rights to private individuals by government institutions.” The extent that

such an approach ought ta be imposed within Scotland in relation to water resources is

discussed in chapters 6 and 7.

As noted in chapter 4, in relation to offshore hydrocarbon exploitation in the UK, the
law of captuse that is arguably inherent m the licensing regime is similarly circunvented
by the compulsory unitisation powers of the Secretaty of State which may be 1nvaked to
avoid the deleterious consequences of competitive drilling in circumstances where an oil
field straddles more than one block. As the previous analysis in chaptcr 4 suggested,
however, on 2 literal interpretation of the model clauses, the Secretary of State may be

unable to impose a scheme where only one parly is willing or unable to develop the jont

» See Murply, (ed). Couservation is Ol and Gas : A Local History, 1948 (1975; reprini).

2 For examples of the legislatve regulatory measures, approved by the Supreme Court, see Ghbin Qs Co. »
Indiana, 177 TJS 190, 44 L. Ed. 729 (1900). See also the Model Act on Consexrvatior: 2949 promulgated by
the Laterstare Oil Compact Commission,

# Tt is interesting that such a move towards unitisation was not viewed as a federal matrer despite the
public interest in maximising recovery. Presumably this was duc to the srates’ jurisdiction over land and
the lack of publiz ownership of hydrocarhons.

0 G.A, Tobin of 4/, “Waircr Resources” in Geography tr Auserica Gaile ané Wilmort eds (1989 ar p 127.
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field. As there is no compceouve driling in such circumstances, the 58’s powers of
unitisation could arguably not be invoked. Of course the fact that there s no
competitive drilling in suck a scenario means that many of the deleterious consequences
of the absolute dominium regime — such as incfficient exploitation of the resowrce and
over-production — would be avoided. Nanetheless, such a scenatio is clearly unpalatable
in that it potentially renders partics who have invested heavily in a project with no
recontse at Jaw when the natural resource is exploited by an adjacent licensee. The lack
of guarantee that one’s financial stake will be protected at law is stark, For the policy
teason of encouraging investment and safeguarding the interests of investors it is
arguable that such a loophole should be closed™ A simple redeafting of the
appropuate Model Clause 22 would restore the posttion to that which legislators

obviously intended.

This chapler now proceeds to the issue of compartative approaches to migratory things
which are manifest in other jurisdictions. The focus shifts to water Jaw, as the study will
later involve an examination of the current reform of Scottish water law,  The material
in this following section will assist in informing the analysis pertinent wo that debare.
This chapter now reviews different approaches manifest in respect of water resources in
the USA and begins with some specific problems that the absolute dominium approach

might hold for water exploitation.

Water exploitation

‘Lhe absolute dominium rule revisited
In chapter 3 it was noted that the wadittonal rule that applies at common law 1 respect

of percolating groundwalter in the UK 1s the absolute dominium rule under which a

s Although it is arguable that as investment decisions could be made ‘n the knowledge of such a tisi then
there is no need for rhe law 1o offer prateciion agatnsy ir.

bl
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landowner has an unfettered zight to make use of such water as may be present below
lus land. At the extreme end of the traditional rule is that espoused in the English case
of Bradford v Picklss” where a party was able to extract water from beneath another’s land
even if done for malicious reasons. In chapter 3 it was noted that this view stemmed
largely from the fact that English common law does not recognise any ‘abuse of rights’
doctiine found in many civil taw systems, nor the aemwiatio vicini doctrine (recognised in
Scotland) which would prohibit purely malicious pumping.  Despite continued
acceptance of this approach in England, the rule was arguably never fully aceepted in US
states and it is widely assumed today that no US court would allow putely malicious

pumping. As Tarlock has simply stated, “[the rule| is inefficient and unfair” *

[t is interesting to nofe that there is some US authority suggesting that the absolute right
to use underground percolating water should not extend to sanctioning acts botne purely
of malice which in fact pre-dates Bradford and indeed Acion v Biundel” In the
Massachusetts Supteme Court case of Greenteaf v Franeis” the defendant drilled a well on
his own land but also close to his neighbout’s land which had the effect of draining away
his neighbour’s water supply. The coutt referred to the @ wels usgue ad cenirmn doctrine
and held that as the owner had dominium in the soil, this included the underground
water. The court (which was not twoubled by considetation of whether an abuse of
rights doctrine was apt), viewed, however, that “[t/hese rights should not be exetcised for
» 3

merc malice”.” Not all US courts tock this line, however, and at least some decisions

affirmed the Bradford view and rejected the malice qualification.  Tn common with the

kRl

'1895] AC 587 L.
2D, Tarlock, supran. 13 a1 S 4: 6.

¥ (1843} 12 M & W 324, The earliest reported English percalating groundwater abstraction case.

B 18, Pick. 117, 35 Muss. 117 (2830).

8 jbid 2 121-123, While such a rule seems equitable, it will be noted below that a inere walice excepton
does not go fur in enough in alleviating some of the negative zepercussions of the absolute dominium rule.
¥ Including Chaield ¢ WWilsan 28 V't 49 (1855); Iluber v Merked 4 N, 354 (Wis. 1903).
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rationale set out in Brzdford the reasoning behind this rejection stemmed from the
principle that “an act legal in itself, violating no right, cannot be made actionable on the
oround of the motive which induced it".” In short, such courts rejected operation of an
abuse of rights doctrine under the common law as internally inconsistent. Whde this
may be seen as a negative development, this re-assertion of the harshest aspect of the
absolute domintum doctrine provided a shot in the atim for the development of new,
mote equitable approaches o the allocation of rights in percolating water encompassing
restrictions on. private exploitation which went far beyond the mere prohibition of acts

taken in malice.”®

Some US states ultimately rejected the absolute dopunium rule i its entirety and
adopted alternative approaches desipned to circumvent the harsher aspects of the rule:
mcludmg hmiting uses to those deemed ‘reasonable’ (known as the ‘reasonable use’ ot
simply, ‘Ametican’ rule} or adopting a correlative tights regime for groundwater.
Furthermore other states have developed regimes based upon protection of the tight of
prior appropriation of the resource for benefictal uses. Before these varous alternative
approaches are cxamined it may first be worth analysing some of the gencral reasons
why the traditonal absolute dotninium rule may be rejected m relation to underground

percolating water.”

Reasons to reject the absolute ownership rule

Refusal to treat surface and sub-surface water the same
It is well established that percolating groundwater and surface water are in hydrological

terms inextricably linked — for example, water may diffuse (and hence becoming

¥ Chatfield v 1i7kor 28 Vt 49 (1855) at 55,

3N Taggart, Prvate Properiy and Abuse of Rights in Vtctortan Enpland {(2002) at p.150.

¥ A numbes of states still recogaise the traditional English tule in respect of groundwate: inchuding Texas,
and Connccticut.

—
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percolating) from an underpround channel or percolating water may flow into ot become

patt of a defined stream.”

Tt has been argued therefore that “ftjo anyone at all familiar
with elementary hydrology principles it must seem astounding that the law should divide
water into surface water and ground water and treat each independendy”.’ The
approach inherent in the UK (and elsewhere}, that compartmentalises water and sets out
different legal rules for water lying in different states in essence means that one party’s
abstracton of the same water bur at different stages in its hydrological cycle may incur
diffevent legal consequences. Furthermore, despite the fact that there is a general legal
ptesumption in the UK that all underground water is in fact percolating (and not moving
in a defined underground stream) even in today’s technologically advanced society, from
a hydrological pomt of view it may still in some mnstances be impossible to determine
whether or not water at any given point of abstraction is in fact percolating or falling

within a defined sub-sutface channcl,

It has also been recognised that given the cause and effect relationship between
percolating water and water in defined channels, to ensure an efficient and sustainable
approach to water allocation and usce, governance regimes need to approach water
resources with consistency across the board* There is little to be gained, tor example,
in concentrating on consetvation in respect of water in surface channels and protecting
corrclative rights theretn when no efforts are made o tackie excess absttaction of
ground-waters which may themselves feed surface streams and diminish surface water
flows. In the context of Scotland, for example, cleatly a regime that countenances
tipatian tights and hence limitations on ripatian owners’ rights of use in relation to water

in defined channels on the one hand but recogmses an unfettered absolure dominium

 The relationship between surface water and grovadwater flows is classicallv set out in Darcy’s Law - see
the entry ‘Henri-Phillibert-Gaspard Darey’ in Engyelopaedia Britanuica, I iicropacida 377 (1974).

L. Sax, Water Taw : Caser and Cammentarizs (1963) an p 238.

12 Sec generally R Dowling, Growudwater ; onr hiddei asset (1995).
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approach in telation to ground water on the other, fails to approach water governance in

such ‘joined-up’ terms. ™

Fack of knowledge of nndergronnd water is no longer present Inday

As discussed in chapter 3, a key patt of the rationale behind the absolute dominiurn rule
and a denial of any operation of riparan rights in relation to underground percolating
watet related to the lack of scienlific knowledge in such water deposits.  In a damuing
criticue of the Texas absolute dominium rule (based on English common law), Shadwick

asscrted that

[wlhile lack of scientfic knowledge may justify... the 1904 Texas Supreme Court
decision in East,* yesterday’s excuses are an intolerable basis for today’s law.., Born in a
time ftame when groundwater hydeology was unknown, Texas groundwater law is based
upon scientific ignorance. Against a backdrop of what is tnown today. .. groundwater
law stands out as a jurisprudential anomaly... Hast, was the result of incxpertise.... As
occult and secret as the hydrology of groundwater may have seamed in 1904, the
presumption of the unknown in 1991 is inconsistent with present knowledge.s

The scicnce of hydrology, underpinned by an interaction of many disciplines including

geology, chemistry, microbiology, physics and mathematics, has for some time cvolved

so that it is mote possible to “know with a preat deal more certainty than was previously
[the case] the direction and rate of proundwater flows”.* Cleatly, groundwater is no
longer always the ‘hidden’ treasure of old and hence it may be possible, if it 1s deemed
appropriate, to upply the rules which govern defined streams to underground percolating

water.” As nated below, such approaches ate now followed in certain US states. ‘This

type of regitne may, howevet, entail significant costs, "L'he issuc of whether such a move

4 Any move though to protect an individuals rights from abstaction of ground water may require
considerable individual and wider socictal costs. These ideas are developed in chapter 7.

W Housion 0 T.C Ry 17 Fari, 98 Tex. 146, 81 SW. 2d 279, 280-281 (1904). This case is the seminal ‘L'exas
decision affirming the traditional absolute dominium rule.

# L. Shannor Shadwick, ‘Obsolescence, Environmental Endangerment and Possible Federal Intervenidon
Compel Reformation of Texas Groundwater’ (1991) 32 STXT R 641 at p. 666.

6T Anderson, Warer Crésis : Ending the poicey dronghii (1983) at p 93.

¥ Also see penetally, R.A. Dowling, inpra n. 42,
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would he a useful one in the UK is analysed mn chapters 6 and 7. Whatever the merits of

such a move, cleatly the ignorance rationale is no longer in itself 4 viable one.

Water wiot a renevably resonrce

It has already been noted that that the absolute dominium approach may lead to over-
exploitation of resources between competing proprietors and waste. While such a
scenatio may not be problematic in respect of resoutces that are abundant and
renewable, the key point about water in general is that it is not, as once thought, a

renewable resource in the strict sense. Strantz has noted that :

the commonly understoad ‘water cycle” envisioned surface water evaporating into the
atmosphere, then cooling and falling ...into oceans, rivers and lakes...collecling in
underground acquifers, percolating upwards... and becoming surface water once again,
ready for... repetition of the cycle. However, this simplistic model presnmed that equal
volumes of water always move through each stage at equal rates, and that marterials
mixed with water were always able to naturally precipitate out samewhete in the cycle,
leaving pute water cycling through the system. In fact, varying rates of nataral fow,
natural contamination... and the ability for human activites to upset the volume
balances in cach stage, create the potential of...contamination and nperrmanent
damage... T'oo rapid an extraction ot too great a mixing of deleterious matcrial... can
remove useable water from the cycle.#

Environmenial problens

Linked to the above is the notion that too heavy abstraction of groundwater may lead to
a number of environmental problems.  For example, species, tauna and flora and
general ecosystems dependent on spungs fed by the groundwater may become
threatened.” Neat coastal areas, whetre water levels begin to fall after excess abstraction,
sea water may begin to intrude into the acquifer thus contaminating the supply.™

(Generally, when the water table level 1s declining, the acquifer is particularly susceptible

# N.J. Swantz, ‘Rights to groundwater in MNorth Dakota @ trends and opportunides’ (1995) 71 NDLR
North Dakota) 619 al p 623,

4 Sce for example, Anonymous comment, ‘Environmental significance of instream flows’ 17 57 Mary’s LT
1297 (1986).

M N.ADowling, supra o. 42 at p 34,
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to vatious kinds of contamination. Decteasing the amount of water in the system will
exacetbate any pollution problems hecause their concentration per unit of water will
increase. [n addition, the act of pumping helps disperse pollutants more quickly
throughout the acquifer. Of course, if pollutants continue to enter the system, then the
ptoblem Dbecomes even more acute. Further problems emanating from excess
withdrawals may include land subsidence (for which, as noted in chapter 3, under
English common law there is no remedy for agprieved landowners), increasing minig

costs as water levels decline” and ‘drawdown’ (discussed below).

\Water level drawdona,
Water level drawdown is 2 common problem that stems from over-abstraction.  The
problem as experienced in Texas is usefully articulated by Todd:

fas groundwater is pumped, the water table...will typically decline. If pumpage preatly
exceeds recharge (flow into the acquifer) drawdown can be significant.  Exrensive
drawdown has been measuted in the Houston-Galveston area’? Ifrom 1943 to 1977,
water levels declined as much as 250 feet in wells completed in the Chicot acquifer, and
as much as 300 feet in wells drawing from the FEvangeline acquifer. Drawdown at this
scale is a concern far two reasons : first, lift costs increase, and second, if the watet table
drops below the screened depth of the well, the well may have to be reworked or even
abandoned or replaced.
Moreovet heavy withdrawals from acquifers which share what can be termed ‘blended
zones’ with less pure acquifers may ruin naturally occurting pressure barrers thus
speeding up the degradation of the purer acquifer.” As will be seen when analysing
alternative water regimes, such probletns may stll arise to varying degrees when other
allocation rules for waderground water are in place. Nonetheless, cleatly the absolute

dominium approach, placing few limits on exploitation, tends to create these problems

mote commoly than in other systems.

31 Sce examples dited in D. Todd, wspra 0. 24 at p 235.
3% In Texas.

3 5. Todd, sapra 1. 24 at pp 234-235,

L Steantz, sgpre n 48 ar p 643,
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Alternative approaches to groundwatet govetnance.

The discussion now procecds to an analysis of alternagve approaches that may be
encounteted in relation to groundwater governance which seek to alleviate some of these
commonly encountered repercussions.” Although there ate vatiations of each there ate
in fact two main approaches to groundwater governance: prior appropriation regimes,
whete rights to groundwater are now commonly vested in the State and certain private
uses are authorised and protected on a priority basis; and non-appropriation regimes
where the tight to exploit groundwater is seen as an incident of private ownership, which
encompasses the largely unfertered right set out in traditional absolute domintum rule
and those systems which place certain limits upon the right of exploitation, including the

reasonable usce rule and the cotrelative rights rule.

Protecting prior uses

Some water law repimes have chosen to protect existing uses of groundwater under
recognition of a beneficial prior or prescripuve tight. In fact there is some eatly English
precedent in relation to groundwater in which such a view was given judicial support.
Prior to the scminal, absolute dominiwm case of Acton, in Baiston v Bensted” Lord
Ellenborough supported the principle of preserving a prior or prescriptive right of use of
groundwater under English common law. ' The facts in this case were set out by Lord

Fllenborough:

% Percolaling groundwater has been chosen because of the mulifarious approaches 1o nghis 1o absteaction
that can be found. Most of the approaches (apart from absolute dominiunt} are also urilised in respect of
sueface water in defined chaonnels,

3 G. Sherk, ‘Fastern water law’ (1986} 1 Nar'/ Resaurzer & FEnwt 47,

511 Camnp 463(1808.)

58 By conttast prior appropriation was never accepted in Scotland either in reladon to groundwarer ot
defined streams. According to Whitry, “Scots Law developed ditectdy from the jus comenrsne beginging in
the seventeenth century at lutest and at no wme recetved the Enghish doctrine of prior appropriation” — N,
Whitty, ‘Waier Law Regimes’ m Reid & Zimuerman (cds} 4 Histary of Privaie Leaw in Sentland (2000) Vol 1
at p 451,
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[a]s far back as could be recallected, there had heen a gush of water from a hole in the
plaintiff’s close... 1o 1805, the plaintiff purchased this close, and etected a paper
manufactory upon it for which 4 copious supply of spring watet is cssentially requisite.
At the same time the defendant, becoming owner of the adjoining close, opened a stone
quarry in it.  As the cxcavations proceeded, considerable quantities of water were
found... A decp drain was afterwards made o cuty it off into the river... But, in the
meantime, the water flowing into the plaintiffs {coliectot] had been gradually decreasing
and subsequently (o the making of the drain did nol amount to more than an eighth or
tenth part of its former quantity. On the idea, therefore, that the defendant had
unlawfully diverted the water coming to the spring, this action was brought.
Causation was duly proven that the defendant’s actions had caused the water in the
plantiffs stream to dty up. The court recogmsed operation of a sort of proto-
prescriptive right and upheld the plaintiff's case on the basis that “20 years exclusive
enjoyment of water in any particular manner affords a conclusive presumption of right in

the patty so enjoying it”.*

If the commaon law had followed this approach, the first drawer of water would posscss
a prior right based upon prescription which others could not theteby etode by vittue of
their own activites. The rule was not conjuted out of thin air by Lord Ellenborough;
rather it echoed the tradidonal English common law tule that was applied in telation to
water in a defined channel prior to the Jater adoption of the ripatian tights regime.™
There is some dispute as to whether this easiv doctrine was one mexely based upon a
prior use ot rather a prescriptive right. Blackstone’s view, for example, was a simple rule
of priovity: “{i]f a stream be unoccupied, I may crect a mill thercon, and detain the water;
yet not so as to injure my neighbow’s prior mill, or his meadow: for he hath by first
.62

occupancy acquired a property in the current”;™ other authetitics such as Ellenborough’s

view above, however, suggested that the nght was based on some prescriplve period.

9 Baliton v Bensted 1 Camn 463 (150GR) ar 464,

& ihid.

6l See e cases and relerences ciied at footnots 72,
62\Y. Blackstone, Comwentaries Vol T 403,



Whatever the case in this respect, the rule proved short lived in England in relation to
both groundsweater and water in 2 surface stream. This approach has, however, flourished

elscwhete.

Such prior or “appropriattve’ rights regimes can be found in certain western TS states
such as Nevada, Kansas, Idaho and New Mexico. The states which have adopted this
rule tend in a climatic sense to be the diest in the USA.* This is no coincidence as the
prior appropriation approach has historically been seen as the most appropriate m and
climates. Under such approaches, established, benefictal uses of this scarce resource can
be recognised and protected under law. As the Nevada Supreme Court on rejecting
riparian tights i respect of groundwater sugpested in Rewo Swmeiting, Milling and Reduction
Works v Stevensar™

[the] inapplicability [of the mpatian rights rule] ... applied forcibly to the state of
Nevada. Here the soil is arid, and unfit for cultivation unless irtigated by the waters of
running streams.  The peocral surface of the state 18 table land, traversed by parallel
mountain ranges. The great plaing of the state afford natural advantages for conducting
water, and lands otherwise waste and valueless become productive by artificial irrigation.
The condition of the country and the necessities of the situation, impelled settlers upon
the public lands 1o resort (o the diversion and use of the waters. This fact of fsalf is a
steiking illustration, and conclusive evidence of the inapplicability of [tipatian rights].

The majority of prior appropriation regimes are now regulated by statutory licensing
systems wherennder the state is vested with ownership of groundwater and rights to
abstract the water are granted to private parties on a priouty basis and conferred
&

protection against competing users.”® L'he key point about the prior rghts systems in

western US states is that a prior right can only be estabhished and hence protecred when

6 For cxample, Nevada 1s the drfest state in the USA with annual ramfal on average a mere 9 inches, with
some part of the state teceiving only 4 or less — Nevada Division of Water Planning, Nevada Water Hacts
at http:/ /wwrw.statenv.os/ ene/ndwp /wat-fact / precip.itm.

&1 21 P 317 (Nv 1889) at 318.

Hx Any junisdiction seeking to establish a state-controlled Licensing system for water abstractions may be
laced with comnpensanon concerns over the taking of piivate property rghts. “This issue is discussed at the
end of this chapter and extensively in respect of Ecotiand In chapter 7.
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the use is a beneficial one” The term ‘beneficial use’ is itself a somewhat vague concept
and although state legislators have at times attempted to define what amounts to
beneficial and/ot non-beneficial uses, as Tarlock has suggested, definition of the term
remains a largely judicial role “which hstotically performed three functions... [that] ate
being cxpanded to imcorporate new limitations on the use of water in light of changing
competing demands. First, the docirme emphasized that the busis of the water right 1s
the continued use of the water, Second, it suggested thut the use of water was limited to
productive purposes. Third, 1t empoweted the courts to curb the wasteful use of

6
watet”,”

The sum total of these rules may mean that beneficial uses tend to be compatible with
current uses rather than future exploitation. So for example, abstracting water and
storing it with a view to future uses may not be seen 1 this context as “beneficial”. Wicl
asscrted the traditional view that for beneficial use “the intention must be fona fide and
not for speculation, such as the intention to store water for a monopoly”.*” While such
an approach may obviously lead to shott-termism in water use, future uses have been
deemed ‘beneficial’ i1 more modern times. For example, since the late 1960%, the
“progressive growth doctrine” developed in New Mexico allows an approptiation to be

based on projected future uses such as the expansion of irrigated acreage.®

At first blush, a clear drawback of a prior appropuiation regime is that there is no

equitable apportionment of water guatanteed theteunder which means that if water s

8 Uwion Mi¥l & Mining Co. ¢ Dangberg, 81 F. 73 (C.CID. Nev. 1897).

617, Tarlock, wpra n 13 at § 5.66. It should be noted of course that here in Scodand any new regime
which soughr 1o bring in the state regulation of water nses could be brought about on a different basis — eg
on 4 de aove ‘reasonable’ allocaton basis.

& 1. \Wiel, Waier rights s weitern states 34 ed. {1911) ar p 407.

“ State ex sel. State Tugineer v Cridger T8 N 312, 131 .24 45 (1967}, Dapr of Fovlogy v Theodoratus 135 Wash,
2d 562, 9537 P 2d 1241, 1255-537 (Sanders, | dissenting).
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scarce then later appropriators may sumply go without. A key point, however, is that
appropriators may lose their right of appropration through either prescription or
forfeiture/abandonment of beneficial uses. In times of water scarcity, therefore,
competing parties may take aggressive acton to cither challenge existing uses as non-
beneficial in nature or attempt to show that a right has fallen into disuse. In relation ro

Nevada'’s proundwater tegime, for example, it 1s provided that :

[flailure for five successive years on the part of the holder of any right... to use
beneficially all or any part of the underground water for the purpose for which such
right shall Le acquired or claimed, shall wotk a fotfeiture... and abandonment of ...
rights to the use of such water to the extent of such nonuse. Upon the forfetture of a
ight to the use of ground water, such water shall revert to the public and shall be
available for further appropration, subject (o existing rights,5?
The general prior appropriation rule can be justified 1n the sense that beneficial uses are
secured 1 respect of groundwater which is a relatively scarce resource in most Western
states. Although latecotners may have to do without water in times of scatcity, the
doctrine acknowledges the financtal investment and effort in relation to such activities as
drilling and irtigation and safeguards investors’ interests in this regard.” Despite the
inherent requitement that this scarce resource should be effectively udlised in atid
climes, appropriation regimes have been heavily criticised, however, as both failing to
recopnise the legitmare water needs of sccondary users and also being inherently

wasteful on the basis that such 2 ‘use it or lose it” approach 1s out of kilter with the need

to conscrve water resources and discourage wastage.”

% Act ol Mar., 15, 1947, ch. 43, 1947 Nev. Stat. 52.

0N Sreantz, sapre n. 48 at p 629,

L 8, Harrison, “The Historical Development of Nevada Warer Taw” (2001) 5 Univereizy of Dever Waier Law
Review 143 at p 182, For a recent example of the loss of prior appropriation water rights sce W. Turner
Water rghts can’t be saved : use them ot lose theny’ al
htepy/ Asnywarerhank com /N ewsletters /nwsd5 html 9th July 2004.



http://www.waterbank.com/NewsIetters/nws45.html

Correlative rights

It has already been noted that one of the reasons why tiparian rights recognised in
relation to flowing waters in a known and defined channel have no role to play in
relation to underground percolating water concerned the practical difficuldes of
monitoring water flows beneath the land and hence ateeibuting correlative rights to
landowners., Nonetheless some judicial support for upholding some sott of corelative
rights regime in respect of percolaung groundwater was in fact manifest in some catly
English case-law. Take for example, the dissenting views of Sir John Taylor Coleridge in
Chasemore who supported both cotrelative rights and a prescriptive approptiative right in

under ground water :

why water in natural cousse of transit under ground should, as such, be more of a
subject of individual property than water flawing above ground, is not explained; but
passing that by, it secms to have been overlooked, the water draining from under his
neighbour’s soil into, as well as collected in, the neighbour’s well, must on the same
principle be the neighbour’s property; indeed, independently of this, it is well established
that water collected in 2 well is so much raken from the common stock and reduced into
possession, and become the subject of property. Now ir is certainly a navel principle
that by an operation on my own land, I may both excusably abstract, and lawfally
convert to my own use, the undergrouad property of my aciphbour.7

If one were to apply a riparian rights regime similar to that which exists in relation to
streams above ground (and those below in a known and defined channel) to
underground percolating water, ovetlying landownets would have the right to
undetground water subject ro the ordinaty and reasonable use of the water by the

competing uscrs, the right to take and use water at least for domestic purposes and the

tight to draw water for extraordinary purposes provided that such use is reasonable and

72 Charemore v Richards (1859) 7 HL Cas. 349, A number of early English cases relating to inili use
supported a prior or prescriptive right in relation to mill use on water running in 2 defined stream — sec for
example, Luarels Case (1600) 4 Coke 86a, 76 ER, X13; Russe/ and Handfords Case (1583) 1 Leo 273, 74 TR
248 WB; Richards v 11/ (1695) 5 Mod 206, 87 BER 621, KB; Auouymons (1638) Cro Car 449, 79 ER 1031,
KI3;: Tenani v Goldwin (1705) 2 Raym L& 1089, 1094, 92 ER 222, 225, KB; Padwer 1 Keeblethwaite {1686) 1
Show KB, 64, 64, 89 ER 451, 451. Whether or not {hese eurly cases in fact established 2 doctrine of prior
sdght, rather than a presceiptive right is discussed in CM. Rose, Progersy and Persuasion : Hesaye on the Flistory,
Theory and Rhetoric gf Qwnership (1994) at p 168.
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the water Is not substanually aitered in volume or character.”™ Despite being a more
equitable rule, where warter s scarce, such an approach may be difficult to adhere to n

practice,

Some of the terminology used in modern parlance 1s somewhat confusing and the
approach outlined above is in some respects similar to both the ‘American’ ot
‘teasonable use’ rule adopted in most Hastern US states and the ‘correlagve rights’ rule
that has been adopted in California which in some senses inirtors reasonable usc but

diffets in certain key ways. Here both rules are discussed:

Reasonable use rule

The reasonable use rule in cssence provides a modification to the absolute domininm
approach in that the right to exploit underground percolating water remains an incident
of landownership but such exploitation is limited to that which is deemed reasonable.
The doctrine was developed historically as a tiposte to the perceived inequities and
harshness of the absolute dominium rule. Since the New Hampshire Supreme Coutt

cxplained in 1854 that

the rights of eacls owner being similar, and their enjoyment dependent upon the action
of other landowners, their rights must be correlative and subject to the maxiun s wiers,
so that each landowner is restricted to the reasonable exercise of his own tights and a
reasonable use of his own property in view of the similar rights of others

a aumber of US States have rejected the absolute dominium rule and replaced it with a

reasonable use equivalent. &

2 Subject ro prescriptive rights which, for example, could sanction an industrial use which exhausts the
water supply.

™ Baiser v Salsbury Maunfactwing Co 43 NUEL 569 (1862). States such as Alebumna, Florida, Kenmcky,
Maryland, New York, Morth Carolina and Tennessez have all embraced a reasonable use rule.
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Judicial recognition of the concept of recagnition of correlative tights was fuclled by the
practical effects of industrial exploitation. To this end, the expansion of the reasonable
use rule (often simply termed the “American’ rule owing to its popularity) in the late 19"
century across FEastern States, was to large extent a response to the emerging technology
of high capacity pumping. Such new, mass abstraction techniques were utilised when
wells were sunk in rural aveas to feed the growing needs of cites. The resulting drying
up of rural land was perceived by the courts to amount to unfair competition for
farmers.”  The leading New York case of Forbed v City of New York™ set out the

following justification for advancement of the rule :

the courts of New York have held that the drainage of land ... by a city purnping works,
which cxhausts from ... the natural supply of underground ar subtcrranean water, and
thus prevents the raising of crops... renders the city liable to the landowner for the
damages he sustaing, and entitles him to an injunction against the continuation of the
wrong... The strong trend in later decisions is towards a qualification of the earlier
doctrine that the landowner could excrcise unlimited and irresponsible control over
subterrancan watcrs on his own land, without regard to the injurics which might thereby
result to the lands of other proprictors in the neighbourhond. T.ocal conditions, the
pugpose fot which the landowner excavates or deills holes or wells on his land, the use
or non-use intended to be made of water, and other like citcumstances have come Lo be
regarded as more or less influential in this class of cases, and have jusdy led to an
extension of the maxim ‘[s]lic utere tuo ut alienum non laedaes’” to the rghts of
landowners over subtetranean waters, and to some abridgement of theit supposed
power to injure their neighbors while benefiting themsclves. '

Reusonable nses

[t would be misleading to suggest that reasonable use rules are effect diiven. Hence if
loss is caused to a neighbouring landowner as a result of an abstraction, that m itself
would not be grounds for an action. Rather the rule is process driven and the focus is
on whether or not the abstraction complained was a reasonable one to have been made
in the citcumstances. What amouats 1o 2 reasonable use, is clearly therefore a key

question, Determination of this point may be no easy task and hence in such regimes,

“ 1, Tadock, swhran. 13 at S.4.8. 2002},
547 App. Div. 371, 164 N.Y. 522, 58 N.E. 644 (1000).

—
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one might expect transactonal costs In the guise of court disputes to be high. In

teviewing the operation of the American rule actoss US States, Behrens and Dore have

toted that “there is no brighr line test for what constitutes a reasonable use. The court

must evaluate whether a use is reasonable on a case by case basis in light of all pertnent

factors including the parties involved, their relative positions, the comparative value of
76

their nses of the groundwater, and climatic conditions”.” Reasonableness may further

take into account such factors as well location and volume of water abstracted.”

Flaving said this, certatn assumptions about what sort of uses tught folfd the
teasonableness requirement can be made. It was established at an early stage that the use
must be for a beneficial purpose on the overlying land;” secondiy, use on non-overlying
land is per se unreasonable. Tt has thetefore been suggested that the reasonable use 1ule is
the most constricting on landowners as the fact that water can only abseacted for
beneficial uses upon overlying land and not for any other use, 15 clearly an enterprise
limiting measure.” On the other side of the coin, however, it appears that generally
under a teasonable use rule, if a use can be established for a beneficial purposc on
ovetlying land then the landowner may abstract all the water even o point of leaving his
neighbour with none. So, in this sense, no regard 1s paid to other landowners’ correladve
rights."”  Moreover, while it is clear that any malicious abstraction will per se be

ungeasonable, consetvationists have challenged the reasonable use rule in that it 1s at least

76 E. Bebrens and M. Dore, ‘Rights of landownets to percolating groundwater in Texas’ 32 Souté Texar Law
Revrea 185 (19913 at p 190,

77°T. Henderson, J. Trauberman & T.Gallagliwer, Grosndwaier Siralsgies For Siate Action 2 (1984) at p 31.

™ Eipanr p Cliy of Seartle 182 Wash. 430, 47 P.2d 984 {1935},

™ EF. Murphy, “The Recurring State Judicial Task of Chousing Rules for Groundwater : How Qccult
Sull>* 1987 NLR 126 arp 134

# In so far as one vse 1s preferred to another. A list of cases in respect of diffetent states is listed in
Tarlock, supra v 13, ncluding  © Ky, Uniied Frele Gay Co. v Sawyers 259 S.W.2.d 466 (Iy. 1933); Tennuisee,
Nashwiffe C & 87 L. By, ¥ Rickers, 19 Tenn, App, 89 S, 2d 8389 (1935); N.C., Bayer » Neflo L. Teer Co. 256
N.COA06, 124 5.12.2d. 552 (1962),
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open to question as to whether practices that are wasteful are prohibited on that basis

. . . 1
alone without the wastage causing any damage to compeung IISCIIS."’

The correlative rights rule was brought to the fore i the landmark Califormia case of
Katz v Walkinshan’® where the doctrine espoused was based upon reasonable use, bur
also drew on the application of riparian rights and the idea of the proportionate sharing
of withdrawals among landowners overlying a common basin — this right arising as an
incident of ownership of the land overlying the acquifer. Basically speaking, uuder the
cortelative rights regime, all overlying landowners are entitled to abstract unlimited
amounts of water on their land for beneficial purposes except that where there is a
scarcity of supply each landowner is limited to a ;‘faix and just proportion” of the total
ground water supply.” In the absence of any othet knowledge, the general rule seems
to be that the owner of the largest tract of land is simply entitled to the largest share of

water regardless of whether this is the most efficient ar fair soluton.™

The rule is more complex than others. In addifion to the correlative rights of ovetlying
landowners, in tnes of surplus, groundwater may be subject to further claims of others

based upon the right of prior appropriation. Generally, if after meeting the reasonable

b1 Moses, ‘Basic Groundwuter Problems’ (1969314 Rocky Mz Min, L. Fdr. Inst 361 at p509, suggested that
Swaste is inherernit in the terms reasonable uac. Wasre is unreasonable”, Courss have not always shaved this
view. See for example, see for example, Probosky » Pradential Ins, Co. 767 V.2d 387 (70 Cir. 1985).

8274, P 766, 772 {Cal 1902).

83 ibid; The doctrine was summarised concisely by Justice Shaw in the subsequent case of Burr o Maclay
Rancho Water Co w154 Cal. 428, 434-35, 98 P. 260 (1908) as foliows (at 263} 1 “Two owners of sepatate
tracts of land, situated over common strata of percolating water, may each upon his own land, take by
ineans of wells and pumps from the common strata, such quantity of water as may be reasonably necessary
for beneficial use upon his land, or his reasonable proportion of such water, if there is not cnough for all,
bur that one cannot, to the injury of the othez, take such waters from the strata and conduct the same to
distant lands not siruated over the same water-bearing steata™.

# The Calduimiz approach 15 very similar o rhar set out in “The restatement (second) of torts” {(1977)
which states the rule at § 858 this way : “Liubility foz Use of Ground Water (1) A proprictor of land or bis
graniee who withdeews ground waler [rom ihe land and uses it for a beneficial purpose is not subject to
liability for interference with the use of water by another, unless ... (b) the withdrawal of ground water
exceeds the proprieton’s reasonable share of the ananal supply oy total store of pronnd warter ...”
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and beneficial needs of the overlying owners, there is surplus water, then it can be used

]

reasonably and for beneficial uses on non-ovetlying lands.” In contrast to the tights of
ovetlying landowners, the most recent non-overlying appropriators must give up their
uses first in times of shortage — there is no pro rafa sharing in this context.*® As between
(non-overlying) appropriators, priority in time applies; the initial appropriator is entitied
to all reasonably and heneficially used surplus warter, to the exclusion of subsequent
approptiators. Where an appropriator’s use follows that of an ovalying owner it 1s
limited to walers surplus to the overlying landowner's use”  If an approptiatot's use
precedes that of an overlying landowner, however, he must give way to the overlying
landowner, although his privilege is limited to a quantity necessary for his use.” These
rules that prefer use by ovetlying owners, operate in essence to preserve the finite
resource. This is so because external approptiations, or extractions for export, actually
withdraw water from the basin, whereas uses by overlying ownets at least partially
replenish the basin® It may be speculated, however, that by granting an unwaveting
priority o overlymng users, courts may have failed to consider the relative social utility of
specific extraction programs and the cnvironmental damage or bencfit that they may

clreate.

Moteover, cotrelative rights regimes have been criticised because under these approaches

the state is not in fact able to limit overall levels of abstraction. Fucthermare, in pracrice

¥ Sce City of Pasadena v City of Albrambre 33 Cal. 2d 908,925,207 P.2d 17, 28 (1949); Adpbangh Inzy. Dt v
Connty of Kers. 113 Cal. App. 2d 286, 292, 248 T2d 117, 120 {1952).

% See California Civii Code S 1414 {(West 1954); City of Paiadena sapra n. 85; City of San Bernardine v City of
Reverside 186 Cal 7, 26-28 {1921),

87 See, e.g. Covona Foorhif] v Léfibridge & Cal 2d 522, 66 P.2d 443 (1937).

8 See Kats supra n. 8§2.

¥ County of Unyo v Gity of Tas Angeles (Tuvo T1 61 Cal App. 3d 91,100, 132 Cal Rotr 167,173 {1976),

14¢




the regime may cntail high oansactional costs. Disputes between competing abstractors

us to who should get what water and when can generally only be settled by litigation.”

These concerns have been elaborated by Kletzing :

[2} cogent argument has been made that the Katz case upintentionally established
principles that were prone to produce overdrafted groundwater basins... The essence of
the [correlative trights} doctrine was the sharing of available supplies fairly among
overlying users, Its wealkness was that rhe only method for limiting withdrawals was by
coutt action, The court could have bardly anticipated that, because of the time and
expense, law suits would prove to be impractical for the individual user; only eight
basins would be adjudicated in the succeeding eiphty-five vears, Many of the remaining
basins would continue in overceaft. But even if the court had been prescient, it had no
anthotity to establish a simplified adtinistrative procedure for allocating rights or a State
regulated permit system for extraclions. The most it might have done was to proclaim
the need for legislation and thus focus public attention on the problem.?!
The doctrine of mutnal preseription and equituble solutions
The above problems may to some extent have been exacerbated (albeit inadvertently) by
the California Supremce Court’s adeption of a doctrine known as “mutual prescription”.
In the case of City of Pasadena v City of Alhantbra,” concerning a dispute over groundwater
tights in a basin at a time of lacreasing water scarcity concerns, the court held that as the
basin had been in overdraft for a 5 year perod,” all the partes {(both overlying
landownets and approptiators} had gained prescriptive rights as against one another and
as such their rights to extract watet from the basin should be “limited by a proportonate

reduction in the amount which each party had taken throughout the statutory period.””

The court’s view was that the public interest was better protected in this way hecause a

% K. Noas, ‘The Sugnation of Texas Ground Watet law : 2 political v environmental staiemate’ {1999) 22
STML] 493 atp 513.

* P. Kletzing, ‘Imported groundwater banlung: the kern water bank--a cuse sindy’ (1988) 19 PACLJ 1225
atp 1234,

2207 P.2d 17 (Cal. 1949},

B Overdraf{t commences whenever extractions increase, or the withdrawal maximum decreases, or both, to
the poinr where the surplus ends.

3 City of Pasadena sipre 1. 92 at 33,
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proportonal reduction in each abstractor’s share of water would be less severe than a

tuling which climinated the water tights of some users (:mjn:ly.95

The result of this decision, however, has been to encourage abstractors to tuke as much
water as possible when water scarcity in respect of the acquifer could become a
possibility, and in the tun up to any possible coutt adjudication which, on the basis of
mutual prescrption, would reduce cach approptiatot’s respective abstraction tights
proportionate ta thei levels of pumping over the prescriptive petiod.  In the casc of
City of Los Angeles v City of San Fernando,” involving a disputc over water rights to a
depleting acquifer, the court was able to sidestep the mutual prescriptive approach sct
out in Pasadena by holding that section 1007 of the California Civil Code” prohibited the
establishment of a prescriptive right against public bodies. As Taguchi has noted “|t|his
holding was significant because geatly all basins have some public usets who would now
have an edge over private partics who claimed prescriptive rights inn a groundwater basin
adjudication”.® The essence of 2 public body is one which is acting on behalf of society
(or at a section thereof) and some sott of presumption that such a body’s rights should
trump those of private investors may hold some moral resonance. This approach,
however, may not be seen as an industry —friendly one. This general fssue of socictat

versus industry mnterests is picked up in chapter 7.

In addition to the public body exception, the coutt also amended the pro-rw/a pumping,
muftual prescription approach set out in Paradera to one which, in Taguchi’s words,

“some believed would compel courts to look at equitable factors... including physical

Y5 ibid.

#654 Cal.3d 199, 537 P.2d 125C, 123 Cal Rpte. 1, Cal., May 12, 1975,

97 ‘Califotnia Civil Code S 1007 (West 2002).

% I'L. Taguchi, “Whose space it is anyway? Provecting the public inrercst in allocating storage space in
Californiz’s proundwater basing’ 32 Sen U7 Rew 117 (2003) at » 129.




and climatic conditions, consumptive use m different areas, and the extent of established
uses before apportioning water in futuge basin adjudication cases”.” This approach,
although shrouded with uncertainty, would may pay more regard to notions of public
udlity by taking imnto account the promotion of the most beneficial uses of the

groundwater and lessen the extent that competing abstractors might seck to increasc

their pumping prior to any possible court adjudication of water rights.

The current situation, however, is perhaps not synonymous with the Cuy of Lor Angeles
decision. Tn the most recent basin adjudicative case of City of Barsiow v Mojave Water
Ageney,)* while upholding the general approach set out in City of Los Angetes, the Supreme
Court viewed that “[w]e have never endorsed a pure equitable apportionment that
completely disregards overlying owners’ existing legal rights. Thus, to the exteat ... [that]
[City of Los Angeles) could be understood to allow a coutt to completely  disregard
California landowners’ water priorities, we disapprove it”.""  In City of Barstow, an
equitable, physical solution that had been crafted by the original trial coutt after the
parties to the action had collected appropriate hydrological data, was therefore held not

to be binding on any overlying landowners who had refused to sign up to it. As Tatlock

has noted

[lhe court’s reluctance to impose the trial cour’s physical sottion on the Lioldout
farmers appears to be based upon the conclusion that it was inequitable to deptive
farmers of their prior warer rights because the payment of replacement waters wouid be
a hardship to them and the fact that the tial court had not made detailed findings on the
beneficial or non-beneficial use of the holdowuts.!02

9 zbid.

100 5 P 3d 853 (Cal. 2000).

W 7hsel at BGB.

102 . Taslock, mpran. 13 at S 417,
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Qrverview

The above section has provided a review of the vatious alternative approaches to

ground-water allocation.

indeed most of the rules are also applied {pethaps with

modifications) in respect. of water in defined surface channels. Hach rule has certain

positive and negative attributes and moreover their appropriateness to any patticular arca

may be dictated to a lazge extent by hydrological attribures and climate.  For case of

reference, the next table summaries the pros and cons of the three alternative

approaches inherent in the US states, plus the absolute dominium model :

Table 1: alternative approaches to groundwater governance in the US

Appreach

Pros

Cons

Priot appropriation

- Rights may be vested in
the state to recognise value
of water resources

- Beneficial uses profected

- Licensed rights may be
detexminable and cxclusive
and hence open to trading
to ensure the most efficient
usc of the resource

- Value placed on water
may encourage efficient use

- Rights vested in state may
entail compensaiion issues

- Problems determunmg
beneficial uses

- Focus on current uses
may lead to ‘short-termism’
- Where water is scarce,

'S&CO]_ldﬁl'_Y users may go

without
- ‘Use or Jose it’ principle
may lead to waste

Reasonahle use

- Reasonable use approach
pays due regard to rights of
others.

No State ‘taking’ of

. private property right

Problem of determining
what is a reasonable use
- Prohibitive in that uses
genetally limited to
ovetlying land
- In times of scarcity a

~ reasonable use may pay no

regard to correlative rights
of others

Correlatave rghts

- Rule mhetendy concerned
with falrness in respect of
cotrelative rights of others

- In times of surplus allows
partics othct than ovetlying
landowners to share m
TESOULCES

- No Stare  ‘raking’ of

- State unable to restrict the
total amount of water
extracted

- High transactional costs;
high cadent of inrer-party
disputes

- Mutual  prescription
doctrine leads to averuse

—_
h
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private property right and waste

Absolute dominmum model | - Low transactional costs - State unable to resuict
- Pro development | total amount of water

(tustorically) extracted
- May lead to miequity,

unfaitness

- Taw of capture
encourages lnefficiency and
OVCI-UsC

It would appear from the above analysis that there 1s no one-size-fits all ‘optimum’
model. From the review of the various different regimes above, all of the possibic
advantages that might result from their imposition — some of which are prevalent in
more than ane systeim — which an opuimuim water governance regime might strive for are

now identified:

- A recogniuon of the importance of water rights for all in society

- A need, however, to countenance existing private property rghts in water

- A need to take into account the cotrelative rights of other ovetlying landowners
- Allowing others (beyond ovetlying landowners) the right to make use of the
resoulrce

- Certainty of extent of right and hence low transactonal costs

- Disallowing unreasonable activities in respect of water

- Encouraging watet use to eid industrial development:

- Encouraging and protecting beneficial uses

-Limiting water uses in times of shortages/environmental probletns

-Setting out exclusive and determinable rights which may encourage trading to

. 2
produce the most efficient use of the resource,'”

103" rading ts discussed extensively in chapter 7.
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Clearly not all positive features are present in any one systemn, The choice of regime that
individual states have made in respect of water goverpance represents a prioritising of
certain positive features at the expense of certain other features and this balancing act
inay be influenced by a number of different factors including, historical legal influences,
political expediencies, climate, prevalent cuerent or historical water uses, locahsed
envigonmental concerns and technological awareness of water resources. In Western
states in the USA, for example, the presence of arid climates and relatively low water
deposits led to the need to establish appropriative regimes in which the scatcity of the
resource demanded a state-controlled system at the expense of private rights, which
could limit the total amount of water abstracted to avoid drought and recognise and
pratect the most socially beneficial uses. By contrast, in many Fastern states, wherc
water is generally plentiful and drought concerns have not historically been prevaleng
except in specific localised arcas - states have typically embraced an absolute dommium
regime ot in rejecting the inherent unfairness of such an extreme Blackstonian approach,
corrclative rights regitmes which although tend not to limit the total amount of water
abstracted, encourage water use in the name of industiial development whilst recognising

the correlative rights of others in soclety .

A key aspect which cannot be ignored pertains to the legal ramifications of the
mmpaosition of any new water abstractons regime. The US state of Texas, which has
continued to adopt an absolute dominium approach in respect of groundwater, has in
the face of continual envitonmental and drought concerns, been reluctant to move to a
state-controlled prior appropriation system which might fit in with current
climadc/hydrological condirions  Althongh such a system would perhaps best address

these drougiht problems it would likely be politically unacceplable (o landowners and (in




the absence of compensation) potentially contrary to the 5" Amendment of the US
Constitution which stipulates that “no person shall be...deptived of ... property,
without due process of law; nor shall private property be taken for public use, without
just compensation”,'™ Lexas alteady operates a permit system in respect of use of water
in defined channels and as McCleskey has noted
[ffhe Texas Water Commission could administer a permit system for ground
watet.,.[hJowever, Texas ot US coutts may hold divesting ail Texas landowners of their
watet rights to be a taking. Would the State’s assuming ownership of all ground water

be considered an exercise of eminent domain? If so, the State would have to
compensate for the reasonable value of the water beneath their land 103

From the above it can be seen that policy ramifications have played a part in the reform
of the law relative to nugratory things in different junsdictions. Tn respect of water, new
policy considerations have arisen often in light of emerging knowledge of the extent of
the tesource in six and as a faller appreciation of the impacts of different uses has
becotne mote appatent. Competing policy aims may not be compatible in their entirety
and some policy markers may be required to be sacrificed in lien of others. This is an

issue discussed later tn this thesis.

This thesis has already discussed in some depth the current common law situztion in
Scotland. As the discussion in Part ITI over the next two chaptets illusuates, Scotland is
set to undergo some radical reforms in water governance ovet the next decade or s0.
Whether or not these reforms may produce an optimum system for Scotland is another

tnatter.  Cleatly an aptimum regime in Scotland should hope to achieve at least some of

W4 || 35 unmecessary for the purposes of this thesis to analyse the nature of the ‘talings regime’ in the US.
For an in-depth discussion of the US takings regime and the Supreme Cowt’s different articulations of the
concept of propesty o this repard see LS. Underkuffles-Freud, "Takings and the INatute of Properry” 9
(1996) CANJLJUR. 161

ws RA. McCleskey, Maybe O and Water Should Mix — at lease in Texas Water Law’ 1 (1994) TXTFLE
207 ar pp 223-224,




those societal benefits that have been articulated above and that the balance be struck
and trade-offs made in the correct way for the necds of the nation. Moreover this
should be done in such a way that i1s not inconsistent with cxisting private property rights
which may curtently be present in water. In this respect although thete 15 no
constitutionally grounded right against an uncompensated state taking in Scodand, the
impact of the European Convention on Human Rights (ECHR) may produce a similar

debate to that prevalent in “T'exas regarding any state variation of existing rights to water.

Lu shott, the next two chapters will thus focus on the proposed reforms in Scottish water
govetnance. Chapter 6 examines the nuts and bolts and a number of ‘micro issues’
which arise from iaplementation of the new scheme. Chapter 7 takes a4 more analytical
approach, and by drawing on material in this and preceding chapters and other rclevant
litcrature, discusses the impact of the proposed reforms and whether or not the new

regime is an appropriate one for water governance in Scotland.
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It is uttetly tdle to remark that water is a life-sustaining rvesoutce essential to the well-
peing of mankind., This has been recognised since classic formulations of the law held
that water in its natural state was too precious to be subject to the vagaties of private
ownership and hence should rather be vested in the state for the benefit of all. Water’s
uses in society are, of course wide and vatied and include both muaicipal and industrial
demand in respect of food security (irrigation), economic development, environmental

and natural resouree protection, mining and navigation. '

On a global level, the fact can be pointed to that some 97% of the eatth’s surface is
covered in water. The general view commonly taken as regards water supplies may
hence be that such resources are abundant and the issue of scarcity 1s not one that
should trouble society unduly. Tt should be undetstood, however, that some 94% of the
wotld’s water is non-accessible in thar it is contained in the world’s oceans. Moteover,
much of the remainder is ted up in ice-caps or glaciers. “It has therefore been estimated
that only 0.36% of the wotld’s water contained m rivers, lakes and swamps 1s sufficienty

. . el
accessible to be consideted as a renewable fresh water resource™.”

In fact increasing world water scatcity is a topic that has received much attention over
recent years. World Bank statistics have identified approxmmatels twenty countzies that

have been declared “chromically water scarce”.  Furthermore, with projected climate

! Mozeover water uses are constantly shifting and needs may fluctuate with cinatic change.

2 (3. Shetk, P. Wouters and S. Rochford, “Water wars in the near fumure? Reconctling competing clams for
the world’s diminishing freshwater resources — the challenge of the new millennivm' CEPMIP On-fine
Journal, vol 3, arr 2, pl.




changes and increasing absiraction needs, it 15 estimared that by 2030, some 66 countties
cncompassing some two thirds of the world population will face between moderate to

3
severe water shortages.

In a statement made in July 2000 to the Scottish Grand Comtnitiee on behalf of the
Department of International Development, George Foulkes MP remarked that “[m]any
countries desperately need clearer lepal frameworks for efficient and equitable allocation
and cffective use of water, and to ensure sustainable management of the water resource
for future gencrations”.! While referring to the need for the impuosition of such regimes
in other {particularly developing) nations, Foulkes should perhaps have been looking
closer to home. His observadons may be salient in respect of the UI where the current
legal regimes in places arguably do not in fact reflect such ideals. Scotland, it particular,
is currently undergoing root-and-branch reforms in an cffort to align herself with such
an enlightened approach, with a radical shake up of the regulation of water tights to be

implemented over the next decade or so.
P

Unlike the case in England and Wales, whete for some time the common law has been
altered by the impositon of 2 comptchensive licensing framework,” the current struation

in Scotland remains one largely governed by the common law rules of absolute

3 World Water Council, "From vision to action : organising the policy think tank" (1999}, p 7.

* G. Toulkes, The Smzrich Contribation to international Developrient Statement to the Scottish Grand Committee,
10 July 2000 available at heyp:/ /www.dundee.ac.uk/law /fwater /foulkes_specch.him.

3 In Hngland and Wales, subject to cestain exceptions, no party may absttact water from any sousce except
in pursuance of a relevant license granted by the water authonty {(he Epvironment Agency) (Water Act
1963 s 23; Water Resoutces Acl 1991, s24(1)) wnd in relaion to groundwater, a party may not begin or
cause any other pari¢ to begin o construcl a well, or borehole or work by which the water may be
abstracted from the strata (1963 Act, s 23(2)(b}). The genesal testriction does not apply where the quaniity
of water does not exceed 5 cubic meters (1991 Act s 24(1)}, nor does the abstraction of a quantizy not
exceeding 20 cubic meters fall within the terms of the restriction in so far as Lhis las the consent of the
Environment Agency. MNor will abstraction of nnderground weater for domestic prposes fall within the
terms of the restcdon (n so far as the guandty abstracted docs net exceed 20 cubic meters 1 any 24
hours — 1991 Act s 24). Changes to the regime will be forthcoming when the Water Act 2003 Hecomes
operatonal,
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domintum as regards groundwater and ripasian vights in relation to water in defined
channels.’  Scotland is a nation generally perceived to be blessed with {or pethaps
bhghted by} a sutfeit of water. Indeed, concerns over flooding and atguments over the
rvights of proptietors to ¢ject water onto adjacent lands have historically been far more
comumon than disputes relating to water sholrr.ages.7 Official statistics of watet resoutrces

bear out this experience. The Scottish Fnvirenment Protection Agency has noted rhat :

{if Scodand's available water resources are measured against a UK or European basis,
Scodand is not short of water, ixploitable water resources are equivalent to 16,000 m?
er person per year in comparison with 2,090 m? for the UK, 3,490 m? for France and

perp pery P a y

2,156 1w® {or Germany. As a cousequence of ihe perception thal water supplies are

plentiful, powets to control abstractions of watets and to regulate use of rivers in

Scotland are fragmentary and limited.b
Aside from a smattering of case-specific, statutory exceptions,” the traditional common
law position has been historically perceived as generally sufficient {or regulating water use
. - 10 . ' , .
in Scotland."” 'L'hese common law rules are set to be overlin with a comprehensive
statutory framework, however, in the aftermath of potentially radical reforms brought
forth by the Scottish Executive’s landmark piece of legislation, the Water Environment
and Water Service (Scotland) Act 2003 (WEWS). This, zeter afia, fotr the first time

provides for the development of a comprchensive statutory licensing regime for water

usc in Scodand.”

¢ Discussed in chapter 3.

TN, Whitty, "Water Taw Regimes’ in Reid and Zimmaerman (eds) A4 Tistory of Private Law in Seotland (2000)
ar p 468, As was discussed in chapter 2 there is # general paucity of cases dealing with disputes over rights
to water Lo Scatland.

¢ Scottish Environmental Protection Ageucy, State o." the D'zwwwm;z Water Oxm&gv Repau : P.cm 7 (1990}
avatlable at bt Fsaewssepa ok publi o aaterrext b,

* There are a few notable exceptions including - water t-:n puhh(, suppl) is qu u,h_d u.ud{, The Water Act
1908, s 17; water for hydro-clectricity is abstiacted under the Electricity Act 1989, sched. 5; lumited
cowuttols powers exist under the Nawral Henlage (Scotdand) Act 1991 o conlrol abstraction (ot itrigation
and m cases of drought.

1 At lcast by umplicanion. Case-law dealing with water rights has heen few and far between m Scotland and
there is relatively littic academic ciscussion of such issucs.
W arer provision being a devolved rarther than ‘reserved’ issue under the Scortand Acr 1984,
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Problems cnpgendered by the current regime

The main driver for reform has cleatly been the requirement to bring Scottish water

. ) . . . , . . B
governance in line with provisions set out in the Eutopean Water Framework Ditective.

The curtent largely Jaissey faire water governance regunc in Scotland is on any cursoty
analysis cleatly not compatible with the provisions of the Directive. It would be
misleading to suggest, however, that concerns about compatibllity with European
attempts at harmonisation are the only drivers for change. Recalling the positive features
of water regimes discussed in chapter 5, collated from the various approaches found in
different US state jurisdictions, it can be noted that curtently some of those ate prevalent
in Scotland but not othets. So, for example, the absolute dominhum regiine for
petcolating groundwater has encouraged water use to aid industrial development and the
certainty inherent in the law has aided low wansactional costs. ‘The current law in this
regaxd has not, however, protected in any way the cotrelative needs of others in socicty,
nor has it reflected a need to view groundwater as a public resource, too precious {or

unfettered and perhaps wasteful, private explofration.

Perhaps in the past — and the shortage of case-law regarding disputes over abstractions 1s
testament to this fact — such concetns wete not in practice pressing ones given the
prevalence of water resources in Scotland.  If it is indeed a case of ‘water, water,
everywhere’ then as 2 fundarnental assettion it can be stated that there seems little need
for the law to intetfere much in the realm of apportioning water rights (at least in terms

of abstraction} beyond sanctioning a simple absolute dominium approach.

I Divectve 2000/606/FC.
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Despite the perception of Scotland as a perennially wet realm, localised incidents of
water shortages and other identified environmental problems stemming from over-
abstraction have, howeves, in recent times resulted in calls from commentatots for
abstractions to be controlled”  In keeping with the perception of percolating
groundwater as an abundant resource, the incumbent absolute dominum approach has
allowed lazgely unhmited abstractions by landowners and, in particular, certamn industrial
sectors. This unfettered right of abstracdon, while not always problematic, has begun to
cause well documented problems in certain geographical areas of Scotland. SEPA, for
example has reported a number of concerns, mcluding: increasing abstraction of water
from groundwater aquifers in Dumfiies had lowered the water table both threatening a
valable drinking water resource and resulting in the drying out of connecting rivers;
there ate approxunately 1000 hydro-energy ‘off-takes’ m Scotland which transfer warer
out of catchments (0 generating stations, many of which in fact remove all the warer
during low river flows; the combination of recent dry summers and increased ierigation
has led to pressure on small east coast water burns; over abstraction of water for
deinking from lochs or reservoirs may have significant impacts upon river ecology
downstream. Examples inclade rapid changes from high to lows flows in the River
Leven downstream of the Loch Lomond batrage which leads to the stranding of
migratory salmon fish and their spawning beds;" The increasing phenomenon of bottled

water (some 500 millton litres are sold in the UK every year) which is almost always

- . 3
soutced from groundwater may also put further pressure on groundwater supplies.”

Although the curtent system in respect of water in defined channels is subjecr to

restrictions an use engendered by riparian rights, the regime in Scotland has arguably, on

3 Including SEPA — see for example, SEPA : ‘State of the Environment, Water Quality Report’ : Part 1
(1998) available ac

Bttps S wewnsepeoreades pudlicasions Zsrare ol I 0w teranslity 2 penon Srea s weatoctes b

" Some of these knock on effects have heen discussed previously in chapter 5.
12 SEPA, supra n. 13
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occasion, failed to adequately protect correlative tights in practice and moreover, fails to
restrict total amounts of water abstracted. In respect of surface waters (and
undetground waters) in defined channels, as noted in chapter three, riparian rights allow
landowness to draw water freely for private use and primary purposes.'” While such
largely minor abstractions are of limited concexn, rights to undertake secondary (such as
commercial) abstractions may also be acquired by prescription.”  When these nghts ate
acquired, downstream riparians would not be able to object, regardiess of their impact.
As Hendry has noted “inany such abstractors exist (particulatly breweties, disdlleties, fish
farmers and agricultural users) and problems (in particular, localised over-abstraction) are

recognised buat not at present addrcssed” '

So it 1s against this backdrop of a regime which has locreasingly been recognised as
flawed that the current reforms are to take place. It is perhaps with some irony that the
reforms are not the direct result of such concerns but rather stem from an agenda driven
from within Burope. While change is needed, whether such a European agenda and its
policy manifestations will result in an optimum regime for Scotland’s waters 1s another
matter. This chapter now proceeds to an analysis of the main provisions of the reforms.
In the next chaptet, the proposecd regime 1s udged according to a set of critetia which it

1s subimnitied are in accordance with an optimum water regime for Scotland.

1% discugsed in chapter 3.

17 Although the period of prescription is uaclear WM Giordon, Settish Land Law, 20d ed (1999) at para 7.32
suggesls such a righr would be acquirec in line with the 20 year negative prescripuon period.

¥ S, Hendry, ‘Iinabling the framework ~ the Water Ravironment and Warter Services” (Scotland) Act 2003
(2003) 14 Water Law 16 at p 2C.
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The European Framework Water Directive and the Water Environment and

Water Sexvice (Scotland) Act 2003.

As noted, WEWS is primarily a response to the need for the Scottish waler regime to be
compliant with the aims of the Europcan Water Directive.  Compatibility with the
European measures is 1o be achieved by way of Ministerial orders made under powers
confetred by WEWS. Prior to examining the WEWS provisions, it may be worthwhile

first casting an eye ovet the main themes of the directive.

The Water Framework Directive

EC Ditective 2000/60/EC was adopted m 2000 and entered into force on 22 December
2000. The Direcuve is an attempt to establish a harmonised framework throughout
member states and is the consequence of a realisation that the pre-directive European
water measures were too fragmented and while commanly targeted specific problems
relative to water, ignored an overall strategic approach to water resources across

Europe.”
The basic purpose of the dircctive 1s set out in Article 1:

The purpose of this Ditective 15 to establish a framework for the protection of inland
surface watets, transitional waters, coastal walers and groundwater which:

1. prevenis [urther deterioration and protects and enhances the status of aquatic
ecosystems and, with regard to their water needs, terrestrial ccosystems and wetlands
directly depending on the aqualic ecosystemns;

2, promotes sustainable water use based on a long-term protection of available water
sources;

3. aims at enhanced protecon and improvement of the aquatic epvironment, iuter alia,
through specific mecasures for the progressive reduction of discharges, emissions and
losses of priotity substances and the cessation or phasing-out of discharges, cmissions
and losses of the priority hazardous substances;

4. ensures the prograssive reduction of pollution of groundwarter and prevents its further
pollution, and

12 See A. Farmer, “T'he EC Watet Framework Directive : An Introduction’ (2001) 12 Water Law 1,
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5. conttibutes to mitigating: the effects of floods and droughts.

At the heart of the directive’s rationale is the concept of sustainability and to this end
cnsure that water resources in member states temain imbued with (or are altered to
attain) cerain charzcreristics deemed in accordance with such an aim. Under Article 4 of
the Directive, therefore, member states are requited to achieve what has been labelled in
ecological terms ‘good groundwater status’ and ‘good surface water status’ by 2015,
Waters will be classified by States in to one of five classes : ‘high’; ‘good’; “fatt’; ‘poor’ and
‘Bad’. Such a status will be determined by the worst of three separate assesstoents of
biological, chemical and hydro-morphological status®  For the first time, the status of
sutface water will be assessed in terms of ecological quality as well as chemical quality,
and the quality and quantity of both groundwater and surface water will be considered
together.” Cleatly, therefore, the ovetarching aim of the directive and hence abstraction
regimes that are manifest thereunder is to ensure the sustainability of the resousce for the
good of all in society. It hence can be flagged up at this stage that while such an aim has
at its heart the notion that water 15 too precious to be left to the whim of private
ownership, it may only be delivered at the cost of making inroads into cutrent private
property rights held in water. Similatly, the ditective’s aim may also, at times, be at odds

with the goal of industrial development which may reap economic benefits for society.

There will be only lunited exceptions to the requirciment to mect good status in
accordance with the timetable set out in the directive™ for example, bodies of water

which have been “heavily modified” by human activity (e.g. those that have been

2 Anpex V of dhe Act sets out various parameters wlich will determine how the ccological status of a
given watet boay can be identified.

# The Directive will also, inter alia, introduce a new, integrated approach to the control of pollutian at
source tarough the setting of emission limit values and of environmental quality standards for water.

% fe by 2015,
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artificially consttucted or restricted). Further exceptions (whercunder members states
may be given additional time to mect ‘good starus’ detailed in article 4) may be possible
on a vatiety of other grounds include technical problems, natural condirions and cost
implications. Such exceptions may be important i that they may allow water regulation
in Scotland room to manceuvre and the consideration (at least 1 patt) of a number of
different water regulation regimes whereunder ptiotities other than preservation of the

resoutce may be 1o the ascendancy.

The requirement in general throughout member states, however, 1s some sort of licensing
regitne for abstractions akin to that found in prior approptiative regimes common in
westernt US states. ‘Lo this end, in order to lay the groundwork for achieving the aims of

the directive, Article 11 requites member states to establish:

controls over the abstraction of fresh sutface water and groundwater and impoundment
of fresh surface water, including a registet of tegisters of watet abstractions and a
requitement of prior authotisation for abstractions and impoundments. .. Member States
can exempt from these countrols, abstractions or impoundments which have no
significant impact on water status.

WEWS

The current abstraction regimes in Scotland in relation to both groundwater and surface
water clearly do not live up to the requirements set out in article 11 of the dircctive. For
one, given the largely unlicensed natore of water governance in Scotland, mformation on
the extent of water resoutces # 5w and abstractions thereof is patchy. Addidonally, as
alluded te above, there may be localised instances of over-abstracton heralding
deletetious environmental and other consequences which presently are not controlled at
all and hence, under the tetms of the directive will require to be licensed.  Provisions

compatible with the terms of the directive are taus to be put in place under powers set
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out in WEWS. The salient measure of the Act in this respect is section 20 which allows
Ministers to put into place a regulatory framewotk to control, iufer alia, abstractions of

groundwater and from surface steeams and impoundments of surface water.?

The detail of the licensing provisions requires to be fleshed cut through ministerial
orders. Draft orders have now been forthcoming™ and further information can be found
in the discussion papers which preceded the Act® and information published by SEPA —
the body to whom the role of enforcing the new regulatory licensing regime has been

entrusted,

Busis for the regare

The abstraction licensing regime is pairt of a wide-ranging stratcgy based upon what has
heen termed 2 ‘river basin management planning process’.  This process is a requirement
of the Europcan water Directive™ and will provide for the regulation of watet-related
activities which hold environmental consequences within a ‘river basm district” in
accordance with the aims of the planning process. River basin management planning
“will.., [thus] provide a teference point for all forms of planning that affect the water
environment”” Importantly, Goined up® thinking in terms of the water environment and

the impact thereon of a myriad of different water uscs is central to the planning process :

* An enabling provision.

7! Scottish Executive Environment, Group Controfled Adivitics Regulations : A Consultation Consultation
Paper, April 2004 (Paper 2004/8). Sec also Scottish Exccutive Envivonment Group, Controlled Envivonment
Activities Regulaitons: Revised Proposals jor Geueral Binding Rales March 2005 (Paper 2003/4) and Scottish

Executive Linvironment Group, (Coutroded Activities) (Seotland) Regitations 2004 : Draft Regudations : Analysiv of

Responses o the Scontist: Executive 11th Maich 2005 at
ar07ag.

bt Sasancodand . gosalk ShnearyS S en TP TP
25 cited below.
26 Article 13.
¥ Scostish Exceutive Envitonment CGronp, The Fuime of Scotland's Waiers - Pruposale for Legistation Feb 2007,
Papcr 2002/4), para 1.2.  Under s 3(1) of the Act the 'warer environment' cxtends to "all surface water

! s P J

1 (11} o - 1 (~ ! M - “r-

ground water and 'wethmds'™, S 3(5) defines wetlands as "an area of ground the ccological, chemical and
hydrological characteristivs of which are atuibutable to frequent inundation or saturation by water and
which is directly dependent , with regard ro its water necd on a body of groundwater or a body of sutface
water”,
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“[a] key feature of the system will be a spatial analysis of all human impacts on the water
environment that recognises the mterconnectons between al the clements in the water
cycle — rivers, lochs, estuaries, coastal waters and water under the ground”®® So, in this
way, uniike the present commmon law regime, decisions over water usage nights will
attempt to take into account the interrelationship between groundwater and surface
streams and the impact of various water activities over both water resoutces and othes
water activities.  In accordance with the goals of the Water Framework Directive, the
overall aim of the new regime is to “help drive forward ... sustainability. .. [and] inregrate
environmental priorities with social and economic implications... [and achieve] the best
possible balance between the protecrion of the water environment and those who
depend upon it for their prosperity and quality of life”.” Such a balancing act is a
perennially  difficult task and building up a sufficient knowledge base aof likely
envitonmental impacts set against probable economic fall-outs for any proposed water
use 1s likely to cause stark difficulties. While the state of watet resources i sitr may not
be the ‘occult’ it was at the time of eatly court decisions, the occult now petrhaps les in
the lack of knowledge which exists in relation to the impacts — both environmenral and

economic — of water use.”™

It seems clear therefore that the current benefit of low transactional costs which the
incumbent common law regime in Scotland cxhibits, would be largely lost under the
reforms. Tentative economic analyses which shall form the basis of the River Basin
Management Processes required to meet the ecological requirements of the Directive
have already been undertaken and these are discussed later in the chapter.  An impotiant
point to note here is thar abstractions are not to be considered ju isolation — as it tmay

have been in the pasr - under the new regime. Rather, abstractions are to be considered

3 The Futnre of Seotland’s Waters, spran. 27, para 1.2,
2 b,
[ hese 1ssues ate taken up m chapler 7.
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as one composite patt of 2 wide-reaching river basin planning process which will take
into account the repercussions of a whole range of water vses and the relattonships

bhetween such uses.

The River Basin

The bastc building block of the new regime will be the tiver hasin — the tract of land
from which surface water eventually flows into the sca (and all comnecting
groundwaters).” Given the large number of significant river basins arising naturally
throughout Scotland, it was proposed to set out river basin plans (RBI’s) on a district
basis compuising groups of river basins and their associated groundwaters. '1his would
facilitate the establishment of a large scale, consistent, sttategic plan for each RBD,
While the establishment of three RBD’s was thus mitially mooted, after a mixed response
from consultees (many of whom viewed that at such a large scale there was little added
value to be had in three rather than one basin district) the Fxecurive’s preferted option is
now the establishment of one RBD.** In what may scem a somewhat illopical omission,
the establishment of one RBID has not been conclusively defermined yet in the Acr itself

although the intention was clearly stated after the consultation cxercise.”

Given that water resources are no respecter of arttficial man-made boundarnices, spectal
recognition. is made m the Act of the fact that separate bi-lateral arrangements will
require o be made in respect of the cross-border basins at the Tweed, Tyne and Solway.
"1his should naot cause intractable difficulties as the watet regime in England and Wales is

3 For a general ciscussion and critique of the river basin concept see T.. Teciff "The River Basin Concept
and Climate Change’ (1991) 3 Paee BEaoe/, L. Rew. 355.

32 The Futyrs of Scotland's Waier, supra n. 27 para 1.4.

3 ¢ 4 of the Act merely stipulates that Ministers will cstablish one or more RBID's. This lack of certainty
within the Act is a common feature of this somewhat bare enabling provision.

16t:




undetgoing similar reformms in an effort to meet the aims of the Directive and will requite
to put in place similar RBD management plags which should intertwine with the Scottish

approach reasonably well.

it should in fact be noted that in establishing RBD’s, Scotland is at a disadvantape
compared to Fngland and Wales™ as unlike its southern counterpatt there has previously
been no statutory framewotk in place to facilitate such a strategic approach. In terms of
the regime change in respect of water, Scotland therefote is facing more radical changes
than ¥England and hence the new system may entail additional regulatory costs which will

require to be borne by society and, in particular, water usess.

Public participation is a cenrral feature of sustainable development™ and hence the RBD
plan shall be the product of a consultation between the regulator and interested parties.™
Tn accordance with article 14 of the Direclive, certain procedures for consultation must
be followed including : 2 timetable and work programme for the development of the
RBD must be made public 3 years ptiot to its operarion; an interim overview of salient
watet issues is to be made public 2 years prior to the operation of the RBD; draft copies
of the plan are to be made public at least a year prior to implementation and there should
be at least 2 6 month window for the public to comment on the plan. As there is to be
only one RBD for the whole of Scotland, recognising the need to involve participation at
a local level and cngender the ‘ownership’ of local stakeholders of the consultation
processes for establishing RBID plans, the original legislative proposals gave SEPA the
power to establish sub RBD plans. To ensure that such meaningful local partcipadon

can take place, however, sub tiver basin district plans - which will feed into the RBD plan

" The Cavitonment Act 1995, s 4(2) gave the (English) Eavironment Agency powers to establish stralegic
watet tesource planning management.

3 Principie 10 of the Rio Declaration, Uty Conference on Bnviroument and Development, Rio 1992

% Although there is no requirement vo involve the general public dircetly. This potential weakness is
discussed in chapter 7.
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- are now mandatory under s 15 of WEWS. Clearly engendering local ‘ownership’ and
patticipation will be central in getting parties on board with the reforms. This is
particularly so, when, as noted below, many of these parties will require to bear
significant costs in the aftermath of a new, more restriclive regime in relation to
abstraction and impoundments. As the proposed regime will upset the existing balance
of private water tights in watet, such local ‘ownership’ may be necessary to assuage those

whose tights are adversely impacted upon thereby. >’

The propused licensing regime

Under the Scottish Executive’s plans, all water-related activities which may impose an
environmental rsk (incleding abstraction of groundwater and surface water and
impoundinents of surface water) may be subject to one of a number of different levels of
regulatoty requitement. Gauging when and to what extent environmental risks will
follow an abstraction or impoundment may be no easy task and expensive to detetmine.

With that point firmly in mind, the different tegulatory requirements include:

e  Water use licences
¢ General binding rules (GBR’s)
» Simple repistration

38
. Mmmgemunt ',Lgreemems

7 Thais point is picked up in chapter 7.
36 The Foitire of Scolland's Waters, nupra n. 27 at para 3.9.
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[ zecneces

Decisions as to the nature of regulation required will be mlken by the repulator at a local
level by taking into account impacts on the local environment by the proposed activity.”
For activities within the River Basin District (inchuding abstractions and impoundments)
that posce the greatest environtnental zisk, the highest form of regulation, water use
licences will be requited. The licences will be “activity and site specific’ in the sense that

conditions attached thereto will be tailored 1o local conditions.®

Tt is cleatly thus an
important feature of the proposed regime that decisions in respect of licences are taken
at a local level and that the licensor can tlake mto account the environmental
consequences of the abstraction as against its potential economic and social benefits,
The problem with taking such decisions as these is to ensurc that judgements to either
grant or refuse a licence are informed. 1t may well be that in today’s technological society
it is possible to be aware to a far greater degree than previously about water resources
(particularly proundwater) and the link between groundwater and surface water flows is
far better understood (although such determination may be costly). What remains,
however, 1s the gap in knowledge as to the impact that refusal to prant licences for
abstraction may hold for socicty — pardcularly where the attainment of ‘good water
status’ in accordance with the Directive may be to the detriment of other (particularly

cconomic) advantages which society may benefit fromn.

¥ thid at para 3.1C.

W The Puture of Scottandd's Waters, supra 1. 27 ab para 311 Although standard heence terms are alse likely to
be {omautated.

11 Although discretion to side-step sustainability mway be liosired as tie key aim of the Water Direcrive,
however, is one which in general places sustainability of the resousce shead of other policy goals in terms
of water govemance.
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Sommat] abstractrons

Despite initlal proposals mooted to allow abstractions below 20 cubic metres pet day to
remain unlicensed,” the Executive seemed keen not to adopt this rule and the regulator
was to be given discretion to determine when licences would be required at a local level.®
This meant that many small abstractions — which may cutrently be considered to be of
negligible risk would be caughr up within the regime at one level or another, bringing
with it regulatory costs that, under the Scortish Fxecutive proposals, would be botne by
the abstractor. The intention in this respect appeats to have agamn changed of late,
however. Despite concerns tegarding the atbitraty nature of attrbuting cestain
regulatory tequitements to certain levels of abstraction on 2 blanket basis, abstractions

below 10 cubic meters per day are now ser to be subject to GBR’s, ™

Under WEWS, any abstraction, whatever the size, will i general only fall within the
ambit of the regime where it mvolves “the doing of anything whereby any warter is
removed by mechanical means” (my emphasis).” This would mean that manual forms of
abstraction (eg by bucket) or abstraction caused by either people or livestock drinking
straight from rivers and wells would not be covered the regune,  Although it is unlikely
that such ahstractions would be significant, thetc may be potential difficulties in localised
ateas where if a drought exists, such manual abstracton on any level could not be
prohibited or controlled. It may at ficst blush appeat that non-mechanical methods of

abstractions such as mill lade activity which may perhaps hold significant repercussions

32 Set out in the Scotrish Fxecunve Consultation Paper, Riwers, Tachs, Coastr : The Future of Scolland' \Waners
(2001}, This lsnit is cutrently uwiilised in England and Wales.

13 The sel Lmit was criticised on various grounds by respondents to the Fxecutive's consultation paper
including that it was an arbitrary figure; that it was oo low; and by contrast that it was too high — see 4.
Farmer 8 C. Moukhouse, Anadsic of Responses to Rivers, Lochs, Coaris : The Furure of Scottand's Waters’ : Fiial
repost fo the Saotiieh Bscentive Tnstitute for Buropean Policy (January 2002) chapter 7.

4 Seattish Fxeentive Lnvironment Group, Confrofied Ensironment Astivitier Reguiations: Revised Proposals jor
Gewerad Binding Rules supran. 24 at p 5.
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for water levels might thetefore fall through the net. It 1s important to note, however,
that such wotks would fall into the category of impoundments of surface waters which.
are also subject to the new regime, Impoundments ate defined in s 20 of WEWS as “(a}
any damn, weit ot other works in the body of water by which water may be impounded;
(b) any works diverting the flow of water in the body of water in connection with the
construction or alteration of any dam, weir ot other works falling within paragraph (a)”.
Moreover the Executive has proposcd that extraction by gravity fall within the remit of

the regi.me.““

It should be noted that the current FEnglish licensing regime also exempts certain
activitics from control including small ‘one off qur—u"lrities;"G and abstractions for
navigation and harbour authotitics.*®  While the majotity of these cxemptions ate nop-
contentious, one potentally problematic exempt activity that as been identified ts trickle
irfigation — a method of land dtainagc.‘” It has been argued that this process was
exempt from the regulations i order to ensure that obstacles were removed from the use
of what was perceived as an effective and efficient method of land drainage.™ Use of
this untegulated process, however, has risen exponentially in recent years brnging with it
well documented environmental problems.  The most recent English figures suggest a
orowth of trickle irrigation abstraction from 1,330 ha. In 1987 to 4,120 ba in 1995.* For
Scotland, irrigators may find their current activitics restricted in particulatly sensitive

geographical areas.

Wa Controfied Activities Regulations, supra n.2'l at para 1.5,
151991 Act s 27.
161991 Act s 26.

175 29(5).

# R, Cunuingham, ‘Refomm of water resource control in England and Wales™ (2002) 13 Water Law 35 at p
38.

¥ Ministry of Agriculnwe, Tashedes and Food, Swrwey of frvigation of ouwtdosr craps in 1995 (York :
Governmental Statistical Service, 1996).
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Licence conditions

SEPA will be given powers to impose a wide tange of conditions to licences. It is
anticipated that full licences will be required whete it Is necessaty to control sire specific
impacts of any proposed water use. SEPA have indicated that in their view, full licences
would be required only in a minority of cases.” In relation to abstraction and
impoundroents, a list of non exhaustive licence conditions™ has already been identified

by the Scottish Exccutive and include :

s  Requirements to follow best practice and utilise best technology

e Reporting requirements

e Conservation measures to facilitate Jong-term exploitation of the resource

*  Code of practice compliance

e Restricting licences to certain identified users

¢ Restricting the duration of a licence whete that is deemed necessary to protect

. vi
the environment.’

These final two conditions may in practice prove the most controversial in that the
absence of absolute, identifiable property rights in water resources may discourage what
may be heavy levels of investment from industry. Morcover, such restrictions may
discourage the trading of licences, which has been identified as one way of ensuring the
most efficient use of scarce resources such as watcr. The issue of trading mn general is
discussed under ‘cfficiency’ in chapter 7. The standard licence conditions should apply
to all licences in telation to cach controlled actwity. It is argued that this conststency

across the board should assist the protection of the water environment whilst at the same

3¢ Avadlable at h':tp:," o, scp;l.org.uk/\vfd/ regulation.litm
31 that may be augmented by specific local icence conditoos.
32 Controtled Activities Ragnlations, supra n. 24 at oara 3.15.
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time provide some semblance of the certainty in respect of water licences that industry

requires to make informed, cconomically-viable, business decisions.”

Genera! Binding Rades

Following on from this, a step down the regulatory ladder from water use licences can be
found in the guise of ‘General Binding Rules (GBR’s)’. GBR’s are sets of publicised
mandatory rules that would apply to particular controlled activities ‘“where the
cavironmental impacts ate predictable and mitigation measures can be defined in a
common form”.* Anyone carrying out this sott of activity would be bound to act in
accordance with the GBR. Cleatly, much work will requite to be done m ascertaming the
‘predictable’” envitonmental umpacts that may emanate from pardcular uses when
currently so little is known about the possible repercussions of many current water-
related activities, Despite the fact that GBR’s were initially seen as the 2™ most onerous
form of regularion behind licences, this may no longer be the case as the latest proposals
from the Exccutive indicate a desire to dispense with the need for registration of such
activitics; ralher pacties engaged in such works must simply comply with the provisions
of the GBR’s™  This may be seen as surprising, particularly in the context of the
current lack of information regarding current water use activities and the need to remain
awate of these in case of changing environmental or social needs. This move may be
seen as a response to concerns voiced from industry about the oncrous mature of

complying with the regime.

33 rbid at para 3.17.

5 ihid at patz 5.20.

“a Scottish Executive Envitonment Group, Conlrolled Bnmironment Addivities Ragnlations: Revived Proposals for
Generaf Dinding Rules supra n. 24, A list of activities relovant to GBR’s and proposed prescriprive rales in
this regard can be found in this zepont,
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Simple regisiration

At the bottom of the original regulatory ladder is simple tegistration. In tespect of
activities that are deemed to entail low environmental risk, mere notification of any
proposed action would be required prior to it taking place and a licence or compliance
with GBR’s would not be required. Registration will allow the regulator to keep up to
date statistics on all water activities thus bulding up a full picture of current and possible
future environmental impacts.” At the time of writing there appears some confusion
sutrounding the relationship between simple registration and GBR’s. Ciaven that as
GBR’s look set to entail no registration, simple registration may now be seen as the mote

onerous of the two regulatory measures.

The Paynsent regime

Under atticle 9 of the Water Directive, member states are required to “take account of
the principle” of recovery of the costs of water services. In Scotland, there will hence be
charges at all levels of regulation which will require to be botne by the abstractors.  To
give an example of a regime cutrently in practice, for England and Wales, a fixed
application processing fee is charged for the tegulator’s work (in this case the
Environment Agency). In addition, most licence holders pay an annual charge based on
the amount of water licensed for extraction, the soutrce of the water, the time of the year
the water is used and the purpose for which the water is used. The actual charges vary

considerably, but typically range from [7 to £18 per mega litre abstracied per annum.

3 jbid ac para 2.20-21.
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‘Lhe charge is currently for the licensed volume rather than the actual extracted volume,
so there is currently no incentive in Fngland to take less water than is allowed by the
licence — an issue which may not be conducive to the conservation of supplies. It may
be prudent therefore to ensute that charges in Scotland are based upon actual water

withdrawn rathet than the maximum that could be appropriated under the licence terms.

While the detail of the Scottish regime has not yet been fleshed out, there is clearly a
need to investigate the extent that chatging might not merely cover the administration
costs of the regulator but also places a value on water itself and heace encourage the
most efficient use. Indeed the directive requires that such an approach be in place by
2010  While such a move may bring about conservation of the resource, it could
further be perceived as an assault on cuttent private property rights in water and might
possibly act as a barrier to exploitation of water resources for the economic well-being of
society, Moteovet, whether mn Scotland a regulatory regime for water requires to focus
to such an extent on sustainability issues is debatable. These issues are discussed in

chapter 7.

Managesient agreements

One of the problems that was identificd i chapter 5 concertied the fact that a priox
appropriation regime may result in secondary users going without in times of a drought.
Leaving aside the issuc of time-limited licences for the ume being, in an effort to combat
such problems where there is an anticipated shortage of available resources, WEWS

malkes provision for the adoption of munagrement agreerments whereunder all potental

¢ Article 8, Although such an approach can be ignored if it does not comproause the genesal aims of the
directive.
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users would forge same sort of contract on how to divide the scarce resource 1n the most

efficient and equirable manner.  As the Execulive in their proposals state
[w]e Lelieve that management agreements will also be a useful addition to the conwol
regimes. These would be appropriate where a number of users in a distinct geographical
area could co-ordinate their activities to berter protect the water environment and their
own interests. Fot example, a tanagement agreement could provide a number of
abstractors from the same water body with an opportunity to collaborate with each other
and the regulator to design and cmploy a locally appropriate means of protecdng the
water resource. Management agreements would depend upon the consent of 2l pacties.

The agreement would form part of the water use Lcence for each party (o the
agreement. 57

This sort of approach is not unlike the current position as regaxds unitisation agreetnents
which are forged between parties drilling for oil under UK offshore production licences.
As the discussion relating to hydrocarbons in chapter 4 detailed, more efficient means of
exploiting hydrocarbons offshore are mandated by the Secretary of State (8S) to
circurivent the deleterious consequences of competitive drilling.  While the SS has
compulsoty powers in this regard, they ate in practice never invoked and rathet parties
have sought to forge their own agreements to avoid the imposition of a such a scheme
by the state. Parties thus have a vested interest in forging an equitable and cfficient
agreement. It may be specudated that although n the water lcensing context, the consent
of all parties 15 requited to enforce such management agreements, parties are similatly
unlikely to be recalcitrant in so doing to ensure that overly restrictive licence conditions
are not imposed by the regulator. Tt seems plausible that in such cases parties might
establish, 7z se, some sort of corrclative rights systein akin to that found m certain
eastern US States whereunder the respective share of authorised volume of abstraction

may be tied to the size of land owned.

5 The Iuture for Svotlund’s Waters, supran. 27 ax para 3.18.




Esnvironimental » Economic Analyses

The seismic shift in water governance approach that WEWS presages is primarily one
that cnables water resources to be allocated in respect of the uses of value to society but
in a way that protects the water-related environment. Conservation and sustainability
must wall hand 1n hand with the need to countenance the tequirements of wndustry.
Cleatly advancements in hydrology, for cxample, in charting the extent of cuirent miver
flows and groundwater tesources, the growing understanding of the relationship between
groundwater and surface resources and increasing knowledge of the deletetious

consequences of over-abstraction facilitate such a two handed approach.

This new basis 15 of course a far cry from the (still curtent) common law in relation to
groundwater which was underpinned by a both an implicit view thar water was part of
the land™ and hence subject to the conwol of the landowner, and further that the
unfettered right to drain water upon one’s own land was necessary in that o hold
otherwise would hinder industry and propetr exploitation of the resource. Conservation
has been markedly absent from carly common law cases selating to groundwater and the
issue of public udlity was generally seen as best furthered by cncouraging industrial
development.  In respect of water in defined streams, at least under the common law,
there emerged a realisadon that the tesoutce was too precious to be the subject of the
owoership of tipatians and that such natural tesoutces wete rex commnmes and subject to a
controlled right to exploit which countenanced at least the needs to othet tiparians. This
system, however, 1s not one which countenances the needs of athers in society and does
little to avert wasteful or environmentally unfriendly practices. The post-WHWS regime
at least in certain cases, transters the balancing act of competing rights for water in

defined channels from the coutts to the regulator and morcover cxtends such an

i Although as discussed in chapter three there ate mixed vicwpoits on Uns.
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approach o groundwaters. Futthermote, into this balancing act have been thrust issues

of public utility.

The current position as regards ownetship of waters will not change in the post-WEWS
era” but many potential users will require to apply for a relevant licence or comply with
other tegulatory requirements mn the wider interest to abstract or impound the resource

and where such a permission 1s granted, users will require to pay for this privilege.

In terms of ascertaining impacts of different water uses, it has been argued that the
laudable aim of treating surface water and groundwater as component parts in 2 single
water system which is deemed central to the approach to River Basin Management
Planning that will be taken by SEPA, may in practice be no more than a fanciful notion.

For example, 1n the recent SEPA consultation exercise, Scottish Water commented that

the desire to resolve the scientific difficuldes of weaing groundwater, wetands and
surface water as component parts of a single water system will require extensive and
costly research [and] may not be achievable. This goal would tequire extensive lacge-
scale monitoting, increase [in] the complexity of madels and therefore may not be
justified by the level of improved understanding,d

This point may resonate generally across any licensing regime which sceks to establish
priorities for those uses which are deemed as beneficial.  The centtal point of an
appropriative, right-based regime ts that regulators require to make choices which are
informed. Decisions in this regard taken by SEPA may at times fall short of being any
where near fully informed and thus for example, in any water shottage context, the ability
of the system to cstablish any sort of hierarchy of competing uses in beneficial terms may

be placed in question.

¥ Although as noted in chaprer three the issue of ownetship at common law is not particularly clear. This
issue ts cliscussed further in chapter 7 in relation to HRA compatibiliry.
1=

@ Scouish Eovironmental protection Agency, Water Framework Dirsctive » Technioal Aunmaxer 2 and 5
Consudiaiéan Summary of Responser March 2003 at para 3.4.1.

180




Cost benefit analysis of complianee with the directive

As noted, a key difficulty with the imposition of a licence-based appropriative regime is
that aithough it may reap environmental benefits for society, it inposes costs upon water
users which tmay make inroads into previously held, private property riphts i the
resource. 1n order to inform the legislative process leading up to the cmactment of
WEWS, the Scottish Executive commissioned a cost-bencfit analysis of implementation
of the provisions of the European Water Ditective in Scotland.” The impositon of
controls over abstraction of both groundwater and surface waters 1s of coutse but one
part of compliance with the directive. The discussion here reviews only some of the
projected costs and benefits which may emanate from a shift from the largely unfettered

common law position telating o abstractions.

The general aim of the report is to produce a set of assumptions relative to both the
current or ‘present day’ environmental situation relative to the water environment in
Scotland and also projected epvironmental mnprovements that might emanare from
implementing the Directive from 2001 to 2040. The research also attempts to measure
the costs of imposition of a compliance regime (including abstracton controls; on

. . . . &2
specific business sectors and society in general.

A major plank of the study is the ‘stutus-gap assessment’ @ an analysis of the cost-henefit
differences between the ‘husiness as usual case’ - a hypothetical case scenario outlining
the cnvironmental situaton if the Directive wete pot to be itmplemented - and the
sitwation after the Dircctive’s aims have been fully implemented. This will then provide

the basis for a cost-benefit analysis of the effects of implementing the directive.

0 K. Andreves, The Futire for Scotlond's Wavers : Analvsis of Cosir atid Denefits : Costs aud Bengfiiy of lmplemeniation
of the FC Water Framewark Directive (2000/50/EC) In Scotland Tinal Report to the Scottish Executive Jnne
2002.

92 jbid ar para 1.3.
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1t should be noted of course that the analysis is speculative. Fitst, determining what the
current environmental state of all waters in Scotland is at present and therefore how
water activities would have to be controlled to ensure ‘good status’ of such waters under
the terms of the water directive is no easy task. For example, even the authors of the
report conceded that there were difficulties in establishing the present environmental
situation and ‘business as usual case’ as repards groundwater {‘where very little

information is known in Scotland’)®

and hydro-morphological impacts of abstraction

(‘where limited data is available’) S

As discussed in chapter theee, rights in relation to
groundwater long remained out of reach of the clutches of the law and any well-defined
legal tules at least in part hecause of its ‘occult’ and hidden status. Cleatly in Scotland,
groundwater resources to some cxtent have remained a hidden treasure. This hidden
status itself also stems from the fact that the law relating to groundwatet use was largely

unregulated. Groundwater knowledge manifestly requires to be improved in Scotland if

an effective and informed regime is to be put in place.

A number of current water uses are identified in the tescarch which may cutrendy hold
negative repercussions for the water environment and hence will require to be controlled.
Potentially problematic industry sectors flagged up include agticultural irrigation,
distillers, pulp and paper mills, hydro-power plants and water services. At the moment, it
1s speculated that the lack of adequate controls over the abstraction activities in these
mdustry areas would be hikely to further deteriorate water status in the futute — in relation
to both water quantity and quality. Hence, controls are likely to be enforced in thesce
industrial sectors to hmit or reduce theit abstraction activitics in accordance with the
alms of the directive.  Such controls will necessarily impose costs on these industry

sectors to reform their own activities in accordance with a more limited right to abstract

53 fpid ar para 3.1
™ ihid.
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(ot impound) water.”® The report then proceeds to the crux of the issue: an estimation of
these costs as opposed to the benefits that might be gleaned from compliance with the

Ditective's aims.

So, for example, irtigators would require to reduce abstractions on certain identified areas
of land where the catchment is patticulatly sensitive to irrigation. The report estmates
the cost of this to Scottish farmers at around an average of £9,000 each per year, at a
total cost for the industry of some ¢.£1.6 million per annum. Similatly, pulp and paper
mill opetators may face an outlay of £5 million for increased storage costs emanating
from reduced abstraction; hydroelectrical providers may face an annual cumulative ball of

around £15 million and the warer industry some {95 milhon. An as yet unknown cost

will nneed to be borne by distilleys.®

Cleatly then thete may be significant costs for industry as a result of the shift from the
current common law water regime to a restrictive licensing system. For many of those
active in these industry sectors, in particular farming, which has struggled in economic
tertns In recent tines, such a prognosis will make uncomfortable reading.  Such costs, it
might be argued, may be legitimately barne by industry in pursuance of a sustainable,
environmenrally sound water environment. The problem for pelicy makers, and indeed
for regulators 1n any appropriative regime, will lie in clearly identifying these henefits and
placing some quantifiable value on them,  Arguably, however, some of these potential
benefits o soclety are quantifiable, at least on a speculative basis. While the teport

concedes that clearly dentifying potential benefits to such water bodies as groundwater

!

and wetlands ay remain out of reach for the titne be'mg,(’ the authets at least offer

63 Additonally adoumistrative costs will xesult from applving for a licence.
66 ). Andrews, supra 1. 61 at tabie 4.22 for a breakdown of all the projected costs,
7 a: least for the time being,
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some tentative, partial, monetary benefits in respect of infer alia rivers and coasts.® The
measutement criteria appear somewhat subjectve and perhaps difficult to quantfy.
Nonetheless improvements to Scottish rivers {for residents) brought about by the
imposition of water-use controls in accordance with the aims of the directive are
evaluated by reference to increasing qualiry in tiver ecology, bank-side vegetation and
aestherics and have been provisionally measured as brioging benefits that can be
quantified as being between £120 and £262 million per annum, while benefits to anglers
through sounder ecological environments are estimated in the somewhat wide range of
between £10 million and £58 million. The above analysis raises questions as to how
casts of complying with the tegime should be botie across society, given that those who
bencfit most from the inposition of controls may not be those who will suffer detriment

as a result of compliance.

As alluded to above, derogations from meeting the aims of the Water Directive may be
allowed in certain circumstances, particalarly where techunical or cost problems make
timely compliance unfeasible. Clearly the existence of such derogations may afford
certain industry sectors an oppormnity to seek the delay of any abstraction restrictions
that may prove costly to their businesses, The flexability inherent in the directive in this
regard ralses some interesting issues about furthering economic interests at the expense

of environmental objectives while keeping within the spirit of the Furopean measutes.

Time linited ficences

As noted 1o chapter 5, a prior appropriation regime {(whether one based on a licensing

system or not) may be problematic in that although ir ensures that scarce resoirces arce

@ K. Andrews, agpra o, 61 at para 5.3,
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allocated for beneficial uses, 1 times of shortages secondary users may simply go
without. Itmay therefore be prudent to ensure that licences are not granted in perpetuity
and may be revoked or at least varied by the state in times of drought, if seen to be
causing other envitonmental damage of some sort or whete perhaps more beneficial uses
of the water are proposcd.” It has been reported by the Scottish Executive that in
general, abstraction licences granted to industry wili not be tune limited, although it has

been suggested that there may be some exceprions to this.”

The Licence of Réght Lepacy in England & Wales

While from an industry perspective there may be a sound reasoning behind the granting
of licences fot indefinite periods of time, policy makers in Scotland might learn from the
negative legacy that has been left behind as a result of the largely unfettered cartly licences
— termed Ticences of Right’ I.ORs) - that were traditionally granted south of the
border.  Despite the well-cstablished licensing regime” for abstractons and
impoundments of water in England, this has not, to date, curbed escalating drought
problems which have been experienced south of the border. The Environment Agency

1s cognisant of such difficulties:

[fjn some ateas of the UK, cutrent abstraction practices are causing concern for the
envitonment. For example, much of southern England has litde surplus surface water
available during the sutnmer. If abstraction increases beyond current levels, there could

® 1n such a circunstance, SEPA may find ir prudent ro suggest 1o would-be abstractors that they forpe
same sott of management agreement- the posability of which 1s mcluded in the regulations (Controfied
Activitier Regadations, supra n. 24 at para 1.11).

0 Conrrodled Aciivities Reguiaiions, supra n. 24 at para 1.10.

"I ywhich stems back to the 1945 Water Act.




be a harmful effect on river flows and wetlands. In somc cases existing licences are

alteady causing environmental damage or would cause damage if they were used fully”™
These concerns are not new and since the early 1990° there has been increasing concern
voiced that a2 number of important wetland sites have been affected by low flows or
decreasing water levels as a result of the abstraction of water from surface and
groundwater tesources. In 1993, for example, Lingland and Wales “suffered what was

> 73

for many the worst drought in living memory™” "L'his prompted a report highlighting
widespread drought concerns published by a group of volumtaty conservation
organisations.”” Then in 1999 the linvitonment Agency and Fnglish Nature jointly

published a repost which considered some 358 wetland sites and discussed a number of

environmental and othet problems caused by ovet-abstraction.”

The main difficulty identifted as dogging the current Iinglish system stems from those
abstractions that took place prior to the 1963 Water Act and hence were authotised as
‘Licences of Right’ (LoR). These licences were intially granted under the 1945 Water
Act and could be renewed under the 1963 Act wirthin a five year period of its
implementation and based on the previous three years’ usage. Such LoR’s were issued

without any restrictions. According to Cunningbam :

[t]he grandfatheting of existing abstractions as LoR implicitly assumed practices, that had
gone unchallenged under the common law were not impacting other legitimate users and
were therefore acceptable... While this approach may scemn pragmatic, it clearly place|d]
an incentve [for] abstractors to nflate theie claims on entry so as to allow for growth,
uncerraingy, monaopolising 4 valuable cesource and thus restrieting entry into a market, 7

2 The Bnvironment Ageacy, Enpirenment I'acts and Figures : available ar http: / /wenw.environment-
agency.gov.uk/ yourenv/eff/water /213872 /609264 / Mversion=18&lang=_¢

7 R. Cunningham, sepra n. 48 at p 36,

7 The Wildlife & Countryside Link, High and Dry (1996).

5 English Nacure, Wawr Abstraction aind Sites of Special Svientific Interest in England (2000},

%6 R. Cunningham, spre . 48 at p 36,

186




The problems in England and Wales in this respect were compounded by the face that
initially licences granted in pursuance of the 1945 Act would have been fauly easy to
obtain. Under the 1945 Act the issues of water quantity and qualicy were low priorities;
that Act was mote concerned with issues such as the wastage of water, cxcavating for
metals and water for faming purposes. TPethaps echoing traditional common law
approaches 1o watet use {and for that matter cxploitation of other migratory things), as
Murillo ¢/ @/ bave noted “licences [under the 1945 Act] were almost certainly granted
using different critetia te. producing as much steel, coal, gravel, food, etc., as possible to
aid post-war recovery. Water quality and, ro an extent, quantity were far lower

C s 77
ptiorities™."”

While the peculiarities of the English LoR regime are not present in Scotland, they
provide an example of the problems that can be caused by the granting of licences in
perpetuity and should sharpen the resolve of regulators to ensuse that the Scottish regime
is one imbued by flexibility to ensure compliance with environmental expectations sct
cut in the Furopean Water Directive, In 2 time when it has been identified that the
extent of water resources i gits and the full environmental and economic consequences
of multifarious water uses remain unclear, it may be that current industrial abstractors
would seek to catry on their existing pre-WEWS levels of abstraction and point to the
limited {or at least little known} environmental impacts of their activitics. In light of this
inherenr uncertainey and the political pressures that such industries may scck to exert on
policy makers in this regard, it would scem best to easure that abstraction rights which
may tanspire to be undesirable or excessive can be varied or revoked by the regularor ar
2 later date. Moteovey, if a licence wete to be granted for a fixed period of time, subject

to renewal, it may follow that wary abstractors would seek to ensure that their abstraction

¥ A, Muwilio, J. Bough & F. Coolk, ‘Groundwater Abstraction and Legislative Control’ (1999) 10 Warer
Law 130 atp 135,
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activitics do not damage the environment and thus further provides an incentive for
abstractogs to collaborate with regulators to explore new ways of exploiting the resource

in the most efficient way.”

Overview

This chapter has mapped out the proposed new licensing regime for abstractions and
impoundments of waler resources in Scotland. The proposals are to be phased in from
April 2005 but full compliance with the aims of the water directive 15 not required until
2012.7  'L'hete is a general perception that Scotland is ‘ahead of the game’ in this regard,
mn pagticular, when compared to England and Wales,® At least, in so far as absttactions
and impoundments of watcr arc concerned, however, Scotland’s starting position lies
someway behind its English counterpart’s and the above analysis has identificd a number
of potenttal hurdles to be surmounted.  Beyond these weething problems, the next
chapter analysis the post-WEWS regime in Scottand and evaluates the extent that it is an

optimum model for water governance in Scotland.

% R. Conningham, supre. 1. 48 at p 40,
" Controlled Actinitier Regutations, supra 1. 24
® ENDS rveport 351, Sewtlaud gers abuad on siow water environment soutrols (Apzil 2004).
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CHAPTER T

TTISH WATER AW : ANALYSIS OF REGIME CHANGE

Introduction

White the preceding chapter focused on the nuts and bolts of the new regiine m Scotland
and the rationale behind its imposition, this chapter evaluates the post-WEWS regime for
water governance in Scotland against a set of relevant ctiteria. L'he critetia that the
tegime can be judged against have been identified from policy discussions inherent in
case-law in the UK relating to migratory things, approaches to water povernance in other
jutisdictions (particularly the 1JSA), examples of international law and practice and from
relevant academic literature.  Although the following criteria will doubtless not be
cxhaustive, it is submitted that they ate relevant policy markers of an optimum water
governance system by which the new regime for water allocation in Scotland may be
judged. Each issue is cxamined in tutn and the extent that the post-WEWS regime in
Scotland might meet such aimms is discussed. It should be noted that the critetia
identified are germane at three levels : the overarching question of the type of regime
which. should be selected to control water use; the detailed substantive rules which sit
therein; and also the procedural rules which seck to ensure administration, monitoring

. . .
and compliance with regard ro the regime.

L As Woutess noies “in cssence there are four key points that must be addressed [Ly a water govemance
vegime)]...:(i) legal endtlement (what is the scope of the resource and who iy culided to usc 1#?); (i)
framewotk for allocation {(where all oeeds cannot be mer, who is entitled to what quantity or cuality of the
resource?); (iif) institutional mechanisms inciuding governaace issues (who is responsible for oversceing the
implementation or overseeing the implementiation of the laws?), and {iv) compliuuce verification, dispure
avoldance and resolution (how ate rights and obligations enforced?; — P, Wouters, Water Law @ Achisoing
Faqredtable and Sustainable Use of Water Resonrees (Gnest Editer’s Nofe) Papers Presented at the Duadee Water
Law and Policy Seminar July 20009 available at
bt/ /wwwe.dundeeac.uk/law/iwld /Documents /Research/INWLIRL Y20 Team /K outess /twra.pdf.



http://www.dundee.ac.uk/law/iwlri/Documents/Research/IWLRl%20Team/Wouters/iwra.pdf

It should also be borne 1n mind that it may be difficult to ascertain an objective ‘onc size
fits all’ regime that may be relevant for all water governance systems across the globe?
This is because an additional factor which feeds into the identified critetia is that of
climatic or ecological appropriateness. This factor may dictate what appropriate balance
requires to be struck between competing aims and 1s discussed at the end of the chapter.
With this firmly in mind, it 1s submitted that an optumum regime should have the

following charactetistics :

¢ DLfficiency’

* [incouragement and protection of beneficial uses i society

o  TLepality

While rhe above criteria may appcear spagse, it is submitted that all other markers of an
optimum regime will feed into one or more of those listed above. So for examiple, as wilt
be discussed below, an appropriate regime would clearly be one that could ensute
compliance thereto and resolve disputes. The ability or otherwise of a regime to meet
these objectives would play an imporrant role in cnsuring both efficiency and also
engendeting the protection of beneficial uses. In a like fashion, the need for a regime to

exhibit clarity may be a factor that might impact upon its genetal efficiency.

* Caponera, for example, rejects the notion of a universally applicable regime because such a model would
"depends not anly on s historical, cultutal, religious, geo-physical and legai factors, bur also on the
political will to undertake... necded saministrative or insttutional teform™. - DA, Caporera, Prindphr of
WWater Las and Alduivivivation {1993) ar p 175,

3 Which may he marcifest in various wavs as explained helow.
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[t may be uscful here to recall the positive features of the various altcrilative water
regimes set out in chapter 5. It can agamn be scen that these features may )l fall within
the ctiteria above. In tetms of protecting beneficial uses, the positive features drawn
from the regimes analysed in chapter 5 encompassed: a general recognition of the
importance of water rights for all in society, including recogpising the tights of all
overlying landowners and the needs of those not ovetlying the resource; encouraging
watet  use to aid indestral development; limiting uses in  times of
shortages/environmental problems; and prohibiting unreasonable and wasteful activities,
In tetms of cfficiency, the positive featutes from alternative regimes revealed
encompassed : clarity of rights; low transactional costs and exclusive, determinable nghts
to facilitate trading and more efficient uses in society. In terms of legality, the positive
featutes from alternative regimes revealed the countenancing of existing private propetty

rights 10 water.

Chapter 5 observe that the range of potential positive characteristics of a water
governance regime ate not fully compatible i the sense that they cannot all be sought to
a maximum extent in every case, all of the time. For example, there mav be an
undeniable tension hetween the quest for cfficiency and the need to ensure protection of
beaeficial exploitation and probibidon of environmentally damaging uses.  Thus, part of
the analysis is to cxamine whether the balance in this regard has been struck in the right
way for Scoland. Of course ih so doing, it should be borne 1n tind that compliance
with the European Water I'ramework Directive must be seen as the overarching aim of
both WEWS and the empowering legislaton which follows in its footsteps. In this

regard, Scottish policy-mnakers’ hands may be Led to some extent.
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This chapter begins with an extensive analysis of the requirement that any regime
imposed itself be lawful, in terms of legal dutics owed by policy makers to water users.
This analysis differs from that relating to other policy markers in that it is essentially a
technical ‘black letter law’ question rather than a critical policy debate. It 15 of no less
importance, however, in that any legal deficiencies that can be identified may undermine
the regime and the commutment of stakeholders to it, and provide opportunities for
recalcitrant pardes to exploit loopholes in the provisions thus running contrary to the

goals of efficiency and protection of benceficial uses.

Lawful nature of the regime

In chapter 5, it was suggested that the imposition of any new regime would need to be
politically acceptable and in particular, not be inconsistent with the lawful assertion of
private propetty rights which may currently exist in water.  One particular example
noted was the debate which has existed for some titme in respect of the possible
imposition of a state-controlled licensing regime upon the largely, absolute dominium
approach to groundwater use incumbent in l'exas and the issue of compatibility with the
‘takings’ clause set out in the 4" Amendment to the US Constitution. Although there is
no US-style ‘takings’ clause, as such, that policy-makers in Scotland would need to
comply with 1n the establishment of a new water governance regime, humap nghts
cancerns under the Buropcan Convention on Human Rights (ECHR) may provide an
equivalent challenge for policy makers,  This discussion 1s particularly relevant in that,
as noled in chapter 5, industry sectors with a hitherto, Jargely unfettered right to abstract
water resources as an incident of landownership may in the future find themselves
subject to significant restrictions on future abstractions. Moteover, they will be bound to
pay for the privilege of attaining a resource that was previously decmed part of land in

which 1t was found.
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It might be contended that any cthical argument doubting the proprictary of the
imposition of a new regime with its actendant ‘taking’ of the private right to draw water
from land is superseded by the needs of saclety to ensure the sustainability of what may
increasingly become a scarce resource.  While such sentiments may be true, a more
pettinent discussion focuses upon the fact that the Scottish Parliament — m line with
section 6 of the Human Rights Act 1998 (HRA) — as 2 public body, must act in
accordance with the provisions of the Duropean Convention on Human Rights
(ECHR)." It thercfore follows that WEWS and the regime that is articulated therefrom
by ministerial regulations mmst clearly be compatible with the terms of the FECHR.
Similatly, as a public regulator, SEPA will also be under an obligation to act n
accordance with convention rights. Ilere the reforms anticipated under WEWS are
analysed in the context of compatibility with the ECHR, particulatly in light of the
obligations placed upon public bodies under the Fluman Rights Act 1998 (HRA), ‘This is
a somewhat complex question and a numbet of issues requite detailed analysis. There is
curtently, very little writing on this specific issue and accoxdingly a significant amount of

. . . . . 5
space is given to discussing this matter.

General mforming ECHR concepts
Margin of appreciatios
Prior to discussing the issue of compatibility in detail, a brief outline of some general

informing concepts may be useful.  As a general point it should be noted thar states arc

4 By way of s 31(1) of the Scotland Act 1998, the member of the Scottish Executive responsible for
promoting a Bill must state that its tesms are not incompatible with the conventon. Unlike, its UK
counterpart, the Scottish Parliament — as a crearute of statute acd pubiic body within the detfiniton of the
TIRA - is forbidden to enact legislation conteary to convention rights.

* 1In fact at the time of writing there appears 10 be no academic treatmen ol the issue of the post- WEWS
regime and ECER compatibility. The author presented a conference paper on this topic at the Scotwish
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afforded a ‘margin of appreciation’ in therr approach to human righes with the result that
many of the tights enshrined in the Convention are not absolute and states may interfere
with them where they can demonstrate an identifiable and legitimate public interest.”
States do not, however, enjay unlimited discretion mn this regard. In Handyside v UK, for
example, the Strasbourg court remavked thar “the domestic margin of appreciation...

H o Py 7
goes hand in hand with a Futopean supervision™.

The docurine of margin of appreciation s an international concepr which reflects the facr
that the Huropean coutt is faced with resolving marters that may vary considerably across
different contracting states, many of which have distinet respective social, cultural and
political characteristics, It had previously been questoned therefore whether such an
international concept should have a place in deliberations based on the HRA in the UK
domestic courts.” 1t had been suspected that something along similar lines would likely
be applied, however, as just in the same way that the Strasbourg coutt has countenanced
the fact that there are instances in which states ate better placed to make policy decisions
for the bencfit of their respective societies, the domestic judiciary would be likely to
accept that these decisions are best left in the hands of elected politicians. In practice it
had been suspected therefore that the domestic courts would employ a similar practice in
respect of seate discretion, albeit with a different label. As Smyth has obscrved, “whether
it be teried a margin of appreciation or not, the notion that public authorities have a
residual area of permissible discretion is a basic feature of our common law and that

residual area of legitimate movement will continue to be accepted by judges for the

Law Faculties Conference {Scotland's Hotel, Pitlochry, 31t Match 2004}, Moreover the aunthior has written
a substandal article dealing with these issues to be published in the Edioburgh Law Review, Jan 06.

fi See Palmer, ‘Fluwman Rights : lmplications for Labour Law’ (2000) CLJ 172,

F{1976) t EHIRIA 74 af para. 48.

8 See for example, |. Waldham and H. Mountiield, Aumas Rights Aei 1998 (1999) at p. 18,
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foresceable future””  This has been horme out in both Scottish and English authority
where coutts have refetred to an cequivalent concept oft termed “Judicial deference”
under the HRA which public authoritics may act within in respect of certain rights. The
domestic judiclaty seem equally as keen as the Swasbourg court not to usurp the

cliscretion of the state to take appropriate decisions in. a tange of areas.™

Proportionality

The second prmnciple 1s that of ‘proportionality’ which means that cven wherte states
identify a legitimate public interest for interference with a person’s human rights there
must be “a reasonable relationship of proportionality between the means employed and
the aim sought to be realised”." IMlence, excessive means cannot be used to tealise a
legitimate aim. A measure taken by the state “should not exceed the objectives
legitimately pursued by the legislation in question; when there 1s a choice betweea several
appropriate measures, recourse must be had to the least onerous and the disadvantages
caused must not be disproportionate to the aims pursued”.” Tt should be noted that
these two concepts are not always differentiated as neatly as received wisdom would
suggest — in fact the two overlap at times. These concepts shall be returned to when

discussing the zight to possessions below.

‘Lhe right to possessions
Introduction

Atrticle one, protocol onc provides that :

M. Sinyth, Bashiess and the Flunean Rights Aet 1998 2000 az p 117.

W See 4 p Seaitish Ministers 2001 SC 1, Starr v Brown 2001 SCCR 62; Marvic # Thamss Water Utiditeer 14d [2004]
2 AC HIL.

N Jamer ¢ UK (1986) 8 EHRR 123 at para 50.

W Case C-337/88 Fedesa |1991 ECR 1-40233 at para 13. This 1s in fact a Enropean Court of Justice case
but « similar coneept of proportionality has also been applied in tespect of EC law.




Every natural or legal person is entitled to the peaceful enjoyment of his possessions.
No one shall be deprived of his possessions except in the public interest and subject to
the conditions provided for by law and by the general principles of international law.
The preceding provisions shall not, however, in any way impair the right of a State to
enforce such laws as it deems necessary to control the use of property in accordance
with the general inrerest or to sccure the payment of taxes or othet contrbutions or
penalties. 13
As a preliminary powt it should be noted that the right to possessions sct out in protocol
one Is arguably a somewhat weal provision. There are a number of undetying {actors
which have contributed to this. First, the decision to include such a right at all within the
Convention was itself a controversial one. The provision was not included in the original
Convention because it was felt that this would have endangered agreement on the overall
terms of the treaty." Even when the possessions provision was added in 1952 it was not
. - 15 ‘o N
without difficulty. Specifically the governments of Sweden and the UK were
concerned that the addition of a property right would interfere with programmes of
nationalisation that they were pursuing at the time. The UK and Swedish authorities
made 1t clear that they did not wish to become hidebound by 2n agreement which would
prevent them from forcibly acquiring property as pait of a bona fide socio-cconomic
programme of nationalisation. Hence, they sought (o cnsure that their right (o acquire
property under compulsion would not be prohibited by the conventon.’® There were
othet genetal objections too; on a fundamental level it was argued that the rght to
property was an cconomic right rather than a civil right and that a convention concerned
with the protection of human liberties was an mappropriate vehicle within which to

formulate and protect such rights. Reflecting this concern, Harris has staled that

B Protocol No 1 entered into fotce on 18 May 1954, watified Ly the UK on 3% Noveinber 1952

14 At the ttme of the drafang of the convendon, un ardcle was proposed based upon the wording of Article
17 of the Universal Declaration of Human Rights 1948 which reads “1. Everyonc has the tigh! o own
property wlone as well du association with others. 2. Na one shall be athirarily deprived of his property”.
This was rejected by contracting stares.

15 D. Rook, Property Law and Human Righis 2001) atp 1.

16 Dignam and Alten, Coppanies and the FHuman Rightr Ae 1998 (20000 ar para 12.2.
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ftlhe peaccful enjoyment of his possessions no doubt contributes to the well-being of an
ownet, but it may be the means of damaging the well-being of his fellows. Since
‘possessions’ covers anytning from tmmense riches to the clothes someone stands ap in,
how could it he supposed that the well-being of all humans makes ‘enjoyment’ of all
possessions a unjversal right?!?
In a similar vein few could atgue with the well-worn remarks of Holmes J. in this regard:
“government could lLardly go an if some values incident to property could not be
diminished without paying for every such change in the general law”.™ As a
consequence of such concetns, both the wording of the provision and the way i which

it has been interpreted by the European Court on Human Rights in Strasbourg (RCtIIR)

is generally resuictive.

UK interpreiation v Sirasbourg inlterpreiation

One point that may inform the analysis regarding human right compatibility 1s that it has
been atgued that the UK domestic courts may interpret article one, protocol one in such
2 way as to bestow more opportunities for those partics sccking to assert those rights

than those in the court in Strashourg,

Although there seems lirtle evidence thus far m this respect, it has been argued that the
discretion of the state w mterfere with property rights may be interpreted in a more
restricive manner by the UK courts because of the value the domestic judiciaty has
traditionally placed upon the assertion and defence of propecty rights.” In this regard
the words of Blackstone are televant: “sacred and inviolable rights of private property”
should not be sct aside for the public good without “a full mdemmification and

equivalent for the injury thexeby sustained”® While such an argument may have held

17 1.W. Hauiss, ‘Ts Propesty « Human Right' in ]. Mclean (ed}, Property and the Constizniion {1999) at p 79.
W Peyusyloania Coal v Maber 260 'J.8 393 (1922).

¥ Dignam and Allen, suprz n 16 at para 12.6.

2 Blackstone, Commeniarier Val 1, n. 135,
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some metit historically - and cettainly an absolute Blackstonian view of property rights 1s
manifest in much carly English anthority” - it may be that in modetn society such an
argument may not hold much water. Absolutist notions of ptivate property have been
eroded heavily of late by the requitetnent w rake into account the needs and expectations
of others in society; witness the growth in the UK over recent years of pervasive social
legislation in the UK relating, for example, to planning and anti-pollution and other
environmental measures, which has made sigrificant in-roads into private property
rights.” Motcover, in relation to Scots law it might be argued that property law has
never really been absolutist in the Blackstonian sense and the rationale behind the
imposition of state regulation in the water field to pay due regard to the rights of others
in soclely 1s a well-established principle which is alteady manifest in traditional limitations

of property use, such as those found in the laws of nuisance or suppost.™

A possible further justification for departing from Strasbourg junisprudence in respect of
property tights is that the Convention is characterised by an ‘evolulionary’ character — its
provisions are not set 1 stone as such and the treaty 1 designed to move with shifting
social and political standards and expectations.®  Although not ditectly germane to the
propetty context, 2 ‘living instrument’ approach can be seen in other arcas such as the

approach of the Strasbourg coutt to the issue of sexual orientation. In the carly 1980%s

2 Perhaps most strikingly illustrated in Bradford v Pickles [1895] AC 387 HL but also present in moze recent
English cases such as R » Depron [1981] 1 WLFR 1446 (no offence under the Criminal Damage Act 1971 to
damage or destroy one's own premises by fire}; Phipps o Pears |1965] 1 QI 76 {every man entitled to pull bis
own house down or cut down hit own frees even where 1t leaves him with no shelter).

2 For an interesting discussion of this issue see Gray and Grey, Ebwmenlti of Lagd Law 3 cd 2001) at pp
1133 - 1137,

2 Furthermore, it can be argued that “in an era of increasing environmenlal awareness it has become
much more feasibie to contend that land ownersiip is a form of sodal stewardship, that right and
responsibility are inseparably fused...” - X Gray, ‘Tand Law and Iluman Rights’ in L. Tee (ed) Land Law
Lisuees, Debater, Polic, (2003) at p 239. Sec aiso McKenzie Skene, Rowan Robinson, Paisley and Cusine,
‘Stewardship: from thetoric wo reaiity’, (1999) 3 Bdin LR 151,

2 See for example, Tye v UK (1978) 2 EHRR 1 at para. 31,




case of Dudgeon v United Kingdom the Strasbourg court held that the criminalisation of
ceftain homosexual acts between consenting adults amougated to a breach of atticle 8
(respect for private and family life). The judges took the view that previously accepted

apptoaches should be departed from on the basis that

fallthough members of the public who regard Lhomosexual acts as immoral may be
shocked, offended or disturbed by the commission by others of privatc homaoscxual acts,
this cannet on its own warrant the application of penal sanctions when consenting adults
alone ate involved.?s
It is arguable that treating the convention in this way as an evolving dynamic document
which reflects the shifting values of the member states would restrict the state’s ability to
interfere with individual possessions in the UK and many other contracting states. The
reason for the traditional resuictive approach of the ECHR to the property provisions
was that at the time the FCHR and the protocol was crafted, the goal of natdonalisation
was seen as an oveiriding concern aud sufficient in itself to justufy taking a citizen’s
property for at times less than market value.  In the post-war climate in which the
ECHR was drawn up, it could be argued that the overriding philosophy behind the treaty
was centred on promoting community-based policics and doctrines in preference to the
economic ‘rights” of individuals. Such an underlying ethos may no longer be the case and
in fact such an approach 1s out of step with the policies of most of the countsies of the
Coundil of Burope whete the political emphasis is very much upon capitalism and the
importance of mdividual possesstons. Most states are in fact or have been in recent

26

years, engaged 1n privatisation policies.

» (1981) 4 EHRR 149,
% ihid.
20 Dipnam and Allen, szpra 1 16 at para 12.6.
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Linterpretation af the provisions

At first glance, the protocol is perhaps 2 little confusing” in that it refers to the concept
of ‘possessions’ in the first paragraph and then ‘property’ in the second”™ It has been
suggested that ‘posscssions’ is the primary term in the article and has been used in this

<

manner as it is a generic concept whereas “property’ is a complex concept cven in a

single system. It is far too complex to form the basis of a tule applicable to over 40

> 28

systems.

Whatever the rationale behind the terminology and despite the ardcle’s inherent
weaknesses that shall be discussed below, it scems that on a {fundamental level this
provision is to be mterpreted liberally and the tetin “possessions’ may be wider in scope
than common state understandings of ‘propetty’. In Gasus Dosier and Fordertechnite Gmbll
v The Netherlands for example, (a case in which the tight was held to apply ro the sellers’
intetest in propetty sold under a retention of title clause which was delivered but not paid
for and seized by the tax authorities i respect of the purchasers’ debts) the Court held
that possessions in this context are “certamnly not limited to ownership of physical goods:
certain other rights and interests constituting assets can also be regarded as ‘property

rights’, and thus as ‘possessions’ for the purposes of this provision.””

The article has thus been held not only to encompass land and corporeal moveables but

also all acquited rights which have an economic value, cg shares,” patents,”’ fishing

7' or arguably noosly drafted.

M although interestingly the French and lralian vessions refer to ‘property’ in the first paragraph.

2 A. Brown, Human Righsr (20000 at p 80. "This viewpoint can perhaps be challenged oa the basis that the
use of term property or possessions used in the protoco! 1, article 1 refers to the objects of ownership and
not to the right of property.

2 (19955 20 EHRR 493,

3 Brumnelid and Matustrom v Sweden Appl 8588/79 and Appl 8389/79, (1982) 29 DR 64.

3 Driitsh Awmerican Tobacw Compaiy v L fie Netherland: (1953) 21 EHRR 409,
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rights” and compulsory mswance schemes.” Jodgement debts™ and contractual

entitlements™ ate also included within this liberal interpretation of ‘possessions’.

The key point to note in this regard is that the article is no respecter of national

definitions of property. As Coppel has noted

[tthe statting poinl for establishing vnlawful interference with a protected property tight
is the question of whether the entitlement or cxpectation at issues constitutes # property
ripht under national law. If it does, that will usually be the end of the matter. However,
‘possessions’ has an autonomous Convention meaning which may include itenss which
do not have the requisite status under national law.6

Thus in Van Marke v The Netherlands]” even though the concept of goodwill was not

recoguised as a property tight under Dutch law, the coutt held that in so far as Art 1/1

was concerned it fell within its scope as a private right to possessions.

D0 water righti in Scotland fall within the aniil of possesiioni?

To answer this question it is necessaty Lo revisit the cuttent state of the common law as
regards property rights in Scottish water resources. Recalling the analysis i chapter
three as regatds this question, it scems clear that water in a defined channel is not
considered to be the subject of mndividual ownership and rather is owned by the state in
trust for individuals, Under Scots law, however, riparians are bestowed with a quahified

right to use the water as an incident of landownership.™

2 Baner v Sweden (1989) 60 DR 128,

N Gayensng v Ausiria (1997) 23 EHRR 364,

* Stran Greess Refeneries and Stvaits Andreadic v Greeee (1994} 19 EHRR. 293,
S Mellacher v Anstria (1997) 23 EHRR 364,

¥ {big.

FASTOY, (1986) 8 LELNIR 483 491

W See chaprer 3.
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The question as regards percolating groundwater is less clear. The two conflicting
viewpoints -both of which have been lent some authotity under Scots law - that weze
alluded to in chapter three, arc that cither groundwatet ts owned iz sifn as part of the land
in which it is found or that such water is res sadfins until reduced into possession bur
subject to an absolute usfiuctury right to abstract. With respect to these commentators
who take the contraty view, the analysis presented above™ showed that the latter
standpoint that groundwater in itself was res #uilius but subject to an unfettered right to
extract is pethaps the better view and altogether more consistent with recognised
principles of landownership.  Furthermore the fact that there is no  express
nationalisation of water resources under WIEWS — akin for example, 10 the case with coal
and hydrocarbons™ - may lend support to the viewpoint that at least the Scottish

Cixecutive considers that such water resources are alteady res communes.

Does a right io take water fall within the ambil of possessions?

At first blush, a problem may appear to lie in the fact that Strasbourg case-law has
sugpested that article one, protocol one only serves to protect property which has already
been acquired but not future rights or expectations to propetty. In Marcks »
Belgium," whete a challenge was made inder alies under the possessions article that Belgian
succession laws restricted the succession tights of illegitimate children, the action failed
on the ground that the article did not extend to guarantee rights to acquire property, but
merely ro safeguard existing properry rights. Tt should nonetheless be bome i mind
that although it seems that undesr Scottish common law there is no right of ownership in
the water itself but a mere right to take possession of the same, it has long been held that

a riparian right to abstract watcr is an incident of landownership, which can be enforced

¥ i chapter 3.
1 Under the Coal Indusuy Nationaiisatios. Act 1946 and Petroleumw (Production) Act 1934 sespecuvely.
4731, (1979-80) 2 BHRR 330, 335,
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against the public as a real right in Scotland™ and there seems no reason to doubt that an
unfettered right to abstract percolating water (which arises as an incident of
landownership) should also be considered a property right in the context of the ECHR.
‘Lhis may be particulatly so, given that this unfettered right is more extensive than a

riparian tight subject to the need to countenance the correlative rights of athers.

Again if onc makes comparisons with similar cases, it seems logical that if the Strasbourg
court is willing to uphold a fishing right or an enutlemment under contract as falling within
the ambit of possessions, then in like fashton it would follow that a usfrucrary right to

take water would be treated in the same way.

How are rights protected?

Having established that the curtrent common law rights to abstract water should fall
withinn the ambit of ‘possessions’, the next quesuon to be asked is whether the imposttion
of a licensing regime by the Scottish Executive would fall foul of the provisions of article
one, protocol one.  To assist in answering this question it should first be noted that the
article has three important rules of interpretation.® The three rules were first enunciated

by the court in the seminal case of Sporvong & Lonroth v Swedeir.

The first rule, which is of a general nature, enounces the principle of peaceful possession
of property; it is set out in the first sentence of the Grst paragraph. The sccond role
covers deprivation of possessions and subjects it ro certain conditions; it appears i1 the
sccond sentence of the same paragraph.  The third rule recognises that States are
entitled, amongst other things, to control the use of property in accordance with the
geaeral anterest, by coforcing such laws as they deem necessary for the purpose; it is
contained in the second paragraph... [the court] must determine, before considering
whether the first rule was complicd with, whether the last two are applicable.

2 N, Whitty, "Water Law Regimes' in K. Reid and Zinmerman {eds) A Hiwory of Private Law tr Sestland
(2000} at p 451.
3 A Brown, sspra n. 28 at p §0.




It is therefore apparent that the nodon of peaceful enjoyment of possessions constlules
a separate ground of complaint in itself. Although its scope 18 not clear, it 1s a residual
pround in the sense that it may be wider in scope (or at least refers to different
infiingements of propetty tights) than the deprivation of property and control of use of
property provisions and may be the basis of a claim where the state infringement
concerned does not amount to a deprivation or control. It seems useful therefore to
refer to any possible infringement of the deprivation and control provisions by the

imposition of a licensing regime prior to examining this separate residual 5_1‘r1‘0und.4 ¢

Deprination of Property

Coppel has noted that the deprivation of property provision will only apply “where
property has been confiscated de jure so that the owner is deprived of his legal tde”*
Following this argument, where mete de faciv property rights have heen lost, the provision
will not apply.  Despire this viewpoint there is some authority to suggest that rendering
property rights practically worthless withour removing legal title may be encompassed
within the article. In Papamichalopoulos v Greece® legislation nansferied the use of land
from the applicants to the Navy Fund which rendered the applicant’s legal tde
unmarkerable and practically worthless, Despite the fact that title de jure was not lost, the

court held that the deprivatinﬂ of praperty provision applied.

In the context of the imposition of a water abstracdon lcensing regime, such 2 move
would not appear likely to fall within the deprivation of property provision. ‘Lhere is no

deprivation of tide as such — as 111 fact as we have established there 1s no tide to the water

(1983) 5 BHRR 35; (1984) 7 EHRR 256,

M Although the three rules are not distines in the sense of being unconnected anc the second and third
rules are broacly mtespreted in the light of the peneral prnciple expounded in the first - see for example,
Jeomes 8 TIK supra s 11 ai para 37,

15 |, Coppel, Humar Rightc Act 1998 - enforaing the Hamian Riphts Conzendson in ibe domesize conviy (1989 at p 377,

204




currently vested in the landowner and the exasting right to abstract is not temoved by the
state” — rather the licensing regime metely modifies the existing right to exploit the
resource. Moteovet, although the tight to the water itself may be the ‘possession’ within
the scope of article one, protocol one, even in such a case where that right is in effect
deprived by a licensing regime, Stasbowg jurisprudence would suggest that this
regulatory intetvention would amount to a control on land-use rather than a deprivation

a

of the right to the water.™ Tn essence thercfore, the imposition of the licensing regiine

would likely amount to a control of use of property rather than deprivation per fe.

Control of the Use of Praperty

It has been argued that in practce there may be little difference between deptivation and
control provisions, although proving deprivation is beneficial for the applicant in that
(s tuises a presumption of a right to compensation.® Despite the potential ovedap
between the provisions, clearly the control provision i1s wider in scope than the
deptivation clause. This arm of article one, governs situations in which a person’s right
of property is controlled by the state in some way. The most obvious examples thrown
up by Strasbourg case law include restrictions on land use due to planmng controls or

environmental regulations. =

Other examples of control mclude the imposition of
posiuve obligatdons on the land owner,” and inheritance tax law restrictions.” One
partculat control over use of land which may be of particular relevance to this study is

the loss of certain exclusive rights over land. In Baner # Sweder” a landowner’s exclusive

right to fish on his privately owned waters was Jost after legislation was passed (o this

¥ (1996) 21 EHRR 434.

# and ao nationalisation of water resources in the Act,

17 See for exarmple, Baner » Sweder (App. No. 11763/83).

1 Spe 1D, Anderson, ‘Compensation for Interference with Properry” [1999] RFRIR 543 ar p 353

¥ See for example Piie VValizy Developmenss 1.td v Treland (1991) 14 LITRR 319; Sporroug o Lowmth v Sweden,
A/B2,(1983) 5 EHRR 35,

8 Dener » Sweder: (19893 39 DR 127

2Q5




effect. This was held to amount fo a control on the use of his property, rather than a
deprivadon of his tight to fish as such. In a similar vein, in the case of Chassggnon v
Forgnee,” landowners were compelled to transfer their exclasive right to hunt to members
of a municipal hunting association. Agamn this was held to be a control over the use of
their land. The Strasbourg court held that “[Jhe compulsory transfer of the hunung
rights over their land to | the hunters’ association] prevents them from making use of

23 54

theit right to hunt, which is dizectly linked to the right of propetty™.

Before analysing the potential for breach of these provisions m respect of the proposed
water abstracuon regime it should be noted that both the deprivatdon and control of
property provisions are subject to their own express limitations. The discusston below
will reveal thar these ate nor particulatly onerous and the Strasboutg court has
additionally applicd its own ‘fair balance’ test to the provisions. The express limitations
telating to deprivation of property are that such deprivation must be in the public

interest, and lawful according to domestic and public international law.™

Prblic interest

Esactly what 1s mecant by the term ‘public intetest” is not made clear in article 1, protocol
1. It appears, however, that this term relates Lo the stare’s justification to deptive citizens
of their property and, as such, deprivations of property must be made in pursuance of a

f

legitimate aim.*® The concept of ‘legitimate aim’ is cxpressly recognised in (he

Convention and asticle 8(2) provides a number of such aims including national security,

U Marckoc v Belyinm supra . 41,

2 (App. No. 11763 /85).

53 [1999] EHRR 615.

# ibed at paza 74,

3 Although it appears that public intetnational law will anly be of relevance wheze the properny of non-
nationals has been expropriated - Jauwee » UK 0/98, (1986) § EHRR 123 ar 148-15t. [t is worth reviewmg

o
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public safety, the cconomic well-being of the country and the protection of morals® It
seems evident that this test could easily be fulfilled in respect of a water licensing regime.
‘The need to provide sustainability for the future use of the resource would cleatly fall
within the scope of article 8(2). Given judicial reluctance to interfere with legitimate state
aims in this regard,’™ it would seem unlikely that coutts would embark on any
detexmination of whether this aim of sustamability would be met by the terms of the

post-WEWS regime.

Fair-batance and Compensation

Although asticle one, protocol one is silent on the issue of compensation for deprivation
of property,” it has been noted thart in practice “whese a petson has been deprived of bis
possessions, within the second limb of Article 1/1, the striking of a fair balance between
individual rights and the interests of the community will tequire the payment of

> The existence or not of

compensation in all but cxceptional circumstances.
compensation will be relevant in determining whether an appropuiate provision meets the
coutt’s “fair-balance’ test.™ ‘L'he extent of compensation offered may of course also be
relevant.  The level of compensation need not necessarily, however, be commensurate

with the market value of property appropriated. Tn [Lithgow » UK *for example, the court

held that compensation should be ‘reasonably telated” to the value of the property

these in the {albeit unliliely) event that a Scoitish court were to hold that the imposition. of the post-WEWS
regime amounted to a deprivation in respect of partdcutar users.

3¢ Sce the viewpoint of the Commission 1 Gidow » UK (19895 11 EHRR 335.

5T For exmnples of cascs where states have successfully pled a public interest, sec Jamer » UK supra n 55
(elimination of sodal injusrice in the housing sector); Lihemr » UK (1986) 8 EHRR 329 (nationalisation of
industries); tHemrich v Pragee (1994) 18 ETIRR 440 (prevendon of tax evasion).

3 In cases such as those in footnote 57 above.

3 A number ol contracting states (including the U} were not in favour ol the inclusion of an express
right to compensation.

¥ Coppel, supra no 45 ar p 374 What amounts to cxceptional circusnstances is unclear. It has been
suggested that there may be no right to comupensatior fuv state deprivation in a time of war — sce D.J.
Harris, M. O'Boyle and C. Warbrick, Law of the Eurgpran Conventéor on Human Rights (1995), at p 532.

@ In this conrext “fulr balance’ relates to the general principle of propostionality.

“sapra n. 97 at 371
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appropriated but that this need not amount to full compensation where there were

e .« . , 62
legitimate public interest reasons for reimbursement at a lesser value,

In accordance with the general inferest

The requiretnent set out in article one, protocol one is that states need be acting in
accordance with the general interest in controlling the property of citizens as opposcd to
acting in the ‘public interest’ fu respect of depiivation of property. It seems unclear as to
whether there is in fact any difference between the two requitements.”” Rook has

suggested, howevet, that

[a]ny debate ovet the possible diffeting scope of these phtases is probably futile 2s it is
cxteemely unlikely that the Strasbourg Institutions will dispute a legitimate aim put
fotrward by a state. As with the second rule [deptivation of property], the deciding factor
under the [conlrol of property provision] is likely 10 be the principle of proportonality
[fair balance].5
Proportionality (fair balancs)
In common with the second rule, there must be proportionality between the aim pursued
and the means employed. Apain the issue of compensation is mmportant m this context,
Given, however, that control of use atnounts to a less sertous mfringement of property
tights then the right to compensation is not so well protected as 1s the case under the
deptivation rule.  1n face the coutt in Pinnacle Mear Processors v UR® took the view that a

control of use “does not, as a rule, contain any right to compensation”, "Lhis strict

viewpotint has been consistendy followed by the Strasbourg court and perhaps offers the

“ For example, measures taken in pursnance of cconomic reform or social injustice — see Jawes » UK sipra
n. il at pura. 54

8 T Jamer ¢ UK, mpra n 11 it was suggested that the cwo concepts were in fact different and in particolar
that the state would be granted more latitude to control the use of property rather than deprive its subjects
of property. This point was not decided in the case, however and the court remained silent on waether #
distinction existed.

D). Roaok, spra n. 15 at pp 79-50. In a similar vein it may be thar the UK domestic courts would be
unlikely to dispute a legitimate aim put forward as justification by the state and again proportionaliy will be
the important fssue to be detennined.




starkest illustration of the lmited nature of the property sight enshrined in the

Convention.”® 1t is an issue likely to be central to discussions pettaining rto the

imposition of a licensing tegime for water in Scotland.

Although there 15 no direct authority relating o this pomnt from domestic courts 1n

Scotland, a tecent English decision may be instractive.  In Tratler and Marina (Leven) Lid
v The Seeretary of State for the Environment, Food and Rural Affairs” the issue before the

court can be summatised as follows : T sought a declaration that amendments to the

Wildlife and Countryside Act 1981 inttoduced by the Countryside and Rights of Way
Act 2000 s 75(1) and Sch. 9 were incompatible with the property tights enshrined ia the
Human Rights Act 1998, T owned a stretch of canal which was embanked at cither <
end thereby prevenung boats from crossing through. The relatively undisturbed nature

of the canal encouraged a rich wetland habitat to develop and the Nature Conservancy

Council (“NCC”} designated the canal as an area of special scientific interest (“SSSI”)

under the 1981 Act so that specified opetrations were prohubited except with the

consent of the NCC. In 1997, T and the NCC had enrered into a management

agreement in which T agreed not to develop fishing and boating activitics on the canal

in return for an annual compensation payment of £19,000 (o reflect potential loss of
income. However, the new provisions of the 2000 Act and the accompanying

ministerial guidance prevented the NCC from continuing to pay compensation in

respect of losscs based on acrivities which bad not been undettaken. T submitted that
the restriction preventing the canal's commercial use had reduced the canal's value
almost to nmil and a statutory scheme that required that to happen, without

compensation, was dispropordonate,

6 App. No. 33298/96 i
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In this case, Mt Justice Quseley carried out an extensive review of relevant Strashoutg
authorities 1n holding that the imposition of the regime without compensation to the
claimant was not disproportionate. He was at pains to affirm the wide discretion that
national governments have enjoyed in respect of interference with private property
rights which are deemed to be in the national interest™ and the fact that as a general
rule —following Baner » Sweder”™ - it has been well established that a control of the use of
property (as the circumstances m this case clearly amounted to) did not generally
requite compensation to be paid to affected proprietors to be proportionate.”’  In

particular he remarked that

T repard Bauer as showing what the generzl but not necessatily universal position is in
relation to a control of use. Compensation for it {s not inhcrenrt in the Convention,
control of use legislation does not ‘as a rule’ contain provision for compensation... it
is clear that [the lack of compensation] will be significant on rare occasions tather than
as 4 matter of routine,”

Ouseley’s approach to the issue of compensation was taken despite counsel for the
claimant’s reliance on Chassagnos » France’™ in which the court considered a control on
use to be disproportionate when the state ordeted that landowners transfer huntng
tghts over their property to hunting associations 1n the absence of compensation,
TLandowners so affected were made members automatically of the hunting association
so that they could now hant over other land also subject to the new provisions. The
main ground of complaint was not grounded in the claimants’ loss of an exclusive right

to hunt upon their own land but rather that there was now no way (o protect animals

4 See for example, Bawer v Sweden sufira n. 52; Jacobsson v Sweden [1989] 12 BIIRR 56; Fredinr v Sweden [1991]

13 BEHRR; Tre Trakoter Aftisiolag v Sweden [1989] 13 THRR 309.
¢ [2004] EWHC 153

6% see paras 56-67.

% supra . 52.

" gee paras 68-85




upon their land from the actions of members of the hunting association who now held
a right to hunt them. The claimants were not interested in hunting at all and thezefore
their own new nghts to hunt on the lands of others was seen as no compensation.

The Strashourg court concluded that :

notwithstanding the legitimate aims of the [[rench legislalion]... the Coutr considers
that the result of the compulsory transfer system which it lays down has been to place
the applicants in a situation which upsets the fair balance to be struck between
protection of the right to properly and the requivements of the general interest.
Cotnpelling small landowners to transfer hunting tights over their land so that others
can make use of them in a way which is totally incompatible with their beliefs imposes
a disproportionate burden whick: is not justified under the second paragraph of Article
1 of Provocol Ne. 1. There has been a viclation of that provision.”

It was pointed out by the court in Truler and Marina that Chassagnon was not a casc
which should be taken as one establishing any sort of general principle that a control of
use without compensation should be seen as proportionate. In the court’s view,

Chassagron was more concerned with the fact that landowners morally opposed to

hunting had, under the French legislation, no means of voicing their objection to the
hunting of association members upon their land when others (not so opposed; had the

cormpensation of a right to hunt on the land of others, The case was
g

not one in which the root of disproportion is to be found in the absence of
compensation to the owners bur it was a contrbutory factor in the light of
compensation available for those who i some way would benefit from the new
hunting rights. The cssence of the case was not the absence of compensation.™

This view does seem a correct reading of this somewhat unusual case. It is clear from

the coutt’s judgement in Chasiagnon that the imposition of the hunters” activities against

the motal belicfs of the landowners concerned failed to strike an approptiate balunce

it at para 80. i
72 sypran. 53.
3 at para 85,

B Traifer and Marina supra . 67 at para 79, Justice Ouseley’s approach has stuce been affizmed on appeal.
‘L'he Court of Appeal was at pains to affirm the legitimate nght of the stale to impose controls on use
the national interest but suggested that where a control amounted to a disguised appropriaton then that
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between the general interest and the rights of those landowners affected and thus
compensation was payable on that grtound. It is not perhaps a case which represents a
useful foundadon for any general notion that compensation be payable for a cantrol of

use by the state.

Peaceful Iinjoyment of Possessions

This is the tesidual ground which may setve to catch those interferences in property
which do not fall within the second and third limbs of article one, prorocol one. 1t scems
clear that the imposition of the post-WEWS tegime in Scotland will amount to a control
and hence no discussion in this sense is required in respect of this fiest mb.  As noted

below, howevet, it may come in to play in respect of state’s positive obligations.

Concluding retnarks about possible FIRA breach an imposition of the regime

From the discussion above it scems likely that the imposition of a statutory licensing
regime will not amount to a deprivation of property that would bring with it an
assuinption that compensation be payable. There is no express natrionalisation as such
and neither would there be thete be any actonable de facfo deptivation which might
arguably pive tise to an cxpectation for compensation to be paid, in the sense that ttle o

land affected by the licensing regime would be unlikely to be rendered worthless

H

thereby.” By contrast it secms evident that the imposition of 2 licensing regime would

amount fo a control upon the use of property, even, as noted above, whete the effect of

that regime would be to prohibit abstraction altogether. In this respect, the ‘general

migh: cntail compensition — Trader aud Marina Leven) Lad v Scorciary of State jor oed, The Enwironment and
Rasral Affairs [2004] ENWCA Civ 1580.

”* Moreover, at least the Strasboutg court has shown a tendency to classily measures a control rather than
deprivation when any ambiguity exists and arguably even in cases where the infringemeat complained of
appeats quite clearly to amount 4 fuwte 1o a deprivation rather than control - sce for exawmple Tre Traikiver v
Sweden (1989) 5 15%; Fredin o Sweden supra n. 66 (both relating ro goodwilly; Handyside v UK {1976) A 24,
para. 63 {this case involved the destrucdon of properry that had been Jawfully adjudged illicit and contzary
to the public interest).




interest’ fest required of a state would casily be achieved in that the regime 1s to be
imposed on a basis clearly for the benefit of society (present and future) as a whole. "Lhe
Strasbourp coutt has rarely challenged such a state rationale, and in this mstance the
domestic Scottish courts are unlikely to do so either, particulatly whexe WEWS and its
attendant framework have been implemented in pursuance of a European Directive. As
discussed in relation to control of propetty cases, the Strasbourg court has been reluctant
to require the payment of compensation ro the parties affected thereby. As noted, the
issue of compensation seems to lie heavily on whether the nfringement of a property
right amounts to either a deprivaton or rather control. Given that in practice there may
be little differenrtial between the two, this schism has been attacked on the basis that such

a rigid rule may be unfair and illogical at times.™

‘The Enghsh deasion in Trazker and
Marina” may indicate no Jikely reason why Scottish courts would tzke a different view,

and it may siniply be that compensation would not be required to fulfil the “fair-balance’

test of the coutt,

Having said that, and bearing in mind that Scottish courts are not bound by Strasbourg
jutisprudence (or Fnglish decisions for that matter), it might be argued that the costs
mvolved for those whose activitics are mmpacted upon adversely m the post-WEWS
regime should lend itself to the presumption of some payment of compensation. While
it 1s anticipated that {at least imtially) there will be no required payment for water
abstracted itself beyond a fee to cover the admimstrative costs of the regulatory regime,
as discussed in this chaptet 6, compliance with the aims of the directive and the resuling

restrictions on abstractons will seriously imnact many industry sectors m monetary

€ As one commentator has remarked "the distinction benween deprivation and contral, in the context of
the duty to compensate, is an unddy acd nasatisfactory onc™: D. Anderson, sigra n. 48 at p 552.
T supran. 74




terms. It remains o be seen, however, whether such u fact in itself may persuade a

Scottish court that compensation should be payable,

A factor that may add fuel to this viewpoint may be that in the Scotlish Exccutive’s
preluninary cost-benefic analysis, those cstimated post-WEWS benefits which were
quantifiable would seem 1o at least initally be enjoyed by parties other than those who
mipght shoulder the immediate costs. This utequal distributdon of costs and benefits
between different groups 1n society may call for a redistribution of moneys by the state in

the form of compensation paid, indirectly funded by txpayers.”

It should further be recalled that a principal aim of the Water Framework Directive is
that water resources be recognised as a good with an intunsic value of its own and thus
srates should be encouraged to malke use of economic instruments to encourage the most
efficient use of the resource. In short, staces should develop regimes wherein abstractors
would pay a fee for the water itself, which would be determined by matket conditions. If
abstractors m Scotland were required to pay a handsome fee for a resource which was
previously free as part of their estate (and which presumably formed a composite part of
the land’s value at the time of purchase) then again this further suppotts a requitement

that compensation be payable.

A contrary argument which can he posited, however, is that the imposition of the
licensing tegime, far from being a limitation on cxisting property sights, should be seen
as a strengthening of property vights — particularly in the case of groundwarers.  As the
discussion in chapter 3 touched upon, shared resources subject to an absolute right to

abstract are characterised by an absence of certain fundamental propetry-hased




characreristics such as exclusivity, transferability and enfosceability.”  Such features are
largely absent in respect of both groundwater and also water flowing in defined channels,
A licensed right to take water, while it may be limited and may entail costs, nonetheless
cleatly remedies these difficulties® As noted in chapter 5, licence-based prior xight
regimes in US states, in general, bestow upon users exclusive rights to abstract sef
volumes of water, which may be transferred (o others for more profitable exploitation

and enforced against sccondary vsers.

Abstraction licenses will not normally be time-limited in Scotland although it was
suggested by the Scottish Executive that licences - which presumably would be granted
for indeterminate periods - could be revoked or varied in particular civcumstances where,
for example, environmental damage might result from continuing to abstract at current
levels.”™ This issue in itsclf may raise human rights concerns that bear examination. In
respect of this question, debates surrounding recent English legislation, the Water Act
2003, which allows for existing water use licences to be revoked or varied, may be
instructive here.  While this legislative measure was being mooted, a debate emerged
concerning whether such revocation powers would be compatible with the IIRA Al
new licences issued under the Water Act 2003% will be time-limited™ but in relation to

licences which pre-date the reforms — and which were granted on an indefinite basis - 1f

™8 Chaptet 6 provides a breakkdown of preiiminary cost estimates for abstractors.

™ T. Votteler, “The litte fish thar roated : The Endangered Species Act, state groundwztey law, and privae
property rights collide over Texas Edwards aquifer’ (1998) 28 ENTL (Environmental Tam; 845 ar p 875,

# These were discussed furtler in chapter 5.

8o Controfled A ciivitise Reoulutions, supran. 45 at pava 1.10.

2 See for example, R. Cunningham, Refozm of water resource control in England and Wales™ (2002} 13(1)
Water Taw 33; W. ITowarth, ‘Abswaction Licences, Property Rights and Compeansation’ (2002} 13 Wazer
Law95.

82" The hulk of which will come into force i 2000.

# Under s 25.




abstracrors refuse to give up licences voluntarily the regularor would be empowered to

tevoke or vary a licence without any compensation from July 2012.%

These provisions have been regarded as “the most polidesed and most cruckal to the
success of the] furure [Cnglish water] system™ Despite the concerns voiced regarding
the legality of these provisions in terms of human rights obligations, the goverament has
continually expressed the view that there is nothing in them which is incompatible with
its obligations under the ECHR*  Given a lack of UK case-law in this area, Strasbourg
jurisprudence may again be instractive here. In Fredin » Sweden (No 1),Y following a shifi
in emphasis in Swedish nature conservation law, the applicant’s licence to cxtract gravel
from his land was revoked. Despite the fact that the licence was revoked rather than
varied in any way, the Court followed the general pattern of Strashourg decisions in this
area and viewed that this action amounted to control on the use of propetty tather than a
deptivation as such.”* Rook has noted that “[such decisions] indicate that the revocation
of a licence will be treated as a control of use rather than a deprivation, the control being
directed, not to the actual licence itself, but rather to the applicant’s underlymng business
interests”.*” Again perhaps this somewhat skewed reasoning is resonant of the weakness
of the property provisions in the Conventton. On the fair-balance test, a confrol of use
does not generally tequite compensation and on such a basis, tevocatdon of an

abstraction licence in England (and Scotland for that matter) would likely not therefore

requite compensation. From the analysis of the contt i Fredin, this is especially so if

it Under s 27. This power is conlined 10 vases where the Secretary of State is satisfed that it is necessary
m order to protect any waters, channels or underground strata, or any flora and faunz dependent on them,
from serions damage.

5 R, Cunningham, supra o 81 at p 40,

86 Draft Waler Bill @ Gioversonent reply o the Ninth Report of Sesvton 200001 from the Environnwest, Transport and
Regional Affasrs Comsitice (HNMSO, 2001); Water Bili Comsltation on Draft Legiviation : Gevernseni Reponse
JHMSC, 2062;.

A2 sapra . GO,

8 Shpilar holdings of control of use for revocation of Yeences were found in Tre Trakiorer Aktieholag v
Swedziz (1989) 13 THRR 309; Pine Valley Daneloponents 1.0 » Dredand (1991) BCGR Serdes A No. 22.
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there ate cleat environmental objectives that could be pointed to by the state 1n justifying

C 8
the revocation.™”

To this end, in Fredin the court was keen to affirm the legitimate
ohjective of the state to take appropriate action in the name of environmental protection.
Such environmental objectives could clearly also be pointed to in any revocation or
variaton of watet absttaction or impoundment licences here in Scotland. Moreover, m
supporting its decision that revocation could be made without compensation, the Fredin

court pointed to the fact that the licensee had no legitumate expectation that the right

a0
would not be revoked.”

Whereas this second aspect of the court’s reasoning has been flagged up by
commentators on English water abstraction reforms who have argued that those
abstractors granted a “Licence of Right” under the Water Act 1936 could be said to have
held a Jegitimate expectation not to have the licensed revoked,” the issuing of abstraction
licences under the new regime n Scotland  even if not expressly tme-limited - could be
done in such a way as to flag up the possibility that they could be revoked mn the future.
On Strasbourg authority, this would lend weight to the ability of the SEPA to vary or

revoke the licence at a later date without compensation being payable.

As a final point here, it might be noted that although there 15 no UK case-law on this
1ssue, Commonwealth authority on the interpretation of various state Bills of Rights may
provide some insight into how the revocation of licences mught be tackled by the

domestic judiciary,  In La Compagnie Swwiere del Bel Ombre Liee v The Gowernment of

¥ D, Rook supra 0. 15 atp 77.

8 Prodin supran. 66 at para 53.

MW Fredin supra n. 66 at para 54.

W, Howarth, supra n. 81 at p 96. Although even i1f this point were to be conceded, it 15 submitted that as
noted, in any case the Strasbountg jurisprudence makes ir clear that compensation would be a requitement
iIl COIlU‘CIi Of USC C45¢5 O11 VEIY rarc accasions,
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Manritins™ - a case in which Maurttius legislation required landowners to renew theit
leases with tenant fazmers — the Prvy Council held that such restrictions did not amount
to an acquisiion of property under the Maurigus Bill of Rights but rather that they
amounted to a restriction similar to a control on use under article one, protocol one of

the BCIIR which hence required no compensation.”

Allen has argued that such an approach suggests that UK courts would treat regulation as

1 1t is true that there are

a depsivation requiting compensation only on rare occasions.’
further Privy Council cases 1n a similar vein dealing with property tights and breaches of

-Bills of Rights that suppozt this contention,” The context within which these decisions

were taken, however, should not be forgotren. Roberts notes that

[o]ne cannot help but feel that, in dealing with cases involving deprivation of property,
the Prvy Councl has beea wary in upholding traditional common law notions of
Property rights, lest they be accused of imposing British standards upon counties which
may have chosen, through democratic means, to adopt mote corporatist principles of
property ownership.”

Against this political backdrop then, pethaps the Privy Council’s approach to

interferences with property in these contexts may inform ltde in respect of the

imposition of the post-WEWS regime.

Positive obligations of

Another issue which is of relevance in respect of potential human tights concern selates

to the requirements placed upon states, and hence public authorities under the 1IRA, to

2 19951 3 LRC 494.

53 ghid.ar 506 per Lord Woolf.

#T. Allen, “The Human Rights Act (UK and Property Law’ i |. McLear (ed), Property and ithe Constiiution
Oxford, Hart Publishing, (1999) azp 152.

% such as Jrana 0 Ait, Gen of Gryana [1971) AC. $72; Malaysia v. Selanpor Pilots Arsociaiion [1978] A.C. 337,
Goverument of Mawritins v. Union Flacg Sugar Fatates Co. Lid [1992] 1 W.LR. 203.
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ensure that the regulatory regimes that they operate positively guarantee certain rights to

262

citizens affected by the regime. The nature of these positive obligatons have been

usefully summarised by Harrds, O’Boyle and Warlrick as follows:
{a) the obligation of the authotities to take steps to make sure that the enjoyment is
effective;
(b) the obligarion of the anthotities to take steps to make sure thar the enjoyment of the
tight is not inverfered with by other private persons; and

{c) the obligation of the anthorities to take steps to make sure that private persons take
steps to ensure the effective enjoyment by other individuals of the right %

Bearing the above in mind, the potential problem for any new licensing rcgime in
Scotland 1s that cven though the mmposition of the licensing regime itself may be
compatible with Conventon rights, it might be argued that regulators tnay permit
abstractors (o catry out activites that breach the human tights of others which would be
contrary to public bodies’ positive obligations in this regard. Perhaps the most obvious
example of this would be where 2 licensed abstraction has the effect that it causes
subsidence and perhaps damage to buildings on adjoining land. As noted in chapter 3,
while the current common law positon mn this regard 1s unclear in Scotland, in England
the positon scems relatively well settled that a removal of support would nor be
actionable under support or negligence and arguably Scots law may be determined in the
same way. The current state of the common law, however, would not necessarily stand
mn the way of any action brought, if the activities complained of amounted to a breach of

Uhe

cettain human rights.

96 N. Roberts, “The Taw Tords and Fuman Rights: the experience of the Privy Council in inferprefing Bills
of Rights™ (2000) 2 EIIRLR 147 at p 176.

¥ “I'his is because certan convention rights are worded in such a way as to impose such posidve
obligations. 'The wording of article 8 and article 1, protocol 1 is discussed in this sensc below.

% [ Jarris, Boyle and Warbrick jupra n. 59 at p 2841,

9%6¢ Indeed under the 'horizontal effect’ of the convention it may be that under the current common law an
action could be brought by ene party against another on the grounds that the existing common law relative
to support of underground percolating water {f it does not offer a remecy) cught to be rempered by




"The causing of subsidence in these circumstances may atguably be in breach of arucle 1,
protocol one and also article 8 of the convenrion  Article one, protocol one has already
been discussed in detail. Article 8 in general provides for the right to private and famaly
life and prescribes that
1} Evetyone has the right to respect for his private and family life, his home and his
correspondence.
2) ‘I'here shall be no intetference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the intetests of national security, public safety or the economic well-being of the

country, for the prevention of disorder or crime, for the protection of health or
motals, of for the protecton of the rights and freedoms of cthets.’

How does article § apply?

Although article 8 15 generally perceived as protecting citizens’ rights against state inroads
into privacy, it has also been applied in other ways on both a Strasbouvrg and domestic
level. In particulas, the article has been interpreted as bestowing a tight of occupation to
a home. ‘'he right has, for example, been manifest as protecring occupants of homes
from the imposition of new occupancy agreements, toxic emissions,” severe dust

> N v : s H00 . e
contamination,” excessive noise' and subsidence.

In relation o a hvpothetical subsidence case, at first glance, articke 8 would only scem to
be of relevance whete the buildings so-affected could be described as being ‘homes’.
Suashourg jwisprudence has taken a somewhat liberal stance, however, in interpreting

what is meant by a ‘home’ i1 this context. The term ‘home’ does not simply relate to the

convention tights. For a discussion of the horizcntal cffect see I. Leigh & L. Lustgarten, Making Rigbts
Real: The Courts, Remedies and the Human Righes Act’ (1999) CLJ 509.

9 Gidlow » TTK {1989) 11 EHRR 335.

9 Lope Qutre v Spain (1994) 20 EHIRR. 277,

59 Khannt and 180 atbers » UK 26 EHRR CD 212. Although the case failed on the facts.

WO Poswelf and Rayuer v TTK (1990) 12 EFIRR 353,

W Aarere v Vianes [Fater Uiilittes Lid [2004] 2 A.C. FIL. This is discussed 10 more detall below,
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ahodes of owner-accupiers but has been interpreted to include caravans, ™ the domiciles
of tepants'® and cven those unlawfully occupymg premises.'” More impottantly,
however, the definition of home has in some circamstances, howevet, been extended to
include business premises. In Niegwieiz v Germany, the case concerned the state’s seaxch
of a Jawyct’s office.  In response by a claim by the state that article 8 only applied to

homes rather than business premises it was noted that:

As regards the word ‘home’, appearing in the English text of the Article 8, the Furopean
Court observes that in certain Contracting States. ., it has been accepied as extending to
business premiscs, Such an intetpretation is, moreover, fully consonant with the French

text, since the word “domicile’ has a broader connotation than the word ‘home’ and may

. '
extend, for example, to o professional person’s office.!

On the above analysis therefore, article 8 may be of significance in reladon to a
subsidence stemming from a licensed abstracion which causes damage to domestic
premises and pethaps business premises. The key aspect of article 8 in this regard is that
it does not merely guard against protection against dircet state jnftngement of rhese
rights but, as noted above, also bestows a positive obligation on states in this regard.
This is because, as Dignam and Allen have noted, “[t]he notion of ‘respect’ in Arxticle 8
imples that the national authorities are ... not only undez a duty to refrain from acts that
might constitule a vielation of Artcle 8 but also have a posittve obligation to secure such

16
respect”,'

In addigon to ardcle 8 concerns, article one, protocal one may again be
relevant in a subsistenee case. While the second and third limhs of the atticle refet

metrely to negative obligations — ie protection from state approptiation or control - the

first imb of the proviston sets out a positive right to (be peaceful enjoyment of

W2 Buckiey v UK (1996) 23 THRR 101, Mabey » UK (1996) 22 ZIIRR CD 123.

Wi e UK (App. NO. 11716/85).

W Hanter v Caniary Wharf [1997} 2 ALER 426, per Lord Cooke at pp 458459 {dissenting).

103 (1992) 16 B 97 at para 30.

We AL Dignam anc D. Allen, Company Laiw and lhe Human Rights Act 1998 supra n. 16 av para 412, This
positive obligation placed upor: states may be relevant generally across a number of convention rights — see




possessions and therefore obligations may again be placed upon states to ensure that the

regulatory regimes they operate upheld this right."”
The key point ahout the state need to uphold these positive rights is that this

requitcment may be breached even if the action complained about involves two private

partics. Rook has noted that

[tlhe Eutopean Court has acknowledged that Article B imposes obligations on the states
which involve : ‘the adoption of measures designed to secure respect for family and
private life even in the sphere of the relutions of individuali between themselves (X and Y v
Netherlauds (1983) 8 EHRR 235 at para. 23)..." Thus the state is held accountable for its
failure to remedy ptivate abuses and violations by taking positive steps to legislate or
carry out other preventative action. '™
It seems that positive obligatons (in relation to those convention articles that arc
characterised by posttive rights) will be bestowed upon states in respect of the actions of
private parties particulacly where there is some sort of link that can be established
between the offending acts and the regulatory regime of the state.  So for example in

Lopes Ostra v Spain'™”

the public authority concerned was not itself responsible for the
offending polluting emission from a factory that was deemed contrary to acticle 8. The
factory, however, had been built on state-owned land with the assistance of a public
subsidy. This link, therefore, between the offending act and the state’s regulatory regime
was sufficient to establish in the circumstances a breach of the state’s positive obligations
in respect of article 8. It may be that such a regulatory link is not required a¢ al,
however. As the European Commussion i Lepey Os#ru noted, notwithstanding the

extent of direct or indirect responsibility attributable to the state or its pubhc authonties

for example A4 » UK (1999) 27 EHRR 611 conceming the interpley between the luw relating o the
reasonable chastiscment of children and article 3.

107 See for example, Onerpildic v Lurkey 45939/ 99) (Unzeported, Jane 18, 2002) (ECHR)

. Rook, spran. 15 at p 50,

) sapra n. 98




in general, article & “oblige[s] the State to protect the tights of the individual even against

the actions of third parties”, "™

In any case, following this reasoning, if SEPA were to grant a licence to an abstractor to
draw a certain volume of water and this had the effect of causing subsidence to
neighbouring land and buildings thereon, then, under section 6 of the TIRA, this could
incur a breach of SEPA’s positive obligations under atticle 8 (if it were a home ot
pethaps office premases) and atticle 1, protocol one.  Of coutse as discussed abave,
neither article 8 nor article one, protocal one is an absolute right and a state will only be
in breach if it fails to fulfil the fair balance tests applicable to such rights. Although there
appears no Scottish domestic authority on such matters, English case-law is mnstructive
here hoth 1n respect of the extent thar positive obligations are required of public bodies
under the HRA and also how the fair balance tests should operate mn with regard to
positive obligations.

" the salient facts wete as follows: Mr. Mareic hved

In Marde v Thawes Water Ukilities Lt
in a family home in Middlesex. At umes of heavy rain, flood water invaded his front
garden, reaching the exrerior brickwork of his house but not entering the house itself.
From 1992 there were one or rwo flooding incidents a year, however, this rose to four m
1999 and four or five in 2000, As a result of the flooding the house sutfered from damp
and musty smells and the wall and ceiling cracked suggested subsidence. The garden was
highly contaminated. Although the problem did not cause any clinical illness or injury to

Mz, Matrcie or his family it was clear that the value of Mr, Marcic's property had been

sexiously and adversely affected.

W94 bid at para 55.
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At first instance, in the Technology and Consuuction Coutt ("TCC’), the defendant water
utdlity company was found to have a non-feasance immunity in tespect of common law

nuisance.'"

Nor could 2 relevant duly be exuacted from the Water Industry Act 1991
Following the Strasboutg decisions of Lapey Ostra v Spain''? and Guerra v Itah,'"* however,
the TCC found that the effects of the flooding were covered by arucle 8 of the KCHR
and also article one, protocol one. The inactivity of the public authouity in providing an

cffective remedy could not be justified and was, therefore, unlawful under ss.6 and 8 of

the HRA.

Certain aspects of the TCC’s decision wete overtarned by the Court of Appeal'™ In
patticular, it was found that there was no immunity for a common law action to be
brought for nuisance in the circumstances and hence damages should be awarded for this
common law breach rather than any breach of human wghts. Signiticantly, (albeit that
the issue was not paid much attention by the court) the court also disnussed the public
authority’s challenge to the claimants’ case under human rights law (based on the
existence of a statutory coraplaint scheme), stating that the court had not been persuaded
that the Judge was wrong to hold that Thames had mftinged the claimant’s Convention
rights. Tn the court’s view, notwithstanding the legitimate state 21m in setting priorities in
respect of public sewage works and the existence of a statutory complaints scheme, these
factots, by themscelves, may not afford the Thames authortty a full defence in the absence

of compensation. As Phillips L.]. noted

Jijt scems to us at least arguable that to stuike a fair balance between the indivichual and
the general community, those who pay to meke use of a sewerage system should be

HOENWCA Iv 64; [2002] 2 W LR, 932 (CA).

M Marvic v Thames Warer Utilities Lid (Prefimivary Lssnes) 12001] 3 AL ER 698 (QBD(T8CC}).
"2 sagpra n. 98.

W3 Grterra and Others v Taly (1998) 26 EH.RR. 337 WCHR.

4 mpra 0, 110
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charged sufficient to cover the cost of paying compensation to the minority who suffer

damage a5 a consequence of the opetation of the system. 114

2 where it was held, sufer alia,

Marcic was subsequently appealed to the House of Lords
that the existence of a statutory complaints scheme, 1 effect, balanced the interests of
those customets whose properties were subject to flooding with the remainder of its
customers whose propertics were drained by the sewets, by mmposing a general
drainage obligation on Thames and enwusting enforcement to an independent
regulator.'™ In the Lotds’ view Mz Matcic could have pursued his complaint with the
independent regulator under the statutory scheme but had chosen not to do so.
Moteovet, Patliament had acted well within its bounds as a polhcy maker and the
statutory scheme was compliant with the 1998 Act. In shott, according to the Lords,
the fairness of Thames Water's scheme of priorities was not {or the coutts to assess
because Parliament had properly assigned that responsibility to the Ditector General,
as regulator, who oversaw operation of the scheme.""® ‘T'he Lords wete keen not to be
seen to be usurping the role of pobeymakers in balancing ndividual interests such as
Matcic’s against the general interest. The coutt noted that a determination such as one
regarding the provision of a fair system of priorities for sewage was one berter taken by

regulators than in the courtroom.’'®

Rather than picking through the details of the
scheme, in reaching its judgement, the Lords mecrely considered that the statutory
scheme as a whoele was in accordance with the Convention and sufficient to comply
with the state’s obligations under article 8. Parliament enjoyed a wide discretion in

respect of aruicle 8, and even though in the circumstances, there had been clear

admimstradve difficulties in admioistering the statutory schetne in this instance, the

102 q¢ para 113,

WS Marcic v Thamer Water Utiites Lid [2004] 2 A.C. FIL.

185 14 is worth making the point hers that the regulator is also under a duty to act in accordance with the
ECER and thus an action could be brouglit on the grounds of breach of statutory cuty.

V6 Marés supra . 115 a1 3§, 70-71.
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legislative framewotk provided remedies for flooding victims, was subject tw judicial
review and hence struck a reasonable balance between the relevant compeung

1%

interests.”’’ As noted by the court,”™ this approach can be seen as consistent with that

taken by the Strasbourg court in Hatton v The United Kingdom."

The key question in tespect of the present analysis would be that if subsidence were to
occur as a tesult of a licensed abstraction (and there was deemed to be no temedy at
common law) 1t would need to be determined in what circumstances SEPA might be
held to be acting contrary to the fair balance test ot specific exceptions sct out m ardele
8. Tn so far as article 8 is concerned, it may be recalled that the 2™ para of the atticle
allows state interfesence when this is in accordance with national security, public safety,
or the economic well-being of the country, or for the prevention of disorder or ctime,
for the protection of health or morals, or for the protection of the rights and freedomns
of others. In telation to a subsidence case, the caveats which would be relevant would
relate to whether the subsidence could be justtfied for the cconomic well-being of the
countty, ot to protect the correlative rights and freedoms of others. Irom the analysis
above, iu respect the right to peaceful enjoyment of possessions, similar questions might

be asked to determine whether the state fulfilied the ‘fair balance’ test.

In overcoming these tests, clearly where the onus of proof lics is important. Trotman
has suggested that the burden of proof of lack of justification in respect of a state ot

public body’s failure to take positive steps to protect convention rights should lie with

N6 grpran, 115 at 38,

W7 bsd at 41-43, 47,

172 ghid ar 41.

8 (2003 37 EJLR.R. 28. "This view has been criticised, however, on the basis that such an appzoach fails
to take into accoun: procedural {ailings which may themseives fall short of convention rights - see for
example, H. Wilberg Public Resource Allocation, Nusance and the Human Rights Act 1998 (2004) 120
LOR 574,
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the claimant as the situation is cleatly different from one in which the state is directly
acting to contravene certain human rights.'” This approach was not, however, taken in
Marer where the TCC at first instance held that the burden of pioof in relation to this
margin of appreciation fell on the state to prove that there was good reason as to why no

120 As noted

action was (aken to prohibit conduct which might abrogate hutnan rights.
above, on appeal to the Lotds, the existence of the statutory scheme was deemed
adequate in terms of the state fulfilling its convention obligatons. MNotwithstanding this,
there is nothing in the Tords’ judgement to suggest that the burden of proof i1 respect of

the margin of appreciation enjoyed by the state would fall upon the applicant in respect

of positive obligations.

Leaving aside the issue of proving the justification for a failure to act, and assurmung for.
the time being that there is no right of support of underground water at common law in
Scotland, at least in so far as a breach of article 8 is concerned, the economic interests
argument 1s a significant one ia this context. SEPA might remedy the fact that presently
there might be 1o remedy available in respect of an abstraction that causes subsidence in
2 number of ways but cach would hold economic consequences. For example, it could
become a licence condibon that abstractors would pay for any subsidence caused by their
abstraction, or alternatively, SEPA could take on liability for abstractions itsel{ and
spread the costs (or estitnated costs) of potential liability amongst abstractors.  Cleasly
either move may involve consequences of an economic nature and moreover such
initiatives may have litde beating on un-regulated abstraction activities. If SEPA were to
agree to pay compensation to affected parties, passing the potential costs of this to all

licensees would, of course, add to the regulatory costs of the regime. The imposition of

U% T, Trotman, ‘Locat authority Lability and defective buildipgs @ the implicatons of Mazcic Thames Water
Usilivies Ltd." {2003] 19 (1) Const.. LJ 17 at p 20.
Y20 gy v 117 at para 71.




such costs might run contrary to a general state need to encourage investment into the
exploitation of water resources. Wiiting in to the licence conditions thar licensees would
incur lability for any subsidence again would perhaps be unpalatable to would-be
investors.'”  The other alternative would be for SEPA to simply to prohibit abstractions
where it was likely to cause subsidence. This option might be problematic in that it
might be difficult to determine when such subsidence might occur and moreover could
be seen as being incompatible with the existing rights of those proptietors who are
seeking to abstract water. 1In this respect it should be recalled that one of the areas of
state discretion articulated in article 8 relates to situations where enforcing the rights set
out in the provision would be incompatible with the hutman rights of others. Sirnilar
arguments may be encountered in respect of article one, protocol one which again is not
an absolute right. It is subjcct to a fair balance rest which, as aHuded o above, includes

determinations related to both proportionality and the state margin of appreciation.™

To what extent some of the arguments outhned above are manifest in the case-law
setting out the general nature of the currenr common law position may be an pormant
factor in establishing the srate’s case for infringement of the tights sct out in article 8
and/or article one, protocol one. If the common law currendy cxcludes a claim for
subsidence in such cases then there may in facr be sound policy reasons {or so doing. As
noted in chapter 3, however, this kind of rcasoning is largely absemt from {English)
common law cases which have dealt with this issue. Rather, decisions in this area have

largely stermmed from the Dbasic Blackstonian premise that the right to abstrace

120 Tt is conceded, however, that this issue may be of litde significance in that there is only one reposted
case of removal of suppart of underground water in Scotiand - Badf » Adlya Colfiery 1834 16 1D 870.

It needs to be borne in mind that an inctease in abstractions in the post-WEWS cnvironment {and perhaps
a change in climatic conditions) may lead to more of such cases arising in the fuwre.

12 1n relation to this tight to possessions sel out in the first ruie, the court must determine whether a “fair
balance’ has been ‘struck between the demands of the general interest of the community and the




undetground water is an absolute one. It was noted that there has been little discussion
of any policy rationale underpinning the law, based, for example, on economic
considerations ot a pro-development agenda. If indeed it is held that there is no right to
support of underpround water under Scots comunon law, then given the largely
unsatisfactory reasoning inherent in the case-law'® and inconsistency with the law of
support in other contexts'™ then the state of the common law in this regard would not
be much of an aid to SEPA’s case. The ability of parties to take out insurance against the
effects of subsidence as a ‘seli-help’ remedy in this context may lend some weight to the
cuttent state of the law (f it provides no remedy). Nonetheless, if the court was not
convinced that the lack of appropriate remedial action by SEPA sufficiently took into
account the balance of interests required in article 8 then it may be that, at the very least,
the imposition of some sort of statutory scheme to handle complaints 1 respect of any
subsidenice which might result from abstractions should be contemplated by the

Executive.

Morteover, despite the Lord’s view in Maric that there was no human rights based
remedy available, Lord Nichols did express the point ebifer that in the instance of external
sewage flooding, “if it 15 not practicable for reasons of expense to catry out remedial
wotks for the time being, those who enjoy the benefit of effective drainage should beas
the cost of paying some compensation to those whose properiies ate situated lower
down in the catchment area and who, in consequence, have to endure mntolerabic sewer

flooding...”"* Given that in a subsidence case, one party (the absteactor) clearly may

requitcments of the protectien of the individual’s fundamental wights — Sporroug and Lonuroth v Sweden snpra
0. 44 at para 9.

2} As have noted the one case i this area may, depending on its mterpretaton, suggest otherwise - Bald »
Adlas Colliery sipran. 121

124 See chapter 3 for this discussion.

125 Marge sypran. 115 at pasas 44-d7.




profit while the other party, as a result of the subsidence, Joses, Lord Nichol's view may

lend suppott for the nvdon of the need 10 pay compensation in such cicumstances,

Positive obligations and the removal of water

Fot completeniess it can be noied that while the removal of water by licensed abstraction
causing subsidence may be a somewhat rare occutrence in Scotland ancther far more
commen set of circumstances could arguably also raise human rights concetns. A case
might also proceed on the hasts of a breach of SEPA’s positive cbligations under the
first limb of article one, protocol one, where a hicensed abstraction has taken water away
from beneath the land of another. The ground of complaint would simply be that
propetty has been taken away by another under the auspices of SEPA’s licensing regime.
As alluded to above, even though it is probable that landowners do not own water on ox
beneath their land itself, the usfructaty right to take water — wherher it be in defined
channel or percolating through the ground — is in itself a property right and should
therefore fall within the ambit of possessions, So in theory a landowner might argue that
this ‘posscssion’ has been removed by an abswactor under the auspices of a state-run

licensing regime which is contrary to the SEPA’s posttive obligations in this regard.

In this sense, it might well be @ telatively swaightforward task for the state to overcome
the “faic-balance’ test in allowing licensees to abstract water from beneath the lands of
another by referring to the migratory nawre of water resources and pointing to the
impracticality of any other solution, In most cases water could simply not be abstracted
at all if a remedy were to be made available ro another party whose water has been taken

from bencath his feet or from a tiver or stream running through his land. Such
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reasoning is manifest, for example, in much of the US case-law relating to the ‘capture’ of

hydrocarbons,

Additionally, it may be that at least in rclation to groundwater the case would fall at a
prior hurdle, however, without the need for any state justification of fair-halance. This is
because under the first limb of protocol one, article one, “interferences with property
which arise out of privarte law rights and obligations are consideted to define the scope of
the property right, rather than to interfere with it.”'* lior groundwater therefore, the
property right concerned —of landowners to abstract water — is expressly limited by the
actions of others who may draw the whole or patt of that water away prior ro the
landowner taking it into possession.’” This action therefore defines the dght and does
not tepresent an interference with it. In relation to water in defined channels, the
situation is different in the sense that riparians have a right o a continuing flow of the
water.” If the actions of an abstractor or impounder serve to seriously deplete the water
downstream then this goes heyond the definition of the right under private law and may

then lead to a question of whether SEPA has fulfilled its fair balance test. '*

Efficiency

Lfficiency can be sought in a number of ways, including the formation of a water market
to facilitate trades between market actors and the use of economic cartots and sticks to
encourage most efficient use. Equally 2 regime will seek to avoid inefficiency in othex
ways, such as ensuting low transaction costs, facilitating dispute avoidance, providing

effective dispute resolution programmes and eliminating unnecessary regulation. In this

1% Discussed in chapter 4.
127 Coppel, smpra n 45 at 376; Baner v Sweden supra n. 52.
128 Dhizcussed in caapter 3.
17 Discussed in chapter 3.




context efficiency is fundamentally concerned with reducing costs for industry
patticipants and facilitating the most cconomically cfficient {profitable uses) in society.
As noted below, it is also argued that the establishment of efficiencies in this sense may
contribute to a reduction in waste, conservation and allocation of watet to the most
beneficial uses. ‘L'he extent that such other ‘cfficiencies’ can be achieved, however, s a

moot pomt and 15 debated below,

Water Markets

'I'he creation of a watet ‘market” would in theotry create incentives for conservation of
watet resources by offering water rights” holders the chaoce to sell their excess rights to
others, This lies in stark contrast to Hardin’s nightmate scenario in respect of the
problems that might be engendered from a ‘common pool” approach to shated resoutrces

resulting in overuse and ultimately decmation of the resource.

As noted in chapter 5, one of the perceived advantages of a licence-based regime is that it
may facilitate the wrading of licences in such a fashion. From a basic economic
standpoint, it is argued in simple terms, that if the profits to one party outweigh the cost
of purchasmg property rights from another (at a price higher than the potential benefits
to the first party) then discounting transactional costs, it imay be economically efficient

for the trading of a property right to take place.'

122 Although any such debate would be coloured by e fact that prescriptive rights in water in defined
streams may be establisaed.
19 Sec the discussion at chapter 5.

a3
(]
ra




The post-WEWS regime in Scotland will facilitate such trading.™

An initial question
that can be asked relates to whether current rights to take water at common law m
Scotland could already be traded in such a way. If one takes the example of groundwater
in Scotland, it might be argued that a landowner is quite entitled to sell a personal 1ight to
others to come onto his land and draw water away’™ and thus exploit the water resource
in a more efficient manner than he could himself. Moteover a servitude right to take
water may be capable of being created which, being a real right, would survive a change
of ownership. The right of agwachanusius 1s a recognised servitude under Scots law and

. £33
covers the taking of water from some source such as a well or a stream.

The key point about licence trading, however, 1s that a right granted vnder licence is both
quantifiable and exclusive in a manner that absolutc rights to abstract groundwater or
riparian tights to take surface water under the common law may not be™ An
abstraction licence confers upon the owner a rght (o abstract a defined volume of water
which importantly is protected against the actions of others — thus a monetary value can
more easily be attached to the value of the licence. As alluded to 1 chapter 3, the same
cannot he said for rights to water undet the common law which although (in respect of
groundwaret) are often labelled as “absolute’, may in practice be worthless if tendered
obsolete by the actions of others that serve to draw the water away (leaving the aggrieved
user with no remedy at law).  Having said this, it is possible that some situations may

arise where piven a lack of prevailing knowledge concerning quantitics of undetlying

M In addition fo licences, rights to abstract/impound undesr General Binding Rules will also be capable of
being traded — sec Scottsh Executive Envitonment Group, Controlied Aesivities Repnlations (April 2004 :
Paper 2004/ 8) at para 1.18 (although quite how this might be aclievable in so far as activites under GBR's
may not requite 1o be registered is unclear).

132 Although as 4 personal :ght, it would not survive a change i ownership.

23 Qee W Gardon, Seattich Land Law [1999) at paa 7-83.

™ Although if a licence is for a limited period of fme or may be revoked withoul compensation then
tradicg becomes less attzactive, This poiat is discussed helow.




groundwatet, 2 licence may be granted in respect of a volume of watet of which pumping
is not sustainable, but as the regime develops and knowledge bases expand such

problems should be alleviated.”

As well as promoting the most etficient use of the resoutce 1t has also been argued that
trading may also help facilitate overall conservation of the resoutce. Fot example, as

Gregory has noted in respect of water trading in the USA

[a] developed water matket reduces water scarcity by increasing the value some place
upon water. In other words, some water users may not be placing an approptiate value
on the water that they usc because they either receive it for free, pay a subsidized rate for
it, or currently use more than they need. If those wasteful users conld sall quantities of
excess water, then thev would realize that wasted water is equivalent to wasted moncy.
Then, they have the economic incentive to seek and employ less wasteful uses for their
water. In some instances, water users might decide that the value they would rezp from
selling all of their water may surpass the value of their intended use for the water. in
such cases, the water had been mefficiendy allocared prior to the water market; now it
could be devoted to a use that soclety economically valued moze*

A pro-matket stance like thac taken by Gregory, may posit that limitations on the ability
to trade water tights 1 the name of protecting the envionment and other regulatory
tools will increase wading costs, prohibit otherwise efficient trades and thus hinder the
efficiency of water allocation. An extreme pro-market stance holds that regulation is not
necessary at all and that operation of the market will itself lead to cfficiencies and

ulumately conservation of the resource as users will conserve water use and sell the

exeess to other market participants.'’

155 This situation also raises the possibility of conflict between different hoensees. Moreover the costs of
generating this knowledpe - passed on to ali users - may counterbalance any efficieacy gains.

AL Gregory, ‘Groundwater and its future: competing interests and burgeoning markers” 11 Sian. Enetd.
1.]. 229 at p 249.

¥ See for examplc Morriss, Yandle & Anderson, Prmciples for Warer’ | V15, Tul Ervif 335 ar
137 See fi ple M Yandle & And P el Warter’ (2002) 15. Tl Erwtf LT 33 p
33¢6.




The interaction between law and economics is an uncasy one. There is perhaps an
inherent resistance from lawyers, with their emphasis on delivering justice or fairness that
economic efficiency could have any tole to play in such an analysis. [lowever, in a world
of scatce resources, the need to avoid waste and ensute their most efficient explaitation
assumes some sott of moral value. Indeed, if one rakes this argument further it may be

: . SR L
morally repugnant to pursue policy goals that cteate inefficiencies.”"

It has been argued, however, that facilitating efficiency as between different market
actors should not necessarily be seen as an overarching aim in respect of substance like
water which can be considered « “public good™™ and thus cannot be left unfettered ro the
vagaties of the market. This argumnent stems from the fact alluded to in the beginning of
this section that the notion of efficiency may hold different connotations. There 1s an
implicit assutnptdon here that what might be efficient in fiscal texms for a limited number
of market actors may not necessarily promote the uscs that are the least wasteful m
environmental terms and/or most beneficial in cconomic and other senses for soclety as

([
a whole.”

Leaving aside that argument for the moment, while pro-matket contentons might be
based upon a ‘perfect market’ theoty, it shall be illustrated below that in practice such an

argument is flawed in tespect of water.

Wa ., Pottet, Company Law (2001) at p 71.

3% In strict tetms u 'public good' is one that is both public and indivisible 1n that it cannot be shared
amongst the public in the sense that some may have access 10 il while others are dended such access and it
is rather shared freely (although not necessatily equally} between the group — see I'T. Anderson & P.
Sayder, Warter Markstr : Priming the Inpisible Py (1997) at pp 113-114. While water resources are not
strictiy public goods in this sense, nonecheless piven the resource’s importance to human and other Bife,
and its migratory characteristcs, it can be coasidered as such - J. Dellapena, ‘The Impostance of Getting
Names Right : The Myth of Markets for Water’ (2000) 25 WMMEILPR 317 at p 329; ].LL. Fortuna, ‘Water
Rights, Public Resources and Private Commodities : Examining the Current and Future Luw Governtay
the Allocation of Georgia Water’ (2004} 38 G 1¥arer L. Rex 1009 at pp 1013-1016,

1 See for example, C. Landty, Buy that fish a drink : The United States’ approach to environmental
protection in zn ara of water marketing’ |2001] 22 Water Law 240.
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Potential obstasles to water frading

While water trading may be a theoretical boon, at least in some senses, in practice it may
be no easy task to realise these benefits. Despite moves towaxds the embracement of
markets for water in jurisdictions such as Chile,'” the USA™ and Ungland it has been
noted that actual markets in free-flowing warer are in fact extremely sare and tend, 10
practice, to function between similar users in close proximity to onc another.'® A
review of experience in England suggests both that the nature of a water as an ambient
and public resource dictates that transactional costs may be prohibitive n allowing any
water magket to functon effectvely. Moreover, market actors may cutrently be

hamstrung by regulatory requirements that dampen enthusiasm for tradmg,

The Englesh experience

While trading ta date in England and Wales has been relatively rate, policy makers south
of the border have for some rime been keen to see trading extended as they agree with

the well-worn view that it will encourage the more efficient and thus sustainable use of
the resource:
..in principle, abstraction licence teading should be proroted as an effective means of

achieving the optimal distribution of water resources within and between different
sectors of use and thus contributing to sustainable development

M0 See for examgple, C. Bauer, ‘Slippery Property Rights @ Muidple Water Uses and the Neoliberal Model in
Chile 1981-1995’ {1998) 35 NRJ 109.

14: Reference can be made to the discussion of trading m westera US states in N.K. Johason & CT.
DrulMars, ‘A Survey of the Evolution of Western Water Law in response to Changing Economic and Public
Interest Demands’ {1989) 29 INRJ 247.

142 TW. Dellapenna, sapra a. 138 at p 324,

W DENR Fconomic Lvestment in Relation o Water Abstraction: A Consielfation Paper {Apzil 2000} avaiable at



http://www.cuviionmeut.detr.eov.uk

Undes the cutrent legislation operational in England and Wales'™ the rrading of licences

is cuttailed somewhat by the fact that generally speaking a licence holder must be the
oceupier of the land upon which the water is to he drawn from."™ The Water Act 2003
will amend this position to stipulatc that a mere right of access to the land (which could
be negotiated with the landowner) would be snfficient for a licence to be granted."* On
a prima facia basis thercfore, if trading is to be encouraged in Scotland then a sirilar
method ought to be adopted. In fact the approach that has been suggested to be
adopted by the Scottish Executive is that licences shall be ‘activity specific’ and that in so
ar as any Uade would take place, mere notification of a change in ‘responsible person’

would be tequired if all pre-existing licence conditions could still be met.'

T'tading south of the border may again currently be stifled by the fact that at present
licences are only granted in respect of abstractions where the land upon which the water
is to be used is specified."™® This may mean that would-be purchasers of licences would
require to seek variation of a licence prior to purchase, which may entadl additional
transactional costs and thus make the trade less attractive. Under the teforms set out in
the Water Act 2003 this problem may be alleviated to some extent as the licence will

merely tequite to state the general purpose for which the water is to be used and thus

I g 35 Water Resources Act 1991 (WRA). At the tme of writing the Water Act 2003 is not yet in fotce.
145 The Environment Agency has listed a number ol ways that trades can presently take place under the
English systen: 1, outright disposal of the land on which abstraction takes place; 2, renting or leasing the
lapd; 3, telinguishing the licence while continuing in possession of the land, then granting occupational
access to the laud to another who may then apply for the licence; 4, by varving the licence to cover 2 small
quantity then granting rights of access to the land to another; 5, selling the whole ox part of the abstzacted
water to other users; 6, first entering into an agrecment to zelinquish a licence for payment and then
applylug for a2 new licence on other land in the vicinity of the original licence — see DTLFRA, Twaing Water
Taking — Gowernment Decisions Follwing Water Consallation of the Economic Instruments in Refation to Water
Abitraction Juue 2001}, Appendix 2.

W6 This in ttsell muay brug with it sigmficant transactional costs. For example, wimess the experience in
other contexts with ‘ransom strips’ — whereunder a previous owner may have retained ownership of 4 small
strip of the land concerned in order w either profit from or conttol its future development - see P. Finch,
TRansum Steips and Public Rights of Way’® (1999} 14 RIWLE 1.

W Cantrofled Activities Regndations supra n. 131,

TH 5 46(4) WRA,




lends itself mote flexibility to prospective rrades.'” As the fime of writing the Scottish
situation is uncleat in this respect. As has been noted, it is anticipated that a trade may
be made in Scotland with mimimal regulatory interference in so far as the licence
conditions can be met. It is uniclear whether a change in use of the water would affect

licence conditions in individual cases.

While not trying to pout cold water on policy makers” aspirations in this regard, the
Environment Agency,™ has reacted cautiously to the government’s proposals ta futther
encoutage the trading of water licences in England and Wales. A number of additional
potential obstacles (beyond those tackled in the Warer Act 2003) werc identified which
may also be of impott in Scotland including: the geographical and bounded nature of
water resoutces would mean that trades would normally be confined to defined
catchment units or units linked by some sort of transfer mechanism.” Such problems
may be compounded by the fact that the transport of watesr is gencrally expensive and

this factor may make an otherwise efficient trade prohibitive.'™

As noted above, what might be an cfficient tade on a local basis as between two market
actors may not be efficient {rom a wider or national perspectve, at least in the sense of
protecting more beneficial and sustainable uses in society. To this end it may further be
suggested that the acceptance of water licence transfers by zegulatotrs would have to take
into account the fact that certain water uses generate wastewater which can cause

environmental problems. Moreover, as noted in chapter 5, correlative rights regimes —

49 Which amended s 16{HWRA. This approach is not without its drawbacks, however. In partculaz,
there is 4 need to countenance that the environmental impacts of abstraction may be site specific,

150 The cuerent regnlator for water abstractions in England and Wales.

151 The Environment Agency response to Twang Water Taking supra . 145 at para 4.1.
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like that incumbent in California — favour overlying uses as such activities may at least
partially replenish the acquifer from which the water is drawn, unlike the case where the
watet is to be used on non-overlying land. So in the context of the Scottish system, if a
rade is to take place where the watet is to be used for a different purpose, then the
regulator may need to ensure that these potential problems are evaluated prior to
authotising the trade. Furthermore, the possible redistribution of abstraction points
from groundwater or sutface streams — cven if the water use is to be the same - would
requite examination as the cnvironmental impacts of abstraction may m fact be site

' a
specxﬁc.’s"

Even if a wtade is ultimately accepted by the regulator, undemably the greater the
regulatory involvement in the trade, the higher the transactional costs will be for the
parties concerned. This fact may prejudice the ability to make an economically efficient
trade.  An inhecrent tension between two different aims of such a water governance
regitne’™ can be identified here. While the ability to trade without high levels of
lnteraction with the regulator will be key to any successful developing market in water
licences designed to encourage the most ecopomically efficient use of the resource (at
least in terms of optimuin uses within tnarket actots), interaction with the regulator in
some shape or another may he required to ensure the absence of negative envitonmental

consequences and/or promote more efficient uses for society in general.

132 ipid, Te was nuted above that water markets where they do ardsc tend to be manifest actoss smazll
localities rather than on a national scale.

153 jbid,

15 identified i chaprer 5.
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Markels in optinum conditions dori’t always work

Leaving aside such specific difficulties with water markets as transactional costs and also
the need to countenance mote holistic views of efficiency to recognise the public nature
of water, there are other flaws that can be tdentified with a purely market-based system
of property allocatton in gencral. First, in relation to identifying the respective efficiency
of competng uses, it may be difficult to predict what the perceived costs and benefits of
these different activities are. The value of water exploitation to competing usets may in
many cases be speculative and predicated on no motre than assumptions, expecrations
and pethaps in some cases, hopes. Moreaver, expetience may suggest that it is not
always the most cfficient uses that will prevail in the matket place, and rather it imay be
the case that the party with the most resources is simply able to wield its monetary clout
over others 1 the market place even where its use is not strictly speaking the most
efficient. A case in point in this regard is that relating to Los Angeles water abstraction
in which since the 1940’s vast amounts of water have been absttacted by the Department
of Water and Power from the Mono Lake causing over-abstraction and draw-down and

severe environmental IZI01'15tf!Cl‘!..'l.vf):l'le)t'i.15'1

Finally the pro-trading argument is based upen the somewhat dubious assumption that
market actors always behave i a tatdonally economic sense and seck to ‘maximise’
efficiency continually. Coase recognised that even in seemingly optimum marker
conditions, markets do fail and that it appears that market actors at times simply

G

‘satisfice’ rather than maxinmise theit economic interests,’” Dellapenna draws on a stark

illustration to this effect:

-3 T'or a discussion see C. Arnold, Working out o suvironmental ethic : anniversary icssons hom Moo
Lake’ (2004) 4 W, L. Rev. 1.
156 R.H. Coase, “I'he Problem of Social Cost’ 3 f.L. = ECON 1 (1960).
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[wlhen we find that even in such a classic setting as among Bedouin horse dealers,
markcts simply fail to reach the most economically efficient outcome we must begin to
queston when matkets can be expected to achieve the most socially desirable outcotne,
even if we define ‘most socially desirable’ in the narrowest economic terms.!5?

Trading and time limitedf revocable feencer

As noted in chapter 6, it has been suggested that licences would generally not be rime-
limited in Scotland but may be in some circumstances where it 1s predicted that
envitonmental or drought problems may atise in the future by continued abstracdons at
licensed levels. It was also noted that licences might be varied or revoked in some
cucumstances, While a right to vary, revoke or time-hmit may be a useful one for
regulatots to hold up their sleeves, it is intetesting that, for England and Wales, it has
been argued that a major factor that will dampen enthusiasm for the trading of licences
lies in the fact that under the Water Act 2003, all new abstraction licences will be time

limited.'"™  Carty has argued that

it is uniikely that a patential new entrant into the market will want to purchase a dcence
that 15 going to be revoked despite the presumption of renewal where environmental
sustainability is not in queston, there is continued justification of nced, and water is
being used in 2n efficient manner’. Such uncertainties may deter a trade which may
involve substantial imvestment. 1%

In general, property rights are mote easily traded if they are certain and determinable. If
trading is to be encouraged to ensure efficient uses — at least in a strict fashion - then
placing fumre possible constraints on the property right to be traded will discoutage
transfers. It is this author’s view that the pro-market argument fails to hold watet so to
speak in any case for the reasons outlined above. As noted above, markets are perhaps

not the best vehicle for ensuring efficient uses bothk in the wider public sense in respect

5% Dellapenna, supra n. 138 at p 372
138 Normally 12 years,
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of water and morcover, transactional costs may prove prohibitive to many trades in any
case. Therefore, limitng regulation, taking liberal views on allowing trades and grantng
licences in perpetuity (and thus increasing the potential environmental dangets that might
arise therefrom) In the name of ensuring efficlency in a narrow sense may not be a
Jaudable aim for the reform of Scotrish water laws.  In general, based on the analysis
presented in the preceding section, it is the view of this author that the Scottish
Executive shonld be wary of placing too mmich emphasis upon. creanng optimum market

condifions.

QOther cfficiency tools

Aside from the operation of a water market there are other tools that can be used to
encourage efficiency. While taditional commen law doctrines have dictated otherwise,
given scarcity concerns, water should no longer be perceived as a ‘free’ good and
economic incentives through, for example, fees ot taxes might be introduced to
encourage the more officient use of the resource.'™  As noted already n this thesis, this
kind of cfficicncy drive has been markedly lacking in the incumbent common law
regimes regarding water in Scoland.  The post-WEWS regime, however, 1s based upon
the genceral principle that the ‘user pays™® and thus abstractors subject to the regulatory
tegime will require to bear at least the costs of operation of that regime. As noted in the
previous chapter, costs may be even higher in the future in that a key objective of the
Water Iramework Directive is to place a value on water iself and make use of economic
Instruments to curtail over-use and waste. ‘Therefore in geographical areas where water is

scarce or in respect of uses that atc more profitable ta abstractors, such a policy, in

simple terms, would dictate that 1t would cost more to abstract water than in other areas

159 P, Carthy, ‘Water trading in Fagland and Wales - can we buy that fish a drink’ (2001) 12 Water Law 338
al p 347,
A L Dellapeaa, siprz o, 138 at p 336.
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where water is mote abundant ot in tespect of less profitable uses. The Scottish
Executive has not yet set out 2 plan in this respect, perhaps largely because of the

political sensitivities involved.

Dispute avotdance and low transactional costs

Aside from promoting water tnarkets to engender efficient use and providing cost
incentves, regime cfficiency may be promoted simply by the presence of well-defined,
clear property tights in water, The more certainty inherent in a legal right and the iess
ambiguity inherent therein, arguably the more efficient the system of property allocation
is. This is because if the right to the resource is ambiguous, disagreements over priotity
of use can lead to costly litigation between disputants. This is a factor which has blighted
reasonable use and cotrelative tights regimes in USA.'  Therefore property rights
should give rise to as little ambiguity as possible so that they in effect become self-

enforcing.'” Mattei has noted that

[c]enfusion and doubt in the rules of property create incentives to litigate, because each
conflicting individual hopes that he or she will end up being favoured by the judicial
decision. Clesr-cut property tighls, 1o the contrary, reduce litigation because parties will
altcady know who will lose and who will win so that they will avoid spending money on
a lidigation the outcome of which is already clear ex ante.!5¢

I't should also be noted that such a scenatio should also encoutage investment and thus
additionally may help encourage optimum water ases for society. This issue will be

discussed under ‘beneficial uses’ below.

161 see Controited Activities Regrlutions, supra n. 131 ar para 1.26.

liz See chapter 5.

163 R.C. Bllickson, Osder Withont Leaw (1991}, Maving said that there in an inherent tension hetween
providipg certainty so that people can otganise theic affairs with some confidence abouf the legal
consequences of their actions and rcraining cnough flexibility to provide fairness jn  particular
circumstances for deserving parties — L. Tee, ‘Tnwodvction’ in: Land Lear Lesues, Debater, Policy (2002) atp 2.
161 U, Matted, Basic Proneigles of Praperyy Law (2000) at p 65.
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As noted, for Scotland, the determination of water allocation tights by SEPA may give
rise (o {ewet disputes arising therefrom than if, for example, a US-fashioned reasonable
use or cottelative rights common law approach had been taken. So while the regime’s

165

transactional costs may be higher at the outset™ than a wholly unfettered absclure

dominium approach™®

it is preferable in this sense over other US common law
approaches and also pethaps the current common law riparian rights system in Scotland
where determinations over reasonable uses and questions regarding what amounts to
ptimary and industrial uses have exercised the courts’ minds from time to time.'” It has
been noted above that licences and other consents granted to abstract/impound may be
subject to variation ot revocaton after review by SEPA and may give rise to post-licence
challenges being brought to SEPA by pariies affected by a licensee’s activitics. So the
spectte of possible transaction costs under the Scottish regime in this sense is a real

OD.{':".168

Futthermore, disputes might still arise under WEWS i respect of disagreements
between competing abstractoss secking to cxploit a water body where given ecological,
biolpgical and hydro-morphological conditions, absttaclions are likely to be limited — at
least in the sense (hat parties may have to stagger theit abstractions.’®” Given that
litigation 1s seen as an inefficient mechanism for the resolution of competing users’
integests, central to the regime should be the encouragement of consensual forms of

dispute resolution between disputants.  Although lip- service is paid in this regatd by the

165 30 terms of administrative fees.

166 As discussed in chapter 5, the absolute dominium approach Lenefits from been subiect to zero
transactional costs.

167 There are a few cases in this respect. discussed in W, Gordon, sz n. 233 at paras 7.29 ~ 7.40.

168 Furthermote, as evidence from US licensed-based regimes discussed in chaprer 5 suggests, their ‘use it
ot lose it” charactetistic encourages over-use of the zesource as abstractors ate reluctant to hold hack on
exploitation of the resource and peshaps Iose their hcence aftes a challenge from orher would-he
abstractors. For England and Wales, the Water Act 2003 will raduce the peﬁod of impcriviry which would
trigger possible revocation of the licence from seven years to four years. It will be interesting o sec whar
positica the Scottish Executive takes in this regard when he licensing regime s ap and ranning,




Scottish Exccutive in their encouragement of management agreements'” whereby if
water 18 scarce, parties are encouraged to enter mnto a contractual arrangement zuéer e to
divide the resource, it may be that some more explicit encouragement of negotiation or

perhaps mediaton might be beneficial."”

Additionally, the post-WEWS regime in Scotland is also largely silent on the issue of
disputes that might arise 1n respect of the determinations of conflict between those
carrying out licensed and non-licensed activities. So, for example, a licence may be
granted by SEPA to party A, whose abstraction activities custail the unregulated, non-
mechanical activitics of the neighbouring party B and, moreover which are contrary to
that parties’ riparian rights to a conunuing flow of sweatn of the same quality and
quantity. Given that the regime itself does aot attempt to retnove existing private
property rights that currently exist in water resoutces in Scotland, it is plausible that
icensed activities might run contrary to the vesced rights of other proprietors. How the
regime might deal with issues such as these is at the moment unclear and the current
scope for uncertatnty undermines the reforms. The post-WEWS regime also leaves
uncertain the issue of whether or not an abstraction, either licensed or regulated in some
other fashion, which draws water away from beneath the land of another resulting 1n
subsidence and damage to butldings will result in a remedy for the ageticved patty. As
noted in chapter 3 and discussed ahove in relation to humnan rights concerns, the law is
inherently uncertain in this repard. Such uncertainty again adds to potential transactional

costs wnvolved for market patticipants in terms of possible litigation.

163 Controlted Aciivities Reguintions, supran 131 at paras 1.17 & 1.20.

VI ibie al pars 111

71 Although this is not o suggest thar such negotiation or mediation should be compulsory. Such a movs
would, in effect, depy partics the vght to assert their Jegal rights. Nonetheless a culture of voluntary ex anie
dispute resolulion could be fostered. The presence of a thivd pasty neutra; or ‘mediator’ has been seen as a
useful caralyst ro the resolurion disputes in a range af conficl areas — see for example, R. Mzys and B.
Clark, Alternaiive Dispate Resalutéon in Scetland (Scorrish Office CRTU 2 1999).




As scatcity becomes more of a pressing issue 10 respect of water resources, so ensuting
that beneficial uses are recognised and protected by a legal regime becomes an important

feature.!™

As noted in chapter 5 1t was such a policy consideration thar diove 2 marked
shift by policymalkers from riparian rights to appropriative regimes in westernn US states
characterised by and clumes. The curtent common law system mn Scotland generally
leaves determination of water uses in the hands of private individuals, except in so far
that mn relation to water in flowing stream, secondary (mndustual) uses must leave the
water unditninished in both quantity and quality.'™ While the post-WEWS regime does
not alter the issue of ownership per se, it will seck to ensure that uses that are detrimental

at least as set out in the texms of the Lnropean water directive'™ are curtailed.

The post-WEWS regtme is one mn which the determination of beneficial uses, in the form
of permitting activitics, is to he vested m SEPA as the regulating body responsible for the
administration of the regime.'”  Although it will be shown that there arc particular
problems associated with administrative deciston-making, it has been argued that the
administrative determination of what is a reasonable or beneficial usc in respect of water
has certain advantages over determination of the satne by a coutt as would vceur, for
example, under the US reasonable use doctrine. ™ Notwithstanding that the criteria {or

establishing what a reasonable/beneficial use entafls may be similar in tespect of both

172 The perennially 'wet' nature of Scotiand may render such conceras as encouraging and protecing
beneficial uses in sociery as of less impoztance than in imore arid nations. This issue is discussed in more
detail at the end of this chapter.
* 173 Qave that an unrestricted vighr to take water for such nses may levelop by prescription  see chapter 3.

4 undcr arricle 4.

172 Given the gereral surplus of water resources in Scotland, the focus of the regime is rather one whicn
seeks to prohibit nosustainable activities in respect of particular water bodies rather than the advancement
of the most beneficial nses as such. Given shifts over ume in either increased water SCAFCLTY and/or
increzsec. demand for water, the regime’s emphasis could be shitted to one more explicidy ensuring
beneficial nses. :




judicial and administrative detertumatons, the process is very different. While judicial
determinattons will take place in relation to disputes between parties which have already
occutred, administrative decisions arc taken ex jge at the time of allocation of the right.'”
Leaving aside, for the moment, the issue of whether this lends itself to more informed
decisions about heneficial uses, it should alse be noted that the regulated system has the
advantage over court-adjudicated, reasonable use regimes in that the decision is taken
prior to the (often heavy) financial investment attendant to water exploitation rather than
leaving such activities shrouded in uncertainty and subject to possible liigation brought
by competng users after invesrment has begun. Thus 2 regulatory based regime may

provide the certainty which may encourage would-he abstractors to carry out potentially

beneficial uses."™

In terms of overall strategic approach, the proposed licensing regime for Scotland seerns,
at least if one takes a positivist view, to be on a sound footing. 'The River Basin
Management approach, noted in chapter 6, which wall underpin the regolatory regime in
Scotland, seeks to take un integrated approach gauging 2 range of water uses and water
bodies and determining the relationships which subsist between themn. This inregrated
approach Is one which is neigh universally recognised at international level as an intrinsic

gl

feature of an optmum watet allocation regime.'™ This approach allows co-ordinated

decistons to be taken which should provide integrated solutions to warter policy

' )
ques tons, 1

17 ) W, Dellapennia, supra n. 138 at pp 367-368.

7 For a US examble see the Regulated Riparion Made! Water Cods (J.W. Dellapenna ed., 1997) at 6R-2-01 to
6R-2-08

%5 Sucl issues were discussed above under ‘efficiency’.

172 See tor example, L. Teclaff, ‘Evolution of the River Basin Concept in National and International Water
Law’ (1996) 36 Naj. Reconreer §. 359.

1 Bor examples of such inzernational approaches see Intesnational Law Associaton, Report of the Forfy-
Seventh Conterence 212 (1956) (Held in Doliravnik); Report of the Fifty-Second Conference [eld at
Helsinki, 1966, at 484, Tnternational aw Association (1266}, reprinied in 11,4, Helsinkt Rules on the uses
of the waters of intexnational rivers (1967)
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In gencral 1t might be said that cowrts are not best placed to take technical decisions

surrounding optirnum water uses.'®' Following on from this, a feature of a regulatory

regitme akin to the one instigated under WIIWS, is that a2 more strategic and holistic
approach to determining reasonabie/beneficial uses can be taken than would be the case

with court determination of such issues. As has been noted

fulnder traditonal comumorn law... [approaches], a...determination of whether 2
patticular use is reasonable has always been essentially relational, focusing on the relative
social utility of the particular competing uses before the court.  While generalized
[public| intesests... could always theorctically be included in... the judicially weighing of
one use against another, such inclusion rarely occuwred except perhaps in the foum of
unarticulated Intuitions. The administrative agency is, on the other hand, composed of
experts who devote their professional life... to studying such questions.  This
knowledge... will shape the weighing process in a manner which is at once mote abstract
and more responsive to the total realily surrounding the use of watet dtawn from a
particular sougce.'??

Another factor that supports administrative decision-making is that unlike its judicial
counterpart, an adminisrrative agency i1s not hidebound by the strictures of judicial
precedent, which may limit the abiity of the judpe to deviate from old, outmoded policy

considerations, **

Despite the merit m this view, the benefits of regulatory decision
making may at times be weakened 1n certain ways. Fot example, making the correct
policy choices for regulators is no easy task and the preceding chapter discussed some of
the technical problems and associared costs mvolved in ensuting that the most informed

policy decisions are taken by SEPA in respect of water resources inn Scotland. In this

tespect it needs to be remembered that given the hitherto lack of a national catchient-

B An issue perbaps mirrored in commercial law, where courls are not keen to intervene in business
rnalfers.

182 J. Dellapenna, supra n. 138 at p 368 Morcover, unlike vegulatory regimes, in respect of the development
of policy, a common law sysrem ofien shifts in a fragmented and piecemeal fashion as it is rclisat on
parties hringing cases to the courts (and largely on parties’ pieadings) for new principles to be developed..
A useful discussion of this phenomenon in the USA can be found in Morriss, Yandle and Anderson, sipra
n. 137 ar pp 355-3546.
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based system of water governance in Scotland'™ and associated attempts to tackle
different water uses and thelr impacts zzfer se in an integrated fashton, Scotand’s starung
point in this respect Is perhaps behind many other Member States m implementing the
terms of the Buropean Water Ditective.™ As noted n chapter 6, this may be particulatly
true 1n respect of groundwater where the quanuty lying beneath land, cannot at the
moment, be gauged with any real cettainty in Scotland. With such matters in mind, one
factor that may be insttumental in assisung the determmation of the best possible
decisions for water allocadon in Scotland is the active patticipation of stakeholders.
Before examining this issue, fist the issue of how such ‘ownership’ of stakeholders may

lead 10 mote effective regulation and compliance is discnssed.

Active Participation of Stakeholders

As will be noted below, the issue of engendering the ownership of local stakeholders has
been seen as essential to ensurtng their acceptance of the regime, which would thus aid
compliance and hence promote beneficial uses. Of course 1n respect of compliance,
SEPA will be empoweted to, for example, force licence conditions against non-
compliant parties and take remedial action where necessary.” The enforcement of rules
can be costly, however, and regulatory regimes that ate able to creare incentives for
compliance rather than merely ask individuals to behave aganst their fundamental
6

(financial) interests are more likely to be successful in an efficient sense.'™ A way to

132 Although acministrative agencies' decisions would need to be tzken within the powers conferred upon
them by statute.

133 although some voluntary catchment planning schemes and a 'shadow River Basin Management Plan'
have been purt i place —see S. [endry, ‘Enabling The Framewotk — The Water Envitonment And Watet
Services (Scotland) Acr 2003’ 12003] 14 Water T aw 16.

. As hes been nored, Ingland and Wales, for example, has for some time operated a licence based
approach ro warer usage.

185 Contreded Actimiies Regrlations rupra n. 131 ar para 1.21,

W6 RE. Meiners ¢f o/, ‘Burning Rivers, Common Law, and 1nstitutional Choice for Water Quality” in The
Commwi Law aid ibe Suvisopment R E. Meiners & AP, Morriss eas (2000) ar pp G9-83.




foster an incentive for parties to conform is to cnsure that the regime is engendered by

theit ‘Ownership’ of it.

The issue of patticipation in this respect is a fundamental one recoguised at International
level. In fact the European Water Directive itself calls for the active involvement of the
public in the implementation of regulatory regimes pursuant to its policy aims."’ This
need for active involvement and the engenderment of Jocal ownership is also found
many international water frameworks. The Bonn recommendations, for example,
presctibe that “water governance arrangements should monitor the performance of

RIE ]

public institutions. .. and invite civil society to play an active role n these processes™

It was noted in the previous chapter that the regime brought in under WEWS is to be
underpinned by extensive consultation processes and indeed the proposals for the
licensing arrangements to be brought in post-WEWS were subject to a fairly lengthy and
rigorous consultalion process. As far as on-going macro-level policy decisions relative to
the regime are concetned, the Scottish Lixecutive 1s empowered to formulate new
reguladons rather than SEPA although the Minister will be required to consult with
SEPA and other interested parties as he thinks appropuiate.'”  In this vein, the draft
regulations promulgated by the Scottish Lixecutive in Apul 2004 are to be subject to
consultation. prior to enactment.™  As Allen has suggested, however, “the need for

‘active mvolvement’ of the public m the implementation of the [Furopean Water

Dyirective] implies something more than smmple consultavon and information

187 article 14
8 Water - Key to Sustainable Development : Recommendations for Activn, International Conference on Freshwaler,

Boan, Dec 2001, at action no. 12, Refereace can slso be made to Sympostum Urgens ~Action Needed jor

[ ater Searrity : Stocklatn Staterens 2002, ponciple 1 svailable at
www.stwl.org/ Aners/Steph/downloads2002 Stockholm, Statemen.pdf which states that "an ongoing
dialoguc between policy and decision makers and the users is of utmost importance”.

" WEWS s 21(1).
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pmvision”.w1 In this sense 2 Water Forum has been set up comprised of interested
parties, stakebolders and cxperts to help engender such active involvement and the River
Basin District shall provide for a River Basin District Advisory Group to feed into the
RBD management pxocess.192 It remains to be seen whether such initiatives will address

adequately the need for continued and active public participation in Scotland.

This need for public participation is not simply important in cngendering the ‘ownership’
of stakeholders in the new regime to ensute their compliance and coinmitment thereto.
As noted above, the active participation of srakeholders is also important in ensuting that
policy decisions can be taken m the most informed way possible.  To this end, a feature
of most intetnatonal models of water governance is an approach to water allocation
underpinned by policies coordinated on the “lowest, most approptiate, administative

ﬁCI 32193

In Scotland, decision making regarding water uses will be taken on a centralised
level. Thete is to be only one river basin district as such, although it shall be based upon
the eavironmental objectives of individual river basins. T'urthermore, licences will be
issued pursuant to local conditions and needs.™ While the single RBD may provide for
consistency in approach across Scotland as a whole, this ‘one-size-fits-all’ strategy may in
practice be foo far removed from local conditions for an optimum approach to water
allocation to be achieved, as rccognised under international law. As the Scotush
Executive has recognised “it is much easier o engage the interests of membets of the

9

public and community groups in localised rather than strategic issues™® and therefore

decision making organisations should he as local as possible without compromising the

1% The Consultation period ended in 9% July 2004.

PI AL Allan, ‘A comparison between the water law refotms in South Aftica an Scotland @ Can a generic
national waser law model be developed {rom these examples?’ (2003) 43 Natwrul Resvnirces Jowrnal 419 sl p
484.

PTAWENWS s 17(1).

193 See for axample the Bews Recommondations sipra n. 188; Siockkoln Recommendations supra n. 188.

WY Coutrofled Actiniries Regulationr, supra v 131 w1 para 3.15.




overarching strategic aims of the regime.  TInternational approaches to water governance
recognise the fine balancing act that must be struck hetween the two aims of establishing
a unified approach and taking account of local conditions.'”  The sub-river basin
management programmes which will be compulsoty under WEWS may go some way to
providing a bridge between local stakeholders and the centralised allocaton body.

Whether Scotland can find the right balance in this regard remains 1o he seen.

Morcover, as noted by Iayck, for a system of property allocation to operate effectively it
must be predicated on all salient information pertaining to the regime. Thus decisions
taken by a regulator such as SEPA in the quest for the holy grail of ‘beneficial’ uses {ar at
least, for the time being, non-detrimental uses) must be based upon the widest range of
relevant views possible. "Lhis is a problem generally in that typically such information 1s
highly dispersed.’” This s patticularly wue of a regime as corplex as one which seeks to
engender equitable and efficient allocation of water resources across a wide range of

users. In this sense, Mortss, Yandle and Anderson suggest that

{Just determining the technical characreristics of water, biology, climatic conditions, and
riparian use for one major body of water is a high-cost task...technical knowledge is
constantly changing, and major breakthroughs often occut in the heat of the task...
coming up with an optimum solution becomes even more dauntng when the planner
has to identify and include the social dimensions of the problem.1%

De-centraiised decision making is thus required o assimilate the disperse strands of
konowledge that exist within a commusnity which can be brought to bear on the problem.
Lo this end, the patdeipation of local srakeholders is an essential feature of such an

optimutn regitne whichk would hope to tackle a policy area as complex as water resoutce

195 Scottish Executive Environment Growp, The Fuiure of Scotland’s Watvey - Proposals for Legéctation Feb 2002
(Paper 2002/4) at paca 1.25,
196 See, for example, ptinciple 1 of the Sivckboln Statement sspra n, 188.




management. As noted, Scotland’s attempts to foster such active participation may for
the time being be limited at best. Tt may be that further action must be taken by the
Scottish Exccutive and SEPA to ensute that such meaningful local participation takes

place.

Dispute resolution and the protection of beneficial uses

Despite the lack of detail forthcoming thus far in this repard, it is likely that under the
post-WEWS regime m Scotland, s is the case with allocation of rights, disputes arising
from regulated abstractions will also (at least miutally} be handled administratively
through SEPA. What this therefore entails, is effecuvely a tansfer of function from the
courts 1o administrative fara both in respect of the initial allocaton of rghts and also the

determination of disputes.

Tt may seem sensible, in terms of efficiency, for administrative fora to resolve disputes
arising from the repimes they operate. Problems in ensuring that dispute determination
15 not tarnished by the political activities of certain stakeholdets may atise, however. In
particular a specialised administratve body like SEPA may be mote snsceptible to the
influence of groups of stakeholders than gencral coutts becausc its specialised narure
provides an efficiency incentive for lobbying efforts.'” Thus political pressure exerted by
particulur stakeholders may be brought to bear over SEPA’s dispute resolution processes.
Such dispute resolution processes may, therefore, in practice favour the more powetful
stakcholders over other less mfluential groups. This notion stands in contrast to

dispute resolution in general courts where cases arising 1n specific legal areas (eg water

W7 LA, Hayek, “The Use of Knowledge It Sociery’ 35 4w, Leon. Rer. 519 (1945).
98 AL Morriss, B. Yancle, T.L. supre . 137 ar p 339,
99 H. Bruff, ‘Specialized Courts ln Administrative Law’ (19913 43 LAgmtia. L. Rer. 329.




rights disputes} would represent a small fracion of the judge’s overall docket. It
therefore follows that stakeholders would be far less likely to invest resoutces in lobbying
activities.”™ It should be noted that industiy secrors who will feel the brunt of the post-
WEWS regulations such the distlleries, farminp and energy sectors, have been thus far
particularly vocal in promoting their interests in the consultations pre-WEWS ™ They
are likely to be similarly so vocal in respect of disputes relative to water allocation and
use as the regime develops. The ability of SEPA to stand firm in the face of the lobbying
of these interest gtoups may be paramount in ensuring that beneficial uses remain at the
heart of the water regime for Scotland.*® It is worth noting that this undue influence by
powetful stakeholders may in fact go beyond dispute resolution processes. There may be
a danger that influennal interest groups may in fact be able to exert ‘regulatory capture’
ovet various aspects of the post-WEWS regime which may have the effect of
diminishing the drive to embrace the most sustanable practices in favour of furthering

their own interests.™

Sumumary

How therefore does the post-WEWS regime in Scotland measure up? In terms of
legality, the issue of compliance with the ECHR seems likely not to be much of a live
issue except around the fringes of the regime, for example, in relation to SEPA’s positive
obligations and issues of withdrawal of support. Additionally, SEPA may have to tread

cavefully around the issue of revocation or vatiation of licences. In terms of imposition

0 WMorriss, Yandle & Anderson, s#przn. 137 at p 360,

®1 Witness, for example, the protestations of the Scowish Whisky Indusity unoted at
http:/ /wenw.sepa.org.ui/ weeklybricfing /2001 /May /04052001 hrm,

22 An ancillary point that might be made here is that given that reguladon powers will remain with the
Scottish Exccutive rather than SEFA, the possikility of political expedienciss taking precedence over more
environmenrally sound policy may act to undermine confidence in the regime - See A. Allen sz . 191,

3 A comparable example may be the regulatory capture of the US patents system by the legal profession -
sce for cxample, B. Kania, The paradox of private legislation : business, economic and political effects of
patents on information processes’ Is Software Tatentability Necessary Conference (2002, LEuropean
Padiament) available at hetp:/ Swnww.greens-cfrorg/ pdf/documents/ SoftwarcPatenting /TexiMahin. pdf.
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of the regime itself, as the analysis presented earlier v this chapter indicates, any

challenge under the terms of the FCHR is at best a slim prospect.

‘The issues of efficiency and protecting beneficial uses can be dealr with together because
they ate so inextricably linked. While free market cconomists might argue that these two
aims arc not incompatble and thar market based approaches to water governance can
give rise to both efficicncics and the most beneficial uses, it has been suggested in this
chapter rhat as a public good water cannot be left Lo the vagaries of the market and that
regulatory measures are required o ensure thar beneficial uses are protected. "Lhis
position is one which has been enshrined in the domestic law (at least in so far as
ownetship is concerned) for centuries. It can be recalled from chapter 3 that, reflecting
its life-sustaining attributes, tunning wasers in general have been treated s res commiricr at
common law in Scotland.  Mareovet, even if it 1s accepted that markets will function at
all in the context of water, what may be cconomically efficient u tertns of the monetary
value of an abstraction to would-be users on a local level, may not correlate with the
most efficient use in a wider cconomic sense.  Nor shall such local efficiencies
necessarily ensure equitable and sustainable uses on the wider national level.  The
Scotish Dxecutive’s approach 1s cortect thetefore in keeping the spectre of regulation up
its sleeve in respect, for example, of revoking or varying hicences and limiting rransfers of

licences in the name of protecting beneficial uses.

As has been identified in this chapter, efficiency may be blighted by the regulatory costs
in setting up and operating the new system, which in general shall be borne by indusury.
The potential regulatory costs involved and the Scottish Executive’s estmations of likely
monetary burdens with regard to different industry sector’s compliance with the regime

have already been noted.  Such costs are likely to be significant. Given the likely impact




of the reforms, the question that needs to be asked is do the benefits which might be
reaped by the tregime outweigh the costs? A factor that shall weigh heavily in any
determinaton of such a cost-benefit analysis, will be the extent that under the new
regime, it is possible to identify beneficial uses of water and in particular, identify
abstractions and impoundments that hold deleterious consequences for the environment.
This is 2 key question for all regulatory regimes and as noted in chapter 5 not one that it
always casily resolved. The RBD management approach inherent in the new regime is
onc underpinned by international law and practice and may help engender the integrated
solutions to water povernance probletns that are required. If the regime in Scotland 1s to
grapple cffectively with these issues, it was noted that the active participation of
stakeholdets may need to be {urther encouraged to assist 1n the cross-pollination of ideas
between state and others in society and the ditecting of all available knowledge in arviving

: o 204
at water allocation decisions.

On the other side of the coin, it has been noted thar issues of clarity and certamnty of
rights to water brought about by the post-WEWS repime may bring their own
efficiencies. This is becausc clarity of property rights in effect renders them self-

enforcing and hence may engender dispute avoidance and a saving of parties’ and the

state’s costs i this regasd,

It was suggested at the beginning of this chapter that climatic and ecological facrors
might influence a state’s choice of water regime. In this sensc, although licensed-based
regimes (broadly of the sort that WEWS wouid institute} have been deemed mote

appropriate in arid climates where definitive state-made choices require to be taken with

a1 Althaugh the problem of regulatory 'captne’ w this regard of dispute resolation processes and other
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regard to competing uses of what 1s undeniably a scarce resoutce. While most Hastern
US states™ have rejected the tradirional absolute dominium approach, they have not, in
the main, turned to licence-based regimes. Rather such states have plumped for
teasonable usc ot cottelative rights regimes.  Scotland is not an axid nation and it might
be posited that, despite localised drought problems in a smattering of geographical areas,
the general abundance of water might lead one to the conclusion that a comprchensive
licensing regime (with its attendant costs), predicated on state-made choices regarding
water allocarion, is simply not needed. In short, thercfore, 1t could be argued that the
post-WEWS tegime is 2 hammer cracking a nut. This, of course, is a symptom of the
pan-Furopean approach of the Directive in prescribing a harmomised approach to the
ensuting of certain minimum ecological and biclogical features of waler resoutces acioss
member states. The Dircctive presumes that the same general measures governng
abstractions and impoundments may be consideted equally as appropriate in rain-soaked

Scotland as, fot example, in the arid climes of southern Italy.

Scotland is morc analogous to BEastern 1S states in the sense that although water
resources are gencrally pleatiful, it is argued that absolute rights to abstract should be
cuttailed to prevent waste, inequity and localised environmental and drought problems.
A movce to a correlative rights or reasonable use regime is cleasly a less drastic step — in
terms of state regulation - than a Heensed-based system and one, in which, at least the up-
front regulatory costs entailed would he far lower for society and in particular, affected
industry sectors. Common-law based reasonable use and correlative rights regimes carry
theit own problems, however. Recalling the analysis in chapter 5, cocrelative rights
regimes may entail transactional costs of their own in the sense that they may be blighted

by inter-abstractor disputes which can proceed ro protracied, czpensive coutt

aspects of the nost-WEWS tegime was norted.




adjudication, or alternatively are charactetised by acquiescence, where because of the
costs of litigation, the legal rights of less empowered partes are largelv ignoted thus e
Jacts unenforceable.  Reasonable use doctrines do not protect secondary usets in times
of scarcity and may be limiting in that mterpretations of what is ‘reasonable’ have
normally been confined to uses upon overlying land* Furthermore, the lack of certainty
mnherent in such rights may prohibit what may be cosdy (but nonetheless valie-laden)

investment in water exploitation and limit the rading of water rights.

In any case, the terms of the Water Framework Directive in essence call for the
cstablishment of a licence-based regime to control abstractions and impoundments
where this is necessaty in order to achieve ‘good’ status and thus policymakers in
Scotand aze yoked to such an approach. Despite concerns about the imposition of a
licence-based system, the key issue about the post-WEWS regime in Scotland in this
regard is that full licences will only be required in a minotity of cases, where after a risk
assessment, conditions arc imposed upon abstractors to avoid environmental harm. The
Scottish Fxecutive has noted that for the majority of abstractions and impoundments,

full hcences will not be required and thus minimum regulatory controls and associated
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costs will face the bulk of abstractors.™’ The cutrent common law provisions will
continue to apply in the majority of cases. While this may be seen as approptiate in not
over-regulating, it may be seef1 as an oppottunity missed, in that traditional common law

approaches, particulatly in reladon to groundwater may not be the most appropriate in

any citcuinstances.

295 with the notable exception of Texas
A6 Although with a de wove regime, different interoretations of 'reasonable uses’ could be determined.
AT Comsrotled Activitte: Rogulations, supru . 137 at paras 1.7 - 1.11.
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The post-WEWS regime is cleatly at an embryonic scage of its development and how
SEPA and the Scottish Execunive will tackle the concerns identified in this chapter will
begin to be seen as the licensing system enters its adolescence. The fact alluded to
above, that the licence regime will only be applicable in certain cases does Jeave open the
largely unanswered question, first noted in chapter 6, of the interaction between licensed
and unlicensed activities and in particular what legal remedies might result when a
licensed abstraction, impinges upon the common rights of un-regulated users. Such
uncerrainties inevitably give rise to efficiency concerns. Moreover, other aspects of water
governance are not clarified by the regime. As noted above, the wsssue of subsidence in
respect of the abstraction of groundwater is not tackled by the regime and these
ambiguities again may be counter productive in cnsuring that the licensing framework
can achicve its goals, In this sense therefore, this policy gap represents an opportunity

misscd. ™™

28 And as discussed above, the human rights issues engendered by this issuc may lead to challenges against
the regulator.
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This thesis has attempted to draw together in onc place a discussion of the law relative to
various different sotts of migratory things which may be present upon or beneath land.
In the same way in which the various common cords that underpm judicial and
regulatory approaches relatve o different migratory things have been brought together
in this work, this {inal chapter seeks to draw together the strands of the analysis

presented herein.

‘T'o this end, this work has sought to compare and contrast the vartant legal approaches
and the policy arguments which underpin them, in relation vo different kinds of
migratory things in a new, Joined-up” way. 'lhis is not to say that on occasion the law
from one area has not already permeated the othet and aided its development, primarily
through judicial pronouncements (as noted, pethaps not always in a justifiable way).
Generally however, the law in each area has developed somewhat in a compartmentalised
sense and issues of property and rghts of use in migratory things have not generally
developed 1n an mtegrated, unifying way. Tt 1s not suggested thar there should be one,
all-embracing theory relative to migratory things in general - their tespective nature and
characteristcs cleatly vary widely. As noted in part 1 of this thests, however, different
miggratory things share a number of characteristics, including: a monctary value to private
landowners; varying degrees of wider social utility; physical difficulty in exerting control
over the resource until reduced into possession; and the ability to be appropriated from
above or beneath the kinds of others by activities carried out on one’s own land. The law

and underlyving policy in one area can therefore usefully mform that in another,
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While the opening chaptets for the first time set out a substantial comparative analysis
telating to different migratory things actoss Scotland and England, this part of the thesis
also revealed impottant insights mto the general problems that a legal system may
encounter in respect of allocating property rights to migratory thinpgs. The legal
arguments inherent in the case law expose both the fragility of trite, general legal
concepts and brocards and also the overlap and inconsistencies between different legal
principles and grounds of action. To some extent, given their ambient nature, migratory
things can truly be said to he a square peg in a round hole and, in this sense, present

challenges to existing tenets of land-law.

Morcovet, it was atgued that the issue of private ownership in such things is largely a red
herring.”  For examnple, operation of a law of capture (which may imply both physical
capture of the resource and legal capture of ownership) serves to largely render the
question as to whether migratory things are owned zz sgr superfluous.  Where legal
captute has taken place, this provides a real challenge to general, recogrused
characteristics of ownership — particularly the idea that an owner is protected against
appropriation of his property by others without his consent. A law of (legal) capute
circumvents this notion by holding that where legitimate activities of one serve to draw
the thing away from the land of another {(which, by vittue of the masxim, 4 coelo ad centrum,
may be owned 7z siti) then this physical caprure is followed by legal caprure and thus the
dtle of the original owner is lost, T'o some extent such a view can be rationalised, at least
undet HEnghsh law, by the fact that the concept of ownership is a somewhat weak one.
There are remarkably few remedics based upon ownectship under English common law,
indeed 1 the main, remedies stem from passession. Since migratory things (even those

that are owned i s#7) have never been possessed, then it may be difficult for an

! Except perhaps in relaton to human rights concerns.
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aggrieved proptietor to raise an action based upon such remedies. Moreover, given that
ownetship is not an absolute notion under Lnglish law but rather a relative concept, at
the end of the analysts, the relevant question maybe simply be concerned with who has
the better title. If the legitimate exploitation of one’s own land has resulted in the
capture of the property from another, then from a practical perspectve and in pursuance
of legitimate policy aims, a court may favour the capturer. In fact in relation to most
English and Commonwealth jurisprudence in this regard, property tights barcly feature

and instead actions tend to be sought on other grounds such as support or tort.

Whereby an approach supporting legal capture may be docttinally susrainable under
English law, it is hard to see how it might fit in with the aurhorities on the Scots law of
property, which recognise ownership as an absolute concept and provide remedies based
upon ownership.  As noted in this thesis, while the doctrine of ocmpatic bestows
ownership of ownetless items upon the first party to reduce them into possession, this
concept would not sanction, by appropriation, ownetship of items which in fact already
belong to another at the time of their captute. Scots law approaches to these questions
have rarely been tested in practice. The bulk of (rate} Scottish cases have related ro the
captute of watet, which in general, has been held as res safins. Thas doctrinal conundrum

has not therefore required to be overcome.

In general, questions relative to rights to exploit and restrictions placed upon such rights
have historteally been more mmportant than ownership as such. A number of different
policy markers underpin the disparaie legal approaches that courts have taken In respect
of such questions from time to time. The policy indicators underpinning these different
approaches have already been noted in this thesis and include: encowraging economic

investment and mdustrial development; providing low transacuonal costs; providing for
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cettainty of rights to exploit; recognising the cotrelative rights of others; conserving the
resource; limiting environmental damage; and adhering to existing precedent. These can
be distilled into three broad policy factors, namely: lepality; efficiency and the

encouragement and protection of beneficial uses.

As noted in chapter 5 (Part II) of this thests, the policy matkers underpinning eatly
court’s determinations of the law relative to propetty and tights of use in respect of
migratoty things wete dominated by the desire to encoutage the legitimate exploitation of
these valuable resources and the avoidance of transactional costs which might act as a
batrier to such activities. 'I'he potential value to private users and an emerging industrial
society in general of the exploitation of migrarory things was not lost on early judicial
decision makers; nor was the ‘occult’ natute of such migratory things as groundwater,
nor the transactional costs involved in determining likely impacrs of different uses upon
actvitics of others. It is of little surprise therefore that courts m the maimn plumped for
simple property rules of first possession and untrammelled rights of use. Only where the
resource could be more casily identified and impacts predicted {eg water in defined
channels) was a regime imposed that countenanced the correlative tights of others. More
impottantly, largely absent from carly court detevminations regarding property and rights
of use was any realisation of the wider social impacts of different uses of migratory
things — at least beyond the tacit recognition that industria} and legitimate exploitation of

resources would benefit society as a whole.

In relation to migratory things in the UK, therefore, it can be recalled that, as part of a
basic pro-development agenda, ‘legirimate’ uses have generally overcome the correlative
rights of others in sociery. Such pro-use apptoaches are somewhat myopic, however, In

view of inefficiencies and mequity stemuning from tradiuonal absclute doounium
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approaches, new rules designed to addtess these concerns began to develop in relation to
the issue of rights to exploit migratory things, such as prior appropriation, reasonable use
and corselative tights doctrines.” 'Lhe debate over private law rights in migratory things
has exercised the minds of courts histotically. Particulatly in respect of things subject to
widet socictal concerns regarding exploitation (such as water), the debate regarding
allocation of rights is now mimrored in the public law sphere and where the courts once
arbitrated this question, of late they have been increasingly supplanted by policy makers

and regulators.

The policy goals of a regime allocating tights m migratory thmngs as identfied above are
not entrely compatible. Clearly a key question concerns how a legal system determines
the correct approach. In particulas, how a legal regime balances out the underlying policy
rationale of different property and allocation choices 1s an important task. From the
analysis presented in this work, the factors which may influence whart particular policy 1s
chosen include: the value of the thing (either in a private, monetary sense or wider social
utility sense); the physical ability to exert control over the substance until teduced inro
possession; the extent that its presence (and extent of its presence) is knowable iz situ;
similatly the degree to which knowledge exists as to the impact — either In terms of
efficiency or some other social utility repercussion — that particular uses might have; and
how abundant or scarce the resource 1s. Given the multiplicity of factors that mughe
requize to be weighed up in respect of any policy determination, it is not sutprising that
coutts, at vatious times in history, with varying levels of technological knowledge, and in
respect of different migratory things, have taken disparate views. In many contexts,
regulatory regimes are now faced with the chalienges of balancing up such competing

needs. As argued 1n the context of Scottish water law reform, specialised regulasory

2 Chaprer 5 analysed US appruaches to explottation of groundwarter in this regard.
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agencies may be better cquipped to grasp the mande of these problematic issues.
Increasing technological knowledge and greater awareness of the impacts of different
sorts of exploitation may assist in making better decisions about the allocation of rights

in migratory things.

It is hoped that the arguments presented in this thesis may be of use to thouse involved in
the formulation of policy in respect of what are currently ‘live’ issues within categories of
migratory things. In this sense, the relevant area of policy in Scotland relates 1o the
allocation and use of water.© Reforms set out in WEWS and its putsuant regulations will
radically shake up existing approaches to water governance and in particulat, the right to
abstract and impound water. In formulating relevant policy, policymakers should pay
regard not only to the comparative approaches to water allocation guestions incumbent
in other jurisdictions (also analysed in this thesis) but also the policy arguments which
have underpinned determinations (by both courts and legislators) of the law in relation to
different migratory things from time to time. I'or example, the rationale behind the
unitisation measutes taken in respect of the need to conserve oil and gas in both the US
and the UK offshore regime, is similar to that underpinping necds to consetve water.
The US hydrocarbon experience is annther fllustration of a shift of allocation of private
rights in migratory things and determination of disputes thereto, away from (he coutts (o
regulators. This move occurred largely with a view to more effectively avolding waste,
inefficiency and decimation of scarce resources and providing for a fairer distzibutior:

berween competing users.

*In the UK property and rights to cxploit hydrocarbons have bees nauonaiised, although as noted,
concems :nay stil exist in respect of gaps in the regime. Tssues reletive to wild arumals are primadly
covered now by statutory gamung legislatian.




In the analysis presented in eatlier chapters, the various policy rationales underpinning
different choices in respect of allocating rights in migratory thinps were identified and
distiled into three considerations, namely efficiency, protecting beneficial uses and
legality. At onc level or another, courts have always been intrinsically concerned with
striking an approprate balance between the first two of these and current attempts by
policy makers in respect of warter use in Scotland is no different. This issue is clouded by
different perceptions of what efficiency denotes and in particular the schism that subsists
between economic efficiency in respeet of private users and widet notions of efficiency
for society as 2 whole, which might encompass a reduction in waste, conservation and
allocation of the resource to the tnost beneficial uses in society. One of the key debates
elaborated in chapter 6, pertained to the question of the extent that the free market conld
genetate such efficiencies — both in a narrow or wider sense — or whether by contrast
regulatory interveuation was needed, particularly m respect of protecting wider, societal
interests. On the balance of arguments presented in this thesis, this writer's stated view
is that, notwithstanding the administrative costs brought about by regulatory regimes,*
water, as a key public good, cannot be left o the vagaries of the market. In any case, it
was argued that markets may function badly in this context, due to a4 humber of stated

practical difficulties.

‘The thied criteria, legality, 15 one reflected in other jurisdictions. The state taking or
infringement of existing private rights in migratory rhings in pursuit of the above policy
auns taises interesting questions about the interaction between public Jaw regulation and
the privare tights of landowners and other water wsers. As noted from US water
governance experience, the imposition of 4 new regime must be legal in terms of a stawe’s

constitutional requirements and this debate was reflected on in the sense of similar




human rights concerns over the establishment of the post-WEWS regulatoty framework
in Scotland. This is a somewhat complex question and, given a lack of dircct authority in
this regard and the embryonic nature of the development of human tghts law in
Scotland under the Human Rights Act 1998, the televant analysis presented i this thesis
is somewhat speculative. The human rights concerns identified in chapter 6 may give
r1se m the future to disputes as the WEWS regime develops and it will be interesting to
see 1f the views set out here in this regard provide a viable platform for determination of

such matters.

With regard to water use and allocation m Scotland, as the new licence-based regime 1s
developed and becomes operational and perhaps trends in wates use altter and/or climatic
changes take place, studies will doubiless be undertaken on the appropuateness of the
scheme in meeting the aitns of the watet ditective and/or whether the directive’s aims
themselves requite to be re-cast. In this sense, an impottant issue noted in this study is
the potential inappropriateness of a generic madel of water governance applicable o
different nations imbued with varying climatic/warter scatcity conditions. This issuc is
one that can be applied to all migratory things in which variations in societal needs and
quantities and natural distribution of the resource may requite regimes to rake diverse

approaches to balance up competing policy choices in different ways.

Additionally, any generic model should cleatly be flexible encugh so that it can be
tailored to particular needs. With regard to the post-WEHWS regime, the Scottish
Exceutive would not wish if ro be roo heavily encumbered by costs and administrative

burdens, which might sufle necessary water exploitation. FEqually any relaxed regime
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imposed’ must be one that is flexible so that it can be adapted quickly to meet changing
requirements, perhaps calling for morc stringent controls on private exploitation, without

facing insurmountable political or legal hutdles.”

The policy debate over water rights and allocation reform in Scotland mirtors that which
has taken place in other jurisdictions. This debate also reflects that which has exercised
judicial minds in the UIC over the past few centuties in respect of questions such as the
allocation of private tights to resource users, the protection of correlative private rights
of others and limitations upon exploitation in the name of wider societal needs in various
different contexts from wild animals to oil and gas exploitation. The contentious issues
arising in this debate are likely to be raised again in the future both in the courtroom and
by policy-makers. As this stdy indicates and the Scottish warer reform case study
exemplifies, the policy questions are many, the solutions varied and {inal determination a

difficult, complex process.

5 As the WEWS reforms may he in the sense that it is anticipated {ull licences will ondy be required 1 a
minority of cascs.

¢ The example of lme-limited licences was discussed carlicr in the thesis. A scheme which bestows
indcfinite, licensing rights upon parties may face botl: political pressure and legal challenges if it were 1o
attempt (o cortail these rights ar a later date,
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